Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


4  9015  00289  1159 


Non- 
Circulating 


•■r*«*«     ♦• 


r- 


iH 


•     ,  _  . 


CASES  ARGUED  AND  DECIDED 


SUPEEME   COUET 


OVTHB 


UNITED  STATES 


OCTOBER  TERM,  1916,  IN 


d42»  243t  244:  U.  8. 


BOOK  61 

LAWYERS'  EDITION, 

OoMFLBTB  Wim  Hbadunbs,  Hbadnotbs,  Statbm  bnts  op  Cases,    PoDm  AMD 

ADTBOBITIBS  W  COUNSBL^  FOOTNOTB8,  AMD  PARALLEL  RSFBRENd^ 


BT 


THB  PUBUSHERS'  EDITORIAL  STAFF. 


THE  LAWTERS  CO-OPERATIVE  PUBLISHINO  COMPANX; 

ROCHESTER,  NEW  TOBK. 


Copjrricht  <D  1916, 
by 

TBI  LAWYHW  CO-OrSSATIVI  PUBUSBINQ  COMPAMT 


Copyrislit  ®  1917, 

by 

TBI  Lawyai  Co-opbbativb  Publisbinq  Company 


eiLed 


JUSTICES 


OF  THS 
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CHIEF  JUSnOSy 


HON.  EDWARD    DOUGLASS  WHITE. 


ASSOOIATB  JUSTICES, 


H<»r.  Jossra  McKbkha, 
HoH.  Oliteb  Wendell  HoLiOBy 

HbH.  WlUXAX  R.  DAT, 

Hon.  WiLUB  Vaiv  Devahtb^ 


Hon.  Mahlon  Fit^et, 
Hon.  James  Clabk  McRetxoloBi 
Hon.  Louis  Dembttz  Bbandeis, 
Hon.  John  Hessin  Claek&i 


attobnet  oenebal» 
Hon.  Thomas  Watt  Gbbgobt. 

soucrroR  oenebal, 
Hon.  John  W.  Dayis. 


CLEBK, 

James  D.  Maheb,  Es<|. 
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Hon.  Bbnbst  KNASBEui 

MAB8HAL, 

Fbank  K.  Gbbbn,  Esq. 


1  Appointed  to  suooeed  Justice  Cliarlee  Eyans  Hughes,  who  resigBed  June  10,  1916. 
Commission  ordered  recorded,  Octoher  0,  1016. 
i  Appointed  October  10,  1016,  to  succeed  Charles  Henrj  Butler,  Esq.,  Resigned. 


.ALLOTMENT,  ETC.,  OF  THE 

JUSTICES  OF  THESUPBEME  COUBT  OF  THE  UNITED  STATES 

From  June  12,  1016,  to  Ootober  30,  1016. 

TOQITHiai  WITH  THE  DATES  OF  THEIR  COMMISSIONS  AND  OOMMKNOEiaaiT 

OF  SEBVICE,  RESPECTIVELY. 

For  Order  of  Court  Making  Allotment,  see  60  L.  ed.,  App^idix  VIII.  p.  1263. 


Names  of  Justices,  and 
Whence  Appointed. 


Associate  Justice 
OLIVER  WENDELL  HOLMES, 
Massachusetts. 


By  Whom 
Appointed. 


President 
Roosevelt. 


Associate  Justice 
LOUIS  D.  BRANDEIS, 
Massachusetts. 


Associate  Justice 

MAHLON  PITNEY, 

New  Jersey. 


Chief  Justice 

EDWARD  D.  WHITE, 

Louisiana. 


Associate  Justice 

WILLIAM  R.  DAY, 

Ohio. 


Associate  Justice 

JAMES  C.  McREYNOLDS, 

Tennessee. 


Associate  Justice 

WILUS  VAN  DEVANTER, 

Wyoming. 


Associate    Justice 

JOSEPH  McKENNA, 

California. 


President 
Wilson. 


CiRGUITS. 

1914,  1916. 


President 
Taft. 


President 
Taft. 


President 
Roosevelt. 


President 
Wilson. 


President 
Taft. 


President 

McKlNLEY. 


First. 

Me.,  N.  H., 

Mass.,  R.  I., 

Porto  Rico.f 


Second. 

Vermont,  Conn., 

New  York. 


Third. 

New  Jersey, 

Pa.,  Del. 


Commis- 
sioned. 


1902. 
(Dec.    4.) 


Sworn 
in. 


''       Fourth. 
Md.,  Va.,  N.  C 
W.  Va..  S.  C. 

Fifth. 

Ga.,  Ala.,  Fla., 

^Miss.,  La.,  Tex  ^ 


Sixth. 

Ky.,  Tenn.,  Ohio, 

Mich. 


Seventh. 
Ind.,  III.,  Wi& 


Eighth. 

Minn.,  (owa,  Mo., 

Kan.,  Ark.,  Neb., 

Colo.,  N.  D., 

S.   D.,    Utah, 

Wto..   Oklahoma, 

New  Mex. 

Ninth. 

Cal.,  Or.,  Nev., 

Mont.,   Wash., 

Idaho,  Alaska,* 

Arizona,  Hawau.* 


1916. 
(Junel.) 


1912. 
(Mar.  13.) 


1910. 
(Dec.  12.) 


1903. 
(Feb.  23.) 


1914. 
(Aug.  29.) 


1910. 
(Dec.  16.) 


1808. 
(Jan.   21.) 


1902. 
(Dec.    8.) 


1916. 
(Junes.) 


1912. 
(Mar.  18.) 


1910. 
(Dec  19.) 


1903. 
(Mar.  2.) 


1914. 
(Oct  12.) 


1911. 
(Jan.  3.) 


1898. 
(Jan.  26.) 


*  Territories  assigned  to  circuits  by  order  of  the  Supreme  Court. 

t  Porto  Rico  added  to  first  circuit  by  Act  of  Congress  of  January  28,  1915  (38  Stat 
at  L.  803,  chap.  22). 
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ASSOCTATB     JUBTIOI 

JOSEPH  McKENNA, 
Oalifornia. 


Names  op  Justices,  and 
Whence  Apfoiktep. 

Associate  Justice 
OLIVER  WENDELL  HOLMES, 
Massachusetts. 


Associate  Justice 
LOUIS  D.  BRANDEIS, 
Massachusetts. 


AssodATB  Justice 
MAHLON  PITNEY, 
New  Jersey. 


Chiep  Justice 

EDWARD  D.  WHITE, 

Louisiana. 


Associate  Justice 

JAMES  C.  McREYNOLDS, 

Tennessee. 


Associate  Justice 

WnjJAM  R.  DAY, 

Ohio. 


Associate  Justice 

JOHN  H.  CLARKE 

Ohio. 


Associate  Justice 

WILLIS  VAN  DEVANTER, 

Wyoming. 


Bt  Whom 
Appointed. 


President 
Roosevelt. 


President 
Wilson. 


President 
Taft. 


President 
Taft. 


President 
Wilson. 


President 
Roosevelt. 


President 
Wilson. 


President 
Tapt. 


President 

McKlNLET. 


ClBCUITS. 

1914,  1915. 

PiBST. 

Me.,  N.  H., 
Mass.,  R.  I., 
POBTO  Rioo.f 


Second. 

Vermont,  Conn., 

New  Yoek. 


Thied. 

New  Jkrsbt, 

Pa.,  Del. 


Fourth. 

Md.,  Va.,  N.  C, 

W.  Va.,  S.  C. 


Fifth. 
Ga.,  Ala.,  Fla., 
Miss.,  La.,  Tex. 


Sixth. 

Kt.,  Tenn.,  Ohio, 

Mich. 


Seventh. 
Ind.,  III.,  Wis. 


Eighth. 
Minn.,  Iowa,  Mo., 
Kan...  Ark.,  Neb., 
Colo.,  N.  D., 
8.   D.,    Utah, 
Wyo.,  Oklahoma, 
New  Mex. 

Ninth. 

Cal.,  Or..  Nbv., 

Mont.,   Wash., 

Idaho,  Alaska,* 

Arizona,  Ha  wail*  | 


Commis- 
sioned. 


1902. 
(Dec.    4.) 


SWOBN 
IN. 


1902. 
(Dec.    8.) 


1916. 
(Junel.) 


1916. 
(June  5.) 


1912. 
(Mar.  13.) 


1910. 
(Dec  12.) 


1912. 
(Mar.  18.) 


1914. 
(Aug.  29.) 


1910. 
(Dec  19.) 


1914. 
(Oct.  12.) 


1903. 
(Feb.  23.) 


1916. 
(July  24.) 


1903. 
(Mar.  2.) 


1916. 
(Oct.  9.) 


1910. 
(Dec  16.) 


19U. 
(Jan.  3.) 


1808. 
(Jan.   21.) 


1898. 
(Jan.  26.) 


♦  TerritoHes  assigned  to  circuits  by  order  of  the  Supreme  Court 
.t\^  M3,^p.'^K  ^  ^^  '^''^*  ^y  ^""^  ^'  ^""^"^  ^^  '^*»'^*^  28,  1915  (38  Stat. 
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y.  Michigan  (242  U.  S.  238,  37 

Sup.  Ct.  Rep.  87)    208 

Diaz  v.  Porto  Rico   (Mem.)    (243  U. 

S.   027,   37   Sup.   Ct.   Rep. 

402)     930 

Dick  Co.,  Henry  v.   (Mem.)    1372 

Dickson  v.  Luck  Land  Co.  (242  U.  S. 

371,  37  Sup.  Ct  Rep.  107)     371 
Diggs  V.  United  States  (242  U.  S.  470, 

37  Sup.  a.  Rep.  192)   442 

Dillingham,  Wing  v.    (Mem.)    1373 

Dinwiddle  v.  Metzger  (Mem.)   (242  U. 

S.  031,  37  Sup.  Ct  Rep.  15)     537 
Dispatch    Printing    Co.,    Westermann 

Co.  V.  (Mem.)  540 

District  of  Columbia,  Tyrrell  v 557 

Dixon  y.   Goethals    (Mem.)    (242  U. 

S.   010,   37   Sup.   Ct   Rep. 

211)     529 

Doepel  y.  Jones    (244  U.  S.  305,  37 

Sup.  Ct  Rep.  045)    1158 

Dollar    S.    S.    Co.,    Scharrenberg    v. 

(Mem.)     642 

Donohue  v.  Vosper  (243  U.  S.  59,  37 

Sup.  Ct.  Rep.  360)    592 
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Dowd,     United     Mine     Workers     y. 

(Mem.) 647 

Dowden,  United  States  v.  (Mem.)  ...  550 
Doyle  V.  Hsjnilton  Fish  Corp.  (Mem.) 

(243  U.  S.  649,  37  Sup.  Ct. 

Rep.  476)    946 

y.  Wtchell   Bros.   Co.    (Mem.) 

(244  U.  S.  653,  37  Sup.  Ct. 

Rep.  652)    1373 

Drainage  Diet.,  Taylor  Y.  (Mem.)  . . .  1368 
Driggs,  Southern  R.  C^.  y.  (Mem.)  ..  527 
Duggan,  Missouri  P.  R.  Co.  v.  (Mem.)  950 
Duluth  Street  R.  Co.  v.  Railroad  Com- 
mission (Mem.)   (242  U.  S. 

669,  37  Sup.  Ct.  Rep.  11)     553 

Dunlop,  Baker  y.   (Mem.)    545 

Dunn,  Lo  Pong  y.  (Mem.)    543 

Dunning,  Commercial  Security  Co.  y. 

(Mem.)     541 

Da  Pont  y.  Gardiner  (Mem.)   (242  U. 

S.  651,   37  Sup.   Ct.  Rep. 

245)     546 

Du  Pont  de  Nemours  Powder  Co.  y. 

Masland    (244   U.   S.   100, 

37  Sup.  Ct.  Rep.  575)  ....  1016 


E. 


551 


204 
199 


East  Tennessee  Teleph.  Co.,  Frank- 
fort y.   (Mem.)    

E.  Clemens  Horst  Co.  See  Horst  Co. 
y.  Pabst  Bbewino  Co. 

Edenbom,  Alder  y. 

Sim  Y 

Edward  Rutledge  Timber  Co.  See 
West   y.    Rutlkdgb   Tnc- 

BKB   Co. 

Edwards,  Darnell  y 1317 

y.  Keith    (Mem.)     (243   U.   S. 

638,  37  Sup.  Ct.  Rep.  402)     942 
E.    E.    Johnson    Go.      See   Gbinnell 

WASHDve    Maoh.    Co.    y. 

Johnson  Co. 
E.  I.  Du  Pont  de  Nemours  Powder 

Co.     See  Du  Pont  de  Ne- 

MOUBS  POWDEB  CO.  Y.  MaS- 
LAND. 

Ei^teen  Packages  of  Dental  Instru- 
ments y.  United  States 
(Mem.)  (242  U.  S.  617, 
37  Sup.  Ct.  Rep.  212)   630 

Eight-Hour  Law  Case.  See  Wilson 
Y.  New. 

E.  La  Montague's  Sons.  See  United 
States  y.  La  Montaonb's 
Sons. 

EOenwood,  St.  Louis  Southwestern  R. 

Co.  y.    (Mem.)    648 

Elliott  k  Co.,  United  SUtes  y 617 

Elliott  Varnish  Go.  y.  Sears,  R.  k  Co. 
(Mem.)  (242  U.  S.  635,  37 
Sup.  Ct  Rep.  19)    639 

E]li%  Welch  y.  (Mem.)   1376 

•1  I«.  ed. 


ElUson  y.  Hagar  (Mem.)    (244  U.  S. 

656,  37  Sup.  Ct.  Rep.  742)   1374 
Elmore,  Fentress  Coal  A,  Coke  Co.  y. 

(Mem.)     947 

Elyria  Iron  &  Steel  Co.,  Railroad  Sup- 
ply Co.  Y 1136 

Railroad  Supply  Co.  y.  (Mem.)     525 
Emens,    Lehigh    Valley    R.    Co.    y. 

(Mem.)     535 

Emerson  y.  Sweetser  (Mem.)   (242  U. 
S.  645,  37   Sup.   Ct.  Rep. 

239)   543 

y.  Sweetser  (Mem.)   (243  U.  S. 

660,  37  Sup.  Ct.  Rep.  476)     950 
Empire  Mill   Co.  y.  Blackwell  Lum- 
ber  Co.    (Mem.)     (244   U. 
S.   651,  37   Sup.   Ct.  Rep. 

744)     1372 

Empire  Trust  Co.,  Brooks  y.  (Mem.)     948 
Employment  Agency  Law.    See  Adams 

y.  Tanneb. 
Ennis-Brown  C^.  y.  Central  P.  R.  Ck>. 
(Mem.)   (242  U.  S.  637,  37 

Sup.  Ct.  Rep.  21)    540 

Enterprise  Irrig.  Dist.  y.  Farmers  Mut. 
Canal  0>.   (243  U.  S.  157, 
37  Sup.  Ct.  Rep.  318)    ...     644 
Erickson,  Union  Fish  Co.  y.   (Mem.)     543 
Erie  R.  Co.  y.  Purucker    (244  U.  S. 

320,  37  Sup.  Ct.  Rep.  629)  1166 
y.  Stone  (244  U.  S.  332,  37  Sup. 

Ct.  Rep.  633)    1173 

y.  Welsh    (242   U.   S.   303,   37 

Sup.  Ct.  Rep.  116)    319 

y.  Wiiifield  (244  U.  S.  170,  37 

Sup.  Ct.  Rep.  556)    1057 

Erie  Specialty   Co.,  Gilchrist  Co.  y. 

(Mem.)     537 

Ewert  y.  Beck  (Mem.)   (243  U.  8.  642, 

37  Sup.  Ct.  Rep.  405)   943 

Ewing,  Barrett  Co.  y.  (Mem.)    1370 

y.  United  States  ex  rel.  Fowler 

Car  Co.  (Mem.)   (242  U.  S. 

638,  37  Sup.  Ct.  Rep.  Ill)     540 

y.  United  States  ex  rel.  Fowler 

Car  C^.    (244  U.  S.  1,  37 

Sup.  Ct.  Rep.  494)    955 

Excise  Board,  Nebraska  ex  reL  Bit- 

tenbender  y.  (Mem.)   1368 

Ex  parte  Bernhard  (Mem.)   (244  U.  S. 

646,  37  Sup.  Ct.  Rep.  741)   1369 
Goodrich    (Mem.)     (244   U.   S. 

648,  37  Sup.  Ct.  Rep.  742)  1370 
Hathaway   (Mem.)    (243  U.  S. 

629,  37  Sup.  Ct.  Rep.  403)     937 
Hughes    (Mem.)     (244    U.    S. 

651,  37  Sup.  Ct.  Rep.  744)  1372 
Kilgore  (Mem.)  (244  U.  S.  648, 

37  Sup.  Ct.  Rep.  742)    ...  1370 
Marshall    (Mem.)    (242   U.   S. 

624,  37  Sup.  Ct.  Rep.  245)     534 
Park   Square  Automobile   Sta- 
tion   (244   U.    S.    412,    37 

Sup.  Ct.  Rep.  732)    1231 

IS 
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Ez  parte  Prince  (Mem.)    (248  U.  S. 

627,  37  Sup.  Ct  Rep.  402)  930 
Roberts    (Mem.)     (244    U.    S. 

650,  37  Sup.  Ct.  Rep.  744)  1372 
St.  Louis,  K.  C.  &  C.  R.  C)o. 

(Mem.)   (242  U.  S.  622,  87 

Sup.  Ct.  Rep.  243)    633 

Selling  (Mem.)   (244  U.  8.  664, 

37  Sup.  Ct.  Rep.  663)   1377 

Shea   (Mem.)    (244  U.  S.  650, 

37  Sup.  a.  Rep.  744)  ...  1872 
United  States  (242  U.  S.  27,  37 

Sup.  Ct.  Rep.  72)    129 

Vallette  (Mem.)  (242  U.  S.  609, 

37  Sup.  Ct.  Rep.  649)  ... .  525 
White  (Mem.)    (242  U.  S.  625, 

37  Sup.  Ct.  Rep.  245)  ...  534 
Wintner    (Mem.)     (243   U.   S. 

625,  37  Sup.  (7t.  Rep.  399)  935 
Ezsard,  Lacy  V.  (Mem.)    938 


F. 


Faber,  United  States  ▼ 617 

Farmers  Irrig.  Diet.  v.  Kebraska  ez 

rel.  OnShea  (244  U.  S.  325, 

37  Sup.  Ct.  Rep.  630)    1168 

Farmers  Mut.  Canal  Co.,  Enterprise 

Irrig.  Dist.  v 644 

Farmers  Trust  &  Sav.  Co.,  Pittsburgh, 

C.  C.  k  St.  L.  R.  Co.  y. 

(Mem.)     549 

Feinberg  v.  Quinn  (Mem.)   (242  U.  S. 

667,  37  Sup.  Ct.  Rep.  16) . .     548 
Fekete,  Keystone  Coal  k  Coke  Co.  v. 

(Mem.)     539 

Fellows  ez  rel.  Union  Trust  Co.,  First 

Nat.  Bank  v 1233 

Felt  ft  T.  Mfg.  Co.  V.  Burroughs  Ad- 
ding   Mach.    Co.     (Mem.) 

(244  U.  S.  659,  37  Sup.  Ct. 

Rep.  745)   1876 

Feltenstein,  Yankaus  v 1036 

Fentress  Goal  &  Coke  Co.  v.  Elmore 

(Mem.)     (243    U.    S.    652, 

37  Sup.  Ct.  Rep.  479)    ...     947 

Ferris,  Ohio  v.  (Mem.)    538 

F.  F.  Slocomb  k  Co.*  See  Slocomb  k 

Co.  Y.  Latican  Maoh.  Co. 
Fidelity  k  D.  Co.  v.  United  States  use 

of  Fowden  (Mem.)   (242  U. 

S.   669,  37   Sup.   Ct.  Rep. 

11)    :     553 

Fidelity    Trust    Co.,    Crane    Co.    v. 

(Mem.)     1375 

First  Nat.   Bank  y.  Fellows  ez  rel. 

Union  Trust  Co.    (244  U. 

S.  416,  87   Sup.  Ct.  Rep. 

734)    1233 

Second  Nat.  Bank  v 518 

First-Second  Nat.  Bank,  Torrance  t. 

(Mem.)     549 
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Five  Per  Cent  Discount  Cases.     See 
Unitkd  States  v.  Pulaski 
Co. 
I  Florida  ez   rel.   Burr,   Florida   East 

Coast  R.  Co.  ▼.  (Mem.)    ..     547 

Florida  East  Coast  R.  Co.  v.  Florida 
ez  rel.  Burr  (Mem.)  (242 
U.  S.  655,  37  Sup.  Ct.  Rep. 

12)     547 

Floyd  County,  Rome  R.  k  Light  Co. 

▼ 706 

Foley,  Hope  v.  (Mem.)   552 

Ft.  Worth  Sav.  Bank  k  T.  Co.,  Lee 

V.    (Mem.)    944 

Fourth  Nat.  Bank,  Pennington  v.  . . .  713 
Fowden,  use  of,  United  .States  Fidelity 

k  D.  Co.  ▼.   (Mem.)    (242 

U.  S.  669,  37  Sup.  Ct  Rep. 

II)     558 

Fowler  Car  Ck>.,  United  States  ez  rel., 

Ewing  V.   (Mem.)    (242  U. 
6.   638,  37   Sup.  Ct.   Rep. 

III)     540 

United  States  ez  rel.,  Ewing  ▼. 

(244  U.  S.  1,  87  Sup.  Ct. 

Rep.  494)  955 

Francini,     United     States     use     of, 

American    Bonding   Co.   v. 

(Mem.)     (242   U.   S.    661, 

37  Sup.  Ct.  Rep.  113)   550 

Frankfort  v.  East  Tennessee  Teleph. 

Co.  (Mem.)  (242  U.  S.  665, 

37  Sup.  Ct.  Rep.  240)   551 

Frankfurt  v.  United  States    (Mem.) 

(242  U.  S.  639,  37  Sup.  Ct. 

Rep.  Ill)    540 

Franklin    Nat    Bank,    Thompson    v. 

(Mem.)     540 

Frederick  v.  Metropolitan  L.  Ins.  Co. 

(Mem.)     (243    U.   S.    646, 

37  Sup.  Ct.  Rep.  406)   945 

Free  ▼.  Western  U.  Teleg.  Co.  (Mem.) 

(242  U.  8.  613,  37  Sup.  a. 

Rep.  20)    527 

Freedman  v.  United  States    (Mem.) 

(244  U.  S.  657,  37  Sup.  Ct. 

Rep.  744)    1375 

Frick,  Lam  Fung  Yen  v.  (Mem.)  ....  542 
Friedman  v.   United  States    (Mem.) 

(244  U.  S.  643,  37  Sup.  a. 

Rep.  650)    1367 

Friedrichsen  v.  Renard   (Mem.)    (242 

U.  S.  626,  37  Sup.  Ct  Rep. 

13)     535 

Frisco  Rate  Case.     See  Rowland  y. 

St.  Louis  k  S.  F.  R.  Ck>. 
Fumeas,  W.  k  (3o.  v.  Yang-Tsze  Ins. 

Asso.    (242  U.  S.  430,  87 

Sup.  Ct.  Rep.  141)    409 

F.  Vitelli  k  Son.    See  VrrELLi  k  Son 

V.  United  Statss. 


CASES  REPORTED. 


0. 


ChiC«  4  Co.  T.  WUton  (Mem.)    (242 

U.  S.  032,  37  Sup.  CJt.  Rep. 

16)     537 

Q.  4  C.  Merriam  C!o.    See  Saalfoeld 

Pub.  Co.  ▼.  Mimtam  Ck>. 
Qanoon  r.  Johnston   (243  U.  S.  108, 

37  Sup.  Ct.  Rep.  330)   ....     022 

Gardiner,  Du  Pont  ▼.   (Mem.)    540 

Gardner,  Hendriekaon  y.  (Mem.)  ....     043 
T.  Western      U.      Tdeg.      Co. 

(Mem.)   (243  U.  S.  044,  37 

Sup.  Ct  Rep.  405)   044 

Garland,  Samson  V.  (Mem.)   544 

Gasquet  r.  Lapeyre  (242  U.  S.  307,  37 

Sup.  Ct.  R^.  105)    307 

Qtm  Securities  Co.,  Sfaelton  v.  (Mem.)  1373 
Gatmaitan  v.  United  States   (Mem.) 

(242  U.  S.  004,  37  Sup.  Ct. 

Rep.  240)    551 

Gaulcy  Mountain  Coal  Co.,  Hayes  v. 

(Mem.)     542 

Gaynor,  New  York  Electric  Lines  Co. 

Y.  (Mem.)    530 

Geary,  Van  Dyke  v 073 

Geiger,  Bass  v.   (Mem.) 1373 

Geiger-Jones  C6.,  Hall  y 480 

General  Electric  Co.  y.  New  York  C. 

4  H.   R.  R.   Co.    (Mem.) 

(243  U.  S.  030,  37  Sup.  Ct. 

Rep.  400)    041 

Georgia  Coast  4  P.  R.  Co.  y.  Loewen- 

thal    (Mem.)     (243   U.   S. 

044,  37  Sup.  Ct  Rep.  405)  044 
Qifford,  Northern  P.  R.  Co.  y.  (Mem.)  549 
Qilehrist  Co.  y.   Erie   Specialty   Co. 

(Mem.)   (242  U.  S.  030,  37 

Sup.  Ct  Rep.  15)    537 

QUersase  y.  McCulloo^  (Mem.)  (243 

U.  &  053,  37  Sup.  Ct  Rep. 

480) 948 

Gillespie,  Riggs  y.   (Mem.) 1375 

Gilliland,  Adamson  y 850 

Ginsberg,  United  States  y 853 

Glasgow  NaY.  Co.  y.  Munson  S.  S. 

Line    (Mem.)    (243  U.  S. 

043,  37  Sup.  Ct  Rep.  405)  944 
Gleason  y.  Thaw  (Mem.)    (243  U.  S. 

050,  37  Sup.  Ct  Rep.  481)     949 

Goetkals,  Dixon  y.  (Mem.)   529 

Gold  Issue  Min.  4  Mill.  Co.,  Pennsyl- 

Yania  F.  Ins.  Co.  y 010 

Gooch,  Presbyterian  Home  Hospital  y. 

(Mem.)     949 

Goode  Y.  United  SUtes  (Mem.)    (243 

U.  S.  001,  37  Sup.  Ct  Rep. 

470)     951 

Goodrich,  Ex  parte  (Mem.)    (244  U. 

S.  048,  37   Sup.  Ct  Rep. 

742)    1370 

Goidon,  Marshall  y 881 

Ohio  RiYsr  Contract  Co.  y.  ...     997 
•1  Ii.  ea. 


Goshen  Mfg.  Co.  y.  Myers  Mfg.  Co. 

(242  U.  S.  202,  37  Sup.  Ct 

Rep.  105)  

Gotschall,  Minneapolis  4  St  L.  R.  Co. 

Y 

Ctoold  Y.  Hyde  Park  Water  Co.  (Mem.) 

(243  U.  S.  030,  37  Sup.  Ct. 

Rep.  477)    

Gradwell,  United  States  y 

Granada  y.  Maria  (Mem.)   (243  U.  S. 

001,  37  Sup.  Ct.  Rep.  479) 
Grandison,  National  Bank  of  Com- 
merce Y.  (Mem.)    

Grand  Rapids  4  I.  R.  Co.  y.  United 

SUtes  (Mem.)    (244  U.  S. 

045,  37  Sup.  Ct  Rep.  051) 
Gratiot  County  State  Bank  y.  John- 

son    (Mem.)     (243    U.    S. 

045,  37  Sup.  Ct  Rep.  400) 
Grays  Harbor  Logging  Co.  y.  Coats- 

Fordney  Lqsging  0>.    See 

Washington       ex      bel. 

Gbats     Habbob     Loqqino 

Co.  Y.  SUFEBIOB  Ct. 

Washington  ex  rel.,  y.  Superior 
Ct  (243  U.  S.  251,  37  Sup. 

Ct.  Rep.  295)    

Great  Northern  R.   Co.,  Beecroft  y. 

(Mem.)     

Y.  CapiUl  Trust^  Co.    (242  U. 
S.   144,  37   Sup.  Ct  Rep. 

41)     

Hanson  Y.  (Mem.)  

Y.  Roach    (Mem.)    (242  U.   S. 

024,  37  Sup.  a.  Rep.  245) 

Green,  Dard  y  Teillard  y.  (Mem.)   . . . 

Greenbrier  Distilling  Co.,  LouisYille  4 

N.  R.  Co.  Y.  (Mem.)    .... 

Greene  y.  Illinois  C.  R.  0>.  (244  U. 

S.  655,  37   Sup.   Ct  Rep. 

097)    


248 
996 

938 

857 

951 
542 

1309 

944 


Illinois  C.  R.  (>>.  y. 


........ 


Y.  LouisYille  4  I.  R.  Co.   (244 

U.  S.  499,  37  Sup.  Ct  Rep. 

073)    

LouisYille  4  N.  R.  0>.  y 

Y.  LouisYille  4  N.  R.  Co.  (244 

U.  S.  522,  37  Sup.  Ct.  Rep.. 

083)     

Y.  LouisYille  R.  Co.  (244  U.  S. 

499,  37  Sup.  Ct.  Rep.  073) 

Montgomery  y.  (Mem.)    

Greenough  Red  Ash  (3oal  Co.,  Meisukas 


Y. 


Greer  y.  United  States  (Mem.)  (244 
U.  S.  055,  37  Sup.  Ct.  Rep. 
742) 

Griggs  Y.  Morris  (Mem.)  (242  U.  S. 
030,  37  Sup.  Ct.  Rep.  19) 

Grinnell  Washing  Mach.  Co.  y.  John- 
son Co.  (Mem.)  (242  U.  S. 
027,  37  Sup.  Ct.  Rep.  13) 

G.  S.  Nicholas  4  Co.  See  Nioholas  4 
Co.  Y.  United  States. 


702 
530 


208 
529 

534 
550 

950 


1309 
1309 


1280 
1291 


1291 

1280 
528 

987 


1374 
539 

535 
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Guaranty  Trast  Co.,  North  German 

Lloyd  V.  (Mem.)    

North  German  Lloyd  ▼. 

Gulf,  C.  A  S.  F.  R.  Co.  ▼.  Texas  Pack- 
ing Co.  (244  U.  S.  31,  37 
Sup.  Ct.  Rep.  487)    

G.  W.  Faber.  See  Unitsd  Gtateb  t. 
Fabsb. 


H. 


Hagar,  Elliaon  v.  (Mem.)   

Hagen,  Atlas  Portland  Ciement  Co.  v. 

(Mem.)   

Baltimore    A,    0,    "R,    Co,    v. 

(li£em.)     

Haines  v.  Buckeye  Wheel  Co.  (Mem.) 

(242  U.  S.  643,  37  Sup.  Ct. 

Rep.  213)    

Hale  ▼.  Record    (Mem.)    (244  U.  S. 

662,  37  Sup.  Ct.  Rep.  649) 
Hall  v.  Coultrap   (242  U.  S.  539,  37 

Sup.  Ct.  Rep.  217f   

V.  Gteiger-Jones  Co.  (242  U.  S. 

539,  37  Sup.  Ct.  Rep.  217) 
y.  Rose  (242  U.  S.  539,  37  Sup. 

Ct.  Rep.  217)   

Halsey  &  Co.,  Merrick  v 

Hambly,  United  States  v 

Hamer  v.  New  York  R.  C^.  (244  U.  S. 

266,  37  Sup.  Ct  Rep.  611) 
Hamilton  Fish  Corp.,  Doyle  v.  (Mem.) 

Hansen,  Chase  v.  (Mem. )    

Hanson    v.    Great    Northern    R.    Co. 

(Mem.)   (242  U.  S.  615,  37 

Sup.  Ct.  Rep.  211)    

▼.  Hanson   (Mem.)    (242  U.  S. 

629,  87  Sup.  Ct.  Rep.  14) 
Hanssens    v.    North    German    Lloyd 

(Mem.)   (243  U.  S.  663,  87 

Sup.  Ct.  Rep.  479)    

Harding,  Lazarus  ▼.  (Mem.)   

Hamage  ▼.  Martin  (242  U.  S.  386,  37 

Sup.  Ct.  Rep.  148)    

Harper  r.  Oklahoma  County  (Mem.) 

(243  U.  S.  631,  37  Sup.  Ct. 

Rep.  477)    

Harrison,  Berg  v 

Hart  Steel  Co.  v.  Railroad  Supply  Co. 

(Mem.)    (242  U.  S.  609,  37 

Sup.  Ct.  Rep.  16)    

V.  Railroad  Supply  Co.  (244  U. 

S.  294,  37  Sup.  Ct.   Rep. 

506)     

Hathaway,  Ex  parte  (Mem.)    (243  U. 

S.   629,  87   Sup.   Ct.   Rep. 

403    

y.  Martindale  (Mem.)    (243  U. 

S.  651,  37   Sup.   Ct.   Rep. 

478)   

Hawkins  ▼.  Bleakly  (243  U.  S.  210, 

87  Sup.  Ct  Rep.  255)  . . . 
1« 


941 
960 


970 


1874 
537 
552 

542 

1377 
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I  Hayden  v.  Davis  (Mem.)  (248  U.  8. 

636,  87  Sup.  Ct  Rep.  400) 
Hayes  ▼.  Gauley  Mountain  Coal  Co. 

(Mem.)  (242  U.  S.  648,  37 

Sup.  Ct  Rep.  213)  

Hays  y.  United  SUtes    (242   U.   S. 

470,  37  Sup.  Ct.  Rep.  192) 

United  SUtes  ▼ 

Healy  y.  Backus   (Mem.)    (243  U.  S. 

657,  37  Sup.  Ct.  Rep.  400) 
Helmling^,  Keystone  Coal  k  Coke  Co. 

y.   (Mem.)    

Henderson,  Union  P.  R.  Co.  y.  (Mem.) 
Hendersonville  Light  k  P.  Co.  y.  Blue 

Ridge    Interurban    R.    Co. 

(243  U.  S.  563,  37  Sup.  Ct. 

Rep.  440)-  

Hendrickson  y.  Apperson  (Mem.)  (243 

U.  S.  640,  37  Sup.  Ct  Rep. 

404)     

y.  Creager   (Mem.)    (243  U.  S. 

640,  37  Sup.  Ct.  Rep.  404) 
y.  Gardner  (Mem.)    (243  U.  S. 

641,  37  Sup.  Ct.  Rep.  404) 
T.  Hocker    (Mem.)    (243  U.  S. 

641,  37  Sup.  Ct.  Rep.  404) 
Pennsylvania    Tunnel    k    Ter- 

minal  R.  Co.  y.  (Mem.)  .. 
y.  Sterling  Land  k  Invest.  Co. 

(Mem.)    (243  U.  8.  641,  37 

Sup.  C^.  Rep.  404)   

Henry  y.  Dick  Co.  (Mem.)   (244  U.  S. 

651,  37  Sup.  Ct  Rep.  744) 
Nashville,  C.  k  St.  L.  R.  Co.  v. 

(Mem.)  

Henry  Co.,  United  States  v 

Herbert  v.  Shanley  Co.  (242  U.  S.  591, 

37  Sup.  Ct.  Rep.  232)    

Hemdon  y.  Sloan  (Mem.)    (243  U.  S. 

638,  37  Sup.  Ct  Rep.  403) 
Hertzberg  y.   United   States    (Mem.) 

(243  U.  S.  654,  37  Sup.  Ci;. 

Rep.  480)   

Hewitt  Co.  V.  United  States  MeUllie 

Packing  Co.   (Mem.)    (242 

U.  S.  651,  37  Sup.  Ct.  Rep. 

243)    

Highland   Park   Mfg.   Co.,   Steele   v. 

(Mem.)     

HiU  y.  Reynolds   (242  U.  S.  361,  87 

Sup.  Ct.  Rep.  163)    

Toledo  R.  k  Light  Co.  v 

Hiller  v.  Crenshaw   (Mem.)    (243  U. 

S.  634,  87   Sup.  Ct   Rep. 

481)     

Hilliard  Hotel  Co.,  Church  Co.  v 

Hocker,  Hendrickson  v.  (Mem.)  .... 
Hocking  Valley  R.  Co.,  Swift  k  Co.  y. 
Hodge,  St  Louis  ft  S.  F.  R.  Co.  y. 

(Mem.)  

Hogg  y.  MaxweU  (Mem.)    (242  U.  S. 

646,  37  Sup.  Ct.  Rep.  240) 

Hoglund,  Lane  y 

Holland,  Vandalia  R.  Co.  y.   (Mem.) 
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Home  Ins.  Co.,  Williams  ▼•   (Mem.) 

Hoover,  Swift  k  Co.  v 

Hope  y.  Foley  (Mem.)   (242  U.  S.  666, 

37  Sup.  Ct.  Rep.  240)    ... 
Hopldns  Y.  Walker  (244  U.  S.  486,  37 

Sup.  Ct.  Rep.  711)    ..;... 
Horn  y.  Mitchell   (243  U.  S.  247,  87 

Sup.  Ct.  Rep.  293)    

Hornby,  Lynch  y.   (Mem. )    

Horst    Co.    y.    Pabst    Brewing    Co. 

(Mem.)   (242  U.  S.  637,  37 

Sup.  Ct.  Rep.  10)    

Hovey  y.  Tankersley  (Mem.)    (242  U. 

S.   656,  87   Sup.  Ct.  Rep. 

12)    

Howald,  Bash  y.    (Mem.)    

Howard  Co.  y.  Baldwin  Co.    (Mem.) 

(243  U.  S.  636,  37  Sup.  Ct. 

Rep.  400)    

Howell,  Bonvillain  y.   (Mem.)    

Hnbbard,  Lowe  v.  (Mem.)    

Hubert  A.  Myers  Mfg.  Co.    See  Qoshen 

MvQ.  Co.  y.  Mters  Mvq. 

Co. 
Hnertaa  y.  Montes   (Mem.)    (243  U. 

S.  628,  87   Sup.  Ct.   Rep. 

403)    

Hughes,  Ex  parte  (Mem.)    (244  U.  S. 

651,  37  Sup.  Ct.  Rep.  744) 
T.  United  States   (Mem.)    (242 

U.  S.  640,  37  Sup.  Ct.  Rep. 

112)    

Hume,  Bond  y 

Hntdiinson   Ice  Cream   Co.  y.  Iowa 

(242  U.  8.  153,  37  Sup.  Ct. 

Rep.  28)    

Hyde,  Minerals  Separation  y 

Hyda    Park    Water    Co.,    Gould    y. 

(Mem.)     
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lee  Cream  Case.   See  Hutchinson  Icb 
Cbbam  Co.  y.  Iowa. 

niinoifl,  Keyes  y.   (Mem.)    

Illinois  C.  R.  Co.  v.  Greene  (244  U.  S. 
555,  37  Sup.  Ct.  Rep.  697) 

Greene  y 

y.  Lanis    (Mem.)     (242    U.   S. 

647,  37  Sup.  Ct.  Rep.  241) 

y.  Messina  (Mem.)    (242  U.  S. 

653,  37  Sup.  Ct.  Rep.  246) 

y.  Peery  (242  U.  S.  292,  37  Sup. 

Ct.  Rep.   122)    

y.  United  States   (Mem.)    (244 
U.  S.  658,  37  Sup.  Ct  Rep. 

745)     

United  SUtes  y.  (Mem.)   

United   States   y.    

y.  WUliams  (242  U.  S.  462,  37 

Sup.  Ct.  Rep.  128)    

Illinois  Surety  Co.  v.  Davis  Co.  (244 
U.  S.  376,  37  Sup.  Ct  Rep. 

614) 

•  1  li.  ed. 
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lUinoia  Surety  Co.  y.  Miller  (Mem.) 
(242  U.  S.  614,  37  Sup.  a. 

Rep.  112)    

y.  Standard  Underground  Cable 
Co.  (Mem.)  (243  U.  S.  651, 
37  Sup.  Ct.  Rep.  478 )    ... 

Indiana   Headlight  Case.     See   Van- 

DALIA     R.     Co.     y.     PUBLIO 

Sebvicb  Commission. 
Indiana  Transp.  Co.,  Re   (242  U.  S. 

281,  37  Sup.  Ct  Rep.  126) 
Re  (244  U.  S.  456,  37  Sup.  Ct 

Rep.    717)     

Indian  Land  &  Trust   Co.  y.   Owen 

(Mem.)   (244  U.  S.  657,  37 

Sup.  Ct.  Rep.  744)    

Industrial  Acci.  Commission  y.  South- 
em  P.  Co.  (Mem.)   (243  U. 

S.  656,  37   Sup.  Ct.   Rep. 

481)     

T.  Southern  P.  Co.  (Mem.)  (244 

U.  S.  653,  37  Sup.  Ct  Rep. 

652)     

Ingram,  St  Louis,  I.  M.  k  S.  R.  Co. 

y.    (Mem.)     

State  Bank  y.   (Mem.)    

Ins.  Asso.,  Yang-Tsze.,  Furness,  W.  k 

Co.  V.    (242  U.  8.  430,  37 

Sup.  Ct.  Rep.  141)    

Ins.  Co.,  Caledonian,  Lewis  v.  (Mem.) 

(242   U.   S.   636,   37   Sup. 

Ct  Rep.  19)    

Chicago  L.,  y.  Cherry   (244  U. 

S.   25,    37   Sup.   Ct.    Rep. 

492)     

Home,  Williams  V.  (Mem.)  (243 

U.  S.  639,  37  Sup.  Ct.  Rep. 

403)    

Metropolitan   L.,   Frederick  y. 

(Mem.)   (243  U.  S.  646,  37 

Sup.  Ct.  Rep.  406)   

Pennsylvania  F.,  y.  Gold  Issue 
Min.  k  Mill.  Co.  (243  U. 
S.  93,  37  Sup.  Ct.  Rep.  344) 
Spring  Garden,  v.  Wood  (Mem.) 
(242  U.  S.  631,  37  Sup.  Ct 
Rep.  15)   

Insurance  Co.  of  N.  A.,  McCoach  v.  . . 

Interboro  Brewing  Co.  v.  Standard 
Brewery  Co.  (Mem.)  (248 
U.  S.  639,  37  Sup.  Ct.  Rep. 

404)     

Inter-Island  Steam  Nay.  Co.  v.  Ward 

242  U.  S.  1,  87  Sup.  Ct 

Rep.  1)  

International  Curtis  Marine  Turbine 

Co.,  Cramp  k  Sons  Ship  k 

Engine  Bldg.  Co.  y.  (Mem.) 
International  Lumber  Co.  y.  United 

SUtes  (Mem.)    (243  U.  S. 

661,  37  Sup.  Ct.  Rep.  479) 
International  Typesetting  Mach.  Co., 

Mergenthaler  Linotype  Co. 

T.  (Mem.)  •••••• ••. 
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Interstate  Bkg.  4  T.  Co.  ▼.  Wilson 
(Mem.)  (242  U.  S.  682,  37 
Sup.  Ct.  Rep.  16)    

Intertype  Corp.,  Mergenthaler  Lino- 
type Co.  v.   (Mem.)    

Iowa,  Hutchinson  Ice  Cream  Co.  ▼.  . . 
Sanders  Ice  Cream  Co.  ▼ 

Iwata  T.  Cornell  (Mem.)  (?44  U.  S. 
643,  37  Sup.  Ct  Rep.  650) 


J. 


Jack,  United  States  ex  rel.  Louisiana 

V 

Jacoby  4  Co.,  Pennsylvania  R.  Co.  ▼. 
Jaffe  v.  Lovell  (242  U.  S.  426,  37  Sup. 

Ct.  Rep.  139)    

y.  Pyle  (Mem.)   (244  U.  S.  658, 

37  Sup.  Ct.  Rep.  745)    ... 
T.  Westphalen  (242  U.  S.  426, 

87  Sup.  Ct.  Rep.  139) 

James  v.  Delaware,  L.  Jt  W.  R.  Co. 

(Mem.)   (244  U.  S.  656,  37 

Sup.  Ct.  Rep.  742)    

James  Clark  Distilling  Co.    See  Class 

DiBTiLLiiro  Co.  ▼.  Amu- 

caN  Ezp.  Co. 
James  Clark  Distilling  Co.   See  CJlabk 

DiBTILLINO  Co.  V.  WSSTEBlf 

Mastland  R.  Ck>. 
James    Elliott   k    Co.      See    Unitid 

States  y.  Elliott  k  Co. 
Jennings  y.  Smith    (Mem.)    (243  U. 

S.   635,  37   Sup.  Ct.   Rep. 

399)     

Jensen,  Southern  P.  Co.  .y 

John  Church  Co.    See  Chubch  Co.  y. 

HiLLiAtD  Hotel  Co. 
John  DaYis  Ck>.    See  Illinois  Subett 

Co.  Y.  Dayis  Ck>. 

Johnson,  Crane  y 

Oratiot  County  State  Bank  y. 

(Mem.)    

T.  HcAdoo  (Mem.)    (244  U.  S. 

643,  37  Sup.  Ct  Rep.  649) 

McXaughton  y 

Sowers  y.   (Mem.)    

Johnson  Co.,  Grinnell  Washing  Maoh. 

Co.  Y.    (Mem.)    

Johnston,  Gannon  y 

Joines  y.  Combs  (Mem.)    (242  U.  S. 

619,  37  Sup.  Ct.  Rep.  239) 

Jones,  Doepel  y 

Nati(mal  Loan  k  Ezch.  Bank  y. 

(Mem.)     

People's  Nat.  Bank  y.  (Mem.) 

Jordan,  Pick  k  Co.  y*  (Mem.)   

J.   Wile    Sons   ft   Co.     See   Uioted 

States  y.  Whs  Sons  k  Co. 
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Kalamaioo  City  SaY.  Bank,  National 

City  Bank  ▼.  (Mem.) 
It 


•  •  •' 


946 
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Kane  y.  New  Jers^  (242  U.  8. 160,  87 

Sup.  Ct.  Rep.  30)    222 

Kansas  ex  rel.  Brewster,  Atchison,  T. 

k  S.  F.  R.  Co.  Y.  (Mem.)     547 

Briggs  Y.    (Mem.)    529 

ex  rel.  Brewster,  Missouri,  K. 

ft  T.  R.  Co.  Y.  (Mem.)   ...     558 

Terry  V.   (Mem.)    952 

Kansas  City,  M.  ft  B.  R.  Co.  y.  Stiles 

(242  U.  S.  Ill,  37  Sup.  Ct. 

Rep.  58)    176 

Katzmaier     y.     Munsey     Trust     Co. 

(Mem.)   (242  U.  S.  620,  37 

Sup.  Ct.  Rep.  241 )    532 

KaYanaugh,  Mclntyre  y 205 

Kearsarge  Land  Co.,  Von  Baumbach 

Y 460 

Keith,  Edwards  y.  (Mem.)    942 

Kelly  Y.  Pennsylvania  R.  Co.  (Mem.) 

(243  U.  S.  646,  37  Sup.  a. 

Rep.  406)    / 945 

United  States  y 746 

Kenney,  Supreme  Lodge  of  the  World, 

L.  0.  M.  V.  (Mem.)   1872 

Kennoy  y.  Miles   (Mem.)    (244  U.  S. 

653,  37  Sup.  Ct  Rep.  652)   1373 

Kenofskey,  United  States  y 836 

Keyes  y.  Illinois   (Mem.)    (242  U.  S. 

610,  37  Sup.  Ct  Rep.  17)  525 
Keystone  Coal  ft  Coke  Co.  y.  Fekete 

(Mem.)    (242  U.  S.  635,  37 

Sup.  Ct  Rep.  18)    639 

T.  Helmlinger  (Mem.)    (242  U. 

S.  635,  37  Sup.  Ct  Rep. 

18)     539 

▼.  Muller    (Mem.)    (242  U.  S. 

635,  37  Sup.  Ct  Rep.  IS)  639 
Y.  Thry  (Mem.)  (242  U.  S.  635, 

37  Sup.  Ct  Rep.  18)  ...  539 
Keystone  Wood   Co.  y.  Susquehanna 

Boom  Co.  (Mem.)    (243  U. 

S.   655,   37  Sup.  Ct  Rep. 

481)    949 

Kilayco  y.  United  States  (Mem.)  (243 

U.  S.  628,  37  Sup.  Ct.  Rep. 

403)     987 

Kilgore,  Ex  parte  (Mem.)   (244  U.  S. 

648,  37  Sup.  Ct  R^.  742  1870 
Kilmer,    Lehigh    Valley    R.    Co.    y. 

(Mem.)     535 

Kimmerle,  Taylor  y.   (Mem.)    536 

Kinney  y.  Rice   (Man.)   37  Sup.  Ct 

Rep.  742)    1378 

Kinsolving,  McQoldrick  Lumber  Co.  y. 

(Mem.)     939 

Kintner   ▼.   Atlantic   Communication 

Co.  (Man.)   (244  U.  S.  661, 

87  Sup.  Ct  Rep.  746)  ....  1377 
Knauth  y.  Latham  (242  U.  S.  426,  37 

Sup.  Ct  Rep.  139)    404 

Knott,  Pullman  Co.  y 841 

Komhoffi  Chesapeake  ft  0.  R.  Co.  y. 

(Mem.)    548 
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Cecilie, .  The.       See 
IxuBTH  German   Lrx)TD  y. 

GUABANTT    TBUST    Co. 

Kryger  v.  Wilson  (242  U.  S.  171,  37 

Sup.  Ct.  Rep.   34)    229 

Kahn,     Standard     Fashion     Co.     v. 

,(Mem.)     945 


Lacy  T.  Ezzard    (Mem.)    (243  U.  S. 

631,  37  Sup.  Ct.  Rep.  477) 
Lake  Shore  &  M.  S.  R.  Co.  v.  Clough 

(242  U.  S.  375,  37  Sup.  Ct. 

Rep.   144)    

Lam  Fung  Yen  ▼.  Frick  (Mem.)    (242 

U.  S.  642,  37  Sup.  Ct.  Rep. 

113)    

La  Montagne's  Sons,  United  States  v. 
Lane  v.  Hoglund   (244  U.  S.  174,  37 

Sup.  Ct.  Rep.  668)    

New  Mexico  v 

Santa  Fe  P.  R.  Co.  ▼ 

United  States  ex  rel.  Reynolds 

V.    (Mem.)     

Langill,     Pennsylvania     R.     Co.     v. 

(Mem.)     

Langum,  Bond  v.    (Mem.)    

Lanham  v.  McKeel  (244  U.  S.  582,  37 

Sup.  Ct.  Rep.  708)    

Lanis,  Illinois  C.  R.  Co.  v.    (Mem.) 

Laiicyre,  Qasquet  v 

Laaer    Grain    Co.    ▼.    United    States 

(Mem.)   (244  U.  S.  647,  87 

Sup.  a.  Rep.  741)    

Laaawell  Land  k  Lumber  Co.  ▼.  Wil- 
son &  Co.  (Mem.)    (242  U. 

S.   652,  37   Sup.  Ct.   Rep. 

245)     

Latham,  Knauth  v 

Latta,  Rivers  &  Harbors  Improv.  Co. 

V.    (Mem.)     

L.  A«  Westernmnn  Co.     See  Westeb- 

^lANN      Co.      Vv      DiSPATCn 

Pmxtino  Co. 
Layman  Mach.  Co.,  Slocomb  A,  Co.  t. 

(Mem.)     

Layton,  Louisville  &  X.  R.  Co.  v.  ... 
Lazarus  v.  Harding  (Mem.)    (243  U. 

S.   662,  37   Sup.   Ct.  Rep. 

741)    

L.  B.  Skinner  Mfg.  Co.    See  Maull  v. 

Skinneb  Mfg.  Co. 
Leach,    Baltimore    &    0.    R.    Co.    r. 

(Mem.)     

LedTinka   r.   United   States    (Mem.) 

(242  U.  S.  632,  37  Sup.  Ct. 

Rep.  16)    

Ledwitcfa,  Lord  v.    (Mem.)    

Lea  T.  Ft.  Worth  Sav.  Bank  k  T.  Co. 

(Mem.)   (243  U.  S.  646,  87 

Sup.  Ct  Rep.  406)    

•1  li.  ed. 
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Lee  Line  Steamers  ▼.  Atlas  Transp. 

Co.  (Mem.)  (243  U.  S.  643, 

37  Sup.  Ct.  Rep.  405 )   

Lee  Wilson  &  Co.    See  Lass  well  Land 

k  Lumbeb  Co.  V.  Wilson 

k  Co. 
Lehigh  Valley  R.  Co.  ▼.  Barlow  (244 

U.  S.  183,  37  Sup.  Ct.  Rep. 

615)     

T.  Emens    (Mem.)     (242   U.  S. 

627,  37  Sup.  Ct.  Rep.  14) 
y.  Emcns    (Mem.)     (242   U.  S. 

628,  37  Sup.  a.  Rep.  14) 
▼.  Kilmer    (Mem.)    (242  U.  S. 

627,  37  Sup.  Ct.  Rep.  13) 
T.  United  States  (243  U.  S.  412, 

37  Sup.  Ct.  Rep.  434)   

▼.  United  States  (243  U.  S.  444, 

•    37  Sup.  Ct.  Rep.  397)    ... 

Lehon  v.  Atlanta   (242  U.  S.  53,  37 

Sup.  Ct.  Rep.  70)    

Leslie  k  Co.,  Western  Transit  Co.  ▼. 
Lewis  V.  Caledonian  Ins.  Co.   (Mem.) 

(242  U.  S.  636,  37  Sup.  a. 

Rep.  19)    

▼.  United  States  (244  U.  S.  134, 

37  Sup.  Ct.  Rep.  570)   

Lie  V.  San  Francisco  k  P.  S.  S.  Co. 

243  U.  S.  291,  37  Sup.  Ct. 

Rep.    270)     

LinkouB  v.  Virginian  R.  Co.   (Mem.) 

(242  U.  S.  630,  37  Sup.  Ct. 

Rep.  15)    

Lipscomb,  Western  Oil  Ref.  Co.  v.  . . . 
Loewe,  Savings  Bank  of  Danbury  ▼. 
Loewenthal,   Georgia  Coast  &  P.   R. 

Co.  ▼.  (Mem.)   

Long  Sault  Development  Co.  ▼.  Call 

(242  U.  S.  272,  37  Sup.  Ct. 

Rep.  79)    

Lo  Pong  y.  Dunn  (Mem.)    (242  U.  S. 

644,  37  Sup.  Ct.  Rep.  214) 
Lord  y.  Ledwitch  (Mem.)    (242  U.  S. 

636,  37  Sup.  Ct.  Rep.  19) 
Lorenzo  Song  Chongco.    See  Chonoco 

y.  Unfted  States  (Mem.) 
Lorick,  Seaboard  Air  Line  R.  Co.  y. 

Lorsch  k  Co.,  United  States  y 

Lott  y.  Pittman    (243  U.  S.  588,  37 

Sup.  Ct.  Rep.  473)    

Louisiana  y.  Boarman.     See  Unitvd 

States  ex  bel.  Louisl^na 

y.    BOABMAN. 

United  States  ex  rel.,  y.  Jack 

(244  U.  S.  397,  37  Sup.  Ct. 

Rep.  605)    

ex  rel.  Parish  Board,  Monroe  y. 

(Mean.)    

Louis  Meyers   k  Son.     See   UirnvD 

States  y.  Metebs  k  Son. 

Louisyille  k  I.  R.  Co.,  Greene  y 

Louisyille  k  N.  R.  Co.  y.  Croan  (Mem.) 

(242  U.  S.  610,  37  Sup.  Ct. 

Reiv  17)    
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241)     544 

CHiara,  Simpson  y.  (Mem.)  937 

StetUer  y.  (Mem.)    937 

Ohio  y.  Ferris    (Mem.)    (242  U.  B. 

634,  37  Sup.  Ct  Rep.  18)     638 
Ohio  Riyer  Contract  €k>.  y.  (3ordon 

(244  U.  8.  68,  87  Sup.  Ct 

Rep.  599) 997 

Ohio  Vall^  Tie  Co.,  LouisyiUe  ft  N. 

J^.       \jVa       V.        .............. 

Ohme,  Qeveland,  C.  C.  ft  St.  L.  R 
Co.    y.    (Mem.)     

Oil  Tabk  Car  Cases.  See  Unitkd 
States  v.  Psnitstlvania 
R  Co. 

Oklahoma,    American    Exp.    Co.    y. 

(Mem.)     560 

United    States    Exp.    Co.    ▼. 

(Mem.) 550 

Wells,  F.  ft  Ca  y.  (Mem.)  ....     650 

Oklahoma  County,  Harper  y.  (Mem.)     938 
Southern  Surety  €k>.  y.  (Mem.)     935 

Old  Dominion  Iron  ft  Nail  Works  Co. 
y.  Chesapeake  ft  O.  R  Co. 
(Mem.)  (242  U.  8.  623,  37 
Sup.  Ct.  Rep.  244)   

Oliyit  Bros.,  Pennsylviuiia  R  Co.  y. 

Omaha  Baum  Iron  Store  Co.  y.  Mo- 
line  Plow  (>>.  (Mem.)  (244 
U.  8.  650,  37  Sup.  Ct  Rep. 
743)    1371 

Omaha  Iron  Store  Co.  y.  Moline  Plow 
Co.  (Mem.)  (242  U.  8.  649, 
37  Sup.  Ct.  Rep.  242)   .... 

Oneal  y.  Stewart  (Mem.)  (243  U.  B. 
646,  37  Sup.  Ct.  Rep.  406) 

O^eil  T.  Northern  Colorado  Irrig. 
Ck).  (242  U.  8.  20,  37  Sup. 
CtRep.  7) 128 

Openhym  ft  Sons,  United  States  y.  .  •     617 

Oppenheimer,  United  States  y.   ....     161 

Oregon,  Bunting  y 830 

Oregon  ft  C.  R  Co.  y.  United  States 
(248  U.  8.  549,  87  Sup.  Ct 
Rep.  448)    890 

Osage    County,    United    States    ▼. 

(Mem.)    1377 

CShea,  fftbntkm  ex  reL  Flarmers 
Irrig.  Diet  y.  (244  U.  a 
325,  87  Sup.  Ct.  R«p.  630)  1168 


583 
908 


545 


944 


CASES  REFOBTED. 


OToole,  United  Statai  ▼.  857 

Ott,  Manufacturers  Light  ft  Heat  Co. 

▼.  (Mem.)    551 

Owen,  Indian  Land  ft  Trust  Co.  v. 

(Mem.)     1375 

Oweneboro  ▼.  Owensboro  Waterworks 

Co.  (243  U.  S.  166,  37  Sup. 

Ct.   Rep.   322)    650 

Owensboro  Waterworks  C^.,  Owensboro 

V 650 


P. 


Pabst    Brewing    Co.,    Horst    Co.    r. 

(Mem.)     

Pacific  Terminals  Case.     See  UirmD 
States   v.   Merchants   ft 
M.  Tbaitio  Asso. 
Packard  Co.,   Standard  Gaslight  Ck>. 

y.    (Mem.)     

Paine  Lumber  Co.  v.  Neal  (244  U.  S. 

459,  37  Sup.  Ct.  Rep.  718) 

Pakas  y.  United  SUtes  (Mem.)    (243 

U.  S.  647,  37  Sup.  Ct.  Rep. 

475)     

Paraffine  Tank  Car  Cases.  See  Uifir- 
BD  States  y.  Pennstl- 
yANiA  R.  Co. 
Parish  Board,  Louisiana  ex  reL, 
Monroe  y.  (Mem.)  (242  U. 
S.   657,  37   Sup.   Ct  Rep. 

16)     

Park,  United  States  y.   

Parker,  Atlantic  City  R.  Co.  y.  .••• 

Louisville  ft  N.  R.  Co.  y.  .... 

y.  Ross    (Mem.)     (242    U.    S. 

634,  37  Sup.  Ct.  Rep.  18) 

Werk  y.  (Mem.)    

Park  Square  Automobile  Station,  Ex 
parte    (244  U.  S.  412,  37 

Sup.  Ct.  Rep.  732)    

y,  American     Locomotiye     Co. 
(Mem.)   (243  U.  S.  633,  37 

Sup.  <Dt.  Rep.  481)    

Parrot  Silver  ft  Copper  Go.,  Wall  y. 
Passaic,   Public   Service   Qas    (3o.   y. 

(Mem.) 

Paterson,  Public  Service  Gas  Ck>.  y. 

(Mem.)     

Pease  y.  Rathbun-Jones  Engineering 
Co.  (243  U.  S.  273,  37  Sup. 

Ct.  Rep.  283)    

Peery,  Illinois  C.  R.  Co.  y 

Pendleton  v.  American  Warehouse  ft 
Trading  Co.  (Mem.)  (243 
U.  S.  648,  37  Sup.  Ct  Rep. 

405)     .• 

Pennington  v.  Fourth  Nat  Bank  (243 
U.  S.  269,  87  Sup.  Ct.  Rep. 

282)     

Pennsylvania,  Crowl  y 

Pennsylvania  F.  Ins.  Co.  y.  Gold  Issue 
Min.  ft  MilL  Co.  (243  U.  S. 
03,  37  Sup.  Ct  Rep.  844) 
14 
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Penn^lvania  R.  Co.  y.  Brown  (Mem.) 
(242  U.  S.  646,  37  Sup.  Ot 

Rep.  240)    54S 

y.  Carr    (243    U.    S.    587,    37 

Sup.    Ct   Rep.   472)     ....     914 
y.  Jacoby  ft  Co.  (242  U.  S.  89, 

37  Sup.  Ct.  Rep.  49)    165 

Kelly  y.   (Mem.)    945 

y.  Langill    (Mem.)    (242  U.  8. 

667,  37  Sup.  Ct  Rep.  244)     552 
y.  Olivit  Bros.  (243  U.  S.  574, 

37  Sup.  Ct.  Rep.  468)   908 

y.  Sonman  Shaft  Oal  Co.  (242 
U.  S.  120,  37  Sup.  C^.  Rep. 

46) 18a 

y.  Stineman  Coal  Min.  Co.  (242 
U.  S.  298,  37  Sup.  Ct.  Rep. 

118)     816 

United  States  y.   251 

Pennqrlvania  Tunnel  ft  Terminal  R. 
Co.  V.  Hendrickson  (Mem.) 
(243  U.  8.  633,  37  Sup.  Ct 

Rep.  481)    940 

People's  Nat.  Bank  v.  Jones  (Mem.) 
(243   U.   S.   669,   37   Sup. 

a.  Rep.  401)    950 

PhUadelphia  ft  R.  R.  (>>.  v.  MsKibbin 
(243  U.  S.  264,  37  Sup.  Ct 

Rep.  280)    710 

y.  United  States   (Mem.)    (244 
U.  S.  644,  37  Sup.  C^.  Rep. 

651)     1368 

PhilUps,  Union  P.  R.  Co.  y.   (Mem.)  1374 
Pick  ft  Co.  y.  Jordan    (Mem.)    (244 
U.  S.  647,  37  Sup.  Ct.  Rep. 

741) 1370 

Pittman,  Lott  y 915 

Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  y. 
Farmers  Trust  ft  Sav.  Co. 
(Mem.)    (242  U.  S.  658,  37 

Sup.  Ct.  Rep.  19)   549 

Poland,  United  States  v.   (Mem.)    ..     947 

Porto  Rico,  Abella  v.   (Mem.)    936 

Cardona  y.   (Mem.) 1368 

Central  Fortuna  y.  (Mem.)    ..     950 

Diaz  y.    (Mem.)    936 

Portuguese- American  Bank  y.  Welles 
(242  U.  S.  7,  37  Sup.  Ct. 

Rep.  3)    116 

Prairie  Oil  ft  Gas  Co.  y.  Carter 
(Mem.)   (244  U.  S.  646,  37 

Sup.  Ct.  Rep.  652)    1369 

y.  Carter  (Mem.)    (37  Sup.  Ct. 

Rep.  402)    1378 

Presbyterian  Home  Hospital  y.  Gkx)ch 
(Mem.)     (243    U.    S.   655, 

37  Sup.  Ct  Rep.  480)   949 

President  Suspender  Co.,  MacwilUam 

y.   (Mem.)    941 

Press  y.  New  York  (Mem.)   (242  U.  S. 

618,  37  Sup.  Ct.  Rep.  214)     530 
Prince,  Ex  parte  (Mem.)    (243  U.  S. 

627,  37  Sup.  Ct  Rep.  402)     936 
Prinos  line,  United  States  y. 479 
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Publie    SerYiee    ComiiiiMion»    Chetft- 

peake  ft  0.  R.  Ck>.  r 620 

Vmndalia  R.  Co.  t.  276 

PnUie  Service  Gas  Co.  t.  Pusaie 
(Mem.)   (242  U.  8.  667,  37 

Sup.  Ct.  Rep.  243)    662 

T.  Pateraon  (Mem.)   (242  U.  8. 

666,  37  Sup.  Ct.  Rep.  243)     662 
T.  Public       Utilities       Comrs. 
(Mem.)     (242   U.   S.   666, 
37  Sup.  Ct.  Rep.  243)   . . .  ^    662 

Publie  Utilities  ComtB.,  Public  Service 

Gas  Co.  V.  (Mem.)    662 

Puckett,  Southern  R.  Co.  v 1321 

Wichita  Falls  ft  N.  W.  R.  Co.  v. 

(Mem.)     631 

Puget  Sound  Traction,  Light  ft  P.  Co. 
V.  R^nolds  (244  U.  S.  674, 
37  Sup.  Ct.  Rep.  706)   1325 

Pulaski  Co.,  United  States  v 617 

Pullman  Co.  v.  Knott  (243  U.  S.  447, 

37  Sup.  Ct  Rep.  428)   841 

Purticker,  Erie  R.  Co.  v 1166 

Pyle,  Jaffe  v.   (Mem.)    1376 


Q. 


Quinn,  Feinberg  v.  (Mem.)    648 


R. 


Radford,  Selling  v 686 

Railroad    Co.,    Arizona    Eastern,    v. 

Bryan  (Mem.)    (242  U.  S. 

621,  37  Sup.  Ct.  Rep.  241)  632 
Atlantic  City,  v.  Parker   (242 

U.  S.  66,  37  Sup.  C;t.  Rep. 

69)     160 

Atlantic  Coast  line,  v.  Mims 

(242   U.   S.   632,   37   Sup. 

Ct.  Rep.  188)    476 

Atlantic  Coast  Line,  v.  Mulligan 

(Mem.)     (242    U.    S.'620, 

37  Sup.  Ct.  Rep.  241)  ..  632 
Atlantic  0>ast  Line,  Woods  v. 

(Mem.)     (243    U.    S.    646, 

37  Sup.  a.  Rep.  406)  ....  044 
Baltimore    ft    0.,    v.    Branson 

(Mem.)   (242  U.  S.  623,  37 

Sup.  Ct.  Rep.  244)    634 

Baltimore    ft     O.,     v.     Hagen 

(Mem.)     (242   U.    S.    667, 

37  Sup.  Ct.  Rep.  244)   662 

Baltimore     ft     0.,     v.     Leach 

(Mem.)     (243    U.   S.    639, 

37  Sup.  Ct.  Rep.  404)  ..  042 
Baltimore   ft   C,    v.   Whitacre 

(242   U.   S.   169,   37   Sup. 

a.  Rep.  33)    228 

Baltimore  ft  O.,  v.  Wilson  (242 

U.  S.  296,  37  Sup.  Ct.  Rep. 

123)     312 

•  1  li.  ed. 


Railioid  Co.,  Chicago  ft  A.,  v.  Mo- 

Whirt  (243  U.  S.  422,  37 

Sup.  Ct.  Rep.  302)    826 

Chicago  ft  A.,  v.  United  States 

(Mem.)     (242   U.   S.   621, 

37  Sup.  Ct.  Rep.  241)    ..     633 
Chicago    G.    W.,    V.    Manning 

(Mem.)     (243  U.   S.    643, 

37  Sup.  Ct.  Rep.  405)    ..     043 
Delaware,  L.  ft  W.,  James  v. 

(Mem.)     (244   U.   S.   666, 

37  Sup.  Ct.  Rep.  742)....  1374 
Delaware,  L.  ft  W.,  v.  Madden 

(Mem.)     (244   U.   S.    658, 

37  Sup.  Ct  Rep.  746) 1376 

Delaware,  L.  ft  W.,  v.  Sound 

Transp.  Co.    (Mem.)    (242 

U.  S.  640,  37  Sup.  Ct.  Rep. 

242)     646 

Delaware,  L.  ft  W.,  v.  Williver 

(Mem.)     (244   U.    8.   663, 

37  Sup.  Ct.  Rep.  660)    ..  1377 
Erie,  v.  Purucker   (244  U.  8. 

.    320,  37  Sup.  Ct  Rep.  620)  1166 
Erie,  v.  Stone  (244  U.  8.  332, 

37  Sup.  Ct  Rep.  633)   .*. . .  1173 
Erie,  v.  Welsh  (242  U.  8.  303, 

37  Sup.  C;t.  Rep.  116)   310 

Erie,  V.  Winfield  (244  U.  S.  170, 

37  Sup.  Ct.  Rep.  656)    ..  1057 
Georgia  C^oast  ft  P.,  v.  Loewen- 

thai    (Mem.)     (243   U.   8. 

644,  37  Sup.  Ct.  Rep.  406)     044 
Illinois  C,  V.  Greene  (244  U.  8. 

555,  37  Sup.  Ct  Rep.  697)   1300 
Illinois  C,  Greene  v.  (244  U.  8. 

655,  37  Sup.  Ct.  Rep.  697)  1300 
Illinois   C,   V.    Lanis    (Mem.) 

(242   U.   8.   647,   37   Sup. 

Ct  Rep.  241)    644 

Illinois  C,  V.  Messina  (Mem.) 

(242  U.  8.  663,  37  Sup.  Ct. 

Rep.  246)    646 

Illinois  C.  V.  Peery  (242  U.  8. 

292,  37  Sup.  Ct.  Rep.  122)     809 
Illinois    C,    United    States    v. 

(Mem.)     (243    U.    8.   650, 

37  Sup.  <3t  Rep.  476)    ..     050 
Illinois    C,    United    States   v. 

(244  U.  8.  82,  37  Sup.  Ct 

Rep.  684)    1007 

Illinois    C,    V.    United    States 

(Mem.)    (244  U.  S.  658,  37 

Sup.  Ct  Rep.  745)    1376 

Illinois  C,  V.  Williams  (242  U. 

8.  462,  37   Sup.   Ct  Rep. 

128)     437 

Kansas  C^ty,  M.  ft  B.,  v.  Stiles 

(242  U.  8.  Ill,  37  Sup.  Ct. 

Rep.  58)    176 

Lehigh  Valley,  v.  Barlow   (244 

U.  8.  183,  37  Sup.  Ct  Rep. 

616) 10" 
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Railroad  Co.,  Lehi^  Vallcj,  t.  Emena 

(Mem.)   (242  U.  S.  027,  37 

Sup.  Ct.  Rep.  14)    636 

Lehigh      Valley,      t.      Emena 

(Mem.)     (242   U.   S.   628, 

37  Sup.  Ct  Rep.  14)  ....  636 
Lehi£^      Valley,      ▼.      Kilmer 

(Mem.)     (242   U.   8.   ^%1, 

37  Sup.  Ct.  Rep.  13)  ....  636 
Lehifi^     Valley,      r.      United 

States   (243  U.  S.  412,  37 

Sup.  Ct  Rep.  434)    819 

Lehifi^  Vall^,  t.  United  States 

(243   U.  S.   444,   37   Sup. 

Ct  Rep.  397)    839 

Louisville  k  I.,  Greene  r.  (244 

U.  S.  499,  37  Sup.  Ct  Rep. 

673)    1280 

Louisville    k    N.,    v.     Croan 

(Mem.)     (242   U.   S.   610, 

37  Sup.  Ct  Rep.  17)  ....  626 
Louisville  k  N.,  v.  Greenbrier 

DistiUingCo.  (Mem.)  (243 

U.  S.  659,  37  Sup.  Ct  Rep. 

401) 960 

Louisville  k  N.,  v.  Greene  (244 

U.  S.  622,  37  Sup.  Ct.  Rep. 

683)    1291 

Louisville  k  N.,  Greene  v.  (244 

U.  S.  622,  37  Sup.  Ct  Rep. 

683)     1291 

Louisville  k  N.,  v.  Layton  (243 

U.  S.  617,  37  Sup.  Ct.  Rep. 

456>    931 

LouisviUe  k  N.,  v.  Ohio  VaUey 

Tie  Co.  (242  U.  S.  288,  37 

Sup.  Ct.  Rep.  120)    306 

LouisvUle  k  N.,  v.  Parker  (242 

U.  S.  13,  37  Sup.  Ct  Rep. 

4)    119 

Louisville    k    N.,    v.    United 

States    (242  U.  S.  60,  37 

Sup.  Ct.  Rep.  61)    162 

Louisville  k  N.,  v.  Western  U. 

Teleg.  Co.  (Mem.)   (242  U. 

S.  665,  37  Sup.  Ct.  Rep. 

240)    661 

Louisville   k   N.,   Western    U. 

Teleg.  Co.  v.  (Mem.)    (244 

U.  S.  640,  37  Sup.  Ct.  Rep. 

743)     1371 

Michigan     Central,    v.     Tripp 

(Mem.)     (243    U.    S.   648, 

37  Sup.  Ct  Rep.  476)  ....  946 
Minneapolis  k  St  L.,  v.  Davis 

(Mem.)   (242  U.  S.  650,  37 

Sup.  Ct  Rep.  243)    646 

Minneapolis  k  St  L.,  v.  Got- 

schall    (244   U.   S.   66,   37 

Sup.  Ct  Rep.  698)    096 

Minneapolis  k  St.  L.,  v.  Nash 

(Mem.)     (242   U.   S.   619, 

87  Sup.  Ct  Rep.  239)  ....  631 
S6 


Railroad  Co.,  M^meapolis  ft  St  L., 

T.  Thompson  (Mem.)    (242 

U.  a  623,  37  Sup.  Ct  Rep. 

244)     

Minneapolis  k  St  L.,  v.  Win- 
ters   (242    U.   S.   363,   37 

Sup.  Ct  Rep.  170)   

Mobile   k    0.,    Mississippi    R. 

Commission  v.   (244  U.  S. 

388,  37  Sup.  Ct  Rep.  602) 
Mobile    k    0.,    Thompson    v. 

(Mem.)     (243    U.   S.   668, 

37  Sup.  Ct  Rep.  401)  .. 
New  York,  v.  White  (243  U.  a 

188,  37  Sup.  Ct.  Rep.  247) 
New  York  C,  v.  Winfield  (244 

U.  S.  147,  37  Sup.  QL  Rep. 

646)     

New  York  C.  k  H.  R.,  v.  Bea- 

ham    (242   U.  S.   148,  37 

Sup.  Ct  Rep.  43)    

New  York  C.  k  H.  R.,  General 

£lectricCo.v.  (Mem.)  (243 

U.  S.  636,  37  Sup.  Ct.  Rep. 

400)    

New  York  C.  k  H.  R.,  v.  Ton- 

selHto   (244  U.  S.  360,  37 

Sup.   Ct    Rep.   620)     

Norfolk  Southern,  v.  Chatman 

(244  U.  S.  276,  37  Sup.  Qi. 

Rep.  499)    

Oregon  k  C,  v.  United  States 

(243  U.  S.  649,  37  Sup.  Ct. 

Rep.  443)    

Pennsylvania,  v.  Brown  (Mem.) 

(242  U.  S.  646,  37  Sup.  Ct. 

Rep.  240)    

Pennsylvania,  v.  Carr  (243  U. 

S.  687,  37  Sup.  Ct.   Rep. 

472)     

Pennsylvania,  v.  Jacoby  k  Co. 

(242  U.  S.  80,  37  Sup.  Ct. 

Rep.  49)    

Pennsylvania,  Kelly  v.  (Mem.) 

(243   U.  S.   646,  37   Sup. 

Ct.   Rep.  406)    

Pennsylvania        v.         LangtU 

(Mem.)     (242   U.   S.   667, 

37  Sup.  Ct.  Rep.  244)   

Pennsylvania,   v.    Olivit    Bros. 

(243  U.  S.  674,  37  Sup.  Ct 

Rep.  468)    

Pennsylvania,  v.  Sonman  Shaft 

Coal  Co.   (242  U.  S.  120, 

37  Sup.  Ct  Rep.  46)    

Pennsylvania,  v.  Stineman  Coal 

Min.  Co.   (242  U.  H.  298, 

37  Sup.  Ct  Rep.  118)  .. 
Pennsylvania,  United  States  v. 

(242   U.   S.   208,  37   Sttp. 

Ct  Rep.  96)    

Poinsylvania  Tunnel  k  Termi* 

nal,  V.  Hendrickson  (Mem.) 

(243  U.  S.  633,  37  Sup. 

Ct  Rep.  481)  
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Bailroad  Co^  Philadelphia  ft  R^  t. 

United  States  (Mem.)  (244 

U.  S.  644,  37  Sup.  Ct  Rep. 

851)     1868 

St.  Louis  k  S.  F.,  t.  Hodge 

(Mem.)   (244  U.  S.  664,  37 

Sup.  Ct.  Rep.  742)    1378 

St   Louis   k  S.  F.,   v.   Smith 

(Mem.)     (242   U.   S.    669, 

37  Sup.  Ct.  Rep.  11)    

St  Louis,  K.  C.  k  C,  Ex  parte 

(Mem.)     (242   U.   S.   622, 

37  Sup.  Ct.  Rep.  243) 

Santa  Fe  P.,  y.  Lane  (244  U.  S. 

492,  37  Sup.  Ct  Rep.  714)   1275 
Union,  Mayers  y.  (Mem.)    (243 

U.  S.  656,  37  Sup.  Ct  Rep. 

482)     

Union  P.,  v.  Cook  (Mem.)  (243 

U.  S.  654,  37  Sup.  Ct.  Rep. 

480)     

Union  P.,  y.  Henderson  (Mem.) 

(243   U.   S.   654,   37   Sup. 

Ct.  Rep.  480)    948 

Union  P.,  ▼.  Phillips    (Mem.) 

(244  U.  S.  656,  37  Sup.  Ct 

Rep.  742)    1874 

Vandal ia,   r.   Holland    (Mem.) 

(242   U.   S.   662,   37   Sup. 

Ct.  Rep.  212)    550 

Vandalia,     y.     Public     Senrice 

Commission  (242  U.  S.  255, 

37   Sup.   Ct   Rep.   93)    .. 
Vandalia,  y.  Stringer    (Mem.) 

(242   U.   S.   614,  87   Sup. 

a.   Rep.   113)    528 

Washington    Northern,    Craw- 
ford y.  (Mem.)    (242  U.  S. 

629,  37  Sup.  Ct  Rep.  14) 
Yazoo  k  M.  Valley,  y.  United 

States  (Mem.)    (242  U.  S. 

621      37  Sup.  Ct.  Rep.  241) 
Railroad  Commission,  Duluth  Street 

R.  Co.  y.    (Mem.)    553 

Railroad  Supply  Co.  y.  Elyria  Iron  k 
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37  Sup.  Ct  Rep.  13)    635 

Memphis  Street,  ▼>  Bobo 
(Mem.)  (242  U.  S.  664, 
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Rep.  11)    563 

Missouri,  K.  k  T.,  ▼.  Ward 
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648,  37  Sup.  Ct.  Rep.  475) 

Record,  Hale  y.    (Mem.) 

Rectanus    Co.,    United    Drug   Co.    y. 

(Mem.)     ;.... 

Red  Jacket,  Jr.,  Coal  Co.  y.  United 

Thacker  Coal  Co.    (Mem.) 
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630,  37  Sup.  Ct.  Rep.  15) 

Rockefeller,  O'Brien  y.    (Mem.)* 

Rodgers,   St.   Louis,   I.   M.   k   S.   R. 
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37  Sup.  Ct.  Rep.  477 )  ....  938 
St.  Louis  Southwestern  R.  Co.  y.  El- 
len wood    (Mem.)     (242   U. 
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Sup.  Ct.  Rep.  8)    121 

y.  Williams  (Mem.)   (243  U.  S. 
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THE   DECISIONS 


OF  THK 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM.    1916. 


INTER-ISLAND  STEAM  NAVIGATION 
COMPANY,  Limited,  Plff.  in  Err., 

V. 

QEORQE  E.  WARD. 

<See  S.  C.  Reporter's  ed.  1-4.) 

Krror  to  circuit  court  of  appeals  »  case 
brongrht  from  Hawaii  supreme  court. 

The  change  in  the  proYisions  of  the 
Judicial  Code,  §  246,  specificaUy  goYerning 
appeals  from,  and  writs  of  error  to,  the 
Hawaiian  supreme  court  which  is  made  by 
the  Amendatory  Act  of 'January  28,  1015 
(38  SUt  at  L.  803,  chap.  22),  taking  from 
the  Federal  Supreme  Court  its  existing  ju- 
risdiction to  review  any  judgment  of  the 
Hawaiian  supreme  court  if  the  amount  in- 
volYed  exceeds  a  certain  sum,  and  confer- 
ring such  jurisdiction  upon  the  circuit  court 
of  appeals  for  the  circuit  to  which  Hawaii 
belongs,  compels  the  conclusion  that  the  Fed- 
eral Supreme  Court  mav  not,  by  virtue  of 
the  general  provisions  of  the  Judicial  Code, 
§  241,  governing  the  appellate  jurisdiction 
of  that  eourt  over  the  circuit  courts  of  ap- 
peals, review  a  final  decision  of  the  circuit 
court  of  appeals  on  writ  of  error  to  the 
Hawaiian  supreme  court  in  a  case  in  which 
there  was  no  Federal  question  and  no  diver- 
sity of  citizenship. 

[For  other  eases,  aee  Appeal  and  Brror,  III. 
d,  2,  in  Digest  Sop.  Ct  1908.] 

[No.  638.] 

Kate. — On  appeUate  jorisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Bagley 
y.  General  FHre  Extinguisher  Co.  53  L. 
ed.  U.  S.  605,  and  St.  Anthony  Church 
▼.  Pennsylyania  R.  Co.  59  L.  ed.  U.  S. 
1119. 

On  appeUate  jurisdiction  of  Federal 
Supreme  Court  over  Hawaiian  courts — 
see  note  to  Toyota  t.  Hawaii,  57  L.  ed. 
U.  8.  180. 
•  1  li.  ed. 


Submitted  October  0,  1016.    Decided  October 

30,  1016. 

IN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Supreme  Court 
of  the  territory  of  Hawaii,  afl&rming  on 
a  second  writ  of  error  a  judgment  of  the 
Circuit  Court  of  the  First  Judicial  Cir- 
cuit of  that  territory,  in  favor  of  plain- 
tiff in  a  personal-injury  action.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  147  C.  C.  A.  3, 
232  Fed.  809. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  O.  Smith  submitted  the 
cause  for  plaintiff  in  error.  Mr.  E.  W. 
Sutton  was  on  the  brief. 

Mr.  Alexander  Britton,  in  behalf  of 
Mr.  E.  A.  Donthitt,  submitted  the  cause 
for  defendant  in  error. 


Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

On  writ  of  error  prosecuted  from  the 
court  below  to  a  judgment  of  the  su- 
preme court  of  Hawaii,  rendered  in  a 
case  where  there  was  no  Federal  ques^ 
tion  and  no  diversity  of  citizenship,  the 
judgment  was  affirmed  and  the  case  was 
brought  here.  By  a  motion  to  dismiss^ 
our  jurisdiction  is  disputed,  and  to  dis- 

rise  of  it  requires  a  consideration  of 
246  of  the  Judicial  Code,  as  amended 
by  the  Act  of  January  28, 1915  (38  Stat, 
at  L.  803,  chap.  22). 

That  amendment  provides,  first,  that 
''writs  of  error  and  appeals  from  the 
final  judgments  and  decrees  of  the  su- 
preme court  of  the  territory  of  Hawaii 

and  of  the  supreme  court  of  Porto  Rico 
S  1*- 
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may  be  taken  and  proseeuted  to  the  Su- 
preme Conrt  of  the  United  States  .  .  . 
in  the  same  classes  of  cases,  in  which 
writs  of  error  and  appeals  from  the  final 
judgments  and  decrees  of  the  highest 
court  of  a  state  in  which  a  decision  in 
the  suit  could  be  had,  may  be  taken  and 
prosecuted  to  the  Supreme  Court  of  the 
United  States  .  .  .  ."  And  this  is 
immediately  followed  by  a  provision  guy- 
ing power  to  this  court  to  review  by  cer- 
tiorari "in  all  other  cases,  civil  or  crimi- 
nal, in  the  supreme  court  of  the  territory 
of  Hawaii  or  the  supreme  court  of  Porto 
Rico."  The  next  and  separate  sentence 
which  follows  these  provisions  and 
which  concludes  the  amendment  is  this: 
'^rits  of  error  and  appeals  from  the 
final  judgments  and  decrees  of  the  su- 
preme courts  of  the  territory  of  Hawaii 
and  of  Porto  Rico,  wherein  the  amount 
involved,  exclusive  of  costs,  .  .  .  ex- 
ceeds the  value  of  $5,000,  may  be  taken 
and  prosecuted  in  the  circuit  courts  of 
appeals." 

The  argument  supporting  jurisdiction 
is  that  as,  by  the  [8]  general  provisions 
of  the  Judiciary  Act  of  1891  [26  Stat, 
at  L.  828,  chap.  517],  now  embraced  in 
§  241  of  the  Judicial  Code  [36  Stat,  at 
L.  1157,  chap.  231,  Comp.  Stat.  1913, 
§  1218],  power  exists  in  this  court  to 
review  by  error  or  appeal  the  final  de- 
cisions of  the  circuit  courts  of  appeals 
in  all  cases  where  the  jurisdiction  of  the 
trial  court  did  not  depend  upon  diversity 
of  citizenship,  or  where  the  case  was  not 
otherwise  by  provisions  of  law  expressly 
made  final  in  the  circuit  courts  of  ap- 
peals, therefore  power  to  review  exists, 
since  this  case  is  not  in  one  of  the  ex- 
cepted classes.  But  the  contention  over- 
looks the  fact  that  from  the  beginning 
and  continuously  up  t6  the  adoption  of 
the  amendment  of  1915,  appeals  and 
writs  of  error  to  the  supreme  courts  of 
Hawaii  and  of  Porto  Rico  were  not  left 
to-  be  controlled  by  the  law  generally 
applicable  to  courts  of  the  United 
States,  as  expressed  in  the  judiciary  act 
of  1891,  or  as  found  in  the  provisions  of 
the  Judicial  Code,  re-adopting  that  act, 
but  were  governed  by  special  provisions 
controlling  the  subject, — a  purpose 
which  is  exemplified  by  the  terms  of  the 
amendatory  act  of  1915.  This  is  plain 
when  it  is  considered  that  the  two 
classes  of-  cases  enumerated  in  the 
amendment  of  1915  were  practically  in 
the  same  terms  expressed  in  the  prior 
acts,  which  conferred  reviewing  jurisdic- 
tion in  both  classes  exclusively  upon  this 
oourt,   and   that   the   only   substantial 
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change  made  by  the  amendatory  act  was 
to  ti^e  from  this  court  the  jurisdiction 
to  review  in  the  second  enumerated  class 
and  confer  it  upon  the  circuit  court  of 
appeals  to  which  Hawaii  belonged.  And, 
indeed,  there  is  nothing  in  the  context 
of  the  statute  which  countenances  the 
view  that  the  statute  intended  to  merely 
take  away  the  jurisdiction  of  this  court 
in  one  class  of  cases,  and,  at  the  same 
time,  to  restore  jurisdiction  as  to  the 
same  class  by  means  of  a  power  con- 
ferred or  contemplated  to  exist  to  re- 
view on  error  or  appeal  the  judgments 
and  decrees  of  the  circuit  court  of  ap- 
peals. Besides,  as  the  remedy  intended 
to  be  afforded  by  the  amendment  of  1915 
was  evidently  the  restricting  of  the  juris- 
diction [4]  of  this  court  to  the  end  that 
the  burden  on  its  docket  might  be  light- 
ened, we  cannot  construe  that  amend- 
ment as  frustrating  the  purpose  which 
it  was  adopted  to  accomplish.  American 
Secur.  &  T.  Co.  v.  District  of  Columbia, 
224  U.  S.  491,  495,  56  L.  ed.  856,  857, 
32  Sup.  Ct.  Rep.  553. 

Dismissed  for  want  of  jurisdiction. 


WILLIAM  P.  CROSS,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  4-7.) 

Clerks  —  fees  <—  naturalisation  proceed- 
ings. 

A  charge  by  a  clerk  of  a  Federal  dis- 
trict court  of  fees  for  making,  on  the  di- 
rection of  the  Bureau  of  Immigpration  and 
Naturalization,  triplicate  copies  of  original 
declarations  of  intention  for  naturalization, 
and  attaching  the  seal  of  the  court,  is  not 
authorized  by  the  general  provisioni  of  U. 
S.  Rev.  Stat.  §  828,  Comp.  Stat.  1913, 
§'1383,  since  if  the  duty  to  render  sucli 
services  was  expressly  commanded  *by  the 
Naturalization  Act  of  June  29,  1906  (34 
Stat,  at  L.  696,  chap.  3592,  Comp.  Stat 
1913,  §§  4371,  4372,  4377>,  f  12.  the  riffht 
to  charge  therefor  would  be  clearly  forbid- 
den by  the  prohibitory  provision  of  §  21, 
such  services  not  havhi^  been  included  in 
the  enumeration  of  fees  in  §  13,  and  if  such 
duty  only  arose  in  consequence  of  the  gen- 
eral provisions  of  §  32,  the  prohibition  of 
§  21  would  equally  be  annlinanlc. 
[For  other  caiies.  see  Clerks,  I.  b,  2,  in  Digest 
Sup.  Ct.  1908.] 

[No.  78.] 


Note. — ^Right  of  olerk  on  salary  basis 
to  retain  fees  in  naturalization  proceed- 
ings— see  note  to  Mulcrevy  v.  San  Fran- 
cisco, 58  L.  ed.  U.  S.  426. 

242  U.  8. 
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Submitted  October  28,  1916.    Decided  No- 
vember 13,  1916. 

APPEAL  from  the  Court  of  Claims  to 
review  the  rejection  of  the  claim  of 
the  clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Rhode 
Island,  to  be  paid  fees  for  making  tripli- 
cate copies  of  declarations  of  intention 
for  naturalization^  and  attaching  the 
seal  of  the  court.    Affirmed. 

See  same  case  below,  50  Ct.  CI.  413. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  B.  Orosthwiite  and  E. 
F.  OoUaday  submitted  the  cause  for  ap- 
pellant. 

Assistant  Attorney  Gleneral  Thompmm 
submitted  the  cause  for  appellee. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  question  for  decision  is,  did  the 
court  below  err  in  rejecting  the  claim 
of  the  plaintiff,  who  is  the  appellant,  [5] 
to  recover  an  amount  based  upon  his 
asserted  right  as  clerk  of  the  United 
States  district  and  circuit  courts  for  the 
district  of  Rhode  Island  to  be  paid  fees 
for  making,  on  the  direction  of  the  Bu- 
xeau  of  Immigration  and  Naturalization^ 
triplicate  copies  of  original  declarations 
of  intention .  for  naturalization,  and  at- 
taching the  seal  of  the  court  to  the 
samef 

The  solution  of  the  inquiry  depends 
upon  a  consideration  of  §§  12,  13,  and 
21  of  the  Naturalization  Act  of  June  29, 
1906  (34  Stat,  at  L.  596,  chap.  3592, 
Comp.  Stat.  1913,  §§  4371,  4372,  4377), 
and  the  relation  to  those  provisions  of 
i  828,  Revised  Statutes,  Comp.  Stat. 
1913,  §  1383. 

By  §  12  it  is  provided  that  it  shall  be 
the  duty  of  the  cleric  of  every  court 
exercising  jurisdiction  in  naturalization 
matters  ^  keep  and  file  a  duplicate  of 
each  declaration  of  intention  made  be- 
fore him  and  to  send  to  the  Bureau  of 
Immigration  and  Naturalization  at 
Washington,  within  thirty  days  after  the 
issuance  of  a  certificate  of  citizenship, 
a  duplicate  of  such  certificate,  and  to 
make  and  keep  on  file  in  his  office  a  stub 
for  each  certificate  so  issued  by  him. 
...  It  shall  also  be  the  duty  of  the 
derk  of  each  of  said  courts  to  report  to 
the  said  Bureau,  within  thirty  days  after 
the  final  hearing  and  decision  of  the 
court,  the  name  of  each  and  every  alien 
who  shall  be  denied  naturalization,  and 
to  furnish  to  said  Bureau  duplicates  of 
all  petitions  within  thirty  days  after  the 
filing  of  the  same^  and  certified  copies  of 
•IL.  ed. 


such  other  proceedings  and  orders  insti- 
tuted in  or  issued  out  of  said  court  af- 
fecting or  relating  to  the  naturalization 
of  aliens  as  may  be  required  from  time 
to  time  by  the  said  Bureau.'' 

By  §  13  provision  is  made  for  the  fol- 
lowing fees :  "For  receiving  and  filing  a 
declaration  of  intention  and  issuing  a 
duplicate  thereof,  one  dollar.  For  mak- 
ing, filing,  and  docketing  the  petition 
of  an  alien  for  admission  as  a  citizen 
of  the  United  States  and  for  the  final 
hearing  thereon,  two  dollars;  and  for 
entering  the  final  order  and  the  issuance 
[6]  of  the  certificate  of  citizenship  there- 
under, if  granted,  two  dollars." 

In  their  ultimate  analysis  all  the  argu- 
ments for  reversal  must  come  to  one  or 
the  other  or  both  of  the  following  propo- 
sitions :  (a)  That  the  declarations  of  in- 
tention were  not  proceedings  in  natural- 
ization covered  by  §  12,  and  therefore 
the  services  rendered  were  outside  of 
'  that  section,  and  governed,  not  by  the 
enumeration  of  fees  in  §  13,  but  by  the 
general  provisions  of  §  828,  Rev.  Stat. 
Comp.  Stat.  1913,  §  1383,  authorizing  a 
charge  by  clerks  of  10  cents  per  folio 
"for  a  copy  of  any  entry  or  record,  or 
of  any  paper  on  file,"  and  a  fee  of  20 
cents  ''for  affixing  the  seal  of  the  court 
to  any  instrument,  when  required."  Or 
(b)  if  the  declarations  of  intention  of 
which  triplicate  copies  were  furnished 
were  proceedings  in  naturalization  and 
within  the  requirements  of  §  12,  pay- 
ment for  such  copies  was  not  embraced 
by  the  fees  enumerated  in  §  13,  and 
therefore  the  charge  for  them  must  be 
considered  as  being  provided  for  in 
§  828,  Rev.  Stat  Comp.  Stat.  1913,  §  1383. 

But  we  are  of  opinion  that  both  of 
these  propositions  are  incompatible  with 
§§  12  and  13,  and,  moreover,  that  to 
sanction  them  would  disregard  the  ex- 
press prohibition  of  §  21,  wMch  is  as  fol- 
lows: 

''That  it  shall  be  unlawful  for  any 
clerk  of  any  court  or  his  authorized 
deputy  or  assistant  exercising  jurisdic- 
tion in  naturalization  proceedings,  or 
to  demand,  charge,  collect,  or  receive 
any  other  or  additional  fees  or  monejrs 
in  naturalization  proceedings  save  the 
fees  and  moneys  herein  ^ecified." 

We  are  of  opinion  the  conclusion 
stated  clearly  follows  from  the  prohibi- 
tion of  this  section  for  the  following 
reasons:  First,  if,  on  the  one  hand,  it 
be  assumed  that  the  duty  to  furnish  the 
copies  char^ged  for  was  expressly  com- 
manded by  1 12,  the  right  to  charge  for 
them  would  be  clearly  prohibited  by 
§  21,  even  if  no  provision  for  payment 
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was  embraced  in  the  fees  ennmerated  in 
§  13;  [7]  since  it  is  apparent  from  the 
text  that  the  pnrpose  of  the  statute  was 
to  permit  fees  to  be  charged  for  the 
services  expressly  provided  for  in  §  12 
only  when  such  fees  were  enumerated 
and  authorized  by  §  13, —  a  conclusion 
which  is  additionally  apparent  since  § 
12  unmistakably  imposes  duties  for 
which  no  fees  are  provided  in  §  13,  but 
which  are  covered  by  the  prohibition  of 
§  21.  Second,  if,  on  the  other  hand,  it 
be  assumed  that  there  is  no  express  pro- 
vision for  furnishing  the  copies  in  §  12, 
but  that  such  duty  only  arose  in  conse- 
quence of  the  general  provision  of  that 
section  requiring  clerks  to  furnish  '*cer- 
tified  copies  of  such  other  proceedings 
and  orders  instituted  in  or  issued  out  of 
said  court  affecting  or  relating  to  the 
naturalization  of  aliens  as  may  be  re- 
quired from  time  to  time  by  the  said 
Bureau,"  it  is  equally  clear  that  the 
prohibition  of  §  21  would  be  applicable, 
since  it  was  plainly  intended  to  prevent 
resort  to  extraneous  legislation  for  the 
purpose  of  supi>orting  the  right  to  charge 
a  fee  for  services  embraced  within  the 
general  terms  of  §  12  when  no  fee  was 
provided  for  such  services  by  §  13. 
Affirmed. 


PORTUGUESE-AMERICAN  BANK  OP 
SAN  FRANCISCX),  Appt., 

V. 

PAUL  I.  WELLES,  John  Daniel,  Trustee  of 
Metropolis  Construction  Company,  Bank- 
rupt, and  Thomas  F.  Boyle. 

(See  S.  C.  Reporter's  ed.  7-13.) 

Assignment  »  by  public  contractor  » 
validity  as  against  snbcon tractor  — 
progress  payment. 

An  assignment  of  a  progress  payment 
for  work  done  under  a  contract  for  a  public 
improvement  is  valid — the  municipality  not 
objecting — as  against  any  rights  of  a  sub- 
contractor who  thereafter  served  notice  on 
the  municipality  to  withhold  payment,  as 
permitted  by  Cal.  Code,  Civ.  Proc.  f^  1184, 
although  such  assignment  did  not  receive 
the  consent  of  the  board  of  public  works, 
and  the  contract  expressly  provided  that 
without  such  consent  the  contractor  shall 
not  "either  legally  or  equitably  assign  any 
of  the  moneys  payable  under  the  contract 
or  his  claim  thereto." 

(For  other  cases,  see  Asslffnment,  IV.;  VI.  a, 
in  Dlsrest  Sup.  Ct.  1908.] 

[No.  46.] 

Argued  October  27,  1916.    Decided  Norem- 

ber  18, 1916. 
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APPEAL  from  the  United  States  Cir^ 
cuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  decree  which  reversed 
a  decree  of  the  District  Court  for  the 
Northern  District  of  California,  approv- 
ing the  report  of  a  referee  adverse  to 
the  claim  of  a  subcontractor  upon  a 
public  work  of  a  lien  upon  a  progress 
payment  due  to  the  principal  contractor. 
Reversed. 

See  same  case  below,  128  C.  C.  A.  161,. 
211  Fed.  561 ;  on  rehearing,  131  C.  C.  A. 
389,  216  Fed.  81. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Harr  argued  the  cause, 
and  Messrs.  Qeorge  A.  flight,  Charles 
J.  H^^gerty,  James  B.  Feehan,  and  Jos- 
eph W.  Beretta  filed  a  brief  for  appel- 
lant: 

An  assignment  by  a  contractor  as  se- 
curity for  a  debt,  of  all  moneys  to  come 
due  to  him  from  a  city,  is  not  rendered 
void  by  a  provision  in  the  contract 
against  assignment;  such  provision  that 
neither  the  contract  nor  any*  of  the  mon- 
eys payable  under  it  shall  be  assigned 
without  the  consent  of  the  city  in  writ- 
ing is  but  for  the  protection  of  the  city, 
and  can  be  availed  of  only  by  the  city. 
A  junior  assignee  of  the  moneys  can- 
not avail  himself  of  the  provisions  to 
obtain  a  most  favorable  position  in  the 
order  of  payment. 

Jones,  Pledges  &  Collateral  Securities, 
3d  ed.  p.  166,  §  136a ;  Fortunato  v.  Pat- 
ten, 147  N.  Y.  277,  41  N.  E.  672;  Hack- 
ett  V.  Campbell,  110  App.  Div.  623,  42 
N.  Y.  Supp.  47;  Burnett  v.  Jersey  City, 
31  N.  J.  Eq.  341;  Snyder  v.  New  York, 
74  App.  Div.  421,  77  N.  Y.  Supp.  637; 
Episcopo  V.  New  York,  36  Misc.  623, 
72  N.  Y.  Supp.  140,  80  App.  Div.  627, 
80  N.  Y.  Supp.  1134,  176  N.  Y.  672,  68 
N.  E.  1116;  Staples  v.  Somerville,  176 
Mass.  237,  67  N.  E.  380;  School  Dist.  v. 
Whalen,  17  Mont.  1,  41  ?ac.  849;  2  DiU. 
Mun.  Corp.  6th  ed.  p.  1282. 

Provisions  prohibiting  assignment 
without  consent  are  frequently  found, 
also,  in  contracts  of  lease,  insurance, 
and  sale;  and  the  courts  have  held  that 
assignments  in  violation  of  such  pro- 
visions are  not  void,  but  that  such  pro- 
visions are  solely  for  the  benefit  of  the 
parties  whose  consent  is  required. 

Randol  v.  Tatum,  98  Cal.  390,  33  Pac 
433;  Webster  v.  Nichols,  104  111.  160; 
24  Cyc.  968;  Den  ex  dem.  Brockover  v. 
Post,  26  N.  J.  L.  289 ;  Hague  v.  Ahrens, 
3  C.  C.  A.  426,  3  U.  S.  App.  231,  63  Fed. 
68;  Re  Pennewell,  66  C.  C.  A.  671,  11^ 
Fed.  139;  13  Am.  &  Eng.  Enc.  Law, 
2d  ed  186;  Leinkaof  v.  Cahnan,  110  N. 
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Y.  50,  17  N.  E.  389;  13  Am.  ft  Eng. 
Ene.  Law,  2d  ed.  194;  Illinois  F.  Ins. 
Co.  v..  Stanton,  57  111.  354;  Hyatt  v. 
Wait,  37  Barb.  29;  Benninghoff  y.  Agri- 
cultural Ins.  Co.  93  N.  T.  495;  Wilson 
v.  Renter,  29  Iowa,  176;  Sproull  y.  Miles, 
82  Ark.  455,  102  S.  W.  204;  Grigg  v. 
Landis,  21  N.  J.  Eq.  494. 

The  circuit  court  of  appeals  correct- 
ly held  that  the  claims  of  the  bank  were 
superior  to  those  of  Welles,  under  § 
1184  of  the  Code  of  Ciyil  Procedure  of 
California.  A  notice  to  withhold  under 
such  section  is  in  the  nature  of  a  gar- 
nishment. 

Newport  Wharf  &  Lumber  Co.  y. 
Drew,  125  Cal.  589,  58  Pac.  187;  Bates 
y.  Santa  Barbara  County,  90  Cal.  546, 
27  Pac.  438;  Bianchi  v.  Hughes,  124  Cal. 
27,  56  Pac.  610;  Butler  v.  Ng  Chung, 
160  Cal.  439,  117  Pac.  512,  Ann.  Cas. 
1913A,  940;  Diamond  Match  Co.  y.  Sil- 
berstein,  165  Cal.  288,  131  Pac.  874. 

A  notice  to  withhold  could  not  affect 
moneys  which  had  become  due  to  the 
contractor,  and  which  were  then  as- 
signed by  him,  prior  to  its  service  on  the 
city. 

First  Nat.  Bank  y.  Perris  Irrig.  Dist. 
107  CaL  55,  40  Pac.  45 ;  Newport  Wharf 
&  Lumber  Co.  y.  Drew,  125  Cal.  589, 
58  Pac.  187;  Long  Beach  School  Dist.  y. 
Lutge,  129  Cal.  413,  62  Pac.  36;  27 
Cyc  231;  Spengler  y.  Stiles-Tull  Lum- 
ber Co.  94  Miss.  780,  48  So.  966,  19 
Ann.  Cas.  426. 

The  money  became  due  upon  the  engi- 
neer's estimate  and  approval  of  the  work 
by  the  board  of  public  works. 

Moore  y.  Kerr,  65  Cal.  519,  4  Pac. 
542;  American-Hawaiian  Eng^eering  & 
Constr.  Co.  y.  Butler,  165  Cal.  513,  133 
Pac.  280,  Ann.  Cas:  1916C,  44;  Calif  or- 
nia  Sugar  &  White  Pine  Agency  y.  Pen- 
oyar,  167  Cal.  279,  139  Pac  671. 

Mr.  Harold  Remington  argued  the 
cause,  and  Messrs.  F.  H.  Dam,  R.  T. 
Devlin,  W.  H.  Devlin,  A.  F.  Morrison, 
P.  F.  Dunne,  W.  L  Brobeck,  Milton  J. 
Green,  and  George  J.  Hatfield  filed  a 
brief  for  appellees: 

Parties  to  a  contract  may  validly  pro- 
vide that  it  shall  not  be  assigned. 

5  Enc.  L.  &  P.  912;  Burck  v.  Taylor, 
152  U.  S.  634,  38  K.  ed.  578,  14  Sup. 
Ct.  Rep.  696;  American  Bonding  &  T. 
Co.  y.  Baltimore  &  0.  S.  W.  R.  Co.  60 
C.  C.  A.  52,  124  Fed.  866;  La  Rue  v. 
Groezinger,  84  Cal.  281,  18  Am.  St.  Rep. 
179,  24  Pac.  42;  Mueller  v.  Northwest- 
em  University,  195  111.  236,  88  Am.  St. 
Rep.  194,  63  N.  E.  110;  2  Am.  ft  Eng. 
Enc.  Law,  1035;  Wabash  R.  Co.  v. 
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Smith,  134  Dl.  App.  574;  Sargent  Glass 
Co.  v.  Matthews  Land  Co.  35  Lid.  App. 
45,  72  N.  E.  474;  Omaha  v.  SUndard 
Oil  Co.  55  Neb.  337,  75  N.  W.  859;  Zet- 
terlund  v.  Texas  Land  &  Cattle  Co.  55 
Neb.  355,  75  N.  W.  860;  Devlin  v.  New 
York,  63  N.  Y.  9,  50  How.  Pr.  1,  modi- 
fying 48  How.  Pr.  457;  Everson  v.  Gere, 
40  Hun,  248,  affirmed  in  122  N.  Y.  290, 
25  N.  E.  492;  Leader  Printing  Co.  v. 
Lowry,  9  Okla.  89,  59  Pac.  242;  Bar- 
ringer  v.  Bes  Line  Constr.  Co.  23  Okla. 
131,  21  L.R.A.(N.S.)  597,  99  Pac.  775; 
Carter  v.  State,  8  S.  D.  153,  65  N.  W. 
422;  2  R.  C.  L.  1  6,  p.  599;  De  Vita  v. 
Loprete,  Ann.  Cas.  1912A,  362,  and  note, 
77  N.  J.  Eq.  533,  77  Atl.  536;  Lockerby 
v.  Amon,  Ann.  Cas.  1913A,  228  and  note, 
64  Wash.  24,  35  LR.A.(N.S.)  1064,  116 
Pac.  463;  5  C.  J.  pp.  874,  876;  Tabler 
v.  Sheffield  Land,  Iron  &  Coal  Co.  79 
Ala.  377,  58  Am.  Rep.  593;  Hall  v. 
O'Neil  Turpentine  Co.  56  Fla.  324,  47 
So.  609,  16  Ann.  Cas.  738;  Deffenbaugh 
V.  Foster,  40  Ind.  382;  Andrew  v.  Meyer- 
dirck,  87  Md.  511,  40  Atl.  173;  Wake- 
field V.  American  Surety  Co.  209  Mass. 
173,  95  N.  E.  350;  S warts  v.  Narragan- 
sett  Electric  Lighting  Co.  26  R.  L  388, 
59  Atl.  Ill;  Bonds-Foster  Lumber  Co. 
V.  Northern  P.  R.  Co.  53  Wash.  302, 101 
Pac.  877;  Fraser  v.  Canadian  P.  R.  Co. 
19  West.  L.  R.  (Can.)  369. 

Such  a  provision  is  not  a  restraint  on 
alienation. 

La  Rue  v.  Groezinger,  84  CaL  281,  18 
Am.  St.  Rep.  179,  24  Pac.  42. 

Parties  may  validly  prohibit  assign- 
ment of  moneys  due  under  a  contract. 

Stanley  v.  Sheffield  Land,  Iron  &  Coal 
Co.  83  Ala.  261,  4  So.  34;  Barringer  v. 
Bes  Line  Constr.  Co.  23  Okla.  131,  21 
L.R.A.(N.S.)  597,  99  Pac.  775;  Arkan- 
sas Valley  Smelting  Co.  v.  Belden  *Min. 
Co.  127  U.  S.  379,  32  L.  ed.  246,  8  Sup. 
Ct  Rep.  1308;  Omaha  v.  Standard  Oil 
Co.  55  Neb.  337,  75  N.  W.  859;  Zetter- 
lund  V.  Texas  Land  &  Cattle  Co.  55 
Neb.  355,  75  N.  W.  860;  Murphy  v. 
Plattsmouth,  78  Neb.  163,  110  N.  W. 
749;  State  ex  rel.  Kansas  City  Loan 
Guarantee  Co.  v.  Kent,  98  Mo.  App.  281^ 
71  S.  W.  1066;  Tabler  v.  Sheffield  Land^ 
Iron  &  Coal  Co.  79  Ala.  377,  58  Asu 
R^.  593. 

Additional  reasons  exist  for  holding 
valid  prohibition  of  assignments  of 
moneys  due  under  contracts  of  munici- 
palities. 

1  DiU.  Mun.  Corp.  5th  ed.  §§  248, 
249,  pp.  467,  469;  Omaha  v.  Standard 
Oil  Co.  55  Neb.  337,  75  N.  W.  859;  Mur- 
phy V.  Plattsmouth,  78  Neb.  163,  110 

K.  W.  749;  State  ex  rel.  Kansas  City 
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Loan  Ghiarantee  Co.  v.  Kent,  98  lio. 
App.  281,  71  8.  W.  1066. 

A  provision  rendering  moneys  due 
under  a  contract  unassignable  either 
legally  or  equitably  is  not  merely  for  the 
benefit  of  the  municipality,  but  renders 
invalid  an  attempted  assignment  with- 
out such  a  consent. 

Burck  V.  Taylor,  152  U.  S.  634,  38  L. 
«d.  578,  U  Sup.  Ct  Rep.  696. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  appellee 
Welles  to  establish  a  lien  upon  a  debt 
of  $6,830.85,  due  under  a  construction 
[10]  contract  from  the  city  of  San  Fran- 
cisco, represented  by  the  appellee  Boyle, 
to  the  bankrupt,  Metropolis  Construction 
Company.  The  district  court  approved 
the  report  of  the  referee  against  the 
claim  and  in  favor  of  the  appellant, 
but  this  decree  was  reversed  by  the  cir- 
euit  court  of  appeals.  128  C.  C.  A.  161, 
211  Fed.  561;  131  C.  C.  A.  389,  215  Fed. 
81.  The  subject-matter  is  the  fourth 
prog^ress  payment,  which,  on  December 
5,  1910,  had  been  authorized  by  the 
board  of  public  works  of  the  city.  On 
that  day  the  Construction  Company  ap- 
plied to  the  appellant  bank  for  a  loan 
of  $30,000,  secured  by  an  order  on  the 
auditor  of  the  city,  authorizing  the  bank 
to  draw  from  the  city  for  the  above  and 
other  amounts  not  in  controversy  here. 
The  bank  declined  until  the  order  should 
be  accepted  by  the  auditor,  whereupon, 
on  the  next  day,  the  order  was  present- 
•ed  to  the  auditor's  office  and  stamped 
AS  received  on  December  6.  The  order 
was  intended  and  taken  as  an  assign- 
ment, and,  after  it  had  been  stamped, 
was  accepted  by  the  bank  as  security 
and  the  money  was  advanced.  The  next 
day  $5,000  more  was  advanced  on  the 
•same  security,  notes  being  g^ven  for 
«ach  sum.  The  appellee  Welles  was  a 
subcontractor,  and  on  December  12  and 
16  served  notice  on  the  city  to  with- 
hold payment,  as  permitted  by  §  1184 
of  the  Code  of  Civil  Procedure  of  the 
state  of  California.  It  is  admitted  by 
Welles  that  if  the  assigi;iment  was  valid, 
his  rights  are  subordinate  to  it  (New- 
port Wharf  &  Lumber  Co.  v.  Drew,  125 
Cal.  585,  58  Pac.  187) ;  and  the  only 
question  argued  on  his  behalf  is  whether 
the  terms  of  the  contract  between  the 
bankrupt  and  the  city  made  the  assign- 
ment  void. 

The  oontraet  provided  that  the  con' 
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tractor  should  keep  the  work  under  his 
personal  control,  and  should  not  assign 
or  sublet  the  whole  or  any  part  tnereof 
without  the  consent  of  the  board  of  pub- 
lic works.  It  further  declared  that  no 
subcontract  should  relieve  the  contractor 
of  any  [11]  of  his  obligations,  and  that 
he  should  not,  "either  legally  or  equit- 
ably, assign  any  of  the  moneys  payable 
under  the  contract  or  his  claim  thereto 
unless  with  the  like  consent."  The  city 
has  made  no  objection  to  the  assignment 
to  the  bank,  and  the  money  now  awaits 
the  decision  of  this  court  as  between  the 
claimant  of  the  lien  and  the  prior  as- 
signee. 

There  is  a  logical  difficulty  in  putting 
another  man  into  the  relation  of  the 
covenantee  to  the  covenantor,  because 
the  facts  that  give  rise  to  the  obligation 
are  true  only  of  the  covenantee, — a  diffi- 
culty that  has  been  met  by  the  fiction  of 
identity  of  person  and  in  other  ways 
not  material  here.  Of  course,  a  cove- 
nantor is  not  to  be  held  beyond  his  un- 
dertaking, and  he  may  make  that  as  nar- 
row as  he  likes.  Arkansas  Valley  Smelt- 
ing Co.  V.  Belden  Min.  Co.  127  U.  S. 
379,  32  L.  ed.  246,  8  Sup.  Ct.  Rep. 
1308.  But  when  he  has  incurred  a  debt, 
which  is  property  in  the  hands  of  the 
creditor,  it  is  a  different  thing  to  say 
that,  as  between  the  creditor  and  a  third 
person,  the  debtor  can  restrain  his  alien- 
ation of  that,  although  he  could  not  for- 
bid the  sale  or  pledge  of  other  chattels. 
When  a  man  sells  a  horse,  what  he 
does,  from  the  point  of  view  of  the  law, 
is  to  transfer  a  right,  and  a  right  being 
regarded  by  the  law  as  a  thing,  even 
though  a  res  incorporalis,  it  is  not  il- 
logical to  apply  the  same  rule  to  a  debt 
that  would  be  applied  to  a  horse.  It  is 
not  illogical  to  say  that  the  debt  is  as 
liable  to  sale  as  it  is  to  the  acquisition 
of  a  lien.  To  be  sure,  the  lien  is  allowed 
by  a  statute  subject  to  which  the  con- 
tract was  made,  but  the  contract  was 
made  subject  also  to  the  common  law, 
and  if  the  common  law  applies  the 
principle  recognized  by  the  statute  of 
California  that  a  debt  is  to  be  regarded 
as  a  thing,  and  therefore  subjects  it  to 
the  ordinary  rules  in  determining  the 
relative  rights  of  an  assignee  and  the 
claimant  of  a  lien,  it  does  nothing  of 
which  the  debtor  ean  complain.  See 
further,  Cal.  Civ.  Code,  §§  954,  711.  The 
debtor  does  not  complain,  but  stands 
[12]  indifferent,  willing  that  the  com- 
mon la^  should  take  its  course. 
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Tli«  cireuit  court  of  appeals  relied 
Uigely  upon  Burck  y.  Taylor,  152  U.  8. 
634.  38  L.  ed  678»  14  Sup.  Ct.  Rep.  696. 
Seme  expressions  in  which,  at  least, 
seem  to  warrant  the  conclusion  reached. 
But  that  case,  as  understood  by  the 
majority  of  the  court,  was  quite  differ- 
ent from  this.  A  contract  for  the  build- 
ing of  the  Capitol  of  Texas  was  made 
not  assignable  without  the  consent  of 
the  goyemor  and  certain  others.  The 
contractor  assigned  an  undivided  three- 
fourths  interest  to  Taylor,  Babcock,  & 
Company,  with  the  required  assent,  and 
then  three  sixteenths  without  assent  to 
three  others  severally,  one  of  whom  con- 
veyed one  thirty-second  to  the  plaintiff. 
The  contractor  made  another  conveyance 
of  all  his  rights  under  the  contract  to 
Taylor,  Balx^ck,  A  Company,  and  Tay- 
lor, Babcock,  ft  Company  made  what 
purported  to  be  a  transfer  of  the  entire 
contract  to  Abner  Taylor,  the  defendant 
Both  of  these  transfers  were  assented 
to.  In  the  latter,  Taylor  purported  to 
bind  himself  to  the  state  to  perform  the 
original  contract,  and,  in  the  assent  to 
the  same,  the  governor  and  other  author- 
ities stated  that  they  recognized  Tay- 
lor as  the  contractor,  bound  as  the  origi- 
nal contractor  was  bound.  The  court 
held  that  there  was  a  novation  (p.  650), 
and  that  Taylor  acted  without  notice 
of  the  plaintiff's  claim  (p.  653).  Upon 
those  facts  it  would  be  hard  to  make 
out  any  right  of  the  plaintiff  to  proceeds 
of  the  new  contract  that  Taylor  had  per- 
formed. 

The  assignability  of  a  debt  incurred 
under  a  contract  like  the  present  some- 
times is  sustained  on  the  ground  that 
the  provision  against  assignment  is  in- 
serted only  for  the  benefit  of  the  dty. 
Whether  that  form  of  expression  is  ac- 
curate or  merely  is  an  indirect  recog- 
nition of  the  principle  that  we  have 
stated  hardly  is  material  here.  It  ii 
enough  to  say  that  we  are  of  opinion 
that,  upon  the  facta  stated,  the  assign- 
ment was  not  absolutely  void,  that  there- 
fore the  bank  got  a  title  prior  to  that 
ef  Welles,  and  consequently  [18]  that 
the  decree  must  be  reversed.  See  Hobbs 
V.  McLean,  117  U.  S.  567,  29  L.  ed.  940, 
6  Sup.  Gt  Bep.  870;  Burnett  t.  Jersey 
City,  31  K.  J.  £q.  341;  Fortunate  ▼• 
Patten,  147  N.  Y.  277,  41  N.  K  572. 

Decree  reversed. 

Ut.  Justice  McKenna  dissents  for  tlie 
leasoss  stated  by  the  eixeait  eonrt  of 
appeals. 
•1  Ii.  ed. 


LOUISVILLE  ft  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

NATHAN  PARKER,  as  Administrator  of 
the  Estate  of  Edward  Parker. 

<See  &  C.  Reporter's  ed.  18-16.) 

Master  and  servant  —  emplorers'  Ua* 
blUty  —  when  servant  Is  ens^aged  In 
Interstate  commerce. 

1.  A  railway  fireman  on  a  switching 
engine,  who  was  killed  by  striking  a  ca- 
boose on  the  main  track  while  his  engine 
was  transferring  an  empty  ear  from  one 
switch  track  to  another,  was  employed  in 
interstate  commerce,  although  the  ear  was 
not  itself  moving  in  such  commerce,  if  this 
movement  was  simply  for  the  purpose  of 
reaching  and  moving  an  interstate  car. 
[For  other  cases,  see  Master  and  Servant,  II.. 

in  Digest  Sop.  CL  1008.] 

Appeal  »  question  not  raised  below. 

2.  A  judgment  against  a  railway  com- 
pany, in  favor  of  the  administrator  of  a 
deceased  employee,  will  not  be  reversed  be- 
cause of  the  erroneous  assumption  below 
that  a  railway  fireman,  who  was  killed  l^ 
striking  a  calx>ose  on  the  main  track  while 
his  engine  was  transferring  from  one  switdi 
track  to  another,  for  the  ulterior  purpose 
of  interstate  commerce,  an  empty  car,  not 
itself  moving  in  interstate  commerce,  was 
not  enffaffed  in  such  commerce,  although  it 
is  admitSBd  that  there  could  be  no  recov- 
ery if  the  deceased  was  so  engaged, 
where  the  railway  company  did  not  ask  to 

§0  to  the  jury  on  the  question  whether  the 
eceased  was  engaged  in  interstate  com- 
merce, but  simply  aiked  the  court  to  direct 
a  verdict  on  the  ground,  among  others,  that 
it  appeared  as  matter  of  law  that  he  was 
so  engaged,  since,  if  that  question  had  been 
left  to  the  jurv,  and  they  had  disbelieved 
the  testimony  that  the  empty  car  was  moved 
for  the  ulterior  purpose  of  interstate  com- 
merce, there  would  have  been  no  error  of 
law  in  allowing  the  verdict  for  the  plaintiff 
to  stand. 

^'£r  r5issr&nrct^8ss.r*  "^-  '^• 

[No.  330.] 

Submitted  November  1,  1916.    Decided  No- 
vember 13, 1916. 

IN  ERROR  to  the  Court  ef  Appeab  ef 
the  State  of  Kentucky  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Knox  Cbnntyi  in 
that  statCi  in  favor  of  plaintiff  in  an 
action  against  a  railway  company  to  re- 


Kote. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Fedcoral  Em- 
ployers' Liability  Act — see  notes  to  Lam- 
phere  t.  Oregon  R.  ft  Nav.  Co.  47  L.BJL 
(N.S.)  88,  and  Seaboard  Air  Line  R.  Ok 
▼•  Hbrton,  LJtJLlQlSCL  4lf. 
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cover  damages  for  the  negligent  killing 
of  an  employee.    Affirmed. 

See  same  case  below,  165  Ky.  658, 
177  S.  W.  465. 

The  facts  iare  stated  in  the  opinion. 

Mr.  Benjamin  D.  Warfield  submitted 
the  cause  for  plaintiff  in  error: 

Decedent  was  engaged  in  interstate 
commerce  at  the  time  he  was  injured. 

North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  260,  58  L.  ed.  591,  596,  34 
Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C.  A.  109;  Nw  York  C. 
&  H.  R.  R.  Co.  V.  Carr,  238  U.  S.  260, 

59  L.  ed.  1298,  35  Sup.  Ct.  Rep.  780, 
9  N.  C.  C.  A.  1;  Lamphere  v.  Oregon  R. 
ft  Nav.  Co.  47  L.R.A.(N.S.)  1,  116  C. 
C.  A.  156,  196  Fed.  336;  Pedersen  y. 
Delaware,  L.  &  W.  R.  Co.  229  U.  S.  146, 
57  L.  ed.  1125,  33  Sup.  Ct.  Rep.  648, 
Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A.  779 ; 
Pennsylvania  Co.  v.  Donat,  239  U.  S.  50, 

60  L.  ed.  139,  36  Sup.  Ct.  Rep.  4;  Pecos 
ft  N.  T.  R.  Co.  V.  Rosenbloom,  240  U. 
S.  439,  60  L.  ed.  730,  36  Sup.  Ct.  Rep. 
390;  Great  Northern  R.  Co.  v.  Otos, 
239  U.  8.  349,  60  L.  ed.  322,  36  Sup. 
Ct.  Rep.  124;  St.  Louis,  S.  F.  ft  T.  R. 
Co.  V.  Scale,  229  U.  S.  156,  57  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  Ann.  Cas. 
1914C,  156. 

If  the  Federal  Act  applies,  the  meas- 
ure-of-damage  instruction  given  the 
jury  by  the  trial  court,  which  authorized 
the  jury,  regardless  of  whether  or  not 
decedent  left  next  of  kin  who  were  pe- 
cuniarily dependent  upon  him,  to  find 
''such  a  sum  in  damages  as  you  may  be- 
lieve from  the  evidence  will  fairly  and 
reasonably  compensate  the  estate  of  Ed- 
ward Parker  for  the  destruction  of  his 
power  and  ability  to  earn  money,"  not 
to  exceed  the  amount  claimed  in  plain- 
tiff's petition,  was  vitally  erroneous  and 
was  very  prejudicial  to  defendant's  sub- 
stantial rights  (Louisville  ft  N.  R.  Co. 
V.  Stewart,  241  U.  S.  261,  60  L.  ed.  989, 
36  Sup.  Ct.  Rep.  586);  and  it  was  also 
erroneous  in  not  limiting  the  jury  to  find- 
ing only  present  worth,  as  required  by 
Chesapeake  ft  0.  R.  Co.  v.  Kelly,  241 
U.  S.  485,  60  L.  ed.  1117,  L.R.A.  — ,  — , 
36  Sup.  Ct.  Rep.  633;  Chesapeake  ft  0. 
R.  Co.  V.  Gainev,  241  U.  S.  494,  60  L.  ed. 
1124,  36  Sup.  Ct.  Rep.  633. 

Mr.  Edward  0.  O'Bear  submitted  the 
cause  for  defendant  in  error.  Messrs. 
J.  M.  Robsion  and  B.  G.  Williams  were 
on  the  brief: 

Decedent  at  the  time  of  the  injury 
was  engaged  in  intrastate  commerce. 

Dlinois  C.  R.  Co.  y.  Behrens,  233  U. 
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S.  473,  58  L.  ed.  1051,  34  Sup.  Ct.  Rep. 
646,  Ann.  Cas.  1914C,  163. 

The  fact  which  controls  this  case,  in 
its  Federal  aspect,  is  as  found  by  the 
state  court. 

Dower  v.  Richards,  151  U.  S.  658,  38 
L.  ed.  305,  14  Sup.  Ct.  Rep.  452,  17 
Mor.  Min.  Rep.  704. 

Plaintiff  in  error  having  failed  to  ask 
for  instructions  different  from  those 
given,  and  having  failed  to  urge  before 
the  state  court  that  failure  to  properly 
instruct  the  jury  under  the  Federal  stat- 
ute required  for  reversal,  it  is  too  late 
to  present  the  question  for  the  first  time 
in  this  court. 

California  Powder  Works  v.  Davis, 
151  U.  S.  389,  38  L.  ed.  206,  14  Sup. 
Ct.  Rep.  350;  Clark  v.  Pennsylvania, 
128  U.  S.  395,  32  L.  ed.  487,  9  Sup.  Ct. 
Rep.  113;  Schuyler  Nat.  Bank  v.  Bol- 
long,  150  U.  S.  85,  37  L.  ed.  1008,  14 
Sup.  Ct.  Rep.  24. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

The  plaintiff's  intestate  was  a  fireman 
upon  a  switching  engine  which  was  mov- 
ing upon  a  switch  track.  A  caboose 
stood  upon  the  main  track  so  near  to 
where  the  engine  moved  that  the  de- 
ceased struck  it  and  was  killed.  His 
administrator  brought  this  action  against 
the  railroad,  the  plaintiff  in  error,  for 
causing  the  intestate's  death,  and  got  a 
verdict,  which,  it  is  admitted,  cannot 
be  sustained  if  the  deceased  was  engaged 
in  interstate  commerce.  The  dealings  of 
the  state  courts  with  that  question  are 
the  g^und  for  the  present  writ  of  errr  r. 
The  judgment  for  the  plaintiff  was  af* 
firmed  by  the  court  of  appeals.  165  Ky. 
658, 177  S.  W.  465. 

The  business  upon  which  the  deceased 
was  engag^ed  at  the  moment  was  trans- 
ferring an  empty  car  from  one  switch 
track  to  another.  This  car  was  not  mov- 
ing in  interstate  commerce,  and  that  fact 
was  treated  as  conclusive  by  the  court  of 
appeals.  Li  this  the  court  was  in  error, 
for  if,  as  there  was  strong  evidence  to 
show,  and  as  the  court  seemed  to  as- 
sume,  this  movement  was  simply  for 
the  purpose  of  reaching  and  moving  an 
interstate  car,  the  purpose  would  con- 
trol and  the  business  would  be  inter- 
state. The  difference  is  marked  between 
a  mere  expectation  that  the  act  done 
would  be  followed  by  other  work  of  & 
different  character,  as  in  Illinois  C.  R. 
Co.  V.  Behrehs,  233  U.  S.  473,  478,  58  L. 
ed.  1051,  34  Sup.  Ct.  Rep.  646,  Ann.  Cas. 
1914C,  163,  10  N.  C.  C.  A.  153,  and  do- 
ing  the  act  for  [15]  the  purpose  of  fur- 
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thering  the  later  work.  See  New  York 
C.  ft  H.  B.  R.  Co.  V.  Carr,  238  U.  S.  260, 
263,  59  L.  ed.  1298,  1299,  35  Sup.  Ct. 
Rep.  780,  9  N.  C.  C.  A.  1 ;  Pennsylvania 
Co.  V.  Donat,  239  U.  S.  50,  60  L.  ed.  139, 
36  Sup.  Ct.  Rep.  4;  Kalem  Co.  v.  Harper 
Bros.  222  U.  S.  55,  62,  63,  56  L.  ed.  92, 
95,  96,  32  Sap.  Ct.  Rep.  20,  Ann.  Cas. 
1913A,  1285. 

Bat  it  is  necessary  to  see  how  the  case 
was  dealt  with  in  the  trial  court.  The 
railroad  company  did  not  ask  to  go  to 
the  jury  on  the  question  whether  the  de- 
ceased was  engaged  in  interstate  com- 
merce. It  simply  asked  the  court  to 
direct  a  verdict,  on  the  ground,  among 
others,  that  it  appeared  as  matter  of 
law  that  he  was  so  engaged.  But  if  the 
question  had  been  left  to  the  jury,  and 
tiiey  had  disbelieved  the  testimony  that 
the  empty  car  was  moved  for  the  ulte- 
rior purpose  of  interstate  commerce,* 
there  would  have  been  no  error  of  law  in 
allowing  a  verdict  for  the  plaintiff  to 
stand.  It  is  true  that  the  judge  seems 
to  have  assumed  that  the  business  in 
hand  was  intrastate,  but  the  only  ob- 
jection indicated  was  to  his  not  ruling 
the  contrary;  and,  as  the  railroad  did 
not  ask  to  go  to  the  jury,  and  the  only 
ruling  requested  was  properly  denied, 
the  judgment  must  stand. 

Judgment  affirmed. 


SEABOARD  AIR  LINE  RAILWAY,  Appt., 

V. 

CITY  OF  RALEIGH  and  James  I.  Johnson, 
O.  G.  King,  and  R.  B.  Sea  well.  Commis- 
sioners of  the  City  of  Raleigh. 

(See  S.  C.  Reporter's  ed.  15-20.) 

Constltntional  law  —  Impairing  contract 
obligations  <—  license  —  railway  occa- 
pation  of  city  sidewalk. 

No  contract  rights  to  occupy  a  city 
sidewalk  with'a  spur  track  which  would  un- 
constitutionally be  impaired  by  a  city  ordi- 
nance directing  its  removal  can  be  implied 
from  a  resolution  of  the  board  of  aldermen, 

Note. — Generally,  as  to  what  laws  are 
void  as  impairing  obligation  of  con- 
tracts— see  notes  to  Franklin  County 
Grammar  School  v.  Bailey,  10  L.R.A. 
405;  BuUard  v.  Northern  P.  R.  Co.  11 
L.R.A.  246;  Henderson  y.  State  Soldiers 
&  S.  Monument  Comrs.  13  L.R.A.  169; 
and  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162. 

Privilege  of  using  streets  as  a  con- 
tract within  the  constitutional  provision 
against  impairing  the  obligation  of  con- 
tracts— see  note  to  Clarksburg  Electric 

Light  Co.  ▼.  Clarksburg,  60  LiLA.  142. 
•1  li.  ed. 


adopted  long  after  the  creation  of  the  rail* 
way  company  and  the  construction  of  its 
roaid,  granting  such  railway  company  per- 
mission— ^without  any  contract  as  to  time — 
to  occupy  the  sidewalk  for  the  purpose  of 
running  a  track,  nor  from  the  railway  com- 
pany's possession  under  such  permission,  no 
matter  now  long  continued. 
(For  other  cases,  see  Constitutional  Law, 
1224-1229,  In  Digest  Sap.  Ct  1908.] 

[No.  69.] 

Argued  November  1,  1916.    Decided  Novem- 
ber 20,  1916. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
Pistrict  of  North  Carolina  to  review  a 
decree  which  dismissed  the  bill  in  a  suit 
to  restrain  the  enforcement  of  a  munici- 
pal ordinance  directing  the  removal  of 
a  railway. spur  track  from  a  city  side- 
walk.   Afliiined. 

See  same  case  below,  219  Fed.  573. 

The  facts  are  stated  in  the  opinion. 

Mr.  Murray  AUen  argued  the  cause 
and  filed  a  brief  for  appellant : 

The  ordinance  of  1881  is  not  a  revoc- 
able license,  but  is  a  g^rant  of  the  right 
to  occupy  the  sidewalk. 

Southern  P.  Co.  v.  Portland,  177  Fed. 
959;  Owensboro  y.  Cumberland  Teleph. 
&  Teleg.  Co.  230  U.  S.  68,  57  L.  ed.  1389, 
33  Sup.  Ct  Rep.  988;  Grand  Trunk  West- 
em  R.  Co.  V.  South  Bend,  227  U.  S.  544, 
57  L.  ed.  633,  44  L.R.A.(N.S.)  406,  33 
Sup.  Ct.  Rep.  303;  New  York  Electric 
Lines  Co.  v.  Empire  City  Subway  Co. 
235  U.  S.  179,  59  L.  ed.  184,  L.R.A.  — , 
— ,  36  Sup.  Ct.  Rep.  72,  Ann.  Cas.  1916A, 
906. 

The  occupation  of  the  street  under 
legislative  authority  is  a  contract  right 
in  perpetuity. 

Owensboro  v.  Cumberland  Teleph.  A 
Teleg.  Co.  230  U.  S.  68,  57  L.  ed.  1389, 
33  Sup.  Ct.  Rep.  988;  Boise  Artesian 
Hot  &  Cold  Water  Co.  v.  Boise  City,  230 
U.  S.  84,  57  L.  ed.  1400,  23  Sup.  Ct.  Rep. 
997;  Old  Colony  Trust  Co.  v.  Omaha, 
230  U.  S.  100,  57  L.  ed.  1410,  33  Sup. 
Ct.  Rep.  967;  Elliott,  Roads  A  Streets, 
§  1053;  4  Cook,  Corp.  913;  New  York 
Electric  Lines  Co.  v.  Empire  City  Sub- 
way Co.  236  U.  S.  179,  69 'L.  ed.  184, 
L.R.A.  — ,  — ,  36  Sup.  Ct.  Rep.  72,  Ann. 
Cas.  1915A,  906. 

This  right  is  protected  by  the  con- 
tract clause  of  the  Federal  Constitution. 

Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  544,  67  L.  ed.  633,  44 
L.R.A.(N.S.)  405,  33  Sup.  Ct.  Rep.  303; 
Dill.  Mun.  Corp.  8  1242;  Des  Moines  City 
R.  Co.  y.  Des  Moines,  151  Fed.  854; 


16-18 


SUPREME  COURT  OF  THE  UNITED  8TA7E& 


Oct.  Tekm, 


Southern  P.  Co.  t.  Portland,  177  Fed. 
959. 

Mr.  John,  W.  Hinidale,  Jr.,  argued  the 
eause  and  filed  a  brief  for  appellees: 

The  permit  to  the  Raleigh  &  Gaston 
Railroad  Company  to  make  use  of  the 
sidewalk  in  question  leas  temporary  in 
its  nature,  and  did  not  embody  the  idea 
of  the  granting  of  a  permanent  fran- 
chise. 

Mintum  v.  Lame,  23  How.  435, 16  L. 
ed.  574  J  Holyoke  Water-Power  Co.  v. 
Lyman,  15  Wall.  500,  21  L.  ed.  133; 
People's  Pass.  R.  Co.  v.  Memphis  City 
R.  Co.  10  Wall.  38,  19  L.  ed.  849;  Davis 
V.  New  York,  14  N.  Y.  514,  67  Am.  Dec. 
186,  27  Am.  &  Eng.  Enc.  Law,  154. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Upon  the  assumption  that  contract 
rights  protected  by  the  Constitution  of 
the  United  States  would  be  violated,  the 
bill  sought  to  restrain  the  enforcement 
of  an  ordinance  which  directed  the  re- 
moval of  a  spur  track  on  a  sidewalk  on 
a  designated  street  and  block.  On  the 
bill,  answer,  and  on  agreed  facts 
the  court  refused  an  injunction  on  the 
ground  that  there  was  no  contract  right 
in  existence,  and,  treating  this  conclu- 
sion as  going,  to  the  vitab  of  the  whole 
case  dismiss^  the  bill,  and  a  direct  ap- 
peal was  taken. 

Although  there  are  fourteen  assign- 
ments of  error,  but  one  question  arises: 
Was  there  a  contract  since,  leaving  out 
mere  forms  of  statement,  all  the  as- 
signments concern  this  single  question, 
and  we  come  to  its  solution.  Li  doing 
[17]  so,  to  avoid  that  which  is  superflu- 
ous, we  concede,  for  the  sake  of  the 
argument  only,  that  the  city  had  the 
lawful  authority  to  make  a  contract  con- 
cerning the  track  on  the  street  and  side- 
walk in  question.  With  this  argumenta- 
tive concession  the  question  then  is,  not 
what  there  was  power  to  do,  but  what 
was  done;  and  to  solve  it  requires  a 
brief  statement. 

In  1835  the  Raleigh  &  Gaston  Rail- 
road Company,  to  whose  rights  it  is 
conceded  the  complainant  and  appellant 
succeeded,  Vas  authorized  to  and  short- 
ly afterwards  built  a  railroad  from  Gas- 
ton to  Raleigh,  North  Carolina.  Enter- 
ing the  latter  city  through  its  streets 
with  its  consent,  and  building  therein 
machine  shops,  a  railroad  yard,  and 
other  facilities,  the  main  tracks  of  the 
railroad  curved  into  a  block  which  the 
company  had  bought  and  upon  which  it 
established  its  terminala,  bounded  on  the 
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front  or  west  by  Salisbury  street,  on  the 
rear  or  east  by  Halifax  street,  and  on 
the  north  and  south  by  North  and  Lane 
streets.  Many  years  subsequently,  in 
1881,  on  the  block  just  below  and  on  the 
same  side  of  Salisbury  street,  a  cotton 
compress  had  been  built,  fronting  on 
Salisbury  street  and  abutting  on  the 
sidewalk  on  that  street.  Li  that  year 
the  railroad  company  asked  permission 
of  the  city  authorities  to  extend  a  track 
to  and  along  the  sidewalk  on  the  block 
in  front  of  the  compress,  which  was 
granted,  the  official  record  of  the  con- 
sent of  the  city  having  been  manifested 
by  the  following  entry  in  the  minutes 
of  the  board  of  aldermen:  '^pon  ap- 
plication of  John  C.  Winder,  General 
Superintendent,  the  Raleigh  &  Gaston 
Railroad  Company  was  gn^*anted  permis- 
sion to  occupy  the  sidewalk  on  the  east 
side  of  Salisbury  street,  between  Jones 
and  Lane  streets,  for  the  purpose  of 
running  a  track."  In  virtue  of  this  con- 
sent a  spur  track  projecting  from  the 
main  tracks  as  they  curved  into  the  ter- 
minal block  was  built  which  ran  down 
to  and  upon  the  sidewalk  in  front  of  the 
compress.  For  [18]  many  years  this 
track  was  used  for  business  going  in 
and  out  of  the  compress,  as  well  as  for 
the  general  purposes  of  the  railroad.  In 
1906,  however,  the  compress  ceased  to  be 
operated,  and  subsequently  (about  1910 
or  1911)  the  railroad  company,  owning 
the  block  on  which  the  compress  was 
situated,  removed  the  same  and  built 
upon  the  block  a  warehouse.  It  was  not 
possible,  however,  from  the  track  on  the 
sidewalk  to  directly  reach  such  ware- 
house, as,  along  the  block  where  it  front- 
ed on  Salisbury  street,  tracks  were  laid 
between  the  warehouse  and  the  spur 
track,  which,  for  the  purposes  of  the 
railroad,  were  depressed  below  the  level 
of  the  street  and  sidewalk,  and  thus  the 
spur  track  on  the  sidewalk  was  only 
available  for  parking  cars,  or  as  a  team 
track,  and  was  alternately  in  use  for  one 
or  the  other  of  these  purposes  when  the 
city  adopted  the  assailed  ordinance  di- 
recting the  removal  of  the  ^ur  track. 

Under  this  statement  it  becomes  at 
once  apparent  that  the  court  below 
rightly  decided  that  the  contract  right 
asserted  had  no  existence,  since,  on  the 
very  face  of  the  consent  which  was 
given,  a  mere  right  to  occupy  was  con- 
veyed, without  any  contract  as  to  time, 
and  which  therefore,  takinc:  the  best  view 
for  the  railroad,  amounted  to  conferring 
upon  it  a  mere  license  to  put  and  use 
a  track  upon  the  sidewalk,  and  there- 
fore subject  to  the  power  of  the  city  to 
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revoke  whenever  it  deemed  the  munici- 
pal interest  required  it  to  do  bo. 

But  the  contention  is  that,  although  it 
be  conceded  that  the  wellnsettled  rule  is 
that  general  implications  mav  not  be  re- 
sorted to  for  the  purpose  of  converting 
a  grant  of  a  municipality  which  is,  upon 
its  face,  a  mere  license,  into  a  contract 
for  a  stated  period  or  in  perpetuity,  nev- 
ertheless that  rule  is  subject  to  a  well- 
defined  limitation  or  exception  which, 
as  presented  in  the  argument  in  various 
forms,  may  be  stated  as  follows:  That 
where  general  powers  are  conferred  and 
duties  are  imposed  upon  [19]  a  corpora- 
tion which,  from  their  nature  and  essen- 
tial character,  presuppose  the  right  to 
exert  them  or  the  duty  to  perform  them 
during  a  specified  time  or  in  perpetuity, 
and  a  particular  power  or  right  is  con- 
ferred on  the  corporation  which  has  a 
necessary  relation  thereto  or  an  essen- 
tial connection  therewith,  although  such 
particular  power  or  right  may  not  have 
expressly  taken  the  form  of  contract  or 
grant  for  a  stated  time  or  in  perpetuity, 
nevertheless  such  result  may  be  implied 
by  considering  the  essential  relation 
which  the  particular  power  or  right 
granted  bears  to  the  general  powers  and 
duties  possessed  and  the  necessary  con- 
nection between  the  two  for  the  purpose 
of  giving  a  common  duration  to  both. 
Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  224  U.  S.  649,  663,  56  L.  ed. 
934,  940,  32  Sup.  Ct.'  Rep.  572 ;  Owens- 
boro  V.  Cumberiand  Teleph.  &  Teleg. 
Co.  230  tJ.  S.  58,  65,  66,  57  L.  ed.  1389, 
1393,  1394,  33  Sup.  Ct.  Rep.  988;  Boise 
Artesian  Hot  &  Cold  Water  Co.  v.  Boise 
City,  230  U.  S.  84,  91,  57  L.  ed.  1400, 
1406,  33  Sup.  Ct.  Rep.  997;  New  York 
Electric  Lines  Co.  v.  Empire  City  Sub- 
way Co.  235  U.  S.  179,  191-194,  59  L. 
ed.  184,  191,  192,  L.R.A.  — ,  — ,  35  Sup. 
Ct.  Rep.  72,  Ann.  Cas.  1915A,  906. 

But  while  the  general  rule  is  well 
founded  and  the  exception  or  limitation 
by  which  it  is  asserted  to  be  qualified 
is  well  settled,  it  has  no  relation  to  the 
case  in  hand,  since  the  particular  ac- 
tion of  the  city  in  question  concerned  a 
mere  permission  to  exercise  a  facility  as 
a  license,  given  long  after  the  creation 
of  the  railway  corporation,  and  not  in- 
herently or  in  any  degree  necessarily 
controlling  its  power  to  discharge  its 
corporate  attributes.  Indeed,  so  much 
is  this  the  case  on  the  face  of  the  situa- 
tion here  presented  that  it  becomes  ap- 
parent that  to  apply  the  limitation  to  a 
case  like  this  would  destroy  the  general 
rule  itself. 

The  contention  that  even  though  this 
•  1  Ii.  ed. 


be  the  case,  in  as  much  as  the  railroad 
had  for  a  long  time  operated  the  spur 
track  on  the  sidewalk  and  used  it  for  its 
general  railroad  purposes  with  the  as- 
sumed-knowledge and  assent  of  the  city, 
thereby  the  existence  qf  a  contractual 
and  permanent  right  must  be  inferred, 
is  manifestly  without  [20]  merit.  In- 
deed, it  amounts  to  saying  that  posses- 
sion under  a  mere  license  was  capable 
of  causing  that  which  was  revocable  and 
precarious  to  become  contractual  and 
permanent. 
Afi&rmed. 


DAN  O'NEIL,  Plff.  in  Err., 

V. 

NORTHERN  COLORADO  IRRIGATION 
COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  20-27.) 

Constitutional  law  —  due  process  of  law 
—  prescription  —  opportunity  for 
hearing. 

1.  The  failure,  if  any,  to  accord  an  ap- 
propriator  of  water  rights  for  irrigation 
purposes  an  opportunity  to  be  heard  in  a 
suit  4n  another  water  district  over  priority 
of  appropriation  does  not  make  it  a  denial 
of  due  process  of  law  for  the  state  to  pro- 
vide, as  is  done  by  Colo.  Act  of  February  23, 
1881,  S  35,  that  if  he  takes  no  steps  to  as- 
sert his  rights  within  four  years  after  the 
judicial  assertion  of  an  adverse  title,  the 
decree  being  a  public  fact,  he  shall   lose 

those  rights. 

[For    other    cases,    see    Constitutional    Law. 
686-688,  696-724,  In  Digest  Sap.  Ct  1908.] 

Oonstltutlonal  law  —  due  process  of  law 
-K^nsfrnction  of  prescription  statute 
,  —  surprise. 

2.  Constnifng  as  applying  to  parties  in 
different  water  districts  the  provisions  of 
Colo.  Act  of  February  23,  1881,  §  35,  that 
after  four  years  from  the  rendition  of  a 
final  decree  in  any  water  district  in  a  suit 
over  priority  of  appropriation  of  water 
rights  for  irrigation  purposes  all  parties 
whose  interests  are  thereby  affected  shall  be 

Note. — ^As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kunts 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Gihnan  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Tewdall,  24  L.  ed.  U.  S. 
436,  and  Wilson  r.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  notice  and  hearing  required,  gen- 
erally, to  constitute  due  process  of  law 
— see  notes  to  Kunt£  v.  Sumption,  2 
L.R.A.  657;  Chauvin  v.  Valiton,  3  L.R.A. 
194^  and  IJIman  v.  Baltimore,  11  L.RJL 
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deemed  and  held  to  have  acauiesoed  in  the 
same,  and  that  thereafter  all  persons  shall 
be  forever  barred  from  setting  up  any  claim 
to  priority  of  rights  to  water  for  irrigation 
in  such  water  district  adverse  or  contrary 
to  the  effect  of  such  decree,  does  not  take 
without  due  process  of  law,  contrary  to 
U.  S.  Const.  14th  Amend.,  the  property  of 
an  appropriator  in  another  district  than 
the  one  in  whidi  a  decree  establishing  a 
priority  of  appropriation  in  another  appro- 
priator Was  rendered,  although  such  con- 
struction was  first  announced  after  the  pe- 
riod of  limitation  had  expired,  where  there 
had  been  no  different  construction  of  the 
statute  before  the  limitation  had  run  that 
might  have  lulled  him  to  repose. 
[For  other  cases,  see  Constitutional  Law, 
686-688,  in  Digest  Sup.  Ct.  1908.} 

Constitutional  law  —  due  process  of  law 
—  departure  from  rule  of  property. 

3.  A  mere  departure  by  the  courts  of 
the  state  from  a  rule  of  property  established 
by  prior  decisions  does  not  violate  any 
rights  under  the  14th  Amendment  to  the 
Federal  Constitution. 

TFor    other    cases,    see    Constitutional    Law, 
IV.  b,  4,  in  Digest  Sup.  Ct  1908.1 

[No.  68.] 

Argued  November  6,  1916.    Decided  Novem- 
ber 20,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Colorado  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Park 
District  Court,  in  that  state,  dismissing 
the  complaint  in  a  suit  to  quiet  title  to 
alleged  water  rights,  and  to  enjoin  the 
closing  of  plaintiff's  irrigation  ditch. 
Affirmed. 

See  same  case  below,  56  Colo.  545, 139 
Pac.  536. 

The  facts  are  stated  injfche  opinion. 

Mr.  Fred  B.  Wright  argued  the  cause, 
and,*  with  Messrs.  Charles  D.  Hayt, 
Ciyde  C.  Dawson,  and  G.  K.  Hartenstein, 
filed  a  brief  for  plaintiff  in  error: 

The  right  to  use  water  in  the  state 
of  Colorado  for  irrigation  is  real  prop- 
erty. 

Nichols  V.  Mcintosh,  19  Colo.  22,  34 
Pac.  278;  Gutheil  Park  Invest.  Co.  v. 
Montdair,  32  Colo.  420,  76  Pac.  1050. 

The  natural  and  inherent  principles  of 
justice  that  are  necessary  elements  in 
due  process  of  law  are  entirely  lacking 
in  this  case. 

Brown  v.  Denver,  7  Colo.  305,  3  Pac. 
455;  Scott  v.  McNeal,  154  U.  S.  34^  38 
L.  ed.  896, 14  Sup.  Ct.  Rep.  1108;  David- 
son V.  New  Orleans,  96  U.  8.  107,  24  L. 
ed.  620;  Hagar  v.  Reclamation  Dist.  Ill 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663;  Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780)  18  Sup.  Ct.  Rep.  383. 
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The  essential  attribute  of  a  statute  of 
limitation  is  that  it  accords  and  limits  a 
reasonable  time  within  which  a  suit  may 
be  brought  upon  causes  of  action  which 
it  affects. 

Keyser  v.  Lowell,  54  C.  C.  A.  574, 117 
Fed.  400. 

In  the  case  at  bar  the  l^&lature  says 
to  the  plaintiff,  in  effect:  ''The  district 
court  in  water  district  No.  8  may,  under 
certain  conditions,  and  at  some  future 
time,  enter  a  decree  determining  valu- 
able property  rights,  but  you  shall  not 
be  notified  of  the  proceedings  in  which 
the  decree  is  entered,  and  you  shall  not 
be  permitted  to  become  a  party  to  the 
proceeding,  as  it  does  not  concern  you 
or  your  property.  But  four  years  after 
the  decree  is  entered  (according  to  the 
Colorado  court)  the  decree  is  conclusive 
against  you."  As  thus  construed,  the 
statute  is  contrary  to  common  right  and 
natural  justice  and  is  obnoxious  to  the 
14th  Amendment. 

East  Kingston  v.  Towle,  48  N.  H.  57, 
2  Am.  Rep.  174,  97  Am.  Dec.  575 ;  Cooley, 
Const.  Lim.  4th  ed.  1878,  p.  455 ;  7th  ed. 
p.  523;  Tiedeman,  State  &  Federal  Con- 
trol of  Persons  &  Property,  1900,  p.  871 ; 
Dingley  v.  Paxton,  GO  Miss.  1038;  Farrar 
v.  Clark,  85  Ind.  449;  Eldridge  v.  Kuehl, 
27  Iowa,  175;  Baker  v.  Kelly,  11  Minn. 
480,  Gil.  358;  Buty  v.  Goldfinch,  46 
L.R.A.(N.S.)  1065,  and  note,  74  Wash. 
532, 133  Pac.  1057,  Ann.  Cas.  1915A,  604; 
Lewis  V.  Soule,  52  Iowa,  13,  2  N.  W.  401 ; 
Monk  V.  Corbin,  58  Iowa,  503,  12  N.  W. 
571;  Pinkham  v.  Pinkham,  60  Neb.  600, 
83  N.  W.  837;  Nind  v.  Myers,  8  L.R.A. 
(N.S.)  157,  and  note,  15  N.  D.  400,  109 
N.  W.  335. 

Under  similar  conditions  the  Colorado 
courts  have  held  that  there  is  nothing  to 
set  the  Statute  of  Limitations  in  motion. 

Gomer  v.  Chaffee,  6  Colo.  314;  Foster 
V.  Clark,  21  Colo.  App.  192, 121  Pac.  130; 
Dimpfel  v.  Beam,  41  Colo.  25,  91  Pac. 
U07;  Clark  v.  Huff,  49  Colo.  197,  U2 
Pae.  542. 

In  the  case  at  bar  the  Douglas  county 
decree  is  absolutely  void  as  to  the  plain- 
tiff, but  is  attempted  to  be  made  effective 
against  him  by  the  Statute  of  1887  and 
its  substitute.  This  is  in  violation  of 
the  due  process  of  law. 

Black,  Judgm.  1st  ed.  §  218. 

The  plaintiff  is  entitled  to  his  day  in 
court  before  it  can  be  judicially  deter- 
mined that  the  defendant  irrigation  com- 
pany is  entitled  to  a  priority  for  1,184 
cubic  feet  of  water  of.  a  date  prior  to 
his  appropriation.  No  judgment  of  a 
court  is  due  process  of  law,  if  rendered 
without   jurisdiction   in   the   court,   or 
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without  notice  to  the  party.  Even  a 
judgment  in  proceedings  strictly  in  rem 
binds  only  those  who  could  have  made 
themselves  parties  to  the  proceedings, 
and  who  had  notice,  either  actually  or 
by  the  thing  condemned  being  first 
seized  into  the  custody  of  the  court. 
And  such  a  judgment  is  wholly  void  if  a 
fact  essential  to  the  jurisdiction  of  the 
court  did  not  exist. 

Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
896, 14  Sup.  Ct  Rep.  1108. 

The  rights  of  the  plaintiff,  secured  to 
him  by  the  Federal  Constitution,  have 
been  invaded  by  the  legislation  referred 
to  and  the  construction  given  the  same 
by  the  Colorado  court,  and  the  plaintiff 
is  entitled  to  the  relief,  denied  by  the 
state  court,  at  the  hands  of  this  court, 
regardless  of  the  form  or  purpose  of 
the  state  law,  or  the  judgment  of  the 
state  court  in  the  construction  of  that 
law. 

Coppage  v.  Kansas,  236  U.  S.  1,  59  L. 
ed.  441,  L.B.A.1915C,  960,  35  Sup.  Ct. 
Rep.  240;  St.  Louis  Southwestern  R.  Co. 
y.  Arkansas,  235  U.  S.  350,  362,  59  L.  ed. 
265,  271,  35  Sup.  Ct.  Rep.  99;  Central 
of  Georgia  B.  Co.  v.  Wright,  207  U.  S. 
127,  52  L.  ed.  134,  28  Sup.  Ct.  Rep.  47, 
12  Ann.  Cas.  463;  Scott  v.  McNeal,  154 
U.  S.  34^  40,  49,  38  L.  ed.  896,  899, 
902,  14  Sup.  Ct  Rep.  U08. 

Both  the  two  and  four-year  Statutes 
of  Limitations  applied  to  parties  within 
the  water  district  where  the  adjudication 
was  held,  and  never  until  the  case  of 
Fort  Lyon  Canal  Co.  v.  Arkansas  Valley 
Sugar  Beet  &  Irrigated  Land  Co.  39  Colo. 
332,  90  Pac.  1023,  had  the  four-year 
statute  been  extended  to  water  users  in 
another  district. 

Nichols  V.  Mcintosh,  19  Colo.  22,  34 
Pac.  278;  Crippen  v.  X.  Y.  Irrigating 
Ditch  Co.  32  Colo.  447,  76  Pac.  794; 
Broad  Bun  Invest.  Co.  v.  Deuel  &  S. 
ImproY.  Co.  47  Colo.  573, 108  Pac.  755. 

The  case  of  Nichols  v.  Mcintosh, 
supra,  was  a  direct  adjudication  that 
neither  statute  applied  to  anyone  but  a 
party  to  the  action.  The  rule  established 
by  the  case  of  Nichols  v.  Mcintosh 
8ui»ra,  and  other  early  decisions,  was  a 
rule  of  property;  and,  in  spite  of  the 
change  of  attitude  on  the  part  of  the 
supreme  court  of  Colorado,  should  be 
followed  by  this  court,  and  a  departure 
from  such  rule  by  the  Colorado  court  is 
a  violation  of  the  plaintiff's  rights  under 
tiie  14th  Am«idment  to  the  Federal  Con- 
stitution. 

Gelpcke  ▼.  Dubuque,  1  Wall.  175,  203, 
206,  17  L.  ed.  520,  525,  526. 

In  any  event,  the  four-year  Statute  of 
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Limitations  as  now  oonstrued  by  the  su- 
Ipreme  court  of  Colorado  is  a  violation 
of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States  because: 

1.  It  makes  binding  upon  plaintiff  a 
decree  to  which  he  was  not  a  party,  and 
of  which  he  had  no -notice,  and  no  oppor- 
tunity to  defend. 

2.  It  sets  the  Statute  of  Limitations 
running  upon  a  decree  which  is  absolute- 
ly void  as  to  him,  and  void  as  to  every- 
one, if  his  rights  are  necessarily  affected 
by  its  enforcement. 

New  Orleans  Waterworks  Co.  v.  New 
Orleans,  164  U.  S.  471,  480,  481,  41  L. 
ed.  518,  523,  524,  17  Sup.  Ct.  Bep.  161; 
Greeley  v.  Lowe,  155  U.  S.  58,  62,  63,  39 
L.  ed.  69, 15  Sup.  Ct.  Bep.  24;  California 
V.  Southern  P.  Co.  157  U.  S.  229,  248- 
257,  39  L.  ed.  683,  690-^93,  15  Sup.  Ct 
Bep.  591;  Archuleta  v.  Archuleta,  52 
Colo.  601, 123  Pac.  821. 

A  statute  of  limitation  cannot  be  set 
in  motion  by  a  decree  of  this  kind. 

3.  It  sets  the  statute  running  upon  a 
decree  which  does  not  affect  the  rights 
of  the  plaintiff  in  error  legally,  so  as 
to  give  him  a  cause  of  action,  and  m 
this  case  the  statute  had  run  before  his 
cause  of  action  accrued. 

4.  It  sets  the  statute  running  for  a 
decree  which  not  only  did  not  affect  his 
legal  rights,  but  of  which  he  had  no 
notice. 

5.  It  sets  the  statute  running  against 
the  plaintiff  in  error,  although  he  was 
then  in  undisturbed  possession  of  his 
property. 

Mr.  La  Fayette  Twitchell  argued  the 
cause,  and,  with  Mr.  Fred  Farrar,  At- 
torney General  of  Colorado,  and  Messrs. 
Luther  M.  Goddard  and  Paul  M.  Clark, 
filed  a  brief  for  defendants  in  error: 

This  court  will  accept  the  construction 
given  by  the  state  court  to  the  legislative 
enactments  of  such  state,  of  local  appli- 
cation. 

Green  v.  Neal,  6  Pet.  291,  8  L.  ed.  402; 
Williams  v.  Gaylord,  186  U.  S.  157,  46 
L.  ed.  1102,  22  Sup.  a.  Bep.  798;  Clai- 
borne  County  v.  Brooks,  111  U.  S.  400, 
28  L.  ed.  470,  4  Sup.  Ct.  Bep.  489; 
Forsyth  v.  Hammond,  166  U.  S.  506,  518, 
41  L.  ed.  1095,  1100,  17  Sup.  Ct.  Bep. 
665;  Smiley  v.  Kansas,  196  U.  S.  447,  49 
L.  ed.  546,  25  Sup.  Ct.  Bep.  289. 

From  a  careful  reading  of  the  Colo- 
rado decisions  we  are  unable  to  discover 
that  there  has  been  any  change  of  views 
on  the  part  of  the  Colorado  supreme 
court. 

Sterling  Lrrig.  Co.  r.  Downer,  19  Colo. 

595,  36  Pac  787;  Farmers  Independent 
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Ditch  Ck>.  ▼.  Agriealtural  Diteh  Ck>.  22 
Colo.  513,  55  Am.  St.  Rep.  149,  45  Pae. 
444;  McLean  y.  Farmers'  High  Line 
Canal  &  Reservoir  Co.  44  Colo.  184,  98 
Pac.  16;  Montrose  Canal  Co.  v.  Lontsen- 
hizer  Ditch  Co.  23  Colo.  233,  48  Pac. 
532;  Ft.  Lyon  Canal  Co.  v.  Arkansas 
Valley  Sugar  Beet  &  Lrrigated  Land  Co. 
39  Colo.  332,  90  Pac.  1023. 

Under  the  Laws  of  1887  and  1903,  all 
the  decrees,  from  the  time  of  their  entry, 
are  prima  facie  evidence  as  between  the 
different  districts.  Li  making  up  the 
chronological  table  by  the  division 
engineer  for  the  distribution  of  water  in 
the  whole  division,  the  priorities  decreed 
are  placed  according  to  the  dating  fixed 
by  the  decrees  and  any  modifications 
thereof. 

Farmers  Lidependent  Ditch  Co.  v. 
Agricultural  Ditch  Co.  22  Colo.  513,  55 
Am.  St.  Rep.  149,  45  Pac.  444. 
;  The  appropriator  does  not  own  the 
body  of  the  water,  but  has  merely  a 
right  to  divert  from  the  stream  under 
his  appropriation  not  exceeding  the 
amount  of  his  appropriation  when  need- 
ed by  him  for  beneficial  application. 

Strickler  v.  Colorado  Springs,  16  Colo. 
61,  25  Am.  St.  Rep.  245,  26  Pac.  313; 
Farmers  Independent  Ditch  Co.  v.  Agri- 
cultural Ditch  Co.  supra;  Sieber  v. 
Frink,  7  Colo.  148.  2  Pac.  901;  Kidd  v. 
Laird,  15  Cal.  161,  76  Am.  Dec.  472,  4 
Mor.  Min.  Rep.  571 ;  Wiel,  Water  Rights, 
3d  ed.  §§  17, 18. 

His  appropriation  fixes  the  maximum 
amount  he  can  draw  from  the  stream 
under  his  priority;  but,  notwithstanding 
this  maximum,  he  cannot,  under  the  law, 
draw  more  than  needed  for  beneficial 
application,  nor  can  he  permit  waste. 

Burkart  v.  Meiberg,  37  Colo.  187,  6 
L.R.A.(N.S.)  1104, 119  Am.  St.  Rep.  279, 
86  Pac.  98;  La  Jara  Creamery^  &  Live 
Stock  Asso.  V.  Hansen,  35  Colo.  105,  83 
Pac.  644. 

When  a  prior  appropriator  is  not  using 
water  under  a  prior  right,  the  water 
goes  to  the  benefit  and  use  of  the  junior 
appropriators  in  the  order  of  their  prior- 
ity. 

Ft.  Lyon  Canal  Co.  v.  Chew,  33  Colo. 
392,  81  Pac.  37;  Vogel  v.  Minnesota 
Canal  &  Reservoir  Co.  47  Colo.  534,  107 
Pac.  1108. 

In  every  appropriation,  three  parties 
are  primarily  interested,  and  those  in- 
terests are  limits  upon  each  appropria- 
tion. 

First,  the  appropriator:  He  secures  a 
right  to  divert  and  apply,  when  needed 
by  him  for  beneficial  use,  and  according 
to  the  date  of  hit  appropriatiooi  an 


amount  of  water  not  in  excess  of  his 
maximum  right. 

Second,  junior  appropriators:  As 
against  whom  the  senior  appropriator 
cannot  increase  his  appropriation  either 
in  quantity  or  point  of  time  of  diversion, 
nor  so  use  his  appropriation  as  to  change 
the  conditions  upon  the  stream,  to  the 
injury  of  such  junior  rights. 

La  Jara  Creamery  &  Livb  Stock  Asso. 
V.  Hansen,  supra;  Vogel  v.  Minnesota 
Canal  &  Reservoir  Cb.  47  Colo.  534,  107 
Pac.  U08;  Ft.  CoUins  MilL  &  Elevator 
Co.  V.  Larimer  &  W.  Irrig.  Co.  58  Colo. 
183,  143  Pac.  1091. 

Third,  the  public:  Because  it  is  the 
owner  of  the  property  in  which  the  use 
is  granted  to  the  appropriator.  It  is  the 
reversioner  when  the  use  terminates,  or 
is  not  needed,  or  is  abandoned.  It  is 
vitally  interested  in  having  the  water 
put  to  beneficial  application.  It  guards 
the  same  so  that  no  waste  thereof  will 
be  made.  Its  necessities  require  that 
the  water  do  as  large  service  as  possible. 

In  providing  these  adjudication  pro- 
ceedii^  and  method  for  the  orderly  dis- 
tribution of  stream  waters,  the  state 
exercised  its  police  powers. 

Farmers'  High  Line  Canal  &  Reser- 
voir Co.  V.  Southworth,  13  Colo.  HI,  4 
L.R.A.  767, 21  Pac.  1028;  White  v.  Farm- 
ers' Highline  Canal  &  Reservoir  Co.  22 
Colo.  191,  31  L.R.A.  828,  43  Pac.  1028; 
Lamson  v.  Vailes,  27  Colo.  201,  61  Pac 
231;  Ft.  Lyon  Canal  Co.  v.  Chew,  33 
Colo.  392,  81  Pac.  37;  Roberson  v.  Peo- 
ple, 40  Colo.  119,  90  Pac.  79. 

The  proceedings  to  adjudicate  prior- 
ities of  rights  to  the  use  of  water  are 
sui  £^neris,  and  are  proceedings  in  rem. 
They  are  designed  to  prevent  unending 
litigation,  and  to  bring  about  an  orderly 
distribution  of  the  public  waters  to  per- 
sons having  a  right  of  use  therein. 

Louden  Irrigating  Canal  Cb.  v.  Handv 
Ditch  Co.  22  Colo.  102,  43  Pac.  535;  Rob- 
erson V.  People,  40  Colo.  119,  90  Pac. 
79;  Combs  v.  Farmers'  Highline  Canal 
&  Reservoir  Co.  38  Colo.  420,  88  Pac. 
396. 

The  users  from  the  same  stream,  but 
taking  water  in  another  district,  have 
notice : 

(a)  Of  the  statute  dividing  their  irri- 
gation division  into  water  districts,  and 
of  the  statute  designating  the  particu- 
lar water  districts  comprising  the  water 
division  or  watershed; 

(b)  Of  the  fact  that  water  adjudica- 
tions will  be  made  under  such  statute  in 
each  of  such  districts; 

(c)  That  these  adjudications  in  the 
districts  will  beoome  absolute  and  final 
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in  the  entire  water  division  and  against 
them,  unless  attacked  by  proper  suit 
within  four  years  from  the  time  of  th^ir 
entry. 

Ft.  Lyon  Canal  Co.  y.  Arkansas  Val- 
ley Sugar  Beet  &  Irrigated  Land  Co.  39 
Colo.  332,  90  Pac.  1023;  Broad  Run 
Liyest.  Co.  y.  Deuel  &  S.  Improv.  Co.  47 
Colo.  673,  108  Pac.  766;  O'Neill  v. 
Northern  Colorado  Irrig.  Co.  66  Colo. 
646,  139  Pac.  636;  Rogers  y.  Nevada 
Canal  Co.  60  Colo.  69,  151  Pac.  923. 

Knowing  these  things,  the  water  users 
in  other  districts  of  the  same  division, 
although  not 'directly  made  parties  to 
the  adjudication  proceedings,  cannot 
dose  their  eyes  and  shut  their  ears  to 
what  is  being  done  as  to  diversion  from 
the  same  water  supply  from  which  they 
take,  nor  to  the  adjudications  had  in 
the  districts  in  their  division  or  water- 
shed. 

Williamson  y.  Beardsley,  69  C.  C.  A. 
616,  137  Fed.  467;  Steinbeck  v.  Bon 
Homme  Min.  Co.  162  Fed.  333. 

It  was  early  held  that  the  Irrigation 
Acts  .of  1879  and  1881  were  intended  to 
provide  a  system  of  procedure  for  the 
judicial  determination  of  priority  of 
rights  to  the  use  of  water  for  irrigation 
as  between  ditches  taking  water  from 
the  same  stream.  The  system  contem- 
plated determining  the  rights  for  the  en- 
tire watershed. 

Platte  Water  Co.  v.  Northern  Colo- 
rado Irrig.  Co.  12  Colo.  626,  21  Pac. 
711. 

The  decrees  entered  in  one  irrigation 
division,  until  modified  or  changed,  must 
be  considered  as  an  entirety,  and  the 
water  of  the  natural  streams  thereof 
distributed  in  accordance  therewith, 
although  the  diversion  and  use  of  the 
water  are  made  at  points  beyond  the 
territorial  limits  of  the  particular  water 
district  or  county  in  which  the  decrees 
were  entered. 

Rogers  v.  Nevada  Canal  Co.  60  Colo. 
59, 161  Pac.  923. 

Several  suits  have  been  prosecuted 
through  to  the  supreme  court  of  Colo- 
rado involving  the  rights  between  users 
in  the  various  districts,  in  which  the 
state  engineer  and  division  engineer  have 
been  made  parties,  which  cases  show  the 
intimate  relations  between  the  priorities 
as  adjudicated  in  the  various  districts, 
and  the  reasons  why  the  decrees  and 
system  of  distributing  water  thereunder 
must  apply  to  the  entire  irrigation  dis- 
trict. 

Comstock  V.  Bamsay,  66  Colo.  244, 133 

Pac  1107;  Comstock  v.  Larimer  &  W. 

Reservoir  Co.  68  Colo.  186, 146  Pac.  700, 
•  1  li.  ed. 


Ann.  Cas.  1916A,  416;  Comstock  v.  Ft. 
Morgan  Reservoir  &  Irrigating  Co.  60 
Colo.  101, 161  Pac.  929;  Rogers  v.  Neva- 
da Canal  Co.  60  Colo.  69,  161  Pac.  923. 

The  fixing  of  reasonable  limitations 
upon  the  time  for  bringing  such  actions 
is  within  the  power  of  the  state,  and 
does  not  contravene  the  14th  Amend- 
ment. 

American  Land  Co.  v.  Zeiss,  219  U.  S. 
47,  60,  66  L.  ed.  82,  94,  31  Sup.  Ct.  Rep. 
200 ;  Great  Western  Teleg.  Co.  v.  Purdy, 
162  U.  S.  329,  40  L.  ed.  986,  16  Sup.  Ct. 
Rep.  810;  Davis  v.  Mills,  194  U.  S.  461, 
460,  467,  48  L.  ed.  1067,  1071,  24  Sup. 
Ct.  Rep.  692. 

Nor  does  the  fact  that  the  Statute  of 
Limitations  fails  to  exempt  infants,  mar- 
ried women,  or  other  persons  under  dis- 
ability, subject  it  to  such  claim.  The 
state  may  or  may  not  make  such  excep- 
tions. 

Vance  v.  Vance,  108  U.  S.  614,  621, 
27  L.  ed.  808,  811,'  2  Sup.  Ct.  Rep.  864. 

No  owner  or  claimant  of  a  private 
right,  as  against  public  welfare, .can 
ignore  the  provisions  of  the  law  made  to 
settle  such  right,  giving  him  a  reasonable 
opportunity  to  settle  and  protect  his 
own.  Such  owner  cannot  insist  that 
this  claim,  like  the  brook,  shall  run  on 
forever.  Because  the  public  welfare  re- 
quires him  to  assert  his  claim  within 
some  specific  time  or  even  in  a  specific 
manner,  or  else  lose  it,  is  no  basis  for  a 
contention  on  his  part  that  he  has  been 
deprived  of  hie  property  without  due 
process  of  law.  The  state  has  the  un- 
questioned right  to  cut  ofi^  litigation;  to 
enact  statutes  of  repose;  to  fix  a  time 
beyond  which  claims  cannot  be  asserted 
in  the  courts. 

Barker  v.  Harvey,  181  U.  S.  481,  46  L. 
ed.  963,  21  Sup.  Ct.  Rep.  690. 

If  a  claimant  has  a  remedy  provided 
by  law,  under  which  he  can  assert  his 
claim  within  a  reasoiiable  time,  then  he 
has  his  "day  in  court."  If  he  fails'  to 
assert  it  within  such  time,  then  he,  not 
the  law,  is  at  fault.  He  has  sinned  away 
his  day  of  grace. 

Terry  v.  Anderson,  96  U.  S.  628,  24  L. 
ed.  366. 

The  statute  barring  suits  attacking 
the  adjudication  decrees  was  passed  in 
1881.  In  Ft.  Lyon  Canal  Co.  v.  Arkansas 
Valley  Sugar  Beet  &  Irrigated  Land  Co. 
39  Colo.  332,  90  Pac.  1023,  decided  by 
our  supreme  court  at  the  January  term, 
1907,  the  four  years'  limitation  fixed  by 
this  statute  was  construed  as  applying 
to  all  claimants  for  water  from  the  same 
stream  and  its  tiabutaries,  even  though 
the  diversion  was  made  in  another  dis- 
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trict.  It  was  held,  upon  rehearing^  that 
saeh  statute  and  the  constmction  given 
it  did  not  contravene  the  Constitution 
of  the  United  States  or  of  the  state  of 
Colorado.  The  opinion  is  based  largely 
upon  the  opinion  of  this  court  in  Barker 
V.  Harvey,  181  U.  S.  481,  45  L.  ed.  963, 
21  Sup.  Ct.  Rep.  690.  Since  then, 
covering  a  period  of  more  than  nine 
years,  the  doctrine  of  the  Ft.  Lyon  Canal 
Co.  Case,  supra,  has  been  the  accepted 
doctrine  of  the  state,  and  has  been  fol- 
lowed in: 

Lower  Latham  Ditch  Co.  v.  Bijou  Irrig. 
Co.  41  Colo.  212,  93  Pac.  483;  Broad 
Run  Invest.  Co.  v.  Deuel  &  S.  Improv. 
Co.  47  Colo.  573,  108  Pac.  755;  Kerr  v. 
Bums,  42  Colo.  285,  93  Pac.  1120; 
Rogers  v.  Nevada  Canal  Co.  60  Colo. 
59,  151  Pac.  923,  and  in  the  case  here 
on  error. 

Stability  of  title  to  the  right  to  the 
use  of  water  is  just  as  important  to 
maintain  as  stability  of  title  to  any  other 
class  of  property. 

Ft.  Lyon  Canal  Co.  v.  Arkansas  Val- 
ley Sugar  Beet  &  Irrigated  Land  Co. 
39  Colo.  332,  90  Pac.  1023. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  complaint  brought  by  the 
plaintiff  in  error  to  quiet  his  title  to 
alleged  water  rights  on  Tarryall  creek, 
a  tributary  of  the  South  Platte  river, 
and  to  enjoin  the  defendant  Lrrigation 
Company  and  the  state  officials  from 
closing  the  plaintifTs  ditch  under  an 
assertion  of  the  Irrigation  Company's 
superior  right.  The  defendants  justified 
under  a  decree  establishing  the  Irriga- 
tion Company's  priority  and  a  statute 
making  the  decree  conclusive  after  four 
years.  The  plaintiff  replied  and  argued 
that  the  statutes,  if  construed  to  have 
the  alleged  effect,  took  his  property  with- 
out due  process  of  law,  contrary  to  the 
14th  Amendment.  The  defendants  de- 
murred and  the  state  courts  upheld  the 
defense.    56  Colo.  545, 139  Pac.  536. 

The  case  is  this:  In  1879  the  state 
established  water  districts,  the  plaintiff's 
water  rights  being  in  district  23  and 
the  defendant's  in  district  8,  directly 
below  23,  upon  the  South  Platte.  Juris- 
diction was  conferred  upon  the  district 
courts  for  the  proper  county  to  adjudi- 
cate all  questions  concerning  priority  of 
appropriation  and  other  questions  of 
right  between  ''owners  of  ditches  draw- 
ing [25]  water  for  irrigation  purposes 
from  the  same  stream  or  its  tributaries 
within  the  same  watet  district."  Laws 
of  1879,  Feb.  19,  §  19,  p.  99.  Rev.  Stat. 
^«8 


1908,  §  3276.  The  provisions  were  ea- 
laiged  by  an  Act  of  February  23,  1881, 
p.  142,  but  still  seemingly  confined  to 
controversies  between  parties  in  the  same 
district,  until  they  came  to  the  sections 
of  limitation.  By  §  34  the  act  was  not 
to  prevent  suits  within  four  years,  and 
by  §  35  after  ''four  years  from  the  time 
of  rendering  a  final  decree,  in  any  water 
district,  all  parties  whose  interests  are 
thereby  affected  shall  be  deemed  and 
held  to  have  acquiesced  in  the  same 
.  .  .  and  thereafter  all  persons  shall 
be  forever  barred  from  setting  up  any 
claim  to  priority  of  rights  to  water  for 
irrigation  in  such  water  district  adverse 
or  contrary  to  the  effect  of  such  decree." 
Laws  of  1881,  pp.  159,  160.  Rev.  Stot. 
1908,  §§  3313,  3314.  Later  statutes  were 
enacted  in  1887  and  1903,  creating  divi- 
sions, and  requiring  the  irrigation  di- 
vision engineers  to  tabulate  the  priori- 
ties and  rights  as  established  by  decree 
in  the  different  districts  of  their  divi- 
sions, and  to  administer  the  use  of  water 
accordingly.  But  these  statutes  are  not 
material.  The  parties'  rights  were  held 
to  be  fixed  under  the  Act  of  1881. 

On  December  10,  1883,  the  proper 
court  for  the  defendant  company's  dis- 
trict made  a  decree  that  the  company 
was  entitled  to  a  priority  of  right  to 
the  use  of  water  for  irrigation  purposes 
of  1184  cubic  feet  of  water  per  second 
from  the  South  Platte  and  its  tributaries, 
dated  January  18,  1879,  which  was  prior 
to  the  date  of  the  plaintiff's  rights.  It 
will  be  observed  that  the  Act  of  1881 
was  in  force  when  this  decree  was  made. 
The  plaintiff  contends  that  the  construc- 
tion of  §  35  of  the  act,  as  applying  to 
parties  in  a  different  district,  this  con- 
struction having  been  first  announced 
after  the  period  of  limitation  had  gone 
by,  had  the  effect  of  a  new  statute  de- 
claring his  rights  barred  by  time  already 
elapsed,  and  attempted  to  [26]  make 
conclusive  against  him  a  proceeding  to 
which  he  was  not  a  party  and  in  which 
he  would  not  have  been  heard. 

So  far  as  the  last  objection  goes  the 
answer  is  that  if  it  be  true  that  the 
plaintiff  was  not  entitled  to  be  heard 
on  the  defendant's  decree,  still  there  was 
nothing  to  hinder  the  state  from  pro- 
viding that,  if  he  took  no  step  to  assert 
his  rights  within  a  reasonable  time  after 
the  judicial  assertion  of  an  adverse  title, 
the  decree  being  a  public  fact,  he  should 
lose  those  rights.  See  Barker  v.  Harvey, 
181  U.  S.  481,  45  L.  ed.  963,  21  Sup.  Ct. 
Rep.  690;  Soper  v.  Lawrence  Bros.  Co. 
201  U.  S.  359,  367,  368,  50  L.  ed.  788, 

791,  26  Sup.  Ct.  Rep.  473;   American 
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Land  Co.  r.  Zeiss,  219  U.  S.  47,  60,  55 
L.  ed.  82,  94,  31  Sup.  Ct.  Rep.  200; 
Montoya  ▼.  Gonzales,  232  U.  S.  375,  378, 
58  L.  ed.  645,  650,  34  Sup.  Ct.  Rep.  413. 
The  answer  to  the  first  half  of  the  plain- 
tiffs contention  is  no  less  plain.  It  is 
that  the  construction  of  a  statute  does 
not  take  a  party's  property  without  due 
process  of  law  simply  because  it  takes 
him  by  surprise,  and  when  it  is  too  late 
for  hun  to  act  on  the  construction  and 
save  his  rights.  That  is  all  that  the 
plaintiff  has  to  complain  of.  There  was 
no  different  construction  of  the  statute 
by  the  court  before  the  limitation  had 
run,  that  might  have  lulled  him  to  re*< 
pose.  The  only  decisions  relied  upon  by 
the  plaintiff  as  tending  to  favor  him  are 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac. 
278,  and  Sterling  Irrig.  Co.  v.  Downer, 
19  Colo.  595,  36  Pac.  787,  which  were 
not  rendered  until  1893  and  1894,  and 
both  of  which  are  consistent  with  Ft. 
Lyon  Canal  Co.  v.  Arkansas  Malley 
Sugar  Beet  &  Irrig.  Land  Co.  39  Colo. 
332,  90  Pac.  1023,  establishing  the  con- 
struction followed  in  this  case.  It  should 
be  added  that,  however  strong  the  argu- 
ment for  a  different  interpretation,  the 
one  adopted  also  was  strongly  supported, 
so  that  there  can  be  no  pretense  that  a 
perverse  reading  of  the  law  was  used 
as  an  excuse  for  giving  a  retrospective 
effect  to  the  Law  of  1903.  The  decision 
was  absolutely  entitled  to  respect. 

It  is  suggested  that  the  cases  cited 
established  a  rule  of  [27]  property,  and 
that  any  departure  from  it  violated  the 
plaintiffs  rights  under  the  14th  Amend- 
ment. But  we  already  have  said  that 
the  cases  do  not  establish  the  rule  sup- 
posed, and  if  they  did,  something  more 
would  be  necessary  before  the  plaintiff 
could  come  to  this  court.  Sauer  v.  New 
York,  206  U.  S.  536,  547,  548,  51  L.  ed. 
1176,  1182,  27  Sup.  Ct.  Rep.  686;  Chi- 
cago  &  A.  R.  Co.  v.  Tranbarger,  238  U. 
8.  67,  76,  59  L.  ed.  1204,  1210,  35  Sup. 
Ct.  Rep.  678. 

Judgment  af&rmed. 


EX  PARTE  UNITED  STATES,  Petitioner. 

(See  S.  C.  h^orter's  ed.  27-53.) 

Iklandamns  —  when    may    Issue  —  to 
court  —  vacation  of  ultra  vires  order. 

1.  Mandamus  is  the  proper  remedy 
Irhere  a  Federal  district  court  has  exceeded 
its  power  by  ordering  that  the  execution  of 
•1  I/,  ed. 


a  sentence  to  imprisonment  imposed  bj  it 
upon  a  plea  of  guiltv  be  suspended  indefi- 
nitely during  go^  behavior  upon  considera- 
tions wholly  extraneous  to  the  conviction. 
(For  other  cases,  see  Mandamus,  II.  c,  2,  in 
Digest  Sup.  Ct.  1908.] 

Mandamus  —  rule  to  show  cause  —  to 
whom  directed  —  court  or  clerk. 

2.  A  rule  to  show  cause  why  mandamns 
should  not  issue  where  a  Federal  district 
court  has  exceeded  its  power  by  ordering 
that  the  execution  of  a  sentence  to  imprison- 
ment imposed  by  it  upon  a  plea  of  guilty 
be  suspended  indefinitely  durinff  good  be- 
havior upon  considerations  wholly  extrane- 
ous to  the  legality  of  the  conviction  is  prop- 
erly directed  to  the  judge,  to  compel  the 
vacation  of  the  order  of  suspension,  rather 
than  to  the  clerk  of  the  court,  to  compel 
him  to  issue  a  coDunitment. 

[For  other  cases,   see  Mandamus,  III.  a,  in 
Digest  Sup.  Ct.  1908.] 

Criminal  law  —  suspending  execution 

of  sentence  —  power  of  Federal  court. 

3.  A  Federal  district  court  exceeds  Ita 
power  by  orderin^r  that  the  execution  of  a 
sentence  to  imprisonment  imposed  by  it 
upon  a  plea  of  guiltv  be  suspended  indefi- 
nitely during  good  behavior  upon  considera- 
tions wholly  extraneous  to  the  legality  of 
the  conviction. 

[For  other  cases,   see   Criminal   Law.   Y,  a. 
in   Digest  Sap.   Ct.  1908.] 

[No.  11,  Original.] 

Argued  January  10  and  11,  1916.    Decided 
December  4,  1016. 

APPLICATION  for  a  writ  of  man- 
damus to  the  United  States  District 
Court  Judge  for  the  Northern  District 
of  Ohio,  directing  him  to  vacate  an  order 
suspending  during  good  behavior  the 
execution  of  a  sentence  to  imprisonment 
Rule  made  absolute. 
The  facts  are  stated  in  the  opinion. 

Note. — As  to  when  mandamus  is  the 
proper  remedy,  generally — see  notes  to 
United  States  ex  rel.  International  Con- 
tracting Co.  V.  Lament,  39  L.  ed.  U.  S. 
160;  McCluny  v.  SUliman,  4  L.  ed.  U. 
S.  263;  Fleming  v.  Guthrie,  3  L.R.A.  64; 
Bumsville  Turnpk.  Co.  v.  State,  3  L.B.A. 
265;  State  ex  rel.  Charleston,  C.  &  C.  B. 
Co.  V.  Whitesides,  3  L.R.A,  777,  and  Ex 
parte  Hum,  13  L.R.A.  120. 

On  power  of  court  to  suspend  sentence 
or  stay  execution  of  sentence — see  notes 
to  Re  Hart,  L.R.A.1915C,  1160;  Fuller 
V.  State,  30  L.R.A.(N.S.)  242,  and  State 
V.  Abbott,  33  L.R.A.(N.S.>  112. 

As  to  suspension  of  sentence  for  g^d 

behavior,  conditional  pardons,  and  parole 

of  prisoner — see  note  to  People  v.  Cum- 

mings,  14  l4.It.A*  285. 
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Assistant  Attorney  General  Wallace 
argued  the  cause  and  filed  a  brief  for 
petitioner : 

Juiisdiction,  i.  e.,  judicial  power,  is 
the  power  to  fully  administer  the  law. 

2  Bouvier's  Law  Diet.  p.  67,  Brown, 
Jurisdiction,  §§  3,  12,  13,  pp.  15,  54,  60. 

All  the  judicial  power  of  the  Federal 
district  courts  and  of  the  judges  thereof 
must  be  traced  to  acts  of  Congress  passed 
pursuant  to  the  Constitution. 

Brown,  Jurisdiction,  §  12,  pp.  54,  55; 
Cooper  V.  Re>'noJds,  10  Wall.  308,  316, 19 
L.  ed.  931,  932;  Martin  v.  Hunter,  1 
Wheat.  328,  4  L.  ed.  103 ;  Ex  parte  Val- 
landigham,  1  Wall.  243,  249,  250,  17  L. 
ed.  589,  592,  593. 

That  power  is  also  a  power  to  ad- 
minister  law. 

Chisholm  ▼.  Georgia,  2  DalL  419,  431, 
1  L.  ed.  440,  445;  Tennessee  v.  Union 
&  Planters'  Bank,  152  U.  S.  459,  38  L. 
ed.  513,  14  Sup.  Ct.  Rep.  654;  Garland 
&  R.  U.  S.  Courts,  p.  7. 

The  law  cannot  be  said  to  have  been 
completely  administered  until  the  court 
has  accomplished  the  execution  of  the 
sentence,  i.  e.,  the  punishment  prescribed 
by  law. 

Bouvier's  Law  Diet.;  Brown,  Jurisdic- 
tion, §§  3a,  13,  pp.  21,  60. 

Under  our  scheme  of  government  the 
pardoning  power,  which  includes  reprieve 
and  commutation,  is  an  exclusive  func- 
tion of  the  executive  branch,  not  to  be 
enjoyed  bv  the  judiciary. 

United  States  v.  Midwest  Oil  Co.  236 
U.  S.  459,  511,  59  L.  ed.  673,  696,  35  Sup. 
Ct.  Rep.  309;  United  States  v.  Klein,  13 
WaU.  128,  147,  20  L.  ed.  519,  525;  Ex 
parte  Wells,  18  How.  307,  310,  15  L. 
ed.  421,  423;  Ex  parte  Garland,  4  Wall. 
333,  18  L.  ed.  366. 

The  law  never  recognized  any  inherent 
power  in  a  court  to  suspend  the  execu- 
tion of  a  sentence  for  a  longer  period 
than  necessary  to  determine  the  legal 
propriety  of  executing  it. 

Kendall  v.  United  States,  12  Pet.  524, 
613,  9  L.  ed.  1181,  1216;  Porto  Rico  v. 
Rosaly  y  Castillo,  227  U.  S.  270,  277, 
57  L.  ed.  507,  509,  33  Sup.  Ct.  Rep.  352; 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  479,  38  L.  ed.  1058, 
4  Inters.  Com.  Rep.  545, 14  Sup.  Ct.  Rep. 
1125;  Ex  parte  Gordon,  1  Black,  503, 
505,  17  L.  ed.  134;  United  States  v. 
Mayer,  235  U.  S.  55,  70,  59  L.  ed.  129, 
136,  35  Sup.  Ct.  Rep.  16 ;  12  Columbia  L. 
Rev.  p.  543;. United  States  v.  Wilson, 
46  Fed.  748;  Re  Adams  unreported  (D. 
C.  Kan.  Oct.  29,  1914) ;  Fuller  v.  State, 
100  Miss.  811,  39  L.R.A.(N.S.)  247,  57 
So.  806,  Ann.  Cas.  1914A,  98;  Be  Webb, 
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89  Wis.  354,  27  L.R.A.  356,  46  Am.  St. 
Rep.  846,  62  N.  W.  177,  9  Am.  Crim. 
Rep.  702;  Spencer  v.  State,  125  Tenn, 
64, 140  S.  W.  597;  People  ex  rel.  Boemert 
V.  Barrett,  202  111.  287,  63  L.R.A.  82,  95 
Am.  St.  Rep.  230,  67  N.  E.  23;  People  v. 
Brown,  54  Mich.  15,  19  N.  W.  571 ;  Peo- 
ple V.  Cummings,  88  Mich.  249, 14  L.R.A. 
285,  50  N.  W.  310;  Neal  v.  State,  104 
Ga.  509,  42  L.B.A.  190,  69  Am.  St.  Rep. 
175,  30  S.  E.  858 ;  Re  Peterson,  19  Idaho,. 
433,  33  L.R.A.(N.S.)  1067,  113  Pac.  729;. 
State  V.  Abbott,  87  S.  C.  466,  33  L.R.A. 
(N.S.)  112,  70  S.  E.  6,  Ann.  Cas.  1913B, 
1189;  Ex  parte  Clendenning,  22  Okla. 
108,  19  L.R.A.(N.S.)  1041,  132  Am.  St. 
Rep.  628,  97  Pac.  650;  Re  Strickler,  51 
Kan.  700,  33  Pac.  620;  State  v.  Voss, 
80  Iowa,  467,  8  L.R.A.  767,  45  N.  W. 
898;  Daniel  v.  Persons,  137  Ga.  826.  74 
S.  E.  260;  Ex  parte  Bugg,  163  Mo.  App. 
44,  145  S.  W.  831;  State  v.  Murphy,  23 
Nev.  390,  48  Pac.  628;  Re  Markuson,  5> 
N.  a  180,  64  N.  W.  939. 

The  conflict  of  state  decisions  relates^ 
almost  entirely  to  suspension  of  imposi^ 
tion  rather  than  suspension  of  execution 
of  sentence.  Of  the  cases  usually  re- 
ferred to  as  supporting  such  alleged' 
power  (People  ex  rel.  Forsyth  v.  Court 
of  Sessions,  141  N.  Y.  288,  23  L.R.A. 
856,  36  N.  E.  386,  15  Am.  Crim.  Rep. 
675;  Weaver  v.  People,  33  Mich.  297,  1 
Am.  Crim.  Rep.  552;  People  v.  Reilly, 
53  Mich.  260,  18  N.  W.  849;  State  v. 
Addy.  43  N.  J.  L.  114,  39  Am.  Rep. 
547;  State  ex  rel.  Gehrmann  v.  Osborne, 
79  N.  J.  Eq.  430,  82  Atl.  424;  Sylvester 
V.  State,  65  N.  H.  193,  20  Atl.  964;  State 
V.  Crook,  115  N.  C.  760,  29  L.R.A.  260, 
20  S.  E.  513 ;  Ex  parte  Williams,  26  Fla. 
310,  8  So.  425;  Com.  v.  Dowdican,  115 
Mass.  133;  Re  St.  Hilaire,  101  Me.  522, 
64  Atl.  882,  8  Ann.  Cas.  385;  People  v. 
Patrick,  118  Cal.  332,  50  Pac.  425;  Com. 
V.  Dunleavy,  16  Pa.  Super.  Ct.  383; 
Weber  v.  State,  58  Ohio  St.  616,  41 
L.R.A.  472,  51  N.  E.  116;  State  v.  Whitt, 
117  N.  C.  806,  23  S.  E.  452),  all  save  the 
last  two  involve  suspension  of  imposi- 
tion only.  Some  of  the  cases  illustrat- 
ing the  contrary  view  as  to  imposition  of 
sentence  are:  State  v.  Hockett,  129  Mo. 
App.  639,  108  S.  W.  599;  Gray  v.  State, 
107  Ind.  177,  8  N.  E.  16;  People  ex  rel. 
Boenert  v.  Barrett,  202  111.  287,  63  L.R.A. 
82,  95  Am.  St.  Rep.  230,  67  N.  E.  23; 
People  V.  Brown,  54  Mich.  15,  19  N.  W. 
571;  People  v.  Felker,  61  Mich.  110,  27 
N.  W.  869;  Re  Flint,  25  Utah,  338,  95 
Am.  St.  Rep.  853,  71  Pac.  581 ;  Republic 
V.  Pedro,  11  Haw.  287. 

The  Ohio  courts  cannot  conclusively 
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establish  for  this  eourt  the  inherent  or 
eommon-law  powers  of  courts  generally. 
Wells,  Jurisdiction  of  Courts,  §§  208, 
304,  pp.  2j.d,  303;  Smith  ▼.  Alabama, 
124  U.  8.  466,  478,  31  L.  ed.  508,  512,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  Ez  parte  Wells,  18  How.  310,  311, 
15  L.  ed.  423,  424. 

Attorney  General  €hregory  also  arg:ued 
the  cause,  and,  with  Assistant  Attorney 
General  Wallace  and  Solicitor  General 
Davis,  filed  a  brief  for  petitioner: 

Indefinite  suspension  of  execution  is 
a  phase  of  the  pardon  power. 

12  Columbia  L.  Rev.  p.  543;  United 
States  V.  Wilson,  46  Fed.  748;  Re  Webb, 
89  Wis.  354,  27  L.R.A.  366,  46  Am.  St 
Rep.  846,  62  N.  W.  177,  9  Am.  Crim.  Rep. 
702;  People  v.  Brown,  54  Mich.  15,  19 
N.  W.  571;  Neal  v.  State,  104  Ga.  509, 
42  L.R.A.  190,  69  Am.  St.  Rep.  175,  30 
8.  E.  858 ;  Ex  parte  Clendenning,  22  Okla. 
108,  19  L.R.A.(N.S.)  1041,  132  Am.  St. 
Rep.  628,  97  Pac.  650;  State  v.  Voss,  80 
Iowa,  467,  8  LJI.A.  767,  45  N.  W.  898; 
State  V.  Abbott,  87  S.  C.  466,  33  L.R.A. 
(N.S.)  112,  Ann.  Cas.  1913B,  1189,  70 
8.  E.  6. 

The  supporting  facts  averred  in  the 
return  are  traversed  in  part  by  the  gov- 
ernment's answer  thereto;  and  the  latter 
also  avers  additional  facts.  Respondent 
submits  no  evidence  in  support  of  his 
own  traversed  allegations,  nor  has  he 
joined  issue  with  the  additional  facts 
averred  by  the  government.  He  but  in- 
sists that  this  court  shall  judicially 
notice  the  true  facts  in  that  regard. 
This  the  court  may  not  do. 

7  Enc.  U.  S.  Sup.  Ct.  Rep.  687 ;  Eyster 
V.  Gaff,  91  U.  8.  524,  525,.  23  L.  ed.  404, 
405;  1  Jones,  Ev.  §  124,  p.  597;  1  Greenl. 
Ev.  15th  ed.  §  6-a,  p.  14,  note  f. 

As  to  more  than  eighty  district  judges 
not  referred  to  in  the  return  or  its  trav- 
erse (and  because  this  question  is  only 
material  on  the  theory  that  the  power 
was  never  bestowed  by  law),  the  pre- 
sumption obtains  that  their  every  official 
act  was  in  conformity  to  law  until  the 
contrary  is  shown. 

Williams  v.  United  States,  1  How.  290, 
11  L.  ed.  136;  Baltimore  &  P.  R.  Co.  v. 
Sixth  Presby.  Church,  91  U.  8.  127,  23 
L.  ed.  260 ;  Harvey  v.  Tyler,  2  Wall.  328, 
17  L.  ed.  871;  Nations  v.  Johnson,  24 
How.  195,  16  L.  ed.  628. 

And  so  this  court  must  assume  that 
each  of  them  has  steadily  refused  to 
indefinitely  suspend  sentence.  This  pre- 
sumption is  peculiarly  fair  here,  for, 
while  court   records   would  necessarily 

show  every  suspension,  they  might  not 
91  Ii.  ed. 


show  the  contrary  action;  as  applica- 
tions could  be  made  o]:ally  and  ex  parte, 
and  denied  without  any  written  record, 
save  the  order  of  commitment. 

Considering  only  the  showing  of  the 
return  and  traverse,  however,  no  power 
by  usage  could  be  developed,  because 
that  usage  was  never  general,  reasonable, 
consistent,  or  uniform  (United  States  v. 
Buchanan,  8  How.  83,  102,  12  L.  ed.  997, 
1004) ;  and  because  it  conflicted  with 
statutes,  a  constitutional  provision,  and 
an  established  principle  of  public  policy 
(Thompson  v.  Riggs,  5  Wall.  663,  18  L. 
ed.  704;  United  States  v.  Macdaniel,  i 
Pet.  1,  8  L.  ed.  587;  Basey  v.  Gallagher, 
20  Wall.  670,  684,  22  L.  ed.  452,  455;  12 
Cyc.  1054, 1055). 

Judges  deal  with  self-confessed  or  con- 
victed violators  of  laws  imposing  specific 
punishment.  Grand  juries  consider  mere 
accusations  against  possibly  innocent 
persons,  under  laws  empowering  them,  at 
their  discretion,  to  find  or  refuse  bills, 
regardless  of  the  desires  of  the  district 
attorney  or  court.  Hale  v.  Henkel,  201 
U.  S.  61-63,  50  L.  ed.  660,  661,  26  Sup. 
Ct.  Rep.  370.  And  district  attorneys  be- 
fore trial,  on  their  own  responsibility, 
and  during  trial,  with  the  concurrence  of 
the  trial  judge,  deal  with  a  charge  de- 
nied by  still  presumably  innocent  per- 
sons, and  under  a  power  undisputedly 
recognized  at  the  common  law. 

Reg.  V.  Allen,  5  L.  T.  N.  S.  636,  1 
Best  &  S.  850,  31  L.  J.  Mag.  Cas.  N.  S. 
129,  8  Jur.  N.  8.  230,  9  Cox,  C.  C.  120 ; 
Confiscation  Cases,  7  Wall.  454,  457,  19 
L.  ed.  196,  197;  United  States  v.  Schu- 
mann, 2  Abb.  U.  8.  523,  7  Sawy.  439, 
Fed.  Cas.  No.  16,235;  United  States  v. 
Watson,  7  Blatchf.  60,  Fed.  Cas.  No. 
16,652;  United  States  v.  CooUdge,  2 
GaU.  364,  Fed.  Cas.  No.  14,858;  United 
States  V.  Shoemaker,  2  McLean,  114,  Fed. 
Cas.  No.  16,279;  United  States  v.  Stowell, 
2  Curt.  C.  C.  153,  Fed.  Cas.  No.  16,409; 
Com.  V.  Cain,  102  Mass.  487;  Reynolds 
V.  State,  3  Ga.  53;  State  v.  Hickling,  45 
N.  J.  L.  152;  State  v.  Mathews,  98  Mo. 
125,  10  8.  W.  144,  11  8.  W.  1135;  State 
V.  Bugg,  6  Rob.  (La.)  63;  State  v.  Mc- 
Lane,  31  Tex.  260. 

As  a  man  may  commit  two  crimes  by 

the  same  act,  and  at  the  same  moment 

(Gavieres  v.  United  States,  220  U.  S. 

338,  55  L.  ed.  489,  31  Sup.  Ct.  Rep.  421 ; 

Ebeling  v.  Morgan,  237  U.  S.  625,  59  L. 

ed.  1151,  35  Sup.  Ct.  Rep.  710;  Morgan 

V.  Devine,  237  U.  S.  632,  59  L.  ed.  1153, 

35  Sup.  Ct.  Rep.  712),  why  may  he  not 

serve  sentence  for  each  crime  during  the 

same  period  unless  this  be  forbidden  by 

statute  f    The  rule  of  concurrent  service 
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seems  never  to  have  been  questioned  at 
the  common  law  (United  States  v.  Pat- 
terson, 29  Fed.  775;  People  ex  rel.  Manyz 
V.  Whitson,  74  HI.  20 ;  James  v.  Ward,  2 
Met.  (Ky.)  271;  Miller  v.  Allen,  11  Ind. 
389;  Ex  parte  Gafford,  25  Nev.  101,  83 
Am.  St.  Rep.  568,  57  Pac.  484;  Prince 
y.  State,  44  Tex.  480,  1  Am.  Crim.  Rep. 
545). 

Mr.  Edwin  J.  Marahall  argaed  the 
cause  and  filed  a  brief  for  respondent : 

It  is  my  conclusion,  supported  by 
several  of  our  state  decisions  and  the 
old  authorities,  that  the  power  was  exer- 
cised at  common  law  in  the  form  and  to 
the  extent  now  complained  of. 

1  Hale,  P.  C.  chap.  27,  pp.  19,  26,  367; 
2  Hale,  P.  C.  chaps.  42,  56,  58,  pp.  35, 
309,  401,  412;  2  Hawk.  P.  C.  chaps.  6, 
15,  33,  51,  §§  8,  40,  65,  144;  4  Bl.  Com. 
chap.  31;  1  Chitty,  Crim.  Law,  chap.  19, 

L757;  2  Dyer,  165a,  205a,  235a,  73  Eng. 
print,  359,  452,  519;  State  v.  Addy,  43 
N.  J.  L.  113,  39  Am.  Rep.  547;  Keen 
▼.  Reg.  10  Q.  B.  928,  3  New  Sess.  Cas. 
25,  16  L.  J.  Mag.  Cas.  N.  S.  180, 11  Jur. 
1060,  2  Cox,  C.  C.  341 ;  Reg.  v.  Richard- 
son, 8  Dowl.  P.  C.  511 ;  R^.  v.  Ryan,  7 
Cox,  C.  0.  109;  9  Am.  L.  Rev.  600;  Reg. 
v.  Wandsworth,  1  Bam.  &  Aid.  63,  106 
Eng.  Reprint,  23,  18  Revised  Rep.  434; 
Rex  V.  Southampton,  2  Chitty,  215;  Rex 
V.  Oxford  County,  13  East,  411, 104  Eng. 
Reprint,  429, 12  Revised  Rep.  386;  State 
ex  rel.  Qehrmann  v.  Osborne,  79  N.  J. 
Eq.  430,  82  Atl.  424;  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y. 
293,  23  L.R.A.  856,  36  N.  E.  386,  15  Am. 
Crim.  Rep.  675;  State  v.  Crook,  115  N. 
C.  760,  29  L.R.A.  260,  20  S.  E.  513. 

The  modem  cases  in  which  this  ques- 
tion has  been  considered  are  all  based  on 
these  authorities,  and  some  hold  that 
the  power  existed  at  common  law,  and 
others  hold  the  opposite. 

A  brief  summary  of  state  decisions  is 
here  given.  While  no  general  rule  may 
be  deduced  from  them,  it  seems  clear 
that  the  trend  of  opinion  favors  the  exer- 
cise of  the  discretion  in  one  form  or 
another. 

Arkansas : 

The  courts  have  power  to  suspend  im- 
position of  sentences,  and  to  sentence  at 
a  term  subsequent  to  that  at  which  plea 
or  verdict  was  entered. 

Cox  V.  State,  114  Ark.  234,  169  S.  W. 

789;  Barwick  v.  State,  107  Ark.  115, 153 

S.  W.  1106;  Joiner  v.   State,  94  Ark. 

198,  126  S.  W.  723;  Greene  v.  State,  88 

Ark.  290,  114  S.  W.  477;  Thurman  v. 

State,  54  Ark.  120,  15  S.  W.  84;  Ford  v. 

State,  100  Ark.  515,  140  S.  W.  734. 
ISl 


California: 

Sentence  need  not  be  imposed  at  the 
same  term  at  which  verdict  of  guilty 
is  found.  A  defendant  may  waive  his 
right  to  be  immediately  sentenced  as  re- 
quired by  statute.  Imposition  of  sen- 
tence may  be  suspended. 

People  V.  Patrich,  118  CaL  332,  50  Pac. 
425;  People  v.  Robinson,  46  Cal.  94; 
People  V.  Felix,  45  Cal.  163;  People  v. 
Robertson,  6  Cal.  App.  514,  92  Pac.  498; 
Ex  parte  Morton,  132  Cal.  346,  64  Pac. 
469;  Re  Giannini,  18  CaL  App.  166,  122 
Pac.  831. 

An  order  suspending  execution  of  sen- 
tence by  withholding  commitment  may 
be  revoked  and  sentence  enforced. 

Re  Collins,  8  Cal.  App.  367,  97  Pae. 
188. 

Colorado : 

It  is  held  that  sentence  must  be  im- 
posed during  the  term  in  which  plea  or 
verdict  is  entered,  and  sentence  cannot 
be  postponed  even  at  the  request  of  the 
defendant,  and  that  passing  the  case 
beyond  the  term  results  in  loss  of  juris* 
diction. 

Mann  v.  People,  16  Colo.  App.  475,  66 
Pac.  452,  so  often  cited,  has  no  bearing 
on  the  question.  In  that  case  there  was 
no  order  of  suspension.  Judgment  was 
entered,  but,  in  anticipation  of  an  appeal, 
no  commitment  was  issued.  Mandamus 
proceedings  were  brought  to  require  the 
issuance  of  a  commitment. 

Gmndel  v.  People,  33  Colo.  191,  108 
Am.  St.  Rep.  75,  79  Pac.  1022. 

Connecticut : 

No  reported  case  in  point  is  to  be 
found,  but  it  is  held  that  courts  may 
suspend  execution  of  sentence  to  allow 
an  appeal  to  be  taken.  The  discussion 
of  the  common-law  power  to  bail  after 
conviction  and  sentence  is  interesting. 

State  V.  Vaughan,  71  Cbnn.  457,  42 
Atl.  640;  Belden  v.  Hugo,  88  Conn.  500, 
91  Atl.  369. 

District  of  Columbia: 

Sentence  may  be  imposed  at  a  subse- 
quent term,  and  it  seems  imposition  of 
sentence  may  be  suspended. 

Harris  t.  Lang,  27  App.  D.  C.  84,  7 
L.R.A.(N.S.)  124,  7  Ann.  Cas.  141;  Har- 
ris V.  Nixon,  27  App.  D.  C.  94;  United 
States  V.  May,  2  MacArth.  512;  United 
States  V.  Lambert,  2  Cranch,  C.  C.  137, 
Fed.  Cas.  No.  15,554;  United  States  v. 
Jennegen,  4  Cranch,  C.  C.  118,  Fed.  Cas. 
No.  15,474;  Miller  v.  United  States,  41 
App.  D.  C.  52. 

Florida : 

The  imposition  of  sentence  may  be  sus- 
pended, but  not  the  execution  of  sen- 
tence. 

S4S  V.  8. 
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Ex  parte  Williams,  26  Fla.  310,  8  So. 
425;  Tanner  ▼.  Wiggins,  54  Fla.  203,  45 
So.  459, 14  Ann.  Caa.  7ia 

Geoigia: 

It  seems  that  imposition  of  sentence 
may  be  SQ^>ended,  but  not  the  exeontion 
of  sentence.  It  is  held  that  an  order 
SQspending  execution  of  a  sentence  is 
void,  and  sentence  may  be  enforced,  and 
that  jurisdiction  to  enforce  the  sentence 
is  not  lost. 

Daniel  y.  Persons,  137  Ga.  826,  74  S. 
E.  260;  Roberts  ▼.  Wansley,  137  Ga.  439, 
73  S.  E.  654;  WaU  v.  Jones,  135  Ga.  425, 
69  S.  E.  548;  Neal  y.  State,  104  Ga.  509, 
42  L.R.A.  190,  69  Am.  St.  R^.  175,  30 
S.  E.  858;  O'Dwyer  y.  KeUy,  133  Ga. 
824,  67  S.  E.  106;  Gordon  y.  Johnson, 
126  Ga.  584,  55  S.  E.  489;  Hancock  y. 
Rogers,  140  Ga.  688,  79  S.  E.  558. 

Hawaii : 

Courts  haye  no  power  to  indefinitely 
8nq[>end  imposition  of  a  sentence  and 
lose  jurisdiction  by  doing  so.  Temporary 
and  definite  suspensions  may  be  made. 

RepubUc  y.  Pedro,  11  Haw.  287. 

Idaho: 

Ck>urts  are  without  power  to  suspend 
execution  of  sentence  and  jurisdiction  is 
lost  by  releasing  a  defendant  from  cus- 
tody. 

The  case  of  United  States  y.  Wilson, 
46  Fed.  748,  should  be  classed  as  an 
Idaho  decision,  as  it  turned  on  the  Idaho 
statutes.  That  decision  denies  the  power 
to  suspend  the  execution  of  a  sentence. 

Re  Peterson,  19  Idaho,  433,  33  L.R.A. 
(N.S.)  1067, 113  Pac  729;  United  States 
y.  Wilson,  supra. 

Illinois : 

The  power  to  indefinitely  suspend  im- 
position of  sentence  is  denied  in  People 
ex  rel.  Boenert  y.  Barrett,  202  111.  287, 
63  L.R.A.  82,  95  Am.  St.  Rep.  230,  67 
N.  E.  23,  and  People  ex  rel.  Smith  y. 
Allen,  155  lU.  61,  41  L.R.A.  473,  39  N. 
E.  568,  and,  obiter,  it  is  said  that  execu- 
tion of  sentence  may  not  be  suspended. 

It  is  held  that  jurisdiction  is  lost  by 
long  delay,  notwithstanding  the  consent 
of  defendant. 

The  same  court  holds  constitutional  a 
statute  permitting  suspended  sentences. 

It  is  submitted  that  the  decision  of 
Bamum,  J.,  in  the  Mueller  Case,  uphold- 
ing the  power,  is  better  reasoned. 

People  V.  Mueller,  4  Crim.  L.  Mag. 
725,  15  Chicago  Leg.  News,  364;  People 
y.  Heise,  257  IlL  443, 100  N.  E.  1000. 

Indiana : 

It  seems  the  courts  haye  no  power  to 
suspend  the  imposition  of  sentence.  It 
was  first  held  that  execution  of  sentence 
could  not  be  stayed  pending  an  appeal, 
•1  I«.  ed. 


but  that  decision  was  later  oyerruled. 
The  matter  is  now  regulated  by  statute. 

Gray  y.  State,  107  Ind.  177,  8  N.  E. 
16;  Butler  y.  State,  97  Ind.  373;  Parker 
y.  State,  135  Ind.  534,  23  L.R.A.  859,  35 
N.  E.  179;  State  y.  Smith,  173  Ind.  388, 
90  N.  E.  607. 

Iowa: 

It  seems  from  the  Ray  Case  and  dicta 
in  the  Voss  Case  that  imposition  of  sen- 
tence may  be  suspended ;  but  it  was  held 
in  a  contempt  case  that  execution  of 
sentence  could  not  be  suspended.  In  the 
Eyans  Case  it  is  held  that  jurisdiction 
is  not  lost  by  delay  in  enforcing  a  sen- 
tence. 

Miller  y.  Eyans,  115  Iowa,  101,  56 
L.R.A.  101,  91  Am.  St.  Rep.  143,  88  N. 
W.  198;  State  y.  Voss,  80  Iowa,  467,  8 
L.R.A.  767,  45  N.  W.  898;  State  y.  Ray, 
50  Iowa,  520. 

Kansas: 

The  power  to  suspend  imposition  of 
sentence  and  execution  of  sentence  is 
denied.  Delay  in  imposing  sentence  re- 
sults in  loss  of  jurisdfiction. 

Re  Strickler,  51  Kan.  700,  33  Pac. 
620;  Re  Beck,  63  Kan.  57,  64  Pac.  971; 
State  ex  reL  Dawson  y.  Sapp,  87  Kan. 
740,  42  L.R.A.(N.S.)  249, 125  Pac.  78. 

Kentucky : 

An  order  suspending  execution  of  sen- 
tence is  void,  as  an  invasion  of  the  goy- 
emor's  power  to  pardon  and  reprieve. 

Brabandt  y.  Com.  157  Ky.  130,  162  S. 
W.  786. 

Louisiana : 

There  are  no  decisions  in  point,  but 
dicta  indicating  a  denial  of  the  power 
as  an  invasion  of  the  governor's  power 
to  pardon. 

State  ex  rel.  Butler  v.  Moise,  48  La. 
Ann.  109,  35  L.R.A.  701,  18  So.  943; 
State  y.  Fulco,  136  La.  843,  67  So.  925. 

Maine : 

The  prevailing  practice  is  that  of  plac- 
ing the  indictment  on  file  and  suspending 
imposition  of  sentence.  This  has  been 
held  to  be  proper,  but  power  to  suspend 
execution  is  denied. 

Tuttle  y.  Lang,  100  Me.  123,  60  Atl. 
892;  Re  St.  Hilaire,  101  Me.  522,  64  Atl. 
882,  8  Ann.  Cas.  385;  State  v.  Sturgis, 
110  Me.  96,  43  L.R.A.(N.S.)  443,  85  Atl. 
474;  State  v.  Talberth,  109  Me.  575,  85 
Atl.  296. 

Massachusetts : 

With  the  consent  of  a  defendant,  but 
not  against  his  objection,  a  court  of  gen- 
eral jurisdiction  may  suspend  imposition 
of  sentence  by  laying  the  indictment  on 
file. 

Com.  y.  Dowdican,  115  Mass.  133; 
Com.  y.  Maloney,  145  Mass.  205,  13  N. 
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E.  482;  Marks  V.  Went  worth,  199  Mass. 
44,  86  N.  E.  81. 

Michigan : 

Tlie  early  decisions  are  confusing,  hat 
the  practice  in  fact  exists  and  is  sus- 
tained hy  the  later  decisions. 

People  V.  Stickle,  156  Mich.  557,  121 
N.  W.  497;  People  v.  Kennedy,  58  Mich. 
372,  25  N.  W.  318 ;  People  v.  Brown,  54 
Mich.  15, 19  N.  W.  571 ;  People  v.  Reilly, 
53  Mich.  260,  18  N.  W.  849;  Weaver  v. 
People,  33  Mich.  296,  1  Am.  Crim.  Rep. 
552;  People  ▼.  Cummings,  88  Mich.  249, 
14  L.R.A.  285,  50  N.  W.  310;  People  v. 
Dudley,  173  Mich.  389,  138  N.  W.  1044. 

Minnesota : 

The  practice  is  now  regulated  by  stat- 
ute. There  are  no  decisions  in  point, 
but  merely  dicta  against  the  power  to 
suspend  indefinitely,  although  it  is  held 
that  the  right  to  enforce  execution  of  a 
sentence  continues  until  the  sentence  is 
fully  executed. 

Re  Shaw,  31  Minn.  44,  16  N.  W.  461 ; 
State  ex  rel.  Gary  v.  Langum,  112  Minn. 
121,  127  N.  W.  465 ;  State  v.  Waterman, 
112  Minn.  157,  127  N.  W.  473;  State  v. 
Fjolander,  125  Minn.  529,  147  N.  W. 
273. 

Mississippi : 

Courts  have  no  power  to  suspend 
either  the  imposition  or  execution  of  sen- 
tences. An  order  suspending  execution 
of  sentence  is  void  and  does  not  affect 
the  sentence  or  judgment,  and  the  de- 
fendant may  be  retaken,  as  on  an  escape, 
and  compelled  to.  perform  his  sentence. 
The  suspension  of  imposition  of  sentence 
will  be  treated  as  a  continuance  by  con- 
sent. The  first  decision  in  the  Fuller 
Case  upheld  the  power,  but  on  rehearing 
the  power  was  denied. 

Gibson  ▼.  State,  68  Miss.  241,  8  So. 
329;  Puller  v.  State,  100  Miss.  811,  39 
L.R.A.(N.S.)  247,  57  So.  806,  Ann.  Cas. 
1914A,  98;  Hoggett  v.  State,  101  Miss. 
269,  57  So.  811. 

Missouri : 

It  seems  that  the  courts  do  not  have 
power  to  suspend  either  the  imposition 
or  the  execution  of  sentence.  Long  de- 
lay in  imposing  sentence,  even  with  the 
consent  of  the  defendant,  results  in  a 
loss  of  jurisdiction. 

While  an  order  suspending  the  execu- 
tion of  a  sentence  is  void,  delay  alone 
does  not  result  in  a  loss  of  jurisdiction, 
but  when  such  delay  has  occurred  and 
circumstances  are  such  that  society  could 
derive  no  good  from  the  enforcement  Of 
a  sentence,  a  court  may  refuse  to  order  j 
the  execution  of  sentence.  | 

State  V.  Watson,  95  Mo.  411,  8  S.  W. 
383;  State  v.  Hockett,  129  Mo.  App.  639, ' 
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108  S.  W.  599;  Ex  parte  Bngg,  163  Mo. 
App.  44,  145  S.  W.  831;  Ex  parte  Com- 
waU,  223  Mo.  259,  135  Am.  St.  Rep.  507, 
122  S.  W.  666;  Ex  parte  Pariser,  106 
Mo.  551,  17  S.  W.  658. 

Nevada : 

In  a  suit  on  a  bail  bond  given  to  per* 
form  a  suspended  sentence  it  was  held 
that  the  court  was  without  power  to 
stay  execution  of  sentence,  in  view  of  a 
statute  providing  sentence  should  go  into 
effect  immediately. 

State  V.  Murphy,  23  Nev.  390,  48  Pac 
628. 

New  Hampshire: 

Courts  may  suspend  either  the  imposi- 
tion or  execution  of  sentences. 

State  ex  rel.  Buckley  v.  Drew,  75  N, 
H.  402,  74  Atl.  875;  Sylvester  v.  State, 
65  N.  H.  193,  20  Atl.  954. 

New  Jersey: 

Imposition  of  sentence  may  be  sus- 
pended by  a  court  of  general  jurisdiction 
if  the  defendant  consents  or  does  not  ob- 
ject, and  it  seems  execution  of  sentence 
may  be  suspended,  as  it  is  held  that 
the  order  for  the  execution  of  a  sentence 
is  a  judicial  act. 

State  V.  Addy,  43  N.  J.  L.  113,  39  Am. 
Rep.  547;  State  ex  rel.  Gehrmann  v.  Os- 
borne, 79  N.  J.  Eq.  430,  82  Atl.  424; 
Blazier  v.  Keffer,  79  N.  J.  L.  252,  75  Atl. 
439 ;  State  v.  Brewer,  —  N.  J.  — ,  59  Atl. 
31;  Clifford  v.  Heller,  63  N.  J.  L.  105, 
57  L.R.A.  312,  42  Atl.  155 ;  State  v.  Clif - 
ford,  84  N.  J.  L.  595,  87  Atl.  97. 

New  Mexico: 

In  the  Folsom  Case  it  was  held  that 
execution  of  sentence  could  not  be  sus- 
pended, but  Judge  Pope,  now  United 
States  district  judge  in  New  Mexico 
while  sitting  judge  of  the  district  court 
of  Qiaves  county,  held  the  contrary  in 
an  unreported  case.  Re  Leopold,  decided 
December  20,  1909.  The  power  was  de- 
nied in  the  Lujan  Case. 

United  States  v.  Folsom,  8  N.  M  651, 
46  Pac.  447;  Re  Juan  Lujan,  18  N.  M. 
310,  137  Pac.  587;  Ex  parte  Bates,  20 
N.  M.  542,  L.R.A.1916A,  1285,  151  Pac 
698. 

New  York : 

Courts  may  suspend  either  the  imposi- 
tion or  execution  of  sentence. 

People  V.  Whipple,  9  Cow.  715;  Mil- 
ler's Case,  9  Cow.  730;  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y. 
288,  23  L.R.A.  856,  36  N.  E.  386,  15  Am. 
Crim.  Rep.  675;  People  ex  rel.  Benton  v. 
Court  of  Sessions,  66  Hun,  550,  21  N. 
Y.  Supp.  659;  People  ex  rel.  Benton  v. 
Court  of  Sessions,  8  N.  Y.  Crim.  Rep. 
355,  19  N.  Y.  Supp.  508 ;  Carnal  v.  Peo- 
pie,  1  Park.  Crim.  Rep.  262;  People  ex 
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reL  DunnigaH  V.  Webster,  14  Misc.  617| 
36  N.  Y.  Supp.  745;  People  v»  Harring* 
ton,  16  Abb.  N.  C.  161;  People  V.  Mor- 
lisette,  20  How.  Pr.  118;  People  ex 
rel.  Sullivan  y.  Flynn,  55  Mise.  639,  106 
N.  Y.  Sapp.  925;  People  t.  Graves,  31 
Han,  382;  Back's  Case,  1  N.  Y.  City  Hall 
Rec.  4;  Perkins's  Case,  1  N.  Y.  City 
Hall  Rec.  6;  Johnson's  Case,  1  N.  Y. 
City  Hall  Rec.  21;  People  v.  (Goodrich, 
149  N.  Y.  Supp.  406. 

North  Carolina: 

The  courts  approve  the  practice  of  sus- 
pending either  the  imposition  or  execu- 
tion of  sentences  with  the  consent  of 
defendants. 

State  V.  Hilton,  151  N.  C.  687,  65  S. 
E.  1011 ;  State  v.  White,  117  N.  C.  804, 
23  S.  E.  452;  State  v.  Crook,  115  N.  C. 
760,  29  L.R.A.  260,  20  S.  E.  513;  State 
V.  Warren,  92  N.  C.  825;  State  v.  Cocker- 
ham,  24  N.  C.  (2  Ired.  L.)  204;  Re  Hin- 
son,  156  N.  C.  250,  36  L.R.A.(N.S.)  352, 
72  S.  E.  310;  State  v.  Hatlev,  110  N.  C. 
522,  14  S.  E.  751;  State  v.  Bennett,  20 
N.  C.  170  (4  Dev.  &  B.  L.  43) ;  State  v. 
Everitt,  164  N.  C.  399,  47  LR.A.(N.S.) 
848,  79  S.  E.  274;  State  v.  Tripp,  168 
N.  C;  150,  83  S.  E.  630 ;  State  v.  Johnson, 
167  N.  C.  311,  84  S.  E.  767. 

North  Dakota: 

The  subject  seems  to  be  regulated  by 
statute,  but  the  courts  hold  that,  inde- 
pendent of  the  statute,  the  courts  are 
without  power  to  suspend  execution  of 
sent  cnces. 

Re  Markuson,  5  N.  D.  180,  64  N.  W. 
939;  Re  Hart,  29  N.  D.  38,  L.R.A.1915C, 
1169,  149  N.  W.  568. 

Ohio : 

Although  the  power  to  suspend  execu- 
tion of  sentences  was  questioned  in  the 
Drake  Case,  it  was  approved  in  the 
Weber  Case. 

W-»ber  v.  State,  58  Ohio  St.  616,  4 
L.R.A.  472,  51  N.  E.  116;  Sterling  v. 
Drake.  29  Ohio  St.  457,  23  Am.  Rep. 
762;  Bird  v.  Cincinnati,  12  Ohio  L.  J. 
101;  Re  Lee,  3  Ohio  N.  P.  N.  S.  533,  16 
Ohio  S.  &  C.  P.  Dec.  259;  Schaefer  v. 
State,  7  Ohio  C.  C.  N.  S.  292,  27  Ohio  C. 
C.  791. 

Oklahoma : 

While  sentence  need  not  be  passed  at 
the  term  at  which  verdict  is  rendered 
or  plea  made,  it  is  held  that  sentence  be- 
gins to  run  on  the  day  it  is  passed,  and 
cannot  be  suspended  by  the  courts. 

Ex  parte  Clendenning,  22  Okla.  108, 19 
L.R.A.(N.S.)  1041, 132  Am.  St.  Rep.  628, 
97  Pac.  650;  Ed  parte  Sparks,  9  Okla. 
Crim.  Rep.  665,  132  Pac.  1118. 
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Pennsylvania: 

The  practice  of  suspending  imposition 
of  sentence  prevails  in  this  state. 

Com.  V.  Dunleavy,  16  Pa.  Super.  Ct. 
380;  Com.  v.  Nuber,  6  Pa.  Super.  Ct. 
420;  Com.  v.  Mayloy,  57  Pa.  291. 

South  Carolina: 

The  courts  have  no  power  to  suspend 
the  execution  of  sentences.  Sentences 
may,  of  course,  be  suspended  pending 
application  for  pardon. 

State  V.  Chitty,  1  Bail.  L.  379;  State 
V.  Frink,  1  Bay,  168;  State  v.  Abbott,  87 

5.  C.  466,  33  L.R.A.(N.S.)  112,  70  S.  E. 

6,  Ann.  Cas.  1912B,  1189. 
Tennessee : 

The  existence  of  the  power  at  common 
law  is  recognized,  but  it  is  held  not  to 
exist  in  Tennessee. 

Allen  V.  State,  Mart.  &  Y.  294;  Fults 
V.  State,  2  Sneed,  232 ;  Spencer  v.  State, 
125  Tenn.  64,  38  L.R.A.(N.S.)  680,  140 
S.  W.  597;  State  v.  Dalton,  109  Tenn. 
544,  72  S.  W.  456,  15  Am.  Crim.  Rep. 
653 ;  McCampbell  v.  State,  116  Tenn.  98, 
93  S.  W.  100;  Crane  v.  State,  94  Tenn. 
98,  28  S.  W.  320;  Allen  v.  State,  9  Lea, 
651. 

Texas: 

The  governor's  power  of  pardon  is 
held  to  be  exclusive,  and  a  statute  au- 
thorizing suspension  of  sentences  was 
held  to  be  unconstitutional. 

Snodgrass  v.  State,  67  Tex.  Crim.  Rep. 
615,  41  L.R.A.(N.S.)  1144,  150  S.  W. 
162. 

Utah: 

The  courts  do  not  have  power  to  sus- 
pend imposition  of  sentences,  and  by  de- 
lay lose  jurisdiction. 

People  V.  Blackburn,  6  Utah,  347,  23 
Pac.  759 ;  Re  Flint,  25  Utah,  338,  95  Am. 
St.  Rep.  853,  71  Pac.  531 ;  Reese  v.  Olsen, 
44  Utah,  318, 139  Pac.  941. 

Washington : 

The  common-law  power  is  declared 
by  statute. 

State  V.  Mallahan,  65  Wash.  287,  118 
Pac.  42. 

West  Virginia: 

There  are  no  decisions  in  point,  but 
the  question  was  discussed  in  one  case 
in  which  the  governor's  power  to  reprieve 
was  involved. 

State  ex  rel.  Stafford  v.  Hawk,  47  W. 
Va.  434,  34  S.  E.  918, 15  Am.  Crim.  Rep. 
659. 

Wisconsin : 

Courts  are  without  power  to  suspend 
execution  of  sentences. 

Re  Webb,  89  Wis.  354,  27  L.R.A.  356, 
46  Am.  St.  Rep.  846,  62  N.  W.  177,  9  Am. 
Crim.  Rep.  702. 
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The  Federal  cases  bearing  directly  on 
the  question  involved  in  this  ease  are: 

United  States  v.  Wilson,  46  Fed.  748; 
Re  Allen,  unreported  (U.  S.  Dist.  Kan. 
Pollock,  J.) ;  Re  Leopold,  unreported 
(Dist.  Ct.  Chaves  Co.  N.  M.  Terr.  1909, 
Pope,  J.) ;  United  States  v.  Blaisdell,  3 
Ben.  132,  Fed.  Cas.  No.  14,608;  United 
States  V.  Gilbert,  Fed.  Cas.  No.  15,205. 

This  power  is  one  of  the  implied 
powers  of  our  Federal  courts. 

Howard  v.  United  States,  34  L.R.A. 
509,  21  C.  C.  A.  586,  43  U.  S.  App.  678, 
75  Fed.  986;  Re  Henry,  123  U.  S.  372, 
31  L.  ed.  174,  8  Sup.  Ct.  Rep.  142;  Unit- 
ed States  V.  Patterson,  29  Fed.  775; 
Kirkman  v.  McClaughry,  152  Fed.  255; 
Ex  parte  Peeke,  144  Fed.  1016;  United 
States  v.  Lambert,  2  Cranch,  C.  C.  137, 
Fed.  Cas.  No.  15,554;  United  States  v. 
Nye,  4  Fed.  888 ;  Erwin  v.  United  States, 
2  L.R. A.  229,  37  Fed.  470 ;  United  States 
v.  Maxwell,  3  Dill.  278,  Fed.  Cas.  No. 
15,750. 

By  the  continuous  exercise  of  the 
power,  the  statutes  creating  and  defin- 
ing the  powers  of  our  Federal  courts  and 
those  prescribing  penalties  for  crimes 
have  been  construed  in  practice  to  admit 
the  exercise  of  this  power. 

Stuart  V.  Laird,  1  Cranch,  299,  2  L. 
ed.  115;  M'Keen  v.  Delancy,  5  Cranch, 
22,  3  L.  ed.  25;  Martin  v.  Hunter,  1 
Wheat.  304,  352,  4  L.  ed.  97,  109;  Cohen 
V.  Virginia,  6  Wheat.  264,  420,  5  L.  ed. 
257,  295 ;  Tayloe  v.  Thomson,  5  Pet.  358, 

368,  8  L.  ed.  154, 158 ;  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How. 
344,  385,  12  L.  ed.  465,  483;  Fairbank  v. 
United  States,  181  U.  S.  283,  307,  45  L. 
ed.  862,  872,  21  Sup.  Ct.  Rep.  648, 15  Am. 
Crim.  Rep.  135;  The  Laura  (Pollock  v. 
Bridgeport  S.  B.  Co.)  114  U.  S.  411,  29 
L.  ed.  147,  5  Sup.  Ct.  Rep.  881 ;  Bank  of 
United  States  v.  Halstead,  10  Wheat.  51, 
62,  6  L.  ed.  264,  267;  Atkins  v.  Fiber  Dis- 
integrating Co.  18  Wall.  272,  21  L.  ed. 
841. 

The  exercise  of  this  power  is  not  an 
invasion  of  the  pardoning  power. 

Ex  parte  Wells,  18  How.  307, 15  L.  ed. 
421 ;  United  States  v.  Wilson,  7  Pet.  150, 
160,  8  L.  ed.  640,  643 ;  49  Am.  L.  Rev.  p. 
684;  People  ex  rel.  Forsyth  v.  Court  of 
Sessions,  141  N.  Y.  288,  23  L.R.A.  856, 
36  N.  E.  386,  15  Am.  Crim.  Rep.  675; 
People  V.  Stickle,  156  Mich.  557,  121  N. 
W.  497;  Spencer  v.  State,  125  Tenn.  69, 
38  L.R.A.(N.S.)  680,  140  S.  W.  597; 
State  V.  Addy,  43  N.  J.  L.  113,  39  Am. 
Rep.  547;  Brown  v.  Walker,  161  U.  S. 
591,  40  L.  ed.  819,  5  Inters.  Com.  Rep. 

369,  16  Sup.  Ct.  Rep.  644;  The  Laura 
(Pollock  V.  Bridgeport  S.  B.  Co.)  114  U. 


S.  411,  29  L.  ed.  147,  5  Sap.  Ct.  Rep. 
881;  Stuart  v.  Laird,  1  Cranch,  299,  2 
L.  ed.  115;  M'Keen  v.  Delancy,  5  Cranch, 
22,  3  L.  ed.  25;  People  v.  Goodrich,  149 
N.  Y.  Supp.  411. 

In  this  connection,  it  is  proper  to  call 
the  attention  of  the  court  to  the  conflict 
of  authority  as  to  the  constitutionality 
of  statutes  authorizing  the  suspension  o£ 
sentences 

People  V.  Heise,  257  III  443, 100  N.  E. 
1000;  People  ex  rel.  Forsyth  v.  Court  of 
Sessions,  141  N.  T.  288,  23  L.R.A.  856,  36 
N.  E.  386;  People  v.  Stickle,  156  Mich. 
557,  121  N.  W.  497;  Re  Hart,  29  N.  D. 
38,  L.R.AJ915C,  1169,  149  N.  W.  568; 
Snodgrass  v.  State,  67  T^x.  Crim.  Rep. 
615,  41  L.R.A.(N.S.)  1144,  150  S.  W. 
162;  Com.  ez  rel.  Johnson  v.  Hallo  way, 
42  Pa.  446,  82  Am.  Dec.  526;  Ex  parte 
Bates,  20  N.  M.  542,  L.R.A.1916A,  1285, 
151  Pac.  698;  Ex  parte  Parker,  106  Mo. 
551, 17  S.  W.  658 ;  State  v.  Mallahan,  65 
Wash.  287, 118  Pac.  42;  Re  Giannini,  18 
Cal.  App.  166,  122  Pac.  831. 

The  defendant  may  have  a  right  to  a 
suspension  of  sentence  in  some  eircum- 
stances. 

Ex  parte  Wells,  18  How.  307,  15  L. 
ed.  421;  Allen  v.  State,  Mart.  &  Y.  294; 
Crane  v.  State,  94  Tenn.  98,  28  S.  W. 
320;  State  v.  Chitty,  1  Bail.  L.  379;  State 
V.  Abbott,  87  S.  C.  466,  33  L.R.A.(N.S.) 
112,  70  S.  E.  6,  Ann.  Cas.  1912B,  1189; 
People  V.  Mueller,  4  Crim.  L.  Mag.  725, 
15  Chicago  Leg.  News,  364. 

Hon.  John  M.  Killits,  in  propria  per- 
sona, also  filed  a  brief  for  respondent: 

So  far  lis  Federal  practice  may  be  set- 
tled by  an  inferior  court,  the  law  appli- 
cable here  is  not  that  stated  in  United 
States  V.  Wilson,  46  Fed.  748,  but  is 
that  of  the  recent  case  of  Morgan  v. 
Adams,  141  C.  C.  A.  477,  226  Fed.  719, 
Judge  Sanborn's  decision,  concurred  in 
by  Judges  Carland  and  Trieber,  overrul- 
ing the  Wilson  Case  and  assimilating  the 
Federal  practice  as  to  the  sole  point  de- 
cided by  the  court,  with  the  state  author- 
ities upon  which  this  respondent  relies. 

If  Judge  Sanborn's  conclusion  is  ac- 
cepted that  jurisdiction  is  not  lost  by 
suspending  execution  of  sentence,  the 
argument  and  the  grounds  of  decision  of 
many  cases  upon  which  the  government 
relies  in  its  reply  to  the  return  lose  much 
of  their  force,  for  the  opinion  of  the  cir- 
cuit court  of  appeals  is  opposed  to  Re 
Markuson,  5  N.  D.  180,  64  N.  W.  939; 
Ex  parte  Clendenning,  22  Okla.  108,  19 
L.R.A.(N  S.)  1041, 132  Am.  St.  Rep.  628, 
97  Pac.  650;  Re  Webb,  89  Wis.  354,  27 
L.R.A.  356,  46  Am.  St.  Rep.  846,  62  N. 
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W.  177,  9  Am.  Crim.  Rep.  702,  and  other 
cases  holding  jurisdiction  to  be  lost  by 
lapse  of  time. 

The  inherent  power  of  a  state  court 
to  suspend  the  execution  of  sentence  is 
no  longer  an  open  question  in  Ohio. 

Weber  v.  State,  68  Ohio  St.  616,  41 
L.R.A.  472,  51  N.  E.  116;  State  v.  Whit- 
ing, 83  Ohio  St.  447,  94  N.  E.  1116. 

In  all  the  discussion  of  this  subject, 
judicial  and  lay,  it  is  conceded  that  com- 
mon-law courts  in  1787  had  the  power 
both  to  suspend  the  imposition  of  sen- 
tences and  to  suspend  execution  of  sen- 
tence imposed.  Professor  Bamett  in 
49  Am.  L.  Rev.  pp.  709,  713,  makes  this 
clear. 

See  also  State  ex  rel.  Oehrmann  v.  Os- 
borne, 79  N.  J.  Eq.  441,  82  Atl.  424 

The  decisions  which  hold  against  the 
presence  of  this  power,  and  especially 
that  the  second  form  of  its  exercise  is 
without  warrant,  aside  from  the  general 
objection  that  it  is  an  invasion  of  the 
executive  function,  group  themselves 
roughly  into  five  classifications: 

1.  Those  which  maintain  in  substance 
the  doctrine  of  People  ex  rel.  Smith  v. 
Allen,  155  IJl.  61,  41  L.R.A.  473,  39  N. 
E.  568,  that  the  state  has  a  right  to  de- 
mand and  the  welfare  of  society  requires 
that  those  who  are  convicted  and  found 
guilty  of  violations  of  law  shall  be 
promptly  and  certainly  punished. 

2.  Those  which  adopt  the  view  that 
the  reasons  for  conceding  the  power  to 
common-law  courts  fail  in  this  age  be- 
cause the  rigors  of  administration  of 
criminal  law  have  been  very  materially 
abated  in  the  last  century,  and  the  right 
of  review  now  obtains.  Of  these,  Spen- 
cer V.  State,  125  Tenn.  64,  38  L.R.A. 
(N.S.)  680,  140  S.  W.  597,  may  be  cited 
as  an  example. 

3.  Those  which  deny  the  power  be- 
cause criminal  courts  have  no  common- 
law  criminal  jurisdiction. 

4.  Those  that  hold  that  jurisdiction 
over  the  convict  is  forever  lost  by  the 
attempt  to  suspend  execution  indefinite- 
ly at  the  pleasure  of  the  court,  even  upon 
his  own  application. 

5.  Those  holding  that  when  the  stat- 
ute provides  a  method  by  which  courts 
may  admit  the  convict  to  parole,  such 
statutory  powers  exclude  the  operation 
of  any  analogous  power,  even  though 
otherwise  concededly  inherent.  This  is 
the  doctrine  of  People  ex  rel.  Boenert 
V.  Barrett,  202  HI.  287,  63  L.R.A.  82,  95 
Am.  St.  Rep.  230,  67  N.  E.  23.  Very 
recently  a  common  pleas  court  of  Ohio 
(State  V.  Radcliffe,  26  Ohio  Dec.  — ,  Nov. 

15,  1915),  admitting  knowledge  of  the 
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fact  of  the  decision  (without  opinion) 
in  State  v.  Whiting,  83  Ohio  St.  447,  94 
N.  E.  1116,  refused  to  suspend  execution 
of  sentence  solely  on  the  theory  of  Peo- 
ple ex  rel.  Boenert  v.  Barrett,  supra. 
Had  the  court  examined  the  record  be- 
hind the  decision  in  the  Whiting  Case, 
it  would  have  found  itself  confronted 
with  the  alternatives  of  overruling  its 
own  supreme  court,  or  of  avoiding  the 
authority  of  the  Illinois  Case. 

The  practice  of  entering  nolles,  of  im- 
munizing accomplice  witnesses  (State  ex 
rel.  Gehrmann  v.  Osborne,  79  N.  J.  Eq. 
430,  82  Atl.  424),  of  imposing  two  or 
more  sentences  of  imprisonment,  to  be 
concurrently  served,  of  remitting  fines 
by  executive  officers  under  statutory  pro- 
visions, of  paroling  convicts  by  courts 
under  such  statutes  as  §§  13,709  et  seq., 
Ohio,  are  each  in  close  analogy  to  the 
practice  in  question.  Two  of  these  have 
no  other  sanction  than  public  policy  and 
custom. 

The  distinction  between  ^'a  reprieve,^ 
as  the  term  is  used  in  constitutional  pro- 
visions, and  the  suspension  of  execution 
of  sentence,  is  noticed  by  the  courts  (Re 
Buchanan,  146  N.  Y.  264,  40  N.  E.  883, 
9  Am.  Crim.  Rep.  494 ;  Words  &  Phrases, 
6115,  6116).  One  is  not  the  equivalent 
of  the  other  in  the  constitutional  sense 
(Ex  parte  Wells,  18  How.  307,  314,  15 
li.  ed.  421,  425;  Snodgrass  v.  State, 
67  Tex.  Crim.  Rep.  615,  41  L.R.A.(N.S.) 
1144,  150  S.  W.  162). 

Messrs.  Richard  W.  Hale  and  Frank 
W.  Qrinnell  filed  a  brief  as  amici  curias: 

Trial  by  jury,  to  which  every  criminal 
defendant,  as  well  as  the  parties  to  a 
civil  action,  is  entitled,  is  not  a  trial 
merely  by  twelve  men.  It  is  a  trial  in 
which  the  court  has  an  integral  function 
to  g^ve  judgment. 

Capital  Traction  Co.  r.  Hof,  174  U.  S. 
1,  43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580. 

The  mere  statement  of  the  conditions 
surrounding  the  function  of  imposing  a 
sentence  conclusively  proves  that  both 
whether  and  when  to  exercise  it  are  dis- 
cretionary questions  of  judicial  power 
and  jurisdiction  requiring  a  high  order 
of  discretion,  and  that  mandamus  will 
not  lie  to  compel  the  exercise  of  this 
power  at  a  particular  time. 

Renado  v.  Lummus,  205  Mass.  155,  91 
N.  E.  144;  Com.  v.  Weymouth,  2  Allen, 
144,  79  Am.  Dec.  770;  Cora.  v.  Hayes, 
170  Mass.  16,  48  N.  E.  779;  Com.  v. 
Foster,  122  Mass.  323,  23  Am.  Rep.  32G, 
2  Am.  Crim.  Rep.  499;  Keith  v.  Mc- 
Caffrey, 145  Mass.  19,   12  N.   E.  419; 

Noyes  v.  Manning,  159  Mass.  447,  34  N. 
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E.  682;  Com.  v.  O'Brien,  175  Mass.  39, 
65  N.  E.  466. 

The  relative  functions  of  the  district 
attorney  and  the  court  in  these  matters 
are  discussed  by  Judge  MacPherson  in 
United  States  v./Linnier,  125  Fed.  83. 

Until  14  Hen.  VI.  chap.  1,  justices 
of  assize  could  only  receive  the  verdict. 
It  was  for  the  court  in  banc  to  give  sen- 
tence. 

1  Chitty,  Crim.  Law,  2d  ed.  696,  697. 

At  one  time  an  ingenious  device  for 
getting  highways  repaired  seems  to  have 
depended  on  a  discretionary  power  to 
suspend  sentence,  for,  after  verdict  of 
acquittal,  and  before  judgment  thereon, 
they  used  to  try  the  issue  again  in  an- 
other indictment. 

Rez  V.  Wandsworth,  1  Bam.  &  Aid. 
63, 106  Eng.  Reprint,  23, 18  Revised  Rep. 
434. 

There  is  necessarily  common  ground 
between  the  executive  and  the  judicial 
power. 

Murray  v.  Hoboken  Land  &  Improv. 
Co.  18  How.  272,  15  L.  ed.  372;  Hurtado 
V.  California,  110  U.  S.  516,  628-530,  28 
L.  ed.  232,  236,  237,  4  Sup.  Ct.  Rep.  Ill, 
292;  Roscoe  Pound's  Justice  According 
to  Law,  13  Columbia  L.  Rev.  696 ;  14  Co- 
lumbia L.  Rev.  1  and  103. 

There  are  additional  cases  and  some 
textbooks  which  show  how  this  power 
was  exercised,  instead  of  discussing  its 
existence.  We  think  they  may  be  help- 
ful, for  common  practice,  as  stated  in 
books  prepared  for  easy  reference  by 
the  bench  and  bar,  is  quite  as  significant 
about  this  sort  of  thing  as  any  reported 
cases. 

1  Chitty,  Crim.  Law,  2d  ed.  716,  chaps. 
15,  16;  Rex  v.  Bishop,  1  Strange,  9,  93 
Eng.  Reprint,  351;  Highmore,  Bail,  1791, 
179-185;  Burgess  v.  Boetefeur,  7  Mann. 
&  G.  481,  135  Eng.  Reprint,  193,  8  Scott, 
N.  R.  194,  13  L.  J.  Mag.  Cas.  N.  S.  122, 
8  Jur.  621. 

All  courts  exercising  common-law  juris • 
diction  have  a  common-law  power  to  hold 
to  security  for  good  behavior. 

I^add,  Abr.  1792,  pp.  400,  412 ;  Dalton, 
Country  Justice,  1746,  p.  288;  Hart's 
Trial,  30  How.  St.  Tr.  1344;  Reg.  v. 
Dunn,  12  Ad.  &  El.  1026,  113  Eng.  Re- 
print,  939;  Rex  v.  Draper,  30  How.  St. 
Tr.  1129;  Davis,  Crim.  Justice,  1853,  p. 
240;  Com.  v.  Duane,  1  Binn.  98,  note; 
Estes  v.  State,  2  Humph.  496;  United 
States  V.  Greiner,  4  Phila.  396. 

Government  is  a  practical  affair  in- 
tended for  practical  men.  Both  officers, 
lawmakers,  and  citizens  naturally  adjust 
themselves  to  any  long-continued  action 
on  the  presumption  that  unauthorized 
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acts  would  not  have  been  allowed  to  be 
so  often  repeated  as  to  crystallize  into^ 
a  r^^ular  practice. 

United  States  v.  Midwest  Oil  Co.  236' 
U.  S.  459,  472,  59  L.  ed.  673,  680,  35  Sup.. 
Ct.  Rep.  309. 

It  may  therefore  be  considered  as  rea- 
sonably established  in  the  common  law 
of  Massachusetts  that  the  power  to  sus- 
pend judgment  existed. 

Com.  V.  Snell,  reported  in  Columbian* 
Centinel,  Jan.  14,  1832;  Com.  v.  Chase,. 
Thacher,  Crim.  Cas.  267;  Com.  v.  Dowdi- 
can,  115  Mass.  133;  Com.  v.  Maloney,. 
145  Mass.  205,  13  N.  E.  482;  Marks  v.. 
Went  worth,  199  Mass.  45,  85  N.  E.  81. 

Messrs.  Homer  Folks  and  Charles  L. 
Chute  also  filed  a  memorandum  as  amici 
curiaB : 

The  power  to  suspend  sentence  has  be- 
come well  established  in  the  criminal 
courts  of  England  and  of  the  various 
states,  and  has  been  exercised  from  very 
early  times. 

People  ex  rel.  Forsyth  v.  Court  of 
Sessions,  141  N.  Y.  288,  23  L.R.A.  865, 
36  N.  E:  386,  15  Am.  Crim.  Rep.  675; 
Marks  v.  Wentworth,  199  Mass.  44,  85 
N.  E.  81. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court : 

The  accused  pleading  guilty  to  an  in- 
dictment charging  him  in  several  counts 
with  embezzling  the  money  of  a  national 
bank  of  which  he  was  an  officer,  and 
making  false  entries  in  its  books,  in 
violation  of  §  5209,  Revised  Statutes 
(Comp.  Stat.  1913,  §  9772),  was  sen- 
tenced to  imprisonment  in  the  peniten- 
tiary for  five  years,  the  shortest  term 
which,  under  the  statute,  could  have  been 
imposed  upon  him.  At  once  at  his  re- 
quest, over  the  objection  of  the  United 
States  district  attorney,  the  court  or- 
dered "that  the  execution  of  the  sentence 
be,  and  it  is  hereby,  suspended  during 
the  good  behavior  of  the  defendant,  and 
for  the  purpose  of  this  case  this  term 
of  this  court  is  kept  open  for  five  years." 
The  United  States  moved  to  set  this 
order  aside  on  the  ground  that,  as  it 
was  not  a  mere  temporary  suspension  of 
the  sentence  to  enable  legal  proceedings 
pending  or  contemplated  to  revise  it  to 
be  taken,  or  application  for  pardon  to 
be  made,  or  any  other  legal  relief  against 
the  sentence  to  be  resorted  to,  but,  on 
the  contrary,  as  it  was  a  permanent  sus- 
pension based  upon  considerations  extra 
neous  to  the  legality  of  the  conviction 
or  the  duty  to  enforce  the  sentence,  the 
order  of  suspension  was  void,  as  it  was 
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eqaivalent  to  a  refusal  to  carry  out  the 
statute.  The  motion  was  denied.  In  the 
opinion  giving  its  reasons  for  so  doing, 
the  court,  conceding  that  the  suspension 
was  permanent,  stated  the  [88]  general 
considerations  which  it  deemed  it  was 
required  to  take  into  view  in  deciding 
whether  the  sentence  should  be  enforced, 
conceding  the  legality  of  the  conviction 
and  sentence  and  their  finality,  as  fol- 
lows : 

^Modern  notions  respecting  the  treat- 
ment of  law  breakers  abandon  the  theory 
that  the  imposition  of  the  sentence  is 
solely  to  punish,  and  now  the  best 
thought  considers  three  elements  prop- 
erly to  enter  into  the  treatment  of  every 
criminal  case  after  conviction.  Punish- 
ment in  some  measure  is  still  the  object 
of  sentence,  but,  affecting  its  extent  and 
character,  we  consider  the  effect  of  the 
situation  upon  the  individual,  as  tending 
to  reform  him  from  or  to  confirm  him  in 
a  criminal  career,  and  also  the  relation 
his  case  bears  to  the  community  in  the 
effect  of  the  disposition  of  it  upon  others 
of  criminal  tendencies.^ 

After  pointing  out  the  peculiar  apti- 
tude possessed  by  a  trial  judge  for  the 
appreciation  of  such  conditions,  and  the 
imperative  duty  which  rested  upon  such 
judge  to  consider  and  weigh  the  matters 
stated,  and  to  determine,  as  an  inherent 
attribute  of  judicial  power,  whether  a 
permanent  suspension  of  the  term  of  im- 
prisonment fixed  by  the  statute  should 
be  ordered,  the  circumstances  upon 
which  it  was  concluded  that  a  permanent 
suspension  should  be  directed  were  stat- 
ed in  part  as  follows: 

"We  took  into  account  the  peculiar 
circumstances  under  which  his  crime  was 
committed,  having  regard  to  the  tempta- 
tions which  from  time  to  time  encom- 
passed him,  and  his  personal  necessities, 
and  the  purposes  for  which  his  appropri- 
ations were  mnde.  Also,  the  fact  that 
his  friends  made  his  employers  whole, 
and  that  otherwise  he  had  so  commended 
himself  to  the  favor  of  his  employers 
suffering  by  his  crime,  that  they  at  all 
times,  as  well  as  now,  evince  a  disposi- 
tion to  forgive  his  abuse  of  their  con- 
fidence, and  to  support  him  against  the 
punishment  which  the  law  provides.  We 
find  that  otherwise  than  for  this  crime, 
his  disposition,  character,  and  habits 
have  so  strongly  commended  [39]  him 
to  his  friends,  acquaintances,  and  per- 
sons of  his  faith,  that  they  are  unani- 
mous in  the  belief  that  the  exposure  and 
humiliation  of  his  conviction  are  a  sufii- 1 
eient  punishment,  and  that  he  can  be 
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saved  to  the  good  of  society  if  nothing 
further  is  done  with  him." 

After  further  elaborating  considera- 
tions of  a  like  nature,  and  stating  very 
many  circumstances  confirming  those 
mentioned,  to  leave  no  room  for  doubt 
that  its  action  was  intended  to  be  per- 
manent and  was  based  alone  on  the 
extraneous  circumstances  stated,  the 
court  said: 

''Passing  now  to  the  concrete  case,  we 
observe  for  the  benefit  of  the  United 
States  that  nothing  exists  in  this  case 
which  moved  the  court  to  suspend  the 
eexcution  of  sentence  to  prevent  'an 
abuse  of  the'  court's  process,  or  to  pre- 
vent an  injustice  being  done  to  the  de- 
fendant,' so  far  as  it  may  be  said  that 
abstract  justice  required  defendant  to 
suffer  for  his  crime.  However,  we  con- 
sidered the  defendant  from  many  stand- 
points to  be  as  worthy  of  the  benefit  of 
the  discretion  to  suspend  the  execution 
of  his  sentence  as  any  other  convict 
upon  whom  that  favor  has  hitherto  been 
bestowed." 

Following  a  written  demand  which 
was  thereafter  made  upon  the  clerk  to 
issue  a  commitment,  which  was  refused 
by  him  on  the  ground  that  the  sentence 
had  been  suspended,  and  the  further  re- 
fusal of  the  judge  to  direct  the  clerk 
to  issue  such  commitment,  the  United 
States  sought  and  obtained  a  rule  to 
show  cause  why  a  mandamus  should  not 
be  awarded  directing  the  judge  to  va- 
cate the  order  of  suspension,  under  which 
the  subject  is  now  before  us  for  con- 
sideration. 

The  remedial  appropriateness  of  the 
writ  of  mandamus  is  at  the  threshold 
questioned,  but  we  dispose  of  the  subject 
by  a  mere  reference  to  adjudged  cases 
conclusively  establishing  the  want  of 
foundation  for  the  contention.  Ex  parte 
Bradley,  7  Wall.  364,  19  L.  ed.  214;  Life 
&  Fire  Ins.  Co.  v.  Wilson,  8  Pet.  291, 
8  L.  ed.  949;  Re  Winn,  213  U.  S.  458, 
63  L.  ed.  873,  29  Sup.  Ct.  Rep.  515;  [40] 
Re  Metropolitan  Trust  Co.  218  U.  S.  312, 
54  L.  ed.  1051,  31  Sup.  Ct.  Rep.  18; 
Ex  parte  Metropolitan  Water  Co.  220 
U.  S.  539,  55  L.  ed.  575,  31  Sup.  Ct.  Rep. 
600.  In  addition,  however,  it  is  urged 
that,  as  the  right  to  resort  to  the  extra- 
ordinary remedy  by  mandamus  must  rest 
upon  the  assumption  that  the  order  of 
suspension  was  absolutely  void,  therefore 
the  rule  for  the  writ  should  have  been 
directed  not  against  the  judge,  but 
against  the  clerk,  to  compel  him  to  issue 
the  commitment.  But  we  pass  from  its 
consideration,  as  we  are  of  opinion  that 
its  want  of  merit  will  be  completely 

1S9 


40-42 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Iknc, 


demonstrated  by  the  slightest  i^preeia- 
tion  of  the  judicial  duties  of  the  court 
below  and  the  ministerial  relation  of  the 
eleric  of  the  court  to  the  same. 

The  return  to  the  rule  and  the  state- 
ment in  support  of  the  same  lucidly  por- 
tray the  contentions  involved  in  the 
question  of  power  to  be  decided,  and  the 
subject  in  all  its  aspects  has  been  elabo- 
rately discussed,  not  only  by  the  printed 
arguments  of  the  parties,  but,  in  addi- 
tion, light  has  been  thrown  on  the  gen- 
eral question  by  an  argument  submitted 
by  the  New  York  State  Probation  Com- 
mission, explaining  the  statutory  system 
of  parol  prevailing  in  that  state,  and  by 
an  able  argument  presented  by  members 
of  the  bar  of  the  first  circuit  in  behalf 
of  a  practice  of  mitigating  or  preter- 
mitting, when  deemed  necessary,  the 
statutory  punishment  for  crimes,  which 
it  is  declaml  has  prevailed  in  the  United 
States  courts  in  that  circuit  for  many 
years. 

The  argument  on  behalf  of  the  re- 
spondent concedes  that  the  order  of  sus- 
pension was  permanent,  and  absolutely 
removed  the  accused  from  the  operation 
of  the  punishment  provided  by  the  stat- 
ute; and  it  is  further  conceded  that  a 
suspension  of  this  character  was  the 
equivalent  of  an  absolute  and  permanent 
refusal  to  impose,  under  the  statute,  any 
sentence  whatever.  However  absolute 
may  be  the  right  thus  asserted,  it  is 
nevertheless  said  it  is  not  without  limi- 
tation, since  it  may  not  be  capriciously 
called  [41]  into  play.  Passing  the  ques- 
tion whether  this  assumed  restriction  is 
not  in  the  nature  of  things  imaginary 
as  the  result  of  the  scope  of  the  author- 
ity asserted,  let  us  come  to  dispose  of 
the  contention  made  by  examining  the 
propositions  relied  upon  to  sustain  it. 

They  are:  1.  That  the  right  to  refuse 
to  impose  a  sentence  fixed  by  statute,  or 
to  refuse  to  execute  such  a  sentence 
when  imposed,  is  a  discretion  inhering 
in  the  judicial  power  to  try  and  punish 
violations  of  the  criminal  law.  2.  That 
even  if  there  be  doubt  on  this  subject 
as  an  original  proposition,  such  doubt  is 
dispelled  as  the  right  was  recognized 
and  frequently  exerted  at  common  law. 
3.  That  the  power  claimed  has  also  been 
recognized  by  decisions  of  state  courts 
and  of  United  States  courts  of  original 
jurisdiction  to  such  an  extent  that  the 
doctrine  is  now  to  be  considered  as  not 
open  to  controversy.  4.  That  whatever 
may  be  the  possibility  of  dispute  as  to 
this  last  view,  at  least  it  cannot  be  de- 
nied that  in  both  the  state  and  Federal 
courts,  over  a  very  long  period  of  time, 
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the  power  here  asserted  has  been  exer- 
cised, often  with  the  express,  and  con- 
stantly with  the  tacit,  approval  of  the 
administrative  officers  of  the  state  and 
Federal  governments,  and  has  been  also 
tacitly  recognized  by  the  inaction  of 
the  legislative  department  during  the 
long  time  the  practice  has  prevailed,  to 
such  an  extent  that  the  authority  claimed 
has  in  practice  become  a  part  of  the  ad- 
ministration of  criminal  law,  both  state 
and  Federal,  not  subject  to  be  now  ques- 
tioned or  overthrown  because  of  mere 
doubts  of  the  theoretical  accuracy  of  the 
conceptions  upon  which  it  is  founded, 

1.  The  contention  as  to  inherent  judi- 
cial power. 

Indisputably  under  our  constitutional 
system  the  right  to  try  offenses  against 
the  criminal  laws,  and,  upon  conviction, 
to  impose  the  punishment  provided  by 
law,  is  judicial,  and  it  is  equally  to  be 
conceded  that,  in  exerting  the  powers 
vested  in  them  on  such  subject,  courts 
inherently  possess  [42]  ample  right  to 
exercise  reasonable,  that  is,  judicial,  dis- 
cretion to  enable  them  to  wisely  exert 
their  authority.  But  these  concessions 
afford  no  ground  for  the  contention  as 
to  power  here  made,  since  it  must  rest 
upon  the  proposition  that  the  power  to 
enforce  begets  inherently  a  mscretion 
to  permanently  refuse  to  do  so.  And  the 
effect  of  the  proposition  urged  upon  the 
distribution  of  powers  made  by  the  Con- 
stitution will  become  apparent  when  it 
is  observed  that  indisputable  also  is  it 
that  the  authority  to  define  and  fix  the 
punishment  for  crime  is  legislative,  and 
includes  the  right  in  advance  to  bring 
within  judicial  discretion  for  the  pur- 
pose of  executing  the  statute  elements 
of  consideration  which  would  be  other- 
wise beyond  the  scope  of  judicial  author- 
ity, and  that  the  right  to  relieve  from 
the  punishment  fixed  by  law  and  ascer- 
tained according  to  the  methods  by  it 
provided,  belongs  to  the  executive  de- 
partment. 

The  proposition  might  well  be  left 
with  the  demonstration  which  results 
from  these  considerations,  but  the  disre- 
g^d  of  the  Constitution  which  would  re- 
sult from  sustaining  the  proposition  is 
made,  if  possible,  plainer  by  considering 
that,  if  it  be  that  the  plain  legislative 
command  fixing  a  specific  punishment 
for  crime  is  subject  to  be  permanently 
set  aside  by  an  implied  judicial  power 
upon  considerations  extraneous  to  the 
legality  of  the  conviction,  it  would  seem 
necessarily  to  follow  that  there  could  be 
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likewise  implied  a  discretionary  author- 
ity to  permanently  refuse  to  try  a  crimi- 
nal charge  because  of  the  conclusion 
that  a  particular  act  made  criminal  by 
law  ought  not  to  be  treated  as  criminal. 
And  thus  it  would  come  to  pass  that  the 
possession  by  the  judicial  department  of 
power  to  permanently  refuse  to  enforce 
a  law  would  result  in  the  destruction  of 
the  conceded  powers  of  the  other  depart- 
ments, and  hence  leave  no  law  to  be  en- 
forced. 

2.  The  contention  as  to  support  for  the 
proposition  at  common  law. 

[48]  The  common  law  is  thus  stated 
in  EEale's  Pleas  of  the  Crown,  voL  2, 
chap.  58,  p.  412: 

'4leprieTes  or  stays  of  jud^ent  or 
execution  are  of  three  kinds,  viz.: 

"I.  Ex  mandato  regis.    .    .    . 

''U.  Ex  arbitrio  judicis.  Sometimes 
the  judge  reprieves  before  judgment,  as 
where  he  is  not  satisfied  with  the  ver- 
dict, or  the  evidence  is  uncertain,  or 
the  indictment  insufficient,  or  doubtful 
whether  within  clergy;  and  sometimes 
after  judgment,  if  it  be  a  small  felony, 
tho  out  of  clergy,  or  in  order  to  a  pardon 
or  transportation.  Crompt.  Just.  22b, 
nnd  these  arbitrary  reprieves  may  be 
granted  or  taken  off  by  the  justices  of 
gaolrdelivery,  altho  their  sessions  be  ad- 
journed or  finished,  and  this  by  reason 
of  common  usage.  2  Dyer,  205a,  73  Eng. 
Reprint,  452. 

^'in.  Ex  necessitate  legis,  which  is  in 
ease  of  pregnancy,  where  a  woman  is 
convict  of  felony  or  treason." 

Blackstone  thus  expresses  it: 

The  only  other  remaining  ways  of 
avoiding  the  execution  of  the  judgment 
are  by  a  reprieve  or  a  pardon;  whereof 
the  former  is  temporary  only,  the  latter 
permanent. 

"L  A  reprieve  (from  reprendre,  to 
take  back),  is  the  withdrawing  of  a  sen- 
tence for  an  interval  of  time;  whereby 
the  execution  is  suspended.  Tlus  may  be, 
first  ex  arbitrio  judicis;  either  before  or 
after  judgment;  as,  where  the  judge  is 
not  satisfied  with  the  verdict,  or  the  evi- 
dence is  suspicious,  or  the  indictment  is 
insufficient,  or  he  is  doubtful  whether 
the  offense  be  within  clergy;  or  some- 
times if  it  be  a  small  felony,  or  any 
favourable  circumstances  appear  in  the 
criminal's  character,  in  order  to  give 
room  to  apply  to  the  Crown  for  either 
an  absolute  or  conditional  pardon.  These 
arbitrary  reprieves  may  be  granted  or 
taken  off  by  the  justices  of  gaol  delivery, 
although  their  session  be  finished,  and 
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their  commission  expired;  but  this  rather 
by  common  usage,  than  of  strict  right. 

[44]  'Reprieves  may  also  be  ex  ne- 
cessitate legis :  as,  where  a  woman  is  cap- 
itally convicted,  and  pleads  her  preg- 
nancy; though  this  is  no  cause  to  stay 
the  judgment,  yet  it  is  to  respite  the 
execution  till  she  be  delivered.  This  is 
a  mercy  dictated  by  the  law  of  nature, 
in  f avorem  prolis.''  Bk.  4^  chap.  81,  pp. 
394^395. 

While  it  may  not  be  doubted  under 
the^  common  law  as  thus  stated  that 
coturts  possessed  and  asserted  the  right 
to  exert  judicial  discretion  in  the  en- 
forcement of  the  law  to  temporarily  sus- 
pend, either  the  imposition  of  sentence 
or  .its  execution  when  imposed  to  the 
end  that  pardon  might  be  procured,  or 
that  a  violation  of  law  in  other  respects 
might  be  prevented,  we  are  unable  to 
perceive  any  ground  for  sustaining  the 
proposition  that,  at  common  law,  the 
courts  possessed  or  claimed  the  right 
which  is  here  insisted  upon.  No  elabora- 
tion could  make  this  plainer  than  does 
the  text  of  the  passages  quoted.  It  is 
true  that,  owing  to  the  want  of  power 
in  common-law  courts  to  grant  new 
trials,  and  to  the  absence  of  a  right  to 
review  convictions  in  a  higher  court,  it 
is,  we  think,  to  be  conceded:  (a)  That 
both  suspensions  of  sentence  and  sus- 
pensions of  the  enforcement  of  sen- 
tences temporary  in  character  were  often 
resorted  to  on  grounds  of  error  or  mis- 
carriage of  justice  which,  under  our 
system,  would  be  corrected  either  by 
new  trials  or  by  the  exercise  of  the 
power  to  review,  (b)  That  not  infre- 
quently where  the  suspension  either  of 
the  imposition  of  a  sentence  or  of  its 
execution  was  made  for  the  purpose  of 
enabling  a  pardon  to  be  sought  or  be- 
stowed, by  a  failure  to  further  proceed 
in  the  criminal  cause  in  the  future,  al- 
though no  pardon  had  been  sought  or 
obtained,  the  punishment  fixed  by  Iaw 
was  escaped.  But  neither  of  these  con- 
ditions serve  to  convert  the  mere  exer- 
cise of  a  judicial  discretion  to  tempora- 
rily suspend  for  the  accomplishment  of 
a  purpose  contemplated  by  law  into  the 
existence  of  an  arbitrary  judicial  power 
to  permanently  refuse  to  enforce  the 
law. 

[45]  And  we  can  deduce  no  support 

for  the  contrary  contention  from  the 

rulings  in  2  Dyer,  165a,  205a,  and  235a, 

73   Eng.   Reprint,  359,  452,  519,  since 

those  cases  but  illustrate  the  exercise  of 

the  conceded,  reasonable,  discretionary 

power  to  reprieve  to  enable  a  lawful  end 

to  be  attained.    Nor  from  the  fact  that, 
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eomflKm-law  eomrts  poasesBed  the  power 
by  reeognizaoee  to  secure  good  behmvior, 
that  is,  to  enforce  the  law,  do  we  think 
any  support  is  afforded  for  the  proposi- 
tion that  those  eonrts  possessed  the  arbi- 
trary discretion  to  permanently  decline 
to  enforce  the  law.  The  cases  of  Hart's 
Trial,  30  How.  St.  Tr.  1344  and  Reg. 
V.  Dunn,  12  Q.  B.  1026,  1041,  116  Eng. 
Reprint,  1155,  18  L.  J.  Mag.  Cas.  N.  S. 
41,  certainly  do  not  tend  to  so  establish, 
since  they  simply  manifest  the  exertion 
of  the  power  of  the  courts  after  a  con- 
viction and  the  suffering  of  the  l^:al 
penalty  to  exact  from  the  convicted  per- 
son a  bond  for  his  good  behavior  there- 
after. 

3.  The  support  for  the  power  assert^ 
claimed  to  be  derived  from  the  adjudi- 
cation of  state  and  Federal  courts. 

Coming  first  to  the  state  courts,  un- 
doubtedly there  is  conflict  in  the  de- 
cisions. The  area,  however,  of  conflict 
will  be  narrowed  by  briefly  stating  and 
contrasting  the  cases.  We  shall  do  so 
by  referring  chronologically  to  the  cases 
denying  the  power,  and  then  to  those  re- 
lied upon  to  establish  it. 

In  1838  the  supreme  court  of  North 
Carolina  in  State  v.  Bennett,  20  N.  C. 
170  (4  Dev.  &  B.  L.  43),  was  called  upon 
to  decide  whether  a  trial  court  had  the 
right  to  permanently  .remit  upon  con- 
dition a  part  of  a  criminal  sentence 
fixed  by  statute.    The  court  said: 

''We  know  that  a  practice  has  pre- 
vailed to  some  extent  of  inflicting  fines 
with  a  provision  that  they  should  be 
diminished  or  remitted  altogether  upon 
matter  thereafter  to  be  done,  or  shown 
to  the  court  by  the  person  convicted. 
But  we  can  find  no  authority  in  law  for 
this  practice,  and  feel  ourselves  bound, 
upon  this  first  occ^ion  when  it  is 
brought  judicially  to  our  notice,  to  de- 
clare it  illegal." 

[46]  In  1860,  in  People  v.  Morrisette, 
20  How.  Pr.  118,  an  accused,  after  plead- 
ing guilty,  asked  a  suspension  of  sen- 
tence and  to  be  then  discharged  from 
custody.    The  court  said: 

''I  am  of  the  opinion  the  court  does 
not  possess  the  power  to  suspend  sen- 
tence indefinitely  in  any  case.  As  I 
understand  the  law,  it  is  the  duty  of  the 
court,  unless  application  be  made  for  a 
new  trial,  or  a  motion  in  arrest  of  judg- 
ment be  made  for  some  defect  in  the 
indictment,  to  pronounce  judgment  upon 
every  prisoner  convicted  of  crime  by  a 
jury,  who  pleads  guilty.  An  indefinite 
suspension  of  the  sentence  prescribed  by ' 
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law  is  a  quasi  pardon,  providad  tha 
prisoner  be  discharged  from  inquiaoii- 
ment.  No  eourt  in  the  state  has  any 
pardoning  power.  That  power  is  vested 
exclusively  in  the  governor.'' 

In  People  v.  Brown,  54  IBch.  15,  19 
N.  W.  571,  in  deciding  that  no  power 
to  permanently  suq>end  a  sentoice  exist- 
ed, ^>eaking  through  Mr.  Chief  Justice 
Cooley  the  court  said: 

^ow  it  is  no  doubt  competent  for  a 
criminal  court,  after  conviction,  to  stay 
for  a  time  its  sentence;  and  many  good 
reasons  may  be  suggested  for  doing  so; 
such  as  to  give  opportunity  for  a  motion 
for  a  new  trial  or  in  arrest,  or  to  enable 
the  judge  to  better  satisfy  his  own  mind 
what  the  punishment  ought  to  be  (Com. 
V.  Dowdican,  115  Mass.  133) ;  but  it  was 
not  a  suspension  of  judgment  of  this 
sort  that  was  requested  or  desired  in 
this  case;  it  was  not  a  mere  postpone- 
ment; it  was  not  delay  for  any  purpose 
of  better  advising  the  judicial  mind  what 
ought  to  be  done;  but  it  was  an  entire 
and  absolute  remission  of  all  penalty 
and  the  excusing  of  all  guilt.  In  other 
words,  what  was  requested  of  the  judge 
was  that  he  should  take  advantage  of 
the  fact  that  he  alone  was  empowered 
to  pass  sentence,  and,  by  postponing  in- 
definitely the  performance  of  this  duty, 
indirectly,  but  to  complete  effect,  grant 
to  the  respondent  a  pardon  for  his 
crime." 

And  considering  the  doctrine  as  to 
the  want  of  power  [47]  thus  expounded 
from  the  point  of  view  of.  the  common 
law  and  of  every  argument  here  relied 
upon,  state  courts  have,  in  the  cases 
which  are  in  the  margin,  in  careful  opin- 
ions denied  the  existence  of  the  power 
now  claimed.^ 

The  cases  to  the  contrary  are  these, 
omitting  one  in  a  court  of  original  juris- 

1  People  V.  Kennedy,  68  Mich.  372,  26  N. 
W.  318  (1885);  Gray  v.  SUtc,  107  Ind. 
177,  8  N.  E.  16  (1886);  People  v.  Black- 
bum,  6  Utah,  347.  23  Pac.  759  (1890); 
State  V.  Vosa,  80  Iowa,  467,  8  L.R.A.  767, 
45  N.  W.  898  (1891) ;  People  ex  rel.  Benton 
V.  CJourt  of  Sessions,  8  N.  Y.  Crim.  Rep. 
355,  19  N.  Y.  Supp.  508  (1892)  affirmed  m 
66  Hun,  650,  50  N.  Y.  S.  R.  234,  21  N.  Y. 
Supp.  659  (1893);  Re  Strickler,  51  Kan. 
700,  33  Pac.  620  (1893);  People  ex  rel. 
Smith  V.  Allen,  155  HI.  61.  41  L.R.A.  473,  39 
N.  E.  568  (1895) ;  Re  Markuson,  5  N.  D. 
180,  64  N.  W.  930  (1895);  Re  Webb,  89 
Wis.  354,  27  L.R.A.  356,  46  Am.  St.  Rep. 
846,  62  N.  W.  177,  9  Am.  Crim.  Rep.  702 
(1895)  ;  United  SUtes  v.  Folsom,  8  N.  M. 
651,  46  Pac.  447  (1896) ;  SUte  v.  Murphy, 
23  Nev.  390,  48  Pac.  628  ( 1897 ) ;  Neal  v. 
SUte,  104  Oa.  509,  42  L.R.A.  190,  69  Am. 
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diction  in  M&ssaclius^tU,  I'^erred  to  by 
eoonsel,  but  in  which  there  is  no  written 
opinion : 

In  1874  in  Com.  v.  Dowdican,  supra, 
the  right  in  a  criminal  case  ''to  lay  the 
ease  on  file"  and  postpone  the  sentence 
was  sustained,  the  court  declaring  that 
the  practice  had  long  existed,  and  was 
recognized  by  statutes,  one  of  which 
regulated  the  granting  of  parol  by  courts 
in  liouor  cases. 

[48]  The  case  just  cited  was  approv- 
ingly referred  to  in  Sylvester  v.  State, 
65  N.  H.  193,  20  Atl.  954,  and  declared 
to  express  the  practice  long  prevailing 
in  New  Hampshire. 

In  1894,  in  People  ex  rel.  Forsyth  v. 
Court  of  Sessions,  141  N.  T.  288,  23 
L.R.A.  856,  36  N.  E.  386,  15  Am.  Crim. 
Rep.  675,  in  holding  that  a  trial  court 
had  power  to  permanently  suspend  a 
sentence  for  reasons  dehors  the  legality 
of  the  conviction,  it  was  declared  that 
such  power  existed  at  common  law  and 
hence  prevailed  in  the  state,  this  being 


supported  by  a  quotation  from  Hale's 
Pleas  of  the  Crown.  In  addition  it  was 
said,  referring  to  a  state  parol  statute 
enacted  subsequent  to  the  conviction, 
that  such  statute,  while  it  conferred  no 
new  or  other  power  than  that  possessed 
at  common  law,  nevertheless  imposed 
the  duty  to  see  to  it  that  the  power  was 
not  lost  to  impose  future  punishment 
after  the  release  if  the  condition  of  sus- 
pension was  violated. 

In  the  cases  cited  in  the  margin  the 
power  was  upheld  upon  the  rulings  in 
Com.  V.  Dowdican,  and  the  Forsyth  Case, 
supra,  or  because  of  a  practice  long  pre- 
vailing.* 

Leaving  aside  the  question  of  the  as- 
serted duty  to  sustain  the  doctrine  be- 
cause of  the  long-established  practice, 
[49]  which  we  shall  hereafter  consider, 
we  think  it  clear  that  the  long  and 
settled  line  of  authority  to  which  we 
have  previously  referred,  denying  the 
existence  of  the  power,  is  in  no  way 
weakened  by  the  rulings  which  lie  at  the 


St.  Rep.  175,  3Q  S.  E.  858  (1808)  ;  Republic 
V.  Pedro,  11  Haw.  287  (1898) ;  Re  Beck,  63 
Kan.  57,  64  Pac.  971  (1001);  Miller  v. 
Evans,  115  Iowa,  101,  56  L.R.A.  101,  01 
Am.  St.  Rep.  143,  88  N.  W.  198  (1901); 
People  ex  rel.  Boenert  v.  Barrett,  202  111. 
287,  63  L.R.A.  82,  95  Am.  St.  Rep.  230,  67 
N.  E.  23  (1003)  ;  Re  Flint,  25  Utah,  338,  95 
Am.  St.  Rep.  853,  71  Pac.  531  (1003)  ;  State 
T.  Dalton,  100  Tenn.  544,  72  S.  W.  456,  15 
Am.  Crim.  Rep.  653  (1002);  Grupdel  v. 
People,  33  Colo.  101,  108  Am.  St.  Rep. 
76,  70  Pac.  1022  (1005);  Tattle  v.  Lang. 
100  Me.  123,  60  Atl.  802  (1005) ;  McCamp- 
bell  V.  State.  116  Tenn.  08,  03  S.  W.  100 
(1006);  Re  St.  Hilaire,  101  Me.  522,  64 
Atl.  882,  8  Ann.  Cas.  385  (1006);  Tanner 
y.  Wiggins,  64  Fla.  203,  45  So.  450,  14  Ann. 
Caa.  718  (1907) ;  State  v.  Hockett,  120  Mo. 
App.  630,  108  S.  W.  500  (1008)  ;  Ex  parte 
Clendenning,  22  Okla.  108,  10  L.R.A.(N.S.) 
1041,  132  Am.  St.  Rep.  628,  07  Pac.  650 
(1908);  Ex  parte  Cornwall,  223  Mo.  250, 
135  Am.  St.  Rep.  507,  122  S.  W.  666  (1000)  ; 
Wall  V.  Jones,  135  Ga.  425,  60  8.  E.  548 
(1010);  State  v.  Smith,  173  Ind.  388,  00 
N.  E.  607  (1000);  State  ex  rel.  Cary  v. 
Ungum,  112  Minn.  121,  127  N.  W.  465 
(1010);  Re  Peterson,  10  Idaho,  433,  33 
L.RJk.(N.8.)  1067,  113  Pac.  720  (1011); 
SUte  V.  Abbott,  87  8.  C.  466,  33  L.R.A. 
(N.S.)  112,  70  S.  E.  6,  Ann.  Cas.  1012B, 
1189  (1011);  Spencer  v.  State,  125  Tenn. 
64,  38  L.R.A.(N.8.)  680,  140  S.  W.  507 
(1911) ;  SUte  ex  rel.  Dawson  v.  Sapp,  87 
Kan.  740,  42  L.R.A.(N.S.)  249,.  125  Pac. 
78  (1912) ;  Daniel  v.  Persons,  137  Ga.  826, 
74  S.  E.  260  (1012) ;  State  v.  Sturgis,  110 
Me.  06,  43  L.RJL.(K.S.)  443,  85  Atl.  474 
(1912) ;  State  v.  Talberth.  100  Me.  575,  85 
AtL  206  (1012) ;  Fuller  v.  State,  100  Miss. 
811,  39  L.R.A.(N.S.)  247,  67  So.  806,  Ann. 
Gas.  1914A,  98  (1912) ;  Ex  parte  Bugg,  168 
61  L.  ed. 


Mo.  App.  44,  145  S.  W.  831  (1912)  ;  Snod- 
grass  V.  State,  67  Tex.  Crim.  Rep.  616,  41 
L.R.A.(N.S.)  1144,  150  S.  W.  162  (1912); 
Roberts  v.  Wansley,  137  Ga.  439,  73  S.  E. 
654  (1912);  Hancock  v.  Rogers,  140  Ga. 
688,  79  S.  E.  558  (1913);  Brabandt  v. 
Com.  157  Ky.  130,  162  S.  W.  786  ( 1914 )  ; 
Re  Hart,  29  N.  D.  38,  L.RA.1915C,  1169, 
149  N.  W.  568  (1014) ;  Reese  v.  Olsen,  44 
Utah,  318,  130  Pac.  041    (1014). 

t  Stete  v.  Addy,  43  N.  J.  L.  113,  80  Am. 
Rep.  547  (1881);  People  v.  Mueller,  15 
Chicago  Leg.  News,  364  (1883);  Com.  v. 
Malouey,  145  Mass.  205.  13  N.  E.  482 
(1887) ;  Ex  parte  Williams,  20  Fla.  310,  8 
So.  425  (1800);  State  v.  Crook,  11'5  N. 
C.  700,  20  L.R.A.  200,  20  S.  E.  513 
(1804);  State  v.  Whitt,  117  N.  C.  804, 
23  S.  E.  452  (1805)  ;  People  ex  rel.  Dun- 
nigan  v.  Webster,  14  Misc.  617,  36  N. 
Y.  Supp.  745  ( 1805 ) ;  Weber  v.  State,  58 
Ohio  St.  616,  41  L.R.A.  472,  51  N.  E.  116 
(1808) ;  Scbaefer  v.  State,  7  Ohio  C.  C.  N. 
S.  202.  27  Ohio  C.  C.  701  (1005) ;  Re  Le6, 
3  Ohio  N.  P.  N.  S.  533,  16  Ohio  S.  &  C.  P. 
Dec.  250  (1905)  ;  State  v.  Hilton,  151  N.  C. 
687,  65  S.  E.  1011  (1000);  State  ex  rel. 
Buckley  v.  Drew,  75  N.  H.  402,  74  Atl.  875 
(1000) ;  State  ex  rel.  O'Connor  v.  Drew,  7') 
N.  H.  604,  76  Atl.  101  (1010)  ;  Re  Hinson, 
156  N.  C.  250,  36  L.R. A.  ( N.S.-)  352,  72  S. 
E.  310  (1911);  State  ex  rel.  (3ehrmann  v. 
Osborne,  70  N.  J.  Eq.  430,  82  Atl.  424 
(1911) ;  People  v.  Goodrich,  149  N.  Y.  Supp. 
406  (1014) ;  SUte  v.  Tripp,  168  N.  C.  150, 
83  8.  E.  630  (1014) ;  State  v.  Johnson,  160 
N.  C.  311.  84  S.  E.  767  (1015).  See  Greene 
V.  State,  88  Ark.  290.  114  S.  W.  477  (1008)  : 
Joiner  v.  State,  94  Ark.  198,  126  8.  W.  723 
(1910);  People  v.  Patrich,  118  Cal.  332, 
00  Pac.  425  (1807) ;  Com.  ex  rel.  Kuber  v. 
Keeper,  6  Pa.  Super.  Ct.  420  (1808) ;  Com. 
V.  Dunleavv,  16  Fa.  Super.  Ct.  380  (1901). 
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basis  of  the  cases  relied  upon  to  the  eon- 
trary.  In  the  first  place,  on  the  face 
of  the  opinion  in  Com.  y.  Dowdican,  su- 
pra, it  would  seem  certain  that  that  case 
treated  the  power  as  being  brought  by 
the  state  legislation  which  was  referred 
to  within  the  domain  of  reasonable  dis- 
cretion, since  by  the  effect  of  that  1^^ 
lation  the  right  to  exert  such  power,  if 
not  directly  authorized,  was  at  least,  by 
essential  implication,  sanctioned  by  the 
state  law.  In  the  second  place,  in  so 
far  as  the  Forsyth  Case,  supra,  is  con- 
cerned and  its  declaration  as  to  what 
was  the  common  law  upon  the  subject, 
the  error  thus  fallen  into  is  not  only 
demonstrated  by  what  we  have  said  as 
to  the  common  law,  but  is  additionally 
shown  by  the  fact  that  the  quotation 
from  Hale's  Pleas  of  the  Crown,  made 
in  the  opinion,  contains  clauses  support- 
ing the  opinion  expressed  as  to  the  com- 
mon law  when  in  fact  the  clauses  in 
question,  it  would  seem,  were,  by  some 
error  of  citation,  mistakenly  attributed 
to  Hale.  We  say  this  because  the  clauses 
referred  to  and  attributed  to  EEale  in 
the  quotation  are  not  found  in  any  edi- 
tion of  the  Pleas  of  the  Crown  which  we 
have  been  able  to  examine,  and  it  is 
stated  by  counsel  for  the  United  States 
that,  after  diligent  search,  no  passage 
containing  the  clauses  has  been  discov- 
ered, and  the  existence  of  any  edition  of 
the  work  containing  them  is  not  pointed 
out  by  opposing  counsel.  But  whether 
this  be  well  founded  or  not,  as  the  con- 
clusion concerning  the  common  law 
which  the  case  expressed  is,  we  think, 
obviously  unsound,  we  are  unable,  on  the 
authority  of  such  a  mistaken  view,  to 
disregard  the  long  established  and  sound 
rule  laid  down  in  the  many  state  cases 
which  we  have  quoted. 

So  far  as  the  courts  of  the  United 
States  are  concerned,  [50]  it  suffices  to 
siay  that  we  have  been  referred  to  no 
opinion  maintaining  the  asserted  power, 
and,  on  the  contrary,  in  the  opinion  in 
the  only  case  in  wMch  the  subject  was 
considered,  it  was  expressly  decided  the 
power  was  wanting.  United  States  v. 
Wilson,  46  -Fed.  748  (1891).  It  is  true 
that  in  the  District  of  Columbia  the 
existence  of  the  power  was  maintained. 
Miller.  V.  United  States,  41  App.  D.  C. 
52  (1913).  But  the  unsoundness  of  the 
grounds  upon  which  the  conclusion  was 
based  is  demonstrated  by  what  we  have 
previously  said;  and,  aside  from  this. 
as  the  subject  was  covered  by  an  act 
of  Congress  conferring  power  of  parol 
(Act  of  June  25,  1910,  36  Stat,  at  L. 
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864,  chap.  433),  the  case  requires  no 
further  consideration. 

4.  The  duty  to  recognize  the  power  as 
lawful  because  of  its  exertion  in  prac- 
tice by  the  state  and  Federal  courts, 
and  the  implications  arising  there- 
from. 

There  is  no  doubt  that  in  some  states, 
without  reference  to  probation  legisla- 
tion or  an  affirmative  recognition  of 
any  doctrine  supporting  the  power,  it 
was  originally  exerted,  and  the  right  to 
continue  to  do  so  came  to  be  recognized 
solely  as  the  result  of  the  prior  prac- 
tice. State  ex  reL  Gehrmann  v.  OsbomCi 
79  N.  J.  Eq.  430,  82  Atl.  424. 

As  to  the  courts  of  the  United  States, 
in  one  of  the  circuits,  the  first,  especial- 
ly in  the  Massachusetts  district,  it  is  ad- 
mitted the  practice  has  in  substance 
existed  for  probably  sixty  years,  as  the 
residt  of  a  system  styled  'laying  the 
case  on  file.''  The  origin  of  this  system 
is  not  explained,  but  it  is  stated  in  the 
brief  supporting  the  practice  that  courts 
of  the  United  States  have  considered  the 
existing  state  laws  as  to  probation,  and 
have  endeavored  in  a  certain  manner  to 
conform  their  action  thereto.  It  is  true, 
also,  that  in  the  courts  of  the  United 
States,  sometimes  in  one  or  more  dis- 
tricts in  a  circuit  and  sometimes  in  other 
circuits,  in  many  instances  the  power 
here  asserted  was  exerted,  it  would  seem 
without  any  question,  there  being  no  ob- 
jection raised  by  the  representatives  of 
[51]  the  United  States;  indeed,  it  is 
said  that  in  Ohio,  where  the  power,  as 
we  have  seen,  was  recognized  as  exist- 
ing, it  was  exerted  by  Mr.  Justice  Mat- 
thews of  this  court  when  sitting  at 
circuit,  and  there  and  elsewhere,  it  is 
pointed  out,  the  power  was  also  exMed 
in  some  instances  by  other  judges  then  or 
subsequently  members  of  this  court.  But 
yet  it  is  also  true  that,  numerous  as  are 
the  instances  of  the  exertion  of  the  pow- 
er, the  practice  was  by  no  means  uni- 
versal, many  United  States  judges,  even 
in  a  district  where  the  power  had  been 
exerted,  on  a  change  of  incumbency,  per- 
sistently refusing  to  exert  the  power  on 
the  g^und  that  it  was  not  possessed. 
Indeed,  so  far  was  this  the  case  that  we 
think  it  may  be  said  that  the  exertion 
of  the  power  under  the  circumstances 
stated  was  intermittent,  and  was  not 
universal,  but  partial. 

As  amply  shown  by  the  case  before 
us,  we  think  also  it  is  apparent  that  the 
situation  thus  described  was  brought 
about  by  the  scrupulous  desire  of  judges 

242  U.  8. 


1916. 


LEHON  V.  ATLANTA, 


61-53 


not  to  abase  their  undoubted  discretion 
as  to  granting  new  trials,  and  yet  to 
provide  a  remedy  for  conditions  in  cases 
where  a  remedy  was  called  for  in 
the  interest  of  the  administration  of  the 
criminal  law  itself,  as  well  as  by  the 
most  obvious  considerations  of  human- 
ity and  public  well-being, — conditions 
arising  in  the  nature  of  things  from  the 
state  of  proof  in  cases  coming  before 
them  which  could  not  possibly  have  been 
foreseen  and  taken  into  consideration 
by  the  law-making  mind  in  fixing  in  ad- 
vance the  penalty  to  be  imposed  for  a 
particular  crime.  And  the  force  of  this 
conclusion  will  become  more  manifest 
by  considering  that  nowhere  except  spo- 
radically was  any  objection  made  to  the 
practice  by  the  prosecuting  officers  of 
the  United  States,  who,  indeed,  it  is 
said,  not  infrequently  invoked  its  exer- 
cise. Albeit  this  is  the  case,  we  can  see 
no  reason  for  saying  that  we  may  now 
hold  that  the  right  exists  to  continue  a 
practice  which  is  inconsistent  with  the 
Constitution,  since  its  exercise,  in  the 
very  nature  of  things,  [52]  amounts  to 
a  refusal  by  the  judicial  power  to  per- 
form a  duty  resting  upon  it,  and,  as  a 
consequence  thereof  to  an  interference 
with  both  the  legislative  and  executive 
authority  as  fixed  by  the  Constitution. 
The  fact  that  it  is  said  in  argument  that 
many  persons,  exceeding  two  thousand, 
are  now  at  large  who  otherwise  would 
be  imprisoned  as  the  result  of  the  exer- 
tion of  the  power  in  the  past,  and  that 
misery  and  anguish  and  miscarriage  of 
justice  may  come  to  many  innocent  per- 
sons by  now  declaring  the  practice  il- 
legal, presents  a  grave  situation.  But 
we  are  admonished  that  no  authority 
exists  to  cure  wrongs  resulting  from  a 
violation  of  the  Constitution  in  the  past, 
however  meritorious  may  have  been  the 
motive  giving  rise  to  it,  by  sanctioning 
a  disregard  of  that  instrument  in  the  fu- 
ture. On  the  contrary,  so  far  as  wrong 
resulting  from  an  attempt  to  do  away 
with  the  consequences  or  the  mistaken 
exercise  of  the  power  in  the  past  is  con- 
cerned, complete  remedy  may  be  afford- 
ed by  the  exertion  of  the  pardoning 
power;  and,  so  far  as  the  future  is  con- 
cerned, that  is,  the  causing  of  the  im- 
position of  penalties  as  fixed  to  be  sub- 
ject, by  probation  legislation  or  such 
other  means  as  the  legislative  mind  may 
devise,  to  such  judicial  discretion  as  may 
be  adequate  to  enable  courts  to  meet, 
by  the  exercise  of  an  enlarged  but  wise 
discretion,  the  infinite  variations  which 
may  be  presented  to  them  for  judgment, 

recourse  must  be  had  to  Congress,  whose 
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legislative  power  on  the  subject  is,  in 
the  very  nature  of  things,  adequately 
complete. 

While  the  conclusions  just  stated  in- 
evitably exact  that  the  rule  which  is  be- 
fore us  be  made  absolute  and  that  the 
mandamus  issue,  nevertheless  we  are  of 
opinion  that  the  exceptional  conditions 
which  we  have  described  require  that  we 
exercise  that  reasonable  discretion  with 
which  we  are  vested  to  temporarily  sus- 
pend the  issue  of  the  writ  so  as  to  afford 
ample  time  for  executive  clemency  or 
such  other  action  as  may  be  required  to 
meet  the  situation.  [53]  And  for  this 
purpose  the  issue  of  the  writ  will  be 
stayed  until  the  end  of  this  term,  unless 
the  United  States  otherwise  requests, 
when  it  will  go  as  a  matter  of  course. 

Rule  made  absolute. 


DAN.  S.  LEHON,  Plff.  in  Err., 

V. 

CITY  OF  ATLANTA. 

(See  S.  C.  Reporter's  ed.  53-56.) 

Error  to  state  court  —  frivolous  Federal 
question. 

1.  The  contention  that  municipal  ordi- 
nances, which  subject  the  business  of  a 
private  detective  or  detective  agency  to 
police  supervision,  and  provide  that  no  per- 
son shall  carry  on  su^i  business  without 
first  being  recommended  by  the  board  of 
police  commissioners  and  taking  the  oath 
of  a  city  detective  and  giving  a  £>nd,  offend 
against  the  due  process  of  law  and  equal 
protection  of  the  laws  clauses  of  U.  S. 
Const.  14th  Amend.,  is  not  so  frivolous  as 
not  to  serve  as  the  basis  of  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state 
court. 

[For  other  cases,  see  Appeal  and  Error,  1110- 
1137,  In  Digest  Sap.  Ct.  1808.] 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884,  and  Kipley  v.  Illinois,  42  L.  ed.  U. 
S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  613. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 

359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
10  141^ 
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Oonstltntloiial  law  —  due  process  of  law 
—  equal  protection  of  tlie  laws  —  reg- 
ulating private  detectives  —  police 
power. 

2.  Municipal  ordinances  which  subject 
the  business  of  a  private  detective  or  detec- 
tive agency  to  police  supervision,  and  pro- 
vide that  no  person  shall  carry  on  such 
business  without  first  being  recommended  by 
the  board  of  police  commissioners  and  tak- 
ing the  oath  of  a  city  detective  and  giving  a 
bond,  do  not  offend  against  the  due  proc- 
ess of  law  and  equal  protection  of  the  laws 
clauses  of  U.  S.  Const.  14th  Amend.,  but 
are  valid  exercises  of  the  police  power. 
[For  other  cases*  sec  ConRtltutlonal  Law,  860- 
868,  586-590,  in  Digest  Sap.  Ct  1908.] 

Statutes  —  who  may  assail  validity  * 
discrimination  against  nonresident. 

t.  A  nonresident  private  detective  who 


made  no  effort  to  comply  with  municipal 
ordinances  which  subject  the  business  of  a 
private  detective  or  detective  agency  to 
police  supervision,  and  provide  that  no  per- 
son shall  carry  on  such  business  without 
first  being  recommended  by  the  board  of 
police  commissioners  and  taking  the  oath 
of  the  city  detective  and  giving  a  lx)nd,  can- 
not complain  that  in  their  enforcement  an 
unconstitutional  discrimination  was  made 
against  citizens  of  other  states. 
[For  other  cases,  see  Statutes,  I.  d,  8,  In  Di- 
gest Sup.  Ct.  1908.] 

[No.  103.] 

Submitted  November  14,  1010.    Decided  Do 
cember  4,  1016. 


Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  y.  North  Carolina,  42  L.  ed.  U. 
S.  866. 

As  to  who  may  raise  objection  that  a 
statute  contains  an  unconstitutional  dis- 
crimination— see  notes  to  Pugh  v.  Pugh, 
32  L.R.A.(N.S.)  954,  and  Pullman  Co. 
V.  Knott,  59  L.  ed.  U.  S.  106. 

As  to  the  validity  of  class  legislation, 
generally — see  notes  to  State  v.  Good- 
will, 6  L.R.A.  621,  and  State  v.  Loomis, 
21  L.R.A.  789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gener- 
ally— see  note  to  Louisville  Safety  Vault 
&  T.  Co.  V.  Louisville  &  N.  R.  Co.  14 
L.R.A.  579. 

Power  to  regulate  business  of  private 

detectives. 

There  is  very  little  authority  on  this 
question.  Aside  from  the  decision  below 
in  the  principal  case  (Lehon  v.  Atlanta, 
16  Ga.  App.  64,  84  S.  E.  608),  the  ques- 
tion seems  to  have  been  raised  in  but 
two  cases,  Fox  v.  Smith,  123  App.  Div. 
369, 108  N.  Y.  Supp.  181,  and  Re  Amour, 
1  Pa.  Dist.  R.  620.  The  law  assailed  in 
the  first  of  these  cases  was  N.  T.  Laws, 
chap.  422,  as  amended  by  Laws  1899, 
chap.  318,  and  Laws  1901,  chap.  362, 
making  it  a  misdemeanor  to  engage  in 
the  business  of  private  detective  for 
hire,  without  first  having  obtained  a  li- 
cense from  the  state  comptroller,  such 
license  to  be  issued  only  upon  a  satis- 
factory showing  of  good  character,  and 
upon  giving  a  lK>nd  in  the  sum  of  $2,000. 
''That  it  [the  statute]  is  within  the 
police  power  of  the  state,  and  therefore 
constitutional,  I  entertain  no  doubt," 
said  Scott,  J.,  in  speaking  for  the  court. 
''The  evil  results  which  have  in  innum- 
erable cases  followed  upon  the  employ- 
ment of  ao-called  'private  detectives'  are 
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well  known  to  every  judge,  to  the  mem- 
bers of  the  bar,  and  to  the  community 
generally.  Undoubtedly  such  agencies 
must  often  be  employed,  and  undoubted- 
ly many  of  the  persons  following  the 
calling  are  honest  and  honorable,  but  it 
is  equally  unquestionable  that  many  dis- 
honest and  dishonorable  persons  have 
undertaken  to  act  as  private  detectives, 
and  have  been  quite  unable  or  unwilling 
to  resist  the  temptation  to  resort  to  per- 
jury and  blackmail.  That  persons 
should  be  forbidden  to  follow  this  call- 
ing without  an  inquiry  into  their  char- 
acter and  the  issuance  of  licenses  by  the 
state  is  reasonable  and  conducive  of  good 
order  and  the  welfare  of  the  community. 
There  would  seem  to  be  at  least  as  much 
justification  for  a  statute  requiring  pri- 
vate detectives  to  be  licensed  as  there  is 
for  requiring  emplo3rment  bureaus  (Peo- 
ple ex  rel.  Armstrong  v.  Warden,  183 
N.  Y.  223,  2  L.R.A.(N.S.)  859,  76  N.  E. 
11,  5  Ann.  Cas.  325)  or  plumbers 
(Schnaier  v.  Navarre  Hotel  &  Importa- 
tion Co.  182  N.  Y.  83,  70  L.R.A.  722, 
108  Am.  St.  Rep.  790,  74  N.  E.  561),  or 
persons  following  other  lawful  pursuits, 
to  take  out  licenses  as  a  condition  of 
doing  business." 

In  the  Pennsylvania  case,  which  was 
an  application  for  a  license  under  Pa. 
Act  May  23,  1887,  P.  L.  13,  prohibiting 
the  carrying  on  of  the  business  of  a  de- 
tective without  paying  into  the  county 
treasury  a  license  fee  and  giving  bond 
in  the  sum  of  $2,000,  a  remonstrance 
was  filed  which,  among  other  objections, 
alleged  that  the  statute  was  unconstitu- 
tional. The  court  granted  the  license, 
saying  that  the  objections  were  not  sup- 
ported by  the  evidence,  but  made  no 
especial  reference  to  the  question  of  the 
validity  of  the  statute  further  than  to 
say :  "Licenses  have  been  granted  under 
its  provisions  all  over  the  state.'' 

24S  U.  8. 
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PJ  ERROR  to  the  Court  of  AiH>eal8  of 
the  State  of  Georgia  to  review  a  judg- 
ment \ibich  affirmed  a  conviction  in  the 
Recorder's  Court  of  the  City  of  Atlanta 
of  a  violation  of  municipal  ordinances 
ngolating  private  detectives.  Afi^nned. 
See  same  case  below,  16  Qa.  App.  64, 
84  S.  E.  608. 
The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Little,  Arthur  O. 
Powell,  Marlon  Smith,  and  Max  F.  Gold- 
stein submitted  the  cause  for  plaintiff 
in  error: 

The  occupation  of  private  detective, 
especially  as  defined  in  this  case,  is  a 
lawful  calling. 

Dent  V.  West  Virginia,  129  U.  8.  114, 
121,  32  L.  ed.  623,  626,  9  Sup.  Ct.  Rep. 
231;  State  v.  Hinman,  23  Am.  St.  Rep. 
25,  note. 

In  Georgia  the  taxing  of  a  business  in 
the  general  tax  act  carries  the  conclu- 
sive implication  that  it  is  a  lawful  occu- 
pation. 

Miller  v.  Shropshire,  124  Ga.  829,  53 
S.  E.  335,  4  Ann.  Cas.  574. 

The  right  to  pursue  any  lawful  call- 
ing is,  of  course,  a  right  protected  by 
the  Federal  Constitution. 

Allgeyer  v.  Louisiana,  166  U.  S.  678, 
41  L,  ed.  832, 17  Sup.  Ct.  Rep.  427;  Tick 
Wo  V.  Hopkins,  118  U.  S.  366,  369,  30 
L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
236,  49  L.  ed.  169,  175,  25  Sup.  Ct.  Rep. 
18;  Lawton  v.  Steele,  152  U.  S.  133,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
Chicago,  M.  &  St.  P.  R.  Co.%  v.  Tompkins, 
176  U.  S.  167,  172,  44  L.  ed.  417,  420, 
20  Sup.  Ct.  Rep.  336. 

Even  though  the  subject  be  one  as  to 
which  the  exercise  of  the  police  power 
is  legitimate,  the  exercise  must  be  had 
with  due  regard  to  constitutional  rights 
and  the  regulation  must  have  relation  to 
the  end  for  the  accomplishment  of  which 
the  exercise  of  the  police  power  is  au- 
thorized. Under  the  guise  of  accomplish- 
ing some  object  within  the  police  power 
the  lawmaking  body  cannot  adopt  regu- 
lations which  are  not  legitimately  adapt- 
ed to  that  end,  and  which  infringe  con- 
stitutional guaranties. 

Vance  v.  W.  A.  Vandercook  Co..  170 
U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct. 
Rep.  674. 

Any  enactment  which  is  not  a  legiti- 
mate and  constitutional  police  reg^ilfttion 
cannot  be  made  such  by  being  placed  in 
the  same  act  with  a  police  regulation, 

or  by  being  enacted  in  a  context  which 
•1  L.  ed. 


professes  a  puipose  which  would  be  the 
proper  object  tor  the  exercise  of  that 
power. 

Coppage  V.  Kansas,  236  U.  S.  1,  69  L. 
ed.  441,  L.R.A.1916C,  960,  36  Sup.  Ct. 
Rep.  240. 

It  is  indisputably  the  right  of  every 
citisen  of  the  United  States  to  follow 
any  lawful  calling,  business,  or  profes- 
sion he  may  choose,  subject  only  to  such 
restrictions  as  are  imposed  upon  all  per- 
sons of  like  age,  sex,  and  condition. 

Dent  V.  West  Virginia,  129  U.  S.  114, 
121,  32  L.  ed.  623,  625,  9  Sup.  Ct.  Rep. 
231. 

It  is  a  test  question  whether  there  is 
any  discrimination  in  favor  of  the  state 
or  of  citizens  of  the  state  which  enacted 
the  law.  Whenever  there  is  such  dis- 
crimination, it  is  fatal. 

Howe  Mach.  Co.  v.  Gage,  100  U.  8. 
676,  679,  26  L.  ed.  764-766. 

Even  in  the  exercise  of  the  police  pow- 
er there  must  be  no  discrimination  be- 
tween residents  and  nonresidents. 

Webber  v.  Virginia,  103  U.  S.  344,  26 
L.  ed.  665. 

Even  as  to  intoxicating  liquors  the 
rule  applies. 

Walling  V.  Michigan,  116  U.  S.  446,  29 
L.  ed.  691,  6  Sup.  Ct.  Rep.  464;  Scott 
V.  Donald,  165  U.  S.  68,  41  L.  ed.  632, 
17  Sup.  Ct.  Rep.  266;  Vance  v.  W.  A. 
Vandercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100,  18  Sup.  Ct.  Rep.  674. 

Statutes  prohibitmg  a  nonresident 
from  being  a  trustee  are  void. 

Roby  V.  Smith,  131  Ind.  346, 16  L.R.A. 
792,  31  Am.  St.  Rep.  442,  30  N.  E.  1093. 

The  principle  is  recognized  in  Georgia. 

Gould  V.  Atlanta,  65  Ga.  678;  Atlanta 
V.  Jacobs,  126  Ga.  623,  64  S.  £.  634. 

The  plaintiff  in  error  is  not  precluded 
from  raising  the  question. 

Campbell  v.  Thomasville,  6  Ghi.  App. 
238,  64  S.  E.  816. 

A  statute,  though  fair  on  its  face,  may 
not  be  enforced  if,  under  the  circum- 
stances of  a  particular  case,  it  would  de- 
prive a  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  deny 
him  the  equal  protection  of  the  laws. 

Tick  Wo  V.  Hopkins,  118  U.  S.  366, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Dob- 
bins V.  Los  Angeles,  196  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18. 

Under  our  system  the  people,  who  are 
the  subjects,  are  the  sovereigns.  Their 
rights,  whether  collective  or  individual, 
are  not  bound  to  give  way  to  a  senti- 
ment of  loyalty  to  the  person  of  a  mon- 
arch. The  citizen  here  knows  no  person, 
however  near  to  those  in  power,  or  how- 
ever powerful  himself,  to  whom  he  need 
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yield  the  rights  whieh  tiie  law  seenres 
to  him  when  it  is  well  administered. 

United  SUtes  ▼.  Lee,  106  U.  S.  206,  27 
L.  ed.  177, 1  Sup.  Ct.  Rep.  240. 

The  right  of  both  the  government  and 
of  the  accused  to  prepare  for  prosecu- 
tion or  defense,  as  the  case  may  be,  is 
an  inherent  right,  and  is  one  which  is  to 
be  freely  exercised  without  molestation. 

Re  Quarles,  158  U.  8.  532,  39  L.  ed. 
1080, 15  Sup.  Ct.  Rep.  959. 

In  the  case  of  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  41  L.  ed.  832, 17  Sup.  Ct. 
Rep.  427,  the  court  haviiig  reached  the 
conclusion  that  the  statute  of  Louisiana 
could  not  limit  the  contractual  powers 
of  a  person  in  another  state,  held  also 
that  the  statute  could  not  reach  one  who, 
in  Louisiana,  did  an  act  to  make  that 
contract  effectual;  in  other  words,  All- 
geyer was  allowed  to  set  up  the  consti- 
tutional privileges  of  his  nonresident 
eorrespondent. 

The  right  of  the  prisoner  to  take  the 
necessary  means  for  his  full  and  proper 
defense  begets  in  the  person  employed, 
as  being  necessary  to  the  successful 
prosecution  of  that  defense,  a  like  right 
to  do  the  acts  which  are  appropriate  to 
the  defense,  and  both  of  these  are  rights 
which  are  protected  by  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

Logan  y.  United  States,  144  U.  S.  263, 
36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617;  Re 
Quarles,  158  U.  S.  532,  39  L.  ed.  1080, 
15  Sup.  Ct.  Rep.  959;  Ex  parte  Tar- 
brough,  no  U.  S.  651,  28  L.  ed.  274^  4 
Sup.  Ct.  Rep.  152. 

When  the  state  undertakes  to  exclude 
citizens  of  other  states  from  occupations 
open  to  its  citizens,  this  court  will  look 
beyond  mere  definitions,  and  will  look 
to  see  what  are  the  terms  of  the  employ- 
ment, and  whether  the  business  actually 
pursued,  irrespective  of  what  any  state 
legislative  or  judicial  body  may  call  it, 
is  such  as  that  the  state  may  confine  the 
pursuit  of  it  to  its  own  citizens.  The 
Supreme  Court  of  the  United  States  will 
disregard  all  form  and  superficiality  and 
look  to  substance. 

Coppage  V.  Kansas,  236  U.  8.  1,  59  L. 
ed.  441,  L.R.A.1915C,  960,  35  Sup.  Ct. 
Rep.  240;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  581;  Fayerweather  v. 
Ritch,  195  U.  S.  276,  297,  49  L.  ed.  193, 
209,  25  Sup.  Ct.  Rep.  58;  Scott  v.  Mc- 
Neal  154  U.  S.  34,  38  L.  ed.  896, 14  Sup. 
Ct.  Rep.  1108. 
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Mr.  SasMl  D.  Hawtott  submitted  tha 
cause  for  defendant  in  error.  Mr.  James 
L.  Mayson  was  on  the  brief : 

The  present  plaintiff  in  error  is  in  no 
position  to  raise  the  questions  here 
sought  to  be  made  because  he  made  no 
application  to  the  board  of  police  com- 
missioners of  the  city  of  Atlanta  for 
this  recommendation,  and  therefore  he 
cannot  attack  the  oiforeement  of  the 
ordinance,  nor  can  he  attack  the  method 
by  which  the  ordinance  was  enforced. 

Oundling  v.  Chicago,  177  U.  S.  183,  44 
L.  ed.  725,  20  Sup.  Ct  R^  633;  Lehon 
V.  Atlanta,  16  Ga.  App.  65,  84  S.  £.  608. 

The  courts  do  not  consume  time  in 
discussing  constitutional  objections  as 
affecting  one  not  a  party  to  the  ease. 

Cooley,  Const  lam.  5th  ed.  p.  197; 
Reid  V.  Eatonton,  80  Ga.  755,  6  S.  £.  602. 

A  detective  is  in  essence  a  peace  offi- 
cer, and  the  relinquishment  by  a  munic- 
ipality of  the  exercise  of  the  right  to 
supervise  and  regulate  the  conduct  of  a 
detective  would  amount,  pro  tanto,  to 
the  surrender  or  abrogation  of  appro- 
priate municipal  functions. 

Lehon  v.  Atlanta,  16  Ga.  App.  64,  84 
S.  E.  608. 

A  state  can  restrict  the  exercise  of  a 
vocation  to  citizens  where  the  vocation 
is  liable  to  lead  to  disorder. 

Trageser  v.  Gray,  73  Md.  250,  d 
L.R.A.  780,  25  Am.  St  Rep.  587,  20  AtL 
905. 

A  state  can  likewise  pass  a  law  where- 
by a  license  to  retail  intoxicating  liquors 
shall  be  issued  only  to  male  inhabitants. 

Welsh  V.  State,  126  Ind.  71,  9  L.R.A. 
664.  25  N.  E.  883. 

The  Federal  provision  securing  equal 
protection  was  originally  directed 
against  race  discrimination. 

Slaughter-House  Cases,  16  Wall  36, 
21  L.  ed.  394. 

This  doctrine  has  been  very  much  de- 
veloped, and  a  majority  of  the  cases 
cited  under  this  law  apply  to  the  white 
rather  than  to  the  colored  race. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383. 

Generally  speaking,  statutes  regulat- 
ing the  practice  of  .professions  and  pur- 
suit of  occupations  are  left  to  the  discre- 
tion of  the  particular  state. 

People  V.  Phippin,  70  Mich.  6,  37  N. 
W.  888;  State  ex  rel.  Walker  v.  Green, 

112  Ind.  462,  14  N.  E.  352;  Walkton  v. 
Nevin,  128  U.  S.  578,  32  L.  ed.  544,  9 
Sup.  Ct.  Rep.  192;  Barbier  v.  Connolly, 

113  U.  S.  32,  28  L.  ed.  925,  5  Sup.  Ct. 

Rep.  357;  Allen  v.  Wyckoff,  48  N.  J.  L. 

90,  57  Am.  Rep.  548,  2  Atl.  659;  Fire 

Asso.  of  Philadelphia  v.  New  York,  119 
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U.  S.  UO,  30  L.  ed.  342,  7  Sup.  Ct.  Rep. 
108. 

A  possibility  of  maladministration  is 
not  enough. 

WUliams  v.  Mississippi,  170  U.  8.  217, 
42  L.  ed.  1023,  18  Sup.  Ct.  Rep.  583. 

Where  the  plaintiff  in  error  has  had 
his  day  in  court  and  an  opportunity  to 
defend,  and  his  right  of  appeal  has  been 
protected,  due  process  of  law  has  been 
afforded. 

Cooley,  Const.  lim.  §  356;  Dartmouth 
College  V.  Woodward,  4  Wheat,  518,  4 
L.  ed.  629;  2  Kent,  Com.  10. 

The  14th  Amendment  does  not  under- 
take to  withdraw  from  the  states  their 
inherent  power  to  prohibit  or  regulate 
trades  and  occupations  which  are  or  may 
be  unwholesome,  or  to  r^fulate  the  use 
of  property  so  as  to  guard  against  a  use 
which  is  injurious  to  the  community. 

Davis  y.  Massachusetts,  167  U.  S.  43, 
42  L.  ed.  71,  17  Sup.  Ct.  Rep.  731; 
Slaughter-House  Cases,  16  WaU.  36,  21 
L.  ed.  394;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep. 
992,  1257;  Holden  v.  Hardy,  169  U.  S. 
366,  392,  42  L.  ed.  780,  791,  18  Sup.  Ct. 
Rep.  383. 

The  courts  have  wisely  left  to  the 
legislature  the  right  to  exercise  its  dis- 
cretion in  matters  pertaining  to  police, 
and,  if  the  object  is  conducive  to  the 
public  interest,  the  legislature  has  an 
unrestrained  choice  not  only  in  the  sub- 
ject-matter, but  in  the  means  employed. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L. 
ed.  385,  14  Sup.  Ct.  Rep.  499;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257;  Crowley 
V.  Christensen,  137  U.  S.  86,  34  L.  ed. 
620,  11  Sup.  Ct.  Rep.  13;  Gundling  v. 
Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633;  2  Tiedeman,  State  & 
Federal  Control  of  Persons  &  Property 
1900,  p.  730,  §  145. 

[54]  Mr.  Justice  McKenna  delivered 
the  opinion  of  the  court: 

The  question  in  the  case  is  the  validity 
of  ordinances  of  the  city  of  Atlanta, 
Oeoigia,  which  subject  the  business  of  a 
private  detective  or  detective  agency  to 
police  supervision,  and  provide  that  no 
person  shall  carry  on  such  business 
without  being  first  recommended  by  the 
board  of  police  commissioners,  and  tak- 
ing the  oath  of  a  city  detective,  and  gix- 
ing  a  bond  in  the  sum  of  $1,000,  as  pre- 
scribed by  the  ordinances. 

Plaintiff  in   error   was  convicted  in 
the  recorder's  court  of  the  city  of  a  | 
violation  of  the   ordinances,   and  sen- . 
fenced  to  pay  a  fine,  with  the  alternative ' 
•1  Jj.  ed. 


of  imprisonment.  Under  the  local  pro- 
cedure a  petition  for  certiorari  was  pre- 
sented to  the  judge  of  the  superior  court 
of  the  county  to  review  the  conviction, 
and  was  refused  ''sanction,"  to  use  the 
local  word.  This  action  was  approved 
by  the  court  of  appeals  and  the  judg- 
ment affirmed. 

The  court  of  appeals  rejected  the  con- 
tention that  the  ordinances  were  unrea- 
sonable and  void  under  the  Constitution 
of  the  state,  to  review  which  decision 
we,  of  course,  have  no  power;  and  it 
also  sustained  the  ordinances  against  the 
contention  that  they  offended  the  clauses 
of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  The  latter 
contention  is  repeated  here. 

His  contention,  in  its  most  general 
form,  is  that  the  ordinances  aboUsh  the 
occupation  of  private  detective  by  the 
requirements  of  application  for  a  permit 
to  the  police  commission  of  the  city,  the 
approval  of  the  chief  of  police,  oath  of 
office,  and  to  work  under  police  super- 
vision. These  requirements,  it  is  insist- 
ed, offend  the  due  process  and  equal  pro- 
tection clauses  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

The  contention  makes  a  Federal  ques- 
tion, and,  as  we  are  [55]  not  disposed  to 
consider  it  frivolous,  a  motion  to  dis- 
miss which  is  made  will  be  denied. 

In  passing  upon  the  merits  we  assume 
the  facts  of  the  complaint  were  estab- 
lished; that  is,  that  plaintiff  in  error 
was  proved  to  have  acted  as  a  private 
detective,  though  he  denied  and  denies 
it,  and  that  his  services  were  those  of 
a  "sleuth,"  though  he  asserts  they  were 
only  those  of  a  clerk.  We  make  these 
assumptions  against  the  denials  of  plain- 
tiff in  error  l^ause,  to  sustain  the  de- 
nials, he  selects  parts  of  the  testimony 
only,  and  ignores  also  the  deduction  that 
it  was  possible  to  make  even  from  that 
testimony. 

The  only  question  for  our  decision  is 
the  validity  of  the  law,  and  of  that  we 
have  no  doubt.  Nor  are  we  disposed  to 
take  much  time  in  its  discussion,  not- 
withstanding the  earnest  argument  of 
plaintiff  in  error.  The  extent  of  the 
police  power  of  the  state  has  been  to 
recently  explained  to  need  further  enun- 
ciation. The  present  case  is  easily  with- 
in its  principle.  It  would  be  very  com- 
monplace to  say  that  the  exercise  of 
police  is  one  of  the  necessary  activities 
of  government,  and  all  that  pertains  to 
it  may  be  subjected  to  regulation  and 
surveillance  as  a  precaution  against  per- 
version. The  Atlanta  ordinances  do  no 
more.     They  provide  in  effect  that  all 
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who  engage  in  it  or  are  connected  with 
it  as  a  business  shall  have  the  sanction 
of  the  state,  have  the  stamp  of  the  state 
as  to  fitness  and  character,  take  an  oath 
to  the  state  for  faithful  execution  of  its 
duties,  and  give  a  bond  for  their  sanc- 
tion. This  the  state  may  do  against 
its  own  citizens  and  may  do  against  a 
citizen  of  Louisiana,  which  plaintiff  in 
error  is,  or  against  a  citizen  of  any 
other  state. 

But  the  ruling  of  the  local  officers 
in  refusing  approval  of  applications 
of  nonresidents  of  Georgia  is  urged 
as  a  construction  of  the  ordinances 
or  laws  of  the  state,  and,  it  is  contended, 
makes  them  discriminatory  against  citi- 
zens of  other  states.  Plaintiff  in  error, 
however  admits  [56]  he  made  no  effort 
to  comply  with  the  ordinances.  The 
court  of  appeals,  therefore,  was  of  opin- 
ion that,  whether  certain  sections  of  the 
Penal  Code  of  the  state  did  or  did  not 
exclude  citizens  of  other  states  from  en- 
gaging as  private  detectives,  plaintiff  in 
error  was  deprived  of  no  constitutional 
right,  for  "as  to  him  the  ordinances  were 
not  construed  at  all"  In  other  words, 
that  he  had  not  asserted  a  right,  and, 
in  the  absence  of  assertion,  could  not 
have  it  judicially  passed  on.  We  concur 
in  the  ruling.  It  is  within  the  principle 
of  Gundling  v.  Chicago,  177  U.  S.  183,  44 
L.  ed.  726,  20  Sup.  Ct.  Rep.  633.  To 
complain  of  a  ruling,  one  must  be  made 
the  victim  of  it.  One  cannot  invoke,  to 
defeat  a  law,  an  apprehension  of  what 
might  be  done  under  it,  and  which,  if 
done,  might  not  receive  judicial  approv- 
al. 

Judgment  affirmed. 


ATLANTIC  CITY  RAILROAD  COMPANY, 

Plff.  in  Err., 

V. 

LEWIS  S.  H.  PARKER. 

(See  S.  C.  Reporter's  ed.  66-69.) 

Trial  —  question  for  Jury  —  negUgenoe 
—  safety  appliances. 

There  was  enough  evidence  to  |;o  to 
the  jury  on  the  question  whether  a  railway 
company  had  failed  to  furnish  such  couplers 


"coupling  automatically  by  impact"  as  are 
required  by  the  Safe^  Appliance  Act  of 
March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  Comp.  Stat  1913,  f  8606),  where  there 
waa  testimony  ihowing  that  an  engine 
having  backed  for  the  purpose  of  coupling 
the  toider  to  a  car,  on  a  curve  which  tlie 
jury  were  warranted  in  finding  waa  so 
slight  as  not  to  affect  the  case,  and  having 
failed  to  effect  the  coupling  automatically 
by  impact,  the  brakeman,  noticing  that  the 
drawhead  on  the  car  was  not  in  line  with 
the  one  on  the  tender,  put  in  his  arm  for 
the  purpose  of  straightening  it  and  thus 
making  the  coupling  possible,  and  was  in- 
jured. 

[For  other  canes,  see  Trial,  VI.  b,  in  Diaest 
Sap.  Ct.   1908.1 

[No.  111.] 

Argued  NoTember  16,   1916.     Decided  De- 
cember 4,  1916. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey 
to  rieview  a  judgment  which  affirmed  a 
judgment  of  the  Supreme  Court  of  that 
state  in  favor  of  plaintiff  in  an  r  tion 
brought  under  the  Federal  Safety  Ap- 
pliance and  Employers'  Liability  icts. 
Affirmed. 

See  same  case  below,  87  N.  J.  L.  148, 
93  AU.  674. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  £.  French  argued  the 
cause,  and,  with  Messrs.  Samuel  H.  Rich- 
ards and  Charles  Heebner,  filed  a  brief 
for  plaintiff  in  error ; 

The  failure  of  the  couplers  to  couple 
when  the  cars  are  on  a  curve  and  the 
couplers  are  not  in  line  will  not  support 
a  finding  that  the  Safety  Appliance  Act 
has  been  violated. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown, 
229  U.  S.  317,  320,  67  L.  ed.  1204, 1206, 
33  Sup.  Ct.  Rep.  840,  3  N.  C.  C.  A.  826; 
San  Antonio  &  A.  P.  R.  Co.  v.  Wagner, 
241  U.  S.  476,  60  L.  ed.  1110,  36  Sup.  Ct. 
Rep.  626;  Baugham  v.  New  York,  P.  & 
N.  R.  Co.  241  U.  S.  237,  60  L.  ed.  977, 
36  Sup.  Ct.  Rep.  592;  Morris  v.  St.  Louis 
Southwestern  R.  Co.  —  Tex.  Civ.  App. 
— ,  158  S.  W.  1055. 

Under  the  practice  in  New  Jersey,  it 
is  reversible  error  to  deny  a  motion  to 


Note. — On  liability  of  railroad  for  in- 
juries to  employee  while  coupling  cars — 
see  notes  to  Northern  P.  R.  Co.  v.  Ever- 
ett, 38  L.  ed.  U.  S.  373,  and  Kohn  v.  Mc- 
Nulta,  37  L.  ed.  U.  S.  160. 

On  duty  and  liability  under  Federal 
and  state  railway  safety  appliance  acts 
—see  notes  to  Lake  Shore  &  M.  S.  R. 
Co.  V.  Bensoui  41  L.R.A.(N.S.)  49,  and 
t^9 


Chicago,  M.  &  St.  P.  R.  Co.  v.  United 
States,  20  L.R.A.(N.S.)  473. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers  Lia- 
bility Act — see  notes  to  LAmphere  v. 
Oregon  R.  &  Nav.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  v.  Hor- 
ton,  L.R.A.1915C,  47. 
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nonsuit  where  the  plaintiff  fails  to  es- 
tablish by  proof  an  essential  part  of  his 
case 

Kelly  &  M.  Co.  y.  Central  R.  Co.  70 
N.  J.  L.  190,  56  Atl.  146;  Thomas  Orr 
Tracking  &  Forwarding  Co.  r.  Metro- 
poUtan  Surety  Co.  77  N.  J.  L.  753,  73 
Atl.  541. 

The  proper  construction  of  a  statute 
is  a  question  for  the  court,  and  should 
not  be  submitted  to  the  jury. 

36  Cyc.  1102. 

The  court  should  not  have  left  to  the 
jury  the  question  whether  the  couplers 
would  couple  automatically  by  impact, 
in  the  absence  of  any  proof  that  they 
would  not,  and  in  the  presence  of  proof 
that  they  would  and  did  so  couple. 

Southern  P.  Co.  v.  Schuyler,  227  U. 
S.  601,  57  L.  ed.  662,  43  L.R.A.(N.S.) 
901,  33  Sup.  Ct.  Rep.  280. 

Mr.  David  O.  Watkins  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error: 

The  Safety  Appliance  Act  supplants 
the  common-law  rule  of  reasonable  care 
upon  the  part  of  the  *  employer  as  to 
providing  the  appliances  defined  and 
specified  therein,  and  imposes  upon  in- 
terstate carriers  an  absolute  duty,  and 
the  common-law  rule  of  reasonable  care 
is  not  a  defense  where,  in  point  of  fact, 
the  cars  used  were  not  equipped  with 
appliances  complying  with  the  standards 
established  by  the  act. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor, 
210  U.  S.  282,  52  K  ed.  1061,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464; 
Chicago,  B.  &  Q.  R.  Co.  v.  United  States, 
220  U.  S.  559,  55  L.  ed.  582,  31  Sup.  Ct. 
Rep.  612;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  United  States,  20  L.R.A.(N.S.)  473, 
91  C.  C.  A.  373,  165  Fed.  423;  Atlantic 
Coast  Line  R.  Co.  v.  United  States,  94 
C.  C.  A.  35,  168  Fed.  175;  Wabash  R. 
Co.  V.  United  States,  93  C.  C.  A.  393, 
168  Fed.  1;  Chicago  Junction  R.  Co.  v. 
King,  94  C.  C.  A.  652,  169  Fed.  372; 
Wabash  R.  Co.  v.  United  States,  97  C. 
C.  A.  284,  172  Fed.  864;  Johnson  v. 
Great  Northern  R.  Co.  102  C.  C.  A.  89, 
178  Fed.  643;  Delk  v.  St.  Louis  &  S.  F. 
R.  Co.  220  U.  S.  580,  55  L.  ed.  590,  31 
Sup.  Ct.  Rep.  617;  United  States  v.  Illi- 
nois C.  R.  Co.  101  C.  C.  A.  15,  177  Fed. 
801 ;  Texas  &  P.  R.  Co.  v.  Rigsby,  241  U. 
S.  33,  60  L.  ed.  874,  36  Sup.  Ct.  Rep.  482; 
Johnson  v.  Southern  R.  Co.  196  U.  S.  1, 
49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17 
Am.  Neg.  Rep.  412;  Norfolk  &  W.  R. 
Co.  V.  Hazelrigg,  107  C.  C.  A.  66,  184 
Fed.  828. 

Under  the  Safety  Appliance  Acts,  the 
•1  li.  ed. 


failure  of  a  coupler  to  work  at  any  time 
sustains  a  charge  of  negligence  upon  the 
part  of  the  carrier. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown, 
229  U.  S.  317,  57  L.  ed.  1204,  33  Sup. 
Ct.  Rep.  840,  3  N.  C.  C.  A.  826. 

The  Safety  Appliance  Act  means  that 
the  car  must  be  equipped  with  automatic 
couplers,  whereby  it  can  be  coupled  or 
uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars. 

St.  Louis  &  S.  F.  R.  Co.  v.  Conarty, 
238  U.  S.  243,  59  L.  ed.  1290,  35  Sup. 
Ct.  Rep.  785. 

Where  a  cause  fairly  depends  upon 
the  weight  or  effect  of  the  testimony,  it 
is  one  for  the  consideration  and  deter- 
mination of  the  jury  under  proper  in- 
struction as  to  the  principle  of  law  in- 
volved. 

Delk  V.  St.  Louis  &  S.  F.  R.  Co.  220 
U.  S.  587,  55  L.  ed.  595,  31  Sup.  Ct.  Rep. 
617.  See  also  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Popplar,  237  U.  S.  369, 
59  L.  ed.  1000,  35  Sup.  Ct.  Rep.  609. 

The  risk  in  coupling  and  uncoupling 
was  the  evil  sought  to  be  remedied. 

Johnson  v.  Southern  P.  Co.  196  U.  S. 
19,  49  L.  ed.  370,  25  Sup.  Ct.  Rep.  158, 
17  Am.  Neg.  Rep.  412. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  the  de- 
fendant in  error  to  recover  for  the  loss 
of  an  arm  crushed  while  he  was  coupling 
iw  tender  to  a  car.  There  is  no  dispute 
that  the  case  is  governed  by  the  acts  of 
Congress — the  Safety  Appliance  Act  of 
March  2,  1893,  chap.  196,  §§  2,  8,  27 
Stat,  at  L.  531,  Comp.  Stat.  1913,  §§ 
8606,  8612,  [59]  and  the  Employers'  lia- 
bUity  Act  of  April  22,  1908,  chap.  149, 
§§  3,  4,  35  Stat,  at  L.  65,  Comp.  Stat. 
1913,  §§  8659,  8660.  The  facts  ma- 
terial here  are  few.  The  engine  had 
backed  for  the  purpose  of  coupling  with 
the  car  and  had  failed  to  couple  auto- 
matically by  impact.  Thereupon  the 
plaintiff,  noticing  that  the  drawhead  was 
not  in  line  with  the  one  on  the  engine, 
put  in  his  arm  for  the  purpose  of 
straightening  it  and  thus  making  the 
coupling  possible,  and  was  caught.  An 
exception  was  taken  to  the  refusal  of 
a  ruling  that  no  negligence  was  shown 
on  the  part  of  the  railroad  company, 
but  the  court  of  errors  and  appeals 
affirmed  the  judgment  of  the  court  be- 
low.   87  N.  J.  L.  148,  93  Atl.  574. 

If  there  was  evidence  that  the  rail- 
road failed  to  furnish  such  "couplers 
coupling   automatically  by   impact''   as 

the  statute  requires  (Johnson  v.  South- 
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em  P.  Co.  196  U.  S.  1,  18,  19,  49  L.  ed. 
363,  369,  370,  26  Sup.  Ct.  Rep.  168,  17 
Am.  Neg.  Rep.  412),  nothing  else  needs 
to  be  considered.  We  are  of  opinion 
that  there  was  enough  evidence  to  go  to 
the  jury  upon  that  point.  No  doubt 
there  are  arguments  that  the  jury  should 
have  decided  the  other  way.  Some 
lateral  play  must  be  allowed  to  draw- 
heads,  and,  further,  the  car  was  on  a 
curve,  which,  of  course,  would  tend  to 
throw  the  coupler  out  of  line.  But  the 
jury  were  warranted  in  finding  that  the 
curve  was  so  slight  as  not  to  affect  the 
case,  and  in  regarding  the  track  as,  for 
this  purpose,  a  straight  line.  If  couplers 
failed  to  couple  automatically  upon  a 
straight  track,  it  at  least  may  be  said 
that  a  jury  would  be  warranted  in  find- 
ing that  a  lateral  play  so  g^eat  as  to  pre- 
vent coupling  was  not  needed,  and  that, 
in  the  absence  of  any  explanation  be- 
lieved by  them,  the  failure  indicated 
that  the  railroad  had  not  fully  com- 
plied with  the  law.  Chicago,  B.  &  Q.  R. 
Co.  V.  United  States,  220  U.  S.  659,  571, 
55  L.  ed.  582,  586,  31  Sup.  Ct.  Rep.  612; 
Chicago,  R.  I.  &  P.  R.  Co.  v.- Brown,  229 
U.  S.  317,  320,  321,  57  L.  ed.  1204-1206, 
33  Sup.  Ct.  Rep.  840,  3  N.  C.  C.  A.  826; 
San  Antonio  &  A.  Pass.  R.  Co.  v.  Wag- 
ner, 241  U.  S.  476,  484,  60  L.  ed.  1110, 
1117,  36  Sup.  Ct.  Rep.  626. 
Judgment  aflArmed. 


[601  LOUISVILLE  &  NASHVILLE  RaA- 
ROAD  COMPANY  et  al.,  Appta., 

V. 

UNITED  STATES  OP  AMERICA  et  al. 

(See  S.  C.  Reporter's  ed.  60-84.) 

Interstate  Commerce  Commission  — 
powers  —  compelling  switching  serv- 
ice —  use  of  terminal  facilities. 

Two  railway  carriers  who  are  joint 
owners  of  a  considerable  portion  of  the  ter- 
minals In  a  certain  city  used  by  them  In 
common,  and  who  manage  them  as  a  whole 
and  deal  with  them  in  the  same  way  as  they 
would  if  their  title  were  joint  in  every 
part,  may  not  be  compelled  by  the  Inter- 
state Commerce  Commission,  under  the 
equal  facilities  requirement  of  the  Act  of 


February  4,  1887  (24  Stat,  at  L.  380,  chap. 
104,  Comp.  Stat.  1013,  §  8565),  §  3,  re- 
specting the  interchange  of  traffic,  which  is 
qualified  by  the  proviso  that  it  "shall  not 
be  construed  as  requiring  any  such  com- 
mon carrier  to  ^ive  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  en- 
caged in  lilce  business,"  to  discontinue  as 
discriminatory  their  practice  of  refusing  to 
switch  interstate  traffic  to  and  from  the 
tracks  of  a  third  carrier  entering  that  city 
on  the  same  terms  which  they  contem- 
poraneously maintain  with  respect  to  simi- 
lar shipments  to  and  from  their  own  re- 
spective tracks  in  said  city,  although, 
instead  of  each  carrier  doing  its  own  switch- 
ing over  the  terminals  used  in  common,  they 
switch  jointly  through  a  single  agency  for 
both,  each  paying  substantially  as  it  would 
if  it  did  its  own  work  alone,  since  what  is 
done  is  not  reciprocal  switching,  but  the 
use  of  a  joint  terminal  in  the  natural  and 

Fractical  way. 
For  other  cases,  see  Interstate  Commerce  Com- 
mlFRlon;  Carriers,  III.  h,  in  Digest  Sup.  Ct. 

IVUo.  J 

[No.  290.] 

Argued  October  13  and  16,  1916.     Decided 
December  4,  1916. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Middle 
District  of  Tennessee  to  review  a  de- 
cree which,  dismissing  the  petition,  de- 
nied a  preliminary  injunction  against 
the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission.  Re- 
versed. Injunction  to  issue  without 
prejudice  to  further  orders  by  the  Com- 
mission. 

See  same  case  below,  227  Fed.  258, 
273. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  S.  Jouett  argued  the 
cause,  and,  with  Messrs.  Henry  L. 
Stone,  W.  A.  Colston,  and  John  B.  Kee- 
ble,  filed  a  brief  for  appellants: 

The  Act  to  Regulate  Commerce  for- 
bids the  Commission  to  require  competi- 
tive switching. 

Louisville  Bd.  of  Tuade  v.  Louisville  & 
N.  R.  Co.  40  Inters.  Com.  Rep.  679. 

The  joint  terminal  arrangement  is 
not  a  ^'facility,"  as  that  word  is  used  in 
§  3  of  the  Act  to  Regulate  Commerce. 


Note. — On  the  duty  of  a  carrier  to 
furnish  equal  connecting  facilities  to 
other  carriers — see  note  to  Pennsylvania 
Co.  V.  United  States,  59  L.  ed.  U.  S. 
616. 

As  to  requiring  connection  or  joint 
use  of  properties  of  public  service  corpo- 
rations as  a  taking  for  which  compensa- 
tion must  be  made — see  notes  to  Pacific 
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Teleph.  &  Teleg.  Co.  v.  Eshleman,  50 
L.R.A.(N.S.)  652,  and  Wisconsin  Teleph. 
Co.  V.  Railroad  Commission,  L.R.A. 
1916E,  759. 

As  to  what  constitutes  switching  serv- 
ice— see  note  to  J.  B.  Doppes  Sons  Lum- 
ber Co.  V.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  L.R.A.1916D,  455. 

S4S  U.  8. 
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If  not,  then  S  3  does  not  apply,  and 
the  Commission  is  without  power  to  for- 
bid the  alleged  discrimination  here 
charged* 

Kentucky  &  L  Bridge  Co.  v.  Louisville 
&  N.  B.  Co.  2  L.R.A.  289,  2  Inters.  Coul 
Bep.  351,  37  Fed.  5d7;  Oregon  Short 
Line  &  U.  N.  B.  Co.  v.  Northern  P.  B. 
Co.  4  Inters.  Coul  Bep.  249,  51  Fed.  465, 
affirmed  in  4  Inters.  Coul  Bep.  718,  9 
C.  C.  A.  409, 15  U.  S.  App.  479,  61  Fed. 
158;  Little  Bock  &  M.  B.  Co.  v.  St. 
Louis,  L  M.  &  S.  B.  Co.  4  Inters.  Com. 
Bep.  537,  59  Fed.  400. 

This  arrangement  was  not  a  ''device" 
to  avoid  the  discrimination  clause  of 
§  3  of  the  Act  to  Begulate  Commerce. 

Waverly  Oil  Works  Co.  v.  Pennsyl- 
vania B.  Co.  28  Inters.  Com.  Bep.  621. 

This  court  can  review  the  Commis- 
sion's order  where  its  ultimate  conclu- 
sions from  undisputed  facts  is  wrong. 

Interstate  Commerce  Commission  v. 
Louisville  &  N.  B.  Co.  227  U.  S.  88,  91, 
92,  57  L.  ed.  431,  433,  33  Sup.  Ct.  Bep. 
185. 

This  court  has  distinctly  declared  the 
right  of  two  companies  to  unite  their 
terminals  for  their  common  but  exclusive 
use. 

United  States  v.  Terminal  B.  Asso. 
224  U.  S.  383,  56  L.  ed.  810,  32  Sup.  Ct. 
Bep.  507. 

Messrs.  Claude  Waller,  B.  Walton 
Moore,  and  Frank  W.  Gwathmey  filed  a 
brief  for  appellant,  Nashville,  Chatta- 
nooga, &  St.  Louis  Bailway: 

The  courts  are  authorized  to  review  a 
conclusion  of  the  Interstate  Commerce 
Commission  when  there  is  no  substantial 
evidence  supporting  such  conclusion,  or 
such  conclusion  is  contrary  to  the  in- 
disputable character  of  the  evidence. 

LouisviUe  &  N.  B.  Co.  v.  United 
States,  216  Fed.  679;  Interstate  Com- 
merce Commission  v.  Union  P.  B.  Co. 
222  U.  S.  541,  547,  548,  56  L.  ed.  308, 
311,  312,  32  Sup.  Ct.  Bep.  108;  Inter- 
state Commerce  Commission  v.  Louisville 
&  N.  B.  Co.  227  U.  S.  88,  91,  92,  57  L.  ed. 
431,  433,  33  Sup.  a.  Bep.  185;  Florida 
East  Coast  B.  Co.  v.  United  States,  234 
U.  S.  167,  185,  58  L.  ed.  1267,  1271,  34 
Sup.  Ct.  Bep.  867. 

There  is  no  substantial  evidence  to 
tupport  the  conclusion  that  the  plan  of 
operation  of  the  appellants  at  Nashville, 
Tennessee,  is  essentially  the  same  as  a 
reciprocal  switching  arrangement  be- 
tween them,  or  that  it  constitutes  facil- 
ities for  the  interchange  of  traffic  be- 
tween them;  that  is  to  say,  it  does  not 
come  within  the  principle  announced  in 
the  case  of  Pennsylvania  Co.  v.  United 
•  1  L.  ed. 


States,  236  U.  S.  351,  59  L.  ed.  616^ 
P.  U.  B.  1915B,  261,  35  Sup.  Ct.  Bep. 
370,  where  it  was  held  that  where  a 
railroad  company  has  opened  its  termi- 
nals to  one  carrier,  it  is  unjustly  dis- 
criminatory not  to  open  its  terminals 
on  the  same  terms  to  another  carrier, 
similarly  situated. 

On  the  other  hand,  the  arrangement  is 
essentially  the  same  as  both  roads  ac- 
quiring and  operating  jointly  the  entire 
terminals,  or  the  same  as  each  having 
exchanged  trackage  rights  with  the 
other.  Such  an  arrangement  is  not  con- 
trary to  law,  nor  is  it  unjustly  discrimi- 
natory towards  a  third  railro&d  to  deny 
it  pi»i;icipation  in  such  an  arrange- 
ment. 

Kentucky  &  I.  Bridge  Co.  v.  Louisville 
&  N.  B.  Co.  2  L.B.A.  289,  2  Inters.  Com. 
Bep.  351,  37  Fed.  628;  Oregon  Short 
Line  &  U.  N.  B.  Co.  v.  Northern  P.  B. 
Co.  4  Inters.  Com.  Bep.  249,  51  Fed.  474; 
Little  Bock  &  M.  B.  Co.  v.  St.  Louis,  L 
M.  &  S.  B.  Co.  4  Inters.  Com.  Bep.  537, 
59  Fed.  400;  Little  Bock  &  M.  B.  Co. 
V.  St.  Louis  &  S.  W.  B.  Co.  26  L.B.A. 
192,  4  Inters.  Com.  Bep.  854, 11  C.  C.  A. 
424,  27  U.  S.  App.  380,  63  Fed.  778; 
Pennsylvania  B.  Co.  v.  United  States, 
236  U.  S.  351,  368,  369,  371,  59  L.  ed. 
616,  625,  626,  627,  35  Sup.  Ct.  Bep. 
370. 

There  is  no  illegality  in  the  two  rail« 
road  companies  acquiring  and  operating 
jointly,  at  a  given  point,  terminal  facil- 
ities for  their  common  but  exclusive  use. 

United  States  v.  Terminal  B.  Asso. 
224  U.  S.  383,  405,  56  L.  ed.  810,  817, 
32  Sup.  Ct.  Bep.  507. 

Mr.  Charles  W.  Needham  argued  the 
cause,  and,  with  Mr.  Joseph  W.  Folk, 
filed  a  brief  for  the  Interstate  Com- 
merce Commission: 

The  question  of  unjust  discrimination, 
as  presented  in  this  case,  is  one  of  fact, 
even  though  the  evidence  may  be  undis- 
puted. 

United  States  v.  Louisville  &  N.  B. 
Co.  235  U.  S.  314,  59  L.  ed.  245,  35  Sup. 
Ct.  Bep.  113;  Pennsylvania  Co.  v.  Unit- 
ed States,  236  U.  S.  351,  59  L.  ed.  616, 
P.U.B.1915B,  261,  35  Sup.  Ct.  Bep.  370. 

Section  15  of  the  Interstate  Commerce 
Act  as  amended,  empowers  the  Commis- 
sion to  deal  with  preferential  and  dis- 
criminatory regulations  of  carriers,  as 
well  as  with  rates. 

Interstate  Commerce  Commission  v. 
Illinois  C.  B.  Co.  215  U.  S.  452,  54  L. 
ed.  280,  30  Sup.  Ct.  Bep.  155. 

Courts  will  not  substitute  their  own 

conclusions  of  fact  for  those  of  the  Com- 
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miBsioiii  when  there  is  substantial  evi- 
dence before  the  Commission  tending  to 
support  its  findings. 

Interstate  Commerce  Commission  v. 
Delaware,  L.  &  W.  R.  Co.  220  U.  S.  236, 
66  L.  ed.  448,  31  Sup.  Ct.  Rep.  392; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  United 
States,  232  U.  S.  199,  68  L.  ed.  568,  34 
Sup.  Ct.  Rep.  291;  United  States  v. 
Louisville  &  N.  R.  Co.  235  U.  S.  314,  59 
L.  ed.  246,  36  Sup.  Ct.  Rep.  113. 

The  finding  of  the  Commission  that 
the  Louisville  Company  and  tlie  Nash- 
ville Company  were  in  effect  switching 
for  each  other  was  supported  by  the  de- 
cision of  this  court  in  Louisville  &  N. 
R.  Co.  V.  United  States,  238  U.  S.  1,  59 
L.  ed.  1177,  36  Sup.  Ct.  Rep.  696. 

Discrimination  by  the  Nashville  termi- 
nals, the  joint  agent  of  appellants,  is  no 
more  to  be  justified  under  the  act  than 
would  be  discrimination  by  either  of  its 
principals. 

St.  Louis,  S.  &  P.  R.  Co.  v.  Peoria  & 
P.  U.  R.  Co.  26  Inters.  Com.  Rep.  236. 

The  fiction  of  a  separate  corporate  en- 
tity will  be  disr^arded  whenever  it  is 
insisted  upon  as  a  protection  to  an  illegal 
transaction 

Re  Rieger,  167  Fed.  609 ;  Miller  &  Lux 
V.  East  Side  Canal  &  Irrig.  Co.  211  U.  S. 
293,  63  L.  ed.  189,  29  Sup.  Ct.  Rep.  Ill ; 
Lehigh  Min.  &  Mfg.  Co.  v.  Kelley,  160 
U.  S.  327,  40  L.  ed.  444,  16  Sup.  Ct. 
Rep.  307;  De  Moines  Gas  Co.  v.  West, 
60  Iowa,  16;  Booth  v.  Bunce,  33  N.  Y. 
139,  88  Am.  Dec.  372. 

The  Commission  has  power  to  require 
the  removal  of  discrimination  in  what- 
soever guise  it  may  appear. 

Houston,  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  366,  58  L.  ed.  1341, 
34  Sup.  Ct.  Rep.  833. 

The  order  of  the  Commission  does  not 
require  appellants  to  give  the  use  of 
their  tracks  or  terminal  facilities  to  an- 
other carrier  engaged  in  like  business. 

Pennsylvania  Co.  v.  United  States, 
236  U.  S.  351.  69  L.  ed.  616,  P.U.R. 
1916B,  261,  36  Sup.  Ct.  Rep.  370;  Louis- 
ville &  N.  R.  Co.  V.  United  States,  238 
U.  S.  1,  69  L.  ed.  1177,  36  Sup.  Ct.  Rep. 
696. 

The  language  of  the  third  paragraph 
of  the  Commission's  order,  when  read  in 
connnection  with  what  precedes  it,  is 
clear,  and  has  received  interpretation 
by  the  appellants  and  by  the  Commis- 
sion. 

Re  Nashville  Switching,  40  Inters. 
Com.  Bep.  474. 
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Assistant  Attorney  General  Under- 
wood argued  the  cause  and  filed  a  brief 
for  the  United  States: 

No  extended  argument  of  this  case  is 
proper,  because  this  court  has  already, 
we  submit,  not  only  (a)  settled  the  prin- 
ciples involved  (Pennsylvania  Co.  v. 
United  States,  236  U.  S.  351,'  69  L.  ed. 
616,  P.U.R.1916B,  261,  36  Sup.  Ct.  Rep. 
370),  but  has  also  (b)  applied  those 
principles  to  the  facts  presented  by  this 
record. 

Louisville  &  N.  R.  Co.  v.  United  States, 
238  U.  S.  1,  69  L.  ed.  1177,  36  Sup.  Ct. 
Rep.  696. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  a  decree,  made 
by  three  judges  sitting  in  the  district 
court,  which  denied  a  preliminary  injunc- 
tion against  the  enforcement  of  an  or- 
der of  the  Interstate  Commerce  Com- 
mission  and   dismissed   the   appellants' 
petition.    227  Fed.  258,  id.  273.    See  33 
Inters.  Com.  Rep.  76,  for  the  report  of 
the    Interstate    Commerce    Commission. 
The  order  complained  of  required  the 
appellants,   the   Louisville   &   Nashville 
Railroad  Company,  the  Nashville,  Chat- 
tanooga, &  St.  Louis  Railway,  and  the 
Louisville  &  Nashville   Terminal   Com- 
pany  to  desist  and  abstain  "from  main- 
taining a  practice  whereby  they  refuse 
to  switch  interstate  competitive  traffic 
to  and  from  the  tracks  of  the  Tennessee 
Central  Raiboad  Company  at  Nashville, 
Tennessee,  on  the  same  terms  as  inter- 
state noncompetitive  traffic,  while  inter- 
changing both  kinds  of  said  traffic  on 
the  same  terms  with  each  other,  as  said 
practice  is  found  by  the  Commission  in 
its  said  report  to  be  unjustly  discrimina- 
tory."    It  was  further  ordered:  "That 
the    Louisville    &    Nashville    Railroad 
Companv,  Nashville,  Chattanooga,  &  St. 
Louis  Railway,  an4  Louisville  &  Nash- 
ville  Terminal   Company  be,  and   they 
are  hereby,    notified    and    required   to 
establish,  on  or  before  May  1, 1915,  upon 
notice  to  the  Interstate  Commerce  Com- 
mission and  to  the  general  public  by  not 
less  than  thirty  days'  filing  and  posting 
in  the  manner  prescribed  in  §  6  of  the 
Act  to  Regulate  Commerce,  and  there- 
after  to    maintain    and    apply    to    the 
switching   of   interstate   traffic   to   and 
from  the  [70]  tracks  of  the  Tennessee 
Central  Railroad  Company  at  said  Nash- 
ville, rates  and  charges  which  shall  not 
be  different  than  they  contemporaneous- 
ly maintain  with  respect  to  similar  ship- 
ments   to    and    from    their    respective 
tracks  in  said  city,  as  said  relation  is 
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found  by  tlie  Commission  in  its  said  re- 
port to  be  nondiscriminatory."  The  ap- 
pellants contend  as  matter  of  law  that 
the  relations  between  them  exclude  any 
ehai*ge  of  discrimination  that  is  based 
only  upon  a  refusal  to  extend  to  the 
Tennessee  Central  road  the  advantages 
that  they  enjoy. 

The  order  is  based  upon  discrimina- 
tion and  is  limited  by  the  duration  of 
the  interchange  between  the  appellants 
found  to  be  discriminatory,  and  the 
question  aigued  by  the  appellants  is  the 
only  question  in  the  case.  Therefore  it 
is  necessary  to  consider  relations  be- 
tween the  appealing  railroads  that  were 
left  on  one  side  in  Louisville  &  N.  R. 
Co.  V.  United  States,  238  U.  S.  1,  18, 
59  L.  ed.  U77,  1183,  36  Sup.  Ct.  Rep. 
696. 

The  Louisville  &  Nashville  traverses 
Nashville  from  north  to  south,  the  Nash- 
ville &  Chattanooga  from  west  to  south- 
east, the  Tennessee  Central  from  north- 
west to  east.  They  all  are  competitors 
for  Nashville  traffic.  In  1872,  con- 
templating a  possible  Union  Station,  the 
Louisville  &  Nashville  acquired  trackage 
rights  from  the  Nashville  &  Chattanooga 
that  connected  its  northern  and  southern 
terminals  in  the  city  (previously  sepa- 
rate), and  the  terminal  of  the  Nashville 
&  Chattanooga.  It  now  owns  71  per  cent 
of  the  stock  of  the  latter.  In  1893  these 
two  roads  caused  the  appellant  Terminal 
Company  to  be  organized  under  the  gen- 
eral laws  of  Tennessee,  with  the  right 
to  let  its  property.  The  Louisville  & 
Nashville  owns  all  the  stock  of  this  com- 
pany. In  1896  the  two  roads  respective- 
ly let  to  the  Terminal  Company  their 
several  properties  in  the  neighborhood 
of  the  original  depot  grounds  of  the 
Nashville  &  Chattanooga  for  999  years, 
and  shortly  afterwards  the  Terminal 
made  what  is  termed  [71]  a  lease  of  the 
same,  and  subsequently  acquired  prop- 
erty to  the  two  roads  jointly  for  a  like 
term.  It  covenanted  to  construct  all 
necessary  passenger  and  freight  build- 
ings, tracks,  and  terminal  facilities,  the 
roads  to  pay  annually  as  rental  4  per 
cent  of  the  actual  cost,  and  to  keep  the 
properties  in  repair.  The  Terminal  Com- 
pany then  made  a  contract  with  the  city 
for  the  construction  of  a  Union  Station, 
the  two  roads  guarantying  the  perform- 
ance, and  the  construction  was  com- 
pleted in  1900;  the  tracks  connecting 
with  those  of  the  two  roads,  but  not 
with  those  of  the  Tennessee  Central. 
The  Terminal  Company,  as  part  of  the 
improvements,  purchased  large  addi- 
tional properties,  the  two  roads  advan- 
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cing  the  funds,  and  the  company  execut- 
ing a  mortgage  for  $3,000,000  guaranteed 
by  the  roads.  $2,535,000  of  the  bonds 
were  issued  and  the  proceeds  used  to 
repay  the  roads. 

On  August  15,  1900,  the  two  roads,  at 
that  time  being  the  only  two  roads  en- 
tering Nashville,  made  the  arrangement 
under  which  they  since  have  operated. 
They  made  an  unincorporated  organiza- 
tion called  the  Nashville  Terminals  which 
was  to  maintain  and  operate  the  prop- 
erty let  to  the  two  roads  jointly  by  the 
Nashville  Terminal  Company  and  also 
8.10  miles  of  main  track  and  23.80  miles 
of  side  track  contributed  by  the  Louis- 
ville &  Nashville,  and  12.15  miles  of 
main  and  26.37  miles  of  side  track  con- 
tributed by  the  Nashville  &  Chattanooga. 
The  agreement  between  the  roads  pro- 
vided a  board  of  control  consisting  of 
a  superintendent  and  the  general  man- 
agers of  the  two  roads,  the  superintend- 
ent having  the  immediate  control  and 
appointing  under  offices,  etc.  The  total 
expense  of  maintenance  and  operation  is 
apportioned  monthly  between  the  two 
roads  on  the  basis  of  the  total  number 
of  cars  and  locomotives  handled  for  each. 
There  is  no  switching  charge  to  or  from 
locations  on  tracks  of  the  Nashville 
Terminals  within  the  switching  limits  on 
freight  from  or  to  Nashville  over  either 
road.  The  Tennessee  [72]  Central 
tracks  now  connect  with  those  of  the 
Nashville  &  Chattanooga  at  Shops  Junc- 
tion, in  the  western  section  of  the  city, 
within  the  switching  limits,  and  with 
those  of  the  Louisville  &  Nashville  at 
Vine  Hill,  outside  the  switching  limits, 
and  just  outside  the  city  on  the  south. 

It  should  be  added  that  in  December, 
1902,  a  further  agreement  was  made  pur- 
porting to  modify  the  lease  to  the  rail- 
roads jointly  by  excluding  from  it  the 
property  that  came  from  them  respec- 
tively, and  remitting  the  roads  to  their 
several  titles  as  they  stood  before  the 
lease,  subject  only  to  the  mortgage,  with 
some  other  changes  that  need  not  be 
mentioned.  This  partial  change  from 
joint  tenancy  back  to  several  titles  does 
not  affect  the  substantial  equality  of  the 
contribution  of  the  two  roads,  and  the 
joint  tenure  of  the  considerable  property 
purchased  by  the  Terminal  Company 
was  left  unchanged. 

Another  matter  that  seems  immaterial 
to  the  c^se  before  us  is  that,  since  the 
connection  between  the  Tennessee  Cen- 
tral and  the  appellant  roads,  the  latter 
have  interchanged  noncompetitive  traffic 
with  the  former,  but  the  Louisville  & 
Nashville  has  refused    to    switch  com- 
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petitive  trafflo  and  coal  except  at  its 
local  rates,  and  the  Nashville  &  Chat- 
tanooga has  refused  to  switch  it  at  alL 
The  switching  of  coal  was  dealt  with 
by  this  court  in  Louisville  &  N.  R.  Co. 
v.  United  S^tates,  238  U.  S.  1,  59  L.  ed. 
1177,  36  Sup.  Ct.  Rep.  696.  But  the 
case  now  before  us  is  not  concerned  with 
the  effect  of  the  carriers  having  thrown 
the  terminals  open  to  many  branches  of 
traffic  (238  U.  S.  18).  It  arises  only 
upon  the  question  of  the  discrimination 
supposed  to  arise  from  the  appellants' 
relations  to  each  other,  as  we  have  ex- 
plained,— ^a  question  grazed  but  not  hit 
by  the  decision  in  238  U.  S.  See  p.  19. 
If  the  intent  of  the  parties  or  pur- 
pose of  the  arrangement  was  material 
in  a  case  like  this,  obviously  there  was 
none  to  discriminate  against  the  Tennes- 
see Central  road.  That  [78]  road  did 
not  enter  Nashville  when  the  plan  was 
formed,  and  the  two  appellants  had  a 
common  interest,  although  competitors, — 
an  interest  that  also  was  public  and  in 
which  the  city  of  Nashville  shared.  By 
§  3  of  the  Act  to  Regulate  Commerce  as 
it  now  stands,  the  act  ''shall  not  be  con- 
strued as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  en- 
gaged in  like  business.''  [24  Stat,  at 
L.  380,  chap.  104,  Comp.  Stat.  1913, 
§  8566.]  Therefore  if  either  carrier 
owned  and  used  this  terminal  alone,  it 
could  not  be  found  to  discriminate 
against  the  Tennessee  Central  by  mere- 
ly refusing  to  switch  for  it,  that  is,  to 
move  a  car  to  or  from  a  final  or  starting 
point  from  or  to  a  point  of  interchange. 
We  conceive  that  what  is  true  of  one 
owner  would  be  equally  true  of  two 
joint  owners,  and  if  we  are  right  the 
question  is  narrowed  to  whether  that  is 
not,  for  all  practical  purposes,  the  posi- 
tion in  which  the  appellants  stand. 
They  do  still  hold  jointly  a  considerable 
portion  of  the  terminals,  purchased  with 
their  funds.  They  manage  the  terminals 
as  a  whole,  and,  in  short,  deal  with  them 
in  the  same  way  that  they  would  if  their 
title  was  joint  in  every  part.  Of  course 
they  do  not  own  their  respective  original 
tracks  jointly,  and  it  is  matter  for  ap- 
preciation that  perhaps  defies  more  pre- 
cise argument  whether  the  change  back 
to  a  several  tenure  of  those  tracks 
changed  the  rights  of  the  parties.  We 
cannot  see  in  this  modification  of  the 
papier  title  any  change  material  to  the 
point  in  hand.  Neither  road  is  paid  for 
the  use  of  its  tracks,  but  the  severally 
owned  and  the  jointly  held  are  brought 
into    a    single    whole    by    substantially 
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equal  contributions  and  are  used  by  each 
as  occasion  requires. 

The  fact  principally  relied  upon  to 
uphold  the  order  of  the  Commission  ii 
that,  instead  of  each  road  doing  its  own 
switching  over  the  terminals  used  in 
common,  they  switch  jointly;  and  it  is 
said  that  therefore  each  is  doing  for  the 
other  a  service  that  it  cannot  refuse  to 
a  third.  We  cannot  believe  that  the 
rights  to  their  own  terminals,  reserved 
by  [74]  the  law,  are  to  be  defeated  by 
such  a  distinction.  We  take  it  that  a 
several  use  by  the  roads  for  this  pur- 
pose would  open  no  door  to  a  third  road. 
If  the  title  were  strictly  joint  throughout 
in  the  two  roads,  we  can  see  no  g^und 
for  prejudice  in  the  adoption  of  the 
more  economical  method  of  a  six^le 
agency  for  both,  each  pa3dng  substantial- 
ly as  it  would  if  it  did  its  own  work 
alone.  But,  as  we  have  indicated,  a 
large  part  of  the  terminals  is  joint  prop- 
erty in  substance,  and  the  whole  is  held 
and  used  as  one  concern.  What  is  done 
seems  to  us  not  reciprocal  switching,  but 
the  use  of  a  joint  terminal  in  the  natural 
and  practical  way.  It  is  objected  that, 
upon  this  view,  a  way  is  opened  to  get 
beyond  the  reach  of  the  statute  and  the 
Commission.  But  the  very  meaning  of 
a  line  in  the  law  is  that  right  and 
wrong  touch  each  other,  and  that  any- 
one may  get  as  close  to  the  line  as  he 
can  if  he  keeps  on  the  right  side.  And 
further,  the  distinction  seems  pretty 
plain  between  a  bona  fide  joint  owner- 
ship or  arrangement  so  nearly  approach- 
ing joint  ownership  as  this,  and  the  grant 
of  facilities  for  the  interchange  of  traffic 
that  should  be  extended  to  others  on 
equal  terms.  The  joint  outlay  of  the 
two  roads  has  produced  much  more  than 
a  switching  arrangement;  it  has  pro- 
duced a  common  and  peculiar  interest  in 
the  station  and  tracks  even  when  the 
latter  are  not  jointly  owned.  In  our 
opinion  the  order  was  not  warranted  by 
the  law;  but,  in  overturning  it  upon  the 
single  point  discussed,  we  do  so  without 
prejudice  to  the  Commission's  making 
orders  to  prevent  the  appellants  from 
discriminating  between  competitive  and 
noncompetitive  goods,  so  long  as  they 
open  their  doors  to  the  latter,  the  appel- 
lants being  entitled  to  reasonable  com- 
pensation, taking  into  account  the  ex- 
pense of  the  terminal  that  they  have 
built  and  pMiid  for. 

Decree  reversed.    Injunction  to  issue, 

without  prejudice  to  further  orders  by 

the  Interstate  Commerce  Commission  as 

stated  in  the  opinion* 

242  V.  S. 


191«. 


LOUISVILLE  ft  K.  R.  CO.  v.  UNITED  STATEa 


76-77 


[75]  lir.  Justice  Pitney,  with  whom 
eonenrred  Mr.  Justice  Day,  Mr.  Justice 
Braadeis,  and  Mr.  Justice  Olarke,  dis- 
aenting: 

I  am  unable  to  concur  in  the  opinion 
of  the  eourt,  and,  in  view  of  the  far- 
reaching  effect  of  the  decision  upon  the 
eommercial  interests  of  the  country, 
deem  it  a  duty  to  set  forth  the  grounds 
of  my  dissent. 

The  Interstate  Commerce  Commission 
found  as  matter  of  fact  (33  Inters.  Com. 
Rep.  76,  84) :  ''Defendants  [the  two  rail- 
road companies,  now  appellants]  unques- 
tionably interchange  traffic  with  each 
other  and  without  distinction  between 
competitive  and  noncompietitive  traffic 
The  cars  of  both  roads  are  moved  over 
the  individually  owned  terminal  tracks 
of  the  other  to  and  from  industries  on 
the  other,  and  both  lines  are  rendered 
equally  available  to  industries  located 
exclusively  on  one.  The  movement,  it 
is  true,  is  not  performed  immediately 
by  the  road  over  whose  terminal  tracks 
it  is  performed,  but  neither  is  it  per- 
formed immediately  by  the  road  whose 
ears  are  moved.  It  is  performed  by  a 
joint  agent  for  both  roads,  and  ihat 
being  so,  we  are  of  the  opinion  that  the 
arrangement  is  essentially  the  same  as  a 
reciprocal  switching  arrangement,  and 
accordingly  constitutes  a  facility  for  the 
interchange  of  traffic  between,  and  for 
receiving,  forwarding,  and  delivering 
property  to  and  from  defendants'  re- 
spective lines,  within  the  meaning  of  the 
second  paragraph  of  §  3  of  the  aot 
[Interstate  Commerce  Act.]  .  .  .  We 
cannot  agree  with  defendants'  contention 
that  they  have  merely  exchanged  track- 
age rights.  But,  even  if  they  have,  we 
think  the  term  'facility,'  as  used  in  §  3 
of  the  act,  also  includes  reciprocal  track- 
age rights  over  terminal  tracks,  the  con- 
sequences and  advantages  to  shippers 
being  identical  with  those  accruing  from 
reciprocal  switching  arrangements." 

The  district  court,  three  judges  sitting 
(227  Fed.  258,  269),  [76]  after  careful 
consideration,  reached  the  following  con- 
clusions: "The  operation  jointly  earned 
on  by  the  Louisville  &  Nashville  and 
the  Nashville  &  Chattanooga  under  the 
Terminals  agreement  is  not  a  mere  ex- 
change of  tracka5:e  rights  to  and  from 
industries  on  their  respective  lines  at 
Nashville,  under  which  each  does  all  of 
its  own  switching  at  Nashville  and  nei- 
ther switches  for  the  other.  It  is,  on 
the  contrary,  in  substance  and  effect,  an 
arrangement  under  which  the  entire 
switching  service  for  each  railroad  over 

the  joint  and  separately  owned  tracks 
•  1  li.  ed. 


is  performed  jointly  by  both,  operating 
as  principals  through  the  Terminals  as 
their  joint  agent,  each  railroadi  as  one 
of  such  joint  principals,  hence  perform- 
ing through  such  agency  switching  serv- 
ice for  l^th  itself  and  the  other  rail- 
road. .  •  .  And,  viewed  in  its  funda- 
mental aspect,  and  considered  with  ref- 
erence to  its  ultimate  effect,  we  entirely 
concur  in  the  conclusion  of  the  Commis- 
sion that  such  joint  switching  operation 
'is  essentially  the  same  as  a  reciprocal 
switching  arrangement,'  constituting  a 
facility  for  the  interchange  of  traffic  be- 
tween the  lines  of  the  two  railroads, 
within  the  meaning  of  the  second  para- 
graph of  §  3  of  the  Interstate  Com- 
merce Act.  That  each  railroad  does  not 
separately  switch  for  the  other,  but  that 
such  switching  operations  are  carried  on 
jointly,  is  not,  in  our  opinion,  material. 
If  it  were,  all  reciprocal  switching 
operations  carried  on  by  two  railroads  at 
any  connecting  point  of  several  carriers 
could  be  easily  put  beyond  the  reach  of 
the  act,  and  its  remedial  purpose  de- 
feated, by  the  simple  device  of  employ- 
ing a  joint  agency  to  do  such  reciprocal 
switching.  The  controlling  test  of  the 
statute,  however,  lies  in  the  nature  of 
the  work  done,  rather  than  in  the  par- 
ticular device  employed  or  the  names  ap- 
plied to  those  engaged  in  it." 

With  these  views  I  agree.  Elaborate 
argument  is  made  in  behalf  of  appel- 
lants in  the  effort  to  show  that  the 
method  of  operating  the  Nashville  Ter- 
minals is  not  ''reciprocal  [77]  switching" 
within  a  certain  narrow  definition  of 
that  term.  This  is  an  immaterial  point; 
the  real  question  being  whether  it  con- 
stitutes a  facility  for  the  interchange 
of  traffic  between  the  respective  lines  of 
appellants,  and  for  the  receiving,  for- 
warding, and  delivering  of  property  be- 
tween connecting  lines,  within  the  mean- 
ing of  §  3  of  the  Interstate  Commerce 
Act  (chap.  104,  24  Stat,  at  L.  380,  Comp. 
SUt.  1913,  §  8565),  so  that  it  must  be 
rendered  to  the  patrons  of  the  Tennessee 
Central  upon  equal  terms  with  those  of 
the  Louisville  &  Nashville  and  the  Nash- 
ville &  Chattanooga.  I  cannot  doubt 
that  it  bears  this  character. 

The  section  reads  as  follows:  ''Sec.  3. 
That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of 
this  act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to 
any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particu- 
lar description  of  traffic,  in  any  respect 
whatsoever,  or  to  subject  any  particular 
personi  company,  UnOf  corporation,  or 
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locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect 
whatsoever. 

"Every  common  carrier  subject  to  the 
provisions  of  this  act  shall,  according  to 
their  respective  powers,  afford  all  rea- 
sonable, proper,  and  equal  facilities  for 
the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers 
and  property  to  and  from  their  several 
lines  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and 
charges  between  such  connecting  lines; 
but  this  shall  not  be  construed  as  re- 
quiring any  such  common  carrier  to  give 
the  use  of  its  tracks  or  terminal  facil- 
ities to  another  carrier  engaged  in  like 
business." 

It  is  clear,  I  think,  that  in  the  second 
paragraph  of  this  section  the  word  ''fa- 
cilities'' is  employed  in  two  meanings. 
Where  it  first  occurs,  it  means  those  acts 
or  operations  that  facilitate  or  render  | 
easy  the  interchange  of  traffic;  [78] 
while,  in  the  final  clause,  ''to  give  the  use 
of  its  tracks  or  terminal  facilities,"  the 
words  "terminal  facilities"  are  employed 
in  a  figurative  sense  and  as  equivalent 
to  "terminal  properties."  This  is  obvious 
from  the  association  together  of  tracks 
and  terminal  facilities  as  things  subject 
to  use.  And  the  same  words  are  used 
in  the  same  sense  in  the  1906  amend- 
ment to  §  1  of  the  act  (chap.  3591,  34 
Stat,  at  L.  584,  Comp.  Stat.  1913, 
§  8563),  by  which  the  definition  of  the 
term  "railroad"  was  expanded  so  as  to 
include  "all  switches,  spurs,  tracks,  and 
terminal  facilities  of  every  kind  used  or 
necessary  in  the  transportation  of  the 
persons  or  property  designated  herein." 

There  is  nothing  in  the  order  of  the 
Commission  now  under  review  that  re- 
quires appellants  or  either  of  them,  or 
their  agency,  the  Nashville  Terminals, 
to  give  the  use  of  tracks  or  terminal 
facilities  to  the  Tennessee  Central,  either 
physically  or  in  any  other  sense,  within 
the  meaning  of  the  final  clause  of  §  3. 
It  requires  them  merely  to  interchange 
interstate  competitive  traffic  to  and  from 
the  tracks  of  the  Tennessee  Central  on 
the  same  terms  as  interstate  noncompeti- 
tive traffic,  so  long  as  they  interchange 
both  kinds  of  traffic  with  each  other 
on  the  same  terms;  and  also  to  establish 
and  apply  to  the  switching  of  interstate 
traffic  to  and  from  the  Tennessee  Central 
rates  and  charges  not  different  from 
those  that  they  contemporaneously  main- 
tain with  respect  to  similar  shipments  as 
between   themselvea.     Undoubtedly  the 


expenditures  made  by  appellants  in  the 
construction  of  the  joint  terminal  prop- 
erty, 80  far  as  that  property  is  used  in 
interchange  switching,  is  an  element  to 
be  taken  into  consideration  in  fixing  the 
amount  of  the  switching  charges.  And 
the  same  is  true  with  respect  to  the  value 
of  the  separately  owned  tracks  of  appel- 
lants, BO  far  as  necessarily  used  in  mu- 
tual interchanges. 

The  practice  of  the  Louisville  &  Nash- 
ville and  the  Nashville  &  Chattanooga 
in  refusing  to  interchange  comi>etitive 
[79]  on  the  same  terms  as  noncompeti- 
tive traffic  with  the  Tennessee  Central, 
while  interchanging  both  kinds  of  traffic 
as  between  themselves,  was  found  by  the 
Commission  to  be  unduly  discriminatory, 
there  being  no  substantial  difference  in 
the  conditions  of  the  interchange,  nor 
any  increased  cost  of  interchanging  com- 
petitive as  compared  with  noncompeti- 
tive traffic. 

The  tracks  included  in  the  joint  termi- 
nal arrangement  of  appellants  include 
8.10  miles  of  main  and  23.80  miles  of 
side  tracks  separately  owned  by  the 
Louisville  &  Nashville,  12.15  miles  of 
main  and  26.37  miles  of  side  tracks  sepa- 
rately owned  by  the  Nashville  &  Chat- 
tanooga, and  some  yard  tracks  owned 
by  the  Louisville  &  Nashville  Terminal 
Company,  whose  entire  stock  is  owned 
by  the  Louisville  &  Nashville  R.  R.  Com- 
pany. It  may  be  conceded  that,  by  vir- 
tue of  the  lease  from  the  Terminal  Com- 
pany to  the  appellant  railroads,  even 
as  modified  in  December,  1902,  there  re- 
mains in  some  sense  a  joint  tenure  of  the 
property  of  the  Terminal  C!l)mpany. 
But,  in  my  view,  the  question  of  the 
ownership  of  the  property  is  entirely 
aside  from  the  real  point.  The  discrimi- 
nation charged  and  found  by  the  Com- 
mission is  not  so  much  in  the  use  of 
terminal  property  as  in  the  performance 
of  interchange  services;  and  for  such 
discrimination  a  community  of  interest 
in  the  property  affords  neither  justifica- 
tion nor  excuse. 

So  far  as  the  nondiscriminatory  per- 
formance of  those  services  requires  that 
cars  from  the  Tennessee  Central  shall  be 
admitted  to  the  terminal  tracks  of  the 
Louisville  &  Nashville  and  the  Nash- 
ville &  Chattanooga,  and  to  tracks  in 
which  these  companies  have  a  joint  in- 
terest, this  is  so  only  because  appellants 
have,  as  between  themselves,  and  also 
as  regards  traffic  from  the  Tennessee 
Central,  thrown  their  terminals  open  to 
the  public  use.  The  argument  for  appel- 
lants rests  upon  the  essential  fallacy  that 
the  terminal  facilities  are,  in  an  absolute 
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sense,  and  for  all  purposes,  private  prop- 
erty. But  ^ey,  like  all  [80]  other  parts 
of  the  railroad  line,  are,  with  respect  to 
their  use,  devoted  to  the  benefit  of  the 
public.  And  the  final  clause  of  §  3, 
while  it  protects  each  carrier  to  a  certain 
extent  in  the  separate  use  of  its  terminal 
property,  does  so  not  otherwise  than  it 
protects  its  particular  use  of  the  main 
line  of  railroad.  "Tracks"  are  men- 
tioned together  with  "terminal  facili- 
ties," and  the  same  rule  is  applied  to 
both.  The  fact  that  a  carrier  oWns  its 
own  terminals  is  no  more  an  excuse  for 
discriminatory  treatment  of  its  patrons 
with  respect  to  services  performed  there- 
in than  its  ownership  of  the  main  line 
is  an  excuse  for  discrimination  with 
respect  to  the  transportation  thereon. 

It  is  said  that  if  either  of  the  appel- 
lants were  the  sole  owner  of  the  terminal 
properties  in  question  and  used  them 
alone,  it  could  not  be  deemed  to  dis- 
criminate against  the  Tennessee  Central 
because  of  a  mere  refusal  to  switch  for 
it  in  the  interchange  of  traffic.  Of 
course,  if  it  refused  all  connecting  car- 
riers alike,  it  could  not  be  held  for  dis- 
crimination. But  whether  it  would  be 
at  liberty  to  refuse  to  switch  for  the 
Tennessee  Central  would  depend  upon 
circumstances;  for  instance,  upon  wheth- 
er the  Interstate  Commerce  Cfommission, 
pursuant  to  its  authority  under  §  15  of 
the  act,  as  amended  in  1910  (chap.  309, 
36  Stat,  at  L.  552,  Comp.  Stat.  1913, 
§  8583),  should  establish  the  two  lines 
as  a  through  route,  or  (without  that) 
should  determine  upon  adequate  evidence 
that  the  refusal  of  switching  privileges 
was  a  failure  to  afford  reasonable  and 
proper  facilities  for  the  interchange  of 
traffic  between  the  connecting  lines  un- 
der §  3.  Car  interchange  between  con- 
necting lines  was  made  by  the  1910 
amendment  of  §  1  of  the  act  a  positive 
duty  on  the  part  of  the  carrier,  even 
without  action  by  the  Commission.  36 
Stat,  at  L.  545,  chap.  309,  Comp.  Stat. 
1913,  §  8563. 

I  deem  it  a  most  material  fact  that 
the  appellants  already  interchange  non- 
competitive traffic  with  the  Tennessee 
Central,  upon  terms  like  those  upon 
which  they  interchange  both  competitive 
and  noncompetitive  traffic  [81]  between 
themselves.  So  far  as  their  method  of 
doing  this  amounts  to  an  interchange 
of  trackage  rights  they  have  by  their 
voluntary  action  thrown  open  the  use 
of  their  terminals  to  all  branches  of 
traffic,  excepting)  so  far  as  they  dis- 
criminate against  competitive  traffic  over 

the  Tennessee  Central.    Not  only  so.  but  * 
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the  Commission  has  expressly  found  (33 
Inters.  Com.  Rep.  82)  that  the  Louisville 
&  Nashville  will  switch  competitive  coal 
and  other  competitive  traffic  to  and  from 
the  Tennessee  Central,  the  interchange 
being  usually  effected  at  Shops  Junction 
and  over  the  rails  of  the  Nashville  & 
Chattanooga.  But  the  Louisville  & 
Nashville  insists  upon  chai*ging  local 
rates  as  if  for  transportation  between 
Nashville  and  Overton,  Tennessee,  which 
amount  to  from  $12  to  $36  per  car,  and 
are  therefore  in  effect  prohibitory.  For 
a  time  the  Nashville  &  Chattanooga  in 
like  manner  offered  to  perform  the  same 
switching  service  to  and  from  the  Ten- 
nessee Central  at  its  local  rates,  and  pub- 
lished a  terminal  tariff  December  14, 
1913,  expressly  providing  that  such  local 
rates  would  apply  to  competitive  traffic 
from  and  destined  to  the  Tennessee  Cen- 
tral. This,  however,  was  revoked  short- 
ly after  the  complaint  in  the  present  case 
was  filed.  There  is  here  a  very  plain 
discrimination,  found  by  the  Commission 
to  be  an  undue  discrimination,  not  mere- 
ly, against  the  Tennessee  Central,  but 
against  a  "particular  description  of 
traffic,"  which  is  distinctly  prohibited 
by  §  3.  The  conduct  of  appellants  is 
quite  analogous  to  the  making  of  a  dis- 
crimination in  the  charge  for  carriage, 
not  because  of  any  difference  inhering 
in  the  goods  or  in  the  cost  of  the  service 
rendered  in  transporting  them,  but  upon 
the  mere  basis  of  the  ownership  of  the 
goods, — ^a  discrimination  condemned  by 
this  court  in  Interstate  Commerce  Com- 
mission V.  Delaware,  L.  &  W.  R.  Co.  220 
U.  S.  235,  252,  55  L.  ed.  448,  456,  31 
Sup.  Ct.  Rep.  392. 

The  present  system  of  interchanging 
traffic  between  appellants  was  established 
in  August,  1900,  a  year  or  two  before 
the  line  of  the  Tennessee  Central  was 
constructed  [82]  into  Nashville.  Em- 
phasis was  laid  upon  this,  in  argument, 
as  refuting  the  suggestion  that  the  ar- 
rangement could  be  deemed  a  "device"  to 
avoid  the  discrimination  clause  of  §  3 
of  the  Interstate  Commerce  Act.  The 
findings  of  the  Commission  show,  how- 
ever (33  Inters.  Com.  Rep.  81),  that 
when  the  Tennessee  Central  entered 
Nashville  it  was  only  after  strong  op- 
position from  the  Louisville  &  Nashville ; 
and  (p.  79)  that,  prior  to  the  year  1898, 
the  people  of  Nashville  had  become  de- 
sirous of  better  terminal  facilities,  par- 
ticularly of  a  union  passenger  depot,  and 
an  ordinance  authorizing  a  contract  to 
that  end  between  the  city  and  the  Ter- 
minal Company  was  proposed,  contain- 
ing a  proviso  that  the  terminal  facilities 
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should  also  be  available  on  an  equitable 
basis  to  railroads  which  might  be  built 
in  the  future.  The  present  appellants 
opposed  this  proviso  and  an  ordinance 
omitting  it  was  passed,  but  was  vetoed 
by  the  mayor  on  account  of  the  omis- 
sion. It  clearly  enough  appears,  there- 
fore, that  the  agreement  of  August, 
1900,  was  made  by  appellants  in  view 
of  the  probability  of  some  other  road 
entering  Nashville  thereafter. 

But  were  it  otherwise,  the  result 
should  be  the  same.  The  obligation  to 
avoid  discrimination  and  to  anord  ^'all 
reasonable,  proper,  and  equal  facilities 
for  the  interchange  of  traffic"  is  not 
qualified  by  any  rights  of  priority.  The 
new  road  is  a  servant  of  the  public, 
equally  with  the  others;  subject  to  the 
same  duty  and  entitled,  for  its  patrons, 
to  demand  reasonable  and  impartial  per- 
formance of  the  reciprocal  duty  from 
carriers  that  preceded  it  in  the  field. 

In  my  opinion  the  present  case  is  con- 
trolled by  our  decisions  in  the. former 
case  between  the  same  parties  (Louis- 
ville &  N.  R.  Co.  V.  United  States,  238 
U.  S.  1, 18, 19,  59  L.  ed.  1177, 1183, 1184, 
35  Sup.  Ct.  Rep.  696),  and  the  earlier 
case  of  Pennsylvania  Co.  v.  United 
States,  236  U.  S.  351,  366  et  seq.,  59  L. 
ed.  616,  626,  P.U.R.1915B,  261,  35  Sup. 
Ct.  Rep.  370.  In  these  cases  many  of 
the  same  arguments  that  are  here  ad- 
vanced were  considered  and  overruled 
by  the  court.  The  latter  case  concerned 
the  [83]  switching  of  interstate  carload 
traffic  between  industrial  tracks  and 
junction  points  within  the  switching 
limits  at  New  Castle,  Pennsylvania.  The 
Pennsylvania  Company  undertook  to  sus- 
tain a  practice  of  doing  such  switching 
at  $2  per  car  for  three  railroads  while 
refusing  to  do  it  for  the  Buffalo,  Roches- 
ter, &  Pittsburgh,  upon  the  ground  of 
its  sole  ownership  of  the  terminals  and 
the  fact  that  the  three  other  carriers 
were  in  a  position,  either  at  New  Castle 
or  elsewhere,  to  offer  it  reciprocal  ad- 
vantages fully  compensatory  for  the 
switching  done  for  them  in  New  Castle, 
whereas  the  Buffalo,  Rochester,  &  Pitts- 
burgh was  not  in  a  position  to  offer  simi- 
lar advantages.  The  Interstate  Com- 
merce Commission  (29  Inters.  Com.  Rep. 
114)  overruled  this  contention,  and  in 
this  was  sustained  by  the  district  court 
(214  Fed.  445),  and  by  this  court.  We 
there  held  (236  U.  S.  361)  that  the  ques- 
tion what  was  an  undue  or  unreasonable 
preference  or  advantage  under  §  3  of 
the  Interstate  Commerce  Act  was  a  ques- 
tion not  of  law,  but  of  fact;  and  that  if 
the  order  of  the  Commission  did  not  ex- 


ceed  its  constitutional  and  statutory  au- 
thority and  was  not  unsupported  by  tes- 
timony, it  could  not  be  set  aside  by  the 
courts;  held  (p.  363),  that  the  pro- 
visions of  §  3,  although  that  section  re- 
mains unchanged,  must  be  read  in  con- 
nection with  the  amendments  of  1906 
and  1910  to  other  parts  of  the  act,  and 
that  by  these  amendments  the  facilities 
for  delivering  freight  at  terminals  were 
brought  within  the  definition  of  trans- 
portation to  be  r^pilated;  and  also  (pp. 
368,  369)  that  the  order  did  not  amount 
to  a  compulsory  taking  of  the  use  of  the 
Pennsylvania  tracks  by  another  road 
within  the  inhibition  of  the  final  clause 
of  §  3;  no  right  being  given  to  the 
Buffalo  road  to  run  its  cars  over  the 
terminals  of  the  Pennsylvania  Company, 
or  to  use  or  occupy  its  stations  or  depots 
for  purposes  of  its  own. 

In  the  former  case  between  the  pres- 
ent parties  (Louisville  &  N.  R.  Co.  v. 
United  States,  238  U.  S.  1,  59  L.  ed. 
1177,  35  Sup.  Ct.  Rep.  696),  we  sustained 
[84]  the  district  court  (216  Fed.  672) 
in  refusing  an  injunction  to  restrain  the 
putting  into  effect  of  an  order  of  the 
Commission  (28  Inters.  Com.  Rep.  533, 
540)  requiring  appellants  to  interswitch 
interstate  coal  with  the  Tennessee  Cen- 
tral as  they  did  with  each  other.  The 
findings  of  the  Commission  (p.  542) 
recognized  that  the  terminals  were  in 
part  jointly  owned  and  in  part  the  sepa- 
rate property  of  the  two  appellants. 
The  district  court  (216  Fed.  682,  684) 
alluded  to  this  fact.  And  this  court  (238 
U.  S.  17-20)  did  not  ignore  that  fact, 
but  laid  it  aside  as  immaterial,  declar- 
ing: "If  the  carrier,  however,  does  not 
rest  behind  that  statutory  shield  [the 
final  clause  of  §  3],  but  chooses  volun* 
tarily  to  throw  the  terminals  open  to 
many  branches  of  traffic,  it  to  that  extent 
makes  the  yard  public.  Having  made 
the  yard  a  facility  for  many  purposes 
and  to  many  patrons,  such  railroad  fa- 
cility is  within  the  provisions  of  §  3  of 
the  statute,  which  prohibits  the  facility 
from  being  used  in  such  manner  as  to 
discriminate  against  patrons  and  com- 
modities." 

If  the  decision  reached  in  the  present 
case  is  adhered  to,  and  remains  uncor- 
rected by  remedial  legislation,  it  will 
open  a  wide  door  to  discriminatory  prac- 
tices repugnant  alike  to  the  letter  and 
the  spirit  of  the  Act  to  Regulate  Com- 
merce. 

Mr.  Justice  Day,  Mr.  Justice  Brandeifl, 
and  Mr.  Justice  Clarke  concur  in  this 
dissent. 
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[Ml  UNITED  STATES,  Plff.  in  Err., 

V. 

HERMAN  H.  OPPENHEIMER  et  al. 

(See  S.  0.  Reporter's  ed.  85-88.) 

Appeal  —  by   gOTemment   in   criminal 
case  —  sustaining  plea  in  bar. 

1.  A  iudgment  of  a  Federal  district 
court  quasning  an  indictment  because  of  a 
previous  adjudication  upon  a  former  indict- 
ment for  the  same  onense,  that  it  was 
barred  by  the  Statute  of  Limitations,  is  one 
sustaining  a  special  plea  in  bar,  within  the 
meaning  of  the  Act  of  March  2,  1907  (34 
Stat,  at  L.  1246,  chap.  2564,  Comp.  Stat. 
1913,  S  1704),  governing  the  right  of  the 
government  to  a  review  in  a  criminal  case, 
although  the  defense  was  presented  by  de- 
murrer and  motion  to  quasn,  and  the  court 
granted   what   was    styled   the   motion    to 

?uash. 
For   other   cases,   see   Appeal   and   Error,   I. 
e.  In  Digest  Sup.  Ct.  1908.] 

Appeal  —  by    government   in   criminal 
case  —  sustaining  plea  in  bar. 

2.  The  clause  of  the  Act  of  March  2, 
1907  (34  Stat,  at  L.  1246,  chap.  2564,  Comp. 
Stat.  1913,  §  1704),  giving  a  writ  of  error 
to  the  United  States  to  review  a  decision 
of  a  Federal  district  court  in  a  criminal  case 
sustaining  a  special  plea  in  bar,  when  the 
defendant  has  not  been  put  in  jeopardy,  is 
not  limited,  like  the  earlier  clauses  of  tliat 
statute,  to  judgments  based  on  the  invalid- 
ity or  construction  of  the  statute  upon 
which  the  indictment  is  founded. 

[For   other   cases,    see   Api>eal   and    Error,    I. 
e.  In  Digest  Sup.  Ct.  1908.] 

Criminal    law  — >  res    judicata  — >  dis- 
missal of  indictment. 

3.  A  judgment  dismissing  an  indict- 
ment on  the  ground  that  the  offense  charged 
is  barred  by  the  Statute  of  Limitations  is  a 
bar — irrespective  of  any  question  of  former 
jeopardy — to  a  second  prosecution  under  a 
new  indictment  for  the  same  offense. 

[No.  412.] 

Argued  October  19  and  20,  1916.     Decided 
December  4,  1916. 

IN  ERROR  to  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  a  judg- 
ment quashing  an  indictment  because  of 
a  previous  adjudication  upon  a  former 
indictment  for  the  same  offense  that  it 
was  barred  by  the  Statute  of  limita- 
tions. Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note. — On  review  by  Federal  govern- 
ment in  criminal  case — see  notes  to 
United  States  v.  Stevenson,  54  L.  ed.  U. 
S.  153,  and  United  States  v.  New  South 

Farm  &  Home  Co.  60  h.  ei.  V.  S.  890.     '  of  limiUtion  embodied  in  S  29'b  of  the 
•  1  L..  ed.  U  vltl 


Assistant  Attorney  General  Warren 
argued  the  cause,  and,  with  Mr.  A.  J. 
Cloptoui  filed  a  brief  for  plaintiff  in 
error: 

The  so-called  ''motion  to  quash"  filed 
by  the  defendant  was  in  fact  and  in  law 
a  special  plea  in  bar. 

2  Bishop,  New  Grim.  Proc  1913,  p. 
623;  United  States  v.  Kissel,  218  U.  S. 
601,  610,  54  L.  ed.  1168,  1179,  31  Sup. 
Ct.  Rep.  124;  10  Enc.  PI.  &  Pr.  660;  Dur- 
land  T.  United  States,  161  U.  S.  306,  314» 
40  L.  ed.  709,  712, 16  Sup.  Ct.  Rep.  608; 
United  States  v.  Pond,  2  Curt  C.  C.  266, 
Fed.  Cas.  No.  16,067;  Archbold,  Crim. 
Pr.  &  PI.  Pomeroy's  Notes,  8th  ed.  318. 

The  designation  given  to  his  pleading 
by  defendant  or  by  the  court  below  can- 
not change  its  essential  nature.  Thig 
court  will  disregard  the  nfisnomer  and 
act  upon  the  fact.  It  has  jurisdiction 
under  the  Criminal  Appeals  Act  to  re- 
view the  decision  in  this  case  and  de- 
termine whether  the  bar  of  jeopardy  had 
attached. 

United  States  v.  A.dams  Exp.  Co.  229 
U.  S.  381,  57  L.  ed.  1237,  33  Sup.  Ct.  Rep. 
878;  United  States  v.  Barber,  219  U.  S. 
72,  55  L.  ed.  99,  31  Sup.  Ct.  Rep.  209. 

The  defendant  was  not  placed  in 
jeopardy  under  the  former  indictments, 
nor  did  the  decision  of  Judge  Thomas, 
on  the  pleas  to  those  indictments,  become 
res  adjudicata.  The  erroneous  decision 
that  the  indictments  were  barred  by  the 
one-year  Statute  of  Limitations  was 
rendered  upon  preliminary  pleas  which 
were  interposed  before  any  submission 
to  or  the  swearing  of  a  jury,  and  under 
such  condition  jeopardy  could  not  attach 
or  the  case  be  finally  determined  on  its 
merits. 

Kepner  v.  United  States,  195  U.  S.  100, 
128,  49  L.  ed.  114,  124,  24  Sup.  Ct.  Rep. 
797,  1  Ann.  Cas.  655;  1  Bishop,  New 
Crim.  Law,  8th  ed.  §  1027,  T  4;  12  Cyc. 
265;  CouL  v.  Gould,  12  Gray,  171;  United 
States  V.  Rogoff,  163  Fed.  311;  United 
States  V.  Van  Vliet,  23  Fed.  35 ;  Ex  parte 
Lange,  18  WaU.  163,  173,  174,  21  L.  ed. 
872,  877,  878;  Shoener  v.  Pennsylvania, 
207  U.  S.  188, 195, 196,  52  L.  ed.  163, 166, 
28  Sup.  Ct.  Rep.  110;  Joy  v.  State,  14 
Ind.  148;  Pritchett  v.  State,  2  Sneed, 
285,  62  Am.  Dec.  468;  State  v.  Fley,  2 
Brev.  338,  4  Am.  Dec.  583;  State,  Duffy, 
Prosecutor,  v.  Britton,  48  N.  J.  L.  371,  7 
Atl.  679,  affirming  47  N.  J.  L.  251 ;  Mar- 
shall  V.  Com.  20  Gratt.  845;  24  Am.  & 
Eng.  Enc.  Law,  2d  ed.  830. 

The  first  ground  of  the  pleading, 
termed  ''motion  to  quash,"  really  re- 
newed the  defense  of  the  one-year  bar 
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Baakropt^  Act  which  had  been  sus- 
tained to  the  former  indictments,  and 
necessarily  involved  a  construction  of 
the  conspiracy  statute  (Crim.  Code,  § 
27)  under  which  the  indictment  here  in- 
volved was  brought. 

United  States  v.  Rabinowich,  238  U.  S. 
78,  59  L.  ed.  1211,  35  Sup.  Ct.  Rep.  682. 

A  decision  upon  a  special  plea  in  bar 
when  the  defendant  has  not  been  put  in 
jeopardy  is  subject  to  review  here, 
whether  or  not  it  involves  the  construc- 
tion of  the  statute  upon  whioh  the  indict- 
ment  is  based 

United  States  v.  Eeitel,  211  U.  S.  370, 
398,  399,  53  L.  ed.  230,  244,  29  Sup.  Ct. 
Rep.  123. 

The  indictment  in  this  case  alleges  that 
an  additional  overt  act  was  committed 
by  the  defendant  in  error  less  than  one 
year  before  it  was  brought,  and  as  limi- 
tation begins  to  run  from  the  commission 
of  the  last  overt  act,  and  not  from  the 
date  of  the  formation  of  the  'conspiracy, 
the  decision  of  Judge  Thomas  discharg- 
ing the  defendants  under  the  former  in- 
dictments on  the  plea  of  the  one-year 
bar  can  have  no  application  in  this  case, 
and  necessarily  cannot  become  the  law 
of  the  case  or  constitute  res  adjudicata. 

Brown  v.  Elliott,  225  U.  S.  392,  401,  56 
L.  ed.  1136,  32  Sup.  Ct.  Rep.  812;  Unit- 
ed States  V.  Kissel,  218  U.  S.  601,  607, 
608, 54  L.  ed.  1168, 1178,  31  Sup.  Ct.  Rep. 
124. 

Solicitor  General  Davis  and  Assistant 
Attorney  General  Warren  also  filed  a 
brief  in  opposition  to  the  motion  to  dis- 
miss. 

Mr.  Benjamin  Slade  argued  the  cause, 
and,  with  Messrs.  Abram  J.  Rose  and  L. 
Laflin  Kellogg,  filed  a  brief  for  defend- 
ants in  error: 

The  pleadings  below  were  entitled  and 
adjudicated  as  'Memurrer^  and  ''motion 
to  quash."  They  were  not  ''a  plea  in 
bar."  This  court  will  not  construe  plead- 
ings and  hold  a  demurrer  or  motion  to 
quash  to  be  anything  else,  unless  it  clear- 
ly appears  that: 

(a)  The  decision  entered  was  based 
upon  the  construction  of  the  statute  upon 
which  the  indictment  is  founded.  United 
States  V.  Adams  Exp.  Co.  229  U.  S.  381, 
57  L.  ed.  1237,  33  Sup.  Ct.  Rep.  878,  or 

(b)  The  court  in  the  judgment  express- 
ly placed  its  decision  that  the  United 
States  could  not  prosecute  the  defend- 
ants upon  the  plea  of  the  bar  of  limita- 
tions. 

United  States  v.  Barber,  219  U.  S.  72, 
55  L.  ed.  99,  31  Sup.  Ct.  Rep.  209. 
The  jurisdiction  of  this  court  is  limit- 

t%2 


ed  by  the  Criminal  Appeals  Act  of 
March  2,  1907,  to  the  consideration  only 
of  decisions  of  the  courts  below  constru- 
ing statutes,  and  cannot  be  used  for  the 
purpose  of  correcting  other  errors. 

United  States  v.  Kissel,  218  U.  S.  601, 
54  L.  ed.  1168,  31  Sup.  Ct.  Rep.  124. 

There  can  be  no  question  that  this 
court  may  refer  to  the  records  of  Con- 
l^ess  to  ascertain  the  intent  and  mean- 
ing of  legislation. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  464,  36  L.  ed.  226, 
230,  12  Sup.  Ct.  Rep.  511;  Blake  v. 
National  City  Bank,  23  Wall.  307,  317, 
23  L.  ed.  119,  120;  Jennison  v.  Kirk,  98 
U.  S.  458,  460,  25  L.  ed.  240,  4  Mor.  Min. 
Rep.  504. 

Its  intention  being  thus  ascertained, 
it  shows  beyond  peradventure  that  it  was 
not  intended  even  by  the  3d  section  to 
open  up  fields  of  review  other  than  those 
in  which  the  validity  and  construction 
of  a  statute  were  involved.  In  all  its 
decisions  upon  this  statute  the  court  has 
recognized  the  evident  purpose  of  the 
act. 

United  States  v.  Bitty,  208  U.  S.  393, 
52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396; 
United  States  v.  Stevenson,  215  U.  S. 
190,  54  L.  ed.  153,  30  Sup.  Ct.  Rep.  35; 
United  States  v.  George,  228  U.  S.  14, 
19,  57  L.  ed.  712,  714,  33  Sup.  Ct*.  Rep. 
412;  United  States  v.  Carter,  231  U.  S. 
492,  58  L.  ed.  330,  34  Sup.  Ct.  Rep.  173 ; 
United  States  v.  Biggs,  211  U.  S.  607, 
518,  522,  53  L.  ed.  306,  309,  311,  29  Sup. 
Ct  Rep.  181;  United  States  v.  Sullen- 
berger,  211  U.  S.  522,  53  L.  ed.  311,  29 
Sup.  Ct.  Rep.  185;  United  States  v. 
Moist,  231  U.  S.  702,  58  L.  ed.  446,  34 
Sup.  Ct.  Rep.  255;  United  States  v.  For- 
rester, 211  U.  S.  400,  53  L.  ed.  249,  29 
Sup.  Ct.  Rep.  132;  United  States  v.  Herr^ 
211  U.  S.  404,  53  L.  ed.  251,  29  Sup.  Ct. 
Rep.  134;  United  States  v.  Foster,  233 
U.  S.  515-523,  58  L.  ed.  1074-1078,  34 
Sup.  Ct.  Rep.  666;  United  States  v. 
Keitel,  211  U.  S.  370,  53  L.  ed.  230,  29 
Sup.  Ct.  Rep.  123;  United  States  v. 
Freeman,  211  U.  S.  525,  53  L.  ed.  311,  29 
Sup.  Ct.  Rep.  186;  United  States  v.  Ma- 
son, 213  U.  S.  115,  53  L.  ed.  725,  29  Sup. 
Ct.  Rep.  480;  United  States  v.  Mescall, 
215  U.  S.  26,  54  L.  ed.  77,  30  Sup.  Ct. 
Rep.  19;  United  States  v.  Patten,  226  U. 
S.  525-535,  57  L.  ed.  333-338,  44  L.R.A. 
(N.S.)  1325,  33  Sup.  Ct.  Rep.  141. 

This  court  will  look  into  the  act  for 

the  purpose  of  ascertaining    the    evils 

sought  to  be  corrected  by  it,  and  will  not 

so  construe  the  act  as  to  embrace  matters 

that  were  not  clearly   within    the   evils 

sought  to  be  remedied. 

942  U.  8. 
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Church  of  the  Holy  Trinity  v.  United 
SUtes,  143  U.  S.  467,  472,  36  L.  ed. 
226,  232,  12  Sup.  Ct.  Bep.  611;  Smith  t. 
People,  47  N.  Y.  331 ;  Bell  v.  New  York, 
106  N.  Y.  139,  11  N.  E.  495. 

And  it  will  not  assume  appellate  juris- 
diction that  was  not  intended  even 
though  the  wording  of  the  act  may  he 
broad  enough  to  give  it. 

American  Security  &  T.  Co.  v.  Difh 
triet  of  Columbia,  224  U.  S.  491,  66  L. 
ed.  856,  32  Sup.  Ct.  Rep.  553. 

A  proper  construction  of  the  act  re- 
quires that  this  court  adhere  to  its  de- 
c^on  in  the  Kissel  Case,  that  the  limi- 
tations prescribed  in  the  first  two 
sections  apply  equally  to  the  3d  section 
of  the  act,  for,  were  it  otherwise,  it 
would  open  this  court  to  a  flood  of  writs 
demandmg  review  on  questions  of  fact 
or  of  law,  or  both, — a  result  that,  it  is 
obvious,  was  never  within  the  intention 
of  Congress. 

United  SUtes  v.  Carter,  231  U.  S.  492, 
493,  58  L.  ed.  330,  331,  34  Sup.  Ct.  Bep. 
173. 

The  government  now  seeks  a  review  of 
the  ju^ment  of  Judge  Thomas,  although 
no  appeal  has  ever  been  taken  from  it 
and  the  time  to  obtain  a  review  has  long 
since  passed.     This  cannot  be  done. 

Turner  v.  Farmers'  Loan  &  T.  Co.  106 
U.  S.  662,  565,  27  L.  ed.  273,  274, 1  Sup. 
Ct.  Rep.  619 ;  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  136  U.  S.  207,  226, 
34  L.  ed.  97, 10  Sup.  Ct.  Bep.  736. 

It  is  clear  that  the  judgment  sought 
to  be  reviewed  is  not  based  upon  a  con- 
struction of  a  statute.  The  writ  of  error 
ought  to  be  dismissed,  for  it  is  replete 
with  the  faults  which  have  been  found 
by  this  court  to  be  fatal  to  a  review 
sought  under  the  Qruninal  Appeals  Act. 

United  States  v.  Carter,  231  U.  S.  492, 
493,  68  L.  ed.  330,  331,  34  Sup.  Ct.  Bep. 
173;  United  States  v.  Moist,  231  U.  S. 
701,  702,  68  L.  ed.  444,  445,  34  Sup.  Ct. 
Bep.  266;  United  States  v.  Bamow,  239 
U.  S.  74,  79,  60  L.  ed.  165,  167,  36  Sup. 
Ct.  Bep.  19;  United  States  v.  Biggs,  211 
U.  S.  607,  618,  53  L.  ed.  306,  309,  29 
SuD.  Ct.  Bep.  181. 

The  action  of  the  lower  court  in  hold- 
ing that  the  prior  judgment  was  a  bar 
to  the  prosecution  of  the  last  indictment 
was  correct. 

Wharton,  Crim.  PL  &  Pr.  9th  ed.  §  406; 
1  Chitty,  Crim.  Law,  pp.  442,  443;  2 
Bishop,  New  Crim.  Proc.  §  781  and  note; 
Stephen's  Digest  Crim.  Proc.  art.  268,  p. 
171;  Beg.  v.  Houston,  2  Crow.  &  D.  (Ir.) 
310;  State  v.  Fields,  106  Iowa,  412,  76 
N.  W.  802;  Archbold,  Crim.  PI.  Ev.  & 

Pr.  2l8t  ed.  149;  Wells,  Bes  Adjudicata, 
•1  Ii.  ed. 


§  274;  Northern  P.  B.  Co.  v.  Slaght,  205 
U.  S.  122, 130,  61  L.  ed.  738,  741,  27  Sup. 
Ct  Bep.  442;  Lamar  v.  United  States, 
240  U.  S.  60,  66,  60  L.  ed.  626,  628,  36 
Sup.  Ct.  Bep.  265;  Detroit  &  M.  B.  Co. 
V.  Michigan  B.  Commission,  240  U.  S. 
564^  671,  60  L.  ed.  802,  807,  36  Sup. 
Ct.  Bep.  424;  Mt.  Vemon-Woodberry 
Cotton  Duck  Co.  v.  Alabama  Interstate 
Power  Co.  240  U.  S.  30,  60  L.  ed.  607, 
36  Sup.  Ct.  Bep.  234;  Com.  v.  Ellis, 
160  Mass.  166,  36  N.  E.  773;  Gelston  v. 
Hoyt,  3  Wheat  316,  4  L.  ed.  399;  Beg. 
V.  Haughton,  1  El.  &  Bl.  601,  118  Eng. 
Beprint,  623,  22  L.  J.  Mag.  Cas.  N.  S. 
89,  17  Jur.  465,  1  Week.  Bep.  164,  6 
Cox  C.  C.  101;  Bex  v.  Brown,  17  Cox, 
C.  C.  79;  Coffey  v.  United  States,  116 
U.  8.  436,  446,  29  L.  ed.  684,  687,  6  Sup. 
Ct.  Bep.  437;  Bissell  v.  Spring  Valley 
Twp.  124  U.  S.  225,  233,  31  L.  ed.  411, 
414,  8  Sup.  Ct.  Bep.  495;  Bouchaud  v. 
Dias,  3  Denio,  238;  State  v.  Wear,  146 
Mo.  206,  46  S.  W.  1099;  Duchess  of 
Kingston's  Case  (1776)  20  How.  St.  Tr. 
638;  District  of  Columbia  v.  Brewer,  32 
App.  D.  C.  388;  Oglesby  v.  Attrill,  14 
Fed.  214. 

Mr.'  Justice  Holmes  delivered  the 
opinion  of  the  court: 

The  defendant  in  error  and  others 
were  indicted  for  a  conspiracy  to  con- 
ceal assets  from  a  trustee  in  bankruptcy. 
[86]  Act  of  July  1, 1898,  chap.  641,  §  29, 
30  Stat,  at  L.  544,  554,  Comp.  Stat.  1913, 
§§  9685,  9613.  The  defendant  Oppen- 
heimer  set  up  a  previous  adjudication 
upon  a  former  indictment  for  the  same 
offense  that  it  was  barred  by  the  one- 
year  Statute  of  Limitations  in  the  Bank- 
ruptcy Act  for  offenses  against  that  act, 
§  29d, — an  adjudication  since  held  to  be 
wrong  in  another  case.  United  States 
V.  Babinowich,  238  U.  S.  78,  69  L.  ed. 
1211,  36  Sup.  Ct.  Bep.  682.  This  de- 
fense was  presented  in  four  forms  en- 
titled respectively,  demurrer,  motion  to 
quash,  plea  in  abatement,  and  plea  in 
bar.  After  motion  by  the  government 
that  the  defendant  be  required  to  elect 
which  of  the  four  he  would  stand  upon, 
he  withdrew  the  last-mentioned  two, 
and  subsequently  the  court  granted  what 
was  styled  the  motion  to  quash,  ordered 
the  indictment  quashed,  and  discharged 
the  defendant  without  day.  The  govern- 
ment brings  this  writ  of  error,  treating 
the  so-called  motion  to  quash  as  a  plea 
in  bar,  which  in  substance  it  was. 
United  States  v.  Barber,  219  U.  S.  72,  78, 
56  L.  ed.  99,  101,  31  Sup.  Ct.  Bep.  209. 

The  defendant  objects  that  the  statute 
giving  a  writ  of  error  to  the  United 
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States  from  the  decision  or  judgment 
sustaining  a  q>eeial  plea  in  bar,  when 
the  defendant  has  not  been  put  in  jeop- 
ardy, Act  of  March  2,  1907,  chap.  25^ 
34  Stat,  at  L.  1246,  Comp.  Stat.  1913, 
§  1704,  is  limited  like  the  earlier  clauses 
to  judgments  based  on  the  invalidity  or 
construction  of  the  statute  upon  which 
the  indictment  is  founded.*^  But  that 
limitation  expressly  in  each  of  the  two 
preceding  paragraphs  of  the  statute  is 
not  repeated  here.  The  language  used 
in  United  States  v.  Keitel,  211  U.  S.  370, 
399,  53  L.  ed.  230,  245,  29  Sup.  Ct  Rep. 
123,  had  reference  only  to  the  con- 
struction of  the  indictment  and  to  its 
sufficiency  upon  matters  not  involving  a 
statute,  in  cases  fironght  up  by  the 
United  States  under  the  earlier  clauses 
of  the  act.  That  quoted  from  United 
States  V.  Kissel,  218  U.  S.  601,  54  L.  ed. 
1168,  31  Sup.  Ct.  Rep.  124,  so  far  as 
material  also  meant  that  the  sufficiency 
of  the  indictment  would  not  be  con- 
sidered here  upon  a  writ  of  error  to  the 
allowance  of  a  plea  in  bar.  In  view  of 
our  opinion  upon  the  merits,  [87]  we 
do  not  discuss  the  preliminary  objec- 
tions at  greater  length. 

Upon  the  merits  the  proposition  of 
the  government  is  that  the  doctrine  of 
res  judicata  does  not  exist  for  criminal 
cases  except  in  the  modified  form  of  the 
5th  Amendment,  that  a  person  shall  not 
be  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  or  limb; 
and  the  conclusion  is  drawn  that  a  de- 
cision upon  a  plea  in  bar  cannot  prevent 
a  second  trial  when  the  defendant  never 
has  been  in  jeopardy  in  the  sense  of 
being  before  a  jury  upon  the  facts  of 
the  offense  charged.  It  seems  that  the 
mere  statement  of  the  position  should 
be  its  own  answer.  It  cannot  be  that 
the  safeguards  of  the  person,  so  often 
and  so  rightfully  mentioned  with  solemn 
reverence,  are  less  than  those  that  pro- 
tect from  a  liability  in  debt.  It  cannot 
be  that  a  judgment  of  acquittal  on  the 
ground  of  the  Statute  of  Limitations  is 
less  a  protection  against  a  second  trial 
than  a  judgment  upon  the  ground  of  in- 
nocence, or  that  such  a  judgment  is  any 
more  effective  when  entered  after  a 
verdict  than  if  entered  by  the  govern- 
ment's consent  before  a  jury  is  em- 
paneled; or  that  it  is  conclusive  if 
entered  upon  the  general  issue  (United 
States  V.  Kissel,  218  U.  S.  601,  610,  54 
L.  ed.  1168,  1179,  31  Sup.  Ct,  Rep.  124), 
but  if  upon  a  special  pie  i  of  the  statute, 
permits  the  defendant  to  be  prosecuted 
again.    AVe  do  not  suppose  that  it  would 

be  doubted  that  a  judgment  upon  a  de- 
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murrer  to  the  merits  would  be  a  bar  to 
a  second  indictment  in  the  same  words. 
I  State  v.*  Fields,  106  Iowa,  406,  76  N. 
W.  802;  Whart  Crim.  PL  &  Pr.  9th  ed. 
§406. 

Of  course,  the  quashing  of  a  bad  in- 
dictment is  no  bar  to  a  prosecution  upon 
a  good  one,  but  a  judgment  for  the  de- 
fendant upon  the  g^und  that  the  prose- 
cution is  barred  goes  to  his  liability  as 
matter  of  substantive  law,  and  one  judg- 
ment that  he  is  free  as  matter  of  sub- 
stantive law  is  as  good  as  another.  A 
plea  of  the  Statute  of  Limitations  is  a 
plea  to  the  merits  (United  States  v.  Bar- 
ber, 219  U.  S.  72,  78,  55  L.  ed.  99,  101, 
31  Sup.  Ct.  Rep.  209),  and  however  the 
issue  was  raised  in  the  former  case,  [SS] 
after  judgment  upon  it,  it  could  not  be 
reopened  in  a  later  prosecution.  We 
may  adopt  in  its  application  to  this  case 
the  statement  of  a  judge  of  great  experi- 
ence in  the  criminal  law:  ^Where  a 
criminal  charge  has  been  adjudicated 
upon  by  a  court  having  jurisdiction  to 
hear  and  determine  it,  the  adjudication, 
whether  it  takes  the  form  of  an  acquit- 
tal or  conviction,  is  final  as  to  the  matter 
so  adjudicated  upon,  and  may  be  plead- 
ed in  bar  to  any  subsequent  prosecution 
for  the  same  offense.  ...  In  this  re- 
spect the  criminal  law  is  in  unison  with 
that  which  prevails  in  civil  proceedings." 
Hawkins,  J.,  in  Reg.  v.  Miles,  L.  R.  24 
Q.  B.  Div.  423,  431.  The  finality  of  a 
previous  adjudication  as  to  the  matters 
determined  by  it,  is  the  ground  of  de- 
cision in  Com.  v.  Evans,  101  Mass.  25, 
the  criminal  and  the  civil  law  agreeing, 
as  Mr.  Justice  Hawkins  says.  Com.  v. 
Ellis,  160  Mass.  165,  35  N.  E.  773 ;  Brit- 
tain  V.  Kinnaird,  1  Brod.  &  B.  432,  129 
Eng.  Reprint,  789,  4  J.  B.  Moore,  50, 
Gk)w,  N.  P.  164,  21  Revised  Rep.  680. 
Seemingly  the  same  view  was  taken  in 
Prank  v.  Mangum,  237  U.  S.  309,  334, 
59  L.  ed.  969,  983,  35  Sup.  Ct.  Rep.  582, 
as  it  was  also  in  Coffey  v.  United  States, 
116  U.  S.  436,  445,  29  L.  ed.  684,  687,  0 
Sup.  Ct.  Rep.  437. 

The  safeguard  provided  by  the  Con- 
stitution against  the  gravest  abuses  has 
tended  to  give  the  impression  that  when 
it  did  not  apply  in  terms,  there  was  no 
other  principle  that  could.  But  the  5th 
Amendment  was  not  intended  to  do  away 
with  what  in  the  civil  law  is  a  funda- 
mental principle  of  justice  (Jeter  v. 
Hewitt,  22  How.  352,  364,  16  L.  ed.  345, 
348)  in  order,  when  a  man  once  has  been 
acquitted  on  the  merits,  to  enable  the 
government  to  prosecute  him  a  second 
time. 

Judgment  affirmed. 
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[89]  PENNSYLVANIA  RAILROAD  COM- 
PANY 

V. 

W.  P.  JACOBY  ft  COMPANY. 

(See  S.  C.  Reporter's  ed.  89-99.) 

Appeal  —  reversible  error  —  refusing 
requested  instruction  —  damages. 
The  refusal,  in  an  action  upon  an 
award  to  shippers  made  by  the  Interstate 
Commerce  Commission  upon  a  finding  of  il- 
legal discrimination  in  tiie  distribution  of 
coal  cars,  of  a  requested  instruction  to  the 
effect  that  there  could  be  no  recorery  if  the 
jury  should  find  that  the  award  was  based 
upon  the  ratio  which  the  cars  furnished  by 
the  carrier  to  favored  shippers  bore  to  the 
latter's  mine  ratings,  as  shown  by  certain 
percentage  tables  in  evidence  before  the 
Commission,  is  reversible  error  where  the 
conclusion  is  irresistible  from  the  evidence 
that  the  Commission  may  have  used  such 
percentages  in  reaching  the  amount  of  dam- 
ages, and  thus  have  based  its  award  on  the 
mistaken  tlieory  that  the  complaining  ship- 
pers were  entitled  to  receive  cars  equal 
in  ratio  to  those  illegally  and  preferentially 

f[iven  to  the  favored  shippers.    And  such  re- 
usal  was  not  cured  by  general  observations 
in  the  main  charge  on  the  question  of  dam- 
ages, however  correct  tliey  may  have  been. 
[For  other  cases,  see  Appeal  and  Error,  5127- 
6141,   in   Digest  Sup.  Ct.   1908.] 

(No.  22.] 

Argued  October  20,  1916.  Affirmed  by  a  di- 
vided court  November  15,  1915.  Judge- 
ment of  affirmance  set  aside  and  case  re- 
stored to  docket  for  reargument  December 
20,  1915.  Reargued  October  23  and  24, 
1916.  Decided  December  4,  1916. 

ON  A  CERTIFICATE  from,  and 
WRIT  OF  CERTIORARI  to,  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit,  bringing  up  for 
review  a  cause  pending  in  that  court 
on  writ  of  error  to  a  judgment  of  the 
District  Court  for  the  Eastern  District 
of  Pennsylvania,  enforcing  an  award  of 
damages  made  by  the  Interstate  Com- 
merce Commission  because  of  discrimi- 
nation in  the  distribution  of  coal  ears. 

1 -"r-  II    !■  ■  ■!!  IIIIIBIIIIM  11 

Note. — On  duty  of  railroad  company 
to  furnish  cars  to  shippers — see  note  to 
Houston,  E.  &  W.  T.  R.  Co.  v.  Camp- 
bell, 43  L.R.A.  226. 

On  duty  of  carrier  to  furnish  cars  in- 
dependently of  contract — see  note  to  Illi- 
nois C.  R.  Co.  V.  River  &  Rail  Coal  & 
Coke  Co.  44  LJt.A.(N.S.)  643. 

On  discrimination  in  furnishing  cars 
to  shipper — see  note  to  Di  Qiorgio  Im- 
porting &  S.  S.  Co.  V.  Pennsylvania  R. 

Co.  8  L.R.A.(N.S.)  Ua 
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Judgment    of   District    Court    reversed 
and  case  remanded  to  that  court  for 
a  new  triaL 
The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  I.  Gowen  and  John  G. 
Johnson  argued  the  cause,  and,  with  Mr. 
Frederic  D.  McKenney,  flJed  a  brief  for 
the  Pennsylvania  Railroad  Company: 

The  number  of  cars  received  by  an  al- 
leged favored  shipper  did  not  Ax  the 
pro  rata  or  share  which  other  shippers 
should  have  received. 

Pennsylvania  R.  Co.  v.  Puritan  Coal 
Min.  Co.  237  U.  S.  121,  59  L.  ed.  867, 
35  Sup.  Ct.  Rep.  484;  Hillsdale  Coal  & 
Coke  Co.  V.  Pennsylvania  R.  Co.  19  In- 
ters. Com.  Rep.  356;  Pennsylvania  R. 
Co.  V.  International  Coal  Min.  Co.  230 
U.  S.  184,  57  L.  ed.  1446,  33  Sup.  Ct. 
Rep.  893,  Ann.  Cas.  1915A,  315. 

The  finding  of  the  Commission  as  to 
the  general  rule  of  distribution  that 
should  have  been  followed  by  the  pe- 
titioner was  an  administrative  finding, 
and  consequently  not  reviewable.  But 
the  question  whether  the  petitioner  vio- 
lated this  rule,  to  the  injury  of  the  re- 
spondents, is  clearly  not  of  the  same 
character.  If  it  were,  the  courts  could 
not  entertain  primary  jurisdiction  of 
cases  in  which  such  a  question  was  in- 
volved. This  court,  however,  has  held 
that  the  courts  have  primary  jurisdic- 
tion where  the  issue  involved  is  whether 
the  carrier  had  or  had  not  made  distri- 
bution in  accordance  with  prescribed 
rules. 

Morrisdale  Coal  Co.  v.  Pennsylvania 
R.  Co.  230  U.  S.  304,  57  L.  ed.  1494,  33 
Sup.  Ct.  Rep.  938;  Pennsylvania  R.  Co. 
V.  Puritan  Coal  ^lin.  Co.  237  U.  S.  121, 
59  L.  ed.  867,  35  Sup.  Ct.  Rep.  484. 

Mr.  William  A.  Glasgow,  Jr.,  argued 
the  cause  and  filed  a  brief  for  W.  F. 
Jacoby  &  Company: 

There  can  be  no  hard-and-fast  rule 
governing  car  distribution,  but  the  par- 
ticular practice  and  the  facts  which 
would  warrant  a  departure  from  a  prop- 
er rule  actually  in  force,  so  far  as  the 
reasonableness  and  fairness  thereof  is 
concerned,  are  within  the  power  and  dis- 
cretion of  the  Commission,  and  the 
ruling  of  the  Commission  upon  the  par- 
ticular practice  is  administrative  in  its 
character.  This  administrative  question, 
calling  for  the  exercise  of  the  discretion 
of  the  Commission,  is  one  upon  which 
the  courts  may  not  pass  judgment. 

Morrisdale  Coal  Co.  v.  Pennsvlvania 
R.  Co.  230  U.  S.  304,  57  L.  ed.  1494,  33 
Sup.  Ct.  Rep.  938 ;  Mitchell  Coal  &  Coke 
Co.  T.  Pennsylvania  R.  Co.  230  U.  S.  247, 
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267,  67  L.  ed.  1472,  1476,  33  Sup.  Ct. 
Rep.  916;  Pennsylvania  R.  Co.  v.  Purl* 
tan  Coal  Min.  Co.  237  U.  S.  121,  131, 
69  L.  ed.  867,  873,  36  Sup.  Ct.  Rep. 
484. 

The  finding  by  the  Commission  of  the 
fact  that  plaintiffs  were  damaged,  and 
the  amount  thereof,  must  have  been 
taken  by  the  jury  as  prima  facie  correct, 
and  unless  they  believed  that  the  de- 
fendant's evidence  rebutted  the  prima 
facie  effect  to  be  given  to  the  findings 
of  fact  by  the  Commission,  they  should, 
in  view  of  §  8  of  the  Interstate  Com- 
merce Act,  have  found  for  the  plaintiffs. 
This  was  the  view  presented  in  the 
charge  of  the  learned  trial  court,  and 
upon  this  issue  of  fact  the  jury  found 
for  the  plaintiffs,  and  we  submit  that 
there  was  no  error  in  the  lower  court 
prejudicial  to  the  defendant,  and  that 
the  judgment  should  be  affirmed. 

Mitchell  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  247,  268,  67  L.  ed. 
1472,  1476,  33  Sup.  Ct.  Rep.  916;  Penn- 
sylvania  R.  Co.  v.  Clark  Bros.  Coal  Min. 
Co.  238  XJ,  S.  466,  469,  69  L.  ed.  1406, 
1412,  36  Sup.  Ct.  Rep.  896;  Meeker  v. 
Lehigh  Valley  R.  Co.  236  U.  S.  412,  428, 
69  L.  ed.  644,  656,  P.U.R.1916D,  1072, 
36  Sup.  Ct.  Rep.  328,  Ann.  Cas.  1916B, 
691;  Mills  V.  Lehigh  Valley  R.  Co.  238 
U.  S.  473,  69  L.  ed.  1414,  36  Sup.  Ct. 
Rep.  888. 

The  Commission  computed  damages 
on  the  basis  of  an  honest  administra- 
tion of  the  rule  of  car  distribution  which 
petitioner  pretended  to  be  administering 
prior  to  1906.  Since  the  rule  of  car 
distribution  provided  for  in  an  order  by 
the  Commission  in  1910  was  for  the  fu- 
ture only,  and  since,  by  reason  of  pe- 
titioner's own  misconduct,  such  rule 
would  not  have  offered  a  safe  basis  for 
assessing  damage  in  1904-6,  petitioner 
has  no  standing  to  object  to  an  assess- 
ment of  damages  on  the  basis  of  its  own 
rule  then  in  force. 

Hillsdale  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  19  Inters.  Com.  Rep.  362; 
Pennsylvania  R.  Co.  v.  Clark  Bros.  Coal 
Min.  Co.  238  U.  S.  466,  69  L.  ed.  1406, 
36  Sup.  Ct.  Rep.  896;  Meeker  v.  Le- 
high Valley  R.  Co.  236  U.  S.  412,  69  L. 
ed.  644,  P.  U.  R.  1916D,  1072,  36  Sup. 
Ct.  Rep.  328,  Ann.  Cas.  1916B,  691; 
Mills  V.  Lehigh  Valley  R.  Co.  238  U.  S. 
473,  477,  69  L.  ed.  1414,  1416,  36  Sup. 
Ct.  Rep.  888;  Morrisdale  Coal  Co.  v. 
Pennsylvania  R.  Co.  230  U.  S.  304,  312, 
313,  67  L.  ed.  1494,  1497,  33  Sup.  Ct. 
Rep.  938. 

Since  there  was  nothing  offered  by  the 
petitioner  in   this   reooi^  to   establish 


the  method  of  computation  used  by  the 
Commission,  it  would  have  been  error 
for  the  court  to  instruct  the  jury  that 
the  Commission's  finding  of  damage  was 
based  upon  a  particular  method,  such 
finding  alone,  without  other  parts  of  the 
record,  containing  no  reference  to  the 
method  used  by  the  Commission  in  mak- 
ing its  award,  and  the  record  before  the 
Commissioli  not  being  in  evidence. 

Mitchell  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  247,  267,  67  L. 
ed.  1472,  1476,  33  Sup.  Ct.  Rep.  916; 
Mills  V.  Lehigh  Valley  R.  Co.  238  U.  8. 
473,  481,  482,  69  L.  ed.  1414,  1418,  35 
Sup.  Ct.  Rep.  888;  Meeker  t.  Lehigh 
Valley  R.  Co.  236  U.  S.  412,  429,  57 
L.  ed.  644,  666,  P.  U.  B.  1915D,  1072, 
36  Sup.  Ct.  Rep.  328,  Ann.  Cas.  1916B, 
691. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

Jacoby  &  Company,  hereinafter  called 
the  plaintiffs,  owned  a  coal  mine  known 
as  Falcon  No.  2  in  the  Clearfield  distriet 
served  by  the  Tyrone  division  of  the 
lines  of  the  Pennsylvania  Railroad  Com- 
pany, hereinafter  called  the  company, 
and  shipped  coal  from  their  mine  in  in- 
terstate commerce.  In  April,  1907,  the 
plaintiffs  made  complaint  before  the  In- 
terstate Commerce  Commission  of  dis- 
criminatory practices  against  them  in 
the  distribution  of  coal  cars,  in  violation 
of  the  Act  to  Regulate  Commerce.  The 
Commission  made  findings,  among  others, 
that  Falcon  No.  2  was  not  placed  on  an 
equal  footing  with  the  mines  of  the  Ber- 
wind-White  Coal  Company  in  the  matter 
of  the  distribution  of  the  defendant's 
available  coal  car  equipment  during  the 
period  of  the  action.  It  also  found  a 
special  allotment  of  600  cars  daily  to  the 
Berwind-White  Company  to  be  an  undue 
preference  and  discrimination,  and  on 
March  7th,  1910,  the  Commission  made 
an  order,  finding  that  the  complainants 
had  been  unduly  discriminated  against, 
and  set  forth  that  it  appeared  ''that  it 
is  and  has  been  the  defendant's  rule, 
regulation,  and  practice,  in  distributing 
coal  cars  among  the  various  coal  oper- 
ators on  its  lines  for  interstate  ship- 
ments during  percentage  [91]  periods, 
to  deduct  the  capacity  in  tons  of  foreign 
railway  fuel  oars,  private  cars,  and  sys- 
tem fuel  cars,  in  the  record  herein  re- 
ferred to  as  'assigned  cars,'  from  the 
rated  capacity  in  tons  of  the  particular 
mine  receiving  such  cars,  and  to  regard 
the  remainder  as  the  rated  capacity  of 
that  mine  in  the  distribution  of  all  'un- 
assigned'   cars."     The   Commission   or- 
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dered  ^that  the  said  mle,  regpilation,  and 
practice  of  the  defendant  in  that  hehalf 
unduly  discriminates  against  the  com- 
plainants and  other  coal  operators  simi- 
larly situated  and  is  in  violation  of  the 
3d  section  of  the  Act  to  B^ulate  Com- 
merce .  .  .  and  that  the  defendant 
be,  and  it  is  hereby,  notified  and  re- 
quired, on  or  before  the  1st  day  of  No- 
Tember,  1910,  to  cease  and  desist  from 
said  practice  and  io  abstain  from  main- 
taining and  enforcing  its  present  rules 
and  r^;ulations  in  that  regard,  and  to 
cease  and  desist  from  any  practice  and 
to  abstain  from  maintaining  any  rule  or 
regulation  that  does  not  require  it  to 
count  all  such  assigned  cars  against  the 
regular  rated  capacity  of  the  particular 
mine  or  mines  receiving  such  cars  in  the 
same  manner  and  to  the  same  extent  and 
on  the  same  basis  as  unassigned  cars 
are  counted  against  the  rated  capacity 
of  the  mines  receiving  them." 

At  the  same  time,  the  Commission  or- 
dered that  the  question  of  damages  sus- 
tained by  the  plaintiffs  in  respect  to  the 
matters  and  things  in  the  report  found 
to  be  discriminatory  be  deferred  pending 
further  argument.  See  also  19  Inters. 
Com.  Rep.  392,  where  the  decision  is 
reported.  In  that  case  the  Commission 
referred  to  its  report  filed  the  same  day 
in  the  case  of  Hillsdale  Coal  &  Coke  Co. 
V.  Pennsylvania  R.  Co.  19  Inters.  Com. 
Rep.  356,  in  which  the  discriminatory 
character  of  the  rules  of  car  distribu- 
tion of  the  company  is  fully  discussed 
(page  364)  and  the  rules  are  condemned, 
largely  because  of  the  advantages  given 
to  the  owners  of  private  cars  unless  the 
same  shall  be  counted  against  the  dis- 
tributive share  of  the  mine  receiving 
them.  See  also  the  discussion  of  these 
ruling  in  [92]  Pennsylvania  R.  Co.  v. 
Clark  Bros.  Coal  Min.  Co.  238  U.  S.  456, 
59  L.  ed.  1406,  35  Sup.  Ct.  Rep.  896. 

On  March  11,  1912,  the  Commission 
made  a  further  report,  in  which  it  found 
as  follows; 

"We  find  that  by  reason  of  the  dis- 
criminations ascertained  and  set  forth 
in  our  report  in  Jacoby  v.  Pennsylvania 
R.  Co.  19  Inters.  Com.  Rep.  392,  the 
complainants  were  damaged  to  the  ex- 
tent of  $21,094.39,  which  they  are  en- 
titled to  recover  with  interest  from  June 
28,  1907. 

"The  claimants  here  demand  $51,- 
950.49.  The  award  above  made  we  base 
upon  evidence  adduced  of  record,  from 
which  we  find: 

"(a)  That  the  fair  rating  of  the  mine 

for  the  time  in  question,  as  fixed  by  the 
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defendant  and  not  objected  to  by  the 
complainants,  was  450  tons  per  day. 

"(b)  That  during  the  period  from 
Apnl,  1904,  to  March  31, 1905,  the  mine 
was  operated  275  days;  and  that  during 
the  second  period  named  on  the  exhibits, 
from  April  1  to  October  18, 1905,  it  was 
operated  138i  days. 

"(c)  That  during  the  first  of  these  pe- 
riods 38,714.23  tons  were  actually 
shipped  from  Falcon  No.  2,  and  during 
the  second  period  17,973.88  tons;  that 
if  the  complainants  had  received  their 
fair  share  of  the  cars  available  for  dis- 
tribution the  mine  would  have  made  ad- 
ditional interstate  shipments  and  sales 
to  the  extent  of  35,412.02  tons  and  19,- 
104.77  tons  during  the  respective  pe- 
riods. 

"(d)  That  the  average  selling  price  of 
the  complainants'  product  for  the  first 
period  was  $1,212  per  ton,  and  in  the 
second  period  $1J.670;  that  the  cost  of 
production,  based  on  economical  oi>era- 
tion  of  the  mine  with  a  fair  car  supply, 
would  have  been  92  cents  during  the  en- 
tire period  of  the  action;  and  that  the 
profit  during  the  first  period  would 
therefore  have  been  29.2  cents  and  dur- 
ing the  second  period  24.7  cents  per  ton. 
This  measures  the  loss  on  the  tonnage 
which  the  complainant  was  unable  to 
ship. 

[98]  "(e)  That  the  actual  cost  of  pro- 
duction is  shown  by  the  record  as  $1,016 
per  ton  during  the  first  period  and 
$1,049  per  ton  during  the  second  period, 
making  an  excess  of  9.6  cents  and  12.9 
cents  for  the  respective  periods  in  the 
actual  cost  of  production  under  the  con- 
ditions obtaining,  as  compared  with  what 
would  have  been  the  cost  based  on  a 
fair  car  supply  as  heretofore  stated. 
This  is  the  basis  adopted  for  computing 
the  loss  sustained  by  these  complainants 
in  diminished  profits  for  the  coal  act- 
ually shipped  during  the  period  in  ques- 
tion." 

On  March  Uth,  1912,  the  Commission 
made  a  reparation  order  in  favor  of  the 
plaintiffs,  confirming  its  former  orders, 
findings,  and  conclusions,  and  ordering 
that  the  company  should  pay  to  the 
plaintiffs  on  or  before  the  1st  day  of 
June,  1912,  the  sum  of  $21,094.39,  with 
interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  June  28th,  1907, 
as  reparation  for  defendant's  discrimi- 
nation in  distribution  of  coal  cars,  which 
discrimination  had  been  found  by  the 
Commission  to  be  unlawful  and  unjust. 
UiK)n  these  orders  of  the  Commission, 
suit  was  brought  in  the  district  court  of 
the  United  States,  for  the  eastern  dis- 
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trict  of  Pexmsylvama,  on  July  lOth, 
1912;  the  action  being  based  upon  §  16 
of  the  Act  to  Regulate  CJommeroe  (34 
Stat,  at  L.  590,  chap.  3591,  Comp.  Stat. 
1913,  §  8584).  The  case  was  heard  in 
the  district  court,  and  resulted  in  a  ver- 
dict for  the  amount  awarded  by  the 
Commission,  with  interest  thereon.  On 
the  case  going  to  the  circuit  court  of  ap- 
pealsy  that  court  certified  certain  ques- 
tions to  this  court,  and  upon  writ  of  cer- 
tiorari the  whole  record  was  brought 
here. 

The  case  was  argued  before  this  court 
at  the  October  term,  1915.  At  that  term 
the  judgment  below  was  affirmed,  with 
costs,  by  a  divided  court.  Afterwards, 
and  at  the  same  term,  a  petition  for 
rehearing  was  granted  and  the  former 
judgment  set  aside,  and  the  case  restored 
to  the  docket  for  reargument.  239  U.  S. 
631,  60  L.  ed.  476,  36  Sup.  Ct.  Rep.  166. 

At  the  trial  in  the  district  court  the 
plaintiffs  offered  [94]  no  other  testi- 
mony as  to  the  amount  of  damages  sus- 
tained by  them  than  that  contained  in 
the  orders  of  the  Commission,  before  re- 
cited. Section  16  of  the  act  makes  the 
findings  and  orders  of  the  Commission 
prima  facie  evidence  of  the  facts  there- 
in stated,  and  it  may  be  conceded  that 
if  no  testimony  was  offered  in  the  case 
to  overcome  the  prima  facie  case  thus 
made,  the  orders  of  the  Commission 
would  he  controlling  and  determine  the 
amount  of  recoverv'.  The  prima  facie 
character  of  the  findings  of  fact  and 
award  of  damages  by  the  Commission 
was  established  upon  full  consideration 
of  the  subject  in  Meeker  v.  Lehigh  Val- 
ley R.  Co.  236  U.  S.  412,  426-431,  59 
L.  ed.  644,  656-658,  P.  U.  R.  1915D, 
1072,  35  Sup.  Ct.  Rep.  328,  Ann.  Cas. 
191GB,  691,  and  second  Meeker  Case,  236 
U.  S.  434,  59  L.  ed.  659,  35  Sup.  Ct.  Rep. 
337.  This  court  said  in  Mills  v.  Lehigh 
Vallev  R.  Co.  238  U.  S.  473,  481,  59  L. 
cd.  1414,  1418,  35  Sup.  Ct.  Rep.  888, 
p.fter  quoting  from  the  Meeker  Cases 
supra:  "The  statute  was  not  concerned 
with  mere  forms  of  expression,  and,  in 
view  of  the  decision  that  a  finding  of 
the  ultimate  fact  of  the  amount  of  dam- 
age is  enough  to  give  the  order  of  the 
Commission  effect  as  prima  facie  evi- 
dence, we  think  the  court  did  not  err 
in  its  ruling.  The  statutory  provision 
merely  established  a  rule  of  evidence. 
It  leaves  every  opportunity  to  the  de- 
fendant to  contest  the  claim." 

In  order  to  meet  the  prima  facie  case 
made  by  the  plaintiffs  upon  the  orders 
of  the  Commission  in  awarding  damages, 
in  the  course  of  the  testimony  the  com- 


pany  put  in  evidence  certain  sheets, 
which  were  offered  in  evidence  before 
the  Commission  by  the  plaintiffs,  in  the 
hearing  before  that  body,  known  as 
exhibit  No.  10.  These  sheets  were  en- 
titled, "Detailed  statements  showing  dis- 
crimination in  favor  of  other  mines  and 
against  Falcon  No.  2  [the  mine  of  the 
plaintiffs],  from  April  1st,  1904,  to 
April  1st,  1905,"  and  "from  April  Ist, 
1905,  to  October  15th,  1905,"  respective- 
ly,  these  being  the  periods  for  which  re- 
covery was  sought  in  this  case  by  the 
plaintiffs.  These  sheets  undertook  to 
show  the  percentage  of  cars  awarded  to 
certain  preferred  companies  by  the  rail- 
road company,  as  compared  [95]  to 
those  awarded  to  the  plaintiffs  for  use 
in  their  mine  during  the  period  stated. 
They  were  intended  to  show  that  the 
favored  companies  received  cars  during 
the  first  period  to  the  extent  of  59.9 
per  cent  of  their  mine  rating,  and  dur- 
ing the  second,  59.6  per  cent  of  their 
mine  ratings,  which  percentages  were 
much  larger  than  the  plaintiffs  received 
for  their  mine  during  the  like  periods. 
In  other  words,  it  was  thus  sought  to 
establish  that  the  favored  mines  re- 
ceived, not  their  just  proportion  of  the 
distributable  cars,  but  a  much  larger, 
and  highly  discriminatory  share  when 
compared  wij;h  the  allotment  made  to 
the  plaintiffs.  It  is  the  contention  of 
the  company  that  it  is  demonstrable 
from  this  record  that  these  tables  show- 
ing the  percentages  awarded  to  favored 
companies  were  made  the  basis  of  the 
Commission's  award  of  damages. 

We  have  already  seen  from  the  orders 
of  the  Commission,  above  recited,  the 
manner  in  which  it  made  its  award  and 
reached  its  conclusion  as  to  the  amount 
recoverable  by  the  plaintiffs.  At  the 
trial  in  the  district  court,  the  Company 
placed  a  witness  upon  the  stand,  who 
testified  as  follows: 

Q.  Referring  to  the  order  which  has' 
been  put  in  evidence,  made  by  the  In- 
terstate Commerce  Commission,  finding 
a  certain  amount  as  due  Jacoby  &  Com- 
pany, will  you  please  say  whether  you 
have  taken  the  daily  rating  fixed  by  the 
Commission  as  proper;  namely,  450  tons 
per  day,  and  multiply  that  by  275  days, 
the  days  which  the  Commission  found 
the  plaintiff's  mine  would  have  been  able 
to  work  in  the  year  ending  March  31, 
1905,  and  tell  us  what  the  aggregate 
number  of  tons  is,  based  upon  those  two 
figures? 

A.  123,750  tons. 

Q.  In  that  same  order  the  Commission 
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has  found  that  the  plaintiff  shipped  in 
that  period  38,714.23  tons  and  that  they 
ought  to  have  received  cars  which  would 
have  enabled  them  to  ship  35,412.02  tons 
additional.  If  they  had  made  [06]  those 
additional  shipments  what  would  the 
total  volume  of  shipments  have  beent 

A.  74,126.25  tons. 

Q.  What  percentage  of  the  aggregate 
capacity  of  the  mine,  based  upon  450 
tons  per  day  and  275  days,  are  the  ag- 
gregate shipments  which  would  have 
been  made,  which  you  have  just  spoken 
of? 

A.  59.9  per  cent. 

Q.  Coming  to  the  second  period  of  the 
action,  the  Commission  found  that  450 
tons  per  day  was  a  proper  rating  for 
the  mine  and  that  the  mine  would  have 
been  capable  of  working  138J  days. 
What,  on  that  basis,  is  the  aggpregate 
capacity  of  the  mine  in  that  period  t 

A.  62,212.51  tons. 

Q.  In  their  order  the  Commission 
found  that  in  that  period  the  mine  had 
shipped  17,973.88  tons  and  that  it  should 
have  received  cars  which  would  have 
enabled  it  to  ship  19,104.77  tons  addi- 
tional. If  it  had  made  those  additional 
shipments,  what  would  have  been  the 
total  shipments  in  that  period  t 

A.  37,078.65  tons. 

Q.  And  what  percentage  is  that  of  the 
aggregate  rated  capacity  based  on  450 
tons  a  day  and  138i  daysf 

A.  59.6. 

This  testimony  was  competent  in  order 
to  meet  the  plaintiffs'  case  based  on  the 
orders  of  the  Commission,  and  from  it 
we  think  the  conclusion  is  inevitable  that 
the  Commission  may  have  used  the  per- 
centages of  59.9  per  cent  and  59.6  per 
cent  respectively  in  reaching  the  amount 
of  damages  awarded  to  the  complainant. 
If  so,  the  recovery  was  permitted,  not 
upon  the  basis  of  damages  sustained  by 
reason  of  the  illegal  discrimination  prac- 
tised against  the  plaintiffs,  as  found  by 
the  Commission,  but  upon  the  basis  that 
they  were  entitled  to  receive  cars  equal 
in  ratio  to  those  illegally  and  preferen- 
tially given  to  the  certain  favored  com- 
panies named  in  the  tables.  The  effect 
of  [97]  the  enforcement  of  such  rule 
would  be  not  to  give  the  shipper  the 
damages  which  he  actually  suffered,  but 
would  base  the  recovery  upon  a  rule 
which  is  condemned  as  to  others,  because 
of  its  discrimination  in  their  favor, — a 
result  manifestly  not  intended  by  the  act 
of  Congress. 

The  testimony  being  in  the  condition 

which  we  have  stated,  and  the  plain- 
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tiffs  having  offered  no  testimony  to  show 
the  amount  of  damages  sustained  other 
than  that  contained  in  the  order  made 
by  the  Commission,  the  company  made 
certain  definite  requests  to  charge,  which 
were  refused.  In  one  of  them,  they  re- 
quested a  peremptory  instruction  in 
favor  of  the  company  upon  the  ground 
that  as  the  award  of  the  Interstate  Com- 
merce Commission  was  based  upon  the 
conclusion  thai,  in  the  year  ending  April 
1st,  1905,  the  pLiintiffs  should  have  re- 
ceived cars  equal  in  capacity  to  59.9  per 
cent  of  the  aggregate  of  their  daily  mine 
rating  for  275  days,  and  in  the  period 
between  April  1st  and  October  18th, 
1905,  cars  equal  in  capacity  to  59.6  per 
cent  of  their  daily  mine  rating  for  138i 
days,  it  was  apparent  that  this  conclu- 
sion of  the  Commission  was  based  upon 
the  evidence  presented  by  the  plaintiffs 
that  the  aggr^ate  of  the  cars  placed  by 
the  defendant  at  certain  mines  selected 
for  the  purpose  of  comparison  from 
those  comprised  in  the  region  in  which 
the  plaintiffs'  mine  was  located  had  been 
equal  in  the  earlier  period  to  59.9  per 
cent,  and  in  the  later  period  59.6  per 
cent  of  the  aggregate  ratings  of  these 
selected  mines.  If  the  court  should  re- 
fuse to  charge  as  above  requested,  the 
court  was  requested  to  instruct  the  jury 
as  follows: 

"8.  If  the  jury  should  find  that  the 
conclusion  of  the  Ihiterstate  Commerce 
Conunission  that  the  plaintiffs,  in  the 
year  ending  April  1,  1905,  should  have 
received  cars  equal  in  capacity  to  59.9 
per  cent  of  the  aggregate  of  their  daily 
mine  ratings,  and  in  the  period  between 
April  1  and  October  18,  1905,  cars  equal 
in  capacity  to  59.6  per  cent  of  the  ag- 
gregate of  their  daily  mine  ratings,  was 
reached  or  arrived  [98]  at  because  of 
the  evidence  presented  by  the  plaintiffs 
that  the  aggregate  of  the  cars  placed  by 
the  defendant  at  certain  mines  selected 
for  the  purpose  of  comparison  from 
those  comprised  in  the  r^on  in  which 
the  plaintiffs'  mine  was  located  had  been 
equal  in  the  earlier  period  to  59.9  per 
cent  and  in  the  later  period  to  59.6  per 
cent  of  the  aggregate  ratings  of  these 
selected  mines,  the  basis  for  the  Com- 
mission's conclusion  and  award  was  an 
erroneous  one,  and  the  plaintiffs  conse- 
quently are  not  entitled  to  recover." 

In  view  of  the  testimony  as  we  have 
already  stated  it,  we  think  the  company 
was  entitled  to  have  this  eight  request 
given  in  charge  to  the  jury.  Nor  do  we 
think  this  refusal  was  cured  by  the 
charge  that  the  finding  of  the  Commis- 
sion was  prima  facie  correct,  and  en- 
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titled  to  weight  as  such  unless  the  de- 
fendant produced  evidence  to  show  that 
some  other  state  of  facts  existedi  and 
that  the  plaintiffs  had  not  suffered  the 
damages  awarded  to  them  by  the  Com- 
mission; and  the  charge  in  general  terms 
that  it  was  the  duty  of  the  company  to 
apportion  and  deliver  to  the  plaintiffs 
their  fair  share  of  all  cars  available  dur- 
ing the  period  of  the  action  to  shippers 
in  the  district  in  which  plaintiffs'  mine 
was  located;  and  that;  if  plaintiffs  re- 
ceived their  full  and  proportionate  share 
of  cars  in  the  district  they  had  no  cause 
for  complaint  against  the  company,  and 
the  burden  was  upon  the  plaintiffs  to 
establish  by  satisfactory  proof  that  they 
did  not  receive  their  share;  nor  by  other 
parts  of  the  charge  in  which  the  jury 
was  told  in  general  terms  that  the 
shipper  was  entitled  to  recover  the  full 
amount  of  damages  which  he  sustained; 
and  that;  in  arriving  at  such  damages, 
the  jury  could  only  take  into  considera- 
tion whether  they  had  been  discrimi- 
nated against;  and  to  what  extent  they 
were  damaged  by  that  discrimination; 
and  that;  if  the  Berwind-White  Com- 
pany got  59  per  cent  of  its  output  when 
the  average  allottable  was  28  per  cent; 
it  did  not  necessarily  follow  that  the 
plaintiffs  would  be  damaged  the  entire 
difference  between  28  [99]  per  cent  and 
59  per  cent,  but  their  damage  would  be 
the  amount  to  which  their  number  of 
cars  was  reduced  in  the  general  allot- 
ment by  favoring  somebody  else  and  tak- 
ing the  cars  from  them.  However  cor- 
rect these  general  observations  may 
have  beeu;  we  think  it  was  error  in  the 
state  of  the  record  to  which  we  have  al- 
ready referred  to  refuse  the  specific 
charge  requested. 

It  is  urged  that  the  testimony  before 
the  Commission  is  not  all  in  the  record; 
and  that;  for  aught  that  appears;  the 
Commission  may  have  reached  its  con- 
clusion and  awarded  damages  upon  other 
and  competent  proofs,  and  it  is  insisted 
that  the  coincidence  of  the  amount  as 
awarded  and  the  amount  ascertained  by 
the  use  of  the  percentages  contained  in 
the  tables  may  not  necessarily  have  con- 
trolled the  action  of  the  Commission. 
But  it  is  difficult  to  reach  the  conclu- 
sion that  the  Commission  could  have  ar- 
rived at  the  result  so  exactly  corre- 
sponding with  the  one  obtained  by  the 
use  of  the  percentages  shown  in  the 
tables,  except  by  actually  using  them  to 
ascertain  the  sum  which  is  exactly  the 
amount  resulting  from  their  application. 
The  Commission  might  have  approximat-  ; 
ed  the  same  result  by  using  other  and ' 
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legal  means  to  ascertain  the  damages 
sustained;  but  when  it  is  demonstrated 
that  the  use  of  the  percentages  precisely 
produces  the  amount  awarded  to  the  dol- 
lar and  cent;  it  seems  almost  mathemat- 
ically certain  that  the  result  could  have 
been  reached  in  no  other  way.  At  least, 
we  think  that  the  testimony  was  in  such 
shape  that,  as  we  have  already  said,  the 
company  was  entitled  to  the  specific  re- 
quest upon  this  subject  submitting  the 
matter  to  the  jury. 

For  error  in  refusing  to  give  this  re- 
quest in  charge,  the  judgment  of  the 
District  Court  must  be  reversed,  and  the 
case  remanded  to  that  court  for  a  new 
trial. 

Reversed. 

Dissenting,  Mr.  Justice  Pitney. 


[100]  SETON  HALL  COLLEGE,  Plff.  in 

Err., 

V. 

VILLAGE  OF  SOUTH  ORANGE,  in  Essex 
County,  New  Jersey,  and  Board  of  Equali- 
zation of  Taxes  of  New  Jersey,  Defts.  in 
Err. 

(See  S.  C.  Reporter's  ed.  100-107.) 

Constitutional  law  —  Impairing  con- 
tract obligations  —  exemption  from 
taxation. 

The  extension  to  Seton  Hall  College 
by  N.  J.  Laws  1870,  chap.  167,  an  act  sup- 
plementing its  charter,  of  the  same  exemp- 
tion from  taxation  which  had  been  granted 
to  another  educational  institution,  should 
not,  in  the  face  of  a  contrarv  ruling  of  the 
state  courts,  be  deemed  to  have  created  a 
contract  which  could  not  be  repealed  by 
subsequent  legislation  without  doing  vio- 
lence to  the  contract  clause  of  the  Federal 
C)on8titution,  where  such  statute  was  not 
enacted  until  several  years  after  Seton  Hall 
College  was  incorporated  and  had  entered 
upon  the  discharge  of  its  charter  obligations 
without  reliance  upon  any  legislative  au- 
thority exempting  it  from  taxation,  and 
upon  such  enactment  the  college  entered 
upon  no  new  undertaking,  and  made  no 
agreement  by  which  it  promised  to  do  some- 

Note. — Generally,  as  to  what  laws  are 
void  as  impairing  obligation  of  contracts 
— see  notes  to  Franklin  County  Gram- 
mar School  V.  Bailey,  10  L.R.A.  405; 
Bullard  v.  Northern  P.  R.  Co.  11  L.R.A. 
246;  Henderson  v.  Soldiers  &  S.  Monu- 
ment Comrs.  13  L.R.A.  169;  and  Fletch- 
er  V.  Peck,  3  L.  ed.  U.  S.  162. 

On  exemption  from  taxation  under 
grant  of  rights  equal  to  other  corpora- 
tion— see  note  to  Wright  v.  Georgia  R. 

&  Bkg.  Co.  54  L.  ed.  U.  S.  545. 
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tiling,  nor  did  it  part  with  anything  beeauM 
of  the  immunity  thus  extended  to  it  by  the 
state,— especiallj  since,  at  the  time  of  the 
making  of  the  alleged  contract,  a  state  stat- 
ate  was  in  force  which  made  all  corporate 
diarters  subject  to  legislative  alteration  and 
iweal. 

Iror  other  caws,  see  Constitutional  Law,  111^ 
1153,  In  Digest  Sup.  Ct.  1008.] 

[No.  74.] 

Submitted  November  3,  1916.    Decided  De* 

cember  4,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
1  the  State  of  New  Jersey  to  review  a 
judgment,  affirmed  by  the  Court  of 
Errors  and  Appeals  of  that  state,  sus- 
taining the  validity  of  a  tax  levied  upon 
the  property  of  an  educational  institu- 
tion.   Affirmed. 

See  same  case  below,  86  N.  J.  L.  365, 
90  AtL  1126. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  J.  Kearns  submitted  the 
eause  for  plaintiff  in  error: 

An  exemption  from  taxation  for  a 
valuable  consideration  constitutes  a  con- 
tract within  the  meaning  of  the  Consti- 
tution. 

St.  Anna's  Asylum  ▼.  New  Orleans, 
105  U.  S.  362,  26  L.  ed.  1128;  Home  of 
the  Friendless  v.  Rouse,  8  Wall.  430, 
19  L.  ed.  495;  New  Jersey  v.  Wilson, 
7  Cranch,  164,  3  L.  ed.  303;  Piqua  State 
Bank  v.  Knoop,  16  How.  363,  14  L.  ed. 
977;  Wilmington  &  W.  R.  Co.  v.  Reid, 
13  Wall.  264,  20  L.  ed.  568;  Humphrey 
T.  Pegues,  16  Wall.  244,  21  L.  ed.  326; 
Farrington  v.  Tennessee,  95  U.  S.  679, 
«83,  24  L.  ed.  558,  559;  New  Jersey  v. 
Yard,  95  U.  S.  104,  24  L.  ed.  352;  Powers 
T.  Detroit,  G.  H.  &  M.  R.  Co.  201  U.  S. 
543,  558,  50  L.  ed.  860,  865,  26  Sup. 
Ct.  Rep.  556;  Northwestern  University 
▼.  niinois,  99  U.  S.  309,  25  L.  ed.  387. 

The  contract  of  exemption  in  this 
ease  is  irrepealable,  unless  the  right  to 
repeal  it  was  reserved. 

New  Jersey  v.  Yard,  95  U.  S.  104,  24 
L.  ed.  352;  Home  of  the  Friendless  v. 
Rouse,  8  Wall.  430,  19  L.  ed.  495;  Wash- 
ington University  v.  Rouse,  8  Wall.  439, 
19  L.  ed.  498;  Northwestern  University 
T.  niinois,  99  U.  S.  309,  25  L.  ed.  387; 
Powers  V.  Detroit,  G.  H.  &  M.  R.  Co. 
201  U.  S.  559,  50  L.  ed.  865,  26  Sup. 
Ct.  Rep.  556. 

The  contract  is  not  affected  by  the  Act 
of  1846,  purporting  to  reserve  to  the 
legislature  the  right  to  alter,  suspend, 
and  repeal  the  charter  of  any  corpora- 
tion thereafter  granted. 
•1  I^.  ed« 


New  Jersey  ▼.  Yard,  95  U.  S.  104,  24 
L.  ed.  352. 

Mr.  Adrian  Biker  submitted  the  cause 
for  defendants  in  error: 

This  court  will  accept  the  construction 
of  state  statutes  by  the' state  courts,  even 
though  it  may  doubt  the  correctness  of 
such  construction,  where  no  question  is 
involved  under  the  laws  or  the  Constitu- 
tion of  t}ie  United  States. 

Erie  R.  Co.  v.  Pennsylvania,  21  WalL 
492,  22  L.  ed.  595;  Randall  v.  Brigham, 
7  WaU.  530,  19  L.  ed.  285;  Williams  v. 
Kirtland,  13  Wall.  306,  20  L.  ed.  683; 
Blossburg  &  C.  R.  Co.  v.  Tioga  R.  Co.  5 
Blatchf.  387,  Fed.  Cas.  No.  1,563. 

The  courts  of  the  state  of  New  Jersey 
have  settled  the  question  that,  due  to 
the  constitutional  amendment  of  1875, 
there  can  be  no  exemption  of  property 
from  taxation  by  force  of  special  or 
local  laws,  excepting  in  the  case  of  irre- 
pealable contracts. 

Seton  Hall  College  v.  South  Orange, 
86  N.  J.  L.  366,  90  Ail.  1126;  State,  Sis- 
ters of  Charity,  Prosecutor,  v.  Chatham 
Twp.  52  N.  J.  L.  373,  9  L.R.A.  198,  20 
Atl.  292,  51  N.  J.  L.  89,  16  Atl.  225; 
Cooper  Hospital  v.  Camden,  68  N.  J.  L. 
691,  54  Atl.  419 ;  State,  Newark  &  S.  0. 
Horse  Car  R.  Co.,  Prosecutor,  v.  Clark, 
53  N.  J.  L.  332,  21  Atl.  302;  Cooper 
Hospital  V.  Burdsall,  63  N.  J.  L.  85,  42 
Atl.  853 ;  State,  North  Ward  Nat.  Bank, 
Prosecutor,  v.  Newark,  40  N.  J.  L.  558. 

In  addition,  the  courts  of  the  state  of 
New  Jersey  have  settled  the  question 
that  there  can  be  no  exemption  by  force 
of  special  or  local  laws,  by  reason  of  the 
passage  of  the  General  Tax  Act  of  1903, 
of  the  state  of  New  Jersey. 

Seton  Hall  College  v.  South  Orange, 
86  N.  J.  L.  366,  90  AtL  1126;  Public 
Service  R.  Co.  v.  Board  of  Equalization, 
80  N.  J.  L.  533,  78  Atl.  8. 

A  strong  presumption  always  exists 
against  the  exemption  of  property  from 
taxation. 

Tucker  v.  Ferguson,  22  Wall.  527,  22 
L.  ed.  805;  Hoge  v.  Richmond  &  D.  R. 
Co.  99  U.  S.  348,  25  L.  ed.  303;  New 
Orleans  City  &  Lake  R.  Co.  v.  New  Or- 
leans, 143  U.  S.  192,  36  L.  ed.  121,  12 
Sup.  Ct.  Rep.  406;  Minot  v.  Philadel- 
phia, W.  ft  B.  R.  Co.  18  Wall.  206,  21 
L.  ed.  888;  Morgan  v.  Louisiana,  93  U. 
S.  217,  23  L.  ed.  860;  West  Wisconsin 
R.  Co.  V.  Trempealeau  County,  93  U.  S. 
595,  23  L.  ed.  814;  Chicago  Theological 
Seminary  v.  Illinois,  188  U.  S.  622,  47 
L.  ed.  641,  23  Sup.  Ct.  Rep.  386;  Little 
V.  Bowers,  46  N.  J.  L.  301;  Cooper  Hos- 
pital V.  Camden,  68  N.  J.  L.  691;  State 
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Assessors  v.  Paterson  ft  B.  B.  Co.  50  N. 
J.  L.  446,  14  Atl.  610;  State  Sisters  of 
Charity,  Prosecutor,  v.  Chatham  Twp.  52 
N.  J.  L.  373,  9  L.R.A.  198,  20  Atl.  292, 
51  N.  J.  L.  89,  16  Atl.  225. 

The  charter  pf  plaintiff  in  error  has 
incorporated  in  it  by  implication  the 
provision  that  the  charter  of  every  cor- 
poration which  shall  hereafter  be  grant- 
ed by  the  legislature  shall  be  subject  to 
alteration,  suspension,  and  repeal,  in  the 
discretion  of  the  legislature. 

Little  V.  Bowers,  46  N.  J.  L.  301; 
State,  Newark  &  S.  0.  Horse  Car  R.  Co., 
Prosecutor,  v.  Clark,  53  N.  J.  L.  332, 

21  Atl.  302;  Cooper  Hospital  v.  Camden, 
68  N.  J.  L.  691. 

Even  where  the  question  of  the  im- 
pairment of  the  obligations  of  a  contract 
is  involved,  this  court  will  follow  the 
ruling  of  the  state  courts,  where  the  true 
construction  is  not  free  from  doubt. 

Waggoner  v.  Flack  (1903)  188  U.  S. 
595,  47  L.  ed.  609,  23  Sup.  Ct.  Bep.  345; 
Wilson  V.  Standefer,  184  U.  S.  399,  412, 
46  L.  ed.  612,  618,  22  Sup.  Ct.  Bep.  384; 
Chicago  Theological  Seminary  v.  Illinois, 
188  U.  S.  622,  47  L.  ed.  641,  23  Sup.  Ct. 
Rep.  386 ;  Board  of  Liquidation  v.  Louis- 
iana, 179  U.  S.  622,  45  L.  ed.  347,  21  Sup. 
Ct.  Rep.  269;  New  York  ex  rel.  Inter- 
borough  Rapid  Transit  Co.  v.  Sohmer, 
237  U.  S.  276,  59  L.  ed.  951,  35  Sup.  Ct. 
Rep.  549. 

The  unbroken  line  of  authorities,  not 
only  in  New  Jersey,  but  in  the  Supreme 
Court  of  the  United  States,  shows  that 
the  facts  in  this  case  do  not  constitute 
the  charter  exemption  of  the  plaintiff  in 
error  an  irrepealable  contract. 

Christ  Church  v.  Philadelphia  County, 
24  How.  300,  16  L.  ed.  602;  Wisconsin 
&  M.  R.  Co.  V.  Powers,  191  U.  S.  379, 
48  L.  ed.  229,  24  Sup.  Ct.  Rep;  107; 
Hoge  V.  Richmond  &  D.  R.  Co.  99  U.  S. 
348,  25  L.  ed.  303;  Tucker  v.  Ferguson, 

22  Wall.  572,  22  L.  ed.  815;  West  Wis- 
consin R.  Co.  V.  Trempealeau  County, 
93  U.  S.  595,  23  L.  ed.  814;  Hanover 
Twp.  V.  Camp  Meeting  Asso.  76  N.  J. 
L.  65,  68  Atl.  753,  76  N.  J.  L.  827,  71 
Atl.  1134;  Cooper  Hospital  v.  Camden, 
G8  N.  J.  L.  691,  54  Atl.  419;  Little  v. 
Bowers,  46  N.  J.  L.  301;  State,  Newark 
&  S.  0.  Horse  Car  R.  Co.,  Prosecutor, 
v.  Clark,  53  N.  J.  L.  332,  21  Atl.  302, 
affirmed  in  54  N.  J.  L.  213;  State,  Little, 
Prosecutor,  v.  Bowers,  48  N.  J.  L.  370, 
5  Atl.  178. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  supreme 
court  of  New  Jersey,  seeking  to  reverse 
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a  judgment  of  that  court,  which  judg- 
ment was  afiQrmed  by  the  court  of  errors 
and  appeals  of  New  Jersey  (86  N.  J.  L. 
365,  90  Atl.  1126),  and  the  record  re- 
mitted to  the  supreme  court.  The  case 
involves  the  validity  of  a  tax  levied  by 
the  assessor  of  the  village  of  South 
Orange,  for  the  year  1911,  the  conten- 
tion being  that  the  act  of  the  legisla- 
ture of  New  Jersey  of  March  16th,  1870, 
hereinafter  referred  to,  constituted  a 
contract  which  could  not  be  repealed 
by  subsequent  legislation  without  doing 
violence  to  the  contract  clause  of  the 
Constitution  of  the  United  States. 

The  case  was  heard  by  the  Board  of 
Equalization  of  Taxes  of  New  Jersey, 
and  by  the  supreme  court  of  that  state, 
upon  a  stipulation  of  facts: 

"(1)  Seton  Hall  Collie  was  incorpo- 
rated under  an  act  of  the  legislature 
of  the  state  of  New  Jersey  entitled,  *An 
Act  to  Incorporate  Seton  Hall  College,' 
chapter  86  of  the  Laws  of  1861,  pages 
198  and  199,  approved  March  8th,  1861. 

^'(2)  A  supplement  to  said  act  was 
passed,  being  chapter  167  of  the  Laws 
of  1870,  entitled,  'Supplement  to  an  Act 
to  Incorporate  Seton  Hall  College,'  ap- 
proved March  8th,  1861,  which  supple- 
ment was  approved  March  16th,  1870. 

"(3)  The  act  incorporating  Drew  The- 
ological Seminary  [102]  of  the  Metho- 
dist Episcopal  Church,  referred  to  in 
the  supplement  above  mentioned,  was 
approved  February  12th,  1868  (Laws  of 
1868,  chap.  2,  p.  4). 

"(4)  That  Seton  Hall  College  accept- 
ed  its  charter  contained  in  the  Laws  of 
1861  aforesaid,  and  thereafter  purchased 
real  and  personal  property  from  time 
to  time,  erected  college  buildings  there- 
on, and  continuously  since  has  been  and 
still  is  actively  engaged  in  carrying  out 
the  purposes  of  its  creation  and  fulfill- 
ing its  obligations  imposed  by  its  said 
charter,  and  has  been  and  is  exercising 
all  the  powers  granted  by  said  charter. 

"(5)  After  the  supplement  to  its  char- 
ter was  passed  in  1870,  Seton  Hall  Col- 
lege accepted  the  same,  and  purchased 
further  lands  and  erected  further  build- 
ings, and  has  continued  ever  since  to 
live  up  to  the  terms  of  both  acts  and 
carry  out  the  purposes  of  its  creation, 
and  has  been  and  is  exercising  all  the 
powers  granted  thereby. 

^'(6)  That  the  lands  in  question,  with 
other  lands,  were  acquired  by  the  col- 
lege by  a  conveyance  dated  the  17th  day 
of  October,  1864,  and  recorded  in  the 
office  of  the  register  of  the  county  of 
Essex  on  the  21st  day  of  February,  1865, 
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in  book  M-12  of  deeds  for  said  county, 
on  page  343. 

^'(7)  That  no  assessment  or  tax  has 
been  levied  or  imposed  upon  the  prop- 
erty, real  and  personal,  of  Seton  Hall 
College  from  the  date  of  its  original 
charter  in  1861,  down  to  the  year  1911; 
and  the  tax  in  question,  imposed  in  the 
year  1911,  is  the  first  tax  imposed  or  at- 
tempted to  be  imposed  upon  the  prop- 
erty of  said  Seton  Hall  CoUegei  real  or 
personal." 

From  the  act  of  1861,  under  which 
Seton  Hall  College  was  incorporated,  it 
spears  that  the  object  of  the  incorpora- 
tion is  the  advancement  of  education, 
and  that  the  corporation  was  given  the 
right  to  have  and  possess  the  authority 
to  confer  academic  and  other  degrees 
granted  [103]  by  other  colleges  in  the 
state.  The  act  of  1870,  referred  to  in 
the  stipulation,  extended  to  Seton  Hall 
College  the  privileges  which  were  grant- 
ed to  Drew  Theological  Seminary,  in  re- 
lation to  the  exemption  of  real  and  per- 
sonal property  of  the  corporation  from 
assessment  and  taxation.  The  act  in- 
corporating the  Drew  Theological  Semi- 
nary provided  that  the  property  of  the 
corporation,  real  and  personal,  should 
be  exempt  from  assessment  and  taxa- 
tion. In  1875  the  Constitution  of  New 
Jersey  was  amended  so  as  to  provide 
that  property  should  be  assessed  for 
taxation  under  general  laws  and  uniform 
rules,  according  to  its  true  value.  In 
1903,  the  legislature  passed  a  taxation 
law  (4  N.  J.  Comp.  Stat.  6079),  which 
provided  that  all  property  not  therein 
expressly  exempted  should  be  subject  to 
taxation,  and  that  all  acts,  general  and 
special,  inconsistent  with  its  provisions, 
were  repealed. 

It  appears  that  the  lands  so  assessed 
are  not  those  upon  which  the  college 
buildings  are  erected,  but  are  used  for 
pasture  lands  for  cows  and  the  dwellings 
of  the  help  on  the  farm,  and  that  the 
same  are  essential  and  necessary  to  the 
use  of  the  college,  and  that  the  col- 
lege derives  no  pecuniary  profit  from 
the  lands  in  question. 

Upon  the  hearing  before  the  Board 
of  Equalization,  the  president  of  that 
body  delivered  an  opinion,  in  which  it 
was  held  that  the  act  relied  upon  did 
not  purport  an  intention  to  impose  upon 
the  state  an  irrepealable  contract  obli- 
gation, but  was  a  privilege  extended  to 
the  corporation  by  the  state,  and  there- 
fore subject  to  revocation.  This  opin- 
ion was  adopted  and  affirmed  by  the 
•  1  li.  ed. 


supreme  court  of  New  Jersey,  and  also 
by  the  court  of  errors  and  appeals. 

This  court  has  the  right  to  determine 
for  itself  whether  there  is  a  contract 
which  has  been  impaired  by  subse(fnent 
l^slation  of  the  state.  This  principle 
has  often  been  recognized  and  stated  in 
decisions  of  this  court  While  this  is 
true,  the  decision  of  the  state  court, 
construing  [104]  its  own  statutes,  is  en- 
titled to  much  consideration  and  respect. 
Milwaukee  Electric  R.  ft  Light  C6.  v. 
Railroad  Commission,  238  U.  S.  174, 182, 
59  L.  ed.  1264,  1260,  P.U.R.  1915D, 
691,  36  Sup.  Ct.  Rep.  820;  New  York 
ex  rel.  Interborough  Rapid  Transit  Co. 
V.  Sohmer,  237  U.  S.  276,  284,  69  L.  ed. 
961,  964,  36  Sup.  Ct.  Rep.  649. 

In  this  case,  the  stipulation  of  facts 
shows  that  Seton  Hall  College  was  in- 
corporated under  an  act  of  the  leg^la- 
ture,  and  entered  upon  the  discharge  of 
its  charter  obligations  without  reliance 
upon  any  legislative  authority  exempt- 
ing it  from  taxation  upon  its  property. 
\^en  the  subsequent  legislation  was 
enacted, — nine  years  after, — extending 
to  Seton  Hall  College  the  same  exemp- 
tion as  was  given  to  the  Drew  Theologi- 
cal Seminary,  it  entered  upon  no  new 
undertaking,  and  made  no  agreement  by 
which  it  promised  to  do  something;  nor 
did  it  part  with  anything  because  of 
the  immunity  thus  extended  to  it  by  the 
state. 

It  is  true  that  this  court  has  held 
that  a  charter  contract,  express  in  its 
character,  may  arise  from  the  accept- 
ance of  and  action  under  the  terms  of 
a  charter  which  grants  such  exemption. 
In  this  connection,  much  reliance  is 
placed  by  the  plaintiff  in  error  upon  cer- 
tain rulings  of  this  court;  among  others, 
in  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495.  In  that  case 
the  corporation  is  shown  to  have  entered 
upon  its  duties  and  expended  its  money 
in  reliance  upon  the  grant  of  the  char- 
ter, which  declared  that  the  property 
of  the  corporation  should  be  exempt 
from  taxation,  and  that  that  grant  was 
made  for  the  purpose  of  encouraging 
such  undertaking  and  enabling  the  par- 
ties engaged  therein  more  fully  and  ef- 
fectually to  accomplish  their  purpose; 
and  it  was,  moreover,  provided  that  the 
sections  of  the  act  concerning  corpora- 
tions, whidi  provided  that  the  charter 
of  every  corporation  should  be  subject 
to  alteration,  suspension,  and  repeal  at 
the  discretion  of  the  legislature,  should 

not  apply  to  the  act  creating  the  Home 
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of  the  Friendless.  This  court  held  that 
the  corporation  was  thus  expressly  with- 
drawn from  [105]  the  authority  of  the 
general  act  of  the  legislature  giving  a 
right  to  alter;  suspend;  and  repeal;  and 
that;  under  such  circumstances;  the  ac- 
ceptance of  the  charter;  and  the  action 
under  it  and  in  reliance  upon  its  terms, 
constituted  an  express  contract 

So,  in  Northwestern  University  v.  Illi- 
nois; 99  U.  8.  309;  25  L.  ed.  387;  the  act 
of  the  legislature  declared  that  the  prop- 
erty of  the  Northwestern  University 
should  he  forever  free  from  taxation, 
and  this  court;  differing  from  the  su- 
preme court  of  Illinois  in  that  respect, 
held  that  the  exemption  applied,  in  view 
of  the  language  used  in  the  statute;  npt 
only  to  lots  and  lands  directly  used  for 
the  purposes  of  the  institution  as  a 
school;  but  also  to  other  lotS;  lands,  and 
property;  the  annual  profits  of  which 
were  applied  to  school  purposes,  and 
that  the  exempting  authority  of  the  leg- 
islature was  not  limited  to  real  estate 
occupied;  or  in  immediate  usC;  by  the 
university. 

Furthermore,  when  the  alleged  con- 
tract exempting  Seton  Hall  College 
from  taxation  was  madC;  the  New  Jer- 
sey Act  of  1846  was  in  force,  provid- 
ing that 

"The  charter  of  every  corporation 
which  shall  hereafter  be  granted  by  the 
legislature  shall  be  subject  to  alteration, 
suspension;  and  repeal  in  the  discretion 
of  the  legislature.'' 

It  is  true  that  this  act  of  the  legis- 
lature was  held  by  this  court,  in  the 
case  of  New  Jersey  v.  Yard,  95  U.  S. 
104;  24  L.  ed.  352;  not  to  apply  to  a 
case  where  it  appeared;  from  a  subse- 
quent act  of  the  legislature;  that  a  con- 
tract was  made  by  requiring  of  the 
benefited  company  the  performance  of 
certain  acts  and  a  formal  acceptance 
within  sixty  dayS;  otherwise  the  act  to 
become  wholly  inoperative.  In  that 
casC;  the  company  was  obligated;  in  con- 
sideration of  the  tax  limitation  stated 
in  the  act;  to  commence  and  do  certain 
work  within  a  year;  in  consideration 
whereof  the  tax  was  fixed  at  the  rate  of 
i  of  1  per  cent.  ThiS;  said  this  court, 
had  been  a  subject  of  disagreement, 
which  [106]  was  adjusted;  additional 
rights  were  granted;  and  the  tax  fixed 
as  to  its  rate  and  time  of  commence- 
ment; and;  in  view  of  these  cireum- 
stances/  it  did  appear  that  it  was  the 
legislative  intention  to  make  such  con- 
timct  in  the  same  maniMr  and  oa  tt« 
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same  terms  of  equal  obligation  as  other 
contracts  are  madC;  and  not  to  pass  a 
statute  which  it  could  repeal  under  an- 
other act  of  the  legislature.  But  here 
there  bein^  no  such  express  obligation 
shown,  it  IS  only  reasonable  to  assume 
that  the  l^^ature  extended  the  immu- 
nity from  taxation  to  Seton  Hall  College 
subject  to  the  right  of  alteration  and 
repeal  reserved  in  the  act  of  1846. 

To  all  claims  of  contract  exemption 
from  taxation  must  be  applied  tlft  well- 
settled  rule  that,  as  the  power  to  tax  vk 
an  exercise  of  the  sovereign  authority 
of  the  state,  essential  to  its  existence, 
the  fact  of  its  surrender  in  favor  of  a 
corporation  or  an  individual  must  be 
shown  in  language  which  cannot  be 
otherwise  reasonably  construed,  and  all 
doubts  which  arise  as  to  the  intent  to 
make  such  contract  are  to  be  resolved  in 
favor  of  the  state.  Hoge  v.  Richmond  ft 
D.  R.  Co.  99  U.  S.  348,  354,  25  L.  ed.  303, 
304;  New  Orleans  City  &  Lake  R.  Co. 
V.  New  Orleans,  143  U.  S.  192,  195,  36 
L.  ed.  121,  122,  12  Sup.  Ct.  Rep.  406; 
Wilmington  &  W.  R.  Co.  v.  Alsbrook, 
146  U.  S.  279;  294,  36  L.  ed.  972,  978,  13 
Sup.  Ct.  Rep.  72;  PhoBuix  F.  &  M.  Ins. 
Co.  V.  Tennessee,  16i  U.  S.  174,  179,  40 
L.  ed.  660;  662;  16  Sup.  Ct.  Rep.  471; 
Tazoo  k  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1;  22;  45  L.  ed.  395;  407;  21 
Sup.  Ct.  Rep.  240. 

Applying  these  principles;  we  are  un- 
able to  conclude  that  fhe  state  court 
was  wrong  in  finding  no  binding  contract 
here.  As  we  have  said;  the  college  was 
incorporated  under  no  promise  of  such 
exemption,  and  could  not  have  relied 
upon  it  in  undertaking  the  work  for 
which  it  was  organized.  After  the  privi- 
lege of  the  act  in  favor  of  the  Drew 
Seminary  was  extended  to  it,  it  made  no 
new  promises  and  assumed  no  new  bur- 
dens. It  is  true  it  has  been  kept  in 
operation,  and  has  doubtless  continued 
and  expended  its  usefulness,  but  we  fail 
to  discover  from  anything  [107]  in  this 
record  that  it  would  not  have  done  so 
except  in  reliance  upon  the  tax  exemp- 
tion extended  to  it  by  the  legislature. 
By  the  terms  of  that  act,  the  state  court 
has  held  a  revocable  privilege  was  ex- 
tended, and  no  irrepealable  contract  was 
entered  into.  Bearing  in  mind  our  own 
right  of  independent  examination  of 
questions  of  this  character,  we  are  un- 
able to  say  that  the  conclusion  reached 
is  not  well  founded  in  law  and  in  fact. 

It  follows  that  the  judgment  of  the 
state  court  most  be  afl&med. 
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and  Appta., 

V. 

J.  NOBLE  HOOVER. 

(See  S.  C.  Reporter's  ed.  107-111.) 

Appeal  «•  from  sapreme  court  of  Dis- 
trict of  Columbia  —  bankruptcy  case. 

Proceedings  resulting  in  a  decree  ad- 
ludging  a  person  not  to  be  a  bankrupt  are 
but  steps  in  a  bankruptcy  proceeding. 
They  are  not  controversies  arising  in  those 
proceedings,  within  the  meaning  of  the  pro- 
visions of  the  Bankrupt  Act  of  July  1,  1898 
(30  Stat,  at  L.  553,  chap.  541,  Comp.  Stat 
1013,  S§  0608,  0600),  §§  24,  25,  confining 
the  appellate  jurisdiction  of  the  Federal  Su- 
Dreme  Court  over  the  supreme  court  of  the 
bistrict.of  Columbia  in  bankruptcy  proceed- 
ings to  controversies  arising  in  such  pro- 
ceedings. 

[For  other  cases,  see  Appeal  and  Error,  III.  d, 
6,  in  Digest  Sup.  Ct.  1908.] 

[No.  101.] 

Sulunitted  November  14,  1916.    Decided  De- 
cember 4,  1916. 

APPEAL  from,  and  IN  ERROR  to, 
the  Supreme  Court  of  the  District 
of  Columbia  to  review  a  decree  adjudg- 
ing a  person  iK>t  to  be  a  bankrupt.    Dis- 
missed for  want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Arthnr  A.  Bimey,  H.  Win- 
ahip  Wheatley,  and  Lncas  P.  Loying 
submitted  the  cause  for  plaintiffs  in  er- 
ror and  appellants. 

Mr.  Edward  F.  OoUaday  submitted 
the  cause  for  defendant  in  error  and 
appellee. 

[108]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

This  ease  is  brought  here  by  appeal 
and  allowance  of  writ  of  error,  from  a 
decree  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  adjudging  Hoover  not 
a  bankrupt.  Counsel  for  the  appellee 
and  defendant  in  error  urges  that  the 
appeal  and  writ  be  dismissed,  but  does 
not  argue  the  question  of  the  jurisdic- 
tion of  this  court;  but,  as  such  matters 
are    noticed    by    this    court    whether 

Note. — On  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  the  Dis- 
trict of  Columbia  courts — see  note  to 
United  SUtes  ex  rel.  Taylor  t.  Taft,  51 
L.  ed.  U.  8.  269. 

On  appellate  jurisdiction  of  Federal 
Supreme  Court  in  bankruptcy  cases — 
see  note  to  James  v.  Stone  ft  Co.  57  L. 
ed.  U.  S.  573. 
ei  Ii.  ed. 


specially  urged  by  counsel  or  not,  as  it 
concerns  our  jurisdiction,  we  proceed 
to  consider  it.  Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Swan,  Ul  U.  S.  379,  28  L.  ed. 
462,  4  Sup.  Ct.  Rep.  510. 

The  provisions  of  the  Bankruptcy  Act 
for  consideration  in  this  connection  are: 
''Section  24.  The  Supreme  Court  of  the 
United  States,  the  circuit  courts  of  ap- 
peals of  the  United  States,  and  the  su- 
preme courts  of  the  territories,  in  vaca- 
tion in  chambers  and  during  their  re- 
spective terms,  as  now  or  as  they  may 
be  hereafter  held,  are  hereby  invested 
with  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction 
in  other  cases. 

''The  Supreme  Court  of  the  United 
States  shall  exercise  a  like  jurisdiction 
from  courts  of  bankruptcy  not  within 
any  organized  circuit  of  the  United 
States  and  from  the  supreme  court  of 
the  District  of  Columbia.    .    .    . 

"Section  25.  That  appeals,  as  in  equity 
cases,  may  be  taken  in  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy 
to  the  circuit  court  of  appeals  of  the 
United  States,  and  to  the  supreme  court 
of  the  territories,  in  the  following  cases, 
to  wit:  (1)  from  a  judgment  adjudging 
or  refusing  to  adjudge  the  defendant  a 
bankrupt;  .  .  ."  [30  Stat,  at  L. 
553,  chap.  541,  Comp.  Stat.  1913,  §§  9608, 
9609.] 

The  same  provision  as  to  the  review 
by  this  court  of  controversies  arising  in 
bankruptcy  proceedings  is  carried  into 
the  Judicial  Code,  §  252  [36  Stat,  at  L. 
1159,  chap.  231,  Comp.  Stat.  1913, 
§  1229],  in  which  provision  is  made  fox 
the  review  in  this  court  of  controversies 
arising  in  bankruptcy  [109]  proceedings 
in  the  supreme  court  of  the  District  of 
Columbia. 

It  is  apparent  from  reading  these  sec- 
tions of  the  statute  that  a  direct  appeal 
to  this  court  from  the  supreme  court  of 
the  District  of  Columbia  is  allowed  only 
in  controversies  arising  in  bankruptcy 
proceedings,  and  not  from  the  steps  in 
a  bankruptcy  proceeding.  The  nature 
of  such  controversies  has  been  frequent- 
ly considered  in  decisions  of  this  court, 
and  needs  little  discussion  now.  Such 
controversies  embrace  litigation  -  which 
arises  after  the  adjudication  in  bank- 
ruptcy, sometimes  by  intervention,  the 
parties  claiming  title  to  property  in 
the  hands  of  the  trustee,  or  other  actions, 
usnallv  plenary  in  character,  concerning 
the  right  and  title  to  the  bankrupt's 
estate.    Such  proceedings  as  the  present 
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one,  resHltiog  in  a  decree  refusing  to 
adjudicate  the  defendant  a  bankrupt, 
are  but  steps  in  a  bankruptcy  proceed- 
ing, and  not  controversies  arising  in 
bankruptcy  proceedings  within  the 
meaning  of  the  statute.  First  Nat.  Bank 
V.  Klug,  186  U.  S.  202,  46  L.  ed!  1127, 
22  Sup.  a.  Bep.  899. 

The  decisions  of  this  court  in  Tefft,  W. 
&  Co.  V.  Munsuri,  222  U.  S.  114,  56  L. 
ed.  118,  32  Sup.  Ct.  Rep.  67,  and  Mun- 
suri  V.  Fricker,  222  U.  S.  121,  66  L.  ed. 
121,  32  Sup.  Ct.  Rep.  70,  are  decisive 
of  this  point.  In  the  first  of  these  cases 
there  was  an  attempt  to  prosecute  a  di- 
rect appeal  to  this  court  from  the  dis- 
trict court  of  the  United  States  for 
Porto  Rico,  where  the  proceeding  was 
based  upon  a  claim  in  bankrupt<^.  It 
was  there  held  that  an  order  of  the  bank- 
ruptcy court  of  Porto  Rico,  disallowing 
the  claim,  was  not  a  controversy  arising 
in  a  bankruptcy  proceeding  within  the 
meaning  of  the  statute.  The  contention 
that  such  action,  based  upon  a  claim  filed 
in  a  bankruptcy  proceeding,  was  appeal- 
able to  this  court,  was  denied,  the  court 
s&ying: 

''But  the  entire  argument  rests  upon 
a  misconception  of  the  words  'contro- 
versies in  bankruptcy  proceedings,'  as 
used  in  the  section,  since  it  disregards 
the  authoritative  [110]  construction 
afOixed  to  those  words.  Coder  v.  Arts, 
213  U.  S.  223,  234,  63  L.  ed.  772,  777, 
29  Sup.  Ct.  Rep.  436, 16  Ann.  Cas.  1008; 
Hewit  V.  Berlin  Mach.  Works,  194  U. 
S.  296,  300,  48  L.  ed.  986,  987,  24  Sup. 
Ct.  Rep.  690.  Those  cases  expressly  de- 
cide that  controversies  in  bankruptcy 
proceedings  as  used  in  the  section  do  not 
include  mere  steps  in  proceedings  in 
bankruptcy,  but  embrace  controversies 
which  are  not  of  that  inherent  character, 
even  although  they  may  arise  in  the 
course  of  proceedings  in  bankruptcy." 

It  is  true  that  in  Audubon  v.  Shufeldt, 
181  U.  S.  575,  45  L.  ed.  1009,  21  Sup.  Ct. 
Rep.  735,  and  in  Armstrong  v.  Fernan- 
dez, 208  U.  S.  324,  52  L.  ed.  514,  28  Sup. 
Ct.  Rep.  419,  this  court  did  review  pro- 
ceeding's in  bankruptcy — in  one  case 
from  the  District  of  Columbia,  and  in 
the  other  from  the  district  court  of  the 
United  States  for  Porto  Rico.  Of  the 
Armstrong  Case,  which  was  a  review 
by  appeal  of  an  adjudication  of  bank- 
ruptcy, this  court,  in  the  Tefft,  W.  ft 
Co.  Case,  supra,  said: 

"It  is  true,  as  suggested  in  argument, 
that  in  Armstrong  v.  Fernandez,  supra, 
jurisdiction  was  exerted  to  review  the 
action  of  the  court  below  in  a  case  which 
was  not  susceptible  of  being  reviewed 
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under  the  construction  of  the  statute 
which  we  have  here  applied.  But  in 
that  case  there  was  no  appearance  of 
counsel  for  the  appellee,  and  while  a 
general  suggestion  was  made  in  the 
argument  of  appellant  as  to  the  duty 
of  the  court  not  to  exceed  its  jurisdic- 
tion, no  argument  concerning  the  want 
of  jurisdiction  was  made.  The  ease 
therefore  in  substance  proceeded  upon 
a  tacit  assumption  of  the  existence 
of  jurisdiction, — an  assumption  which 
would  not  be  now  possible  in  conse- 
quence of  the  authoritative  construction 
given  to  §  24  (a)  in  Coder  v.  Arts, 
supra.  Under  these  circumstances,  the 
mere  implication  as  to  the  meaning  of 
the  statute,  resulting  from  the  jurisdic- 
tion which  was  in  that  case  merely  as- 
sumed to  exist,  is  not  controlling,  and 
the  Armstrong  Case,  therefore,  in  so  far 
as  it  conflicts  with  the  construction 
which  we  here  g^ve  the  statute,  must 
be  deemed  to  be  qualified  and  limited." 

[Ill]  It  may  be  true  that  Congress 
has  failed  to  give  an  appellate  review 
in  proceedings  in  bankruptcy  from  the 
supreme  court  of  the  District  of  Colum- 
bia from  a  decree  with  reference  to  an 
adjudication  in  bankruptcy,  but,  as  ob- 
served in  the  Tefft,  W.  &  Co.  Case,  that 
does  not  give  this  court  authority  to 
assume  jurisdiction  not  g^ven  to  it  by 
law. 

It  follows  that  the  appeal  and  writ 
of  error  must  be  dismissed  for  want  of 
jurisdiction. 


KANSAS  CITY,  MEMPHIS,  k  BIRMINQ- 
HAM  RAILROAD  COMPANY,  Plff.  in 
Err., 

V. 

JAMES  P.  STILES. 
(See  S.  C.  Reporter's  ed.   111-120.) 

Statutes  —  who  may  question  validity. 

1.  Railroad  corporations  which  have 
constituted  themselves  a  consolidated  corpo- 
ration under  Ala.  Code  1886,  §  1583,  may  not 

Note. — ^As  to  who  may  raise  objec- 
tion that  a  statute  contains  an  uncon- 
stitutional discrimination — see  notes  to 
Pugh  v.  Pugh,  32  L.R.A.(N.S.)  954,  and 
Pulhnan  Co.  v.  Knott,  69  L.  ed.  U.  S. 
106. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
(VBrien,  2  L.R.A.  256;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  665;  Re  Gannon,  6  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  ▼.  Tucker,  13  L.R.A.  304;  Pear- 
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—constitutional  objections  excepted — com- 
plain of  the  terms  under  which  tlicy  volun- 
tarily invoked  and  received  tii«*  grant  of 
corporate  existence  from  the  state. 
IFor  other  cases,  seie  Statutes,  I.  d,  8,  in  Di- 
gest &up.  Ct   1908.] 

Oonatltiitloiial  law  —  dne  process  of  law 
^  equal  protection  of  tlie  laws  —  com- 
merce —  state  Uixntiou  of  consoli- 
dated railway  comrnny. 

2.  The  state  of  Alabama,  in  imposing 
the  annual  franchise  tax  exacted  from  do- 
mestic corporations  upon  a  consolidated 
railway  corporation  existing  by  virtue  of 
the  consolidulion  under  concurrent  acts  of 
the.  states  of  Tennessee,  Mississippi,  and 
Alabama,  of  throe  independent  and  distinct 
railroad  corporations  created  by,  and  for- 
merly operating  solely  within,  the  respec- 
tive states  named,  and  in  measuring  such 
tax  by  the  entire  capital  stock  of  the  con- 
solidated corporation  instead  of  measuring 
it  by  the  amount  of  capital  employed  in 
the  state,  as  is  done  in  tl>e  case  of  foreign 
corporations,  violated  neither  the  due  proc- 
ess, commerce,  nor  e<]ual  protection  of  the 
laws  clauses  of  the  Federal  Constitution, 
where  the  Alabama  consolidation  statute  ex- 
pressly pr<fVided  that  the  consolidated  cor- 
poration shall  in  all  respects  be  subject  to 
the  laws  of  the  state  as  a  domestic  corpora- 
tion. 

(For  other  cases,  see  Oommerce,  244-247,  250- 
255;  CoDstitutional  Law,  202-336,  536-540; 
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Submitted  October  17,  1916.     Decided  De- 
cember 4,  J  016. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Alabama  to  review  a 
judgment  which  afDrmed  a  judgment  of 
the  City  Court  of  Birmingham,  in  that 
state,  sustaining  the  demurrer  to  a  com- 
plaint in  an  action  by  a  consolidated 
railway  corporation  to  recover  back  a 


tax  alleged  to  have  been  wrongfully  eol- 
lected.    Affirmed. 

See  same  case  below,  192  Ala.  687,  68 
So.  1018. 

The  facts  are  stated  in  the  opinion. 

Mr.  Forney  Johnston  submitted  the 
cause  for  plaintiff  in  error: 

A  consolidated  railroad  corporation 
having  acquired  an  established  situs 
within  a  state  in  the  conduct  of  an  in- 
terstate railroad  business  for  over 
twenty-five  years  is  a  "person"  within 
the  meaning  of  the  due  process  clause  of 
the  14th  Amendment,  and  also  a  person 
within  the  jurisdiction  of  the  state,  with- 
in the  meaning  of  the  clause  guarantying 
the  equal  protection  of  the  laws. 

Santa  Clara  County  v.  Southern  P.  R. 
Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132;  Charlotte,  C.  &  A.  R.  Co. 
V.  Gibbes,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  Rep.  255;  Covington  &  L. 
Tump.  Road  Co.  v.  Sanford,  164  U.  S. 
578,  41  L.  ed.  560, 17  Sup.  Ct.  Rep.  198; 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  43  L.  ed.  432,  19 
Sup.  Ct.  Rep.  165;  Lake  Shore  &  M.  S. 
R.  Co.  V.  Smith,  173  U.  S.  684,  43  L.  ed. 
858,  19  Syp.  Ct.  Rep.  565;  Southern  R. 
Co.  V.  Greene,  216  U.  S.  400,  54  L.  ed. 
536,  30  Sup.  Ct.  Rep.  287,  17  Ann.  Cas. 
1247;  Northwestern  Nat.  L.  Ins.  Co.  v. 
Riggs,  203  U.  S.  243,  51  L.  ed.  168,  27 
Sup.  Ct.  Rep.  126,  7  Ann.  Cas.  1104; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Minneapolis  &  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup. 
Ct.  Rep.  207;  Gulf,  C.  ft  S.  P.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Pembina  Consol.  Sil- 
ver Min.  &  Mill.  Co.  v.  Pennsylvania,  125 


son  y.  Tewdall,  24  D.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U. 
S.  865. 

On  constitutional  equality  in  the  Unit- 
ed States  in  relation  to  corporate  tax- 
ation— see  note  to  Bacon  v.  State  Tax 
Comrs.  60  L.R.A.  321. 

As  to  state  licenses  or  taxes,  generally, 

as    affecting    interstate    commerce*— see 

notes  to  Rothermel  v.  Meyerle,  9  L.R.A. 

366;  American  Fertilizing  Co.  v.  Board 

of  Agriculture,  11  L.R.A.  179;  Gibbons 

V.  Ogden,  6  L.  ed.  U.  S.  23;  Brown  v. 

Maryland,  6  L.  ed.  U.  S.  678;  Ratterman 

V.  Western  U.  Teleo:.  C(t.  32  L.  ed.  U.  S. 

229;  Harmon  v.  Chicago,  37  L.  ed.  U.  S. 

217;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 

Backus.  38  L.  ed.   U.   S.   1041;   Postal 

TeletBT.  Cjihle  Co.  v.  Adams,  39  L.  ed.  U. 
01  li.  ed. 


S.  311;  and  Pittsburgh  &  S.  Coal  Co.  v. 
Bates,  39  L.  ed.  U.  S.  538. 

On  corporate  taxation  and  the  com- 
merce clause — see  note  to  Sandford  v. 
Poe,  60  L.R.A.  641. 

As  to  taxation  of  corporate  franchises 
in  the  United  States — see  note  to  Louis- 
ville Tobacco  Warehouse  Co.  v.  Com.  57 
L.R.A.  33. 

As  to  extent  and  limit  of  state  author- 
ity over  consolidated  interstate  corpora- 
tion— see  notes  to  Mackav  v.  New  York, 
N.  H.  &  H.  R.  Co.  24  L.R.A.(N.S.)  769, 
and  People  v.  New  York,  C.  &  St.  L.  R. 
Co.  15  L.R.A.  83. 

As  to  taxation  of  capital  stock  of  cor- 
porations— see  note  to  State  Board  v. 
People,  58  Lit.A.  513 
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U.  S.  181,  31  L.  ed.  650,  2  Inters.  Com. 
Rep.  24,  8  Sup.  Ct.  Rep.  737. 

A  consolidated  railroad  corporation 
made  up  by  the  consolidation  of  corpo- 
rations existing  under  the  laws  of  sev- 
eral states,  accomplished  under  concur- 
rent statutes  of  the  several  states,  does 
not  become  subject  to  the  visitorial  or 
regulatory  power  of  each  state  as  to  the 
property  lying  within,  or  as  to  the  re- 
sulting corporate  status  or  incidents 
created  by  the  other  states. 

Lee  V.  Sturges,  46  Ohio  St.  153,  2 
L.R.A.  556,  19  N.  £.  560;  State  Treas- 
urer V.  Auditor  General,  46  Mich.  224, 
9  N.  W.  258;  Chicago  &  E.  I.  R.  Co.  v. 
State,  153  Ind.  134,  51  N.  E.  924;  People 
V.  New  York,  C.  &  St.  L.  R.  Co.  129  N. 
Y.  474,  15  L.R.A.  82,  29  N.  E.  959; 
Racine  &  M.  R.  Co.  v.  Farmers'  Loan  & 
T.  Co.  49  111.  331,  95  Am.  Dec.  595; 
Chicago  &  N.  W.  R.  Co.  v.  Auditor  Gen- 
eral, 53  Mich.  79,  18  N.  W.  586;  Dela- 
ware Railroad  Tax,  18  Wall.  206,  21  L. 
ed.  888. 

A  corporation  created  by  and  owning 
property  lying  wholly  within  the  states 
of  Mississippi  or  Tennessee  is  subject, 
within  constitutional  limitations,  to  the 
exclusive  jurisdiction  of  the  state  of  its 
creation  over  its  status,  corporate  inci- 
dents, and  property. 

Ibid. 

When  such  corporation  joins  a  con- 
solidation pursuant  to  the  statutes  of 
the  state  of  its  creation,  exchanging  the 
stock  of  the  original  corporation  for  a 
like  amount  of  the  stock  of  the  consoli- 
dated corporation,  the  resulting  corpo- 
rate status,  in  so  far  as  the  same  affects 
the  property  thus  transferred  and  the 
stock  representing  the  same,  is  subject 
to  the  exclusive  jurisdiction  of  the  en- 
abling state,  and  the  stock  thus  issued 
depends  for  its  validity  upon  authority 
of  the  state  thus  authorizing  the  same, 
and  cannot  be  considered  as  stock  issued 
under  the  laws  of  the  other  states  which 
may  concur  in  such  consolidation  as  to 
property  or  corporations  within  their  re- 
spective jurisdictions. 

Ibid. 

Under  the  common  law,  property  and 
franchises  within  a  state,  which  have 
been  devoted  to  a  public  use,  cannot  be 
withdrawn  from  the  public  service,  or 
transferred,  leased,  or  sold,  nor  can 
the  domestic  corporation  thus  employing 
such  .property  and  franchises  abandon 
its  functions,  without  the  consent  of 
such  state;  and  where  such  property  is 
transferred  to,  and  the  corporation  is 
absorbed  in,  a  consolidated  corporation 
by  and  with  the  consent  of  the  state 
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which  has  exclusive  jurisdiction  in  the 
premises,  the  entire  process,  the  result- 
ing status,  and  the  issue  of  stock  of  the 
consolidating  company  for  the  same,  are 
responsive  to  the  exclusive  jurisdiction 
of  the  enabling  stat^,  and  are,  in-  no 
proper  sense  of  the  term,  subject  to  the 
visitorial  or  tax  jurisdiction  of  other 
states  which  may  have  permitted  their 
own  domestic  corporations  to  enter  the 
consolidation. 

Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct.  Rep.  478;  South  &  Nerth 
Ala.  R.  Co.  V.  Gray,  160  Ala.  497,  49  So. 
347;  American  Lumber  Co.  v.  Tombigbee 
Valley  R.  Co.  154  Ala.  385,  46  So.  911; 
Memphis  &  C.  R.  Co.  v.  Grayson,  88  Ala. 
572,  16  Am.  St.  Rep.  69,  7  So.  122; 
Georgia  v.  Central  R.  &  Bkg.  Co.  101 
Ala.  607,  14  So.  752;  Coyne  v.  Warrior 
Southern  R.  Co.  137  Ala.  553,  34  So. 
1004;  Grangers'  life  &  Health  Ins.  Co. 
V.  Kamper,  73  Ala.  325. 

Plaintiff  in  error,  whose  organization 
and  capitalization  became  effective  only 
on  complying  with  indispensable  statu- 
tory authority  granted  by  the  states  of 
Mississippi  and  Tennessee,  cannot  be  re- 
garded as  a  corporation  organized  under 
the  laws  of  Alabama;  nor  can  that  por- 
tion of  its  capital  stock  issued  pursuant 
to  the  exclusive  authority  of  those 
states,  and  representing  property  wholly 
beyond  the  jurisdiction  of  Alabama,  be 
regarded  as  "paid-up  stock"  or  "stock" 
local  to  the  state  of  Alabama,  and  issued 
pursuant  to  its  jurisdiction  over  do- 
mestic corporations,  which  is  alone  con- 
templated by  §  229  of  the  Constitution 
of  Alabama  (1901)  and  §  12  of  the 
Revenue  Act  of  1911. 

Lee  V.  Sturges,  46  Ohio  St.  153,  2 
L.R. A.  556, 19  N.  E.  560 ;  State  Treasurer 
V.  Auditor  General,  46  Mich.  224,  9  N. 
W.  258;  Chicago  &  E.  L  R.  Co.  v.  State, 
153  Ind.  134,  51  N.  E.  924;  People  v. 
New  York,  C.  &  St.  L.  R.  Co.  129  N.  Y. 
474,  15  L.R.A.  82,  29  N.  E.  959;  Racine 
&  M.  R.  Co.  V.  Farmers'  Loan  &  T.  Co. 
49  111.  331,  95  Am.  Dec.  595;  Chicago 
&  N.  W.  R.  Co.  V.  Auditor  General,  53 
Mich.  79,  18  N.  W.  686;  Delaware  Rail- 
road Tax,  18  Wall.  206,  21  L.  ed.  888. 

If  §  229  of  the  Constitution  of  1901 
and  §  12  of  the  Revenue  Act  of  1911  are 
construed  as  requiring  the  taxation  of 
that  part  of  the  stock  of  the  plaintiff  in 
error  representing  the  acquisition  of  the 
Mississippi  and  Tennessee  properties, 
and  depending  for  its  valid  issue  upon 
the  authority  granted  by  and  vested  ex- 
clusively in  the  states  of  Mississippi  and 
Tennessee,  the  attempt    would    be    an 
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effort  on  tho  part  of  the  state  of  Ala- 
bama to  exceed  its  territorial  jurisdic- 
tion, and  would  deprive  plaintiff  in  error 
of  its  property  without  due  process  of 
law. 

Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  8.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Pullman  Co.  ▼.  Kansas,  216  U.  S. 
56,  54  L.  ed.  378,  30  Sup.  Ct.  Rep.  232; 
Ludwig  ▼.  Western  U.  Teleg.  Co.  216  U. 
S.  146,  54  L.  ed.  423,  30  Sup.  Ct.  Rep. 
280;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
O'Connor,  223  U.  8.  280,  56  L.  ed.  436, 
32  Sup.  Ct  Rep.  216,  Ann.  Cas.  1913C, 
1050;  Meyer  v.  Wells,  F.  ft  Co.  223  U. 
S.  298,  56  L.  ed.  445,  32  Sup.  Ct  Rep. 
218. 

The  tax  on  the  entire  capital  stock  of 
plaintiff  in  error,  without  excepting  that 
portion  of  its  capital  stock  representing 
its  investment  in  the  states  of  Missis- 
sippi and  Tennessee,  deprives  plaintiff  in 
error  of  its  pn^erty  without  due  process 
of  law. 

Ibid. 

The  exaction  from  plaintiff  in  error 
of  a  tax  upon  its  entire  capital  stock, 
embracing  both  that  portion  of  its  stock 
which  was  validly  authorised  by  the  laws 
of  Alabama  and  also  that  portion  of  its 
stock  authorized  by  the  states  of  Missis- 
sippi and  Tennessee,  and  representing 
the  acquisition  of  property  lying  wholly 
within  those  states,  is  discriminatory  and 
denies  to  plaintiff  in  error  the  equal  pro- 
tection of  the  laws,  (a)  because  of  the 
fact  that  strictly  domestic  corporations 
are  taxed  only  upon  the  stock  issued  pur- 
suant to  the  laws  of  Alabama;  and  (b) 
strictly  foreign  corporations  are  taxed 
only  on  the  amount  of  their  capital  em- 
ployed within  the  state  of  Alabama, 
there  being,  further,  no  rational  distinc- 
tion between  plaintiff  in  error  and  the 
favored  classes  mentioned. 

Cotting  V.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79,  46 
L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540, 
46  L.  ed.  679,  22  Sup.  a.  Rep.  431; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  ElUs,  165  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct  Rep. 
255;  Faigo  v.  Michigan  (Fargo  v. 
Stevens)  121  U.  S.  230,  30  L.  ed.  888, 
1  Inters.  Com.  Rep.  51,  7  Sup.  Ct.  Rep. 
857;  Southern  R.  Ck>.  v.  Greene,  216  U. 
8.  400,  54  L.  ed.  536,  30  Sup.  Ct  Rep. 
287,  17  Ann.  Cas.  1247. 

The  exaction  of  the  tax  in  question, 
levied  acainst  plaintiff  in  enori  consti- 


tutes a  direct  burden  on  interstate  com* 
merce. 

Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct  Rep. 
190;  Pullman  Co.  v.  Kansas,  216  U.  S. 
56,  54  L.  ed.  378,  30  Sup.  Ct  Rep.  232; 
Ludwig  V.  Western  U.  Teleg.  CJo.  216  U. 
S.  146,  54  L.  ed.  423,  30  Sup.  Ct.  Rep. 
280;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
O'Connor,  223  U.  S.  280,  56  L.  ed.  436,  32 
Sup.  Ct  Rep.  216,  Ann.  Cas.  1913C, 
1050;  Meyer  v.  Wells,  F.  ft  Co.  223  U. 
S.  298,  56  L.  ed.  445,  32  Sup.  Ct.  Rep. 
218;  (ialveston.  H.  ft  S.  A.  R.  Co.  v. 
Texas,  210  U.  8.  217,  52  L.  ed.  1031,  28 
Sup.  Ct  Rep.  638;  St.  Louis  Southwest- 
em  R.  Co.  V.  Arkansas,  235  U.  S.  350,  59 
L.  ed.  265,  35  Sup.  Ct  Rep.  99;  Flint 
V.  Stone  Tracy  Co.  220  U.  S.  163,  55  L. 
ed.  418,  31  Sup.  Ct  Rep.  342;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826. 

Plaintiff  in  error  has  not  waived,  and 
cannot  waive,  the  protection  of  the  14th 
Amendment,  or  agree  that  the  state  of 
Alabama  may  exercise  extraterritorial 
jurisdiction. 

Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Baltic  Min.  (Do.  v.  Massachusetts, 

231  U.  S.  68,  58  L.  ed.  127,  34  Sup.  Ct. 
Rep.  15;  Southern  P.  Co.  v.  Denton,  146 
U.  S.  202,  36  L.  ed.  943, 13  Sup.  Ct.  Rep. 
44;  Harrrison  v.  St.  Louis  ft  S.  F.  R.  Co. 

232  U.  S.  318,  58  L.  ed.  621,  L.R.A.1915F, 
1187,  34  Sup.  Ct.  Rep.  333;  Hemdon  v. 
Chicago,  R.  L  ft  P.  R.  Co.  218  U.  8. 
135,  54  L.  ed.  970,  30  Sup.  Ct  Rep.  633 ; 
Buck  Stove  ft  Range  Co.  v.  Vickers,  226 
U.  8.  205,  57  L.  ed.  189,  33  Sup.  Ct.  Rep. 
41;  International  Textbook  Co.  v.  Pigg, 
217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct  Rep.  481,  18 
Ann.  Cas.  1103;  Pullman  Co.  v.  Kansas, 
216  U.  S.  56,  54  L.  ed.  378,  30  Sup.  Ct 
Rep.  232. 

The  reserved  power  to  alter  or  amend 
charters  is  subject  to  the  limitation  that 
it  must  be  reasonably  exercised  and 
exerted  within  constitutional  lines;  that 
it  does  not  authorize  the  taking  of  prop- 
erty without  due  process,  and  must  be 
consistent  with  the  scope  and  object  of 
the  original  incorporation. 

Chicago,  M.  ft  St.  P.  R.  Co.  v.  Wiscon- 
sin, 238  U.  S.  491,  59  L.  ed.  1423,  L.R.A. 
1916A,  1133,  P.U.R.1915D,  706,  35  Sup. 
Ct  Rep.  869;  Shields  v.  Ohio,  95  U.  S. 
324^  24  L.  ed.  359;  Steams  v.  Minnesota, 
179  U.  8.  223,  259,  45  L.  ed.  162,  21  Sup. 
Ct  Rep.  73;  Lake  Shore  ft  M.  8.  R.  Co. 
V.  Smith,  173  U.  8.  690,  43  L.  ed.  862, 

19  Sup.    Ct    Rep.    565;    Yicksburg  v. 
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Vieksburg  Waterworks  Co.  202  U.  S. 
465,  50  L.  ed.  1109,  26  Sop.  Ct.  Rep. 
660;  Stanislaus  County  v.  San  Joaquin 
&  K  River  Canal  &  Irrrig.  Co.  192  U. 
S.  213,  48  L.  ed.  413,  24  Sup.  Ct.  Rep. 
241. 

Mr.  W.  F.  Evans  also  submitted  the 
cause  for  plaintiff  in  error.  Mr.  Forney 
Johnston  was  on  his  brief: 

Irrespective  of  any  other  question  in 
this  case,  the  tax  must  be  held  unconsti- 
tutional, under  the  authority  of — 

Leloup  V.  Mobile,  127  U.  S.  640,  32  L. 
ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct.  Rep.  1380;  Allen  v.  Pullman's  Pal- 
ace Car  Co.  191  U.  S.  171,  179,  48  L.  ed. 
134,  138,  24  Sup.  Ct.  Rep.  39;  Williams 
V.  Talladega,  226  U.  S.  404,  419,  57  L. 
ed.  275,  281,  33  Sup.  Ct.  Rep.  116;  lUi- 
nois  C.  R.  Co.  v.  Mississippi  R.  Commis- 
sion, 229  Fed.  255. 

The  terms  '^capital  stock"  and  "capi- 
tal," as  used  in  the  Constitution  with 
reference  to  the  assessment  of  franchise 
taxes  on  corporations,  and  in  the  Rev- 
enue Act  of  1911,  do  not  mean  shares  of 
stock,  but  the  whole  property  of  the 
corporation,  wheresoever  situated  and 
in  whatever  form  invested. 

1  Coolcy,  Tax.  3d  ed.  p.  688;  People 
ex  rel.  Commercial  Cable  Co.  v.  Morgan, 
178  N.  Y.  433,  67  L.R.A.  960,  70  N.  E. 
967;  State  Board  v.  People,  58  L.R.A. 
514,  note. 

The  powers  and  privileges  vested  and 
to  be  exercised  by  a  corporate  body  as 
such  are  the  franchises  of  the  corpora* 
tion. 

Wihnington  ft  W.  R.  Co.  v.  Reid,  13 
Wall.  264,  20  L.  ed.  568;  Memphis  &  L. 
R.  R.  Co.  V.  Berry  (Memphis  &  L.  R.  R. 
Co.  V.  Railroad  Comrs.)  112  U.  S.  609, 
619,  28  L.  ed.  837,  841,  5  Sup.  Ct.  Rep. 
299;  Southern  R.  Co.  v.  Greene,  160  Ala. 
405,  49  So.  404;  Shields  v.  Ohio,  95  U.  S. 
319.  24  L.  ed.  357. 

Privilege  and  franchise  taxes  rest 
upon  the  assumption  that  what  is  done 
depends  upon  the  state's  consent. 

Provident  Sav.  Life  Assur.  Soc.  v. 
Kentucky,  239  U.  S.  103,  60  L.  ed.  167, 
L.R.A.1916C,  572,  36  Sup.  Ct.  Rep.  34; 
Louisville  &  J.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct. 
Rep.  463;  California  v.  Central  P.  R. 
Co.  127  U.  S.  1,  32  L.  ed.  150,  2  Inters. 
Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073. 

And  some  measure  of  freedom  to 
accept  or  decline  seems  necessary  to  sup- 
port a  tax  on  a  franchise  or  privilege  as 
well  as  a  classiAcation  of  franchise  own- 
ers for  taxation. 

New  York  ex  reL  Cornell  S.  B.  Co.  ▼. 
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Sohmer,  235  U.  8.  549,  59  L.  ed.  355» 
35  Sup.  Ct.  Rep.  162;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  151,  152,  55  L. 
ed.  389,  413,  31  Sap.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312;  Abilene  Nat.  Bank  v. 
Dolley,  228  U.  S.  1,  57  L.  ed.  707,  33  Sup. 
Ct.  Rep.  409;  Illinois  C.  R.  Co.  v.  Missis- 
sippi R.  Commission,  229  Fed.  255. 

The  contention  of  the  state  that  plain- 
tiff in  error  is,  for  the  purposes  of  fran- 
chise taxation,  a  strictly  domestic  corp>o- 
ration,  and  that  its  entire  capital  stock 
came  into  existence  as  the  result  of  con- 
stitutional or  efficient  action  by  the  state 
of  Alabama,  or  is  taxable  by  Alabama, 
without  classification  or  apportionment 
on  a  franchise  basis,  is  based  on  inde- 
fensible theories. 

Pacific  R.  Removal  Cases,  115  U.  S.  1, 
29  L.  ed.  319,  5  Sup.  Ct  Rep.  1113; 
California  v.  Central  P.  R.  Co.  127  U.  S. 
1,  32  L.  ed.  150,  2  Inters.  Com.  Rep.  153, 
8  Sup.  Ct.  Rep.  1073;  Louisville  &  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  47 
L.  ed.  513,  23  Sup.  Ct.  Rep.  463;  Louis- 
viUe  &  N.  R.  Co.  v.  Kentucky,  161  U,  S. 
677,  40  L.  ed.  849, 16  Sup.  Ct.  Rep.  714; 
Branch  v.  Jesup,  106  U.  S.  478,  27  L.  ed. 
282,  1  Sup.  Ct.  R^.  495. 

A  state  cannot  take  advantage  of  con- 
ditions imposed  in  connection  with  a 
grant  of  privileges  within  its  constitu- 
tional power  to  extend  those  same  condi- 
tions to  the  exercise  of  similar  privileges 
beyond  the  jurisdiction  of  the  state. 

New  York  L.  Ins.  Co.  v.  Head,  234  U. 
S.  149,  58  L.  ed.  1259,  34  Sup.  Ct.  Rep. 
879. 

The  power  of  taxation  undoubtedly 
rests  upon  a  grant  or  privilege  accorded 
by  a  state  within  its  constitutional 
power, — ^Provident  Sav.  Life  Assur.  Soc 
V.  Kentucky,  239  U.  S.  103,  60  L.  ed.  167, 
L.R.A.1916C,  572,  36  Sup.  Ct.  Rep.  34,— 
or  else  upon  governmental  protection  in 
some  degree.  Although  the  extent  of 
the  tax  is  not  necessarily  in  proportion 
to  benefits,  jurisdiction  to  tax  and  po- 
litical or  governmental  protection  must 
coincide. 

Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  50  L.  ed.  150, 
26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493; 
Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  35  L.  ed.  613,  3 
Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876;  New  York  ex  rel.  New  York  C.  & 
H.  R.  R.  Co.  V.  Miller,  202  U.  S.  584,  50 
L.  ed.  1155,  26  Sup.  Ct.  Rep.  714. 

The  questions  whether  personal  prop- 
erty of  a  resident  of  one  state,  situate 
in  another  state,  can  nevertheless  be 
taxed  in  the  state  of  the  owner's  domicil, 

was  left  undecided  in  St.  Louis  v.  Wig- 
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gins  Ferry  Co.  11  WaU.  423,  430,  20  L. 
ed.  192,  194,  and  decided  adversely  to 
the  state  of  domicil  in  Union  Refrig- 
erator Transit  Co.  v.  Kentucky,  199  U. 
S.  194,  50  L.  ed.  150,  26  Sup.  a.  Rep. 
36,  4  Ann.  Cas.  493;  and  while  there 
may  be  left  open  to  doubt  the  question 
of  concurrent  taxation  by  the  several 
states  of  property  in  motion  or  return- 
ing from  time  to  time,  such  as  railroad 
cars  (New  York  ex  rel.  New  York  C.  & 
H.  R.  R.  Co.  V.  Miller,  202  U.  S.  584, 
597,  50  L.  ed.  1155, 1160,  26  Sup.  a.  Rep. 
714,  and  dissenting  opinion  of  Mr.  Jus- 
tice Holmes  in  Pullman  Go.  v.  Kansas, 
216  U.  S.  75,  54  L.  ed.  389,  30  Sup.  Ct. 
Rep.  232),  every  contention  which  could 
be  asserted  in  8upi>ort  of  any  possible 
jurisdiction  in  the  state  of  Alabama  over 
the  property  and  capital  of  the*  plaintiff 
in  error  located  in  Tennessee  and  Missis- 
sippi, or  over  any  franchise  to  operate 
in  those  states  or  in  interstate  commerce 
as  a  corporation  created  by  those  states, 
or  any  right  to  regulate  or  tax  that  prop- 
erty or  those  franchises,  has  been  con- 
clusively repudiated  in  the  following 
eases : 

Louisville  ft  J.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct. 
Rep.  463 ;  California  v.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  150.  2  Inters. 
Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073; 
Delaware.  L.  ft  W.  R.  Co.  v.  Pennsyl- 
vania, 198  U.  S.  341,  49  L.  ed.  1077,  25 
Sup.  Ct.  Rep.  669;  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  supra;  Selliger 
T.  Kentucky,  213  U.  S.  200,  63  L.  ed.  761, 
29  Sup.  Ct.  Rep.  449;  Fargo  v.  Hart, 
193  U.  S.  490,  48  L.  ed.  761,  24  Sup.  Ct. 
Rep.  498 :  Western  U.  Teleg.  Co.  v.  Kan- 
sas,  216  IT.  S.  1,  64  L.  ed.  355,  30  Sup. 
Ct.  Rep.  190;  Wheeler  v.  Sohmer,  233  U. 
S.  434,  58  L.  ed.  1030,'  34  Sup.  Ct.  Rep. 
607. 

The  tax  here  involved  is  in  addition 
to  the  ad  valorem  property  taxes,  and 
cannot,  of  course,  be  justified  on  the 
theory  of  Maine  v.  Grand  Trunk  R.  Co. 
142  U.  S.  217,  35  L.  ed.  994,  3  Inters. 
Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121, 
163,  as  finally  interpreted  and  harmon- 
ized by  Mr.  Justice  Holmes  in  Galveston, 
H.  ft  S.  A.  R.  Co.  V.  Texas,  210  U.  S. 
217,  52  L.  ed.  1031,  28  Sup.  Ct.  Rep. 
638,  and  in  the  United  States  Exp.  Co. 
▼.  Minnesota,  223  U.  S.  335,  56  L.  ed. 
459,  32  Sup.  Ct.  Rep.  211;  Meyer  v. 
Wells,  F.  ft  Co.  223  U.  S.  298,  301,  56 
L.  ed.  445,  32  Sup.  Ct.  Rep.  218;  Flint 
V.  Stone  Tracy  Co.  220  U.  S.  162, 165,  55 
L.  ed.  417,  419,  31  Sup.  Ct.  Rep.  342, 
Ann.  Cas.  1912B,  1312. 
€1  Ij.  ed. 


We  have  been  able  to  find  no  ease  in 
which  it  has  been  adjudicated  that  a 
state  could  tax  the  franchise  of  a  con- 
solidated interstate  corporation  by  a 
tax  on  or  measured  by  its  capital  stock 
in  solido,  except  on  some  basis  of  ap- 
portionment according  to  mileage  or  re- 
ceipts, such  as  Delaware  Railroad  Tax, 
18  Wall.  206,  21  L.  ed.  888,  and  State, 
Easton  Bridge  Co.,  Prosecutor,  v.  Mets, 
32  N.  J.  L.  199,  which  was,  however, 
not  a  consolidated  corporation,  but  a 
corporation  which  received  a  separate 
statutory  charter  from  two  states. 

This  tax  on  the  franchise,  based  on 
a  nontaxable  factor,  is  beyond  the  legiti- 
mate jurisdiction  of  the  state  n«d  in- 
valid, without  reference  to  the  question 
of  discrimination. 

Ohio  ft  M.  R.  Co.  V.  Weber,  96  HI. 
443;  Keokuk  ft  H.  Bridge  Co.  v.  People, 
161  HI.  132,  43  N.  E.  691;  Louisville  ft 
J.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385, 
395,  47  L.  ed.  515,  517,  23  Sup.  Ct.  Rep. 
463;  Western  U.  Teleg.  Co.  v.  Elansas, 
216  U.  S.  37,  54  L.  ed.  370,  30  Sup.  Ct. 
Rep.  190;  New  York  ex  rel.  New  York 
C.  ft  H.  R.  R.  Co.  V.  Miller,  202  U.  S. 
584,  50  L.  ed.  1155,  26  Sup.  Ct.  Rep.  714. 

A  review  of  the  authorities  generally 
relied  on  as  sustaining  the  power  to  im- 
pose franchise  taxes  at  will  strengthens 
this  conclusion. 

Delaware  Railroad  Tax,  18  Wall.  206, 
21  L.  ed.  888;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  594,  33  L.  ed.  1025,  10 
Sup.  Ct.  Rep.  593 ;  Horn  Silver  Min.  Co. 
V.  New  York,  143  U.  S.  305,  36  L.  ed. 
164,  4  Inters.  Com.  Rep.  57,  12  Sup.  Ct. 
Rep.  403;  New  York  v.  Roberts,  171  U. 
S.  668,  43  L.  ed.  323,  19  Sup.  Ct.  Rep. 
58;  Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190. 

The  standard  of  measurement  most 
not  be  wholly  arbitrary. 

Home  Sav.  Bank  v.  Des  Moines,  205 
U.  S.  503,  519,  51  L.  ed.  901,  910,  27  Sup. 
Ct.  Rep.  571;  States  Tonnage  Tax  Cases 
(Cox  V.  Lott)  12  Wall.  204,  216,  20  L. 
ed.  370,  374;  Selliger  v.  Kentucky,  213 
U.  S.  200,  63  L.  ed.  761,  29  Sup.  Ct. 
Rep.  449;  Cooley,  Taxn.  3d  ed.  p.  676; 
Fargo  V.  Hart,  193  U.  S.  490,  48  L.  ed. 
761,  24  Sup.  Ct  Rep.  498;  Equitable 
Life  Assur.  Soc.  v.  Pennsylvania,  238 
U.  S.  143,  147,  59  L.  ed.  1239,  1242,  35 
Sup.  Ct.  Rep.  829. 

In  all  of  the  cases  in  which  a  factor 
which  is,  in  itself,  removed  from  direct 
taxation,  has  been  used  by  the  state 
as  a  measure  to  ascertain  a  valid  tax  on 
property  or  franchises,  the  exempt 
factor  was  shown  to  have  a  disect  or 
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log^eaT  bearing  on  the  Value  of  the  sub- 
ject matter  proposed  to  be  taxed. 

Maine  v.  Grand  Trunk  R.  Co.  142  U. 
S.  217,  35  L.  ed.  994,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct.  Rep.  121,  163;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Texas,  210  U. 
S.  217,  62  L.  ed.  1031,  28  Sup.  Ct.  Rep. 
638;  United  States  Exp.  Co.  y.  Minne- 
sota, 223  U.  S.  335,  56  L.  ed.  459,  32  Sup. 
Ct  Rep.  211;  Mint  v.  Stone  Tracy  Co. 
220  U.  S.  162-165,  55  L.  ed.  417-419,  31 
Sup.  Ct.  Rep.  342,  Ann.  Cas.  1912B, 
1312;  Meyer  v.  Wells,  P.  &  Co.  223  U. 
S.  298,  301,  56  L.  ed.  445,  447,  32  Sup. 
Ct.  Rep.  218;  Wisconsin  &  M.  R.  Co. 
V.  Powers,  191  U.  S.  379,  48  L.  ed.  229, 
24  Sup.  Ct.  Rep.  107;  Postal  Teleg.- 
Cable  Co.  v.  Adams,  155  U.  S.  688-697, 
39  L.  ed.  311-316,  5  Inters.  Com.  Rep. 
1,  15  Sup.  Ct.  Rep.  268,  360;  Ohio  Tax 
Cases,  232  U.  S.  576,  58  L.  ed.  737,  34 
Sup.  Ct.  Rep.  372;  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  V.  Botkin,  240  U.  S.  277,  60 
L.  ed.  617,  36  Sup.  Ct.  Rep.  261;  New 
York  ex  rel.  Cornell  S.  B.  Co.  v.  Sohmer, 
235  U.  S.  549,  59  L.  ed.  355,  35  Sup.  Ct. 
Rep.  162;  Illinois  C.  R.  Co.  v.  Missis- 
sippi R.  Commission,  229  Fed.  248. 

The  principle  of  freedom  of  passage 
from  one  class  to  another  on  complying 
with  the  conditions  applicable  is  the 
basis  for  the  valid  exercise  by  a  state  of 
the  power  of  classification. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
151,  152,  55  L.  ed.  389,  413,  31  Sup. 
Ct.  Rep.  342,  Ann.  Cas.  1912B,  1312; 
Abilene  Nat.  Bank  v.  DoUey,  228  U.  S. 
1,  57  L.  ed.  707,  33  Sup.  Ct.  Rep.  409; 
Pullman  Co.  v.  Adams,  189  U.  S.  420, 
429,  47  L.  ed.  877,  23  Sup.  Ct.  Rep.  494. 

In  the  case  at  bar  the  inability  to  re- 
nounce is  not  merely  physical.  It  is 
absolute  and  unconditional,  and  includes 
not  merely  practical  disability  to  refrain 
from  physical  operations  within  the 
state,  but  an  organic  and  legal  inability 
even  to  go  through  the  form  of  with- 
drawing as  a  legid  entity. 

Pacific  R.  Removal  Cases,  115  U.  S.  1, 
29  L.  ed.  319,  5  Sup.  Ct.  Rep.  1113;  Le- 
loup  V.  Mobile,  127  U.  S.  640,  32  L.  ed. 
311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
Rep.  1380;  Pullman  Co.  v.  Adams,  189 
U.  S.  420,  47  L.  ed.  877,  23  Sup.  Ct.  Rep. 
494;  Western  U.  Teleg.  Co.  v.  Kansas, 
216  U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct. 
Rep.  190. 

The  principle  announced  in  Home  Ins. 
Co.  v.  New  York,  134  U.  S.  594,  33  L.  ed. 
1025,  10  Sup.  Ct.  Rep.  593,  and  in  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S. 
305,  36  L.  ed.  164,  4  Inters.  Com.  Rep. 
57,  12  Sup.  Ct.  Rep.  403,  also  in  Baltic  | 
Min:  Co.  ▼.  MassachusettSi  231  U.  S.  68, 
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58  L.  ed.  127,  34  Sup.  Ct.  Rep.  15,  assert- 
ing the  general  proposition  that  tho 
states  may  levy  annual  franchise  taxes 
based  on  the  capital  stock  of  the  corpo- 
rations, regardless  of  the  situs  of  the 
property  in  which  the  capital  is  invested, 
and  notwithstanding  the  nontaxable  mat- 
ter of  the  investments,  is  subject  to  defi- 
nite qualifications  on  grounds  which  have 
no  relation  to  interstate  commerce  or  to 
the  option  of  withdrawal  or  the  divisibil- 
ity of  interstate  and  intrastate  com- 
merce. 

New  York  L.  Ins.  Co.  v.  Head,  234  U^ 
S.  149,  58  L.  ed.  1259,  34  Sup.  Ct.  Rep. 
879 ;  Harrison  v.  St.  Louis  &  S.  F.  R.  Co. 
232  U.  S.  318, 58  L.  ed.  621,  L.R.A.1915F, 
1187,  34  Sup.  Ct.  Rep.  333. 

Plaintiff  in  error  is  denied  the  equal 
protection  of  the  laws  by  this  tax. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
55  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,'l312;  LouisviUe,  N.  A.  So  C. 
R.  Co.  V.  Louisville  Trust  Co.  174  U.  S. 
552,  43  L.  ed.  1^81, 19  Sup.  Ct.  Rep.  817; 
Nashua  &  L.'R.  Corp.  v.  Boston  &  L.  R. 
Corp.  136  U.  S.  356,  34  L.  ed.  363,  10 
Sup.  Ct.  Rep.  1004;  Detroit,  G.  H.  &  M. 
R.  Co.  V.  Fuller,  205  Fed.  89 ;  McFarland 
V.  American  Sugar  Ref.  Co.  241  U.  S.  79, 
86,  60  L.  ed.  899,  904,  36  Sup.  Ct.  Rep. 
498;  Michigan  C.  R.  Co.  v.  Powers,  201 
U.  S.  245,  50  L.  ed.  744,  26  Sup.  Ct.  Rep. 
459;  Barbier  v.  Connolly,  113  U.  S.  27, 
31,  28  L.  ed.  923,  924,  5  Sup.  Ct.  Rep. 
357. 

The  construction  of  the  Alabama  stat- 
ute established  by  the  supreme  court  of 
Alabama  was  wholly  unnecessary  to  sus- 
tain any  fair  or  effective  administration 
of  the  laws  of  that  state. 

United  States  v.  Goelet,  232  U.  S.  293, 
58  L.  ed.  610,  24  Sup.  Ct.  Rep.  431; 
Ohio  &  M.  R.  Co.  V.  People,  123  lU.  467, 
14  N.  E.  874. 

A  sharp  distinction  in  favor  of  the 
contentions  of  the  plaintiff  in  error  is  to 
be  noted  between  the  status  and  fran- 
chise in  each  state  of  a  corporation  con- 
solidated by  the  union  of  domestic  and 
foreign  companies  and  the  case  of  an  in- 
terstate corporation  merely  holding  dis- 
tinct charters  from  several  states.  Yet, 
in  fixing  inheritance  taxes  on  the  devolu- 
tion of  shares  of  stock  in  corporations 
of  the  latter  class,  the  highest  courts  of 
New  York,  Massachusetts,  and  New 
Hampshire  have  required  an  apportion- 
ment of  the  value  of  the  stock  as  be- 
tween the  states  concerned,  in  opinions 
which  sustain  the  theory  of  this  argu- 
ment. 

Re  Cooley,  186  N.  Y.  220,  10  L.R.A. 
(N.S.)  1010,  78  N.  E.  939;  Kingsbury  ▼. 
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Chapin,  196  Mass.  533,  82  N.  E.  700, 
Ann.  Cas.'  738;  Gardiner  y.  Carter,  74 
N.  BL  507,  69  Ail.  939;  State,  Easton 
Bridge  Co.,  Prosecutor,  y.  Metz,  32  N. 
J.  L.  199. 

Mr.  Wimam  L.  Martin,  Attorney  Gen- 
eral o£  Alabama,  submitted  the  cause  for 
defendant  in  error.  Mr.  Lawrence  E. 
Brown  was  on  the  brief: 

A  railroad  company  chartered  by  and 
carrying  on  its  business  in  two  or  more 
states,  IS,  for  all  purposes  of  local  goy- 
emment,  a  domestic  corporation  in  each 
state,  and,  within  each  state,  subject  to 
its  laws  as  to  all  matters  not  within  the 
ezclusiye  control  of  Congress. 

Stone  y.  Farmer's  Loan  &  T.  Co.  116 
U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Bep. 
334,  388,  1191;  Memphis  &  C.  R.  Co.  y. 
Alabama,  107  U.  S.  581,  27  L.  ed.  518, 
2  Sup.  Ct.  Rep.  432;  Graham  y.  Boston, 
H.  &  E.  R.  Co.  118  U.  S.  161,  30  L.  ed. 
196,  6  Sup.  Ct.  Rep.  1009;  Louisyille, 
N.  A.  &  a  R.  Co.  y.  Louisville  Trust  Co. 
174  U.  S.  552,  43  L.  ed.  1081,  19  Sup. 
Ct.  Rep.  817;  Philadelphia,  W.  &  B.  R. 
Co.  y.  Maryland,  10  How.  376,  13  L.  ed. 
461;  10  Cyc.  170  et  seq. 

Practically  the  onie  thing  the  corpora- 
tion could  be  sure  of  in  accepting  its 
Alabama  charter  was  that  each  succeed- 
ing legislature  would  doubtless  modify 
the  conditions  under  which  existence  in 
Alabama  was  possible.  These  condi- 
tions, as  well  as  the  charter  powers,  could 
be  modified  at  the  will  of  the  state. 

Pennsylvania  College  Cases,  13  Wall 
190,  20  L.  ed.  550 ;  Hamilton  Gaslight  & 
Coke  Co.  y.  Hamilton,  146  U.  S.  258,  36 
L.  ed.  963,  13  Sup.  Ct.  Rep.  90;  Maine 
C.  R.  Co.  y.  Maine,  96  U.  S.  499,  24  L. 
ed.  836;  New  York  &  N.  E.  R.  Co.  y. 
Bristol,  151  U.  S.  556,  38  L.  ed.  269,  14 
Sup.  Ct.  Rep.  437;  New  York  ex  rel. 
Schurz  y.  Cook,  148  U.  S.  397,  37  L.  ed. 
498,  13  Sup.  Ct.  Rep.  645 ;  New  York  ex 
rel.  Metropolitan  Street  R.  Co.  v.  New 
Yoric  State  Tax  Comrs.  199  U.  S.  1,  50 
L.  ed.  65,  25  Sup.  Ct.  Rep.  705,  4  Ann. 
Cas.  381. 

Exemption  from  future  legislation  did 
not  exist. 

Chicago,  M.  &  St.  P.  R.  Co.  y.  Minne- 
sota, 134  U.  S.  418,  3a  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702 ;  Georgia  R.  &  Bkg.  Co.  y.  Smith, 
128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct. 
Rep.  47;  Pennsylvania  R.  Co.  y.  Miller, 
132  U.  S.  75,  32  L.  ed.  267,  10  Sup.  Ct. 
Rep.  34;  Spring  Valley  Waterworks  y. 
Schottler,  110  U.  S.  347,  28  L.  ed.  173,  4 
Sup.  Ct.  Rep.  48 ;  Ruggles  v.  Illinois,  108 
U.  8.  526,  27  L.  ed.  812,  2  Sup.  Ct.  Rep. 
ft  U  ea, 


832;  Illinois  C.  R.  Co.  y.  Illinois,  108  U. 
S.  541,  27  L.  ed.  818,  2  Sup.  Ct.  Rep. 
839. 

The  state  may  fix  its  own  terms  and 
conditions  upon  the  enjoyment  of  its 
franchises. 

Ashley  v.  Ryan,  153  U.  S.  436,  38  L. 
ed.  773,  4  Inters.  Com.  Rep.  664, 14  Sup. 
Ct.  Rep.  865;  Louisville  i  N.  R.  Co.  v. 
Kentucky,  161  U.  S.  T03,  40  L.  ed.  860, 
16  Sup.  Ct.  Rep.  714;  Interstate  Consol. 
Street  R.  Co.  v.  Massachusetts,  207  U.  S. 
84,  52  L.  ed.  Ill,  12  Ann.  Cas.  555,  28 
Sup.  Ct.  Rep.  26;  Horn  Silver  Min.  Co. 
y.  New  York,  143  U.  S.  305,  36  L.  ed.  164, 
4  Inters.  Com.  Rep.  57, 12  Sup.  Ct.  Rep. 
403. 

Four  elements  of  taxable  value  may 
be  found  in  a  corporation,  viz. :  the  fran- 
chise, the  capital  stock  in  the  hands  of 
the  corporation,  the  corporate  property, 
and  the  shares  of  capital  stock  in  the 
hands  of  the  individual  stockholders. 

Tennessee  v.  Whitworth,  117  U.  S.  139, 
29  L.  ed.  833,  6  Sup.  Ct.  Rep.  649. 

Where  there  is  no  express  contract 
against  taxation  in  the  charter  of  a  cor- 
portation,  it  takes  its  charter  subject 
to  the  same  right  of  taxation  in  the  state 
that  applies  to  all  other  privileges  or 
property. 

New  Orleans  City  &  Lake  R.  Co.  y. 
New  Orleans,  143  U.  S.  192,  36  L.  ed.  121, 
12  Sup.  Ct.  Rep.  406. 

It  is  competent  for  a  state  to  impose 
a  franchise  tax  upon  a  corporation  for 
the  privileges  conferred  by  its  charter, 
irrespective  of  what  disposition  the  insti- 
tution has  made  of  its  funds,  or  in  what 
manner  they  have  been  invested. 

Provident  Inst.  v.  Massachusetts,  6 
Wall.  611,  18  L.  ed.  907;  Home  Ins.  Co. 
y.  New  York,  134  U.  S.  594,  33  L.  ed. 
1025,  10  Sup.  Ct.  Rep.  593. 

Extraterritorial  taxation  is  not  at- 
tempted. 

Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct.  Rep.  403;  State  v. 
Stonewall  Ins.  Co.  89  Ala.  335,  7  So.  753; 
PhoBuix  Carpet  Co.  v.  State,  118  Ala. 
143,  72  Am.  St.  Rep.  143,  22  So.  627; 
Ohio  &  M.  R.  Co.  y.  Weber,  96  111.  443 ; 
Keokuk  &  H.  Bridge  Co.  y.  People,  161 
El.  132,  43  N.  E.  691. 

A  state  may  in  any  way  control  or 
even  extinguish  a  corporation  incorpo- 
rated by  it,  even  though  such  corporation 
is  engaged  in  interstate  commerce. 

7  Cyc.  444,  note  62. 

The  state  has  the  right  to  discriminate 
between  its  own  and  foreign  corpora- 
tions in  regard  to  doing  business  within 
the  state. 


112,  113 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tcbm, 


Ducat  V.  Chicago,  10  Wall.  410,  19  L. 
ed.  972;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  ed.  357;  Bank  of  Augusta  v.  Earle, 
13  Pet.  619, 10  L.  ed.  274. 

Unless  restrained  by  some  constitu- 
tional provision  for  the  •qual  taxation 
of  all  property  within  the  state,  appli- 
cable as  well  to  corporations  as  to  in- 
dividuals, it  is  competent  for  the  legisla- 
ture to  divide  corporations  into  various 
classes  for  the  purpose  of  taxation. 
37  Cyc.  741. 

A  distinction  between  domestic  and 
foreign  corporations,  in  respect  to  the 
assessment  or  rate  of  taxation  on  their 
property,  franchises,  or  business,  is  a 
natural  and  reasonable  one  and  is  with- 
in the  powers  of  the  legislature. 

37  Cyc.  748;  Sturges  v.  Carter,  114  U. 
S.  511,  29  L.  ed.  240,  5  Sup.  Ct.  Kep. 
1014;  Horn  Min.  Co.  v.  New  York,  143 
U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct.  Rep.  403;  Norfolk 
&  W.  R.  Co.  v.  Pennsylvania,  136  U.  S. 
114,  34  L.  ed.  394,  3  Inters.  Com.  Rep. 
178,  10  Sup.  Ct.  Rep.  958;  Pembina 
Consol.  Silver  Min.  &  Mill.  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  ed.  650, 
2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737 ;  Liverpool  &  L.  life  &  F.  Ins.  Co.  v. 
Massachusetts  (Livei^ool  &  L.  life  & 
F.  Ins.  Co.  V.  Oliver)  10  Wall.  566,  19 
L.  ed.  1029;  Ducat  v.  Chicago,  10  Wall. 
410,  19  L.  ed.  972;  Paul  v.  Virginia, 
8  Wall.  168, 19  L.  ed.  357. 

The  exercise  of  the  authority  which 
every  state  possesses  to  tax  its  corpora- 
tions and  all  their  property,  real  and 
personal,  and  their  franchises,  cannot  be 
regarded  as  conflicting  with  any  consti- 
tutional power  of  Congress. 

Minot  V.  Philadelphia,  W.  &  B.  R.  Co. 
18  WaU.  206,  21  L.  ed.  888. 

All  the  questions  in  this  case  may  be 
regarded  as  completely  settled  by  State 
Tax  on  R.  Gross  Receipts,  15  Wall.  284, 
21  L.  ed.  164.  See  also  Fargo  v.  Michi- 
gan (Fargo  V.  Stevens)  121  U.  S.  240,  30 
L.  ed.  892, 1  Inters.  Com.  Rep.  51,  7  Sup. 
Ct.  Rep.  857;  Ficklen  v.  Taxing  Dist. 
145  U.  S.  1,  36  L.  ed.  601,  4  Inters.  Com. 
Rep.  79,  12  Sup.  Ct.  Rep.  810;  Philadel- 
phia &  S.  Mail  S.  S.  Co.  y.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118; 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Bot- 
kin,  240  U.  S.  227,  60  L.  ed.  617,  36  Sup. 
Ct.  Rep.  26L 

Where  domestic  and  foreign  railroads 
consolidate  on  terms  which  in  effect  re- 
quire the  consolidated  company,  when 
operating  in  the  state,  to  be  subject  to 
its  laws,  the  state  may  legislate  for  the 

company  in  that  state  precisely  as  it 
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could  have  legislated  for  its  own  original 
company  if  no  consolidation  had  taken 
olace. 

Peik  V.  Chicago  &  N.  W.  R.  Co.  94  U. 
S.  164,  24  L.  ed.  97. 

So  long  as  the  tax  laws  of  the  state 
do  not  directly  interfere  with  rights 
secured  by  the  Federal  Constitution, 
they  are  valid  and  Intimate. 

Kirtland  v.  Hotchkiss,  100  U.  S.  491, 
25  L.  ed.  558. 

Whatever  the  particular  form,  if  it 
is  substantially  a  property  tax,  it  will 
not  be  considered  as  falling  within  the 
inhibition  of  the  Constitution. 

Postal  Teleg.  Cable  Co.  v.  Ada^s,  155 
U.  S.  688,  39  L.  ed.  311,  5  Inters.  Com. 
Rep.  1, 15  Sup.  Ct.  Rep.  268,  360 ;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U. 
S.  194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep. 
305;  New  York,  L.  E.  &  W.  R.  Co.  v. 
Pennsylvania,  168  U.  S.  431,  39  L.  ed. 
1043, 15  Sup.  Ct.  Rep.*^896. 

Every  tax  upon  property,  occupation, 
or  franchises  affects  commerce,  more  or 
less,  yet  to  be  invalid  as  an  interference, 
it  is  necessary  for  the  interference  to 
be  direct,  and  not  merely  an  incidental 
effect  of  the  requirement  of  the  usual 
proportional  contribution  to  public 
maintenance. 

State  Tax  on  R.  Gross  Receipts,  15 
Wall.  284,  21  L.  ed.  164;  Delaware  Rail- 
road Tax,  18  Wall.  206,  21  L.  ed.  888; 
Brown  v.  Houston,  114  U.  S.  622,  29  L. 
ed.  257,  5  Sup.  Ct.  Rep.  1091;  Bowman 
V.  Chicago  &  N.  W.  R.  .Co.  125  U.  S.  465, 
31  L.  ed.  700,  1  Inters.  Com.  Rep.  823,  8 
Sup.  Ct.  Rep.  689,  1062;  American  Re- 
frigerator Transit  Co.  v.  Hall,  174  U.  S. 
70,  43  L.  ed.  899,  19  Siip.  Ct.  Rep.  599; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Pennsyl- 
vania, 158  U.  S.  431,  39  L.  ed.  1043,  15 
Sup.  Ct.  Rep.  896. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  Kansas  City,  Memphis,  &  Bir- 
mingham Railroad  Company,  plaintiff  in 
error  herein  (hereinafter  called  the  rail- 
road company),  filed  its  complaint  in 
the  city  court  of  Birmingham,  Alabama, 
against  James  P.  Stiles,  probate  judge 
of  Jefferson  county,  Alabama,  whereby 
it  sought  to  recover  sundry  sums  of 
money,  aggregating  $2,434.40,  paid  to 
Stiles  by  virtue  of  the  provisions  of  §  12 
of  an  act  of  the  Alabama  legislature, 
entitled,  "An  Act  to  Further  Provide  for 
the  Revenues  of  the  Stat«  of  Alabama." 
By  this  act  it  is  provided  that  corpora- 
tions organized  under  [113]  the  laws  of 
Alabama  shall  pay  an  annual  franchise 
tax  as  follows :  where  the  paid-up  capitnl 
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stock  does  not  exceed  $50,000,  $1  per 
thousand  of  such  paid-up  capital  stock; 
where  paid-up  capital  stock  is  more  than 
$50,000,  and  up  to  $1,000,000,  $1  per 
thousand  on  the  first  $50,000,  and  50 
cents  for  each  thousand  of  the  re- 
mainder; where  paid-up  capital  stock  is 
more  than  $1,000,000,  and  up  to  $5,000,* 
000,  $1  dollar  per  thousand  on  the  first 
$50,000,  and  50  cents  per  thousand  for 
the  next  $950,000,  and  25  cents  per  thou- 
sand for  the  remainder;  where  the  paid- 
up  capital  stock  exceeds  $5,000,000,  $1 
per  thousand  on  the  first  $50,000,  50 
cents  per  thousand  on  the  next  $950,000, 
25  cents  per  thousand  on  the  next  $4,- 
000,000,  and  10  cents  per  thousand  on  the 
remainder;  and  that  corporations  organ- 
ized under  the  laws  of  any  other  state, 
and  doing  business  within  the  state  of 
Alabama,  shall  pay  annually  franchise 
Ax.  as  above,  based,  however,  on  the 
actual  amount  of  capital  employed  in 
the  state  of  Alabama.  The  act  also  con- 
tains provisions  not  relevant  to  this  ac- 
tion and  not  necessary  to  be  set  forth 
here. 

The  railroad  company  is  a  consolidat- 
ed corporation,  existing  by  virtue  of  the 
consolidation,  under  concurrent  acts  of 
the  states  of  Tennessee,  Mississippi,  and 
Alabama,  of  three  independent  and  dis- 
tinct railroad  corporation  created  by  and 
formerly  operating  solely  within  the  re- 
spective states  named.  As  regards  this 
consolidation,  plaintiff  avers — 

'Hhat  it  is  a  consolidated  corporation, 
made  up  and  consisting  of  the  consolida- 
tion of  three  distinct  and  separate  cor- 
porations, under  the  following  circum- 
stances: A  railroad  corporation  organ- 
ized and  existing  solely  under  the  laws 
of  the  state  of  Tennessee  acquired,  con- 
structed, owned,  and  operated  all  of  that 
part  of  plaintiff's  line  and  railway  situ- 
ated within  the  state  of  Tennessee;  a 
separate  and  distinct  railroad  corpora- 
tion, organized  and  existing  [114]  solely  | 
under  the  laws  of  the  state  of  Missis- 
sippi, acquired,  constructed,  owned,  and 
operated  all  that  part  of  plaintiffs  line 
and  railway  situated  within  the  state  of 
Mississippi;  and  a  separate  and  distinct 
railroad  corporation,  organized  and 
existing  solely  under  the  laws  of  the 
state  of  Alabama,  acquired,  constructed, 
owned,  and  operated  all  that  part  of 
plaintifTs  line  and  railway  situated  with- 
in the  state  of  Alabama.  Plaintiff  avers 
that  said  separate  railroad  comorations, 
being  desirous  of  operating  said  distinct 
and  separately  owned  properties  as  a 
sinple  system,    for    the    conduct  of  the 
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state  commerce,  as  well  as  the  eontiniia* 
tion  of  intrastate  commerce  within  said 
several  states,  before  the  period  men- 
tioned or  involved  herein,  and  by  virtue 
of  concurrent  or  contemporaneous  laws 
or  special  acts  of  said  several  states,  in- 
cluding the  states  of  Tennessee  and  Mis- 
sissippi, as  well  as  the  state  of  Alabama, 
consolidated  themselves  into  a  corpo- 
ration known  as  Kansas  City,  Memphis, 
&  Birmingham  Railroad  Company,  the 
plaintiff  herein,  and,  in  pursuance  of  the 
laws  of  each  of  said  states,  duly  filed 
therein  agreements  and  instruments  con- 
solidating said  companies,  and  complying 
with  the  laws  of  each  of  said  states  au- 
thorizing the  same.  And  plaintiff  avers 
that  by  said  consolidation  the  shares  of 
stock  of  said  several  companies  were 
surrendered  by  the  holders  thereof,  and 
in  lieu  thereof  there  were  issued  the 
shares  of  stock  of  said  consolidated  com- 
pany, the  plaintiff  herein,  being  the  capi- 
tal stock  of  plaintiff  issued  and  outstand- 
ing as  aforesaid.  Plaintiff  further  avers 
that  the  capital  stock  on  which  said 
franchise  tax  was  estimated  and  exact- 
ed as  aforesaid  was  and  is  the  capital 
stock  issued  and  outstanding  under  the 
circumstances  aforesaid,  although  less 
than  one  half  .thereof  was  issued  in  lieu 
of  the  stock  of  or  represents  the  prop- 
'erty  or  assets  or  business  of  the  Ala- 
bama corporation  which  became  a  con- 
stituent of  the  plaintiff  by  consolidation 
as  aforesaid." 

[115]  The  entire  capital  stock  of  the 
consolidated  railroad  company  amounted 
to  $5,976,000,  and  it  was  upon  this  entire 
amount  that  the  company  was  assessed. 
By  this  action  the  railroad  company 
seeks  to  recover  the  full  amount  of  the 
franchise  tax  exacted  upon  that  basis, 
and  contends  that  in  any  event  it  should 
have  been  assessed  only  upon  that  part 
of  the  capital  employed  by  it  in  the 
state  of  Alabama. 

The  railroad  company  averred,  if  it 
was  required  to  pay  the  franchise  tax  in 
question  upon  its  entire  capital,  that  it 
would  be  paying  another  and  different 
rate  of  taxation,  or  another  and  different 
amount  of  franchise  tax,  from  that 
which  is  required  of  like  corporations 
doing  business  in  Alabama,  contrary  to 
the  provision  of  the  14th  Amendment  to 
the  Federal  Constitution  that  no  state 
shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  its  laws; 
that  the  enforcement  of  the  act  by  sub- 
jecting to  its  operation  the  railroad  com- 
pany's property  in  other  states  constitut- 
ed a  taking  of  its  property  without  due 
process  of  law;  and  that  said  act  im- 
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posed  a  direet  burden  upon  interstate 
commerce  in  requiring  it  to  pay,  in  ad- 
dition to  all  other  fees  and  taxes  pro- 
vided by  law,  a  tax  upon  its  capital  stock 
for  the  right  and  privilege  of  transacting 
and  carrying  on  its  interstate  business 
as  a  common  carrier,  in  violation  of 
clause  3  of  §  8,  article  I.  of  the  Federal 
Constitution. 

A  demurrer  was  filed  to  this  com- 
plaint, which  demurrer  was  sustained. 
Upon  appeal  to  the  supreme  court  of 
Alabama,  this  judgment  was  affirmed 
(192  Ala.  687,  68  So.  1018),  and  a  writ 
of  error  brings  the  action  to  this  court. 

The  consolidated  company  was  formed, 
so  far  as  the  state  of  Alabama  is  con- 
cerned, under  §  1583  of  the  Alabama 
Code  of  1886,  which  provides  in  sub- 
stance, as  follows:  That  whenever  the 
lines  of  any  two  or  more  railroads  char- 
tered under  the  laws  of  that  or  any  other 
state,  which,  when  completed,  may  admit 
the  passage  of  burden  or  passenger 
[116]  cars  over  any  two  or  more  of  such 
roads  continuously  without  break  or  in- 
terruption, such  companies  are  author- 
ized before  or  after  completion  to  con- 
solidate themselves  into  a  single  corpo- 
ration, in  the  manner  following:  The 
directors  of  such  corporations  may  enter 
into  an  agreement,  prescribing  the  terms 
and  conditions  thereof,  mode  of  carrying 
into  effect,  name,  number  of  directors, 
etc.,  and  such  new  corporation  shall 
possess  all  the  powers,  rights,  and  fran- 
chises conferred  upon  the  two  or  more 
corporations,  and  shall  be  subject  to  all 
the  restrictions,  and  perform  all  the  du- 
ties, imposed  by  such  statute.  Provision 
is  also  made  for  ratification  of  such  con- 
solidation by  the  stockholders,  after 
which  ratification  the  agreement  is 
deemed  completed,  as  to  each  corpora- 
tion. It  is  also  provided  that  "every 
such  new  corporation  so  formed  shall 
keep  an  office  in  the  state  of  Alabama, 
and  be  in  all  respects  subject  to  the  laws 
of  the  state  of  Alabama  as  a  domestic 
corporation.''  The  corporation  is  to  be 
deemed  consolidated  when  a  copy  of  the 
agreement  is  filed  with  the  secretary  of 
state,  and  after  the  election  of  the  first 
board  of  directors  the  property  and  fran- 
chises of  each  corporation  shall  be  vest- 
ed in  the  new  corporation,  and  it  shall 
be  subject  to  the  liabilities  of  its  in- 
tegral parts,  as  if  such  debts  had  been 
incurred  by  it. 

It  will  be  noted  that  this  statute,  which 
is  a  grant  of  corporate  rights  from  the 
state  of  Alabama  to  the  consolidated 
company,  contains  the  express  provision 
that  such  company  shall  in  all  respects 
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be  subject  to  the  laws  of  the  state  of 
Alabama  as  a  domestic  corporation.  Ap- 
plying §  12  of  the  statute,  the  Alabama 
supreme  court  has  held  that  the  railroad 
company  is  a  corporation  organized  un- 
der the  laws  of  that  state,  and,  as  such, 
subject  to  the  franchise  tax  imposed  by 
that  section  of  the  statute. 

The  Federal  questions  (which  are 
alone  within  the  jurisdiction  of  this 
court)  are  to  be  determined  upon  this 
construction  of  the  state  statute  by  its 
highest  court. 

[117]  When  the  companies  comprised 
in  this  consolidation  sought  to  avail 
themselves  of  the  laws  of  Alabama,  they 
were  asking  a  privilege  and  right  which, 
subject  to  the  limitations  of  the  Federal 
Constitution,  was  within  the  authority 
of  the  state.  This  principle  was  suc- 
cinctly stated  in  Ashley  v.  Ryan,  153  U. 
S.  436,  442,  38  L.  ed.  773,  777,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865: 

"Nor  is  the  question  at  issue  affected 
by  the  fact  that  some  of  the  ^nstituent 
elements  which  entered  into  tne  consoli- 
dated company  were  corporations  own- 
ing and  operating  property  in  another 
state.  Ths  power  of  corporations  of 
other  states  to  become  corporations,  or 
to  constitute  themselves  a  consolidated 
corporation  under  the  Ohio  statutes,  and 
thus  avail  of  the  rights  given  thereby,  is 
as  completely  dependent  on  the  will  of 
that  state  as  is  the  power  of  its  indi- 
vidual citizens  to  become  a  corporate 
body,  or  the  power  of  corporations  of 
its  own  creation  to  consolidate  under  it& 
laws.  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  ed.  274;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404, 15  L.  ed.  451 ;  Paul 
V.  Virginia,  8  Wall.  168,  181,  19  L.  ed. 
357,  360." 

This  doctrine  has  been  affirmed  since 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  703,  40  L.  ed.  849,  860, 16  Sup. 
Ct.  Rep.  714,  and  previous  cases  in  this 
court  therein  cited;  Interstate  Consol. 
Street  R.  Co.  v.  Massachusetts,  207  U. 
S.  79,  84,  62  L.  ed.  Ill,  114,  28  Sup.  Ct 
Rep.  26,  12  Ann.  Cas.  555. 

The  railroads  comprising  this  con- 
solidation entered  upon  it  with  the  Ala- 
bama statute  before  them  and  under  its 
conditions,  and,  subject  to  constitutional 
objections  as  to  its  enforcement,  they 
cannot  be  heard  to  complain  of  the  terms 
under  which  they  voluntarily  invoked 
and  received  the  grant  of  corporate 
existence  from  the  state  of  Alabama. 

The  specific  objections  based  upon  the 
Federal  Constitution  remain  to  be  no- 
ticed. It  is  said  that  the  company  is 
deprived  of  the  equal  protection  of  the 
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laws,  this  eontention  being  based  upon 
the  fact  that  domestic  corporations!  oper- 
ating only  within  the  state,  are  required 
to  pay  the  tax  npon  property  within 
the  state,  and  foreign  corporations 
[118]  are  taxed  only  upon  the  basis 
of  property  within  the  state.  To  sup- 
port this  contention  as  to  denial  of  equal 
protection  of  the  laws,  the  company  re- 
lies principally  upon  the  decision  of  this 
court  in  ^uthem  R.  Co.  v.  Greene,  216 
U.  S.  400,  54  L.  ed.  536,  30  Sup.  Ct.  Rep. 
287,  17  Ann.  Gas.  1247.  In  that  case,  a 
foreign  corporation,  complying  with  the 
laws  of  Alabama,  entered  upon  business 
within  the  state,  paid  both  license  and 
property  taxes  imposed  by  the  laws  of 
the  state,  and  when  it  was  attempted  to 
impose  upon  it  another  tax  for  the  privi- 
lege of  doing  business  in  the  state,  a 
business  in  all  respects  like  that  done  by 
domestic  corporations  of  a  similar  char- 
acter who  were  not  subjected  to  the  ad- 
ditional tax  complained  of,  it  contended 
that  it  was  denied  equal  protection  of  the 
law,  and  this  court  so  held. 

That  ease  is  readily  distinguishable 
from  the  one  now  under  consideration. 
Here  the  state  imposes  the  franchise 
Ulx  equally  upon  all  of  its  corporations, 
consolidated  and  otherwise.  The  fact 
that  a  wholly  intrastate  corporation  may 
own  no  property  outside  of  the  state, 
while  the  consolidated  company  does, 
presents  no  case  of  arbitrary  classifica- 
tion. In  both  cases,  the  franchise  tax 
is  based  upon  a  percentage  of  the  capi- 
tal stock.  There  is  no  denial  of  equal 
protection  of  the  laws  because  a  state 
may  impose  a  different  rate  of  taaxtion 
upon  a  foreign  corporation  for  the  privi- 
lege of  doing  business  within  the  state 
than  it  applies  to  its  own  corporations 
upon  the  franchise  which  the  state 
grants  in  creating  them. 

It  is  urged  that  this  tax  is  void  be- 
cause it  undertakes  to  tax  property  be- 
yond the  jurisdiction  of  the.  state,  and 
imposes  a  direct  burden  upon  interstate 
commerce.  Objections  of  this  character 
were  so  recently  discussed,  and  the  pre- 
vious cases  in  this  court  considered,  in 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Bot- 
kin,  240  U.  S.  227,  60  L.  ed.  617,  36  Sup. 
Ct  Rep.  261,  that  it  would  be  superflu- 
ous to  undertake  extended  discussion  of 
the  subject  now.  In  that  case,  after  a 
full  review  of  the  previous  decisions  in 
this  court,  it  was  held  that  each  case 
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cumstances,  and  that  while  the  state 
could  not  tax  property  beyond  its  bor- 
ders, it  might  measure  a  tax  within  its 
authority  by  capital  stock  which  in  part 
represented  property  without  the  taxing 
power  of  the  state.  As  to  the  objection 
based  upon  the  due  process  clause  of  the 
Constitution,  we  think  that  principle 
controlling  here.  There  is  no  attempt  in 
this  case  to  levy  a  property  tax;  a  fran- 
chise tax  within  the  authority  of  the 
state  is  in  part  measured  by  the  capi- 
tal stock  representing  property  owned 
in  other  states. 

The  tax  is  not  of  the  character  con- 
demned in  Western  U.  Teleg.  Co.  v. 
Kansas,  216  U.  S.  1,  54  L.  ed.  355,  30 
Sup.  Ct.  Rep.  190,  and  kindred  cases. 
In  the  latter  case,  a  tax  of  large  amount 
was  imposed  upon  a  foreign  corporation 
engaged  in  interstate  commerce,  for  the 
privilege  of  doing  local  business  within 
the  state.  Under  the  circumstances 
therein  disclosed  and  the  character  of 
the  business  involved,  this  court  held 
that  the  statute  was  in  substance  an  at- 
tempt to  tax  the  right  to  do  interstate 
business,  and  to  tax  property  beyond 
the  confines  of  the  state,  and  was  there- 
fore void.  Here,  a  franchise  tax  is 
levied  upon  a  corporation  consolidated 
under  the  laws  of  the  state  by  its  own 
acceptance  of  that  law  in  incorporating 
under  it. 

So  of  the  objection  that  the  tax  im- 
poses a  burden  upon  interstate  com- 
merce, the  test  of  validity  recognized  in 
previous  cases  and  repeated  in  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Botkin, 
supra,  is  the  nature  and  character  of 
the  tax  imposed.  The  state  may  not 
regulate  interstate  commerce  or  impose 
burdens  upon  it;  but  it  is  authorized  to 
levy  a  tax  within  its  authority,  meas- 
ured by  capital  in  part  used  in  the  con- 
duct of  such  commerce,  where  the  cir- 
cumstances are  such  as  to  indicate  no 
purpose  or  necessary  effect  in  the  tax 
imposed  to  burden  commerce  of  that 
character.  In  the  present  case,  the  fran- 
chise tax  is  imposed  upon  the  capital 
stock  of  a  corporation  consolidated 
[120]  under  the  state  law,  and  engaged 
in  both  interstate  and  intrastate  com- 
merce. 

We  find  nothing  in  the  amount  or 
character  of  the  tax  which  makes  it  a 
burden  upon  interstate  commerce,  and 
so  beyond  the  authority  of  the  state  to 
impose.  It  results  that  the  judgment  of 
the  Supreme  Court  of  Alabama  must  be 
affirmed. 

ItT 


180 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbbm, 


PENNSYLVANIA  RAILROAD  COMPANY, 

Plflf.  in  Err., 

V. 

SONMAN  SHAFT  COAL  COMPANY. 

(See  S.  C.  Reporter's  ed.  120-127.) 

Interstate  commerce  —  what  is  —sale 
of  coal  f.  o.  b.  mines. 

1.  The  sale  and  delivery  of  coal  f.  o.  b. 
cars  at  the  mine  for  transportation  to  pur- 
chasers in  other  states  is  interstate  com- 
merce. 

[For  other  cases,  see  Commerce,  I.  h,  in  Di- 
gest Sap.  Ct.  1008.] 

Courts  —  concurrent  jurisdiction  — 
suit  against  interstate  carrier  — >  fail- 
ure to  furnish  cars  — >  administrative 
question. 

2.  Jurisdiction  of  an  action  to  recover 
damages  arising  out  of  a  carrier's  failure 
upon  reasonable  demand  and  under  normal 
conditions  to  supply  to  a  shipper  in  int<>r- 
state  commerce  a  sufficient  number  of  cars  to 
transport  the  output  of  the  latter^s  coal 
mine  may  be  entertained  by  a  state  court 
consistently  with  the  provisions  of  the  Act 
of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  Comp.  Stat.  1913,  §  8563),  §§  8, 
9,  prescribing  modes  of  redress  to  shippers 
aggrieved  by  violations  of  that  act,  and  §  22, 
preserving  existing  rights  and  remedies,  al- 
though the  carrier  may  have  been  applying 
or  following  a  rule  for  allotting  cars  which 
did  not  entitle  the  shipper  to  receive  as 
many  cars  as  it  needed  and  requested, 
since,  the  conditions  in  the  coal  trade  being 
normal,  and  the  demand  for  the  cars  being 
reasonable,  the  rule  was  inapplicable,  and 
there  was,  therefore,  no  administrative  ques- 
tion for  the  Interstate  Commerce  Commis- 
sion to  solve. 

[For  other  cases,  see  Courts,  VI.  a;  Carriers, 
III.  e.  In  Digest  Sap.  Ct.  1908.] 

Evidenpe  —  relevancy  —  carrier's  fail- 
ure t«»  furnish  cars  —  equipment  on 
«*ther  lines. 

3.  Evidence  of  the  number  of  the  car- 
rier's coal  cars  on  other  railway  linet^is  im- 
material in  an  action  to  recover  damages 
arising  out  of  the  carrier's  failure,  upon 
reasonable  demand,  to  supply  to  a  shipper 

Note. — Generally,  on  concurrent  juris- 
diction of  Federal  and  state  courts — see 
notes  to  Copp  v.  Louisville  &  N.  R.  Co. 
12  L.R.A.  725,  and  Smith  v.  M'lver,  G 
L.  ed.  U.  S.  152. 

On  duty  of  railroad  company  to  fur- 
nish cars  to  shippers — see  note  to  Hous- 
ton, E.  &  W.  T.  R.  Co.  V.  Campbell,  43 
L.R.A.  225. 

On  duty  of  carrier  to  furnish  cars  in- 
dependently of  contract — see  note  to  Illi- 
nois C.  R.  Co.  V.  River  &  Rail  Coal  & 
Coke  Co.  44  L.R.A.(N.S.)  643. 

As  to  ezclusiveness  of  statutory  rem- 
edy   for    failure    to    furnish    cars — see 
note  to  Southern  R.  Co.  v.  Moore,  26 
LJL1.(N.S.)  851. 
188 


in  interstate  commerce  a  sufficient  number 
of  cars  to  transport  the  oui^ut  of  the  lat- 
ter's  coal  mine,  where  there  is  no  claim  of 
a  car  shortage,  or  that  conditions  in  the 
conl  trade  were  other  than  normal. 
[For  other  cases,  see  Evidence,  XI.  t,  in  Di- 
gest  Sap.   Ct.   1908.] 

[No.  10.] 

Argued  May  14,  1915.  Restored  to  docket 
for  reargument  June  14,  191.5.  Reargued 
October  25,  1915.  Decided  December  4, 
1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Pennsylvania  to  review 
a  judgment  which  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  of  Clear- 
field County,  in  that  state,  in  favor  of  a 
shipper  in  an  action  against  a  railway 
company  for  damages  caused  by  the  fail- 
ure of  the  latter  to  furnish  cars.  Af- 
firmed. 

See  same  case  below,  241  Pa.  487,  88 
Atl.  746. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  I.  €kiwen  and  John  G. 
Jolmson  argued  the  cause,  and,  with  Mr. 
Frederic  D.  McKenney,  filed  a  brief  for 
plaintiff  in  error: 

The  state  court  was  without  jurisdic- 
tion to  entertain  the  action. 

Chicago,  R.  L  &  P.  R.  Co.  v.  Hard- 
wick  Farmers  Elevator  Co.  226  U.  S. 
426,  57  L,  ed.  284,  46  L.R.A.(N.S.)  203, 
33  Sup.  Ct.  Rep.  174;  Mitchell  Coal  & 
Coke  Co.  V.  Pennsylvania  R.  Co.  230  U. 
S.  247,  57  L.  ed.  1472,  33  Sup.  Ct.  Rep. 
916. 

It  would  be  an  anomaly  to  hold  that 
action  by  Congress  would  have  the  effect 
of  invalidating  enactments  of  state  legis- 
latures, but  would  be  powerless  to  afTect 
rules  of  conduct  or  action  which  were 
dependent  for  their  existence  upon  the 
common  law. 

Southern  R.  Co.  v.  Reid,  222  U.  S.  424, 
56  L.  ed.  257,  32  Sup.  Ct.  Rep.  140. 

After  June  29,  1906,  the  plaintiff  in 
error  was,  in  respect  to  any  duty  of  the 
character  involved  in  the  present  action, 
subject  only  to  whatever  obligations  had 
been  developed  upon  it  in  respect  there- 
to by  the  Interstate  Commerce  Act. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Hardwick 
Farmers  Elevator  Co.  226  U.  S.  426,  57 
L.  ed.  284,  46  L.R.A.(N.S.)  203,  33  Sup. 
Ct.  Rep.  174;  Hampton  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  227  U.  S.  456,  57  L.  ed. 
596,  33  Sup.  Ct.  Rep.  263. 

The  legislatfon  of  Congress,  even  prior 
to  the  Hepburn  Act,  as  to  the  obliga- 
tions of  a  carrier  to  its  shippers  in  re- 
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ipeet  to  its  instrumentalities  of  ship- 
ment or  oarriage,  bad  been  of  such  a 
character  as  to  make  its  enactments  the 
only  guide  for  the  conduct  by  carriers 
affected  thereby  of  their  interstate 
transportation,  and  consequently  these 
enactments  are  the  measure,  and  the 
onl3'  measure,  of  a  carrier's  duties  and 
oblig^ations. 

Erie  R.  Co.  v.  New  York,  233  U.  S. 
671,  58  L.  ed.  1149,  52  L.R.A.(N.S.) 
266,  34  Sup.  Ct.  Rep.  756,  Ann.  Cas. 
1915D,  138;  New  York  C.  &  H.  R.  U. 
Co.  V.  Hudson  County,  227  U.  S.  248, 
57  L.  ed.  499,  33  Sup.  Ct.  Rep.  269; 
Northern  P.  R.  Co.  v.  Washington,  222 
U.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160. 

The  conditions  which  imposed  upon 
the  plaintiff  in  error  the  necessity  of 
practically  a  continuous  allotment  and 
distribution  in  the  period  embraced  in 
the  action  have  been  presented  to  the 
Interstate  Commerce  Commission  in  sev- 
eral cases,  and  the  necessity  and  pro- 
priety of  an  allotment  has  been  recog- 
nized by  that  body. 

Hillsdale  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  19  Inters.  Com.  Rep.  356; 
W.  F.  Jacoby  &  Co.  v.  Pennsylvania  R. 
Co.  19  Inters.  Com.  Rep.  392;  Clark 
Bros.  Coal  Min.  Co.  v.  Pennsylvania  R. 
Co.  19  Inters.  Coul  Rep.  392. 

The  so-called  "common-law"  duty  or 
obligation,  relied  upon  by  the  defendant 
in  error,  as  construed  and  enforced  by 
the  supreme  court  of  Pennsylvania, 
would  be  not  merely  a  burden  upon  in- 
terstate commerce,  but  a  direct  interfer- 
ence therewith. 

Yazoo  &  M.  Valley  R.  Co.  v.  Green- 
wood Grocery  Co.  227  U.  S.  1,  57  L.  ed. 
389,  33  Sup.  Ct.  Rep.  213;  Hampton  v.' 
St.  Louis,  I.  M.  &  S.  R.  Co.  227  U.  S. 
456,  57  L.  ed.  596,  33  Sup.  Ct.  Rep.  263. 

Surely  the  so-called  "common-law"  ob- 
ligation is  not  of  such  a  fixed  and  for- 
midable character  as  the  supreme  court 
of  Pennsylvania  has  held  it  to  be  in  the 
present  case. 

Interstate  Commerce  Commission  y. 
Illinois  C.  R.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155. 

Messrs.  A.  M.  Liyeright  and  A.  L. 
Cole  argued  the  cause  and  filed  a  brief 
for  defendant  in  error: 

Whenever  one  engages  in  the  business 
of  a  common  carrier,  the  obligation  of 
equal  service  to  all  arises;  and  that  ob- 
ligation, irrespective  of  legislative  ac- 
tion or  special  mandate,  can  be  enforced 
by  the  courts. 

Missouri  P.  B.  Co.  y.  Larabee  Flour 
€1  l4.  ed. 


Mills  Co.  211  U.  S.  612,  63  L.  ed.  362, 
21)  Sup.  Ct.  Rep.  214,  234  U.  S.  459,  58 
L.  ed.  1398,  34  Sup.  Ct.  Rep.  979. 

The  principles  of  law  pertinent  to 
questions  of  interstate  commerce,  in  a 
case  of  this  character,  have  no  applica- 
tion to  nonexistent  commerce.  It  is  fu- 
tile to  becloud  the  issue  with  arguments 
that  relate  to  commerce  in  esse,  because 
the  shipments  we  were  denied,  by  virtue 
of  that  denial,  were  but  commerce  in 
posse. 

Coe  v.  Errol,  116  U.  S.  617,  528,  29  L. 
ed.  715,  719,  6  Sup.  Ct.  Rep.  475;  Pitts- 
burg &  S.  Coal  Co.  V.  Bates,  156  U.  S. 
577,  39  L.  ed.  538,  5  Inters.  Com.  Rep. 
30,  15  Sup.  Ct.  Rep.  415;  Kelley  v. 
Rhoads,  188  U.  S.  1,  47  L.  ed.  359,  23 
Sup.  Ct.  Rep.  259;  Diamond  Match  Co. 
V.  Ontonagon,  188  U.  S.  82,  47  L.  ed.  394, 
23  Sup.  Ct.  Rep.  266;  Gulf,  C.  &  S.  P. 
R.  Co.  V.  Texas,  204  U.  S.  403,  51  L. 
ed.  540,  27  Sup.  Ct.  Rep.  360;  United 
States  V.  Delaware  &  H.  Co.  213  U.  S. 
366,  53  L.  ed.  836,  29  Sup.  Ct.  Rep.  527; 
Southern  P.  Terminal  Co.  y.  Interstate 
Commerce  Commission,  219  U.  S.  498,  55 
L.  ed.  310,  31  Sup.  Ct.  Rep.  279;  Illinois 
C.  R.  Co.  V.  De  Fuentes,  236  U.  S.  157, 
59  L.  ed.  517.  P.U.R.1915A,  840,  35 
Sup.  Ct.  Rep.  275;  Missouri  P.  R.  Co. 
V.  Larabee  Flour  Mills  Co.  211  U.  S.  624, 
53  L.  ed.  352,  29  Sup.  Ct.  Rep.  214; 
United  States  v.  Delaware  &  H.  Co.  213 
U.  S.  366,  53  L.  ed.  836,  29  Sup.  Ct.  Rep. 
527. 

The  defendant  below  did  not  refuse 
to  deliver  the  cars  ordered  because  they 
were  ordered  for  interstate  commerce, 
and  as  a  matter  of  fact  they  were  not 
so  ordered.  It  made  no  objection  on 
that  ground,  and  it  is  not  fair  now  to 
permit  it  to  set  up  an  excuse  that  it  did 
not  then  invoke,  to  avoid  the  jurisdic- 
tion of  its  sovereign. 

Ohio  &  M.  R.  Co.  y.  McCarthy,  96  U. 
S.  ?58,  268,  24  L.  ed.  693,  696. 

A  railroad  company  is  bound  in  ordi- 
nary times  to  have  an  adequate  car 
supply,  and  to  furnish  cars  to  shippers 
making  requisition  in  good  faith. 

Interstate  Commerce  Commission  v. 
Illinois  C.  R.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  Yazoo  &  M. 
Valley  R.  Co.  v.  Blum  Co.  88  Miss.  180, 
10  L.R.A.(N.S.)  432,  40  So.  748;  Hoff- 
man Heading  &  Stave  Co.  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  119  Mo.  App.  495,  94 
S.  W.  579;  Houston  &  T.  C.  R.  Co.  v. 
Smith,  63  Tex.  322;  5  Am.  &  Eng.  Enc. 
Law,  160,  167,  169,  266. 

The  common-law  obligation  of  the  car- 
rier has  not  been  superseded  by  an  ac- 
tion in  one  of  the  forums  prescribed  by 
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the  Act  to  Regulate  Commerce,  notwith- 
standing the  amendment  of  1906. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Wal- 
lace, 223  U.  S.  481,  56  L.  ed.  516,  32 
Sup.  Ct.  Rep.  205;  Atlantic  Coast  Line 
R.  Co.  V.  Rrverside  Mills,  219  U.  S.  208, 
55  L.  ed.  183,  31  L.R.A.(N.S.)  7,  31  Sup. 
Ct.  Rep.  164. 

The  plaintiff  coal  company  had  the 
remedy  invoked  prior  to  any  legislation 
by  Congress  on  the  subject  of  interstate 
commerce. 

Pennsylvania  R.  Co.  v.  Puritan  Coal 
Min.  Co.  237  U.  S.  121,  59  L.  ed.  867, 
35  Sup.  Ct.  Rep.  484;  Pennsylvania  R. 
Co.  V.  Clark  Bros.  Coal  Min.  Co.  238  U. 
S.  456,  59  L.  ed.  1406,  35  Sup.  Ct.  Rep. 
896;  Illinois  C.  R.  Co.  v.  Mulberry  Hill 
Coal  Co.  238  U.  S.  275,  59  L.  ed.  1306, 
35  Sup.  Ct.  Rep.  760;  Eastern  R.  Co.  v. 
LittleHeld,  237  U.  S.  140,  59  L.  ed.  878, 
35  Sup.  Ct.  Rep.  489. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

The.  coal  company  brought  this  action 
to  recover  damages  from  the  railroad 
company  upon  two  grounds:  first,  that 
for  a  period  of  four  years,  beginning 
April  1,  1903,  the  railroad  company  had 
failed  to  supply  the  coal  company  with 
a  sufficient  number  of  cars  to  meet  the 
needs  of  the  latter's  coal  mine;  and, 
second,  that  during  the  same  period  the 
railroad  company,  in  furnishing  cars  to 
the  several  mines  in  that  district,  had 
discriminated  unjustly  against  the  coal 
company  and  in  favor  of  some  of  its 
competitors.  The  second  ground  was 
eliminated  by  the  coal  company  at  the 
trial,  and  does  not  require  further  no- 
tice. The  action  was  begun  in  a  state 
court  and  resulted  in  a  [122]  judgment 
for  the  coal  company  for  $145,830.25, 
which  the  supreme  court  of  the  state 
affirmed.    241  Pa.  487,  88  Atl.  746. 

The  questions  presented  by  the  sev- 
eral assignments  of  error  are :  (1)  What 
was  the  nature  of  the  commerce  in- 
volved? (2)  If  the  commerce  was  in- 
terstate, was  the  action  cognizable  in  a 
state  court f  (3)  Was  prejudicial  error 
committed  in  excluding  evidence  present- 
ly to  be  mentioned? 

The  coal  company  sold  its  coal  f.  o.  b. 
cars  at  the  mine,  and  when  the  cars  were 
loaded,  the  coal  was  promptly  forwarded 
to  the  purchasers  at  points  within  and 
without  the  state, — largely  to  points  in 
other  states.  This  was  well  understood 
by  both  companies, — by  the  coal  com- 
pany when  it*  asked  for  cars  and  by  the 
railroad  company  when  it  supplied  them. 
Cars  were  not  requested  or  furnished 
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']  merely  to  be  used  in  holding  or  storing 
coal,  but  always  to  be  employed  in  its 
immediate  transportation.  While  fur- 
nishing some  cars  for  this  service,  the 
railroad  company  failed  to  furnish  as 
many  as  the  coal  company  needed  and 
requested.  It  is  plain  that  supplying 
the  requisite  cars  was  an  essential  step 
in  the  intended  movement  of  the  coid 
and  a  part  of  the  commerce — ^whether 
interstate  or  intrastate — ^to  which  that 
movement  belonged.  It  was  expressly 
so  held  in  Pennsylvania  R.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.  238  U.  S.  456,  465- 
468,  59  L.  ed.  1406,  1410-1412,  36  Sup. 
Ct.  Rep.  896.  We  there  said  of  the  sale 
and  delivery  of  coal  f.  o.  b.  at  the  mine 
for  transportation  to  purchasers  in  other 
states:  "The  movement  thus  initiated 
is  an  interstate  movement  and  the  facili- 
ties required  are  facilities  of  interstate 
commerce."  Here  the  state  court  ruled 
that,  as  the  coal  was  sold  f.  o.  b.  at  thb 
mine,  the  commerce  involved  was  intra- 
state, even  though  the  coal  was  going  to 
purchasers  outside  the  state.  This  was 
error,  but  it  plainly  was  without  prej- 
udice unless  it  led  the  state  court  to 
exercise  a  jurisdiction  which  it  did  not 
possess. 

In  the  courts  below  the  railroad  com- 
pany contended  that,  in  so  far  as  the 
commerce  involved  was  interstate,  [123] 
the  action  could  not  be  entertained  by  a 
state  court  consistently  with  the  Inter- 
state Commerce  Act,  chap.  104,  24  Stat, 
at  L.  379,  Comp.  Stat.  1913,  §  8563, 
and  that  contention  is  renewed  here.  It 
proceeds  upon  the  theory,  first,  that  the 
coal  company  was  without  any  right  to 
redress  in  respect  of  its  interstate  busi- 
ness unless  the  failure  to  supply  it  with 
the  requisite  cars  was  a  violation  of 
some  provision  of  that  act;  second,  that 
§§  8  and  9  of  the  act  prescribe  the  only 
modes  of  obtaining  redress  for  viola- 
tions of  its  provisions;  and,  third,  that 
an  action  for  damages  in  a  state  court 
is  not  among  the  modes  prescribed. 

It  is  true  that  §§  8  and  9  deal  with 
the  redress  of  injuries  resulting  from 
violations  of  the  act,  and  give  the  person 
injured  a  right  either  to  make  complaint 
to  the  Interstate  Commerce  Commission 
or  to  bring  an  action  for  damages  in  a 
Federal  court,  but  not  to  do  both.  If 
the  act  said  nothing  more  on  the  sub- 
ject it  well  may  be  that  no  action  for 
damages  resulting  from  a  violation  of 
the  act  could  be  entertained  by  a  state 
court.  But  the  act  shows  that  §§  8  and 
9  do  not  completely  express  the  will  of 
"Congress   as   respects   the   injuries   for 

which  redress  may  be  had  or  the  modes 
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in  which  it  may  be  obtained,  for*§  22 
contains  this  important  provision: 
Nothing  in  this  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are 
in  addition  to  such  remedies."  The 
three  sections,  if  broadly  constmedi  are 
not  altogether  harmonious,  and  yet  it 
evidently  is  intended  that  all  shall  be 
operative.  Only  by  reading  them  to- 
gether and  in  connection  with  the  act 
as  a  whole  can  the  real  purpose  of  each 
be  seen.  They  often  have  been  con- 
sidered and  what  they  mean  has  become 
pretty  well  settled.  Thus  we  have  held 
that  a  manifest  purpose  of  the  provision 
in  §  22  is  to  make  it  plain  that  such  ''ap- 
propriate common  law  and  statutory 
remedies''  as  can  be  enforced  consistent- 
ly with  the  scheme  and  purpose  of  the 
act  are  not  abrogated  or  [124]  displaced 
(Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  446,  447,  61  L.  ed. 
553,  561,  662,  27  Sup.  Ct.  Rep.  350,  9 
Ann.  Cas.  1075);  that  this  provision  is 
not  intended  to  nullify  other  parts  of 
the  act,  or  to  defeat  rights  or  remedies 
given  by  earlier  sections,  but  to  preserve 
all  existing  rights  not  inconsistent  with 
those  which  the  act  creates  (Pennsyl- 
vania R.  Co.  V.  Puritan  Coal  Min.  Co. 
237  U.  S.  121,  129,  59  L.  ed.  867,  872, 
35  Sup.  Ct.  Rep.  484) ;  that  the  act  does 
not  supersede  the  jurisdiction  of  state 
eourts  in  any  case,  new  or  old,  where 
the  decision  does  not  involve  the  deter- 
mination of  matters  calling  for  the  exer- 
cise of  the  administrative  power  and 
discretion  of  the  Interstate  Commerce 
Commission,  or  relate  to  a  subject  as  to 
which  the  jurisdiction  of  the  Federal 
eourts  is  otherwise  made  exclusive  (id. 
130);  that  claims  for  damages  arising 
out  of  the  application,  in  interstate  com- 
merce, of  rules  for  distributing  cars  in 
times  of  shortage,  call  for  the  exercise 
of  the  administrative  authority  of  the 
O>nunission  where  the  rule  is  assailed 
as  unjustly  discriminatory,  but  where 
the  assault  is  not  against  the  rule,  but 
against  its  unequal  and  discriminatory 
application,  no  administrative  question 
is  presented  and  the  claim  may  be  prose* 
ented  in  either  a  Federal  or  a  state  court 
without  any  precedent  action  by  the 
Commission  (id.  131,  132) ;  and  that,  if 
no  administrative  question  be  involved, 
as  well  may  be  the  case,  a  claim  for 
damages  for  failing  upon  reasonable  re- 
quest to  furnish  to  a  shipper  in  inter- 
state commerce  a  sufficient  number  of 
cars  to  satisfy  his  needs  may  be  enforced 
in  either  a  Federal  or  a  state  court  with- 
•1  li.  ed. 


out  any  preliminary  finding  by  the  Com- 
mission, and  this  whether  the  carrier's 
default  was  a  violation  of  its  common- 
law  duty  existing  prior  to  the  Hepburn 
Act  of  1906,  or  of  the  duty  prescribed 
l^  that  act*  (id.  132-135;  Eastern  R.  Co. 
V.  Littlefield,  237  U.  S.  140,  143,  59  L. 
ed.  878,  882,  35  Sup.  Ct.  Rep.  489;  Illi- 
nois C.  R.  Co.  V.  Mulberry  [125]  Hill 
Coal  Co.  238  U.  S.  275,  283,  59  L.  ed. 
1306,  1310,  35  Sup.  Ct.  Rep.  760;  Penn- 
sylvania R.  Co.  V.  Clark  Bros.  Coal  Min. 
Co.  238  U.  S.  456,  472,  59  L.  ed.  1406, 
1413,  35  Sup.  Ct.  Rep.  896). 

Applying  these  rulings  to  the  case  in 
hand,  we  are  of  opinion  that  a  state 
court  could  entertain  the  action  consist- 
ently with  the  Interstate  Commerce  Act. 
Not  only  does  the  provision  in  §  22  make 
strongly  for  this  conclusion,  but  a  sur- 
vey of  the  scheme  of  the  act  and  of  what 
it  is  intended  to  accomplish  discloses  no 
real  support  for  the  opposing  view. 
With  the  charge  of  unjust  discrimina- 
tion eliminated,  the  g^round  upon  which 
a  recovery  was  sought  was  that  for  a 
period  of  four  years,  during  which  the 
conditions  were  normal,  the  carrier  had 
failed  upon  reasonable  demand  to  supply 
to  a  shipper  in  interstate  commerce  a 
sufficient  number  of  cars  to  transport 
the  output  of  the  latter's  coal  mine.  As- 
suming that  the  conditions  were  normal 
and  the  demand  reasonable,  it  was  the 
duty  of  the  carrier  to  have  furnished  the 
cars.  That  duty  arose  from  the  com- 
mon law  up  to  the  date  of  the  amenda- 
tory statute  of  1906,  known  as  the  Hep- 
bum  Act,  and  thereafter  from  a  pro- 
vision in  that  act  which,  for  present 
purposes,  may  be  regarded  as  merely 
adopting  the  common-law  rule.  There 
was  evidence  tending  to  show,  and  the 
jury  found,  that  the  conditions  in  the 
coal  trade  were  normal  and  the  demand 
for  the  cars  reasonable.  Indeed,  with- 
out objection  from  the  carrier,  the  court 
said  when  charging  the  jury:  "There  is 
no  testimony  disputing  the  claim  of  the 
plaintiff  that  these  were  normal  times." 
The  carrier  insisted  and  the  jury  found 
that  the  carrier  had  a  generally  ample 
car  supply  for  the  needs  of  the  coal 
traffic  under  normal  conditions,  and  the 

i"Sec.  1.  .  .  .  and  the  term  trans- 
portation' shall  include  cars  and  other  ve- 
hicles and  all  instrumentalities  and  facil- 
ities of  shipment  or  carriage,  .  .  .;  and 
it  shall  be  the  duty  of  ever^  carrier  sub- 
ject to  the  proviBions  of  this  act  to  pro- 
vide and  furnish  such  transportation  upon 
reasonable  request  therefor,  .  .  .**  chap. 
3591,  34  Stat,  at  L.  584,  Comp.  SUt  1913, 

f  8563. 
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jury  farther  found  that  the  failure  to 
furnish  the  cars  demanded  was  without 
justifiable  excuse.  Thus  far  it  is  ap- 
parent that  no  administrative  question 
was  involved, — nothing  which  the  act 
intends  shall  be  passed  upon  by  the 
[126]  Commission  either  to  the  exclu- 
sion of  the  courts  or  as  a  necessary  con- 
dition to  judicial  action. 

But  there  was  testimony  tending  to 
show  that  the  carrier  was  applying  or 
following  a  rule  for  allotting  cars  which 
did  not  entitle  the  coal  company  to  re- 
ceive as  many  cars  as  it  needed  and  re- 
quested, and  because  of  this  it  is  con- 
tended that  the  reasonableness  of  this 
rule  was  in  issue  and  was  an  administra- 
tive question  which  the  act  intends  that 
the  Commission  shall  solve.  We  cannot 
accede  to  the  contention.  The  condi- 
tions in  the  coal  trade  being  normal,  as 
just  shoWn,  the  number  of  cars  to  which 
the  coal  company  was  entitled  was  to  be 
measured  by  its  reasonable  requests 
based  upon  its  actual  needs.  It  is  only 
in  times  of  car  shortage  resulting  from 
unusual  demands  or  other  abnormal  con- 
ditions, not  reasonably  to  have  been 
foreseen,  that  car  distribution  rules 
originating  with  the  carrier  can  be  re- 
garded as  qualifying  or  affecting  the 
right  of  a  shipper  to  demand  and  re- 
ceive cars  commensurate  in  number  with 
his  needs.  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Min.  Co.  237  U.  S.  121, 133,  59 
L.  ed.  867,  873,  35  Sup.  Ct.  Rep.  484. 
Such  a  rule  being  inapplicable  in  the 
conditions  existing  at  the  time,  the  rule 
mentioned  in  the  testimony  could  not  be 
a  factor  in  the  decision  of  the  case,  and 
whether  in  a  time  of  unforeseen  car 
shortage  it  would  be  reasonable  or  other- 
wise was  not  then  material. 

Upon  the  trial  carrier  offered  to  prove 
by  a  witness  then  under  examination 
"that  during  all  of  the  period  of  this 
action  the  defendant  had  in  effect  .  .  . 
through  routes  and  joint  rates  to  points 
outside  the  state  of  Pennsylvania  on  the 
lines  of  other  common  carriers;  that 
it  was  obliged  to  permit  cars  loaded  by^ 
its  shippers  with  bituminous  coal  con- 
signed to  such  points  outside  the  state 
of  Pennsylvania  to  go  through  to  desti- 
nation, even  when  on  the  lines  of  other 
railroad  companies;  that,  as  a  result  of 
doing  this,  it  had  continuously  through- 
out the  period  of  this  action  a  large  num- 
ber of  cars  off  its  own  lines  [127]  and 
on  the  other  lines  of  other  common  car- 
riers, which  cars  would  otherwise  have 
been  available  for  shippers  of  coal  on 
the  railroad  lines  of  the  defendant,  and 
these  cars,  if  not  on  other  railroad  lineSi 
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would  have  increased  the  equipment 
available  for  distribution  to  the  plain- 
tiff's mine  and  would  consequently  have 
diminished  the  damage  which  plaintiff 
claims  to  have  sustained  by  reason  of 
the  fact  that  it  did  not  receive  more 
cars  than  it  did  receive." 

But  on  the  coal  company's  objection 
the  evidence  was  excluded.  We  think 
the  ruling  was  right.  The  offer  did  not 
point  to  any  unusual  or  abnormal  con- 
dition, not  reasonably  to  have  been  fore- 
seen, but,  on  the  contrary,  to  a  situation 
which  was  described  as  continuous 
throughout  the  four-year  period  to  which 
the  action  relates.  It  did  not  indicate 
that  this  condition  was  even  peculiar  to 
that  period,  or  was  caused  by  an  extra- 
ordinary volume  of  coal  traffic  or  an 
unusual  detention  of  cars  on  other  lines 
of  railroad,  or  that  it  was  other  than  a 
normal  incident  of  the  coal  transporta- 
tion in  which  the  carrier  was  engaged. 
Without  doubt  the  cars  of  this  carrier 
when  loaded  with  coal  often  went  for- 
ward to  destinations  on  the  lines  of 
other  carriers.  It  is  common  knowledge 
that  coal  transportation  has  been  con- 
ducted quUe  generally  in  this  way  for 
many  years.  Besides,  a  carrier  exten- 
sively engaged  in  such  transportation 
from  mines  along  its  lines,  as  this  one 
was,  naturally  would  expect  to  have  a 
considerate  number  of  cars  on  other 
lines  in  the  ordinary  course  of  business. 
Although  possibly  having  a  bearing  upon 
the  adequacy  of  the  supply  of  cars  pro- 
vided by  the  carrier  for  the  coal  busi- 
ness as  a  whole, — a  matter  not  within 
the  contemplation  of  the  offer, — ^it  is  cer- 
tain that  what  was  proposed  to  be 
proved  had  no  tendency  to  show  that 
the  carrier  had  supplied  to  the  coal  com- 
pany the  number  of  cars  to  which  it  was 
entitled,  or  to  mitigate  the  carrier's  de- 
fault in  that  regard. 

Judgment  affirmed. 


[128]   GEORGE  W.  STEWART,  Plff.  to 

Err., 
v. 

CHARLES  H.  RAMSAY. 

(See  S.  C.  Reporter's  ed.  128-131.) 

Appeal  •—  from  district  court  —  Jarls- 
dtction  below. 
1.  The  jurisdiction   of   a   Federal   dis* 
trict  court  as  a  Federal  court  is  so  involved 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Gwin  v. 

242  V.  S. 


1910. 


STEWART  ▼.  BAMSAT. 


aa  to  austain  a  direct  writ  of  error  from  the 

Federal  Supreme  Court  under  the  Judicial 

Code,  §  238,  in  an  order  quashing  a  sum- 

mons  issued  out  of  that  court,  directed  to 

a  nonresident,  because  it  was  served  while 

he  was  returning  from  the  court  room  after 

testifying  in  a  case  in  which  he  was  a  party 

plaintiff. 

[For  other  cases,  see  Appeal  and  Brror,  008- 
911,   In   Digest   Sap.   Ct   1908.] 

Writ  and  process  — >  serrioe  on  nonresi- 

denl  — >  privilege. 

2.  Suitors,  as  well  as  witnesses,  coming 
from  another  state  or  jurisdiction,  are  ex- 
empt from  the  service  of  civil  process  while 
in  attendance  upon  court  and  during  a  rea^ 
sonable  time  in  coming  and  going. 
(For   other  cases,  see  Writ  and  Process,  III. 

e,  1,  In  Digest  Sup.  Ct.  1908.] 


[No.  105.] 


Argued  and  submitted  November  15,  1016. 
Decided  December  4,  1916. 

IN  ERROR  to  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  Illinois  to  review  an  order 
quashing  a  summons  because  served  on 
a  nonresident  while  he  was  returning 
from  the  court  room  after  testifying  in 
a  ease  in  which  he  was  a  party. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Robert  0.  Fergus  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

The  law  of  privilege  of  a  nonresident 
suitor  or  witness  is  that  he  is  exempt 


United  States,  46  L.  ed.  U.  S.  741,  and 
B.  Altman  &  Co.  v.  United  States,  66 
L.  ed.  U.  S.  894. 


Frivilege  from  service  of  dvil  process 
accorded  to  party  by  the  Federal 
courts. 

While  the  decisions  of  the  state  courts 
as  to  the  privilege  of  a  nonresident 
party  from  service  of  civil  process  are 
conflicting,  the  Federal  courts  seem  to 
hold  uniformly  to  the  doctrine  that  a 
nonresident  party  is  privileged.  It  was 
said  in  Hale  v.  Wharton,  73  Fed.  739: 
"It  is,  perhaps,  not  too  much  to  say 
that  no  rule  of  practice  is  more  firmly 
rooted  in  the  jurisprudence  of  the  Unit- 
ed States  courts  than  that  of  the  exemp- 
tion of  persons  from  the  writ  of  arrest 
and  of  summons  while  attending  upon 
courts  of  justice,  either  as  witnesses  or 
suitors." 

In  Blight  ▼.  Fisher,  1  Pet.  C.  C.  41, 
Fed.  Cas.  No.  1,542,  the  privilege  of  a 
suitor  or  witness  was  held  to  extend 
only  to  an  exemption  from  arrest,  and 
not  to  extend  to  exemption  from  the 
service  of  a  summons. 

But  this  case  was  overruled  in  Park- 
er V.  Hotchkiss,  1  Wall.  Jr.  269,  Fed. 
Cas.  No.  10,739,  where  a  nonresident  de- 
fendant was  held  privileged  from  serv- 
ice of  summons  on  the  day  of  the  trial; 
and  other  cases  uniformly  hold  that  non- 
resident parties  are  entitled  to  privilege 
from  service  of  summons.  Wilson  Sew- 
ing-Mach.  Co.  v.  Wilson,  22  Fed.  803; 
Brooks  V.  Farwell,  1  MeCrary,  132,  4 
Fed.  166;  Juneau  Bank  v.  McSpedan,  5 
Biss.  64,  Fed.  Cas.  No.  7,682;  Small  v. 
Monforomery,  23  Fed.  707;  United  States 


607,  7  Fed.  36;  Lamed  v.  Griflftn,  12  Fed. 
690. 

The  privilege  'Hs  founded  in  the  neces- 
sities of  the  judicial  administration, 
which  would  be  often  embarrassed,  and 
sometimes  interrupted,  if  the  suitor 
might  be  vexed  with  process  while  at- 
tending upon  the  court  for  the  protec- 
tion of  his  rights."  Parker  v.  Hotch- 
kiss, 1  Wall.  Jr.  269,  Fed.  Cas.  No. 
10,739. 

A  party  who  could  not  attend  to  his 
suit  without  being  liable  to  service  of 
process  would  be  under  personal  re- 
straint, from  which  those  engaged  in  the 
administration  of  justice  have  a  right 
to  be  free.  Bridges  y.  Sheldon,  18 
Blatchf.  607,  7  Fed.  36. 

It  was  held  in  Peet  v.  Fowler,  170 
Fed.  618,  that  a  nonresident  party  plain- 
tiff was  privileged  from  service  of  civil 
process  upon  him  in  the  same  court  by 
the  defendant  in  the  former  suit,  the 
court  sa3dng:  ^It  is  a  well-established 
principle  of  law  that  parties  to  a  suit, 
for  the  sake  of  public  justice,  are  privi- 
leged from  the  service  of  process  upon 
them  in  coming  to,  attending  upon,  and 
returning  from  the  court." 

The  doctrine  of  privilege  of  nonresi- 
dent witnesses  and  parties  was  upheld 
in  Small  v.  Montgomery,  23  Fed.  707, 
where  a  nonresident  defendant,  a  neces- 
sary witness  on  his  own  behalf,  was 
served  with  a  subpoena  in  another  cause 
then  pending  in  the  circuit  court,  and, 
while  attending  as  a  witness  in  the  lat- 
ter, in  obedience  to  the  subpoena,  was 
served  with  process  to  which  he  pleaded 
in  abatement,  upon  which  plea  the  court 
gave  judgment. 

Being  the  privilege  of  a  court,  the  in- 
cidental immunity  to  the  party  is  scarce- 


V.  Bridgman,  9  Biss.  221,  Fed.  Cas.  No.    ly  the  subject  of  abuse,  being  exercis- 

14,646;  Bridges  v.  Sheldon,  18  Blatchf.  I  able  or  not,  in  each  particular  case,  as 
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only  ^m  arrest,  and  that  he  is  not 
exempt  from  the  service  of  summons,  in 
a  civil  suit. 

B%ht  ▼.  Fisher,  Pet.  G.  C.  41,  Fed. 
Gas.  No.  1,542;  Clerk  v.  Molineoz,  T. 
Baym.  101,  83  Eng.  Reprint,  54;  Wal- 
pole  V.  Alexander,  3  Dougl.  K.  B.  45,  99 
Eng.  Reprint,  530 ;  Lightf oot  v.  Cameron, 
2  W.  Bl.  1113;  96  Eng.  Reprint,  658;  1 
Sellon,  Pr.  131;  6  Comyns's  Dig.  88; 
Starret's  Case,  1  Dall.  356^  1  L.  ed.  174; 
Bishop  V.  Vose,  27  Conn.  12;  Bald- 
win v.  Emerson,  16  R.  L  308,  27  Am.  St. 
Rep.  741,  15  Atl.  83;  Wilkins  v.  Brock, 
79  Vt.  57,  64  Atl.  232;  Greer  v.  Young, 
120  Dl.  187,  111  N.  E.  167;  Thompson's 
Case,  122  Mass.  428,  23  Am.  Bep.  370; 
Longueville  t.  May,  115  Iowa,  711,  87 


N.  W.  432;  Phillips  v.  Browne,  270  HL 
456, 110  N.  E.  601 ;  Worth  v.  Norton,  56 
S.  C.  56,  45  L.R.A.  563,  76  Am.  St.  Rep. 
524,  33  S.  E.  792. 

All  exemptions  from  territorial  juris- 
diction must  be  derived  from  the  consent 
of  the  sovereign  of  the  territory. 

The  Exchange  v.  MTadden,  7  Cranch, 
143,  3  L.  ed.  296. 

The  service  of  summons  herein  is  not 
a  contempt  of  court, — ^hence  the  privi- 
lege is  not  that  of  the  court. 

Blight  V.  Fisher,  Pet.  C.  C.  41,  Fed. 
Gas.  No.  1,542;  Bishop  v.  Vose,  27  Conn. 
11;  Wilkins  v.  Brock,  79  Vt.  60,  64  Atl. 
232;  Qreer  v.  Toong,  120  QL  184,  11  N. 
E.  167. 

The  privilege  is  personal  to  a  suitor 


the  purposes  of  substantial  justice  niay 
seem  to  require.  Parker  v.  Hotchkiss,  1 
Wall.  Jr.  269,  Fed.  Gas.  No.  10,739. 

The  rule  was  extended  to  the  case  of 
a  nonresident  defendant,  indicted  in  the 
district  court,  who,  coming  into  the  state 
without  arrest,  under  arrangement  with 
the  government,  for  the  purpose  of  be- 
ing present  at  his  trial,  and  pleading  to 
the  indictment  and  giving  bail,  was 
served  with  summons  in  a  civil  action, 
his  attendance  being  really  compulsory, 
since,  if  he  had  not  come,  he  coidd  have 
been  brought  upon  warrant,  and  for 
that  reason  he  was  necessarily  within 
the  jurisdiction.  United  States  v.  Bridg- 
man,  9  Biss.  221,  Fed.  Cas.  No.  14,645. 

A  nonresident  who  has  come  into  the 
state  for  the  sole  purpose  of  meeting 
the  requirements  of  his  bond,  then  to 
appear  for  examination  in  a  court  on  a 
criminal  charge,  is  exempt  from  service 
of  summons  in  a  civil  action  while  in  at- 
tendance on  such  court,  and  while  he, 
with  his  counsel,  was  on  his  way  to  find 
a  surety  on  the  bail  bond  which  the 
court  required  to  be  given  as  security 
for  his  appearance  before  a  higher  court. 
Kaufman  v.  Gamer,  173  Fed.  550. 

A  nonresident  defendant  coming  into 
a  state  to  defend  a  suit  is  exempt  from 
service  of  civil  process  (Juneau  Bank 
V.  McSpedan,  5  Biss.  64,  Fed.  Cas.  No. 
7,582),  even  though  the  former  suit  by 
the  same  plaintiff,  on  the  same  cause  of 
action  was  discontinued. 

A  nonresident  plaintiff  who  volunta- 
rily comes  into  the  state  to  be  present  at 
the  trial,  to  the  end  that  he  may  confer 
with  his  lawyer  and  perform  such  du- 
ties as  a  litisrant  usually  performs  at  a 
trial,  testifying  therein  and  in  other 
similar  cases,  is  privileged,  while  so  in 
attendance,  from  service  of  process  in 
another  action,  although  the  latter  liti- 
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gation  grows  out  of  and  is  connected 
with  his  cause  of  action.  Read  v.  Neff, 
207  Fed.  890. 

It  was  held  in  Skinner  &  M.  Co.  v. 
Waite,  155  Fed.  828,  that  the  exemption 
applies  to  a  resident  of  another  state, 
who,  although  not  made  a  party  to  a 
suit,  is  the  real  party  in  interest,  and 
comes  into  the  state  to  defend  it  upon 
demand  of  those  who  were  made  parties. 

The  exemption,  however,  does  not  ap- 
ply where  the  defendants,  at  the  time 
of  the  service  of  process,  are  engaged  in 
a  suit  as  plaintiffs  in  furthering  wrong- 
ful acts  which  are  the  cause  of  th«  sub- 
sequent action.  Iron  Dyke  Copper  Min. 
Co.  V.  Iron  Dyke  R.  Co.  132  Fed.  208, 
a  case  in  which  it  was  alleged  that  the 
defendants  were  acquiring  valuable  fran- 
chises in  violation  of  the  rights  of  the 
plaintiff,  and  that  they  were  so  engaged 
when  the  service  was  made  upon  them. 

Plaintiff  or  defendant. 

In  Hale  v.  Wharton,  73  Fed.  739,  the 
court,  after  admitting  that  in  most  of 
the  cases  supporting  the  rule  of  exemp- 
tion, the  party  complaining  of  the  serv- 
ice of  process  was  a  defendant  suitor, 
says:  ^^But  on  principle  I  am  unable  to 
perceive  any  distinction  in  the  privilege, 
both  of  the  suitor  and  the  court,  be- 
tween a  plaintiff  and  defendant, — es- 
pecially so  when  applied  to  the  facts  of 
this  case,''  where  the  plaintiff  in  the 
subsequent  action,  as  well  as  the  defend- 
ant, was  a  nonresident  of  the  state. 

And  that  no  such  distinction  exists 
must  be  apparent  from  the  most  cursory 
examination  of  the  cases  cited  elsewhere 
in  this  note. 

To  what  proceedings  exemption  extendi. 
Exemption  from  service  of  summons 
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or  witness,  to  be  waived  or  claimed  by 
him. 

Goldey  v.  Morning^  News,  166  U.  S. 
621,  39  L.  ed.  518, 15  Sup.  Ct  Rep.  569; 
Geyer  v.  Irwin,  4  Dall.  107,  1  L.  ed.  762. 

The  privilege  is  not  allowed  a  nonresi- 
dent plaintiff,  conceding  the  privilege  to 
apply  to  a  nonresident  defendant,  served 
with  summons  in  a  civil  suit. 

Bishop  V.  Vose,  27  Conn.  11;  Wilson 
Sewing-Mach.  Co.  v.  Wilson,  22  Fed. 
804;  Guynn  v.  McDaneld,  4  Idaho,  605, 
95  Am.  St  Rep.  158,  43  Pac.  74;  Skinner 
ft  M.  Co.  T.  Waite,  155  Fed.  830. 

Mr.  Olarenco  S.  Darrow  submitted  the 
cause  for  defendant  in  error: 
The  law  as  to  the  privilege  or  im« 

has  been  accorded  a  nonresident  party 
attending  before  a  commissioner  under 
an  order  from  a  master  in  a  suit  in  the 
Federal  court  (Bridges  v.  Sheldon,  18 
Blatchf.  295,  507,  7  Fed.  1736);  or  at- 
tending  the  taking  of  depositions  before 
a  commissioner  under  a  commission  is- 
sued by  the  court  of  another  state  (Lar- 
ned  V.  Oriffin,  12  Fed.  590). 

Exemption  from  service  of  process 
also  extends  to  the  taking  of  testimony 
before  a  commissioner  under  oral  agree- 
ment between  the  parties  that  the  same 
may  be  so  taken  and  used  in  a  suit 
Dendine  in  another  state.  Plimpton  v. 
Winslow,  20  Blatchf.  82,  9  Fed.  365.  It 
IS  said  that  the  privilege  violated  is 
that  of  the  court  trying  the  former  case, 
and  is  one  that  should  be  liberally  con- 
strued for  the  administration  of  justice. 

And  in  Boschynialski  v.  Hale,  201  Fed. 
1017,  it  was  held  that  a  nonresident 
plaintiff  whose  deposition,  pursuant  to 
agreement  betwen  the  parties,  was  be- 
ing taken  before  a  notary  public  in  the 
state  where  the  action  was  pending,  was 
exempt  from  service  of  summons.  The 
contention  that  he  was  not  privileged, 
because  attendance  before  the  notary 
was  not  attendance  before  a  court  or 
tribunal  vested  with  the  authority  of  a 
court,  was  expressly  denied.  The  court 
says  that  the  privilege  has  been  extend- 
ed not  only  to  those  who  attend  before 
the  court  upon  the  trial,  but  also  to 
those  who  attend  as  parties,  either  as 
defendant  or  plaintiff,  before  masters 
in  chancery,  registers  in  bankruptcy, 
examiners,  and  commissioners  to  take 
d^ositions. 

In  Bridges  ▼.  Sheldon,  18  Blatchf.  607, 
7  Fed.  43,  the  service  of  summons  issued 
fh>m  the  state  court,  made  upon  a  suitor 
while  in  a  foreign  state,  under  the  direc- 

tioiifl  of  a  master  appointed  by  the  Fed-  < 
•1  Ii.  ed. 


'  munity  of  nonresident  suitors  or  wit- 
nesses embraces  and  includes  immunity 
from  service  of  sununons  in  civil  Buit% 
as  well  as  exemption  from  arrest. 

1  Qreenl.  Ev.  p.  434;  Troubat  &  H. 
Pr.  Y  236;  32  Cyc.  p.  492;  Kaufman  v. 
Gamer,  173  Fed.  550 ;  Hale  v.  Wharton, 
73  Fed.  739;  Mechanical  Appliance  Co. 
V.  Castleman,  215  U.  S.  437, 54  L.  ed.  272. 
30  Sup.  Ct.  Rep.  125;  Cain  v.  Commercial 
Pub.  Co.  232  U.  S.  124,  68  L.  ed.  534, 
34  Sup.  Ct.  Rep.  284. 

The  privilege  or  immunity  in  question 
is  accorded  to  parties  plaintiff  as  w^  as 
to  parties  defendant. 

Roschynialiki  v.  Hale,  201  Fed.  1017; 
Hale  V.  Wharton,  73  Fed.  739;  Fisk  v. 
Westover,  4  S.  D.  233,  46  Am.  St  Rep. 

eral  court,  for  the  purpose  of  attending 
the  taking  of  a  deposition,  was  held  to 
be  a  contempt  of  court,  notwithstanding 
a  statute  limiting  the  power  of  Federal 
courts  to  punish  for  contempt  to  mis- 
behavior in  presence  of  the  court,  or  so 
near  as  to  obstruct  the  administration 
of  justice,  or  of  officers  of  the  court, 
and  to  disobedience  or  resistance  to  any 
lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  courts.     The  court 
said:  ''The  master  was  acting  under  the 
authority  of  the  court  when  he  made 
the  order.    A  disturbance  of  the  master's 
proceedings  would  have  been  a  contempt 
of  the  court;  and,  had  anyone  under- 
taken by  force  to  prevent  the  defend- 
ants from  attending  the  examination  of 
witnesses    ordered,    probably    no    one 
would  contend  it  was  not  a  contempt. 
This    interference    was    of    the    same 
nature;  still,  it  is  not  punishable  as  a 
contempt,  unless  it  was  done  in  disobedi- 
ence of,  or  resistance  to,  an  order  of  the 
court.     This  does  not  mean  a  written 
order  always,  but  only  an  exercise  of 
authority,    constituting   a   requirement. 
Had  a  writ  of  protection  issued,  as  one 
might,  there  would  have  been  no  ques- 
tion but  that  there  was  an  order  to  be 
regarded.     But,   as   before  shown,   the 
actual  existence  of  such  a  writ  neither 
makes  nor  adds  to  the  protection.    The 
order  to  take  testimony  issued  under  the 
authority  of  the  court  carried  with  it 
the  protection  of  the  court  from  the 
service  of  foreign  process  in  attending 
the  taking.    That  protection  was  an  or- 
der.   .    .    .    The  service  of  the  process 
was  a  disobedience  of  the  order.    .    .    . 
The  conduct  of  the  orator  constituted  a 
contempt  of  the  authority  of  the  court, 
whether  it  was  so  actually  intended  or 
not.     The  Bpirit  and  intention  of  the 
statute,  if  not  the  letter,  warrant  and 
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780,  56  N.  W,  961 ;  Roberta  ▼.  Thompson, 
149  App.  Div.  437, 134  N.  Y.  Supp.  363; 
Parker  v.  Marco,  136  N.  T.  585,  20 
LJt.A.  45,  32  Am.  St  Rep.  770,  32  N.  W. 
989. 

The  privilege  or  immunity  is  personal 
to  the  suitor  or  witness,  and  is  based  on 
fundamental  considerations  of  public 
policy  and  the  impartial  and  efficient  ad- 
ministration of  justice. 

United  States  v.  Edme,  9  Serg.  &  R. 
147;  Re  Healey,  53  Yt.  694,  38  Am.  Rep. 
713;  Person  v.  Grier,  66  N.  Y.  124,  23 
Am.  Rep.  35;  Halsey  v.  Stewart,  4  N. 
J.  L.  366;  Brown  v.  Getchell,  11  Mass. 
11;  Andrews  v.  Lembeck,  46  Ohio  St. 
38, 16  Am.  St.  Rep.  547,  18  N.  E.  483. 

The  privilege  or  immunity  is  not  based  i 


on  any  statute  or  specific  provision  in 
the  Federal  or  state  Constitutions,  but  ia 
a  common-law  privilege,  firmly  estab- 
lished and  consistently  applied  in  the 
courts  of  the  United  States  as  well  as 
in  the  great  majority  of  our  states. 

Smith  V.  Alabama,  124  U.  S.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  664. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Stewart  brought  an  action  at  law 
against  Ramsay  in  the  United  States  dis- 
trict court  for  the  northern  district  of 
Illinois,  and  the  summons  was  served 
personally  upon  defendant  in  that  dis- 
trict.    The  jurisdiction  was  invoked  on 


allow  punishment  for  it  in  the  manner 
provided  by  statute." 

Hearings  before  a  referee  or  register 
in  bankruptcy  are  within  the  rule  allow- 
ing a  nonresident  party  to  attend  judicial 
proceedings  without  being  subjected  to 
the  service  of  civil  process.  Morrow  v. 
U.  H.  Dudley  &  Co.  144  Fed.  441. 

Nonresidents,  who  appeared  by  their 
agents  in  response  to  an  order  of  a 
referee  in  bankruptcy  requiring  them 
to  appear  and  show  cause  why  certain 
funds  should  not  be  paid  into  the  trus- 
tee in  bankruptcy  and  distributed  accord- 
ing to  law,  may  not,  while  in  attendance 
upon  the  bankruptcy  court,  be  served 
with  process  in  another  suit;  and  such 
service  is  not  good  if  objection  is  prompt- 
ly made.  Re  Smith  Constr.  Co.  224 
Fed.  228. 

In  Re  Kimball,  2  Ben.  38,  Fed.  Cas. 
No.  7,767,  a  bankrupt  was  arrested  un- 
der mesne  process  in  a  civil  suit  while 
on  his  way  to  the  raster's  office  for 
the  purpose  of  examination,  and  it  was 
held  that  he  was  not  exempt  from  such 
arrest  under  §  26  of  the  Bankrupt  Act, 
but  that  the  order  was  substantially  a 
snbpodna,  and  he  was  to  be  considered 
as  a  witness;  and  that  as  such  and  as 
a  party,  he  was  entitled  to  protection, 
and  his  discharge  was  ordered  as  a 
breach  of  privilege,  subject  to  the  power 
to  rearrest. 


State  decisions  in  Federal  courts. 

In  Hale  v.  Wharton,  73  Fed.  739,  it 
was  held  that  the  decisions  of  the  state 
in  which  the  Federal  court  was  sitting, 
to  the  effect  that,  under  circumstances 
similar  to  those  in  that  case,  a  nonresi- 
dent party  was  Yiot  exempt,  were  not 
binding  upon  the  Federal  court,  but 
that  the  nonresident  party  was  entitled 


to  exemption  notwithstanding  such  de- 
cisions. 

In  Feister  v.  Hulick,  228  Fed.  821,  a 
nonresident  driver  of  an  automobile 
which  struck  and  killed  the  plaintiff's 
husband  was  arrested  and  on  the  in- 
quest was  discharged.  After  he  had  left 
the  building  in  which  the  inquest  was 
held,  he  was  served  with  a  summons  in 
a  civil  action,  issued  out  of  a  state  court. 
The  cause  was  removed  to  the  Federal 
court.  It  was  held  that  the  defendant 
had  not,  by  the  petition  for  removal, 
waived  the  defense  of  improper  service; 
that  the  question  of  service  must  be  de- 
termined independently  of  any  view 
which  the  state  court  might  entertain; 
and  that,  under  the  decisions  of  the  Fed- 
eral court,  the  service  should  be  set 
aside.  The  court  said:  '^Immunity  from 
arrest  or  service  of  process  does  not,  in 
cases  of  this  kind,  fiow  from  any  privi- 
lege of  the  defendant.  It  is  the  conse- 
quence of  the  application  of  a  legal  prin- 
ciple, the  benefit  of  which  a  particular 
defendant  happens  to  get.  The  princi- 
ple is  founded  upon  a  policy  of  the  law 
and  the  recognition  of  a  legal  doctrine. 
It  is  part  of  the  policy  of  the  courts  to 
brook  no  interference  with  their  efforts 
to  administer  justice.  It  is  the  policy 
of  the  law  that  each  court  shall  render 
to  every  other  court  the  at  least  nega- 
tive aid  of  not  interfering  with  its  ad- 
ministration of  justice.  Out  of  the  en- 
forcement of  the  policy  has  sprung  the 
doctrine  of  comity.  No  court  will  direct 
its  process  to  be  served  upon  litigants 
before  another  court  where  it  would  j>ro- 
tect  its  own  litigants  from  a  like  service. 
Every  court  will  aid  every  other  court 
by  permitting  attendance  upon  one  free 
from  the  danger  of  service  of  process 
by  another.  All  courts  recognize  this 
principle  of  immunity  involved.    .    .    . 

The  distinction  recognized  in  Pennsyl- 
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the  ground  tliat  plaintiff  was  a  eitizen 
of  Illinois  and  a  resident  of  the  northern 
district,  and  defendant  was  a  eitisen  and 
resident  of  Colorado.  Ramsay  pleaded 
in  abatement  that  he  was  a  resident  of 
the  state  of  Colorado  and  was  served 
with  process  while  in  attendance  upon 
the  district  court  as  a  witness  in  a  case 
wherein  he  was  plain tifiP  and  one  An- 
derson defendant,  and  that  the  process 
was  served  while  he  was  returning  from 
the  court  room  after  testifying.  Upon 
plaintiff's  demurrer  this  plea  was  sus- 
tained, and,  plaintiff  electing  to  stand 
upon  his  demurrer,  it  was  ordered  that 
the  writ  be  quashed  and  [129]  the  de- 
fendant go  without  day.  The  present 
writ  of  error  was  sued  out  under  §  238, 


Judicial  Code  [36  Stat,  at  L.  1167.  ehap. 
231,  Comp.  Stat.  1913,  §  1215J,  the 
jurisdictional  question  being  certified. 

That  a  direct  writ  of  error  lies  in  such 
a  case  is  well  settled.  G.  &  C.  Merriam 
Co.  V.  Saalfield,  241  U.  S.  22,  26,  60  L. 
ed.  868,  36  Sup.  Ct.  Rep.  477. 

In  our  opinion,  the  decision  of  the  dis* 
trict  court  was  correct.  The  true  rule, 
well  founded  in  reason  and  sustained  by 
the  greater  weight  of  authority,  is  that 
suitors,  as  well  as  witnesses,  coming 
from  another  state  or  jurisdiction,  are 
exempt  from  the  service  of  civil  process 
while  in  attendance  upon  court,  and  dur- 
ing a  reasonable  time  in  coming  and  go- 
ing. A  loading  authority  in  the  state 
courts  is  Halsey  v.  Stewart,  4  N.  J.  L. 


▼ania  and  in  some  of  the  other  state 
jurisdictions,  under  which  service  of 
process  upon  persons  in  custody  upon 
criminal  charges  is  upheld,  is  repudiated 
by  the  courts  of  the  United  States.  It 
would  seem  to  have  a  basis  which  they 
do  not  allow.  Cases  in  which  attendance 
is  absolutely  compulsory,  as  in  arrest 
eases,  can  well  be  said  to  be  outside  of 
the  reasons  for  granting  immunity.  The 
rule  in  the  United  States  courts  is,  how- 
ever, too  firmly  established  to  be  disre- 
garded.'' 

Exemption  in  intermediate  jurisdiction. 

A  party  or  witness  is  not  exempt  from 
service  of  process  in  a  state  through 
which  he  is  passing  to  attend  court  in 
a  different  jurisdiction.  Holyoke  &  S. 
H.  F.  Ice  Co.  T.  Amsden,  21  L.R.A.  319, 
56  Fed.  593. 

Remedy. 

In  Bridges  ▼.  Sheldon,  18  Blatchf. 
295,  507,  7  Fed.  17,  36,  where  the  plain- 
tiff in  a  suit  in  the  Federal  court  served 
process  upon  the  nonresident  defendant 
in  the  suit,  the  process  being  issued  out 
of  a  state  court,  it  was  held  that  the 
Federal  court  would  gr&nt  a  stay  of  exe- 
cution until  the  plaintiff  had  discon- 
tinued the  second  action. 

The  applicant  must  show  that  he  is  a 
nonresident.  Matthews  v.  Puffer,  20 
Blatchf.  233,  10  Fed.  606. 

Waiver. 

The  privilege  being  personal  to  the 
suitor,  and  the  service  not  void,  but 
voidable,  a  defendant  may  waive  his 
exemption.  But  a  mere  delay  of  three 
weeks  after  service  of  process,  to  assert 
the  privilege,  does  not  of  itself  consti- 
tute a  waiver,  where  the  rule  to  set  aside 
•1  Ii.  ed« 


the  service  is  taken  before  the  return 
day.  Morrow  v.  U.  H.  Dudley  &  Co. 
144  Fed.  441.  The  court  says  that  it  is 
ordinarily  sufl)cient  if  application  to  set 
aside  the  service  is  made  on  or  before 
the  return  day,  provided  no  other  step 
has  been  taken,  and  the  situation  of 
the  parties  has  not  changed  meanwhile. 

Effect  of  route  taken  or  time  consumed. 

In  point  of  time,  the  privilege  exists 
during  the  time  fairly  occupied  in  going 
to  and  returning  from  the  place  of  trial 
or  hearing,  as  well  as  during  the  time 
when  the  party  is  in  actual  attendance 
at  the  place  of  trial.  Nichols  v.  Horton, 
4  McCrary,  567,  14  Fed.  327;  Brooks  v. 
Farwell,  2  McCrary,  220,  4  Fed.  166; 
Juneau  Bank  v.  McSpedan,  5  Biss.  64, 
Fed.  Cas.  No.  7,582;  Bridges  v.  Sheldon, 
18  Blatchf.  296,  7  Fed.  17;  Plimpton  v. 
Winslow,  9  Fed.  365;  Lyell  v.  Goodwin, 
4  McLean,  29,  Fed.  Cas.  No.  8,616. 

The  privilege  continues  at  lodgings 
during  the  same  day  on  which  a  plain- 
tiff is  nonsuited.  Parker  v.  Hotchkiss, 
1  Wall.  Jr.  269,  Fed.  Cas.  No.  10,739. 

A  nonresident  party  who  remained  in 
the  state  several  days  consulting  and  ad- 
vising with  his  counsel  in  reference  to 
the  cause  and  its  conduct  did  not  lose 
his  privilege,  even  though  he  went  to 
another  city,  where  his  going  was  mad* 
necessary  by  matters  connected  with  his 
case  in  court  Kinne  ▼.  Lant,  68  Fed. 
436. 

But  when  his  business  is  done,  he  must 
return,  so  as  not  to  be  guilty  of  a  ma- 
terial deviation.  Ex  parte  Hurst,  1 
Wash.  C.  C.  186,  Fed.  Cas.  No.  6,924. 

On  this  general  subject,  see  note  to 
Long  V.  Hawken,  42  L.R.A.(N.S.)  1101, 
and  other  annotations  referred  to  there- 
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366,  decided  in  tbe  New  Jersey  sapreme 
court  nearly  one  hundred  years  ago,  upon 
the  following  reasoning:  ''Courts  of 
justice  ought  everywhere  to  be  open, 
accessible,  free  from  interruption,  and 
to  cast  a  perfect  protection  around  every 
man  who  necessarily  approaches  them. 
The  citizen  in  every  claim  of  right  which 
he  exhibits,  and  every  defense  which  he 
is  obliged  to  make,  should  be  permitted 
to  approach  them,  not  only  without  sub- 
jecting himself  to  evil,  but  even  free 
from  the  fear  of  molestation  or  hin- 
drance. He  should  also  be  enabled  to  pro- 
cure, without  dififtculty,  the  attendance 
of  all  such  persons  as  are  necessary  to 
manifest  his  rigrhts.  Now,  this  great 
object  in  the  administration  of  justice 
would  in  a  variety  of  ways  be  obstructed 
if  parties  and  witnesses  were  liable  to 
be  served  with  process  while  actually 
attending  the  cowct.  It  is  often  matter 
of  great  importance  to  the  citizen,  to 
prevent  the  institution  and  prosecution 
of  a  suit  in  any  court,  at  a  distance 
from  his  home  and  his  means  of  defense; 
and  the  fear  that  a  suit  may  be  com- 
menced there  by  summons  will  as  effect- 
ually prevent  his  approach  as  if  a  capias 
might  be  served  upon  him.  This  is 
especially  the  case  with  citizens  of  neigh- 
boring states,  to  whom  the  power  which 
the  court  possesses  of  compelling  attend- 
ance cannot  reach.'' 

[130]  The  state  courts,  with  few  ex- 
ceptions have  followed  this  rule,  apply- 
ing it  to  plaintiffs  as  well  as  defendants, 
and  to  witnesses  attending  voluntarily 
as  well  as  those  under  subpoena.  Illus- 
trative cases  may  be  cited:  Richardson 
v.  Smith,  74  N.  J.  L.  Ill,  114,  65  Atl. 
162;  Matthews  v.  Tufts,  87  N.  Y.  668; 
Mitchell  V.  Huron  Circuit  Judge,  53 
Mich.  541,  19  N.  W.  176;  Andrews  v. 
Lembeck,  46  Ohio  St.  38,  15  Am.  St. 
Rep.  547,  18  N.  E.  483;  Wilson  v.  Don- 
aldson, 117  Ind.  356,  3  L.R.A.  266,  10 
Am.  St.  Rep.  48,  20  N.  E.  250;  First  Nat. 
Bank  v.  Ames,  39  Minn.  179,  39  N.  W. 
308;  Linton  y.  Cooper,  54  Neb.  438,  69 
Am.  St.  Rep.  727,  74  N.  W.  842;  Bolz 
V.  Crone,  64  Kan.  570,  67  Pac.  1108; 
Murray  v.  Wilcox,  122  Iowa,  188,  64 
L.R.A.  534,  101  Am.  St.  Rep.  263,  97 
N.  W.  1087;  Martin  v.  Bacon,  76  Ark. 
158,  113  Am.  St.  Rep.  81,  88  S.  W.  863, 
6  Ann.  Cas.  336. 

There  are  a  few  cases  to  the  contrary, 
of  which  Bishop  v.  Vose,  27  Conn.  1, 
11;  Baldwin  v.  Emerson,  16  R.  L  304, 
27  Am.  St.  Rep.  741,  15  Atl.  83;  Lewis 
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y.  Miller,  115  Ky.  623,  74  S.  W.  691,  are 
instances. 

In  Blight  V.  Fisher  (1809)  Pet.  C.  C. 
41,  Fed.  Cas.  No.  1,542,  Mr.  Justice 
Washington,  sitting  at  circuit,  held  that 
the  privilege  of  a  suitor  or  witness  ex- 
tended on.y  to  an  excmntion  from  arrest, 
and  that  the  service  of  a  summons  was 
not  a  violation  of  the  privilege  or  a  con- 
tempt of  court  unless  done  in  the  actual 
or  constructive  presence  of  the  court. 
But  in  Parker  v.  Hotchkiss  (1849)  1 
Wall.  Jr.  269.  Fed.  Cas.  No.  10,739,  Dis- 
trict Judge  Kane,  with  the  concurrence, 
as  he  states,  of  Chief  Justice  Taney  and 
Mr.  Justice  Grier,  overruled  Blight  v. 
Fisher,  and  sustained  the  privilege  in 
favor  of  a  nonresident  admitted  to  make 
defense  in  a  pending  suit,  and  served 
with  summons  while  attending  court  for 
that  purpose,  the  court  declaring:  ''The 
privilege  which  is  asserted  here  is  the 
privilege  of  the  coiht,  rather  than  of 
the  defendant.  It  is  founded  in  the 
necessities  of  the  judicial  administration, 
which  would  be  often  embarrassed,  and 
sometimes  interrupted,  if  the  suitor 
might  be  vexed  with  process  while  at- 
tending upon  the  court  for  the  protec- 
tion of  his  rights,  or  the  witness  while 
attending  to  testify.  Witnesses  would 
be  chary  of  coming  within  our  jurisdic- 
tion, and  would  be  exposed  [131]  to 
dangerous  influences,  if  they  might  be 
punished  with  a  lawsuit  for  displeasing 
parties  by  their  testimony;  and  even 
parties  in  interest,  whether  on  the  record 
or  not,  might  be  deterred  from  the  right- 
fully fearless  assertion  of  a  claim  or 
the  rightfully  fearless  assertion  of  a 
defense,  if  they  were  liable  to  be  visited 
on  the  instant  with  writs  from  the  de- 
feated party."  Since  this  decision,  the 
Federal  circuit  and  district  courts  have 
consistently  sustained  the  privilege. 
Juneau  Bank  v.  McSpedan,  5  Biss.  64, 
Fed.  Cas.  No.  7,582;  Brooks  y.  Farwell, 
2  McCrary,  220,  4  Fed.  166;  Atchison 
v.  Morris,  11  Biss.  191,  11  Fed.  582; 
Nichols  V.  Horton,  4  McCrary,  567,  14 
Fed.  327;  Wilson  Sewing  Mach.  Co.  v. 
Wilson,  23  Blatchf.  51,  22  Fed.  803; 
Small  V.  Montgomery,  23  Fed.  707; 
Kinne  v.  Lant,  68  Fed.  436;  Hale  v. 
Wharton,  73  Fed.  739;  Morrow  v.  U.  H. 
Dudley  &  Co.  144  Fed.  441 ;  Skinner  ft 
M.  Co.  v.  Waite,  155  Fed.  828;  Peet  v. 
Fowler,  170  Fed.  618;  Roschynialski  v. 
Hale,  201  Fed.  1017. 

Judgment  affirmed* 
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JAMBS  SIM,  Petitioner^ 

V. 

WILUAM  BDBNBORN. 

(See  a  a  R^>orter'e  ed.  131-136.) 

Vedoral  €»nrts  —  following  dedston  of 
state  court "—  resoleslon  —  restoration 
of  status  quo. 

The  Federal  Supreme  Court,  when 
aadertaking  to  determine  rights  dependent 
upon  the  laws  of  a  state,  should  follow  a 
riling  of  the  highest  court  of  that  state 
that  persons  induced  to  subscribe  to  a 
syndicate  agreement  for  the  purchase  of  the 
capital  Bto<£  of  an  existing  corporation,  to- 
gether with  certain  eoal  properties,  through 
the  misleading  representations  and  suppres- 
nons  of  fact  of  the  promoter,  whom  they 
created  their  agent  in  the  matter,  may  re- 
scind, upon  discovering  that  he  was  a  ma- 
jority owner  of  the  stock  to  be  purchased, 
and  recover  the  amount  of  their  subscrip- 
tions, without  doing  anything  more  to  re- 
store the  status  quo  than  to  tender  the 
stock  which  they  had  received  under  the 
agreement. 

[For  oth^T  cases,  see  Courts,  YII.  c  18,  In 
I>igest  Sup.  Ct   1908.] 

[No.  8.1 

Argued  May  6,  1015.  Feetored  to  docket 
for  reargument  April  3,  1016.  Reargued 
October  23,  1016.  Decided  December  4, 
1016. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  .iud^- 
ment  which  reversed  a  judgment  of  the 
District  Court  for  the  Eastern  District 
of  New  York,  in  favor  of  plaintiff,  in  a 
salt  to  rescind  a  contract  for  fraud  and 
to  recover  payments  made  thereunder. 
Reversed;  judgment  of  trial  court 
affirmed. 

See  same  case  below,  124  C.  C.  A.  339, 
206  Fed.  275. 

The  facts  are  stated  in  the  opinion. 

Kr.  Thenm  O.  Strong  argued  the 
eanae  and  filed  a  brief  for  petitioner : 

Proper  deference  and  respect  for  the 
daeision  of  the  New  York  eourt  of  ap- 
peals in  Heekscher  t.  Edenbom,  203  N. 

Note. — As  to  state  deriisions  and  laws 
as  rales  of  decision  in  Federal  courts — 
see  notes  to  Clark  y.  Graham,  5  L.  ed.  U. 
8.  334;  Elmendorf  v.  Taylor,  6  L.  ed. 
XT.  8.  290;  Jackson  ex  dem.  8t.  John  y. 
Chew,  6  L.  ed.  U.  S.  583;  Mitchell  y. 
Burlington,  18  L.  ed.  U.  8.  351;  United 
Btatps  ex  rcl.  Bntz  v.  Muscatine,  19  L. 
ed.  U.  S.  490;  Forepaugh  v.  Delaware, 
L.  A  W.  R.  Co.  5  L.R.A.  508;  and  Snare 
k  T.  Co.  y.  Friedman,  40  L.R.A.(N.S.) 
380. 
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Y.  210,  96  N.  E.  441,  should  haye  led 
the  oireoit  court  of  appeals,  in  a  ease 
balanced  with  doubt,  to  lean  toward  fol- 
lowing the  decision  of  that  eourt.  Not 
to  do  so  was  a  disregard  of  the  rule  of 
comity  respecting  decisions  of  the  Fed- 
eral and  state  courts  repeatedly  an- 
nounced by  this  eourt 

Messenger  y.  Anderson,  225  U.  8.  436, 
56  L.  ed.  1152,  32  Sup.  Ct  Rep.  739; 
Kuhn  y.  Fairmount  Coal  Co.  215  U.  8. 
349,  54  L.  ed.  228,  30  Sup.  Ct  Rep.  140; 
Equitable  Life  Assur.  Soc.  v.  Brown,  213 
U.  8.  25,  53  L.  ed.  682,  29  Sup.  Ct  Rep. 
404;  Chicago  Theological  Seminary  y. 
Dlinois,  188  U.  S.  662,  674,  47  L.  ed.  641, 
649,  23  Sup.  Ct  Rep.  386;  Bienville 
Water  Supply  Co.  y.  Mobile,  186  U.  8. 
212,  220,  46  L.  ed.  1132,  U35,  22  Sup.  Ct. 
Rep.  820;  Forsyth  v.  Hammond,  166  U. 
S.  606,  41  L.  ed.  1095,  17  Sup.  Ct  Rep. 
665;  Baltimore  &  0.  R.  Co.  v.  Baugb,  149 
U.  8.  368,  370,  37  L.  ed.  772,  773,  13 
Sup.  Ct.  Rep.  914;  Bucher  v.  Cheshire 
R.  Co.  125  U.  8.  565,  31  L.  ed.  795,  8 
Sup.  Ct.  Rep.  974;  Burgess  y.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct. 
Rep.  10. 

Heekscher  y.  Edenbom,  supra,  is  a 
well  supported  adjudication  against 
Edenbom  in  an  action  involving  this 
very  syndicate  agreement,  that  the  syndi- 
cate subscribers  who  made  and  paid 
their  subscriptions,  haying  no  knowledge 
or  information  of  Edenbom's  majority 
ownership  in,  and  control  of,  the  United 
States  Iron  Company,  and  of  his  inten- 
tion not  to  pay  his  subscription  of  $500,- 
000  in  cash,  but  in  stock,  and  of  the 
fact  that,  as  agent  and  attorney  of  the 
subscribers,  he  was  engaged  in  purchas- 
ing from  himself  his  own  property,  are 
entitled  to  recover. 

Dickerman  v.  Northern  Tmst  Co.  176 
U.  8.  181,  203,  44  L.  ed.  423,  434,  20 
Sup.  Ct.  Rep.  311;  Yeiser  y.  United 
States  Board  &  Paper  Co.  52  L.R.A.  724, 
46  C.  C.  A.  567,  107  Fed.  340 ;  Brewster 
y.  Hatch,  122  N.  Y.  349, 19  Am.  St.  Rep. 
498,  25  N.  E.  505;  Tyler  y.  Savage,  143 
U.  8.  79,  98,  36  L.  ed.  82,  90,  12  Sup. 
Ct.  Rep.  90;  United  States  y.  Carter,  217 
U.  8.  286,  305-309,  54  L.  ed.  769,  775- 
777,  30  Sup.  Ct.  Rep.  515,  19  Ann.  Cas. 
594;  Michoud  v.  Girod,  4  How.  503,  11 
L.  ed.  1076;  Re  Frazin,  104  C.  C.  A.  529, 
181  Fed.  307;  Brooks  y.  Martin,  2  Wall. 
70,  17  L.  ed.  732;  Wadsworth  y.  Adams, 
138  U.  8.  380,  388,  34  L.  ed.  985,  987, 
11  Sup.  Ct.  Rep.  303 ;  Glover  y.  Ames,  8 
Fed.  351 ;  Chrvstie  v.  Foster,  9  C.  C.  A. 
000.  26  U.  S,  App.  67.  61  Fed.  651 ;  Mc- 
Kinley  y.  WiUiams,  20  C.  C.  A.  312,  36 
U.  8.  App.  749,  74  Fed.  94;  Alger  y. 
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Anderson^  78  Fed.  729;  Mastin  ▼.  Noble, 
85  C.  C.  A.  98,  157  Fed.  506;  Byrne  v. 
Jones,  90  G.  C.  A.  101,  159  Fed.  321;  20 
Cyc.  60;  Baker  v.  Lever,  67  N.  Y.  304, 
23  Am.  Rep.  117;  Central  R.  Co.  ▼. 
Kisch,  L.  R.  2  H.  L.  99;  Endsley  v. 
Johns,  120  HI.  469,  60  Am.  Rep.  572,  12 
N.  E.  247;  Cleveland  ▼.  Richardson 
(Cleveland  v.  Smith)  132  U.  S.  318,  33  L. 
ed.  384,  10  Sup.  Ct.  Rep.  100;  Shappirio 
T.  Goldberg,  192  U.  S.  232,  48  L.  ed. 
419,  24  Sup.  Ct.  Rep.  259;  1  Am.  ft  Eng. 
Ene.  Law,  title.  Agency,  1081;  31  Cyo. 
title.  Principal  &  Agent,  1431-1440;  Na- 
tional Bank  &  Loan  Co.  ▼.  Petrie,  189  U. 
S.  423,  47  L.  ed.  879,  23  Sup.  Ct.  Rep. 
512;  National  Bank  &  Loan  Co.  t.  Carr, 
189  U.  S.  426,  47  L.  ed.  881,  23  Sup.  Ct. 
Rep.  513 ;  Carr  v.  National  Bank  ft  Loan 
Co.  167  N.  Y.  375,  82  Am.  St.  Rep.  725, 
60  N.  E.  649;  Robertson  v.  Chapman, 
152  U.  S.  673,  681,  38  L.  ed.  592,  595, 
14  Sup.  Ct.  Rep.  741;  Mastin  ▼.  Noble, 
85  C.  C.  A.  98,  157  Fed.  506;  Marye  t. 
Strouse,  5  Fed.  483;  Conkey  v.  Bond, 
36  N.  Y.  427;  Pence  v.  Langdon,  99  U. 
S.  578,  25  L.  ed.  420, 13  Mor.  Min.  Rep. 
32;  Downey  ▼.  Finucane,  205  N.  Y.  250, 
40  L.R.A.(N.S.)  307,  98  N.  E.  391;  Mack 
T.  Latta,  178  N.  Y.  525,  67  L.R.A.  126, 
71  N.  E.  97;  Morgan  v,  Skiddy,  62  N. 
Y.  319,  7  Mor.  Min.  Rep.  74;  Central  R. 
Co.  y.  Kisch,  L.  R.  2  H.  L.  113;  Horn- 
blower  v.  Crandall,  7  Mo.  App.  220; 
affirmed  in  78  Mo.  581;  Franey  v.  War- 
ner, 96  Wis.  222,  71  N.  W.  81;  Hebgen 
T.  Koeffler,  97  Wis.  313,  72  N.  W.  745. 

The  circuit  court  of  appeals  erred  in 
holding,  contrary  to  Heckscher  v.  Eden- 
born,  that  the  complainant  did  not  state 
a  cause  of  action  because,  on  the  facts 
set  forth  therein,  defendant  was  not 
placed  in  statu  quo. 

Heckscher  v.  Edenbom,  203  N.  Y.  210, 
96  N.  E.  441,  correctly  decided  that  the 
defendant  was  guilty  of  constructive 
fraud;  that  plaintiff  did,  as  far  as  pos- 
sible, put  him  in  statu  quo,  and  that 
if  there  was  not  complete  restoration,  de- 
fendant's own  fraud  prevented  it,  and 
he  should  bear  the  consequences. 

Dickerman  v.  Northern  Trust  Co.  176 
n.  S.  181,  44  L.  ed.  423,  20  Sup.  Ct.  Rep. 
311;  Masson  y.  Bovet,  1  Denio,  69,  43 
Am.  Dec.  651;  Hammond  y.  Pennock,  61 
N.  Y.  145;  Guckenheimer  y.  Angevine, 
81  N.  Y.  397;  Butler  v.  Prentiss,  158  N. 
Y.  49,  52  N.  E.  652;  Moore  y.  Mutual 
Reserve  Fund  Life  Asso.  121  App.  Div. 
335, 106  N.  Y.  Supp.  255;  Veazle  v.  Wil- 
liams,  8  How.  134-158.  12  L.  ed.  1018- 
1028;  Neblett  y.  Macfarland,  92  U.  S.  j 
101,  105,  23  L.  ed.  471 ;  Commonwealth ' 
8.  S.  Co.  T.  Ajnerican  Shipbuilding  Co. 

too 


197  Fed.  780;  Perry  v.  Hale,  143  Mass. 

540,  10  N.  E.  174;  O'Shea  v.  Vaughn, 
201  Mass.  412,  87  N.  E.  616:  Paquin  y. 
Milliken,  163  Mo.  79,  63  S.  W.  417, 
1092;  St.  John  Mfg.  Co.  y.  Munger,  106 
Mich.  90,  29  L.R.A.  63,  64  N.  W.  3; 
Vandyke  v.  Walters,  88  111.  444;  Felt  y. 
Bell,  205  111.  213,  68  N.  E.  794;  Gatling 
y.  Newell,  9  Ind.  572;  Colson  y.  Smith, 
9  Ind.  9;  Downer  v.  Smith,  32  Vt.  1,  76 
Am.  Dec.  148;  Kerr,  Fr.  p.  369;  24  Am. 
ft  Eng.  Enc.  Law,  623. 

The  circuit  court  of  appeals  erroneous- 
ly held,  as  the  turning  point  of  the 
case,  that  the  transaction  was  such  that 
the  plaintiff  could  not  put  defendant  in 
statu  quo,  and  that  if  there  was  any 
right  of  rescission,  it  must  be  worked 
out  through  the  company. 

Dewing  y.  Perdicaries,  96  U.  S.  193, 
196,  24  L.  ed.  654>  655;  Hanchett  v. 
Blair,  41  C.  C.  A.  76.  100  Fed.  817; 
Morawetz,  Priv.  Corp.  §§  236a,  237,  292, 
565-567;  Old  Dominion  Copper  Min.  ft 
Smelting  Co.  v.  Lewisohn,  210  U.  S.  216, 
52  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634; 
Davis  y.  Las  Ovas  Co.  227  U.  S.  80,  57  L. 
ed.  426,  33  Sup.  Ct.  Rep.  197;  Yeiser  y. 
United  States  Board  ft  Paper  Co.  52 
LJI.A.  724^  46  C.  C.  A.  567,  107  Fed. 
340;  Blum  y.  Whitney,  185  N.  Y.  232,  77 
N.  B.  1159. 

The  fact  that  the  contract  was  exe- 
cuted was  erroneously  relied  on  by  the 
circuit  court  of  appeals  to  defeat  a  re* 
oovery. 

Carr  y.  National  Bank  ft  Loan  Co.  167 
N.  Y.  375,  82  Am.  St.  Rep.  725,  60  N.  E. 
649,  affirmed  in  189  U.  S.  426,  47  L.  ed. 
881,  23  Sup.  Ct.  Rep.  513;  Turner  v. 
Ward,  154  U.  S.  618,  23  L.  ed.  391,  14 
Sup.  Ct.  Rep.  1179;  Burton  v.  Driggs, 
20  Wall  125,  22  L.  ed.  299;  Smith  y. 
Richards,  13  Pet.  26,  10  L.  ed.  42; 
Canadian  Agency  Co.  v.  Assets  Realisa- 
tion Co.  165  App.  Div.  96,  150  N.  Y. 
Supp.  758;  24  Am.  ft  Eng.  Ene.  Law, 
G13;  Bigelow,  Fr.  p.  430;  Tyler  y.  Sav- 
age, 143  U.  S.  79,  98,  36  L.  ed.  82,  90, 12 
Sup.  Ct.  Rep.  340;  Crosby  y.  Buchanan, 
23  WalL  420,  457,  23  L.  ed.  138;  Cleve^ 
land  V.  Richardson  (Cleveland  v.  Smith) 
132  U.  S.  318,  33  L.  ed.  384,  10  Sup. 
Ct.  Rep.  100;  Stewart  v.  Wyoming  Cat- 
tle Ranch  Co.  128  U.  S.  383,  388,  32 
L.  ed.  439,  442,  9  Sup.  Ct.  Rep.  101 ;  At- 
lantic Delaine  Co.  v.  James,  94  U.  S. 
207,  24  L.  ed.  112;  Union  R.  Co.  v.  Dull, 
124  U.  S.  173,  31  L.  ed.  417,  8  Sup.  Ct. 
Rep.  433;  Maxwell  Land-Grant  Case,  121 
U.  S.  325,  30  L.  ed.  949,  7  Sup.  Ct.  Rep. 
1015;  Neblett  v.  Macfarland,  92  U.  S. 
101,  103,  23  L.  ed.  471,  472. 
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Messrs.  JoMph  W.  Bailty  and  Martin 
W.  Littleton  argued  the  eause,  and,  with 
Mr.  Owen  N.  Brown,  filed  a  brief  for 
senondent: 

The  role  of  law  annooneed  in  Heek- 
adier  t.  Edenbom,  203  N.  T.  210,  96  N. 
E.  441,  ia  not  binding  on  this  court  be^ 
eanae  a  question  of  general  jurisprudenee 
is  inyolved  in  which  this  court  will 
ezereise  its  own  independent  judgment. 

Chicago  y.  Bobbins,  2  Black,  418,  17 
L.  ed.  298;  Burgess  v.  Seligman,  107  XT. 
8.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10; 
Gardner  y.  Michigan  C.  B.  Go.  150  U.  S. 
349,  358,  37  L.  ed.  1107,  1109,  14  Sup. 
Ct  Bep.  140. 

Contracts  and  transactions  between  in- 
diyidnala  and  corporations  of  which  they 
are  directors  or  officers,  which  are  fair, 
which  are  made  in  good  faith,  which  do 
not  secure  to  individuals  any  undue  or 
unjust  benefit  or  advantage,  and  in  which 
the  interest  of  the  individuals  and  the 
duty  of  the  officers  work  in  unison  for 
the  welfare  of  the  corporation,  are  valid 
and  oiforeeable  both  at  law  and  in 
equity. 

Wyman  y.  Bowman,  62  C.  C.  A.  189, 
127  Fed.  257;  Twin-Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587,  23  L.  ed.  328; 
Omaha  Hotel  Cb.  v.  Wade,  97  U.  8.  13, 
24  L.  ed.  917;  Continental  Ins.  Co.  v. 
New  ToA  &  H.  B.  Co.  187  N.  Y.  238,  79 
K.  E.  1026;  Burden  y.  Burden,  159  N. 
Y,  307,  54  N.  E.  17. 

An  individual  stockholder  of  a  corpo- 
ration cannot  enjoin  the  execution  oi  a 
contract  between  the  board  of  directors 
ef  a  corporation  and  one  of  the  members 
of  the  board  unless  fraud,  undue  ad- 
yantage,  or  unfairness  is  shown.  Cowell 
y.  McMillan,  100  C.  C.  A.  443,  177  Fed. 
25.  If  the  contract  is  not  unfair  to 
the  eorporation,  and  is  made  in  good 
faith,  and  secures  to  the  director  no  un- 
due or  unjust  benefit  or  advantage,  an 
individual  stockholder  cannot  complain 
unless  he  can  establish  fraud. 

Burden  y.  Burden  and  Continental  Ins. 
Co.  y.  New  Yoi^  ft  H.  B.  Co.  supra. 

An  action  to  recover  moneys  paid 
upon  a  contract  rescinded  by  one  of  the 
IMurtiee  on  the  ground  of  fraud  is  based 
on  the  promise  to  pay  implied  by  law, 
and  is  therefore  an  action  for  money  had 
and  received. 

Freer  y.  Denton,  61  N.  Y.  495;  Byxbie 

y.  Wood,  24  N.  Y.  607;  Heckscher  v. 

Edenbom,  131  App.  Div.  253,  115  N.  Y. 

Supp.  673 ;  Gould  v.  Cayuga  County  Nat. 

Bank,  86  N.  Y.  75;  Lambert  y.  Elmen- 

dorf,  124  App.  Div.  758, 109  N.  Y.  Supp. 

574;  Wilson  v.  New  United  States  Cattle- 

Banch  Co.  20  C.  C.  A.  244^  36  IT.  S.  App. 
61  li.  ed. 


634, 73  Fed.  994;  Bridge  v.  Penniman,  19 
Jones  &  S.  183. 

To  enable  a  person  to  maintain  an 
action  for  money  had  and  received,  it 
is  necessary  for  him  to  establish  that 
the  person  sought  to  be  charged  have 
received  money  belonging  to  hun,  or  to 
which  he  is  entitled;  that  is  an  elemen- 
tary fact  on  which  the  right  of  action 
depends. 

National  Trust  Co.  y.  Gleason,  77  N. 
Y.  400,  33  Am.  Bep.  632;  Limited 
Invest.  Asso.  v.  Glendale  Invest.  Abbo. 
99  Wis.  58,  74  N.  W.  633;  New 
York  Guaranty  ft  Indemnity  Co.  v. 
Gleason,  78  N.  Y.  503;  Phoenix  Bridge 
Co.  v.  New  Jersey  Steel  ft  L  Co.  30  App. 
Div.  614^  52  N.  Y.  Supp.  275;  27  C^c 
860. 

Bescission  could  only  be  effected  by  a 
majority  of  the  syndicate  subscribers  if 
the  transaction  was  fair  and  no  undue 
advantage  was  taken  of  the  syndicate 
by  Edenbom. 

PoUits  y.  Wabash  R.  Cb.  207  N.  Y. 
127,  100  N.  B.  721. 

The  remedies  which  a  subscriber  to 
the  stock  of  the  corporation  has  under 
the  circumstances  are : 

(a)  If  the  subscriber  has  been  induced 
by  ^aud  to  subscribe,  he  may  have  an 
action  in  the  nature  of  deceit  against 
the  one  who  has  made  the  false  repre- 
sentations. 

(b)  If  the  subscription  to  the  stock 
was  induced  by  a  false  representation 
of  the  agent  of  the  corporation,  he  may 
bring  an  action  against  the  corporation 
for  the  purpose  of  rescinding  the  sub- 
scription, or  he  could,  perhaps,  surrender 
his  stock  to  the  corporation  and  demand 
back  the  money  paid  for  it. 

(c)  If  the  agent  has  merely  failed  to 
disclose  his  interest  in  property  sold  to 
the  syndicate  or  corporation,  or  a  secret 
profit  made  in  connection  with  such  sale, 
the  action  belongs  to  the  corporation, 
which,  under  proper  circumstances,  may 
either  rescind  the  sale,  returning  the 
property  purchased  and  receiving  back 
the  money  or  stock  paid  therefor,  or  it 
may  compel  him  to  account  for  the 
profits  obtained  by  such  sale.  In  case 
the  corporation  does  not  undertake  to 
sue  on  its  own  motion,  a  stockholder  may 
bring  suit,  joining  the  corporation  as  a 
party  defendant. 

New  Sombrero  Phosphate  Co.  y.  Er- 

langer,  L,  R.  5  Ch.  Div.  73,  46  L.  J.  Ch. 

N.  S.  425,  36  L.  T.  N.  S.  222,  25  Week. 

Rep.  436;  Bagnall  v.  Carlton,  L.  R.  6 

Ch.  Div.  371,  47  L.  J.  Ch.  N.  S.  30,  87 

L.  T.  N.  S.  481,  26  Week.  Rep.  243;  Twy- 

cross  y.  Grant,  L.  R.  2  C.  P.  Div.  503; 
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Whaley  Bridge  Calieo  Printing  Go.  t. 
Oreen,  L.  B.  5  Q.  B.  Div.  109,  49  L.  J. 
Q.  B.  K  S.  326,  41  L.  T.  N.  S.  674,  28 
Week.  Rep.  351;  Emma  Silver  Min.  Co. 
T.  Orant,  L.  B.  11  Ch.  Div.  918;  Lydney 
V.  Wigpool  Iron  Co.  v.  Bird,  L.  R.  33  Ch. 
Div.  86,  66  L.  T.  N.  S.  668,  34  Week. 
Rep.  749;  South  Joplin  Land  Co.  v. 
Case,  104  Mo.  672, 16  S.  W.  390;  Cortes 
Co.  V.  Thannhauser,  46  Fed.  730;  Simons 
V.  Vulcan  Oil  &  Min.  Co.  61  Pa.  202, 
100  Am.  Dee.  628,  6  Mor.  Min.  Rep.  633 ; 
Pittshurg  Min.  Co.  v.  Spooner,  74  Wis. 
307, 17  Am.  St.  Rep.  149,  42  N.  W.  269, 
17  Mor.  Min.  Rep.  226;  Parker  v.  Nicher- 
son^ll^  Mass.  196;  Tale  Gas  Stove  Co. 
T.  Wilcox,  64  Conn.  101,  26  L.R.A.  90, 
42  Am.  St.  Rep.  169,  29  Atl.  303; 
Chandler  v.  Bacon,  30  Fed.  638;  Ex- 
Mission  Land  &  Water  Co.  v.  Flash,  97 
CaL  610,  32  Pac.  600;  Burbank  v.  Den- 
nis, 101  Cal.  90,  36  Pac.  444;  Colton 
Lnprov.  Co.  v.  Richter,  26  Misc.  26,  66 
N.  T.  Supp.  486;  Insurance  Press  v. 
Montauk  Fire  Detecting  Wire  Co.  103 
App.  Div.  472,  93  N.  Y.  Supp.  134; 
Brewster  v.  Hatch,  122  N.  Y.  349,  19 
Am.  St.  Rep.  498,  26  N.  E.  606. 

In  each  of  these  cases  the  amount  of 
damage  is  restricted  carefully  to  the 
profits  made  by  the  promoter;  or,  if  a 
rescission  is  permitted,  only  the  sale  of 
such  property  as  has  been  actually  trans- 
ferred by  the  promoter  to  the  corpora- 
tion is  abrogated,  and  the  amount  paid 
for  such  property  returned  to  the  corpo- 
ration. There  is  never  any  attempt  to 
mulct  the  promoter  beyond  what  he 
actually  received. 

It  is  also  clear  that  the  corporation  is 
the  proper  party  plaintiff  and  that  the 
shareholders'  only  right  is  through  the 
corporation. 

Morawetz,  Priv.  Corp.  §  292. 

Although,  in  view  of  the  fact  that  by 
the  syndicate  agreement  the  subscribers 
expressly  authorized  the  purchase  of  this 
specific  property,  it  is  doubtful  if  they 
would  be  entitled  to  recover  in  any  form 
of  action  unless  they  could  show  actual 
fraud  or  secret  profits  obtained  by  the 
defendant. 

Hutchinson  t.  Simpson,  92  App.  Div. 
398,  87  N.  Y.  Supp.  369;  Blum  v.  Whit- 
ney,  186  N.  Y.  240,  77  N.  E.  1169. 

Plaintiff  and  his  assignors  did  not 
offer  to  and  did  not  place  defendant  in 
statu  quo. 

Grymes  v.  Sanders,  93  U.  S.  66,  23  L. 

ed.  798,  10  Mor.  Min.  Rep.  445;  Cobb 

V.  Hatfield,  46  N.  Y.  637;  Frpncis  v.  New 

York  &  B.  Elev.  R.  Co.  108  N.  Y.  97,  15 

N.  E.  192;  Cnrtiss  v.  Howell,  39  N.  Y. 

216;  Getty  v.  Devlin,  64  N.  Y.  403,  7 
^oa 


Mor.  Min.  Rep.  29;  Vail  v.  Reynolds, 
118  N.  Y.  297,  23  N.  E.  301;  Hammond 
V.  Pennock,  61  N.  Y.  146;  Pullman  v. 
Alley,  63  N.  Y.  637;  Gould  v.  Cayuga 
County  Nat.  Bank,  86  N.  Y.  76;  Hogan 
V.  Weyer,  6  Hill,  389;  Bedell  v.  Bedell, 
3  Hun,  680 ;  Re  Cape  Breton  Co.  L.  R.  19 
Ch.  Div.  77;  Cavendish-Bentinck  v.  Fenn, 
L.  R.  12  App.  Cas.  668,  67  L.  T.  N.  S. 
773,  67  L.  J.  Ch.  N.  S.  562,  36  Week. 
Rep.  441;  Ladywell  Min.  Co.  v.  Brookes, 
L.  R.  36  Ch.  Div.  400,  66  L.  J.  Ch.  N.  S. 
684,  36  Week.  Rep.  786,  66  L.  T.  N.  S. 
677;  Re  Lady  Forrest  Gold  Mine  [1901] 
1  Ch.  682,  70  L.  J.  Ch.  N.  S.  276,  84  L. 
T.  N.  S.  659, 17  Times  L.  R.  198,  8  Man- 
son,  438. 

When  the  subject-matter  of  a  contract 
has  been  so  dealt  with  that  the  court 
cannot  place  the  parties  in  their  original 
state,  there  can  be  no  rescission,  but 
the  parties  must  be  left  to  an  action  fox 
damages. 

Farmers'  Bank  v.  Grove,  12  How.  61, 
13  L.  ed.  889 ;  Mowrey  v.  Walsh,  8  Cow. 
238;  Curtiss  v.  Howell,  39  N.  Y.  211; 
Paddon  v.  Taylor,  44  N.  Y.  371. 

Mr.  Justice  McBesmolds  delivered  the 
opinion  of  the  court : 

By  an  action  at  law  commenced  in  the 
supreme  court.  Kings  county.  New  York, 
and  subsequently  removed  to  the  United 
States  circuit  court  because  of  diverse 
citizenship,  petitioner,  Sim,  sought  to  re- 
cover from  respondent  the  amounts  paid 
upon  subscriptions  to  a  syndicate  agree- 
ment which  the  latter  fraudulently  in- 
duced him  and  his  assignors  to  make. 
By  stipulation,  a  jury  being  waived,  the 
issues  were  referred  to  a  referee.  The 
reported  facts,  essential  to  an  under- 
standing of  points  now  involved,  are 
summarized  below. 

[1381  While  owning  the  majority 
stock  of  United  States  Iron  Company, 
respondent  and  others  conceived  a 
scheme  to  consolidate  it  with  certain 
coal  properties,  erect  blast  furnaces,  en- 
^e  in  smelting  and  manufacturing 
iron,  etc.  He  accordingly  prepared  an 
agreement,  dated  April  16,  1902,  stating 
generally  the  ends  in  view,  and  invited 
subscriptions.  This  instrument  design 
nated  him  and  two  others  as  ''syndicate 
managers,"  and  recited  there  was  an 
opportunity  to  acquire  for  cash  the  $1,- 
000,000  capital  stock  of  that  company, 
together  with  valuable  coal  properties, 
and  that  the  purpose  was  to  raise  the 
essential  two  and  a  half  million  dollars. 
It  further  specified  that  "the  syndicate 
managers  hereunder  shall  have  the  di- 
rection and  management  of  the  subjeet- 
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matt«r  of  the  said  syndicate,  and  eaoh 
snbseriber  nominates  and  appoints  the 
syndicate  managers  his  agents  and  at- 
torneys irrevocablei  until  the  termina- 
tion of  this  agreement,  to  exercise  all 
the  rights  of  the  subscribers  in  and  to 
the  properties  proposed  to  be  acquired.'' 
Still   other  provisions   conferred   upon 
the  managers  wide  discretion  and  powers 
of  control.    Petitioner  and  his  assignors 
became  subscribers  while  in  entire  igno- 
rance of  respondent's  true  position.    He 
represented  that  it  was  proposed  to  pur- 
chase only  valuable  and  paying  prop- 
erties; that  subscriptions  were  payable 
in  dollars,  and  not  in  property;  that  he 
had  made  a  subscription  for  $500,000, 
payable  in  dollars;  that  the  enterprise 
was  being  organized  in  good  faith;  that 
all,  according  to  their  interest,  had  equal 
rights  and  stood  on  same  basis;  that 
every  man's  dollar  was  put  up  against 
every  other  man's  dollar;  and  that  there 
were  to  be  no  special  advantages  to  any- 
one.   In  fact,  however,  he  always  intend- 
ed to  utilize  stock  owned  by  him  in  pay- 
ment of  his  subscription.    The  managers 
changed  the  company's  name  to  Sheffield 
Coal   &   Iron   Company,   increased   the 
capital  to  $2,500,000,  and  caused  it  to 
acquire  additional  coal  properties.    For 
cash  paid  to  them  [134]  by  syndicate 
members,  they  delivered  an  equal  amount 
of  stock  issued  by  the  corporation.    In 
settlement  of  his  subscription  (reduced 
from  $500,000  to  $475,000)   respondent 
surrendered  the  majori^  stock  in  United 
States  Iron  Company,  at  a  valuation  of 
$70  per  share,  paid  balance  in  cash,  and 
took  new  certificates.    When  he  solicited 
and  obtained  subscriptions  and  received 
payments,  he  knew  subscribers  were  re- 
lying upon  him  faithfully  to  act  as  their 
agent.    Subsequent  to  the  specified  trans- 
actions petitioner  and  his  assignors  dis- 
covered respondent's  interest,  and  there- 
upon promptly  elected  to  rescind  their 
subscriptions,   gave   due   notice  to   the 
managers,  offered  to  return  and  restore 
all  stock  received,  and  demanded  their 
money. 

Belying  on  Heckscher  v.  Edenbom,  203 
K.  T.  210,  96  N.  £.  441,  the  referee  re- 
ported that  Edenbom  was  liable  for 
amounts  paid,  with  interest,  and  final 
judgment  therefor  was  duly  entered. 
The  circuit  court  of  appeals  declined  to 
foUow  the  state  court,  and,  being  of 
opinion  that  '4t  is  a  condition  of  rescis- 
sion that  the  status  quo  shall  be  re- 
stored." and  that  no  such  restoration  had 
been  offered,  reversed  the  trial  court  (124 
C.  C.  A.  339,  206  Fed.  276,  277).    The 

cause  is  here  upon  writ  of  eertioraiL 
•1  li.  ed. 


Heckscher  ▼•  Edenbom  arose  out  of 
another  subscription  to  the  a^eement 
now  involved,  and  the  essential  facts 
there  and  here  are  substantially  alike. 
After  much  consideration  the  court  of 
appeals  decided  in  favor  of  plaintiff, 
Heckscher,  holding  the  agreement  was 
vitiated  by  fraud  because  Edenbom 
failed  to  reveal  his  interest  in  the  stock 
intended  to  be  purchased,  and,  further, 
that  tender  of  stock  actually  received 
was  all  the  subscriber  could  do  towards 
restoring  the  original  position,  and  con- 
stituted an  adequate  preliminary  to  an 
action  for  recovery.  The  opinion  ex- 
Dresses  that  court's  deliberate  conclusion 
upon  the  issues,  and  is  supported  by 
reference  to  earlier  decisions  of  its  own 
and  other  authorities. 

[185]  Petitioner  now  contends  that 
the  court  of  appeals  was  correct  upon 
principle,  and,  moreover,  that  if  doubts 
exist  they  should  be  resolved  in  favor  of 
its  opinion.  On  the  other  hand,  respond- 
ent maintains  the  questions  involved  are 
of  general  law,  and  that  the  state  court 
reached  an  unwarranted  result,  not  to 
be  accepted  here. 

This  court  has  many  times  considered 
how  far  Federal  tribunals,  when  under- 
taking to  enforce  laws    of   the    states, 
should  follow  opinions  of  their  courts. 
The  authorities  were  reviewed  and  rule 
announced  in  Burgess  v.  Seligman,  107 
U.  S.  20,  33-35,  27  L.  ed.  359,  365,  366, 
2  Sup.  Ct.  Rep.  10,  which  declared  that, 
as  to  doctrines  of  commercial  law  and 
general  jurisprudence,  the  former  exer- 
cise their  own  judgment,  "but  even  in 
such  cases,  for  the  sake  of  harmony  and 
to  avoid  confusion,  the  Federal  courts 
will  lean  towards  an  agreement  of  views 
with   the  state  courts,  if  the  question 
seems   to   them   balanced   with   doubt." 
This  has  been  often  reaffirmed.    Wilson 
V.  Standefer,  184  U.  S.  399,  412,  46  L. 
ed.  612,  618,  22  Sup.  Ct.  Rep.  384;  Bien- 
ville Water  Supply  Co.  v.  Mobile,  186 
U.  S.  212,  220,  46  L.  ed.  1132,  1135,  22 
Sup.   Ct.   Rep.  820;   Stanly   County  v. 
Coler,  190  U.  8.  437,  444,  445,  47  L.  ed. 
1126,  1131,  1132,  23  Sup.  Ct.  Rep.  811; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  193  U.  S.  532,  547,  48  L.  ed.  778, 
786,  24  Sup.  Ct.  Rep.  576 ;  Tampa  Water- 
works Co.  V.  Tampa,  199  U.  S.  241,  243, 
244,  50  L.  ed.  172-174,  26  Sup.  Ct.  Rep. 
23;  Kuhn  v.  Fairmont  Coal  Co.  215  U. 
S.  349,  357-361,  54  L.  ed.  228,  233-235, 
30  Sup.  Ct.  Rep.  140;  Ennis  Waterworks 
V.  Ennis,  233  U.  S.  662,  657,  658,  58  L. 
ed.  1139-1141,  34  Sup.  Ct.   Rep.  767; 
Moore-Mansfield  Constr.  Co.  v.  Electrical 
Installation  Co.  234  IT.  S.  619,  625,  58 
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L.  ed.  1503, 1506,  34  Sup.  Ct.  Bm.  941; 
Lankford  y.  Platte  Iron  Works  Co.  235 
n.  8.  461, 474,  59  L.  ed.  316,  320,  35  Sup. 
Ct  Rep.  173. 

The  conclusions  of  the  court  of  appeals 
in  Heckscher's  Case  are  not  in  direct 
conflict  with  any  declared  views  of  this 
court  and  some  expressions  in  our  for- 
mer opinions  tend  to  support  them. 
Yeazie  v.  Williams,  8  How.  134,  158,  12 
L.  ed.  1018,  1028;  Andrews  v.  Hensler, 
6  Wall.  254,  258, 18  L.  ed.  737,  739;  Neb- 
lett  y.  Macfarland,  92  U.  S.  101,  103- 
105,  23  L.  ed.  471-473. 

Through  misleading  representations 
and  suppression  of  facts,  respondent  in- 
duced syndicate  subscribers  to  become 
parties  to  an  agreement  creating  him 
their  agent  to  acquire  and  deal  with 
certain  properties, — a  position  [136]  of 
especial  trust  and  confidence.  His  origi- 
nal undisclosed  purpose  was  to  obtain 
their  money  and  appropriate  it  toward 
pnrehase  of  something  partly  owned  by 
nimself.  Having  led  them  to  intrust 
their  funds  to  hu  discretion,  he  carried 
out  bis  preconceived  plan,  and,  as  a 
part  of  ity  caused  them  to  receive  an 
equivalent  amount  of  corporate  stock. 
Me  now  seeks  to  avoid  a  judgment,  be- 
eause  his  own  actions  have  rendered  it 
impossible  for  him  to  get  back  to  the 
beginning  point. 

This  was  not  a  proceeding  in  equity 
addressed  to  the  court's  discretion,  but 
a  demand  at  law  upon  an  agent  for 
return  of  something  improperly  received 
and  disposed  of.  The  defrauded  prin- 
cipals tendered  back  everything  received 
by  them, — did  all  they  could  towards  re- 
storing original  conditions.  In  such  cir- 
cumstances it  is  but  just  and  right  that 
any  loss  should  fall  on  the  unfaithful 
agent,  not  on  his  too-confiding  principals. 
Bee  Snow  v.  Alley,  144  Mass.  546,  551, 
69  Am.  Rep.  119,  11  N.  £.  764;  O'Shea 
T.  Vaughn,  201  Mass.  412,  87  N.  E. 
616;  Bigelow,  Fr.  430,  431;  Whart. 
Gontr.  §  285. 

We  think,  in  Heckscher  v.  Edenbom, 
the  Court  of  Appeals  reached  a  result 
well  supported  both  by  reason  and  upon 
authority,  and  that  the  courts  below 
should  have  followed  it  when  undertak- 
ing to  determine  rights  depending  upon 
the  laws  of  New  York.  The  action  of 
the  (Hrouit  Court  of  Appeals  is  accord- 
ingly  reversed;  and  the  judgment  of  the 
tnal  court  is  affirmed. 

Beversed. 

Mr.  Justice  McKenna»  Mr.  Justice 
Day,  and  Mr.  Justice  Van  Bevanter  dis- 
sent, being  of  opinion  that  the  questions 
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involved  are  of  genera],  not  local,  law; 
that  there  has  not  been  such  restoration 
of  the  status  quo  as  is  essential  to  a  re- 
covery  at  law  upon  a  rescission;  and 
that,  upon  the  facts  specially  found  by 
the  referee,  the  decision  of  the  Circuit 
Court  of  Appeals  was  right* 


[137]  THOMAS  P.  ALDER,  Petitioner, 

V. 

WILLIAM  EDENBORN. 

(See  S.  C.  Reporter's  ed.  137.) 

This  ease  is  governed  by  the  dedsion  in 
Sim  V.  Edenbom,  ante,  109. 

[No.  9.] 

Argued  May  6, 1915.  Restored  to  docket  for 
reargument  April  3,  1916.  Reargued 
October  23,  1916.  Decided  December  4, 
1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  judgmmt 
which  reversed  a  judgment  of  the  Dis- 
trict Court  for  the  Eastern  District  of 
New  York  in  favor  of  plaintiff  in  a  suit 
to  rescind  a  contract  for  fraud,  and  to 
recover  payments  made  thereunder.  Re- 
versed; judgment  of  trial  court  affirmed. 
See  same  case  below,  124  C.  C.  A.  339, 
206  Fed.  276. 

Mr.  Theron  O.  Strong  for  petitioner. 

Messrs.  Joseph  W.  Bailey,  Martin  W. 
Littleton,  and  Owen  N.  Brown  for  re- 
spondent. 

For  their  contentions,  see  their  briefs 
as  reported  in  Sim  v.  Edenbom,  ante, 
199. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

This  cause  is  similar  in  all  essential 
respects  to  Sim  v.  Edenbom,  just  decided 
[242  U.  S.  131,  ante,  199,  37  Sup.  Ct, 
Rep.  36].  Accordingly,  the  Circuit  Court 
of  Appeals'  action  is  reversed,  and  the 
judennent  of  the  trial  court  is  affirmed. 

Reversed. 

Dissenting:  Mr.  Justice  McKenna, 
Mr.  Justice  Day,  and  Mr.  Justice  Van 
Devanter. 

242  17.  8. 


uid. 


MoINTYRE  V.  KAVAKAUGH. 


ISS 


C138]  JOHN  Q.  McINTYBB,  Plff.  in  Err^ 

V. 

FREDERICK  W.  KAVANAUGH. 

(8m  a  a  Rftport«r't  ed.  138-142.) 

Partnership  —  individoal  responsibility 
for  firm's  tort. 

1.  Partners  are  individuallj  responsi- 
ble for  torts  by  the  firm  when  acting  witii- 
in  the  general  scope  of  its  business,  whether 
thej  personally  participate  therein  or  not. 
[For  other  cases,  see  Partnership.  III.  h,  in 

Digest  Sup.  Ct.  1908.) 

Bankruptcy  —  effect  of  discharge  —  lia- 
bility for  conversion  —  wilful  and 
malicious  injury  to  property. 

2.  The  unauthorized  sale  by  a  firm  of 
brokers  of  certificates  of  stock  held  by  them 
as  collateral,  and  the  apprc^riation  of  the 
avails  to  their  own  use,  witiiout  the  knowl- 
ed^  of  the  owner,  is  a  wilful  and  malicious 
injury  to  property  within  the  meaning  of 
the  provision  of  the  Bankrupt  Act  of  July 
1,  1898  (30  Stat,  at  L.  650,  chap.  641), 
I  17,  as  amended  by  the  Act  of  February  5, 
1903  (32  Stat  at  L  798,  chap.  487,  Comp. 
Stat.  1913,  I  9601),  that  a  discharge  in 
bankrupt^  shall  not  release  the  bankrupt 
from  liability  for  wilful  and  malicious  in- 
juries to  the  person  or  property  of  another. 
{For  other  cases,  see  Bankruptcy,  XI.  c,  in 

Dlscat  Sop.  Ct   1908.] 

[No.  88.] 

Argued  November  10,  1916.     Decided  De- 
cember 4,  1916. 

Pr  ERROR  to  the  Supreme  Court  of 
the  State  of  New  York  in  and  for  the 
County  of  Saratoga,  entered  pursuant 
to  the  mandate  of  the  Clonrt  of  Appeals 
of  that  state,  which  affirmed  a  judg- 
ment of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department, 
affirming  a  judgment  of  the  Trial  Term 
of  the  Supreme  Court  in  favor  of  plain- 
tiff in  an  action  against  a  discharged 
bankrupt  to  recover  damages  for  eon^ 
Tersion.    Affirmed. 

See  same  case  below,  in  appellate  di- 
vision, 128  App.  Div.  722,  112  N.  Y. 
Supp.  987;  in  court  of  appeals,  210  N. 
Y.  175,  104  N.  E.  135. 
The  f aots  are  stated  in  the  opinion. 

Mr.  Robert  H.  Patton  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

There  could  be  no  doubt  that,  under 
the  Bankniptcy  Law  as  it  existed  in 
1898,  prior  to  the  amendment  of  1903, 
the  eanse  of  action  herein  would  have 
been  released  by  a  discharge  in  bank- 
nq>tcy. 

KctOd — ^As  to  liability  of  partnership 
fbr  torts — see  note  to  Page  t.  Citizens 
Bkg.  Co.  51  LJL A.  463. 
•1  Ii.  ad. 


Crawford  ▼.  Burke,  195  XT.  8.  176^  49 
L.  ed.  147,  25  Sup.  Ct  Rep.  9:  Tindle  t. 
Birkett,  183  N.  Y.  267,  76  N.  B.  25;  Dun- 
bar  v.  Dunbar,  190  U.  S.  340,  47  L.  ed. 
1084,  23  Sup.  Ct.  R^.  757;  Kayanaugh 
v.  Mclntyre,  128  App.  Div.  722,  112  N. 
Y.  Supp.  987;  Hennequin  ▼.  Clews,  111 
U.  S.  676,  28  L.  ed.  565,  4  Sup.  Ct.  Rep. 
576. 

Where  words  particularly  designating 
specific  acts  or  things  are  followed  by 
and  associated  with  words  of  general  im- 
port comprehensively  designating  aots  or 
thingflL  the  latter  are  generally  to  be  re- 
garded as  comprehending  only  matters 
of  the  same  kind  or  class  as  those  par- 
ticularly stated.  They  are  to  be  deemed 
to  have  been  used,  not  in  the  broad  sense 
which  they  might  have  if  standing  alone, 
but  as  related  to  the  words  of  more  defi- 
nite and  particular  meaning  with  which 
they  are  associated. 

2  Sutherland,  Stat.  Constr.  9  422. 

Amendments  made  or  proposed  and 
defeated  may  throw  light  on  the  con' 
struction  of  the  act  as  finally  passed, 
and  may  properly  be  taken  into  con- 
sideration. 

Sutherland,  Stat.  Constr.  §  470;  State 
V.  Lancashire  R  Ins.  Co.  66  Ark.  466, 
46  L.R.A.  348,  51  S.  W.  633;  Barnard 
V.  Gall,  43  La.  Ann.  959, 10  So.  5;  State 
ex  rel.  Crow  v.  Hostetter,  137  Mo.  636, 
38  L.R.A.  208,  59  Am.  St  Rep.  515,  39 
S.  W.  270;  Small  v.  Small,  129  Pa.  366, 

18  Ail.    497;    Standard    Underground 
Cable  Co.  v.  Atty.  Gen.  46  N.  J.  1^.  270, 

19  Am.  St  Rep.  394,  19  Atl.  733. 

An  action  for  a  conversion  of  stocks 
or  appropriation  of  the  proceeds  thereof 
is  not  an  action  on  a  liability  for  a  wil- 
ful and  malicious  injury  to  a  person  or 
property  within  the  meaning  of  §  17a 
(2),  of  the  Bankruptcy  Lbiw  of  the 
United  States,  as  amended. 

Re  Wenham,  153  Fed.  910;  Re  Adler, 
81  C.  C.  A.  564,  152  Fed.  422;  MazweU 
V.  Martin,  130  App.  Div.  80,  114  N.  Y. 
Supp.  349;  Fechter  v.  Postd,  114  App. 
Div.  776,  100  N.  Y.  Supp.  207;  Lewis  v. 
Shaw,  122  App.  Div.  96, 106  N.  Y.  Supp. 
1012;  Barrett  v.  Prince,  16  Am.  Banlr. 
Rep.  64;  Re  Crawford,  15  Am.  Bankr. 
Rep.  277;  Re  Ennis  k  Stoppani,  171 
Fed.  755;  Collier,  Bankr.  4th  ed.  p.  222. 

The  plaintiff  in  error,  beinff  innocent 
of  any  wrongdoing  to  the  defendant  in 
error,  cannot  be  liable  for  a  wilful  and 
malicious  injury  to  property,  within  the 
meaning  of  §  17a  (2),  of  the  United 
States  Bankmptey  Law  of  18S^  m 
amended. 

Tinker  v.  Colwell,  193  U.  8.  473,  48 
L.  ed.  754,  24  Sup.  Ct  Rep.  505;  Be 
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SchultB,  109  Fed.  264^  3  N.  B.  N.  Bep. 
843. 

Mr.  Myer  Nnssbaum  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

A  discharge  in  bankruptcy  cannot 
avail  the  plaintiff  in  error  as  to  the  debt 
involved  herein. 

Kavanaugh  v.  Mclnt3rrey  128  App.  Div. 
722,  112  N.  Y.  Supp.  987. 

Plaintiff  in  error  is  just  as  guilty  of 
wrongdoing  to  the  defendant  in  error  as 
are  the  other  partners  of  the  firm  of  T. 
A.  Mclntyre  &  Company. 

Re  Peck,  206  N.  Y.  66,  41  L.R.A. 
(N.S.)  1223,  99  N.  E.  258,  Ann.  Cas. 
1914A,  798. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  was  a  member  of  T. 
A.  Mclntyre  ft  Company,  engaged  in 
business  as  brokers.  During  February, 
1908,  the  partnership  received  certain 
stock  certificates  owned  by  defendant  in 
error,  and  undertook  to  hold  them  as 
security  for  his  indebtedness,  amounting 
to  less  than  one  sixth  of  their  market 
value.  Within  a  few  weeks,  without  au- 
thority and  without  his  knowledge,  they 
sold  the  stocks  and  appropriated  the 
avails  to  their  [139]  own  use.  Shortly 
thereafter  both  firm  and  its  members 
were  adjudged  bankrupts.  After  his  dis- 
charge in  bankruptcy  this  suit  was  in- 
stituted against  plaintiff  in  error,  seek- 
ing damages  for  the  wrongful  conver- 
sion. He  set  up  his  discharge  and  also 
personal  ignorance  of  and  nonparticipa- 
tion  in  any  tortious  act. 

The  trial  court  held  the  liability  was 
for  wilful  and  malicious  injury  to  prop- 
erty and  expressly  excluded  from  release 
by  §  17  (2),  Bankruptcy  Act,  as  amend- 
ed in  1903  (32  Stat,  at  L.  798,  chap. 
487,  Comp.  SUt.  1913,  §  9601),  and  that 
the  several  partners  were  liable.  A  judg- 
ment for  damages  was  affirmed  by 
appellate  division  (128  App.  Div.  722, 
112  N.  Y.  Supp.  987)  and  court  of  ap- 
peals (210  N.  Y.  176, 104  N.  E.  135). 

That  partners  are  individually  re- 
sponsible for  torts  by  a  firm  when  acting 
within  the  general  scope  of  its  business, 
whether  they  personally  participate 
therein  or  not,  we  regard  as  entirely 
clear.  Castle  v.  Ballard,  23  How.  172, 
16  L.  ed.  424;  Be  Peck,  206  N.  Y.  66, 
41  L.R.A.(N.S.)  1223,  99  N.  E.  258,  Ann. 
Cas.  1914A,  798.  If,  under  the  circum- 
stances here  presented,  the  firm  inflicted 
a  wilful  and  malicious  injury  to  prop- 
erty, of  course,  plaintiff  in  error  in- 
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curred  liability  for  that  eharaeter  ot 
wrong. 

As  originally  enacted,  8  17  of  the 
Bankruptcy  Act  provided: 

"A  discharge  in  bankruptcy  shall  re- 
lease a  bankrupt  from  all  of  his  prov- 
able debts,  except  such  as  ...  (2) 
are  judgments  in  actions  for  frauds,  or 
obtaining  property  by  false  pretenses  or 
false  representations,  or  for  wilful  and 
malicious  injuries  to  the  person  or  prop- 
erty of  another;  ...  (4)  were  cre^ 
ated  by  his  fraud,  embezzlement,  misap- 
propriation, or  defalcation  while  acting 
as  an  officer  or  in  any  fiduciary  capac- 
ity.'' [30  Stat  at  L.  550,  chap.  541, 
Comp.  Stat.  1913,  §  9601.] 

This  was  amended  by  Aet  February  6, 
1903,  so  as  to  read: 

''A  discharge  in  bankruptcy  shall  re- 
lease a  bankrupt  from  all  of  his  prov- 
able debts,  except  such  as  .  .  .  (2) 
are  liabilities  for  obtaining  property  by 
false  pretenses  or  false  representations, 
or  for  wilful  and  malicious  injuries 
[140]  to  the  person  or  property  of  an- 
other, or  for  alimony  due  or  to  become 
due,  or  for  maintenance  or  support  of 
wife  or  child,  or  for  seduction  of  an 
unmarried  female,  or  for  criminal  con- 
versation; ...  or  (4)  were  created 
by  his  fraud,  embezzlement,  misappropri- 
ation, or  defalcation  while  acting  as  an 
officer  or  in  any  fiduciary  capacity.*^ 
[32  Stat,  at  L.  798,  chap.  487,  Comp. 
Stat  1913,  §  9601.] 

The  trial  court  found — 

That  on  February  5, 1908,  Mclntyre  & 
Company  by  agreement  obtained  posses- 
sion of  Kavanaugh's  stocks,  worth  ap- 
proximately $25,^,  and  held  them  as 
security  for  his  indebtedness,  amount- 
ing to  $3,853.32. 

''That  almost  immediately  after  tak- 
ing over  said  stocks  by  certificates  as 
aforesaid  by  the  said  firm  of  T.  A.  Mc- 
Int3rre  &  Company,  composed  as  afore- 
said, and  commencing  on  the  very  next 
day,  said  firm  of  T.  A.  Mclntyre  i  Com- 
pany (the  above-named  defendants  be- 
ing members  thereof),  without  any 
notice  to  the  plaintiff,  and  without  his 
authoritv,  knowledge,  or  consent,  or  de- 
mand 01  any  kind  upon  him,  sold  and 
disposed  of  the  identical  certificates  of 
such  stock  and  scrip  so  turned  over  to 
them  as  aforesaid,  and  placed  the  avails 
thereof  in  the  bank  account  of  said  firm 
of  T.  A.  Mclntyre  &  Company  to  the 
credit  of  said  firm. 

''That  the  various  stocks  aforesaid 
had  all  been  disposed  of  prior  to  the 
18th  day  of  March,  1908,  and  that  three 
quarters  in  value  thereof  had  been  dis- 
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posed  of  on  or  prior  to  February  14tli| 
1908y  or  within  nine  days  after  the 
aequiaition  of  the  poaeession  thereof  by 
defendant's  firm  as  aforesaid. 

^fThat  the  aboye-named  defendants^  to- 
gether with  the  other  members  of  the 
said  firm  of  T.  A.  Melntyre  ft  Company, 
in  disposing  of  said  stocks  aforesaid, 
without  notice  to  or  demand  upon  the 
plaintiff,  and  without  his  authority, 
knowledge,  or  consent,  and  in  depositing 
the  proMods  and  avails  thereoi  in  the 
bank  aeeount  to  the  credit  of  said  firm 
of  T.  A.  Melntyre  &  Company,  com- 
mitted wilful  and  malicious  injury  to  the 
property  of  the  plaintiff. 

[141]  "That  on  April  23.  1908,  the 
saul  firm  of  T.  A.  Melntyre  a  Company 
filed  a  petition  in  bankruptcy  in  the 
United  States  district  court  for  the 
southern  district  of  New  York,  and  were 
afterwards  adjudicated  bankrupts. 

""That  thereafter  the  plaintiff  in  this 
action  proved  his  claim  against  the 
bankrupt  estate  without  waiving  any 
legal  rights  in  this  action  or  otherwise." 

To  deprive  another  of  his  property  for- 
ever by  deliberately  disposing  of  it 
without  semblance  of  authority  is  cer- 
tainly an  injury  thereto  within  conmion 
acceptation  of  the  words.  Bouvier's  Law 
Diet.,  '^Injury."  And  this  we  understand 
is  not  controverted;  but  the  argument  is 
that  an  examination  of  our  several  Bank- 
ruptcy Acts  and  consideration  of  pur- 
pose and  history  of  the  1903  amendment 
will  show  Congress  never  intended  the 
words  in  question  to  include  conversion. 
We  can  find  no  sufficient  reason  for 
such  a  narrow  construction.  And  in- 
stead of  subserving  the  fundamental 
purposes  of  the  statute,  it  would  rather 
tend  to  bring  about  unfortunate  if  not 
irrational  r^ults.  Why,  for  example, 
should  a  bankrupt  who  had  stolen  a 
watch  escape  payment  of  damages,  but 
remain  obligated*  for  one  maliciously 
broken  f  To  exclude  from  discharge  the 
liability  arising  from  such  transactions 
as  those  involved  in  Crawford  v.  Burke, 
195  U.  S.  176,  49  L.  ed.  147,  25  Sup.  Ct. 
Bep.  9,  and  here  presented,  not  improb- 
ably was  a  special  purpose  of  the  amend- 
ment. 

In  Tinker  ▼.  Colwell,  193  U.  S.  473, 
485,  487,  48  L.  ed.  754,  759,  760,  24  Sup. 
Ct.  Bep.  505,  we  said  of  original  §  17 
(2) :  "Li  order  to  eome  within  that  mean- 
ing as  a  judgment  for  a  wilful  and  ma- 
licious injury  to  person  or  property,  it 
is  not  necessary  that  the  cause  of  action 
be  based  upon  special  malice,  so  that 
without  it  the  action  could  not  be  main- 1 

tained."  And  further:  ^A  wilful  dis- 
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regard  of  what  one  knows  to  be  his  duty, 
an  act  which  is  against  good  morals  and 
wrongful  in  and  of  itisl^  and  which 
neccMarily  causes  injury  and  is  done 
intentionally,  may  be  said  to  be  done 
wilfully  and  maliciously,  so  as  to  [142^ 
come  within  the  exception.  It  is  uzged 
that  the  malice  referred  to  in  the  ex- 
ception is  malice  towards  the  individual 
personally,  such  as  is  meant,  for  in- 
stance, in  a  statute  for  maliciously  in- 
juring or  destroying  property,  or  for  ma- 
licious mischief,  where  mere  intentional 
injury  without  special  malice  towards 
the  individual  has  been  held  by  some 
courts  not  to  be  suflftcient.  Com.  v. 
Williams,  110  Mass.  40L  We  are  not 
inclined  to  place  such  a  narrow  construc- 
tion upon  the  language  of  the  exception. 
We  do  not  think  the  language  used  was 
intended  to  limit  the  exception  in  any 
such  way.  It  was  an  honest  debtor,  and 
not  a  malicious  wrongdoer,  that  was  to 
be  discharged." 

The  circumstances  disclosed  suffice  to 
show  a  wilful  and  malicious  injury  to 
property  for  which  plaintiff  in  error  be- 
came and  remains  liable  to  respond  in 
damages.  The  judgment  below  is 
affirmed. 


CHESAPEAKE  k  OHIO  RAILWAT  COM- 
PANY, Plff.  in  Err., 

V. 

L.  P.  Mclaughlin. 

(See  8.  0.  Reporter's  ed.  142-144.) 

Carriers  —  notice  of  claim  —  ezcose 
for  noncompliance. 

FaUure  to  comply  with  the  stipulation 

Note. — ^As  to  reasonableness  of  the 
time  fixed  in  a  contract  of  shipment  of 
live  stock  fo>  presentation  of  claim  for 
damages — see  note  to  Baldwin  v.  Chi- 
cago^ &  L  A  P.  B.  Co.  LJELA.1916D, 

At  to  xeasonableness  of  the  time  fixed 
in  a  oontract  of  shipment  of  goods  or 
live  stock  for  bringing  action — see  note 
to  Cooke  y.  Northern  P.  B.  Co.  L.B.A. 
1916D,  350. 

On  waiyer  or  extension  of  time 
stipulated  in  carrier's  contract  for  claim 
or  suit  against  carrier — see  note  to  Ray 
y.  Missouri,  K  ft  T.  B.  Co.  LJLAJ916D, 
1049. 

As  to  statutory  prohibition  against 
limitation  of  carrier's  eommon-law  lia- 
bility as  affecting  yalidity  of  contract 
limitation  of  time  for  bringing  suit^-see 
note  to  Missouri^  K.  ft  T.  B.  Co.  y.  Harri- 
man  Bros.  57  L.  ed.  U.  &  69L  ^07 
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in  a  "uniform  livestock  contract"  under 
which  an  interstate  shipment  was  made, 
that  no  claim  for  damages  which  may  ac- 
crue to  the  shipper  under  such  contract 
shall  be  allowed  or  paid  by  the  carrier,  or 
sued  for  in  any  court  by  the  shipper,  un- 
less claim  for  such  loss  or  damage  shall  be 
made  in  writing,  verified  by  the  affidavit 
of  the  shipper  or  his  agent,  and  delivered 
to  the  carrier's  general  claim  agent,  defeats 
anv  recovery  from  the  carrier  because  of 
injury  to  the  shipment,  where  there  are  no 
circumstances  rendering  such  stipulation 
invalid  or  excusing  noncompliance. 
[For  other  cases,  see  Carriers,  II.  b.  7,  b,  in 
Digest  Sap.   Ct  1908.] 

[No.  100.1 

Ajgued  November  14,  1916.     Decided  De- 
cember 4,  1916. 

IN  ERROR  to  the  Circuit  Court  of  Poca- 
hontas County  in  the  state  of  West 
Virginia  to  review  a  judgment  against  a 
carrier  for  injuries  to  an  interstate  live- 
stock shipment.  Reversed  and  remander\ 
for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  B.  Enslow  argued  the  cause, 
and,  with  Mr.  Herbert  F^tzpatricki  filed 
a  brief  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court : 

McLaughlin  recovered  judgment  against 
the  railway  company  in  the  circuit  court, 
Pocahontas  county,  West  Virginia,  for 
injuries  to  a  horse  which  it  transported 
from  Lexington,  Kentucky,  and  delivered 
to  him  at  Seebert,  West  Virginia,  Febm- 
Ary,  17,  1914. 

The  shipment  was  under  a  ''uniform 
live-stock  contract''  signed  by  both  par- 
ties and  introduced  in  evidence  by  de- 
fendant in  error,  which,  among  other 
things,  provides: 

''That  no  claim  for  damages  which  may 
accrue  to  the  said  shipper  under  this  con- 
tract shall  be  allowed  or  paid  by  the  said 
carrier  or  sued  for  in  any  court  by  the 
said  shipper,  unless  claim  for  such  loss 
or  damage  shall  be  made  in  writing, 
verified  by  the  affidavit  of  the  said 
shipper  or  his  agent  and  delivered 
to  the  general  claim  agent  of  the  said 
carrier  at  his  office  in  Richmond,  Vir- 
ginia, within  five  days  from  the  time 
said  stock  is  removed  from  said  car  or 
cars;  and  that  if  any  loss  or  damages 
occur  upon  the  line  of  a  connecting  car- 
rier then  such  carrier  shall  not  be  liable 
unless  a  claim  shall  be  made  in  like  man- 
ner and  'delivered  in  like  time  to  some 
proper  officer  or  agent  of  the  carrier  on 
whose  line  the  loss  or  injury  occurs.^ 
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It  conclusively  appears  that  McLaugh- 
lin did  not  present  a  verified  claim  to  the 
carrier's  agent  as  provided  by  the  con^ 
tract.  Upon  its  face  the  agreement 
seems  to  be  unobjectionable,  and  nothing 
in  the  record  tends  to  establish  circum- 
stances rendering  it  invalid,  or  excuse 
failure  [144]  to  comply  therewith.  The 
court  below  erred  in  denying  a  season- 
able request  for  a  directed  verdict;  and 
its  judgment  must  be  reversed.  Our 
recent  opinions  render  unnecessary  any 
further  discussion  of  the  reasons  for 
this  conclusion.  Northern  P.  R.  Co.  T. 
Wall,  241  U.  S.  87,  60  L.  ed.  905,  36  Sup. 
Ct.  Rep.  493 ;  Georgia,  P.  &  A.  R.  Co.  v. 
BUsh  Mill.  Co.  241  U.  S.  190,  60  L.  ed. 
948,  36  Sup.  Ct.  Rep.  541 ;  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  v.  Rankin,  241  U.  S. 
319,  60  L.  ed.  1022,  L.R.A.1917A,  265,  36 
Sup.  Ct.  Rep.  555. 

Reverse  and  remand  for  further  pro- 
ceedings not  inconsistent  with  this  opin- 
ion. 

Reversed. 


GREAT  NORTHERN   RAILWAY  COM- 
PANY, Plff.  In  Err.. 

V. 

CAPITAL  TRUST  COMPANY,  as  Admhiii- 
trator  of  the  Estate  of  WUliam  M.  Ward, 
Deceased. 

(See  a  0.  Reporter's  ed.  144-148.) 

Damages  —  under  Federal  Employers* 
liiablllty  Act  —  oonscioos  Buttering  of 
deceased. 

1.  The  fact  that  a  railway  employee^ 
though  wholly  unconscious,  continued  to 
breathe  for  perhaps  ten  minutes  after  re- 
ceiving a  fatal  injury,  affords  no  basis  for 
an  estimation  or  award  of  damages  in  addi- 
tion to  the  beneficiary's  pecuniary  loss,  un- 
der the  Act  of  AprU  6,  1910  (36  Stat,  at 
L.  291,  chap.  143,  Ck>mp.  Stat.  1913,  | 
8662),  amending  the  Employers'  Liability 
Act  of  April  22,  1908  (36  Stat  at  L.  66, 
chap.  149),  bv  providing  that  any  right  of 
action  j^iven  by  that  act  to  the  person  suf- 
fering injury  shall  survive  to  the  personal 
representative  for  the  benefit  of  the  same 
beneficiaries  in  whose  behalf  the  right  of 

Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  ▼.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 

As  to  right  to  maintain  both  action  for 
beneficiary,  and  for  injuries  suffered  by 
one  killed  by  another's  negligence — sea 
note  to  Mahoning  Valley  R.  Co.  y.  Van 
Alstine,  14  L.R.A.(N.S.)  893. 

242  V.  S. 


ItlC 


GREAT  NORTHERN  R.  CO.  ▼.  CAPITAL  TRUST  CO. 


145,  140 


aetion  created  bj  the  original  act  is  given, 
but  that  there  shall  be  only  one  recovery 
for  the  same  injury. 

[For  other  esses,  see  Damages,  YI.  ],  In  Di- 
gest Sup.   Ct   1008.] 

Damaeie^-nnder  Federal  Employers' 
Uabilltjr  Act  "—  personal  loss  and 
conscions  snlTerlng. 

2.  Damages  recoverable  under  the  Act 
of  April  5,  1010  (36  Stat,  at  L.  201,  chap. 
143,  Comp.  8tat.  1013,  §  8662),  amending 
the  Employers'  Liability  Act  of  April  22, 
1008  (36  Stat,  at  L.  65, 'chap.  140),  by  pro- 
Tiding  that  any  right  of  action  given  by 
that  act  to  the  person  suffering  injury  shall 
survive  to  the  personal  representative  for 
the  benefit  of  the  same  beneficiaries  in  whose 
behalf  the  right  of  action  created  by  the 
original  act  is  given,  but  that  there  shall 
be  only  one  recovery  for  the  same  injury, 
should  be  confined  to  the  personal  loss  and 
suffering  of  the  injured  employee  during  the 
time  intervening  between  the  injury  and 
the  resulting  death. 

[For  other  cases,  see  Damages,  VL  4,  In  Di- 
gest Sup.   Ct   1008.] 


[No.  107.1 

Submitted  November  16,  1016.     Decided 
December  4,  1016. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Ramsey  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
under  the  Federal  Employers'  Liability 
Act  Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below  on  appeal  from 
order  denying  alternative  for  judgment 
or  new  trial,  127  Minn.  144,  149  N.  W. 
14,  7  N.  C.  C.  A.  154;  on  appeal  from 
judgment,  128  Minn.  537, 150  N.  W.  1102. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  L.  Janes  submitted  the  cause 
for  plaintiff  in  error.  Mr.  M.  L.  Country- 
man was  on  the  brief: 

The  trial  court  was  clearly  incorrect  in 
holding  that  where  deceased  did  not  re- 
gain consciousness,  even  though  he  was 
not  instantly  killed,  damages  should  be 
based  upon  what  deceased  might  have  re- 
covered had  he  brought  the  action  in  his 
lifetime. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Craft, 
237  U.  S.  648,  658, 59  L.  ed.  1160, 1163,  35 
Sup.  Ct.  Rep.  704,  9  N.  C.  C.  A.  754. 

Mr.  Samuel  A.  Anderson  submitted  the 
eanse  for  defendant  in  error : 

The  deceased  survived  and  his  eanse  of 
action  survived  within  the  meaning 
of  the  decision  upon  which  the  decision 
of  the  state  supreme  court  was  based. 

HoUenbeck  v.  Berkshire  R.  Co.  9  Cosh. 
•1  li.  ed. 


478;  Bancroft  v.  Boston  &  W.  R.  Corp. 
11  Allen,  34;  Tully  v.  Fitchburg  R.  Co. 
134  Mass.  499;  St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Dawson,  68  Ark.  11,  56  S.  W.  4C ; 
Beeler  v.  Butte  &  L.  Copper  Develop- 
ment Co.  41  Mont.  465,  110  Pac.  528; 
Kellow  V.  Central  Iowa  R.  Co.  68  Iowa, 
470,  56  Am.  Rep.  858,  23  N.  W.  740,  27 
N.  W.  466;  Olivier  v.  Houghton  County 
Street  R.  Co.  134  Mich.  367,  104  Am. 
St.  Rep.  607,  96  N.  W.  434,  3  Ann.  Cas. 
53;  Ely  v.  Detroit  United  R.  Co.  162 
Mich.  287, 127  N.  W.  259. 


Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court : 

While  employed  by  the  railway  com- 
pany as  a  switchman,  William  M.  Ward 
was  accidentally  killed,  December  13, 
1912 ;  and  the  administrator  brought  suit 
in  a  state  court  under  the  Federal  Em- 
ployers' Liability  Act,  as  amended,  for 
th$  benefit  of  his  father  and  mother, 
seeking  to  recover  their  pecuniary  loss 
and  fldso  damages  for  the  injuries 
suffered  by  him  prior  to  death.  Some 
evidence  tended  to  show  that,  after  being 
run  over  by  one  or  more  cars,  although 
wholly  unconscious,  the  deceased  con- 
tinued to  breathe  for  perhaps  ten  min- 
utes. Testimony  of  other  witnesses 
supported  a  claim  that  there  was  no  ap- 
preciable continuation  of  life.  Judgment 
upon  an  unapportioned  verdict,  in  favor 
of  the  administrator,  was  affirmed  by  th^ 
state  supreme  court,  October,  1914.  The 
railway  company  duly  excepted  to 
the  following  portions  of  the  charge: 

^Did  Ward's  injuries  kill  him  instant- 
ly f  If  he  was  killed  instantly,  one  rule 
of  damages  applies,  while  if  he  lived 
some  time  after  he  was  injured,  another 
rule  of  damages  would  apply.  There  is 
some  evidence  that  he  lived  a  few  min- 
utes after  receiving  his  injuries ;  there  is 
other  evidence  that  he  was  dead  when 
taken  out  from  [146]  under  the  car.  If 
you  should  find  that  Ward  died  from  his 
injuries  without  living  an  appreciable 
length  of  time,  then  the  plaintiff  could 
only  recover,  if  at  all,  what  would  have 
been  the  pecuniary  value  of  Ward's  life 
to  his  father  and  mother  had  he  lived. 
.  .  .  And  in  that  connection  it  would 
be  proper  for  you  to  consider  his  health, 
his  disposition  to  contribute  to  the  sup- 
port of  his  parents,  the  evidence  of  what 
he  customarily  earned,  his  earning  capac- 
ity, the  amount  he  was  in  the  habit  of 
giving  to  his  parents,  his  age,  his  condi- 
tion in  life,  the  length  of  time  he  prob- 
ably would  have  lived  had  not  this  acci- 
dent happenedt  and  the  expectancy  of 
14  J09 
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the  life  of  the  father  and  mother,  and 
the  reasonable  ezpeotancv  of  the  parents 
in  respect  to  benefltSy  if  anji  fix>m  the 
services  of  their  son;    .    .    • 

'In  case  you  find  that  Ward  did  not 
die  instantly  from  his  injuries,  but  that 
he  lived  some  appreciable  length  of  time 
after  the  accident,  then  you  would  come 
to  another  question  in  the  case. 

^nder  the  law  of  the  United  States 
it  is  provided  that  any  right  of  action 
given  by  the  act  of  Congress  in  reference 
to  injuries  of  this  kind  under  such  cir- 
cumstances, that  the  right  of  action  shall 
survive  to  the  personal  representatives 
of  the  deceased  for  the  benefit  of  his 
parents,  if  there  is  no  surviving  widow 
and  children.  And  if  you  should  find 
from  the  evidence  that  Ward  did  not  die 
instantly  from  his  injuries,  but  that  he 
lived  some  little  time  after  he  was  in- 
jured, then,  under  the  law,  the  plaintiff 
would  be  entitled  to  recover  damages  in 
the  same  amount  that  Ward,  the  de- 
ceased, would  have  been  entitled  to  re- 
cover had  he  brought  the  action  in  his 
lifetime.  That  is,  you  can  award  such 
damages  as,  in  your  judgment,  would  be 
a  full,  fair,  and  reasonable  compensation 
for  the  loss  sustained  by  Ward,  the  de- 
ceased, by  reason  of  the  injuries  he  re- 
ceived. •  .  .  And  in  that  connection, 
it  would  be  proper  for  you  to  consider 
his  age,  his  habits  [147]  of  industry,  his 
health,  his  ability  to  work,  his  earning 
capacity,  and  the  amount  he  usually 
earned  at  the  time  he  was  injured,  and 
the  length  of  time  he  would  probably 
have  lived  had  he  not  been  injured,  using 
your  best  judgment  under  all  the  circum- 
stances in  arriving  at  what  would  be  a 
fair  compensation  for  his  loss.^ 

In  St.  Louis,  I.  M.  ft  S.  B.  Co.  y.  Craft, 
237  U.  S.  648,  655,  658,  59  L.  ed.  1160, 
1162, 1163,  35  Sup.  Ct.  Eep.  704,  9  N.  C. 
C.  A.  754  (June  1,  1915)  we  held  that, 
under  the  Employers'  Liability  Act,  as 
amended  in  1910,  36  Stat,  at  L.  291,  chap. 
143,  Comp.  Stat.  1913,  §8662,  the  ad- 
ministrator of  a  fatally  injured  employee 
might  recover  the  beneficiary's  pecuniary 
loss  and  also  for  pain  and  suffering  en- 
dured by  decease  between  the  moment 
of  injury  and  final  dissolution.  We  were 
careful,  however,  to  say — 

(655)  ''But  to  avoid  any  misapprehen- 
sion it  is  well  to  observe  that  the  case  is 
close  to  the  border  line,  for  such  pain 
and  suffering  as  are  substantially  con- 
temporaneous with  death  or  mere  inci- 
dents to  it,  as  also  the  short  periods  of 
insensibility  which  sometimes  intervene 
between  fatal  injuries  and  death,  afford 


no  basis  for  a  separate  estimation  or 
award  of  damages  under  statutes  like 
that  which  is  controlling  here.''  And,  re- 
ferring to  the  two  separate  grounds  of 
recovery — (658)  ''Although  originating 
in  the  same  wrongful  act  or  neglect,  the 
two  claims  are  quite  distinct,  no  part  of 
either  being  embraced  in  the  other.  One 
is  for  the  wrong  to  the  injured  person, 
and  is  confined  to  his  personal  loss  and 
suffering  before  he  died,  while  the  other 
is  for  the  wrong  to  the  beneficiaries,  and 
is  confined  to  their  pecuniary  loss 
through  his  death.  One  begins  where  the 
other  ends,  and  a  recovery  upon  both  in 
the  same  action  is  not  a  double  recovery 
for  a  single  wrong,  but  a  single  recovery 
for  a  double  wrong." 

The  present  record  presents  the  very 
circumstances  which  we  declared  afford- 
ed no  basis  for  an  estimation  or  award 
of  damages  in  addition  to  the  bene- 
ficiary's pecuniary  loss.  And  although 
apparently  not  challenged  in  the  state 
supreme  court,  and  therefore  not  now  to 
be  [148]  relied  on  as  ground  for  rever- 
sal (Harding  v.  Illinois,  196  U.  S.  78, 
87,  88,  49  L.  ed.  394,  397,  398,  25  Sup. 
Ct.  Rep.  176),  in  view  of  a  possible  new 
trial,  it  seems  proper  to  point  out  that 
the  method  approved  by  the  trial  court 
for  estimating  damages  where  the  de- 
ceased's cause  of  action  does  survive 
conflicts  with  the  rule  sanctioned  by  us 
in  the  Craft  Case. 

The  judgment  below  is  reversed  and 
the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  o^Hnion. 

Reversed. 


NEW  YORK  CENTRAL  ft  HUDSON 
RIVER  RAILROAD  COMPANY,  Plff.  in 
Err., 

V. 

MARY  EDNA  BEAHAM. 

(See  S.  C.  Reporter's  ed.  148-162.) 

Carriers  —  measure  of  rights  and  lia- 
bilities —  interstate  baicgage. 

1.  The  rights  and  liabilities  of  an  inter- 
state passenger  and  the  carrier  in  case  of 


Note. — On  validity  of  agreement  to 
strict  carrier's  liability,  generally — see 
notes  to  Missouri  P.  R.  Co.  v.  Ivey,  1 
L.R. A.  500 ;  Hartwell  v.  Northern  P.  Exp. 
Co.  3  L.R.A.  342;  Richmond  &  D.  B.  Co. 
V.  Payne,  6  L.R.A.  849;  Adams  Exp.  Co. 
V.  Harris,  7  L.R.A.  214;  Duntley  v.  Bos- 
ton &  M.  R.  Co.  9  L.R.A.  452;  Gulf.  C. 
&  S.  F.  R.  Co.  V.  Gatewood,  10  L.R.A. 
419;  Pacific  Exp.  Co.  v.  Foley,  12  L.BJL 

aaa  v.  a. 


laid. 
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a  Ion  of  baggage  depend  upon  Federal  le^s- 
latioo,  the  agreement  between  the  parties, 
and  common-law  principles,  as  accepted  and 
enforced  in  Federal  tribunals. 
[For  other  cases,  see  Carriers,  II.  a,  9,  In  Dl- 
seat  Sap.  Ct.  1908.] 

Krldenoe   —   preanraptlon    —   carrier's 

oompllance  with  law. 

2.  An  interstate  railway  carrier  is  en- 
titled to  the  presumption  that  it  ia  con- 
ducting its  business  lawfully. 
[fi\>r   other   cases,   see   Eyidence,   II.   f,   1,   in 

Digest  Sap.  Ct  1908.] 

Sridenoe    —    snlllclency    —    limitation 
of  carrier's  liability  —  losa  of  bag- 


S.  Acceptance  and  use  by  an  interstate 
passenger  of  a  railway  ticket  which  pur- 
ported to  limit  baggage  liability  to  a  speci- 
fied sum  unless  a  greater  value  should  be 
declared  and  excess  charges  paid  suffice  to 
establish  an  agreement  prima  facie  valid, 
limiting  the  carrier's  liability  in  this  re- 
spect, and  the  mere  failure  of  the  passenger 
to  read  the  ticket  could  not  overcome  the 
presumption  of  assent. 
[For  other  cases,  see  Bvidence,  XII.  i.  In  Di- 
gest Sup.  Ct.  1908.] 

Error  to  state  court  — >  denial  of  Fed- 
em  1  right  —  interstate  carrier's  limi- 
ts tf  on  of  baggage  liability. 

4.  Insufficiency  or  defective  certifica- 
tion of  a  carrier's  applicable  tariff  schedules 
on  file  with  the  Interstate  Commerce  Com- 
mission, which  were  admitted  in  evidence 
by  the  trial  court,  could  not  justify  a  state 
appellate  court  in  arbitrarily  disregarding 
such  schedules  when  passing  upon  the  ques- 
tion whether  or  not  the  carrier  had  limited 
its  liability  for  the  baggage  of  an  inter- 
state passenger  to  a  specified  sum  unless 
a  greater  value  is  declared  and  excess 
charges  paid. 

[For  other  cases,  see  Appesl  and  Error,  VIII. 
m,   1,   In  Digest   Sup.   Ct   1908.] 

[No.    lis.] 

Argued  November  16,  1916.    Decided  Decem- 
ber 4,  1916. 

IN  ERROR  to  the  Kansas  City  Court  of 
Appeals  of  the  State  of  Missouri  to 
review  a  judgment  affirming  a  judgment 
of  the  Circuit  Court  of  Jackson  County, 
in  that  state,  for  the  recovery  from  a  car- 
rier of  the  full  value  of  lost  interstate 
^^^g^g^f  notwithstanding  a  limitation  of 
such  liability  in  the  ticket  BXid  in  the 
carrier's  published  tariffs  to  the  declared 


value.    Reversed  and  remanded  for  fur- 
ther proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Albert  8.  Marley  argued  the  cause, 
and,  with  Messrs.  John  S.  Marley  and 
Robert  J.  Cary,  filed  a  brief  for  plain- 
tiff in  error: 

The  evidence  and  record  of  this  case 
in  the  state  court  will  be  analyzed  by 
this  court  on  writ  of  error  to  the  state 
court  to  the  extent  necessary  to  g^ve 
this  plaintiff  in  error  the  benefit  of  its 
asserted  Federal  rig^t. 

North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  68  L.  ed.  691,  34  Sup.  Ct.  Rep. 
306,  Ann.  Cas.  1914C,  169,  9  N.  C.  C.  A. 
109  J  Meidrich  v.  Lauenstein,  232  U.  S. 
236,  58  L.  ed.  684,  34  Sup.  Ct.  Rep.  309; 
Chambers  v.  Baltimore  A  0.  R.  Co.  207 
U.  S.  142,  62  L.  ed.  143,  28  Sup.  Ct.  Rep. 
34;  Southern  P.  Co.  v.  Schuyler,  227  U. 
S.  601,  67  L.  ed.  662,  43  L.R.A.(N.S.) 
901,  33  Sup.  Ct.  Rep.  277;  Montana  ex 
rel.  Haire  v.  Rice,  204  U.  S.  291,  61  L. 
ed.  490,  27  Sup.  Ct.  Rep.  281;  San  Jos^ 
Land  &  Water  Co.  v.  San  Jos^  Ranch 
Co.  189  U.  S.  177,  47  L.  ed.  766,  23  Sup. 
Ct.  Rep.  487;  Home  for  Incurables  v. 
New  York,  187  U.  S.  155,  47  L.  ed.  117, 
63  L.R.A.  329,  23  Sup.  Ct.  Rep.  84. 

The  sufficiency  of  the  Federal  right 
set  up  cannot  be  evaded  if  it  is  necessary 
to  the  determination  of  the  case,  and  of 
such  necessity  this  court  must  in  each 
instance  decide. 

Atlantic  Coast  Line  R.  Co.  ▼.  Golds- 
boro,  232  U.  S.  648,  68  L.  ed.  721,  34 
Sup.  Ct.  Rep.  364;  Louisiana  R.  &  Nav. 
Co.  V.  Behrman,  235  U.  S.  164,  69  L.  ed. 
176,  35  Sup.  Ct.  Rep.  62;  New  York  Elec- 
tric Lines  Co.  V.  Empire  City  Subway 
Co.  236  U.  S.  179,  59  L.  ed.  184,  L.R.A. 
— ,  — ,  36  Sup.  Ct.  Rep.  72,  Ann.  Cas. 
1915A,  906;  Wood  v.  Chesborough,  228 
U.  S.  672,  67  L.  ed.  1018,  33  Sup.  Ct.  Rep. 
706 ;  Creswill  v.  Grand  Lodge,  K,  P.  226 
U.  S.  247,  66  L.  ed.  1074,  32  Sup.  Ct  Rep. 
822;  Grand  Trunk  Western  R.  Co.  v. 
South  Bend,  227  U.  S.  644,  67  L.  ed. 
633,  44  L.R.A.(N.S.)  406,  33  Sup.  Ct. 
Rep.  303;  Kansas  City  Southern  R.  Co. 
V.  C.  H.  Albers  Commission  Co.  223  U. 
S.  673,  56  L.  ed.  666,  32  Sup.  Ct.  Rep. 


799;  Doming  v.  Merchants'  Cotton-Press 
ft  Storage  Co.  13  L.R.A.  618;  Ballon  v. 
Earle,  14  L.R.A.  433;  Little  Rook  ft  Ft. 
8.  R.  Co.  V.  Cravens,  18  L.R.A.  527; 
Everett  v.  Norfolk  ft  S.  R.  Co.  1  L.R.A. 
(N.S.)  986;  New  Jersey  Steam  Nav.  Co. 
T.  Merchants'  Bank,  12  L.  ed.  U.  S.  466; 
and  Chicago,  M.  ft  St.  P.  B.  Co.  ▼.  So- 
lan, 42  L.  ed.  U.  S.  688. 
•i  li.  ed. 


On  liability  of  earrier  for  baggage  of 
passenger — see  note  to  Humphreys  v. 
Perry,  37  L.  ed.  U.  S.  687. 

On  limitation  of  carrier's  liability  for 
passenger's  baggage — see  notes  to  French 
V.  Merchants  ft  M.  Transp.  Go.  19  L.R.A. 
(N.S.)  1006;  Wells  v.  Great  Northern  R. 
Co.  34  L.R.A.(N.S.)  818;  and  Zetler  v. 
Tonopah  ft  G.  R.  Co.  L.R.A.1916A,  1273. 
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316;  St.  Paul  Gaslight  Co.  y.  St.  Paul, 
181  U.  S.  142,  43  L.  ed.  788,  21  Sup.  Ct. 
Rep.  675;  Dougrlas  v.  Kentucky,  168  U.  S. 
488,  42  L.  ed.  553,  18  Sup.  Ct.  Rep.  199 ; 
Huntington  v.  Attrill,  146  U.  S.  657,  36 
L.  ed.  1132,  13  Sup.  Ct.  Rep.  224 ;  Chap- 
man V.  Qoodnow  (Chapman  v.  Crane)  123 
U.  S.  540,  31  L.  ed.  235,  8  Sup.  Ct.  Rep. 
21. 

The  Supreme  Court  of  the  United 
States  will  determine  for  itself  the  suh- 
stance  and  effect  of  the  decision  of  the 
Kansas  City  court  of  appeals  and  of  the 
trial  court  in  this  case. 

Louisiana  R.  &  Nav.  Co.  v.  Behrman, 

235  U.  S.  164,  59  L.  ed.  175,  35  Sup.  Ct. 
Rep.  62;  Monagas  v.  Albertucci  y  Al- 
varez, 235  U.  S.  81,  59  L.  ed.  139,  36  Sup. 
Ct.  Rep.  95;  Carondelet  Canal  &  Nav. 
Co.  V.  Louisiana,  233  U.  S.  362,  58  L. 
ed.  1001,  34  Sup.  Ct.  Rep.  627;  Louisiana 
ex  rel.  Hubert  ▼.  New  Orleans,  215  U.  S. 
170,  54  L.  ed.  144,  30  Sup.  Ct.  Rep.  40 ; 
Nutt  V.  Knutt,  200  U.  S.  12,  50  L.  ed. 
348,  26  Sup.  Ct.  Rep.  216;  Houston  & 
T.  C.  R.  Co.  V.  Texas,  177  U.  S.  66,  44 
L.  ed.  673,  20  Sup.  Ct.  Rep.  545 ;  McCul- 
lough  V.  Virginia,  172  U.  S.  102,  43  L.  ed. 
382,  19  Sup.  Ct.  Rep.  134. 

The  Supreme  Court  of  the  United 
States  will  review  the  findings  of  facts  of 
a  state  court:  first,  where  a  Federal 
right  has  been  denied  as  a  result  of  a 
finding  shown  by  the  record  to  be  without 
evidence  to  support  it;  and  second,  where 
a  conclusion  of  law  as  to  a  Federal  right 
and  findings  of  facts  are  so  intermingled 
as  to  make  it  necessary,  in  order  to  pass 
upon  a  Federal  question,  to  analyze  the 
facts. 

Northern  P.  R.  Co.  ▼.  North  Dakota, 

236  U.  S.  585,  69  L.  ed.  735,  L.R.A.— , 
— ,  P.  U.  R.  1915C,  277,  35  Sup.  Ct.  Rep. 
429,  Ann.  Cas.  1916A,  1;  Norfolk  &  W. 
R.  Co.  V.  Conley,  236  U.  S.  605,  59  L.  ed. 
745,  P.  U.  R.  1915C,  293,  35  Sup.  Ct. 
Rep.  437;  Wood  v.  Chesborough,  228 
U.  S.  672,  57  L.  ed.  1018,  33  Sup.  Ct. 
Rep.  706;  Southern  P.  Co.  v.  Schuyler, 
227  U.  S.  601,  57  L.  ed.  662,  43  L.R.A. 
(N.S.)  901,  33  Sup.  Ct  Rep.  277;  Wash- 
ington ex  rel.  Oregon  R.  &  Nav.  Co.  v. 
Fairchild,  224  U.  S.  610,  56  L.  ed.  863, 
32  Sup.  Ct.  Rep.  636;  Creswill  v.  Grand 
Lodge,  K.  P.  225  U.  S.  246,  56  L.  ed. 
1074,  32  Sup.  Ct.  Rep.  822;  Ejtnsas  City 
Southern  R.  Co.  ▼.  C.  H.  Albers  Commis- 
sion Co.  223  U.  S.  573,  66  L.  ed.  556, 
32  Sup.  Ct.  Rep.  316;  Cedar  Rapids  Gas- 
light Co.  V.  Cedar  Rapids,  223  U.  S.  655, 
66  L.  ed.  594,  32  Sup.  Ct.  Rep.  389. 

The  pleadings  and  evidence  and  instruc- 
tions of  the  trial  court  clearly  and  con- 
clusively show  the  theory  on  which  the 


ease  was  tried  below,  and  the  defendant 
in  error  is  estopped  by  her  instruction 
from  claiming  that  there  was  no  evi- 
dence to  support  that  portion  of  the  de- 
fendant's answer  setting  up  the  sched- 
ules, tariffs,  rules  and  regulations  as  an 
affirmative  defense. 

Neosho  City  Water  Co.  v.  Neosho,  136 
Mo.  498,  38  S.  W.  89;  Wischmeyer  v. 
Richardson,  153  Mo.  559,  65  S.  W.  74; 
Berkson  v.  Kansas  City  Cable  R.  Go.  144 
Mo.  219,  45  S.  W.  1119;  Hartman  ▼. 
Louisville  &  N.  R.  Co.  48  Mo.  App.  624; 
Seiter  v.  Bischoff,  63  Mo.  App.  167; 
Schaaf  v.  Fries,  77  Mo.  App.  360 ;  Texas 
&  P.  R.  Co.  V.  Cisco  Oil  MiU,  204  U.  S. 
449,  61  L.  ed.  662,  27  Sup.  Ct.  Rep.  368; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Rank- 
in, 241  U.  S.  319,  60  L.  ed.  1022,  L.R.A. 
1917 A,  265,  36  Sup.  Ct  Rep.  655. 

Again  not  having  appealed  from  the 
aotion  of  the  trial  court,  overruling  her 
objections  to  the  tariffs,  rules  and  regu- 
lations, and  admitting  the  same  in  evi- 
dence as  competent,  defendant  in  error 
cannot  now  be  heard  to  eomplain  thereof. 

Westminster  College  v.  Peirsol,  161  Mo. 
284,  61  S.  W.  811;  Callaway  County  v. 
Henderson,  119  Mo.  37,  24  S.  W.  437; 
Hodsombeck  v.  Fancher,  112  Ala.  473, 
20  So.  519;  McCloud  v.  O'Neall,  16  Cal. 
397;  Adams  v.  Long,  114  HI.  App.  283; 
Edgerton  v.  Jones,  10  Minn.  432,  Gil. 
341;  Betz  v.  People's  Bldg.  Loan  &  Sav. 
Asso.  23  Utah,  604,  65  Pae.  692 ;  Glenn  ▼. 
Hill,  11  Wash.  550,  40  Pac.  141 ;  Pepper- 
all  V.  City  Park  Transit  Co.  15  Wash. 
177,  46  Pac.  743,  46  Pac.  407;  Tacoma 
V.  Tacoma  Light  &  Water  Co.  16  Wash. 
288,  47  Pac.  738. 

The  schedules  containing  rates,  rules 
and  regulations,  certified  by  the  chair- 
man of  the  Interstate  Commerce  Commis- 
sion under  the  seal  of  the  Commission,  are 
competent  evidence  and  were  properly 
admitted  by  the  trial  court,  it  appearing 
that  the  secretary  of  the  Commission  was. 
dead,  and  no  new  secretary  having  been 
appointed  by  the  Commission. 

Fourth  Nat  Bank  v.  Albaugh,  188  U. 
S.  734,  47  L.  ed.  673,  23  Sup.  Ct  Rep. 
450;  United  States  v.  Percheman,  7  Pet. 
86,  8  L.  ed.  616;  United  States  v.  Wig- 
gins, 14  Pet.  334,  10  L.  ed.  481:  Yortc 
&  M.  Line  R.  Co.  v.  Winans,  l7  How. 
41,  16  L.  ed.  27;  Bryan  v.  Forsyth, 
19  How.  338,  15  L.  ed.  676;  Mechan  v. 
Forsyth,  24  How.  175,  16  L.  ed.  730; 
Gregg  V.  Forsyth,  24  How.  180,  16  L. 
ed.  732;  United  States  v.  Johns,  4  Dall. 
416,  1  L.  ed.  889.  Fed.  Cas.  No.  15,481 ; 
Amoskeag  Nat.  Bank  v.  Ottawa,  106  U. 
S.  667,  26  L.  ed.  1204;  Stebbins  v.  Dun- 
can, 108  U.  S.  32,  27  L.  ed.  641,  2  Sup. 
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Ct  Rep.  313;  Ballew  v.  United  States, 
160  U.  S.  187,  40  L.  ed.  388,  16  Sup.  Ct 
Rep.  263;  George  Adams  &  F.  Co.  v. 
Soath  Omaha  Nat.  Bank,  60  C.  C.  A. 
679,  123  Fed.  648;  Daly  v.  Webster,  4 
C.  C.  A.  10,  1  U.  S.  App.  673,  56  Fed. 
486. 

Besides,  the  objections,  as  made  by  the 
attorney  for  defendant  in  error,  were  in- 
sofKeient  to  raise  the  point  considered  by 
the  Kansas  City  court  of  appeals  of  its 
own  motion,  and  were  also  a  waiver  of  all 
other  objections. 

Toplitz  V.  Hedden,  146  IT.  S.  255,  36 
Lu  ed.  962, 13  Sap.  Ct  Rep.  70;  Keyser  v. 
Hitz,  133  U.  S.  145,  33  L.  ed.  536,  10 
Sup.  Ct  Rep.  290;  Evanston  v.  Gann,  99 
U.  S.  665, 25  L.  ed.  307;  Belk  v.  Meagher, 
104  U.  S.  279,  26  L.  ed.  735,  1  Mor.  Min. 
Ecp.  510;  Wood  v.  Weimar,  104  U.  S. 
795,  26  L.  ed.  781;  Camden  y.  Doremns, 
3  How.  529,  11  L.  ed.  711;  Burton  v. 
Driggs,  20  Wall.  133,  22  L.  ed.  301; 
George  Adams  &  F.  Co.  v.  South  Omaha 
Nat  Bank,  60  C.  C.  A.  579, 123  Fed.  648; 
Bnrlington  Ins.  Co.  y.  Miller,  8  C.  C.  A. 
612,  19  U.  S.  App.  588,  60  Fed.  256; 
Hamilton  v.  Southern  Nevada  Gold  &  S. 
Min.  Co.  33  Fed.  568,  15  Mor.  Min.  Rep. 
314;  Fischer  v.  Neil,  6  Fed.  90;  Wyman 
y.  Chicago,  254  lU.  207,  98  N.  E.  266; 
Chicago  V.  Gilsdorff,  258  IlL  212,  101 
N.  E.  546. 

The  sdiedules  containing  the  tariffis, 
roles  and  regulations  so  edified  by  the 
chairman  of  the  Interstate  Commerce 
Commission  under  the  seal  of  the  Com- 
mission were  the  hest  evidence  to  be  had 
under  the  drcumstances,  and  that  is  the 
test 

Ballew  y.  United  States,  160  IT.  S. 
187,  40  L.  ed.  388, 16  Sup.  Ct.  Rep.  263 ; 
Fourth  Nat.  Bank  v.  Albaugh,  188  U. 
8.  734,  47  L.  ed.  673,  23  Sup.  Ct.  Rep. 
450;  Talbot  y.  Seeman,  1  Cranch,  38, 
2  L.  ed.  27;  Watkins  v.  Holman,  16  Pet 
53,  10  L.  ed.  884;  Bryan  v.  Forsyth,  19 
How.  334,  15  L.  ed.  674;  Gregg  v.  For- 
syth, 24  How.  179, 16  L.  ed.  731 ;  George 
Adams  ft  F.  Co.  y.  South  Omaha  Nat. 
Bank,  60  C.  C.  A.  579,  123  Fed.  648; 
Daly  y.  Webster,  4  C.  C.  A.  10,  1  U.  S. 
App.  573,  56  Fed.  486;  Burlington  Ins. 
Co.  y.  Miller,  8  C.  C.  A.  612,  19  U.  8. 
App.  588,  60  Fed.  257;  McCall  v.  United 
States,  1  Dak.  312,  46  N.  W.  608;  Rad- 
diffe  y.  United  Ins.  Co.  7  Johns.  50; 
CroweD  y.  Hopkinton,  45  N.  H.  14;  Ford 
y.  Hopkins,  1  Salk.  283,  91  Eng.  Reprint, 
250;  Lewellyn  v.  Markworth,  2  Atk.  40, 
26  Eng.  Reprint,  421 ;  Rez  v.  Holt,  5  T. 
R.  436, 101  Eng.  Reprint,  245;  Home  Ins. 
Co.  V.  Weide,  11  Wall.  440,  20  L.  ed. 
198:  Nicholls  v.  Webb^  8  Wheat  832, 
61  Ii.  ed« 


5  L.  ed.  630;  United  States  y.  B^um, 

6  Pet  367,  8  L.  ed.  430. 

The  mode  of  authenticating  public  doc- 
uments of  departments  of  the  United 
States  is  governed  by  the  laws  of  the 
United  States  and  the  practice  of  such 
departments,  and  not  by  the  statutes  or 
laws  of  the  state. 

Jinkins  v.  Noel,  3  Stew.  (Ala.)  60; 
Wyman  v.  Chicago,  254  HL  207,  98  N. 
E.  266;  American  Surety  Co.  v.  United 
States,  77  Bl.  109;  Ansley  y.  Meikle,  81 
Ind.  261;  Gihnan  y.  Riopelle,  18  lifich. 
145;  Lacy  v.  Davis,  4  Mich.  150,  66  Am. 
Dec.  524;  Crowell  y.  Hopkington,  45  N. 
H.  14;  Hawthorne  v.  Hoboken,  35  N.  J. 
L.  251;  Haddock  v.  Kdsey,  3  Barb.  104; 
McLane  v.  Bovee,  35  Wis.  33;  Wickliffe 
V.  Hill,  3  Litt  (Ky.)  330. 

The  courts  judicially  notice  the  rules 
and  regulations  of  the  departments  of  the 
United  States. 

Caha  V.  United  States,  152  U.  S.  221, 
38  L.  ed.  419,  14  Sup.  Ct  Rep.  513; 
Leonard  v.  Lennox,  104  C.  C.  A.  296, 181 
Fed.  767;  Smith  v.  Shakopee,  44  C.  C. 
A.  1,  103  Fed.  241;  WUkins  v.  United 
States,  37  C.  C.  A.  588,  96  Fed.  841. 

The  construction  of  the  statutes  of  the 
United  States,  given  by  the  various  de- 
partments of  the  United  States,  is  always 
persuasive,  if  not  controlling,  upon  this 
court. 

United  States  y.  Healy,  160  U.  S.  141, 
40  L.  ed.  371, 16  Sup.  Ct  Rep.  247;  Rob- 
ertson V.  Downing,  127  U.  S.  613,  32 
L.  ed.  271,  8  Sup.  Ct.  Rep.  1328;  United 
States  V.  Alabama  G.  8.  B.  Co.  142  U.  8. 
621,  35  L.  ed.  1134,  12  Sup.  Ct  Rep. 
306;  United  States  v.  Philbriek,  120  U. 
S.  59, 30  L.  ed.  561,  7  Sup.  Ct  Rep.  413; 
Edwards  y.  Darby,  12  Wheat  206,  6  L. 
ed.  603. 

The  courts  will  judicially  notice  per- 
sons in  charge  of  record  and  discharging 
public  duties. 

York  &  M.  line  R.  Co.  y.  WinaiML  17 
How.  41,  15  L.  ed.  30;  Keyseat  v.  Hits, 
133  U.  S.  138,  33  L.  ed.  531, 10  Sup.  Ct 
Rep.  290 ;  United  States  v.  Eaton,  144  U. 
S.  677,  36  L.  ed.  591,  12  Sup.  Ct.  Rep. 
764;  Caha  y.  United  States,  152  U.  8. 
211,  38  L.  ed.  415, 14  Sup.  Ct  Rep.  513; 
WiUdns  y.  United  States,  37  C.  C.  A. 
588,  96  Fed.  837;  Smith  y.  Schakopee,  44 
C.  C.  A.  1,  103  Fed.  240;  Dominici  v. 
United  States,  72  Fed.  46;  Bachus  Port- 
able Steam  Heater  Co.  v.  Simonds,  2 
App.  D.  C.  290;  Kaufman  y.  Stone,  25 
Ark.  336;  Wetherbee  y.  Dunn,  32  Cal. 
106;  Liddon  v.  Hodnett,  22  Fla.  442; 
Louisville  y.  Park  Comrs.  112  Ky.  409, 
65  S.  W.  860;  Walden  y.  Canfield,  2 
Rob.  (La.)  466;  Alexander  y.  Bumham, 
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18  Wis.  200;  Martin  ▼.  C.  Aultman  ft 
Co.  80  Wis.  160,  40  N.  W.  749;  State  v. 
Eyans,  8  Humph.  112. 

In  passing  on  Federal  questions  the 
United  States  Supreme  Court  is  not  lim- 
ited to  the  mere  consideration  of  the  lan- 
guage of  the  opinion  of  the  state  court 

Louisiana  R.  &  Nav.  Co.  v.  Behrman, 
235  U.  S.  164,  59  L.  ed.  175,  35  Sup.  Ct. 
Rep.  62;  Monsgas  v.  Alhertucci  y  Al- 
varez, 235  U.  S.  81,  59  L.  ed.  139,  35 
Sup.  Ct  Rep.  95;  Caroudelet  Canal  & 
Nav.  Co.  V.  Louisiana,  233  U.  S.  362,  58 
L.  ed.  1001,  34  Sup.  Ct.  Rep.  627 ;  Louisi- 
ana ez  rel.  Hubert  v.  New  Orleans,  215 
U.  S.  170,  54  L.  ed.  144,  30  Sup.  Ct. 
Rep.  40;  Nutt  v.  Knutt,  200  U.  S.  12, 
50  L.  ed.  348,  26  Sup.  Ct.  Rep.  216; 
Houston  &  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  66,  44  L.  ed.  673,  20  Sup.  Ct.  Rep. 
545;  McCuDough  v.  Virginia,  172  U.  S. 
102,  43  L.  ed.  382, 19  Sup.  Ct  Rep.  134. 

And  if  the  state  court,  to  6vade  the 
Federal  question,  should  pretend  to  cloud 
its  decision  so  as  to  make  it  appear  that  a 
Federal  question  was  not  involved,  the 
Supreme  Court  of  the  United  States 
would  nevertheless  take  jurisdiction. 

Lcathe  v.  Thomas,  207  U.  S.  93,  52 
L.  ed.  118,  28  Sup.  Ct  Rep.  32. 

And  if  there  be  a  Federal  quesfion  in 
the  record  adequate  to  the  exercise  of  itf> 
jurisdiction,  it  is  the  duty  of  the  Unite(1 
States  Supreme  Court  to  review  the  whole 
case 

Williamson  v.  United  States,  207  U.  S. 
425,  52  L.  ed.  278,  28  Sup.  Ct.  Rep.  163. 

The  United  States  Supreme  Court  is 
not  deprived  of  its  jurisdiction  because 
the  state  court  puts  its  decision  on  a  non- 
jurisdictional  mund.  In  such  cases  the 
United  States  Supreme  Court  must  deter- 
mine from  the  record  for  itself. 

Louisiana  R.  &  Nav.  Co.  v.  Behrman^ 
235  U.  S.  164,  59  L.  ed.  175,  35  Sup.  Ct. 
Rep.  62. 

Upon  the  record  of  this  case  the  judg- 
ment on  the  merits  should  have  been 
in  the  sum  of  one  hundred  ($100)  dollars 
only,  and  this  judgment  should  be  re- 
versed, that  a  judgment  for  a  hundred 
dollars  only  should  be  entered  against  the 
plaintiff  in  error. 

Boston  ft  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  58  L.  ed.  868,  L.R.A.1915B,  450, 
34  Sup.  Ct  Rep.  526,  Ann.  Cas.  1915D, 
593;  George  M.  Pierce  Co.  v.  Wells,  F. 
ft  Co.  236  U.  S.  278,  59  L.  ed.  576,  35 
Sup.  Ct  Rep.  351;  Wells,  F.  &  Co.  v. 
Neiman-Marcus  Co.  227  U.  S.  469,  57  L. 
ed.  600,  33  Sup.  Ct  Rep.  267;  Adanis 
Exp.  Co  V.  Croninger,  226  U.  S.  491, 
57  L.  ed.  314,  44  L.R.A.(N.S.)  257,  33 
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Mr.  Justin  B.  Bowerso^  argued  tha 
cause,  and,  with  Bir.  Robert  B.  Fizzeli, 
filed  a  brief  for  defendant  in  error : 

If  the  sole  issue  in  this  case  is  tlie  cor- 
rectness of  the  decision  of  the  Kansas 
City  court  of  appeals  upon  a  question  in 
the  law  of  evidence,  apart  from  any  Fed- 
eral statute,  this  court  does  not  have 
jurisdiction. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Ta^or, 
210  U.  S.  281,  52  L.  ed.  1061,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464. 

The  provision  in  the  Interstate  Com- 
merce Act  making  copies  of  tariffs  and 
schedules  filed  with  the  Conunission  re- 
ceivable in  evidence  when  certified  by  the 
secretary  under  the  Commission's  seal 
does  not  i^ply  to  the  state  courts. 

Clemens  v.  Conrad,  19  Mich.  178;  Car- 
penter V.  Snelling,  97  Mass.  458;  Griffin 
V.  Ranney,  35  Conn.  240 ;  Haight  v.  Grist, 
64  N.  C.  741;  Duffy  v.  Hobson,  40  Cal. 
243,  6  Am.  Rep.  617 ;  Stewart  v.  Hopkins, 
30  Ohio  St  525 ;  Davis  v.  Richardson,  45 
Miss.  505,  7  Am.  Rep.  732 ;  Wade  v.  Foss, 
96  Me.  231,  52  Atl.  640 ;  Wdtner  v.  Riggs, 
3  W.  Va.  445 ;  Knox  v.  Rossi,  25  Nev.  96, 
48  L.R.A.  305,  83  Am.  St  Rep.  566,  57 
Pac.  179;  Woodward  v.  Roberts,  58  N. 
H.  503;  Cassidy  v.  St  Germain,  22  R. 
I.  53,  46  AtL  35;  Kennedy  v.  Roundtree, 
59  S.  C.  324,  82  Am.  St.  Rep.  841,  37 
S.  E.  942;  Wilson  v.  McKenna,  52  HI. 
43;  Garland  v.  Gaines,  73  Conn.  662,  84 
Am.  St.  Rep.  182,  49  Atl.  19 ;  Trowbridge 
V.  Addoms,  23  Colo.  518,  48  Pac.  535; 
Rowe  V.  Bowman,  183  Mass.  488,  67  N. 
E.  636;  Davis  v.  Evans,  133  N.  C.  320, 
45  S.  E.  643;  Watson  v.  Mirike,  25  Tex. 
Civ.  App.  527,  61  S.  W.  538;  Colby  v. 
Cleaver,  169  Fed.  206. 

This  rule  of  construction  is  followed  by 
this  court  with  reference  to  the  first  ten 
Amendments  to  the  Constitution  of  the 
United  States. 

Eilenbecker  v.  District  Ct  134  U.  S. 
31,  33  L.  ed.  801,  10  Sup.  Ct  Rep.  424; 
Twitchell  v.  Pennsylvania,  7  Wall.  321, 
19  L.  ed.  223 ;  Barron  v.  Baltimore,  7  Pet. 
243,  8  L.  ed.  672;  Fox  v.  Ohio,  5  How. 
410, 12  L.  ed.  213. 

If  the  provision  in  the  Interstate  Com- 
merce Act  making  certified  copies  of  tar- 
iffs filed  with  the  CommiBsion  admissible 
in  evidence  was  intended  by  Congress  to 
apply  to  the  state  courts,  the  provision 
is  not  binding.  Congress  has  no  power 
to  prescribe  rules  of  evidence  for  the  state 
courts  under  the  facts  in  this  case. 

Duffy  V.  Hobson,  40  Cal.  240,  6  Am. 
Rep.  617;  Sporrer  v.  Eifler,  1  Heisk.  633; 
Small  V.  Slocumb,  112  Ga.  281,  53  L.R.A. 
130,  81  Am.  St.  Rep.  50,  37  S.  E.  481; 
Bumpass  v.  Taggart,  7  Am.  Rep.  623,  26 
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Ark.  398 ;  Soathern  Ins.  Co.  v.  Estes,  106 
Tenn.  472,  52  L.R.A.  915,  82  Am.  St. 
Rep.  892,  62  S.  W.  149;  Davis  v.  Rich- 
ardson, 45  Miss.  499,  7  Am.  Rep.  732; 
Griffin  Lumber  Co.  v.  Myer,  80  Miss. 
435,  31  So.  787;  Craigr  v.  Dimock,  47  111. 
308;  Richardson  v.  Roberts,  195  HI.  27, 
62  N.  E.  840;  Amos  Richia  v.  North- 
western Mat.  L.  Ins.  Co.  143  Mioh.  684, 
107  N.  W.  707;  Wallace  v.  Cravens,  34 
Ind.  534;  Wade  v.  Foss,  96  Me.  230,  52 
Atl.  640;  People  ez  rel.  Barbonr  v.  Gates, 
43  N.  Y.  40 ;  Moore  v.  Moore,  47  N.  Y. 
467,  7  Am.  Rep.  466 ;  Jacobs  v.  Spoff ord, 
34  Tex.  152;  Forcheimer  v.  Holly,  14  Fla. 
239;  Dawson  v.  McCarty,  21  Wash.  314, 
75  Am.  St.  Rep.  841,  57  Pac.  816;  More 
▼.  Clymer,  12  Mo.  App.  11;  King  v. 
PhoBniz  Ins.  Co.  195  Mo.  290,  309,  113 
Am.  St  Rep.  678,  92  S.  W.  892,  6  Ann. 
Cas.  618;  Wharton,  Ev.  §  697. 

The  Kansas  City  conrt  of  appeals  did 
not  rule  against  the  defendant  upon  the 
construction  of  any  Federal  statate  or 
the  existence  of  any  Federal  right.  That 
conrt  admitted  the  right  claimed  by  de- 
fendant, but  found  ^t  defendant  had 
failed  to  prove  the  facts  necessary  to 
bring  the  case  within  the  operation  of 
that  right.  Such  decision  does  not  in- 
volve a  Federal  question. 

Smith  V.  Adsit,  23  WaH.  368,  373,  374, 

23  L.  ed.  114,  116;  Merced  Min.  Co.  v. 
B<^g8,  3  WaU.  304,  310,  18  L.  ed.  245, 
247 ;  Crary  v.  Devlin,  154  U.  S.  619,  23 
L.  ed.  510, 14  Sup.  Ct.  Rep.  1199. 

The  decision  of  the  Kansas  City  court 
of  appeals,  that  the  purported  copies  of 
defendant's  tariffs  offered  in  evidence 
were  inadmissible,  was  correct  under  the 
provisions  of  S  16  of  the  Interstate  Com- 
merce Act. 

Smith  V.  United  States,  5  Pet.  292,  300, 
8  L.  ed.  130,  133;  Painter  v.  HaU,  75 
Ind.  208 ;  State  v.  Foreman,  121  Mo.  App. 
502,  97  S.  W.  269;  Priest  v.  Capitain, 
236  Mo.  446,  139  S.  W.  204;  Lothrop  v. 
Blake,  3  Pa.  St.  483;  Morris  v.  Patchin, 

24  N.  Y.  394,  82  Am.  Dec.  311;  WU- 
lock  V.  Wilson,  178  Mass.  68,  59  N.  E. 
757;  Ensign  v.  Kindred,  163  Pa.  638, 
30  Aa  274;  Edwards  v.  Smith,  —  Tex. 
Civ.  App.  — ,  137  S.  W.  1161;  Kansas  P. 
R.  Co.  V.  Cutter,  19  Kan.  83,  9  Am.  Neg. 
Cas.  355;  Adams  v.  Heckscher,  80  Fed. 
742;  Murdock  v.  Hillyer,  45  Mo.  App. 
287. 

The  purported  copies  of  defendant's 
tariffs  offered  in  evidence  were  not  ad- 
missible at  common  law. 

United  States  v.  Percheman,  7  Pet.  51, 
8  L.  ed.  604;  New  York  Dry  Dock  v. 
Hicks,  5  McLean,  HI,  Fed.  Cas.  No.  10,- 
204;  Rich  y.  Lancaster  R.  Co.  114  Mass. 
•1  Zi.  ed« 


1 514;  Foxcroft  v.  Crooker,  40  Me.  308; 
1 3  Wigmore,  Ev.  §§  1674, 1677. 

Defendant's  contention  that  the  plain- 
tiff's objections  to  the  purported  copies 
were  not  sufficiently  specific  does  not  in- 
volve a  Federal  question,  was  not  raised 
in  the  Kansas  City  court  of  appeals,  and 
is  not  borne  out  by  the  record. 
State  V.  Foreman,  121  Mo.  App.  509, 

97  S.  W.  269. 

Defendant's  contention  that  the  plain- 
tiff, having  failed  to  appeal  from  the  rul- 
ing of  the  trial  court  admitting  certain 
papers,  could  not  urge  their  incompetency 
in  the  Kansas  City  court  of  appeals,  does 
not  involve  a  Federal  questioui  and  is 
without  merit. 

Lee  V.  Missouri  P.  R.  Co.  67  Kan.  402, 
63  L.RJL.  271,  73  Pac.  110;  Gillett  v. 
Burlington  Ins.  Co.  53  Kan.  108,  36  Pac. 
52;  Nance  v.  Oklahoma  F.  Ins.  Co.  31 
Okla.  208,  33  L.R.A.(N.S.)  426, 120  Pac. 
948;  Huntington  Nat.  Bank  v.  Loar,  53 
W.  Va.  540,  41  S.  E.  901. 

Defendant's  contention  that  the  plain- 
tiff was  estopped  in  the  Elansas  City  court 
of  appeals  to  point  out  the  incompetency 
of  the  evidence  disregarded  by  the  trial 
conrt  does  not  involve  a  Federal  question, 
and  is  without  merit 

Fehlhauer  v.  St.  Louis,  178  Mo.  635, 
77  S.  W.  843;  Vinson  v.  Scott,  198  HI. 
542,  65  N.  E.  78;  Columbus  State  Bank 
V.  Carrig,  3  Neb.  (Unof.)  592,  92  N.  W. 
324;  Cowen  v.  Eartherly  Hardware  Co. 
95  Ala.  324,  U  So.  195;  Myers  v.  Hale, 
17  Mo.  App.  204;  Vaughan  v.  Daniels, 

98  Mo.  230, 11  S.  W.  573. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

At  its  New  York  city  station,  in  Sep- 
tember, 1910,  Miss  Beaham  purchased  of 
plaintiff  in  error  a  first-class  ticket  over 
its  own  and  connecting  lines,  on  the  face 
of  which  was  printed:  'Issued  by  the 
New  York  Central  &  Hudson  River  Rail- 
road. €k>od  for  one  passage  of  the  class 
indicated  on  coupons  attached  to  Kan- 
sas City,  Missouri,  when  stamped  and 
sold  by  an  agent  holding  written  author- 
ity as  prescribed  by  law,  and  presented 
with  coupons  attached.  Subject  to  the 
following  contract :  .  •  •  5.  Baggage 
liability  is  limited  to  wearing  apparel  not 
to  exceed  one  hundred  (100)  dollars  in 
value  for  a  whole  ticket  and  fifty  (50) 
dollars  for  a  half  ticket  unless  a  great^ 
value  is  declared  by  the  owner,  and  ex- 
cess charge  thereon  paid  at  the  time  of 
taking  passage.'' 

[150]  Immediately  after  purchasing 
the  ticket  she  presented  it  at  the  baggage 
department;  her  trunk  waa  received  for 
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transportation;  and  she  accepted  a  check 
or  receipt  therefor  npon  which  were  the 
words:  ''See  conditions  on  hack.  Value 
not  stated."  On  the  hack  this  was 
printed:  ''Notice  to  passengers.  Bag- 
gage consists  of  a  passengePs  personal 
wearing  apparel  and  liahility  is  limited  to 
$100  (except  a  greater  or  less  amount  is 
provided  in  tanfEs)  on  fall  fare  ticket, 
unless  a  greater  value  is  declared  hy 
owner  at  time  of  checking  and  payment 
is  made  therefor." 

The  trunk  and  contents  having  heen 
lost,  she  sued  plaintiff  in  error  for  tiieir 
full  value  in-  the  circuit  court,  Jackson 
county.  Missouri.  Admitting  responsi- 
hility  for  $100,  the  company  claimed  ex- 
emption from  any  larger  recovery  because 
of  limitations  specified  in  the  ticket  and 
impliedly  assented  to  when  it  was  accept- 
ed and  used;  and  also  hecause  of  the 
same  limitations  embodied  in  its  tariff 
schedules  filed  with  the  Interstate  Com- 
merce Commission. 

A  jury  being  waived,  the  cause  was 
tried  by  the  court.  Acceptance  and  use 
of  both  ticket  and  check  were  shown,  and 
nothing  in  the  evidence  indicated  any  pur- 
pose to  deceive  or  mislead  the  purchaser, 
or  inability  on  her  part  to  appreciate  the 
provisions  in  question;  she  disclaimed 
naving  read  them,  and  denied  their  valid- 
ity under  general  principles  of  law. 
Counsel  for  the  railroad  offered  in  evi- 
dence copies  of  its  tariff  schedules  on 
file  with  the  Interstate  Commerce  Com- 
mission, certified  by  the  chairman  of 
that  body.  These  contained  clauses 
limiting  liability  for  baggage  to  $100 
unless  greater  value  was  declared  and 
paid  for;  and  they  were  admitted  not- 
withstanding an  objection  to  mode  of 
their  authentication. 

The  circuit  court  held  no  agreement 
limiting  liability  resulted  from  acceptance 
and  use  of  ticket  and  check,  [151]  and 
that,  "even  if  the  local  and  interstate 
tariffs  of  excess  baggage  rates  introduced 
in  evidence  were  filed  with  the  Interstate 
Commerce  Commission  of  the  United 
States,  and  properly  posted  as  required 
by  the  Interstate  Commerce  Act,  still 
plaintiff  would  be  entitled  to  recover  the 
reasonable  value  of  the  trunk  and  the 
reasonable  value  of  the  articles  of  bag- 
gage contained  therein,  unless  she  ex- 
pressly assented  to  the  provisions  of  said 
tariffs  limiting  the  liability  of  the  defend- 
ant to  $100  for  loss  of  baggage  unless  a 
greater  value  should  be  declared  and  paid 
for."  A  judgment  for  $1,771.62  was  af- 
firmed by  the  Kansas  City  court  of  ap- 
peals. It  held  that  Boston  &  M.  R.  Co. 
V.  Hooker,  233  U.  S.  97,  58  L.  ed.  868, 
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L.R.A.1915B,  450,  34  Sup.  Ct.  Rep.  526, 
Ann.  Cas.  1915D,  593,  would  necessitate 
a  reversal  but  for  the  fact  that  the  record 
contained  no  competent  evidence  to  show 
a  schedule  on  file  with  the  Commission 
specifying  liability  for  baggage;  "the 
Federal  statute  provides  that  copies  of 
tariff  rates  on  file  with  that  Commission 
shall  be  received  in  evidence,  if  certified 
by  the  secretary,  under  the  seal  of  the 
Commission,"  and  certification  by  the 
chairman  is  insufficient  It  therefore 
wholly  disregarded  the  copies  in  the  rec- 
ord and  treated  the  cause  as  though  they 
had  not  been  introduced. 

The  transactions  in  question  related  to 
interstate  commerce;  consequent  rights 
and  liabilities  depend  upon  acts  of  Con- 
gress, agreement  between  the  parties,  and 
common -law  principles  accepted  and  en- 
forced in  Federal  courts.  And  the  car- 
rier is  entitled  to  the  presumption  that 
its  business  is  being  conducted  lawfully. 
Southern  Exp.  Co.  v.  Byers,  240  U.  S. 
612,  614,  60  L.  ed.  825,  827,  L.R.A.1917A, 
197,  36  Sup.  Ct.  Rep.  410;  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  V.  Rankin,  241  U.  S. 
319,  326,  60  L.  ed.  1022,  1025,  L.R.A. 
1917A,  265,  36  Sup.  Ct.  Rep.  555. 

In  the  circumstances  disclosed,  accept- 
ance and  use  of  the  ticket  sufficed  to  es- 
tablish an  agreement  prima  facie  valid 
which  limited  the  carrier's  liability.  Mere 
failure  by  the  passenger  to  read  matter 
plainly  placed  before  her  [152]  could 
not  overcome  the  presumption  of  assent. 
New  York  C.  &  H.  R.  R.  Co.  v.  FraloiT, 
100  U.  S.  24,  27,  25  L.  ed.  531,  533;  The 
Kensington,  183  U.  S.  263,  46  L.  cd. 
190,  22  Sup.  Ct.  Rep.  102;  Fonseca  v. 
Cunard  S.  S.  Co.  153  Mass.  553,  12 
L.R.A.  340,  26  Am.  St.  Rep.  660,  27  N. 
E.  665. 

•  In  order  to  determine  the  liability  as- 
sumed for  baggage  it  was  proper  to  con- 
sider applicable  tariff  schedtdes  on  file 
with  the  Interstate  Commerce  Commis- 
sion; and  the  carrier  had  a  Federal  right 
not  only  to  a  fair  opportunity  to  put 
these  in  evidence,  but  also  that,  when  be- 
fore the  court,  they  should  be  given  due 
consideration.  Southern  Exp.  Co.  v. 
Byers,  240  U.  S.  614,  60  L.  ed.  827, 
L.R.A.1917A,  197,  36  Sup.  Ct.  Rep.  410; 
Kansas  City  Southern  R.  Co.  v.  Jones, 
241  U.  S.  181,  60  L.  ed.  943,  36  Sup. 
Ct.  Rep.  513.  After  their  admission  in 
evidence  by  the  trial  court  the  schedules 
could  not  be  disregarded  arbitrarily  with- 
out denying  the  railroad's  Federal  right; 
and  we  think  they  were  so  treated  by  the 
court  of  appeals.  We  are  cited  to  no  de- 
cision of  the  supreme  court  of  Missouri 
recognizing  any  settled  rule  of  practice 
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there  wiiieh  reqoiied  racli  eeti<m|  and 
the  unjust  consequences  of  it  are  ap- 
parent. Assuming,  without  dedding,  the 
eorrectness  of  its  opinion  that  the  Mhed- 
ules  as  certified  were  inadmissible  and  im- 
propeiiy  received,  nevertheleaB  the  court 
should  not  have  destroyed  the  carrier's 
Importunity  to  protect  itsdf  by  introduc- 
ing other  evidence  upon  a  new  triaL 

Reverse  and  remand  for  further  pro- 
eeedings  not  inconsistent  with  this  opin- 
ion. 

Reversed. 

Mr.  Justice  Pitney  dissents. 


[158]  HUTCHINSON  ICE  CREAM  COM- 
PANY et  al.,  Plffs.  in  Err., 

V. 

STATE  OF  IOWA.     (No.  40.) 


A.  B.  CROWL,  Plff.  in  Err., 

V. 

COMMONWEALTH  OF  PENNSYLVANIA. 

(No.  50.) 

(See  S.  C.  Reporter's  ed.  153>100.) 

Con8t!tiitlonal  law  —  due  process  of 
law  —  (Hinal  protection  of  the  laws 
—  re^iilfitfnir  percentage  of  batter 
fat  In  Ice  cream. 

State  statutes  which  prohibit  the 
•ale  as  ''ice  cream"  of  a  product  containing 
less  than  a  fixed  percentage  of  butter  fat 
do  not  take  property  without  due  process 
of  law  nor  deny  the  equal  protection  of  the 
laws, — the  particular  percentages  fixed  not 
being  so  exacting  as  to  be  in  themselves 
unreasonable, — although  the  ice  cream  of 
eommerce  is  not  iced  or  frozen  cream,  but 
is  a  frozen  confection,  yarying  In  composi- 
tion, and  under  some  formulas  may  be  made 
without  either  cream  or  milk. 
(For  other  cases,  see  Constltntlonsl  Lsw, 
a47-350.  479-481,  In  Digest  Sup.  Ct.  1908.] 

[Nos.  40  and  50.] 

Argued  Norember  IS,  1918.     Decided  De- 
cember 4,  1918. 

Note. — On  the  right  to  require  that  ar- 
ticles offered  for  sale  shall  answer  a  desig- 
nated standard  of  purity — see  note  to 
American  Linseed  Oil  Co.  v.  Wheaton,  41 
L.R.A.(N.S.)  149. 

As  to  constitutionality  of  discrimina- 
tions in  statutory  regulations  concerning 
food  products — see  note  to  Freadrich  v. 
State,  34  L.R.A.(N.S.)  6^0. 

As  to  validity  of  statute  fixing  quality 
of  ice  cream — see  note  to  State  v.  Hutch- 
inson Ice  Cream  Co.  Lit.AJL917B,  198. 
ai  Ii.  ed. 


IJN  EBBOB  to  the  Snpreme  Court  of 
A  the  State  of  Iowa  to  review  a  judg- 
ment which  reversed  a  jnc^n^^ent  of  the 
District  Gonrt  of  Polk  Coonty,  in  that 
state,  sustaining  a  demurrer  to  an  infor- 
mation charging  a  violation  of  a  state 
statute  forbidding  the  sale  of  a  product 
as  ice  cream  which  did  not  contain  a 
specified  percentage  of  butter  fat  Af- 
firmed. Also 
IN  EBBOB  to  the  Supreme  Court  of 
the  State  of  Pennss^vania  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Superior  Court,  affirming  a  eonvicti<m 
in  the  Court  of  Quarter  Seraions  of  Erie 
County,  in  that  state,  for  selling  as  ice 
cream  a  compound  containing  less  than 
the  minimum  percentage  of  butter  fnt 
specified  by  a  state  statute.    Affirmed. 

See  same  case  in  No.  40,  168  Iowa,  1, 
L.B.A.1917B,  198, 147  N.  W.  195  j  in  No. 
50,  245  Pa.  554,  91  Atl.  922. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Jeffreys  Oarlin  and  B. 
L.  Parrish  argued  the  cause  and  filed  a 
brief  for  plaintiffs  in  error  in  No.  40: 

The  police  power  may  be  exercised  to 
protect  the  public  heal^,  morals,  safety, 
and  the  general  welfare,  but  it  is  at  all 
times  subject  to  the  constitutional  limita- 
tion that  it  may  not  arbitrarily  take  away 
the  lawful  rights  of  a  citizen. 

Lawton  v.  Steele,  152  U.  S.  133, 137,  38 
L.  ed.  385,  14  Sup.  Ct  Rep.  499;  Con- 
nolly v.  Union  Sewer  Pipe  Uo.  184  U.  S. 
540,  558,  46  L.  ed.  679,  689,  22  Sup.  Ct 
Bep.  431;  Dobbins  v.  Los  Angeles,  195 
U.  S.  223,  49  L.  ed.  169,  25  Sup.  Ct.  Bep. 
18;  Tick  Wo  v.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct  Bep.  1064;  Chi- 
cago, B.  &  Q.  B.  Co.  V.  Illinois,  200  IT. 
S.  561,  592,  50  L.  ed.  596,  609,  26  Sup. 
Ct.  Rep.  341,  4  Ann.  Cas.  1175;  Murphy 
V.  California,  225  U.  S.  623,  66  L.  ed. 
1229,  41  L.R.A.(N.S.)  153,  32  Sup.  Ct. 
Bep.  697;  Coppage  v.  Kansas,  236  IT.  S. 
1,  59  L.  ed.  441,  LJI.A.1915C,  960,  36 
Sup.  Ct  Rep.  240 ;  Com.  v.  Vrooman,  164 
Pa.  316,  25  L.BA.  250,  44  Am.  St  Bep. 
603,  30  Atl.  217;  Toledo,  W.  A  W.  B.  Co. 
V.  Jacksonville,  67  HI.  37,  16  Am.  Bep. 
611 ;  People  v.  Binge,  197  N.  Y.  149,  27 
L.B.A.(N.S.)  528,  90  N.  E.  451, 18  Ann. 
Cas.  474;  People  v.  Havnor,  149  N.  Y. 
200,  31  L.B.A.  689,  52  Am.  St  Bep.  707, 
43  N.  E.  541;  People  v.  Gillson,  109  N. 
Y.  397,  4  Am.  St  Bep.  465,  17  N.  E. 
343;  Austin  v.  Tennessee,  179  IT.  S.  344, 
45  L.  ed.  225,  21  Sup.  Ct.  Bep.  132; 
Welch  V.  Swasey,  214  U.  S.  91,  53  L.  ed. 
923,  29  Sup.  Ct  Rep.  567. 

Whether  a  particular  regulation  is  a 

valid  exercise  of  the  police  power  is  ulti-« 
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matdy  a  judicial,  not  a  legislative,  qaaa- 
tion. 

Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
235,  49  L.  ed.  169,  174,  25  Sup.  Ct.  Rep. 
18 ;  Mugler  v.  Kansas,  123  U.  S.  623,  661, 
31  L.  ed.  205,  210,  8  Sap.  Ct.  Rep.  273; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  154,  41  L.  ed.  666,  667,  17  Sup.  a. 
Rep.  255;  Lochner  v.  New  York,  198  U. 
S.  45,  60,  49  L.  ed.  937,  942,  25  Sup.  Ct 
Rep.  539,  3  Ann.  Cas.  1133;  Ives  v.  South 
Buffalo  R.  Co.  201  N.  Y.  305,  34  L.R.A. 
(N.S.)  162,  94  N.  E.  431,  Ann.  Cas. 
1912B,  156,  1  N.  C.  C.  A.  517;  Freund, 
Pol.  Power,  p.  53;  State  v.  Marshall, 
64  N.  H.  549,  1  L.R.A.  61,  15  Atl.  210; 
State  V.  Myers,  42  W.  Va.  822,  35  L.R.A. 
844,  57  Am.  St.  Rep.  887,  26  S.  E.  539; 
Price  V.  People,  193  HL  114,  55  L.R.A. 
588,  86  Am.  St.  Rep.  306,  61  N.  E.  344; 
Price  V.  Illinois,  238  U.  S.  446,  59  L.  ed. 
1400,  35  Sup.  Ct.  Rep.  892. 

"Ice  cream"  is  a  generic  term  embracing 
a  large  number  and  variety  of  products, 
and  ice  cream  has  been  sold  under  its  own 
name  for  over  one  hundred  years;  it  is 
not  an  imitation  of  or  a  substitute  for  any 
other  confection  or  food. 

Von  Bremen  v.  United  States,  113  C.  C. 
A.  296,  192  Fed.  904;  United  States  v. 
30  Cases,  199  Fed.  932;  United  States  v. 
1  Car  Load  of  Como  Horse  &  Mule  Feed, 
188  Fed.  453;  Webster's  Diet.;  Century 
Diet.;  Standard  Diet;  U.  S.  Manual  for 
Army  Cooks. 

The  act  in  question,  as  construed  by 
the  supreme  court  of  Iowa,  is  actually  a 
prohibition  of  the  sale  of  an  admittedly 
wholesome  article  of  food  under  its  own 
name,  and  enacts  a  purely  arbitrary 
standard. 

Forsyth  v.  Hammond,  166  U.  S.  506, 
519,  41  L.  ed.  1095, 17  Sup.  Ct  Rep.  665 ; 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145, 6  Sup.  Ct.  Rep.  730;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  366,  30  L.  ed. 
220,  225,  6  Sup.  Ct  Rep.  1064 ;  Railroad 
A  Teleph.  Cos.  v.  Board  of  Ek]ualizers,  85 
Fed.  302 ;  Heath  A  M.  Mfg.  Co.  v.  Worst, 
207  U.  S.  338,  52  L.  ed.  236,  28  Sup.  Ct. 
Rep.  114;  Collins  v.  New  Hampshire,  171 
U.  S.  30,  43  L.  ed.  60,  18  Sup.  Ct  Rep. 
768;  People  ex  rel.  Farrington  v.  Mens- 
ehing,  187  N.  Y.  8,  10  L.R.A.(N.S.)  625, 
79  N.  E.  884, 10  Ann.  Cas.  101 ;  Nicol  v. 
Ames,  173  U.  S.  509,  521,  43  L.  ed.  786, 
793. 19  Sup.  Ct  Rep.  522 ;  State  v.  Mik- 
sicek,  225  Mo.  561, 135  Am.  St.  Rep.  597, 
125  8.  W.  507;  Coppa^  v.  Kansas,  236 
U.  S.  1,  69  L.  ed.  441,  L.R.A.1915C,  960, 
36  Sup.  Ct  Rep.  240. 

The  act  in  question  does  not  tend  to 

prevent  fraud. 

Peopla  ▼•  Freeman,  242  HL  373,  17 
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Ann.  Cas.  1098,  90  N.  E.  366;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  43  L. 
ed.  49,  18  Sup.  Ct  Rep.  757;  State  y. 
Hanson,  118  Minn.  85,  40  L.R.A.(N.S.) 
865,  136  N.  W.  412,  Ann.  Cas.  1913B, 
405;  State  v.  Redman,  134  Wis.  89,  14 
Lit  A.  (N.S.)  229, 126  Am.  St  Rep.  1003, 
114  N.  W.  137,  15  Ann.  Cas.  408;  Brown 
V.  Piper,  91  U.  S.  37,  23  L.  ed.  200; 
Muller  V.  Oregon,  208  U.  S.  412,  52  L. 
ed.  551,  28  Sup.  Ct  Rep.  324,  13  Amu 
Cas.  957. 

If  a  standard  for  ice  eream  eould  be 
enacted  under  the  police  power,  neverthe- 
less the  sale  of  ice  cream  as  ice  eream, 
even  though  it  did  not  conform  to  such 
standard,  could  not,  under  the  police 
power,  be  absolutely  prohibited. 

Rigbers  v.  Atlantl^  7  Gku  App.  411,  66 
S.  E.  991:  Heath  &  M.  Mfg.  Co.  v.  Worst, 
207  U.  S.  338,  52  L.  ed.  236,  28  Sup. 
Ct.  Rep.  114;  Murphy  v.  California,  225 
U.  S.  623,  56  L.  ed.  1229,  41  L.R.A.(N.S.) 
153,  32  Sup.  Ct.  Rep.  697. 

Mr.  George  Oosson,  Attorney  Gkneral 
of  Iowa,  argued  the  cause  and  filed  a 
brief  for  defendant  in  error  in  No.  40: 

There  is  nothing  better  established  in 
the  whole  realm  of  jurisprudence  than 
that  the  state  has  plenary  power  to  pro- 
tect its  people  from  either  fraud  or  un- 
wholesomeness  in  the  sale  of  food  prod- 
ucts. 

Plumley  y.  Massachusetts,  155  U.  8. 
461,  39  L.  ed.  223,  5  Inters.  Com.  Rep. 
590,  15  Sup.  Ct  Rep.  154;  Schmidinger 
V.  Chicago,  226  U.  S.  578,  57  L.  ed.  364, 
33  Sup.  Ct  Rep.  182,  Ann.  Cas.  1914B, 
284 ;  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct 
Rep.  259;  Waters-Pierce  Oil  Co.  v. 
Deselms,  212  U.  S.  173,  53  L.  ed.  461, 
29  Sup.  Ct  Rep.  270;  State  v.  Snow,  81 
Iowa,  642,  11  L.R. A.  355,  47  N.  W.  777 ; 
State  y.  Schlenker,  112  Iowa,  642,  51 
L.R.A.  347,  84  Am.  St.  Rep.  360,  84  N. 
W.  698;  State  v.  Crescent  Creamery  Co. 
83  Minn.  284,  54  L.R.A.  466,  86  N.  W. 
107;  Powell  v.  Pennsylvania,  127  U.  8. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257;  State  v.  Campbell,  64  N.  H.  402, 10 
Am.  St  Rep.  419,  13  Atl.  858;  State  v. 
Smyth,  14  R.  I.  100,  51  Am.  Rep.  344; 
Board  of  Health  v.  Vandruens,  77  N.  J.  L. 
443,  72  Atl.  125;  People  v.  Bowen,  182 
N.  Y.  1,  74  N.  E.  489 ;  State  v.  Hutchin- 
son Ice  Cream  Co.  168  Iowa,  16,  L.R.A. 
1917B,  198,  147  N.  W.  195. 

The  legislature  is  entitled  to  estimate 
degrees  of  evU,  and  to  adjust  its  l^:isla- 
tion  according  to  the  exigency  found  to 
exist.  And  when  an  unconstitutional  dis- 
crimination against  the  plaintiff  in  error 
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ii  daimed,  Uie  question  ii  whether  the 
dassification  made  by  the  legblatore  ean 
be  said  to  be  without  any  reasonable  basis. 

Priee  V.  Illinois,  238  U.  S.  446,  59  L.  ed. 
1400,  35  Sup.  Ct  Rep.  802. 

In  eorreeting  evils,  the  legislatore  was 
entitled  to  a  large  liberty  of  choice  in  the 
means  employed,  and  in  this  liberty  of 
ehoiee,  unless  this  prohibition  is  palpably 
nnreasonable  and  tuiiitrary,  we  are  not  at 
liberty  to  say  that  it  passes  beyond  the 
limits  of  the  state's  protective  authority. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L. 
ed.  385,  14  Sup.  Ct  Rep.  499.  See  also 
Heath  &  M.  Mfg.  Co.  v.  Worst,  207  U.  S. 
338,  52  L.  ed.  236,  28  Sup.  Ct  Rep.  114; 
Qerman  Alliance  Ins.  Co.  v.  Lewis,  233  U. 
S.  389,  58  L.  ed.  1011,  L.RJL1915C,  1189, 
34  Sup.  Ct.  Rep.  612. 

Mr.  Walter  Jeffreys  Oarlin  argued 
the  cause  and  filed  a  brief  for  plaintSf  in 
error  in  No.  50: 

'^ce  cream''  is  a  generic  term  embrac- 
ing a  large  number  and  variety  of  prod- 
ucts. The  name  of  the  product  does  not 
imply  the  use  of  dairy  cream  in  its  com- 
position, and  the  statute  in  question  does 
not  define  the  term. 

Muller  v.  Oregon,  208  U.  S.  412,  52  L. 
ed.  551,  28  Sup.  Ct  Rep.  324,  13  Ann. 
Cas.  957. 

The  act  in  question  cannot  be  sustained 
under  the  police  power,  for  it  absolutely 
prohibits  the  sale  of  a  wholesome  article 
of  food. 

Rigbers  ▼.  Atlanta,  7  Ga.  App.  411,  66 
8.  £.  991 ;  State  v.  Hutchinson  Ice  Cream 
Co.  168  Iowa,  1,  L.R.A.1917B,  198,  147 
N.  W.  195;  State  v.  Hanson,  118  Minn. 
86,  40  L.R.A.(N.S.)  865,  136  N.  W.  412, 
Ann.  Cas.  1913E,  405;  People  y.  Marx, 
99  N.  Y.  384,  52  Am.  Rep.  34,  2  N.  E. 
29;  Powell  v.  Pennsylvania,  127  U.  S. 
678.  32  L.  ed.  253,  8  Sup.  Ct  Rep.  992, 
1257:  Lochncr  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539, 
3  Ann.  Cas.  1133;  McFarland  v.  Amer- 
ican Suear  Ref.  Co.  241  U.  S.  79,  60 
U  ed.  899,  36  Sup.  Ct  Rep.  498;  Truaz 
▼.  Raich,  239  U.  S.  33,  60  L.  ed.  131, 
L.RJL1916D,  545,  36  Sup.  Ct  Rep.  7; 
People  ez  rd.  Farrington  ▼.  Mensdiing, 
187  N.  Y.  8,  10  L.R.A.(N.S.)  625,  79 
N.  E.  884,  10  Ann.  Cas.  101;  SchoUen- 
berger  v.  Pennsylvania,  171  IT.  8.  1,  43 
U  ed.  49, 18  Sup.  Ct  Rep.  757. 

The  act  does  not  tend  to  prevent  fraud. 

Heath  ft  M.  Mfg.  Co.  y.  Worst,  207  TJ. 
8.  838,  52  L.  ed.  236,  28  Sup.  Ct  Rep. 
114;  Coppage  v.  Kansas,  236  U.  S.  1,  59 
Lw  ed.  441,  L.R.A.1915C,  960,  35  Sup.  Ct. 
Bep.  240;  Murphy  v.  California,  225  U. 
&  623,  56  L.  ed.  1229,  41  Lit.A.(N.S.) 
•1  Ii.  ed« 


153,  32  Sap.  Ct.  Rep.  697;  State  v.  Lay- 
ton,  160  Mo.  474,  62  L.B^  163,  82  Am. 
St  Rep.  487,  61  S.  W.  171;  People  v. 
Biesecker,  169  N.  Y.  53,  57  L.R.A.  178, 
88  Am.  St  Rep.  534,  61  N.  E.  990 ;  State 
V.  Hanson,  118  Minn.  85,  40  L.R.A.(N.S.) 
865,  136  N.  W.  412,  Ann.  Cas.  1913E, 
405;  Rigbers  v.  Atlanta,  7  Ga.  App.  411, 
66  S.  E.  991;  State  v.  Campbell,  64  N.  H 
404,  10  Am.  St.  Rep.  419,  3  Atl.  585, 
Com.  V.  Waite,  11  Allen,  264,  87  Am.  Dec. 
711;  State  v.  Smyth,  14  R.  L  100,  51 
Am.  Rra.  344;  Truax  v.  Raich,  239  U.  S. 
33,  60  L  ed.  131,  L.R.AJL916D,  545,  36 
Sup.  Ct  Rep.  7;  People  ez  rel.  Farring- 
ton V.  Mensdiing,  187  N.  Y.  8,  10  L.R  J.. 
(N.S.)  625,  79  N.  E.  884,  10  Ann.  Cas. 
101;  State  v.  Miksicek,  225  Mo.  561,  131 
Am.  St  Rep.  597,  125  S.  W.  507;  Dob- 
bins  V.  Los  Angeles,  195  U.  S.  223,  49  U 
ed.  169,  25  Sup.  Ct  Rep.  18;  Lochner  v 
New  York,  198  U.  S.  45,  49  L.  ed.  937, 
25  Sup.  Ct  Rep.  539,  3  Ann.  Cas.  1133; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Vojsburg', 
238  U.  S.  56,  69  L.  ed.  1199,  L.RA.1915E, 
953,  35  Sup.  Ct  Rep.  675;  Price  v.  Ill- 
inois,  238  U.  S.  446,  59  L.  ed.  1400,  35 
Sup.  Ct  Rep.  892. 

Mr.  William  M.  Eargest  argued  the 
cause,  and,  with  Mr.  Francis  Shnnk 
Brown,  Attorney  General  of  Pennsyl- 
vania, filed  a  brief  for  defendant  in  error 
in  No.  50: 

Ice  cream  being  susceptible  both  of 
adulteration  and  fraud  in  its  manufacture, 
a  statutory  standard  is  justified. 

Muller  V.  Oregon,  208  U.  S.  412,  52  L. 
ed.  551,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  State  v.  Stone,  46  La.  Ann.  147, 
15  So.  11;  Deems  v.  Baltimore,  80  Md. 
164,  26  L.R.A.  641,  45  Am.  St  Rep.  339, 
30  Atl.  648;  Com.  v.  Wheeler,  205  Ma^s. 
384,  137  Am.  St  Rep.  456,  91  N.  E.  415. 
18  Ann.  Cas.  319;  State  v.  Schlenker, 
112  Iowa,  642,  51  LR.A.  347,  84  Am.  St. 
Rep.  360,  84  N.  W.  698 ;  State  v.  Crescent 
Creamery  Co.  83  Minn.  284,  54  L.R.A. 
466,  85  Am.  St  Rep.  646,  86  N.  W.  107 ; 
Kansas  City  v.  Cook,  38  Mo.  App.  660 ; 
St.  Louis  v.  Qrafeman  Dairy  Co.  iro  Mo. 
507,  1  L.R.A.(N.S.)  926,  89  S.  W.  627; 
State  V.  Campbell,  64  N.  H.  404, 10  Am. 
St  Rep.  419,  IS  AtL  685;  Blazier  v.  MH- 
ler,  10  Hun,  435;  Com.  v.  Smyth,  14  R.  I. 
100,  51  Am.  Rep.  344;  State  v.  Hnt(*hin- 
son  Ice  Cream  Co.  168  Iowa,  1,  LR.A. 
1917B,  198,  147  N.  W.  195;  Powell  v. 
Pennsylvania,  127  U.  S.  678, 32  L.  ed.  253, 
8  Sup.  Ct  Rep.  992, 1257. 

The  act  is  a  valid  ezereise  of  the  police 
power. 

22  Am.  ft  Eng.  Enc  Law,  918,  919,  and 
notes;  State  ex  reL  Beek  t.  Wegener,  77 
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Minn.  48dw  46  L.R.A.  442, 77  Am.  St.  Rep. 
681,  80  N.  W.  633,  778,  1134;  License 
Cases,  5  How.  504,  12  L.  ed.  256*,  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Barbier  y.  Connolly,  113  U.  S.  31,  28  L. 
ed.  924,  5  Sap.  Ct  Rep.  357;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup.  Ct  Rep.  499;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup. 
Gt  Rep.  992,  1257;  SchoUenberger  v. 
Pennsylvania,  171  U.  S.  1, 43  L.  ed.  49, 18 
Sup.  Ct  Rep.  757;  Com.  v.  Burtnett,  58 
Pa.  Super.  Ct  604;  People  v.  Girard,  145 
N.  Y.  105,  45  Am.  St.  Rep.  595,  39  N.  E. 
823;  People  v.  Worden  Grocer  Co.  118 
Mich.  604,  77  N.  W.  315;  People  v. 
Henry  J.  Heinz  Co.  90  App.  Div.  408, 
86  N.  Y.  Supp.  141;  People  v.  Dehn,  — 
Mich.  — ,  155  N.  W.  744;  State  v.  Layton, 
160  Mo.  474,  62  L.R.A.  163,  83  Am.  St. 
Rep.  487,  61  S.  W.  171,  187  U.  S.  356, 

47  L.  ed.  214,  23  Sup.  Ct*  Rep.  137; 
Com.  V.  Seller,  20  Pa.  Super.  Ct.  260; 
Com.  V.  Huntley,  156  Mass.  236, 15  L.R.A. 
839,  30  N.  E.  1127;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  39  L.  ed.  223,  6 
Inters.  Com.  Rep.  590,  15  Sup.  Ct  Rep. 
154;  Com.  v.  McCann,  14  Pa.  Super.  Ct. 
221 ;  Crossman  v.  Lurman,  192  U.  S.  189, 

48  L.  ed.  401,  24  Sup.  Ct.  Rep.  234; 
Schmidinger  v.  Chicago,  226  U.  S.  578, 
57  L.  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B,  284;  Rigbers  v.  Atlanta,  7 
Ga.  App.  411,  66  S.  E.  99L 

The  act  does  not  violate  either  the  equal 
protection  or' the  due  process  clauses  of 
the  Federal  Constitution. 

Mugler  V.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,^  Sup.  Ct.  Rep.  273;  Welsh  v. 
Swasey,  193  Mass.  364,  23  L.R.A.(N.S.) 
1160, 118  Am.  St.  Rep.  523,  79  N.  E.  745, 
affirmed  in  214  U.  S.  91,  53  L.  ed.  923,  29 
Sup.  Ct.  Rep.  567;  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199  U. 
S.  306,  50  L.  ed.  204,  26  Sup.  Ct  Rep. 
100 ;  Health  Dcpt.  v.  Trinity  Church,  145 
N.  Y.  32.  27  L.R.A.  710,  45  Am.  St  Rep. 
579,  39  N.  E.  833;  Schmidinger  v.  Chi- 
cago, 226  U.  S.  578,  57  L.  ed.  364,  33 
Sup.  Ct  Rep.  182,  Ann.  Cas.  1914B,  284; 
State  V.  Addington,  77  Mo.  110;  SchoUen- 
berger V.  Pennsylvania,  171  U.  S.  1,  43 
L.  ed.  49,  18  Sup.  Ct.  Rep.  757;  Powell 
v.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct  Rep.  992,  1257;  Smith  v. 
St.  Louis  &  S.  W.  R.  Co.  181  U.  S.  248, 45 
L.  ed.  847,  21  Sup.  Ct.  Rep.  603;  Austin 
V.  Tennessee,  179  U.  S.  343,  45  L.  ed.  224, 
21  Sup.  Ct  Rep.  132;  Com.  v.  Kevin,  202 
Pa.  23,  90  Am.  St  Rep.  613,  51  Atl.  594; 
Plnml^  y.  Massachusetts,  155  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590, 15 
Sup.  Ct  Rep.  154;  State  v.  Snow,  81 
Iowa,  642,  11  L.R.A.  355,  47  N.  W.  77; 


New  York  ez  reL  Lieberman  v.  Van  De 
Carr,  199  U.  S.  552,  50  L.  ed.  305,  26 
Sup.  Ct  Rep.  154;  Baibier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct 
Rep.  357;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431;  Seabolt  v.  Northumberland 
County,  187  Pa.  318,  41  Atl.  22;  Wheeler 
V.  Philadelphia,  77  Pa.  338;  Re  Sugar 
Notch,  192  Pa.  349,  43  Atl.  985;  Lawton 
V.  Steele,  152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct  Rep.  499. 

[156]  Mr.  Justice  Brandeii  delivered 
the  opinion  of  the  court: 

These  cases  were  argued  together.  In 
each  a  state  statute  which  prohibits  the 
sale  of  ice  cream  containing  less  than  a 
fixed  percentage  of  butter  fat  is  assailed 
as  invalid  under  the  14th  Amendment;  the 
supreme  court  of  each  state  having 
held  its  statute  constitutional.  State  v. 
Hutchinson  Ice  Cream  Co.  168  Iowa,  1, 
L.R.A.1917B,  198,  147  N.  W.  195;  Com. 
V.  Crowl,  245  Pa.  554,  91  Atl.  922.  Iowa 
makes  12  per  cent  the  required  minimum ; 
Pennsylvania  8  per  cent  The  material 
provisions  of  the  several  statutes  are 
copied  in  the  margin.^ 

[157]  The  right  of  the  state  under  the 
police  power  to  regulate  the  sale  of  prod- 
ucts with  a  view  to  preventing  frauds  or 
protecting  the  public  health  is  conceded 

llowa:  Code  Supp.  1913,  §  4900-a20: 

"No  person,  firm  or  corporation,  .  .  . 
shall  manufacture  or  introduce  into  the 
state,  or  solicit  or  take  orders  for  delivery, 
or  sell,  exchange,  deliver  or  have  in  his  pos- 
session with  the  intent  to  sell,  exchange  or 
expose  or  offer  for  sale  or  exchange,  any 
article  of  food  which  is  adulterated  or  mis- 
branded,  within  the  meaning  of  this  act" 

Code  Supp.  1913,  §  4099-a31e: 

"For  the  purpose  of  this  act  an  article  of 
food  shall  be  deemed  to  be  adulterated: 

"First.  If  any  substance  or  substances 
has  or  have  been  mixed  and  packed  with  it 
80  as  to  reduce  or  lower  or  injuriously  af- 
fect its  quality,  strength  or  purity. 

"Second.  If  any  substance  or  substances 
has  or  have  been  substituted  wholly  or  in 
part  for  the  article. 

"Third  If  anv  valuable  constituent  of 
the  article  has  been  wholly  or  in  part  ab- 
stracted. 

"Fourth.  If  it  be  an  imitation  of,  or 
offered  for  sale,  under  the  specific  name  of 
another  article,  or  if  it  does  not  conform  to 
the  standards  established  by  law." 

Chap.  176,  Acts  34th  G.  A.  : 
"Ice  Cream." 

"1.  Ice  cream  is  the  frozen  product  mads 
from  pure  wholesome  sweet  cream,  and 
Rugar,  with  or  without  flavoring,  and  if 
desired,  the  addition  of  not  to  exceed  1  per 
cent  (1%)  by  weight  of  a  harmless  thick- 
ener, and  contains  not  less  than  12  per  cent 
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by  plaintiffs  in  error.  And  they  do  not 
contend  that  the  particular  percentages 
of  batter  fat  set  by  Iowa  and  Pennsyl- 
vania are  so  exacting  as  to  be  in  them- 
selves unreasonable.  Thirteen  other  states 
have  by  similar  legislation  set  14  per  cent 
as  the  minimum;  five  other  states  12  per 
cent;  only  eight  states  have  fixed  a  per- 
eentage  as  low  as  Pennsylvania;  and 
[158]  the  United  States  Department  of 
Agriculture  has  declared  14  per  cent  to  be 
standard.'  The  main  objection  urged  is 
this:  To  require  that  ice  cream,  in  order 
to  be  legally  salable,  must  contain  some 
butter  fat,  is  a  regulation  so  unreasonable 
and  arbitrary  as  to  be  a  deprivation  of 
property  without  due  process  of  law  and 
a  denial  of  the  equal  protection  of  the 
laws.  To  support  this  contention  the  fol- 
lowing trade  facts  are  shown : 

The  ice  cream  of  commerce  ia  not  iced 
or  frozen  cream.  It  is  a  frozen  confec* 
tion — a  compound.  The  ingredients  of 
this  compound  may  vary  widely  in  char- 
acter, in  the  number  used,  and  in  the  pro- 
portions in  which  they  are  used.  These 
variations  are  dependent  npon  the  in- 
genuity, skill,  and  judgment  of  the  maker, 
the  relflCtive  cost  at  a  particular  time  or  at 
a  particular  place  of  the  possible  ingre- 
dients, and  the  requirements  of  the  mar- 
ket in  respect  to  taste  or  selling  price. 
Thus,  some  Philadelphia  ice  cream  is 
made  of  only  cream,  sugar,  and  a  vanilla 
flavor.  In  making  other  Philadelphia  ice 
cream  the  whites  of  eg^  are  added;  and 
according  to  some  formulas  vanilla  ice 
cream  may  be  made  without  any  cream  or 
milk  whatsoever;  for  instance,  by  proper 
manipulation  of  the  yolks  of  eggs,  the  I 


whites  of  eggs,  sugar,  synip,  and  tiie  va- 
nilla bean.  All  of  these  different  com- 
pounds are  commonly  sold  as  ice  cream; 
and  none  of  them  is  necessarily  unwhole- 
some. 

Plaintifb  in  error  contend  that  as  ice 
cream  is  shown  to  be  a  generic  term  em- 
bracing a  large  number  and  variety  of 
products,  and  the  term  as  used  does  not 
necessarily  imply  the  use  of  dairy  cream 
in  its  composition,  it  is  arbitrary  and  un- 
reasonable to  limit  the  ice  cream  of  com- 
merce to  that  containing  a  fixed  minimum 
of  butter  fat  But  the  legislature  may 
well  have  found  in  these  facts  persuasive 
[150]  evidence  that  the  public  welfare 
required  the  prohibition  enacted.  The 
facts  show  that,  in  the  absence  of  legis- 
lative regulation,  the  ordinary  purchaser 
at  retail  does  not  and  cannot  know  ex- 
actly what  he  is  getting  when  he  pur- 
chases ice  cream.  He  presumably  believes 
that  cream  or  at  least  rich  milk  is  among 
the  important  ingredients;  and  he  may 
make  his  purchase  with  a  knowledge  that 
butter  fat  is  the  principal  food  value  in 
cream  or  milk.  Laws  designed  to  prevent 
persons  from  being  misled  in  respect  to 
the  weight,  measurement,  quality  or  in- 
gredients of  an  article  of  genmd  con- 
sumption are  a  common  exercise  of  the 
police  power.  The  legislature  defines  the 
standard  article  or  fixes  some  of  its  char- 
acteristics; and  it  may  conclude  that  fraud 
or  mistake  can  be  effectively  prevented 
only  by  prohUiiting  the  sale  of  Uie  article 
under  the  usual  tradename,  if  it  fails  to 
meet  the  requirements  of  the  standard  set. 
Laws  prohibiting  the  sale  of  milk  or 
cream  containing  less  than  fixed  percent- 


( 12% )  by  weight  of  milk  fat,  and  the  acid- 
ity shall  not  exceed  three  tenths  (3-10)  of 
1  per  cent  (1%)." 

Fennsylvania:  P.  L.  63,  Purdon's  Dig. 
vol.  5,  p.  529 : 

*'An  act  for  the  protection  of  the  public 
health  and  to  prevent  fraud  and  deception 
in  the  manufacture,  sale,  offering  for  sale, 
exposing  for  sale,  and  having  in  possession 
with  intent  to  sell,  of  adulterated  or  dele- 
terious ice  cream;  fixing  a  standard  of  but- 
ter fat  for  ice  cream;  providing  penalties 
for  the  violation  thereof,  and  providing  for 
the  enforcement  thereof." 

"Section  1.  Be  it  enacted,  etc.,  That  no 
person,  firm  or  corporate  body,  by  himself, 
itself  or  themselves,  or  by  his,  her  or  their 
agents,  servants,  or  employees,  shall  sell, 
offer  for  sale,  expose  for  sale,  or  have  in 
possession  with  intent  to  sell,  ice  cream 
adulterated  within  the  meaning  of  this  act. 

^Section  2.  Ice  cream  shall  be  deemed  to 
be  adulterated  within  the  meaning  of  this 


Tirst  If   it    shall    contain    boric    acid,  | 
formaldehyde,  saccharin,  or  any  other  added 
•1  Ji.  ed. 


substance  or  compound  that  is  deleterious 
to  health. 

"Second.  If  it  shall  contain  salts  of  cop- 
per, iron  oxid,  ochers,  or  any  coloring  sub- 
stance deleterious  to  health;  Provided,  That 
this  paragraph  shall  not  be  construed  to 
prohibit  the  use  of  harmless  coloring  matter 
in  ice  cream,  when  not  used  for  fraudulent 
purposes. 

"Third.  If  it  shall  contain  any  deleterious 
flavoring  matter,  or  flavoring  matter  not 
true  to  name. 

"Fourth.  If  it  be  an  imitation  of,  or  of- 
fered for  sale  under,  the  name  of  another 
article.    .    .    . 

"Section  4.  No  ice  cream  shall  be  sold 
within  the  state  containing  less  than  eight 
(8)  per  centum  butter  fat,  except  where 
fruit  or  nuts  are  used  for  the  purpose  of 
flavoring,  when  it  shall  not  contain  less 
than  six  (0)  per  centum  butter  fat." 

s  The  requirements  of  the  several  states 
are  set  forth  in  U.  S.  Department  of  Agri- 
culture (Bureau  of  Animal  Industry),  Cir- 
cular 218,  on  L^;al  Standards  iw  Dairy 
Products. 
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ages  of  butter  fat  preaent  a  familiar  in- 
stenoe  of  such  l^^ation.  Cases  in  the 
state  courts  upholding  laws  of  this  char- 
acter are  referred  to  in  the  margin.*  This 
court  has  repeatedly  sustained  the  validity 
of  similar  prohibitions.  Schmidinger  v. 
Chicago,  226  U.  S.  578,  57  L.  ed.  364^ 
33  Sup.  Ct  Rep.  182,  Ann.  Cas.  1014B, 
284 :  Armour  &  Co.  v.  North  Dakote,  240 
U.  S.  510,  60  L.  ed.  771,  36  Sup.  Ct.  Rep. 
440,  Ann.  Caa.  1916D,  548. 

It  is  specially  urged  that  the  statutes 
are  unconstitutional  because  they  do  not 
merely  define  the  term  'Hce  cream  ;**  but 
arbitrarily  prohibit  the  sale  of  a  large 
variety  of  wholesome  compounds  there- 
tofore included  under  the  name  ''ice 
cream.^  The  acts  appear  to  us  merely  to 
prohibit  the  sale  of  such  compounds  as  ice 
cream.  Such  is  the  construction  given  to 
the  act  by  the  supreme  court  of  Iowa. 
[160]  State  v.  Hutchison  Ice  Cream  Co. 
168  Iowa,  1,  15,  L.R.A.1917B,  198,  147 
N.  W.  195,  which  is,  of  course,  binding 
OB  us.  We  cannot  assume,  in  the  absence 
of  a  definite  and  authoritative  ruling,  that 
the  supreme  court  of  Pennsylvania  would 
construe  the  law  of  that  state  otherwise. 
The  conviction  here  under  review  was  for 
selling  the  '^compound"  as  ice  cream,  so 
that  we  are  not  called  upon  to  determine 
whether  the  state  may,  in  the  exercise  of 
its  police  power,  prohibit  the  sale  even 
of  a  wholesome  product,  if  the  public  wel- 
fare appear  to  require  such  action — ^and 
if,  as  here,  interstate  commerce  is  not  in- 
volved. See  Powdl  v.  Pennsylvania,  127 
n.  8.  678,  685,  32  L.  ed.  253,  256,  8  Sup. 
Ct  Rep.  992,  1257;  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  15,  43  L.  ed. 
49,  54,  18  Sup.  Ct  Rep.  757. 

In  view  of  the  conclusion  stated  above, 
it  is  unnecessary  to  consider  whether  the 
statutes  are  or  are  not  sustainable  as 
health  measures;  and  upon  this  we  express 
no  opinion. 

The  judgment  in  each  case  is  affirmed. 

tSUte  V.  Schlenker,  112  Iowa,  642,  61 
L.R.A.  347,  84  Am.  St  Rep.  360,  84  N.  W. 
698;   SUte  v.  Campbell,  64  N.  H.  402,  10 
Am.  St.  Rep.  419,  13  Atl.  686;   People  v. 
Bowen,  182  N.  T.  1,  74  N.  E.  489;   SUte 
V.  Crescent  Creamery  Co.  83  Minn.  284,  54 
L.R.A.  466,  86  Am.  St  Rep.  464,  86  N.  W. 
107;  State  v.  Stone,  46  La.  Ann.  147,  15  So. 
11;    Deems  v.  Baltimore,  80  Md.   164,  26 
L.R.A.  541,  45  Am.  St  Rep.  339,  30  Atl. 
648;  Com.  v.  Wheeler,  205  Mass.  384,  137 
Am.  St  Rep.  456,  01  N.  E.  415,  18  Ann.  | 
Cat.  319 ;  St  Louis  v.  Grafeman  Dairy  Co. , 
190  Mo.  507,  1  L.R.A.(N.S.)  926,  89  S.  W.I 
627;  State  v.  Smyth,  14  R.  L  100,  51  Am.  I 
Bq».  844. 
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8AKDERS  ICE  CREAM  COMPANY,  Plff. 

in  Err., 

V. 

STATE  OF  IOWA, 
[No.  89.] 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa.  By  stipulation  of  coun- 
sel this  case  was  heard  and  submitted  mp- 
on  the  record  in  Hutchinson  Ice  Cream 
Co.  V.  Iowa,  ante,  p.  217. 


FRANK  J.  KANE,  Plff.  in  Err., 

V. 

STATE  OF  NEW  JERSEY. 

(See  S.  a  Reporter's  ed.  160-169.) 

Gonstitntloiial  law  —  equal  protection 
of  the  laws  —  privileges  and  Unmanl- 
tles  —  state  reanlation  of  motor  vehi- 
cles —  discrimination  against  nonresi- 
dents. 

1.  Nonresident  automobile  owners  are 
not  denied  rights  under  U.  S.  Const.  14th 
Amend.,  because  the  New  .Jersey  Automo- 
bile Law  (N.  J.  Laws  1908,  p.  613),  in 
addition  to  providins  for  the  regislration 
of  automobiles  and  the  licensing  of  drivers, 
requires  a  nonresident  owner  to  appoint  the 
secretary  of  state  as  his  agent  upon  whom 
process  may  be  served  "in  any  action  or 
legal  proceeding  caused  by  the  operation  of 
his  registered  motor  vehicle  within  this 
state  against  such  owner." 

[For  other  cases,  see  Constltiitlonal  Law.  IV. 
a,  2,  In  Digest  Sup.  Ct  1008.] 

Const itntional  law  —  equal  protection 
of  the  laws  —  state  automobile  law 
—  discrimination  against  nonresi- 
dent. 

2.  The  absence  from  the  New  Jersey 
Automobile  Law  (N.  J.  Laws  1908,  p.  613)» 

Note. — As  to  constitutional  equality 
of  privileges,  immunities^  and  protection, 
generally, — see  note  to  LouisviUe  Safety 
Vault  &  T.  Co.  V.  Louisville  ft  N.  B.  Co. 
14  L.R.A.  579. 

As  to  validity  of  class  legislatioui  gen- 
erally— see  notes  to  State  v.  €k>odwill,  6 
L.rA.  621^  and  State  v.  Loomia,  21 
L.R.A.  789. 

On  who  may  raise  objection  that  state 
statute  contains  an  unconstitutional  dis- 
crimination— see  note  to  Pngh  v.  Pugh, 
32  L.R.A.(N.S.)  964. 

On  the  law  governing  automobiles,  gen- 
erally— see  note  to  Christy  v.  Elliott,  1 
L.R.A.(N.S.)  215. 

As  to  the  validity  of  excise  or  license 
tax  upon  automobiles — see  notes  to  Mark 
v.  District  of  Columbia,  37  L.R.A.(N.S.) 
440;  Re  Hoffert,  52  L.R.A.(N.S.)  949; 
and  Re  Eessler,  L.R.A.1915D,  322. 
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whidi  provides  for  the  registration  of  au- 
tomobilea  and  the  licensing  of  drivers,  of 
Any  reciprocal  proyision  by  which  nonresi- 
dents whose  cars  are  duly  registered  in 
their  home  state  are  siven  for  a  limited 
period  free  use  of  the  highways  in  return 
for  similar  privileges  granted  to  residents 
of  New  Jersey,  does  not  involve  an  uncon- 
stitutional  discrimination  against  nonresi- 
doita,  where  the  annual  fees  prescribed  are 
not  so  large  as  to  be  unreasonable,  and 
where  any  resident  owner  would  be  subject- 
ed to  the  full  annual  charge  for  the  use  of 
the  highways  for  any  pericM,  however  brief. 
(For  other  cases,  see  Constitutional  Law,  lY. 
a.  2,  in  Dlceet  Sup.  Ct.  1008.] 

Commerce  —  state  aatomobile  law  — 
nonresidents  —  oongresslonal  inac- 
tion. 

3.  The  requirements  of  the  New  Jersey 
Automobile  Law  (N.  J.  Laws  1908,  p.  813), 
for  the  registration  of  automobiles  and  the 
licensing  of  drivers,  are  not  invalid  regula- 
tions of  interstate  commerce, — until  Con- 
gress acts  in  the  matter, — as  applied  to  a 
nonresident  owner  who  is  driving  his  car 
through  the  state  on  his  way  from  New 
York  to  Pennsylvania. 

(For  other  cases,  see  Commercs,  L  e;  III.  d. 
In  Digest  Sup.  Ct.  1908.] 

Constttntional   law  —  equal   protection 

of  the  laws  —  state  automobile  law  — 

license  fees. 

4.  The  fact  that  the  fees  collected  un- 
der the  New  Jersey  Automobile  Law  (N. 
J.  Laws  1908,  p.  813)  exceed  the  amount 
required  to  defray  the  expense  of  main- 
taining the  regulation  and  inspection  de- 
partment, whicli  excess,  under  the  law,  is  to 
l)e  applied  to  the  maintenance  of  improved 
highways,  does  not  render  invalid  as  to 
nonresidents,  under  U.  S.  Const.  14th 
Amend.,  the  requirements  of  that  law  for 
the  registration  of  automobiles  and  the  li- 
censing of  drivers. 

(For  other  cases,  see  Constitutional  Law,  lY. 
a,  2,  in  Digest  Sup.  Ct.  1908.] 

(No.  61.] 

Argued  October  31,  1018.     Decided  Decem- 
ber 4,  1918. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  that  state, 
affirming:  a  conviction  in  the  Recorder's 
Court  of  the  City  of  Paterson  of  violatiiig 
the  state  automobile  laws.    Affirmed. 

See  same  case  below,  81  N.  J.  L.  594, 
L.R.A.1917B,  553,  80  Atl.  453,  Ann.  Gas. 
1912D,  237. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Origgs  and  Oharles 
Thaddens  Terry  ai^g^ned  the  eause  and 
filed  a  brief  for  plaintiff  in  error: 

It  is  contended  by  the  defence  ant  here 
that  the  decision  in  the  case  of  Hendrick 
▼.  Maryknd,  235  U.  S.  610,  59  L.  ed.  385, 
41  Ia.  ed. 


35  Snp.  Ct.  Rep.  140,  turned  npon  three 
propositions,  as  follows: 

First  That  a  state  has  a  right  to  regu- 
late and  impose  taxes  for  revenue  upon 
the  motor  vehicles  of  nonresidents  because 
their  operation  is  attended  by  eonstant 
and  serious  danger  to  the  publie,  and  is 
abnormally  destnictive  to  the  roads  them- 
scdves. 

This  proposition  is  to  be  considered  in 
view  of  the  now  well-established  law  that 
a  motor  vdiiele  is  an  ordinary  and  usual 
means  of  eonveyanee,  entitled  to  equal 
rights  npon  the  highway  with  svezy  other 
v^cle. 

If  the  proposition  were  true  that  a 
motor  vehicle  is  an  inherently  dangerous 
instrumentality!  then  it  might  be  pro- 
hibited and  destroyed,  or  taxed  out  of 
existence,  by  government.  If,  on  the  other 
hand,  it  is  a  lawful  and  proper  vehicle  for 
highway  uses,  then  it  is  simply  a  subject 
of  regulation,  and  it  may  be  licensed  and 
r^^ulated,  and  a  license  fee  imposed  to  de- 
fray the  expense  of  that  regulation,  but 
it  cannot  be  taxed  for  general  revenue, 
because  the  power  of  taxation  includes  the 
power  to  prohibit  and  destroy. 

Second.  That  a  state  has  a  right  to  im- 
pose taxes  for  revenue  purposes  on  the 
motor  vehicles  of  a  nonresident  engaged 
in  interstate  commerce  in  order  to  defray 
the  expense  of  the  construction  of  the  im- 
proved roads  of  that  state,  which  are  fur- 
nished as  special  facilities  for  those  using 
the  motor  vehicles  as  an  instrument  of 
interstate  commerce. 

This  proposition  must  be  considered  in 
view  of  the  decision  of  this  court  in  the 
case  of  Barrett  v.  New  York,  232  U.  S. 
14,  58  L.  ed.  483,  34  Sup.  Ct  Rep.  203, 
and  the  long  line  of  authorities  which  are 
followed  in  that  case,  and  some  of  which 
were  dted  in  the  Minnesota  Rate  Case 
(Simpson  v.  Shepard)  230  U.  S.  352,  400, 
401,  57  L.  ed.  1511, 1541, 1542,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann. 
Cas.  1916A,  18.  It  must  not  be  forgotten 
that  the  maintenance  and  repair  of  the 
roads  of  a  state  are  part  of  the  functions 
of  government,  and  the  money  expended 
for  the  purpose  of  construction,  mainte- 
nance, and  repair  of  these  roads  is  the  re- 
sult of  taxation. 

Third.  That  a  tax  imposed  for  the  main- 
tenance of  the  roads  of  the  state  as  a 
special  facility  accorded  to  those  engaged 
in  interstate  commerce  may  be  imposed 
alone  npon  motor  vehicles  engaged  in 
such  commerce,  to  the  exclusion  of  all 
other  vehicles,  for  the  reason  that  the 
success  of  such  vehicles  depends  upon 
good  roads,  and  their  operation  over  them 
is  peculiarly  injurious  to  good  roads.  We 
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submit  that  no  such  proposition  was 
tabUshed  by  the  Hendrick  Case. 

It  will  not  be  seriously  contended  that 
horse-drawn  vehicles  do  not  use  and  in- 
jure the  improved  roads  of  the  state  of 
New  Jersey,  and  there  is  no  theory  in  law 
upon  which  they  can  be  ezempti  and  at 
the  same  time  a  tax  imposea  only  on 
motor  vehicles.  A  tax  imposed  upon  any 
such  basis  would  be  eleariy  in  violation 
of  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
255 ;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79,  46 
L.  ed.  02,  22  Sup.  Ct.  Rep.  30 ;  Connelly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540, 
46  L.  ed  679,  22  Sup.  Ct.  Rep.  431;  Tick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064. 

The  license  fees  exacted  from  owners 
of  automobiles  by  the  Act  of  1908  of  the 
state  of  New  Jersey  are  not  limited  to  the 
cost  of  registration  and  inspection,  but 
exceed  that  cost  to  an  extent  so  large  as 
to  require  the  court  to  judicially  deter- 
mine that  they  are  intended  as  revenue 
measures. 

State,  North  Hudson  County  R.  Co., 
Prosecutor,  v.  Hoboken,  41  N.  J.  L.  71; 
Laundry  License  Case,  22  Fed.  701; 
Philadelphia  v.  Western  U.  Teleg.  Co.  82 
Fed.  797;  Pichard  v.  Pullman  Southern 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  6 
Sup.  Ct.  Rep.  635;  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  ed.  608,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564; 
Com.  V.  Stodder,  2  Cush.  562,  48  Am. 
Dec.  679;  Mulcahy  v.  Newark,  57  N.  J. 
L.  513,  31  Atl.  226;  Johnson  v.  Asbury 
Park,  60  N.  J.  L.  427,  27  AU.  693; 
State,  Muhlenbrinck,  Prosecutor,  v.  Long 
Branch,  42  N.  J.  L.  364,  36  Am.  Rep.  518; 
Boston  y.  Schaffer,  9  Pick.  415;  Chilvers 
V.  People,  11  Mich.  42;  Adams  Exp.  Co. 
V.  Owensboro,  85  Ky.  265,  3  S.  W.  370. 

The  tax  cannot  be  supported  as  a  tax 
upon  business  or  occupation,  or  as  a  privi- 
lege tax.  It  cannot  be  a  privilege  tax  be- 
cause an  automobile  is  not  an  inherently 
dangerous  instrumentality,  but  an  or- 
dinary and  usual  means  of  conveyance, 
entitled  to  equal  rights  on  the  highway. 

Vincent  v.  Crandall  &  G.  Co.  131  App. 
Div.  200,  115  N.  Y.  Supp.  600;  Indiana 
Springs  Co.  v.  Brown,  165  Ind.  465.  1 
L.R.A.(N.S.)  238,  74  N.  E.  615,  18  Am. 
Neg.  Rep.  392,  6  Ann.  Cas.  656;  Mason  v. 
West,  61  App.  Div.  40,  70  N.  Y.  Supp. 
478;  Chicago  v.  Banker,  112  111.  App. 
94;  Chicago  v.  Collins,  175  111.  445,  49 
L.R.A.  408,  67  Am.  St.  Rep.  224,  51  N.  E. 
907;  Densmore  v.  Erie,  20  Pa.  Co.  Ct. ' 

S84 


513;  Swift  V.  Topeka,  43  Kan.  671,  8 
L.R.A.  772,  23  Pac.  1075;  Macomber  v. 
Nichols,  34  Mich.  212,  22  Am.  Rep.  522; 
Wright  V.  Crane,  142  Mich.  508,  106  N. 
W.  71,  19  Am.  Neg.  Rep.  336;  Moses  v. 
Httsburgh,  Ft.  W.  &  C.  R.  Co.  21  111. 
516;  Atty.  Gen.  ex  rel.  Monmouthshire 
County  Council  v.  Scott  [1904]  1  K.  B. 
404,  2  L.  G.  R.  461,  7  L.  J.  K.  B.  N.  S. 
196,  68  J.  P.  137,  89  L.  T.  N.  S.  726, 
[1906]  2  K.  B.  160,  74  L.  J.  K  B.  N.  S. 
803,  69  J.  P.  109,  93  L.  T.  N.  S.  249,  21 
Times  L.  R.  211,  3  L.  G.  R.  272;  McCarter 
V.  Ludlam  Steel  &  Spring  Co.  71  N.  J. 
Eq.  330,  63  Atl.  761 ;  Com.  v.  Allen,  148 
Pa.  358,  16  L.R.A.  148,  33  Am.  St  Rep. 
830,  23  Atl.  1115;  Coulter  v.  Pine  Twp. 
164  Pa.  543,  30  Atl.  490. 

Under  the  authorities  the  following 
propositions  are  clearly  established  be- 
yond contravention: 

First  That  interstate  commerce  con- 
sists not  only  of  barter  and  traffic,  but  of 
all  interstate  intercourse,  including  the 
transit  of  individuals  from  state  to  state, 
irrespective  of  the  purpose  of  the  inter- 
course or  transit 

Second.  That  such  intercourse  is  com- 
merce, whether  it  is  upon  the  interstate 
waterways  of  the  nation,  or  the  interstate 
roads  of  the  nation. 

Third.  That,  therefore,  the  transit  of  a 
citizen  in  a  motor  vehicle  from  one  state 
through  another  state  is  interstate  com- 
merce. 

Fourth.  That  the  imposition  of  a  tax 
for  revenue  purposes  by  a  state  upon  such 
interstate  conunerce  and  intercourse  and 
transit  is  a  burden  upon  interstate  com- 
merce, and  violative  of  the  Constitution  of 
the  United  States,  because,  under  the  Con- 
stitution, the  exclusive  power  to  impose 
such  a  burden  is  vested  in  Congress. 

Fifth.  That  under  the  statute  of  New 
Jersey  in  question,  a  tax  for  revenue  pur- 
poses is  imposed  upon  interstate  inter- 
course and  transit  in  a  motor  vehicle,  and 
the  statute  therefore  imposes  a  burden  up- 
on interstate  commerce,  and  in  so  doing 
is  violative  of  the  Federal  Constitution, 
and  void. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  GUman  v.  Philadelphia,  3  Wall.  713, 
18  L.  ed.  96 ;  Pennsylvania  v.  Wheeling  & 
B.  Bridge  Co.  18  How.  421,  15  L.  ed. 
435 ;  Mobile  County  v.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238 ;  Lord  v.  Goodall,  N.  ft 
P.  S.  S.  Co.  102  U.  S.  541,  544,  26  L.  ed. 
224,  226;  Covington  &  C.  Bridge  Co.  ▼. 
Kentucky,  154  U.  S.  204-218,  36  L.  ed. 
962-968,  4  Inters.  Com.  Rep.»  649, 14  Sup. 
Ct  Rep.  1087;  Lottery  Case  (Champion 
V.  Ames)  188  U.  S.  321,  47  L.  ed.  492,  23 
Sup.  Ct  Rep.  321;  Sinnot  v.  Davenport, 
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22  How.  227,  16  L.  ed.  243;  Moraa  y. 
New  Orleans,  112  U.  S.  69,  28  L.  ed, 
653,  5  Sap.  Ct  Rep.  38;  Re  Debs,  158 
U.  S.  564,  39  L.  ed.  1092,  15  Sup.  Ct. 
Rep.  900;  Robbins  v.  Taxing  Dist.  120 
U.  8.  489,  493,  30  L.  ed.  694,  696,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct  Rep. 
592;  Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649,  11  Sup.  Ct.  Rep.  851;  Bel- 
den  V.  Chase,  150  U.  S.  674,  37  L.  ed. 
1218,  14  Sup.  Ct  Rep.  264;  Brennan  v. 
TitusviUe,  153  U.  S.  289-302,  38  L.  ed. 
719,  4  Inters.  Com.  Rep.  658, 14  Sup.  Ct. 
Rep.  829;  Passenger  Cases,  7  How.  283, 
12  L.  ed.  702;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed. 
158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct 
R^.  826. 

Once  concede  the  power  of  the  state  to 
tax  for  revenue  the  transient  vehicle  of  a 
nonresident  entering  or  passing  through 
its  e<mfines,  and  there  is  no  limit  to  the 
amount  that  a  state  may  in  this  matter 
impose. 

Erie  R.  Co.  v.  State,  31  N.  J.  L.  543,  86 
Am.  Dee.  226. 

The  right  of  citizens  of  the  United 
States  to  enter  and  travel  at  will  through 
the  various  states  is  expressly  and  em- 
phatically affirmed  in  Crandall  v.  Nevada, 
6  WalL  35,  18  L.  ed.  745. 

The  states  in  this  mode  may  not  exert 
their  taxing  power  so  as  to  impede  or  em- 
barrass the  constitutional  operations  of 
the  Federal  government,  or  the  rights 
which  its  citizens  hold  under  it. 

M'Culloch  V.  Maryland,  4  Wheat,  316, 
4  L.  ed.  579;  Brown  v.  Maryland,  12 
Wheat  419,  6  L.  ed.  678;  Weston  v. 
Charleston,  2  Pet  449,  7  L.  ed.  481;  Pas- 
senger Cases,  7  How.  283,  12  L.  ed.  702 ; 
Harman  v.  Chicago,  147  U.  S.  396,  37 
L.  ed.  216,  13  Sup.  Ct.  Rep.  306. 

The  requirement  that  nonresidents,  as  a 
condition  of  the  grant  of  a  license,  shall 
file  with  the  secretary  of  state  a  written 
authorization  to  accept  the  service  of  le^ 
process,  is  an  unwarranted  interference 
with  the  free  right  of  travel,  on  the  high- 
ways, and  a  gross  discrimination  against 
nonresidents.  If  such  a  condition  can  be 
lawfully  imposed  upon  nonresidents  desir- 
ing to  travel  through  the  state  with  motor 
ears,  it  can,  on  the  same  principle,  be  im- 
posed upon  the  owners  of  horses  and 
wagona.  Nonresidents  are  answerable  to 
the  lawB  of  the  state  for  their  wrongful 
eonduct  while  within  its  jurisdiction,  but 
they  eaanot  be  required  in  advance  of 
their  entrance  to  give  security  to  behave 
themsdves,  nor  to  agree  to  submit  them- 
■dves  to  be  sued  in  the  state  courts  except 
as  process  may  be  served  upon  them  in 
tlie  same  manner  provided  as  to  eauses 
•1  Ii.e4.  16 


of  action   arising   under  other  eirenm* 
stances. 

Barron  y.  Bumside^  121  U.  S.  186,  30 
L.  ed.  915,  1  Inters.  Com.  Rep.  295,  7 
Sup.  Ct  R^.  93;  Home  Ins.  Cow  t. 
Morse,  20  Wall.  445,  22  L.  ed.  365. 

Mr.  Herbert  Boggs  argued  the  cause, 
and,  with  Mr.  John  W.  Wescott,  Attorney 
Oeneral  of  New  Jersey,  filed  a  bri^  for 
defendant  in  error: 

The  decision  of  this  court  in  tiie  case  of 
Hendrick  v.  Maryland,  235  U.  S.  610,  59 
L.  ed.  385,  35  Sup.  Ct  Rep.  140,  is  deci- 
mve  upon  the  contention  that  the  imposi- 
tion of  these  license  fees  is  a  burden  on 
interstate  commerce,  and  violative  of  the 
interstate  commerce  clause  of  the  United 
States  Constitution. 

Notwithstanding  the  fact  that  these  reg- 
istration fees  are  thus  imposed  for  reve- 
nue, as  well  as  to  cover  the  cost  of  r^^- 
lation,  it  is  within  the  power  of  the  stote 
to  so  legislate,  and  the  statute  is  not,  for 
that  reason,  invalid. 

State,  Cleary,  Prosecutor,  ▼.  Johnson, 
79  N.  J.  L.  49,  74  AtL  538;  Cape  May  v. 
Cape  May  Tiansp.  Co.  64  N.  J.  L.  80, 
44  AtL  948;  State,  Morgan,  Prosecutor, 
V.  Orange,  50  N.  J.  L.  389,  13  AtL  240; 
Thurlow  Medical  Co.  v.  Salem,  67  N.  J. 
L.  Ill,  50  Atl.  475;  Buck  v.  Douglass, 
74  N.  J.  L.  300,  65  AtL  848;  State,  John- 
son, Prosecutor,  v.  Loper,  46  N.  J.  L. 
325;  Boston  v.  Schaffer,  9  Pick.  415; 
Com.  V.  Stodder,  2  Cush.  562,  48  Am.  Dec. 
679;  Adams  Exp.  Co.  v.  Owensboro,  85 
Ky.  265,  3  S.  W.  370;  Postal  Teleg.  Cable 
Co.  V.  Charleston,  153  U.  S.  692,  38  L. 
ed.  871,  4  Inters.  Com.  Rep.  637, 14  Sup. 
Ct  Rep.  1094;  Home  Ins.  Co.  v.  Augusta, 
93  U.  S.  116,  122,  23  L.  ed.  825,  826: 
Gundling  v.  Chicago,  177  U.  S.  183,  44 
L.  ed.  725,  20  Sup.  Ct  Rep.  633;  State, 
Johnson,  Prosecutor,  v.  Asbury  Park,  58 
N.  J.  L.  604,  33  Atl.  850,  affirmed  in  60 
N.  J.  L.  427,  39  AtL  693;  Standard  Un- 
derground Cable  Co.  v.  Atty.  Gen.  46 
N.  J.  Eq.  270,  19  Am.  St  Rep.  394,  19 
Atl.  733;  State  v.  Coraon,  67  N.  J.  L. 
178,  50  Ati.  780. 

It  is  not  unreasonable,  nor  is  it  unlaw- 
ful, that  those  who  so  larg^y  cause  the 
deterioration  of  the  highways  should 
specially  contribute  to  their  upkeep. 

Gartside  v.  East  St  Louis,  43  HI.  5L 

For  the  purpose  of  imposing  a  license 
tax,  motor  vehicles  may  be  placed  in  a 
elara  by  themselves,  as  distinguished  from 
horse-^rawn  vehicles. 

Helena  v.  Dunlap,  102  Aik.  131, 143  S. 
W.  138;  Re  Schuler,  167  Cal.  282,  139 
Pae.  685,  Ann.  Cas.  1915C,  706 ;  Jackson 
V.  Neff,  64  Ha.  326,  60  So.  850|  Graves 


104-167 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  TkftM. 


▼.  Janes,  18  Ohio  C.  C.  N.  S.  488;  State  y. 
Ingalls,  18  N.  M.  211,  136  Pac.  1177, 

Aflsaming  that  plaintiff  in  error,  at  the 
time  of  his  arrest,  was  engaged  in  inter- 
state commerce,  the  New  Jersey  statute  is 
not  a  regulation  of  commerce  between  the 
states,  within  the  meaning  of  the  com- 
merce clause  of  the  United  States  Con- 
stitution, and  is  not  obnoxious  to  that  con- 
stitutional provision. 

Parkersbure  &  0.  River  Transp.  Co.  ▼. 
Parkersburg,  107  U.  S.  691,  27  L.  ed.  584, 
2  Sup.  Ct.  Rep.  732;  Huse  v.  Glover,  119 
U.  S.  543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep. 
313;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13 
Sup.  Ct  Rep.  622;  Kellogg  v.  Union  Co. 
12  Conn.  7;  Thames  Bank  v.  Lovell,  18 
Conn.  511,  46  Am.  Dec.  332;  7  Enc  U.  S. 
Sup.  Ct.  Rep.  367. 

The  exemption  of  the  horse-drawn  ve- 
hicle is  analogous  to  the  exemption  of  a 
vessel  of  less  than  a  certain  araft  from 
tolls  for  use  of  an  improved  river,  the 
natural,  unimproved  river  beinp^  usable  by 
vessds  of  this  lighter  draft,  just  as  the 
unimproved  or  less  expensive  improved 
road  is  by  the  horse  vehicle. 

Kellogg  V.  Union  Co.  12  Conn.  7. 

The  legislature  may  prescribe  any 
method  for  measuring  tiie  privilege  it  be- 
stows. 

Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  33  L.  ed.  1025, 10  Sup.  Ct.  Rep.  593. 

The  only  limit  is  upon  the  reasonable- 
ness of  the  charge. 

Both  residents  and  nonresidents  are 
placed  upon  the  same  footing;  both  are 
made  amenable  to  the  laws  of  the  state 
whose  highwajTS  they  use. 

State,  Cleary,  Prosecutor,  v.  Johnston, 
79  N.  J.  L.  57,  74  AtL  538. 

liir.  Justice  Braadelfl  delivered  the 
opinion  of  the  court: 

The  New  Jersey  Automobile  Law  of 
1908  (P.  L.  1908,  p.  613)  provides  in  sub- 
stance that  no  person,  whether  a  resident 
or  nonresident  of  the  state,  shall  drive  an 
automobile  upon  a  public  highway  unless 
he  shall  have  been  licensed  so  to  do  and 
the  automobile  shall  have  been  registered 
under  tiie  statute;  and  also  that  a  non- 
resident owner  diall  appoint  the  secre- 
tary of  state  his  attorney  upon  whom 
process  may  be  served  '*in  any  action  or 
legal  proceeding  caused  by  the  operation 
of  his  registered  motor  vehicle  within  this 
state  against  such  owner.''  The  statute 
fixes  the  driver's  license  fee  for  cars  of 
tes  than  thirty  horse  power  at  $2,  and 
more  than  thirty  horse  power  at  $4.  It 
fixes  the  registration  fee  at  $3  for  cars 
of  not  more  than  ten  horse  power;  $5 


for  those  from  eleven  to  twenty-nine  horse 
power;  and  $10  for  those  of  thirty  or 
greater  horse  power.  Both  license  fees 
and  registration  fees,  whensoever  issued, 
expire  at  the  close  of  the  calendar  year. 
The  moneys  received  from  license  and  reg- 
istration fees  in  excess  of  the  amount  re- 
quired for  the  maintenance  of  the  motor 
vehicle  department  are  to  be  applied  to 
the  maintenance  of  the  improved  high- 
ways. Penalties  are  prescribed  for  using 
the  public  highways  [165]  without  com- 
plying with  the  requirements  of  the  act. 
The  material  portions  of  the  statute  are 
copied  in  the  margin.' 

Kane,  a  resident  of  New  Yoi^  was  ar- 
rested while  driving  his  automobile  ou  the 
public  highways  of  New  Jersey,  [106] 
and  tried  in  the  recorder's  eourt.  The  fol- 
lowing facts  were  stipulated:  Kane  had 
been  duly  licensed  as  a  driver  under  the 
laws  of  both  New  York  and  New  Jersey. 
He  had  registered  his  car  in  New  York, 
but  not  in  New  Jersey.  He  had  not  filed 
with  the  secretary  of  state  of  New  Jersey 
the  prescribed  instrument  appointing  that 
official  his  attorney  upon  whom  process 
might  be  served.  When  arrested  he  was  on 
his  way  from  New  York  to  Pennsylvania. 
The  aggregate  receipts  from  license  and 
registration  fees  for  the  year  exceeded  the 
amount  rquired  to  defray  the  expenses  of 
the  motor  vehicle  department,  so  that  a 
large  sum  became  available  for  maint^ 
nance  of  the  improved  roads  of  the  state. 
Kane  contended  that  the  statute  was  in- 
valid as  to  him,  a  nonresident,  because  it 
violated  the  Constitution  and  laws  of  the 
United  States  regulating  interstate  com- 
merce, and  also  because  it  violated  [167] 
the  14th  Amendment.  These  contentions 
were  overruled,  and  he  was  fined  $5.  The 
conviction  was  duly  reviewed  both  in  the 

i"Part  IV.— The  Operation  of  Motor  Ve- 
hicles. 

"]6.  (1)  Every  resident  of  this  state  and 
every  nonresident,  whose  automobile  shall 
be  driven  in  this  state,  shall,  before  using 
such  vehicle  on  the  public  highways,  register 
the  same,  and  no  motor  vehicle  shall  be 
driven  unless  so  registered.  Every  registra- 
tion shall  expire  and  the  certificate  thereof 
become  void  on  the  Slst  of  December  of  each 
year;  provided,  it  may  be  lawful  for  any 
automobile  duly  registered,  to  operate  under 
said  registration  certificate  for  a  period  not 
exceeding  thirty-one  days  after  the  explnk 
tion  of  said  registration  certificate.  .  •  • 
The  applicant  shall  pay  to  the  oommissioner 
of  motor  vehicles  for  each  registration,  a 
fee  of  $3  for  automobiles  of  the  first  class; 
$5  for  the  second  class,  and  $10  for  the 
third  class.    Automobiles  of  ten  horse  power 
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supreme  court  and  by  tbe  court  of  errors 
and  appeals.  The  contentions  were  re- 
peated in  both  of  those  courts;  a'hd  both 
courts  affirmed  the  conviction.  Kane  v. 
State,  81  N.  J.  L.  594,  L.RJ1.1917B,  653, 
80  Atl  453,  Ann.  Cas.  1912B,  237.  The 
ease  was  brought  here  by  writ  of  error. 

The  power  of  a  state  to  regulate  the 
use  of  motor  vehicles  on  its  highways 
has  been  recently  considered  by  this  court 
and  broadly  sustained.  It  extends  to  non- 
residents as  well  as  to  residents.  It  in- 
dudes  the  right  to  exact  reasonable  com- 
pensation for  special  facilities  afforded  as 
wdl  as  reasonable  provisions  to  insure 
safety.  And  it  is  properly  exercised  in 
imposing  a  license  fee  graduated  -iccord- 
ing  to  the  horse  power  of  the  engine. 
Hendrick  v.  Maryland,  235  U.  S.  610,  59 
L.  ed.  385,  35  Sup.  Ct  Rep.  140.  Several 
reasons  are  urged  why  that  case  should 
not  be  deemed  controlling: 

1.  The  Maryland  law  did  not  require 
the  nonresident  to  appoint  an  agent  with- 
in the  state  upon  whom  process  may  be 
served.  But  it  was  recognized  in  dis- 
cussing it,  that  ''the  movement  of  motor 
vehicles  over  the  highways  is  attended  by 
constant  and  serious  dangers  to  the  pub- 
lic."    (p.  622.)    We  know  that  ability  to 


enforce  criminal  and  civU  penalties  for 
transgression  is  an  aid  to  securing  ob- 
servance of  laws.  And  in  view  of  the 
speed  of  the  automobile  and  the  habits  of 
men,  we  cannot  say  that  the  legislature  of 
New  Jersey  was  unreasonable  in  believ- 
ing that  ability  to  establish,  by  legal  pro- 
ceedings within  the  state,  any  financial 
liability  of  nonresident  owners,  was  es- 
sential to  public  safety.  There  is  noth- 
ing to  show  that  the  requirement  is  un- 
duly burdensome  in  practice.  It  is  not 
a  discrimination  against  nonresidents, 
denying  them  equal  protection  of  the  law. 
On  the  contrary,  it  puts  nonresident  own- 
ers upon  an  equality  with  resident  owners. 
2.  The  Maryland  law  contained  a  re- 
ciprocal provision  by  which  nonresidents 
whose  cars  are  duly  registered  in  [168] 
their  home  state  are  given,  for  a  limited 
period,  free  use  of  the  highways  in  return 
for  similar  privileges  granted  to  residents 
of  Maryland.  Such  a  provision  promotes 
the  convenience  of  owners  and  prevents 
the  relative  hardship  of  having  to  pay  the 
full  registration  fee  for  a  brief  use  of 
the  highways.  It  has  become  common  in 
state  legislation;  and  New  Jersey  has  em- 
bodied it  in  her  law  since  the  trial  of  this 
case  in  the  lower  court.    But  it  is  not 


or  less,  shall  be  of  the  first  class;  from 
eleven  to  twenty-nine  horse  power »  inclusive, 
of  the  second-class;  and  of  thirty  horse 
power  or  more,  of  the  third  class.  .  .  . 
Each  owner  having  a  residence  outside  of 
the  state  shall  file  with  the  secretary  of 
state  a  duly  executed  instrument,  constitut- 
ing the  secretary  of  state  and  his  successors 
in  ofllce,  the  true  and  lawful  attorney  upon 
whom  all  original  process  in  any  action  or 
legal  proceeding  caused  by  the  operation  of 
his  registered  motor  vehicle,  within  the 
state,  against  such  owner  may  be  served, 
and  therein  shall  agree  that  any  original 
process  against  such  owner  shall  be  of  the 
same  force  and  effect  as  if  served  on  such 
owner  within  this  state;  the  service  of  such 
process  shall  be  made  by  leaving  a  copy  of 
the  same  in  the  office  of  the  secretary  of 
Ktate  with  a  service  fee  of  $2  to  be  taxd  on 
the  plaintiffs  costs  of  suit.  Said  commis- 
sioner of  motor  vehicles  shall  forthwith 
notify  such  owner  of  such  service  by  letter 
directed  to  him  at  the  postoffice  address 
stated  in  his  application.    .    .     . 

"17.  No  person  shall  hereafter  drive  an 
automobile  upon  any  public  highway  in  this 
state,  unless  licensed  to  do  so  in  accordance 
with  the  provisions  of  this  act.  No  person 
under  the  age  of  sixteen  years  shall  be  li- 
eensed  to  drive  automobiles,  nor  shall  any 
person  be  licensed  to  drive  automobiles  until 
said  person  shall  have  passed  a  satisfactory 
examination  as  to  his  aoility  as  an  operator. 
.  .  .  There  shall  be  two  classes  of  drivers' 
licenses.    Those  authorizing  the  licensee  to 
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drive  cars  of  less  than  thirty  horse  povrer 
shall  be  of  the  first  class,  and  those  author- 
izing the  licensee  to  drive  cars  of  thirty 
and  greater  horse  power  shall  be  of  the 
second  class.  The  annual  license  fee  to  be 
charged  shall  be  $2  for  drivers  of  the  first 
class,  and  $4  for  drivers  of  the  second 
class.    .    .    . 

....•.#■ 
"Part  X. — ^Miscellaneous. 
"37.  Moneys  received  in  accordance  with 
the  provisions  of  this  act,  whether  from 
fines,  penalties,  registration  fees,  license 
fees,  or  otherwise,  shall  be  accounted  for 
and  forwarded  to  the  conmiissioner  of  motor 
vehicles  and  by  him  paid  over  to  the  treas- 
urer of  the  state  of  J^ew  Jersey,  to  be  ap- 
propriated annually  to  the  commissioner  of 
public  roads,  to  be  used  as  a  fund  for  the 
repair  of  the  improved  roads  throughout 
the  state,  whether  they  had  been  originally 
built  by  state  aid  or  not,  and  to  be  by  the 
said  commissioner,  apportioned  once  each 
year  among  the  several  counties  of  this 
state  according  to  the  mileage  of  improved 
roads  in  each  county,  the  share  apportioned 
each  county  to  be  used  for  the  repair  of 
improved  roads  in  that  county  under  the 
direction  of  the  commissioner  of  public 
roads  or  his  authorized  representatives,  and 
to  be  paid  in  the  same  manner  as  state 
funds  are  now  paid  for  the  improvement  of 
public  roads.  The  term  'improved  roads'  as 
used  in  this  section  shall  not  include  streets 
paved  with  cobblestones^  Belgium  block  or 
asphalt." 
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an  Msential  of  valid  regnilation.  Absence 
of  it  does  not  involve  discrimination 
against  nonresidents;  for  any  resident 
similarly  situated  would  be  subjected  to 
the  same  imposition.  A  resident  desir- 
ing to  nse  the  highways  only  a  single  day 
wonld  also  have  to  pay  the  full  annual 
fee.  The  amount  of  the  fee  is  not  so 
large  as  to  be  unreasonable;  and  it  is 
dearly  within  the  discretion  of  the  state 
to  determine  whether  the  compensation 
for  the  use  of  its  highwa3r8  by  automo- 
biles shall  be  determined  by  way  of  a 
fee,  payable  annually  or  semiannually,  or 
by  a  toll  based  on  mileage  or  otherwise. 
Our  decision  sustaining  the  Maryland 
law  was  not  dependent  upon  the  exist- 
ence of  the  reciprocal  provision.  Indeed, 
the  plaintiff  in  error  there  was  not  in  a 
position  to  avail  himself  of  the  recipro- 
cal clause;  and  it  was  referred  to  only 
because  of  the  contention  that  the  law 
discriminated  between  nonresidents^ 
that  isy  that  Maryland  extended  to  resi- 
dents of  other  states  privileges  it  denied 
to  residents  of  the  District. 

8.  In  Hendrick  v.  Maryland,  it  ap- 
peared only  that  the  nonresident  drove  his 
automobile  into  the  state.  In  this  case 
it  is  admitted  that  he  was  driving  through 
the  state.  The  distinction  is  of  no  sig- 
nificance. As  we  there  said  (622) :  ''In 
the  absence  of  national  legislation  cover- 
ing the  subject,  a  state  may  rightfully 
prescribe  uniform  regulations  necessary 
for  public  safety  and  order  in  respect  to 
the  operation  upon  its  highways  of  aU 
motor  vehicles — those  moving  in  inter- 
state commerce  as  well  as  others.'' 

4.  In  the  Hendrick  Case  it  did  not  ap- 
pear, as  here,  that  [160]  the  fees  col- 
lected under  the  Motor  Vehicle  Law  ex- 
ceeded the  amount  required  to  defray  the 
expense  of  maintaining  the  regulation 
and  inspection  department.  But  the 
Maryland  statute,  like  that  of  New 
Jersey,  contemplated  that  there  would  be 
such  excess,  and  provided  that  it  should 
be  applied  to  the  maintenance  of  im- 
proved roads.  And  it  was  expressly 
recognized  that  the  purpose  of  the  Mary- 
land law  ''was  to  secure  some  compensa- 
tion for  the  use  of  facilities  provided 
at  great  coat  from  the  class  for  whose 
needs  they  are  essential  and  whose 
operations  over  them  are  peculiarly  in- 


w 


junous. 
The  judgment  should  be  affirmed. 

Mr.  Justice  Pitney  took  no  part  in  the 
consideration  or  decision  of  this  case. 
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BALTIMORE  &  OmO  RAILROAD  COM- 
PANY,  Plflf  in  Err., 

V. 

HARVEY  W.  C.  WniTACRE. 

(See  S.  C.  Reporter's  ed.  169-171.) 

Ehrror  to  state  court  —  following  deci- 
sion below. 

1.  Only  in  case  of  clear  and  palpable 
error  will  a  unanimous  ruling  of  the  high* 
est  state  court  that  the  trial  court  had 
properly  left  to  the  jury  a  suit  under  the 
Employers'  Liability  Act  of  April  22,  1908 
(35  Stat  at  L.  66,  chap.  149,  Comp.  Stat. 
1913,  S  8667),  be  disturbed  by  the  Federal 
Supreme  Court  on  writ  of  error. 

[For  other  catce,  see  Appeal  and  Brror,  YIII. 
m,  1,  in  Digest  Sup.  Ct  1908.] 

Trial  —  requested  instmotlons  —  Ignor* 
ing  evidence. 

2.  Instructions  on  the  issues  of  negli- 
gence and  assumption  of  risk  are  properly 
refused  where,  in  each  instance,  the  recitiU 
therein  did  not  include  all  the  facts  whieh 
the  jury  was  entitled  to  consider  on  the 
issues  presented,  and  concerning  whieh 
there  was  some  evidence. 

[For  other  cases,  see  Trial,  VII.  4.,  in  Diaest 
Sup.  CL  1908.] 

[No.  71.] 

Argued  November  7,  1916.    Decided  Decern* 

ber  4,  1916. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Maryland  to  review  a 
judgment  which  afitened  a  judgment  of 
the  Circuit  Court  for  Washington  County, 
in  that  state,  in  favor  of  plaintiff  in  an 
action  under  the  Federal  Employers'  Lia- 
bility Act.    Affirmed. 

See  same  case  below,  124  Md.  411,  92 
Atl.  1060. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Duncan  E.  Brent  and  Ctoorge 
A.  Pearre  argued  the  eause,  and,  with 
Messrs.  A.  Hunter  Boyd,  Jr.,  and  Ceorge 
£.  Hamilton,  filed  a  brief  for  plaintiff  in 
error. 

^^^^^■^"^■•^        ~~^^^^~'~"^~'        ^■^^^-^^^■^■■^■■■^ 

Note. — On  the  eonstitutionality,  appli- 
cation, and  effect  of  the  Federal  Employ- 
ers' Liability  Act — see  notes  to  Lamphere 
V.  Oregon  R.  &  Nav.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  v.  Hor- 
ton,  L.R.AJ915C,  47. 

On  error  to  state  court  in  eases  aris- 
ing under  the  Federal  Employers'  Liabil- 
ity Act— see  note  to  Great  Northern  R. 
Co.  ▼.  Knapp,  60  L.  ed.  U.  8.  745. 
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Messrs.  Frank  A.  Perdew  and  Albert 
A.  Bonb  amied  the  cause  and  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  Brandeia  delivered  the 
opinion  of  the  court: 

Whitacre,  a  freight  train  brakeman, 
while  walking  through  a  railroad  yard  on 
a  dark  and  foggy  night,  fell  into  a  water 
cinder  pit  and  was  seriously  injured.  He 
brought  suit  under  the  Felderd  Employ- 
ers' Liability  Act  of  April  22, 1908  (chap. 
149,  35  Stat,  at  L.  65,  Comp.  Stat  1913, 
S  8657),  in  a  state  court  and  recovered 
a  verdict.  Exceptions  were  taken  to  cer- 
tain ref usab  to  rule.  The  court  of  ap- 
peals of  Maryland  affirmed  the  judgment 
of  the  court  bdow.  124  Md.  4U,  92  AU. 
1060. 

It  appeared  at  the  trial  that,  although 
the  pit  was  of  modem  construction  and 
well  adapted  to  the  purpose  for  which  it 
was  constructed,  it  was  not  protected  by 
a  guard  raiL  There  was  testimony  that 
at  the  time  of  the  accident  certain  lights 
alleged  to  have  been  provided  about  the 
pit  were  not  lighted;  that  it  had  been 
raining;  and  that  the  top  of  the  water 
was  covered  to  some  extent  with  ashes, 
which  made  it  difficult  to  distinguish 
the  surface  of  the  pit  from  solid  ground. 
It  was  admitted  that  Whitacre  was  en- 
gaged in  interstate  commerce.  The  de- 
fenses relied  upon  were  assumption  of 
risk  and  denial  of  negligence. 

The  defendant  (plaintiff  in  error)  re- 
quested a  peremptory  instruction  in  its 
^vor,  on  the  ground  that  there  was  not 
sufficient  evidence  to  entitle  the  plain- 
tiff to  recover.  The  appellate  court  was 
unanimous  in  holding  that  the  trial  court 
had  properly  left  the  case  to  the  jury. 
No  L^71]  clear  and  palpable  error  is 
shown  which  would  justify  us  in  dis- 
turbing that  ruling.  Seaboard  Air  Line 
B.  Co.  V.  Padgett,  236  U.  S.  668,  673,  59 
L.  ed.  777,  781,  36  Sup.  Ct  Rep.  481; 
Great  Northern  R.  Co.  v.  Knapp,  240  U. 
S.  464,  466,  60  L.  ed.  745,  751,  36  Sup. 
Ct.  Rq).  399.  The  defendant  further 
complains  that  the  trial  court  refused  to 
give  certain  instructions  on  the  issues 
of  negligence  and  assumption  of  risk. 
These  instructions  were  properly  re- 
fused; because  in  each  instance  the  re- 
cital therein  did  not  include  all  the 
facts  which  the  jury  was  entitled  to 
consider  on  the  issues  presented  and 
concerning  which  there  was  some  evi- 
dence. I 
The  judgment  ia  affirmed.  ' 
«1  Ii.  ed« 


HENRY  H.  KRYGER,  Plff.  in  Err^ 

▼. 

EDWARD  H.  WILS0N.1 

(See  S.  C.  Reporter's  ed.  171-177.) 

Error  to  state  court  —  scope  of  review 
—  questions  of  local  law. 

1.  Whether  the  cancelation  of  a  land 
contract  is  governed  by  the  law  of  the  litui 
or  of  the  place  of  makinff  and  performance 

I  is  purely  a  Question  of  local  common  law 
j  with  which  ihe  Federal  Supreme  Oourt  is 

not  concerned  on  writ  of  error  to  a  state 

court. 

^^i»%^?^  S5*^.  ^  Appeal  and  Error,  2072- 
2123,  In  Digest  8ai».  Ct.  IOCS.] 

Constitutional  law  —  due  process  of 
law  —  notice  —  cancelation  of  land 
contract. 

2.  The  nonresident  vendee  in  an  execu- 
tory contract  of  sale  may  not  say  that  his 
rights  thereunder  were  foreclosed  without 
due  process  of  law  because  of  laclc  of  actual 
notice  of  cancelation  proceedings  taken  hy 
the  vendor  under  the  law  of  the  situs  of  the 
property,  where,  in  fact,  his  rights  were 
foreclosed  not  by  the  cancelation  proceed- 
ings, but  by  a  decree  of  a  oourt  of  the 

1  Death  oi  Edward  H.  Wilson  suggested, 
and  appearance  of  Ida  8.  Wilson  and  J.  E. 
Davis,  administrators  of  Edward  H.  Wilson, 
deceased,  filed  and  entered  October  9,  1916, 
as  the  parties  defendant  in  error  herein. 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884;  and  Eipley  v.  Illinois.  42  L.  ed. 
U.  S.  998. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ez  reL  Hill  v.  Dockery.  63 
Ii.R.A.  671. 

On  what  constitutes  due  process  of 
law,  generally— see  notes  to  People  v. 
O'Brien,  2  Lit. A.  255;  Kunts  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  XJ.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U. 
S.  865. 

On  notice  and  hearing  required,  gen- 
erally, to  constitute  due  process  of  law 
— see  notes  to  Kunts  v.  Sumption,  2 
L.RJL.  657;  Chauvin  v.  Valiton,  3  L.R.A. 
194,  and  Ulman  v.  Baltimore,  U  LJLA. 
225. 

On  error  to  state  court  in  cases  pre- 
senting questions  of  impairment  of  con- 
tract obligations — see  note  to  Osborne  v. 
Clark.  51  Lb  ed.  XJ.  8.  619. 
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■tate  of  the  situs  quieting  title  in 
the  vendor,  rendered  in  a  suit  in  which  the 
vendee  appeared  and  asked  for  the .  land 
under  the  contract  of  sale,  tlie  court  basing 
its  decree  upon  the  finding  that  a  default 
occurred  of  which  the  vendor  is  entitled  to 
take  advantage,  having  complied  with  the 
cancelation  law,  which  the  court  held  to  be 
controlling,  i.  e ,  the  law  of  the  situs  rather 
than  the  place  of  making  and  performance. 
[For  other  cases,  see  Constitutional  Law,  696- 
778,  In  Digest  Sup.  Ct.  1008.] 

£rror  to  state  court  —  Federal  question 
~  impairing  contract  by  judicial  de- 
cree. 

3.  Impairment  of  a  contract  by  judi- 
cial decision  does  not  raise  a  Federal  ques- 
tion which  can  be  reviewed  by  the  Federal 
Supreme  Court  on  writ  of  error  to  a  state 
court. 

[For  other  cases,  see  Appeal  and  Error,  1673- 
1716.  2240-2251,  in  Digest  Sup.  Ct  1908.] 

[No.  99.] 

Submitted    November    13,    1916.      Decided 
December  4,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  ^tate  of  North  Dakota  to  review 
a  judgment  which  affirmed  a  judgment 
of  the  District  Court  of  Kidder  County, 
in  that  state,  in  favor  of  plaintiff  in  a 
suit  to  quiet  title.    Affirmed. 

See  same  case  below,  29  N.  D.  28, 149 
N.  W.  721. 
The  facts  are  stated  in  the  opinion. 

Messrs.  0.  E.  Hdman  and  William  W. 
Fry  submitted  the  cause  for  plaintiff  in 
error: 

A  contract  for  the  sale  of  real  estate 
must  be  canceled  according  to  the  law 
of  and  in  the  state  where  it  was  made, 
where  all  the  parties  to  it  reside,  where 
its  terms  were  to  be  performed,  and 
where  the  same  was  to  be  concluded  and 
consummated. 

Finnes  v.  Selover,  B.  &  Co.  102  Minn. 
334,  113  N.  W.  883;  Walsh  v.  Selover, 
B.  &  Co.  109  Minn.  136,  123  N.  W.  291, 
226  U.  S.  112,  67  L.  ed.  146,  33  Sup.  Ct. 
Rep.  69;  Poison  v.  Stewart,  167  Mass. 
211,  36  L.R.A.  771,  57  Am.  St.  Rep.  452, 
46  N.  E.  737;  True  v.  Northern  P.  R. 
Co.  126  Minn.  72,  147  N.  W.  948;  Story, 
Confl.  L.  §  349. 

The  process  by  which  the  obligation  of 
a  contract  for  the  purchase  of  land  is 
canceled  is  not  one  of  remedy,  but  one 
that  goes  to  the  essence  or  substance  of 
a  contract. 

Scndder  v.  Union  Nat.  Bank,  91  U..  S. 
406,  23  L.  ed.  245. 

A  vested  right  in  a  contract  could  not 
be  taken  away  except  by  due  process  of 

law. 
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Royston  v.  Miller,  76  Fed.  60, 18  Mor. 
Min.  Rep.  418. 

The  constitutional  provision  that  no 
person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law 
extends  to  every  government  proceeding 
which  may  interfere  with  personal  or 
property  rights,  whether  the  proceeding 
be  legislative,  judicial,  administrative, 
or  executive. 

Dorman  v.  State,  34  Ala.  216;  Sher- 
man V.  Buick,  32  Cal.  241,  91  Am.  Rep. 
677;  Camp  v.  Rogers,  44  Conn.  291; 
Wilson  V.  Baltimore  &  P.  R.  Co.  6  Del. 
Ch.  624;  State  v.  Height,  117  Iowa,  660, 
69  L.R.A.  437,  94  Am.  St.  Rep.  323,  91 
N.  W.  935. 

To  give  a  judicial  proceeding  any 
validity  if  it  involves  merely  the  deter- 
mination of  the  personal  liability  of  the 
defendant,  he  must  be  brought  within 
its  jurisdiction  by  service  of  process 
within  the  state,  or  his  voluntary  ap- 
pearance. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
ed.  665 ;  Brooks  v.  Dun,  51  Fed.  138 ;  Ex 
parte  Strieker,  109  Fed.  145;  Caldwell 
V.  Armour  &  Co.  1  Penn.  (Del.)  645,  43 
Atl.  517;  Kemper-Thomas  Paper  Co.  v. 
Shyer,  108  Tenn.  444,  68  L.R.A.  73,  67 
S.  W.  866. 

It  is  sufficient  if  a  kind  of  notice  is 
provided  by  which  it  is  reasonably  prob- 
able that  the  party  proceeded  against 
will  be  apprised  of  what  is  going  on 
against  him,  and  an  opportunity  be  of- 
fered to  defend. 

Happy  V.  Mosher,  48  N.  Y.  313;  Re 
Union  Elev.  R.  Co.  112  N.  Y.  612,  2 
L.R.A.  359,  19  N.  E.  664;  IndianapoUs 
V.  Holt,  155  Ind.  222,  57  N.  E.  966,  988, 
1100;  Gilchrist  v.  Schmidling,  12  Kan. 
263;  Kansas  Citv  v.  Duncan,  135  Mo. 
571,  37  S.  W.  513. 

A  law  does  not  impair  the  obligation 
of  a  contract  within  the  meaning  of  the 
Constitution  if  neither  party  is  relieved 
thereby  from  performing  anything  of 
that  which  he  obligated  himself  to  do, 
but,  if  either  party  is  absolved  from  per- 
forming any  of  these  things,  such  obliga- 
tion is  impaired,  whether  the  absolution 
is  effected  directly  and  expressly,  or  in- 
directly, and  only  as  a  result  of  some 
modification  of  the  legal  proceedings  for 
enforcement. 

State  ex  rel.  National  Bond  &  Secur. 
Co.  V.  Kramher,  105  Minn.  422,  21  L.R.A, 
(N.S.)  157,  117  N.  W.  780. 

A  law  (or  a  decision  of  a  court)  which 
purports  to  act  only  upon  the  remedy, 
but  which  amounts  to  a  denial  or  restric- 
tion of  rights  accruing  under  a  contract, 

is  obnoxious  to  the  Constitution. 

249  V.  S. 
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Yon  Hoffman  ▼•  Qniney,  4  WalL  653» 
18  L.  ed.  409;  Cooley,  Const.  Lim.  178. 

Messrs.  Ctoorge  8.  Grimes  and  Jesse 
Van  Valkenbnrg  submitted  the  eause 
for  defendants  in  error: 

The  sole  question  open  to  plaintiff  on 
this  appeal  is  whether  the  court's  eon- 
elusions  of  law  are  l^ally  sustained  by 
the  findings  of  fact. 

Allen  v.  St.  Louis  Nat.  Bank,  120  U. 
S.  20-30,  30  L.  ed,  673-576,  7  Sup.  Ct 
Rep.  460;  Qaassen  v.  United  States,  142 
U.  8.  140,  147,  36  L.  ed.  066,  968,  12 
Sup.  Ct  Rep.  169;  Benites  v.  Hampton, 
123  U.  S.  619,  31  L.  ed.  260,  8  Sup.  Ct. 
Rep.  254;  Chicago,  M.  &  St.  P.  R.  Co. 
T.  Hoyt,  149  U.  S.  1-11,  37  L.  ed.  625- 
629,  13  Sup.  Ct.  Rep.  779. 

Plaintiff  in  error  does  not  raise  the 
question  that  the  North  Dakota  cancel- 
ation statute  is  not  constitutional,  but, 
if  he  did,  such  contention  would  appear 
to  have  been  decided  adversely  by  the 
Supreme  Court  of  the  United  States  in 
Selover,  B.  &  Co.  v.  Walsh,  226  U.  S. 
112,  57  L.  ed.  146,  33  Sup.  Ct.  Rep.  69, 
in  which  the  court  says,  referring  to  a 
similar  statute  then  in  force  in  Minne- 
sota: ^It  is  elementary  that  the  obliga- 
tion of  a  contract  is  the  law  under  which 
it  was  made,  and  ^e  are  not  disnosed  to 
expend  much  time  to  show  that  the 
Minnesota  statute  was  a  valid  exercise 
of  the  police  power  of  the  state."  See 
also  House  v.  Mayes,  219  U.  S.  270,  55 
L.  ed.  213,  31  Sup.  Ct.  Rep.  234. 

Mr.  Justice  Brandeis  delivered  the 
<^inion  of  the  court: 

This  case  comes  here  on  writ  of  error 
to  the  supreme  court  of  North  Dakota 
to  review  a  decree  quieting  title  in  the 
defendant  in  error — the  plaintiff  below 
— 4o  land  situated  in  that  state.  The 
plaintiff  in  error,  a  resident  of  Minne- 
sota, claimed  under  an  executory  con- 
traet  for  [174]  the  purchase  of  the 
land  in  controversy,  and  the  rights  of 
the  parties  turned  upon  whether  this 
eontract  was  outstanding  or  had  been 
duly  canceled.  Both  Minnesota,  where 
the  eontract  was  made  and  to  be  per- 
formed, and  North  Dakota,  had  statutes 
providing  that  a  vendor  in  a  contract 
for  tiie  sale  of  land  may  not  cancel  and 
terminate  the  same  upon  default,  except 
after  written  notice  to  the  vendee,  giv- 
ing him  at  least  thirty  da3rs  within 
wfuch  to  make  good  his  nonperformance. 
•Ifinn.  Rev.  Stat.  1905,  §  4442;  N.  D. 
Rev.  Codes  1905,  chap.  30,  art.  3,  N.  D. 
Comp.  Laws  1913,  chap.  30,  art.  4.    The 

material  provisions  of  the  latter  stat- 
•1  Id.  ed. 


nte  are  copied  in  the  margin.'  The  ven- 
dor in  thui  ease  (grantor  of  defendant 
[175]  in  error)  had  given  to  the  sheriff 
of  the  county  where  the  land  lay  a  writ- 
ten notice  of  cancelation  to  be  served 
upon  the  plaintiff  in  error  if  found  with- 
in the  said  county,  and  upon  return  of 
not  found,  caused  the  same  to  be  pub- 
lished in  a  county  newspaper,  and  later 
filed  for  record  sdfidavits  of  publication 
and  of  nonredemption, — all  in  conform- 
ity with  the  North  Dakota  statute,  if  it 
applied. 

When  the  present  action  was  brought 
to  quiet  title,  plaintiff  in  error  defended, 
and  asked  for  counter  relief,  contending 
that  his  eontract  was  still  vcdid  and  sub- 
sisting, as  the  action  prescribed  by  the 
Minnesota  statute  to  entitle  a  vendor  to 
cancel  had  not  been  taken.  The  trial 
court  held  that  the  North  Dakota  law 
governed;  that  under  it  the  contract  had 
been  ''duly  and  legally  canceled;''  that 
the  plaintiff  in  error  having  shown  no 
right  in  the  land,  title  should  be  forever 
quieted  in  the  defendant  in  error.  This 
degree  was  afl&rmed  by  the  supreme 
court  on  appeal  Wilson  v.  Kryger,  29 
N.  D.  28, 149  N.  W.  72L  We  are  asked 
to  review  the  case  on  the  ground  that 
the  state  court  deprived  the  plaintiff  in 
error  of  property  without  [176]  due 
process  of  law  and  impaired  the  obliga- 
tion of  his  contract,  in  holding  that  the 
cancelation  proceeding,  of  which  the 
plaintiff  in  error  had  no  actual  notice, 
effectively  terminated  his  rights  under 
the  contract. 

It  is  apparent  from  the  above  state- 
ment that  there  has  been  no  lack  of  due 

•  N.  D.  Rev.  Codes  1905,  chap.  30,  art.  8: 
Tar.  7494.  Owner  must  give  written 
notice  to  vendee  or  purchaser. — ^No  owner 
of  real  estate,  or  owner  of  any  equity  there- 
in, [who]  shall  hereafter  make  or  execute  a 
contract  for  deed,  bond  for  deed,  or  other 
instrument  for  the  future  conveyance  of 
any  such  real  estate  or  equity  therein,  shall 
have  the  right  to  declare  a  cancelation,  ter- 
mination or  forfeiture  thereof  or  there- 
under, except  upon  written  notice  to  the 
vendee  or  purchaser,  or  his  assigns,  as  here- 
inafter provided;  and  such  notice  shall  be 
given  to  such  vendee  or  purchaser  or  his 
assigns,  notwithstanding  any  provision  of 
condition  in  any  such  instrument  to  the 
contrary. 

'Tar.  7495.  In  case  of  default.  Contents 
of  notice. — Whenever  any  default  shall  have 
been  made  in  the  terms  or  conditions  of  any 
such  instrument  hereinafter  made,  and  the 
owner  or  vendor  shall  dedre  to  cancel  or 
terminate  the  same,  [he]  shall,  within  a 
reasonable  time  after  such  default,  cause  a 
written  notice  to  be  served  upon  the  vendee 
or  purchaser^  or  his  assigns,  stating  that 

•81 


176,  177 


6UPREMS  COURT  OF  THB  UNITED  8TATE8. 


Oct.  Taat^ 


proeesi.  The  court  below,  having  jurift- 
dietion  of  the  suit  to  quiet  title,  was 
called  upon  to  determine  the  conflicting 
claims  to  the  land.  The  plaintiff  in 
error  voluntarily  appeared,  and  he 
availed  himself  of  the  opportunity  to 
urge  his  claims  to  equitable  ownership 
under  the  contract  of  sale.  The  court 
decided  against  him,  holding  the  con- 
tract no  longer  outstanding.  The  most 
that  the  plaintiff  in  error  can  say  is  that 
the  state  court  made  a  mistaken  applica- 
tion of  doctrines  of  the  conflict  of  laws 
in  deciding  that  the  cancelation  of  a 
land  contract  is  governed  by  the  law  of 
the  situs  instead  of  the  place  of  making 
and  performance.  But  that,  being  pure- 
ly a  question  of  local  common  law,  is 
a  matter  with  which  this  court  is  not 
concerned.  Pennsylvania  B.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  ed  268, 
24  Sup.  Ct.  Bep.  132;  Finney  v.  Guy, 
189  U.  S.  335,  346,  47  L.  ed.  839,  845, 
23  Sup.  Ct.  Bep.  558;  Allen  v.  Alleghany 
Co.  196  U.  S.  458,  49  L.  ed.  551,  25  Sup. 
Ct.  Bep.  311;  Marrow  v.  Brinkley,  129 
U.  S.  178,  32  L.  ed.  654,  9  Sup.  Ct.  Bep. 
267. 

The  argument  of  the  plaintiff  in  error 
is  seemingly  based  upon  the  erroneous 
theory  that  his  rights  were  foreclosed  by 
the  cancelation  proceeding,  which,  lack- 
ing the  requisite  notice,  deprived  him  of 
property  without  due  process.  But  the 
action  under  the  cancelation  statute  was 
in  no  sense  a  judicial  proceeding.  It 
was  simply  a  statutory  condition  with 
which  vendors  were  required  to  comply 
before  they  could  take  advantage  of  a 
default  by  the  vendee.  If  the  contract, 
properly  interpreted,  or  the  law,  prop- 
erly applied,  required  that  this  condition 
be  performed  in  Minnesota,  steps  taken 


by  him  under  the  North  Daktoa  statute 
would  be  ineffective.  Whether  or  not 
proper  proceedings  had  been  taken  to 
secure  cancelation  could  be  determined 
only  by  a  court  having  [177]  jurisdic- 
tion; and  the  North  Dakota  court  had 
jurisdiction  not  only  over  the  land,  but. 
through  the  voluntary  appearance  of 
plaintiff  in  error,  also  over  him.  His 
rights  have  been  foreclosed,  not  by  the 
cancelation  proceeding  under  the  statute, 
but  by  a  due  and  regular  judicial  decree 
which  was  based  upon  the  finding  that 
a  default  had  occurred,  of  which  the 
vendor  was  entitled  to  take  advantage, 
having  complied  with  the  proper  law.  If 
the  plaintiff  in  error  had  not  submitted 
himself  to  the  jurisdiction  of  the  court, 
the  decree  could  have  determined  only 
the  title  to  the  land,  and  would  have  left 
him  free  to  assert  any  personal  rights 
he  may  have  had  under  the  contract. 
But,  having  come  into  court  and  specifi- 
cally asked  in  his  cross  bill  that  he  be 
declared  entitled  to  the  ''possession  and 
control  of  the  real  estate  described  in 
the  complaint  herein  under  a  contract 
of  sale,"  he  cannot  now  complain  if  he 
has  been  concluded  altogether  in  the 
premises.  The  plaintiff  in  error  relies 
upon  Selover,  B.  &  Cq.  v.  Walsh,  226  U. 
S.  112,  57  L.  ed.  146,  33  Sup.  Ct.  Bep. 
69.  That  was  a  personal  action  for 
breach  of  contract,  and  not,  like  the 
present  case,  an  action  merely  to  deter- 
mine the  title  to  land;  and,  as  the  court 
found  on  the  facts  there  involved,  that 
the  proper  law  as  to  cancelation  had 
been  applied,  the  case  cannot  be  con- 
strued as  holding  that  an  erroneous  ap- 
plication thereof  would  raise  a  question 
of  due  process. 
The  contention  based  on  the  contract 


■ueh  default  occurred,  and  that  said  con- 
tract will  be  canceled  or  terminated,  and 
ehall  recite  in  said  notice  the  time  when 
said  cancelation  or  termination  shall  take 
effect,  which  shall  not  be  less  than  thirty 
days  after  the  service  of  such  notice. 

"Par.  7496.  Notice,  how  served. — Such 
notice  shall  be  served  upon  the  vendee  or 
purchaser,  or  his  assigns,  in  the  manner 
now  provided  for  the  service  of  summons 
in  the  district  court  of  this  state,  If  such 
person  to  be  served  resides  within  the  state. 
If  such  vendee  or  purchaser,  or  his  assigns, 
as  the  case  may  be,  resides  without  the 
state  or  cannot  be  found  therein,  of  which 
fact,  the  return  of  the  sheriff  of  the  county 
in  which  said  real  estate  is  situated,  that 
such  person  to  be  served  cannot  be  found 
in  his  county,  shall  be  prima  facie  evidence, 
then  such  notice  shall  be  served  by  the 
publication  thereof  in  a  weekly  newspaper 
within  said  county;  or,  if  there  is  no  week- 
ly newspaper  within  said  county,  then  in  a 
Ml 


newspaper  published  at  the  capital  of  this 
state  for  a  period  of  three  successive  weeks. 

"Par.  7497.  Time  allowed. — Such  vendee 
or  purchaser,  or  his  assigns,  shall  have 
thirty  days  after  the  service  of  such  notice 
upon  him  in  which  to  perform  the  condi- 
tions or  comply  with  the  provisions  upon 
which  the  default  shall  have  occurred;  and 
upon  such  performance,  and  upon  making 
such  payment,  toother  with  the  costs  of 
service  of  such  notice,  such  contract  or  other 
instrument  shall  be  reinstated  and  shall 
remain  in  force  and  effect  the  same  as  if 
no  default  had  occurred  therein.  No  provi- 
sion in  any  contract  for  the  purchase  of 
land,  or  an  interest  in  land,  shall  be  con- 
strued to  obviate  the  necessity  of  giving  the 
aforesaid  notice,  and  no  contract  shall  ter- 
minate until  such  notice  is  given,  any  pro- 
vision in  such  contract  to  the  contrary  not- 
withstanding." 

The  provisions  of  the  Minnesota  statuts 
are  substantially  to  the  same  effect. 

•41  V.  B. 
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danse  is  eqnaDy  devoid  of  merit,  for 
there  has  been  no  subsequent  legislation 
iinpairiiig  the  oblijg^ation  of  the  contract. 
Impairment  by  judicial  decision  does 
not  raise  a  Federal  question*  Cross 
Lake  Shooting  ds  Fishing  Club  v.  Louisi- 
ana, 224  U.  S.  632,  66  L.  ed.  924^  32 
Sim.  Ct  Bep.  577. 
Judgment  affirmed. 


[1781  UNITED  STATES  OP  AMERICA, 
Interstate  Commerce  Commission,  Atchi- 
son, Topeka,  St  Santa  Fe  Railway  Cwa- 
pany,  et  al.,  Appts., 

▼. 

MERCHANTS  &  MANUPACTURERS' 
TRAFFIC  ASSOCIATION  OF  SACRA- 
MENTOetal. 

(See  &  C.  Reporter's  ed.  17&-189.) 

Interstate  Commerce  Commission  — 
powers  ~  rate  regulation  —  long  and 
short  hauls. 

1.  An  order  of  the  Interstate  Com- 
meree  Conmiission  relieving  car/icri  in  cer- 
tain respects  from  the  operation  of  tiie 
long-and-short-haul  clause  of  the  Act  of 
February  4.  1887  (24  Stat,  at  L.  380,  chap. 
104  )y  S  4,  as  amended  by  the  Act  of  June 
18,  1910  (36  Stat  at  L  547,  chap.  309. 
Comp.  Stat  1913,  S  8566),  need  not  be 
based  upon  an  application  asking  only  the 
precise  relief  granted;  and  such  an  order 
is,  therefore,  not  invalid  because  the  car- 
riers asked  leave  to  charge  on  west-bound 
transoontinental  freight  to  a  number  of 
coast  and  interior  points  much  less  than 
to  intermountain  territory,  and  the  Com- 
mission, while  permitting  them  to  charge 
to  ports  of  call  as  much  less  as  the  applica- 
tion requested,  as  to  the  other  points,  which 
were  interior  cities,  permitted  the  carriers 
to  charge  only  somewhat  less,  since  such 
amended  section  not  only  empowers  the 
Commission  "upon  application"  to  author- 
ise a  carrier  ^to  charge"  less  for  longer 
than  for  shorter  distances,  but  empowers 
the  Commission  to  prescribe  from  time  to 
time  the  extent  to  which  the  designate  car- 
riers may  be  relieved  from  the  operation  of 
such  section. 

(For  other  esses,  see  Interstate  Commerce 
Commission,  In  Digest  Sap.  Ct  1908.] 

Interstate  Commerce  Commission  —  sus- 
pending long-and-short-hani  clause 
—  remedy  of  aggrieved  community  or 
shipper. 

2.  Communities  or  shippers  aggrieved 
by  tariff  schedules  filed  oonformably  to  an 

Koto. — On  legislative  regulation  of 
toUsy  rates,  and  prices,  generally — see 
note  to  Winchester  &  L.  Tump.  Road  Co. 
T.  Crozton,  33  L.R.A.  177. 

As  to  rates  for  long  and  short  hauls — 

see  note  to  Burlington,  C.  R.  &  N.  R.  Co. 

V.  Dey,  12  LJI.A.  436. 
•1  Ij.  ed. 


order  of  the  Interstate  Commerce  Commis- 
sion relieving  the  carrier  in  certain  re- 
spects from  the  operation  of  the  long-and- 
short-haul  clause  of  the  act  of  February 
4,  1887  (24  Stat  at  L.  380,  chap.  104), 
S  4,  as  amended  by  the  act  of  June  18,  1910 
(36  Stat  at  L.  647,  chap.  309,  Comp.  Stat. 
1913,  i  8666),  are  afforded  ample  remedy 
bv  the  provisions  of  §§  13,  15,  for  com- 
plaints to  the  Ck)mmission  and  action  by 
such  O>mmission  on  complaints  or  on  its 
own  initiative,  and  they  may  not  seek  re- 
dress in  the  courts  by  way  of  injunction 
after  having  been  refused  a  rehearing  by 
the  Commission  in  the  proceedings  upon  the 
carriers'  applications,  to  which  the  com- 
munities and  shippers  were  not  parties. 
[For  other  cases,  see  Interstate  Commerce 
Commission,  in  Digest  Sap.  Ct  1008.] 

Interstate  Commerce  Conunisslon  ^ 
rate  regulation  —  long  and  abort 
haals. 

8.  The  Interstate  0>nunerce  0>nmiis- 
sion,  in  permitting  carriers  to  charge  on 
west-bound  transcontinental  freisht  to  cer- 
tain ports  of  call  a  lesser  rate  than  to  cer- 
tain interior  coast  cities,  did  not  violate 
the  clause  added  to  the  act  of  February  4, 
1887  (24  Stat  at  L.  880,  chap.  104),  S  4, 
by  the  act  of  June  18,  1910  (36  Stat  at  L. 
547,  ehap.  309,  Comp.  Stat  1913,  i  8566), 
which  provides  that  "whenever  a  carrier 
by  railroad  shall,  in  competition  with  a 
water  route  or  routes,  reduce  the  rates  on 
the  carriage  of  any  species  of  freight  to  or 
from  competitive  pomts,  it  shall  not  be 
permitted  to  increase  such  rates  unless 
after  hearing  bv  the  Interstate  O>mmeroe 
O>mmission  it  shall  be  found  that  sudi  pro- 
posed increase  rests  upon  changcMi  condi- 
tions other  than  the  elimination  of  water 
competition,"  where  it  was  the  increased 
effectiveness  of  water  competition,  due  to 
the  opening  of  the  Panama  canal,  which 
compelled  the  rate  readjustment  of  which 
the  interior  coast  cities  complain,  and  the 
higher  rates  to  such  cities,  made  under  au- 
thority of  the  Commission,  were  granted 
after  prolonged  hearings,  as  part  of  the 
general  readjustment  of  transcontinental 
rates. 

[For  other  cases,  see  Interstate  Commerce 
Commission,  in  Digest  Sap.  Ct  1908.1 

[No.  452.] 

Argued  October  19,  1916.     Decided  Decem- 
ber 4,  1916. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  California  to  review  a  decree 
enjoining  the  enforcement  of  an  order 
of  the  Interstate  Commerce  Commission, 
relieving  certain  carriers  in  certain  re- 
spects from  the  operation  of  the  long- 
and-short-haul  clause  of  the  Interstate 
Commerce  Act.  Reversed  and  remanded, 
with  directions  to  dismiss  the  bill. 

See  same  case  below,  231  Fed.  292. 

The  facts  are  stated  in  the  opinion. 

isa 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tkbm, 


Assistant  Attorney  General  Under- 
wood argued  the  cause  and  filed  a  brief 
for  the  United  States: 

Proper  and  sufficient  applications 
were  filed. 

Intermountain  Rate  Cases  (United 
States  V.  Atchison,  T.  &  S.  F.  R.  Co.) 
234  U.  S.  476,  58  L.  ed.  1408,  34  Sup. 
Ct.  Rep.  986;  Interstate  Commerce  Com- 
mission v.  Baird,  194  U.  S.  25,  48  L.  ed. 
860,  24  Sup.  Ct.  Rep.  563. 

The  question  of  discrimination  and 
justness  of  rates  is  one  of  fact,  for  the 
determination  of  the  Commission,  and 
its  finding  will  not  be  reviewed  by  the 
courts,  if  supported  by  substantial  evi- 
dence. 

Los  Angeles  Switching  Case  (Inter- 
state Commerce  Commission  v.  Atchison, 
T.  &  S.  F.  R.  Co.)  234  U.  S.  294,  58  L. 
ed.  1319,  34  Sup.  Ct.  Rep.  814;  United 
States  V.  Louisville  &  N.  R.  Co.  235  U. 
S.  314,  59  L.  ed.  245,  35  Sup.  Ct.  Rep. 
113;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
United  States,  232  U.  S.  199,  58  L.  ed. 
568,  34  Sup.  Ct.  Rep.  291;  Texas  &  P. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U 
S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  Ann.  Cas.  1075;  Baltimore  &  0. 
R.  Co.  V.  United  States,  215  U.  S.  481, 
54  L.  ed.  292,  30  Sup.  Ct.  Rep.  164; 
Interstate  Commerce  Commission  v. 
Louisville  &  N.  R.  Co.  227  U.  S.  88,  57 
L.  ed.  431,  33  Sup.  Ct.  Rep.  185;  Inter- 
state Commerce  Commission  v.  Delaware, 
L.  &  W.  R.  Co.  220  U.  S.  235,  55  L.  ed. 
448,  31  Sup.  Ct.  Rep.  392;  Interstate 
Commerce  Commission  v.  Union  P.  R. 
Co.  222  U.  S.  541,  56  L.  ed.  308,  32  Sup. 
Ct.  Rep.  108 ;  Proctor  &  G.  Co.  v.  United 
States,  225  U.  S.  282,  56  L.  ed.  1091,  32 
Sup.  Ct.  Rep.  761;  Intermountain  Rate 
Cases  (United  States  v.  Atchison,  T.  & 
S.  F.  R.  Co.)  234  U.  8.  476,  58  L.  ed. 
1408,  34  Sup.  Ct.  Rep.  986;  Illinois  C. 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 206  U.  S.  441,  51  L.  ed.  1128,  27 
Sup.  Ct.  Rep.  700;  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U. 
S.  452,  54  L.  ed.  280,  30  Sup.  Ct.  Rep. 
155;  Interstate  Commerce  Commission 
V.  Chicago  &  A.  R.  Co.  215  U.  S.  479,  54 
L.  ed.  291,  30  Sup.  Ct.  Rep.  163;  Inter- 
state Commerce  Commission  v.  Chicago, 
R.  L  ft  P.  R.  Co.  218  U.  S.  88,  54  L.  ed. 
946,  30  Sup.  Ct  Rep.  651. 

The  rates  in  question  were  prescribed 
in  contemplation  of  the  carriers'  applica- 
tions for  relief  from  the  4th  section,  and 
the  question  of  discrimination  was  in- 
cidental. If  discrimination  resulted,  re- 
lief must  be  sought,  not  by  overturning 
the  4th-section  orders  in  an  attack  upon 
them  in  the  courts,  but  by  their  modifi- 
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I  cation  in  a  proper  proceeding  before  the 
Commission,  raising  the  particular  ques- 
tion. 

Interstate  Commerce  Commission  ▼. 
Chicago,  R.  L  ft  P.  R.  Co.  supra. 

The  question  of  whether  or  not  a  rate 
is  confiscatory  has  reference  to  the  car- 
rier alone.  Where  a  rate  is  intrinsical- 
ly reasonable,  there  can  be  no  such  thing 
as  a  confiscatory  rate  relatively  to  the 
shipper. 

Southern  P.  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  433,  55  L. 
ed.  283,  31  Sup.  Ct.  Rep.  298. 

Mr.  Joseph  W.  Folk  argued  the  cause 
and  filed  a  brief  for  the  Interstate  Com- 
merce Commission: 

The  judgment  of  the  district  court  is 
in  direct  confiict  with  the  opinion  of 
this  Court  in  the  Intermountain  Rate 
Cases  (United  States  v.  Atchison,  T.  ft 
S.  F.  R.  Co.)  234  U.  S.  476,  58  L.  ed. 
1408,  34  Sup.  Ct.  Rep.  986. 

The  district  court,  in  attempting  by 
its  decree  to  prescribe  the  extent  of  re- 
lief to  carriers  under  the  4th  section, 
substituted  its  discretion  for  that  of  the 
Commission. 

United  States  v.  Louisville  ft  N.  R. 
Co.  235  U.  S.  314,  320,  59  L.  ed.  245, 
250,  35  Sup.  Ct.  Rep.  113;  Interstate 
Commerce  Commission  v.  Louisville  ft 
N.  R.  Co.  227  U.  S.  88,  100,  57  L.  ed. 
431,  437,  33  Sup.  Ct.  Rep.  185;  Inter, 
state  Commerce  Commission  v.  Union  P. 
R.  Co.  222  U.  S.  541,  547,  550,  56  L.  ed. 
308,  311,  312,  32  Sup.  Ct.  Rep.  108; 
Baltimore  &  0.  R.  Co.  v.  United  States, 
215  U.  S.  481,  494,  54  L.  ed.  292,  297,  30 
Sup.  Ct.  Rep.  164;  Dlinois  C.  R.  Co. 
V.  Interstate  Commerce  Commission,  206 
U.  S.  441,  51  L.  ed.  1128,  27  Sup.  Ct 
Rep.  700;  Los  Angeles  Switching  Case 
(Interstate  Commerce  Commission  v. 
Atchison,  T.  ft  S.  F.  R.  Co.)  234  U.  8. 
294,  314,  58  L.  ed.  1319,  1328,  34  Sup. 
Ct.  Rep.  814;  Interstate  Commerce  Com- 
mission V.  Chicago,  R.  I.  ft  P.  R.  Ck>. 
218  U.  8.  88,  103,  54  L.  ed.  946,  955,  30 
Sup.  Ct.  Rep.  651. 

Suit  cannot  be  brought  in  the  first  in- 
stance in  a  court  for  discrimination  in 
rates  between  communities. 

Interstate  Commerce  Commission  v. 
Chicago,  R.  L  ft  P.  R.  Co.  supra;  Texas 
ft  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  444,  51  L.  ed.  553,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Conti- 
nental Wall  Paper  Co.  v.  Louis  Voight 
ft  Sons  Co.  212  U.  8.  227,  274,  53  L.  ed. 
486,  510,  29  Sup.  Ct.  Rep.  280;  Procter 
ft  G.  Co.  V.  United  States,  225  U.  8.  282, 

297,  56  L.  ed.  1091,  1096,  32  Sup.  a. 
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Bep.  761;  Baltimore  ft  O.  B.  Co.  t. 
United  States,  215  U.  S.  481,  49a-4d5, 
64  U  ed.  292,  297,  SO  Sup.  Ct  Bep.  164. 

The  lower  eourfc  erroneously  suspend- 
ed in  part  the  orders  of  the  Commission 
because  they  did  not  inelnde  eertain 
eities. 

Procter  ds  G.  Co.  y.  United  States,  226 
U.  S.  282,  66  L.  ed.  1091,  32  Sup.  Ct 
Bep.  761. 

The  lower  court  exceeded  its  authority 
in  attempting  to  enjoin  the  carriers  from 
collecting  rates  which  had  been  filed  and 
published  in  accordance  with  the  Act  to 
B^gulate  Commerce. 

Dayton  Coal  &  L  Co.  v.  Cincinnati, 
N.  O.  ft  T.  P.  R.  Co.  239  U.  S.  446,  451, 
60  L.  ed.  375,  378,  36  Sup.  Ct.  Rep.  134; 
Tennessee  C.  B.  Co.  v.  Southern  R.  Co. 
101  C.  C.  A,  e27, 178  Fed.  267;  Thracker 
Coal  ft  Coke  Co.  v.  Norfolk  ft  W.  R.  Co. 
67  W.  Va.  448,  28  Ii.R.A.(N.S.)  108,  68 
S.  E.  107;  Columbus  Iron  ft  Steel  Co.  t. 
Kanawha  ft  M.  R.  Co.  171  Fed.  713. 

Whether  competition  is  of  sufficient 
potentiality  to  justify  a  departure  from 
the  operation  or  the  4th  section,  and  the 
extent  of  the  relief,  if  any,  which  may 
be  granted  by  reason  of  such  competi- 
tion, are  administrative  questions  com- 
mitted to  the  discretion  of  the  Commis- 
sion, and  upon  which  the  findings  of  the 
Commission,  based  upon  substantial  evi- 
dence, are  conclusive. 

Loomis  V.  Lehigh  Valley  B.  Co.  240 
U.  S.  43,  60  L.  ed.  517,  36  Sup.  Ct.  Rep. 
228;  United  States  t.  Pacific  ft  A.  K. 
ft  Nav.  Co.  228  U.  S.  87,  108,  57  L.  ed. 
742,  749,  33  Sup.  Ct.  Rep.  443 ;  Robinson 
V.  Baltimore  ft  0.  B.  Co.  222  U.  S.  506, 
511,  56  L.  ed.  288,  290,  32  Sup.  Ct.  Bep. 
114;  Mitchell  Coal  ft  Coke  Co.  v.  Penn- 
sylvania B.  Co.  230  U.  S.  247,  257,  258, 
57  L.  ed.  1472,  1476,  33  Sup.  Ct.  Rep. 
916;  Pennsvlvania  B.  Co.  v.  Interna- 
tional Coal  Min.  Co.  230  U.  8.  184,  196, 
67  L.  ed.  1446,  1451,  33  Sup.  Ct.  Bep. 
893,  Ann.  Cas.  1915 A,  315;  Illinois  C.  B. 
Co.  V.  Interstate  Commerce  Commission, 
206  U.  S.  441,  460,  51  L.  ed.  1128,  1136, 
27  Sup.  Ct.  Bep.  700;  Interstate  Com- 
merce Commission  v.  Illinois  C.  B.  Co. 
215  U.  S.  452,  470,  54  L.  ed.  280,  287, 
30  Sup.  Ct.  Bep.  155;  Atchison,  T.  ft 
8.  P.  B.  Co.  V.  United  SUtes,  232  U.  S. 
199,  68  L.  ed.  568,  34  Sup.  Ct.  Bep.  29L 

Confiscation  cannot  be  predicated  on 
increased  rates  if  such  increased  rates 
are  reasonable. 

Galveston  Chamber  of  Commerce  v. 
Railroad  Commission,  —  Tex.  Civ.  App. 
— ,  137  8.  W.  737;  Southern  P.  Co.  v. 
Interstate  Commerce  Commission,  219 
«1  li.  ed. 


n.  8.  433,  66  L.  ed.  283,  31  Sup.  Ct 
Bep.  298. 

Petitioners  filing  complaint  in  the  dis- 
trict court  had  no  such  interest  in  the 
property  affected  by  the  orders  in  con- 
troversy as  entitled  them  to  maintain 
this  suit. 

Georgetown  v.  Alexandria  Canal  Co. 
12  Pet  91,  99,  9  L.  ed.  1012,  1015; 
Board  of  Trade  v.  Christie  Grain  ft 
Stock  Co.  198  U.  S.  236,  49  L.  ed.  1031, 
25  Sup.  Ct.  Bep.  637;  New  Orleans,  M. 
ft  G.  B.  Co.  T.  EUerman,  106  U.  S.  166, 
173,  174,  26  L.  ed.  1015,  1017. 

The  changed  conditions  other  than  the 
elimination  of  water  competition,  re- 
ferred to  in  §  ^  have  no  application  to 
the  case  at  bar. 

San  Jos^  Chamber  of  Commerce  v. 
Atchison,  T.  ft  8.  F.  B.  Co.  32  Inters. 
Com.  Bep.  449. 

Disadvantages  in  rates  due  to  disad- 
vantageous location  do  not  constitute  an 
undue  prejudice  or  an  undue  discrimina- 
tion, either  in  fact  or  in  law. 

United  States  v.  Baltimore  ft  O.  B. 
Co.  231  U.  S.  274,  58  L.  ed.  218,  34  Sup. 
Ct.  Bep.  75. 

It  is  not  the  province  of  the  Commis- 
sion to  equalize  by  rate  adjustment  dis- 
similar conditions  due  to  location. 

Page  Milling  Co.  v.  Norfolk  ft  W.  B. 
Co.  ^  Inters.  Com.  Bep.  605;  Bailroad 
Commissioners  v.  Atchison,  T.  ft  S.  F. 
B.  Co.  22  Inters.  Com.  Rep.  407;  Wichi- 
ta Business  Asso.  v.  Atchison,  T.  ft  S.  F. 
R.  Co.  30  Inters.  Com.  Rep.  45. 

The  Act  to  Regulate  Commerce  does 
not  attempt  to  equalize  fortunes,  oppor- 
tunities, or  abilities. 

Interstate  Commerce  Commission  t. 
Diffenbaugh,  222  U.  S.  42,  46,  56  L.  ed. 
83,  87,  32  Sup.  Ct.  Rep.  22;  Southern  P. 
Co.  V.  Interstate  Commerce  Commission, 
219  U.  S.  433,  55  L.  ed.  283,  31  Sup.  Ct 
Rep.  298. 

Mr.  John  £.  Alexander  argued  the 
cause  and  filed  a  brief  for  appellees: 

Under  the  g^eral  principles  obtaining 
in  equity,  representatives  of  a  class  or 
unincorporated  associations  may  bring 
bills  in  behalf  of  others  similarly  situ- 
ated. 

1  Foster,  Fed.  Pr.  5th  ed.  §§  113, 114, 
116,  127,  p.  418;  San  Francisco  Gas  ft 
E.  Co.  V.  San  Francisco,  164  Fed.  884; 
Equity  Rules,  37,  38. 

Affidavits  are  a  part  of  the  record. 

1  Foster,  Fed.  Pr.  5th  ed.  §§  292,  293, 
334. 

The  provisions  of  §  4  are  mandatory; 
those  of  S§  2  and  3  are  comparative,  and 
require  the  determination  ox  taeta  which 
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will  show  the  ezistenee  of  the  matters 
eomplained  of. 

United  States  v.  Lotiisville  ft  N.  B. 
Co.  235  U.  8.  314,  69  L.  e<L  245,  35  Snp. 
Ct  Rep.  113. 

Application  and  hearing  were  neces- 
sary to  the  validity  of  the  orders. 

Ibid. 

As  to  the  powers  and  dnties  of  the 
eonrts  of  the  United  States  with  respect 
to  orders  of  the  Interstate  Commerce 
Commission,  see: 

Interstate  Commerce  Commission  t. 
Louisville  &  K.  R.  Co.  227  U.  S.  88,  57 
L.  ed.  431,  33  Sup.  Ct.  Rep.  185;  Inter- 
state Commerce  Commission  v.  Union  P. 
R.  Co.  222  U.  S.  541,  56  L.  ed.  308,  32 
Sup.  Ct.  Rep.  108 ;  £z  parte  Young,  209 
U.  S.  123,  52  L.  ed.  714, 13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Southern  P.  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  433,  55 
L.  ed.  283,  31  Sup.  Ct.  Rep.  298;  United 
States  v.  Baltimore  ft  0.  S.  W.  B.  Co. 
226  U.  S.  14,  57  L.  ed.  104,  33  Sup.  Ct 
Rep.  5;  Washington  ex  rel.  Oregon  R. 
ft  Nav.  Co.  V.  Fairchild,  224  U.  S.  510, 
56  L.  ed.  863.  32  Sup.  Ct.  Rep.  535; 
Missouri,  K.  ft  T.  R.  Co.  v.  Interstate 
Commerce  Commission,  164  Fed.  645; 
Louisville  ft  N.  R.  Co.  v.  Finn,  235  U.  S. 
601,  59  L.  ed.  379,  P.U.R J915A,  121,  35 
Sup.  Ct.  Rep.  146;  Florida  East  Coast  R. 
Co.  V.  United  States,  234  U.  S.  167,  58  L. 
ed.  1267,  34  Sup.  Ct.  Rep.  867;  Tap  Line 
Cases  (United  States  v.  Louisiana  ft  P. 
R.  Co.)  234  U.  S.  1,  58  L.  ed.  1185,  34 
Sup.  Ct.  Rep.  741;  Pennsylvania  R.  Co. 
y.  International  Coal  Min.  Co.  230  U. 
S.  184,  57  L.  ed.  1446,  33  Sup.  Ct  Rep. 
893,  Ann.  Cas.  1915A,  315. 

The  order  of  the  Commission  in- 
creased freight  rates  to  the  four  com- 
plaining cities, — something  neither  ap- 
plied for  nor  justified  by  the  evidence. 

Texas  ft  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  40 
L.  ed.  940,  5  Inters.  Com.  Rep.  405,  16 
Sup.  Ct.  Rep.  666;  Philadelphia  ft  R.  R. 
Co.  V.  United  States,  240  U.  S.  334,  60 
L.  ed.  675,  36  Sup.  Ct  Rep.  354. 

As  to  limitations  on  the  powers  of  a 
state  to  exercise  authority  to  regulate 
rates  to  be  charged  by  rail  carriers,  see : 

Northern  P.  K.  Co.  v.  North  Dakota, 
236  U.  S.  585,  59  L.  ed.  735,  L.R.A.— , 
— ,  P.  U.  R.  1915C,  277,  35  Sup.  Ct  Rep. 
429,  Ann.  Cas.  1916A,  1;  Norfolk  ft  W. 
R.  Co.  V.  Conley,  236  U.  S.  605,  59  L. 
ed.  745,  P.  U.  R.  1915C,  293,  35  Sup. 
Ct  Rep.  437. 

The  Commission  cannot  make  rates. 

Cincinnati-  N.  0.  ft  T.  P.  R.  Co.  t. 
Interstate    Commerce   Commission,  162 
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U.  8.  184,  40  L.  ed.  936,  5  Inters.  Com. 
Rep.  391,  16  Sup.  Ct  Rep.  700;  Farm- 
ers' Loan  ft  T.  Co.  v.  Northern  P.  R.  Co. 
83  Fed.  249;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  N.  0.  ft  T.  P.  R. 
Co.  167  U.  S.  493,  42  L.  ed.  251, 17  Sup. 
Ct  Rep.  896;  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  BL  Co.  168 
U.  S.  144,  162,  42  L.  ed.  414^  421,  IB 
Sup.  Ct  Rep.  45. 

Points  of  destination  should  be  as 
much  considered  as  points  of  origin. 

Texas  ft  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  40  L. 
ed.  940,  5  Inters.  Com.  Rep.  405, 16  Sup. 
Ct.  Rep.  666. 

Power  in  the  carrier  primarily  to  meet 
competitive  conditions  in  any  point  of 
view  by  charging  a  lesser  rate  for  a 
longer  than  for  a  shorter  haul  has  ceased 
to  exist,  because  to  do  so,  in  the  absence 
of  some  authority,  would  not  only  be 
inimical  to  the  provision  of  the  4th  sec- 
tion, but  would  be  in  conflict  with  the 
preference  and  discrimination  clauses  of 
the  2d  and  3d  sections.  And  as  a  cor- 
relative, the  authority  of  the  Coounission 
to  grant  on  request  the  right  sought  is 
made  by  the  statute  to  depend  upon  the 
facts  established  and  the  judgment  of 
that  body,  in  the  exercise  of  a  sound 
legal  discretion  as  to  whether  the  request 
should  be  granted  compatibly  with  a 
due  consideration  of  the  private  and 
public  interests  concerned,  and  in  view 
of  the  preference  and  discrimination 
clauses  of  the  2d  and  3d  sections. 

Intermountain  Rate  Cases  (United 
States  T.  Atchison,  T.  ft  S.  F.  R.  Co.) 
234  U.  S.  476,  58  L.  ed.  1408,  34  Sup. 
Ct  Rep.  986. 

The  rule  which  requires  that  a  practice 
which  is  permitted  by  one  section  should 
not  be  prohibited  upon  the  theory  that 
it  is  forbidden  by  another  gives  no 
support  to  the  unwarranted  assumption 
that  that  may  be  permitted  which  is  de- 
void of  all  sanction,  and  indeed,  is  in 
direct  conflict  with  all  three  of  the  sec- 
tions. 

United  States  v.  Louisville  ft  N.  R. 
Co.  235  U.  S.  314,  326,  59  L.  ed.  245, 
253,  35  Sup.  Ct  Rep.  113. 

[182]  Mr.  Justice  Brandeis  delivered 
the  opinion  of  the  court: 

By  the  Act  of  June  18, 1910,  chap.  309, 
36  Stat  at  L.  539,  547,  Comp.  Stat.  1913, 
§  8566,  amending  §  4  of  the  Act  to 
Regulate  Commerce  [24  Stat,  at  L.  380« 
chap.  104],  carriers  were  prohibited  from 
charging  more  ''for  a  shorter  than  for  a 
longer  distance  over  the  same  line  or 
route  in  the  same  direction''  without  ob- 
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taining  authority  from  th»  Interstate 
Commerce  Commission  so  to  do.  A 
period  of  six  months  from  the  passage 
of  the  amendment  was  provided  withm 
which  carriers  might  file  application  for 
authority  to  continue  charges  of  that 
nature  then  lawfully  existing. 

For  many  years  prior  to  1910  it  had 
been  a  common  practice  to  make  freight 
rates  from  the  East  to  Pacific  coast 
points  lower  than  to  intermountain  ter- 
ritory, because  of  competition  by  the 
Atlantic-Pacific  ocean  carriers.  About 
1B6  interior  cities  near  the  coast  had 
been  granted  the  same  transcontinental 
rates  as  the  ports  of  San  Francisco  and 
Oakland,  because  the  competing  water 
earners  customarily  '^absorbed"  the  local 
rates  or  charges  from  the  ports  to  those 
eities.  Among  the  interior  cities  thus 
treated  as  'Tacific  Coast  Terminals" 
were  Sacramento,  Stockton,  San  Jos^, 
and  Santa  CUura.  The  extent  to  which 
the  higher  rates  to  intermountain  terri- 
tory were  justified  and  the  proper  basis 
for  '^ack  haul"  rates  had  been  the  sub- 
ject of  many  hearings  before  the  Inter- 
state Commerce  Commission. 

Proceeding  under  §  4,  as  amended,  six 
railroads  applied  to  the  Commission  un- 
der date  of  December  7, 1910,  for  relief 
in  respect  to  west-bound  transconti- 
nental commodity  rates.  The  applica- 
tions, after  enumerating  the  then-exist- 
ing tariffs,  sought  authority  specifically 
'Ho  continue  all  rates  shown  in  the  above- 
named  tariffs  from  eastern  shipping 
points  designated  to  Pacific  coast  termi- 
nal points,"  and  generally  "to  continue 
the  present  method  of  [1^]  making 
rates  lower  at  the  more  distant  points 
than  at  the  intermediate  points,  such 
lower  rates  being  necessary  by  reason 
of  competition  of  various  water  car- 
riers" from  Atlantic  to  Pacific  ports. 
After  prolon^red  hearine^  the  Commis- 
sion entered  its  so-called  4th  section  or- 
der No.  124,  by  which,  while  declining 
to  grant  the  applications  as  made,  it 
authorized  charging,  in  some  respects, 
lower  rates  for  the  longer  hauls.  The 
limitation  of  such  charges  was  set  by 
a  zone  system  and  rate  percentage  basis 
prescribed  by  the  Commission,  which 
involved  an  extensive  readjustment  of 
rates ;  but  the  existing  practice  of  treat- 
ing these  interior  cities  as  terminals  was 
not  disturbed.  The  validity  of  the  order 
was  attacked  by  the  carriers  in  the 
eourts,  and,  after  three  years  of  liti- 
gation, finally  sustained  in  Inter- 
8M>untain  Rate  Cases  (United  States  v. 
Atchison,  T.  ft  S.  F.  B.  Co.)  234  U. 
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8.  476,  58  L.  ed.  1408,  34  Sup.  Ct.  Bep. 
986. 

Meanwhile  the  ''effective  date"  of  the 
order  had  been  extended  by  the  Com- 
mission. After  the  decision  of  this 
court,  further  extensions  of  the  "effect- 
ive date"  were  sought  by  the  carriers 
and  granted.  Some  modifications  of  the 
order  were  proposed  by  the  carriers. 
Additional  hearings  were  had  in  which 
many  shippers  participated.  Changes 
in  conditions  occurring  since  the  entry 
of  the  original  order  on  July  31,  1911, 
were  considered, — ^among  others,  that 
Congress  had  passed  tl\e  Act  of  Aup:u8l 
24,  1912  [37  Stat,  at  L.  668,  chap.  390, 
Comp.  Stat.  1913,  §  8569],  giving  the 
Commission  jurisdiction  over  transporta- 
tion ''by  nul  and  water  through  the 
Panama  canal;"  that  the  canal  itself  had 
been  opened  on  August  15,  1914;  that 
competmg  ocean  rates  had  been  lowered 
and  service  improved;  and  that  the  ocean 
carriers  had  discontinued  the  practice 
of  "absorbing"  rates  from  the  ports  to 
interior  cities.  An  elaborate  supple- 
mental report  was  made  by  the  Commis- 
sion on  January  29,  1915,  and  another 
on  April  30,  1915.  The  propriety  of 
modifications  in  addition  to  those  pro- 
posed by  the  carriers  was  shown  and  a 
new  plan  for  constructing  "back  haul" 
rates,  developed  [184]  by  the  Commis- 
sion, was  eventually  embodied  in  the 
amended  4th  section  order  No.  124  of 
April  30th,  1915,  and  adopted  by  the 
carriers  in  the  tariffs  filed  thereunder. 
Following  the  limitation  imposed  by 
the  amended  order,  the  tariffs  filed 
confined  the  low  "terminal"  rates  to 
ports  of  call  like  San  Francisco  and 
Oakland;  and  the  interior  coast  cities, 
including  Sacramento,  Stockton,  San 
Jos^,  and  Santa  Clara^  were  subjected 
to  rates  materially  higher  than  San 
Francisco  and  Oakland,  though  much 
lower  than  those  to  intermountain  ter- 
ritory. 

Representatives  of  these  four  cities, 
conceiving  them  aggrieved  by  the  refusal 
to  grant  them  the  same  rates  as  the 
ports,  and  alleging  that  they  had  par- 
ticipated in  whole  or  in  part  at  hear- 
ings which  preceded  the  entry  of  the 
last  amendment  order,  applied  to  the 
Commission  for  a  rehearing,  and  when 
their  application  was  denied,  brought 
this  suit  in  the  district  court  to  re- 
strain the  enforcement  as  to  them  of 
the  amended  order,  and  of  the  tariffs 
filed  thereunder.  The  city  of  Santa 
Clara  and  associations  representing  the 
traffic  interests  of  Sacramento,  Stock- 
ton, and  San  Jos^  joined  as  plaintiffs. 
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The  United  States,  the  Interstate  Com- 
merce Commission,  and  the  six  railroads 
were  made  defendants.  The  bill  alleged, 
among  other  things,  that  these  cities  had 
for  a  number  of  years  enjoyed  the  same 
rates  as  San  Francisco  and  Oakland; 
that  laige  industries  and  other  businesses 
had  been  established  there  because  they 
^oyed  terminal  rates;  that  their  com- 
mercial importance  and  pros^rity  would 
be  mined  if  the  rates  were  withdrawn; 
that  no  changed  conditions  existed  justi- 
fying a  withdrawal  of  terminal  rates; 
that  they  had  not  been  parties  to  the 
proceedings  in  which  the  orders  were 
made;  and  that  the  ''orders  authorizing 
withdrawal  of  terminal  rates"  from  them 
were,  among  other  things,  ''discrimina- 
tory and  unjust,  were  made  without 
said  cities  having  their  day  in  court, 
or  without  giving  them  an  opportunity 
to  show  the  unreasonableness  thereof, 
that  [195]  no  justification  for  such 
increase  was  shown,  and  the  order  of 
April  30,  1915,  was  without  evidence, 
thiat  petitioners  have  been  denied  the 
equal  protection  of  the  law  and  deprived 
of  property  without  due  process  of  law, 
to  their  irreparable  damage." 

The  ease  was  heard  before  three 
judges;  and  a  final  decree  was  entered 
which  declared  that  the  "orders  of  the 
Interstate  Commerce  Conunission  of 
January  29,  1915,  and  April  30,  1915, 
in  4th  section  applications  Kos.  205, 
342,  343,  344,  350,  and  352,"  in  so  far 
as  they  authorize  the  carriers  to  charge 
for  the  transportation  of  west-bound 
transcontinental  freight  destined  to 
Sacramento,  Stockton,  San  Jos6  and 
Santa  Clara,  California,  "any  greater 
amount  than  is  concurrently  charged  for 
the  like  carriage  of  like  freight  to  San 
Francisco  and  Oakland,  California,  were 
beyond  the  statutoiy  powers  of  the  In- 
terstate Commerce  Conmiission,  and  the 
enforcement  thereof  should  be  enjoined; 
and  said  orders  in  the  particulars  above 
mentioned  are  hereby  canceled  and  set 
aside."  The  decree  also  enjoined  and 
canceled  to  like  extent  the  tariffs  filed 
in  pursuance  of  such  orders.  The  dis- 
trict court  rested  its  decision  that  the 
Commission  had  no  statutory  power  to 
enter  the  amended  order  upon  the  ground 
that  an  order  authorizing  higher  rates  to 
these,  interior  cities  could  not  legally  be 
entered  unless  there  was  an  "applica- 
tion'' to  it  by  the  carriers  for  that 
specific  purpose  and  "a  hearing  upon  the 
particular  application  as  in  a  special 
ease;"  that  there  had  been  no  stich  ap- 
plication and  hearing,  and  that  conse- 
qneatly  the  orders  wore  void  aiid  the 
Mi 


tariffs  filed  in  pursnanee  thereof  illegaL 
Merchants'  &  Mfrs.  Traffie  Asso.  v. 
United  States,  231  Fed.  292. 

The  appeal,  in  which  all  the  defend- 
ants joined,  raises  important  questions 
involved  in  the  administration  of  the  4th 
section  as  amended  June  18, 1910,  name- 
ly: 

First:  Is  it  essential  to  the  validity 
of  an  order  authorizing  [180]  a  lower 
rate  for  a  longer  haul,  that  it  be  based 
upon  an  application  asking  only  the  pre- 
cise relief  granted  t 

Second:  What  is  the  remedy  of  a 
community  or  shipper  which  deems  itself 
aggrieved  by  the  order  madet 

The  orders  here  in  controversy  were 
confessedly  based  upon  applications 
made  by  the  carriers.  Both  the  amend- 
ed orders  and  the  decree  recite  by  num- 
bers the  applications  dated  December  7, 
1910.  The  objection  made  by  the  ap- 
pellees is  that  the  limited  authority 
granted  by  the  Commission  had  not  been 
applied  for;  since  the  carriers  asked 
specifically  for  leave  to  continue  lower 
rates,  which  were  the  same  for  ports  and 
for  interior  California  cities,  but  the 
Commission  permitted  these  rates  to 
ports  while  it  denied  like  rates  to  the 
interior  cities.  Respondents  deny  that 
the  district  court  holds  in  effect  that 
applications  for  relief  must  be  g^ranted 
in  toto  or  denied  in  toto;  but  such  is 
the  necessary  effect  of  its  decision. 
Amended  §  4  empowers  the  Commission 
"upon  application"  to  authorize  a  car- 
rier "to  charge  less  for  longer  than 
for  shorter  distances."  These  carriers 
asked  leave,  among  other  things,  to 
chaige  on  west-bound  transcontinental 
freight  to  about  193  coast  and  interior 
cities  much  less  than  to  intermountain 
territory.  The  Commission  permitted 
them  to  charge,  to  eight  of  these  cities 
which  were  ports,  as  mueh  leas  as  the 
application  requested;  but  as  to  the 
other  185,  which  were  interior  cities,  in- 
cluding the  four  complaining  here, 
permitted  the  carriers  to  charge  only 
somewhiit  less.  In  other  words,  the  Com- 
mission granted  a  part  of  the  relief 
asked.  The  district  court  sa3rs  it  had  no 
power  so  to  do.  But  there  is  nothing  in 
the  act  to  justify  limiting  the  power  of 
the  Commission  to  either  a  grant  or  a 
denial  in  toto  of  the  precise  relief  ap- 
plied for.  Such  a  construction  would 
make  §  4  unworkable  and  defeat  the  pur- 
pose of  the  amendment.  It  is  at  variance 
with  the  broad  discretion  vested  in  the 
Commission  [187]  and  the  prevuling 
practice  of  administrative  bodies.  It 
fails  to  give  effect  to  the  provision  that 
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'Hhe  Conunissioii  may  from  time  to  time 
prescribe  the  etzent  to  which  such  desig- 
nated common  carries  may  be  relieved 
£rom  the  operation  of  this  section*^  It 
is  inconsistent  with  Intermountain  Bate 
Cases  (United  States  v.  Atchisony  T. 
ft  S.  F.  R.  Co.)  234  U.  S.  476,  68  L.  ed. 
1408,  34  Snp.  Ct  Rep.  986,  where  the 
order  sustained  granted  relief  very  dif- 
ferent from  that  applied  for;  and  it 
finds  no  support  in  United  States  v. 
LonisviUe  ft  K.  R.  Co.  235  U.  S.  314^  322, 
59  L.  ed.  245,  251,  35  Sup.  Ct.  Rep.  113, 
cited  by  the  district  court,  in  which  case 
relief  from  the  operation  of  the  4th 
section  had  not  been  granted.  The 
clause  in  amended  4th  section,  which 
declares  ''that  upon  application  to  the 
Interstate  Commerce  Commission  such 
common  carrier  may  in  special  cases, 
after  investigation,  be  authorized  to 
charge  less  for  longer  than  for  shorter 
distances''  was  designed  to  guard  against 
the  issue,  by  the  Commission,  of  general 
orders  suspending  the  long  and  short 
haul  clause,  and  to  insure  action  by 
it  separately  in  respect  to  particular 
carriers,  and  only  after  consideration  of 
the  special  circumstances  existing. 
Whenever  such  consideration  has  been 
given,  'the  Commission  may  from  time 
to  time  prescribe  the  extent  to  which 
such  designated  common  carrier  may  be 
relieved  mm  the  operation  of  the  sec- 
tion.'' 

It  may  be  doubted  whether  application 
by  the  carrier  is  a  prerequisite  to  the 
granting  of  relief.  As  was  said  in  In- 
termountain Rate  Cases  (United  States 
V.  Atchison,  T.  ft  S.  F.  R.  Co.)  234  U. 
S.  476,  485,  58  L.  ed.  1408,  1421,  34 
Sup.  Ct.  Rep.  986,  §  4  vests  in  the  (Com- 
mission the  "primary  instead  of  a  re- 
viewing function"  to  determine  the 
propriety  of  a  lesser  rate  for  a  longer 
distance;  and  §  13  declares  that  the  Com- 
mission ''shall  have  the  same  powers 
and  authority  to  proceed  with  any  in- 
quiry instituted  on  its  own  motion  as 
though  it  had  been  appealed  to  by  com- 
plaint or  petition  under  any  of  the  pro- 
visions of  this  act,  including  the  power 
to  make  and  enforce  any  order  or  orders 
in  the  case,  or  relating  to  the  matter  or 
thing  concerning  which  inquiry  is  had, 
[18iS]  excepting  orders  for  the  payment 
of  money.  Unless  formal  application  be 
an  indispensable  prerequisite  to  the  exer- 
cise by  the  Conmiission  of  the  power 
granted  by  the  4th  section,  its  absence  or 
a  defect  in  it  could  be  waived;  and  it 
would  be  waived  by  the  filing  of  tariffs 
under  the  order  entered.    For  the  order 

is  permissive  merely.    The  carrier  is  the 
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only  necessary  party  to  the  proceeding 
under  §  4.  The  Conmiission  represents 
the  public.  While  it  is  proper  and 
customary  for  communities  or  shippers 
interested  to  participate  in  hearmgs 
held,  there  is  no  provision  for  notice 
to  them.  They  are  not  bound  by  the 
order  entered;  at  least,  in  the  absence 
of  such  participation.  And  if  the  rates 
made  by  tariffs  filed  under  the  author- 
ity granted  seem  to  them  unreasonable, 
or  unjustly  discriminatory,  §§  13  and 
15  afford  ample  remedy.  Respondents 
contend  that,  after  the  amended  order 
was  entered  and  the  tariffs  filed,  they  did 
apply  to  the  Commission  for  relief,  "but 
were  denied  the  right  of  a  hearing,''  and 
that  "their  protest  and  demand  were 
ignored  and  denied.''  What  they  did 
was  to  petition  for  a  "rehearing"  m  the 
proceedings  under  the  4th  section,  to 
which  they  now  say  they  were  not  par- 
ties, instead  of  applying  for  redress  un- 
der §  13,  as  they  had  a  legal  right  to 
do.  They  mistook  their  remedy.  To 
permit  communities  or  shippers  to  seek 
redress  for  such  grievances  in  the  couris 
would  invade  and  often  nullify  the  ad- 
ministrative authority  vested  in  the  Com- 
mission; and,  as  this  case  illustrates,  the 
attempt  of  the  court  to  remove  bome 
alleged  unjust  discriminations  might  re- 
sult ia  creating  infinitely  more.  The 
decree  of  the  district  court  cancels  the 
amended  order  and  the  tariff  only  so 
far  as  it  concerns  the  four  complaining 
cities,  and  thereby  discriminates  per- 
haps most  unjustly  in  their  favor  as 
against  the  other  181  interior  cities. 

It  was  also  contended  on  behalf  of 
the  four  cities  that  the  amended  orders 
violated  the  clause  added  to  §  4  by 
[1801  the  Act  of  June  18,  1910,  which 
provides  that  "whenever  a  carrier  by 
railroad  shall  in  competition  with  a 
water  route  or  routes  reduce  the  rates  on 
the  carriage  of  any  species  of  freight 
to  or  from  competitive  points,  it  shall 
not  be  permitted  to  increase  such  rates 
unless  after  hearing  b^  the  Interstate 
Commerce  Commission  it  shall  be  found 
that  such  proposed  increase  rests  upon 
changed  conditions  other  than  the  elimi- 
nation of  water  competition."  The  an* 
swers  to  this  contention  are  many.  What 
these  four  cities  complain  of  is  not  in- 
crease of  rates,  but  the  fact  that  San 
Francisco  and  Oakland  may  be  given 
rates  lower  than  theirs;  and  they  strong- 
ly deny  that  water  competition  has  been 
eliminated.  Indeed,  it  was  the  increased 
effectiveness  of  water  competition  due 
to  the  opening  of  the  Panama  canal — a 
notable    change    in    conditions — ^whicb 
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eompelled  the  rate  readjustment  of  which 
they  complain;  and  the  higher  rates  to 
the  interior  cities,  made  nnder  authority 
of  the  Commissioni  were  granted  after 
prolonged  hearings,  as  part  of  the  gen- 
eral readjustment  of  transcontinental 
rates.  The  provision  relied  upon  has  no 
application  to  such  a  case. 

The  decree  of  the  District  Court  must 
be  reversed,  with  directions  to  dismiss 
the  bill. 

Reversed* 


[190]   UNITED  STATES  OP  AMERICA, 

Petitioner, 

V. 

NORTHERN   PACIFIC    RAILWAY   COM- 
PANY, Respondent. 

(See  S.  C.  Reporter's  ed.  190-195.) 

Carriers  —  governmental  control  —  re« 
ports  ~  honest  mistake  —  penalties. 

Qlie  penalty  of  $100  per  daj  pre- 
scribed by  the  Act  of  February  4,  1887  (24 
Stat,  at  L.  386,  chap.  104),  §  20,  as  amend- 
ed by  the  Act  of  June  18,  1910  (36  Stat  at 
L.  556,  chap.  309,  Comp.  Stat  1913,  §  8592), 
for  the  failure  of  a  carrier  to  file  such  re- 
ports as  may  be  required  by  the  Interstate 
Commerce  (jommission,  will  not  be  exacted 
because  the  names  of  several  employees  were 
omitted  by  the  carrier  from  its  sworn  re- 
port of  violations  of  the  Hours-of-Service 
Act  of  March  4,  1907  (34  Stat  at  L.  1415, 
chap.  2939,  Omp.  Stat  1913,  §  8677), 
which  was  required  by  an  order  of  the  In- 
terstate Commerce  Commission,  where  such 
omission  was  caused  by  an  honest  mistake 
in  a  genuinely  doubtful  case. 

(For  other  cases,  see  Carriers,  III.,  in  Digest 
Sup.  Ct  1008.1 

[No.  44.1 

Argued  October  27,  1916.    Decided  Decem- 
ber 4,  1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  judgment 
which  reversed  a  judgment  of  the  Dis- 
trict Court  for  the  District  of  North 
Dakota  in  favor  of  the  United  States  in 
an  action  to  recover  a  penalty  from  a 
carrier  for  its  failure  to  file  a  report 

Note. — On  excessive  penalties  as  de- 
nial of  constitutional  rights — see  note  to 
Rail  &  River  Coal  Co.  v.  Yaple,  59  L. 
ed.  U.  S.  608. 

On  inadvertent  omissions  from  reports 
required  by  Interstate  Commerce  Com- 
mission— see  note  to  Northern  P.  R.  Co. 
y.  United  States,  Ii.R.A.1917A9  1198. 
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of   violations  of   the   Hours-of-Servioe 
Act.    Affirmed. 

See  same  case  below,  L.R.AJ.917A« 
1198,  129  C.  C.  A.  614^  213  Fed.  162. 

Statement  by  Mr.  Justice  Clarke: 

This  is  a  civil  proceeding  brought  by 
the  United  States  in  the  United  States 
district  court  for  the  district  of  North 
Dakota,  to  recover  $500  from  the  North- 
em  Pacific  Railway  Company  for  the 
claimed  failure  to  file,  for  five  successive 
days,  with  the  Interstate  Commerce  Com- 
mission, a  report  of  violations  of  the 
Hours-of-Service  Act,  as  required  by  an 
order  of  the  Commission  issued  June  28, 
1911.  The  order  was  made  under  au- 
thority of  §  20  of  the  Act  to  Regulate 
Commerce  [24  Stat,  at  L.  386,  chap.  104], 
as  amended  June  18th,  1910  (36  [191] 
Stat,  at  L.  539,  556,  chap.  309,  Comp. 
Stat.  1913,  §  8592),  and  has  the  force 
of  statute  law.  It  requires  the  carrier 
to  report  '^der  oath"  within  thirty 
dajrs  after  the  end  of  each  month,  all 
instances  where  emplovees  have  been 
on  duty  for  a  longer  period  than  that 
provided  in  said  act,  which  in  this  case 
was  sixteen  hours. 

The  district  court  rendered  judgment 
for  the  government,  which  was  reversed 
by  the  circuit  court  of  appeals  for  the 
eighth  circuit  (L.R.A.1917A,  1198,  129 
C.  C.  A.  514,  213  Fed.  162).  The  case 
is  here  for  decision  on  writ  of  certiorari. 

The  judgment  of  the  district  court 
was  rendered  on  the  pleadings,  the  ad- 
mitted facts  of  the  case  being  as  fol- 
lows: 

Five  employees  of  the  defendant  were 
called  to  take  charge  of  a  wrecking 
train  at  8:10  o'clock  p.  ic.,  October  29, 
1911,  but,  before  they  reported  at  the 
place  of  duty,  it  was  ascertained  that 
such  train  would  not  be  needed,  and 
when  they  arrived  they  were  notified 
that  their  services  would  not  then  be 
required,  but  that  they  should  report  for 
duty  at  10:35  o'clock  p.  m.  the  same 
evening.  From  8:10  to  10:35  o'clock 
they  did  not  render  any  service  ''save 
that  they  kept  alive  the  fire  in  the 
engine  during  said  period."  At  10:35 
o'clock  the  five  men  entered  upon  a 
freight  train  run,  which,  because  of  hot 
boxes,  was  delayed  so  that  it  did  not 
arrive  at  destination  until  1:15  o'clock 
p.  K.  the  next  day. 

If  the  service  of  the  men  were  con- 
sidered as  befpnninfif  at  8:10  o'clock,  the 
hour  for  which  they  were  called,  they 
were  on  duty  for  seventeen  hours  and 
five    minutes;    but    if    the    time    were 

reckoned  from  10:35  P.   ic.,  when  the 
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meii  actually  took  charge  of  the  freight 
train,  they  were  on  duty  less  than  sixteen 
hours.  It  is  admitted  that  the  officials 
of  the  railway  company  believed  in  g^d 
faith  that  the  time  of  the  men  should 
be  reckoned  from  10:35  p.  ic.,  and  not 
from  8:10  p.  m.,  and  that,  for  that  rea- 
son, when  next  after  October  30th,  1911, 
th^^  filed  their  report  of  employees 
[102]  subject  to  the  act  who  had  been 
kept  on  duty  for  a  longer  period  than 
sixteen  hours,  the  names  of  the  members 
of  this  crew  were  omitted,  although  the 
names  of  many  other  employees  who  had 
been  kept  on  duty  longer  than  the  statu- 
tory liinit  were  stated  in  that  report. 

It  was  conceded  at  the  hearing  in  the 
circuit  court  of  appeals  that  the  United 
States  had  sued  the  company  for  the 
'forfeitures''  prescribed  for  these  exces- 
sive services  under  discussion  in  this 
case,  and  had  secured  a  judgment  which 
had  been  paid,  and  that  thereby  it  was 
determined,  for  the  purposes  of  this  suit, 
that  these  employees  were  on  duty  from 
8:10  o'clock  p.  m.,  and  therefore  for  more 
than  sixteen  hours. 

The  government's  claim  in  the  case  is 
for  the  omission  for  five  days  to  file  the 
report,  and  it  prays  judgment  for  '^for- 
feitures"  aggregating  $500,  although 
when  the  complaint  was  filed  the  report 
claimed  to  be  defective  had  been  on  file 
from  November  30th,  1911,  to  September 
14th,  1912,  and  if  the  "forfeitures"  of 
$100  per  day  prescribed  by  the  law  for 
each  day  of  failure  to  file  a  proper  re- 
port were  allowed,  the  amount  of  re- 
covery by  the  government  would  be 
$28,900,  and  it  is  only  by  grace  of  the 
public  officials  that  the  claim  in  the  suit 
was  not  for  this  amount  instead  of  for 
$500. 

Assistant  Attorney  General  Under- 
wood aigued  the  cause  and  filed  a  brief 
for  petitioner: 

Ig^orantia  le^^s  neminem  excusat. 

Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  85,  86,  52  L.  ed.  681,  696, 
28  Sup.  Ct.  Rep.  428. 

The  Commission  was  not  only  entitled 
to  a  report  but  a  true  report 

Jones  Nat  Bank  v.  Yates,  240  U.  8. 
541,  554,  60  L.  ed.  788,  798,  36  Sup.  Ct. 
Rep.  429,  206  U.  S.  177,  51  L.  ed.  1014, 
27  Sup.  Ct  Rep.  638. 

It  is  much  better  to  require  the  car- 
rier to  decide  nice  questions  of  law  at  its 
peril  than  to  destroy  the  effective  ad- 
ministration of  a  great  remedial  law. 

Interstate  Commerce  Commission  v. 
Goodrich  Transit  Co.  224  U.  S.  194, 
215,  216,  56  L.  ed.  729,  737,  738,  32  Sup. 
«1  li.  ed. 


Ct  Rep.  436;  United  States  y.  Tazoo  * 
M.  Valley  R.  Co.  203  Fed.  159. 

The  government  does  not  claim  that 
a  separate  penalty  is  incurred  for  failure 
to  report  each  instance  of  excess  service, 
but  that  the  violation  of  the  statute  con- 
sists of  the  failure  to  file  a  true  report, 
the  penalty  bein^  the  same  whether  there 
be  one  or  more  instances  of  excess  serv- 
ice. So  construed,  the  penalties  claimed 
are  not  as  large  as  others  which  this 
court  has  allowed  to  stand. 

Wadley  Southern  R.  Co.  ▼.  Geozgia, 
235  U.  S.  651,  59  L.  ed.  405,  P.U.R. 
1915A,  106,  35  Sup.  Ct  Rep.  214; 
Waters-Pierce  Oil  Co.  v.  State,  48  Tex. 
Civ.  App.  162,  106  S.  W.  918,  affirmed 
in  212  U.  S.  86,  53  L.  ed.  417,  29  Sup. 
Ct.  Rep.  220. 

The  act  is  remedial  and  should  be 
liberally  construed.  Its  primary  object 
is  to  promote  the  public  welfare  by 
securing  the  safety  of  employees  and 
travelers. 

Johnson  v.  Southern  P.  Co.  196  U.  S. 
1,  49  L.  ed.  363,  25  Sup.  Ct  Rep.  158, 
17  Am.  Neg.  Rep.  412;  United  States  v. 
Chicago,  B.  &  Q.  R.  Co.  237  U.  S.  410, 
413,  59  L.  ed.  1023, 1027,  35  Sup.  Ct.  Rep. 
634;  United  States  v.  Erie  R.  Co.  237  U. 
S.  402,  59  L.  ed.  1021,  35  Sup.  Ct  Rep. 
621. 

The  alleged  harshness  of  the  law  is  no 
concern  of  the  courts. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Tavlor, 
210  U.  S.  281,  52  L.  ed.  1061,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Rep.  4G4. 

The  decision  of  the  circuit  court  of 
appeals  should  be  reversed  and  that  of 
the  district  court  should  be  affirmed. 

Delk  V.  St.  Louis  &  S.  F.  R.  Co.  220 
U.  S.  580,  55  L.  ed.  590,  31  Sup.  Ct  Rep. 
617. 

Mr.  Emerson  Hadley  argued  the  cause, 
and,  with  Mr.  Charles  W.  Bunn,  filed 
a  brief  for  respondent: 

The  penalty  of  $100  a  day  is  not  in- 
curred where  a  carrier  subject  to  the 
act  in  good  faith  files  its  monthly  re- 
port, as  required  by  the  order  of  the 
Commission,  and  by  mistake  the  report 
is  inaccurate  in  some  particulars;  that 
is  to  say,  the  filing  of  an  inaccurate  or 
incomplete  report  is  not  a  failure  to  file 
the  report. 

Northern  P.  R.  Co.  ▼.  United  States, 

L.R.A.1917A,  1198, 129  C.  C.  A.  514,  213 

Fed.  162;  Oregon-Washington  R.  &  Nav. 

Co.  V.  United  States,  138  C.  C.  A.  367, 

222  Fed.  887;  Elgin,  J.  &  E.  R.  Co.  v. 

United  States,  142  C.  C.  A.  107,  227  Fed. 

411. 

Questions  analogous  to  the  one  at  bar 
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hare  ariBen  in  states  whieh  penalized 
trostees  and  directors  of  private  corpo- 
rations for  failure  to  make  and  file  re- 
ports containing  certain  information 
as  to  the  corporation's  affairs. 

Bonnell  v.  Griswold,  80  N.  Y.  128; 
Pier  v.  Hanmore,  86  N.  Y.  95;  Matthews 
V.  Patterson,  16  Colo.  215,  26  Pac.  812; 
Whitney  Arms  Co.  v.  Barlow,  68  N.  Y, 
85.  See  also  United  States  v.  Four  Hun- 
dred ft  Twenty  Dollars,  162  Fed.  803. 

The  statute  under  consideration  is  a 
penal  statute  carr3ring  with  it  severe 
penalties,  and  shocdd  therefore  be  con- 
strued strictly,  and  not  enlarged  by  argu- 
ment or  inference  beyond  the  plain  mean- 
ing of  the  language  used. 

United  States  v.  Wiltberger,  5  Wheat. 
76,  5  L.  ed.  37. 

Mr.  Justice  Olarke,  after  making  the 
foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

It  will  be  seen  from  the  foregoing 
statement  of  facts  that  the  question  pre- 
sented by  the  record  in  this  case  for  de- 
etsion  is:  Assuming  that  the  law  re- 
quired that,  in  the  [198]  report  of  the 
eompany  filed  on  November  30th,  1911, 
the  names  of  these  five  employees  of 
the  defendant  should  have  been  included 
as  having  been  on  duty  for  more  than 
sixteen  hours,  and  that  their  names  were 
omitted  from  that  report  because  it  was 
in  good  faith  believed  that  their  hours 
of  service  should  be  computed  from  10 :35 
o'clock  p.  ic.,  and  that,  therefore,  they 
had  not  been  on  duty  in  excess  of  sixteen 
hours,  is  the  eompany  liable  for  the  ''for- 
feitures" prescribed  by  the  statute,  judg- 
ment for  which  was  prayed  for  in  the 
complaint  t 

Section  20  of  the  Act  to  Regulate  In- 
terstate Commerce  of  February  4,  1887, 
as  amended  June  18,  1910  (36  Stat  at 
L.  556,  chap.  309,  Comp.  Stat.  1913, 
§  8592),  requires  the  filing  of  elaborate 
axmual  reports  by  carriers  and  also  the 
filing  of  such  special  reports  as  the 
Commission  may,  by  general  or  special 
order,  require.  On  the  28th  day  of  June, 
1911,  the  Commission  ordered  that  all 
carriers  subject  to  the  provisions  of  the 
act  should  report  ''under  oath"  within 
thirty  days  after  the  end  of  each  month 
all  instances  of  employees  who  had  been 
on  duty  for  a  longer  time  than  that  re- 
quired by  the  act.  It  is  for  violation 
of  this  order,  which  has  the  effect  of 
statute  law,  that  this  suit  was  instituted, 
it  being  admitted  by  the  government 
that  the  failure  to  mention  these  five  men 
in  the  report  by  the  defendant,  filed  at 
the  proper  tunoi  and  whieh  contained  a 
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report  of  many  men  kept  on  duty  for  a 
period  longer  than  the  time  allowed  by 
law,  was  due  to  the  fact  that  it  in  g^d 
faith  believed  that  these  men  commenced 
their  time  of  service  at  10 :35  instead  of 
at  8:10  o'clock,  and  that  therefore  they 
were  not  on  duty  more  than  the  sixteen 
hours  prescribed  by  the  statute.  The 
defendant  in  error  contends  that  judg- 
ment is  asked  for  an  omission  caused 
by  an  honest  mistake  with  respect  to 
a  genuinely  doubtful  case  in  a  report 
wluch  was  properly  filed,  and  this,  it 
is  claimed,  is  not  a  violation  of  the  law. 
The  statute  is  a  penal  one  and  should  be 
applied  only  to  cases  coming  plainly 
within  its  terms.  Providence  bteam- 
[104]  En^e  Co.  v.  Hubbard,  101  U. 
S.  188,  25  L  ed.  786.  While  the  reports 
filed  must  be  truthful  rq)ort8  (Yates  v. 
Jones  Nat.  Bank,  206  U.  S.  158,  51  L. 
ed.  1002,  27  Sup.  Ct.  Rep.  638),  yet, 
since  they  must  be  made  under  oath, 
the  penalties  for  perjuiy  would  seem  to 
be  the  direct  and  sufficient  sanction  re- 
lied upon  by  the  lawmaking  power  to 
secure  their  correctness. 

We  are  confirmed  in  this  conclusion 
by  the  fact  that  the  annual  report  re- 
quired of  carriers  by  this  same  §  20  of 
the  act  calls  for  so  great  an  amount  of 
detailed  information  that  it  would  be 
difficult,  if  not  impossible,  for  anyone  to 
prepare  such  a  report  without  making 
some  unintentional  omission  or  mistake, 
and  we  cannot  bring  ourselves  to  think 
that  Congress  intended  to  punish  such 
an  innocent  mistake  or  omission  with  a 
penalty  of  $100  a  day. 

There  are,  to  be  sure,  many  statutes 
which  punish  violations  of  their  require- 
ments regardless  of  the  intent  of  the 
persons  violating  them;  but  innocent 
mistakes,  made  in  reporting  facts,  where 
the  circumstances  are  such  that  candid- 
minded  men  may  well  differ  in  their  con- 
clusions with  respect  to  them,  should 
not  be  punished  by  exacting  penalties, 
except  where  the  express  letter  of  the 
statute  so  requires ;  and  we  conclude  that 
the  section  under  discussion  contains  no 
such  requirement.  In  reports  in  which 
a  mistake  is  much  more  likely  to  prove 
harmful  than  in  such  a  report  as  we 
have  here,  the  national  banking  laws 
punish  mistakes  only  where  "knowing- 
ly" made. 

It  is  argued  that  if  good  faith  will 
excuse  an  omission  or  a  mistaken  state- 
ment in  this  report,  it  will  be  widely 
taken  advantage  of  as  a  cover  for  mak- 
ing false  and  fraudulent  statements  in 
such  reports  in  the  future.  Such  a  pros- 
pect seems  quite  groundless,  since  many, 
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if  not  most,  eriminal  laws  imposing  pen- 
alties are  made  applicable  only  in  cases 
where  cormpt  intent  or  purpose  is  estab- 
lished to  the  satisfaction  of  a  court  or 
jury;  yet  such  requirement  has  not  been 
found  in  practice  to  be  an  encourage- 
ment to  wrongdoing. 

[105]  The  fact  that  the  government 
sues  for  only  one  fifty-seventh  part  of 
the  forfeitures  which  had  accrued  under 
the  construction  of  the  rule  and  statute 
eontehded  for  by  it  should  make  us  slow 
to  attribute  to  Congress  a  purpose  to 
exact  what  is  thus  a£nitted  to  be  a  pun- 
ishment greatly  disproportionate  to  the 
offense.  Statutes  should  be  construed, 
as  far  as  possible,  so  that  those  subject 
to  their  control  may,  by  reference  to 
their  terms,  ascertain  the  measure  of 
their  duty  and  obligation,  rather  than 
that  such  measure  should  be  dependent 
upon  the  discretion  of  executive  officers, 
to  the  end  that  ours  may  continue  to  be 
a  government  of  written  laws  rather 
than  one  of  official  grace. 

It  being  very  clear  that  it  is  not  the 
purpose  of  the  law  under  discussion  to 
punish  honest  mistakes,  made  in  a 
genuinely  doubtful  case,  the  decision  of 
the  Circuit  Court  of  Appeals  is  affirmed. 


W.  A.  CISSNA,  Plff.  in  Err., 

V. 

STATE  OF  TENNESSEE. 

(See  8.  C.  Reporter's  ed.  195-198.) 

SSrror  to  stale  court  —  resubmission  — 
pendency  of  original  suit  Involving 
same  question. 

A  case  in  the  Federal  Supreme  Court 
OB  writ  of  error  to  a  state  court,  which 
cannot  be  decided  on  the  merits  without  in- 
volving a  deeision  of  the  question  involved 
in  a  boundary  suit  between  two  states, 
pending  on  the  original  calendar  of  the  Su- 
preme Court,  should  not  be  considered  or 
passed  upon  either  as  to  the  jurisdiction  or 
merits  without  at  the  same  time  consider- 
ing and  passing  upon  the  pending  contro- 
versy concerning  the  boundary  between  the 
two  states,  where  an  affirmance  of  the  money 
judgment  below  will,  fn  substance,  be  an 
award  for  virtually  the  entire  avails  of  the 
lands  in  suit,  as  well  as  of  the  greater  part, 
if  not  all,  of  the  lands  to  be  affected  in 
the  boundary  suit,  and  such  case  will  there- 
fore be  restored  to  the  docket  and  reas- 
signed for  hearing  at  the  same  time  and 
immediately  after  the  coming  on  for  hear- 
ing of  the  original  boundary  suit. 
(For  other  eaten*  see  Appeal  and  Brror,  YII. 
t  In  Digest  Sap.  Ct.  190S.] 
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Argued  November   10,   1916.     Decided  De- 
cember 11,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Tennessee  to  review  a 
judgment  which  reversed  a  judgment  of 
the  Chancery  Court  of  Shelby  County, 
in  that  state,  dismissing  a  suit  by  the 
state  to  recover  certain  lands,  to  restrain 
cutting  timber  thereon,  and  for  an  ac* 
counting  for  timber  already  cut.  Case 
restored  to  docket  and  assigned  for 
hearing  at  the  same  time  with  a  pending 
original  boundary  suit  involving  the 
same  question. 

See  same  case  below,  119  Tenn.  47, 
104  S.  W.  437. 

The  facts  are  stated  in  the  opinion. 

Mr.  OamtherB  Swing  for  plaintiff  in 
error. 

Mr.  John  P.  Bullington  for  defendant 
in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

As  owner  in  trust  for  the  people  of 
the  state  of  certain  described  lands,  the 
state  of  Tennessee  in  a  state  court  com- 
menced thb  action  in  1903  against  Cissna 
and  others  to  recover  the  lands,  and  to 
restrain  cutting  timber  thereon,  and  for 
an  accounting  for  timber  already  cut. 
A  temporary  injunction  was  granted 
against  removing,  and  cutting  timber, 
which  was  modified  by  permitting,  on 
the  giving  of  a  bond,  the  removal  of 
timber  already  cut,  and  was  subsequent- 
ly again  modified  by  allowing  all  the 
timber  on  the  land  to  be  cut  and  re- 
moved on  the  giving  of  an  additional 
bond.  By  pleas  in  abatement  and  an- 
swers the  jurisdiction  of  the  court  was 
denied  on  the  ground  that  the  lands  were 
not  in  Tennessee,  but  in  Arkansas,  and 
this  was  sustained  and  the  suit  dismissed 
for  want  of  jurisdiction.  The  supreme 
court  of  the  state,  however,  reversed 
this  action  and  ren^anded  the  case  for 
trial  on  the  merits.  119  Tenn.  47,  104 
S.  W.  437. 

The  pleadings  were  amended  in  the 
trial  court,  and  while  the  case  was  there 
undetermined,  the  state  of  Arkansas  filed 
in  this  court  its  complaint  against  Ten- 
nessee to  settle  [197]  the  boundary  line 
between  the  two.  The  bill  made  refer- 
ence to  the  suit  pending  in  Tennessee 
and  alleged  that  the  lands  embraced  by 
that  suit  were  in  Arkansas,  subject  to 
its  sovereignty,  and  denied  the  power  of 
the  state  of  Tennessee  in  its  own  courts 
to  interfere  with  the  lawful  authority  of 
the  state  of  Arkansas.    Thereafter  the 
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eodstence  of  the  suit  in  this  court  was 
alleged  in  the  state  court,  and  that  court 
was  asked  to  suspend  proceedings  until 
the  decision  in  the  boundary  case.  This 
was  denied  and  a  judgment  was  entered 
in  favor  of  the  state  of  Tennessee,  hold- 
ing that  the  lands  were  in  Tennessee  and 
belonged  to  that  state,  and  this  judgment 
was  subsequently  affirmed  by  the  su- 
preme court  of  the  state.  In  that  court 
also  the  pendencf  of  the  original  suit 
between  the  two  states  in  this  court  was 
specially  set  up  and  an  application  for 
suspension  of  proceedings,  based  on  the 
fact,  was  prayed,  but  was  refused.  The 
judgment  of  the  supreme  court  of 
the  state  not  only  decreed  the  lands  to 
belong  to  the  state  of  Tennessee  in  its 
sovereign  capacity,  on  the  ground  that 
they  were  situated  within  that  state,  but 
gave  a  recovery  for  the  amount  of  the 
timber  cut  before  the  bringing  of  the 
suit,  and  also  for  the  money  value  of 
the  balance  of  the  timber  on  the  lands 
which  had  been  cut  and  removed  as  the 
residt  of  the  modification  of  the  injunc- 
tion, permitting  that  to  be  done. 

At  the  threshold  jurisdiction  to  re» 
view  the  judgment  thus  rendered  is  de- 
nied on  the  ground  that  no  Federal 
question  arises  for  decision. 

It  is  conceded  in  argument  by  both 
parties  that  the  decision  of  the  merits 
of  this  case  will  necessarily  be  the 
equivalent  of  a  decision  of  the  boundary 
suit  pending  on  our  original  calendar 
between  the  two  states,  and  that  an 
affirmance  of  the  money  judgment  be- 
low will  in  substance  be  an  award  for 
virtually  the  entire  avails  of  the  lands 
in  suit  in  this  case,  as  well  as  of  the 
greater  part,  if  not  all,  of  the  lands  to 
be  affected  in  the  boundary  suit.  More- 
over, [198]  in  substance  it  is  not  dis- 
puted that  the  facts  here  presented  are 
identical  with  those  upon  which  the 
solution  of  the  boundary  suit  must  de- 
pend. Under  these  conditions  we  think, 
without  intimating  an  opinion  on  the 
question  of  jurisdiction  raised  in  this 
case,  or  on  the  merits,  that  we  ought 
not  to  consider  and  pass  upon  this  case 
without  at  the  same  time  considering 
and  passing  upon  the  controversy  con- 
cerning the  boundary  between  the  two 
states,  now  pending  on  our  docket.  The 
identity  of  the  two  issues,  the  possible 
infiuence  which  the  decision  of  the  one 
would  have  on  the  rights  pending 
in  the  other,  and  the  fact  that  the  actor, 
the  state  of  Tennessee,  in  this  suit,  is 
the  defendant  in  the  oricrinal  suit,  we 
think  render  that  conclusion  necessary. 

For  these  reasons  we  direct  that  this 
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case  be  restored  to  the  docket  and  that 
it  be  hereafter  assigned  for  hearing  at 
the  same  time  and  immediately  after 
the  coming  on  for  hearing  of  the  original 
boundary  suit  between  the  two  states. 
And  to  the  end  that  that  hearing  may 
be  expedited,  we  say  in  addition,  first, 
that  if  the  facts  in  the  boundary  case 
be  stipulated  by  the  parties  either  by 
reference  to  the  facts  shown  in  this 
case  or  otherwise,  both  the  cases  will 
be  taken  on  submission  on  printed  briefs, 
if  the  parties  are  so  advised;  or  second, 
if  they  are  not  so  advised,  upon  an  agree- 
ment and  stipulation  as  to  the  facts  in 
the  boundary  case,  that  case  and  this 
will  be  ordered  advanced  and  assigned 
for  oral  argument  at  an  early  day. 
And  it  is  so  ordered. 


[199]    BENITO   LOVATO,   Plff.  in   Err., 

V. 

STATE  OF  NEW  MEXICO. 

(See  8.  C.  Reporter's  ed.  199-202.) 

Error  to  state  court  —  case  tried  in 
territorial  court  —  effect  of  admission 
of  state. 

1.  The  denial  of  asserted  rights  based 
on  U.  S.  Const.,  5th  and  6th  Amendments, 
presents  questions  within  the  appellate 
jurisdiction  of  the  Federal  Supreme  Court 
over  the  supreme  court  of  the  state  of  New 
Mexico  in  a  case  tried  in  a  territorial  court 
and   appealed   to   the   territorial    supreme 

Note. — On  former  jeopardy,  general- 
ly— see  notes  to  Com.  v.  Fitzpatrick,  1 
L.B.A.  451;  Altenburg  v.  Com.  4  L.RjL 
543;  Ex  parte  Lange,  21  L.  ed.  U.  S.  872; 
United  States  v.  Perez,  6  L.  ed.  U.  S. 
165;  and  Silsby  v.  Foots,  14  L.  ed.  U.  8. 
394. 

As  to  manner  and  time  of  raising  de- 
fense of  former  jeopardy — see  note  to 
this  case  in  the  state  court  as  reported  in 
L.E.A.1917A,  1233. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Be  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  LR.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  y.  North  Carolina,  42  L.  ed.  U. 
S.  865. 

On  the  right  to  trial  by  jury,  general- 
ly— see  notes  to  Justices  of  Supreme  Ct. 
V.  United  States,  19  L.  ed.  U.  S.  658; 
Eilenbecker  v.  District  Ct.  33  L.  ed.  U. 
S.  801;  Gulf,  C.  &  S.  P.  R.  Co.  v.  Shane, 
39  L.  ed.  U.  S.  727;  and  Perego  v.  Dodge, 

41  L.  ed.  n.  8.  113. 
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court  before  New  Mexico  wae  admitted  to 
the  Union. 

[For  other  catee,  see  Appeal  and  Brror,  1751- 
1797.  In  Digest  Sup.  iX  1908.] 

Criminal  law  —  former  Jeopardy. 

2.  The  accused  was  not  placed  twice  in 
jeopardy,  contrary  to  U.  8.  Const.  5th 
Amend.,  because,  after  a  demurrer  to  the 
indictment  which  had  been  entertained  after 
a  plea  of  not  guilty  had  been  entered  and 
not  withdrawn  was  overruled,  the  jury, 
which  had  been  impaneled  and  sworn,  was 
diamissiNi,  and  the  accused  was  forthwith 
arraigned  and  required  to  plead,  and  this 
having  been  done,  and  both  sides  again  an- 
nouncing themselves  ready  for  trial,  the 
same  jury  previously  impaneled  was  sworn 
and  the  trial  proceeded. 
[For  other  caaea,  see  Criminal  Law,  II.,  in 
IHgeat  Sup.   Ct.  1908.] 

Constitutional  law  —  due  prooess  of  law 
—  light  to  Jury  trial. 

8.  Neither  due  process  of  law  nor  the 
right  to  jury  trial  was  denied,  contrary  to 
U.  8.  Const.,  5th  and  6th  Amendments,  be- 
eanse,  after  a  demurrer  to  the  indictment 
which  had  been  entertained  after  a  plea  of 
not  guilty  bad  been  entered  and  not  with- 
drawn  was  overruled,  the  jury,  which  had 
been  impaneled  and  sworn,  was  dismissed, 
and  the  accused  was  forthwith  arraigned 
and  required  to  plead,  and  this  having  been 
done,  and  both  sides  again  announcing  them- 
selves ready  for  trial,  the  same  jury  previ- 
ously impaneled  was  sworn  and  the  trial 
firoceeded. 
For  other  cases,  see  Conatitational  Law.  779- 
830;  Jury,  85-88,  in  Digest  Sup.  Ct.  1908.] 

[No.  123.] 

Snbmitted  November  16, 1916.    Decided  De- 
eember  11,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  conviction  of 
manslaughter  in  the  District  Court  for 
the  County  of  Taos  in  the  territory  of 
New  Mexico.     Affirmed. 

See  same  case  below,  17  N.  M.  666^ 
LJR.A.1917A,  1226,  134  Pac.  222. 
The  facts  are  stated  in  the  opinion. 

Mr.  T.  B.  Oatron  submitted  the  oanse 
for  plaintiff  in  error: 

The  moment  the  jury  waa  duly  em- 
paneled, selected,  accepted,  sworn,  and 
eharged,  defendant  was  placed  in 
jeopardy. 

Whart  Grim.  PL  &  Pr.  9th  ed.  §§  490, 

491;  1  Bishop,  New  Crim.  Law,  §  1015; 

2  Eno.  n.  S.  Sup.  Ct.  Rep.  p.  760,  §  A, 

anbda.  1,  2;  Cooley,  Const  Lim.  p.  467; 

Bute  y.  Ward,  48  Ark.  36,  3  Am.  St. 

Sep.  213,  2  S.  W.  191;  State  v.  Robin- 

aon,  46  La.  Ann.  76^.  15  So.  146;  People 

T.  Webb,  38  Cal.  477;  Com.  v.  Pitzpat- 

rick,  121  Pa.  109,  1  L.R.A.  452,  15  Atl. 

466:  State  y.  Einghom,  66  Waah.  132, 
•1  L.  ed. 


27  L.R.A.(N.S.)  136, 105  Pac  234;  Teat 
V.  State,  53  Miss.  439,  24  Am.  Rep.  708; 
Hiland  v.  Com.  lU  Pa.  1,  56  Am.  Rep. 
236,  2  Atl.  70,  6  Am.  Crim.  Rep.  339; 
People  y.  Horn,  70  Cal.  17, 11  Pac.  470; 
Whitten  v.  State,  61  Miss.  717;  Mitchell 
V.  State,  42  Ohio  St  383;  Morgan  v. 
State,  13  Ind.  215;  Wright  y.  State,  5 
Ind.  293,  61  Am.  Dec.  90. 

The  moment  the  jury  waa  dismissed 
by  the  court,  without  the  consent  of  the 
defendant,  and  without  imperious  neces- 
sity, there  was  an  acquittal. 

2  Bishop,  New  Crim.  Proc.  §  821; 
State  y.  Allen,  59  Kan.  758,  54  Pac 
1060;  McCorkle  v.  State,  14  Ind.  39; 
State  y.  Kinghom,  56  Wash.  131,  27 
L.R.A.(N.S.)  136,  105  Pac  234;  O'Brian 
V.  Com.  9  Bush,  333, 15  Am.  Rep.  715, 1 
Am.  Crim.  Rep.  520;  Miller  v.  State,  8 
Ind.  325;  Com.  v.  Clue,  3  Rawle,  501; 
State  V.  Garrigues,  2  N.  C.  (1  Hayw.) 
241;  Com.  v.  Cooke,  6  Serg.  &  R.  577, 
9  Am.  Dec.  465;  Re  Spier,  12  N.  C.  (1 
Dev.  L.)  491;  State  v.  Wamire,  16  Ind. 
357;  People  v.  Goodwin,  18  Johns.  187, 
9  Am.  Dec  203;  State  v.  Tyson,  138  N. 
C.  627,  50  S.  E.  456;  Nolan  v.  State,  55 
Ga.  521,  21  Am.  Rep.  281,  1  Am.  Crim. 
Rep.  532;  Wright  v.  State,  5  Ind.  290, 
61  Am.  Dec.  90;  People  v.  Barrett,  2 
Caines,  304,  2  Am.  Dec  239;  Poage  y. 
State,  3  Ohio  St  238;  State  v.  Calen- 
dine,  8  Iowa,  288;  Ned  v.  SUte,  7  Port 
(Ala.)  187;  State  v.  M^Kee,  1  Bail.  L. 
651,  21  Am.  Dec.  499;  Dobbins  v.  State, 
14  Ohio  St  493;  Mahala  y.  State,  10 
Terg.  535,  31  Am.  Dec  591;  MoCauley 
y.  State,  26  Ala.  135;  Hines  v.  State, 
24  Ohio  St  134;  State  v.  Turpin,  54  Or. 
367, 103  Pac  438;  Reese  v.  State,  8  Ind. 
416;  Williams  v.  Com.  2  Gratt  567,  44 
Am.  Dec  403;  State  v.  Ward,  48  Ark. 
36,  3  Am.  St  Rep.  213,  2  S.  W.  191; 
People  y.  Webb,  38  Cal.  467;  Hiland  v. 
Com.  Ill  Pa.  1,  56  Am.  Rep.  236,  2  AtL 
70,  6  Am.  Crim.  Rep.  339;  People  v. 
Horn,  70  Cal.  17,  11  Pac  470;  Whitten 
V.  State,  61  Miss.  717;  Mitchell  v.  State, 
42  Ohio  St  383;  Ex  parte  Ulrich,  42  Fed. 
587;  United  States  v.  Shoemaker,  2  Mc- 
Lean, 114,  Fed.  Cas.  No.  16,279;  United 
States  V.  Watson,  3  Ben.  1,  Fed.  Cas. 
No.  16,651;  United  States  v.  Perez,  9 
Wheat  579,  6  L.  ed.  165. 

An  arraignment  and  plea  are  not  an 
absolute  or  imperious  necessity. 

Garland  v.  Washington,  232  U.  S.  643- 
645,  58  L.  ed.  774,  775,  34  Sup.  Ct.  Rep. 
466 ;  State  v.  Klasner,  19  N.  M.  474, 145 
Pac.  679;  People  v.  Bradner,  107  N.  Y. 
1,  13  N.  E.  87;  Lampshere  v.  State,  114 
Wis.  193,  89  N.  W.  123;  Hensche  v.  Peo- 
ple, 16  Mich.  46:  State  t.  Bowman,  78 
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Iowa,  620, 43  N.  W.  302;  State  v.  Thomp- 
son, 95  Iowa,  464;  State  v.  Winstrand, 
37  Iowa,  112;  Mortin  v.  People,  47  111. 
476;  State  v.  Straub,  16  Wash.  Ill,  47 
Pac.  227;  Gormley  v.  State,  37  Ohio  St. 
120;  State  v.  Cassidy,  12  Kan.  550,  1 
Am.  Grim.  Rep.  567;  State  v.  Walton,  13 
L.R.A.(N.S.)  811,  and  note,  50  Or.  142, 
91  Pac.  490. 

When  such  jeopardy  or  constructive 
acquittal  ai^ears  upon  the  face  of  the 
record  proper,  the  court  must  take 
judicial  notice  thereof  without  plea. 

16  Enc.  PL  &  Pr.  p.  565,  §  9;  People 
y.  Harding,  53  Mich.  481,  51  Am.  Rep. 
95,  19  N.  W.  155;  Foster  v.  State,  25 
Tex.  App.  543,  8  S.  W.  667;  State  v. 
Cross,  44  W.  Va.  315,  29  S.  E.  527; 
George  v.  State,  59  Neb.  163,  80  N.  W. 
486 ;  Re  Bennett,  84  Fed.  324 ;  People  v. 
Taylor,  117  Mich.  583,  76  N.  W.  158; 
Robinson  v.  State,  21  Tex.  App.  160,  17 
S.  W.  632 ;  State  v.  Bowen,  16  Kan.  475 ; 
World's  Columbian  Exposition  Co.  v. 
Lehigh,  94  111.  App.  433;  State  v. 
Stevens,  56  Kan.  720,  44  Pac.  992;  Na- 
tional Bank  v^  Bryant,  3  Bush,  419 ;  Hoi- 
lenbach  v.  Schnabel,  101  Cal.  312, 40  Am. 
St.  Rep.  57,  35  Pac.  872;  State  v.  Bates, 
22  Utah,  65,  83  Am.  St.  Rep.  768,  61  Pac. 
905;  State  v.  Jackson,  106  Mo.  174,  17 
S.  W.  301;  Brucker  v.  State,  19  Wis. 
639 ;  State  v.  Daugherty,  106  Mo.  182,  17 
N.  W.  303;  Tweedy  v.  Jarvis,  27  Conn. 
42;  Poole,  G.  &  Co.  v.  Seney,  70  Iowa, 
275,  24  N.  W.  520,  30  N.  W.  634; 
Dawson  v.  Dawson,  29  Mo.  App.  521; 
Bank  of  Montreal  v.  Taylor,  86  111.  App. 
388. 

When  such  former  jeopardy  or  con> 
structive  acquittal  appears  upon  the  face 
of  the  record  proper,  it  may  be  called  to 
the  court's  attention  at  any  time  before 
final  judgment  or  sentence,  and  in  any 
convenient  manner,  such  as  by  motion 
before  verdict,  arrest  of  judgment  after 
verdict,  or  by  objection  to  the  court  pro- 
nouncing sentence,  etc. 

2  Bishop,  New  Crim.  Proc.  2d  ed.  pp. 
637-639,  §  821 ;  State  v.  Cross,  44  W.  Va. 
315,  29  S.  E.  627. 

Certain  it  is  that  in  New  Mexico,  the 
purpose  of  a  motion  in  arrest  of  judg- 
ment is  to  call  to  the  court's  attention, 
after  verdict,  any  error  or  want  of  juris- 
diction appearing  upon  the  face  of  the 
record. 

Gildersleeve  v.  Water  Lnprov.  Co.  4 
N.  M.  322,  16  Pac.  278. 

It '  has  been  settled  that  motions  in 
arrest  of  judgment  shall  be  entertained 
in  New  Mexico,  both  in  civil  and  crimi- 
nal cases. 
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Territory  v.  Anderson,  4  N.  M.  213, 13 
Pac.  21. 

When  such  jeopardy,  appearing  upon 
the  face  of  the  record  proper,  has  biaen 
called  to  the  court's  attention  in  some 
appropriate  manner,  and  a  privilege  or 
immunity  is  claimed  under  the  Constitu- 
tion of  the  United  States,  it  is  the  court's 
duty  to  give  effect  to  such  constitutional 
immunity  and  put  an  end  to  the  second 
trial. 

Re  Bennett,  84  Fed.  324. 

The  real  question  is,  does  the  record 
on  its  face  show  that  every  step  essential 
to  a  valid  judgment  or  verdict  has  been 
performed  f 

Ayer  v.  New  Mexico,  119  C.  C.  A.  589, 
201  Fed.  497;  Grain  v.  United  States,  162 
U.  S.  644, 40  L.  ed.  1102, 16  Sup.  Ct.  Rep. 
952. 

A  trial  in  accordance  with  due  process 
of  law  means  that  a  trial  must  be  had 
and  conducted  according  to  the  forms 
prescribed  by  the  law  of  the  land. 

Re  Buchanan,  146  N.  Y.  271,  40  N.  E. 
883,  9  Am.  Crim.  Rep.  494;  Hall  v.  Arm- 
strong, 65  Vt.  421,  20  L.R.A.  366,  26  Atl. 
592 ;  Rowan  v.  State,  30  Wis.  129, 11  Am. 
Rep.  559 ;  Hagar  v.  Reclamation  Dist.  Ill 
U.  S.  708,  28  L.  ed.  572,  4  Sup.  Ct.  Rep. 
663;  Missouri  P.  R.  Co.  v.  Humes,  115  U. 
S.  520,  29  L.  ed.  466,  6  Sup.  Ct.  Rep.  110 ; 
Den  ex  dem.  Murray  s/,  Hoboken  Land  & 
Improv.  Co.  18  How.  280,  15  L.  ed.  376. 

The  jury  must  be  selected,  empaneled, 
and  sworn  in  the  manner  required  by  the 
statute,  and  a  material  departure  from 
the  statutory  method,  by  which  a  party 
is  deprived  of  a  substantial  right,  is 
ground  for  reversal. 

Territory  v.  Prather,  18  N.  M.  195, 135 
Pac.  83. , 

Mr.  Frank  W.  Clancy,  Attorney  Gen- 
eral of  New  Mexico,  submitted  the  cause 
for  defendant  in  error: 

If  there  was  no  plea  and  issue  thereon 
when  the  jury  was  first  called,  no  trial 
was  possible,  and  no  jeopardy  would  at- 
tach. 

Territory  v.  Gonzales,  13  N.  M.  94,  79 
Pac.  705;  United  States  v.  Aurandt,  16 
N.  M.  292,  27  L.R.A.(N.S.)  1181,  107 
Pac.  1064. 

In  all  cases  where  it  was  held  that  ar- 
raignment and  plea  were  necessary  after 
the  overruling  of  a  demurrer,  the  record 
shows  that  the  plea  first  interposed  had 
been  withdrawn  by  leave  of  the  court 
for  the  purpose  of  permitting  a  demur- 
rer to  be  filed ;  and  it  is  believed  that  no 
case  can  be  found  sustaining  such  objec- 
tion as  the  one  here  made  in  any  case 
after  a  plea  of  not  guilty  has  been  en- 
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tered,  unless  that  plea  had  been  entirely 
withdrawn. 

Territory  v.  Gonzales,  supra;  Hensche 
V.  People,  16  Mich.  46;  State  v.  Hunter, 
43  La.  Ann.  157,  8  So.  624;  People  v. 
Monaghan,  102  Cal.  229,  36  Pac.  511; 
Morton  v.  People,  47  111.  468;  Hatfield 
V.  State,  9  Ind.  App.  296,  36  N.  E.  664; 
Lamphere  v.  State,  114  Wis.  193,  89  N. 
W.  128;  People  v.  Bradner,  107  N.  Y. 
9, 13  N.  E.  87;  West  v.  SUte,  48  Ind.  483; 
Joy  V.  State,  14  Ind.  139;  Gk>rmley  v. 
SUte,  37  Ohio  St.  120. 

[200]  Mr.  Chief  Justice  White  de- 
livered the  opinion  of  the  court: 

In  the  district  court  of  the  territory* 
of  New  Mexico  the  accused,  on  May  9th, 
1910,  pleaded  not  guilty  to  an  indictment 
for  murder.  On  May  24,  1911,  without 
withdrawing  his  plea,  he  demurred  to  the 
indictment  on  the  ground  that  it  charged 
BO  offense.  The  demurrer  was  overruled, 
and,  both  parties  announcing  themselves 
ready  for  trial,  a  jury  was  impaneled  and 
sworn  and  the  witnesses  for  both  sides 
were  called  and  sworn.  The  record  then 
states:  ''That  thereupon  it  appearing  to 
El  C.  Abl}ott,  Esq.,  district  attorney,  that 
defendant  had  not  been  arraigned  and 
had  not  plead  since  the  overruling  of  de- 
fendant's demurrer,  upon  motion  the 
court  dismissed  the  jury  and  directed 
that  the  defendant  be  arraigned  and 
plead."  The  accused  was  accordingly 
again  at  once  arraigned  and  pleaded  not 
guilty,  and,  bbth  sides  again  announcing 
themselves  ready  for  trial,  the  same  jury 
previously  impaneled  was  sworn  and  the 
trial  proceeded.  At  the  close  of  the  evi- 
dence for  the  prosecution  the  defendant 
moved  for  a  directed  verdict  on  the 
ground,  among  others,  that  the  record 
showed  that  he  had  been  formerly  placed 
in  jeopardy  for  the  same  offense,  since  it 
appeared  that  in  the  same  case  a  jury 
had  bf^n  impaneled  and  sworn  and  there- 
after had  been  dismissed  from  a  consid- 
eration of  the  case.  The  motion  was  de- 
nied and  a  conviction  of  manslaughter 
followed.  The  same  ground  was  relied 
upon  in  a  motion  in  arrest  of  judgment 
which  was  denied,  and  from  the  judg- 
ment and  sentence  subsequently  entered 
an  appeal  was  prosecuted  to  the  supreme 
eourt  of  the  territory. 

Pending  the  appeal  New  Mexico  was 
admitted  to  the  Union  and  the  case  was 
heard  by  the  supreme  court  of  the  state. 
In  that  eourt,  in  addition  to  the  conten- 
tion as  to  former  jeopardy,  the  accused 
nged  that  he  had  been  [201]  denied 
due  process  of  law  and  had  been  deprived 
of  the  right  to  a  trial  by  jury  because 
•1  L.  ed. 


from  the  record  it  appeared  that  al- 
though a  jury  was  impaneled  before  he 
was  arraigned  and  pleaded  not  guilty, 
that  jury  was  dismissed  and  it  did  not 
appear  that  any  jury  was  impaneled  aft- 
er his  arraignment  and  plea.  The  court 
held  this  contention  to  be  without  merit 
and  concluded  from  a  consideration  of 
the  common-law  doctrine  of  former  jeo- 
pardy, in  the  light  of  which  it  deemed 
the  constitutional  provision  on  the  sub- 
ject was  to  be  construed,  that  the  ques- 
tion concerning  it  was  raised  too  late, 
since  it  was  first  presented  to  the  trial 
court  after  the  conclusion  of  the  state's 
case.  To  the  judgment  of  affirmance 
giving  effect  to  these  conclusions  this 
writ  of  error  was  prosecuted.  17  N.  M. 
666,  L.R.A.1917A,  1226,  134  Pac.  222. 

As  the  case  was  tried  in  a  territorial 
court,  the  denial  of  asserted  rights  based 
upon  the  5th  and  6th  Amendments  pre- 
sents questions  within  our  jurisdiction. 

Without  expressing  any  opinion  as  to 
the  correctness  of  the  ruling  of  the  court 
below  concerning  the  failure  to  promptly 
raise  the  question  of  former  jeopardy,  al- 
though on  this  record  it  may  be  conced- 
ed it  presents  a  Federal  question,  we  pass 
from  its  consideration,  since  we  think  the 
contention  that  the  accused  was  twice 
put  in  jeopardy  is  wholly  without  merit. 
Under  the  circumstances  there  was,  in 
the  best  possible  view  for  the  accused,  a 
mere  irregularity  of  procedure  which  de- 
prived him  of  no  right.  Indeed,  when  it 
is  borne  in  mind  that  the  situation  upon 
which  the  court  acted  resulted  from  en- 
tertaining a  demurrer  to  the  indictment 
after  a  plea  of  not  guilty  had  been  en- 
tered and  not  withdrawn,  it  is  apparent 
that  the  confusion  was  brought  about  by 
an  overcautious  purpose  on  the  part  of 
the  court  to  protect  the  rights  of  the  ac- 
cused. Whether  or  not,  under  the  cir- 
cumstances, it  was  a  necessary  formality 
to  dismiss  the  jury  in  order  to  enable  the 
accused  to  be  again  arraigned  and  plead, 
the  action  taken  was  clearly  within  the 
bounds  of  sound  judicial  discretion. 
[202]  United  States  v.  Perez,  9  Wheat. 
579,  580,  6  L.  ed.  165,  166;  Dreyer  v. 
Illinois,  187  U.  S.  71,  85,  86,  47  L.  ed.  79, 
86,  23  Sup.  Ct.  Rep.  28,  15  Am.  Crim. 
Rep.  253.  See  United  States  v.  Riley,  5 
Blatchf.  204,  Fed.  Cas.  No.  16,164,  in 
which  the  facts  were  in  substance  iden- 
tical with  those  here  presented. 

As  to  the  contention  concerning  the 
denial  of  due  process  and  the  right  to 
jury  trial,  it  is  not  disputed  that  in  the 
first  instance  a  jury  was  legally  impan- 
eled. The  argument  is,  however,  that 
constitutional  rights  of  the  accused  were 

.  ^|47 


I 


SUPREME  COURT  OF  THE  UNITED  STATES. 


00T«  TkBM, 


Tiolated  because,  after  the  order  of  dis* 
missal  and  the  plea  of  not  guilty,  there 
was  a  failure  to  impanel  a  jury,  although 
the  same  jury  previously  drawn  was  at 
once  sworn  and  tried  the  case.  But  we 
think  the  absolute  want  of  merit  in  the 
proposition  is  manifest  from  its  mere 
statement,  and  is  additionally  demon- 
strated by  what  we  have  previously  said. 
Affirmed. 


GOSHEN  MANUFACTURING  COMPANY, 

Petitioner, 

V. 

HUBERT  A.  MYERS  MANUFACTURING 
COMPANY  and  Hubert  A.  Myers. 

(See  S.  C.  Reporter's  ed.  202-208.) 

Equity  —  Jnrisdlction  —  patent  salt  — 
remedy  at  law. 

A  suit  a^inst  a  corporation  for  the 
latter's  alleged  infringement  of  a  patent  for 
a  hoisting  device  is  justiciable  in  equity,  al- 
though the  corporation  had  sold  its  entire 
plant  and  property  before  the  suit  was  com- 
menced, where  it  still  retcuned  the  owner- 
ship of  a  subsequent  patent  under  which  it 
asserted  the  ri^ht  to  infringe,  and  denied 
complainant's  rights,  and  asserted  in  such 
suit  a  countervailing  right,  submitted  for 
legal  judgment,  and  had,  besides,  shortly 
before  such  suit  was  begun,  sued  complain- 
ant's assignor  in  a  state  court  for  injury 
to  its  business  because  of  an  advertisement 
charging  infringement,  published  a  year  be- 
fore, and  in  that  action  had  alleged  that 
it  "is  a  corporation  duly  organised  and  ex- 
isting under  the  laws  of  the  state  of  In- 
diana, and  is  now  and  has  been  for  more 
than  five  vears  last  past  engaged  in  the 
business  of  manufacturing  hay  cars,"  since 
such  conduct  must  be  regarded  as  a  con- 
tinuing menace,  the  execution  of  which  com- 
plainant had  a  right  to  arrest  and  to  re- 
cover as  well  any  lost  profits. 

[For  other  cases,  see  Equity,  L  c.  In  Digest 
Sap.  Ct.  1908.] 

[No.  60.1 

Argued  and  submitted  November  1  and  2, 
1016.    Decided  December  11,  1016. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  decree 
which  afiSrmed  a  decree  of  the  District 
Court  for  the  District  of  Indiana,  dis- 
missing the  bill  in  a  suit  for  the  infringe- 

Note. — On  jurisdiction  of  equity 
where  remedy  at  law  exists — see  notes 
to  Meldrum  v.  Meldrum,  11  L.R.A.  65; 
Delaware  L.  &  W.  R.  Co.  v.  Central 
Stock  Yards  &  Transit  Co.  6  L.R.A.  855, 
and  Tyler  y.  Savage,  36  L.  ed.  U.  8.  83. 
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ment  of  a  patent.  Reversed  and  remand- 
ed for  further  proceedings. 

See  same  case  below,  131  C.  C.  A.  662, 
215  Fed.  594. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  L.  Ohappell  argued  the 
cause,  and,  with  Mr.  Otis  A.  Earl,  filed 
a  brief  for  petitioner : 

Where  the  defendant  has  trespassed 
upon  the  complainant,  and  after  notice 
insisted  upon  the  right  to  repeat  the  tres- 
pass, and  is  actually  guilly  of  further 
trespass,  the  complainant  is  warranted^ 
in  assuming  a  likelihood  of  the  repeti- 
tion thereof,  and  a  court  of  equity  will 
take  jurisdiction  and  enjoin  the  defend- 
ant Indeed,  under  circumstances  of  this 
Idnd,  after  suit,  if  the  defendant  filed 
answer  insisting  upon  its  right  to  do  the, 
acts  complained  of  and  to  continue  the 
alleged  trespass,  it  is  sufficient  ground 
for  the  taking  of  equitable  jurisdiction, 
although  intent  to  do  the  acts  complained 
of  is  disavowed. 

General  Electric  Co.  v.  New  England 
Electric  Mfg.  Co.  63  C.  C.  A.  448,  128 
Fed.  738;  Morton  Trust  Co.  v.  Standard 
Steel  Car  Co.  101  C.  C.  A.  211,  177  Fed. 
931;  Johnson  v.  Foos  Mfg.  Co.  72  C.  C. 
A.  105,  141  Fed.  73;  Deere  &  W.  Co.  v. 
Dowagiac  Mfg.  Co.  82  C.  C.  A.  351,  153 
Fed.  177;  Evans  v.  Victor,  122  C.  C.  A. 
531,  204  Fed.  361;  Archer  v.  Greenville 
Sand  &  Gravel  Co.  233  U.  S.  60,  58  L. 
ed.  850,  34  Sup.  Ct.  Rep.  567;  Woodworth 
V.  Stone,  3  Story,  749,  Fed.  Cas.  No. 
18,021;  Potter  v.  Crowell,  1  Abb.  U.  S. 
89,  Fed.  Cas.  No.  11,323;  Jenkins  v. 
Greenwald,  1  Bond,  126,  Fed.  Cas.  No. 
7,270 ;  Rumf ord  Chemical  Works  v.  Vice, 
14  Blatchf.  179,  Fed.  Cas.  No.  12,136; 
Bullock  Printing  Press  Co.  v.  Jones,  3 
Bann.  &  Ard.  195,  Fed.  Cas.  No.  2^32; 
American  Bell  Teleph.  Co.  v.  Globe 
Teleph.  Co.  31  Fed.  729;  Celluloid  Mfg. 
Co.  V.  Arlington  Mfg.  Co.  34  Fed.  324; 
Facer  v.  Midvale  Steel-Work  Co.  38  Fed. 
231;  Norton  v.  California  Automatic  Can 
Co.  45  Fed.  637;  White  v.  Walbridge,  46 
Fed.  526 ;  California  Electrical  Works  v. 
Henzel,  48  Fed.  375;  Winchester  Repeat- 
ing Arms  Co.  v.  American  Buckle  &  Cart- 
ridge Co.  54  Fed.  703;  Sav^yer  Spindle 
Co.  V.  Turner,  55  Fed.  979;  New  York 
Belting  &  Packing  Co.  v.  Gutta  Percha  ft 
Rubber  Mfg.  Co.  56  Fed.  274;  Matthews 
&  W.  Mfg.  Co.  y.  National  Brass  &  Iron 
Works,  71  Fed.  518;  Bonsack  Mach.  Co. 
V.  Underwood,  73  Fed.  206;  Lever  Bros. 
V.  Pasfield,  88  Fed.  484;  New  York  Filter 
Mfg.  Co.  V.  Chemical  Bldg.  Co.  93  Fed. 
827;  National  Meter  Co.  ▼.  Thomson 
Meter  Co.  106  Fed.  531:  Chicago  Pnen- 

141  V.  B. 
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matie  Tool  Co.  v.  Philadelphia  Pneumatic 
Tool  Co.  118  Fed.  852;  Cayata  Wheel  & 
Foundry  Co.  ▼.  Kennedy  Valve  Mfg. 
Co.  127  Fed.  355;  Brookfield  y.  Elmer 
Glassworks,  132  Fed.  312;  General  Elec- 
tric Co.  V.  Bullock  Electric  M:^.  Co.  138 
Fed.  412;  Seeger  Refrigerator  Co.  v. 
White  Enamel  Refrigerator  Co.  178  Fed. 
567;  American  Bank  Protection  Co.  v. 
City  Nat  Bank,  181  Fed.  375;  Luten  v. 
Dover  Constr.  Co.  189  Fed.  405;  Robin- 
son, Patents,  §  1088;  Walker,  Patents, 
S  701;  Hopkins,  Patents,  §  524. 

Mr.  V.  H.  LockwDod  submitted  the 
cause  for  respondents : 

Where,  before  the  bring^g  of  the  bill, 
the  defendant  had  wholly  and  in  good 
faith  ceased  to  infringe,  and  particularly 
where  the  business  and  equipment  for 
infringement  had  been  sold  and  disposed 
of  before  the  suit,  an  injunction  was 
neither  needed  nor  proper. 

Odell  V.  Stout,  22  Fed.  159;  Kane  v. 
Huggins  Cracker  &  Candy  Co.  42  Fed. 
287;  General  Electric  Co.  v.  New  Eng- 
land Electric  Mfg.  Co.  123  Fed.  310; 
Crier  v.  Innes,  95  C.  C.  A.  508, 170  Fed. 
324;  Kennicott  Water  Softener  Co.  v. 
Bain,  107  C.  C.  A.  626,  185  Fed.  520; 
Chadeloid  Chemical  Co.  v.  Johnson,  122 
C.  C.  A.  293,  203  Fed.  993;  Proctor  v. 
Bayley,  L.  R.  42  Ch.  Div.  390,  59  L.  J. 
Ch.  N.  S.  12,  61  L.  T.  N.  S.  752, 38  Week. 
Bep.  100. 

The  grant  or  refusal  of  an  injunction, 
either  temporary  or  permanent,  rests  in 
the  sound  discretion  of  the  court,  under 
the  circumstances  of  the  particular  case. 

Buffiugton  V.  Harvey,  95  U.  S.  99,  24 
L.  ed.  381. 

An  injunction  should  issue  only  in  a 
clear  case ;  it  is  an  extraordinary  process 
and  should  be  issued  sparingly. 

Irwin  V.  Dizion,  9  How.  10,  13  L.  ed. 
25. 

An  injunction  will  not  issue  for  the 
correction  of  wrongs  already  perpetrat- 
ed. 

Northern  Indiana  R.  Co.  v.  Michigan 
€.  R.  Co.  15  How.  233-242,  14  L.  ed. 
^4-678;  Lacassagne  v.  Chapuis,  144  U. 
8. 119-124,  36  L.  ed.  368^70, 12  Sup.  Ct. 
Bep.  659. 

Equity  has  no  jurisdiction  in  a  suit 
for  damages  (Ambler  v.  Choteau,  107  U. 
8.  586-^90,  27  L.  ed.  322-324, 1  Sup.  Ct. 
Rep.  556),  or  where  there  is  an  adequate 
remedy  at  law  (Keyes  v.  Eureka  Consol. 
Min.  Co.  158  U.  S.  150,  39  L.  ed.  929, 
15  Sup.  Ct.  Rep.  772). 

Jurisdiction  in  the  case  at  bar  can  be 
based  only  on  the  right  to  an  injunction, 
and  not  on  the  right  to  an  account  of 
41  li.  ed. 


profits  and  damages.  This  doctrine  has 
been  long  established  by  this  court 

Root  V.  Lake  Shore  &  M.  S.  R.  Co.  105 
U.  S.  189-216,  26  L.  ed.  975-984;  Hay- 
ward  V.  Andrews,  106  U.  S.  672-675,  27 
L.  ed.  271,  272,  1  Sup.  Ct  Rep.  544. 

The  ground  for  an  injunction  is  that 
the  thing  sought  to  be  enjoined  was 
being  done  or  was  actually  threatened 
to  be  done  at  the  time  the  suit  was 
brought. 

High,  Inj.  §  23. 

Where,  in  addition  to  a  disclaimer  by 
the  defendant  of  an  intention  of  again 
infringing  plaintiff's  patent,  there  is  an 
absence  of  reasonable  ground  for  be- 
lieving that  he  will  again  do  the  act  com- 
plained of,  the  injunction  will  be  denied. 

High,  Inj.  §  976;  Proctor  v.  Bayley, 
.  L.  R.  42  Ch.  Div.  390,  59  L.  J.  Ch.  N.  S. 
'  12,  61  L.  T.  N.  S.  752,  38  Week.  Rep. 
100;  Odell  v.  Stout,  22  Fed.  159;  Kane 
V.  Huggins  Cracker  &  Candy  Co.  42  Fed* 
287;  General  Electric  Co.  v.  New  Eng- 
land Electric  Mfg.  Co.  123  Fed.  310; 
Crier  v.  Innes,  95  C.  C.  A.  508,  170  Fed. 
324;  Kennicott  Water  Softener  Co.  v. 
Bain,  107  C.  C.  A.  626,  185  Fed.  520; 
Chadeloid  Co.  v.  Johnson,  112  C.  C.  A. 
293,  203  Fed.  993. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Suit  for  infringement  of  a  patent, 
brought  by  petitioner,  whom  we  shall 
call  complainant,  against  the  respond- 
ents, whom  we  shall  call  defendants,  in 
the  circuit  court  for  the  district  of  In- 
diana, October  3,  1910. 

The  device  of  the  controversy  is  a 
new  and  useful  improvement  in  hoist- 
ing pulleys.  It  is  alleged  to  have  been 
invented  by  Hubert  A.  Myers,  one  of 
the  defendants,  who,  after  his  applica- 
tion for  a  patent,  but  before  the  issue 
thereof,  assigned  all  of  his  right  and 
title  to  one  Allen  P.  Boyer,  to  whom  a 
patent  was  issued  January  21,  1908. 
Boyer,  on  the  28th  of  September,  1910, 
sold  and  assigned  his  right  and  title  to 
the  patent  &  complainant,  ''together 
with  all  rights  and  choses  in  action 
which  had  accrued  to  him,  as  well  as 
those  which  might  accrue  for  infringe- 
ment thereof,  and  all  rights  to  sue  for 
and  recover  damages  or  profits  for  the 
same.'' 

It  is  alleged  that  after  the  issue  of  the 
patent  and  before  the  commencement  of 
the  suit  defendants  infringed  the  \204t] 
invention  by  constructinfr  and  selling  a 
large  number  of  the  pulleys,  the  exact 
number  not  known,  and  discovery  is 
therefore  prayed;  and  it  is  alleged  that 
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defendants  have  a  large  number  on  hand 
which  they  are  offering  for  sale. 

It  is  further  alleged  that  large  profits 
have  been  realized  by  defendants  which 
might  have  been  obtained  by  complain- 
ant; how  much  exactly,  however,  is  un- 
known, and  discovery  is  prayed.  An  ac- 
counting is  also  prayed  and  preliminary 
and  final  injunctions. 

It  is  alleged  that  Myers  took  part  in 
promoting  and  organizing  the  defendant 
corporation,  that  he  is  a  large  stock- 
holder, and  is  actively  engaged  in  direct- 
ing and  managing  the  affairs  of  the  com- 
pany, being  its  general  manager. 

It  is  also  alleged  that  the  trade  and 
public  have  recognized  the  value  and 
validity  of  the  patent. 

The  defendants  answered  separately. 
Myer's  answer  is  not  in  the  record.  The 
defendant  company's  is,  and  denies  that 
the  company  had  in  any  manner  in- 
fringed the  rights  of  the  complainant 
under  the  patent,  or  that  any  great  loss 
or  injury  had  accrued  or  will  accrue  to 
complainant  by  reason  of  anything 
theretofore  done  by  defendant,  or  that 
complainant  had  been  or  is  being  de- 
prived of  any  gains  or  profits  to  which 
it  is  lawfully  entitled,  by  reason  of  any 
act  or  any  manufacture,  use,  or  sale  of 
hoisting  devices  by  defendant. 

And  defendant  alleges  that  it  has  not 
manufactured  any  hoisting  device  of  any 
kind  since  October,  1909,  or  sold  or  had 
for  sale  any  hoisting  device  since  March, 
1910,  and  that  complainant  had  knowl- 
edge of  such  facts  before  bringing  this 
suit;  and  denies  that  it  was  receiving 
or  enjoying  great  gains  or  profits,  or 
had  avowed  its  determination  to  con- 
tinue manufacturing  and  selling  any 
such  devices. 

It  admits  that  Myers  took  part  in  or- 
ganizing the  defendant  corporation,  but 
denies  that  he  is  a  stockholder  or  [205J 
in  management  of  its  affairs;  alleges  that 
he  ceased  to  be  a  stockholder  on  Novem- 
ber 19,  1909,  and  that  he  has  not  been  a 
director  or  other  officer  since  December 
17th  of  that  year,  or  connected  with  the 
company  or  interested  therein. 

The  answer  denies  the  other  allega- 
tions of  the  bill,  including  the  novelty 
of  the  device,  specifically  alleging  that 
it  was  not  the  result  of  invention,  but 
merely  of  mechanical  skill  in  bringing 
together  parts  of  hoisting  devices  long 
previously  well  known  and  described  and 
published  in  prior  patents,  a  list  of 
which  is  given,  and  that  hoisting  devices 
in  all  substantial  and  patentable  re- 
spects similar  to  the  alleged  invention 
were  known  and  publicly  sold  and  used 
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in  the  United  States,  the  instances  of 
which  are  related. 

Abandonment  of  the  alleged  invention 
by  Myers  is  alleged,  that  complainant  is 
estopped  by  reason  of  actions  had  in  the 
patent  office  from  claiming  a  device 
other  than  in  the  specific  form  shown 
and  described  in  the  patent,  that  Myers 
was  not  the  first  inventor  or  discoverer 
of  a  material  and  substantial  part  of 
the  device  of  the  patent,  and  that  nei- 
ther he  nor  the  complainant  has  ever 
made  or  filed  a  disclaimer  thereof,  to 
the  g^reat  injury  of  defendants. 

There  was  a  replication  filed  to  the 
answer. 

Upon  the  issues  thus  formed  by  the 
pleadings  proofs  were  taken  and  a  decree 
was  entered  that  the  suit  be  dismissed 
for  want  of  equity.  The  decree  gives 
no  information  upon  which  it  was  based. 

The  complainant  took  the  case  to  the 
circuit  court  of  appeals  and  that  court 
affirmed  the  decree.  Stating  the  ques- 
tion presented,  the  court  said:  *'The 
first  and  decisive  question  raised  in  this 
appeal  from  a  decree  dismissing  a  bill 
in  equity  after  a  full  hearing  is  whether 
a  court  of  equity  or  a  court  of  law  is 
the  proper  forum  in  which  to  determine 
complainant's  rights."  [131  C.  C.  A. 
662,  215  Fed.  594.] 

It  will .  be  observed  that  defendant 
puts  in  issue  the  title  of  complainant, 
the  novelty  of  the  device  described  in 
the  [206]  patent,  alleges  anticipation, 
and  precludes  or  narrows  it  by  the  con- 
dition of  the  prior  art.  It  denies  in- 
fringement and  also  irreparable  loss  or 
injury  to  complainant  by  anything  there- 
tofore done  by  defendant,  or  that  com- 
plainant was  deprived  or  is  being  de- 
prived of  any  great  gains  or  profits  to 
which  it  is  lawfully  entitled  by  reason 
of  any  act  or  any  manufacture,  use,  or 
sale  of  hoisting  devices  by  defendant. 

It  appears  from  the  facts  found  that 
Myers  was  the  inventor  of  complainant's 
device  and  that  he  subsequently  claimed 
to  have  invented  another  different  from 
and  superior  to  that  of  complainant, 
which  he  assigned  to  Boyer,  and  that 
the  defendant  company  which  Myers  had 
helped  to  organize  began  to  manufac- 
ture the  device  of  the  alleged  second  in- 
vention of  Myers  and  made  25  in  the 
spring  of  1908,  and  the  following  fall 
prepared  to  make  500  more,  300  of  whidh 
were  sold  and  the  rest  not  completed. 
In  August,  1909,  it  (the  defendant  com- 
pany) contracted  to  manufacture  and 
sell  to  one  Diedrich  500  additional  car- 
riers for  the  season  of  1910.    It  was  in 

testimony  that  the  300  carriers  sold  by 
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defendant  were  sold  through  Diedriohi 
as  its  agent.  | 

In  October,  1909,  complainant  pub- 
lished a  newspaper  advertisement  de- 
claring defendant  company  to  be  an  in- 
fringer of  complainant's  device,  and  also 
sent  a  direct  notice  to  defendant  to  the 
same  efifect.  In  consequence  of  this  it 
is  testified  that  the  defendant  company 
was  unable  to  proceed  and  it  fulfilled 
its  contract  with  Diedrich  by  giving  him 
permission  to  use  its  shop  and  materials 
to  finish  the  200  uncompleted  carriers 
and  to  manufacture  the  300  more  called 
for  by  his  contract. 

In  December,  1909,  Myers  sold  his 
stock  to  the  other  stockholders  and 
thereafter  had  no  connection  with  the 
company,  and  it  is  testified  that  the 
company  neither  manufactured  nor  sold 
carriers  after  the  notice  of  infringe- 
ment, except  as  stated  above,  and  that 
its  president  and  general  manager  noti- 
fied complainants  in  February,  1911, 
[2(^]  that  the  company  was  practically 
dead.  In  March,  1910,  it  is  further  testi- 
fied, it  sold  its  entire  plant  and  all  of 
its  property  except  only  the  letters  pat- 
ent No.  942,735,  that  is,  the  patent  for 
the  second,  invention  of  Myers,  since 
which  time  it  has  been  out  of  business 
and  without  factory  or  office.  It  is  also 
testified  that  in  the  latter  part  of  1909, 
after  notice  of  infringement,  it  had  de- 
cided not  to  manufacture  any  more  car- 
riers. 

From  this  testimony  the  circuit  court 
of  appeals  deduced  that  clearly  a^  to 
Myers,  after  December,  1909,  fmd  as  to 
the  defendant  company,  aftcnr  March, 
1910,  at  the  latest,  no  infringement  of 
complainant's  rights  had  been  committed 
or  threatened. 

We  are  unable  to  concur  in  the  con- 
clusion as  to  the  con^any.  It  sold  its 
plant  in  March,  1910,  but  it  retained  the 
patent  under  which  prior  alleged  in- 
fringements had  been  practised  and  jus- 
tified, and  the  right  to  proceed  under  it 
is  neither  given  up  nor  the  intention  to 
do  so  denied.  Besides,  in  September, 
1910,  the  company  sued  Boyer  in  the 
state  court  for  the  injury  to  its  business 
by  the  advertisement  of  infringement 
published  a  year  before,  and  in  that  suit 
the  company  made  the  following  alle- 
gation: That  it  ''is  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Indiana  and  is  now  and  has  been  for 
more  than  five  years  past  engaged  in 
the  business  of  manufacturing  hay  cars." 
We  cannot  ascribe  this  to  the  inadver- 
tence or  improvidence  of  counsel,  for 
which  the  company  was  not  responsibley 
61  li.  ed. 


as  an  expression  of  its  intention.  It  had 
infringed  (we  assume  this  for  the  sake 
of  argument  only) ;  it  retained  the  pat- 
ent under  which  it  asserted  the  right 
to  infringe;  there  was  injury  infiicted, 
therefore,  and  the  means  retained  of 
further  infringement;  a  denial  of  com- 
plainant's right,  and  the  assertion  of  a 
countervailing  right  submitted  for  legal 
judgment  in  the  case  under  review  and 
besides  in  an  independent  action.  We 
must  regard  this  conduct  as  a  continu- 
ing menace,  and  we  think  [208]  com- 
plainant had  a  right  to  arrest  its  execu- 
tion and  recover  as  well  the  profits  of 
which  it  had  been  deprived,  if  any.  The 
case,  therefore,  does  not  fall  within  the 
rules  of  the  cases  cited  by  the  circuit 
court  of  appeals  and  those  cited  by  de- 
fendants. In  other  words,  further  in- 
fringement was  in  effect  threatened  and 
could  be  reasonably  apprehended. 

We  have  assumed  that  there  was  in- 
fringing done  and  threatened,  and,  of 
course,  both  assumptions  are  based  on 
the  validity  and  novelty  of  the  device 
and  that  the  defendant  company's  de- 
vice— that  is,  the  device  of  patent  No. 
942,735 — is  an  unsubstantial  variation 
of  it.  Whether  the  assumption  is  justi- 
fied is  yet  to  be  decided,  and,  in  the  first 
instance,  should  be  decided  by  the  Cir- 
cuit Court  of  Appeals. 

Its  decree  dismissing  the  case  is  re- 
versed and  the  case  is  remanded  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

Reversed. 
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Appts., 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 

(No.  341.) 

(See  S.  C.  Reporter's  ed.  208-238.) 

Interstate  Oommerce  Conunlsslon  "* 
powers  —  requiring  carrier  to  fur- 
nish tank  cars. 

1.  The   Interstate   Commerce   Commis- 
sion was  given  no  power  to  order  a  carrier 

Note. — As  to  jurisdiction  and  power 

of  Interstate   Commerce   Commission — . 

see  note  to  United  States  y«  Tozer,  2 

L.R.A.  446. 
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to  proTide  and  furnish  to  shippers  tank 
ears  for  interstate  shipments  of  petroleum 
products  by  the  amendment  of  the  Act  of 
June  29,  1906  (34  Stat,  at  L.  584,  chap. 
3591,  Ck>mp.  Stat.  1913,  §  8563),  to  the  Act 
of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104  )y  f  1,  defining  the  term  "trans- 
portation" as  including  "cars  and  other 
vehicles  and  all  instrumentalities  and  facili- 
ties of  shipment  or  carriage,  irrespective  of 
ownership  or  of  any  contract,  express  or 
implied,  for  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery, 
elevation,  and  transfer  in  transit,  ventila- 
tion, refrigeration  or  icing,  storage,  and 
handling  of  property  transported,"  and  mak- 
ing it  the  duty  of  every  carrier  subject  to 
the  provisions  of  the  act  "to  provide  and 
furnish  such  transportation  upon  reason- 
able request  therefor,"  although  by  f  12 
as  amended  by  the  Act  of  March  2,  1889 
(25  Stat,  at  L.  858,  ehap.  882,  Comp.  Stat. 
1913,  §  8576),  the  Commission  waa  au- 
thorized and  required  to  execute  and  en- 
force the  provisions  of  the  act,  and  by 
§  13,  as  amended  by  the  Act  of  June  18, 
1910  (36  Stat,  at  L.  550,  chap.  809,  Comp. 
Stat.  1913,  §  8581),  was  given  power  to 
enter  orders  not  only  regarding  rates,  but 
regarding  classifications,  regulations,  or 
practices,  whether  affecting  rates  or  not.  If 
any  duty  to  furnish  such  cars  exists,  it 
is  enforceable  in  the  courts,  not  by  the 
Commission. 
(Powers    of    Interstate    Commerce    Commts- 

slon.  nee  Interstnte  rommerce  CommissJon, 

in  Digest  Sup.  Ct.  1008.] 

Interstate     Commerce     Commissloii  — 
Judicial  review  —  facts. 

2.  A  finding  of  the  Interstate  Ommerce 
Commission  that  a  carrier  has  held  itself 
out  to  carry  oil  in  tank  cars  is  one  of  law, 
not  of  fact,  and  therefore  is  reviewable  in 
the  courts,  where  it  is  based  upon  a  rule  in 
the  official  clasRification  providing  rates 
for  articles  in  tank  ears,  which  states  that 
the  carriers  whose  tariffs  are  covered  by 
such  claftAification  assumed  no  obligation  to 
furnish  tank  cars. 

[For    otber    canes,    see    Interstnte    rommerce 
Commission,  7-14,  In  Digest  Sup.  CL  1908.] 

[Nos.  340  and  341.] 

Argued  October  18  and  19,  1916.    Decided 
December  11, 1916. 

TWO  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania  to  re- 
view a  decree  enjoining  the  enforce- 
ment of  an  order  of  the  Interstate  Com- 
merce Commission,  requiring  a  carrier 
to  provide  and  furnish  to  shippers  tank 


cars  for  interstate  shipments  of  petio- 
leum  products.    Affirmed. 

See  same  ease  below,  227  Fed.  911. 

Statement  by  Mr.  Justice  McKenna: 

On  petition  of  the  Pennsylvania  Par- 
affin Works  and  the  Crew-Leviek  Com- 
pany the  Interstate  Commerce  Commis- 
sion made  the  following  order: 

'^t  is  ordered,  that  the  Pennsylvania 
Railroad  Company  be,  and  it  is  hereby, 
notified  and  required  to  cease  and  desist, 
on  or  before  August  15, 1915,  and  there- 
after to  [210]  abstain,  from  refusing 
upon  reasonable  request  and  reasonable 
notice  therefor  to  provide  and  furnish 
tank  cars  to  the  complainants  herein 
for  interstate  shipments  of  petroleum 
products,  which  refusal  has  been  found 
in  said  report  to  be  in  violation  of  the 
provisions  of  the  act  to  regpilate  com- 
merce and  amendments  thereto. 

'^t  is  further  ordered,  that  said  de- 
fendant be,  and  it  is  hereby,  notified  and 
required  to  provide,  on  or  before  August 
15,  1915,  and  thereafter  to  furnish,  up- 
on reasonable  request  and  reasonable 
notice,  at  complainants'  respective  refin- 
eries, tank  cars  in  sufficient  number  to 
transport  said  complainants'  normal 
shipments  in  interstate  commerce. 

''And  it  is  further  ordered,  that  this 
order  shall  continue  in  force  for  a  perio4* 
of  not  less  than  two  years  from  the  date 
when  it  shall  take  effect." 

The  time  of  compliance  was  subse- 
quently extended  to  November  15,  1915, 
on  which  date  the  railroad  company 
brought  this  suit  to  enjoin  the  enforce- 
ment of  the  order.  A  preliminary  in- 
junction was  prayed,  and,  upon  a  hear- 
ing by  three  judges,  was  granted.  227 
Fed.  911.  To  review  that  action  this 
appeal  is  prosecuted. 

The  Commission  made  quite  elaborate 
findings,  which,  however,  we  do  not 
think  it  is  necessary  to  quote  in  fulL 
It  found  the  production  of  the  oil  com- 
panies, and  the  following  additional 
facts : 

(1)  That  91  per  cent  of  the  oil  pro- 
duced by  the  Paraffin  Company  was 
shipped  in  tanks,  1}  per  cent  in  barrels 
loaded  in  cars  other  than  tank  cars,  and 
7i  per  cent  in  pipe  lines,  while  of  the 
shipments  made  by  the  other  company 
86.8  per  cent  moved  in  tank  cars,  4.7 


On  duty  of  railroad  company  to  fur- 
nish cars  to  shippers — see  note  to  Hous- 
ton, E.  &  W.  T.  R.  Co.  V.  Campbell,  43 
L.ILA.  225. 

On  duty  of  earner  to  furnish  cars  in- 
dependently of  contract — see  note  to  Illi- 
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nois  C.  R.  Co.  v.  River  &  Rail  Coal  ft 
Coke  Co.  44  L.R.A.(N.S.)  643. 

As  to  duty  of  carrier  to  furnish  car 
adapted  to  subject  of  shipment — see  note 
to  Forester  v.  Southern  R.  Co.  18  L.RA. 
(N.S.)  60& 
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per  eeot  in  barrels  and  &5  per  eent  in 
pipe  lines. 

(2)  For  a  long  time  the  bulk  of  re- 
fined oil  in  the  United  States  has  been 
shipped  in  tank  ears  and  at  present  91 
per  cent  is  so  transported.  The  railroad 
has  been  using  tank  cars  for  twenty-five 
years.  The  capacity  of  the  cars  is 
foundi  and  they  are  so  constructed  that 
they  may  be  rapidly  [211]  loaded  at 
the  refineriesi  and  jobbers  and  dealers 
in  refined  oil  throughout  the  country 
have  the  proper  and  necessary  facilities 
for  nnloadix^  the  cars  by  gravity  at  their 
various  stations. 

(3)  The  only  other  method  of  trans- 
porting oil  is  in  barreb  or  similar  con- 
tainersy  the  cost  of  which  is  from  3i 
to  3}  cents  a  gallon  above  the  cost  of 
tran^>ortation  in  tank  cars,  and  this 
makes  such  method  of  transportation 
practically  prohibitive,  and  the  refusal 
of  the  railroad  to  furnish  an  adequate 
supply  of  tank  cars  would  tend  to  drive 
out  of  business  refiners  who  are  unable 
to  supply  themselves  with  enough  cars 
to  move  their  own  products;  and  wit- 
nesses for  the  railroad  admitted  that 
tank  cars  are  an  economic  necessity  for 
the  transportation  of  refined  products. 

(4)  In  1887  the  railroad  acquired 
1,308  tank  cars,  some  of  which  have 
since  been  sold  to  independent  refiners, 
but  it  owned  at  the  time  of  the  hearing 
499  cars,  of  which  482  are  furnished  to 
shippers  of  oil  located  on  its  lines. 

(6)  At  the  time  of  the  hearing  the 
Paraffin  Company  owned  54  tank  cars 
and  the  Crew-Levick  Company  57;  and 
it  was  testified  that  these  companies  for 
five  or  six  years  have  daily  made  inquiry 
for  the  delivery  of  cars  to  them,  and 
that  formal  orders  for  cars  have  been 
constantly  on  file  in  the  railroad's  offices. 

(6)  In  November  11, 1912,  shortly  be- 
fore the  filing  of  the  complaints  before 
the  Commission,  complainants  served  no- 
tice upon  the  railroad  company,  request- 
ing it  to  furnish  a  sufficient  number  of 
tank  cars  to  ship  respectively  450,000 
gallons  of  oil  per  month  from  the  Paraf- 
fin Company's  refinery  at  Titusville,  and 
600,000  gallons  per  month  from  the 
Qlade  (Crew-Levick  Co.)  Oil  Works  at 
Warren. 

To  the  request  of  complainants,  the 
railroad  company  replied : 

'^e  beg  to  say  that  the  railroad  com- 
pany is  not  prepared  [212]  to  increase 
its  present  tank-car  equipment,  but  is 
prepared  to  transport  the  commodities 
in  question  when  properly  contained  in 

barrels   or   other   similar  retainers    at 
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rates  that  are  fair,  reasonable^  and  non- 
discriminatory." 

Solicitor  Oeneral  Davis  argued  the 
cause,  and,  with  Mr.  Robert  Szold,  filed 
a  brief  for  the  United  States: 

The  railroad  is  under  a  legal  duty  to 
furnish  oil  tank  cars  upon  reasonable 
request  The  common  law  requires  the 
common  carrier  to  furnish  reasonably 
adequate  facilities  for  the  transporta- 
tion of  the  class  of  goods  which  it  pro- 
fesses to  carry. 

Covington  Stock-Tards  Co.  v.  Keith, 
139  U7S.  128,  133,  35  L.  ed.  73,  75,  U 
Sup.  Ct.  Rep.  46L 

The  obligation  of  the  railroad  is  not 
simply  to  devote  its  specific  property  on 
hand  to  the  public  use,  but  to  render 
adequate   transportation   service. 

Wyman,  Pub.  Serv.  Corp.  §§  253,  260, 
797. 

Additional  equipment  must  be  pro- 
vided if  necessary  to  accommodate  rea- 
sonable public  demands. 

Branch  v.  Wilmington  ft  W.  R.  Co. 
77  N.  C.  350;  Cobb  v.  Illinois  C.  R.  Co. 
38  Iowa,  623;  Illinois  C.  R.  Co.  y.  River 
&  Rail  Coal  &  Coke  Co.  150  Ky.  491,  44 
L.R.A.(N.S.)  643,  160  8.  W.  641,  Ann. 
Cas.  1914C,  1255;  Yazoo  ft  M.  Valley  H. 
Co.  y.  Blum  Co.  88  Miss.  191,  192,  10 
L.R.A.(N.S.)  432,  40  So.  748. 

Special  facilities,  such  as  tank  cars, 
must  be  provided  even  though  previous- 
ly the  railroad  has  not  held  itself  out  so 
to  do. 

Baker  v.  Boston  ft  M.  R.  Co.  74  N.  H. 
110,  124  Am.  St.  Rep.  937,  65  Atl.  386, 
12  Ann.  Cas.  1072;  Kansas  P.  R.  Co.  v. 
Nichols,  9  Kan.  235,  12  Am.  Rq).  404; 
State  ex  rel.  Kohler  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  47  Ohio  St  139,  7  L.i{.A. 
319,  23  N.  E.  928. 

The  railroad  at  bar  has  held  itself  out 
specifically  to  carry  oil  in  tank  cars. 
The  Commission  so  found;  and  its  find- 
ing is  not  reviewable. 

United  States  v.  Louisville  ft  N.  R. 
Co.  235  U.  8.  314,  320,  59  L.  ed.  245, 
250,  35  Sup.  Gt.  Rep.  113. 

The  duty  is  clearly  imposed  by  the 
Hepburn  Act  of  1906. 

Recent  decisions  in  this  court  recog- 
nize the  obligation  imposed. 

Chicago,  R.  L  ft  P.  R.  Co.  v.  Hard- 
wick  Farmers  Elevator  Co.  226  U.  S. 
426,  57  L.  ed.  284,  46  L.R.A.(N.S.)  203, 
33  Sup.  Ct  Rep.  174;  Ellis  v.  IntersUte 
Commerce  Commission,  237  U.  S.  434,  59 
L.  ed.  1036,  35  Sup.  Ct.  Rep.  645. 

The  evil  to  be  remedied  by  the  amend- 
ment of  1906  was  in  part  the  public  in- 
jury due  to  insufficiency  of  the  railroad's 
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irapply  of  tank  and  refrigerator  care. 
The  history  of  the  amendment  of  1906 
in  the  ELalls  of  Congress  shows  that  it 
was  designed  to  meet  this  eviL 

Cong.  Reo.  59th  Cong.  1st  sess.  voL 
40,  pt.  2,  pp.  1764, 1765,  2005;  pt  3,  pp. 
2081,  2103,  2104,  2109,  2155,  2241,  2260, 
pt.  7,  pp.  6374-6376,  6438,  6440. 

The  violation  of  legal  dnty  in  these 
cases  is  established. 

The  Interstate  Commerce  Commission 
has  power  to  order  the  carrier  to  comply 
with  a  reasonable  request  to  fnmish  oil 
tank  cars.  The  amendment  of  1906  con- 
ferred upon  the  Commission  power  to 
make  the  order  in  question. 

Interstate  Commerce  Commission  v. 
Illinois  C.  B.  Co.  216  U.  S.  452,  475- 
477,  54  L.  ed.  280,  289-291,  30  Sup.  Ct 
Bep.  155. 

The  amendment  of  1910  serves  to  re- 
move all  doubt. 

Section  15  expressly  empowers  the 
Commission  to  issue  orders  prescribing 
any  regulations  or  practices  whatsoever 
in  respect  to  transportation. 

The  order  in  these  cases  deals  with  a 
regulation  or  practice  under  §  15  as 
amended. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  United 
States,  232  U.  S.  199,  204,  218,  58  L.  ed. 
568,  570,  575,  34  Sup.  Ct.  Rep.  291; 
Loomis  V.  Lehigh  Valley  R.  Co.  240  U. 
S.  43,  50,  60  L.  ed.  517,  519,  36  Sup.  Ct. 
Rep.  228. 

The  order  was  within  the  jurisdiction 
of  the  Commission,  even  if  not  strictly 
a  practice. 

Pipe  Line  Cases  (United  States  v. 
Ohio  OU  Co.)  234  U.  S.  548,  58  L.  ed. 
1459,  34  Sup.  Ct.  Rep.  956. 

The  question  whether  the  duty  to  pro- 
vide and  furnish  cars  is  violated  is  ad- 
ministrative, and  uniform  control  by  the 
Commission  is  requisite. 

Loomis  V.  Lehigh  Valley  R.  Co.  supra ; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  419,  420,  57  L.  ed. 
1511,  1549,  1550,  48  LR.A.(N.S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18;  Missouri  &  L  Coal  Co.  v.  Illinois  C. 
R.  Co.  22  Inters.  Com.  Rep.  39;  St. 
Louis  Southwestern  R.  Co.  v.  Arkansas, 
217  U.  S.  136, 150,  64  L.  ed.  698,  705,  29 
L.R.A.(N.S.)  802,  30  Sup.  Ct.  Bep. 
476. 

Control  by  the  Commission  is  impera- 
tively required  if  the  purpose  of  the  act 
to  prevent  discrimination  is  to  be  effec- 
tuated. 

Baltimore  ft  0.  R.  Co.  v.  United  States, 
916  n.  S.  481,  54  L.  ed.  292,  30  Sup.  a. 
164;  Interstate  Commerce  Commission 
T.  niinoia  a  B.  Co.  215  U.  S.  452,  54  L. 
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ed.  280,  30  Sup.  Ct.  Rep.  155;  Texas 
ft  P.  R.  Ck>.  V.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1075. 

The  order  involves  the  exercise  of  no 
new  or  unusual  power  by  the  Commis- 
sion. 

The  order  is  not  subject  to  the  objec- 
tion that  it  compels  the  use  of  cars  be- 
yond the  line  of  the  railroad. 

Michigan  C.  R.  Co.  v.  Michigan  R. 
Commission,  236  U.  S.  615,  631,  632,  59 
L.  ed.  750,  756,  757,  P.U.R.1915C,  263, 
35  Sup.  Ct.  Rep.  422;  Pennsylvania  Co. 
V.  United  States,  236  U.  S.  351,  59  L.  ed. 
616,  P.U.RJL915B,  261,  36  Sup.  Ct 
Rep.  370. 

The  order  is  not  void  because  indefi- 
nite or  uncertain. 

Pennsylvania  Co.  v.  United  States,  su- 
pra; Baltimore  ft  0.  R.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  612, 
621,  622,  55  L.  ed.  878,  883,  884^  31  Sup. 
Ct  Rep.  621. 

The  order  does  not  require  an  unlaw- 
ful interference  with  the  rights  of  own- 
ers of  private  cars. 

Baltimore  ft  0.  B.  Co.  v.  United 
States,  supra. 

Mr.  Joseph  W.  Folk  argued  the  cause 
and  filed  a  brief  for  the  Interstate  Com- 
merce Commission: 

The  use  of  the  two  words  "provide" 
and  "furnish"  in  the  act  is  for  a  pur- 
pose. 

Sutherland,  Stat  Constr.  §  380. 

That  a  common  carrier  may  be  re- 
quired to  furnish  a  sufficient  number  of 
cars  to  take  care  of  its  ordinary  and 
usual  traffic  is  elementary. 

Houston  ft  T.  C.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  331,  50  L.  ed.  772,  776,  26  Sup. 
Ct.  Rep.  491;  Chicago,  R.  L  ft  P.  R.  Co. 
V.  Hardwick  Farmers  Elevator  Co.  226 
U.  S.  426,  57  L.  ed.  284,  46  L.R.A.(N.S.) 
203,  33  Sup.  Ct.  Rep.  174;  Eastern  R. 
Co.  V.  Littlefield,  237  U.  S.  140,  59  L.  ed. 
878,  35  Sup.  Ct  Rep.  489;  Pennsylvania 
R.  Co.  V.  Puritan  Coal  Min.  Co.  237  U. 
S.  121,  133,  57  L.  ed.  867,  873,  35  Sup. 
Ct  Rep.  484. 

The  facilities  furnished  by  the  car- 
rier must  be  such  as  are  reasonably  re- 
quired for  the  handling  of  the  traffic 
which  it  offers  to  carry,  and  the  fact 
that  a  particular  kind  of  traffic  requires 
facilities  which  are  not  required  for 
other  kinds  of  traffic  furnishes  no  rea* 
son  why  the  carrier  should  not  furnish 
such  facilities,  if  it  holds  itself  out  to 
the  public  as  a  common  carrier  of  traffic 
of  that  kind. 

Washington  ex  reL  Oregon  B.  ft  Nav. 
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Co.  V.  FairchUd,  224  U.  S.  610,  529,  56 
L.  ed.  863,  870,  32  Sup.  Ct.  Rep.  535; 
Ck>vington  Stock  Yards  Co.  v.  Keith,  139 
U.  S.  128,  133,  35  L.  ed.  73,  75,  11  Sup. 
Ct.  Rep.  461. 

The  common-law  duty  of  carriers  to 
provide  facilities  of  transportation  is  a 
duty  extending  to  any  kind  of  equipment 
that  is  reasonably  necessary  for  hauling 
the  special  character  of  freight. 

Ray,  Freight  Carr.  §  4,  p.  17;  Baker 
V.  Boston  &  M.  R.  Co.  74  N.  H.  100, 124 
Am.  St.  Rep.  937,  65  Atl.  390,  12  Ann. 
Cas.  1072;  State  ex  rel.  Railroad  Comrs. 
V.  Florida  East  Coast  R.  Co.  58  Fla. 
524,  50  So.  427;  St.  Louis,  L  M.  &  S. 
R.  Co.  V.  State,  84  Ark.  150,  104  S.  W. 
1107;  Hutchinson,  Carr.  3d  ed.  §§  505, 
509;  Beard  v.  Illinois  C.  R.  Co.  79 
Iowa,  521,  7  L.R.A.  280, 18  Am.  St.  Rep. 
381,  44  N.  W.  800 ;  Merchants'  Dispatch 
ft  Transp.  Co.  v.  Comforth,  3  Colo.  280, 
25  Am.  Rep.  757;  St.  Louis,  L  M.  &  S. 
R.  Co.  V.  Renfroe,  82  Ark.  143, 10  L.R.A. 
(N.S.)  317,  118  Am.  St.  Rep.  58,  100 
S.  W.  891. 

The  Act  to  Regulate  Commerce  was 
intended  to  add  to  rather  than  to  take 
from  the  common-law  duties  of  carriers, 
and  nothing  short  of  a  clear  expression 
of  intention  to  limit  or  restrict  a  partic- 
ular common-law  duty  of  carriers  could 
authorize  the  conclusion  that  such  a 
limitation  or  restriction  was  intended. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Hardwick 
Farmers  Elevator  Co.  226  U.  S.  426,  434, 
57  L.  ed.  285,  ^7,  46  L.R.A.(N.S.)  203, 
33  Sup.  Ct.  Rep.  174;  Yazoo  &  M.  Valley 
R.  Co.  V.  Greenwood  Grocery  Co.  227  U. 
S.  1,  57  L.  ed.  389,  33  Sup.  Ct.  Rep.  213 ; 
8t.  Louis,  I.  M.  &  S.  R.  Co.  v.  Edwards, 
227  U.  S.  265,  57  L.  ed.  506,  33  Sup. 
Ct.  Rep.  262;  Hampton  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  227  U.  S.  456,  57  L.  ed. 
596,  33  Sup.  Ct.  Rep.  263. 

It  seems  that  the  word  ''transporta- 
tion,'' as  defined  in  the  act,  includes  some 
elements  which  the  common-law  duty 
to  furnish  transportation  did  not  in- 
clude. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Dettlebach,  239  U.  S.  588,  594,  60  L.  ed. 
453,  457,  36  Sup.  Ct.  Rep.  177;  Union 
P.  R.  Co.  V.  Hall,  91  U.  S.  343,  355,  23 
L.  ed.  428,  432. 

Whatever  transportation  service  or 
facility  the  law  requires  the  carriers  to 
•supply  they  have  the  right  to  furnish*. 
They  can  therefore  use  their  own  cars, 
and  cannot  be  compelled  to  accept  those 
tendered  by  the  shipper  on  condition 
that  a  lower  freight  rate  be  charged. 

The  same  reasons  which  entitle   the 

carrier  to  furnish  such  cars  must  compel 
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him  to  do  so,  as  the  shipper  cannot  be 
expected  to  supply  himself  with  equip- 
ment if  he  does  not  know  whether  or  not 
the  carrrier  will  permit  it  to  be  used. 

Congress  intended  that  the  shipper 
should  have  the  right  td  look  to  the  rail- 
road alone  for  everything  included  in 
transportation  as  defined  in  the  act. 

Missouri,  K.  ft  T.  R.  Co.  v.  Harris, 
234  U.  S.  412,  418,  58  L.  ed.  1377,  1381, 
L.R.A.1915E,  942,  34  Sup.  Ct.  Rep.  790; 
Ellis  V.  Interstate  Commerce  Commis- 
sion, 237  U.  S.  434,  59  L.  ed.  1036,  35 
Sup.  Ct.  Rq).  645. 

The  reasonableness  of  a  request  of  a 
carrier  for  transportation  facilities  is  a 
question  of  fact  within  the  primary 
jurisdiction  of  the  Coounission. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Hard- 
wick Farmers  Elevator  Co.  226  U.  S. 
426,  57  L.  ed.  284,  46  L.R.A.(N.S.)  203, 
33  Sup.  Ct.  Rep.  174;  Louisville  &  N.  R. 
Co.  V.  F.  W.  Cook  Brewing  Co.  223  U. 
S.  70,  56  L.  ed.  355,  32  Sup.  Ct.  Rep. 
189;  Pennsylvania  R.  Co.  v.  United 
States,  236  U.  S.  351,  362,  59  L.  ed.  616, 
623,  P.U.R.1915B,  261,  35  Sup.  Ct. 
Rep.  370;  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  S.  426,  51  L.  ed. 
553,  27  Sup.  Ct.  Rep.  350,  Ann.  Cas. 
1075;  Baltimore  &  0.  R.  Co.  v.  United 
States,  215  U.  S.  481,  494,  54  L.  ed.\292, 
297,  30  Sup.  Ct.  Rep.  164;  Mitchell  Coal 
&  Coke  Co.  V.  Pennsylvania  R.  Co.  230 
U.  S.  247,  255,  57  L.  ed.  1472,  1475,  33 
Sup.  Ct.  Rep.  916;  Morrisdale  Coal  Co. 
V.  Pennsvlvania  R.  Co.  230  U.  S.  304,  313. 
57  L.  ed.  1494,  1497,  33  Sup.  Ct.  Rep. 
938;  Pennsylvania  R.  Co.  v.  Clark  Bros. 
Coal  Min.  Co.  238  U.  S.  456,  469,  59  L. 
ed.  1406,  1412,  35  Sup.  Ct.  Rep.  896; 
Loomis  V.  Lehigh  Valley  R.  Co.  240  U. 
S.  43,  60  L.  ed.  517,.  36  Sup.  Ct.  Rep. 
228;  United  States  v.  Pacific  &  A.  R.  & 
Nav.  Co.  228  U.  S.  87,  57  L.  ed.  742,  33 
Sup.  Ct.  Rep.  443. 

Even  if  a  shipper  could  bring  a  dam- 
age suit  in  court  for  the  failure  of  a 
carrier  to  furnish  cars,  it  would  not  fol- 
low that  the  Commission  would  be  with- 
out jurisdiction  to  require  the  carrier  to 
provide,  and,  upon  reasonable  request 
to  furnish,  such  equipment. 

Pennsylvania  R.  Co.  v.  Clark  Bros. 
Coal  Min.  Co.  238  U.  S.  466,  49  L.  ed. 
1406,  35  Sup.  Ct.  Rep.  896;  Pennsvlvania 
R.  Co.  V.  Puritan  Coal  Min.  Co.  237  U.  S. 
121,  128,  59  L.  ed.  867,  871,  35  Sup.  Ct. 
Rep.  484. 

The  jurisdiction  of  the  Commission 
extends  to  all  the  things  included  in  the 
definition  of  the  word  "transportation." 

Atchison,  T.  &  S.  F.  R.  Co.  v.  United 
States,  232  U.  S.  199,  220,  58  L.  ed.  568. 
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57G,  34  Sup.  Ct.  Rep.  291;  Arlington 
Hek^hts  Fruit  Exch.  v.  Southern  P.  Co. 
20  Liters.  Com.  Rep.  117. 

A  railroad  may  be  required  to  furnish 
cars  for  shipments  to  points  on  other 
lines  of  railroad. 

Michigan  C.  R.  Co.  ▼.  Michigan  R. 
Commission,  236  U.  S.  615,  59  L.  ed.  750, 
P.U.RJL915C,  263,  35  Sup.  Ct.  Rep. 
422. 

Messrs.  Charles  D.  Chamberlin  and 
David  Wallerstein  filed  a  brief  for  the 
Crew-Levick  Company: 

The  Interstate  Commerce  Commission 
did  not  transcend  its  power  in  making 
the  order  enjoined. 

Texas  &  P.  R.  Co.  ▼.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  40  L. 
ed.  940,  5  Inters.  Com.  Rep.  405, 16  Sup. 
Ct.  Rep.  666;  Cincinnati,  H.  &  D.  R.  Co. 
y.  Interstate  Commerce  Commission,  206 
U.  S.  142,  51  L.  ed.  995,  27  Sup.  Ct  Rep. 
648;  Pennsylvania  Ref.  Co.  v.  Western 
New  York  &  P.  R.  Co.  208  U.  S.  208,  52 
L.  ed.  456,  28  Sup.  Ct.  Rep.  268;  Inter- 
state Commerce  Commission  v.  Stickney, 
215  U.  S.  98,  54  L.  ed.  112,  30  Sup.  Ct. 
Rep.  66;  Union  P.  R.  Co.  v.  Updike 
Grain  Co.  222  U.  S.  215,  56  L.  ed.  171, 
32  Sup.  Ct.  Rep.  39 ;  Southern  P.  Termi- 
nal Co.  V.  Interstate  Commerce  Commis- 
sion, 219  U.  S.  498,  55  L.  ed.  310,  31 
Sup.  Ct.  Rep.  279;  Interstate  Commerce 
Commission  v.  Dlinois  C.  R.  Co.  215  U. 
a  452,  54  L.  ed.  280,  30  Sup.  Ct.  Rep. 
155;  Baltimore  &  0.  R.  Co.  v.  United 
States,  215  U.  S.  481,  54  L.  ed.  292,  30 
Sup.  Ct.  Rep.  164;  Robinson  v.  Balti- 
more &  0.  R.  Co.  222  U.  S.  506,  56  L. 
ed.  288,  32  Sup.  Ct.  Rep.  114;  Morris- 
dale  Coal  Co.  V.  Pennsylvania  R.  Co.  230 
U.  S.  304,  57  L.  ed.  1494,  33  Sup.  Ct. 
Rep.  938;  Mitchell  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  230  U.  S.  247,  57 
L.  ed.  1472,  33  Sup.  Ct.  Rep.  916 ;  Inter- 
state Commerce  Commission  v.  Balti- 
more &  0.  R.  Co.  225  U.  S.  326,  56  L. 
ed.  1107,  32  Sup.  Ct.  Rep.  742,  Ann. 
Cas.  I914A,  504;  New  York,  N.  H.  & 
H.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361,  50  L.  ed.  515,  26 
Sup.  Ct.  Rep.  272;  Montgomery  v.  Chi- 
cago, B.  &  Q.  R.  Co.  143  C.  C.  A.  138, 
228  Fed.  619. 

The  entire  proceeding  was  in  full  com- 
pliance with  the  Act  to  Regulate  Com- 
merce, the  whole  scope  of  which  is  ad- 
ministrative. The  Interstate  Commerce 
Commission,  and  not  the  courts,  should 
pass  upon  administrative  questions. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27 
Sup.  Ct  Rep.  350,  9  Ann.  Gas.  1075; 
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Baltimore  &  0.  R.  Co.  v.  United  States, 
215  U.  S.  481,  54  L.  ed.  292,  30  Si^>. 
Ct.  Rep.  164;  Robinson  v.  Baltimore  (k 
0.  R.  Co.  222  U.  S.  506,  56  L.  ed.  288, 
32  Sup.  Ct.  Rep.  114;  United  States  v. 
Pacific  &  A.  R.  ft  Nav.  Co.  228  U.  S.  87, 
57  L.  ed.  742,  33  Sup.  Ct.  Rep.  443; 
Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  57  L.  ed. 
1446,  33  Sup.  Ct  Rep.  893,  Ann.  Cas. 
1915 A,  315;  Mitchell  Coal  ft  Coke  Co. 
V.  Pennsylvania  R.  Co.  230  U.  S.  247, 
57  L.  ed.  1472, 33  Sup.  Ct  Rep.  916;  Mor- 
risdale  Coal  Co.  v.  Pennsylvania  R.  Co. 
230  U.  S.  304,  57  L.  ed.  1494,  33  Sup. 
Ct  Rep.  938;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  56  L.  ed.  257,  32  Sup.  Ct. 
Rep.  140;  Vulcan  Coal  ft  Min.  Co.  v. 
Dlmois  C.  R.  Co.  33  Inters.  Com.  Rep. 
52;  United  States  ex  reL  Stony  Fork 
Coal  Co.  y.  Louisville  ft  N.  R.  Co.  195 
Fed.  88. 

The  Interstate  Commerce  Commission 
was  the  sole  judge  of  the  weight  of  evi- 
dence and  the  wisdom  of  the  order. 

Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  57  L.  ed. 
1446,  33  Sup.  Ct  Rep.  893,  Ann.  Cas. 
1915 A,  315;  Baltimore  ft  0.  R.  Co.  v. 
United  States,  215  U.  S.  481,  54  L.  ed. 
292,  30  Sup.  Ct  Rep.  164;  Robinson  v. 
Baltimore  ft  0.  R.  Co.  222  U.  S.  506, 
56  L.  ed.  288,  32  Sup.  Ct.  Rep.  114;  Mor- 
risdale  Coal  Co.  v.  Pennsylvania  R.  Co. 
230  U.  S.  304,  57  L.  ed.  1494,  33  Sup.  Ct 
Rep.  938;  Mitchell  Coal  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  247,  57  L.  ed. 
1472,  33  Sup.  Ct.  Rep.  916. 

The  Act  to  Regulate  Commerce  im- 
poses upon  the  carrier  the  duty  to  pro- 
vide and  furnish  a  type  of  car  suitable 
for  the  transportation  in  which  it  is  en- 
gaged, upon  reasonable  request. 

Chicago  Bd.  of  Trade  v.  Chicago  ft 
A.  R.  Co.  4  I.  C.  C.  Rep.  187,  3  Inters. 
Com.  Rep.  233;  Covington  Stock- Yards 
Co.  V.  Keith,  139  U.  S.  128,  133,  36  L. 
ed.  73,  75,  11  Sup.  Ct  Rep.  461;  Atchi- 
son,  T.  ft  S.  F.  R.  Co.  v.  United  States, 
232  U.  S.  199,  217,  58  L.  ed.  568,  575,  34 
Sup.  Ct.  Rep.  291;  Ellis  v.  Interstate 
Commerce  Commission,  237  U.  S.  434, 
59  L.  ed.  1036,  35  Sup.  Ct  Rep.  645; 
United  States  v.  Union  Stock  Yards  ft 
Transit  Co.  226  U.  S.  286,  303,  57  L.  ed. 
226,  232,  33  Sup.  Ct.  Rep.  83;  Pennsvl- 
vania  Co.  v.  United  States,  236  U.  S.  351, 
362,  59  L.  ed.  616,  623,  P.U.R.1915B, 
261,  35  Sup.  Ct.  Rep.  370;  Loomis  v.  Le- 
high Valley  R.  Co.  240  U.  S.  42,  60  L. 
ed.  517,  36  Sup.  Ct.  Rep.  228. 

The  Act  to  Regulate  Commerce,  by 
legislative  declaration,  imposes  upon 
every  carrier  under  the  aet,  engaged  in 
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transportation^  tha  duty  to  provide  and 
fnmishi  upon  reasonable  request,  such 
ears  as  are  reasonably  necessary  for  the 
handling  of  such  traffic  in  interstate 
eommerce  of  which  it  is  a  carrier. 

Chicago,  B.  L  &  P.  R.  Co.  v.  Hardwick 
Farmers  Elevator  Co.  226  U.  S.  426,  57 
L.  ed.  284,  46  L.B.A.(N.S.)  203,  33  Sup. 
Ct  Rep.  174;  Yazoo  &  M.  Valley  R.  Co. 
▼.  Ghreenwood  Grocery  Co.  227  U.  S.  1, 
57  L.  ed.  389,  33  Sup.  Ct  Rep.  213;  St. 
Louis,  L  M.  ft  S.  R.  Co.  v.  Edwards,  227 
U.  S.  265,  57  L.  ed.  506,  33  Sup.  Ct.  Rep. 
262;  Hampton  v.  St  Louis,  L  M.  &  S. 
B.  Co.  227  U.  S.  456,  57  L.  ed.  596,  33 
Sup.  Ct  Rep.  263. 

It  is  the  duty  imposed  by  the  act  upon 
the  Interstate  Commerce  Commission  to 
enforce  the  duty  resting  upon  the  car- 
rier to  provide  and  furnish  cars  upon 
reasonable  request 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
OU  Co.  204  U.  S.  426,  51  L.  ed.  553,  27 
Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075; 
Baltimore  &  0.  R.  Co.  y.  United  States, 
215  U.  S.  481,  54  L.  ed.  292,  30  Sup.  Ct 
Bep.  164;  Mitchell  Coal  &  Coke  Co.  v. 
Pennsylvania  B.  Co.  230  U.  S.  247,  257, 
57  L.  ed.  1472,  1476,  33  Sup.  Ct  Bep. 
916;  Bobinson  v.  Baltimore  &  0.  B.  Co. 
222  U.  S.  506,  56  L.  ed.  288,  32  Sup.  Ct. 
Bep.  114;  United  States  v.  Pacific  &  A. 

B.  ft  Nay.  Co.  228  U.  S.  87,  57  L.  ed. 
742,  33  Sup.  Ct  Bep.  443;  Morrisdale 
Coal  Co.  y.  Pennsylvania  B.  Co.  230  U  S. 
304,  57  L.  ed.  1494,  33  Sup.  Ct  Bep.  938; 
Pennsylvania  B.  Co.  v.  Puritan  Coal 
Min.  Co.  237  U.  S.  121,  59  L.  ed.  867, 
35  Sup.  Ct.  Bep.  484;  Pennsylvania  B. 
Co.  y.  Clark  Bros.  Coal  Min.  Co.  238 
U.  S.  456,  59  L.  ed.  1406,  35  Sup.  Ct 
Rep.  896. 

The  word  ''cars,''  embraced  in  the 
amended  act,  §  1,  includes  all  kinds  of 
ears,  and  is  used  generically. 

Johnson  v.  Southern  P.  Co.  196  U.  S. 
1,  49  L.  ed.  363,  25  Sup.  Ct.  Bep.  158, 
17  Am.  Neg.  Bep.  412;  Schlemmer  y. 
Buffalo,  B.  ft  P.  B.  Co.  205  U.  S.  1,  51 
L.  ed.  681,  27  Sup.  Ct  Bep.  407;  Nor- 
folk  ft  W.  B.  Co.  v.  United  States,  101 

C.  C.  A.  249,  177  Fed.  623;  Atchison, 
T.  ft  S.  F.  B.  Co.  y.  United  States,  232 
U.  8. 199,  58  L.  ed.  568,  34  Sup.  Ct.  Bep. 
291;  Buttle  y.  Choctaw,  0.  ft  G.  B.  Co. 
75  C.  C.  A.  470,  144  Fed.  668;  Chicago, 
1£  ft  P.  8.  B.  Co.  y.  United  States,  116 
C  C.  A.  444,  196  Fed.  882;  Penn  Bef. 
Co.  y.  Western  New  York  ft  P.  B.  Co. 
208  U.  S.  208,  52  L.  ed.  456,  28  Sup.  a. 
Uep.  268. 

Webster  defines  facility,  "quality  of 

being  easily  performed.^  In  the  trans- 
6i£,  ed.  17 


portation  of  oil,  a  tank  car  is  eminent* 
ly  a  facility. 

State  ex  reL  Board  of  Transportation 
V.  Missouri  P.  B.  06.  29  Neb.  550,  45 
N.  W.  785;  Little  Bock  ft  Ft.  S.  B.  Co. 
V.  Oppenheimer,  64  Ark.  271,  44  L.B.A. 
353,  43  S.  W.  150. 

The  common  law  imposes  the  duty 
upon  carriers  to  furnish  cars  suitable 
for  the  transportation  in  which  they  are 
engaged. 

Texas  ft  P.  B.  Co.  y.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  40  L. 
ed.  940,  5  Inters.  Com.  Bep.  405, 16  Sup. 
Ct  Bep.  666;  Western  U.  Teleg.  Co.  y. 
CalL  Pub.  Co.  181  U.  S.  92,  45  L.  ed. 
765,  21  Sup.  Ct  Bep.  561;  Be  Debs,  158 
U.  S.  564^  39  L.  ed.  1092,  15  Sup.  Ct 
Bep.  900. 

Messrs.  Samuel  B.  Clarke  and  Charles 
W.  Atwater,  as  amici  curiie,  filed  a  brief 
on  behalf  of  the  Sterling  Salt  Company. 

Messrs.  John  G.  Johnson  and  Thomas 
Patterson  argued  the  cause,  and,  with 
Messrs.  Frederic  D.  McKenney  and 
Henry  Wolf  Bikl6  filed  a  brief  for  ap- 
pellee: 

It  is  not  pretended  that  the  Commis- 
sion had  any  power  to  make  orders  such 
as  those  here  under  discussion  prier  to 
the  Hepburn  amendment  of  1906  to  the 
Act  to  Regulate  Commerce.  In  fact  the 
Commission  itself  had  emphatically  dis- 
claimed any  such  power. 

Scofield  v.  Lake  Shore  ft  M.  8.  B. 
Co.  2  Inters.  Com.  Bep.  67;  Bice  y.  Cin- 
cinnati, W.  ft  B.  B.  Co.  8  Inters.  Com. 
Bep.  841. 

It  is  important  to  remember  that  the 
private  ownership  of  railroad  cars,  in- 
cluding tank  cars  used  in  the  transpor- 
tation of  oil,  had  continued  for  many 
years  and  was  well  known  to  the  public, 
to  the  Commission,  and  to  Congress.  In 
fact,  the  charter  of  the  Pennsylvania 
Bailroad  Company  requires  it  to  permit 
its  rails  to  be  used  as  a  highway  for  the 
movement  of  privately  owned  cars. 

Boyle  y.  Philadelphia  ft  B.  B.  Co.  54 
Pa.  310. 

The  Commission  itself  has  referred  to 
this  characteristic  of  the  railroad's  char- 
ter. 

Hillsdale  Coal  &  Coke  Co.  y.  Pennsyl* 
vania  B.  Co.  19  Inters.  Com.  Bep.  35d 

The  same  considerations  which  moved 
Commissioner  Bragg  to  deny  the  power 
of  the  Commission  under  the  original 
act  apply  with  equal  force  to  the  amend- 
ment of  1906. 

Scofield  y.  Lake  Shore  ft  1£  8.  B.  Co. 
supra. 

All  the  eases  decided  by  the  courts 
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with  reference  to  the  duty  to  furnish 
equipment  of  a  specialized  character  are 
found,  on  examination,  to  be  merely  il- 
lustrative of  the  duty  to  furnish  safe 
transportation.  The  typical  instance  is 
the  refrigerator  car,  and  the  principal 
cases  will  be  found  in  a  note  to  the  case 
of  Forrester  v.  Southern  R.  Co.  147  N. 
C.  653,  18  L.R.A.(N.S.)  508,  61  S.  E. 
524,  15  Ann.  Cas.  143. 

See  also  Atlantic  Coast  Line  R.  Co.  v. 
Geraty,  20  L.R.A.(N.S.)  310,  91  C.  C. 
A.  602, 166  Fed.  10. 

The  carrier  is  entitled  to  prescribe 
reasonable  rules  and  regrulations  with 
reference  to  the  manner  and  form  in 
which  shipments  will  be  received  for 
transportation. 

Harp  V.  Choctaw,  0.  ft  O.  R.  Co.  61 
C.  C.  A.  405, 125  Fed.  445;  United  States 
ex  rel.  Northwestern  Warehouse  Co  v. 
Oregon  R.  ft  Nav.  Co.  159  Fed.  975; 
Oxlade  v.  Northeastern  B.  Co.  15  C.  B. 
N.  S.  680,  143  Eng.  Beprint  952;  Bob- 
inson  v.  Baltimore  ft  0.  B.  Co.  64  C.  C. 

A.  281, 129  Fed.  753;  Millinery  Jobbers' 
Asso.  V.  American  Exp.  Co.  20  Inters. 
Com.  Bep.  498. 

Had  Congress  intended  to  impose  an 
obligation,  such  as  the  Commission  has 
asserted  in  these  cases,  so  important  a 
purpose  would  not  have  been  left  to  in* 
ference. 

Scofield  V.  Lake  Shore  ft  M.  S.  B.  Co. 
supra. 

With  the  passage  of  time,  the  reme- 
dies afforded  by  the  Interstate  Com- 
merce Act  were  found  to  be  inadequate 
to  accomplish  the  character  of  regula- 
tion desired  by  Congress,  and  new  obli- 
gations were  devolved  on  the  carriers, 
and  new  methods  of  enforcing  these  ob- 
ligations were  annexed  thereto,  in  order 
to  accomplish  the  desired  end.  In  creat- 
ing this  new  machinery,  however,  it  was 
not  made  co-extensive  with  all  the  obli- 
gations of  the  act,  but  was  limited  to 
the  cases  specified. 

Blume  V.  Wells  F.  ft  Co.  15  Inters. 
Com.  Bep.  53;  Joynes  v.  Pennsylvania 

B.  Co.  17  Inters.  Com.  Bep.  361;  Atlas 
Portland  Cement.  Co.  v.  Lehigh  Valley 
B.  Co.  32  Inters.  Com.  Bep.  487. 

The  word  "practice"  is  used  in  the  act 
in  its  customary  sense,  and  contemplates 
a  continued  method  of  operation,  which 
might  possibly  be  covered  by  a  formal 
regulation. 

Bail  ft  Biver  Coal  Co.  v.  Baltimore 
ft  O.  B.  Co.  14  Inters.  Com.  Bep.  86; 
Hillsdale  Coal  ft  Coke  Co.  v.  Pennsyl- 
vania B.  Co.  19  Inters.  Com.  Bep.  356; 
Interstate  Commerce  Commission  v. 
BUnois  C.  B.  Co.  215  U.  S.  452,  54  L. 
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ed.  280,  30  Sup.  Ct  Bep.  155;  Poncha- 
toula  Farmers'  Asso.  v.  Illinois  C.  B.  Co. 
19  Inters.  Com.  Bep.  513;  Ouerbacker 
Coffee  Co.  v.  Southern  B.  Co.  18  Inters. 
Com.  Bep.  566;  Wholesale  Fruit  ft  Pro- 
duce Asso.  V.  Atchison,  T.  ft  S.  F.  B. 
Co.  14  Inters.  Com.  Bep.  410;  Be  Bates 
on  Wool  23  Inters.  Com.  Bep.  151 ;  Fab- 
rication-in-transit Charges  29  Inters. 
Com.  Bep.  70;  Merchants  Cotton  Press 
ft  Storage  Co.  v.  Illinois  C.  B.  Co.  17  In- 
ters. Com.  Bep.  98;  Meredith  v.  St. 
Louis  Southwestern  B.  Co.  23  Inters. 
Com.  Bep.  31 ;  New  England  Coal  ft  Coke 
Co.  V.  Norfolk  ft  W.  B.  Co.  22  Inters. 
Com.  Bep.  398;  Commercial  Club  v. 
Northern  P.  B.  Co.  13  Inters.  Com.  Bep. 
288;  National  Wholesale  Lumber  Deal- 
ers' Asso.  V.  Atlantic  Coast  Line  B.  Co. 
14  Inters.  Com.  Bep.  154;  Kehoe  v. 
Nashville,  C.  ft  St.  L.  B.  Co.  14  Inters. 
Com.  Bep.  555;  Baltimore  Chamber  of 
Commerce  v.  Pennsylvania  B.  Co.  15  In- 
ters. Com.  Bep.  341;  Loomis  v.  Lehigh 
Valley  B.  Co.  240  U.  S.  43,  60  L.  ed.  517, 
36  Sup.  Ct.  Bep.  228. 

It  should  not  be  forgotten  that  the 
tank  really  supplies  the  place  of 
the  package  and  relieves  the  shipper  of 
the  necessity  of  providing  such  package. 
The  car  is  not  adapted  to  the  shipment 
of  goods  in  packages,  as  are  box  and 
gondola  cars,  which  are  sometimes  used 
for  the  transportation  of  commodities  in 
bulk,  but  is  adopted  only  to  the  trans- 
portation of  liquid  articles  unconfined 
in  any  package.  The  shippers  are  ask- 
ing in  effect,  therefore,  that  the  railroad 
be  required  to  furnish  the  package  for 
their  commodity,  and  this  has  been 
recognized  by  the  Commission  in  various 
of  its  decisions. 

Independent  Befiners'  Asso.  v.  West- 
em  N.  Y.  ft  P.  B.  Co.  4  Inters.  Com. 
Bep.  62;  Bice  v.  Cincinnati,  W.  ft  B.  B. 
Co.  3  Inters.  Com.  Bep.  841,  3  Inters. 
Com.  Bep.  757. 

To  permit  the  Commission  to  deter- 
mine finally  whether  or  not  a  given  con- 
troversy involves  a  "practice"  within 
the  meaning  of  the  act  would  be  to  en- 
able it  to  define  the  limits  of  its  own 
jurisdiction.  This  would  be  contrary  to 
the  settled  rule  that  it  is  a  question  of 
law  whether  or  not  a  given  controversy 
is  within  the  jurisdiction  of  the  Commis- 
sion. 

Interstate  Commerce  Commission  v. 
Union  P.  B.  Co.  222  U.  S.  541,  56  L.  ed. 
308,  32  Sup.  Ct.  Bep.  108. 

The  decisions  clearly  sustain  the  case 
of  the  railroad  company.  Thus,  the 
order  entered  in  the  case  of  Baltimore 
ft  0.  B.  Coi  y.  Interstate  Commerce  Com- 
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mission,  221  U.  8.  612,  65  L.  ed.  878,  31 
Sup.  Ot.  Hep.  621,  and  Interstate  Com- 
merce Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  56  L.  ed.  729,  32  Sup. 
Ct.  Bep.  436,  were  both  sustained  under 
§  20  of  the  act,  which  speciiically  au- 
thorizes the  Commission  to  require  re- 
ports, etc  In  no  way  do  they  indicate 
any  disposition  on  the  part  of  this  court 
to  enlarge  the  right  to  enter  an  order 
in  a  case  coming  oefore  the  Commission 
on  complaint,  as  prescribed  in  §§  15  and 
16. 

The  case  of  the  Atchison,  T.  ft  8.  F.  B. 
Co.  v.  United  States,  232  U.  8.  199,  58 
L.  ed.  568,  34  Sup.  Ct.  Bep.  291,  in- 
▼olves  what  is  admitted  to  be  a  prac- 
tice, and  therefore  was  properly  within 
the  scope  of  §  15.  Moreover,  the  con- 
test in  this  case  was  with  regard  to  the 
right  to  perform  the  service,  not  with 
r^ard  to  the  obligation  to  do  so. 

The  Pipe  line  Cases  (United  States 
y.  Ohio  Oil  Co.)  234  U.  S.  548,  58  L.  ed. 
1459,  34  Sup.  Ct  Bep.  956,  the  only  de- 
cisions invoked,  are  distinguishable  be- 
cause they  involve  an  investigation 
begun  by  the  Commission  itself;  and  fur- 
thermore, no  contention  was  there  pre- 
sented that  the  order  was  not  within  the 
scope  of  the  Commission's  authority,  if 
the  obligation  in  question  was  devolved 
Topon  the  Pipe  lines  by  the  act.  In  the 
absence  of  an  attack  on  the  procedure 
adopted  by  the  Conmiission,  the  case  is 
without  bearing  upon  this  feature  of  the 
controversy. 

The  order  of  the  Commission  is  not 
administrative  in  character,  but  is  un- 
certain, indefinite,  and  unlawfuL 

International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  216,  58  L.  ed.  1284,  34 
Sup.  Ct.  Bep.  853;  Collins  v.  Kentucky, 
23^1  U.  S.  634,  58  L.  ed.  1510,  34  Sup.  Ct. 
Bep.  924. 

^  That  the  question  before  the  Conmiis- 
flion  is  not  administrative  in  character 
is  clearly  indicated  by  the  fact  that  the 
Supreme  Court  of  the  United  States  has 
sustained  court  actions  for  failure  to 
furnish  equipment  in  the  cases  of  Louis- 
ville 4  N.  B.  Co.  V.  F.  W.  Cook  Brew- 
ing Co.  223  U.  8.  70,  56  L.  ed.  355,  32 
Sup.  Ct.  Bep.  189;  Eastern  B.  Co.  v. 
littlefield,  237  U.  8.  140,  59  L.  ed.  878, 
as  Sup.  Ct.  Bep.  489;  Pennsylvania  B. 
Co.  T.  Puritan  Coal  Min.  Co.  237  U.  8. 
121,  69  L.  ed.  867,  35  Sup.  Ct.  Bep.  484 
and  Illinois  C.  B.  Co.  v.  Mulberry  Hill 
Coal  Co.  238  U.  8.  276,  69  L.  ed.  1306, 
36  Sup.  Ct.  Bq).  760. 

Nor  is  the  case  of  Pennsylvania  B.  Co. 

T.  Clark  Bros.  Coal  Min.  Co.  238  U.  S. 

466,  69  L.  ed.  1406,  35  Sup.  Ct  Bep.  896^ 
•1  Ii.  ed. 


any  authority  for  the  jurisdiction  of  the 
Commission.  That  was  a  discrimination 
case,  pure  and  simple^  and  indicates 
nothing  as  to  the  jurisdiction  of  the 
Commission  in  cases  which  do  not  in- 
volve— ^as  the  cases  at  bar  do  not — ^the 
discrimination  feature. 

The  order  of  the  Commission  is  de- 
fective in  that  it  requires  the  railroad 
company  to  supply  cars  for  movement 
over  the  lines  of  other  carriers. 

Oulf,  C.  ft  8.  F.  B.  Co.  V.  State,  66 
Tex.  Civ.  App.  353, 120  8.  W.  1028;  Gal- 
veston, H.  ft  8.  A.  B.  Co.  T.  Jones,  104 
Tex.  92, 134  8.  W.  328. 

Mr.  Justice  McKenna,  after  stating 
the  case  as  above,  delivered  the  opinion 
of  the  court : 

The  question  in  tht  case  is.  Has  the 
Commission  the  jurisdiction  exercised 
by  the  order?  It  is  not  denied  that  the 
Commission  has  power  over  th^  general 
equipment  of  a  carrier,  but  it  is  denied 
that  it  has  power  to  require  ''vehicles 
of  a  special  type  having  no  reference  to 
the  safety  of  transportation,"  and  to 
this  distinction  the  argument  of  counsel 
for  the  railroad  company  is  addressed. 

The  judgment  of  the  district  court 
had  somewhat  broader  basis.  The  court 
said:  ''The  act  to  regulate  commerce 
[218]  does  not  confer  upon  the  Inter- 
state Commerce  Commission  all  power 
over  cars  and  other  instrumentalities  of 
shipment  And  that,  aside  from  special 
enactments,  Tederal  legislation  regu- 
lating commerce,  in  so  far,  at  least,  as 
it  is  contained  in  the  act  of  1887  [24 
Stat  at  L.  379,  chap.  104^  Comp.  Stat. 
1913,  §  8563]  and  its  amendments,  has 
thus  far  left  carriers  free  to  exercise 
their  own  judgment  in  the  purchase,  con- 
struction, and  equipment  of  their  roads 
and  in  the  selection  of  their  rolling 
stock.''  Indicating  that  the  law  con- 
ferred upon  the  Commission  the  power 
to  prevent  and  redress  unfair  practices 
and  discriminations,  the  court  further 
said :  "We  find  nothing  in  the  law  which 
confers  upon  the  Commission  power  to 
compel  a  carrier  to  acquire  facilities  it 
does  not  possess,  or  to  acquire  better 
facilities  than  those  it  possesses,  not 
with  the  object  of  preventing  discrimina- 
tion and  preferences,  but  in  order  that 
the  shipper  may  have  larger,  better,  and 
perhaps  more  economical  facilities.'' 

And  coming  to  consider  the  question 
of  power  conferred  by  the  Interstate 
Commerce  Act  of  1887,  as  amended  in 
1906  [34  Stat,  at  L.  584  chap.  3591, 
Comp.  Stat  1913,  S  8563],  the  court  de- 
eided  that  the  amendment  ^added  noth 
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ing  to  the  original  daty  of  the  earner  as 
prescrioed  by  the  original  act  and  as  in- 
terpreted by  the  Commission,  and  vest- 
ed in  the  Commission  no  increase  of 
power  over  cars  as  instrumentalities  of 
shipment." 

To  this  proposition  the  United  States 
and  the  Commission  oppose  the  conten- 
tions that  ''it  is  the  duty  of  every  in- 
terstate carrier  to  provide  and  furnish 
upon  reasonable  request  such  cars  as  are 
reasonably  necessary  for  handling  the 
normal  trafftc  of  which  it  is  a  common 
carrier/'  and  that  the  Commission  is 
given  jurisdiction  to  enforce  the  duty. 

The  power  of  the  Commission  has  been 
given  precedence  and  dominance  in  the 
argument,  the  extent  of  the  duty  of  car- 
riers coming  in  secondarilyi  though  im- 
portant to  be  considered.  In  other 
words,  the  main  question  presented 
[210]  iBf  whatever  be  the  duly  of  car- 
riers as  to  the  equipment  they  must  have 
or  furnish,  whether  the  interstate  Com- 
merce Commission  is  the  tribunal  to  en- 
force the  duty. 

A  comparison  of  the  act  as  passed  in 
1887  with  the  amendment  of  1906  be- 
comes necessary,  and  a  consideration 
of  the  rulings  under  the  former  as  an 
interpreter  of  the  latter. 

The  Act  of  1887  (24  Stat,  at  L.  379, 
•chap.  104,  Comp.  Stat.  1913,  §  8563)  pro- 
vided that — 

''The  term  'railroad'  as  used  in  this 
act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by 
any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  con- 
tract, agreement,  or  lease;  and  the  term 
^transportation'  shall  include  all  instru- 
mentalities  of    shipment    or   carriage." 

The  word  "transportation"  is  the  cru- 
cial word,  and  its  definition  in  the 
amendment  of  1906  is  as  follows: 

"  .  .  .  .  and  the  term  'transporta- 
tion' shall  include  cars  and  other  ve- 
hicles and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  irre- 
spective of  ownership  or  of  any  con- 
tract, express  or  implied,  for  the  use 
thereof  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refriger- 
ation or  icing,  storage,  and  handling 
of  property  transported ;  and  it  shall  be 
the  duty  of  every  carrier  subject  to  the 
provisions  of  this  act  to  provide  and 
famish  sueh  transportation  upon  rea- 
sonable request  therefor.  .  .  ."  And 
this,  it  is  contended,  must  be  read  in 
^oimeetion  with  §  12  as  amended  March 
%  1889|  as  follows: 


a 


•  •  and  the  Commission  is  hevs- 
by  authorized  and  required  to  execute 
and  enforce  the  provisions  of  this  aet.*^ 
(25  Stat,  at  L.  855,  858,  chap.  382,  Conqfi. 
Stat.  1913,  §§  8569,  8576.) 

Section  1  of  the  Act  of  1887  came  be- 
fore the  Commission  for  oonsideratiooi 
and  the  duty  thereunder  of  carriers  to 
furnish  tank  cars  for  the  transportation 
of  petroleum,  in  [220]  Scofield  v.  Lake 
Shore  A  M.  S.  B.  Co.  2  L  C.  C.  Rep. 
90,  2  Inters.  Com.  Bep.  67.    The  opinion 
is  too  long  to  review.    It  is  enough  to 
say  of  it  that  it  considered  the  condi- 
tions of  the  oil  trade,  the  different  meth- 
ods of  shipping  oil  in  barrels  and  in 
tank  cars,  and  stated  that  the  latter 
method  had  become  established,  though 
very  few  of  the  railroads  of  the  country 
owned  tai^  cars;  compared  the  cost  and 
advantages  of  the  methods,  and  from 
this  declared  that  it  was  obvious  that 
where  the  carriers  did  not  furnish  tank 
cars,  one  shipper  could  not  compete  in 
all  respects  upon  equal  terms  with  an- 
other shipper  who  furnished  tank  ears 
for  the  transportation  of  his  oil,  unless 
he  also  furnished  tanks;  and,  following 
a  former  decision,  declared  that  it  was 
properly  the  business  of  the  carrier  to 
supply  the  rolling  stock  for  the  freight 
he  offers  or  proposes  to  carry,  and  that 
if  the  diversities  of  the  traffie  are  sueh 
that  this  is  "not  always  practicable,  and 
consignors  are  allowed  to  supply  it  them- 
selves, the  carrier  must  not  allow  his 
own  deficiencies  in  this  particular  to  be 
made  the  means  of  putting  at  an  unrea- 
sonable  disadvantage   those  who  make 
use  in  the  same  traffic  of  the  facilities 
he  supplies."     To  prevent  such  disad- 
vantages or  preferences  the  Commission 
decided  it  had  power;  to  enforce  the 
duty  of  supplying  cars  it  decided  it  had 
not  the  power. 

Section  3  of  the  act  was  asserted 
against  the  conclusion,  and  the  Commis- 
sion replied  that  that  section  applied 
only  to  facilities  between  connecting 
lines,  and  did  not  embrace  ear  equip- 
ment for  the  origination  of  freight ;  and, 
referring  to  §  1,  it  was  said: 

"The  term  'instrumentalities  of  ship- 
ment or  carriage,'  as  fcmnd  in  the  fixst 
section  of  the  statute,  of  course  includes 
cars,  but  they  are  such  cars  as  are  pro- 
vided by  the  carrier  or  used  by  it  in 
interstate  commerce,  and  the  statute  no- 
where clothes  the  Commission  with  pow- 
er to  determine  what  kind  of  ears  the 
carrier  should  use  for  this  purpose  and 
require  the  carrier  to  place  upon  its  line 
for  [221]  use  in  this  business  sneh  kind 
and  number  of  cars  as  the  Commission 
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BAj  decide  will  constitute  a  proper  and 
necessary  equipment  of  car  service.  The 
duty  of  every  such  carrier  is  none  the 
less  obligatory  at  common  law,  and  by 
its  charter  to  furnish  an  adequate  and 
proper  car  equipment  for  all  the  busi- 
ness of  this  character  it  undertakes  and 
advertises  in  its  tariffs  it  will  do.  The 
statute  does  not  undertake  to  clothe 
the  Interstate  Commerce  Commission 
with  the  power  by  summary  proceedings 
of  compelling  a  railroad  company  to  per- 
form all  huB  common-law  dutieSi  but 
leaves  many  of  these  to  be  enforced  in 
the  courts  by  suits  for  damages  and  by 
other  proceedings.    •    •    • 

''The  power,  if  it  should  be  held  to 
exist  at  all,  on  the  part  of  the  Inter- 
state Commerce  Commissioni  to  require 
a  earner  to  furnish  tank  ears  when  that 
carrier  is  furnishing  none  whatever  in 
its  business,  would  apply  equally  to 
sleeping  cars,  parlor  cars,  fruit  cars, 
vefngerator  cars,  and  all  manner  of  cars 
as  occasion  might  require,  and  would  be 
limited  only  by  the  necessities  of  inter- 
state commerce  and  the  discretion  of  the 
Interstate  Commerce  Commission.  A 
power  so  extraordinary  and  so  vital, 
reached  by  construction,  could  not  justly 
rest  up<m  any  less  foundation  than  that 
of  direct  expression  or  necessary  impli- 
cation, and  we  find  neither  of  these  in 
the  stotute.^ 

And  it  was  declared  that  the  lawmak- 
ing power  had  not  itself  undertaken  the 
iMponsibility  or  clothed  the  Commission 
wUn  the  responsibility  of  directing  a 
carrier  to  supply  itself  with  any  particu- 
lar kind  of  equipment  or  cars,  or,  in 
fact,  any  equipment  or  cars  at  all  for 
the  transportation  of  freight  over  its 
line.  It  will  be  observed,  therefore,  that 
all  of  the  elements  that  entered  into  the 
problem  of  the  power  of  the  Commission 
and  the  reasons  which  seemed  to  impel 
its  exercise  were  considered. 

There  was  a  repetition  of  the  elements 
and  decision  in  Re  Tranroortation  St 
Refrigeration  of  Fruit,  10  Inters.  Com. 
Rep.  360,  373  (1904).  It  was  there  said 
that  the  Commission  was  of  opinion 
[222]  that  it  was  the  duty  of  railroad 
companies  to  furnish  refrigerator  cars 
for  the  transportation  of  fruit;  that  at 
one  time  carriers  might  have  declined  to 
provide  this  special  kind  of  equipment, 
but  that  the  trade  had  so  grown  that 
the  carriers  ''might  as  well  decline  to 
provide  stock  cars  for  the  transportation 
of  live  stock  as  refrigerator  cars  for 
tiie  carriage  of  perishable  commodities." 
It  was,  however,  added:  "But  this  duty  | 
does  not  spring  from  the  act  to  regulate 
ei  h.  ed. 


commerce,  nor  has  this  Commissioii  any 
jurisdiction  of  that  matter.  It  arises 
out  of  the  common-law  liability  of  tilie 
defendant  railway  companies  as  common 
carriers,  and  redress  for  failure  to  ful- 
fil it  must  be  sought  in  the  courts.'' 

Certain  abuses  were  pointed  out  in 
that  case  and  the  tendency  of  the  owner- 
ship of  cars  by  private  car  lines  to  mo- 
nopoly, and  as  a  consequence  it  was 
urged  upon  the  CommiRmon  that  carriers 
should  not  be  permitted  to  make  exclu- 
sive contract  with  private  car  lines  like 
those  then  under  consideration,  but 
should  be  compelled  to  provide  their 
own  equipment  The  Conmiission  re- 
plied, at  page  377:  "The  facts  before 
us  call  for  no  expression  of  opinion  on 
that  subject,  and  none  is  attempted." 

This,  then,  was  the  view  of  the  Inter- 
state Commerce  Commission  of  the  duty 
of  carriers  and  of  its  power  over  them; 
that  is,  that  it  was  the  duty  of  carriers 
to  provide  and  furnish  equipment  for 
transportation  of  commodities,  and  that 
this  duty  might  expand  with  time  and 
conditions,  the  special  car  becoming  the 
common  car,  and  the  shipper's  right  to 
demand  it  receiving  the  sanction  of  law. 
But  the  Commission  decided  it  was  the 
sanction  of  the  conmion  law,  not  of 
the  statute,  and  that  the  remedy  was  in 
the  courts,  not  in  the  Commission.  With 
this  view  we  start  as  the  first  element  of 
our  decision. 

But  a  change  in  the  statute  and  rem- 
edy is  asserted, — a  change,  it  is  further 
asserted,  consequent  upon  a  demand  for 
a  greater  administrative  power  and  rem- 
edy. To  sustain  [228]  the  assertions 
the  reports  of  the  Commission  are  ad- 
duced, the  leerislation  it  recommended, 
and  the  comments  of  the  l^^lators. 

It  is  especially  to  be  noted  that  the 
amendment  of  1906  is  in  the  exact  lan- 
guage of  the  recommendation  of  the 
Commission,  as  far  as  concerns  that  part 
which  defines  "railroad"  and  "transpor- 
tation.'' 

The  Senate  committee  on  interstate 
commerce  had  instituted  an  extended  in- 
quiry and  members  of  the  Commission 
appeared  before  the  special  committee 
which  had  been  appointed  and  presented 
a  bill  which  the  Commissioners  said  can- 
bodied  their  recommendations,  and  which 
the  Commission  subsequently  made  part 
of  its  19th  annual  report.  Significant 
explanations  accompanied  the  bill.  It 
was  stated :  "The  form  of  the  proposed 
measure,  as  will  appear  upon  inspection, 
is  an  amendment  of  certain  sections  of 
the  present  statute.  .  •  .  Aside  from 
the  main  question— the  grant  of  power 
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to  the  CommiBsioiiy  after  hearing,  to  fix 
the  future  rate — sevend  other  amend- 
ments are  proposed  with  the  view  of  im- 
proving the  law  as  a  remedial  measure, 
and  these  amendments  will  now  be  re- 
ferred to  under  appropriate  headings, 
one  of  which  was  as  follows: 

''Enlargement  of  Jurisdiction. 

^t  will  be  seen  that  the  changes  pro- 
posed in  the  first  section  are  designated 
(a)  to  somewhat  increase  the  jurisdic- 
tion of  the  law  as  to  the  carriers  sub- 
ject to  its  provisions  and  (b)  to  bring 
within  the  scope  of  the  law  certain 
charges  and  practices  which  are  not  now 
subject  to  regulation,  or  respecting 
which  there  is  dispute  as  to  the  power 
of  the  Commission.  The  first  purpose 
is  accomplished  by  leaving  out  of  the 
first  paragraph  the  phrase  'under  a  com- 
mon contool,  management,  or  arrange- 
ment,' in  order  to  reach  certain  classes 
of  carriers  which  are  now  exempt  from 
the  obligations  and  requirements  of  the 
act.  The  second  purpose  [224]  is 
sought  to  be  accomplished  by  enlarging 
the  definition  of  the  term  'transporta- 
tion,' so  as  to  include  the  charges  for 
various  services,  such  as  refrigeration 
and  the  like,  which  are  now  claimed  to 
be  beyond  our  authority.  The  obliga- 
tion to  furnish  and  provide  the  services 
here  referred  to  is  also  imposed,  which 
is  likewise  a  point  now  in  dispute.  No 
other  changes  are  proposed  in  the  first 
five  sections  of  the  act,  which  are  com- 
monly spoken  of  as  containing  its  prin- 
cipal or  substantive  provisions.  In  other 
words,  the  only  amendment  suggested  in 
this  regard  is  an  enlargement  of  juris- 
diction. In  this  connection,  and  as  il- 
lustrative of  the  matters  here  referred 
to,  the  subject  of  refrigeration  charges 
may  be  properly  considered." 

Then  follows  a  consideration  of  re- 
frigeration charges,  the  dispute  that 
existed  as  to  whether  the  shipper  or  the 
carrier  should  bear  the  expense  of  re- 
frigeration, and  the  controversy  over 
the  jurisdiction  of  the  Commission.  It 
was  said  that  "the  Congress  ought  to 
make  that  service,  by  express  provision 
in  the  law,  a  part  of  the  transportation 
itself.  We  do  not  at  this  time  recom- 
mend that  carriers  should  be  prohibited 
from  using  private  cars  or  from  employ- 
ing the  owners  of  such  cars  to  perform 
the  icing  service  if  they  find  that  course 
to  their  advantage,  but  we  do  recom- 
mend that  these  charges  should  be  put 
on  the  same  basis  as  all  other  freight 
charges.  They  idiould  be  published  and 
maintained  the  same  as  the  transporta- 
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tion  charge,  and  be  subject  to  the  same 
supervision  and  control." 

Under  the  heading,  "Terminal  BoadSf 
Elevator  Charges,  and  Private  Cars," 
the  following  was  said : 

"It  has  been  suggested  that  the  Con* 
gross  should  prohibit  railways  from  em- 
ploying any  agency  or  using  any  facil- 
ity in  the  transportation  of  property 
which  is  furnished  by  the  owner  of  the 
property.  We  should  hesitate  to  recom- 
mend at  this  time  so  drastic  a  measure 
as  that.  [225]  Assuming  that  such  a 
law  would  be  a  constitutional  exercise 
of  authority,  it  would  seriously  inter- 
fere with  property  rights  which  have 
Sown  up  under  the  present  system, 
oreover,  there  are  many  instances  in 
which  the  service  can  be  rendered  or  the 
facility  famished  more  advantageously 
both  to  the  shipper  and  railway,  and 
without  injury  to  the  public,  if  provided 
by  the  shipper  himself." 

After  commenting  on  the  amendment 
to  §  16  and  the  added  §  16a,  the  Com- 
mission explained  that — 

"It  will  thus  be  seen  that  the  substan- 
tial amendments  proposed  are  few  in 
number  and  easily  understood,  the  re- 
maining changes  bein^  merely  such  as 
are  needful  to  harmonise  other  parts  of 
the  act  with  the  main  amendments. 
.  •  •  In  brief,  the  proposed  measure 
amends  certain  sections  of  the  act  to 
reg^ate  commerce  and  is  confined  to 
such  recommendations  as  are  denned 
necessary  to  effect  its  intended  pur- 
pose, and  thereby  furnish  adequate  pro- 
tection against  excessive  and  discrimi- 
nating eluurges." 

It  will  be  observed  that  there  is  not 
one  word  in  the  report  that  indicates 
that  there  was  a  necessity  or  desire  for 
the  power  exercised  in  the  order  under 
review.  Indeed,  there  was  directly  ex- 
pressed an  approval  of  private  cars,  and 
the  opinion  declared  that  they  were  a 
facility  which  could  be  furnished  more 
advantageously  both  to  the  shipper  and 
the  railroad,  without  injury  to  the  pub- 
lic, if  provided  by  the  shipper  himself, 
and  the  recommendation  was  that  they 
be  brought  under  the  jurisdiction  of  the 
Commission  and  thereby  prevent  oppres- 
sive and  discriminatory  practices;  the 
principle  being,  to  borrow  from  another, 
that  all  services  incident  to  transporta- 
tion, whether  primary  (carrying  the 
goods)  or  accessorial  (caring  for  the 
goods  in  transit  whenever  such  care 
calls  for  special  facilities  or  special 
equipment),  should  be  subject  to  the 
same  supervision  and  regulation. 

[226]  But  is  there  anything  in  the 

841  V.  B. 


Uii. 


ONITED  STATES  t.  PENKSTLVANIA  B.  Oa 


226-228 


words  of  the  amendment  which  exhibits 
on  the  part  of  Congress  a  larger  knowl- 
edge of  conditions  than  the  Commission 
had,  and  that  Congress,  in  a  broader 
eomprehension  and  judgment  of  the  con- 
ditions and  their  remedy,  gave  the  Com- 
mission a  greater  jurisdiction  than  that 
which  in  any  way  occurred  to  it  was 
necessary? 

The  act  as  it  was  enacted  in  1887  de- 
fined the  term  ''railroad"  and  the  term 
transportation/'  the  latter  as  follows: 
''And  the  term  'transportation'  shall  in- 
elude  all  instrumentalities  of  shipment 
or  carriage."  The  definition  was  very 
eomprehensive,  and  needed  not  the 
mobilization  of  its  denotation;  but  this 
subsequently  was  attempted.  Words,  in- 
deed, were  multiplied — was  meaning 
changed f 

In  1906  the  term  "transportation"  was 
defined  to  "include  cars  and  other  yehi- 
eles  and  all  instrumentalities  and  facil- 
ities of  shipment  or  carriage.  .  .  ." 
The  words  are  not  much  less  general 
than  the  words  of  the  Act  of  1887. 
There  is  no  advance  made  by  them  or 
enlargement  of  meaning.  There  was 
simply  a  useless  tautology.  But  grant- 
ing it  was  not  and  that  Congress  deemed 
a  special  declaration  of  things  to  be 
necessary,  such  declaration  did  not  alter 
the  relation  of  the  companies  to  them. 
The  duty  which  attached  to  "instrumen- 
talities" of  the  Act  of  1887  attached  to 
the  things  covered  by  its  comprehensive 
generality, —  to  the  things  declared  in 
the  amendment  of  1906,  that  is,  to 
**cars,"  "vehicles,"  "facilities."  And 
this  duty  under  the  Act  of  1887,  we  have 
seen,  had,  in  the  opinion  of  the  Commis- 
sion, the  sanction  only  of  the  common 
law.  Under  the  amendment  the  most 
that  can  be  said  is  that  the  duty  is  par- 
ticularized. Its  sanction  is  not  en- 
larged. 

But  other  words  occur  which,  it  is  con- 
tended, have  such  effect.  These  words 
are:  "And  it  shall  be  the  duty  of  every 
carrier  ...  to  provide  and  furnish 
such  transportation  upon  reasonable  re- 
qncRt  therefor.     .    .     ." 

[227]  This,  however,  is  but  the  expres- 
sion of  a  necessary  implication.  It  was 
useless  to  declare  that  whatever  a  car- 
rier must  do,  he  must  do  "upon  reason- 
able request."  The  duty  having  been 
imposed,  it  necessarily  could  be  demand- 
ed. But  the  expression  of  the  right,  if 
it  needed  expression,  adds  nothing  of 
indication  to  the  previous  words  of  the 
tribunal  by  which  the  demand  was  to 
be  enforced. 

But  it  is  said  the  duty  having  explicit 
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declaration,  the  power  to  enforce  it  was 
found  in  §  12  as  amended  March  2, 1899, 
as  follows :  "And  the  Commission  is  here- 
by authorized  and  required  to  execute 
and  enforce  the  provisions  of  this  act." 
(25  Stat,  at  L.  855,  858,  chap.  382,  Comp. 
Stat.  1913,  §§  8569,  8576.) 

But  this  casts  us  back  to  our  general 
considerations,  to  which  we  may  only 
add  that  there  was  no  question  of  the 
duty  of  carriers  either  under  the  Act  of 
1887  or  under  the  amendment  of  1906. 
It  was  their  duty  under  both  to  furnish 
the  instrumentalities  of  transportation. 
The  question  is  whether,  under  the  lat- 
ter, as  under  the  former,  jurisdiction  to 
enforce  the  duty  was  at  common  law  in 
the  courts,  or  under  the  statute  and  in 
the  Commission;  and  we  have  seen  that 
it  was  the  view  of  the  Commission 
that  the  remedy  was  in  the  courts,  and 
that  the  amendment  of  1906  was  not  in- 
tended to  and  did  not  change  the  remedy. 
In  other  words,  that  Congress  in  effect 
accepted  the  explanation  of  the  Commis- 
sion and  approved  its  decisions.  We 
repeat,  the  amendment  of  1906  was 
drawn  by  and  recommended  by  the  Com- 
mission, and  it  may  be  assumed  was  not 
intended  to  have  nor  given  larger  im- 
port in  the  law  than  it  had  in  the  recom- 
mendation. United  States  v.  Louisville 
&  N.  R.  Co.  236  U.  S.  318,  333,  et  seq., 
59  L.  ed.  598,  605,  35  Sup.  Ct.  Rep. 
363. 

There  was  amendment  in  1910  [36 
Stat,  at  L.  550,  551,  chap.  309,  Comp. 
Stat.  1913,  §§  8581,  8583],  not  of  §  1 
in  any  particular  relevant  to  our  discus- 
sion, but  of  §§  13  and  15.  It  was  said 
by  the  committee  which  reported  them 
for  consideration  that  under  §  15,  as  it 
then  stood,  the  authority  [228]  of  the 
Commission  to  enter  an  order  was  "con- 
fined to  the  subject  of  rates  for  trans- 
portation and  regulations  or  practices 
'affecting  such  rates,'  and  the  establish- 
ment of  through  routes  where  'no  rea- 
sonable or  satisfactory  through  route 
exists.' "  And  the  committee  added  that 
as  recommended  to  be  amended  §  15 
"will  have  its  scope  largely  increased 
and  the  jurisdiction  of  the  Commission 
will  be  much  enlarged;"  and  that  "by 
the  amendment  the  Commission  is  given 
jurisdiction  to  enter  orders  not  only 
regarding  rates,  but  regarding  classifica- 
tions, regulations,  or  practices,  whether 
they  affect  rates  or  not,  and  make  or- 
ders requiring  conformity   thereto. 

"Practices"  were  not  otherwise  or  pre- 
cisely defined  either  in  the  report  or  in 
the  amendment  recommended  and  as 
finally  passed.    Regarding  only  its  broad 
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Ifenerality  anything  may  be  aaseried  of 
it;  regarding  its  context  and  the  condi- 
tions which  existed,  an  immediate  limi- 
tation of  it  is  indicated,  made  necessary, 
as  we  shall  presently  show. 

Section  15  provides  that  whenever, 
after  full  hearing,  as  provided  by  §  13, 
the  Commission  should  be  of  opinion 
that  any  individual  or  joint  rates  col- 
lected by  a  common  carrier  or  "that  any 
individual  or  joint  classifications,  regula- 
tions, or  practices  whatsoever  of  such 
carrier  or  carriers  subject  to  the  provi- 
sions" of  the  act  are  "unjust  or  unrea- 
sonable or  unjustly  discriminatory,  or 
unduly  preferential  or  prejudicial  or 
otherwise  in  violation  of  any  of  the  pro- 
visions of"  the  act,  the  Commission  is 
authorized  and  empowered  to  determine 
and  prescribe  what  shall  be  the  just 
and  reasonable  rate  or  rates  and  ^hat 
individual  or  joint  classification,  regula- 
tion, or  practice  is  just,  fair,  and  reason- 
able," and  make  an  order  that  the  carrier 
shall  cease  and  desist  from  the  charging 
of  excessive  rates,  and  shall  adopt  the 
elassification  and  conform  to  and  observe 
the  regulation  or  practice  prescribed;  the 
order  to  continue  such  time,  not  exceed- 
ing two  years,  as  shall  be  prescribed  by 
the  Commission. 

[229]  Applying  the  section,  it  is  con- 
tended that  the  neglect  to  provide  or  cer- 
tainly the  refusal  to  furnish  tank  cars 
is  a  "practice,"  and  became  especially  so 
by  the  reply  made  by  the  railn)ad  to  the 
request  to  furnish  them. 

Let  us  test  the  contention  and  see 
where  it  takes  us.  The  request  was  for 
a  special  facility,  a  combination  of  pack- 
age and  car,  and  the  question,  then,  is 
whether  the  neglect  to  provide  it  or  to 
furnish  it  was  a  'practice"  within  the 
meaning  of  §  15.  The  far-reaching  effect 
of  an  affirmative  answer  is  instantly  ap- 
parent, and  there  must  be  hesitation  to 
declare  it  from  the  use  of  so  inapt  a 
word  as  'practice."  Following  a  well- 
known  rule  of  construction,  we  must 
rather  suppose  its  association  was  in- 
tended to  confine  it  to  acts  or  conduct 
having  the  same  purpose  as  its  asso- 
ciates. And  there  were  many  such  acts 
for  which  the  word  could  provide, — 
practices  which  confused  the  relation  of 
shippers  and  carriers,  burdened  trans- 
portation, favored  the  large  shipper,  and 
oppressed  the  small  one.  These  have 
illustration  in  decisions  of  the  Commis- 
sion. And  this  was  purpose  enough, 
remedied  all  that  was  deemed  evil  in 
privately  owned  cars  of  any  type.  Be- 
yond that  it  was  not  necessary  to  go; 
beyond  that  there  were  serious  impedi-' 
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ments  to  gpiag;  and  wa  eannot  bat  be- 
lieve that  if  beyond  that  it  was  intend- 
ed to  go,  there  would  have  been  explicit 
declaration  of  the  intent,  with  such  pro- 
vision as  to  notice  and  time  and  prepara- 
tion as  its  consequences  would  demand; 
not  ambushed  in  obscurity  and  suddenly 
disclosed  by  construction  to  turn  accept- 
ed custom  into  delinquency, — ^a  construc- 
tion that  could  be  disputeid  and  was  dis- 
puted. 

Three  conmiissioners  out  of  seven  dis- 
sented, they  declaring  that  if  the  act 
conferred  power  upon  the  Commission 
to  order  a  carrier  to  enlarge  its  comple- 
ment of  cars  it  would  follow  that  tiba 
Commission  had  also  the  power  to  order 
enlargement  of  terminal  faddities,  in- 
crease in  the  number  of  loeomotives,  and 
extension  of  tracks  or  branches.  1^2301 
In  fact,  it  was  said  that  no  facility  of 
transportation  would  be  exempt.  The 
purpose  of  the  provision  reviewed  was 
declared  to  be  the  regulation  of  facil- 
ities possessed  by  the  carrier,  that  there 
should  be  no  unjust  discrimination,  and 
the  plain  intent  to  be  that  the  shipper 
should  not  be  required  to  deal  with  any 
other  than  the  carrier.  And  this,  as  far 
as  we  can  glean  from  the  extensive  con- 
gressional Gterature,  was  the  end  sought. 
In  other  words,  it  was  ^n  account  of  the 
abuses  of  the  private  car  system,  not  in 
its  uses,  that  legislation  was  urged. 

There  was  some  sentiment  outside  of 
the  Commission  for  the  abolition  of  the 
private  car  system,  but  abolition  was  not 
attempted.  It  would  have  been  a  short 
cut  to  the  solution  of  the  problems  and 
could  easily  have  been  accomplished  by 
requiring  the  railroads  to  furnish  all  of 
the  equipment  necessary  for  taking  care 
of  all  kinds  of  traffic.  But  neither  the 
government  nor  the  Commission  contends 
for  such  an  extreme,  and  to  forestall  the 
charge  that  the  order  has  such  tend- 
ency represents  that  the  duty  of  the 
carrier  to  furnish  special  equipment  is 
not  absolute,  but  relative  to  the  condi- 
tions of  trade  and  the  business  of  the 
shipper.  This  weakens  the  principle 
upon  which  the  duty  is  based.  If  there 
be  a  duty,  it  would  seem  necessarily  to 
be  universal.  And  such  contention  is 
growing. 

A  friend  of  the  court  appears  in  the 
form  of  a  salt  company  and  presents  an 
argument  in  support  of  the  order  of  the 
Commission  and  asserts  the  right  to  a 
special  equipment  for  the  transportation 
of  salt  in  bulk. 

Little  more  need  be  said.  Private  cars 
came  into  existence  as  conveniences  or 
necessities  to  particular  businesses,  de- 
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Teloping  by  degrees  and  differentiating 
according  to  conditions.  It  was  said  in 
azgnment  that  there  are  different  kinds 
of  tank  cars  for  different  oils  and 
liquids,  and  there  are  cars  for  live  stock, 
fniity  live  poultry,  milk,  and,  as  we  have 
seen,  salt  in  bulk.  What  others  there 
are  neither  the  record  nor  the  argument 
has  given  us  information,  [231]  nor  the 
extent  of  their  q^ecialization.  However, 
the  information  is  not  needed.  The  facts 
of  the  present  case  illustrate  the  condi- 
tion of  the  carriers  of  the  country.  De- 
scribing it,  the  Commission  says: 

''The  bulk  of  t^e  movement  of  refined 
oil  is  in  tank  cars  owned  by  the  ship- 
pers. In  1887  the  Pennsylvania  Rail- 
road acquired  1,308  tank  cars,  some  of 
which  have  subsequently  been  sold  to 
independent  refineries.  Defendant  now 
owns  499  tank  cars,  all  that  remain  of 
those  purchased  in  1887,  and  482  of 
whieh  are  furnished  to  shippers  of  oil 
located  on  its  lines.  The  other  rail- 
roads east  of  the  Mississippi  river  own, 
in  ths  aggregate,  only  303  tank  cars. 
Tha  privately  owned  tank  cars  east  of 
the  Mississippi  aggregate  about  27,700, 
and  the  total  number  of  tank  cars  owned 
in  the  United  States  was  given  as  ap- 
proximately 40,000." 

This,  then,  was  the  situation  of  the 
railroad,  not  dissimilar  to  that  of  other 
railroads,  not  therefore  created  in  de- 
liberate fault,  but  in  accommodation  to 
conditions  useful  to  shippers,  advanta- 
geous to  the  railroad,  beneficial  to  the 
public,  as  the  Commission  had  declared; 
and  yet  a  change  is  suddenly  required. 
The  burden  of  the  requirement  we  shall 
presently  notice. 

Of  course,  if  there  is  a  duty  upon  a 
carrier  to  furnish  tank  or  other  special 
cars  upon  request,  its  enforcement  can- 
not be  arrested  by  the  burden  it  im- 
poses; but  here  again  the  thought  ob- 
trudes, which  we  have  already  expressed 
— ^it  may  be  to  tiresome  extent — ^that  if 
Congress  had  intended  such  consequence 
with  all  that  it  implies  of  expense,  di- 
rectly and  indirectly,  it  would  not  have 
left  its  intention  to  be  evolved  from 
obseure  language,  but  would  have  put  it 
in  explicit  declaration  and  with  notice 
and  time  for  accommodation  to  it. 

It  is  to  be  remembered  that  the  tank 
ear  is  both  package  and  car,  must  have 
special  mechanical  means  of  loading  and 
unloading.  May  these,  too  be  ordered  t 
Are  they  not  [232]  not  a  ''method  and 
manner  of  presenting,  marking,  packing, 
and  delivering  property  for  transporta- 
tion,'^ to  use  the  language  of  §  1«  as 
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It  is  difficult  to  particularize  all  that 
the  ruling  of  the  Commission  implies  of 
power.  What  of  omission  or  commis- 
sion in  the  carrier's  relation  to  the  pub- 
lic may  not  be  said  to  be  a  practice  or 
practices  in  the  broad  sense  attempted 
to  be  given  to  those  words?  A  railroad's 
powers  are  its  duties,  beuring,  of  course, 
obligations;  and  all  of  them  by  the 
asserted  construction  are  swept  under 
the  jurisdiction  of  the  Commission, — so 
swept  by  a  single  word,  not  of  itself 
apposite,  and  determined  besides  by  its 
association  against  the  contention.  This 
was  apparent  to  the  dissenting  Commis- 
sioners and  repelled  their  concurrence. 
Well  might  they  have  recoiled  from  go- 
ing to  such  extreme  upon  doubtful  im- 
plication, and  have  been  impelled  to  de- 
clare, as  they  did  declare,  that  if  such 
power  was  given,  it  logically  and  neces- 
sarily extended  to  every  facility  of 
transportation. 

As  to  whether  this  is  desirable,  we  ex- 
press no  opinion,  and  we  only  mean  now 
to  say  that  it  was  not  expressed  as  de- 
sirable in  the  statutes  which  we  have 
considered,  nor  was  there  a  word  or  a 
line  from  the  Interstate  Commerce  Com- 
mission, so  far  as  the  record  shows  or 
intimates,  of  recommendation  of  such 
result  Indeed,  there  is  intimation  that 
such  result  would  be  radical,  and,  as 
said  by  the  railroad  company,  Hhe  Safe- 
ty Appliance  Acts  indicate  that  when 
Congress  contemplates  the  imposition  of 
obligations  with  respect  to  the  equip- 
ment of  carriers,  it  covers  the  subject  by 
careful,  specific  rules."  And  we  may 
further  say  with  the  company  that  ''it 
is  pertinent  to  inquire  why  committees 
of  Congress  should  consider,  as  they  con- 
tinue to  do  from  time  to  time,  the  wis- 
dom of  devolving  on  carriers  the  duty 
to  furnish  steel  coaches  for  passenger 
traffic,  if  already  the  provisions  of  the 
act  to  regulate  commerce  are  broad 
enough  to  cover  matters  of  this  kind?" 
And  [233]  there  is  strength  in  the  ob- 
servation of  the  railroad  company  that 
if  the  argument  based  upon  the  word 
"practice"  or  "practices"  were  sound,  "it 
could  be  contended  with  equal  reason 
that  every  detail  of  railroad  operation 
is  a  practice  within  the  meaning  of  the 
act;  why  should  the  Commission  ask 
that  it  be  empowered  to  require  the  use 
of  the  block  signal  system?  (Report  of 
1913,  page  82).  Why  should  the  Com- 
mission make  this  request  if,  because  of 
its  jurisdiction  with  respect  to  practices, 
it  is  already  endowed  with  power  to 
regulate  the  details  of  operation  of  car- 
riers f 
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The  United  States  and  the  Commission 
insist  that  they  have  authority  of  cases 
for  their  two  fundamental  propositions, 
to  wit:  (1)  That  it  is  the  duty  of  the 
railroad  to  furnish  equipment  for  the 
transportation  of  products;  and  (2)  that 
the  Commission  has  the  jurisdiction  to 
enforce  that  duty. 

The  authorities  upon  the  first  proposi- 
tion we  are  not  concerned  to  review.  The 
duty,  as  far  as  this  question  is  oon- 
cemedi  may  be  admitted, — certainly  ad- 
mitted in  its  general  sense.  But  we  need 
not  pause  to  distinguish  its  application 
in  the  cases  to  special  equipment  as  dis- 
tinguished from  common  equipment,  or 
how  much  the  decisions  were  based  upon 
the  belief  of  the  shipper,  justified  or  en- 
couraged by  the  railroads,  that  the 
equipment  required  would  be  furnished. 

With  the  second  proposition  we  are 
concerned,  and  a  consideration  of  the 
cases  becomes  necessary,  as  they  are 
cases  in  this  court  and  are  cited  to  sus- 
tain the  power  of  the  Commission.  They 
are  as  follows:  Chicago,  R.  I.  A  P.  R. 
Co.  V.  Hardwick  Farmers  Elevator  Co. 
226  U.  S.  426,  67  L.  ed.  284,  46  L.R.A. 
(N.S.)  203,  33  Sup.  Ct.  Rep.  174;  Ellis 
V.  Interstate  Commerce  Commission,  237 
U.  S.  434,  69  L.  ed.  1036,  36  Sup.  Ct. 
Rep.  646;  Yazoo  ft  M.  Valley  R.  Co.  v. 
Greenwood  Grocery  Co.  227  U.  S.  1,  67 
L.  ed.  389,  33  Sup.  Ct.  Rep.  213;  Mis- 
souri, K  ft  T.  R.  Co.  V.  Harris,  234  U. 
S.  412,  68  L.  ed.  1377,  L.R.A.1916E,  942, 
34  Sup.  Ct.  Rep.  790;  Menasha  Paper 
Co.  V.  Chicago  ft  N.  W.  R.  Co.  241  U.  S. 
66,  60  L.  ed.  886,  36  Sup.  Ct.  Rep.  601. 

[284]  The  Hardwick  Elevator  Case 
passed  upon  a  law  of  Minnesota,  known 
as  the  Minnesota  Reciprocal  Demurrage 
Law,  which  made  it  the  duty  of  a  rail- 
road company  on  demand  from  a  shipper 
to  furnish  cars  for  transportation  at 
terminal  points  within  forty-eight  hours 
and  at  intermediate  points  within  seven- 
ty-two hours  after  such  demand,  Sun- 
days and  legal  holidays  excepted.  A 
penalty  was  imposed  for  each  day's  de- 
lay. This  court  held  that  by  §  1  of  the 
Hepburn  Act  Congress  had  legislated 
concerning  the  delivery  of  cars  in  inter- 
state commerce  by  carriers  subject  to 
the  act.  This  was  based  upon  the  defini- 
tions of  §  1  of  the  provisions  of  §§  8 
and  9.  The  questions  in  the  case  were 
not  those  in  the  present  case.  The  kinds 
of  equipment  were  not  involved  nor  the 
questions  dependent  upon  them.  The 
only  question  was  as  to  whether  Con- 
gress had  entered  the  field  of  regulation. 

In  Yazoo  ft  M.  Valley  R.  Co.  v.  Green- 
wood  Grocery  Co.  there  was  also  in- 
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volved  a  statute  which  penalized  delays 
in  delivering  cars.  It  was  held  to  be 
within  the  decisipn  of  the  Hardwick 
Elevator  Case,  as  it  undoubtedly  was. 

In  the  Harris  Case,  the  Carmack 
Amendment  [34  Stat,  at  L.  693,  chap. 
3691,  Comp.  Stat.  1913,  §  8692]  was  de- 
cided as  not  excluding  a  state  statute 
allowing  an  attorney's  fee  in  certain 
actions  based  on  claims  for  small 
amounts  against  railway  companies.  It 
has  no  relevancy  to  the  present  case. 

The  Ellis  Case  grew  out  of  a  right 
asserted  by  the  Interstate  Commerce 
Commission  to  inquire  whether  Armour 
ft  Company,  shipping  packing-house 
products  in  commerce  among  the  states, 
was  controlling  the  Armour  Car  Lines 
and  using  them  as  a  device  to  obtain  con- 
cessions from  the  published  rates  for 
transportation.  A  series  of  questions 
were  put  to  a  witness  in  regard  thereto 
which  he  refused  to  answer,  and  proceed- 
ings to  compel  his  testimony  were  insti- 
tuted. A  question  of  the  power  of  the 
Commission  was  presented  and  that  was 
made  to  depend  upon  whether  the  Ar- 
mour Car  Lines  was  a  common  [235] 
carrier  subject  to  the  Interstate  Com- 
merce Act.  It  was  replied  that  the  Car 
Lines  Company  had  no  control  over  the 
motive  power  and  movement  of  the  cars 
and  was  not  a  common  carrier  subject  to 
the  act.  And  this  was  said:  'It  is  true 
that  the  definition  of  transportation  in 
§  1  of  the  act  includes  such  instrumen- 
talities as  the  Armour  Car  Lines  lets  to 
the  railroads.  But  the  definition  is  a 
preliminary  to  a  requirement  that  the 
carriers  shall  furnish  them  upon  reason- 
able request,  not  that  the  owners  and 
builders  shall  be  regarded  as  carriers, 
contrary  to  the  truth."  The  language 
was  perfectly  apposite  to  the  question 
under  consideration,  the  relation  of  the 
Armour  Car  Lines  to  the  Armour  Com- 
pany and  to  the  railroad.  The  cars  the 
latter  obtained  from  the  Car  Lines  Com- 
pany constituted  the  equipment  of  the 
railroad  company  and  were,  of  course, 
subject  to  the  provisions  of  the  Inter- 
state Commerce  Act. 

The  question  with  which  the  present 
case  is  concerned  was  not  presented  to 
the  court  nor  intended  to  be  decided. 
The  testimony  sought  by  the  Commission 
was  to  expose  and  prevent  what  were 
supposed  to  be  discriminatory  practices, 
and  the  right  to  require  the  testimony 
depended,  it  was  the  effect  of  the  deci- 
sion, upon  the  relation  of  the  Armour 
Company  to  the  Armour  Car  Lines 
through  the  railroad,  and  whether  what 
was  paid  to  the  Armour  Car  Lines  was 
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in  effeet  paid  to  the  Armour  Company 
and  made  a  means  of  discrimination. 
This  view  was  rejected  and  it  was  said: 
^t  does  not  matter  to  the  responsibility 
of  the  roads  whether  they  own  or  simply 
eontrol  the  facilities,  or  whether  they 
My  a  greater  or  a  less  price  to  their 
lessor/' — the  lessor  of  that  case  being 
the  Armour  Car  Lines;  and,  as  it  was  not 
shown  that  it  was  merely  the  tool  of  the 
Armour  Company,  it  had  immunity  from 
the  investigation.  The  case,  therefore, 
IB  not  authority  for  the  proposition 
which  it  is  urged  to  support. 

Menasha  Paper  Co.  v.  Chicago  ft  N. 
W.  R.  Co.  needs  [286]  no  comment  It 
quotes  but  attempts  no  explanation  of 
tiie  words  of  the  statute  that  is  relevant 
to  our  present  inquiry.  Lideed,  in  all  of 
the  cases  the  points  of  inquiry  and  de- 
cision were  different  from  the  case  at 
bar.  They  declared  or  enforced  or  recog- 
nized the  general  duty  of  carriers  un- 
der the  particular  facts  and  the  law  to 
which  the  carriers  were  subject. 

It  is  next  contended  by  the  United 
States  that  the  railroad  has  held  itself 
out  specifically  to  carry  oil  in  tank  cars, 
and  the  fact,  it  is  said,  has  been  found 
by  the  Commission  and  is  not  reviewable, 
citing  United  States  v.  Louisville  ft  N. 
R.  Co.  235  U.  S.  314,  320,  59  L.  ed.  245, 
250,  35  Sup.  Ct.  Rep.  113.  We  are  un- 
able to  assent. 

The  railroad  company  in  its  answer 
to  the  petition  before  the  Interstate 
Commerce  Commission  alleged  that  rule 
29  of  the  official  classification  No.  39, 
providing  rates  for  articles  in  tank  cars, 
stated  that  the  carriers  whose  tariffs 
were  covered  by  such  classification  did 
not  assume  any  obligation  to  furnish 
tank  cars.  There  is  a  concession  in  the 
brief  of  the  Interstate  Commerce  Com- 
mission that  such  was  the  published 
tariff,  though  contesting  its  efficacy  to 
devest  the  company  of  its  duty  as  a  car- 
rier. This  might  be  if  there  was  a  duty; 
but  the  United  States  seeks  to  establish 
the  duty  from  the  offer  of  the  company, 
and  must  take  the  offer  as  made,  and 
cannot,  nor  can  the  Commission,  ignore 
its  explicit  qualification  that  the  com- 
pany assumed  no  obligation  to  furnish 
tank  ears.  The  finding  of  the  Commis- 
non,  therefore,  was  one  of  law,  and 
not  of  fact,  and  is  reviewable. 

The  railroad  company,  besides  the  con- 
tentions of  want  of  power  in  the  Com- 
mission to  make  the  order  under  review, 
object  to  it  (1)  in  that  it  is  defective 
because  it  requires  the  company  to  sup- 
ply cars  for  movement  over  the  lines  of 
other  carriers;  and  (2)   that  it  is  not 


administrative  in  character  but  is  uncer- 
tain, indefinite,  and  unlawful. 

[237]  In  support  of  the  first  conten- 
tion the  railroad  company  points  out 
that  the  company  owns  more  tank  cars 
than  all  of  the  other  carriers  east  of  the 
Mississippi  river,  amounting  at  the  time 
of  the  hearing  to  499  cars.  The  total 
ownership  of  other  cars  east  of  the  Mis- 
sissippi river  amounted  to  303,  and  the 
privately  owned  tank  cars  to  27,700.  It 
therefore  appears,  it  is  said,  that  the 
railroad  ownership  is  less  than  3  per  cent 
of  the  total  ownership,  and  that  of  this 
3  per  cent  the  company  is  furnishing 
more  than  half.  The  company,  there- 
fore, asserts  that  if  it  be  compelled  to 
furnish  all  of  the  tank  cars  required  for 
the  transportation  of  oil  on  its  line,  irre- 
spective of  their  destination,  it  is  obvi- 
ous that  a  burden  out  of  all  proportion 
is  placed  upon  it.  It  further  complains 
that  although  the  New  York  Central 
Railroad  serves  the  oil  companies  equal- 
ly with  it,  no  order  is  made  against  that 
company,  but,  on  the  contrary,  the  entire 
burden  is  devolved  upon  it. 

In  support  of  the  second  contention, 
the  company  asserts  that  the  order  of 
the  Commission  is  not  administrative  is 
indicated  by  decisions  of  this  court  in 
actions  for  failure  to  furnish  cars.  The 
cases  are:  Louisville  ft  N.  R.  Co.  v.  F. 
W.  Cook  Brewing  Co.  223  U.  8.  70,  56 
L.  ed.  355,  32  Sup.  Ct.  Rep.  189  (1912) ; 
Eastern  R.  Co.  v.  Littlefield,  237  U.  S. 
140,  59  L.  ed.  878,  35  Sup.  Ct.  Rep.  489 
(1915);  Pennsylvania  R.  Co.  v.  Puritan 
Coal  Min.  Co.  237  U.  S.  121,  59  L.  ed. 
867,  35  Sup.  Ct.  Rep.  484  (1915) ;  lUi- 
nois  C.  R.  Co.  v.  Mulberry  Hill  Coal  Co. 
238  U.  S.  275,  59  L.  ed.  1306,  35  Sup. 
Ct.  Rep.  760  (1915). 

Again,  it  is  charged  that  the  order  ex- 
pressed by  a  l^slative  principle  has  the 
generality  of  such  principle  without  any 
criterion  of  application.  The  order  re- 
quires the  company  to  ''provide  •  .  . 
upon  reasonable  request  and  reasonable 
notice,  at  complainants'  respective  re- 
fineries, tank  cars  in  sufficient  number 
to  transport  complainants'  normal  ship- 
ments in  interstate  commerce."  What 
is  a  reasonable  request  or  reasonable  no- 
tice, and  what  are  normal  shipments  t 
The  order  affords  no  answer,  and  if  the 
railroad  company  ventures,  however 
honestly,  [288]  any  resistance  to  a  re- 
quest or  notice  not  deemed  reasonable, 
or  to  shipments  not  deemed  normal,  it 
must  exercise  this  right  at  the  risk  of  a 
penalty  of  $5,000  a  day  against  all  of  its 
responsible  officers  and  agents.  ThesA 
considerations  are  very  serious  (Int<^ 
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national  Harvester  Co.  t.  Kenhxeky,  234 
n.  8.  216,  58  L.  ed.  1284,  34  Sup.  Ct 
Bep.  853;  Collins  v.  Kentucky,  234  U.  S. 
63^  58  L.  ed.  1510,  34  8ap.  Ct  Bep. 
924),  bat  the  Tiew  we  have  taken  of  the 
power  of  the  Commission  to  make  the 
order,  however  definite  and  eirenm- 
scribed  it  might  have  been  made,  renders 
it  mineeessaiy  to  pass  npon  the  conten- 
tions. 
Decree  afiArmed. 
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DETBOrr   UNITED   RAILWAY,   Plff.   in 

Err^ 

V. 

CITY  OF  DETROIT.     (No.  4.) 

(See  8.  C.  Reporter's  ed.  238-255.) 

Error  to  state  oonrt  —  Federal  question 
—  impairing  contract  obliirationfl  — 
decision  on  non-Federal  g^ronnd. 
1.  A  decision  of  the  highest  court  of 
the  state  that  reduced  street  railway  fares 
must  be  given  in  the  territory  annexed  to 
Detroit  by  Mich.  Acts  of  June  16,  1905, 
June  19,  1907,  and  October  24,  1907,  on 
lines  operated  there  under  village  and  town- 
^p  franchises  which  had  theretofore  been 
acquired  by  the  Detroit  United  Railway, 
under  the  authority  of  Mich.  0>mp.  Laws 
1897,  I  6448,  necessarily  gives  effect  to  the 
annexation  acts  so  as  to  sustain  a  writ  of 
error  from  the  Federal  Supreme  Court, 
where  the  Detroit  United  Railway  contends 
that  it  had  a  right,  under  such  village  and 
township  franehlses,  protected  by  the  con- 
tract clause  of  the  F^eral  Oonstitution,  to 
charge  a  higher  fare,  although  the  stato 
court  resto  ito  decision  upon  the  theory  that 
the  terms  of  such  franchises  had  been  modi- 
fied by  the  assent  of  the  predecessors  of  the 


Detroit  United  Railway  to  dty  ordiiiasesi 
for  the  extension  of  their  lines  in  certain 
other  previously  annexed  territory,  which 
contain  stipulations  for  a  single  fare  and 
reduced  rates  over  "the  entire  routo,"  or 
over  "any  of  ito  lines  in  said  city,"  and  by 
the  subsequent  acquisition  of  these  lines  by 
the  Detroit  United  Railway,  followed  by  ito 
acquisition  of  the  suburban  lines  in  ques- 
tion. 

[For  other  esses,  see  AppesI  and  Blrror,  1466- 
1628,  In  Digest  Sap.  Ct.  1908.] 

Error  to  state  court  —  scope  of  reyiew 
—  impairing  contract  obligations. 
2.  When  the  Federal  Supreme  Court  Is 
called  upon,  in  the  exercise  of  ito  appellato 
jurisdiction  over  stoto  courts,  to  decide 
whether  stoto  legislation  impairs  the  obliga- 
tion of  a  contract,  it  is  required  to  deter- 
mine upon  ito  independent  judgment  (1) 
Was  there  a  contract?  (2)  If  so,  what  obli- 
gation arose  from  it?  (8)  Has  that  obliga- 
tion been  impaired  by  subsequent  legi^a- 
tiont 

[For  other  cases,  see  Appeal  end  Error,  2072- 
2226,  In  Digest  Sap.  Ct.  1908.] 

Constitnttonal  law  —  Impairing  con- 
tract obligations  —  street  railway  fare 
In  annexed  territory. 
8.  Contract  obligations  of  the  Detroit 
United  Railway,  which,  under  the  authority 
of  Mich.  Ck>mp.  Laws  1897,  §  6448,  had  ac- 
quired, with  all  their  "rights,  privil^es, 
and  franchises,"  certain  suburoan  linefa 
operating  under  village  and  township  granU 
contractual  in  their  nature,  fixing  the  fares 
to  be  charged,  were  unconstitutionally  im- 
paired by  the  effect  given  to  the  Detroit 
annexation  acts  (Mi<£.  Acto  of  June  16, 
1905,  June  19,  1907,  and  October  24,  1907) 
by  a  decision  of  the  highest  stoto  court  re- 
quiring reduced  fares  to  be  put  in  force  in 
such  annexed  territory  on  these  suburban 
lines  on  the  theory  that  the  terms  of  said 
village  and  township  granto  had  been  modi- 
fied by  the  assent  of  ute  predecessors  of  the 
Detroit  United  Railwav  to  city  ordinances 
for  the  extonsion  of  their  respective  lines 
in  certoin  other  previously  annexed  terri- 
tory, which  contoin  stipulations  for  single 
fares  and  reduced  rates  over  the  "enthrs 
route"  or  "anv  of  its  lines  in  said  city," 
and  by  the  subsequent  acquisition  of  these 
lines  by  the  Detroit  United  Railway,  foi- 


Note. — On  error  to  stato  coorto  in 
eases  presenting  questions  of  impairment 
of  contract  obligations — see  note  to  Os- 
borne T.  Clarke,  51  L.  ed.  U.  S.  619. 

Goierally,  as  to  what  laws  are  void  as 
impairing^  obligation  of  contracts — see 
notes  to  Fnmklin  County  Grammar 
School  V.  Bailey,  10  L.R.A.  405;  Bol- 
lard T.  Northern  P.  R.  Co.  11  L.R.A. 
246;  Hoiderson  t.  Stote  Soldiers  A  S. 
Monument  Comrs.  13  L.R.A.  169;  and 
Fletcher  y.  Peck,  3  L.  ed.  U.  S.  162. 

Ab  to  contract  exemptions  from  legis- 
power  to  fix  tolls,  rates,  or  prices 
notes  to  Detroit  t.  Detroit  Citi- 

168 


sens'  Street  B.  Co.  46  L.  ed.  U.  S.  592; 
and  Winchester  A  L.  Tump.  Road  Co.  v. 
Croxton,  33  L.R.A.  177. 

As  to  power  of  municipality  apart 
from  contract  to  regulate  the  rates  to  be 
charged  by  public  service  corporations — 
see  notes  to  St.  Marys  v.  Hope  Natural 
Gas  Co.  43  L.R.A.(N.S.)  994,  and  Blue- 
field  Waterworks  &  Improv.  Co.  v.  Blue- 
field,  33  L.R.A.(N.S.)  759. 

On  right  to  reduce  rates  of  public  serv- 
ice corporation  fixed  by  franchise  or 
charter — see  note  to  Benwood  v.  Publie 
Service  Commission,  LJR.AJL915C,  26L 

141  U.  8. 
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lowed  by  Its  acquisition  of  the  suburban 
lines  in  question. 

(For    other    cases,    ses    Constltattonsl    Law, 
1430-1434,  laHMcsst  Sop.  Ct.  1008.] 

[Koa.  1  and  4.] 

Argttsd  October  20,  1016.    Decided  Dseam- 

ber  11,  1016. 

IN^  ETRROR  to  the  Supreme  Court  of 
the  State  of  Miehirai  to  review  a 
judgment  wliieh  affirmea  a  conviction  of 
a  street  railway  company  in  the  Re- 
corder's Court  for  the  City  of  Detroit 
of  having  failed  to  accept  workmen's 
tickets  on  its  lines  within  certain  annexed 
territory.  Reversed  and  remanded  for 
further  proceedings.    Also 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Wayne  County  in  that 
state,  awarding  a  mandamus  to  compel 
a  street  railway  company  to  observe  the 
provisions  of  the  Detroit  ordinances  re- 
specting fares  upon  its  lines  in  certain 
annexed  territory.  Reversed  and  re- 
manded for  furUier  proceedings. 

See  same  case  below  in  No.  1,  162 
Mich.  460,  139  Am.  St.  Rep.  582,  125 
N.  W.  700, 127  N.  W.  748;  in  No.  4, 173 
Mich.  314,  139  N.  W.  66. 

The  facts  are  stated  in  the  opinion. 

Mr.  EUhu  Boot  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

This  is  a  ^ical  ease  for  the  exercise 
of  the  jurisdiction  of  this  court  under  a 
long  series  of  decisions,  and  argument 
about  it  would  be,  an  unjustifiable  waste 
of  the  court's  time.  Before  the  Annexa- 
tion Act  there  was  an  undisputed  rip:bt 
resting  in  contract  Because  of  the  An- 
nexation Act  the  exercise  of  that  right  is 
prevented*  That  is  the  effect  given  to 
the  act  The  judgments  below  rest  on 
the  act  Without  it  they  would  not  and 
could  not  have  been  rendered.  It  is 
sought  to  justify  giving  that  effect  to  the 
act  by  a  construction  put  upon  the  con- 
traeta  said  to  exist  between  the  parties. 
If  that  construction  is  wrong,  then  the 
effect  given  to  the  act  impairs  the  obli- 
gation of  our  contract  It  is  elementary 
that  this  court  has  jurisdiction  to  deter- 
mine for  itself  whether  that  construction 
is  wrong  or  not 

Louisiana  R.  &  Nay.  Co.  t.  Behrman, 
235  U.  8.  170,  59  L.  ed.  180,  35  Sup. 
Gt  Rep.  62;  St  Paul  Gaslight  Co.  v. 
St  Paul,  181  U.  S.  147,  45  L.  ed.  791, 
21  Sup.  Ct.  Rep.  575;  McCuUough  y. 
Virginia,  172  U.  S.  102,  43  L.  ed.  382, 
19  Sup.  Ct  Rep.  134;  Mobile  ft  0.  R. 
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Co.  y.  Tennessee,  153  U.  S.  486,  492^ 
495,  38  L.  ed.  793,  795,  796,  14  Sup.  Ct 
Rep.  968;  New  Orleans  Waterworlu  Co. 
V.  Louisiana  Sugar  Ref.  Co.  1%  U.  S. 
18,  38,  31  L.  ed.  607,  614,  8  Sup.  Ct 
Rep.  741;  Fisher  y.  New  Orleans,  218 
U.  S.  440,  54  L.  ed.  1100,  31  Sup.  Ct 
Rep.  57;  Louisiana  ex  reL  Hubert  y. 
New  Orleans,  215  U.  S.  170,  175,  54  L. 
ed.  144, 147,  30  Sup.  Ct  Rep.  40;  Caron- 
ddet  Canal  ft  Nav.  Co.  y.  Louisiana,  233 
U.  S.  376,  58  L.  ed.  1001,  34  Sup.  Ct 
Rep.  627;  Given  v.  Wright,  117  U.  S. 
648,  29  L.  ed.  1021,  6  Sup.  Ct  Rep.  907; 
Houston  ft  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  66,  44  L.  ed.  673,  20  Sup.  Ct  Rep. 
545;  Wilmington  ft  W.  R.  Co.  v.  Als- 
brook,  146  U.  S.  279,  36  L.  ed.  972,  13 
Sup.  Ct  Rep.  72 ;  Henderson  Bridge  Co. 
v.  Henderson,  173  U.  S.  592,  43  L.  ed. 
823,  19  Sup.  Ct  Rep.  553;  Douglas  y. 
Kentucky,  168  U.  S.  488,  492,  42  L.  ed. 
553,  554,  18  Sup.  Ct  Rep.  199;  Tazoo 
ft  M.  Valley  R.  Co.  v.  Thomas,  132  U.  S. 
174,  33  L.  ed.  302,  10  Sup.  Ct  Rep.  68; 
Northwestern  University  v.  Illinois,  99 
U.  S.  309,  25  L.  ed.  387;  Wright  v.  Nagle, 
101  U.  S.  791,  25  L.  ed.  921;  Bridge 
Proprs.  V.  Hoboken  Land  ft  Improy.  Co. 
1  Wall.  116,  17  L.  ed.  571. 

Messrs.  John  C.  Donnelly,  William  L. 
Carpenter,  Fred  A.  Baker,  and  Henry  L. 
Lyster  also  filed  a  brief  for  plaintiff  in 
error: 

These  local  grants  and  rates  of  fare  are 
invidable  contracts. 

Detroit  y.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct  Rep.  410. 

The  right  of  the  city  to  determine,  de- 
cide upon,  and  direct  the  establishment 
of  new  lines  of  tracks  and  tramway  serv- 
ice applied  only  within  the  territorial 
limits  of  the  city  as  constituted  at  the 
date  of  the  contract 

Turners  Falls  Fire  Dist  y.  Millers  Falls 
Water  Supply  Dist  189  Mass.  263,  75  N. 
E.  630;  Toronto  R.  Co.  v.  Toronto,  37 
Can.  S.  C.  430. 

The  fixing  of  rates  was  a  matter  of 
contract,  and  not  a  matter  of  legisla- 
tion. 

Walla  Walla  y.  Walla  Walla  Water  Co. 
172  U.  S.  9,  43  L.  ed.  345,  19  Sup.  Ct 
Rep.  77 :  Los  Angeles  v.  Los  Angeles  City 
Water  Co.  177  U.  S.  558,  44  L.  ed.  886, 
20  Sup.  Ct  Rep.  736;  Fneport  Water 
Co.  y.  Freeport,  180  U.  S.  587,  45  L.  ed. 
679,  21  Sup.  Ct  Rep.  493;  Detroit  y. 
Detroit  Citizens'  Street  R.  Col  184  U.  S. 
368.  46  Li  ed.  592,  22  Sup.  Ct  Rep.  410; 
Vicksburg  v.  Vicksburg  Waterworks  Co. 
202  U.  S.  453, 50  L.  ed.  1102,  26  Sup.  Ct 
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Bep.  660, 6  Ann.  Cas.  253;  Home  Tdeph. 
4  Teleg.  Co.  v.  Los  Angeles,  211  U.  S. 
266,  53  L.  ed.  176,  29  Sup.  Ct  Bep.  60; 
Omaha  Water  Co.  v.  Omaha,  12  L.RJL 
(N.S.)  736,  77  C.  C.  A.  267, 147  Fed.  1, 
8  Ann.  Cas.  614;  Bessemer  v.  Bessemer 
City  Waterworks,  152  Ala.  301,  44  So. 
663;  Leadville  Water  Co.  v.  Leadville, 
22  Colo.  297,  45  Pac.  362;  Shreveport 
Traction  Co.  v.  Shreveport,  122  La.  1, 129 
Am.  St.  Rep.  345,  47  So.  40. 

Messrs.  John  C.  Donnelly  and  William 
Lk  Carpenter  also  filed  a  separate  brief 
for  plaintiff  in  error: 

The  contract  fixing  fares  not  only  im- 
poses npon  the  carrier  the  obligation  to 
carry  at  the  rate  specified,  but  entitles  it 
to  exact  that  fare  for  carrying. 

Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct  Bep.  410. 

The  language  of  the  grants  is  not  open 
to  two  constructions.  Properly  con- 
stmed,  the  grants  end  at  the  existing 
eity  limits. 

Detroit  Citizens'  Street  B.  Co.  v.  De- 
troit, 110  Mich.  384,  35  L.B.A.  859,  64 
Am.  St  Bep.  350,  68  N.  W.  304,  171  U. 
S.  48-^3,  43  L.  ed.  67-71,  18  Sup.  Ct. 
Bep.  732;  Lewis  v.  Board  of  Education, 
139  Mich.  309, 102  N.  W.  756. 

If  the  language  is  open  to  two  con- 
structions,— one  that  the  grant  aids  at 
the  city  limits,  and  one  that  the  grant  ex- 
tends to  the  limits  as  changed  from 
time  to  time, — the  rule  of  law  that  in 
grants  by  the  public  nothing  passes  by 
implication  requires  the  adoption  of  the 
restricted  meaning. 

Binghamton  Bridge  (Chenango  Bridge 
Co.  ▼.  Binghamton  Bridge  Co.)  3  WaJl. 
51,  18  L.  ed.  137;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet  420,  9  L.  ed. 
773;  Blair  y.  Chicago,  201  U.  S.  462,  50 
L.  ed.  827,  26  Sup.  Ct.  Rep.  427 ;  Detroit 
United  R.  Co.  y.  Detroit,  229  U.  S.  1056, 
57  L.  ed.  1056,  33  Sup.  Ct  Bep.  697; 
Toronto  Corp.  v.  Toronto  B.  Co.  [1907] 
A.  C.  315,  76  L.  J.  P.  C.  N.  8.  57,  96  L. 
T.  N.  S.  794,  23  Times  L.  B.  480;  Turn- 
ers Falls  Fire  Dist  y.  Millers  Falls  Water 
Bnpply  Dist  189  Mass.  263,  75  N.  E. 
630;  People  ex  rel.  Chope  y.  Detroit  ft 
H.  PI.  Road  Co.  37  Mich.  105,  26  Am. 
Rep.  512. 

Mr.  P.  J.  H  Hally  argued  the  cause, 
and,  with  Mr.  Harry  J.  Dingeman,  filed 
a  brief  for  defendants  in  error: 

The  Michigan  court  bases  its  judg- 
ments solely  on  the  meaning  of  the  con- 
tracts exiting  between  the  parties. 

People  y.  Detroit  United  B.  Co.  162 
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Ifieh  400,  139  Am.  St  Bep.  582,  125  N. 
W.  700,  127  N.  W.  748. 

The  decision  of  a  state  court  defining 
the  meaning  of  a  contract,  without  refer- 
ence to  a  subsequent  law,  raises  no  Fed- 
eral question. 

Detroit  City  B.  Go.  y.  Suthard,  114  U. 
S.  133,  29  L.  ed.  118,  5  Sup.  Ct  Rep. 
811;  Henderson  Bridge  Co.  y.  Hender- 
son, 141  U.  S.  679,  35  L.  ed.  900, 12  Sup. 
Ct.  Bep.  114;  Henderson  Bridge  Co.  y. 
Henderson,  173  U.  S.  592,  608,  43  L.  ed. 
823,  829,  19  Sup.  Ct.  Bep.  553;  St.  Paul, 
M.  ft  M.  B.  Co.  y.  Todd,  142  U.  S.  282,  35 
L.  ed.  1014, 12  Sup.  Ct.  Bep.  281 ;  Ham- 
mond y.  Johnson,  142  U.  S.  78,  35  L.  ed. 
942, 12  Sup.  Ct  Rep.  141;  Delaware  City, 
S.  ft  P.  S.  B.  Nay.  Co.  y.  Beybold,  142 
U.  S.  643,  35  L.  ed.  1144^  12  Sup.  Ct 
Rep.  290;  Fisher  y.  New  Orleans,  218 
U.  S.  438,  54  L.  ed.  1099,  31  Sup.  Ct 
Rep.  67;  New  Orleans  Waterworks  Co. 
y.  Louisiana  Sugar  Ref .  Co.  125  U.  S. 
18,  39,  31  L.  ed.  607,  615,  8  Sup.  Ct  Rep. 
741. 

With  respect  to  the  meaning  of  con- 
tracts in  a  writ  of  error  to  the  state 
court,  parties  litigant  are  bound  by  the 
interpretation  placed  by  the  state  court 
upon  the  contracts  made  between  them. 

Henderson  Bridge  Co.  y.  Henderson, 
173  U.  S.  602,  43  L.  ed.  826, 19  Sup.  Ct. 
Bep.  553;  Knox  y.  Exchange  Bank,  12 
WaU.  379,  20  L.  ed.  414;  Lehigh  Water 
Co.  y.  Easton,  121  U.  S.  388,  392,  30 
L.  ed.  1059,  1060,  7  Sup.  Ct  Rep.  916; 
Tazoo  ft  M.  Valley  R.  Co.  y.  Adams,  180 
U.  S.  41,  45,  45  L.  ed.  415,  417,  21  Sup. 
Ct.  Rep.  256 ;  Missouri  ft  E.  I.  R.  Co.  y. 
Olathe,  222  U.  S.  187,  56  L.  ed.  156,  32 
Sup.  Ct  Rep.  47;  Southern  Wisconsin 
R.  Co.  y.  Madison,  240  U.  S.  457,  60  L. 
ed.  739,  36  Sup.  Ct  Rep.  400. 

There  is  no  denial  of  due  process  of 
law  where,  without  violating  some  funda- 
mental principle  of  law,  a  lawful  tribun- 
al in  a  regular  way  hears  the  parties  and 
determines  their  rights. 

Morley  y.  Lake  Shore  ft  M.  S.  R.  Co. 
146  U.  S.  162,  36  L.  ed.  925, 13  Sup.  Ct 
Rep.  54:  Central  Land  Co.  y.  Laidley, 
159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct. 
Rep.  80. 

The  Michigan  supreme  court  correctly 
interpreted  the  contract  between  the  par- 
ties. 

People  y.  Detroit  United  R.  Co.  162 
Mich.  464,  139  Am.  St.  Rep.  582, 125  N. 
W.  700,  127  N.  W.  748;  Detroit  v.  De- 
troit  United  R.  Co.  173  Mich.  323, 139  N. 
W.  56;  Charles  Biver  Bridge  v.  Warren 
Bridge,  11  Pet  420,  544,  9  L.  ed.  773, 
822;  St  Clair  County  Tump.  Co.  y. 
Hlinoifl,  96  U.  8.  63,  68,  24  L.  ed.  651, 
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652;  Hamilton  Gaslig^ht  ft  Coke  Co.  t. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  063, 
13  Snp.  Ct  Rep.  90;  Knoxville  Water  Co. 
T.  Knoxville,  200  U.  8.  22,  33,  34^  60  L. 
•d.  353,  359,  26  Snp.  Ct.  Rep.  224. 

Mr.  Justice  Pitney  delivered  the  qpin- 
ion  of  the  court: 

These  two  cases  involve  identical  ques- 
tions were  argned  together,  and  may  be 
disposed  of  in  a  single  opinion.  They 
concern  the  rates  of  fare  that  may  be 
charged  by  plaintiff  in  error  upon  certain 
street  railway  lines  within  the  present 
limits  of  the  city  of  Detroit,  and  in  both 
cases  it  is  insisted  that  the  state  court  of 
last  resort  have  ^ven  such  an  effect  to 
statutes  enacted  in  the  years  1905  and 
1907  for  extending  the  corporate  limits 
as  to  impair  the  obligation  of  the  con- 
tracts contained  in  franchises  theretofore 
granted  by  the  governing  authorities  of 
the  annexed  territory  to  the  predecessors 
in  title  of  plaintiff  in  error. 

Plaintiff  in  error  was  incorporated  De- 
cember 28,  1900,  under  the  Street  Rail- 
way Act  of  1867  and  amendmente  thereto 
(1  Mich.  Laws  1867,  p.  46;  Comp.  Laws 
1897  chap.  168),  for  the  purpose,  as  ito 
corporate  name  indicates,  of  acquiring, 
maintaining,  and  operating  various  lines 
theretofore  constructed  by  other  com- 
panies. Section  15  of  the  Act  (Comp. 
Laws,  §  6448)  provides  that  any  street 
railway  company  may  purchase  and  ac- 
quire any  street  railway  in  any  city,  vil- 
lage, or  township  owned  by  another 
corporation,  together  with  the  rights, 
privileges  and  franchises,  thereof,  ''and 
may  use  and  enjoy  the  righte,  privileges, 
and  franchises  of  such  company,  the 
same,  and  upon  the  same  terms  as  the 
company  whose  road  and  franchises  were 
so  acquired  might  have  done."  Under 
this  authority  it  shortly  thereafter  ac- 
quired and  united  under  one  organiza- 
tion certain  lines  previously  constructed 
and  operated  independently  throughout 
the  city  and  ite  suburbs  under  different 
and  distinct  franchises,  of  which  the  fol- 
lowing is  #  summary: 

In  November,  1862,  the  city,  by  ordi- 
nance, granted  to  the  incorporators  of  the 
Detroit  City  Railway  the  right  [248]  to 
construct  railways  in  certain  streets,  in- 
cluding Jefferson  avenue,  which  extends 
from  the  center  of  the  city  in  a  north- 
easterly direction  to  and  beyond  the  dty 
limits.  All  the  lines  authorized  were  to 
commence  at  Campus  Martins,  and  run 
thence  on  their  several  eourses  to  the  city 
Umits,  and  the  route  along  Jefferson 
avenue  to  the  eastern  limito  wss  to  be 
completed  within  six  months  after  March 


31,  1863.  In  1873  a  section  was  added 
authorizing  the  construction  of  a  second 
track  along  Jefferson  avenue.  In  1862 
the  city  limits  on  Jefferson  avenue  were 
at  Mt.  Elliott  avenue.  In  1885  they  were 
extended  to  a  point  200  feet  east  of  Bald- 
win avenue,  and  while  they  remained  as 
thus  fixed,  and  in  the  year  1889,  a  sup- 
plemental ordinance  wss  paned  granting 
to  the  Detroit  City  Railway,  among  other 
things,  the  ri^t  to  extend  ite  double 
track  along  Jefferson  avenue  from  ite 
then  present  easterly  terminus  to  the  east- 
erly city  limits,  and  fixing  a  time  within 
wluch  the  same  should  be  constructed* 
There  was  a  provision  that  the  addition- 
al lines  should  be  operated  in  connection 
with  and  as  parts  of  the  tiien  present 
system  of  the  Detroit  City  Rulway,  and 
that  the  company  should  agree,  among 
other  things,  to  make  arrangements  for 
carrying  passengers  between  the  hours  of 
5:30  and  7:00  a.  m.,  and  between  5:15 
and  6:15  P.  M.,  over  any  of  ito  lines  in 
the  city  for  a  single  fare  upon  tickete 
sold  at  the  rate  of  eight  for  25  cents,  with 
specified  transfer  rights. 

In  1891  the  city  limito  were  further  ex- 
tended along  Jefferson  avenue  to  Hurl- 
burt  avoiue,  which  was  the  easterly  line 
of  the  township  of  Hamtramck.  The 
railroad  on  Jefferson  avenue  in  the  ter- 
ritory covered  by  this  extension  was  con- 
structed under  franchises  granted  by  the 
authorities  of  that  township,  respecting 
which  no  question  is  now  raised. 

From  Hurlburt  avenue  eastwardly  to 
the  Country  Club  in  the  township  of 
Orosse  Point — a  distance  of  about  4} 
miles — ^the  railroad  on  Jefferson  avoiue 
was  constructed  under  several  granto 
made  by  the  township  [244]  and 
village  of  Grosse  Point  and  the  village 
of  Fairview,  in  the  years  1891, 1893,  and 
1895,  and  further  powers  were  conferred 
upon  plaintiff  in  error,  after  ito  acqui- 
sition of  these  lines,  by  ordinance  of  the 
village  of  Fairview,  passed  May  16, 1905. 
These  several  village  and  town^ip  granto 
wera  for  terms  that  have  not  yet  expired, 
and  contain  provisions  for  5-cent  fares 
within  the  territory  covered  by  them. 

The  Jefferson  avenue  lines  are  operated 
together  as  a  single  system  in  connection 
with  lines  leading  from  the  city  north- 
westwardly on  Grand  River  avenue  to 
and  beyond  the  city  limito,  constructed 
under  righto  derived  by  predecessors  in 
title  of  plaintiff  in  error,  as  follows: 

By  ordinance  of  May  1, 1868,  the  city 
granted  to  the  incorporators  of  the  Grand 
River  Street  Railway  Company  the  right 
to  construct  lines  on  certain  streets,  in- 
cluding Grand  River  avenue  to  ito  inter- 
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ang  to  the  original  duty  of  the  earner  as 
prescrided  by  the  original  act  and  as  in- 
terpreted by  the  Commission,  and  vest- 
ed in  the  Commission  no  increase  of 
power  over  cars  as  instrumentalities  of 
shipment.'' 

To  this  proposition  the  United  States 
and  the  Conmiission  oppose  the  conten- 
tions that  "it  is  the  duty  of  every  in- 
terstate carrier  to  provide  and  furnish 
upon  reasonable  request  such  cars  as  are 
reasonably  necessary  for  handling  the 
normal  trafftc  of  which  it  is  a  conunon 
carrier/'  and  that  the  Commission  is 
given  jurisdiction  to  enforce  the  duty. 

The  power  of  the  Commission  has  been 
given  precedence  and  dominance  in  the 
argument,  the  extent  of  the  duty  of  car- 
riers coming  in  secondarily,  though  im- 
portant to  be  considered.  In  other 
words,  the  main  question  presented 
[210]  is,  whatever  be  the  duty  of  car- 
riers as  to  the  equipment  they  must  have 
or  furnish,  whether  the  interstate  Com- 
merce Commission  is  the  tribunal  to  en- 
force the  duty. 

A  comparison  of  the  act  as  passed  in 
1887  with  the  amendment  of  1906  be- 
comes necessary,  and  a  consideration 
of  the  rulings  under  the  former  as  an 
interpreter  of  the  latter. 

The  Act  of  1887  (24  Stat,  at  L.  379, 
•chap.  104,  Comp.  Stat.  1913,  §  8563)  pro- 
vided that — 

"The  term  'railroad'  as  used  in  this 
act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  bv 
any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  con- 
tract, agreement,  or  lease;  and  the  term 
^transportation'  shall  include  all  instru- 
mentalities  of   shipment    or   carriage." 

The  word  "transportation"  is  the  cru- 
cial word,  and  its  definition  in  the 
amendment  of  1906  is  as  follows: 

"  .  .  .  •  and  the  term  'transporta- 
tion' shall  include  cars  and  other  ve- 
hicles and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  irre- 
spective of  ownership  or  of  any  con- 
tract, express  or  implied,  for  the  use 
thereof  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refriger- 
ation or  icing,  storage,  and  handling 
of  property  transported ;  and  it  shall  be 
the  duty  of  every  carrier  subject  to  the 
provisions  of  this  act  to  provide  and 
rnmish  such  transportation  upon  rea- 
sonable request  therefor.  .  .  ."  And 
thiiy  it  is  contended,  must  be  read  in 
«oimeetion  with  §  12  as  amended  March 
%  1889,  as  follows: 


^.  .  •  and  the  Commission  is  here- 
by authorized  and  required  to  execute 
and  enforce  the  provisions  of  tiiis  act.'' 
(25  Stat,  at  L.  855,  858,  chap.  382,  Comp. 
Stat.  1913,  §§  8569,  8576.) 

Section  1  of  the  Act  of  1887  came  be- 
fore the  Commission  for  consideration, 
and  the  duty  thereunder  of  carriers  to 
furnish  tank  cars  for  the  transportation 
of  petroleum,  in  [220]  Scofield  v.  Lake 
Shore  ft  M.  S.  B.  Co.  2  1.  C.  C.  Bep. 
90,  2  Inters.  Com.  Bep.  67.    The  opinion 
is  too  long  to  review.    It  is  enough  to 
say  of  it  that  it  considered  the  condi- 
tions of  the  oil  trade,  the  different  meth- 
ods of  shipping  oil  in  barrels  and  in 
tank  cars,  and  stated  that  the  latter 
method  had  become  established,  though 
very  few  of  the  railroads  of  the  country 
owned  tank  cars;  compared  the  cost  ana 
advantages  of  the  methods,  and  from 
this  declared  that  it  was  obvious  that 
where  the  carriers  did  not  famish  tank 
cars,  one  shipper  could  not  compete  in 
all  respects  upon  equal  terms  with  an- 
other shipper  who  furnished  tank  cars 
for  the  transportation  of  his  oil,  unless 
he  also  furnished  tanks;  and,  following 
a  former  decision,  dedsjred  that  it  was 
properly  the  business  of  the  carrier  to 
supply  the  rolling  stock  for  the  freight 
he  offers  or  proposes  to  <)cu^y  &nd  that 
if  the  diversities  of  the  traflie  are  such 
that  this  is  "not  always  practicable,  and 
consignors  are  allowed  to  supply  it  them- 
selves, the  carrier  must  not  allow  his 
own  deficiencies  in  this  particular  to  be 
made  the  means  of  putting  at  an  unrea- 
sonable  disadvantage  those  who  make 
use  in  the  same  traflic  of  the  facilitiae 
he  supplies."     To  prevent  such  disad- 
vantages or  preferences  the  Commission 
decided  it  had  power;  to  Miforce  the 
duty  of  supplying  cars  it  decided  it  had 
not  the  power. 

Section  3  of  the  aet  was  asserted 
against  the  conclusion,  and  the  Commis- 
sion replied  that  that  section  applied 
only  to  facilities  between  connecting 
lines,  and  did  not  embrace  ear  equip- 
ment for  the  origination  of  freight ;  and, 
referring  to  §  1,  it  was  said: 

"The  term  'instrumentalities  of  ship- 
ment or  carriage,'  as  found  in  the  fix^ 
section  of  the  statute,  of  course  includes 
cars,  but  they  are  such  cars  as  are  pro- 
vided by  the  carrier  or  used  by  it  in 
interstate  commerce,  and  the  statute  no- 
where clothes  the  Commission  with  pow- 
er to  determine  what  kind  of  ears  the 
carrier  should  use  for  this  purpose  and 
require  the  carrier  to  place  upon  its  line 
for  [221]  use  in  this  business  snch  kind 
and  number  of  cars  as  the  Commission 
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Bay  decide  will  constitute  a  proper  and 
necessary  equipment  of  car  service.  The 
duty  of  every  such  carrier  is  none  the 
less  obligatory  at  common  law,  and  by 
its  charter  to  furnish  an  adequate  and 
proper  car  equipment  for  all  the  busi- 
ness of  this  character  it  undertakes  and 
advertises  in  its  tariffs  it  will  do.  The 
statute  does  not  undertake  to  clothe 
the  Interstate  Commerce  Commission 
with  the  power  by  summary  proceedings 
of  compelling  a  railroad  company  to  per- 
form all  his  common-law  dutieSi  but 
leaves  many  of  these  to  be  enforced  in 
the  courts  by  suits  for  damages  and  by 
other  proceedings.    •    .    . 

''The  power,  if  it  should  be  held  to 
exist  at  all,  on  the  part  of  the  Inter- 
state Commerce  Commission,  to  require 
a  carrier  to  furnish  tank  ears  when  that 
carrier  is  furnishing  none  whatever  in 
its  business,  would  apply  equally  to 
sleeping  cars,  parlor  cars,  fruit  cars, 
nefngerator  cars,  and  all  manner  of  cars 
as  occasion  might  require,  and  would  be 
limited  only  by  the  necessities  of  inter- 
state commerce  and  the  discretion  of  the 
Interstate  Commerce  Commission.  A 
power  so  extraordinary  and  so  vital, 
reached  by  construction,  could  not  justly 
rest  upon  any  less  foundation  than  that 
of  direct  expression  or  necessary  impU- 
eation,  and  we  find  neither  of  these  in 
the  statute.'' 

And  it  was  declared  that  the  lawmak- 
ing power  had  not  itself  undertaken  the 
responsibility  or  clothed  the  Commission 
with  ike  responsibility  of  directing  a 
carrier  to  supply  itself  with  any  particu- 
lar kind  of  equipment  or  cars,  or,  in 
fact,  any  equipment  or  cars  at  all  for 
the  transportation  of  freight  over  its 
line.  It  will  be  observed,  therefore,  that 
all  of  the  elements  that  entered  into  the 
problem  of  the  power  of  the  Commission 
and  the  reasons  which  seemed  to  impel 
its  ezereise  were  considered. 

There  was  a  repetition  of  the  elements 
and  decision  in  Be  Transportation  ft 
Refrigeration  of  Fruit,  10  Inters.  Com. 
Rep.  360,  373  (1904).  It  was  there  said 
that  the  Commission  was  of  opinion 
[222]  that  it  was  the  duty  of  railroad 
companies  to  furnish  refrigerator  cars 
for  the  transportation  of  fruit;  that  at 
one  time  carriers  might  have  declined  to 
provide  this  special  kind  of  equipment, 
but  that  the  trade  had  so  grown  that 
the  carriers  ''might  as  well  decline  to 
provide  stock  cars  for  the  transportation 
of  live  stock  as  refrigerator  cars  for 
the  carriage  of  perishable  commodities." 
It  was,  however,  added:    "But  this  duty  | 

does  not  spring  from  the  act  to  regulate 
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commerce,  nor  has  this  CommissioB  any 
jurisdiction  of  that  matter.  It  arises 
out  of  the  common-law  liability  of  the 
defendant  railway  companies  as  common 
carriers,  and  redress  for  failure  to  ful- 
fil it  must  be  sought  in  the  courts.'' 

Certain  abuses  were  pointed  out  in 
that  case  and  the  tendency  of  the  owner- 
ship of  cars  by  private  car  lines  to  mo- 
nopoly, and  as  a  consequence  it  was 
urged  upon  the  CommiRflion  that  carriers 
should  not  be  permitted  to  make  exclu- 
sive contract  with  private  car  lines  like 
those  then  under  consideration,  but 
should  be  compelled  to  provide  their 
own  equipment  The  Commission  re- 
plied, at  page  377:  "The  facts  before 
us  call  for  no  expression  of  opinion  on 
that  subject,  and  none  is  attempted." 

This,  then,  was  the  view  of  the  Inter- 
state Commerce  Commission  of  the  duty 
of  carriers  and  of  its  power  over  them; 
that  is,  that  it  was  the  duty  of  carriers 
to  provide  and  furnish  equipment  for 
transportation  of  commodities,  and  that 
this  duty  might  expand  with  time  and 
conditions,  the  special  car  becoming  the 
common  car,  and  the  shipper's  right  to 
demand  it  receiving  the  sanction  of  law. 
But  the  Commission  decided  it  was  the 
sanction  of  the  common  law,  not  of 
the  statute,  and  that  the  remedy  was  in 
the  courts,  not  in  the  Commission.  With 
this  view  we  start  as  the  first  element  of 
our  decision. 

But  a  change  in  the  statute  and  rem- 
edy is  asserted, — ^a  change,  it  is  further 
asserted,  consequent  upon  a  demand  for 
a  greater  administrative  power  and  rem- 
edy. To  sustain  [228]  the  assertions 
the  reports  of  the  Commission  are  ad- 
duced, the  lefirislation  it  recommended, 
and  tibe  comments  of  the  legislators. 

It  is  especially  to  be  noted  that  the 
amendment  of  1906  is  in  the  exact  lan- 
guage of  the  recommendation  of  the 
Commission,  as  far  as  concerns  that  part 
which  defines  "railroad"  and  "transpor- 
tation.'' 

The  Senate  committee  on  interstate 
commerce  had  instituted  an  extended  in- 
quiry and  members  of  the  Commission 
appeared  before  the  special  committee 
which  had  been  appointed  and  presented 
a  bill  which  the  Commissioners  said  em- 
bodied their  recommendations,  and  which 
the  Commission  subsequently  made  part 
of  its  19th  annual  report.  Significant 
explanations  accompanied  the  bill.  It 
was  stated:  "The  form  of  the  proposed 
measure,  as  will  appear  upon  inspection, 
is  an  amendment  of  certain  sections  of 
the  present  statute.  .  •  .  Aside  from 
the  main  question— the  grant  of  power 
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the  terms  of  the  several  ordinances  are 
Buch  as  clearly  to  import  a  purpose  to 
contract  under  the  legislative  authority 
thus  conferred. 

But  it  is  insisted — and  to  this  effect 
was  the  decision  of  the  state  court — 
that  the  terms  of  these  contracts  i^ere  in 
effect  modified  by  the  assent  of  the  own- 
ers of  the  city  lines  on  Jefferson  and 
Grand  River  avenues  to  the  ordinances 
of  January  3,  1889,  and  the  subsequent 
acquisition  of  these  lines  by  plaintiff  in 
error,  followed  by  its  acquisition  of  the 
suburban  lines.  It  is,  indeed,  argued 
that  the  construction  placed  by  the  state 
court  upon  the  ordinances  of  1889  as 
contracts  is  not  subject  to  the  review  of 
this  court,  and  a  declaration  to  this 
effect  is  cited  from  Henderson  Bridge 
Co.  V.  Henderson  City,  141  U.  S.  679, 
689,  36  L.  ed.  900,  904,  12  Sup.  Ct.  Rep. 
114,  quoted  in  a  subsequent  case  of  the 
same  title  in  173  U.  S.  592,  602,  43  L.  ed. 
823,  826, 19  Sup.  Ct.  Rep.  663.  But,  not- 
withstanding what  was  there  said,  it  is 
too  well  settled  to  be  open  to  further  de- 
bate, that  where  this  court  is  called  upon 
in  the  exercise  of  its  jurisdiction  to  de- 
cide whether  state  legislation  impairs 
the  obligation  of  a  contract,  we  are  re- 
quired to  determine  upon  our  independ- 
ent judgment  these  questions:  (1)  Was 
there  a  contract  f  (2)  If  so,  what  obliga- 
tion arose  from  itf  (3)  Has  that  obliga- 
tion been  impaired  by  subsequent  legis- 
lation? Houston  &  T.  C.  R.  Co.  v. 
Texas,  177  U.  S.  66,  77, 44  L.  ed.  673,  680, 
20  Sup.  Ct.  Rep.  646;  St.  Paul  Gaslight 
Co.  v.  St.  Paul,  181  U.  S.  142,  147,  46 
L.  ed.  788,  791,  21  Sup.  Ct.  Rep.  676; 
Terre  Haute  &  I.  R.  Co.  v.  Indiana,  194 
U.  S.  679,  689,  48  L.  ed.  1124,  1129,  24 
Sup.  Ct.  Rep.  767. 

But  of  course  in  the  present  cases  the 
crucial  qliestion  is.  What  were  the  obliga- 
tions of  the  contracts  as  they  stood  at 
the  time  of  the  subsequent  legislation? 
And  therefore  it  becomes  material  to 
determine  whether,  by  voluntary  action 
of  the  parties  between  the  making  of  the 
suburban  [250]  grants  and  the  passage 
of  the  annexation  acts,  the  obligation 
arising  out  of  those  grants  had  been 
modified.  The  state  court  deemed  that 
the  assent  of  the  Detroit  City  Railway 
to  that  provision  of  the  first-mentioned 
ordinance  of  January  3,  1889,  which  re- 
quired it  to  carry  passengers  at  reduced 
rates  "over  any  of  its  lines  in  said  city" 
applied  to  any  and  all  lines  it  either 
then  owned  or  might  thereafter  acquire, 
and  comprehended  all  territory  within 
the  limits  of  the  city,  including  any  ex- 
tension of  the  municipal  boundaries  or 

S74 


of  the  company's  lines  within  those 
boundaries;  and  that  by  the  acquisition 
of  the  lines  of  the  Detroit  City  Railway 
plaintiff  in  error  became  bound  by  this 
agreement,  and  was  obliged  to  observe 
it,  even  with  respect  to  the  lines  that  it 
afterwards  acquired  as  assignee  of  the 
Grosse  Point  and  Fairview  franchises, 
so  far  as  those  lines  were  included  in 
the  extended  city  limits.  It  was  said 
(162  Mich.  462,  139  Am.  St.  Rep.  682, 
125  N.  W.  700,  127  N.  W.  748)  that 
there  were  two  methods  of  extending 
street  railways :  one  by  construction,  the 
other  by  purchase  under  §  6448  (2  Comp. 
Laws  1897),  being  §  15  of  the  Act  of 
1867;  that  "the  purchased  railway  be- 
comes as  much  a  part  of  the  system  as 
does  the  railroad  as  constructed;"  and 
that  the  ordinance  of  1889  was  made  in 
view  of  the  power  of  the  legislature  to 
increase  or  diminish  the  territory  within 
the  city,  and  the  real  intent  was  to  pro- 
vide for  single  fares  within  the  city 
limits  as  they  should  from  time  to  time 
be  fixed.  In  173  Mich.  314,  139  N.  W. 
66,  similar  reasoning  was  applied  to  the 
ordinance  of  1889  respecting  the  Grand 
River  Avenue  line  and  the  obligation 
imposed  upon  the  owner  of  that  line  to 
apply  the  single  fare  and  the  reduced 
rates  "over  the  entire  route  of  said  com- 
pany." The  court  considered  (173  Mich. 
326,  326)  that  certain  of  the  language 
used  in  the  original  ordinance  of  1862 
to  the  Detroit  City  Railway  and  in  that 
of  1868  to  the  Grand  River  Street  Rail- 
way Company  showed  that  the  probable 
growth  of  the  city  and  development  of 
its  public  utilities  were  anticipated,  and 
[251]  indicated  a  purpose  that  the 
grants  should  apply  as  far  as  the  city 
might  be  extended. 

Notwithstanding  our  disposition  to 
lean  towards  concurrence  with  the  view 
of  the  Btate  court  of  last  resort  in  a  mat- 
ter of  this  nature,  we  are  unable  to  ac- 
cept its  construction  of  the  ordinances 
of  1889.  In  the  first  place,  we  are  un- 
able to  view  the  original  ordinances  as 
intended  to  extend  the  rights  of  the  re- 
spective grantees  beyond  the  then  exist- 
ing city  limits  and  as  far  as  the  limits 
should  be  extended  in  the  future.  Their 
language  does  not  seem  to  us  to  admit  of 
this  interpretation,  and  the  practical 
construction  placed  upon  them  by  the 
parties  was  to  the  contrary.  As  the  city 
limits  on  Jefferson  avenue  and  on  Grand 
River  avenue  were  extended,  the  re- 
spective companies  obtained,  and  pre- 
sumably were  required  to  obtain,  new 
grants  authorizing  an  extension  of  the 

railways  from  their  then  present  termini 
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to  the  new  city  limits.    Both  of  the  ordi- 
nances  of  1889  contained  express  grants 
to  this  effect  with  respect  to  Jefferson 
avenne  and    Ghrand    River    avenue  re- 
spectively.    Each  of  the  original  city 
grants,  and  each  of  the  ordinances  of 
1889,  contained  particular  and  compara^ 
tively  brief  limitations  of  time  within 
which  the  authorised  lines  of  railway 
were  to  be  constructed  and  placed  in 
operation.    For  these  reasons,  and  be- 
cause in  other  respects  the  grants  are 
quite  specific  in  their  terms,  and  because 
the  city  at  that  time  had  no  authority 
to  extend  its  corporate  limits  nor  to  make 
a  grant  of  street  railway  rights  beyond 
thtm,  we  are  compelled  to  conclude  that 
the  ordinances  of  1889  had  no  such  ex- 
tensive meaning  as  that  attributed  to 
them  by  the  state  court. 
^  Defendants  in  error  invoke  the  estab- 
lished rule  that  the  terms  of  a  municipal 
grant  or  franchise  should  be  construed 
strictly  as  against  the  grantee,  and  as 
favorably  to  the  grantor  as  its  terms 
permit.    The  state  court  deemed  the  rule 
to  be  appUcable.     162  Mich.  465;  173 
Mich.  323.    It  is  at  least  doubtful,  how- 
ever, whether  the  [2521  rule,  properly 
applied  to  the  facts  of  these  cases,  does 
not  bear  altogether  in  favor  of  plaintiff 
in  error.    For  of  course  it  is  not  possi- 
ble to  adopt  an  extensive  construction  of 
the  obligations  imposed  upon  the  city 
companies   by   the   ordinances   without 
adopting  a  like  construction  as  to  the 
extent  of  the  franchises  thereby  con- 
ferred upon  the  companies.    And  can  it 
be  supposed  that  if  either  of  these  com- 
panies had  claimed  the  right  to  lay  down 
tracks  and  operate  railways  in  the  an- 
nexed territory  by  virtue  of  the  ordi- 
nances of  1889,  they  would  not  have  been 
met  with  the  rule  that  municipal  grants 
are  to  be  construed  strictly  against  the 
grantee,  and  cannot  be  extended  beyond 
their  express  terms  f    In  any  view,  the 
ordinances,  just  because  they  were  in- 
tended to  be  contracts,  and  not  merely 
legislative  enactments,  ought  to  be  re- 
garded as  having  reference  to  a  specific 
subject-matter. 

But  were  we  in  error  about  the  con- 
struction of  these  ordinances,  we  still 
think  that  the  acquisition  of  the  city 
lines  by  plaintiff  in  error,  and  its  subse- 
quent acquisition  of  the  suburban  lines, 
did  not  bind  it  to  put  the  reduced  fare 
provisions  in  effect  upon  the  suburban 
lines  if  and  when  the  city  limits  should 
thereafter  be  extended  to  include  any 
parts  of  the  latter.  If  the  city  lines 
had  been  extended  into  the  annexed  ter- 
ritory by  either  of  the  city  railway  com- 
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panics  under  any  authority  conferred 
by  or  assumed  under  the  ordinances  of 
1889,  a  very  different  question  would  be 
presented.  But  such  is  not  the  case. 
And  although  we  may  follow  the  state 
court  to  the  extent  of  considering  the 
acquisition  of  the  suburban  lines  under 
§  6448,  Comp.  Laws,  as  being  in  effect 
an  extension  of  the  city  raUways,  we 
cannot,  without  doing  violence  to  the 
provisions  of  that  section,  regard  such 
acquisition  as  abrogating  any  part  of 
the  franchise  rights  that  pertained  to 
the  suburban  lines;  for  the  section  itself 
declares  that  upon  such  purchase  being 
made,  the  purchasing  company  ''may  use 
and  enjoy  the  rights,  privileges,  and 
franchises  [258]  of  such  company,  the 
same  and  upon  the  same  terms  as  the 
company  whose  road  and  franchises 
were  so  acquired  might  have  done.'' 
The  rate  of  fare  being  among  the 
most  material  and  important  of  the 
terms  and  conditions  referred  to  (De- 
troit V.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  384,  46  L.  ed.  592,  606, 
22  Sup.  Ct.  Rep.  410;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  215  U.  S.  417, 
434,  54  L.  ed.  259,  270,  30  Sup.  Ct  Rep. 
118).  we  find  it  impossible  to  regard  the 
purchase  of  the  suburban  lines,  with 
their  rights,  privileges,  and  franchises, 
as  being  in  ^ect  an  extension  of  the 
city  lines,  but  at  the  same  time  an  abro- 
gation of  an  essential  part  of  the  rights 
and  privileges  appurtenant  to  the  ac- 
quired lines. 

The  state  court  cited  and  relied  upon 
Indiana  R.  Co.  v.  Hoffman,  161  Ind.  593, 
69  N.  K  399, 15  Am.  N^.  Rep.  527,  and 
Peterson  v.  Takoma  R.  ft  P.  Co.  60  Wash. 
406, 140  Am.  St  Rep.  936,  111  Pac.  338. 
In  their  particular  facts  and  circum- 
stances those  cases  differ  somewhat  from 
the  cases  now  before  us;  and,  without 
stopping  here  to  analyse  them,  we  deem 
it  sufficient  to  say  that  we  are  unable 
to  accept  their  reasoning  so  far  as  it  is 
inconsistent  with  the  views  we  have  ex- 
pressed. 

It  results  that  the  provisions  of  the 
township  and  village  ordinances  respect- 
ing the  rates  of  fare  remained  in  full 
force  and  effect  after  the  acquisition  of 
the  suburban  lines  by  plaintiff  in  error, 
notwithstanding  its  previous  acquisition 
of  the  city  lines  or  the  previous  assent 
of  the  city  railway  companies  to  the 
ordinances  of  1889.  Because  of  the  pro- 
vision of  §  10  of  art  1  of  the  Constitu- 
tion of  the  United  States,  it  was  not 
within  the  power  of  the  state  of  Michi- 
gan by  any  subsequent  legislation  to 
impair  the  obligations    of    those    con- 
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tracts,  and  since  the  judgments  of  the 
supreme  court  of  that  state  gave  such 
an  effect  to  the  Annexation  Acts  of  1905 
and  1907,  in  conjunction  with  the  ordi^ 
nances  of  1889,.  as  to  impair  those  obli^ 
gations,  the  judgments  must  be  reversed. 

We  have  made  no  particular  mention 
of  an  agreement  entered  into  between 
the  city  and  plaintiff  in  error  in  the 
[254]  year  1909,  because  we  agree  with 
the  state  court  (173  Mich.  321, 139  N.  W. 
56)  that  it  was  no  more  than  a  tempo- 
rary provision  for  a  modus  operandi, 
and  had  not  the  effect  of  waiving  any 
of  the  rights  of  either  party. 

Judgments  reversed,  and  the  causes 
remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Mr.  Justice  Olark.  dissenting: 
I  greatly  regret  that  I  cannot  concur 
in  the  decision  just  announced.  The 
opinion  of  the  majority  of  the  court 
plainly  regards  the  act  of  the  legislature 
of  the  state  of  Michigan,  extending  the 
corporate  limits  of  the  city  of  Detroit,  as 
a  valid  law,  passed  in  the  exercise  of  an 
undoubted  power  in  the  legislature  to 
deal  as  it  does  with  the  municipal  corpo- 
rations of  that  state,  and  its  validity 
for  the  purposes  for  which  it  was  intend- 
ed is  not  questioned.  It  will  remain 
a  valid  law  after  this  decision  as  it  was 
before.  In  substance  the  decision  of  this 
court  is  that  the  supreme  court  of  Michi- 
gan, in  deciding  that  there  is  an  implied 
condition  in  the  contract  between  the 
city  of  Detroit  and  the  railway  company 
that  the  rates  of  fare  therein  provided 
for  shall  ai>ply  within  the  city  limits 
when  extenaed,  and  in  requiring  the  rail- 
way company  to  accept  the  same  fares 
throughout  the  new  city  limits  as  were 
accepted  throughout  the  former  limits, 
gives  an  effect  to  the  extension  act  which 
impairs  the  railway  company's  contract 
with  the  city.  I  am  of  the  opinion  that 
for  the  state  supreme  court  thus  to  in- 
terpret the  terms  of  the  contract  of  the 
railway  company  with  the  city  is  not  to 
give  an  effect  to  the  valid  extension  act 
of  the  legislature  which  violates  the  pro- 
vision of  the  Constitution  prohibiting 
a  state  from  passing  ''any  law  impairing 
the  obligation  of  contracts."  The  pass- 
ing of  the  valid  extension  act  merely 
created  a  situation  under  which  the  im- 
plied condition,  existing  in  the  fare  con- 
*traet  from  [255]  beginning,  finds  an  ap- 
plication to  the  new  territory.  This  is 
giving  effect  not  to  the  terms  of  the  act 
of  the  legislature,  but  to  the  terms  of 
the  contract  with  the  city,  and  the  most 
that  can  be  said  against  the  decision  of 
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the  supreme  court  of  Michigan  is  that  it 
gives  an  erroneous  construction  to  the 
contract.  But  since  it  is  settled  by  many 
decisions  of  this  court  that  the  contract 
clause  of  the  Federal  Constitution  does 
not  protect  contracts  against  impairment 
by  the  decisions  of  courts  except  where 
such  decisions  give  effect  to  constitutions 
adopted  or  laws  passed  subsequent  to 
the  date  of  such  contracts  (Cross  Lake 
Shooting  &  Fishing  Club  v.  Louisiana, 
224  U.  S.  632,  56  L.  ed.  924,  32  Sup.  Ct. 
Rep.  577),  I  am  of  opinion  that  there  is 
no  Federal  question  before  this  court  in 
this  case  and  that  the  writ  of  error 
should  be  dismissed.  This  is  a  high  and 
delicate  power  which  the  court  is  exer- 
cising in  this  case,  and  it  should  be  re- 
sorted to  only  in  cases  which  are  clear; 
and,  for  the  reasons  thus  briefly  stated, 
I  am  convinced  that  this  is  not  such  a 
case. 

I  am  authorized  to  state  that  Mr.  Jus- 
tice Brandeia  concurs  in  this  dissent. 


VANDALIA  RAILROAD  CO^^IPANY,  Plff. 

in  Err., 

V. 

PUBLIC  SERVICE  COMMISSION  OF  IN- 
DIANA, as  the  Successor  of  the  Railroad 
Commission  of  Indiana. 

(See  S.  C.  Reporter's  ed.  255-261.) 

Commerce  —  state  regulation  —  congres- 
sional inaction  —  regulating  head- 
lights on  locomotives. 

1.  Until  Congress  acts  in  the  matter 
there  is  no  unconstitutional  interference 
with  interstate  commerce  in  an  order  of  a 
state  railroad  commission,  made  under  leg- 
islative authority,  requiring  all  engines  used 
in  the  transportation  of  trains  over  any 
line  of  railroad  within  the  state  to  be 
equipped  with  headlights  of  not  less  than 
1,500  candle  power. 

[For  other  coses,  see  Commerce,  I.  c;  III.,  In 
Digest   Sup.  Ct.    1908.] 

Error  to  state  court  —  scope  of  review  — > 

question  not  Involved  In  record. 

2.  Whether  Congress  has  so  far  cov- 
ered the  subject  of  headlights  for  locomo- 

Note. — On  state  regulation  of  inter- 
state or  foreign  commerce — see  notes  to 
Norfolk  &  W.  R.  Co.  v.  Com.  13  L  R.A. 
107,  and  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 29  L.  ed.  U.  S.  158. 

On  state  regulation  of  equipment  of 
railroad  rolling  stock  as  interference 
with  interstate  commerce — see  note  to 
Atlantic  Coast  Line  R.  Co.  v.  Georgia, 
32  L.R.A.  (N.S.)  20. 

On  the  general  subject  of  writs  of  er- 
ror  from   the   United   States    Supreme 
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tiFes  bj  the  araendmeiit  of. March  4,  1016 
(38  SUt  at  L.  1192,  chap.  160),  to  the 
boiler  inspection  act  of  February  17,  1011 
(36  Stat,  at  L.  013,  chap.  103,  Comp.  Stat. 
1013,  S  8630),  as  to  invalidate,  when  ap- 
plied to  interstate  eommerce,  an  order  of  a 
state  railroad  commiasion,  made  under  leg- 
islative authority,  requiring  all  engines 
used  in  the  transportation  of  trains  over 
any  line  of  railway  in  the  state  to  be 
equipped  with  headlights  of  not  less  than 
1,500  candle  power,  is  not  open  to  review 
in  the  Federal  Supreme  Court  on  writ  of 
error  to  a  state  court,  where  the  state 
court's  decision  under  review,  refusing  to 
enjoin  the  enforcement  of  the  order,  was 
rendered,  and  judgment  thereon  entered,  be- 
fore the  passage  by  Congress  of  such  amen- 
datory act. 

(For  other  cases,  see  Appeal  and  Error,  2164- 
2174.  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law  «  dne  process  of  law 
^  notice  and  hearlnir. 

3.  The  absence  of  any  provision  for  no- 
tice and  hearing  in  Ind.  Acts  1909,  p.  323, 
empowering  the  State  Railroad  Commission 
to  investigate  the  condition  and  efficiency 
of  headlights  then  in  use  on  locomotive  en- 
gines on  the  railroads  in  the  state  to  de- 
termine the  most  practicable  and  efficient 
headlight  for  all  purposes,  and  to  make  and 
enforce  against  the  railway  companies  the 
necessary  orders  for  the  installation  of  such 
headlights,  does  not  make  the  Commission's 
order  requiring  the  installation  of  head- 
lights of  1,600  candle  power  repugnant  to 
the  due  process  of  law  clause  of  U.  S.  Const. 
14th  Amend.,  where  the  highest  state  court 
construes  such  act  as  supplemental  to  Ind. 
Act  of  February  28, 1905,  which,  as  amended 
by  Ind.  Act  of  March  0,  1907,  gave  to  any 
carrier  or  other  party  dissatisfied  with  any 
order  made  by  the  Commission  a  right  to 
resort  to  the  courts  in  an  action  to  suspend 
It  or  set  it  aside,  and  the  order  in  question 
was  made  after  notice  and  full  hearing,  and 
the  complaining  carrier  had,  and  exercised, 
the  right  to  a  judicial  review  by  action  at 
law. 

(For  other  cases,  see  Constitiitional  Law,  704- 
778,   In  Digest  Sup.  Ct.   1908.) 

Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin 
▼.  Western  Land  Co.  37  L.  ed.  U.  S.  267 ; 
Re  Bochanan,  39  L.  ed.  U.  S.  884;  and 
Kipley  v.  lUinois,  42  L.  ed.  U.  S.  098. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  ▼.  Gharbade,  62 
L.B.A.  613. 

On  how  and  when  questions  most  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  Unit- 
ed States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  what  questions  the  Federal  8u- 
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Error  to  state  court  —  who  may  imlse 
Federal  question. 

4.  A  carrier  which  has  abandoned  its 
application  for  a  modification  of  the  order 
of  a  state  railroad  commission  requiring  the 
installation  on  its  locomotives  of  headlights 
of  not  less  than  1,500  candle  power  is  not 
in  a  position  to  urge  upon  the  Federal  Su- 
preme Court,  on  writ  of  error  to  a  state 
court,  that  the  Commission's  order  is  so 
indefinite  and  uncertain  in  its  terms  as  not 
to  furnish  an  intelligible  measure  of  the 
carrier's  duty,  and  is  therefore  a  denial  of 
due  process  of  law. 

[For  other  cusck,  see  Appeal  and  Error,  III. 
d,  0,  I,  In  Digest  Sup.  Ct  1908.] 

[No.  81.] 

Submitted  November  6,  1016.    Decided  De- 
cember 11,  1016. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  decree 
which  affirmed  a  decree  of  the  Superior 
Court  of  Marion  County,  in  that  state, 
in  favor  of  defendant  in  a  suit  to  enjoin 
the  enforcement  of  an  order  of  the  State 
Railroad  Commission,  requiring  locomo- 
tives to  be  equipped  with  headlights  of 
not  less  than  1,500  candle  power.  Af- 
firmed. 

See  same  case  below,  182  Ind.  382, 101 
N.  E.  85. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  0.  Pickens  and  Fred- 
eric D.  McKenney  submitted  the  cause 
for  plaintiff  in  error.  Messrs.  D.  P. 
Williams  and  Owen  Pickens  were  on  the 
brief : 

By  the  Act  of  Congress  of  March  4, 
1915,  entitled,  ''An  Act  to  Amend  an  Act 
Entitled,  'An  Act  to  Promote  the  Safety 
of  Employees  and  Travelers  upon  Rail- 
roads by  Compelling  Common  Carriers 
Engaged  in  Interstate  Commerce  to 
Equip  Their  Locomotives  with  Safe  and 

preme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel  Hill  v.  Dockery,  63 
L.R.A.  571. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  LR.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son v.  Yewday,  24  L  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S. 
865. 

On  notice  and  hearing  required  to  con- 
stitute due  process  of  law — see  notes  to 
Kuntz  V.  Sumption,  2  L.R.A.  657;  Chau- 
vin  V.  Valiton,  3  L.R.A.  194;  and  Ulman 

V.  Baltimore,  11  L.R.A.  225. 
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Suitable  Boilers  and  Appurtenanoea 
Thereto/  approved  February  17,  1911," 
it  is  provided  that  §  2  of  the  Act  of  Feb- 
ruary 17, 1911,  shall  apply  to  and  include 
the  entire  locomotive  and  tender  and  all 
parts  and  appurtenances  thereof.  The 
passage  of  this  act  ipso  facto  super- 
seded and  rendered  Void  the  state  act  and 
the  order  of  the  Railroad  Commission  in 
question. 

Southern  R.  Co.  v.  Railroad  Commis- 
sion, 236  U.  S.  439,  59  L.  ed.  661,  35 
Sup.  Ct  Rep.  304. 

It  would  be  a  very  strong  proposition 
to  say  that  the  parties  were  bound  in 
the  higher  courts  by  a  finding  based  on 
specific  investigations  made  in  the  case 
without  notice  to  them. 

United  States  v.  Baltimore  &  O.  S.  W. 
R.  Co.  226  U.  S.  14,  67  L.  ed.  104,  33 
Sup.  Ct.  Rep.  5. 

It  is  not  enough  that  the  railroad 
companies  may  in  fact  have  notice,  or 
may,  as  a  matter  of  favor,  have  a  hear- 
ing. The  statute  itself  must  require  no- 
tice, and  give  a  right  to  a  hearing.  The 
constitutional  validity  of  the  statute  un- 
der which  the  proceeding  is  had  is  to 
be  tested  not  by  what  has  happened,  but 
by  what  may  be  done  under  it. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289. 

Notice  and  opportunity  to  be  heard 
are  indispensable  to  the  validity  of  the 
proceeding. 

San  Mateo  County  v.  Southern  P.  R. 
Co.  8  Sawy.  238,  13  Fed.  752;  Garvin  v. 
Daussman,  114  Ind.  429,  5  Am.  St.  Rep. 
637,  16  N.  E.  826;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Minnesota,  134  U.  S.  418,  457, 
33  L.  ed.  970,  982,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Rep.  462,  702. 

Even  although  the  order  is,  in  form, 
within  the  Commission's  power,  it  is  so 
unreasonable  in  its  requirements  as  it 
affects  plaintiff  in  error  as  to  render  it 
void. 

Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  56  L.  ed. 
863,  32  Sup.  Ct.  Rep.  535;  Interstate 
Commerce  Commission  v.  Illinois  C.  R. 
Co.  215  U.  S.  452,  54  L.  ed.  280,  30  Sup. 
Ct.  Rep.  155;  Interstate  Commerce  Com- 
mission V,  Northern  P.  R.  Co.  216  U.  S. 
538,  54  L.  ed.  608,  30  Sup.  Ct.  Rep.  417; 
Southern  P.  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  433,  55  L.  ed. 
283,  31  Sup.  Ct.  Rep.  288;  Interstate 
Commerce  Commission  v.  Union  P.  R. 
Co.  222  U.  S.  541,  56  L.  ed.  308,  32  Sup. 
Ct.  Rep.  108 ;  Wisconsin,  M.  &  P.  R.  Co. 
v.  Jacobson,  179  U.  S.  287,  45  L.  ed. 
194,  21  Sup.  Ct.  Rep.  115. 

The  order  ia  ao  unoertaiq  and  indeft- 
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nite  in  the  respecta  alleged  in  the  aecond 
paragraph  of  the  complaint  that  it  ia 
void  and  unenforceable. 

Baltimore  &  0.  R.  Co.  v.  Railroad  Com- 
mission, 196' Fed.  690;  United  States  v. 
Reese,  92  U.  S.  220,  23  L.  ed.  565 ;  Chi- 
cago &  N.  W.  R.  Co.  V.  Dey,  1  LR.A. 
744,  2  Inters.  Com.  Rep.  325,  35  Fed. 
866 ;  Cook  v.  State,  26  Ind.  App.  278,  59 
N.  E.  489;  State  v.  Clarke,  69  Conn.  371, 
39  L.R.A.  670,  61  Am.  St.  Rep.  45,  37 
Atl.  975;  Louisville  &  N.  R.  Co.  v.  Com. 
99  Ky.  132,  33  L.R.A.  209,  59  Am.  St. 
Rep.  457,  35  S.  W.  129 ;  Chicago,  Q.  &  L. 
R.  Co.  V.  Salem,  166  Ind.  71,  76  N.  E. 
631. 

This  court  will  put  its  own  independ- 
ent construction  upon  the  order  in  ques- 
tion. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Atchi- 
aon,  T.  &  S.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  96,  100,  43  L.  ed.  909,  19  Sup.  Ct. 
Rep.  609;  Terre  Haute  &  I.  R.  Co.  v. 
Indiana,  194  U.  S.  579,  587,  48  L.  ed. 
1124, 1128,  24  Sup.  Ct.  Rep.  767. 

If  the  order  is  void,  it  could  be  success- 
fully attacked  by  plaintiff  in  error  by 
suit  to  set  it  aside  at  any  time.  And 
whether  void  or  not,  application  to  the 
Commission  for  a  rehearing  was  not  a 
prerequisite  to  a  suit  to  iset  it  aside. 

Southern  Indiana  R.  Co.  v.  Railroad 
Commission,  172  Ind.  113,  87  N.  E.  966. 

Mr.  Bert  Winters  submitted  the  cause 
for  defendant  in  error.  Messrs.  Bert 
New,  Wilbur  T.  Gruber,  and  Mr.  Evan 
B.  Stotsenburg,  Attorney  General  of 
Indiana,  were  on  the  brief: 

The  general  assembly  of  the  state  of 
Indiana,  in  the  exercise  of  the  police 
power  of  the  state,  has  the  right  to  re- 
quire that  locomotive  engines  on  the  rail- 
roads in  this  state  shall  be  equipped 
with  adequate  and  sufficient  headlights. 

Atlantic  Coast  Line  R.  Co.  v.  State, 
135  Ga.  545,  32  L.R.A.(N.S.)  20,  69  S. 
E.  725,  affirmed  in  234  U.  S.  280,  58  L. 
ed.  1312,  34  Sup.  Ct.  Rep.  829. 

The  police  power — the  power  to  pro- 
tect the  lives  and  property  of  the  people 
within  the  state — has  not  been  dele^rated 
to  the  United  States  by  the  Constitution 
nor  prohibited  by  it  to  the  states,  and  ia, 
therefore,  reserved  to  the  states,  and  has 
never  been  surrendered  by  the  states. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Arkansas, 
219  U.  S.  453,  65  L.  ed.  290,  31  Sup.  a. 
Rep.  275;  Missouri,  K.  &  T.  R.  Co.  t. 
Haber,  169  U.  S.  613,  628,  42  L.  ed.  878, 
883,  18  Sup.  Ct.  Rep.  488;  Hennington 
V.  Georgia,  163  U.  S.  299,  41  L.  ed.  166, 
X6  Sup.  Ct.  Rep.  1086;  Lake  Shore  ft  M. 
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8.  E.  Co.  V.  Ohio,  173  U.  S.  285,  291,  43 
h,  ed.  702,  704,  19  Sup.  Ct.  Rep.  465; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
160  U.  S.  133,  137,  138,  42  L.  ed.  688, 
602, 18  Sup.  Ct.  Rep.  289. 

The  mere  grant  to  Congress  of  the 
power  to  regulate  commerce  among  the 
states  did  not,  of  itself  and  without 
legislation  by  Congress,  either  directly 
or  through  a  subordinate  body,  imply  a 
prohibition  on  the  states,  nor  impair  the 
authority  of  the  states  to  establish  such 
reasonable  regulations  as  are  appropri- 
ate for  the  protection  of  persons  and 
property  within  the  states. 

New  York,  N.  H.  &  H.  R.  Co.  v. 
New  York,  165  U.  S.  628,  631,  41  L.  ed. 
853,  854,  17  Sup.  Ct.  Rep.  418;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S. 
285,  299,  43  L.  ed.  702,  707,  19  Sup.  Ct. 
Rep.  465;  Missouri  P.  R.  Co.  v.  Larabee 
Flour  Mills  Co.  211  U.  S.  612,  621,  623, 
53  L.  ed.  352,  360,  361,  29  Sup.  Ct.  Rep. 
214;  Gibbons  v.  Ogden,  9  Wheat.  1,  211, 
6  L.  ed.  23,  73 ;  Cooley  v.  Port  Wardens, 
12  How.  299,  319,  13  L.  ed.  996,  1004; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illi- 
nois, 177  U.  S.  514-516,  44  L.  ed.  868, 
20  Sup.  Ct.  Rep.  722;  Atlantic  Coast 
Line  R.  v.  Georgia,  234  U.  S.  280,  294, 
58  L.  ed.  1312, 1319,  34  Sup.  Ct.  Rep.  829. 

The  intent  to  supersede  the  exercise 
by  the  state  of  its  police  power  as  to 
matters  not  covered  by  the  Federal  leg- 
islation is  not  to  be  inferred  from  the 
mere  fact  that  Congress  has  seen  fit  to 
circumscribe  its  r^^ation  and  to  occupy 
a  limited  field. 

Savage  v.  Jones,  225  U.  S.  501,  533, 
56  L.  ed.  1182,  1194,  32  Sup.  Ct.  Rep. 
715 ;  Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  211  U.  S.  612,  623,  53  L.  ed. 
352,  361,  29  Sup.  Ct.  Rep.  214;  Atlantic 
Coast  Line  R.  Co.  v.  Georgia,  234  U.  S. 
280,  58  L.  ed.  1312,  34  Sup.  Ct.  Rep. 
829. 

The  intent  to  supersede  the  exercise 
by  the  state  of  its  police  power  by 
Federal  legislation  is  not  to  be  implied 
unless  the  act  of  Congress,  fairly  inter- 
preted, is  in  actual  conflict  with  the 
law  of  the  state. 

Savage  v.  Jones,  supra. 

The  settled  rule  as  to  the  supremacy 
of  an  act  of  Congress  is,  that  a  statute 
enacted  in  execution  of  a  reserved 
power  of  the  state — the  police  power — 
is  not  to  be  regarded  as  inconsistent  with 
an  act  of  Congress  passed  in  the  execu- 
tion of  a  clear  power  under  the  Con- 
stitution, unless  the  repugnance  or  con- 
flict is  so  direct  and  positive  that  the  two 
acts  cannot  be  reconciled  or  consistently 
stand  together. 
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Savage  v.  Jones,  225  U.  S.  501,  535, 
*6  L.  ed.  1182,  1195,  32  Sup.  Ct.  Rep. 
715;  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  623,  42  L.  ed.  878, 18  Sup. 
Ct.  Rep.  488;  Sinnot  v.  Davenport,  22 
How.  227,  243,  16  L.  ed.  243,  247. 

Nonaction  of  Congress,  either  directly 
or  through  a  subordinate  body,  in  re- 
spect to  legislation  upon  the  precise 
subject-matter  of  legislation  enacted  by 
the  state  by  virtue  of  the  police  power, 
as  in  this  case,  is  regarded  as  the  equiva- 
lent of  a  declaration  by  Congress  that, 
until  it  sees  proper  to  legislate  thereon, 
or  the  subordinate  b^ody  to  whom  it  has 
given  authority  to  act  does  act,  the  mat- 
ter may  be  regulated  by  the  authority  of 
the  state 

Mobile  County  v.  Kimball,  102  U.  S. 
691,  698,  26  L.  ed.  238,  240;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Indiana,  223  U. 
S.  713,  56  L.  ed.  626,  32  Sup.  Ct.  Rep. 
520;  Chicago,.  R.  I.  &  P.  R.  Co.  v.  Arkan- 
sas, 219  U.  S.  453,  561,  55  L.  ed.  290, 
294,  31  Sup.  Ct.  Rep.  275;  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
54,  55,  56  L.  ed.  327,  347,  348,  38  L  R.A. 
(N.S.)  44, 1  N.  C.  C.  A.  875,  32  Sup.  Ct. 
Rep.  169;  Missouri  P.  R.  Co.  v.  Larabee 
Flour  Mills  Co.  211  U.  S.  612,  623,  53 
L.  ed.  352,  361,  29  Sup.  Ct.  Rep.  214; 
Atlantic  Coast  Line  R.  Co.  v.  Georgia, 
234  U.  S.  280,  58  L.  ed.  1312,  34  Sup.  Ct. 
Rep.  829. 

The  Act  of  March  6,  1909  (Acts  1909, 
p.  323),  the  headlight  act  in  question,  had 
for  its  object  the  protection  of  persons 
and  property  within  the  state  from  dan- 
gers arising  from  the  operation  on  the 
railroads  in  this  state  of  locomotive 
engines  equipped  with  inadequate  and 
inefficient  headlights. 

New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  631,  41  L.  ed.  853, 
854, 17  Sup.  Ct.  Rep.  418;  Atlantic  Coast 
Line  R.  Co.  v.  State,  135  Ga.  545,  32 
L.R.A.(N.S.)  20,  69  S.  E.  725,  affirmed 
in  234  U.  S.  280,  58  L.  ed.  1312,  34  Sup. 
Ct.  Rep.  829. 

The  court  knows  from  the  face  of  the 
headlight  act  in  question  that  it  has  a 
real,  substantial  relation  to  an  object 
as  to  which  the  state  is  competent  to 
legislate;  namely,  the  protection  and 
security  of  persons  and  property  on 
trains  and  on  the  railroad  tracks  within 
the  state 

New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  632,  41  L.  ed.  853, 
854,  17  Sup.  Ct.  Rep.  418;  Chicacro,  R. 
L  &  P.  R.  Co.  V.  Arkansas,  219  U.  S.  453, 
463,  55  L.  ed.  290,  295,  31  Sup.  Ct.  Rep. 
275;   Atlantic   Coast  Line    R.    Co.    v. 
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0«orgiA,  234  U.  8.  280,  58  L.  ed.  1312, . 
34  Sup.  a.  R^.  829.  f 

It  is  common  knowledge,  and  this  court  I 
jndieially  knows,  that  it  is  a  matter  of 
great  importance    that    locomotives  be 
equipped    with    adequate    and    efficient 
headlights. 

Atlantic  Coast  Line  R.  Co.  ▼.  State, 
136  Oa.  545,  32  L.R.A.(N.S.)  20,  69  S. 
E.  725,  affirmed  in  234  U.  S.  280,  58  L. 
ed.  1312,  34  Sup.  Ct.  Rep.  829. 

Where  an  act  has  been  passed  in  the 
exercise  of  the  police  power  of  the  state, 
it  cannot  be  said  that  the  limit  of  legis- 
lative power  has  been  transcended,  un- 
less it  clearly  appears  that*  the  act  has 
no  substantial  relation  to  a  purpose. 

Purity  Exti'act  &  Tonic  Co.  v.  Lynch, 
226  U.  8.  192,  57  L.  ed.  184,  33  Sup.  Ct. 
Rq>.  44. 

It  must  be  assumed  that  the  legisla- 
ture, in  the  exercise  of  its  judgment, 
was  of  opinion  that  an  effectual  mode 
for  the  protection  of  persons  and  prop- 
erty on  a  train  attached  to  a  locomotive, 
persons  and  property  on  the  railroad 
track,  and  persons  and  property  on 
other  trains  with  which  a  collision  may 
be  had,  was  to  require  an  adequate  and 
efficient  headlight  on   such  locomotive. 

Booth  V.  Illinois,  184  U.  S.  425,  46  L. 
ed.  623,  22  Sup.  Ct.  Rep.  425 ;  Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch  and  Atlantic 
Coast  Line  R.  Co.  v.  State,  supra. 

The  headlight  act  in  question,  being 
designed  to  protect  persons  and  property 
endangered  by  the  use  of  locomotives 
equipped  with  inadequate  and  inefficient 
headlights,  is  strictly  within  the  scope 
of  the  state's  police  power.  So  long  as 
Congress  has  not  legislated,  either  di- 
rectly or  through  a  subordinate  body, 
upon  the  particular  subject  of  head- 
lights, the  act  should  be  regarded,  not 
as  a  regulation  of  commerce,  but  as  legis- 
lation in  aid  of  interstate  commerce, 
and  as  a  rightful  exercise  of  the  police 
power  of  the  state,  although  it  controls 
m  some  degree,  the  conduct  and  liability 
of  those  engaged  in  such  commerce. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
169  U.  8.  133,  137,  138,  42  L.  ed.  688, 
692, 18  8up.  Ct.  Rep.  289 ;  New  York,  N. 
H.  &  H.  R.  Co.  V.  New  York,  165  U.  8 
628,  632,  41  L.  ed.  853,  854,  17  Sup. 
Ct.  Rep.  418;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  8.  477,  490,  48  L.  ed.  268, 
24  Sup.  Ct.  Rep.  132;  Lake  Shore  &  M. 
8.  R.  Co.  V.  Ohio,  173  U.  8.  285,  300,  43 
L.  ed.  702,  707,  19  Hn\K  Ct.  Rep.  465; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Arkansas, 
219  U.  S.  463,  466.  55  L.  ed.  290,  297,  31 
Sup.  Ct.  Rep.  275;  Atlantic  Coast  Line 
R.  Co.  y.  Maaursky,  216  U.  8.  122,  133, 
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54  L.  ed.  411,  417,  30  Sup.  Ct  Rep.  378; 
Richmond  &  A.  R.  Co.  v.  R.  A.  Patter- 
son Tobacco  Co.  169  U.  S.  311,  315,  42 
L.  ed.  759,  762,  18  Sup.  Ct.  R^.  335; 
Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  211  U.  8.  612,  53  L.  ed.  352,  29 
Sup.  Ct  Rep.  214;  Atlantic  Coast  Line 
R.  Co.  V.  Georgia,  234  U.  S.  280,  58  L. 
ed.  1312,  34  Sup.  Ct.  Rep.  829. 

While  Congress  has  acted  indirectly, 
the  Interstate  Commerce  Commission, 
which  has  been  given  authority  by  Con- 

fress  to  establish  regulations  concerning 
eadlights,  has  not  acted,  and  the  situa- 
tion remains  unchanged  and  stands  as 
it  has  always  stood,  without  regulation, 
unless  it  be  supplied  by  state  authority. 

Atlantic  Coast  Line  R.  Co.  v.  Georgia, 
supra. 

The  fact  that  Congress  has  intrusted 
power  to  the  Interstate  Commerce  Com- 
mission does  not,  in  the  absence  of  ac- 
tion by  the  Commission,  change  the  rule 
which  existed  prior  to  the  delegation 
of  power  to  it  by  Congress.  A  mere 
delegation  by  Congress  to  the  Commis- 
sion does  not  disturb  the  authority  of 
the  state.  Until  the  Commission  takes 
some  action  and  establishes  regulations 
in  regard  to  headlights,  the  authority 
of  the  state  remains  undisturbed.  The 
mere  grant  by  Congress  to  the  Commis- 
sion of  certain  national  powers  in  re- 
spect to  all  the  parts  i^nd  appurtenances 
of  the  locomotives  and  tenders  engaged 
in  interstate  commerce  does  not,  of  it- 
self, and  in  the  absence  of  action  by  the 
Commission,  interfere  with  the  authority 
of  the  state  to  make  those  regulations 
conducive  to  the  welfare  and  conveni- 
ence of  its  citizens. 

Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  211  U.  S.  612,  623,  53  L.  ed. 
352,  361,  29  Sup.  Ct.  Rep.  214. 

While  the  legislature  cannot  delegate 
its  power  to  make  the  laws,  it  can  make 
a  law  to  delegate  its  power  to  determine 
some  fact  or  state  of  things  upon  which 
the  law  makes  or  intends  to  make  its 
own  action  depend. 

Marshall  Field  &  Co.  v.  Clark,  143  U. 
8.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495;  ButtAeld  v.  Stranahan,  192  U.  8. 
470,  48  L.  ed.  525,  24  Sup.  Ct.  Rep.  349; 
Union  Bridge  Co.  v.  United  States,  204 
U.  8.  365,  51  L.  ed.  527,  27  Sup.  Ct 
Rep.  367. 

The  legislature  has  the  power  to  create 
agencies  such  as  railroad  commissions, 
city  councils,  town  boards,  county  com- 
missioners, and  the  like,  and  has  the 
power  to  confer  upon  supIi  agencies  the 
power  and  authority  to  do  certain  things 

which  are  legislative  and  quasi  judicial 
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in  their  nature.  When  such  agencies  act 
within  the  limits  of  the  power  or  author- 
ity conferred  and  in  the  manner  pointed 
out  by  the  statute,  such  acts  are  as  valid 
and  conclusive  as  if  done  by  the  legisla- 
ture itself. 

Grand  Trunk  Western  R.  Co.  v.  Rail- 
road Commission,  221  U.  S.  400,  403,  55 
L.  ed.  786,  31  Sup.  Ct.  Rep.  637. 

By  the  act  in  question,  it  is  not  left 
to  the  Railroad  Commission  to  determine 
whether  locomotives  shall  be  equipped 
with  headlights  or  not.  The  headlight 
with  which  the  locomotives  are  to  be 
equipped  is  such  a  headlight  as  is  most 
adequate  and  efficient  for  the  protection 
of  persons  and  property.  The  legisla- 
ture itself  has  fixed  the  standard  of  prac- 
ticability and  efficiency  of  headlights. 

Marshall  Field  &  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495;  Buttfleld  v.  Stranahan,  192 
U.  S.  470,  400,  48  L.  ed.  525,  536,  24  Sup. 
Ct.  Rep.  349. 

As  the  legislature  possesses  the  power 
to  regulate  the  business  of  railroads,  and 
prescribes  the  character  of  headlights  to 
be  used,  it  may  endow  a  commission,  or 
other  administrative  body,  with  power 
to  that  end,  and  what  such  commission 
or  administrative  body  does  within  the 
powers  granted  is  valid. 

Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
19,  51  L.  ed.  933,  941,  27  Sup.  Ct.  Rep. 
585,  11  Ann.  Cas.  398;  Atlantic  Coast 
Line  R.  Co.  v.  Georgia,  58  L.  ed.  1312, 
34  Sup.  Ct.  Rep.  830 ;  New  York  &  N.  E. 
R.  Co.  V.  Bristol,  151  U.  S.  556,  38  L.  ed. 
269,  14  Sup.  Ct.  Rep.  437;  Chicago,  B. 
&  Q.  R.  Co.  V.  IlUnois,  200  U.  S.  561,  50 
L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4  Ann. 
Cas.  1175;  McLean  v.  Arkansas,  211  U. 
S.  539,  53  L.  ed.  315,  29  Sup.  Ct.  Rep. 
206;  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct. 
Rep.  259 ;  Marshall  Field  &  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495;  Buttfield  v.  Stranahan,  192  U. 
S.  470,  496,  48  L.  ed.  525,  536,  24  Sup. 
Ct.  Rep.  349 ;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  383,  51  L.  ed.  523, 
27  Sup.  Ct.  Rep.  367;  Interstate  Com- 
merce Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  214,  56  L.  ed.  729,  737, 
92  Sup.  Ct.  Rep.  436. 

The  order  of  the  Commission  in  ques- 
tion IB  a  legislative  act,  by  an  instrumen- 
tality or  agency  of  the  state,  exercising 
delegated  authority,  and  is  of  the  same 
force  as  if  made  by  the  legislature,  and 
is  a  law  for  all  practical  purposes. 
Grand  Trunk  Western  R.  Co.  v.  In- 


diana,  221  U.  S.  400,  403,  55  L.  ed.  786, 
787,  31  Sup.  Ct.  Rep.  537. 

The  statute  not  being  open  to  the  con- 
stitutional objection  urged  against  it, 
and  the  order  of  the  Commission  not  be- 
ing beyond  the  power  the  Commission 
could  constitutionally  exercise,  nor  be- 
yond the  power  conferred  by  the  Head- 
light Act,  the  order  is  not  inherently 
void,  and  was  conclusive  as  against  col- 
lateral  attack  by  injunction. 

Interstate  Commerce  Commission  y. 
Union  P.  R.  Co.  222  U.  S.  541,  547,  56 
L.  ed.  308,  311,  32  Sup.  Ct.  Rep.  108. 

The  act  in  question  in  this  case  (Acts 
1909,  p.  323)  was  held  by  the  supreme 
court  of  Indiana  to  be  supplemental  to 
the  Railroad  Commission  Act  of  1905 
(Acts  1905,  p.  83),  and  acts  amendatory 
thereto,  which  provides  for  notice  and 
makes  provision  for  the  method  to  be 
pursued  by  railroad  companies  dissatis- 
fied with  an  order  of  the  Commission. 

Vandalia  R.  Co.  v.  Railroad  Commis- 
sion, 182  Ind.  382,  101  N.  E.  85. 

Although  the  particular  act  (Acts 
1909,  p.  323)  which  authorizes  an  order 
of  the  Railroad  Commission  may  not 
provide  for  a  hearing,  if  the  supreme 
court  of  Indiana  has  construed  that  act 
as  part  of  the  law  establishing  the  Com- 
mission, which  does  require  notice,  and 
gives  to  the  railroad  company  its  day  in 
court  by  prescribing  the  procedure  where 
a  railroad  company  is  dissatisfied  with 
an  order  of  the  Commission,  such  act  is 
not  unconstitutional  as  denying  an  op- 
portunity to  be  heard. 

Wadley  Southern  R.  Co.  v.  Georgia, 
235  U.  S.  651,  658,  59  L.  ed.  405,  410, 
P.U.R.1915A,  106,  35  Sup.  Ct.  Rep. 
214;  Louisville  &  N.  R.  Co.  v.  Garrett, 
231  U.  S.  298,  58  L.  ed.  229,  34  Sup. 
Ct.  Rep.  48;  Watson  v.  Maryland,  218 
U.  S.  173,  54  L.  ed.  987,  30  Sup.  Ct. 
Rep.  651. 

The  state  has  full  power  over  remedies 
and  procedure  in  its  own  courts,  and 
can  make  any  order  it  pleases  in  irespect 
thereto,  provided  that  substance  of 
right  is  secured. 

York  V.  Texas,  137  U.  S.  15,  34  L.  ed. 
604, 11  Sup.  Ct.  Rep.  9 ;  Antoni  v.  Green- 
how,  107  U.  S.  769,  27  L.  ed.  468,  2  Sup. 
Ct.  Rep.  91. 

The  14th  Amendment  does  not  control 
the  power  of  a  state  to  determine  the 
form  of  procedure  by  which  legal  rights 
may  be  ascertained,  if  the  method  adopt' 
ed  gives  reasonable  notice  and  afford^ 
a  fair  opportunity  to  be  heard. 

Iowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389, 
40  L.  ed.  467, 16  Sup.  Ct.  Rep.  344 ;  Long 
Island  Water  Supply  Co.  v.  Brooklyn, 
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166  U.  S.  686j41  L.  ed.  1165,  17  Sup. 
Ct.  Rep.  718;  Wilson  v.  North  Carolina, 
169  U.  S.  586,  42  L.  ed.  865, 18  Sup.  Ct. 
Rep.  435;  Louisville  &  N.  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  44  L.  ed.  747, 
20  Sup.  Ct.  Rep.  620;  Hooker  v.  Los 
Angeles,  188  U.  S.  314,  47  L.  ed.  487,  63 
L.R.A.  471,  23  Sup.  Ct.  Rep.  395. 

The  legislature,  by  the  aid  of  com- 
mittees appointed  to  investigate  the  sub- 
ject, could  have  prescribed  the  kind  of 
headlight  without  depriving  the  plaintiff 
in  error  of  its  property  without  due 
process  of  law,  and,  if  the  legislature 
could  have  done  this  without  notice  to 
the  plaintiff  in  error,  or  without  giving 
it  a  chance  to  be  heard,  then  it  could 
delegate  the  power  to,  make  such  regu- 
lation in  the  same  manner  to  the  Rail^ 
road  Commission. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  Railroad  Commission 
Cases,  116  U.  S.  307,  29  L.  ed.  636,  6 
Sup.  Ct.  Rep.  334,  388,  1191. 

The  statute  provides  the  method  to  be 
pursued  where  the  railroad  company  is 
dissatisfied  with  a  final  order  of  the  Com- 
mission; and  by  which  the  orders  of  the 
Commission  are  enforced, — '*by  appro- 
priate actions  at  law  or  suits  in  equity, 
instituted  and  prosecuted  in  some  court 
of  competent  jurisdiction,'' — and  gives 
appellant  its  "day  in  court." 

New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  633,  634,  41  L.  ed. 
853-855,  17  Sup.  Ct.  Rep.  418. 

The  action  of  the  Commission  is  legis- 
lative in  its  character,  made  pursuant  to 
an  act  passed  by  the  general  assembly 
under  the  police  power  of  the  state,  and 
appellant  was  not  entitled,  as  of  right, 
to  a  hearing  on  the  question  whether  the 
Commission  should  investigate  the  con- 
dition and  efficiency  of  headlights,  or  on 
the  question  of  whether  the  order  should 
be  passed. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616. 

The  act  was  a  Intimate  exercise  of 
the  police  power  of  the  state. 

Holden  v.  Hardy,  169  U.  S.  366,  398, 
42  L.  ed.  780,  793,  18  Sup.  Ct.  Rep.  383. 

The  14th  Amendment  to  the  Federal 
Constitution  did  not  have  the  effect  of 
taking  away  the  police  power  of  the 
state,  which  was  reserved  to  the  state 
at  the  original  adoption  of  the  Consti- 
tution. And  the  Amendment  was  not 
designed  to  interfere  with  the  power 
of  the  state,  under  its  police  power,  to 
enact  laws  for  the  protection  of  persons 
and  property  within  the  state. 

Barbier  v.  Connolly,  113  U.  S.  31,  28 
L.  ed.  924,  5  Sup.  Ct.  Rep.  357;  Mugler 
S82 


v.  Kansas,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Rep.  273;  Jones  v.  Brim,  165 
U.  S.  180,  182,  41  L.  ed.  677,  17  Sup. 
Ct.  Rep.  282,  11  Am.  Neg.  Rep.  547; 
Powell  V.  Pennsylvania,  127  U.  S.  678, 
683,  32  L.  ed.  253,  256,  8  Sup.  Ct.  Rep. 
992,  1257. 

There  is  such  an  inherent  difference 
between  steam  railroads  and  interurban 
railroads  as  justifies  placing  them  in  dif- 
ferent classes  for  certain  legislative  pur* 
poses. 

Erb  V.  Morasch,  177  U.  S.  584,  44  L. 
ed.  897,  20  Siq>.  Ct.  Rep.  819;  Atlantic 
Coast  Line  R.  Co.  v.  State,  135  Ga.  545, 
32  L.R.A.(N.S.)  20,  69  S.  E.  725,  af- 
firmed  in  234  U.  S.  280,  58  L.  ed.  1312, 
34  Sup.  Ct.  Rep.  829. 

The  only  limitation  upon  the  legisla- 
tive power  to  make  a  classification  is 
that  it  must  not  be  capricious,  but  rest 
upon  some  substantial  ground  or  reason 
existing  in  and  arising  from  the  subject- 
matter,  and  that  the  law  passed  pursu- 
ant to  such  classification  be  so  framed 
as  to  operate  alike  upon  all  within  the 
class.  The  question  arising  for  the  ju- 
diciary is  whether  the  exercise  of  that 
power  is  arbitrary  or  oppressive.  Otis 
V.  Parker,  187  U.  S.  606,  .47  L.  ed.  323, 
23  Sup.  Ct.  Rep.  168;  Watson  v.  Mary- 
land, 218  U.  S.  173,  177,  54  L.  ed.  987, 
990,  30  Sup.  Ct.  Rep.  644;  McLean  v. 
Arkansas,  211  U.  S.  539,  547,  53  L.  ed. 
315,  319,  29  Sup.  Ct.  Rep.  206. 

When  reason  for  the  classification  ap- 
pears to  exist,  the  propriety  of  the 
classification  is  purely  a  legislative  ques- 
tion. If  a  law  has  a  reasonable  relation 
to  the  protection  of  the  public  health, 
safety,  or  welfare,  it  is  not  to  be  set 
aside  because  the  judiciary  may  differ 
with  the  legislature  in  its  views  of  the 
policy,  wisdom,  or  expediency  of  the 
law. 

Otis  V.  Parker,  187  U.  S.  606,  47  L. 
ed.  323,  23  Sup.  Ct.  Rep.  168;  Watson 
V.  Maryland,  218  U.  S.  173,  177,  54  L. 
ed.  987,  990,  30  Sup.  Ct.  Rep.  644;  Mc- 
Lean V.  Arkansas,  211  U.  S.  539,  547, 
53  L.  ed.  315,  319,  29  Sup.  Ct.  Rep.  206; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  301,  45  L.  ed.  194, 
201,  21  Sup.  Ct.  Rep.  115. 

The  Headlight  Law  dc  :s  not  grant  a 
privilege  nor  extend  immunity.  It 
simply  requires  that  railway  manage- 
ment shall  observe  a  given  rule,  intend- 
ed for  the  protection  of  persons  and 
property  within  the  state.  To  require 
locomotives  to  be  equipped  with  a  cer- 
tain kind  of  headlights  is  not  arbitrary 

or  unreasonable,  but  is  justified  by  pul^ 
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lie  necessity;  and  the  fact  that  such  a 
law  or  order  compels  the  disuse  of  a 
material  part  of  a  railroad's  present 
equipment  and  the  substitution  of  a  new 
appliance  does  not  make  such  a  law  or 
order  arbitrary  and  unreasonable.  All 
property  is  held  subject  to  the  police 
regulations  of  the  state. 

Atlantic  Coast  Line  R.  Co.  y.  Oeorgia, 
234  U.  S.  280,  68  L.  ed.  1312,  34  Sup. 
Ct.  Rep.  829;  Chicago,  B.  &  Q.  R.  Co.  y. 
Illinois,  200  U.  S.  661,  60  L.  ed.  696, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1176; 
New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  166  U.  S.  628,  41  L.  ed.  863,  17 
Sup.  Ct.  Rep.  418;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Missouri  P.  R. 
Co.  V.  Humes,  116  U.  S.  612,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110. 

The  constitutional  inhibition  that  no 
state  shall  deprive  any  person  within  its 
jurisdiction  of  the  equal  protection  of 
the  laws  was  designed  to  prevent  any 
person  or  class  from  being  singled  out 
as  a  special  subject  of  hostile  or  discrim- 
inating legislation. 

McPherson  v.  Blacker,  146  U.  S.  39, 
36  L.  ed.  878,  13  Sup.  Ct  Rep.  3;  Pem- 
bina Consol.  Silver  Min.  &  Mill  Co.  v. 
Pennsylvania,  126  U.  S.  181,  31  L.  ed. 
660,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct. 
Rep.  737;  Atlantic  Coast  Line  R.  Co. 
V.  State,  136  Ga.  646,  32  L.R.A.(N.S.) 
20,  69  S.  E.  726,  affirmed  in  234  U.  S. 
280,  68  L.  ed.  1312,  34  Sup.  Ct.  Rep. 
829. 

The  equal  protection  of  the  laws  which 
the  complainant  may  claim  is  only  such 
as  is  accorded  to  similar  railroad  com- 
panies within  the  jurisdiction  of  the 
state. 

Pembina  Consol.  Silver  Min.  &  Mill 
Co.  v.  Pennsylvania,  126  U.  S.  181,  31 
L.  ed.  660,  2  Inters.  Com.  Rep.  24,  8 
Sup.  Ct.  Rep.  737;  McLean  v.  Arkansas, 
211  U.  S.  639,  661,  63  L.  ed.  316,  29 
Sup.  Ct.  Rep.  206. 

Legislation  which,  in  carrying  out  a 
public  purpose,  is  limited  in  its  applica- 
tion, if  within  its  sphere  of  operation 
it  affects  alike  all  persons  similarly  situ- 
ated, is  not  within  the  inhibition  of  the 
14th  Amendment  of  the  Federal  Consti- 
tution that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

Barbier  v.  Connolly,  113  U.  S.  27,  32, 
28  L.  ed.  923,  926,  6  Sup.  Ct.  Rep.  367; 
Harchant  v.  Pennsylvania  R.  Co.  163  U. 
S.  380,  390,  38  L.  ed.  761,  766,  14  Sup. 
Ct.  Rep.  894. 

The  order  of  the  Railroad  Commission 
Is  not  void  by  reason  of  being  vague,  in- 


definite, and  uncertain  in  its  description 
of  the  headlight  with  which  it  requires 
locomotive  engines  to  be  equipped. 

Vandalia  R.  Co.  v.  Railroad  Commis- 
sion, 182  Ind.  393,  101  N.  E.  86. 

An  order  made  and  entered  by  the 
Railroad  Commission,  under  authority 
conferred  upon  it  by  the  legislature,  is 
a  state  law  within  the  meaning  of  the 
Federal  Constitution  and  the  Judicial 
Code. 

Reinman  v.  Little  Rock,  237  U.  S. 
171,  176,  69  L.  ed.  900,  903,  36  Sup.  Ct. 
Rep.  611;  Atlantic  Coast  Line  R.  Co.  v. 
Goldsboro,  232  U.  S.  648,  666,  68  L.  ed. 
721,  34  Sup.  Ct.  Rep.  364. 

The  exposition  of  the  acts  of  the 
state  legislature,  or  of  an  order  made 
and  entered  thereunder  by  a  subordinate 
body  upon  whom  authority  has  been  con- 
ferred to  do  so^  is  the  peculiar  and  ap- 
propriate duty  of  the  state  courts. 

Hallinger  v.  Davis,  146  U.  S.  314,  319, 
36  L.  ed.  986, 13  Sup.  Ct.  Rep.  106;  Mil- 
ler V.  Ammon,  146  U.  S.  421,  36  L.  ed. 
769,  12  Sup.  Ct.  Rep.  884;  Watson  v. 
Maryland,  218  U.  S.  173,  64  L.  ed.  987, 
30  Sup.  Ct.  Rep.  644;  Baltimore  Trac- 
tion Co.  V.  Baltimore  Belt  R.  Co.  161 
XJ.  S.  137,  38  L.  ed.  102, 14  Sup.  Ct.  Rep. 
294. 

When  the  highest  court  of  a  state  has 
passed  upon  the  meaning  of  a  statute, 
or  an  order  made  and  entered  by  a  sub- 
ordinate body  upon  whom  the  legislature 
has  conferred  power  to  prescribe  regula- 
tions and  pass  upon  the  matters  con- 
tained in  such  order,  and  such  statute 
has  been  held  to  be  definite  and  certain, 
and  not  inoperative  or  invalid,  such  de- 
cision and  interpretation  is  conclusive, 
and  cannot  be  disturbed  on  writ  of  error 
to  the  Supreme  Court  of  the  United 
States 

Booth  V.  Indiana,  237  U.  S.  391,  397, 
69  L.  ed.  1011,  36  Sup.  Ct.  Rep.  617; 
Smiley  v.  Kansas,  196  U.  S.  447,  466,  49 
L.  ed.  646,  26  Sup.  Ct.  Rep.  289;  HaUin- 
ger  V.  Davis,  146  U.  S.  314,  319,  36  L.  ed. 
986,  989,  13  Sup.  Ct.  Rep.  106;  Miller 
V.  Ammon,  146  U.  S.  421,  36  L.  ed.  769, 
12  Sup.  Ct.  Rep.  884;  Watson  v.  Mary- 
land, 218  U.  S.  173,  176,  64  L.  ed.  987, 
988,  30  Sup.  Ct.  Rep.  644;  Baltimore 
Traction  Co.  v.  Baltimore  Belt  R.  Co. 
161  U.  S.  137,  38  L.  ed.  102, 14  Sup.  Ct. 
Rep.  294. 

If  the  language  is  clear  and  admits  of 
but  one  meaning,  the  act  is  presumed  to 
mean  what  has  been  plainly  expressed. 
The  rule  then  is,  the  law  is  so  written. 
There  is  no  room  for  construction. 

.United  States  v.  Fisher,  2  Cranch,  399, 
2  L.  ed.  317. 

S8S 
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Where  the  language  of  the  order  is 
capable  of  more  than  one  meaning,  it  is 
to  be  taken  in  that  sense  which  will 
harmonize  the  intention  and  object  of 
the  order,  and  effect  the  purpose  of  the 
order. 

26  Am.  &  Eng.  Enc.  Law,  2d  602  (4). 

The  order  cannot  be  nullified  on  the 
ground  of  uncertainty,  if  susceptible  of 
any  reasonable  construction. 

26  Am.  &  Eng.  Enc.  Law,  2d  657(2). 

The  primary  object  of  the  Act  of 
March  6,  1909,  was  to  promote  the  pub- 
lic welfare  by  securing  the  safety  of  em- 
ployees and  travelers,  and  the  protection 
of  persons  and  property,  and  it  is  in 
that  aspect  remedial. 

Johnson  v.  Southern  P.  Co.  196  U.  S. 
1, 17,  49  L.  ed.  363,  369,  26  Sup.  Ct.  Rep. 
168,  17  Am.  Neg.  Rep.  412. 

The  design  of  the  statute  to  give  pro- 
tection and  relief  is  more  dominant  than 
to  inflict  punishment,  and  the  construc- 
tion of  the  act  falls  within  the  rule  ap- 
plicable, to  statutes  to  prevent  fraud 
upon  the  revenue,  and  for  the  collection 
of  customs, — that  rule  not  requiring  ab- 
solute strictness  of  construction. 

Ibid. 

In  actions  other  than  one  to  recover 
a  penalty,  laws  enacted  for  the  preven- 
tion of  fraud,  for  the  suppression  of  a 
public  wrong,  or' to  effect  a  public  good, 
are  not  penal  acts,  although  they  may 
inflict  a  penalty  for  violating  them. 
Such  statutes  are  deemed  remedial,  and 
should  be  construed  so  as  most  effectual- 
ly to  accomplish  the  intention  of  the  leg- 
islature in  passing  them. 

Taylor  v.  United  States,  3  How.  197, 
210,  11  L.  ed.  659,  564;  1  Sharswood's 
Bl.  Com.  88  and  notes;  Cliquot's  Cham- 
pagne, 3  Wall.  114,  145,  18  L.  ed.  116, 
121;  United  States  v.  Hodson,  10  Wall. 
395,  406,  19  L.  ed.  937,  939,  96  Ene.  Re- 
print, 721;  Bones  v.  Booth,  2  W.  Bl. 
1226,  93  Eng.  Reprint.  1044;  Turner  v. 
Warren,  2  Strange,  1079. 

Before  appellant  can  ask  the  court  to 
declare  the  Commission's  order  void,  it 
must  allege  facts  showing  that  it  would 
be  injuriously  affected  by  the  order. 

Collins  V.  Texas,  223  U.  S.  288,  295,  66 
L.  ed.  439,  443,  32  Sup.  Ct.  Rep.  286. 

If  the  order  was  indeflnite  and  uncer- 
tain because  it  wholly  failed  to  specify 
at  what  distance  from  the  source  of  light 
the  illuminating  power  of  the  same  is 
to  be  measured,  or  at  what  anirle  from 
a  horizontal  or  vertical  plane,  if  either, 
the  same  is  to  be  measured,  or  was  in 
other  respects  uncertain,  unjust,  or  op- 
pressive, it  should  have  sought  relief  by 
applying  to  the  Commission  for  a  modifi- 


cation of  the  order.  For  sueh  redress 
application  must  be  made  to  the  Com- 
mission that  has  power  to  grant  the  re- 
dress, and  reliance  placed  on  its  power 
and  duty  to  modify  its  order,  if  the  new 
evidence  warrants  such  a  change. 

Red  "C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture,  222  U.  S.  380,  390,  66  L.  ed. 
240,  244,  32  Sup.  Ct.  Rep.  152;  Inter- 
state Commerce  Commission  v.  Union  P. 
R.  Co.  222  U.  S.  541,  550,  56  L.  ed.  308, 
312,  32  Sup.  Ct.  Rep.  108. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

The  Railroad  Commission  of  Indiana 
was  created  and  broad  powers  were  con- 
ferred upon  it  by  an  act  approved  Feb- 
ruary 28,  1905,  and  an  amendatory  act 
approved  March  9,  1907  (Acts  1906,  p. 
83;  Acts  1907,  p.  464;  Bums's  [257] 
Anno.  Stat.  [Ind.]  1908,  §§  5531  et  seq.). 
By  a  later  act  (Acts  1909,  p.  323),  the 
Commission  was  specifically  authorized 
and  directed  to  investigate  the  condition 
and  efficiency  of  headlights  then  in  use 
on  locomotive  engines  on  the  railroads 
in  the  state,  determine  the  most  prac- 
ticable and  efficient  headlight  for  all  pur- 
poses, and  make  and  enforce  against  the 
railroad  companies  the  necessary  orders 
for  the  installation  of  such  headlights. 
Pursuant  to  this  authority  it  conducted 
an  investigation,  upon  notice  to  plaintiff 
in  error  and  all  other  steam  railroad 
companies  operating  in  the  state,  the  re- 
sult of  which  was  an  order,  made  Janu- 
ary 6,  1910,  reciting  the  investigation, 
declaring  that  the  oil  headlights  common- 
ly in  use  were  inadequate  for  the  pro- 
tection of  persons  and  property,  and  or- 
dering that  all  engines  used  in  the  trans- 
portation of  trains  over  any  line  of 
railroad  in  the  state  should  be  equipped 
''with  headlights  of  not  less  than  1^00 
candle  power.''  About  one  month 
thereafter  plaintiff  in  error  brought  an 
action  in  a  state  court  of  competent 
jurisdiction  seeking  to  enjoin  enforce- 
ment of  the  order  upon  the  ground  that 
the  Act  of  1909  and  the  order  made  pur- 
suant to  it  were  repugnant  to  the  "com- 
merce clause''  of  the  Constitution  of 
of  the  United  States  and  the  statutes 
enacted  thereunder,  and  to  the  "due 
process  clause"  of  the  14th  Amendment. 
Among  other  grounds  of  attack  it  was 
averred  that  the  order  was  so  vague,  in- 
definite, and  uncertain  in  its  description 
of  the  headlight  required  as  to  be  mean- 
ingless and  void,  because  it  failed  to 
specify  at  what  distance  from  the  source 
of  light  the  illuminating  power  was  to 

be  meaiiiurcd,  and  whether  it  was  to  be 
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determined   by  averaging  the  intensity 
of  the  light  at  a  given  distance  from  its 
source,  and  if  so,  at  what  distance;  that 
the  order  did  not  specify  the  character 
of  the  reflector,  nor  whether  the  required 
candle  power  might  be  developed  by  re- 
flectors or  lenses,  or  whether  the  light 
must  be  of  1,500  candle  iK)wer  independ- 
ent of  such  lenses  or  reflectors;  [258] 
it  being  averred  that  each  of  these  ele- 
ments  was   nn   essential   factor   in   the 
ascertainment  and  measurement  of  the 
illuminating  capacity  of  headlights,  and 
that  there  was  no  known  standard  by 
which  such  capacity  might  be  measured 
and  expressed  in  terms  of  candle  power 
in  the  absence  of  those  factors.    From 
an   amended   complaint,   and   from   the 
Commission's    answer    thereto,    it    was 
made  to  appear  that,  after  the  making 
of  the  order,  Mr.  Houghton,  chairman 
of  a  committee  appointed  to  represent 
the  plaintiff  and  the  other  railroad  com- 
panies named  in  the  order  with  respect 
to  presenting  a  petition  to  the  Commis- 
sion for  a  modification  of  its  provisions, 
made  written   application  to  the  Com- 
mission for  a  suspension  of  the  order 
and  a  further  hearing  upon  the  subject; 
that  the  Commission  replied  that,  under 
the  statute  and  the  practice  of  the  Com- 
mission, it  had  authority  to  alter,  change, 
or  modify  any  final  order  made  by  it, 
and  that  the  Commission  would  not  sus- 
pend the  order  in  question,  but  would 
treat  Mr.  Houghton's  communication  as 
an  application  for  its  modification,  and 
specifying  a  time  for  the  hearing  of  that 
application;  that  on  the  date  specified 
the  carriers  appeared  by  Mr.  Houghton, 
chairman  of  the  committee,  and  by  coun- 
sel,  and   withdrew   the  application   for 
modification,    whereupon    it    was    dis- 
missed.    Plaintiff  demurred  to  the  an- 
swer, the  demurrer  was  overruled,  and, 
plaintiff  refusing  to  plead  further,  final 
judgment  was  rendered  against  it,  and, 
on  appeal,  this  was  affirmed  by  the  Su- 
preme court  of  Indiana;  that  court  hold- 
ing  that    plaintifTs   complaint   did    not 
show  ground  for  the  relief  sought.    182 
Ind.  382,  101  N.  E.  85.    The  case  comes 
here  upon  the  Federal  questions,  under 
§  237,  Judicial  Code  [36  Stat,  at  L.  1166, 
chap.  231,  Comp.  Stat.  1913,  §  1214]. 

So  far  as  the  attack  upon  the  Act  of 
1909  and  the  order  made  pursuant  to 
it  is  based  upon  interference  with  inter- 
state commerce,  it  very  properly  is  con- 
ceded that,  but  for  a  recent  act  of  Con- 
press,  the  cose  would  be  controlled  by 
Atlantic  Coast  Line  R.  Co.  v.  Georgia, 
234  U.  S.  280.  290,  58  L.  ed.  1312.  1317, 
34  Sup.  Ct.  Rep.  829,  [259]  where  it 

61  li.  cd. 


was  held  that,  in  the  absence  of  Fed- 
eral legislation,  the  states  are  at  liberty, 
in  the  exercise  of  their  police  power,  to 
establish  regulations  for  securing  safety 
in  the  physical  operation  of  -railroad 
trains  within  their  territory,  even 
though  such  trains  are  used  in  interstate 
commerce;  and  that  (p.  293)  the  Safety 
Appliance  Acts  of  Congress,  since  they 
provided  no  regulations  for  locomotive 
headlights,  showed  no  intent  to  super- 
sede the  exercise  of  state  power  with 
respect  to  this  subject. 

But  it  is  insisted  that  this  decision  is 
no  longer  controlling,  because  Congress 
has  since  then  "exercised  its  power  as  to 
equipment    over    the    entire-  locomotive 
and  tender  and  all  parts  and  appurte- 
nances  thereof."-     The   reference  is   to 
the  act  of  March  4,  1915  (chap.  169,  38 
Stat,  at  L.  1192),  amendatory  of  the  act 
of  February  17,  1911,  requiring  common 
carriers  engaged  in  interstate  commerce 
to  equip  their  locomotives  with  safe  and 
suitable  boilers  and  appurtenances  there- 
to (chap.  103,  36  Stat,  at  L.  913,  Comp. 
Stat.  1913,  §  8630).    The  latter  act  was 
among  those  referred  to  in  the  Qeorgia 
Case,  and  held  not  to  oust  the  authority 
of  the  state  because  it  did  not  appear 
either  that  Congp*ess  had  acted,  or  that 
the    Interstate    Commerce    Commission, 
under  the  authority  of  Congress,  had  es- 
tablished   any    regulations    concerning 
headlights.    The  amendment  of  1915  ex- 
tends the  provisions  respecting  inspec- 
tion, etc.,  to  the  entire  locomotive  and 
all   its  appurtenances.     Whether   those 
provisions  authorize  the  Interstate  Com- 
merce Commission  to  prescribe  any  par- 
ticular type  of  headlight,  or  other  ap- 
pliance,  is  a  question  upon  which   we 
need  not  now  pass,  for  the  reason  that 
the  decision  of  the  supreme  court  of  In- 
diana, refusing  an  injunction  to  restrain 
the  enforcement  of  the  state  Commis- 
sion's order,  was  rendered  and  judgment 
thereon  entered  before  the  passage  by 
Congress  of  the  act  referred  to.     Ob- 
viously, we  cannot  say  that  by  that  de- 
cision and  judgment  any  right  of  plain- 
tiff in  error  under  a  law  of  the  United 
States  was  infringed,  within  the  mean- 
ing [260]  of  §  237,  Judicial  Code,  when 
the  law  creating  the  supposed  right  was 
not   enacted  until   after  the  judgment. 
If,  however,  by  virtue  of  the  provisions 
of  the  Act  of  1915,  or  of  any  action 
heretofore   or   hereafter   taken    by   the 
Interstate  Commerce  Commission  under 
it,  plaintiff  in  error  is  entitled  to  an  in- 
junction against  the  further  enforcement 
of  the  order  of  the  state  Commission, 
that  right  may  be  asserted  in  another  ac- 
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tion  and  will  not  be  prejudiced  by  our 
present  decision.  Witb  respect  to  tbe 
question  of  due  process  of  law,  it  is 
unnecessary  to  determine  whether  the 
14th  Amendment  requires  that  state  ac- 
tion, legislative  in  its  nature,  of  the 
character  of  the  order  of  the  Railroad 
Commission,  shall  be  preceded  by  notice 
and  an  opportunity  for  a  hearing.  In 
the  case  before  us,  the  supreme  court  of 
Indiana  construed  the  Act  of  1909  as 
supplemental  to  the  Act  of  1905,  which, 
as  amended  in  1907  (Acts  1907,  p.  469, 
§  6;  Bums's  Anno.  Stat.  [Ind.]  1908, 
§  5536),  gave  to  any  carrier  or  other 
party  dissatisfied  with  any  order  made 
by  the  Conimission  a  right  to  resort  to 
the  courts  in  an  action  to  suspend  it  or 
set  it  aside.  Since  the  lorder  in  question 
was  made  after  notice  and  a  full  hear- 
ing, and  plaintiff  in  error  had  and  exer- 
cised the  right  to  a  judicial  review  by 
action  at  law,  we  concur  in  the  view  of 
the  state  court  that  there  has  been  in 
this  respect  no  deprivation  of  property 
without  due  process  of  law. 

The  only  other  point  requiring  men- 
tion is  the  insistence  that  the  order  is 
so  indefinite  and  uncertain  in  its  terms 
as  not  to  furnish  an  intelligible  measure 
of  the  duty  of  plaintiff  in  error,  and  is 
therefore  a  denial  of  due  process  of  law. 
l*pon  this  point  the  state  court  held, 
following  its  previous  decision  in  Chi- 
cago, I.  &  L.  R.  Co.  V.  Railroad  Commis- 
sion, 175  Ind.  630.  638,  95  N.  E.  364, 
that  the  Railroad  Commission  itself,  by 
virtue  of  the  act,  had  power  to  grant 
relief  through  a  rehearing,  and  that  with- 
out first  resorting  to  that  method  of 
procedure  plaintiff  in  error  was  not  en- 
titled  to  have  the  ,[261]  order  set  aside 
by  the  courts.  Tile  general  rule  is  that 
one  aggrieved  by  the  rulings  of  such 
an  administrative  tribunal  may  not  com- 
plain that  the  Constitution  of  the  United 
States  has  been  violated  if  he  has  not 
availed  himself  of  the  remedies  pre- 
scribed by  the  state  law  for  a  rectifica- 
tion of  such  rulings.  Bradley  v.  Rich- 
mond, 227  U.  S.  477,  485,  57  L.  ed.  603, 
60G,  33  Sup.  Ct.  Rep.  318.  And  since 
the  record  shows  that  plaintiff  in  error 
and  its  associates  were  accorded  a  re- 
hearing upon  the  very  question  of  modifi- 
cation, but  abatidoned  it,  nothing  more 
need  be  said  upon  that  point. 

Judgment  affirmed. 

Mr.  Justice  Clarke  took  no  part  in 

the   consideration   or   decision   of    this 

case. 
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MINERALS  SEPARATION,  Limited,  and 
Minerals  Separation  American  Syndicate, 
Limited, 

V. 

JAMES  M.  HYDE. 

(See  S.  C.  Reporter's  ed.  261-272.) 

Patents  »  Invention  »  process  »  oil 
concentration  of  ores  ^  prior  art  ^ 
commercial  success. 

1.  The  process  of  oil  concentration  of 
ores,  as  described  in  and  practised  under  the 
Sulman-Picard-Ballot  patent,  No.  835,120, 
which  consists  in  the  use  of  an  amount 
of  oil  which  is  "critical"  and  minute,  as 
compared  with  tlie  amount  used  in  prior 
processes,  "amounting  to  a  fraction  of  1 
per  cent  on  the  ore/'  and  in  so  impregnating 
with  air  the  mass  of  ore  and  water  used  by 
agitation  as  to  cause  to  rise  to  the  surface 
of  tlie  mass  or  pulp  a  froth  peculiarly  co- 
herent and  persistent,  composed  of  air  bub- 
bles with  but  a  trace  of  oil  in  them,  which 
carry  in  mechanical  suspension  a  very  high 
percentage  of  the  metal  and  metalliferous 
particles  of  ore  which  were  contained  in  the 
mass  of  crushed  ore  subjected  to  treatment, 
must  be  deemed  to  constitute  a  new  and 
patentable  discovery,  prior  processes  re- 
quiring the  use  of  so  mucl^  oil  that  they 
were  too  expensive  to  be  used  on  lean  ores, 
to  which  they  were  intended  to  have  their 
chief  application,  and  the  new  process,  be- 
cause of  its  economy  and  simplicity,  having 
largely  replaced  all  the  earlier  processes. 
[Fur  other  cases,  see  Patetns,  V.  b,  7,  In  Di- 
gest  Slip.   Ct.   1908.1 

Patents  ^  who  Entitled  to  discovery  ^ 
employer  and  employees. 

2.  Patentees  were  none  the  less  dis- 
coverers of  the  process  patented  because  an 
employee  happened  to  make  the  analyses 
and  observations  which  resulted  imme- 
diately in  the  discovery,  where  the  patentees 
planned  the  experiments  in  progress  when 
the  discovery  was  made,  directed  the  in- 
vestigations day  by  day,  conducted  them  in 
large  part  personally,  and  interpreted  the 
results. 

I  For  other  cases,  see  Patents,  VI.  b,  in  Dl- 
Srest   Sup.   Ct.   1008.] 

Pn  touts  ^  description  of  process  ^  oer* 

talnty. 

8.  The  Sulman-Picard-Ballot  patent. 
No.  835,120,  for  an  improved  process  for  oil 
concentration  of  ores,  is  not  invalid  beoause 
when  different  ores  are  treated  preliminary 
tests  must  be  made  to  determine  the  amount 

Note. — On  distinction  between  inven- 
tions and  processes — see  note  to  Corning 
V.  Burden,  14  L.  ed.  U.  S.  683. 

On  rights  of  employer  and  employee 
with  respect  to  things  produced  by  the 
labor  of  employee — see  note  to  Barber 
V.  National  Carbon  Co.  6  L.R.A.(N.S.) 
1154. 

On  the  right  of  master  to  inventions 
of  servant — see  note  to  Pressed  Steel 
Car  Co.  V.  Hansen,  2  L.R.A.(N.S.)  1173. 
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of  oil  and  the  extent  of  agitation  necessary 
in  order  to  obtain  the  best  results,  the  range 
of  treatment  within  the  terms  of  the  claims, 
while  leaving  sometliing  to  the  skill  of  per- 
sons applying  the  invention,  being  clearly 
sufficiently  definite  to  guide  those  skilled 
in  the  art  to  its  successful  application. 
[For  other  cases,  see  Patents,  VII.  b;  VII.  d, 

1,  In  Digest  Sup.  Ct.  1908.] 

Patents  »  inventloii  »  process  »  prior 
state  of  art. 

4.*  The  prior  state  of  the  art  requires 
that  the  Sulman-Picard-Ballot  patent,  No. 
635,120,  for  an  improved  process  for  oil  con- 
centration of  ores,  be  sustained  only  so  far 
as  it  claims  the  results  obtained  by  the 
use  of  oil  within  the  proportions  described 
therein  as  "critical  proportions,"  "amount- 
ing to  a  fraction  of  1  per  cent  on  the  ore." 
(For  other  cases,  see  Patents,  V.  b,  7;  V.  e, 

2,  In  Digest  Sap.  a.  1908.] 

[No.  46.] 

Argued  October  27,  30,  31,  and  November  1, 
1916.    Decided  December  11, 1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  for  the  District  of  Montana  in 
favor  of  complainants  in  a  patent  in- 
fringement suit,  and  remanded  the  case 
with  instructions  to  dismiss  the  bill. 
Decree  of  the  Circuit  Court  of  Appeals 
reversed.  Decree  of  District  Court 
modified^  and  as  modified  affirmed. 

See  same  case  below,  130  C.  C.  A.  576, 
214  Fed.  100. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  D.  Williams  argued  the 
cause,  and,  with  Messrs.  William  Hous- 
ton Kenyon,  Lindley  M.  Garrison,  Fred- 
eric D.  McKenney,  John  H.  Miller,  and 
Odell  W.  McConneU,  filed  a  brief  for  pe- 
titioners : 

The  issue  of  a  patent  is  presumptive 
evidence  of  patentability. 

Lehnbeuter  v.  Holthaus,  105  U.  S.  94, 
26  L.  ed.  939 ;  Gandy  v.  Main  Belting  Co. 
143  U.  S.  587,  595,  36  L.  ed.  272,  276,  12 
Sup.  Ct.  Rep.  598;  Westinghouse  Elec- 
tric &  Mfg.  Co.  V.  Wagner  Electric  & 
Mfg.  Co.  225  U.  S.  616,  56  L.  ed.  1226, 
32  Sup.  Ct.  Rep.  691;  Railroad  Supply 
Co.  V.  Hart  Steel  Co.  138  C.  C.  A.  23, 
222  Fed.  261. 

Patents  are  to  receive  liberal  treat- 
ment nnder  a  fair  application  of  the 
rule,  "ut  res  ma^is  valeat  quam  pereat." 

Turrill  v.  Michigan  S.  &  N.  I.  R.  Co. 

1  Wall.  491,  510,  17  L.  ed.   668,  672; 

Providence  Rubber  Co.  v.  Goodyear,  9 

WaU.  788,  795,  19  L.  ed.  566,  568;  Mc- 

aain  V.  Ortmayer,  141  U.  S.  419,  425,  36 
ei  I/,  ed. 


L.  ed.  800,  802, 12  Sup.  Ct.  Rep.  76;  Top- 
liff  V.  Topliff,  145  U.  S.  171,  36  L.  ed.  664, 
12  Sup.  Ct.  Rep.  825;  Lamson  Cash  R. 
Co.  V.  Keplinger,  45  Fed.  245. 

Alleged  prior  disclosures  must  be  clear 
and  certain. 

Seymour  v.  Osborne,  11  Wall.  516, 
555,  20  L.  ed.  33,  42;  Cohn  v.  United 
States  Corset  Co.  93  U.  S.  366,  370,  23 
L.  ed.  907,  908;  Downton  v.  Yeager  Mill. 
Co.  108  U.  S.  466,  471,  27  L.  ed.  789,  791, 
3  Sup.  Ct.  Rep.  10;  Westinghouse  Air- 
Brake  Co.  V.  Great  Northern  R.  Co.  31 
C.  C.  A.  525,  59  U.  S.  App.  592,  88  Fed. 
258;  Warren  Bros.  v.  Owosso,  92  C.  C. 
A.  227,  166  Fed.  309;  Dayton  Engineer- 
ing Laboratories  Co.  v.  Sidney  B.  Bow- 
man Automobile  Co.  144  C.  C.  A.  129, 
229  Fed.  719. 

Prior  art  processes  should  be  con- 
sidered and  weighed  only  in  the  light  of 
the  knowledge  of  their  own  day. 

Ore  Concentration  Co.  v.  Sulphide 
Corp.  31  R.  P.  C.  206;  Hanifen  v.  E.  H. 
Godshalk  Co.  28  C.  C.  A.  570,  55  U.  S. 
App.  464,  84  Fed.  649 ;  Naylor  v.  Alsop 
Process  Co.  94  C.  C.  A.  315,  168  Fed. 
911;  Railroad  Supply  Co.  v.  Hart  Steel 
Co.  138  C.  C.  A.  23,  222  Fed.  2G1 ;  Good- 
win Film  &  Camera  Co.  v.  Eastman 
Kodak  Co.  129  C.  C.  A.  575,  213  Fed. 
231;  Tannage  Patent  Co.  v.  Donallan, 
93  Fed.  811;  Schmertz  Wire  Glass  Co. 
V.  Western  Glass  Co.  178  Fed.  977. 

Prior  efforts  and  gropings  of  others 
to  reach  the  end,  if  unsuccessful,  are 
evidence  of  invention  in  that  which  does 
reach  the  end. 

Carnegie  Steel  Co.  v.  Cambria  Iron 
Co.  185  U.  S.  403,  46  L.  ed.  968,  22  Sup. 
Ct.  Rep.  698;  Webster  Loom  Co.  v.  Hig- 
gins,  105  U.  S.  580,  591,  26  L.  ed.  1177, 
1181;  Thomson-Houston  Electric  Co.  v. 
Lorain  Steel  Co.  54  C.  C.  A.  281,  117 
Fed.  249;  Binns  v.  Zucker  &  L.  Chemical 
Co.  70  Fed.  711;  Mallory  Mfg.  Co.  v. 
Marks,  20  Blatchf.  32,  11  Fed.  887. 

The  fact  that  new  combinations  or 
proportions  of  old  ingredients  produce 
a  new  result  of  high  utility  is  evidence 
of  invention. 

Diamond  Rubber  Co.  v.  Consolidated 
Rubber  Tire  Co.  220  U.  S.  428,  55  L.  ed. 
527,  31  Sup.  Ct.  Rep.  444;  Carnegie  Steel 
Co.  V.  Cambria  Iron  Co.  185  U.  S.  403, 
46  L.  ed.  968,  22  Sup.  Ct.  Rep.  698; 
Young  V.  Femie,  4  Giff.  577,  66  Ens:. 
Reprint,  836,  10  Jur.  N.  S.  926,  10  L.  T. 
N.*  S.  862,  12  Week.  Rep.  001 ;  McClave- 
Brooks  Co.  v.  M.  H.  Treadwell  Co.  136 
C.  C.  A.  98,  220  Fed.  144;  Moore  Filter 
Co.  V.  Tonopah-Belmont  Development  Co. 
119  C.  C.  A.  626,  201  Fed.  532. 

Unintentional,    unrecognized,    ynutil- 
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ized  phenomena  in  prior  art  processes 
do  not  anticipate. 

Tilghman  v.  Proctor,  102  U.  S.  707, 
711,  712,  26  L.  ed.  279,  281,  282;  Clough 
V.  Gilbert  &  B.  Mfg.  Co.  106  U.  S.  166, 
27  L.  ed.  134,  1  Sup.  Ct.  Rep.  188; 
Wickelman  v.  A.  B.  Dick  Co.  31  C.  C. 
A.  630,  69  U.  S.  App.  616,  88  Fed.  264. 
The  description  in  a  patent  may  be 
sufficient  for  patentability  even  though 
something  is  left  to  the  skill  of  the  user 
and  to  test  and  trial. 

Mowry  v.  Whitney,  14  Wall.  620,  644, 
20  L.  ed.  860,  863;  Wood  v.  Underbill, 
6  How.  1,  12  L.  ed.  23;  United  States 
Mitis  Co.  V.  Midvale  Steel  Co.  136  Fed. 
106. 

A  process  exists  quite  independently 
of  apparatus. 

Cochrane  v.  Deener,  94  U.  S.  780,  24 
L.  ed.  139;  Western  U.  Teleph.  Co.  v. 
Atty.  Gen.  126  U.  S.  630,  31  L.  ed.  790, 
8  Sup.  Ct.  Rep.  961. 

A  defense  that  others  than  the  pat- 
entees are  the  real  inventors  must  be 
proved  beyond  reasonable  doubt. 

Agawam  Woolen  Co.  v.  Jordan,  7  Wall. 
683,  19  L.  ed.  177;  Huebel  v.  Bernard, 
16  App.  D.  C.  610;  Protector  Last  Re- 
enforcing  Co.  v.  Pell,  204  Fed.  463; 
East'ern  Paper  Bag  Co.  v.  Continental 
Paper  Bag  Co.  142  Fed.  479. 

A  defense  of  improper  joinder  of  ap- 
plicants is  regarded  with  disfavor,  and 
can  be  supported  only  by  clear  and  un- 
equivocal proof. 

Butler  V.  Bainbridge,  29  Fed.  142; 
Quincey  Min.  Co.  v.  Krause,  81  C.  C.  A. 
290,  161  Fed.  1012;  Sieber  &  T.  Mfg. 
Co.  V.  Chicago  Binder  &  File  Co.  177 
Fed.  439;  Gottfried  v.  Philip-Best  Brew- 
ing Co.  6  Bann.  &  Ard.  4,  Fed.  Cas.  No. 
6,633;  1  Robinson,  Patents,  669,  §  399. 
A  mere  change  of  degree,  as  in  form 
or  proportion,  along  the  beaten  path  of 
the  art,  with  obvious  results,  and  not 
evoking  new  principles  or  modes  of 
operation,  or  utilizing  new  functions  or 
producing  new  results,  is  unpatentable. 
Smith  V.  Nichols,  21  Wall.  112,  22 
L.  ed.  666;  Roberts  v.  Ryer,  91  U.  S. 
160,  23  U  ed.  267;  Milligan  &  H.  Glue 
Co.  V.  Upton,  97  U.  S.  3,  24  L.  ed.  986; 
Pearce  v.  Mulford,  102  U.  S.  112,  26  L. 
ed.  93;  Slawson  v.  Grand  Street,  P.  P. 
&  F.  R.  Co.  107  U.  S.  649,  27  L.  ed.  676, 
2  Sup.  Ct.  Rep.  663;  Estey  v.  Burdett, 
109  U.  S.  633,  27  L.  ed.  1068,  3  Sup. 
Ct.  Rep.  631 ;  Munson  v.  New  York,  124 
U.  S.  601,  31  L.  ed.  686,  8  Sup.  Ct.  Rep. 
622;  Burt  v.  Evorv,  333  U.  S.  .349,  33 
L.  ed.  647, 10  Sup.  Ct.  Rep.  394;  Ansonia 
Brass  &  Copper  Co.  v.  Electrical  Supply 
Co.  144  U.  S.  11,  36  L.  ed,  327,  12  Sup. 
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Ct.  Rep.  601;  Belding  Mfg.  Co.  v.  Chal- 
lenge Com  Planter  Co.  162  U.  S.  100, 
38  L.  ed.  370,  14  Sup.  Ct.  Rep.  492; 
Commercial  Mfg.  Co.  v.  Fairbank  Can- 
ning Co.  136  U.  S.  176,  34  L.  ed.  88, 
10  Sup.  Ct.  Rep.  718;  De  Lamar  v.  De 
Lamar  Min.  Co.  64  C.  C.  A.  272,  117 
Fed.  240;  Fried,  Krupp  Aktien-Gesell- 
schaft  V,  Midvale  Steel  Co.  112  C.  C.  A. 
194,  191  Fed.  688;  Brady  Brass  Co.  v. 
Ajax  Metal  Co.  87  C.  C.  A.  240,  160  Fed. 
84;  Bullock  Electric  Mfg.  Co.  v.  Gen- 
eral Electric  Co.  79  C.  C.  A.  229,  149 
Fed.  408;  Lauman  v.  Urschel  White 
Lime  Co.  69  C.  C.  A.  206,  136  Fed.  190; 
Guidet  V.  Brooklyn,  106  U.  S.  660,  26 
L.  ed.  1106. 

Infringement  is  not  avoided  by  added 
improvements. 

Tilghman  v.  Proctor,  102  U.  S.  707, 
731,  26  L.  ed.  279,  288;  Smith  v.  Nichols, 
21  Wall.  112,  118,  119,  22  L.  ed.  666,  567. 

A  prior  application  for  a  patent  or 
an  unpublished  document  is  neither  a 
prior  patent  nor  a  prior  publication,  nor 
is  it  prior  art.  It  goes  merely  to  the 
issue  of  originality  or  priority  with  re- 
spect to  the  precise  invention  in  ques- 
tion. 

Vacuum  Engineering  Co.  v.  Dunn,  126 
C.  C.  A.  313,  209  Fed.  219;  Westing- 
house  Mach.  Co.  V.  General  Electric  Co. 
126  C.  C.  A.  676,  207  Fed.  76;  Auto- 
sales  Gum  &  Chocolate  Co.  v.  Ryede 
Specialty  Works,  138  C.  C.  A.  648,  223 
Fed.  1021;  Diamond  Drill  &  Mach.  Co. 
V.  KeUv  Bros.  120  Fed.  282,  69  CCA. 
370,  123  Fed.  882;  Union  Typewriter 
Co.  V.  Smith,  173  Fed.  288;  Johns-Pratt 
Co.  V.  E.  H.  Freeman  Electric  Co.  201 
Fed.  366;  Gray  Teleph.  Pay  Station  Co. 
V.  Baird  Mfg.  Co.  98  C  C  A.  363,  174 
Fed.  417;  Anderson  v.  Collins,  68  C  C. 
A.  669,  122  Fed.  461;  Sundh  Electric 
Co.  V.  Interborough  Rapid  Transit  Co. 
117  C  C  A.  280,  198  Fed.  94;  Bates 
V.  Coe,  98  U.  S.  31,  26  L.  ed.  68;  Thom- 
son-Houston  Electric  Co.  v.  Ohio  Brass 
Co.  130  Fed.  642;  General  Electric  Co. 
V.  Allis-Chalmers  Co.  190  Fed.  166; 
American  Roll  Paper  Co.  v.  Weston,  45 
Fed.  686;  Farmers'  Handy  Wa^on  Co. 
V.  Beaver  Silo  &  Box  Mfg.  Co.  219  Fed. 
234;  Turner  Brass  Works  v.  Appliance 
Mfg.  Co.  203  Fed.  1001 ;  Alvord  v.  Smith 
&  W.  Ironworks,  216  Fed.  160. 

When  a  patent  is  questioned  in  point 
of  novelty,  and  when  that  question  de- 
pends upon  the  date  of  the  invention 
claimed  in  that  patent,  it  is  not  material 
whether  the  event,  which  constituted 
that  invention,  occjurred  in  the  United 
States  or  in  some  other  country. 

Hanifen  v.  E.  H.  Godshalk  Co.  78  Fed. 
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811;  Hanifen  v.  Price,  96  Fed.  435; 
Welsbach  Light  Co.  v.  American  Incan- 
descent Lamp  Co.  39  C.  C.  A.  185,  98 
Fed.  613;  Walker,  Patents,  4th  ed.  p. 
66. 

In  the  case  at  bar  the  principle  in 
physical  science  involved  has  not  really 
been  discovered  to  this  day.  Rather 
in  the  case  at  bar  was  the  discovery  a 
discovery  that  a  certain  definite  and 
valuable  result  followed  a  certain  defi- 
nite and  practicable  procedure.  And 
that  procedure  constitutes  the  invention. 

LeRoy  v.  Tatham,  22  How.  132,  16  L. 
ed.  366,-  Telephone  Cases,  126  U.  S.  1, 
31  L.  ed.  863,  8  Sup.  Ct.  Rep.  778. 

Claim  9,  we  submit  (as  well  as  claims 
10  and  11,  where  the  same  language  is 
employed),  should  be  construed  to  save 
them  rather  than  to  destroy  them  (ut 
res  magis  valeat  quam  pereat.  Corning 
y.  Burden,  15  How.  269,  14  L.  ed.  690), 
in  spite  of  the  presence  of  other  claims. 
Limiting  words  (as  of  degree)  in  a  claim 
should  be  construed  in  the  light  of  the 
disclosure  made  in  the  specification  and 
in  the  light  of  the  real  invention. 

Carnegie  Steel  Co.  v.  Cambria  Iron 
Co.  185  U.  S.  403,  46  L.  ed.  968,  22  Sup. 
Ct.  Rep.  698;  2  Robinson,  Patents,  p. 
507,  §  751. 

A  specific  example  of  what  has  been 
the  practice  of  this  court  in  sustaining 
claims  for  valuable  inventions  by  limit- 
ing them  to  the  real  invention  of  the 
patentee  appears  in  Klein  t.  Russell,  19 
Wall.  433,  22  L.  ed.  116. 

Mr.  Walter  A.  Scott  argued  the  cause, 
and,  with  Messrs.  Thomas  F.  Sheridan, 
George  L.  Wilkinson,  K.  R.  Babbitt,  and 
Bruce  J.  Kremer,  filed  a  brief  for  re- 
spondent : 

Change  of  degree  without  new  result 
is  not  invention. 

Milligan  &  H.  Glue  Co.  v.  Upton,  97 

IJ.  S.  3,  24  L.  ed.  985 ;  Estey  v.  Burdett, 

109  U.  8.  633,  27  L.  ed.  1058,  3  Sup.  Ct. 

Rep.  531 ;  Burt  v.  Evory,  133  U.  S.  349, 

33  L.   ed.  647,  10  Sup.  Ct.  Rep.  394; 

Belding    Mfg.    Co.    v.    Challenge    Corn 

Planter  Co.  152  U.  S.  100,  38  L.  ed.  370, 

14  Sup.  Ct.  Rep.  492;  Smith  v.  Nichols, 

21  Well.  112,  22  L.  ed.  566;  Pearce  v. 

Mulford,  102  U.  8.  112,  26  L.  ed.  93; 

Slawson  v.  Grand  Street,  P.  P.  &  F.  R. 

Co.  107  U.  8.  649,  27  L.  ed.  576,  2  Sup. 

Ct.  Rep.  663;  Delamar  v.  Delamar  Min. 

Co.  54  C.  C.  A.  272,  117  Fed.  240;  Mun- 

aon  V.  New  York,  124  U.  8.  601,  31  L. 

ed.  586,  8  Sup.  Ct.  Rep.  622;   Sawyer 

V.  Miller,  4  Woods,  472,  12  Fed.  725; 

Baldwin  v.  Kresl,  22  C.  C.  A.  593,  46  U. 

S.  App.  511,  76  Fed.  823;  Bullock  Elec- 
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trie  Mfg.  Co.  T.  General  Electric  Co. 
79  C.  C.  A.  229,  149  Fed.  409;  Neureu- 
ther  y.  Mineral  Point  Zinc  Co.  103  C. 
C.  A.  336,  179  Fed.  850  j  Fried,  Kmpp 
Aktien-Gesellschaft  v.  Midvale  Steel  Co. 
112  C.  C.  A.  194,  191  Fed.  588;  Hyde 
V.  Minerals  Separation,  130  C.  C.  A.  576, 
214  Fed.  100;  Ansonia  Brass  &  C.  Co. 
V.  Electrical  Supply  Co.  144  U.  S.  11,  36 
L.  ed.  327,  12  Sup.  Ct.  Rep.  601. 

The  elements  of  the  fiotation  process, 
as  defined  in  the  patent  in  suit,  are  in- 
dividually and  collectively  old,  and  such 
use  as  has  been  made  of  flotation  cannot 
be  attributed  to  the  patent  in  suit  any 
more  than  to  the  prior  patents  and  pub« 
lications.  Under  such  conditions  the 
extent  of  use  of  the  flotation  process  has 
no  bearing  upon  the  issue,  and,  as  shown 
by  the  cases  from  which  we  quote  be- 
low, the  utmost  caution  has  always  been 
exercised  in  attaching  any  weight  to  the 
use  of  a  patented  process  or  machine 
even  in  those  instances  where  some  de- 
gree of  novelty  was  found  to  exist. 

McClain  v.  Ortmayer,  141  U.  8.  419, 
35  L.  ed.  800,  12  Sup.  Ct.  Rep.  76;  Duer 
V.  Corbin  Cabinet  Lock  Co.  149  U.  S. 
216,  37  L.  ed.  707,  13  Sup.  Ct.  Rep.  850 ; 
Clin  V.  Timken,  155  U.  8.  141,  39  L.  ed. 
100,  15  Sup.  Ct.  Rep.  49;  Falk  Mfg.  Co. 
V.  Missouri  R.  Co.  43  C.  C.  A.  240,  103 
Fed.  295 ;  Standard  Caster  &  Wheel  Co. 
V.  Caster  Socket  Co.  51  C.  C.  A.  109,  113 
Fed.  162;  Goodyear  Tire  &  Rubber  Co. 
V.  Rubber  Tire  Wheel  Co.  53  C.  C.  A. 
583, 116  Fed.  363 ;  American  Sales  Book 
Co.  V.  BulUvant,  54  C.  C.  A.  287,  117 
Fed.  255. 

There  was  no  originality  of  invention. 

Atlantic  Works  v.  Brady,  107  U.  8. 
192,  27  L.  ed.  438,  2  Sup.  Ct.  Rep.  225; 
Union  Paper  Collar  Co.  v.  Van  Dusen, 
23  Wall.  530,  23  L.  ed.  128;  Pitts  v. 
Hall,  2  Blatchf.  229,  Fed.  Cas.  No. 
11,192;  Agawam  Woolen  Co.  v.  Jordan, 
7  Wall.  583,  19  L.  ed.  177. 

Infringement  is  a  tort,  and  the  bur- 
den of  proving  it  rests  upon  the  com- 
plainant. 

Seymour  v.  Osborne,  11  Wall.  516,  20 
L.  ed.  33 ;  Mitchell  v.  Tilghman,  19  Wall. 
287,  22  L.  ed.  125;  Bates  v.  Coe,  98  U. 
8.  31,  25  L.  ed.  68;  Price  v.  Kelly,  154 
U.  8.  669,  and  26  L.  ed.  634, 14  Sup.  Ct. 
Rep.  1208 ;  Frieda  Krupp  Aktien-Gesell- 
schaft  V.  Midvale  Steel  Co.  112  C.  C.  A. 
194,  191  Fed.  588. 

All  the  cases  are  in  perfect  harmony 
with  each'  other  and  with  the  decision  of 
the  circuit  court  of  appeals  for  the  ninth 
circuit  in  the  case  at  bar. 

Webster  Loom  Co.  v.  Higgins,  105  U. 

8.  580,  595,  26  L.  ed.  1177, 1182;  Barnes 
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Automatic  Sprinkler  Co.  y.  Walworth 
Mfg.  Co.  9  C.  C.  A.  154,  18  U.  S.  App. 
538,  60  Fed.  605;  Automatic  Weighing 
Mach.  Co.  V.  Pneumatic  Scale  Corp.  92 
C.  C.  A.  206,  166  Fed.  288;  Sundh  Elec- 
trie  Co.  V.  Interborough  Rapid  Transit 
Co.  117  C.  C.  A.  280, 198  Fed.  94;  Bates 
V.  Coe,  98  U.  S.  31,  50,  25  L.  ed.  68,  74; 
Vacuum  Engineering  Co.  v.  Dunn,  126 
C.  C.  A.  313,  209  Fed.  219;  Drewson  v. 
Hartje  Paper  Mfg.  Co.  66  C.  C.  A.  548, 
131  Fed.  734;  Electric  Controller  Sn 
Supply  Co.  V.  Westinghouse  Electric  So 
Mfg.  Co.  96  C.  C.  A.  187,  171  Fed.  83; 
Westinghouse  Mach.  Co.  v.  General  Elec- 
tric Co.  126  C.  C.  A.  575,  207  Fed.  75; 
Brooks  V.  Sacks,  26  C.  C.  A.  456,  50  U.  S. 
App.  151,  81  Fed.  403 ;  Prindle  v.  Brown, 
84  C.  C.  A.  45,  155  Fed.  531;  Ashton 
Valve  Co.  v.  Coale  Muffler  d?  Safety 
Valve  Co.  3  C.  C.  A.  98,  8  U.  S.  App. 
169,  52  Fed.  314;  Consolidated  R.  Elec- 
tric Lighting  A  Equipment  Co.  v.  Adams 
d;  W.  Co.  88  C.  C.  A.  355,  161  Fed.  343. 

Messrs.  Walter  A.  Scott,  Thomas  F. 
Sheridan,  Gleorge  L.  Wilkinson,  K.  R. 
Babbitt,  J.  Bruce  Kremer,  and  John  F. 
Neary  also  filed  a  brief  for  respondent. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

In  this  suit  the  complainants,  the  first 
named  as  the  owner  and  the  other  as 
general  licensee,  claim  an  infringement 
[263]  of  United  States  letters  patent 
No.  835,120,  issued  on  the  6th  day  of 
November,  1906,  to  Henry  Livingstone 
Sulman,  Hugh  Fitzalis  Kirkpatrick- 
Picard,  and  John  Ballot.  The  usual  in- 
junction, accounting,  and  damages  are 
prayed  for.  The  district  court  sustained 
the  patent  as  to  claims  numbered  1,  2, 
3,  5,  6,  7,  9,  10,  11,  and  12;  found  that 
the  defendant  had  infringed  each  of 
these  claims,  and  granted  the  prayer  of 
the  petition.  The  circuit  court  of  i^ 
peals  for  the  ninth  circuit  reversed  the 
decree  of  the  district  court  and  remand- 
ed the  case  with  instructions  to  dismiss 
the  bill.  The  case  is  here  on  writ  of 
certiorari  to  review  that  decision. 

As  stated  in  the  specification,  the 
claimed  discovery  of  the  patent  in  the 
suit  relates  'Ho  improvements  in  the 
process  for  the  concentration  of  ores,  the 
object  being  to  separate  metalliferous 
matter  from  gangue  by  means  of  oils, 
fatty  acids,  or  other  substances  which 
have  a  preferential  affinity  for  such  me- 
talliferous matter  over  gangue.'' 

The  answer  denies  all  of  the  allega- 
tions of  the  bill  and  avers  that  in  twen- 
ty-five designated  United  States  and  five 
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British  patents  the  process  described  in 
suit  was  '^ully  and  clearly  described 
and  claimed;"  and  it  also  avers  that  the 
claimed  discovery  was  invented,  knowni 
and  used  by  many  persons  long  prior  to 
the  time  when  the  application  was  made 
for  the  patent  in  suit.  Notwithstanding 
this  elaboration  of  denial,  counsel  for 
the  defendant  in  the  summarized  conclu- 
sion to  their  brief  rely  upon  only  five  of 
the  many  patents  referred  to  as  show- 
ing that  the  patent  in  suit  was  anticipat- 
ed and  is  therefore  invalid  for  want  of 
novelty  and  invention,  viz.:  Everson 
(1886),  Froment  (Italy,  1902;  Great 
Britain,  1903),  Qlogner  (1903),  Schwars 
(applied  for  April  19,  1905,  issued  De- 
cember 19,  1905),  and  Kirby  (implied 
for  October  17,  1903,  issued  December 
18,  1906).  And  the  defendant,  a  man 
obviously  experienced  in  the  subject, 
says  that,  in  his  opinion,  the  [2l64] 
whole  basis  of  fiotation  concentration 
was  disclosed  in  the  Everson  United 
States  patent  No.  348,  157  and  in  the 
Froment  British  patent. 

It  is  clear  that  in  the  prior  art,  as  it 
is  developed  in  this  record,  it  was  well 
known  that  oil  and  oily  substances  had 
a  selective  affinity  or  attraction  for,  and 
would  unite  mecbanicaly  with,  the  mi- 
nute particles  of  metal  and  metallic  com- 
pounds found  in  crushed  or  powdered 
ores,  but  would  not  so  unite  with  the 
quartz,  or  rocky  nonmetallic  material, 
called  ''gangue."  Haynes  British  patent 
(1860),  and  United  States  patents,  Ever- 
son (1885),  Robson  (1897),  and  Elmore 
(1901).  It  was  also  well  known  that 
this  selective  property  of  oils  and  oily 
substances  was  increased  when  applied 
to  some  ores  by  the  addition  of  a  small 
amount  of  acid  to  the  ore  and  water 
used  in  process  of  concentration. 
United  States  patents,  Everson  (1885), 
Elmore  (1901),  and  Cattermole  (1904). 

Prior  to  the  date  of  the  patent  in  suit 
a  number  of  patents  had  been  granted 
in  this  and  other  countries  for  processes 
aiming  to  make  practical  use  of  this 
property  of  oil  and  of  oil  mixed  with 
acid  in  the  treatment  of  ores,  all  of 
which,  speaking  broadly,  consisted  in 
mixing  finely  crushed  or  powdered  ore 
with  water  and  oil,  sometimes  with  acid 
added,  and  then  in  variously  treating  the 
mass — ''the  pulp" — thus  formed  so  as  to 
separate  the  oil,  when  it  became  impreg- 
nated or  loaded  with  the  metal  and 
metal-bearing  particles,  from  the  value- 
less gangue.  From  the  resulting  concen- 
trate the  metals  were  recovered  in  vari- 
ous ways. 

The  processes,  of  this  general  ehar- 
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aeter,  described  in  the  prior  patents, 
may  be  ronghly  divided  into  two  elasses. 
The  process  in  the  patents  of  the  first 
class  ii  called  in  the  record  the  '^snrf  ace 
flotation  process,''  and  it  depends  for 
its  usefulness  on  the  oil  used  being  sufiA- 
cient  to  collect  and  hold  in  mechanical 
snroension  the  small  particles  of  metal 
ana  metalliferous  compounds,  and  by 
its  buoyancy  [265]  to  carry  them  to 
the  surface  of  the  mixture  of  ore,  water, 
and  oil,  thus  making  it  possible,  by  meth- 
ods familiar  to  persons  skilled  in  the 
art,  to  float  off  the  concentrate  thus  ob- 
tained into  any  desired  receptacle.  The 
waste  material,  or  gang^e,  not  being  af- 
fected by  the  oil,  and  being  heavier  than 
water,  sinks  to  the  bottom  of  the  con- 
taining vessel  and  may  be  disposed  of 
as  desired. 

The  process  of  the  other  class,  called 
in  the  record  the  '%etal  sinking  proc- 
ess," reverses  the  action  of  the  surface 
flotation  process  and  is  illustrated  by 
the  Cattermole  U.  S.  patent,  No.  777,273, 
in  which  oil  is  used  to  the  extent  of  4 
per  cent  to  6  per  cent  to  16  per  cent 
of  the  weight  of  the  metalliferous  min- 
eral matter,  depending  on  the  character 
of  the  ore,  for  the  purpose  of  agglomer- 
ating the  oil-coated  concentrate  into 
grannies  heavier  than  water,  so  that 
they  will  sink  to  the  bottom  of  the  con- 
taining vessel,  permitting  the  gangue  to 
be  carried  away  by  an  upward  flowing 
stream  of  water. 

The  process  of  the  patent  in  suit,  as 
described  and  practised,  consists  in  the 
use  of  an  amount  of  oil  which  is  ''criti- 
cal,'' and  minute  as  compared  with  the 
amount  used  in  prior  processes,  ''amount- 
ing to  a  fraction  of  1  per  cent  on  the 
ore,"  and  in  so  impregnating  with  air 
the  mass  of  ore  and  water  used,  by  agi- 
tation— "by  beating  the  air  into  the 
mass" — as  to  cause  to  rise  to  the  surface 
of  the  mass,  or  pulp,  a  froth,  peculiarly 
coherent  and  persistent  in  character, 
which  is  composed  of  air  bubbles  with 
only  a  trace  of  oil  in  them,  which  carry 
in  mechanical  suspension  a  very  high 
percentage  of  the  metal  and  metallifer- 
ous particles  of  ore  which  were  con- 
tained in  the  mass  of  crushed  ore  sub- 
jected to  treatment.  This  froth  can  be 
removed  and  the  metal  recovered  by 
processes  with  which  the  patent  is  not 
concerned. 

It  is  obvious  that  the  process  of  the 
patent  in  suit,  as  we  have  described  it, 
is  not  of  the  metal  sinking  class,  and 
while  it  may,  in  terms,  be  described  as 
a  surface   [266]   flotation  process,  yet 

it  diflfers  so  essentially  from  all  prior 
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(processes  in  its  character,  in  its  sim- 
jplicity  of  operation,  and  in  the  result- 
ing concentrate^  that  we  are  persuaded 
that  it  constitutes  a  new  and  patentable 
discovery. 

The  prior  processes  which  we  have 
described  required  the  use  of  so  much 
oil  that  they  were  too  expensive  to  be 
used  on  lean  ores,  to  which  they  were 
intended  to  have  their  chief  application, 
and  the  efforts  of  investigators  for  sev- 
eral years  prior  to  the  discovery  of  the 
process  in  suit  had  been  directed  to  the 
search  for  a  means  or  method  of  reduc- 
ing the  amount  of  oil  used;  and  it  is 
clear  from  the  record  that  approach  was 
bein^  made,  slowly,  but  more  and  more 
nearly,  to  the  result  whioh  was  reached 
by  the  patentees  of  the  process  in  suit 
in  March,  1905.  The  Froment  Great 
Britain  patent  (1903)  and  the  Kirby 
United  States  patent  (applied  for  in 
1903  and  granted  in  1906)  are  especial- 
ly suggestive  of  the  advance  which  was 
being  made  toward  the  desired  result, 
but  the  Froment  process  was  little  more 
than  a  laboratory  experiment,  and  has 
never  proved  of  value  in  practice,  and 
the  Kirby  process,  though  approaching 
in  some  respects  more  nearly  to  the  end 
attained  by  the  process  of  the  patent  in 
suit,  found  its  preferred  application  in 
the  use  of  an  amount  of  oil  solution 
equal  to  one  fourth  to  three  fourths  in 
weight  of  the  ore  treated,  which  was 
prohibitive  in  cost. 

Into  this  fleld  of  investigation  at  this 
stage  of  its  development  came  the  pat- 
entees of  the  patent  in  suit.  They  were 
experienced  metallurgists  of  London,  of 
inventive  genius  and  with  flnancial  re- 
sources and  they  entered  upon  an  in- 
vestigation of  the  processes  of  oil  con- 
centration of  ores  which  was  continued 
through  several  years,  and  consisted  of 
a  very  extended  series  of  experiments  in 
which  the  quantities  of  oil,  of  water, 
and  of  acid  used  and  the  extent  and 
character  of  the  agitation  of  the  mass 
under  treatment  resorted  to,  were  varied 
to  an  almost  unparalleled  [267]  extent 
as  to  each  factor,  and  the  results  were 
carefully  tabulated  and  interpreted.  It 
was  while  pursuing  a  comprehensive  in- 
vestigation of  this  character,  having,  as 
the  evidence  shows,  the  special  purpose 
in  mind  at  the  time  to  trace  the  effect 
on  the  results  of  the  process  of  a  reduc- 
tion to  the  vanishing  point  of  the  quan- 
tity of  oil  used,  that  the  discovery  em- 
bodied in  the  patent  in  suit  was  made. 
The  experimenters  were  working  on  the 
Cattermole  "metal  sinking  process"  as 
a  basis  when  it  was  discovered  that  the 
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granulation  on  which  the  process  de- 
pended practically  ceased  when  the  oleic 
acid  (oil)  was  reduced  to  about  ^lo  of  1 
per  cent  "on  the  ore."  It  was  observed, 
however,  that,  as  the  amount  of  oleic 
acid  was  further  reduced  and  the  granu- 
lation diminished,  there  was  an  increase 
in  the  amount  of  "float  froth,"  which 
collected  on  the  surface  of*  the  mass, 
and  that  the  production  of  this  froth 
reached  its  maximum  when  about  Mo  of 
1  per  cent  or  slightly  less  "on  the  ore" 
of  oleic  acid  was  used.  This  froth,  on 
collection,  was  found  to  consist  of  air 
bubbles  modified  by  the  presence  of  the 
minute  amount  of  oil  used,  and  holding 
in  mechanical  suspension  between  70 
per  cent  and  80  per  cent  of  the  total 
mineral  content  of  the  mass  treated.  It 
was  promptly  recognized  by  the  pat- 
entees that  this  froth  was  not  due  to  the 
liberation  of  gas  in  the  mass  treated  by 
the  action  of  the  dilute  acid  used,  and 
its  formation  was  at  once  attributed  in 
large  part  to  the  presence  of  the  air  in- 
troduced into  the  mixture  by  the  agita- 
tion which  had  been  resorted  to  to  mix 
the  oil  with  the  particles  of  crushed  ore, 
which  air,  in  bubbles,  attached  itself  to 
the  mineral  particles,  slightly  coated  as 
they  were  with  what  was  necessarily  an 
infinitesimal  amount  of  oil,  and  float- 
ed them  to  the  surface.  The  extent  of 
the  agitation  of  the  mass  had  been  in- 
creased as  the  experiments  proceeded 
until  the  "series  of  Gabbett  mixers, 
fitted  with  the  usual  bafHes,  were  speeded 
at  from  1,000  to  1,100  revolutions  per 
minute." 

[268]  A  careful  consideration  of  the 
record  in  this  case  convinces  us  that  the 
facts  with  respect  to  the  process  of 
the  patent  in  suit  are  not  overstated  by 
the  plaintiffs'  witness,  Adolph  Ldebmann, 
an  expert  of  learning  and  experience, 
when  he  says  in  substance: 

"The  present  invention  differs  essen- 
tially from  all  previous  results.  It  is 
true  that  oil  is  one  of  the  substances 
used,  but  it  is  used  in  quantities  much 
smaller  than  was  ever  heard  of,  and  it 
produces  a  result  never  obtained  before. 
The  minerals  are  obtained  in  a  froth  of 
a  peculiar  character,  consisting  of  air 
bubbles  which,  in  their  covering  film, 
have  the  minerals  embedded  in  such 
manner  that  they  form  a  complete  sur- 
face all  over  the  bubbles.  A  remarkable 
fact  with  regard  to  this  froth  is  that, 
although  the  very  light  and  easily  dc> 
structible  air  bubbles  are  covered  with 
a  heavy  mineral,  yet  the  froth  is  stable 
and  utterly  different  from  any  froth 
known  before,  being  so  permanent  in 
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character  that  I  have  personally  seen  it 
stand  for  twenty-four  hours  without 
any  change  having  taken  place.  The 
simplicity  of  the  operation,  as  compared 
with  the  prior  attempts,  is  startling. 
All  that  has  to  be  done  is  to  add  a  min- 
ute quantity  of  oil  to  the  pulp,  to  which 
acid  may  or  may  not  be  added,  agitate 
for  from  two  and  one  half  to  ten  min- 
utes, and  then,  after  a  few  seconds,  col- 
lect from  the  surface  the  froth,  which 
will  contain  a  large  percentage  of  the 
minerals  present  in  the  ore." 

It  is  not  necessary  for  us  to  go  into 
a  detailed  examination  of  the  process 
in  suit  to  distinguish  it  from  the  process- 
es of  the  patents  relied  on  as  anticipa- 
tions, convinced  as  we  are  that  the  small 
amount  of  oil  used  makes  it  clear  that 
the  lifting  force  which  separates  the 
metallic  particles  of  the  pulp  from  the 
other  substances  of  it  is  not  to  be  found 
principally  in  the  buoyancy  of  the  oil 
used,  as  was  the  case  in  prior  processes, 
but  that  this  force  is  to  be  found,  chief- 
ly, in  the  buoyancy  of  the  air  bubbles 
introduced  into  the  mixture  by  an  agi- 
tation greater  than  and  [269]  different 
from  that  which  had  been  resorted  to 
before,  and  that  this  advance  on  the 
prior  art  and  the  resulting  froth  con- 
centrate so  different  from  the  product 
of  other  processes  make  of  it  a  patent- 
able discovery  as  new  and  original  as 
it  has  proved  useful  and  economical.  It 
results  without  more  discussion,  that  we 
fully  agree  with  the  decision  of  the 
House  of  Lords,  arrived  at  upon  a  dif- 
ferent record  and  with  different  wit- 
nesses, but  when  dealing  with  the  equiv- 
alent of  the  patent  in  suit,  in  Minerals 
Separations  v.  Briti^  Ore  Concentra- 
tion Syndicate,  27  R.  P.  C.  33.  In  this 
decision  Lord  Shaw,  speaking  for  the 
court  and  distinguishing  the  process 
there  in  suit  especially  from  the  Elmore 
oil  flotation  process,  which  had  gone  be- 
fore, but  which  was  typical  of  the  then 
prior  art,  said:  "They  (the  patentees 
of  the  agitation  froth  process  of  the  pat- 
ent in  suit)  are  not  promoting  a  method 
of  separation  which  had  before  been  de- 
scribed, but  they  are  engaged  upon  a 
new  method  of  separation.  Instead  of 
relying  upon  the  lesser  specific  gravity 
of  oil  in  bulk,  they  rely  upon  the  produc- 
tion of  a  froth  by  means  of  an  agitation 
which  not  only  assists  the  process  of  the 
minute  quantities  of  oil  reaching  the 
minute  particles  of  metal,  but  forms  a 
multitude  of  air  cells,  the  buoyancy  of 
which  air  cells,  forming  around  single 
particles  of  the  metal,  floats  them  to  the 
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And  Lord  Atkinson  said:  ''In  their 
process  this  mysterious  afi^ty  of  oil  for 
the  metallic  particles  of  the  ore  is 
availed  of,  yet  the  oil  is  used  in  such 
relatively  infinitesimal  quantities  that 
the  metallic  particles  are  only  coated 
with  a  thin  film  of  it,  and  the  lifting 
force  is  found  not  in  the  natural  buoy- 
ancy of  the  mass  of  added  oil,  but  in  the 
buoyancy  of  air  bubbles,  which,  intro- 
duced into  the  mixture  by  the  more  or 
less  violent  agitation  of  it,  envelop  or 
become  attached  to,  the  thinly  oiled  me- 
tallic particles,  and  raise  them  to  the 
surface,  where  they  are  maintained  by 
what  is  styled  the  surface  tension  of  the 
water." 

[270]  The  record  shows  not  only  that 
the  process  in  suit  was  promptly  con- 
sidered by  the  patentees  as  an  original 
and  important  discovery,  but  that  it  was 
immediately  generally  accepted  as  so 
great  an  advance  over  any  process 
known  before  that,  without  puffing  or 
other  business  exploitation,  it  promptly 
came  into  extensive  use  for  the  concen- 
tration of  ores  in  most,  if  not  all,  of  the 
principal  mining  countries  of  the  world, 
notably  in  the  United  States,  Australia, 
Sweden,  Chile,  and  Cuba,  and  that,  be- 
cause of  its  economy  and  simplicity,  it 
has  largely  replaced  all  earlier  processes. 
This,  of  itself,  is  persuasive  evidence  of 
that  invention  which  it  is  the  purpose 
of  the  patent  Irvs  to  reward  and  pro- 
tect. Diamond  Rubber  Co.  v.  Consoli- 
dated Rubber  Tire  Co.  220  U.  S.  428,  65 
L.  ed.  527,  31  Sup.  Ct.  Rep.  444;  Carne- 
gie Steel  Co.  V.  Cambria  Iron  Co.  185 
U.  S.  403,  429,  430,  46  L.  ed.  968,  983, 
22  Sup.  Ct  Rep.  698;  Barbed  Wire 
Patent  (Washburn  &  M.  Mfg.  Co.  v. 
Beat  Em  All  Barbed  Wire  Co.)  143  U. 
S.  275,  36  L.  ed.  154,  12  Sup.  Ct.  Rep. 
443,  450 ;  Smith  v.  Goodyear  Dental  Vul- 
canite Co.  93  U.  8.  486,  23  L.  ed.  952. 

The  claim  that  the  patentees  of  the 
patent  in  suit  are  not  the  original  dis- 
coverers of  the  process  patented  because 
an  employee  of  theirs  happened  to  make 
the  analyses  and  observations  which  re- 
sulted immediately  in  the  discovery  can- 
not be  allowed.  The  record  shows  very 
clearly  that  the  patentees  planned  the 
experiments  in  progress  when  the  dis- 
covery was  made;  that  they  directed  the 
investigations  day  by  day,  conducting 
them  in  large  part  personally,  and  that 
they  interpreted  the  results.  Agawam 
Woolen  Co.  v.  Jordan,  7  Wall.  583-603, 
19  L.  ed.  177-182,  rules  this  claim 
against  the  defendant. 
Equally   untenable  is  the  claim  that 

the  patent  is  invalid  for  the  reason  that 
ei  L.  ed. 


the  evidence  shows  that  when  different 
ores  are  treated  preliminary  tests  must 
be  made  to  determine  the  amount  of  oil 
and  the  extent  of  agitation  necessary  in 
order  to  obtain  the  best  results.  Such 
variation  of  treatment  must  be  within 
the  scope  of  the  claims,  and  the  cer- 
tainty which  the  law  requires  in  pat- 
ents is  not  greater  than  is  reasonable, 
having  regard  to  their  subject-matter 
[271]  The  composition  of  ores  varies 
infinitely,  each  one  presenting  its  special 
problem,  and  it  is  obviously  impossible 
to  specify  in  a  patent  the  precise  treat- 
ment which  would  be  most  successful 
and  economical  in  each  case.  The 
process  is  one  for  dealing  with  a  large 
class  of  substances  and  the  range  of 
treatment  within  the  terms  of  the  claims, 
while  leaving  something  to  the  skill  of 
■persons  applying  the  invention,  is  clear- 
ly sufficiently  definite  to  guide  those 
skilled  in  the  art  to  its  successful  appli- 
cation, as  the  evidence  abundantly  shows. 
This  satisfies  the  law.  Mo  wry  v.  Whit- 
ney, 14  Wall.  620,  20  L.  ed.  860;  Ives 
V.  Hamilton,  92  U.  S.  426,  23  L.  ed.  494 ; 
and  Carnegie  Steel  Co.  v.  Cambria  Iron 
Co.  185  U.  S.  403,  436,  437,  46  L.  ed. 
968,  985,  986,  22  Sup.  Ct.  Rep.  698. 

The  evidence  of  infringement  is  clear. 

While  we  thus  find  in  favor  of  the 
validity  of  the  patent,  we  cannot  agree 
with  the  district  court  in  regarding  it 
valid  as  to  all  of  the  claims  in  suit.  As 
we  have  pointed  out  in  this  opinion, 
there  were  many  investigators  at  work 
in  this  field  to  which  the  process  in  suit 
relates  when  the  patentees  came  into 
it,  and  it  was  while  engaged  in  study  of 
prior  kindred  processes  that  their  dis- 
covery was  made.  While  the  evidence  in 
the  case  makes  it  clear  that  they  dis- 
covered the  final  step  which  converted 
experiment  into  solution,  "turned  failure 
into  success"  (Barbed  Wire  Patent 
[Washburn  &  M.  Mfg.  Co.  v.  Beat  Em 
All  Barbed  Wire  Co.]  143  U.  S.  275,  36 
L.  ed.  154,  12  Sup.  Ct.  Rep.  443,  450), 
yet  the  investigations  preceding  were  so 
informing  that  this  filial  step  was  not 
a  long  one,  and  the  patent  must  be  con- 
fined to  the  results  obtained  by  the  use 
of  oil  within  the  proportions  often  de- 
scribed in  the  testimony  and  in  the 
claims  of  the  patent  as  "critical  propor- 
tions," "amounting  to  a  fraction  of  1 
per  cent  on  the  ore,"  and  therefore  the 
decree  of  this  court  will  be  that  the 
patent  is  valid  as  to  claims  No.  1,  2,  3, 
5,  6,  7,  and  12,  and  that  the  defendant 
infringed  these  claims,  but  that  it  is 
invalid  as  to  claims  9, 10,  and  11.  Claims 
No.  4,  8,  and  13  were  not  considered  in 
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the  decrees  of  the  two  lower  courts  and 
are  not  in  issue  in  this  proceeding. 

[272]  The  decision  of  the  Circuit 
Court  of  Appeals  will  be  reversed,  and 
the  decision  of  the  District  Court,  modi- 
fied to  conform  to  the  conclusions  ex- 
pressed in  this  opinion,  will  be  affirmed. 


LONG     SAULT     DEVELOPMENT     COM- 
PANY, Plff.  in  Err., 

V. 

HOMER  D.  CALL  (as  Successor  of  John  J. 
Kennedy),  as  Treasurer  of  the  State  of 
New  York,  Deft,  in  Err. 

(See  S.  C.  Reporter's  ed.  272-280.) 

• 

Error  to  state  court  —  Federal  question 
—  decision  on  non-Federal  ground  — 
impairing  contract  obligations. 

A  decision  of  the  highest  court  of  the 
state  refusing  to  recognize  the  existence  of 
alleged  property  rights  of  the  Long  Sault 
Development  Company  in  the  bed  and 
waters  of  the  St.  Lawrence  river,  purport- 
ing to  have  been  granted  by  N.  Y.  Laws 
1007,  chap.  355,  is  not  reviewable  in  the 
Federal  Supreme  Court  on  the  theory  that 
contract  obligations  were  impaired  by  the 
effect  given  by  the  state  court  to  the  re- 
pealing act  (N.  Y.  Laws  1013,  chap.  452), 
where  such  decision  was  based  upon  the 
ground  that  irrespective  of,  and  without 
reference  to,  the  subsequent  repealing  legis- 
lation, the  original  grant  was  an  uncon- 
stitutional attempt  by  the  state  to  bargain 
away  lands  under  navigable  waters  to  a 
private  corporation  agreeing  to  maintain 
navigation  thereover  "m  as  good  condition 
as  ...  at  present,"  thereby  parting 
with  its  power  to  improve  such  navigation, 
and  in  effect  abdicating  the  trust  upon 
which  the  state  held  control  over  the  river 
as  navigable  water. 

[For  ntber  cases,  see  Appeal  and  Error,  1465- 
1528.  in  Digest  Sup.  Ct.  1908.] 

[No.  49.] 

Argued  April  14  and  17,  1916.  Restored  to 
docket  for  reargument,  June  12,  1916. 
Reargued  October  31,  1916.  Decided  De- 
cember 11,  1916. 


IN  ERROR  to  the  Supreme  Court  of 
the  State  of  New  York  in  and  for 
the  County  of  Albany,  in  that  state,  to 
review  a  judgment  entered  pursuant  to 
the  mandate  of  the  Court  of  Appeals, 
which  affirmed  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  for 
the  Third  Department,  affirming  orders 
of  the  Supreme  Court  at  a  Special  Term, 
denying  the  application  of  a  corporation 
for  a  writ  of  mandamus  to  compel  the 
treasurer  of  the  state  to  recognise  the 
validity  of  the  statute  incorporating 
such  corporation.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  in  appellate  di- 
vision, 168  App.  Div.  398,  143  N.  Y. 
Supp.  454;  in  court  of  appeals,  212  N. 
Y.  1,  106  N.  E.  849,  Ann.  Cas.  1916D, 
56. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  W.  Taft  argued  the  cause, 
and,  with  Mr.  Francis  Sims  McQrath, 
filed  a  brief  for  plaintiff  in  error: 

Where  a  state  is  a  party  to  a  contract 
claimed  to  have  been  created  by  a  legis- 
lative act,  this  court  has  always  re- 
served to  itself  the  right  to  determine 
whether  the  contract  exists;  and,  what- 
ever the  decision  below,  to  consider 
whether  subsequent  state  legislation  has 
impaired  its  obligation. 

Bridge  Proprs.  v.  Hoboken  Land  So 
Improv.  Co.  1  Wall.  116,  17  L.  ed.  671 ; 
Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  436,  17  L.  ed.  173;  Northwestern 
University  v.  lUinois,  99  U.  S.  309,  26 
L.  ed.  387;  Wright  v.  Nagle,  101  U.  S.' 
791,  26  L.  ed.  921;  Atlantic  Coast  Lino 
R.  Co.  V.  Goldsboro,  232  U.  S.  648,  666, 
68  L.  ed.  721,  726,  34  Sup.  Ct.  Rep.  364; 
McCuUough  V.  Virginia,  172  U.  S.  102, 
43  L.  ed.  382,  19  Sup.  Ct.  Rep.  134; 
Louisiana  R.  So  Nav.  Co.  v.  Behrman, 
236  U.  S.  164,  69  L.  ed.  176,  35  Sup.  Ct. 
Rep.  62;  New  Orleans  Waterworkis  Co. 
V.  Louisiana  Sugar  Ref.  Co.  126  U.  S. 
18,  38,  31  L.  ed.  607,  614,  8  Sup.  Ct. 
Rep.  741;  Wilmington  So  W.  R.  Co.  v. 
Alsbrook,  146  U.  S.  279,  293,  36  L.  ed. 


Kote. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamb- 
lin  V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884; 
and  Kipley  v.  Illinois,  42  L.  ed.  U.  S. 
998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
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to  Apex  Transp.  Co.  v.  Qarbade,  62 
L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  error  to  state  courts  in  cases  p're- 
senting  questions  of  impairment  of  con« 
tract  obligations — see  note  to  Osborne 
y.  Clarke,  61  L.  ed.  U.  S.  619. 

242  U.  8. 
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972,  978,  13  Sm).  Ct.  Rep.  72;  Mobile 
&  O.  R.  Co.  V.  Tennessee,  153  U.  S.  486, 
492,  38  L.  ed.  793,  795, 14  Snp.  Ct.  Rep. 
968;  Houston  d?  T.  C.  R.  Co.  v.  Texas, 
177  U.  S.  66,  44  L.  ed.  673,  20  Sup.  Ct. 
Rep.  545;  Russell  y.  Sebastian,  233  U. 
S.  195,  202,  58  L.  ed.  912,  920,  L.R.A. 
— ,  — ,  34  Sup.  Ct  Rep.  517,  Ann.  Cas. 
1914C,  1282;  Douglas  y.  Kentucky,  168 
U.  S.  488,  42  L.  ed.  553,  18  Sup.  Ct. 
Rep.  199;  Louisiana  ex  reL  Hubert  v. 
New  Orleans,  215  U.  S.  170,  54  L.  ed. 
144,  30  Sop.  Ct.  Rep.  40. 

The  governor,  the  attorney  general, 
the  state  treasurer,  and  the  legislature 
were  engaged  in  a  deliberate  attack  upon 
the  rights  claimed  by  the  Long  Sault 
Company  under  the  Act  of  1907,  which 
culminated  in  the  decision  against  the 
company  by  the  judicial  branch  of  the 
state  government.  All  of  these  acts 
tended  to  impair  any  contract  obligation 
that  might  have  been  created  by  the  Act 
of  1907,  and  the  decision  of  the  state 
eourt  holding  that  the  latter  act  was 
void,  and  that  the  corporation  for  that 
reason  never  acquired  any  property 
rights,  completed  the  impairment  in  a 
decisive  manner;  and  it  is  unquestion- 
ably subject  to  review  by  this  court. 

Carondelet  Canal  So  Nav.  Co.  v.  Louis- 
iana, 233  U.  S.  362,  58  L.  ed.  1001,  34 
Sup.  Ct.  Rep.  624. 

It  was  claimed  in  the  state  courts 
that  by  the  acts  of  the  state  government, 
including  the  passage  of  the  repealing 
Acts  of  1913  and  the  decision  of  the 
state  courts,  the  plaintiff  in  error  had 
been  deprived  of  its  property  without 
due  process  of  law,  in  violation  of  the 
14th  Amendment  to  the  Constitution. 
This  was  a  claim  under  the  Constitu- 
tion to  a  "title"  or  "right"  within  the 
meaning  of  §  237  of  the  Judicial  Code, 
and  the  decision  was  against  such  title 
or  right.  There  was,  therefore,  jurisdic- 
tion in  this  court  to  review  the  decision. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor, 

210  U.  S.  281,  52  L.  ed.  1061,  28  Sup. 

Ct.  Rep.   616,  21  Am.  Neg.  Rep.  464; 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Sowers, 

213  U.  S.  65.  53  L.  ed.  695,  29  Sup.  Ct. 

Rep.  397;  Chicago,  B.  &  Q.  R.  Co.  v. 

Chicago,  166  U.  S.  226,  241,  41  L.  ed. 

979,  986,  17  Sup.  Ct.  Rep.  581 ;  WilHams 

v.  Bruffy,  96  U.  S.  176,  24  L.  ed.  716; 

American  Sugar  Ref.  Co.  v.  Louisiana, 

179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct. 

Rep.  43;  Spencer  v.  Merchant,  125  U. 

8.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 

^21 :  Tick  Wo  v.  Hopkins.  118  U.  S.  356, 

30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Bo- 

banan  v.  Nebraska,  118  U.  S.  231,  30  L. 

ed.  71,  6  Sup.  Ct.  Rep.  1049;  Ex  parte 
•  1  L.  ed. 


Vixginia,  100  U.  S.  339,  25  L.  ed.  676, 
3  Am.  Crim.  Rep.  547;  Scott  v.  McNeal, 
154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct. 
Rep.  1108;  Bethell  v.  Demaret,  10  Wall. 
537,  19  L.  ed.  1007;  WilUams  v.  Eggles- 
ton,  170  U.  S.  304,  42  L.  ed.  1047, 18  Sup. 
Ct.  Rep.  617;  Logan  County  Nat.  Bank 
V.  Townsend,  139  U.  S.  67,  35  L.  ed.  107, 
11  Sup.  Ct.  Rep.  496;  Covington  So  L. 
Turnp.  Road  Co.  v.  Sandford,  164  U.  S. 
578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep. 
198;  Rogers  v.  Alabama,  192  U.  S.  226, 
48  L.  ed.  417,  24  Sup.  Ct.  Rep.  257; 
Anderson  v.  Carkins,  135  U.  S.  483,  34  L. 
ed.  272, 10  Sup.  Ct.  Rep.  905. 

The  manner  in  which  the  right  or 
title  set  up  under  the  Constitution  has 
been  interfered  with  or  denied  is  not 
material.  The  court  will  take  jurisdic- 
tion whether  such  interference  or  denial 
be  by  the  decision  of  the  state  courts 
or  by  the  act  of  agents  of  the  state  gov- 
ernment. 

Chicago,  B.  So  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  233,  41  L.  ed.  983,  17  Sup.  Ct. 
Rep.  581;  Tick  Wo  v.  Hopkins,  118  U. 
S.  373,  30  L.  ed.  227,  6  Sup.  Ct.  Rep. 
1064;  Scott  V.  McNeal,  154  U.  S.  34,  38 
L.  ed.  896,  14  Sup.  Ct.  Rep.  1108;  Mc- 
Cullough  V.  Virginia,  172  U.  S.  102,  43 
L.  ed.  382, 19  Sup.  Ct.  Rep.  134- 

Although  the  state  appellate  court 
may  not  have  referred  to  the  Constitu- 
tional questions  in  its  opinion,  this  court 
cannot  regard  such  silence  as  a  condem- 
nation of  the  time  at  or  manner  in 
which  those  questions  were  raised;  and 
if  the  record  shows  that  they  were 
raised  in  that  court,  this  court  has  juris- 
diction. 

International  Harvester  Co.  v.  Mis- 
souri, 234  U.  S.  199,  58  L.  ed.  1276,  52 
L.R.A.(N.S.)  525,  34  Sup.  Ct.  Rep.  859; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicajjo,  166 
U.  S.  226,  41  L.  ed.  979, 17  Sup.  Ct.  Rep. 
581;  Montana  ex  rel.  Haire  v.  Rice,  204 
U.  S.  291,  61  L.  ed.  490,  27  Sup.  Ct. 
Rep.  281 ;  Dewey  v.  Des  Moines,  173  U. 
S.  193.  43  L.  ed.  665,  19  Sup.  Ct.  Reo. 
379;  Chapin  v.  Fie,  179  U.  S.  127,  45  L. 
ed.  119,  21  Sup.  Ct.  Rep.  71. 

And  even  where  the  question  is  not 
raised,  if  it  is  necessarily  involved  in 
the  decision  of  the  state  court,  this  court 
has  jurisdiction. 

Spencer  v.  Merchant,  125  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921 ;  Scott  v. 
McNeal,  154  U.  S.  34,  38  L.  ed.  896,  14 
Sup.  Ct.  Rep.  1108. 

We  submit,  therefore,  in  the  case  at 
bar,  that  upon  the  question  whether  or 
not  it  has  jurisdiction,  this  court  should 
consider,  independently  of  the  decision 
of  the  court  of  appeals,  first,  whether 
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the  Act  of  1907  constituted  a  contract, 
and,  second,  whether  there  has  heen  an 
impairment  of  its  obligation  by  the  Act 
of  1913.  Such  consideration  is  necessar- 
ily preliminary;  it  cannot  be  final  upon 
the  merits;  and  this  appears  from  the 
fact  that  the  court  has  not  infrequently 
taken  jurisdiction  and  then  rendered 
judgment  on  the  merits  that  there  was 
no  contract,  or  that  it  had  not  been  im- 
paired by  later  legislation. 

Bridge  Proprs.  v.  Hoboken  Land  &  Im- 
prov.  Co.  1  Wall.  116,  17  L.  ed.  571; 
Wright  V.  Nagle,  101  U.  S.  791,  26  L. 
ed.  921;  Louisiana  R.  &  Nav.  Co.  v. 
Behrman,  235  U.  S.  164,  59  L.  ed.  175, 
35  Sup.  Ct.  Rep.  62;  Terre  Haute  &  I. 
R.  Co.  V.  Indiana,  194  U.  S.  579,  48  L. 
ed.  1124,  24  Sup.  Ct.  Rep.  767;  McCul- 
lough  V.  Virginia,  172  U.  S.  102,  43  L. 
ed.  382, 19  Sup.  Ct.  Rep.  134;  Carondelet 
Canal  &  Nav.  Co.  v.  Louisiana,  233  U. 
S.  362,  58  L.  ed.  1001,  34  Sup.  Ct.  Rep. 
624;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebras- 
ka,  170  U.  S.  57,  42  L.  ed.  948,  18  Sup. 
Ct.  Rep.  513;  Houston  &  T.  C.  R.  Co.  v- 
Texas,  177  U.  S.  66,  44  L.  ed.  673,  20 
Sup.  Ct.  Rep.  545;  Northwestern  Uni- 
versity V.  Illinois,  99  U.  S.  309,  25  L.  ed. 
387;  Atlantic  Coast  Line  R.  Co.  v.  Gk)lds- 
boro,  232  U.  S.  548,  58  L.  ed.  721,  34 
Sup.  Ct.  Rep.  364. 

The  court  of  appeals,  while  in  terms 
basing  its  decision  on  the  invalidity  of 
the  Act  of  1907,  intended  to  and  actual- 
ly did  give  effect  to  the  repealing  Acts 
of  1913. 

Carondelet  Canal  &  Nav.  Co.  v.  Louisi- 
ana, 233  U.  S.  362,  58  L.  ed.  1001,  34 
Sup.  Ct.  Rep.  624;  Wrig:ht  v.  Nagle,  101 
U.  S.  791,  25  L.  ed.  921 ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Nebraska,  170  U.  S.  57,  42 
L.  ed.  948,  18  Sup.  Ct.  Rep.  513;  Louis- 
iana R.  &  Nav.  Co.  V.  Behrman,  235  U. 
S.  164,  59  L.  ed.  175,  35  Sup.  Ct.  Rep. 
62;  Terre  Haute  &  I.  R.  Co.  v.  Indiana, 
194  U.  S.  579,  48  L.  ed.  1124,  24  Sup.  Ct. 
Rep.  767;  Muhlker  v.  New  York  &  H. 
R.  Co.  197  U.  S.  544.  49  L.  ed.  872,  25 
Sup.  Ct.  Rep.  522;  Houston  &  T.  C.  R. 
Co.  V.  Texas,  177  U.  S.  66,  44  L.  ed.  673, 
20  Sup.  Ct.  Rep.  545. 

This  court  has  never  failed,  irre- 
spective of  the  decision  of  the  state 
court,  to  re-examine  for  itself  the  ques- 
tion of  the  existence  and  validity  of  a 
contract,  when  it  is  claimed  that  obliga- 
tions arising  under  it  have  been  im- 
paired by  state  legislation. 

Butz  V.  Muscatine,  8  Wall.  584,  19  L. 

ed.  494 ;  JeflFerson  Branch  Bank  v.  Skelly, 

1  Black,  436,  17  L.  ed.  173 ;  Piqua  State 

Bnnk  v.  Knoop.  16  How.  369,  U  L.  ed. 

977;  Home  of  the  Friendless  v.  Rouse,  8 
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Wall.  430,  19  L.  ed.  495;  Washington 
University  v.  Rouse,  8  Wall.  439,  19  L. 
ed.  498 ;  Douglas  v-  Kentucky,  168  U.  S. 
488,  42  L.  ed.  553,  18  Sup.  Ct.  Rep. 
199;  Delmas  v.  Merchants'  Mut.  Ins.  Co. 
14  Wall.  661,  20  L.  ed.  757;  Muhlker  v. 
New  York  &  H.  R.  Co.  197  U.  8.  544, 
49  L.  ed.  872,  25  Sup.  Ct.  Rep.  522; 
Humphrey  v.  Pegues,  16  Wall.  244,  21 
L.  ed.  326 ;  Pacific  R.  Co.  v.  Maguire,  20 
Wall.  42,  22  L.  ed.  285;  Louisville  So 
N.  R.  Co.  v.  Palmes,  109  U.  S.  244,  27 
L.  ed.  922,  3  Sup.  Ct.  Rep.  193;  Vicks- 
burg,  S.  &  P.  R.  Co.  V.  Dennis,  116  U.  S. 
665,  29  L.  ed.  770,  6  Sup.  Ct.  Rep.  625; 
Stearns  v.  Minnesota,  179  U.  S.  223,  45 
L.  ed.  162,  21  Sup.  Ct.  Rep.  73;  Louis- 
ville Gas  Co.  V.  Citizens'  Gaslight  Co.  115 
U.  S.  683,  29  L.  ed.  510,  6  Sup.  Ct.  Rep. 
265;  Detroit  Citizens'  Street  R.  Co.  v. 
Detroit  R.  Co.  171  U.  S.  53,  43  L.  ed.  67, 
18  Sup.  Ct.  Rep.  732;  New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  d?  H.  P.  & 
Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516,  6 
Sup.  Ct.  Rep.  252;  Freeport  Water  Co. 
V.  Freeport,  180  U.  S.  595,  45  L.  ed.  687, 
21  Sup.  Ct.  Rep;  493;  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  ed.  359,  2  Sup. 
Ct.  Rep.  10. 

Mr.  Merton  £.  Lewis  argued  the  cause, 
and,  with  Mr.  C.  T.  Dawes  and  Mr.  E. 
E.  Woodbury,  Attorney  General  of  New 
York,  filed  a  brief  for  defendant  in 
error : 

There  is  no  Federal  question.  The 
court  of  appeals  of  the  state  of  New 
York  simply  construed  the  state  Consti- 
tution and  gave  no  effect  whatever  to  the 
repealing  act  claimed  by  the  plaintiff 
in  error  to  have  impaired  its  contract 
with  the  state.  The  charter  had  been 
declared  unconstitutional  by  the  attor- 
ney general,  the  governor,  and  the  con- 
servation commission,  and  this  man- 
damus proceeding  now  before  this  court 
had  been  instituted  and  the  charter  de- 
clared unconstitutional  by  the  supreme 
court  of  the  state  of  New  York  long  be- 
fore the  repealing  act  was  passed. 

Louisiana  R.  &  Nav.  Co.  v.  Behrman, 
235  U.  S.  164,  59  L.ed.  175,  36  Sup. 
Ct.  Rep.  62;  Cross  Lake  Shooting  & 
Fishing  Club  v,  Louisiana,  224  U.  S.  632, 
638,  56  L.  ed.  924,  927,  32  Sup.  Ct.  Rep. 
677;  New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Ref.  Co.  125  U.  S.  18, 
38,  39,  31  L.  ed.  607,  614,  615,  8  Sup. 
Ct.  Rep.  741;  St.  Paul  Gaslight  Co.  v. 
St.  Paul,  181  U.  S.  142,  45  L.  ed.  788, 
21  Sup.  Ct.  Rep.  576;  Fisher  v.  New 
Orleans,  218  U.  S.  438.  54  L.  ed.  1099, 
31  Sup.  Ct.  Rep.  57;  Missouri  &  K.  I. 
R.  Co.  V.  Olathe,  222  U.  8.  187,  190,  66 
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L.  ed.  156,  158,  32  Sup.  Ct.  Rep.  47; 
Central  Land  Co.  v.  Laidley,  159  U.  S. 
103,  110,  40  L.  ed.  91,  94,  16  Sup.  Ct. 
Rep.  80;  Ennis  Waterworks  v.  Ennis, 
236  U.  S.  652,  655-657,  58  L.  ed.  1139- 
1141,  34  Sup.  Ct.  Hep.  767;  Bacon 
V.  Texas,  163  U.  S.  207,  41  L.  ed.  132, 
16  Sup.  Ct.  Rep.  1023 ;  Turner  v.  Wilkes 
County,  173  U.  S.  461,  462,  43  L.  ed.  768, 
19  Sup.  Ct.  Rep.  464;  Mississippi  &  M. 
R.  Co.  V.  McClure,  10  Wall.  511,  515, 
19  U  ed.  997,  998;  McCullough  v.  Vir- 
ginia. 172  U.  S.  Ill,  116,  117,  43  L. 
ed.  3iB2,  387,  19  Sup.  Ct.  Rep.  134;  Le- 
high Water  Co.  v.  Easton,  121  U.  S.  338, 
30  L.  ed.  1059,  7  Sup.  Ct.  Rep.  916. 

The  question  whether  a  state  law  vio- 
lates the  state  Constitution  does  not 
present  a  Federal  question. 

Hadacheck  v.  Sebastian,  239  U.  S.  394, 

60  L.  ed.  348,  36  Sup.  Ct.  Rep.  143. 

In  every  case  which  plaintiff  in  error 
cites,  where  this  court  has  taken  juris- 
diction to  determine  whether  a  contract 
exists  and  has  been  impaired,  there  was 
involved,  the  facts  show,  the  enforce- 
ment by  the  state  court  of  a  subsequent 
statute  of  the  state  legislature. 

Bridge  Proprs.  v.  Hoboken  Land  & 
Improv.  Co.  1  Wall.  116,  17  L.  ed.  571 ; 
Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  436,  17  L.  ed.  173;  Northwestern 
University  v.  Illinois,  99  U.  S.  309,  25 
L.  ed.  387;  Wright  v.  Nagle,  101  U.  S. 
791,  25  L.  ed.  921;  Atlantic  Coast  Line 
R.  Co.  V.  Goldsboro,  232  U.  S.  548, 
58  L.  ed.  721,  34  Sup.  Ct.  Rep.  364; 
Louisiana  R.  &  Nav.  Co.  v.  Behrman, 
235  U.  S.  164,  59  L.  ed.  175,  35 
Sup.  Ct.  Rep.  62;  McCullough  v.  Vir- 

finia,  172  U.  S.  102,  43  L.  ed.  382,  19 
up.  Ct.  Rep.  134;  Carondelet  Canal  & 
Nav.  Co.  V.  Louisiana,  233  U.  S.  362,  58 
Ij.  ed.  1001,  34  Sup.  Ct.  Rep.  624;  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct. 
Rep.  616,  21  Am.  Neg.  Rep.  464;  Atchi- 
son. T.  &  S.  F.  R.  Co.  V.  Sowers,  213 
U.  S.  55,  53  L.  ed.  695,  29  Sup.  Ct.  Rep. 
.197;  Chicafiro.  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581;  Williams  v.  Bruffy,  96  U.  S. 
176,  24  L.  ed.  716;  American  Sugar 
Ref.  Co.  V.  Louisiana,  179  U.  S.  89,  45 
L.  ed.  102,  21  Sup.  Ct.  Rep.  43;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Scott  v.  Mc- 
Neal,  154  U.  S.  34,  38  L.  ed.  896,  14 
Sup.  Ct.  Rep.  1108;  St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  349,  42  L.  ed.  497,  18 
Sup.  Ct.  Rep.  157;  Scott  v.  Sandford, 
19  How.  393,  15  L.  ed.  691;  Eldridge  v. 
Treze\'ant,  160  U.  S.  452,  466,  40  L.  ed. 
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490,  498,  16  Sup.  Ct.  Rep.  345;  Sauer  v. 
New  York,  206  U.  S.  536,  51  L.  ed.  1176, 
27  Sup.  Ct.  Rep.  686. 

The  question  of  Federal  rights  or  im- 
munities was  not  passed  upon  by  the 
state  court,  and  was  not  a  question  which 
had  to  be  decided  in  order  to  induce  the 
judgment  arrived  at  by  the  court  of  ap- 
peals. The  state  court  gave  judgment 
without  being  obliged  to  consider  the 
Federal  question.  In  short,  there  was 
no  Federal  right  which  the  judgment 
could  or  did  deny.  This  court  accord- 
ingly will  not  take  jurisdiction. 

Crowell  V.  Randell,  10  Pet.  368,  392, 
9  L.  ed.  458,  467;  Say  ward  v.  Denny, 
158  U.  S.  180,  184,  39  L.  ed.  941,  942,  15 
Sup.  Ct.  Rep.  777;  Giles  v.  Teasley,  193 
U.  S.  146, 160,  48  L.  ed.  655,  658,  24  Sup. 
Ct.  Rep.  359;  Chicago,  B.  So  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  580,  50  L.  ed. 
596,  604,  26  Sup.  Ct.  Rep.  341,  4  Ann. 
Cas.  1175;  Western  U.  Teleg.  Co.  v.  Wil- 
son, 213  U.  S.  52,  53  L.  ed.  693,  29  Sup. 
Ct.  Rep.  403;  First  Nat.  Bank  v.  Esther- 
ville,  215  U.  S.  341,  54  L.  ed.  223,  30  Sup. 
Ct.  Rep.  152;  Appleby  v.  Buffalo,  221  U. 
S.  524,  55  L.  ed.  838,  31  Sup.  Ct.  Rep. 
099. 

No  revision  by  this  court  will  take 
place  if  the  decision  was  in  favor  of 
Federal  rights  except  on  application  of 
the  party  aggrieved  by  the  decision,  for 
no  revision  would  be  necessary  to  protect 
the  national  ^vemment  in  the  exercise 
of  its  rightful  powers.  Missouri  ex  rel. 
Carey  v.  Andriwio,  138  U.  S.  496,  500,  34 
L.  ed.  1012,  1014,  11  Sup.  Ct.  Rep.  385. 
Appljdng  the  rule  to  our  case,  it  would 
be  necessary  that  the  state  of  New  York 
apply  for  a  review  in  the  event  the  de- 
cision had  been  against  it.  Only  those 
persons  belonging  to  the  class  for  whose 
benefit  a  particular  statute  was  enacted 
may  take  advantage  of  its  provisions. 

Red  River  Valley  Nat.  Bank  v.  Craig, 
181  U.  S.  548,  558,  45  L.  ed.  994,  1000, 
21  Sup.  Ct.  Rep.  703 ;  New  York  ex  rel. 
Hatch  V.  Reardon,  204  U.  S.  152,  160, 
51  L.  ed.  415,  422,  27  Sup.  Ct.  Rep.  188, 
9  Ann.  Cas.  736;  Rosenthal  v.  New  York, 
226  U.  S.  260,  271,  57  L.  ed.  212,  217,  33 
Sup.  Ct.  Rep.  27,  Ann.  Cas.  1914B,  71; 
Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233  U. 
S.  S42,  68  L.  ed.  1135,  34  Sup.  Ct.  Rep. 
678. 

Giving  effect  to  subsequent  legislation 
is  not,  we  understand,  simply  arriving 
at  a  result  which  happens  to  be  the  same 
result  as  would  follow  if  subsequent 
legislation  were  applied,  but  rather  it  is 
using,  relying  upon,  giving  life,  vitality, 
and  force  to  the  subsequent  l^islation. 

New     Orleans    Waterworks    Co.    v. 
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Louisiana  Sugar  Ref.  Co.  125  U.  S.  18, 
30,  31  L.  ed.  607,  612,  8  Sup.  Ct.  Rep. 
741. 

It  is  only  where  a  long  line  of  de- 
cisions of  a  state  court  has  established 
a  rule  of  property  for  that  state,  that 
the  Supreme  Court  of  the  United  States 
will  take  jurisdiction  on  an  abrupt  de- 
parture from  that  ruling  by  the  state 
courts.  The  last  judgment  of  the  state 
court  is  then  probably  regarded  as  subse- 
quent (judicial)  legislation.  Muhlker  v. 
New  York  4;  H.  R.  Co.  197  U.  S.  544, 
670,  49  L.  ed.  872,  25  Sup.  Ct.  Rep. 
522.  This  court  has  more  recently 
thrown  doubt  upon  its  power  to  review 
even  in  such  an  instance.  Cross  Lake 
Shooting  A  Fishing  Club  v.  Louisiana, 
224  U.  S.  632,  639,  56  L.  ed.  924,  928, 
32  Sup.  Ct.  Rq).  577. 

Mr.  Justice  Clarice  delivered  the  opin- 
ion of  the  court: 

This  proceeding  was  commenced  in  the 
supreme  court  of  New  York  by  the  Long 
Sault  Development  Company,  hereinafter 
called  the  plaintiff,  for  the  purpose  of 
testing  the  constitutionality  of  an  act  of 
the  legislature  of  that  state,  passed  in 
1907,  to  incorporate  the  plaintiff  and  to 
grant  to  it  important  rights  in  the  bed 
of,  and  with  respect  to  the  use  of  the 
waters  of,  the  St.  Lawrence  river.  Laws 
of  1907,  chap.  355. 

The  case  is  now  in  this  court  on 
the  claim  that  this  Act  of  1907  is  a 
valid  law,  and  that  the  property  rights 
springing  from  the  grants  therein  and 
the  acceptance  of  them  by  the  plaintiff 
were  impaired  by  a  later  act,  passed  in 
1913,  purporting  to  repeal  the  Act  of 
1907,  and  by  the  effect  given  to  this 
later  act  by  the  decision  of  the  court 
of  appeals,  rendered  in  June,  1914. 

The  title  of  the  Act  of  1907  indicates 
the  comprehensive  character  of  the 
grants  which  the  legislature  attempted 
to  make  by  it.  It  reads  as  follows :  ''An 
Act  to  Incorporate  the  Long  Sault  De- 
velopment Company,  and  to  Authorize 
Said  Company  to  Construct  and  Main- 
tain Dams,  Canals,  Powerhouses,  and 
Locks  at  or  near  Long  Sault  Island,  for 
the  Purpose  of  Improving  the  Naviga- 
tion of  the  St.  Lawrence  River  and  De- 
veloping Power  from  the  Waters  There- 
of, and  to  Construct  and  Maintain  a 
Bridge,  and  Carry  on  the  Manufacture 
of  Commodities." 

The  act  proceeds,  first,  to  incorporate 

the  Long  Sault  Development  Company, 

giving    it    perpetual    corporate    [274] 

existence,  and  then  in  terms  to  authorize 

it  to  construct,  maintain,    and    operate 
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dams,  canals,  reservoirs,  and  the  ap- 
purtenances necessary  or  useful  for  the 
purpose  of  developing  water  power  and 
electrical  energy,  at  such  point  or  points 
adjacent  to  the  south  shore  of  the  St. 
Lawrence  river,  and  in  and  upon  the 
river  bed  near  lx>ng  Sault  island  or 
Bamhart's  island,  as  may  be  selected  by 
the  company;  to  erect  and  maintain 
power  houses  and  electrical  transmission 
appliances;  and  to  construct  a  bridge  or 
bridges  across  the  river,  in  connection 
with  the  dam  authorized,  and  to  charge 
tolls  for  passage  thereon. 

These  important  rights  are  declared 
to  be  granted  upon  various  specified  con- 
ditions, the  most  important  of  whieh  is 
''that  the  rights  hereby  granted  shall 
never  be  so  used  as  to  impair  or  ob- 
struct the  navigation  of  the  Saint  Law- 
rence river,  but,  on  the  contrary,  that 
such  navigation  shall  be  preserved  in  as 
good  condition  as,  if  not  better  than,  the 
same  is  at  present,  regard  being  always 
had  to  the  amount  of  the  natural  flow  of 
water  in  said  river  as  affecting  its  naviga- 
bility from  time  to  time.''     [Section  3.] 

The  act  further  provides  that,  after  the 
Congress  of  the  United  States  shall  au- 
thorize the  construction  of  the  proposed 
dams,  locks,  and  canals,  and  after  the  pay- 
ment of  certain  sums  of  money  into  the 
state  treasury,  then  the  Commissioners  of 
the  Land  Office  shall,  upon  application  of 
said  corporation,  ''grant  unto  it  the  title 
and  interest  of  the  people  of  the  state  in 
and  to  lands  under  the  waters  of  the  Saint 
Lawrence  river  to  he  covered  or  occupied 
by  said  works  and  locks  and  powers 
houses,"  [Section  4.]  The  payments  to 
be  made,  after  the  year  1911,  shall  be 
not  less  than  $25,000  for  each  year.  The 
petition  alleges  that  the  river  at  Long 
Sault  rapids  is  now  practically  unnavi- 
gable,  being  navigated  only  by  light 
draft  passenger  vessels  down  stream  dur- 
ing the  summer  tourist  season,  and  that 
all  other  traffic  up  and  down  the  river 
passes  around  the  rapids  by  way  of  the 
Cornwall  canal,  on  the  Canadian  side  of 
the  river. 

[275]  The  plaintiff  was  duly  oigan- 
ized  as  a  corporation,  and  expended  a 
large  sum  of  money  in  preparing  to 
utilize  the  gprants  of  the  act. 

By  an  act  which  became  a  law  on  the 
8th  day  of  May,  1913,  the  legislature  of 
the  state  in  terms  repealed  this  Aet  of 
1907,  under  which  the  plaintiff  in  enor 
is  claiming. 

Almost  three  months  before  this  re- 
pealing act  was  passed,  this  suit  was 
commenced  by  the  filing  of  a  petition  in 
the  supreme  court  of  New  York  PJ^^yi 
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for  a  writ  of  mandamHSi  to  be  directed 
to  the  treasurer  of  that  state,  requiring 
him  to  receive  as  a  payment  into  the 
treasury  of  the  state  the  sum  of  $26,000, 
as  a  sum  due  and  payable  on  February 
1st,  1913,  for  the  year  1912,  under  the 
provisions  of  the  Act  of  1907,  which 
sum  had  theretofore  been  tendered  to  the 
treasurer  and  had  been  by  him  refused, 
for  the  reason,  it  is  alleged,  that  he  had 
been  advised  by  the  attorney  general  of 
the  state  that  said  act  was  unconstitu- 
tional and  void.  The  application  of  the 
petitioner  for  a  writ  of  mandamus  was 
denied  by  the  supreme  court,  and  this 
decision  was  affinned  by  the  appellate 
division  and  by  the  court  of  appeals, 
which  ordered  the  record  in  the  case 
remitted  to  the  supreme  court,. to  be  pro- 
ceeded upon  according  to  law. 

Up  to  this  time  there  is  nothing  in 
the  record  before  us  to  indicate  that 
any  question  was  presented  to  the  state 
courts,  excepting  the  single  one  as  to 
whether  or  not  the  Act  of  1907  was  valid 
under  the  Constitution  of  the  state  of 
New  York. 

More  than  a  month  later,  on  the  14th 
day  of  July,  1914,  the  court  of  appeals, 
on  motion  of  the  plaintiff,  requested  the 
supreme  court  to  return  the  remittitur 
to  the  court  of  appeals,  which  court  then 
amended  the  same  by  incorporating 
therein  the  statement  that  ''upon  the 
aigument  of  the  appeal  in  this  cause 
before  the  court  of  appeals"  there  was 
submitted  a  brief,  containing  five  [276] 
specified  points.  Of  these  in  "Point  III.'' 
alone  counsel  for  the  plaintiff  for  the 
first  time,  and  then  only  by  way  of 
aigument,  attempt  to  present  a  Federal 
question  by  claiming  that  if  the  repeal- 
ing act  is  to  be  regarded  as  an  attempt- 
ed condemnation  of  the  special  fran- 
chises claimed  by  the  plaintiff,  it  "would 
be  unconstitutional  in  that  such  fran- 
chises were  not  taken  by  the  state  for 
public  use,"  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

It  is  significant  to  note  that  the  court 
of  appeals,  in  its  decision,  rendered  be- 
fore the  remittitur  was  thus  amended, 
did  not  treat  or  regard  the  repealing 
act  as  *'an  attempted  condemnation  of 
the  special  franchises  claimed  by  the 
plaintiff,"  nor  did  it  afterwards  so  treat 

Upon  the  record  thus  described  the 
plaintiff  in  error  comes  into  this  court, 
claiming  that  the  act  of  the  legislature 
of  the  state  of  New  York  of  1907  is  a 
▼alid,  constitutional  law,  and  that,  it 
having  been  accepted  and  acted  upon 
«1  h.  ed. 


by  the  plaintiff,  contract  and  other  prop- 
erty rights  resulted  which,  under  the  de- 
cision of  the  court  of  appeals,  have  been 
impaired  or  taken  away  by  the  repealing 
act  of  1913,  in  violation  of  the  Consti- 
tution of  the  United  States  and  of  the 
14th  Amendment  thereto,  and  it  there- 
fore prays  for  a  reversal  of  the  judgment 
of  the  supreme  court,  entered  pursuant 
to  the  decision  of  the  court  of  i^peals. 

The  defendant  in  error  meets  this 
claim  of  the  plaintiff  by  a  denial  of  the 
jurisdiction  of  this  court,  for  the  claimed 
reason  that  the  court  of  appeals  reached 
the  conclusion  that  the  Act  of  1907  was 
unconstitutional  and  void  without  refer- 
ence to,  and  without  giving  any  effect 
to,  the  subsequent  repealing  statute. 

The  grants  of  the  Act  of  1907  are 
such  that,  if  it  was  a  valid  law,  upon 
their  being  accepted,  they  constituted 
property  or  contract  rights,  of  which  the 
plaintiff  could  not  he  deprived,  and 
which  could  not  be  impaired  by  [277] 
subsequent  legislation,  and,  therefore,  the 
denial  by  the  defendant  in  error  of  the 
jurisdiction  of  this  court  renders  it 
necessary  for  us  to  determine  whether 
the  court  of  appeals,  in  its  decision,  gave 
any  effect  to  the  repealing  act.  ft  it 
did  not  give  effect  to  that  act,  either  ex- 
pressly or  by  implication,  this  court  is 
without  jurisdiction  to  review  its  deci- 
sion, for  the  reason  that  the  provisions 
of  the  Constitution  of  the  United  States 
for  the  protection  of  contract  rights  are 
directed  only  against  the  impairment  of 
them  by  constitutions  or  laws  adopted 
or  passed  subsequent  to  the  date  of  the 
contract  from  which  such  rights  spring, 
and  do  not  reach  decisions  of  courts  con- 
struing constitutions  or  laws  which  were 
in  effect  when  the  contract  was  entered 
into,  as  has  been  held  by  a  long  line  of 
decisions  extending  from  Knox  v.  Ex- 
change Bank,  12  Wall.  379,  20  L.  ed.  414, 
to  Cross  Lake  Shooting  &  Fishing  Club 
V.  Louisiana,  224  U.  S.  632,  56  L.  ed. 
924,  32  Sup.  Ct.  Rep.  677. 

In  deciding  this  question,  this  court 
is  not  limited  to  the  mere  consideration 
of  the  language  of  the  opinion  of  the 
state  court,  but  will  consider  the  sub- 
stance and  effect  of  the  decision,  and  will 
for  itself  determine  what  effect,  if  any, 
was  given  by  it  to  the  repealing  act. 
Fisher  v.  New  Orleans,  218  U.  S.  438,  54 
L.  ed.  1099,  31  Sup.  Ct.  Rep.  57;  Cross 
Lake  Shooting  So  Fishing  Club  v.  Louisi- 
ana, 224  U.  S.  632,  56  L.  ed.  924,  32 
Sup.  Ct.  Rep.  577,  and  Louisiana  R.  & 
Nav.  Co.  V.  Behrman,  235  U.  S.  164, 
59  L.  ed.  175,  35  Sup.  Ct.  Rep.  62.  While 
this    court    will    exercise    independent 
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judgment  as  to  the  scope  of  the  deci- 
sion of  the  dtate  courti  it  will  give  to 
that  decision  that  respectful  and  sympa- 
thetic attention  which  is  always  due  to 
the  highest  court  of  a  state  .(^^her  v. 
New  Orleans,  supra),  with  the  presump- 
tion always  in  mind  that  the  state 
courts  will  do  what  the  Constitution 
and  laws  of  the  United  States  require. 
Neal  V.  Delaware,  103  U.  S.  370,  389,  26 
L.  ed.  567,  571;  Chicago  d?  A.  B.  Co.  v. 
Wiggins  Ferry  Co.  108  U.  S.  18,  27  L.  ed. 
636,  1  Sup.  Ct.  Rep.  614,  617;  New  Or- 
leans y.  Benjamin,  153  U.  S.  411,  38  L. 
ed.  764,  14  Sup.  Ct.  Bep.  905,  and  De- 
fiance Water  Co.  v.  Defiance,  191  U.  S. 
184,  48  L.  ed.  140,  24  Sup.  Ct.  Bep.  63. 

[278]  An  examination  of  the  opinion 
of  the  court  of  appeals  shows  that  the 
court,  in  its  consideration  of  the  repeal- 
ing act  of  1913,  not  only  did  not  give 
to  it  an  effect  which  would  impair  any 
contract  relation  springing  from  the 
Act  of  1907,  but  that,  on  the  contrary, 
it  concluded  that  the  repeal  ''could 
not  operate  to  confiscate  any  valid 
franchise  or  property  right  which  the 
Long  Sault  Development  Company  had 
previously  acquired  under  the  act  re- 
pealed," and  that  this  conclusion  made 
it  necessary  for  the  court  to  ''consider 
and  determine  whether  the  legislature 
possessed  the  constitutional  power  to 
convey  away  the  state  control  over  the 
navigation  of  the  St.  Lavnrence  river  to 
the  extent  attempted  by  the  Act  of 
1907."  [212  N.  Y.  8,  105  N.  E.  849, 
Ann.  Cas.  1915D,  56.] 

And  then,  addressing  itself  to  the  con- 
stitutional problem  thus  stated,  the 
court  proceeds,  upon  principle  and  au- 
thority, to  decide:  That,  under  the  Con- 
stitution of  the  state  of  New  York,  the 
power  of  the  legislature  of  that  state  to 
grant  lands  under  navigable  waters  to 
private  persons  or  corporations  is  limit- 
ed to  purposes  which  may  be  useful,  con- 
venient, or  necessary  to  the  public;  that 
it  has  no  power  to  so  part  with  the  title 
to  such  lands  that  the  state  may  not  in 
the  future  improve  navigation  over 
them,  if  the  public  interest  shall  so  re- 
quire; and  that  they  are  held  by  the 
state  on  such  a  trust  for  the  public  use 
that  the  legislature  has  no  power  to  au- 
thorize the  conveyance  of  them  to  a  pri- 
vate corporation  to  maintain  navigation 
thereover  "in  as  good  condition  as 
...  at  present,"  thereby  parting  for 
all  time  with  its  power  to  improve  such 
navigation. 

The  court  finds  its  principal  authority 
for  these  legal  positions  in  the  decision 
of  this  court  in  Illinois  C.  B.  Co.  v.  Uli- 
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nois,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Bep.  110,  in  which  it  was  de- 
cided :  That  the  title  which  a  state  holds 
to  land  under  navigable  waters  is  differ- 
ent in  character  from  that  which  it  holds 
in  land  intended  for  sale  and  occupa- 
tion; in  the  former  case  it  being  held  in 
trust  for  the  people  of  the  [279]  state, 
in  order  that  they  may  enjoy  the  naviga- 
tion of  the  waters  and  carry  on  com- 
merce over  them,  free  from  obstruction 
or  interference  by  private  parties;  that 
this  trust  devolving  upon  the  state  in 
the  public  interest  is  one  which  cannot 
be  relinquished  by  a  transfer  of  the 
property;  that  a  state  can  no  more  abdi- 
cate its  trust  over  such  property,  in 
which  the  whole  people  are  interested, 
so  as  to  leave  it  under  the  control  of 
private  parties,  than  it  can  abdicate  its 
police  powers  in  the  administration  of 
government  and  the  preservation  of  the 
peace,  and  that  the  trust  under  which 
such  lands  are  held  is  governmental,  so 
that  they  cannot  be  alienated,  except  to 
be  used  for  the  improvement  of  the  pub- 
lic use  in  them. 

This  was  a  pioneer  decision  upon  the 
subject  at  the  time  it  was  rendered  by 
a  divided  court,  but  the  principles  upon 
which  it  proceeds  have  been  frequently 
approved  by  this  court.  Morris  v. 
United  States,  174  U.  S.  196,  43  L.  ed. 
946,  19  Sup.  Ct.  Bep.  649;  United  States 
V.  Mission  Bock  Co.  189  U.  S.  391,  406, 
47  L.  ed.  865,  869,  23  Sup.  Ct.  Bep. 
606;  Kean  v.  Calumet  Canal  &  Improv. 
Co.  190  U.  S.  452,  481,  47  L.  ed.  1134, 
1145,  23  Sup.  Ct.  Bep.  651;  and  they 
have  been  very  widely  approved  by  many 
of  the  highest  courts  of  the  states  of 
the  Union.  Bose's  Notes  on  U.  S.  Be- 
ports,  vol.  12,  p.  270;  Supp.  3,  p.  291; 
Supp.  5,  p.  369. 

Having  arrived  at  these  conclusions  of 
law,  the  court  of  appeals  proceeds  to* 
make  application  of  them  to  the  Act  of 
1907,  and  concludes  that  that  act,  in 
terms,  virtually  turns  over  to  the  corpo- 
ration the  entire  control  of  the  naviga- 
tion of  the  Long  Sault  rapids  (provided 
that  the  consent  of  Congress  to  the  grant 
could  be  obtained),  requiring  only  that 
the  company  shall  pay  certain  stipulated 
sums  of  money,  and  that  it  shall  preserve 
the  navigation  of  the  river  "in  as  good 
condition  as  .  .  .  the  same  is  at 
present,"  and  says  that,  no  matter  how 
much  the  interest  of  the  public  might 
demand  the .  improvement  of  the  river 
in  the  future,  the  state  would  be  power- 
less to  act,  either  directly  or  by  con- 
straint upon  the  corporation;   and  for 

this  reason  it  concludes  that  the  act  is, 
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in  substance,  an  abdication  [280]  of 
the  trust  upon  which  the  state  holds  con- 
trol over  the  St.  Lawrence  river  as  navi- 
gable water  and  that,  therefore,  it  is 
unconstitutional  and  void.  Whether 
this  construction  placed  upon  the  act  is 
the  one  which  this  court  would  place 
upon  it  if  coming  to  an  original  interpre- 
tation of  it|  we  need  not  inquire;  for, 
under  the  authorities  hereinbefore  cited, 
the  prohibition  of  the  Constitution 
against  the  impairing  of  contracts  by 
state  l^islation  does  not  reach  errors 
committed  by  state  courts  when  passing 
iq>on  the  validity  and  effect  of  a  contract 
under  a  constitution  or  laws  existing 
when  it  is  made. 

This  discussion  of  the  decision  by 
the  court  of  appeals  makes  it  very  clear 
that  that  decision  docs  not  give  any 
effect  whatever  to  the  repealing  act  of 
1913,  but  that,  wholly  independent  of 
that  act,  and  proceeding  upon  sound 
principle  and  abundant  authority,  the 
court  arrived  at  the  conclusion  that  the 
Act  of  1907  was  unconstitutional  and 
void;  and  therefore  it  results  that  this 
ease  does  not  present  any  question  for 
decision  under  the  Federal  Constitution, 
and  that,  for  want  of  jurisdiction,  the 
writ  of  error  must  be  dismissed. 

Mr.  Justice  McKenna  and  Mr.  Jus- 
tice Pitney  dissent  upon  the  ground  that 
chapter  355  of  the  Laws  of  1907  of  the 
state  of  New  York,  creating  the  Long 
Sault  Development  Company  and  con- 
ferring upon  it  certain  rights  and  fran- 
chises, when  accepted,  as  it  was,  by  the 
company,  constituted  a  contract  between 
the  state  and  the  company;  that  the  re- 
pealing act  and  accompanying  legislation 
passed  in  1913  (chaps.  452  and  &3)  had 
the  effect  of  impairing  the  obligation  of 
that  contract,  in  contravention  of  §  10 
of  article  1  of  the  Federal  Constitu- 
tion; and  that  effect  was  given  to  the 
latter  legislation  by  the  decision  under 
review. 


[2811  IN  THE  MATTER  OF  THE  PE- 
TITION OF  THE  INDIANA  TRANS- 
PORTATION COMPANY  FOR 
WRIT  OF  PROHIBITION. 

(See  S.  0.  Reporter's  ed.  281,  282.) 

Prohibition  —  parties  —  remm  —  who 
mnst  malce. 

Parties  permitted  to  become  oolibel- 
lantt  in  an  admiralty  cause  pending  in  a 
Federal  district  court  by  an  order  which 
if  aieerted  to  have  been  beyond  the  juris- 
•1  L.  ed. 


diction  of  the  judge  to  make  may  not,  upon 
the  tailure  of  the  judge  to  make  a  return 
to  a  rule  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  prevent  the 
carrying  out  of  such  order,  be  treated  as 
respondents  to  the  rule,  and  as  suck  be  per- 
mitted to  file  a  return. 

[For  other  cases,  see  Prohibition,  IV.,  In  Digest 
Sup.  Ct.  1908.] 

[No.  25,  Original.] 

Submitted  December  4,  1916.    Decided  De< 
cember  18,  1916. 

PETITION  for  leave  to  intervene  and 
make  return  to  rule  to  show  cause 
why  a  writ  of  prohibition  should  not 
issue  to  prevent  the  carrying  out  of  an 
order  permitting  petitioners  to  become 
colibellants  in  an  admiralty  cause  pend- 
ing in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illi- 
nois. Denied,  and  time  extended  for  fil- 
ing return. 

Mr.  Harry  W.  Standidge  for  the  peti- 
tion. 

Memorandum  opinion  by  Mr.   Chief 
Justice  White,  by  direction  of  the  court : 

Speaking  in  a  general  sense,  on  the 
ground  that  in  an  admiralty  cause  pend- 
ing in  the  district  court  of  the  United 
States  for  the  northern  district  of  Illi- 
nois, one  of  the  judges  of  that  court  had, 
by  an  order  which  he  was  absolutely  de- 
void of  jurisdiction  to  make,  permitted 
more  than  270  persons  to  become  colibel- 
lants, an  application  by  the  defendant  in 
the  cause  was  made  on  the  16th  day  of 
October,  1916,  for  leave  to  file  a  peti- 
tion for  prohibition  directed  to  the  judge 
in  question,  to  prevent  the  carrying  out 
of  the  order.  On  the  23d  of  October 
[282]  permission  to  file  the  petition  for 
prohibition  was  gpranted  and  a  rule  to 
show  cause  was  directed  to  be  issued  to 
the  Honorable  Kenesaw  M.  Landis,  the 
judge  by  whom  the  order  complained  of 
was  made.  On  the  day  upon  which  this 
rule  was  returnable,  December  4,  there 
was  no  response  to  the  rule  made  on  be- 
half of  the  respondent  judg^,  but  by  oral 
motion  a  request  was  made  on  behalf  of 
the  parties  who,  it  was  asserted,  had 
been  mistakenly  permitted  to  become  co- 
libellants, that  they  be  treated  as  the 
respondents  to  the  rule,  and  be  permitted 
in  that  capacity  to  file  a  return  to  the 
rule,  a  copy  of  which  return  was  pre- 
pared to  be  filed  and  presented  for  filing 
in  case  the  permission  asked  was  grant- 
ed, and  that  request  is  the  matter  now 
before  us  for  consideration. 

We  are  of  opinion,  however,  that  the 
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snbstitution  of  respondents  asked  for 
cannot  be  granted,  sinee  it  is  apparent 
that  the  judge  who  rendered  the  order 
and  against  whom  the  writ  prayed  for, 
if  allowed,  is  to  be  directed,  is  the  essen- 
tial party  respondent,  however  much, 
when  his  return  to  the  rule  is  made, 
either  by  his  authority,  or  because  of 
their  interest  in  the  result,  or  as  friends 
of  the  court,  the  persons  to  be  adversely 
affected  by  the  granting  of  the  relief 
prayed  may  be  heard  to  sustain  the 
sufficiency  of  the  return  when  that  sub- 
ject arises  for  consideration.  We  there- 
fore transfer  the  date  fixed  for  the  re- 
turn in  the  original  rule  to  show  cause 
from  the  4th  day  of  December,  1916, 
to  the  15th  day  of  January,  1917,  in  or- 
der to  afford  ample  opportunity  for  the 
making  by  the  respondent  judge  of  the 
return  which  the  original  order  calls  for. 
And  it  is  so  order^ 


[2HS^  CHICAGO.  TERRE  HAUTE  d; 
SOUTHEASTERN  RAILWAY  COM- 
PANY,  Plff.  in  Err., 

V. 

CHAMPION  S.  ANDERSON. 

(See  S.  C.  Reporter's  ed.  283-288.) 

Conslllntloniil  law  —  equal  protection 
of  the  laws  —  dae  process  of  law  — 
requiring  railway  (x>mpany  to  remove 
noxious  weeds  —  penalty. 

The  requirement  of  Indiana  Act  of 
March  6,  1880,  that  railway  companies  cut 
down  and  destroy  noxious  weeds  "on  lands 
occupied  by  them,"  under  penalty  of  $25, 
recoverable  by  "any  person  feeling  himself 
aggrieved"  by  the  company's  neglect  or  re- 
fusal, will  not  be  held  to  offend  against  the 
equal  protection  of  the  laws  or  the  due 
process  of  law  clauses  of  U.  S.  Const.  14th 
Amend.,  where  the  statute  has  as  yet  been 
given  no  broader  construction  by  tne  state 
courts  than  one  which  permits  a  single  re-- 
covery  by  a  contiguous  landowner  l^cause 


of  a  railway  company's  failure  to  cut  and 
destroy  weeds  en  its  right  of.  way. 
(For  other  esses,  see  Constitutionsi  Law,  26e- 
291,  441-522,  in  Digest  Bup.  Ct.  1908.] 

[No.  34.] 

Argued  October  25,  1916.    Decided  Decem- 
ber 18,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Indiana  to  review  a  judg- 
ment which  affirmed  a  judgment  of  me 
Circuit  Court  of  Sullivan  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
to  recover  a  penalty  from  a  railway  com- 
pany for  its  failure  to  cut  down  and  de- 
stroy noxious  weeds  on  its  right  of  way. 
Ai&rmed. 

See  same  case  below,  182  Ind.  140, 
105  N.  E.  49. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  F.  Peter  argued  the 
cause,  and,  with  Mr.  James  C.  Hutchinay 
filed  a  brief  for  plaintiff  in  error: 

The  separation  of  occupiers  of  real 
estate  into  two  classes — (1)  railway 
corporations  and  (2)  all  others — is  an 
unnatural  and  unjustifiable  classification 
with  respect  to  the  obligation  imposed 
of  cutting  down  weeds  growing  on  lands 
occupied,  as  there  is  no  relation  between 
the  line  of  division  of  the  classes  and 
the  subject-matter. 

Gulf,  C.  &  S.  P.  R.  Co.  V.  EUis,  106  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
255;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431;  Missouri,  K.  So  T.  R.  Co.  y. 
May,  194  U.  S.  267,  48  L.  ed.  971,  24 
Sup.  Ct.  Rep.  638;  Missouri  v.  Lewia 
(Bowman  v.  Lewis)  101  U.  S.  22,  31,  25 
L.  ed.  989,  992. 

There  is  no  legal  significance  in  the 
fact  that  defendant  in  error  in  this  case 
was  an  adjoining  landowner  and  farmer, 
and  that  the  land  of  the  plaintiff  in 
error,  covered  by  the  weeds  m  question, 
was  its  right  of  way.  All  these  facta 
have  no  significance,  for  the  reason  that 


Kote. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Qannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

As  to  the  validity  of  olaas  legislation, 
generally — see  notes  to  State  v.  Oood- 
will,  6  L.R.A.  621,  and  State  v.  Loomia, 
21  L.R.A.  789. 

Aa  to  eonstitutional  equality  of  privi- 
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leges,  immunities,  and  protection,  gener- 
ally— see  note  to  Louisville  Safety  Yanlt 
So  T.  Co.  V.  Louisville  A  N.  R.  Co.  14 
L.R.A.  579. 

As  to  liability  of  owner  or  ocenpant 
of  land  for  spread  of  weeds  or  noxious 
vegetation  to  adjoining  premises — see 
note  to  Oulf,  C.  A  S.  F.  R.  Co.  t.  Oakea, 
52  L.R.A.  293. 

As  to  validity  and  construction  of  stat- 
utes in  relation  to  noxious  weeds — see 
note  to  Wedemeyer  v.  Crouch,  43  LJI.A. 
(N.S.)  1090. 

S4S  V.  B. 
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there  is  no  sneh  requirement  contained 
in  the  statute.  The  legislature  had  said 
''lands  in  any  eity,  village,  or  township/' 
and  having  thus  drawn  the  line,  this 
eourt  must  take  the  statute  as  it  finds 
it 

Enu^oyers'  Liability  Cases  (Howard 
y.  niwois  C.  R.  Co.)  207  U.  S.  463,  52 
L.  ed.  297,  28  Sup.  Ct  Rep.  141 ;  Illinois 
C.  R.  Co.  V.  McKendree,  203  U.  S.  514, 
61  L.  ed.  298,  27  Sup.  Ct.  Rep.  153; 
United  States  v.  Reese,  92  U.  S.  214, 
221,  23  L.  ed.  563,  565. 

A  statute  imposing  a  penalty  upon 
a  railway  corporation  by  failure  to  cut 
weeds  on  lands  occujHed  by  it,  in  favor 
of  ''any  person  feeling  himself  ag- 
grieved," but  who  has  suffered  no  damage 
as  a  result  of  such  failure,  deprives  such 
railway  corporation  of  its  property  with- 
out due  process  of  law  and  without  com- 
pensation, in  violation  of  the  14th 
Amendment  to  the  Federal  Constitution. 

Seaboard  Air  line  R.  Co.  v.  Seegers, 
207  U.  S.  73,  52  L.  ed.  108,  28  Sup.  Ct 
Rep.  28. 

No  brief  was  filed  for  defendant  in 
error. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

A  statute  of  Indiana  provides  as  fol- 
lows : 

"Sec.  1.  .  .  .  That  all  railroad 
corporations  doing  [284]  business  in 
this  state  shall,  between  the  1st  day  of 
July  and  the  20th  day  of  August,  in 
each  year,  cause  all  thistles,  burs,  docks, 
and  other  noxious  weeds  growing  on 
lands  occupied  by  them  in  any  city,  vil- 
lage or  township  of  this  state,  to  be  cut 
down  and  destroyed. 

"See.  2.  In  case  any  railroad  company 
shall  refuse  or  neglect  to  comply  with 
the  requirements  specified  in  the  first 
section  of  this  act,  such  company  shall 
be  liable  in  a  penalty  of  $25  to  be  prose- 
cuted for  in  an  action  of  debt  by  any 
person  feeling  himself  aggrieved.  Said 
suit  may  be  brought  before  any  justice 
of  the  peace  in  the  county,  who  shall  re- 
quire of  the  complainant  surety  to  pay 
costs  in  case  he  fails  to  maintain  his 
action.  Summons  may  be  served  on  any 
agent  or  officer  of  the  company." 
[Buma's  Anno.  Stat  1908,  §§  5524, 
6525.] 

The  eompany  was  proceeded  against 

unier  this  statute  by  defendant  in  error, 

•who  alleged  that  the  railroad  company 

is  a  eorporation  doing  business  in  the 

state,  and  that  one  of  the  branches  of 

its  railway  lines  intersects  and  runs 
•1  I«.  ed. 


through  his  land  for  a  distance  of  i 
of  a  mile  in  the  township  of  Curry,  Sul- 
livan county,  Indiana,  and  that  the  com- 
pany, between  July  1,  1911,  and  August 
20,  1911,  refused  and  neglected  to  cause 
all  noxious  weeds  (following  the  words 
of  the  statute)  growing  on  lands  occu- 
pied by  it  in  the  township  and  county 
designated  above  to  be  cut  down  and  de- 
stroyed, and  especially  on  its  lands  run- 
ning through  the  lands  of  defendant  in 
error.  He  also  alleged  that  he  felt  him- 
self aggrieved  thereby  and  had  been 
damaged  in  the  sum  of  $25,  and  should 
receive  the  statutory  penalty  of  $25. 

The  company  demurred  to  the  com- 
plaint for  insufficiency  to  constitute  a 
cause  of  action,  filing  therewith  a  memo- 
randum alleging,  amon^  other  things, 
that  the  act  was  unconstitutional. 

The  demurrer  was  overruled  and  the 
company  filed  a  general  denial  of  the 
allegations  of  the  complaint. 

[285]  After  hearing  a  penalty  was 
imposed  upon  the  company  in  the  sum  of 
$25.  It  filed  a  motion  in  arrest  of 
judgment  in  which  it  repeated  that  the 
law  was  unconstitutional.  The  motion 
was  overruled  and  judgment  entered 
against  the  company.  It  was  affirmed  by 
the  supreme  court.  In  that  court  the 
ground  was  specifically  urged  that  the 
statute  offended  the  equal  protection  and 
due  process  clauses  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  The  court  considered  both  con- 
tentions and  rejected  both,  and  to  re- 
view its  decision  this  writ  of  error  is 
prosecuted. 

As  ofifending  against  the  equal  protec- 
tion assured  by  the  14th  Amendment  the 
eompany  complains  that  occupiers  of 
land  are  separated  into  two  classes — 
"(1)  railway  corporations,  and  (2)  all 
others."  This,  it  is  insisted,  is  an  un- 
natural and  unjustifiable  classification 
with  respect  to  the  obligation  imposed  of 
cutting  down  weeds  growing  on  lands  oc- 
cupied, as  there  is  no  relation  between 
the  line  of  division  of  the  classes  and 
the  subject-matter.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct  Rep.  255,  and  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  40 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431,  are 
cited.  We  need  not  pause  to  review 
them  or  the  many  cases  decided  since 
them,  explaining  the  wide  discretion  a 
legislature  has  in  the  classification  of  the 
objects  of  legislation,  for  immediately 
repellent  to  plaintiff  in  error's  contention 
is  Missouri,  K  &  T.  R.  Co.  v.  May,  194 
U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep. 
638.    In  that  case  a  statute  of  Texas 'im- 
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posed  a  penalty  on  railroad  companies 
for  permitting  Johnson  grass  and  Rus- 
sian thistle  to  go  to  s^ed  upon  their 
rights  of  way.  A  right  of  action  for 
the  penalty  was  given  to  contiguous  own- 
ers. The  act  was  sustained,  but  certain 
distinctions  between  that  statute  and 
the  Indiana  statute  are  pointed  out. 
These  distinctions  are:  (1)  The  Texas 
statute  gave  the  penalty  to  contiguous 
landowners;  the  Indiana  statute  gives  it 
to  ''any  person  feeling  himself  ag- 
grieved." (2)  The  Texas  statute  re- 
quired the  contiguous  [286J  landowner 
to  be  free  from  the  same  neglect;  the 
Indiana  statute  does  not  impose  this 
limitation.  (3)  The  Texas  statute  is 
limited  to  the  railroad's  rights  of  way; 
the  Indiana  statute  applies  to  all  lands 
occupied  by  a  railroad  "in  any  city, 
village   or  township." 

How  discriminating  and  arbitrary 
these  distinctions  make  the  Indiana  stat- 
ute as  compared  with  the  Texas  statute, 
and  remove  the  latter  from  authority, 
is  variously  illustrated  by  plaintiff  in 
error. 

The  supreme  court  of  Indiana  is  not 
specific  as  to  these  contentions.  On  the 
authority  of  Pennsylvania  Co.  v.  State, 
142  Ind.  428,  41  N.  E-  937,  and  Western 
U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  37, 
60  N.  E.  679,  the  court  decided  that  it 
was  neither  necessary  to  aver  in  the 
complaint  nor  prove  that  the  person 
bringing  the  action  had  suffered  actual 
damages.  The  court  said:  "The  penalty 
imposed  is  for  violation  of  a  duty  re- 
quired of  appellant  [the  railway  com- 
pany] and  it  is  not  in  a  position  to 
complain  that  the  penalty  when  collect- 
ed shall  be  paid  to  the  complaining 
party,  and  this  is  not  available  in  de- 
fense of  an  action  for  the  recovery  of  the 
penalty  prescribed."  [182  Ind.  144,  105 
N.  E.  49.] 

In  Pennsylvania  Co.  v.  State  the 
penalty  was  imposed  for  failure  of  rail- 
roads to  provide  blackboards  in  their 
passenger  stations  showing  the  time  of 
arrival  and  departure  of  trains,  the  act 
providing  that  one  half  of  the  recovery 
should  go  to  the  prosecuting  attorney. 
It  was  held  that  this  was  a  method  of 
compensating  that  officer  and  to  en- 
courage the  actual  enforcement  of  the 
law  against  its  violators,  and  not  intend- 
ed to  require  him  to  become  a  party 
litigant. 

In  the  second  case  a  statute  was  con- 
sidered that  required  telegrams  to  be 
transmitted  with  impartiality  and  in  the 
order  of  time  in  which  they  were  re- 
ceived, and  without  discrimination  as  to 
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ratos.  It  was  provided  that  any  person 
or  company  violating  the  act  should  be 
liable  to  "any  party  aggrieved  in  a 
penalty  of  $100  for  each  [287]  offensey 
to  be  recovered  in  a  civil  action  in  any 
court  of  competent  jurisdiction."  It 
was  held  that  the  "party  aggrieved  is 
the  person  whose  message  the  telegraph 
company  has  refused  to  receive  or  failed 
to  transmit  on  the  terms  or  in  the  man- 
ner prescribed  by  the  statute,"  and  that 
it  was  not  necessary  for  him  to  show 
that  he  had  sustained  any  actual  dam- 
ages; that  he  might  retover  compensa- 
tion for  damages  independently  of  the 
statute,  which  furnished  a  cumulative 
remedy. 

Both  cases  illustrate  the  principle 
that  a  penalty  imposed  by  a  statute  may 
be  given  to  an  informer  or  prosecutor 
as  a  means  of  enforcing  the  statute, — ^as 
a  means  of  its  public  vindication, — ^and 
necessarily  there  could  be  but  one  recov- 
ery in  the  designated  territory.  But  we 
cannot  say  whom,  under  the  statute  un- 
der review  in  this  case,  the  court  would 
consider  a  "party  aggrieved,"  or  who 
could  be  considered  as  a  "person  feeling 
himself  aggrieved,"  to  use  the  language 
of  the  statute,  whether  a  contiguous 
landowner,  or  other  landowner,  or 
whether  any  person  could  be  aggrieved 
within  the  meaning  of  the  statute  if  he 
himself  was  guilty  of  the  same  neglect 
as  the  railroad  company.  Nor  can  we 
say  how  the  supreme  court  would  de- 
cide as  to  what  was  meant  by  "lands  oc- 
cupied by"  railroad  corporations;  wheth- 
er this  would  mean  only  their  rights  of 
way,  the  designation  of  "in  any  city, 
village  or  township"  being  only  for  the 
purpose  of  venue,  or  mean,  which  is  diffi- 
cult to  suppose,  the  corporation's  '^und- 
houses,  shops,  yards,  repair  tracks,  turn- 
tables, and  other  buildings  used  in 
connection"  with  the  business  of  a  rail< 
road,  which  seems  to  be  the  alarm  of 
plaintiff  in  error.  At  any  rate,  such 
construction  has  not  yet  been  given  and 
may  never  be  given,  and  we  cannot  an- 
ticipate that  it  ever  will  be  given,  and 
on  that  anticipation  hold  the  statute  in- 
valid. We  have  heretofore  expressed 
the  propriety  of  waiting,  when  a  state 
statute  is  attacked  for  unconstitutional- 
ity, until  the  [288]  state  court  has  given 
it  a  construction  which  may  justify  the 
attack.  Plymouth  Coal  Co.  v.  Pennsyl- 
vania, 232  U.  S.  531,  546,  58  L.  ed.  7i3, 
720,  34  Sup.  Ct.  Rep.  359.  The  statute 
has  only  been  applied  in  favor  of  a  con- 
tiguous landholder,  and  only  one  re- 
covery has  been  permitted.  So  limited, 
wp  think  its  validity  must  be  admitted 
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under  the  doctrine  of  the  May  Case. 
But  we  express  no  opinion  ooneeming 
the  consequences  if  a  broader  construc- 
tion should  be  accepted  by  the  state 
eourt. 
Judgment  affirmed. 


LOUISVILLE  ft  NASHVILLE  HAU.ROAD 
COJklPANY,  Plff.  in  Err., 

V. 

OHIO  VALLEY  TIE   COMPANY. 

(See  S.  C.  Reporter*B  ed.  288-291.) 

Error  to  state  court  —  Federal  Ques- 
tion —  rights  asserted  under  Inter- 
state Commerce  Act. 

1.  A  case  in  which  the  defeated  party 
insisted  nt  the  trial  court  and  on  appeal 
in  the  hiji^hest  state  court  upon  its  asserted 
rights  under  the  Interstate  Commerce  Act 
of  February  4,  1887  (24  Stat,  at  L.  882, 
chap.  104,  Comp.  Stat.  1913,  §  8672),  and 
in  which  those  rights  were  passed  upon  ad- 
versely by  the  latter  court,  is  within  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court. 
(For  other  cnses,  see  Appeal  and  Brror,  2022> 

2025.  io  DLtrest  Sap.  Ct.  1008.] 

Interstate  Commerce  Commiaslon  •• 
reparation  order  —  what  damages  in- 
cluded —  subsequent  recovery  in  state 
court. 

2.  All  the  damages  that  properly  can 
be  attributed  to  a  carrier's  overcharge, 
whether  it  be  the  keeping  of  the  shipper  out 
of  its  money,  or  the  damage  to  its  busi- 
ness following  as  a  remoter  result  of  the 
same  cause,  must  be  deemed  to  linve  been 
included  in  an  award  by  the  Interstate 
Commerce  Commission  of  a  sum  of  money 
to  a  shipper  as  reparation  for  unreasonable 
rates,  pursuant  to  the  provisions  of  tlie 
Act  of  February  4,  1887  (24  Stat,  at  L. 
382,  chap.  304,  Comp.  Stat.  1913,  §  8572), 
$§  8,  0,  13,  whi£h  contemplate  the  recovery 
of  all  damages  sustained  through  viola- 
tions of  the  act,  either  before  the  Commis- 
sion or  in  tlie  courts,  requiring,  however, 
an  election  between  the  two  methods  of 
procedure;  and  a  satisfaction  of  the  Com- 
mission's award  precludes  any  recovery  in 
a  subsequent  action  in  a  state  court  for 
any  damages  arising  out  of  such  overcharge. 
[For  other  casefl,  see  Interstate  Commerce  Com- 
mission, Ui  Digest  Sup.  Ct.  1008.] 

[No.   06.] 


Note. — On  appellate  review  in  Federal 
Supreme  Court  of  state  court  decisions 
involviufT  questions  of  interstate  com- 
merce— see  note  to  American  Exp.  Go. 
▼.  Iowa,  49  L.  ed.  U.  S.  417. 

On  recovery  back  of  excessive  pay- 
ments to  public  service  corporation — see 
note  to   Illinois   Glass   Co.   v.   Chicago 

Teleph.  Co.  18  L.R.A.(N.S.)  124. 
•  1  L.  ed. 


Argued  November  3  and  6,  1916.    Decided 
December  18,  1016. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Jefferson  County,  in 
that  state,  in  favor  of  plaintiff  in  a  suit 
by  a  shipper  against  an  interstate  carrier 
to  recover  damages  for  wilful  and  malici- 
ous injury  to  the  former's  business.  Re- 
versed. 

See  same  case  below,  161  Ky.  212, 
170  S.  W.  633. 

The  facts  are  stated  in  the  opinion. 

Mr.  Helm  Bmce  argued  the  cause, 
and,  with  Mr.  Henry  L.  Stone,  filed  a 
brief  for  plaintiff  in  error: 

Federal  questions  were  sufficiently 
raised  in  the  state  court. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  231,  41  L.  ed.  979,  982,  17 
Sup.  Ct.  Hep.  681 ;  Dewey  v.  Des  Moinqs, 
173  U.  S.  193,  197,  43  L.  ed.  665,  666, 
19  Sup.  Ct.  Rep.  379. 

Whatever  the  damage  may  be,  result- 
ing from  a  violation  of  the  Act  to  Regu- 
late Commerce,  such  as  charging  exces- 
sive rates,  the  person  injured  thereby 
may  recover  the  full  amount  of  damages 
sustained  either  by  proceeding  before  the 
Interstate  Commerce  Commission  or  in 
the  Federal  court. 

Pennsylvania  R.  Co.  ▼.  International 
Coal  Min.  Co.  230  U.  S.  184,  202,  203, 
57  L.  ed.  1446,  1453,  1454,  33  Sup.  Ct. 
Rep.  893,  Ann.  Cas.  1915A,  315;  Meeker 
V.  Lehigh  Valley  R.  Co.  236  U.  S.  412, 
429,  59  L.  ed.  644,  P.U.R.1915D,  1072, 
35  Sup.  Ct.  Rep.  328,  Ann.  Cas.  1916B, 
691. 

After  a  shipper  has  invoked  the  power 
of  the  Interstate  Commerce  Commission 
on  a  complaint  of  a  violation  of  the  Act 
to  Regulate  Commerce,  and  has  secured 
an  award  of  damages,  he  cannot  avail 
himself  in  a  state  court  of  remedies 
afforded  by  the  common  law  or  by  local 
statutes;  but  the  Act  to  Regulate  Com- 
merce determines  the  extent  of  his  dam- 
age. 

Pennsylvania  R.  Co.  v.  Clark  Bros. 
Coal  Min.  Co.  238  U.  S.  466,  472,  59  L. 
ed.  1406, 1413,  35  Sup.  Ct.  Rep.  896. 

Though  the  highest  court  of  the  state 
may  not  refer,  in  its  opinion,  to  a  Fed- 
eral question,  yet  if  the  court  could  not 
have  decided  the  case  as  it  did  without 
deciding  this  question  adversely  to  the 
party  asserting  it^  the  question  is  pro))- 
erly  presented  to  this  court  on  writ  of 
error. 

Chicago  L.  Ina.  Co.  v.  Needles,  113  U. 
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8.  674,  S7d,  28  L.  ed.  1084,  1086,  5  Sup. 
Ct.  Rep.  681 ;  Green  Bay  ft  M.  Canal  Co. 
V,  Patten  Paper  Co.  172  U.  S.  58,  68,  43 
L.  ed.  364,  368,  19  Sap.  Ct.  Rep.  97; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  231,  233,  41  L.  ed.  979,  983, 
17  Sap.  Ct.  Rep.  581. 

This  ooort  ia  not  concluded  by  the  de- 
cision of  the  state  court  that  a  Federal 
question  was  not  sufficiently  raised. 

National  Mut.  Bldg.  ft  L.  Asso.  v.  Bra«> 
han,  193  U.  S.  335,  48  L.  ed.  823,  24  Sup. 
Ct.  Rep.  632;  Carter  v.  Texas,  177  U.  S. 
442,  447,  44  L.  ed.  839,  841,  20  Sup.  Ct 
Rep.  687;  Erie  R.  Co.  v.  Purdy,  185  U. 
.  S.  148,  152,  46  L.  ed.  847,  850,  22  Sup. 
Ct.  Rep.  605. 

Messrs.  Edward  W.  Hinaa  and  John 
Bryca  Baakin  argued  the  cause,  and, 
with  Mr.  J.  v.  Norman,  filed  a  brief  for 
defendant  in  error: 

To  give  this  court  jurisdiction,  the 
Federal  right  here  relied  upon  must  have 
been  "unmistakably"  claimed  in  the  state 
court. 

F.  G.  Oxley  Stave  Co.  v.  Butler  Coun- 
ty, 166  U.  S.  648,  655,  41  L.  ed.  1149, 
1151,  17  Sup.  Ct.  Rep.  709. 

It  must  also  appear  that  the  Federal 
right  claimed  here  is  the  same  Federal 
right  specially  claimed  in  the  state  court. 

Seaboard  Air  Line  R.  Co.  v.  Duvall, 
225  U.  S.  477,  487,  56  L.  ed.  1171,  1176, 
32  Sup.  Ct.  Rep.  790. 

The  claim  of  Federal  right  must  have 
been  so  referred  to  and  mentioned  as  to 
show  that  it  was  present  in  the  minds 
of  the  parties  claiming  the  right,  or  must 
have  been  in  some  way  presented  to  the 
court. 

Sweringen  v.  St.  Louis,  185  U.  S.  38, 
46.  46  L.  ed.  795,  799,  22  Sup.  Ct.  Rep. 
669. 

The  defendant  cannot  now  base  any 
claim  of  Federal  right  upon  the  motions 
to  exclude  testimony,  since  there  was  no 
objection  to  the  testimony  when  ofiFered, 
and  the  action  of  the  trial  court  upon 
the  motions  was  not  assigned  as  a 
ground  for  new  trial. 

Berry  v.  Evans,  28  Ky.  L.  Rep.  22,  89 
S.  W.  12;  T.  J.  Moss  Tie  Co.  v.  Myers, 
—  Ky.  — ,  116  S.  W.  255;  Miller  v. 
Mortgomery,  78  N.  Y.  282 ;  State  v.  Por- 
■ha,  190  Mo.  326,  4  L.R.A.(N.S.)  576,  88 
S.  W.  746;  Acme  Mills  ft  Elevator  Co. 
V.  Rives,  141  Ky.  783,  133  S.  W.  786. 

Assuming,  as  we  must  assume,  that 
the  court  of  appeals  of  Kentucky  failed 
to  consider  the  alleged  error  of  the  trial 
court  in  denying  defendant's  motion  to 
exclude  testimony,  not  only  because  the 
testimony   was   not   objected   to   when 
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offered,  but  because  that  action  of  the 
court  was  not  assigned  as  a  ground  for 
new  trial,  the  claim  of  denial  of  Federal 
right  is  not  properly  brought  to  the  at- 
tention of  this  court,  beciuise  the  right 
was  not  claimed  in  the  trial  eourty  as 
required  by  the  state  practice. 

Louisville  ft  N.,  R.  Go.  v.  Woodford, 
234  U.  S.  46,  51,  58  L.  ed.  1202, 1207,  34 
Sup.  Ct  Rep.  739. 

The  failure  of  defendant  to  file  a  plea 
in  abatement  was  an  independent  non- 
Federal  ground  broad  enough  to  support 
the  failure  of  the  court  of  appeals  of 
Kentucky  to  reverse  for  alleged  error  in 
refusing  to  give  defendant's  requested 
instruction  relating  to  rates. 

Vandalia  R.  Co.  v.  Indiana,  207  U.  S. 
359,  52  L.  ed.  246,  28  Sup.  Ct  Rep.  130 ; 
Western  U.  Teleg.  Co.  v.  Wilson,  213  U. 
S.  52,  53  L.  ed.  693,  29  Sup.  Ct.  Rep. 
403;  Brinkmeier  v.  Missouri  P.  R.  Go. 
224  U.  S.  268,  56  L.  ed.  758,  32  Sup.  Ct. 
Rep.  412;  Louisville  ft  N.  R.  Go.  v.  Wood- 
ford, 234  U.  S.  46,  58  L.  ed.  1202,  34  Sup. 
Ct.  Rep.  739;  Johnson  v.  Risk,  137  U.  S. 
300,  34  L.  ed.  683, 11  Sup.  Ct.  Rep.  Ill ; 
Hammond  v.  Johnston,  142  U.  S.  73,  78, 

35  L.  ed.  941,  942,  12  Sup.  Ct.  Rep.  141 ; 
Brown  v.  Massachusetts,  144  U.  S.  573, 

36  L.  ed.  546, 12  Sup.  Ct.  Rep.  757. 
Even  if  the  decision   that   the  right 

claimed  was  waived  by  the  failure  to 
file  a  plea  in  abatement  be  reviewable, 
it  must  be  approved,  as  being  in  line 
with  the  established  practice,  both  in 
Kentucky  and  other  jurisdictions. 

Louisville  Bridge  Co.  v.  Louisville  ft 
N.  R.  Co.  116  Ky.  258,  75  S.  W:  285; 
Gillen  V.  Illinois  C.  R.  Co.  137  Ky.  376^ 
125  S.  W.  1047;  New  Orleans  v.  Gaines 
(New  Orleans  v.  Whitney)  138  U.  S. 
595,  614,  34  L.  ed.  1102,  11  Sup.  Ct. 
Rep.  428;  Southern  P.  R.  Co.  v.  United 
States,  108  C.  C.  A.  607,  186  Fed.  742. 

Not  only  was  defendant  estopped  to 
plead  the  payment  of  the  order  of  rep- 
aration as  a  bar,  but  it  failed  to  rely 
in  the  trial  court  in  any  way  upon  the 
order  of  reparation  or  its  payment. 

Holtheide  v.  Smith,  .27  Ky.  L.  Rep. 
60,  84  S.  W.  321 ;  Louisville  ft  N.  R.  Co. 
V.  Louisville,  141  Ky.  134, 132  S.  W.  184; 
United  States  v.  Bliss,  172  U.  S.  321, 
326,  43  L.  ed.  463,  19  Sup.  Ct.  Rep.  216. 

The  normal  measure  of  damages  for 
the  charging  of  an  unreasonable  rate  is 
the  difference  between  the  unreasonable 
rate  and  the  rate  which  it  is  found 
would  have  been  reasonable;  and  we  do 
not  believe  any  case  can  be  found  in 
which  the  Interstate  Commerce  Commis- 
sion has  ever  given  any  other  damages 

on  account  of  the  charging  of  an  unrea- 
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acmable  rate,  although  it  does  now  reeog- 
nize  that  it  must,  in  a  proper  ease,  give 
general  damages. 

Vulean  Coal  ft  Min.  Go.  y.  Illinois  C. 
R.  Go.  33  Inters.  Gom.  Rep.  52. 

While  the  shipper  is  entitled  to  the 
foil  damage  sustained,  that  means,  of 
eonrse,  the  damages  wlueh  are  the  proxi- 
mate resolt  of  the  wrong  done. 

Damell-Taencer  Lnm^r  Go.  ▼.  South- 
em  P.  Co.  137  C.  C.  A.  460,  221  Fed. 
890;  Baer  Bros.  Mercantile  Go.  ▼.  Den- 
ver ft  R.  G.  R.  Co.  233  U.  S.  479,  488, 
68  L.  ed.  1055,  34  Sup.  Ct.  Rep.  641; 
United  States  ▼.  Nord  Deutseher  Lloyd, 
186  Fed.  391. 

The  general  rule  is  that  the  Commis- 
sion will  not  authorise  a  carrier,  upon  in- 
formal complaint,  to  make  reparation  to 
a  shipper,  without  requiring  the  reduced 
rate  to  be  maintained  for  one  year  in 
the  future;  and  where  the  carrier  is  un- 
willing to  do  that,  it  becomes  necessary 
for  the  shipper  to  file  a  formal  com- 
plaint in  order  to  obtain  reparation. 

Stone-Ordean-Wells  Co.  v.  Chicago,  B. 
ft  Q.  R.  Go.  16  Inters.  Com.  Rep.  30. 

The  only  damage  which  is  allowed  for 
the  failure  to  comply  with  a  contract  to 
pay  money  is  interest. 

New  Orleans  Ins.  Co.  ▼.  Piaggio,  16 
Wall.  378,  386,  21  L.  ed.  358,  359;  Lou- 
don ▼.  Taxing  Dist.  104  U.  S.  771,  774, 
26  L.  ed.  923,  924. 

It  was  the  established  rule  of  the  In- 
terstate Commerce  Commission  at  the 
time  the  order  of  reparation  was  pro- 
cured not  to  take  jurisdiction  of  claims 
for  such  damages  as  were  recovered  in 
this  action,  and  it  cannot  be  assumed 
that  the  Commission  decided  the  matters 
here  involved. 

Jojmes  V.  Pennsylvania  R.  Co.  17  In- 
ters. Com.  Rep.  361;  Becker  v.  Pere 
Marquette  R.  Co.  28  Inters.  Com.  Rep. 
645. 

The  order  of  reparation,  if  conclusive 
at  all,  was  conclusive  only  as  to  matters 
which  were  in  fact  decided  by  the  Com- 
mission, and  not  as  to  matters  which 
might  have  been  decided. 

Russell  V.  Place,  94  U.  S.  606,  24  L. 
ed.  214;  Last  Chance  Min.  Go.  v.  Tyler 
Min.  Go.  157  U.  S.  683,  687,  39  L.  ed. 
859,  861, 15  Sup.  Ct.  Rep.  733;  DeSollar 
y.  Hanscome,  158  U.  S.  216,  221,  39  L. 
ed.  956,  959,  15  Sup.  Ct.  Rep.  816. 

In  determining  what  matters  were  in 
fact  decided  in  the  former  proceeding 
resort  must  be  had  to  the  record  in  that 
proceeding,  and  the  judgment  will  not 
operate  as  an  estoppel  imless  the  court 
can  say  with  certainty  that  the  former 
action  or  proceeding  could  not  have  been 
•1  L.  ed. 


decided  without  deciding  the  exact  mat- 
ter in  controversy  in  the  pending  action. 
RusseU  T.  Place,  94  U.  S.  606,  24  L. 
ed.  214. 

Plaintiff  was  warranted  in  accepting 
the  established  rule  of  the  Conmiission 
as  the  law,  and  in  going  into  the  courts 
to  reoover  such  damages. 

Borcherling  v.  Ruckelshaus,  49  N.  J. 
Eq.  340,  24  Atl.  547;  Michels  v.  Dim* 
stead,  157  U.  S.  198,  39  L.  ed.  671,  15 
Sup.  Ct  Rep.  580. 

The  wilful  refusal  of  the  carrier  to 
furnish  cars  or  to  accept  cars  of  other 
carriers  for  plaintiff's  shipments  was  a 
breach  of  a  common-law  duty  of  which 
the  Commission  had  no  jurisdiction;  es- 
pecially when  that  refusal  applied  to 
intrastate  shipments  and  interstate  ship- 
ments alike. 

Louisville  ft  N.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.  223  U.  S.  70,  56  L.  ed.  355, 
32  Sup.  Ct.  Rep.  189;  Pennsylvania  R. 
Co.  V.  Puritan  Coal  Min.  Go.  237  U.  S. 
1^1,  59  L.  ed.  867,  35  Sup.  Ct  Rep. 
484;  Illinois  C.  R.  Co.  v.  Mulberry  Hill 
Coal  Co.  238  U.  S.  275,  59  L.  ed.  1306, 
35  Sup.  Ct  Rep.  760. 

It  would  have  been  impossible  to 
separate  the  damage  which  resulted 
from  the  wilful  and  malicious  publication 
and  maintenance  of  unreasonable  rates 
from  that  which  resulted  from  the  wilful 
and  malicious  refusal  to  furnish  cars,  as 
both  resulted  in  preventing  plaintiff 
from  making  shipments,  and  also  in  ty- 
ing up  plaintiff's  ci^ital,  and  thus  in- 
juring its  credit;  and  it  could  not  be 
said  that  either  alone  would  have  caused 
those  injuries.  Besides,  the  plaintiff 
was  entitled  to  have  a  jury  pass  upon 
the  matter  of  exemplary  damages,  it 
not  being  within  the  province  of  the 
Commission  to  give  sucn  damages. 

£ichenberg  v.  Southern  P.  Co.  28  In- 
ters. Com.  ^p.  584. 

The  malicious  maintenance  of  rates 
which  the  carrier  knows  to  be  unreason- 
able, with  intent  to  injure  a  competitor's 
business^  gives  a  common-law  right  of 
action. 

Woods  ▼.  Finnell,  13  Bush,  628;  Law- 
rence V.  Hagerman,  56  111.  68,  8  Am. 
Rep.  674;  Dunshee  v.  Standard  Oil  Co. 
152  Iowa,  618,  36  L.R.A.(N.S.)  263,  132 
N.  W.  371 ;  Tuttle  v.  Buck,  107  Minn.  • 
145,  22  L.R.A.(N.S.)  599,  131  Am.  St 
Rep.  446,  119  N.  W.  946,  16  Ann.  Gas. 
807;  Southern  R.  Co.  v.  Chambers,  126 
Ga.  404,  7  L.R.A.(N.S.)  926,  55  S.  E.  37; 
Schonwald  v.  Ragains,  32  Okla.  223,  39 
L.R.A.(N.8.)  854^  122  S.  W.  203;  Aikens 
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V.  Wiseonain,  105  U.  S.  194,  49  L.  ed. 
154,  25  Sap.  Ct.  Rep.  3. 

One  who  has  wilfully  injured  another 
cannot  complain  that  the  injured  person 
did  not  exercise  ordinary  care  Co  avoid 
the  consequences  of  the  injury- 

Niagara  Oil  Co.  v.  Ogle,  177  Ind.  301, 
42  L.R.A.(N.S.)  714,  98  N.  E.  60,  Ann. 
Cas.  1914D,  67 ;  Shannon  v.  McNabb,  29 
Okla.  834,  38  L.R.A.(N.S.)  244,  120  Pac. 
268;  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Zantzinger,  92  Tex.  371,  44  L.R.A.  553, 
71  Am.  St.  Rep.  859,  48  S.  W.  563,  5 
Am.  Neg.  Rep.  477. 

Injury  to  business  resulting  from  a 
series  of  malicious  acts  gives  a  right  of 
action  separate  and  distinct  from  that 
which  exists  for  the  injury  done  by  any 
one  of  those  acts. 

Boyce  v.  Odell  Commission  Co.  107 
Fed.  58;  Fegg  v.  Louisville  &  N.  R.  Co. 
Ill  Ky.  30,  54  L.R.A.  919,  63  8.  W.  580, 
10  Am.  Neg.  Rep.  60;  Standard  Oil  Co. 
V.  Doyle,  118  Ky.  662,  111  Am.  St.  Rep. 
331,  82  S.  W.  271 ;  Julian  v.  Pilcher,  2 
Duv.  254;  Black  v.  Lackey,  2  B.  Mon. 
267. 

The  test  of  the  identity  of  causes  of 
action  is  the  identity  of  the  facts  essen- 
tial to  maintain  them. 

Harrison  v.  Remington  Paper  Co.  3 
L.R.A.(N.S.)  954,  72  C.  C.  A.  405,  140 
Fed.  385,  5  Ann.  Cas.  314. 

It  does  not  follow  that  the  causes  of 
action  in  two  cases  are  the  same  because 
they  originate  in  the  same  transaction 
or  series  of  transactions. 

Walker  ▼.  Mitchell,  18  B.  Mon.  541; 
Crockett  v.  Miller,  50  C.  C.  A.  447,  112 
Fed.  729;  Talcott  v.  Friend,  43  L.R.A. 
(N.S.)  649,  103  C.  C.  A.  80,  179  Fed. 
676;  Glaspie  v.  Keator,  5  C.  C.  A.  474, 
12  U.  S.  App.  281,  56  Fed.  203;  Henson 
v.  Taylor,  108  Qa.  567,  33  S.  E.  911; 
Weeks  v.  Edwards,  176  Mass.  453,  57 
N.  E.  701. 

We  have  a  finding  by  the  state  court 
that  the  damages  awarded  in  this  case 
had  not  accrued  at  the  time  the  com- 
plaint before  the  Interstate  Commerce 
Commission  was  filed,  and  this  finding 
of  fact  is  not  assigned  as  error.  But 
even  if  it  were  assigned  as  error,  it 
would  have  to  be  accepted  as  correct, 
no  attempt  to  avoid  the  Federal  ques- 
tion being  apparent. 

Telluride  Power  Transmission  Co.  v. 
*  Rio  Grande  Western  R.  Co.  175  U.  S. 
639,  44  L.  ed.  305,  20  Sup.  Ct  Rep. 
245;  Henderson  Bridpre  Co.  v.  Hender- 
son, 141  U.  S.  679.  35  L.  ed.  900, 12  Sup. 
Ct.  Rep.  114;  Telluride  Power  Co.  v. 
Rio  Grande  Western  R.  Co.  187  U.  S. 
569,  47  L.  ed.  307,  23  Sup.  Ct.  Rep.  178. 
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It  being  established,  therefore,  that 
the  damages  here  sought  to  be  recovered 
had  not  been  sustained  when  the  com- 
plaint before  the  Commission  was  filed, 
the  pajrment  of  the  order  of  r^aration 
is  not  a  bar  to  this  action. 

Cross  ▼.  United  States,  14  WalL  479, 
484,  20  L.  ed.  721,  722;  Esty  v.  Baker, 
48  Me,  495;  Leland  v.  Marsh,  16  Mass. 
389;  Oliver  v.  Illinois  C.  R.  Co.  25  Ky. 
L.  Rep.  235,  74  S.  W.  1078. 

[289]  Mr.  Justice  Holmaa  delivered 
the  opinion  of  the  court : 

This  is  a  suit  brought  by  the  defend- 
ant in  error  in  1911  against  the  railroad 
company  to  recover  for  injury  to  busi- 
ness and  other  damages  alleged  to  have 
been  caused  by  the  railroad's  acts.  The 
most  important  feature  at  this  stage  is 
that  the  railroad  maintained  and  col- 
lected a  higher  rate  for  erossties  than  it 
did  for  lumber  when  they  were  carried 
between  states,  although  the  State  Com- 
mission required  the  same  rate  upon  both 
for  carriage  within  the  state,  and  al- 
though, as  the  railroad  knew,  the  Inter- 
state Commerce  Commission  repeatedly 
had  decided  that  the  rates  for  erossties 
and  lumber  should  be  the  same.  It  is 
alleged  that  these  and  the  other  acts 
complained  of  were  done  for  the  purpose 
of  getting  rid  of  the  plaintiff  as  a  com- 
petitive buyer,  and,  in  that  sense,  ma- 
liciously. The  plaintiff  tried  to  meet  the 
higher  rate  by  directing  delivery  within 
the  state  of  ties  intended  to  go  beyond, 
which  attempt  the  defendant  encoun- 
tered by  refusal  to  carry  them  except  on 
its  interstate  tariff,  and  hampered  the 
plaintiff  by  declining  to  let  its  cars  leave 
its  road,  by  deliveries  at  points  requir- 
ing a  haul  by  wagon,  and  so  forth;  and, 
in  short,  it  may  be  assumed  that  the  rail- 
road did  other  acts  to  further  the  al- 
leged end,  not  necessary  to  be  stated 
here. 

Shortly  before  bringing  this  suit  the 
plaintiff  complained  to  the  Interstate 
Commerce  Commission  in  respect  of 
charges  collected  upon  ninety-one  car- 
loads of  ties,  and  in  1912  obtained  an 
order  that  the  railroad  pay  to  it  $6,198 
as  reparation  for  unreasonable  rates, 
and  establish  a  rate  for  ties  not  to  ex- 
ceed its  contemi>oraneous  one  for  lumber 
of  the  same  kind  of  wood.  This  order 
was  pleaded  by  an  amendment  to  the  pe- 
tition, and  it  appeared  at  the  trial  that 
the  sum  awarded  had  been  paid.  As  the 
damage  alleged  was  attributed  mainly 
to  the  publication  and  exaction  of  exces- 
sive charges,  the  defendant  insisted  at 
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appeals  upon  its  rights  under  the  Act  to 
R^^late  Commerce,  and  those  rights 
were  passed  npon  by  the  conrt,  so  that 
there  is  no  doubt  of  the  jurisdiction 
here,  although  some  questions  were 
raised  that  we  think  it  unnecessary  to 
discuss. 

The  defendant  contended  and  asked 
for  a  ruling  that  in  this  action  no  dam- 
ages could  be  allowed  "on  account  of  de- 
fendant's having  charged  to  and  col- 
lected from  plaintiff  unreasonable  rates 
of  freight  for  the  carriage  of  interstate 
shipments  of  crossties''  and  other  rulings 
to  similar  effect.  It  also  asked  an  in- 
struction that,  under  the  Act  to  Regulate 
Commerce,  it  was  required  to  collect  the 
rates  fixed  by  its  tariff  on  file  and  in 
effect.  These  requests  were  refused, 
and  the  jury  were  told  that  if  they  be- 
lieved that  the  rates  found  by  the 
Interstate  Commerce  Commission  to  be 
unreasonable  were  wilfully  and  malici- 
ously maintained  with  intent  to  injure 
the  plaintiff's  business,  and  that  the  de- 
fendant knew  them  to  be  unreasonable, 
and  that  by  its  acts  it  tied  up  a  part  of 
the  plaintiff's  capital,  and  so  damaged 
the  plaintiff's  business,  then  upon  this, 
as  well  as  on  several  other  possible  find- 
ings stated,  they  would  find  for  the 
plaintiff.  The  jury  found  a  verdict  for 
the  plaintiff  for  certain  itemized  ex- 
penses and  for  $50,000  damage  to  plain- 
tiff's business  and  credit,  as  mentioned 
in  the  above  instruction.  Judgment  on 
the  verdict  was  affirmed  by  the  court  of 
appeals.    161  Ky.  212, 170  S.  W.  633. 

The  court  of  appeals  decided  that  the 
Act  to  R^^ulate  Commerce  committed 
to  the  Interstate  Commerce  Commission 
only  the  granting  of  special  relief 
against  the  making  of  an  overcharge, 
and  that  the  satisfaction  of  the  Commis- 
sion's award  still  left  open  an  action  in 
the  state  courts  to  recover  what  are 
termed  general  damages, — such  as  are 
supposed  to  have  been  recovered  in  this 
ease.  In  this  we  are  of  opinion  that  the 
court  was  wrong. 

By  §  8  a  common  carrier  violating  the 
eommands  of  the  act  is  made  liable  to 
the  person  injured  thereby  "for  the 
[291]  full  amount  of  damages  sus- 
tained in  consequence"  of  the  violation. 
[24  SUt.  at  L.  382,  chap.  104,  Comp. 
SUt.  1913,  §  8572.]  By  §  9  any  person 
BO  injured  may  make  complaint  to  the 
Commission  or  may  sue  in  a  court  of  the 
United  States  to  recover  the  damages 
for  which  the  carrier  is  liable  under  the 
act,  but  must  elect  in  each  case  which 
of  the  two  methods  of  procedure  he  will 

adopt.     The   rule   of   damages   in  one 
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hardly  can  be  different  from  that  proper 
for  the  other.  An  award  directing  the 
carrier  to  pay  to  the  complainant  the 
sum  to  which  he  is  entitled  is  provided 
for  by  §  16.  By  the  same  section,  if  the 
carrier  does  not  comply  in  due  time  with 
the  order,  the  complainant  may  sue  in  a 
state  court, — which  implies  that  if  the 
order  has  been  complied  with  and  the 
money  paid  no  suit  can  be  maintained. 
It  is  to  be  noticed  further  that  repara- 
tion before  answer  is  contemplated  as 
possible  by  §  13,  and  in  that  case  the 
carrier  shall  be  relieved  of  liability  to 
the  complainant,  though  only,  of  course, 
for  the  particular  violation  of  law.  The 
decisions  say  that  whatever  the  damages 
were,  they  could  be  recovered  (Pennsyl- 
vania R.  Co.  V.  International  Coal  Min. 
Co.  230  U.  S.  184,  202,  203,  57  L.  ed. 
1446,  1453,  1454,  33  Sup.  Ct.  Rep.  893, 
Ann.  Cas.  1915A,  315;  Meeker  v.  Lehigh 
VaUey  R.  Co.  236  U.  S.  412, 429,  59  L.  ed. 
644,  657,  P.U.R.1915D,  1072,  35  Sup. 
Ct.  Rep.  328,  Ann.  Cas.  1916B,  691); 
and  that  the  statute  determines  the  ex- 
tent of  damages  (Pennsylvania  R.  Co. 
V.  Clark  Bros.  Coal  Min.  Co.  238  U.  S. 
456,  472,  59  L.  ed.  1406,  1413,  35  Sup. 
Ct.  Rep.  896).  We  are  of  opinion  that 
all  damage  that  properly  can  be  attrib- 
uted to  an  overcharge,  jvhether  it  be 
the  keeping  of  the  plaintiff  out  of  its 
money,  dwelt  upon  by  the  trial  court, 
or  the  damage  to  its  business  following 
as  a  remoter  result  of  the  same  cause, 
must  be  taken  to  have  been  considered 
in  the  award  of  the  Commission  and 
compensated  when  that  award  was  paid. 

If,  at  a  new  trial,  the  plaintiff  can 
prove  that  the  defendant  unjustifiably 
refused  cars  or  caused  it  other  damage 
not  attributable  to  the  overcharge  of 
freight,  our  decision  does  not  prevent  a 
recovery;  but  it  is  evident  that  the  pres- 
ent judgment  embraces  elements  that 
cannot  be  allowed. 

Judgment  reversed. 


[292]   ILLINOIS  CENTRAL  RAILROAD 
COMPANY,  Plff.  m  Err., 

V. 

ROBERT   H.   PEERY. 

(See  S.  C.  Reporter's  ed.  202-204.) 

Master  and  servant  —  employers*  lia- 
bility —  when  servant  engaged  In  In- 
terstate cominerce. 

A  freight  conductor  employed  on  a 
round-ttip  run  between  two  points  in  the 
Slime  state  cannot  be  said  still  to  be  enga^^ 
in  interstate  commerce^  within  the  meaning 
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of  the  Bmployeri'  Liability  Act  of  April  22, 
1008  (S6  Stat,  at  L.  66,  chap.  149,  Gomp. 
Stat.  1918,  I  8667),  whUe  making  his  re- 
turn trip  with  a  train  deroted  solely  to  do- 
mestic commerce,  because  his  train  on  the 
trip  out  carried  interstate  freight. 
[For  ether  cases,  see  Master  and  Serraat,  II. 
a.  In  Digest  Sup.  Ct.  1908.] 

[No.  77.1 

Argued  and  sulmiitted  November  7  and  8, 
1916.    Decided  December  18, 1916. 

IN  EBROB  to  the  Supreme  Court  of 
the  State  of  Minnesota  to  review  a 
judgment  which,  on  a  second  appeal,  af- 
firmed a  judgment  of  the  District  Court 
of  Ramsey  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  based  upon 
the  Federal  Employers'  Liability  Act. 
Reversed. 

See  same  case  below,  on  first  appeal, 
123  Minn.  264, 143  N.  W.  724;  on  second 
appeal,  128  Minn.  119,  150  N.  W.  382. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bltwett  Lee  argued  the  cause, 
and,  with  Mr.  W.  S.  Horton,  filed  a 
brief  for  plaintiff  in  error: 

Whatever  may  be  the  usual  or  general 
employment,  the  application  of  the  Fed- 
eral Act  depends  upon  the  particular  em- 
ployment at  the  time  an  injury  is  re- 
ceived. * 

Illinois  C.  R.  Co.  v.  Behrens,  233  U. 
S.  473,  68  L.  cd.  1051,  34  Sup.  Ct.  Rep. 
646,  Ann.  Cas.  1914C,  163,  10  N.  C.  C. 
A.  153;  New  York  C.  &  H.  R.  B.  Co. 
V.  Carr,  238  U.  S.  260,  59  L.  ed.  1298, 
36  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A.  1; 
Pennsylvania  R.  Co.  ▼.  Knox,  134  C. 
C.  A.  426,  218  Fed.  748;  Boyle  v.  Penn- 
nrlvania  R.  Co.  142  C.  C.  A.  558,  228 
Fed.  266;  Erie  R.  Co.  ▼.  Van  Buskirk, 
143  C.  C.  A.  71,  228  Fed.  489;  Gray  v. 
Chicaffo  ft  N.  W.  B.  Co.  153  Wis.  637, 
142  N.  W.  505;  La  Casse  v.  New  Or- 
leans, T.  ft  M.  R.  Co.  135  La.  129;  64  So. 
1012;  Henoh  v.  Pennsylvania  R.  Co. 
246  Pa.  1,  L.R.A.1915D,  557,  91  Atl. 
1065,  Ann.  Cas.  1916D,  230;  Lbuisville 
ft  N.  R.  Co.  V.  Strange,  156  Ky.  439, 
161  S.  W.  239;  Patry  v.  Chicago  ft  W. 
L  R.  Co.  265  Dl.  310,  106  N.  E.  843; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Pitts,  44 
Okla.  604,  145  Pac.  1148,  9  N.  C.  C.  A. 
545 ;  Alexander  v.  Great  Northern  R.  Co. 
61  Mont.  565,  L.R.A.— ,  — ,  154  Pac.  914; 
Knowles  ▼.  New  York,  N.  H.  ft  H.  R.  Co. 

Vote.— 4>n  the  constitutionality,  appli- 
cation, and  effect  of  the  Federal  Employ- 
ers' liability  Act — see  notes  to  Lam- 
phere  v.  Oregon  R.  ft  Nav.  Co.  47  L.R.A. 
(N.S.)  38,  and  Seaboard  Air  line  R.  Co; 
y.  Horton,  L3 JL1915C|  47* 
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164  App.  Div.  711,  150  N.  Y.  Supp.  99; 
McAuliffe  V.  New  York  C.  ft  H.  R.  R. 
Co.  164  App.  Div.  846,  150  N.  Y.  Supp. 
512;  Chicago,  B.  ft  Q.  R.  Co.  v.  Har- 
rington, 241  U.  S.  177, 179,  60  L.  ed.  941, 
942,  36  Sup.  Ct.  Rep.  617,  11  N.  C.  C. 
A.  992;  Osborne  v.  Gray,  241  U.  S.  16, 
21,  60  L.  ed.  865,  868,  36  Sup.  Ct  Rep. 
486. 

The  act  elaimed  to  distinguish  the 
service  as  interstate  in  character  must 
be  so  directly  and  immediately  connected 
with  interstate  transportation  as  sub- 
stantially to  form  a  part  of  necessary 
incident  thereof. 

New  York  C.  ft  H.  R.  R.  Co.  v.  Carr, 
238  U.  S.  260,  59  L.  ed.  1298,  35  Sup. 
Ct.  Rep.  780,  9  N.  C.  C.  A.  1;  St.  Louis, 
S.  F.  ft  T.  R.  Co.  V.  Scale,  229  U.  S.  156, 
57  L.  ed.  1129,  33  Sup.  Ct  Rep.  651, 
Ann.  Cas.  1914C.  156;  Pedersen  v.  Dela- 
ware, L.  ft  W.  R.  Co.  229  U.  S.  146,  57 
L.  ed.  1126,  33  Sup.  Ct.  Rep.  648,  Ann. 
Cas.  1914C,  153,  3  N.  C.  C.  A.  779;  Dela- 
ware, L.  ft  W.  R.  Co.  V.  Yurkonis,  238 
U.  S.  439,  59  L.  ed.  1397,  35  Sup.  Ct 
Rep.  902;  Shanks  v.  Delaware,  L.  ft  W. 
R.  Co.  239  U.  S.  566,  60  L.  ed.  436.  L.H.A. 
1916C,  797,  36  Sup.  Ct  Rep.  188;  Illi- 
nois C.  R.  Co.  V.  Cousins,  241  U.  S.  641, 
60  L.  ed.  1216,  36  Sup.  Ct.  Rep.  446. 

Mr.  Samuel  A.  Anderson  submitted 
the  cause  for  defendant  in  error: 

Had  defendant  in  error  been  ordered 
in  the  first  instance  to  take  his  engine, 
cliboose,  and  crew  to  Paducah  for  the 
express  purpose  of  coupling  to  and  haul- 
ing from  Paducah  a  waiting  interstate 
train,  he  would  ha«re  been  employed  in 
interstate  commerce. 

Pedersen  v.  Delaware,  L.  ft  W.  R.  Co. 
229  U.  S.  146,  57  L.  ed.  1126,  33  Sup. 
Ct  Rep.  648,  Ann.  Cas.  1914C,  153,  3 
N.  C.  C.  A.  779;  St.  Louis,  S.  F.  ft  T.  R. 
Co.  V.  Scale,  229  U.  S.  156,  57  L.  ed. 
1129,  33  Sup.  Ct  Rep.  651,  Ann.  Cas. 
1914C,  156;  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  58  L.  ed.  591,  34 
Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C,  159, 
9  N.  C.  C.  A.  109;  Horton  v.  Oregon- 
Washington  R.  ft  Nav.  Co.  72  Wash.  503, 
47  L.R.A.(N.S.)  8,  130  Pac.  897;  Lam- 
phere  v.  Oregon  R.  ft  Nav.  Co.  47  L.R.A. 
(N.S.)  1, 116  C.  C.  A.  156, 196  Fed.  336; 
Erie  R.  Co.  v:  Jacobus,  137  C.  C.  A.  151, 
221  Fed.  335;  New  York  C.  ft  H.  R.  R. 
Co.  V.  Carr,  238  U.  S.  260,  59  L.  ed.  1298, 
35  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A.  1. 

What  difference  in  principle  can  these 
be,  where  it  appears,  as  in  the  ease  at 
bar,  that  he  was  returning  to  the  initial 
starting  point  and  in  the  usual  and  cus- 
tomary manner,  after  deliveiring  his  ia- 
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terstate  train  at  Fulton  f  The  evidence 
showed  that  generally  cars  and  trains 
coming  in  from  the  south  or  from 
Mounds  and  Cairo,  niinoii^  were  placed 
in  the  new  yard.  There  is  nothing  in 
the  reoord  to  indicate  that  the  pile 
driver  and  outfit  had  not  heen  brought 
into  the  new  yard  from  the  south  or 
from  Cairo  or  Mounds.  In  the  absence 
of  any  attempt  on  the  part  of  the  plain- 
tiff in  error  to  disclose  where  this  equip- 
ment came  from,  it  should  be  held  to 
have  been  conclusively  established  that 
it  did  come  from  outside  the  state  of 
Kentucky,  and  that  the  defendant  in 
error  was  simply  completing  its  journey. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Glinn, 
136  C.  C.  A.  146,  219  Fed.  148. 

The  return  to  Paducah  was  not  work 
being  done  independently  of  the  inter- 
state commerce  in  which  the  plaintiff  in 
error  was  engaged. 

Pedersen  v.  Delaware,  L.  d;  W.  R.  Co. 
229  U.  S.  146,  151,  67  L.  ed.  1125,  1127, 
33  Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914C, 
153,  3  N.  C.  C.  A.  779;  Horton  v.  Ore- 
gon-Washington R.  &  Nav.  Co.  72  Wash. 
603,  47  L.R.A.(N.S.)  8,  130  Pac.  897; 
Erie  R.  Co.  V.  Jacobus,  137  C.  C.  A.  151, 
221  Fed.  335. 

The  movement  of  the  crippled  engine 
to  the  Paducah  shops  for  repairs  was 
also  interstate  in  character. 

Northern  P.  R.  Co.  v.  Maerkl,  117  C. 
C.  A.  237,  198  Fed.  1;  Boyle  v.  Penn- 
sylvania  R.  Co.  142  C.  C.  A.  558,  228 
Fed.  266;  Pedersen  v.  Delaware,  L.  A 
W.  R.  Co.  229  U.  S.  146,  57  L.  ed.  1126, 
33  Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914C, 
153,  3  N.  C.  C.  A.  779. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  an  action  brought  under  the 
Federal  Employers'  Liability  Act  to  re- 
cover for  personal  injuries  caused  by  a 
rear  end  collision  in  Kentucky.  The 
railroad  company  denied  that  the  case 
was  governed  by  the  Federal  act,  con- 
tending that  the  train  upon  which  the 
plaintiff  was  moving  was  engaged  in 
local  business  only,  between  two  [208] 
points  within  the  stato.  The  issue  was 
important  as  affecting  the  rules  of  law 
to  be  applied.  At  a  second  trial  the 
judge,  intending  to  follow  the  previous 
decisions  of  the  supreme  court  of  the 
state  (123  Minn.  264,  143  N.  W.  724), 
ruled  that  the  accident  happened  in  in- 
terstate commerce,  and  that  the  act  of 
Congress  governed  the  case.  The  de- 
fendant excepted  and  assigned  as  error 
that  the  court  determined  the  matter 
of  fact  instead  of  leaving  it  to  the  jurjr, 
•I  l4f  e^f 


in  accordance  with  the  intimation  of  the 
former  decision  (123  Minn.  266),  but 
the  judgment  was  aflrmed  by  the  su- 
preme court  of  the  state  (128  Minn.  119, 
150  N.  W.  382). 

We  are  of  opinion  that  the  ruling 
was  wrong,  as,  we  think,  will  be  seen 
from  a  short  statement  of  the  facts. 
The  plaintiff  was  a  freight  conductor  on 
the  defendant's  road,  having  his  princi- 
pal run  lbx>m  Paducah,  south,  to  Fulton, 
both  in  Kentucky,  and  the  same  day 
back  lbx>m  Fulton,  north,  to  Paducah. 
According  to  his  testimony  he  took  back 
the  engine,  caboose,  and  crew  with  which 
he  started,  and  was  allowed  100  miles 
of  mileage  in  compensation  for  the  trip 
out  and  back.  The  train  out  generally 
and  on  this  occasion  had  freight  des- 
tined to  beyond  the  limits  of  the  state 
That  on  the  return  depended  on  what 
could  be  picked  up,  the  engine  and  ca- 
boose sometimes  coming  back  alone.  The 
accident  happened  when  the  engine  was 
returning  to  Paducah,  after  having  taken 
up  a  switch  engine  from  the  Fulton 
yards  seemingly  in  need  of  repairs  at 
the  Paducah  shops,  and  a  pile  driver  and 
outfit  on  three  fiat  cars,  and  having  in 
the  rear,  behind  the  last,  the  plaintiff's 
caboose.  The  pile  driver  was  dropped 
on  the  way,  at  Mayfield,  and  the  train 
thereafter  consisted  of  the  two  engines 
and  the  caboose.  The  plaintiff  was  sit- 
ting in  the  caboose,  making  up  a  re« 
port  of  his  trip  out  and  back,  when  the 
collision  occurred. 

Of  course  the  plaintiff  treats  the  round 
trip  as  one,  and  the  return  as  merely 
the  necessary  complement  of  the  trip 
out.  The  conclusion  is  drawn  that  the 
plaintiff  still  [204]  was  engaged  in  in- 
terstate commerce  because  the  train  out 
had  cars  destined  to  Tennessee.  But,  on 
the  other  hand,  the  trips  out  and  back 
were  distinct,  in  opposite  directions,  with 
different  trains.  The  plaintiff's  journey 
was  confined  wholly  to  Kentucky.  Only 
the  circumstance  that  the  southbound 
train  from  Paducah  carried  freight  des- 
tined to  beyond  Fulton  caused  him  to 
be  engaged  in  interstate  commerce  while 
on  that  trip.  On  the  return,  when  he 
was  injured,  all  the  freight  had  domes- 
tic destinations.  It  is  true  that  the 
grater  certainty  of  getting  trafiBc  going 
south  probably  was  the  chief  reason  for 
the  establishment  of  the  circuit;  but 
they  got  what  they  could  coming  back; 
generally  a  train  or  a  part  of  a  train. 
It  seems  to  us  extravagant  to  subordi- 
nato  the  northeriy  to  the  southerly  jour- 
ney so  completely  that  if,  on  the  lattor, 
there  happened  to  be  a  parcel  destined 
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beyond  the  state,  the  eonduetor  should 
be  regarded  as  still  engaged  in  commerce 
among  the  states  when  going  from  Ful- 
ton to  Paducahy  even  though  he  had  a 
full  train  devoted  solely  to  domestic  com- 
merce. For  it  must  be  remembered  that 
if  the  northerly  movement  is  regarded 
as  the  incident  of  the  southerly,  that 
subordination  is  independent  of  the  char- 
acter of  the  commerce,  and  depends  sole- 
ly on  the  fact  that  southerly  moving 
business,  no  matter  what,  induced  es- 
tablishing the  route.  Therefore  it  does 
not  matter  that  the  interstate  traffic 
moving  south  was  greater  than,  for  pur- 
poses of  illustration,  we  have  supposed. 
Judgment  reversed. 


[205]  BALTIMORE  ft  OHIO  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

JAMES  B.  WILSON. 
(See  S.  C.  Reporter's  ed.  205-208.) 

Siaster  and  servant  —  hoars  of  service 
—  employers'  liability  —  contributory 
negligence  —  assumption  of  risk. 

A  violation  of  the  Hours  of  Service 

Act  of  March  4,  1007   (34  Stat,  at  L.  1415, 


chap.  2030,  Comp.  Stat.  1013,  §  8677),  by 
keeping  a  railway  employee  on  duty  for 
more  than  sixteen  consecutive  hours,  ex- 
cludes, by  virtue  of  the  provisions  of  the 
Employers'  Liability  Aet  of  April  22,  1008 
(35  Stat,  at  L.  65,  chap.  140,  Comp.  Stat. 
1013,  §  8657),  §§  3,  4,  the  defenses  of  con- 
tributory negligence  and  assumption  of  risk 
in  an  action  by  such  employee  under  the 
latter  act  to  recover  for  injuries  received 
after  a  rest  of  fourteen  hours,  if  the  breach 
of  the  Hours  of  Service  Act  was  a  cause  con- 
tributing to  the  injury,  since  no  reason  can 
be  given  for  limiting  liability  to  injuries 
happening  while  the  violation  of  law  Is 
going  on,  and  the  ten-hour  rest  period  fixed 
by  the  Hours  of  Service  Act  is  a  minimum 
for  rest  after  work  no  longer  than  allowed, 
and  has  nothing  to  do  with  the  question  of 
the  varying  rest  necessary  after  work  has 
extended  beyond  the  lawful  time. 
[For  other  cases,  see  Master  nod  Servant.  II. 
a;  II.  b;  II.  c.  in  Digest  Sup.  Ct.  1908.] 

[No.  375.] 

Argued  December  5,  1016.    Decided  Decem- 
ber 18,  1916. 

IN  ERROR  to  the  Appellate  Court  for 
the  First  District  of  the  State  of  Dli- 
nois  to  review  a  judgment  which  affirmed 
a  judgment  of  the  Circuit  Court  of  Cook 
County,  in  that  state,  in  favor  of  plain- 


Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to  Lam- 
phere  v.  Oregon  R.  &  Nav.  Co.  47  L.R.A. 
(N.S.)  38,  and  Seaboard  Air  Line  R.  Co. 
V.  Horton,  L.R.A.1915C,  47. 

Effect  of  yiolation  of  hours  of  service 
lawB  on  liability  for  personal  injuries 
to  employees. 

It  was  held  in  Pelin  v.  New  York  C. 
ft  H.  R.  R.  Co.  102  App.  Div.  71,  92 
N.  Y.  Supp.  468,  that  a  i^way  company 
would  be  liable  for  the  death  of  a  loco- 
motive fireman,  caused  by  the  negligence 
of  the  crew  of  another  train,  who  had 
been  on  duty  continuously  for  more  than 
twenty-four  hours,  in  violation  of  a  stat- 
ute providing  that  a  railroad  company 
shall  not  '^permit  or  require  a  conductor, 
engineer,  fireman,  or  trainman,  who  has 
worked  in  any  capacity  for  twenty-four 
consecutive  hours,  to  go  again  on  duty, 
or  perform  any  kind  of  work,  until  he 
has  had  at  least  eight  hours'  rest."  The 
court  said:  "It  is  not  necessary  for 
the  plaintiff  to  prove  that  the  engineer 
was  asleep.  If,  by  reason  of  his  dazed 
mental  condition,  caused  by  his  pro- 
tracted employment  beyond  the  limits 

of  the  time  fixed  by  the  statute,  he  was 
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unable  to  apprehend  clearly  his  duties, 
and  the  collision  thereby  resulted,  then 
the  case  is  within  the  compass  of  the 
statute.  .  .  .  An  employee  is  debarred 
from  recovering  for  injuries  sustained 
through  the  negligence  of  a  fellow  work- 
man. With  that  protection  to  the  em- 
ployer, the  legislature  deemed  it  just, 
therefore,  to  the  workman,  to  safeguard 
the  employment  by  requiring  that  the 
efficiency  of  coemployees  be  kept  at  a 
fairly  high  standard.  One  of  the  means 
in  securing  that  object  was  to  put  a 
restriction  upon  the  consecutive  hours 
a  conductor,  engineer,  fireman,  or  train- 
man was  to  be  on  duty." 

A  violation  of  the  Federal  Hours  of 
Service  Act  prohibiting  more  than  six- 
teen hours  of  consecutive  service  from 
railway  employees  does  not  create  an 
unconditional  liability  on  the  part  of  the 
carrier  for  all  accidents  to  such  em- 
ployees happening  during  the  period  of 
service  beyond  the  statutory  limit,  iire- 
spective  of  proof  showing  a  connection 
between  the  accident  and  the  working 
overtime.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  McWhirter,  229  U.  S.  265,  67  L.  ed. 
1179,  33  Sup.  Ct.  Rep.  858,  reversincr 
146  Ky.  427,  140  S.  W.  672,  which  held 
that  the  language  of  the  provision  in 
question  is  mandiatory,  that  the  duty  it 
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tiff  in  an  action  brought  under  the  Fed- 
eral Hours  of  Service  and  Employers' 
Liability  Acts.     Affirmed. 

See  same  case  below,  194  HI.  App.  491. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jamaa  B.  Sheean  argued  the 
eanse,  and,  with  Messrs.  William  J.  Cal- 
houn, Will  H.  Lyford,  and  Qeori^  £. 
Hamilton  filed  a  brief  for  plaintiff  in 
error: 

This  court  will  foUow  the  construction 
placed  by  the  supreme  court  of  Illinois 
upon  §  121,  chap.  110,  Statutes  of  Illi- 
nois, as  to  the  force,  effect,  and  finality 
of  a  judgment  of  the  appellate  court  in 
eases  where  a  writ  of  certiorari  has 
been  denied  by  the  supreme  court. 

Morley  v.  Lake  Shore  A  M.  S.  R.  Co. 
146  U.  S.  162,  36  L.  ed.  925,  13  Sup. 
Ct.  Rep.  54;  Missouri,  K.  &  T.  R.  Co.  ▼. 
McCann,  174  U.  S.  580,  586,  43  L.  ed. 
1093, 1096, 19  Sup.  Ct.  Rep.  755. 

The  Illinois  supreme  court  has  con- 
strued this  section  as  meaning  that  a 
denial  by  the  supreme  court  of  a  petition 
for  writ  of  certiorari  operates  as  an  af- 
firmance by  the  supreme  court  of  the 
judgment  below. 

Soden  v.  Claney,  269  111.  98,  109  N. 
E.  661 ;  Erlinger  v.  St.  Louis  &  0.  T. 

imposes  is  a  definite,  absolute  duty,  non- 
performance of  which  may  not  be  ex- 
cused by  a  showinsT  on  the  part  of  the 
railroad  company  of  the  use  of  ordinary 
care  or  reasonable  diligence  to  perform 
it,  and  of  inability  to  do  so,  and  that 
violation  of  the  statutory  duty  is  negli- 
gence per  se^ 

A  casual  connection  between  the  uur 
lawful  employment  and  the  injury  of 
which  complaint  is  made  must  be  shown. 
Inland  Steel  Co.  v.  Tedinak,  172  Ind. 
423,  139  Am.  St.  Reo.  389,  87  N.  E.  229. 

Something  more  than  the  mere  viola- 
tion of  the  Hours  of  Service  Act  must 
be  proved  in  order  to  create  liability  for 
an  accident  to  a  railway  employee.  It 
must  be  proved  that  the  violation  of  the 
statute  was  the  proximate  cause  of  the 
accident.  This  proof  cannot  be  supplied 
by  implication.  It  must  be  alleged  and 
proved  that  the  violation  of  the  statute 
was  directly  attributable  to  the  act  of 
working  overtime.  Bjomsen  v.  Northern 
P.  R.  Co.  84  Wash.  220,  146  Pac.  575. 

In  a  suit  under  a  state  statute  which 

provides  that  no  employee  of  a  common 

carrier  who  may  be  injured  or  killed 

shall  be  held  to  have  been  guilty  of  con- 

tributonr  ne^^Iigence  in  any  case  where 

the  vioi.ntion  by  such  common  carrier, 

its  ofiicialj,  agents,  or  employees,  of  any 
01  L.  cd. 


R.  Co.  245  111.  304,  92  N.  B.  153;  La 
Monte  V.  Kent,  253  lU.  230,  97  N.  E. 
387. 

Messrs.  Will  H.  Lyford  and  Qeorge 
E.  Hamilton  also  filed  a  separate  brief 
for  plaintiff  in  error: 

''Deadhead''  time  should  not  be  includ- 
ed in  computing  the  sixteen-hour  period 
contemplated  by  the  Hours  of  Service 
Act. 

Osborne  v.  Cincinnati,  N.  O.  ft  T.  P. 
R.  Co.  158  Ky.  176,  164  S.  W.  818,  Ann. 
Cas.  1915D,  449. 

The  disability  of  the  defendant  in 
error  to  perform  the  duties  of  his  dan- 
gerous occupation  with  a  degree  of  care 
commensurate  with  the  hazards  of  that 
occupation,  and  which  disability  was 
known  to  him,  and  not  communicated  to 
his  employer,  defeats  recovery,  unless, 
at  the  time  of  his  injury,  the  very  fact 
of  his  then  being  on  duty  was  a  vio- 
lation of  the  Hours  of  Service  Act. 

Smith  V.  Atchison,  T.  &  S.  F.  R.  Co. 
39  Tex.  Civ.  App.  468,  87  S.  W.  1052; 
Schweig  V.  Chicago,  M.  &  St.  P.  R.  Co. 
132  C.  C.  A.  660,  216  Fed.  750,  7  N.  C. 
C.  A.  135. 

Under  the  Federal  Hours  of  Service 
Act,   as   authoritatively   interpreted    by 

law  enacted  for  the  safety  of  employees 
or  persons,  contributed  to  the  injury  or 
death  of  such  employee,  the  court  will 
not  read  into  these  provisions  those  of 
another  statute,  that  contributory  negli- 
gence shall  not  be  a  defense  where  an 
employee  is  injured  while  being  required 
to  work  in  excess  of  the  hours  provided 
by  the  statute,  so  as  to  make  it  unneces- 
sary to  show  that  the  fact  that  the 
employee .  was  working  overtime  con- 
tributed to  his  injury;  but  whether  the 
violation  of  that  statute  in  fact  con- 
tributed to  his  injury  is  a  question  for 
the  jury,  and  if  they  should  find  that  it 
did,  then  the  defense  of  contributory 
negligence  is  not  available.  Elansas  Citv 
&  M.  R.  Co.  ▼.  Huff,  116  Ark.  461, 173  S. 
W.  419. 

The  ruling  in  Baltimorb  ft  0.  R.  Co. 
V.  Wilson,  that  the  defenses  of  assump- 
tion of  risk  and  contributory  negligence 
were  excluded  by  the  provisions  of  the 
Federal  Employers'  Liability  Act,  §§  3 
and  4,  if  a  breach  of  the  Hours  of  Serv- 
ice Act  contributed  to  the  injury,  was 
anticipated  in  Schweig  v.  Chicago,  M. 
&  St.  P.  R.  Co.  132  C.  C.  A.  660,  216  Fed. 
750,  affirming  205  Fed.  96,  where  the 
court  said  that  if  the  deceased  railway 
employee  was  within  the  Hours  of  Serv- 
ice Act,  and  a  violation  of  the  terms  of 
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this  eonrt,  a  pi^ximate  relationship  most 
be  established  between  the  injury  and 
the  violation  of  the  law,  even  where,  at 
the  time  of  the  injury,  the  very  fact  of 
claimant  being  then  on  dnty  is  violative 
of  the  law. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McWhir- 
ter,  229  U.  8.  265,  57  L.  ed.  1179,  33  Sup. 
Ct.  Rep.  858;  Atchison,  T.  ft  S.  F.  K. 
Co.  V.  Swearingen,  239  U.  S.  339,  60. L. 


ed.  317,  36  Sup.  Ct.  Rep.  121,  10  N.  C. 
C.  A.  778. 

By  the  Hours  of  Service  Act  Congress 
has  legislatively  determined  the  boun- 
daries of  the  employer's  liability  for  in- 
juries caused  by  permitting  employees  to 
be  on  duty  an  excessive  number  of  hours. 

Staley  v.  Illinois  C.  R.  Co.  268  HL 
356,  L.R.A.1916A,  450,  109  N.  E.  342; 
Erie  R.  Co.  v.  New  York,  233  U.  S.  671, 


that  act  was  the  cause  of  his  death,  he 
did  not  assume  the  risk,  being  relieved 
of  such  assumption  by  the  provision  of 
§  4  of  the  Employers'  Liability  Act,  that 
an  employee  shall  not  be  held  to  have 
assumed  the  risk  in  any  case  where  the 
violation  by  the  carrier  of  any  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  his  death  or  injury. 

Where  the  statutes  do  not  expressly 
abrogate  the  defenses  of  assumption  of 
risk  or  contributory  negligence,  the  serv- 
ant's own  violation  of  the  statutory  lim- 
itation of  the  hours  of  his  employment 
bars  his  recovery. 

The  purpose  of  statutes  limiting  the 
hours  of  labor  is  to  protect  the  employee 
or  the  public,  and  they  do  not  abrogate 
the  defenses  of  contributory  negligence 
or  assumption  of  risk  in  an  action  for 
damages  for  personal  injuries  to  the 
servant,  against  the  employer,  unless 
they  so  declare,  their  effect  being  to  ren- 
der a  failure  to  comply  with  their  re- 
quirements negligence  per  se,  or  legal 
negligence,  and  not  to  excuse  negligence 
in  other  persons;  so,  if  a  violation  of 
the  statute  by  the  employer  is  negli- 
gence, it  is  equally  so  on  the  part  of  the 
employee,  and  if  the  disobedience  of 
the  employer  is  the  proximate  cause  of 
the  injuries,  so  the  dereliction  on  the 
part  of  the  employee  must  be  regarded  as 
a  contributory  proximate  cause,  or  an 
indication  that  he  assumed  the  risk,  in 
which  case  the  employee  cannot  recover, 
because,  in  alleging  the  injury,  he  must, 
of  necessity,  allege  his  own  fault.  And 
these  defenses  may  likewise  be  made 
against  the  wife  and  children  of  a  de- 
ceased employee.  Melville  v.  Butte-Ba- 
laklava  Copper  Co.  47  Mont.  1, 130  Pac. 
441. 

So,  in  Smith  v.  Atchison,  T.  &  S.  F. 
R.  Co.  39  Tex.  Civ.  App.  468,  87  S.  W. 
1052,  it  was  held  that  an  engineer  who, 
after  having  worked  sixteen  hours, 
started  on  another  run  and  fell  asleep 
on  his  engine,  because  of  his  ph3rsical 
exhaustion  after  having  been  on  duty 
for  thirty-one  hours  without  rest,  and 
was  injured  in  a  collision  which  would 
have  been  avoided  had  he  been  awake 
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and  attentive  to  duty,  assumed  the  risk 
by  consenting  to  work  longer  than  his 
strength  woidd  reasonably  permit,  and 
longer  than  the  statutory  limitation,  and 
was  therefore  not  entitled  to  recover 
for  his  injuries.  The  court  said:  ''It 
may  have  been  a  violation  of  a  statute 
upon  the  part  of  appellee  to  require  ap- 
pellant to  work  over  sixteen  hours  un- 
less there  was  actual  necessity  for  it, 
and  in  case  others  had  been  injured 
through  the  violation  of  law,  appellee 
would  doubtless  be  held  liable;  but  ap- 
pellant voluntarily  acted  with  appellee 
in  the  violation  of  the  statute,  and  will 
be  held  to  have  assumed  all  risks  aris- 
ing from  such  act.^ 

A  member  of  a  train  crew  who  was 
injured  in  endeavoring  to  get  aboard  a 
moving  freight  train  on  which  he  was 
employed,  by  reason  of  his  physical  ex- 
haustion and  inability  properly  to  exert 
himself  for  his  own  safety  and  protec- 
tion, due  to  continuous  employment  for 
twenty-three  hours  without  sleep  and 
proper  nourishment,  or  opportunity  to 
obtain  it,  is  not  entitled  to  recover, 
where  he  was  violating  the  criminal  laws 
of  the  state  in  remaining  on  duty  for 
more  than  sixteen  hours.  Lloyd  v.  North 
Carolina  R.  Co.  151  N.  C.  536,  45  L.R.A. 
(N.S.)  378,  66  S.  E.  604. 

In  Inland  Steel  Co.  v.  Tedinak,  172 
Ind.  423,  139  Am.  St.  Rep.  389,  87  N.  E. 
229,  a  recovery  was  allowed  where  a 
child,  employed  under  the  statutory  age, 
was  also  required  to  work  more  than 
the  number  of  hours  prescribed  by  stat- 
ute; the  court  expressly  holds  that  nei- 
ther the  defense  of  assumption  of  risk 
nor  of  contributory  negligence  was  avail- 
able to  the  master;  but  this  statement 
seems  directed  rather  to  the  cause  of 
action  based  on  the  violation  of  the 
statute  forbidding  the  employment  of 
children  under  a  certain  age,  than  to 
the  violation  of  the  statute  limiting  the 
hours  of  labor. 

On  construction,  applicability,  and  ef- 
fect of  hours  of  service  laws — see  note 
to  Qreat  Northern  R.  Co.  v.  United 
SUtes,  L.R.A.1915D,  408. 
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58  L.  ed.  1149,  62  LJt.A.(N.8.)  266|  34 
Sup.  Ct.  Bep.  756,  Ann.  Cas.  1915D,  138. 

Mr.  Mona  !▼«•  aigned  the  cause  and 
filed  a  brief  for  defendant  in  error: 

The  complete  record  diacloses  no  cer- 
tificate of  importance  denied  by  the  ap- 
pellate court,  no  application  therefor, 
and  no  prayer  for  an  appeal  in  that 
court. 

Fisher  ▼.  Perkins,  122  U.  8.  522,  30 
L.  ed.  1192,  7  Sup.  Ct  Rep.  1227. 

Everything  was  not  done  that  could 
be  done  to  take  the  case  to  the  highest 
court  of  the  state. 

Gregory  v.  McVeigh,  23  Wall  294,  23 
L.  ed.  156;  Stratton  ▼.  Stratton,  239  U. 
S.  55,  60  L.  ed.  142,  36  Sup.  Ct.  Rep. 
26. 

It  is  certified  by  the  presiding  justice 
of  the  appellate  court,  that  that  court 
is  the  highest  court  of  the  state  in  which 
a  decision  in  this  case  could  be  had. 
However,  that  the  certificate  of  the  pre- 
siding justice  cannot  in  itself  confer 
jurisdiction  is  too  plain  for  controversy. 

Consolidated  Turnp.  Co.  v.  Norfolk  A 
0.  V.  R.  Co.  228  U.  S.  326,  335,  57  L. 
ed.  857,  862,  33  Sup.  Ct.  Rep.  510. 

No  Federal  question,  substantial,  and 
not  frivolous,  has  been  reserved  for  re- 
view. 

Stickney  v.  Kelsey,  209  U.  S.  419,  420, 
52  L.  ed.  863,  864,  28  Sup.  Ct.  Rep.  508; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Howard, 
13  How.  307,  343,  14  L.  ed.  157,  172; 
Hartford  Life  Annuity  Ins.  Co.  v.  Un- 
sell,  144  U.  S.  439,  451,  36  L.  ed.  496, 
500, 12  Sup.  Ct.  Rep.  671;  Little  Rock  * 
M.  R.  Co.  V.  Moseley,  6  C.  C.  A.  225,  12 
U.  S.  App.  514,  56  Fed.  1009;  West  Chi- 
cago Street  R.  Co.  v.  Foster,  175  111. 
396,  51  N.  E.  690;  Woods  v.  Dailey,  211 
IlL  498,  71  N.  E.  1068;  Scott  v.  Parlin 
ft  O.  Co.  245  nL  460,  92  N.  E.  318; 
Heidenreich  v.  Brenner,  260  111.  439, 103 
N.  E.  275 ;  Holloway  v.  Dunham,  170  U. 
S.  615,  619,  42  L.  ed.  1165, 1167, 18  Sup. 
Ct  Rep.  784;  Union  Ins.  Co.  ▼.  Smith, 
124  U.  S.  405,  424,  31  L.  ed.  430,  505, 
8  Sup.  Ct  Rep.  534;  Norfolk  ft  W.  R. 
Co.  V.  Earnest,  229  U.  S.  114,  122,  57 
L  ed.  1096,  1101,  33  Sup.  Ct  Rep.  654, 
Ann.  Cas.  1914C,  172. 

At  the  time  of  his  injury  plaintiff  was 
on  duty  in  violation  of  the  Hours  of 
Service  Act 

Missouri  P.  R.  Co.  y.  Mackey,  33 
Kan.  298,  6  Pac.  291;  San  Pedro,  L.  A. 
ft  S.  L.  R.  Co.  V.  United  SUtes,  130 
C.  C.  A.  28,  213  Fed.  326;  Missouri,  K. 
ft  T.  R.  Co.  V.  United  States,  231  U.  S. 
112,  119,  58  L.  ed.  144,  146,  34  Sup. 

Ct.  Rep.  26;  United  States  v.  Chicago. 
•1  li.  ed. 


M.  ft  P.  S.  R.  Co.  197  Fed.  624;  United 
States  V.  Chicago  ft  N.  W.  R.  Co.  219 
Fed.  342;  Northern  P.  R.  Co.  v.  United 
States,  136  C.  C.  A.  200,  220  Fed.  108, 
afftrming  213  Fed.  539;  Baltimore  ft  O. 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 221  U.  S.  612,  619.  55  L.  ed.  878, 
883,  31  Sup.  Ct  Rep.  621;  Northern  P. 
R.  Co.  V.  United  SUtes,  130  C.  C.  A. 
157,  213  Fed.  577;  Delano  v.  United 
SUteflL  136  C.  C.  A.  243,  220  Fed.  635; 
United  SUtes  v.  Chicago  ft  N.  W.  R.  Co. 
219  Fed.  342;  United  States  v-  Chicago, 
M.  ft  P.  S.  R.  Co.  195  Fed.  783;  United 
States  V.  Northern  P.  R.  Co.  213  Fed. 
539 :  Osborne  v.  Cincinnati,  N.  0.  ft  T. 
P.  B.  Co.  158  Ky.  176,  164  S.  W.  818, 
Ann.  Cas.  1915D,  449;  United  States  v. 
Grand  Rapids  ft  L  R.  Co.  140  C.  C.  A. 
177,  224  Fed.  667. 

Plaintiff  did  not  assume  the  risk. 

Smith  V.  Atchison,  T.  ft  S.  F.  R.  Co. 
39  Tex.  Civ.  App.  468,  87  S.  W.  1052; 
Streeter  v.  Western  Wheeled  Scraper 
Co.  254  HI.  248,  41  L.R.A.(N.S.)  628, 
98  N.  E.  541,  Ann.  Cas.  1913C,  204,  1 
N.  C.  C.  A.  828;  Narramore  v.  Cleveland, 
C.  C.  ft  St  L.  R.  Co.  48  L.R.A.  68,  37 
C.  C.  A.  499,  96  Fed.  298. 

Having  submitted  the  question  wheth- 
er a  violation  of  the  Hours  of  Service 
Act  contributed  to  the  injury  as  a  ques- 
tion of  fact,  defendant  cannot  now  urge 
it  as  a  question  of  law. 

Qascoigne  v.  Metropolitan  West  Side 
Elev.  R.  Co.  239  111.  22,  87  N.  E.  883,  16 
Ann.  Cas.  115;  Chicago  Terminal  Trans- 
fer R.  Co.  V.  Schmelling,  197  HI.  619, 
64  N.  E.  714;  Spring  Valley  Coal  Co.  v. 
Robizas,  207  111.  226,  69  N.  E.  925; 
Domando  v.  Parker- Washington  Co.  163 
HL  App.  158;  Haynes  v.  Century  Coal 
Co.  171  IlL  App.  89. 

One  cannot  complain  of  his  opponent's 
instructions  when  his  own  lay  down  the 
same  rule  of  law. 

Consolidated  Coal  Co.  v.  Haenni,  146 
111.  614,  35  N.  E.  162;  Chicafiro  ft  A.  R. 
Co.  V.  Harrington,  192  111.  25,  61  N.  E. 
622;  Flood  v.  Keeley  Brewing  Co.  175 
HI.  App.  444. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  an  action  for  personal  injuries, 
brought  under  the  Hours  of  Service  Act, 
March  4,  1907,  chap.  2939,  §  2,  34  Stat 
at  L.  1415,  1416,  Comp.  SUt.  1913,  §§ 
8677,  8678,  and  the  Employers'  Liability 
Act,  April  22,  1908,  chap.  149,  35  Stat 
at  L.  65,  Comp.  Stat.  1913,  §  8657. 

There  is  a  count  alleging  an  improper 
construction  of  tracks,  and  there  are 
others,  which  alone  are  of  importance 
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herOi  alleging  that  the  plaintiff  was  kept 
on  daty  for  more  than  sixteen  hours, 
and  snbseqaently  (we  may  take  it  in 
fact  to  have  been  fourteen  hours  later) 

fut  on  duty  again  and  injured  because 
207]  he  was  so  exhausted  as  to  be  un- 
able to  protect  himself  in  the  work  that 
he  was  attempting  to  perform.  At  the 
trial  the  judge  instructed  the  jury  that 
if  they  found  that  the  defendant  had 
been  guilty  of  the  breach  of  duty  al- 
leged, and  that  the  breach  proximately 
contributed  to  the  plaintiff's  injury, 
then  they  should  not  consider  n^ligence, 
if  any,  on  the  part  of  the  plaintiff,  in 
determining  the  amount  of  the  plain- 
tiff's damages,  if  any.  In  other  words, 
under  §  3  of  the  Employers'  Liability 
Act,  he  allowed  a  violation  of  a  statute 
enacted  for  the  safety  of  employees  to 
be  found  to  exclude  contributory  negli- 
gence, although  at  the  time  of  the  acci- 
dent the  violation  was  fourteen  hours 
old. 

It  is  not  important  to  give  the  par- 
ticulars of  the  accident.  The  plaintiff 
was  a  freight  conductor,  and  was  in- 
tending to  cut  a  ear  with  a  hot  box  out 
of  a  train.  He  stood  on  the  running 
board  at  the  rear  of  an  engine  on  a  side 
track  until  it  drifted  abreast  of  the 
car  standing  on  the  main  track,  when 
he  stepped  off  and  was  very  badly  hurt. 
The  first  step  in  the  railroad's  real 
defense  was  that  the  plaintiff  was  not 
kept  on  duty  more  than  sixteen  hours, — 
a  proposition  that  there  was  substantial 
evidence  to  maintain.  But  that  having 
been  overthrown  by  the  verdict,  it  con- 
tends that  the  injury  must  happen  dur- 
ing the  violation  of  law,  or  at  least  that 
the  Hours  of  Service  Law  fixes  the  limit 
of  possible  connection  between  the  over- 
work and  the  injury  at  ten  hours  by  the 
provision  that  an  employee,  after  being 
continuously  on  duty  for  sixteen  hours, 
shall  have  at  least  ten  consecutive  hours 
off.  It  also  objects  that  the  plaintiff,  if 
feeling  incompetent  to  work,  should 
have  notified  the  defendant.  But  no 
reason  can  be  given  for  limiting  liabil- 
ity to  injuries  happening  while  the  vio- 
lation of  law  is  g^ing  on,  and  as  to  the 
ten  hours,  the  statute  fixes  only  a  mini- 
mum, and  a  minimum  for  rest  after  work 
no  longer  than  allowed.  It  has  nothing 
to  do  with  the  [298]  question  of  the 
varying  rest  needed  after  work  extended 
beyond  the  lawful  time.  In  this  case 
there  was  evidence  that  whether  tech- 
nically on  duty  or  not,  the  plaintiff  had 
been  g^atly  overtaxed  before  the  final 
strain  of  more  than  sixteen  hours,  and 
that,  as  a  physical  fact,  it  was  far  from 
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impossible  that  the  fatigue  should  have 
been  a  cause  proximately  contributing 
to  all  that  happened.  If  so,  then  by  the 
Employers'  Liability  Act,  §§  3  and  4, 
questions  of  negligence  and  assumption 
of  risk  disappear. 
Judgment  af&rmed. 


PENNSYLVANIA  RAILROAD  COMPANY, 

Plff.  in  Err., 

V. 

STINEMAN   COAL   MINING   C03iPANY. 

(See  S.  C.  Reporter *8  ed.  298-303.) 

Courts  —  jurisdiction  —  suit  against 
interstate  carrierH  —  car  distribution 
—  administrative  question. 

1.  A  state  court  has  jurisdiction  with- 
out previous  action  by  the  Interstate  Com- 
merce Commission  of  a  suit  by  a  coal  min- 
ing company  against  an  interstate  carrier 
to  recover  the  (Simages  arising  in  interstate 
commerce  out  of  the  latter's  failure  to  fur- 
nish such  company  with  the  number  of  coal 
cars  to  which  it  claims  to  be  entitled  under 
the  carrier's  own  rule  for  car  distribution, 
since,  the  rule  itself  not  being  attacked, 
there  was  no  administrative  question  in- 
volved. 

I  For  other  cases,  see  Courts,  VI.  a;  Carriers, 
III.  e,  in  Digest  Sup.  Ct.  1908.] 

Courts  —  jurisdiction  —  suit  against 
Interstate  carriers  —  car  distribu- 
tion —  administrative  questions. 

2.  The  carrier^s  defense  at  the  trial  of 
a  suit  brought  by  a  shipper  to  recover  the 
damages  arising  m  interstate  commerce  out 
of  the  carrier's  failure  to  furnish  such 
shipper  with  the  cars  to  which  it  claimed 
to  be  entitled  under  the  carrier's  own  rule 
for  car  distribution,  that  the  rule  invoked 
by  the  shipper  was  discriminatory,  and 
therefore  not  an  appropriate  test  of  the 
shipper's  right  or  the  carrier's  duty,  did 
not  oust  the  state  court  of  jurisdiction, 
where  the  administrative  question  thus  pre- 
sented was  not  then  an  open  one,  such  rule 
having  theretofore  been  found  by  the  Inter- 
state   Commerce    Commission,    upon    com- 

Note. — On  duty  of  railroad  company 
to  furnish  cars  to  shippers — see  note  to 
Houston,  E.  &  W.  T.  R.  Co.  v.  Campbell, 
43  L.R.A.  226. 

On  duty  of  carrier  to  furnish  cars  in* 
dependently  of  contract — sec  note  to 
Illinois  C.  R.  Co.  v.  River  &  Rail  Coal 
&  C.  Co.  44  L.R.A.(N.S.)  643. 

On  discrimination  in  furnishing  cars 
to  shipper — see  note  to  Di  Qiorgio  Im- 
porting &  S.  S.  Co.  V.  Pennsylvania  R. 
Co.  8  L.R.A.(N.S.)  112. 

As  to  jurisdiction  and  power  of  In- 
terstate Commerce  Commission — see  note 
to  United  States  v.  Tozer,  2  L.R.A.  440. 

242  U.  8. 
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plaint  of  other  ahipperi,  to  be  unjustly  dii- 
criminatory. 

[For  other  cases,  gee  Courts,  VI.  a ;  Carriers, 
III.  e,  in  Digest  Sup.  Ct.  1908.] 

Interstate  Commerce  Commission  — 
JndlcUil  respect  for  findiiiics  —  dls- 
erlmination  —  carrier's  rule  for  car 
distribution. 

3.  No  recovery  may  be  had  in  a  suit 
brought  in  a  state  court  by  a  shipper  to 
recover  damages  arising  in  interstate  com- 
merce out  of  the  carrier's  failure  to  fur- 
nish a  shipper  with  the  cars  to  which  it 
claimed  to  be  entitled  under  the  carrier's 
own  rule  for  car  distribution,  where,  be- 
fore the  trial,  though  after  the  period 
covered  by  the  suit»  the  Interstate  Com- 
merce Commission,  upon  complaint  of  other 
shippers  and  after  a  full  hearing,  had 
found  that  such  rule  was  unjustly  dis- 
criminatory, and  had  directed  the  carrier 
to  give  no  further  effect  to  it,  and,  recog- 
nising that  shippers  who  had  been  injured 
through  its  operation  in  the  past  were  en- 
titled to  reparation,  had  proceeded  to  award 
reparation  to  such  shippers  as  appeared  and 
adequately  proved  their  injury  and  the 
amount  of  damans  sustained,  the  Commis- 
sion's report  making  it  plain  that  the  find- 
ing was  not  based  upon  any  temporary 
condition,  but  upon  what  inhered  in  the 
rule,  and  therefore  was  true  from  the  time 
of  its  adoption. 

CFor  other  cases,  see  Interstate  Commerce  Com- 
nission.  in  Digest  Sup.  Ct.  1008.] 

[No.   11.] 

Argued  May  14,  1915.  Kestored  to  docket 
for  reargument  June  14,  1915.  Reargued 
October  25,  1915.  Decided  December  18. 
1916. 


TN  ERROR  to  tlie  Supreme  Court  of 
-■-  the  State  of  Pennsylvania  to  review 
a  judgment  which  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  of  Clear- 
fidd  County,  in  that  state,  in  favor  of  a 
shipper  in  an  action  against  an  inter- 
state carrier  to  recover  damages  arising 
in  interstate  eommerce  from  the  carrier's 
failure  to  furnish  the  shipper  with  the 
ears  to  which  it  claimed  to  be  entitled 
under  the  carrier's  own  rule  for  car  dis- 
tribution.    Reversed. 

See  same  case  below,  241  Pa.  509,  88 
Atl.  761. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  L  Oowen  and  John  G. 
Jobnaon  argued  the  cause,  and,  with  Mr. 
Frederic  D.  McKenney,  filed  a  brief  for 
plaintiff  in  error. 

Messrs.  A.  L.  Ode  and  A.  M.  live- 
right  argued  the  cause  and  filed  a  brief 

for  defendant  in  error. 
•1  L.  ed. 


Mr.  Justice  Van  Diivantttr  delivered 

the  opinion  of  the  cou'-t: 

In  a  state  court  in  Pennsylvania  the 
coal  company  recovered  a  judgment 
against  the  railroad  company  for  dam- 
ages resulting,  as  was  claimed,  i'rom  un- 
just discrimination  practised  in  the  dis- 
tribution of  coal  cars  in  times  of  car 
shortage;  and  the  supreme  court  of  the 
state  affirmed  the  judgment  241  Pa. 
509,  88  AtL  761. 

The  suit  related  to  both  intrastate  and 
interstate  commerce,  and  whether,  in  re- 
spect of  the  latter,  it  could  be  brought 
in  a  state  court  consistently  with  the 
Interstate  Commerce  Act  is  the  first 
question  presented. 

The  coal  company  was  engaged  in  coal 
mining  ob  the  carrier's  line  in  Pennsyl- 
vania, and  was  shipping  the  coal  to 
points  in  that  and  other  states.  Other 
coal  companies  were  engaged  in  like 
operations  in  the  same  district.  A 
[300]  rule  of  the  carrier  provided  for 
a  pro  rata  distribution  of  the  available 
supply  of  coal  cars  in  times  of  car  short- 
age, but  did  not  require  or  contemplate 
that  individual  cars,  owned  dr  controlled 
by  the  shipi>er,  should  be  charged  against 
his  distributive  share.  Without  quea- 
tioning  the  reasonableness  of  this  rule, 
but,  on  the  contrary,  assuming  that  it 
was  unobjectionable  and  became  the  true 
measure  of  the  shipper's  right  and  the 
carrier's  duty,  the  coal  company  claimed 
that  the  carrier  had  unjustly  discrimi- 
nated against  it  to  its  damage  by  fur- 
nishing it  a  smaller  number  of  cars,  and 
some  of  its  competitors  a  greatet  number, 
than  the  rule  contemplated  or  permitted. 
In  other  words,  the  claim  was  not  that 
the  rule  was  discrimiuatory,  but  that  it 
was  violated  or  unequally  enforced  by 
the  carrier.  Of  such  a  suit  we  said  in 
Pennsylvania  R.  Co.  v.  Puritan  Coal 
Min.  Co.  237  U.  S.  121,  131,  132,  69  L. 
ed.  867,  873,  35  Sup.  Ct.  Rep.  484,  where 
the  provisions  of  the  Interstate  Com- 
merce Act  were  exteiisivelv  considered: 
"There  is  no  administrative  question  in- 
volved, the  courts  being  called  on  to  de- 
cide a  mere  question  of  fact  as  to  wheth- 
er the  carrier  has  violated  the  rule 
to  plaintiflTs  damage.  Such  suits,  though 
against  an  interstate  carrier  for  dam- 
ages arising  in  interstate  commerce,  may 
be  prosecuted  either  in  the  state  or  Fed- 
eral courts."  Adhering  to  this  view,  we 
think  the  suit  was  properly  brought  in 
a  state  court.  See  Pennsylvania  R.  Co. 
V.  Sonman  Shaft  Coal  Co.  242  U.  S. 
120.  ante,  188,  37  Sup.  Ct.  Rep.  46. 

But  it  is  suggested  that,  in  the  course 
of  the  trial,  an  administrative  question— 
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one  which  the  aet  intends  the  Interstate 
Commerce  Commission  shall  solve — ^was 
brought  into  the  suit,  and  that  this  dis- 
abled the  court  from  proceeding  to  a 
decision  upon  the  merits.  The  sugges- 
tion is  grounded  upon  the  fact  thai  one 
of  the  carrier's  defenses  at  the  trial  was 
to  the  effect  that  the  rule  invoked  by 
the  coal  company  as  fixing  its  quota  of 
the  cars  was  unjustly  discriminatory,  and 
therefore  not  an  appropriate  test  of  the 
shipper's  ru;ht  or  the  carrier's  duty.  We 
think  the  [301]  suggestion  is  not  well 
taken.  The  administrative  question, 
which  was  whether  the  rule  was  reason- 
able or  otherwise,  was  not  then  an  open 
one.  It  had  been  theretofore  determined 
in  the  mode  contemplated  by  the  act. 
Upon  the  complaint  of  other  shippers, 
and  after  a  full  hearing,  the  Commission 
had  found  that  the  rule  was  unjustly 
discriminatory,  and  had  directed  the  car- 
rier to  give  no  further  effect  to  it  See 
Hillsdale  Coal  ft  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  19  Inters.  Com.  Rep.  356; 
Jacoby  v.  Pennsylvania  R.  Co.  19  Inters. 
Com.  Rep.  392,  23  Inters.  Com.  Rep.  186. 
This  was  shown  by  the  reports  and  or- 
ders of  the  Commission,  which  were  pro- 
duced in  evidence.  Thus  there  was  no 
jurisdictional  obstacle  at  this  point. 

The  Commission  deemed  it  essential  to 
a  fair  distribution  in  times  of  car  short- 
age that  individual  cars,  owned  or  con- 
trolled by  the  shipper,  should  be  charged 
ag^ainst  his  distributive  share,  and  be- 
cause the  rule  here  took  no  account  of 
such  cars  the  Commission  found  that  it 
was  unjustly  discriminatory.  This  oc- 
curred two  years  before  the  trial,  but 
after  the  period  covered  by  the  suit. 
As  part  of  its  defense  the  carrier  claimed 
that  the  cars  distributed  to  the  coal  com- 
pany during  that  period  included  many 
individual  cars  controlled  by  the  latter, 
and  that  these  were  not  charged  against 
its  distributive  share.  Evidently  intend- 
ing to  recognize  that  this  was  so,  and 
desiring  to  shorten  the  trial,  the  parties 
agreed  that  a  verdict  should  be  taken 
for  the  coal  company  in  a  designated 
sum,  subject  to  the  condition,  among 
others,  that  "if,  under  the  practice,  the 
law,  and  the  rules,"  the  court  should 
conclude  that  ''the  plaintiff  company 
should  have  been  charged  with  individual 
cars,"  then  judgment  should  he  entered 
for  the  carrier  non  obstante  veredicto. 
The  verdict  was  taken  and  judgment  en- 
tered thereon,  the  court  concluding  that 
the  rule  should  be  respected  notwith- 
standing the  Commission's  finding.  Cora- 
Slaint  IS  made  of  this  decision,  and  we 
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think  it  was  wrong.  That  this  shipper 
was  not  a  party  to  the  proceeding  be- 
fore the  Commission  hardly  needs  no- 
tice, no  point  being  made  of  it  in  [802] 
the  briefs.  And  it  is  not  a  valid  objec- 
tion that  the  finding  came  after  the  peri- 
od to  which  the  suit  relates.  The  act 
contemplated  that  the  proceeding  should 
be  conducted  in  the  interest  of  all  the 
shippers  who  had  been,  or  were  likely 
to  be,  affected  by  the  rule,  and  not  mere- 
ly in  the  interest  of  those  who  filed  the 
complaint.  The  purpose  was  to  deter- 
mine the  character  of  the  rule  for  the 
equal  benefit  of  all,  to  the  end  not  only 
that  discrimination  thereunder  in  the  fu- 
ture might  be  prevented,  but  also  thai 
such  discrimination  in  the  past  might  be 
redressed.  So  understanding  the  act,  the 
Commission,  upon  finding  the  rule  un- 
justly discriminatory,  ordered  the  car- 
rier to  cease  giving  effect  to  it,  and  also 
recognized  that  shippers  who  had  been 
injured  through  its  operation  in  the  past 
were  entitled  to  reparation.  And  the 
Commission  proceeded  to  award  repara- 
tion to  such  shippers  as  appeared  and 
adequately  proved  their  injury  and  the 
amount  of  damages  sustained.  Not  only 
so,  but  the  Commission's  report  makes  it 
plain  that  the  finding  was  not  based  upon 
any  temporary  or  changeable  condition 
existing  at  the  time,  but  upon  what  in- 
hered in  the  rule,  and  therefore  was 
true  from  the  time  of  its  adoption.  The' 
legal  propriety  of  the  Commission's  find- 
ing is  not  questioned,  bat  only  that  it 
operates  to  discredit  the  carrier's  rule  as 
respects  earlier  transactions. 

In  the  circumstances  stated  we  are  of 
opinion  that  effect  must  be  given  to  the 
Commission's  finding,  even  though  it  came 
after  the  transactions  in  question,  and 
that  a  recovery  by  the  coal  company 
cannot  be  permitted  without  departing 
from  the  uniformity  and  equality  of 
treatment  which  the  act  is  intended  to 
secure.  Only  through  an  enforcement  of 
the  discriminatory  rule,  and  of  the  par- 
ticular feature  which  made  it  discrimina- 
tory, can  a  recovery  be  had.  A  right 
to  recover  independently  of  that  ia  neith- 
er shown  nor  claimed.  In  short,  the 
coal  company  concedes  that  it  received 
all  the  cars  to  which  it  would  have  been 
entitled  under  a  reasonable  rule,  and  yet 
seeks  to  recover  [303]  upon  the  ground 
that  more  cars  were  not  delivered  to  it 
under  a  rule  which  was  unreasonable,  be- 
cause unduly  discriminatory  in  its  favor. 
Consistently  with  the  act  this  cannot  be 
done. 

Judgment  reversed. 

S4S  u.  a 
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ERIE  RAILROAD  COMPANY,  Plff.  in  Err., 

▼. 

JABIES  T.  WELSH. 

(See  8.  C.  Reporter's  ed.  80^-307.) 

Maelcr  and  eerrant  —  emplojere'  lia- 
bility —  when  eerrant  Is  engaged  In 
Interstate  commerce. 

1.  The  true  test  as  to  whether  an  in- 
jured railway  employee  was  engaged  in  in* 
terstaie  commerce  at  the  time  he  received 
his  injuries,  so  as  to  make  applicable  the 
Employers'  LiabUity  Act  of  April  22,  1908 
(35  Stat,  at  L.  66,  chap.  149,  Ck>mp.  Stat. 
1918,  f  8657),  is  the  nature  of  the  work 
he  was  doing  at  the  time  of  the  injury,  and 
the  mere  expectation  tliat  he  would  present- 
ly be  called  upon  to  perform  a  task  in 
interstate  commerce  is  not  sufficient  to 
bring  the  case  within  the  act. 

[For  other  caseg.  see  Master  and  Servant,  II.  a, 
la  Digest  Sup.  Ct.  1908.] 

Master  and  servant  —  employers'  lia- 
bility ~  when  servant  Is  engaged  In 
Interstate  commerce. 

2.  A  vard  conductor  on  an  interstate 
railway,  injured  while  alighting  from  a 
slowly  movmg  freight  engine  for  the  pur- 
pose of  reporting  to  the  yardmastcr's  of- 
fice for  further  orders,  having  executed  all 
previous  orders,  was  not  employed  in  in- 
terstate commerce  so  as  to  render  applica- 
ble the  Employers'  Liability  Act  of  April 
22,  1908  (35  SUt.  at  L.  65,  chap.  149,  Comp. 
Stat  1913,  S  8657),  although  the  orders 
which  he  would  have  receiv^  had  he  not 
been  injured  would  have  required  him  im- 
mediately to  make  up  an  interstate  train. 
(For  other  cnses,  see  Master  and  Servant,  II.  a. 

In  Digest  Sap.  Ct.  1908.] 

Error  to  state  court  —  following  deci- 
sion below  —  question  for  Jury. 

3.  A  decision  of  a  state  court  that  the 
evidence  did  not  require  the  submission  to 
the  jury  of  the  question  whether  a  yard 
conductor  on  an  interstate  railway  was,  at 
the  time  of  his  injury,  employed  in  inter- 
state commerce,  should  not  be  disturbed  hj 
the  Federal  Supreme  Court,  where  the  testi- 
mony shows  that  such  employee  having, 
nnder  orders,  taken  from  one  yard  to  an- 
other an  interstate  freight. car  and  a  ca- 
boose which,  so  far  as  appears,  was  not  to 
BO  outside  the  state,  and  having  placed  the 
freight  car  on  a  siding,  to  be  mtAe  up  into 
a  train  by  another  crew,  and  having  taken 
the  caboose  a  short  distance  further  and 
placed  it  on  another  siding,  next  took  the 
engine  to  a  water  plug  and  took  on  water, 

Hole. — On  the  constitutionality,  appli- 
cation, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 

On  error  to  state  court  in  cases  arising 

under  the  Federal   Employers'  Liability 

Act — see  note  to  Great  Northern  R.  Co. 

T.  Knapp,  60  L.  ed.  U.  S.  745. 
•1  L.  ed. 


and  then  returned  to  the  first  yard,  and  was 
injured  while  attempting  to  alight  from  the 
locomotive  for  theJ)urpose  of  reporting  to 
the  yardmastcr's  office  tor  further  orders. 
[For  other  cases,  see  Appeal  and  Error.  VIII. 
m.  6.  in  DIsest  Sup.  Ct.  1908.] 

[No.   29.] 

Argued  October  26, 1916.    Decided  December 

IS,  1916. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Ohio  to  review  a  judg- 
ment which  afiSrmed  a  judgment  of  the 
Cirenit  Coort  of  Mahoning  County  in 
that  state,  in  favor  of  plaintiff  in  an 
action  brought  nnder  the  Federal  Em- 
ployers' Liability  Act.    Affirmed. 

See  same  case  below,  89  Ohio  St.  81, 
105  N.  E.  189. 

The  facts  are  stated  in  the  opinion. 

Mr.  Leroy  A.  Manchester  amied  the 
cause,  and,  with  Messrs.  C.  D.  Hine, 
James  B.  Kennedy,  and  John  W.  Ford, 
filed  a  brief  for  plaintiff  in  error: 

The  parties  were  engaged  in  interstate 
commerce  when  the  plaintiff  was  injured. 

For  the  purpose  of  convenience  we 
have  classified  various  authorities  under 
the  following  heads: 

(a)  Repairing  appliances  used  in  in- 
terstate commerce. 

An  employee  carrying  bolts  to  be  used 
in  repairing  a  railroad  bridge. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  146,  57  L.  ed.  1125,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N.  C. 
C.  A.  779.  See  also  Thomson  v.  Colum- 
bia &  P.  S.  R.  Co.  205  Fed.  203,  4  N.  C. 
C.  A.  925. 

A  lineman  repairing  a  telegraph  line 
used  in  despatching  interstate  trains. 

Deal  V.  Coal  ft  Coke  R.  Co.  215  Fed. 
285. 

Employees  engaged  in  repairing 
switches  and  side  tracks  over  which  in- 
terstate and  intrastate  commerce  was 
carried. 

Jones  V.  Chesapeake  ft  0.  R.  Co.  149 
Ky.  566,  149  S.  W.  951;  Truesdell  v. 
Chesapeake  ft  0.  R.  Co.  159  Ky.  718, 
169  S.  W.  471. 

An  employee  engaged  in  repairing,  in 
a  roundhouse,  a  car  or  engine  used  in- 
discriminately in  intrastate  and  inter- 
state commerce. 

Northern  P.  R.  Co.  v.  Maerkl,  117  C. 
C.  A.  237,  198  Fed.  1;  Missouri,  K.  ft 
T.  R.  Co.  V.  Denahy,  —  Tex.  Civ.  App. 
— ,  165  S.  W.  529 ;  Law  v.  Dlinois  C.  R. 
Co.  L.R.A.1915C,  17,  126  C.  C.  A.  27, 
208  Fed.  869.  See  also  Gaines  v.  De- 
troit, 0.  H.  ft  M.  R.  Co.  181  Mich.  376, 
148  N.  W.  397;  St.  Louis  ft  S.  F.  R. 
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Co.  T.  Conarty,  106  Ark.  421,  155  S.  W. 
93;  Baltimore  ft  O.  R.  Co.  v.  Darr,  47 
LJl.A.(N.S.)  4,  124  C.  C.  A.  565,  204 
Fed.  751. 

A  declaration  for  injuries  to  a  rail- 
road carpenter  while  tearing  down  a 
roundhouse  was  held  to  warrant  the  con- 
struction that  the  plaintiff  was  engaged 
in  repairing  an  instrumentality  used  in 
interstate  commerce,  and,  therefore,  was 
within  the  act. 

Thomas  v.  Boston  &  M.  R.  Co.  134  C. 
C.  A.  554,  219  Fed.  180,  8  N.  C.  C.  A. 
981. 

An  employee  repairing  a  track  over 
which  both  interstate  and  intrastate 
trains  were  run  was  engaged  in  inter- 
state commerce. 

Lombardo  v.  Boston  &  M.  R.  Co.  223 
Fed.  427. 

A  round  house  employee  cleaning  en- 
gines and  operating  turntables  was  en- 
gaged in  interstate  commerce,  under  the 
Federal  Employers'  Liability  Act. 

Cross  V.  Chicago,  B.  &  Q.  R.  Co.  191 
Mo.  App.  202,  177  S.  W.  1127. 

Where  side  tracks  had  been  so  far  com- 
pleted that  they  were  used  for  interstate 
trains,  the  servant  repairing  them  was 
engaged  in  interstate  commerce  within 
the  Federal  Employers'  Liability  Act. 

Clark  V.  Chicago  G.  W.  R.  Co.  170 
Iowa,  452,  152  N.  W.  635. 

An  employee  assisting  in  operating  a 
steam  shovel  on  the  roadbed  of  an  inter- 
state railroad  was  employed  in  interstate 
commerce  under  the  Federal  Employers' 
Liability  Act. 

Tralich  v.  Chicago,  M.  &  St.  P.  R.  Co. 
217  Fed.  675. 

An  employee  installing  a  block  sys- 
tem upon  the  railway  company's  track, 
over  which  it  was  engaged  in  interstate 
commerce,  was  employed  in  interstate 
commerce  under  the  Federal  Employers' 
Liability  Act. 

Saunders  v.  Southern  R.  Go.  167  N.  G. 
375,  83  S.  E.  573. 

A  workman  repairing  an  engine  which 
had  been  used  in  haulmg  both  intrastate 
and  interstate  commerce,  and  which  was 
so  used  immediately  afterwards,  was  em- 
ployed in  interstate  commerce,  and  sub- 
ject to  the  Federal  Employers'  Liability 
Act. 

Winters  v.  Minneapolis  &  St.  L.  R.  Co. 
126  Minn.  260,  148  N.  W.  106. 

(b)  On  the  way  to  and  from  work. 

A  locomotive  fireman  walking  to  the 
place  where  he  was  to  go  on  duty. 

Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S.)   1,  116  C.  C.  A.  156,  196 
Fed.  336. 
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A  section  hand  riding  to  his  camp  at 
night  after  work. 

San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
Davide,  127  C.  C.  A.  454,  210  Fed.  870. 

An  employee  riding  on  a  pass  on  his 
way  home  from  work. 

St.  Louis  Southwestern  R.  Co.  v.  Broth- 
ers, —  Tex.  Civ.  App.  — ,  165  S.  W.  488. 

A  section  foreman  of  an  interstate  rail- 
way, run  down  while  jielping  his  crew 
lift  their  hand  car  from  the  track  for  a 
train  made  up  partly  of  oars,  bound  for 
interstate  points,  was  held  to  have  been 
engaged  in  interstate  commerce,  within 
the  Federal  Employers'  Liability  Act. 

Texas  &  P.  R.  Co.  v.  White,  —  Tex. 
Civ.  App.  — ,  177  S.  W.  1185. 

Employees  riding  home  on  a  push  car. 

Louisville  &  N.  R.  Co.  v.  Walker,  162 
Ky.  209,  172  S.  W.  517. 

An  employee  was  killed  whUe  on  his 
way  to  work.  In  an  action  to  recover 
under  the  Federal  Employers'  Liability 
Act,  it  was  held  that  the  administrator 
could  prove  that  the  decedent  was  em- 
ployed in  interstate  commerce  by  prov- 
ing that  the  switch  engine  on  which  he 
worked  was  used  exclusively  in  interstate 
commerce  during  the  shift,  or  was  so 
used  at  the  outset  of  the  shift. 

Knowles  v.  New  York,  N.  H.  &  H.  R. 
Co.  164  App.  Div.  711,  150  N.  Y.  Supp. 
99. 

An  engineer  employed  by  a  railroad 
company  engaged  in  interstate  com- 
merce, who  was  injured  by  being  struck 
by  a  train  while  going  from  the  yards 
to  his  work,  was  employed  in  interstate 
commerce  under  the  Federal  Employers' 
Liability  Act. 

Missouri,  K.  &  T.  R.  Co.  v.  Rentz,  — 
Tex.  Civ.  App.  — ,  162  S.  W.  959. 

(c)  Preparing  new  appliances  to  be 
used  in  the  future  in  interstate  com- 
merce. 

An  employee  engaged  in  building  a  new 
office  in  an  old  freight  shed. 

Eng  V.  Southern  P.  Co.  210  Fed.  92. 

An  employee  engaged  in  installing  a 
block  system  to  be  used  in  signding 
trains.  Grow  v.  Oregon '  Short  Line  R. 
Co.  44  Uteh,  160,  138  Pac.  398,  Ann. 
Cas.  1915B.  481. 

A  carpenter  injured  while  working  on 
an  extension  to  a  railroad  repair  shop 
was  held  to  have  been  engaged  in  inter- 
state commerce,  as  the  old  structure  had 
been  used  as  an  instrumentality  of  inter- 
state commerce. 

Thompson  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  165  Ky.  256,  176  S.  W.  1006. 

(d)  Other   employments   incidentally 

connected  with  the  transportation  of  in« 

terstate  commerce. 
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A  seal  clerk  in  a  division  yard^  inspect- 
ing and  listing  seals  on  an  interstate 
train,  preparatory  to  the  distribution  of 
its  cars  to  other  trains. 

St.  Louis,  S.  F.  &  T.  R.  Co.  r.  Seale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup. 
Ct.  Rep.  651,  Ann.  Cas.  1914C,  156. 

An  employee  oiling  an  engine  which 
was  to  go  on  an  intrastate  journey,  and 
M'bich  was  hauling  two  empty  freight  cars 
that  had  come  from  without  the  state. 

North  Carolina  R.  Co.  v.  Zachary,  232 
IT.  S.  248,  58  L.  ed.  591,  34  Sup.  Ct. 
Rep.  305,  Ann.  Cas.  1914C,  159,  9  N.  C. 
C.  A.  109. 

An  engineer  operating  an  engine  on  a 
trial  trip  after  it  had  come  from  the 
repair  shop,  preparatory  to  an  interstate 
journey. 

Lloyd  V.  Southern  R.  Co.  166  N.  C.  24, 
81  S.  E.  1003,  7  N.  C.  C.  A.  520. 

A  section  man  sweeping  snow  from 
switches  used  by  a  train  engaged  in  both 
interstate  and  intrastate  commerce. 

Hardwick  v.  Wabash  R.  Co.  181  Mo. 
App.  56,  168  S.  W.  328. 

A  brakeman  engaged  in  switching  cars 
destined  from  one  state  to  another,  though 
the  train  on  which  he  was  engaged  made 
only  an  intrastate  journey. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  Banks, 
156  Ky.  609,  161  S.  W.  554. 

The  crew  on  an  intrastate  train  con- 
taining one  or  more  cars  billed  to  points 
without  the  state. 

Femette  v.  Pere  Marquette  R.  Co.  175 
Mich.  653,  141  N.  W.  1084,  144  N.  W. 
834. 

A  brakeman  employed  on  a  train* made 
up  largely  of  interstate  cars,  but,  at  the 
time  of  the  injury,  engaged  in  switching 
an  intrastate  car,  preparatory  to  putting 
it  in  the  train. 

Thombro  v.  Kansas  Citv,  M.  &  0.  R. 
Co.  91  Kan.  684,  139  Pac.  410,  Ann. 
Cas.  1915D,  314,  affirmed  in  92  Kan.  681, 
142  Pac.  250. 

A  fireman  engaged  in  shifting  intra- 
state cars  to  be  put  in  a  train  made  up 
partly  of  interstate  cars. 

Southern  R.  Co.  v.  Jacobs,  116  Va.  189, 
81  S.  E.  99. 

A  conductor  returning  on  an  intrastate 
trip  on  a  shuttle  train  which  had  trans- 
ported interstate  commerce  on  its  out- 
ward trip. 

Peerv  v.  lUinois  C.  R.  Co.  123  Minn. 
264,  143  N.  W.  724,  128  Minn.  119,  150 
N.  W.  382. 

A  section  hand  asleep  at  night  in  a 
car  on  a  side  track. 

Sanders  v.  Charleston  &  W.  C.  R.  Co. 


water  to  be  used  by  engines  engaged  in 
interstate  commerce. 

Horton  v.  Oregon-Washington  R.  & 
Nav.  Co.  72  Wash.  503,  47  L.R.A.(N.S.) 
8,  130  Pac.  897. 

A  member  of  a  switching  crew  unload- 
ing from  a  car  oil  to  be  used  as  fuel  for 
engines  regularly  engaged  in  interstate 
commerce. 

Montgomery  v.  Southern  P.  R.  Co.  64 
Or.  597,  47  L.R.A.(N.S.)  13,  131  Pac 
507. 

An  employee  assisting  in  the  moye- 
ment  of  water  or  coal  to  be  consumed  by 
eng^es  used  in  interstate  conunerce. 

Barker  v.  Kansas  City,  M.  ft  0.  R. 
Co.  88  Kan.  767,  43  L.R.A.(N.S.)  1121, 
129  Pac.  1151. 

A  brakeman  getting  ice  to  cool  a  hot 
box  on  an  interstate  train. 

Illinois  C.  R.  Co.  v.  Nelson,  122  C.  C. 
A.  258,  203  Fed.  956. 

An  employee  engaged  in  loading  to- 
bacco on  a  car  to  be  transported  in  inter- 
state commerce. 

Illinois  C.  R.  Co.  v.  Porter,  125  C.  C. 
A.  55,  207  Fed.  311. 

A  railway  special  watchman,  who  re- 
moved trespassers  from  an  interstate 
train  and  was  injured  just  after  he 
alighted  from  the  train  to  drive  the  tres- 
passers from  the  yard,  was  still  employed 
in  interstate  commerce  at  the  time  of  his 
injury. 

Smith  v.  Industrial  Acci.  Commission, 
26  Cal.  App.  560,  147  Pac.  600. 

A  brakeman  engaged  in  hauling  empty 
cars  between  states  was  held  to  be  em- 
ployed in  interstate  commerce. 

St.  Louis  Southwestern  R.  Co.  v.  An- 
derson, 117  Ark.  41,  173  S.  W.  834. 

Where  the  decedent,  a  switchman,  lust 
prior  to  his  death,  had  been  handling 
cars  containing  both  intrastate  and  in- 
terstate freight,  the  jury  were  authorized 
to  find  that  he  was  employed  in  inter- 
state commerce  under  the  Federal  Em- 
ployers' Liability  Act. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Glinn,  135  C.  C.  A.  46,  219  Fed.  148. 

An  employee  unloading  coal  into  chutes 
for  interstate  trains  was,  while  unloading 
and  while  waiting  to  unload  cars,  engaged 
in  interstate  commerce  within  the  Federal 
Employers'  liability  Act. 

Kamboris  v.  Oregon- Washington  R.  St 
Nav.  Co.  75  Or.  358,  146  Pac.  1097. 

An  employee  firing  an  engine  in  New 
Jersey,  preparatory  to  attaching  it  to  a 
train  for  New  York,  was  held  to  be  en- 
gaged in  interstate  commerce  within  th^ 
Federal  Eraplovers'  Liability  Act. 

Tonsellito  v.  New  York  C.  &  H.  B.  R^ 


97  S.  C.  50,  81  S.  E.  283. 

An  engineer  at  a  stfttion  for  pumping '  Co.  87  N.  J.  L.  651,  94  AtK  804 
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A  railway  company  and  its  car  inspect- 
or were  held  to  have  been  engaged  in 
interstate  commerce  within  the  Federal 
Employers'  Liability  Act  when  the  in- 
spector was  helping  to  clear  a  yard  wreck. 

Southern  R.   Co.   v.   Puckett,  16   Ga. 
App.  551,  85  S.  E.  809. 
road  company  in  intrastate  and  interstate 

Laborers  on  a  trestle  used  by  a  rail- 
commerce  were  engaged  in  interstate 
commerce. 

Louisville  &  N.  R.  Co.  v.  Walker,  162 
Ky.  209,  172  S.  W.  517. 

A  yard  clerk  whose  duty  it  was  to  make 
records  of  interstate  cars  was  employed 
in  interstate  commerce. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Farmers  Trust  &  Sav.  Co.  183  Ind.  287, 
108  N.  E.  108. 

A  signalman  whose  duties  were  con- 
nected with  electric  signals  controlling 
the  operation  of  both  interstate  and  in- 
trastate trains  was  employed  in  inter- 
state commerce. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Bonham,  130  Tenn.  435,  171  S.  W.  79. 

An  employee  who  was  injured  while 
wheeling  coid  for  shops  in  which  other 
employees  were  engaged  in  repairing  cars 
used  in  interstate  commerce  was  employed 
in  interstate  commerce  under  the  Federal 
Employers*  Liability  Act. 

Cousins  V.  Illinois  C.  R.  Co.  126  Minn. 
172,  148  N.  W.  58,  6  N.  C.  C.  A.  182. 

An  employee  injured  while  coaling  an 
engine  in  Missouri,  which  was  then  being 
prepared  for  service  in  hauling  freight 
from  Missouri  to  Kansas,  was  employed 
in  interstate  commerce. 

Armbruster  v.  Chicago,  R.  I.  &  P.  R. 
Co.  166  Iowa,  155,  147  N.  W.  337. 

An  employee  acting  as  watchman  of  a 
dead  engine,  which  was  being  hauled  by 
an  interstate  train  from  one  state  to  an- 
other, was  employed  in  interstate  com- 
merce within  the  purview  of  the  Federal 
Employers'  Liability  Act. 

Atlantic  Coast  Line  R.  Co.  v.  Jonas,  9 
Ala.  App.  499,  63  So.  693. 

A  brakeman  in  a  switching  crew  whose 
general  duties  were  to  use  a  locomotive  in 
moving  indiscriminately  cars  used  in  local 
and  interstate  commerce  was  employed  in 
interstate  commerce,  even  though  injured 
while  coupling  the  locomotive  to  a  private 
car  used  wholly  within  the  state. 

Oberlin  v.  Oregon-Washington  R.  & 
Nav.  Co.  71  Or.  177,  142  Pac.  554. 

The  railway  and  its  switching  crew  mov- 
ing interstate  cars  between  points  in  a 
city  were  engaged  in  interstate  commerce 
within  the  Federal  Employers'  Liability 

Act. 
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Vandalia  R.  Co.  v.  Holland,  183  Ind. 
438,  108  N.  E.  580. 

A  switchman  employed  in  intm^tate 
commmerce,  and  so  employed  at  the  time 
of  the  accident,  was  killed  by  an  intra- 
state car,  due  to  negligence  as  to  a  brake- 
step  on  an  intrastate  car.  It  was  held 
that  the  Federal  Employers'  Liability  Act 
applied. 

Crandall  v.  Chicago  G.  W.  R.  Co.  127 
Minn.  498,  150  N.  W.  165. 

The  true  test  always  is :  Is  the  work  in 
question  a  part  of  the  interstate  commerce 
in  which  the  carrier  is  engaged  t 

St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,. 
229  U.  S.  166,  159,  67  L.  ed.  1129,  1133, 
33  Sup.  Ct,  Rep.  651,  Ann.  Cas.  1914C, 
156;  Pedersen  v.  Delaware,  L.  &  W.  R. 
Co.  229  U.  S.  146,  150,  57  L.  ed.  1125, 
1127,  33  Sup.  Ct.  Rep.  648,  Ann.  Cas. 
1914C  153,  3  N.  C.  C.  A.  779 ;  New  York 
C.  &  H.  R.  R.  Co.  V.  Carr,  238  U.  S.  260, 
262,  59  L.  ed.  1298, 1299,  35  Sup.  Ct.  Rep. 
780,  9  N.  C.  C.  A.  1;  North  Carolina  R. 
Co.  V.  Zachary,  232  U.  S.  248,  260,  58  L. 
ed.  691,  696,  34  Sup.  Ct.  Rep.  305,  Ann. 
Cas.  1914C,  159,  9  N.  C.  C.  A.  109 ;  John- 
son V.  Southern  P.  Co.  196  U.  S.  1,  49 
L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17  Am. 
Neg.  Rep.  412;  PhUadelphia,  B.  &  W.  R. 
Co.  V.  Tucker,  35  App.  D.  C.  123,  L.R.A. 
1915C,  39,  affirmed  in  220  U.  S.  608,  55 
L.  ed.  607,  31  Sup.  Ct.  Rep.  725;  Lam- 
phere  v.  Oregon  R.  &  Nav.  Co.  47  L.R.A. 
(N.S.)  11,  116  C.  C.  A.  156,  196  Fed. 
336;  Second  Employers'  Liability  Cases 
(Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  v.  Glinn,  135  C.  C.  A.  46,  219  Fed. 
148;  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
Davide,  127  C.  C.  A.  454,  210  Fed.  870 ; 
Thomson  v.  Columbia  &  P.  S.  R.  Co.  205 
Fed.  203,  4  N.  C.  C.  A.  925 ;  Zikos  v.  Ore- 
gon R.  &  Nav.  Co.  179  Fed.  893;  Kam- 
boris  v.  Oregon-Washington  R.  &  Nav. 
Co.  76  Or.  358,  146  Pac.  1097;  Southern 
R.  Co.  v.  Jacobs,  116  Va.  189,  81  S.  E. 
99;  Lloyd  v.  Southern  R.  Co.  116  N.  C. 
24,  81  S.  E.  1003,  7  N.  C.  C.  A.  520;  Bal- 
timore &  0.  R.  Co.  V.  Whitacre,  124  Md. 
411,  92  Atl.  1060;  Barlow  v.  Lehigh  Val- 
ley  R.  Co.  214  N.  Y.  116,  107  N.  E.  814 ; 
Willever  v.  Delaware,  L.  &  W.  R.  Co.  87 
N.  J.  L.  348,  94  Atl  695;  Atlantic  Coast 
Line  R.  Co.  v.  Jones,  9  Ala.  App.  499,  63 
So.  693 ;  Freeman  v.  Powell,  —  Tex.  Civ. 
App.  — ,  144  S.  W.  1033;  Jones  v.  Chesa- 
peake &  0.  R.  Co.  149  Ky.  666, 149  S.  W. 
961;  Missouri,  K.  &  T.  R.  Co.  v.  Rentz, 
—  Tex.  Civ.  App.  — ,  162  S.  W.  959 ;  St. 
Louis  Southwestern  R.  Co.  v.  Brothers, 
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—  Tex.  Civ.  App.  — ,  165  S.  W.  488; 
Louisville  &  N.  R.  Co.  v.  Walker,  162 
Ky.  209,  172  S.  W.  617;  Neil  v.  Idaho  ft 
W.  N.  R.  Co.  22  Idaho,  74, 125  Pac.  331; 
Horton  v.  Oregon- Washington  R.  ft  Nav. 
Co.  72  Wash.  603,  47  L.R.A.(N.S.)   8, 

130  Pac.  897;  Montgomery  v.  Southern 
P.  Co.  64  Or.  597,  47  L.R.A.(N.S.)  13, 

131  Pac.  507;  Thomhro  v.  Kansas  City, 
M.  ft  0.  R.  Co.  91  Kan.  684, 139  Pac.  410, 
Ann.  Cas.  1915D,  314 ;  Oberlin  v.  Oregon- 
Washington  R.  &  Nav.  Co.  71  Or.  177, 
142  Pac.  554;  Armhruster  v.  Chicago,  R. 
I.  ft  P.  R.  Co.  166  Iowa,  155,  147  N.  W. 
337;  Graber  v.  Duluth,  S.  S.  ft  A.  R.  Co. 
169  Wis.  414,  150  N.  W.  489;  Saunders 
v.  Southern  R.  Co.  167  N.  C.  375,  83  S. 
E.  573. 

Mr.  Wmiam  B.  Stewart  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error: 

The  plaintiff  was  engaged  in  intrastate 
commerce  when  he  was  injured. 

Roberts,  Injuries  to  Interstate  Em- 
ployees, pp.  83-86;  3  Thornton,  Federal 
Employers*  Liability  Act,  3d  ed.  pp.  64- 
66;  Hammill  v.  Pennsylvania  R.  Co.  87 
N.  J.  L.  388,  94  Atl.  313;  Pedersai  v. 
Delaware,  L.  ft  W.  R.  Co.  229  U.  S.  146, 

57  L.  ed.  1125,  33  Sup.  Ct.  Rep.  648, 
Ann.  Cas.  1914C,  163,  3  N.  C.  C.  A.  779; 
Charleston  ft  W.  C.  R.  Co.  v.  Anchors,  10 
Ga.  App.  322,  72  S.  E.  551;  Pennsvl- 
vania  R.  Co.  v.  Knox,  134  C.  C.  A.  426, 
218  Fed.  748;  Louisville  ft  N.  R.  Co.  v. 
Strange,  156  Ky.  439,  161  S.  W.  239; 
Norton  v.  Erie  R.  Co.  163  App.  Div.  466, 
148  N.  Y.  Supp.  769 ;  Patry  v.  Chicago  ft 
W.  L  R.  Co.  265  lU.  310,  106  N.  E.  843; 
Corbett  v.  Boston  ft  M.  R.  Co.  219  Mass. 
361,  L.R.A.— ,  — ,  107  N.  E.  60,  9  N.  C. 
C.  A.  691;  Saunders  v.  Southern  R.  Co. 
167  N.  C.  375,  83  S.  E.  573 ;  North  Car- 
olina R.  Co.  V.  Zachary,  232  U.  S.  248, 

58  L.  ed.  691,  34  Sup.  Ct.  Rep.  305,  Ann. 
Cas.  1914C,  159,  9  N.  C.  C.  A.  109;  Bay 
V.  Merrill  ft  R.  Lumber  Co.  211  Fed.  717; 
Boyle  V.  Pennsylvania  R.  Co.  221  Fed. 
453;  Erie  R.  Co.  v.  Jacobus,  137  C.  C.  A. 
151,  221  Fed.  335;  Shanks  v.  Delaware, 
L.  ft  W.  R.  Co.  163  App.  Div.  565,  148 
N.  Y.  Supp.  1034;  Dlinois  C.  R.  Co.  v. 
Behrens,  233  U.  S.  473,  58  L.  ed.  1051, 
34  Sup.  Ct.  Rep.  646,  Ann.  Cas.  1914C, 
163, 10  N.  C.  C.  A.  163, 192  Fed.  681, 133 
C.  C.  A.  639,  217  Fed.  967;  Shanly  v. 
Philadelphia  ft  R.  R.  Co.  221  Fed.  1012; 
Parsons  v.  Delaware  ft  H.  Co.  167  App. 
Div.  536,  153  N.  Y.  Supp.  179 ;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Pitts,  44  Okla,  604, 
145  Pac.  1148,  9  N.  C.  C.  A.  545;  Ill- 
inois C.  R.  Co.  V.  Rogers,  136  C.  C.  A. 
61  li.  ed. 


630,  221  Fed.  62;  Hench  v.  Pennsylvania 
R.  Co.  246  Pa.  1,  L.R.A.1916D,  657,  91 
Atl.  1056,  Ann.  Cas.  1916D,  230;  Mc- 
Auliffe  V.  New  York  C.  ft  H.  R.  R.  Co. 
164  App.  Div.  846, 150  N.  Y.  Supp.  512; 
Southern  R.  Co.  v.  Murphy,  9  Ga.  App. 
190,  70  S.  E.  972. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

The  supreme  court  of  Ohio  (89  Ohio 
St.  81,  105  N.  E.  189)  affirmed  a  circuit 
court  judgment  which  sustained  a  judg- 
ment recovered  [804]  in  a  court  of  com- 
mon pleas  by  Welsh  against  the  Erie 
Railroad  Company  for  damages  on  ac- 
count of  personal  injuries  suffered  by 
him  while  in  its  employ  as  a  yard  con- 
ductor in  the  Brier  Hill  yard,  near 
Youngstown,  Ohio;  overruling  the  con- 
tention of  the  defendant  (now  plaintiff 
in  error)  that  by  certain  rulings  of  the 
trial  court  defendant  had  been  deprived 
of  rights  secured  to  it  by  the  Federal 
Employers'  Liability  Act  of  April  22, 
1908  (chap.  149,  35  Stat,  at  L.  65,  Comp. 
Stat.  1913,  §  8657). 

Plaintiff's  case  was  that,  on  March  7, 
1911,  about  11  o'clock  p.  m.,  while  in  the 
performance  of  his  duties,  he  attempted 
to  alight  from  the  footboard  of  a  slowly 
moving  locomotive;  that  in  so  doing  he 
stepp^  upon  a  pulley  wheel  of  an  inter- 
locking mechanism  situate  between  the 
tracks,  and  then  covered  with  snow,  and 
the  turning  of  the  wheel  under  his  weight 
caused  his  foot  to  become  entangled  in 
the  interlocking  wires,  as  a  result  of  which 
he  fell  partly  under  the  locomotive  and 
sustained  serious  -injuries.  The  negli- 
gence attributed  to  defendant  was  the 
failure  properly  to  guard  or  cover  the 
wires  and  the  pulley  wheel.  There  was 
evidence  tending  to  show  such  a  knowl- 
edge on  plaintiff's  part  of  the  nature  and 
character  of  the  interlocking  apparatun 
and  its  location  between  the  tracks,  and 
such  a  knowledge  and  appreciation  of  the 
dangers  incident  thereto,  as  to  bring  into 
play  the  defense  of  assumption  of  risk 
(Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  503,  58  L.  ed.  1062,  1069, 
L.R.A.1915C,  1,  34  Sup.  Ct.  Rep.  635, 
Ann.  Cas.  1916B,  476,  8  N.  C.  C.  A.  834; 
Jacobs  V.  Southern  R.  Co.  241  U.  S.  229, 
234,  30  L.  ed.  970,  976,  36  Sup.  Ct.  Rep. 
588),  if  the  case  came  within  the  Federal 
act;  and  this  depended  upon  whether 
plaintiff  was  employed  by  defendant  in 
interstate  commerce  at  the  time  be  re- 
ceived his  injuries.     Defendant's  fourth 
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request  waff  for  the  submission  to  the  jury 
of  the  (question  whether  plaintiff  was  em- 
ployed in  such  commerce,  with  an  appro- 
priate instruction  embodying  the  rule  as 
to  assumption  of  risk  in  case  they  should 
find  him  to  have  been  so  employed.  This 
request,  which  in  terms  invoked  the  pro- 
tection of  the  act  of  Congress,  was  re- 
fused, and  the  trial  court,  in  the  instruc- 
tions [305]  given,  declined  to  follow  that 
act  or  the  common  law,  and,  on  the  con- 
trary, instructed  the  jury  that,  under  a 
state  statute  held  to  be  applicable,  the  as- 
sumption of  risk  was  not  a  defense. 

The  rulings  of  the  trial  court  were  sus- 
tained by  the  supreme  court  (and  pre- 
sumably by  the  circuit  court)  upon  the 
ground  that,  upon  the  undisputed  evi- 
dence, plaintiff  was  not  at  the  time  em- 
ployed in  interstate  commerce.  As  to  this 
(juestion,  there  was  testimony  tending  to 
show  that  defendant  was  a  common  car- 
rier by  rail  engaged  in  commerce  between 
the  states,  and  that  plaintiff  was  and  for 
some  time  had  been  a  yard  conductor  en- 
gaged in  night  duty  at  its  Brier  HiU  yard, 
a  mile  or  more  west  of  Youngstown;  that 
he  performed  miscellaneous  sernces  in 
the  way  of  shifting  cars  and  breaking  up 
and  making  up  trains,  under  orders  of 
the  yardmaster,  and  had  to  apply  fre- 
quently to  the  latter  for  such  orders;  that 
when  any  orders  thus  given  had  been  per- 
formed, or  had  "run  out,"  he  usually 
reported  at  the  yardmaster's  office  for 
further  orders;  that  on  the  night  in  ques- 
tion plaintiff,  with  a  yard  crew,  took  a 
freight  car  loaded  with  merchandise  des- 
tined to  a  point  without  the  state,  and  a 
caboose  which,  so  far  as  appears,  was  not 
to  go  beyond  the  limits  of  the  state,  from 
the  Brier  Hill  yard  eastwardly  to  the  "F. 
D.  yard"  in  Youngstown,  where  the 
freight  car  was  placed  upon  a  siding,  so 
that  it  might  be  made  up  into  a  train  by 
another  crew;  that  they  then  took  the  ca- 
boose a  short  distance  farther  and  placed 
it  upon  another  siding;  that  they  next 
took  the  engine  to  a  water  plug  and  took 
on  water,  and  then  returned  with  it  to  the 
Brier  Hill  yard ;  that  on  this  return  jour- 
ney the  engine  was  slowed  down  near  the 
yardmaster's  ofifice,  which  is  at  the  east- 
erly end  of  that  yard,  so  as  to  enable 
Welsh  to  report  for  further  orders,  all 
previous  orders  having  been  executed; 
and  that  the  injury  was  received  while  he 
was  attempting  to  alight  for  that  pur- 
pose. 

[800]  It  was  in  evidence,  also,  that  the 
orders  plaintiff  would  have  received  hatl 
he  not  been  injured  on  his  way  to  the 
yardmaster's  office  would  have  required 
S24 


him  immediately  to  make  up  an  interstate 
train.  Upon  the  strength  of  this  it  is 
argued  that  his  act  at  the  moment  of  his 
injury  partook  of  the  nature  of  the  work 
that,  but  for  the  accidental  interruption, 
he  would  have  been  called  upon  to  per- 
form. In  our  opinion,  this  view  is  unten- 
able. By  the  terms  of  the  Employers' 
Liability  Act  the  true  test  is  the  nature  of 
the  work  being  done  at  the  time  of  the  in- 
jury, and  the  mere  expectation  that  plain- 
tiff would  presently  be  called  upon  to  per- 
form a  task  in  interstate  commerce  is  not 
sufficient  to  bring  the  case  within  the  act. 
Illinois  C.  R.  Co.  v.  Behrens,  233  U.  S. 
473,  478,  58  L.  ed.  1051,  1035,  34  Sup. 
Ct.  Rep.  646,  Ann.  Cas.  1914C  1G3,  10 
N.  C.  C.  A.  153. 

There  remains  the  contention  that 
plaintiff's  act  in  stepping  from  the  yard 
engine  was  in  completion  of  his  trip  to 
the  "F.  D.  vard"  with  the  interstate  car, 
and  hence  was  itself  an  act  in  furtherance 
of  interstate  commerce.  This  cannot  bo 
answered  by  saying,  in.  the  words  used 
arguendo  by  the  state  supreme  court  (80 
Ohio  St.  88),  that  "he  was  not  then  and 
there  employed  in  moving  or  handling 
cars  engaged  in  interstate  commerce." 
The  question  remains  whether  he  was 
performing  an  act  so  directly  and  imme- 
diately connected  with  his  previous  act 
of  placing  the  interstate  car  in  the  "F. 
D.  yard"  as  to  be  a  part  of  it  or  a  neces- 
sary incident  thereto.  New  York  C.  & 
H.  R.  R.  Co.  V.  Carr,  238  U.  S.  2G0,  264, 

59  L.  ed.  1298,  1300,  35  Sup.  Ct.  Rep. 
780,  9  N.  C.  C.  A.  1 ;  Shanks  v.  Delaware, 
L.  &  W.  R.  Co.  239  U.  S.  556,  559,  60  L. 
ed.  436,  438,  L.R.A.1916C,  797,  36  Sup. 
Ct.  Rep.  188.  And  this  depends  upon 
whether  the  series  of  acts  that  he  had 
last  performed  was  properly  to  be  re- 
garded as  a  succession  of  separate  tasks 
or  as  a  single  and  indivisible  task.  It 
turns  upon  no  interpretation  of  the  act 
of  Congress,  but  involves  simply  an  ap- 
preciation of  the  testimony'  and  admissi- 
ble inferences  therefrom  in  order  to  de- 
termine whether  there  was  a  question  to 
be  submitted  to  the  jury  as  to  the  fact  of 
employment  [307]  in  interstate  com- 
merce. The  state  courts  held  there  was 
no  such  question,  and  we  cannot  say  that 
in  so  concluding  they  committed  manifest 
error.  It  results  that,  in  the  proper  exer- 
cise of  the  jurisdiction  of  this  court  in 
cases  of  this  character,  the  decision 
ought  not  to  be  disturbed.  Great  North- 
ern R.  Co.  V.  Knapp,  240  U.  S.  464,  466, 

60  L.  ed.  745,  751,  36  Sup.  Ct.  Rep.  399. 

Judgment  affirmed. 

242  V.  S. 


1010. 


WILLIAMS  T.  COBB. 


sod,  300 


CHRISTOPHER  L.  WILUAMS,  as  Receiver 
of  First  National  Bank  of  Mineral  Point, 
Wisconsin, 

V. 

JOHN  P.  COBB. 

(See  S.  C.  Reporter's  ed.  307-311.) 

National  tmnks  —  llablHty  of  stbckhold- 
er  —  olTect  of  transfer  by  excontors. 

1.  A  transfer  of  decedent's  national 
bank  stock  by  executors  to  themselves  as 
trustees,  in  the  bona  fide  discharge  of  their 
duty  under  the  will  to  invest  a  specified  sum 
in  "interest-bearing  securities,"  and  pay 
the  income  thereof  to  a  designated  person, 
is  not  void,  but  only  voidable,  and  so  long 
as  the  transfer  is  permitted  to  stand  with- 
out direct  attack  tlie  title  must  be  deemed 
to  have  passed,  so  as  to  relieve  both  the 
estate  and  a  legatee,  made  liable  by  statute, 
after  distribution,  for  debts  of  the  estate, 
from  any  liability  for  a  subsequent  assess- 
ment upon  the  stock  for  the  benefit  of  cred- 
itors. 

[For  other  cases,  see  Banks,  269-288;  Bxecn- 
tors  and  AdrolDlntrotors,  IV.  c,  in  Digest 
Sup.  i:t.  1908.] 

Trusts  —  in  i^crsonal  property  —  illegal 
transfer  by  trustee  —  void  or  voidable. 

2.  Trusts  in  personal  property  cannot 
be  deemed  to  be  controlled  by  the  provision 
of  Wis.  Stat.  §  2001,  that  "when  a  trust 
shnll  be  expressed  in  the  instrument  creat- 
ing the  estate,  every  sale,  conveyance,  or 
other  act  of  the  trustee  in  contravention  of 
the  trust  shall  be  absolutely  void,"  in  view 
of  the  facts  that  this  section  is  found  in  a 
chapter  devoted  to  *'usf>s  and  trusts,"  under 
the  title,  "Real  Property  and  the  Nature 
and  Quality  of  Estates  Therein,"  and  that 
the  highest  state  court  has  refused  to  make 
applicable  to  personal  property  other  sec- 
tions of  tins  same  chapter,  and  that  in  the 
statute  dealing  with  "trust  investments" 
(\Vi«.  Stat.  Sup.  §  2100b)  no  such  provision 
is  found. 

[l-'or  other  cases,  see  Trusts,  II.  bu  in  Digest 
Sap.  Ct.  1908.) 

[No.  126.] 

Submitted    November    17,    1916.      Decided 
December  18,  1916. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second 
Circuit  to  review  a  decree  which  affirmed 
a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York,  dismiss- 
ing the  bill  in  a  suit  to  enforce  an  assess- 
ment on  national  bank  stock.    Affirmed. 

•  See  same  case  below,  134  C.  C.  A.  217, 
219  Fed.  6G3. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Sanborn  and  Ohanncey 
E.  Blake  submitted  the  cause  for  appel- 
lant. 

Mr.  Knmal  B.  Babbitt  submitted  the 
cause  for  appellee. 

•  1  L.  ed. 


Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

In  1904  Laura  A.  Cobb  died  testate  at 
Mineral  Point,  Wisconsin,  and  by  her 
will  directed  her  executors  to  invest  the 
sum  of  $2,000  of  her  estate  in  'interest- 
bearing  securities,''  to  pay  the  income 
thereof  to  Catherine  Monohan  during  her 
life,  and  on  her  death  to  distribute  the 
trost  fund  to  certain  persons  designated 
in  the  will.  The  defendant,  John  P. 
Cobb,  and  one  Calvert  Spensley,  were 
appointed  executors  of  Mrs.  Cobb's  will, 
and  80  administered  her  estate  that  in 
July,  1908,  they  filed  their  final  account 
as  executors,  reciting  that  the  estate  was 
wholly  distributed,  with  the  exception 
of  twenty  shares  of  the  capital  stock  of 
the  First  National  Bank  of  Mineral 
Point,  which  the  account  stated  the 
executors  had  caused  to  be  transferred 
to  themselves  and  registered  in  their 
names  as  trustees  for  Catherine  Mono- 
han. 

The  bank  became  insolvent,  and  the 
Comptroller  of  the  Currency  on  the  3d 
day  of  November,  1909,  made  an  assess- 
ment of  $100  upon  each  share  of  the 
capital  stock  of  the  bank  for  the  pay- 
ment of  creditors. 

The  defendant  was  a  son  of  the  de- 
ceased and,  as  legatee  and  distributee,  re- 
ceived a  sum  of  money  greater  than  the 
amount  of  the  assessment  on  the  twenty 
bank  shares. 

The  foregoing  facts  are  all  derived 
from  the  bill  filed  in  [300]  this  case,  to 
which  the  defendant  demurred.  The  dis- 
trict court  sustained  the  demurrer  and 
entered  an  order  dismissing  the  bill.  The 
circuit  court  of  appeals  affirmed  this  de- 
cree, and  the  case  is  here  upon  appeal*. 

The  theory  upon  which  this  suit  was 
commenced  is  that  the  transfer  of  the 
twenty  shares  of  bank  stock  by  Cobb  and 
Spensley,  as  executors,  to  themselves,  as 
trustees  for  Catherine  Monohan,  is  void; 
that  the  stock  is  as  if  it  had  never  been 
transferred  at  all,  and  is  therefore  an  un- 
distributed asset  of  the  estate  of  Mrs. 
Cobb,  and  that  the  defendant,  having  re- 
ceived as  legatee  and  distributee  much 
more  than  the  amount  of  the  assessment, 
is  liable  under  the  Wisconsin  statute  to 
the  receiver  for  the  assessment,  a  debt  of 
the  estate,  all  the  other  assets  having  been 
distributed  before  the  failure  of  the 
bank. 

Obviously  the  question  as  to  the  lia- 
bility of  the  defendant  turns  upon  wheth- 
er the  transfer  of  the  stock  to  Cobb  and 
Spensley,  as  trustees  for  Catherine  Mon- 
ohan, is  void  or  voidable ;' for  if  it  is  void- 
able  only,   this   suit   was   improvidently 
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commenced.  At  common  law,  and  no 
Wisconsin  statute  is  cited  to  modify  the 
rale,  an  executor  has  full  power,  without 
any  special  provision  of  the  will  that  he 
is  administering  or  order  of  court,  to  sell 
or  dispose  of  the  personal  assets  of  the 
estate,  and  thereby  to  pass  good  title  to 
them.  Munteith  v.  Rahn,  14  Wis.  210; 
Ex  parte  Gay,  5  Mass.  419;  Leitch  v. 
Wells,  48  N.  Y.  586.  Perry,  Tr.  §§  225, 
809.  A  sale  by  an  executor,  even  to  him- 
self, is  not  void,  but  only  voidable,  at  the 
option  of  interested  persons.  Qrim's  Ap- 
peal 105  Pa.  375;  Tate  v.  Dalton,  41  N. 
C.  (6  Ired.  L.)  562.  And  if,  after  such 
purchase  from  himself,  an  executor  sells 
to  another,  the  purchaser  from  him  ac- 
quires a  good  title.  Cannon  v.  Jenkins, 
16  N.  C.  (1  Dev.  Eq.)  426. 

No  suggestion  is  made  that  the  trans- 
fer of  the  stock  by  the  executors  to  them- 
selves as  trustees  was  not  made  in  good 
faith,  and  it  was  obviously  made  under 
the  conviction  [310]  that  it  was,  if  not 
''an  interest-bearing  security,"  at  least  the 
equivalent  of  such  a  security.  Very  cer- 
tainly this  was  the  basis  for  the  approval 
of  the  transaction  by  the  appropriate 
Wisconsin  court  more  than  a  year  before 
the  bank  failed,  and,  for  anything  that 
appears  in  the  record,  prior  to  the  time 
when  the  bank  became  insolvent. 

The  claim  that  the  lower  court  failed  to 
give  proper  effect  to  §  2091  of  the  Wis- 
consin statute  cannot  be  allowed.  The 
part  of  this  section  which  is  claimed  to 
be  applicable  reads: 

''Wiien  a  trust  shall  be  expressed  in  the 
instrument  creating  the  estate,  every  sale, 
conveyance  or  other  act  of  the  trustee  in 
contravention  of  the  trust  shall  be  ab- 
solutely void." 

This  section  is  found  in  a  chapter  de- 
voted to  ''Uses  and  Trusts,"  of  the  title, 
"Real  Property  and  the  Nature  and 
Quality  of  Estates  Therein,"  and  the 
claim  is  made  that  its  drastic  provision 
should  be  extended  to  trusts  in  personal 
property.  No  Wisconsin  court  has  so  ap- 
plied it,  but,  on  the  contrary,  the  supreme 
court  of  the  state,  in  Lamberton  v.  Pere- 
les,  87  Wis.  449,  23  L.R.A.  824,  58  N.  W. 
776,  refused  to  make  other  sections  of 
this  same  chapter  respecting  real  estate 
applicable  to  personal  property,  saying: 
"In  this  state  we  have  no  statute  making 
the  statute  of  uses  and  trusts,  or  any  part 
of  it,  applicable  to  personal  property." 
It  is  significant  also  that,  in  the  statute 
dealing  with  "Trust  Investments,"  no 
gnch  provision  is  found.  Wis.  Stat. 
Supp.  §  2100b. 

It  results  that,  since  the  executors  had 
lawful  authority  to  dispose  of  the  bank 


shares,  assets  as  they  were  of  the  estate, 
so  long  as  the  transfer  is  permitted  to 
stand  unassailed  directly  the  title  to  them 
is  in  the  defendant  and  Spensley,  as  trus- 
tees for  Catherine  Monohian,  and  that  the 
estate  of  Mrs.  Cobb  is  not  liable  to  the 
receiver  for  the  assessment  claimed.  If 
the  estate  is  not  liable,  the  [311]  defend- 
ant, as  legatee  and  distributee,  is  not  lia- 
ble, and  the  daim  in  suit,  obviously  with- 
out natural  equity,  is  therefore  without 
technical  merit,  and  the  decree  of  the  Cir- 
cuit Court  of  Appeals  must  be  affirmed. 


JAMES  CLARK  DISTILLING  COMPANY, 

Appt., 

V. 

WESTERN  MARiYLAND  RAILWAY  COM- 
PANY  and  the  SUte  of  West  Virginia. 
(No.  76.) 


JAMES  CLARK  DISTILLING  COMPANY, 

Appt., 

V. 

AMERICAN  EXPRESS  COMPANY  and  the 
State  of  West  Virginia.     (No.  76.) 

(See  S.  C.  Reporter's  ed.  311-332.) 

Coustltutional  law  —  due  process  of  law 
—  forbidding  shipments  of  intoxicat- 
ing liquor  —  personal  use. 

1.  A  state  may,  consistently  with  the 
due  process  of  law  clause  of  U.  S.  Const. 
14th  Amend.,  forbid  all  shipments  of  in- 
toxicating liquor,  whether  intended  for  per* 
sonal  use  or  otherwise. 

[Tor  other  cases,  see  Constitutional  Law,  IV. 
b,  3:  IV.  b.  9,  in  Digest  Sup.  Ct.  1008.] 

Commerce  —  state  regulation  —  trans- 
porting Intoxicating  liquor  —  Webb- 
Kenyon  Act. 

2.  Any  immunity  from  the  prohibitions 

Note. — On  the  constitutionality,  con- 
struction, and  effect  of  the  Webb-Kenyon 
Act — see  notes  to  this  case  as  reported 
in  L.R.A.1917B,  1229,  and  West  Virginia 
V.  Adams  Exp.  Co.  L.R.A.1916C,  299. 

On  the  effect  of  removal  of  constitu- 
tional objections  to  a  statute — see  note 
to  Atkinson  v.  Southern  Exp.  Co.  48 
L.R.A.(N.S.)  349. 

On  duty  of  carrier  to  accept  liquor  for 
transportation  to  points  where  its  sale  is 
prohibited  or  restricted — see  note  to 
American  Exp.  Co.  v.  Beer,  45  L.R.A. 
(N.S.)   120. 

On  power  to  prohibit  or  restrict  one's 
using  intoxicating  liquor,  or  having  the 
same  in  his  possession  for  his  own  use — 
see  note  to  Com.  v.  Campbell,  24  L.R.A. 
(N.S.)  173. 

As  to  constitutional  right  to  prohibit 
sale  of  intoxicating  liquor — see  note  to 
State  V.  Durein,  15  L.R.A.(N.S.)  908. 
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of  W.  Va.  Code  1013,  chap.  32A,  as  amend- 
^  by  Laws  191 5»  chap.  7,  §  7,  Laws  1015, 
2d  Ex.  Seas.  chap.  7,  §  34,  against  the  ship- 
ment from  without  the  state  of  intoxicat- 
ing liquors  intended  for  personal  use, 
and  the  receipt  and  possession  of  liquors 
so  transported,  which  the  interstate  char- 
acter of  such  a  shipment  might  otherwise 
give,  was  taken  away  by  the  provisions 
of  the  Webb-Kenyon  Act  of  March  1,  icn3 
(37  Stat,  at  L.  699,  chap.  90,  Comp.  Stat. 
1913,  9  8789),  forbidding  the  interstate 
shipment  or  transportation  of  intoxicating 
liquor  which  is  intended  by  anv  person  in- 
terested therein  to  be  receivea,  possessed, 
sold,  or  in  any  manner  used,  either  in  the 
original  package  or  otherwise,  in  violation 
of  the  law  of  the  Rtate  to  which  the  liquor 
is  transported,  although  individual  use  may 
not  have  been  prohibited  by  the  West  Vir- 
ginia law. 

I  For  other  cases,  tee  Commerce,  III.  b,  in 
Digest  Snp.  Ct.  1908.] 

Commerce  —  power  of  Congress  — Inter- 
state transportation  of  Intoxicating 
liquors  —  Webb-Kenyon  Act. 

3.  CongresA  did  not  exceed  its  power 
under  the  commerce  clause  in  enacting  the 
provision  of  the  Webb-Kenyon  Act  of  March 
1,  1913  (37  Stat,  at  L.  699,  chap.  90,  Comp. 
SUt  1913,  §  8739),  forbidding  the  inter- 
state shipment  or  transportation  of  intoxi- 
cating liquor  which  is  intended  by  any 
person  interested  therein  to  be  received,  pos- 
sessed, sold,  or  in  any  manner  u^ed,  either 
in  the  original  package  or  otherwise,  in 
violation  of  any  law  of  the  state  into  which 
the  liquor  is  trsnsported. 

[For  other  cases,  8ee  Commerce,  III.  b.  In 
Digest  Sup.  Ct.  1908.] 

Constitutional  law  —  due  process  of 
law  —  forbidding  shipments  of  Intoxi- 
cating llqnor  —  personal  nse. 

4.  There  is  nothing  repugnant  to  the 
due  process  of  law  clause  of  U.  S.  Const.  5th 
Amend.,  in  the  provisions  of  the  Webb-Ken- 
yon Act  of  March  1,  1913  (37  SUt.  at  T^ 
C09,  chap.  90,  Comp.  Stat.  1913,  §  8730), 
under  which  an  interstate  sliipinent  of  in- 
toxicating liquor,  though  iiitendcd  for  per- 
ftonal  use,  may  be  subjected  to  the  state 
prohibitory  laws. 

(For  other  cufies,  fiee  Constitutional  Law,  IV. 
b,  3;  IV.  b.  0,  in  Dlscst  Sup.  Ct.  1908.] 

[Nos.  75  and  76.] 

Argued  May  10  and  11,  1915.  Ordered  for 
reargumcnt  November  1,  1915.  Reargued 
Xovember  8  and  9,  191G.  Decided  Janu- 
ary 8,  1917. 

TWO  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
District  of  Maryland  to  review  decrees 
dismissing  the  bills  in  suits  to  compel 
carriers  to  accept  shipments  of  intoxi- 
cating liquor  for  interstate  transporta- 
tion forbidden  by  the  laws  of  the  state 
into  which  the  liquor  was  to  be  trans- 
ported.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
•1  li.  ed. 


Messrs.  Joeeph  8.  Ghraydon  and  Law- 
rence Maxwell  argued  the  cause  on 
original  argument,  and,  with  Messrs. 
Walter  C.  Capper  and  J.  Phillip  Roman, 
filed  a  brief  for  appellant: 

West  Virginia  cannot  constitutionally 
make  it  an  offense  for  a  liquor  dealer 
at  Cumberland,  Maryland,  to  solicit  by 
mail  orders  from  citizens  of  West  Vir- 
ginia for  the  sale  of  liquors  at  Cumber- 
land, and  their  transportation  in  inter- 
state commerce. 

R.  M.  Rose  Co.  v.  State,  133  Qa.  353, 
36  L.R.A.(N.S.)  443,  65  S.  E.  770. 

West  Virginia  cannot  constitutionally 
make  the  place  of  delivery  in  West  Vir- 
ginia, of  an  interstate  shipment  for  per- 
sonal use,  the  place  of  sale,  and  prohibit 
the  interstate  carrier  from  delivering 
such  shipments. 

Adams  Exp.  Co.  v.  Kentucky,  206  U. 
R.  129,  51  L.  ed.  987,  27  Sup.  Ct.  Rep. 
606;  Louisville  &  N.  R.  Co.  v.  F.  W. 
Cook  Brewing  Co.  223  U.  S.  70,  56  L. 
ed.  355,  32  Sup.  Ct.  Rep.  189. 

A  citizen  of  West  Virginia  has  the 
constitutional  right  to  order  and  have 
delivered  to  him,  in  interstate  commerce, 
liquors  for  his  personal  use. 

State  v.  Oilman,  33  W.  Va.  146,  6 
L.R.A.  847,  10  S.  E.  283;  State  v.  Wil- 
liams, 146  N.  C.  618,  17  L.R.A.(N.S.) 
299,  61  S.  E.  61, 14  Ann.  Cas.  562 ;  Eidge 
v.  Bessemer,  164  Ala.  599,  26  L.R.A. 
(N.S.)  394,  51  So.  246;  Com.  v.  Camp- 
bell, 133  Ky.  50,  24  L.R.A.(N.S.)  172, 
117  S..W.  383,  19  Ann.  Cas.  159;  Mar- 
tin V.  Com  15-?  Kv.  784.  45  L.R.A.(N.S.) 
957,  156  S.  W.  870;  Calhoun  v.  Com. 
154  Ky.  70,  156  S.  W.  1077;  Adams  Exp. 
Co.  V.  Com.  154  Kv.  471,  48  L.R.A.  (N.S  ) 
342,  157  S.  W.  908;  Com.  v.  Smith,  163 
Ky.  227,  L.R.A.1915D,  172,  173  S.  W. 
340;  Vance  v.  W.  A.  Vandercook  Co. 
170  U.  S.  439,  42  L.  ed.  1101,  18  Sup. 
Ct.  Rep.  674. 

The  Webb-Kenyon  Law  does  not  au- 
thorize the  application  of  a  state  stat- 
ute to  an  interstate  shipment  for  lawful, 
personal  use. 

Van  Winkle  r.  State,  4  Boyce  (Del.) 
578,  91  Atl.  385,  Ann.  Cas.  191 6D,  104; 
Adams  Exp.  Co.  v.  Com.  154  Ky.  462, 
48  L.R.A.(N.S.)  343,  157  S.  W.  908; 
Adams  Exp.  Co.  v.  Com.  160  Ky.  66, 169 
S.  W.  603 ;  Palmer  v.  Southern  Exp.  Co. 
129  Tenn.  116,  165  S.  W.  236;  Theo. 
Hamm  Brewing  Co.  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  216  Fed.  672;  Ex  parte 
Peede,  —  Tex.  Crim.  Rep.  — ,  170  S.  W. 
749;  Southern  Exp.  Co.  v.  State,  188 
Ala.  454,  66  So.  115;  Southern  Exp.  Co. 
v.  High  Point,  167  N.  C.  103,  83  S.  E- 
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254;  Bristol  Distributiiig  Co.  y.  Sootherik 
Earo.  Co.  U7  Va.  7,  83  S.  K  1084. 

If  there  is  any  doabt  as  to  the  eon- 
stmetion  or  application  of  a  statnte,  con- 
temporary history,  which  shows  the  evils 
intended  to  be  remedied^  may  be  re- 
ferred to  by  the  eourts. 

Johnson  v.  Southern  P.  Co.  196  U.  S. 
19,  49  L.  ed.  370,  25  Sup.  Ct.  Rep.  158, 
17  Am.  Neg.  Rep.  412;  American  Net 
&  Twine  Co.  v.  Worthington,  141  U.  S. 
408,  35  L.  ed.  821,  12  Sup.  Ct  Rep.  55; 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12 
Sup.  Ct.  Rep.  511;  Duulap  v.  United 
States,  173  U.  S.  65,  43  L.  ed.  616,  19 
Sup.  Ct.  Rep.  319;  Downes  v.  Bidwell, 
182  U.  S.  244,  45  L.  ed.  1088,  21  Sup. 
Ct.  Rep.  770. 

The  Webb-Kenyon  Law,  as  construed 
and  applied  by  the  lower  court,  would 
be  unconstitutional. 

Rhodes  v.  Iowa,  170  U.  S.  412,  42  L. 
ed.  1088,  18  Sup.  Ct.  Rep.  664;  Re  Rah- 
rer,  140  U.  S.  555,  35  L.  ed.  574,  11 
Sup.  Ct.  Rep.  865. 

Mr.  Lawrence  Maxwell  argued  the 
cause  on  reargument,  and,  with  Messrs. 
Joseph  S.  Graydon,  Walter  C.  Capper, 
and  J.  Phillip  Roman,  died  a  brief  for 
appellant : 

The  right  of  the  citizen  personally  to 
use  liquors  and  have  them  in  his  posses- 
sion for  that  purpose  is  expressly  recog- 
nized in  §§  7  and  31  of  the  West  Vir- 
ginia statute  as  amended  in  1915,  and  is 
not  denied  by  any  act  of  the  legislature. 

State  V.  Oilman,  33  W.  Va.  146,  6 
L.R.A.  847,  10  S.  E.  283. 

There  is  nothing  in  the  amendment  to 
the  law  of  West  Virginia  adopted  at  the 
extraordinary  session  of  1915,  and  in- 
corporated into  the  statute  as  §  34,  nor 
in  any  other  section  of  the  statute,  which 
makes  it  an  offense  for  the  citizen  to 
have  in  his  possession  for  personal  use 
and  to  use  intoxicating  liquors. 

State  V.  Sixo,  —  W.  Va.  — ,  87  S.  E. 
267. 

A  state  law  which  makes  it  an  offense 
to  receive  from  a  carrier  in  interstate 
commerce  liquors  intended  for  lawful 
personal  use,  and  at  the  same  time  per- 
mits the  individual  to  purchase  liquors, 
carry  them  to  his  home,  keep  them 
there  for  personal  use,  and  use  them,  is 
not  a  police  measure ;  it  is  a  direct  regu- 
lation of  commerce,  not  authorized  by 
the  Webb-Kenyon  Law  or  by  the  com- 
merce clause  of  the  Federal  Constitution. 

Adams  Exp.  Co.  v.  Kentucky,  238  U. 

S.  190,  59  L.  ed.  1267,  L.R.A.1916C,  273, 
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35  Sup.  Ct  Rep.  824,  Ann.  Cas.  1915D, 
1167. 

Mr.  Wayne  B.  Wheeler  argned  the 
cause  and  filed  a  brief  for  the  state  of 
West  Virginia: 

The  Webb-Kenyon  Law  is  authorized 
by  the  Federal  Constitution. 

Glenn  v.  Southern  Exp.  Co.  170  N.  C. 
286,  L.R.A.— ,  — ,  87  S.  E.  136;  South- 
em  Exp.  Co.  y.  State,  188  Ala.  454,  66 
So.  115;  Southern  Exp.  Co.  v.  Whittle, 
—  Ala.  — ,  L.RJL1916C,  278,  69  So. 
652;  West  Virginia  v.  Adams  Exp.  Co. 
L.R.A.1916C,  291,  135  C.  C.  A.  4(U,  219 
Fed.  794;  State  v.  Seaboard  Air  Line  R. 
Co.  169  N.  C.  303,  84  S.  E.  283;  State 
V.  Doe,  92  Kan.  212, 139  Pac.  1169;  State 
V.  United  States  Exp.  Co.  164  Iowa,  112, 
145  N.  W.  451;  American  Exp.  Co.  v. 
Beer,  107  Miss.  528,  L.R.A.— ,  — ,  65 
So.  575,  Ann.  Cas.  1916D,  127;  United 
Stales  ex  rel.  Zimmerman  &  Co.  v.  Ore- 
gon-Washington R.  &  Nav.  Co.  210  Fed. 
378;  Atkinson  v.  Southern  Exp.  Co.  94 
S.  C.  444,  48  L.R.A.(N.S.)  349,  78  S.  E. 
516;  Van  Winkle  v.  State,  4  Boyce 
(Del)  578,  91  Atl.  385,  Ann.  Cas.  1916D, 
104;  Taylor  v.  Com.  117  Va.  909,  85  S. 
E.  499;  Adams  Exp.  Co.  v.  Com.  160 
Ky.  66,  169  S.  W.  603;  Gibbons  v.  Og- 
den,  9  Wheat.  1,  6  L.  ed.  23;  Gottstein 
V.  Lister,  88  Wash.  462,  153  Pac.  595; 
State  V.  Missouri  P.  R.  Co.  96  Kan.  609, 
152  Pac.  777;  Brennen  v.  Southern  Exp. 
Co.  —  S.  C.  — ,  90  S.  E.  402. 

The  law  in  question  is  not  a  delegation 
of  legislative  power. 

State  v.  United  States  Exp.  Co.  164 
Iowa,  112, 145  N.  W.  451 ;  People  ex  rel. 
Hill  v.  Hesterberg,  184  N.  Y.  126,  3 
L.R.A.(N.8.)  1G3,  128  Am.  St.  Rep.  528, 
76  N.  E.  1032,  6  Ann.  Cas.  353. 

Congress  has  power  to  eliminate  dele- 
terious commodities  from  interstate  com* 
merce. 

Lottery  Case  (Champion  v.  Ames) 
188  U.  S.  356,  47  L.  ed.  492,  23  Sup.  Ct. 
Rep.  321, 13  Am.  Crim.  Rep.  561 ;  United 
States  V.  43  Gallons  of  Whiskey  (United 
States  V.  Lariviere)  93  U.  S.  188,  23  L. 
ed.  846;  Buttfield  v.  Stranahan,  192  U. 
S.  470,  48  L.  ed.  525,  24  Sup.  Ct.  Rep. 
349;  Reid  v.  Colorado,  187  U.  S.  137,  47 
L.  ed.  108,  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Rep.  506;  Hipolite  Egg  Co.  ▼. 
United  States,  220  U.  S.  45,  55  L.  ed. 
364,  31  Sup.  Ct.  Rep.  364;  State  v.  Mis- 
souri P.  R.  Co.  96  Kan.  609,  152  Pac- 
777. 

Alcohol  or  intoxicating  liquor  used  as 

a  beverage  is  a  deleterious  commodity, 

and   may   be   excluded   from   interstate 

commerce. 

S48  V.  S. 
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Crowley  v.  Christensen,  137  U.  S.  86, 
34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13 ;  Mug- 
Jer  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Santo  v.  State, 
2  Iowa,  190,  63  Am.  Dec.  487;  Goddard 
V.  Jacksonville,  15  HI.  589,  60  Am.  Dec. 
773;  Our  House  v.  State,  4  G.  Greene, 
172;  Beebe  v.  State,  6  Ind.  542,  63  Am. 
Dec.  391;  State  ex  rel.  Vance  v.  Craw- 
ferd,  28  Kan.  726,  42  Am.  Rep.  186; 
Thurlow  V.  Massachusetts,  6  How.  504, 
12  L.  cd.  25G. 

Congress  may  do  less  than  entirely 
prohibit  the  traffic  in  intoxicating 
liquors  throu<;^h  interstate  commerce. 

Ohio  ex. rel.  Lloyd  v.  Dollison,  194  U. 
S.  445,  48  L.  ed.  1062,  24  Sup.  Ct.  Rep. 
703;  Rippey  v.  Texas,  193  U.  S.  504, 
48  L.  ed.  767,  24  Sup.  Ct.  Rep.  516; 
Southern  Exp.  Co.  v.  State,  188  Ala.  454, 
56  So.  122;  American  Exp.  Co.  v.  Beer, 
107  Miss.  528,  L.R.A.  — ,  — ,  65  So.  581, 
Ann.  Cas.  1916D,  127;  State  v.  United 
States  Exp.  Co.  164  Iowa,  112, 145  N.  W. 
^.51;  State  v.  Doe,  92  Kan.  212,  139  Pac. 
1170. 

The  Federal  Constitution  gives  no 
guaranty  to  a  citizen  to  receive  and 
jwssess  intoxicating  liquor  for  his  own 
use. 

Mugler  V.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Preston 
V.  Drew,  33  Me.  558,  54  Am.  Dec.  639; 
Southern  Exp.  Co.  v.  High  Point,  167 
N.  C.  303,  S?»  S.  E.  254;  Southern  Exp. 
Co.  V.  Whittle,  —  Ala.  — ,  L.R.A.1916C, 
278,  69  So.  652;  Re  Crane,  27  Idaho,  671, 
L  R.A.  — ,  — ,  151  Pac.  1006. 

The  purpose  of  all  legislation  restrict- 
ing and  prohibiting  the  sale  of  liquor  is 
to  discourage  and  prevent  its  use. 

State  v.  J.  P.  Bass  Pub.  Co.  104  Me. 
2S%  20  L.R.A. (N.S.)  496,  71  Atl.  894; 
Re  Crane,  27  Idaho,  671,  L.R.A.  — ,  — , 
151  Pac.  1006;  State  v.  Gilman,  33  W. 
Va.  146,  6  LR.A.  847,  10  S.  E.  283; 
State  V.  Williams,  146  N.  C.  618,  17 
L.R.A.(N.S.)  299,  61  S.  E.  61,  14  Ann. 
Cas.  562;  Com.  v.  Campbell,  133  Ky.  50, 
24  L.R.A.(N.S.)  172,  117  S.  W.  383,  19 
Ann.  Cas.  159;  Lincoln  v.  Smith,  27  Vt. 
328;  Marks  v.  State,  159  Ala.  71,  84, 133 
Am.  St.  Rep.  20,  48  So.  864;  State  ex 
rel.  Black  v.  Delaye,  193  Ala.  500,  L.R.A. 
1915E,  640,  68  So.  995;  West  Virginia 
▼.  Adams  Exp.  Co.  L.R.A.1916C,  291, 135 
C.  C.  A.  464,  219  Fed.  794. 

The  Webb-Kenyon  Law  is  valid  as  a 
police  regulation. 

Preund,   Pol.   Power,   §§   65,   66;   Re 

Rahrer,  140  U.   S.  545,  35  L.  ed.  572, 

11  Sup.  Ct.  Rep.  865;   Addyston  Pipe 

&  Steel  Co.  V.  United  States,  175  U.  S. 

211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96; 
61  L.  ed. 


Phalen  v.  Virginia,  8  How.  163,  168, 
12  L.  ed.  1030,  1032;  Hoke  v.  United 
States,  227  U.  S.  309,  57  L.  ed.  523,  43 
L.R.A.(N'.S.)  906,  33  Sup.  Ct.  Rep.  281, 
Ann.  Cas.  1913E,  905. 

Legislative  power  may  prohibit  acts 
innocent  in  themselves  if  the  lawmaking 
body  thinks  the  admitted  evil  cannot  be 
prevented  except  by  the  enactment  of 
such  a  law. 

State  V.  Frederickson,  101  Me.  37,  6 
L.R.A.(N.S.)  186,  115  Am.  St.  Rep.  295, 
63  Atl.  535,  8  Ann.  Cas.  48;  Elder  v. 
State,  162  Ala.  41,  50  So.  370;  State  v. 
George,  136  La.  906,  67  So.  953;  Feibel- 
man  v.  State,  130  Ala.  122,  30  So.  384; 
Dinkins  v.  State,  149  Ala.  49,  43  So.  114; 
Lambie  v.  State,  151  Ala.  86,  44  So.  51; 
Eaves  v.  State,  113  Ga.  749,  39  S.  E.  318; 
State  v.  O'Connell,  99  Me.  61,  58  Atl. 
59;  United  States  v.  Cohn,  2  Ind.  Terr. 
474,  52  S.  W.  38;  Pennell  v.  State,  141 
Wis.  35, 123  N.  W.  115;  State  v.  Walder, 
83  Ohio  St.  84,  93  N.  E.  531;  Com.  v. 
Bios,  116  Mass.  56;  Com.  v.  Anthes,  12 
Gray,  29;  Com.  v.  Brelsford,  161  Mass. 
61,  36  N.  E.  677 ;  State  v.  Piche,  98  Me. 
348,  56  Atl.  1052;  Com.  v.  Snow,  133 
Mass.  575;  State  v.  O'Connell,  99  Me. 
61,  58  Atl.  59;  State  v.  Certain  Intoxi- 
cating Liquors,  76  Iowa,  243,  2  L.R.A. 
408,  41  N.  W.  6;  State  v.  Guinness,  16 
R.  L  401,  16  Atl.  910;  Purity  Extract 
&  Tonic  Co.  V.  Lynch,  226  U.  S.  192, 
202,  57  L.  ed.  184,  187,  33  Sup.  Ct.  Rep. 
44. 

Unless  there  is  a  conflict  between  the 
law  and  the  Constitution  that  cannot  be 
reconciled,  it  should  be  sustained. 

United  States  v.  Harris,  106  U.  S.  635, 
27  L.  ed.  292,  1  Sup.  Ct.  Rep.  601; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct. 
Rep  609;  Brown  v.  Walker,  161  U.  S. 
591,  40  L.  ed.  819,  5  Inters.  Com.  Rep. 
369, 16  Sup.  Ct.  Rep.  644;  United  States 
V.  Gettysburg  Electric  R.  Co.  160  U.  S. 
668,  40  L.  ed.  576,  16  Sup.  Ct.  Rep. 
427. 

The  liquor  traffic  is  peculiarly  subject 
to  the  police  power  of  the  state,  and 
there  is  no  inherent  right  to  engage  in 
it,  which  may  not  be  regulated  or  pro- 
hibited. The  court  decisions  are  uni- 
form on  this  one  proposition,  at  least, 
that  the  liquor  business  is  of  a  character 
so  menacing  to  the  public  welfare  that 
no  person  can  claim  an  inalienable  right 
to  engage  in  it.  No  one  can  complain 
if,  having  chosen  this  vocation,  his  busi- 
ness is  regulated  or  prohibited  by  law, 
whatever  the  property  loss  to  him  may 
be,  or  whatever  means  is  devised  by  the 
state  to  accomplish  such  regulati'*-  '^^ 
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prohibition,  so  long  as  such  means  are 
reasonable  and  necessary  to  effect  the 
purpose  designed. 

License  Cases,  5  How.  504,  12  L.  ed. 
256;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  33,  24  L.  ed.  992;  State,  Paul, 
Prosecutor,  v.  Circuit  Judge,  50  N.  J. 
L.  595,  1  L.R.A.  86,  15  Atl.  272;  Giozza 
V.  Tieman,  148  U.  S.  657,  37  L.  ed.  599, 
13  Sup.  Ct.  Rep.  721. 

The  character  of  the  liquor  traffic  is 
such  that  it  cannot  invoke  those  consti- 
tutional guaranties  which  protect  other 
personal  and  property  rights. 

Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
ed.  629,  5  Sup.  Ct.  Rep.  8,  97;  Boston 
Beer  Co.  v.  Massachusetts,  97  IT.  S.  25, 
24  L.  ed.  989 ;  Mugler  v.  Kansas,  123  U. 
S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Kidd  v.  Pearson,  128  U.  S.  1,  32 
L.  ed.  346,  2  Inters.  Com.  Rep.  232,  9 
Sup.  Ct.  Rep.  6;  Crowley  v.  Christensen, 
137  U.  S.  91,  34  L.  ed.  623,  11  Sup.  Ct. 
Rep.  13;  Goddard  y.  Jacksonville,  15  111. 
589,  60  Am.  Dec.  773;  Our  House  v. 
State,  4  G.  Greene,  172;  Beebe  v.  State, 
6  Ind.  542,  63  Am.  Dec.  391;  State  ex 
rel.  Vance  v.  Crawford,  28  Kan.  726, 
42  Am.  Rep.  182;  Thurlow  v.  Massachu- 
setts, 5  How.  504,  12  L.  ed.  256;  State 
V.  Durein,  70  Kan.  13,  15  L.R.A.(N.S.) 
908,  78  Pac.  152,  80  Pac.  987;  Santo  v. 
State,  2  Iowa,  190,  63  Am.  Dec.  487. 

If  a  statute  purporting  to  be  passed 
to  protect  public  health,  public  morals, 
public  safety,  and  public  welfare  has 
real  and  substantial  relation  to  those  ob- 
jects, it  is  a  proper  exercise  of  the  police 
power,  and  the  courts  have  been  liberal 
in  sustaining  such  statutes. 

Lincoln  v.  Smith,  27  Vt.  328;  Marks 
V.  State,  159  Ala.  71,  133  Am.  St.  Rep. 
20,  48  So.  864;  State  ex  rel.  Black  v. 
Delaye,  193  Ala.  500,  L.R.A.1915E,  640, 
68  So.  995;  Re  Crane,  27  Idaho,  671, 
L.R.A.  — ,  — ,  151  Pac.  1006;  State  v. 
J.  P.  Bass  Pub.  Co.  104  Me.  288,  20 
L.R.A.(N.S.)  496,  71  Atl.  894;  Purity 
Extract  &  Tonic  Co.  v.  Lynch,  226  U.  S. 
201,  57  L.  ed.  187,  33  Sup.  Ct.  Rep.  44. 

The  state  not  only  has  the- right  to 
prohibit  certain  acts,  but  also  the  right 
to  prohibit  the  possession  of  the  instru- 
ment for  accomplishing  those  prohibited 
acts,  even  though  such  instruments  may 
be  harmless  in  themselves. 

Patsone  v.  Pennsylvania,  232  U.  S. 
138,  58  L.  ed.  539,  34  Sup.  Ct.  Rep.  281. 

The  state  is  now  free  to  exercise  its 
police  power  to  the  extent  of  prohibiting 
either  the  possession  or  receipt  of  in- 
toxicating liquors.  These  are  the  inci- 
dents leadincr  to  its  use  which  will  pro- 
duce the  evil  sought  to  be  remedied. 
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Re  Crane,  27  Idaho,  671,  L.R.A.— , 
— ,  151  Pac.  1006;  Southern  Exp.  Co.  v. 
Whittle,  —  Ala.  — ,  L.R.A.1916C,  278,  69 
So.  652. 

A  state  has  a  right  to  classify  sub- 
jects for  the  purpose  of  exercising  the 
police  power. 

Louisville  &  N.  R.  Co.  v.  Melton,  218 
U.  S.  36,  54  L.  ed.  921,  47  L.R.A.(N.S.) 
84,  30  Sup.  Ct.  Rep.  676;  Mager  v. 
Grima,  8  How.  490,  12  L.  ed.  1168; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  694;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Missouri  v.  Lewis  (Qowman  v. 
Lewis)  101  U.  S.  22,  25  L.  ed.  989;  Owen 
County  Burley  Tobacco  Soc.  v.  Brum- 
back,  128  Ky.  141,  107  S.  W.  710;  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  State,  86 
Ark.  518,  112  S.  W.  150;  Badenoch  v. 
Chicago,  222  III.  71,  78  N.  E.  31;  Com. 
use  of  Titusville  v.  Clark,  195  Pa.  634, 
57  L.R.A.  348,  86  Am.  St.  Rep.  694,  46 
Atl.  286;  Trageser  v.  Gray,  73  Md.  250, 
9  L.R.A.  780,  25  Am.  St.  Rep.  587,  20 
Atl.  905;  Com.  v.  Hana,  195  Mass.  262, 
11  L.R.A.(N.S.)  799,  122  Am.  St.  Rep. 
251,  81  N.  E.  149,  11  Ann.  Cas.  514; 
Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394;  Kidd  v.  Pearson,  128  U.  S. 
1,  32  L.  ed.  236,  2  Inters.  Com.  Rep.  232, 
9  Sup.  Ct.  Rep.  6;  McCready  v.  Vir- 
ginia, 94  U.  S.  391,  24  L.  ed.  248. 

Classification  may  be  properly  based 
upon  the  "degree  of  evil"  designed  to  be 
remedied. 

Heath  &  M.  Mfg.  Co.  v.  Worst,  207  U. 
S.  338,  52  L.  ed.  236,  28  Sup.  Ct.  Rep. 
114;  Engel  v.  O'Malley,  219  U.  S.  128, 
55  L.  ed.  128,  31  Sup.  Ct.  Rep.  190 ;  New 
York  ex  rel.  Hatch  v.  Reardon,  204  U.  S. 
152,  51  L.  ed.  415,  27  Sup.  Ct.  Rep.  188, 

9  Ann.  Cas.  736;  Chicago  Dock  &  Canal 
Co.  V.  Praley,  228  U.  S.  680,  686,  57  L. 
ed.  1022,  1024,  33  Sup.  Ct.  Rep.  715. 

In  the  exercise  of  the  police  power 
there  is  no  limitation  on  the  classifica- 
tion of  objects  affected  so  long  as  there 
is  no  arbitrary  or  unreasonable  classi- 
fication. 

Giozza  V.  Tieman,  148  U.  S.  657,  37 
L.  ed.  599, 13  Sup.  Ct.  Rep.  721. 

Transactions  accessory  or  incidental 
to  bringing  liquors  into  the  state  and 
the  disposition  of  them  may  be  prohibit- 
ed. 

Delamater  v.  South  Dakota,  205  U.  "S. 
93,  51  L.  ed.  724,  27  Sup.  Ct.  Rep.  447, 

10  Ann.  Cas.  733;  Glenn  v.  Southern 
Exp.  Co.  170  N.  C.  286,  L.R.A.  — ,  — , 
87  S.  E.  136. 

The  legislative  policy  of  West  Vir- 
ginia is  sustained  by  its  supreme  court. 

242  V.  S. 
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State  V.  Davis,  —  W.  Va.  — ,  L.R.A. 
1917C,  639,  87  S.  E.  202;  State  v.  Sixo, 

—  W.  Va.  —,  87  S.  E.  267. 

Mr.  Fred  0.  Blue  also  argued  the 
cause  and  filed  a  brief  for  the  state  of 
West  Virginia: 

The  court  of  last  resort  of  appellee 
state  having  considered  the  statute  in- 
terpreted by  it  as  applicable  to  inter- 
state shipments  and  to  intoxicating 
liquors  when  intended  for  personal  use, 
although  an  interstate  transaction,  the 
meaning  of  the  statute  is  no  longer  open 
to  question. 

State  V.  Davis,  —  W.  Va.  — ,  L.RJL. 
1917C,  639,  87  S.  E.  262.  See  also  West 
Virginia  v.  Adams  Exp.  Co.  L.R.A.1916C, 
291,  135  C.  C.  A.  464,  219  Fed.  794; 
State  V.  Cardwell,  166  N.  C.  309,  81  S. 
E.  630;  State  v.  Patterson,  134  N.  C. 
612,  47  S.  E.  808,  Southern  Exp.  Co.  v. 
Whittle,  —  Ala.  —,  L.R.A.1916C,  278, 
69  So.  652;  Glenn  v.  Southern  Exp.  Co. 
170  N.  C.  286,  L.R.A.  — ,  — ,  87  S.  E. 
136. 

The  statute,  so  interpreted,  violates 
no  rights  of  the  citizen  under  the  state 
Constitution. 

AVest  Virginia  v.  Adams  Exp.  Co. 
L.R.A.1916C,  291,  135  C.  C.  A.  464,  219 
Fed.  794;  Southern  Exp.  Co.  v.  Whittle, 

—  Ala.  — ,  L.R.A.1916C,  278,  69  So.  652; 
Be  Crane,  27  Idaho,  671,  L.R.A.  — ,  — , 
151  Pac.  1006;  State  v.  PhilHps,  109 
Miss.  22,  L.R.A.1915D,  530,  67  So.  651; 
State  V.  Davis,  —  W.  Va.  — ,  L.R.A. 
1917C  639,  87  S.  E.  262;  State  v.  Sixo, 

—  W.  Va.  — ,  87  S.  E.  269;  Glenn  v. 
Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
— ,  — ,  87  S.  E.  136 

The  statute,  so  interpreted,  violates 
no  rights  of  the  citizen  under  the  Fed- 
eral Constitution,  nor  any  of  the  amend- 
ments thereof. 

West  Virginia  v.  Adams  Exp.  Co. 
L.R.A.1916C,  291,  135  C.  C.  A.  464,  219 
Fed.  794;  Southern  Exp.  Co.  v.  Whittle, 

—  Ala.  — ,  L.R.A.1916C,  278,  69  So.  652; 
Re  Crane,  27  Idaho,  671,  L.R.A.  — ,  — , 
151  Pac.  1006;  State  v.  Phillips,  109 
Miss,  22,  L.R.A.1915D,  530,  67  So.  651 ; 
Atkinson  v.  Southern  Exp.  Co.  94  S.  C. 
444,  48  L.R.A.(N.S.)  349,  78  S.  E.  516; 
State  V.  Davis,  —  W.  Va.  — ,  L.R.A. 
1917C,  639,  87  S.  E.  262;  Glenn  v.  South- 
cm  Exp.  Co.  170  N.  C.  286,  L.R.A.  —,« 
— .  87  S.  E.  136. 

The  Webb-Kcnyon  Law  is  constitu- 
tional. 

Re  Rahrer,  140  U.  S.  545,  35  L.  ed. 
572,  11  Sup.  Ct.  Rep.  865;  West  Vir« 
ginia  y.  Adams  Exp.  Co.  L.R.A.1916C, 
291,  135  C.  C.  A.  464,  219  Fed.  794; 
•1  Ji.  fd, 


State  V.  Cardwell,  166  N.  C.  309,  81  S. 
E.  630;  State  v.  United  States  Exp.  Co. 
164  Iowa,  112,  145  N.  W.  451;  Southern 
Exp.  Co.  V.  Whittle,  —  Ala.  — ,  L.R.A. 
1916C,  278,  69  So.  652;  Glenn  v.  South- 
em  Exp.  Co.  170  N.  C.  286,  L.R.A.  — , 
— ,  87  S.  E.  136;  State  v.  Davis,  —  W. 
Va.  —,  L.R.A.1917C,  639,  87  S.  E.  262. 

Mr.  William  L.  Martin,  Attorney  Gen- 
eral of  Alabama,  Mr.  Wiley  E.  Jones,  At- 
torney General  of  Arizona,  Mr.  Clif- 
ford Walker,  Attorney  General  of 
Georgia,  Mr.  J.  H.  Peterson,  Attorney 
General  of  Idaho,  Mr.  George  Cosson, 
Attorney  General  of  Iowa,  Mr.  S.  M. 
Brewster,  Attorney  General  of  Kansas, 
Mr.  Ross  Collins,  Attorney  General  of 
Mississippi,  Mr.  T.  W.  Bickett,  Attor- 
ney General  of  North  Carolina,  Mr. 
Henry  J.  Linde,  Attorney  General  of 
North  Dakota,  Mr.  S.  P.  Freeling,  At- 
torney General  of  Oklahoma,  Mr.  George 
M.  Brown,  Attorney  General  of  Oregon, 
Mr.  Thomas  H.  Peebles,  Attorney  Gen- 
eral of  South  Carolina,  Mr.  Frank  M. 
Thompson,  Attorney  General  of  Tennes- 
see, Mr.  John  Garland  Pollard,  Attorney 
General  of  Virginia,  and  Mr.  W.  V.  Tan- 
ner, Attorney  General  of  Washington, 
filed  a  brief  as  amici  curiie: 

The  Webb-Kenyon  Act  is  valid. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct.  Rep.  681 ;  Re  Rahrer,  140  U.  S.  546, 
35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865; 
Adams  Exp.  Co.  v.  Kentucky,  238  U.  S. 
190,  59  L.  ed.  1267,  L.R.A.1916C,  273,  35 
Sup.  Ct.  Rep.  824,  Ann.  Cas.  1915D, 
1167;  Rhodes  v.  Iowa,  170  U.  S.  412,  42 
L.  ed.  1088, 18  Sup.  Ct.  Rep.  664;  South- 
em  Exp.  Co.  V.  State,  188  Ala.  454,  66 
So.  115;  Southern  Exp.  Co.  v.  Whittle, 
~  Ala.  — ,  L.R.A.1916C,  278,  69  So.  652; 
State  V.  Seaboard  Air  Line  R.  Co.  169 
N.  C.  303,  84  S.  E.  283;  Glenn  v.  South- 
em  Exp.  Co.  170  N.  C.  286,  L.R.A.  — , 
— ,  87  S.  E.  136 ;  Vance  v.  W.  A.  Vander- 
cook  Co.  170  U.  S.  438,  42  L.  ed.  1100, 
18  Sup.  Ct.  Rep.  674;  State  v.  Doe,  02 
Kan.  212, 139  Pac.  1169;  State  v.  United 
States  Exp.  Co.  164  Iowa,  112,  145  N. 
W.  451;  American  Exp.  Co.  v.  Beer,  107 
Miss.  528,  L.R.A.  — ,  — ,  65  So.  575. 
Ann.  Cas.  1916D,  127;  Atkinson  v. 
Southem  Exp.  Co.  94  S.  C.  444,  48 
L.R.A.(N.S.)  349,  78  S.  E.  516;  Taylor 
V.  Com.  117  Va.  909,  85  S.  E.  499 ;  Adams 
Exp.  Co.  V.  Com.  160  Ky.  66,  169  S.  W. 
603;  State  v.  Grier,  4  Boyce  (Del.)  322. 
88  Atl.  579;  Van  Winkle  v.  State,  4 
Boyee  (Del.)  578,  91  Atl.  385,  Ann.  Cas. 
1916D,  104;  United  States  ex  rel.  F. 
Zimmerman  &  Co.  r.  Oregon- Washii^- 
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Urn  R.  ft  Nav.  Co.  210  Fed  378;  West 
Viigiiiui  r.  Adaxm  Ezp.  Co.  L.B.A.1916C, 
291,  135  C.  C.  A.  46i  219  Fed  794. 

A  regnlatonr  or  restrietive  measure 

short  of  total  prohibition  is  a  police 

measure,  and  has  been  held  by  this  court 

to  be  within  the  terms  of  the  Wilson 

ict. 

Vance  v.  W.  A.  Vandercook  Co.  170  U. 
8.  438,  42  L.  ed  1100,  18  Sup.  Ct.  Bep. 
674,  reversing  80  Fed  786;  Reymann 
Brewing  Co.  v.  Brister,  179  U.  8.  445,  45 
L.  ed.  269,  21  Sup.  Ct.  Bep.  201;  Pabst 
Brewing  Co.  v.  Crenshaw,  198  U.  S.  17, 
25,  49  L  ed.  925,  928,  25  Sup.  Ct.  Bep. 
552;  PhilHps  v.  Mobile,  208  U.  S.  472,  52 
L.  ed.  578,  28  Sup.  Ct.  Bep.  370;  Tinker 
V.  State,  90  Ala.  638,  8  So.  814;  Stevens 
V.  State,  61  Ohio  St.  605,  56  N.  E.  478. 

The  Webb-Kenyon  Act  is  in  the  form 
of  a  prohibition  against  shipments  of 
liquor  in  interstate  commerce  in  defined 
cases;  it  is  well  settled  that  Congress 
may  regulate  commerce  by  adopting  pro- 
hibitions excluding  certain  articles  from 
the  right  to  be  transported  from  one 
state  into  another. 

Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct. 
Bep.  321, 13  Am.  Crim.  Bep.  561 ;  United 
States  V.  Trans-Missouri  Freight  Asso. 
166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Bep.  540;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  505,  43  L.  ed.  259, 
19  Sup.  Ct.  Rep.  25;  Addyston  Pipe  & 
Steel  Co.  v.  United  States,  175  U.  S.  211, 
44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96 ;  Hoke 
V.  United  States,  227  U.  S.  308,  67  L.  ed. 
523,  43  L.B.A.(N.S.)  906,  33  Sup.  Ct. 
Rep.  281,  Ann.  Cas.  1913E,  905;  Hipo- 
litc  Egg  Co.  V.  United  States,  220  U.  S. 
45,  55  L.  ed.  364,  31  Sup.  Ct.  Bep.  364; 
Reid  V.  Colorado,  187  U.  S.  137,  47  L. 
ed.  108,  23  Sup.  Ct.  Bep.  92,  12  Am. 
Crim.  Rep.  506;  State  v.  United  States 
Exp.  Co.  164  Iowa,  112,  145  N.  W.  451; 
United  States  v.  43  Gallons  of  Whiskey 
(United  States  v.  Lariviere)  93  U.  S. 
188,  23  L.  ed.  846;  Perrin  v.  United 
States,  232  U.  S.  478,  58  L.  ed.  691, 
24  Sup.  Ct.  Bep.  387;  Buttfield  v.  Strana- 
han,  192  U.  S.  470,  48  L.  ed.  525,  24 
Sup.  Ct.  Bep.  349;  United  States  v.  Pop- 
f>er,  98  Fed.  423;  State  v.  Cardwell,  166 
N.  C.  309,  81  S.  E.  628;  West  Virginia 
v.  Adams  Exp.  Co.  L.B.A.1916C,  291, 135 
C.  C.  A.  464,  219  Fed.  794. 

The  police  power  belongs  to  the  states, 
has  not  been  surrendered  by  them  to 
the  general  government  nor  restrained 
by  the  Constitution  of  the  United  States, 
and  is  essentially  exclusive. 

Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  6  Sup.  Ct.  Bep.  357;  Be 
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Bahrer,  140  U.  S.  545,  35  L.  ed  572,  11 
Sup.  Ct.  Bq>.  865;  United  SUtes  v.  E. 
C.  Knight  Co.  156  U.  S.  1,  39  L.  ed  325, 
15  Sup.  Ct.  Bep.  249. 

Interstate  commerce  even  in  intoxicat- 
ing liquors  is  national  in  character,  and 
so  long  as  Congress  did  not  pass  any  laws 
to  r^^late  it  specifically  in  such  a  way 
as  to  allow  the  laws  of  the  state  to  oper- 
ate upon  it,  Congress  indicated  its  will 
that  commerce  therein  should  be  free  and 
untrammeled.  Hence,  in  the  absence  of 
congressional  action,  laws  prohibiting 
receipt  and  sale  in  original  packages 
were  inoperative. 

Bowman  v.  Chicago  &  N.  W.  B.  Co. 
125  U.  S.  465,  31  L.  ed.  700,  8  Sup.  Ct. 
Bep.  689;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed  128,  3  Inters.  Com.  Bep. 
36, 10  Sup.  Ct.  Bep.  658. 

The  Wilson  Act  of  1890  changed  this 
situation  in  part. 

Bhodes  v.  Iowa,  170  U.  S.  412,  42  L. 
ed.  1088,  18  Sup.  Ct.  Bep.  664;  Vance  v. 
W.  A.  Vandercook  Co.  170  U.  S.  438,  42 
L.  ed.  1100,  18  Sup.  Ct.  Bep.  674. 

The  Webb-Kenyon  Act  extended  the 
prohibition  against  the  introduction  of 
liquors  into  a  state  by  means  of  inter- 
state commerce. 

Adams  Exp.  Co.  v.  Kentucky,  238  U. 
S.  190,  59  L.  ed.  1267,  L.B.A.1916C,  273, 
35  Sup.  Ct.  Rep.  824,  Ann.  Cas.  1915D, 
1167. 

The  police  power  extends  to  all  the 
great  public  needs. 

Camfield  v.  United  States,  167  U.  S. 
618,  42  L.  ed.  260,  17  Sup.  Ct.  Bep.  857; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  32  L.B.A.(N.S.)  1062,  55  L.  ed  112, 
31  Sup.  Ct.  Bep.  186,  Ann.  Cas.  1912A, 
487;  Purity  Extract  &  Tonic  Co.  v. 
Lynch,  226  U.  S.  192,  57  L.  ed.  184,  33 
Sup.  Ct.  Bep.  44;  Lawton  v.  Steele,  152 
U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Bep. 
499;  New  York  ex  rel.  Silz  v.  Hesterberg, 
211  U.  S.  31,  53  L.  ed.  75,  29  Sup,  Ct. 
Bep.  10;  Patsone  v.  Pennsylvania,  232 
U.  S.  138,  58  L.  ed.  539,  34  Sup.  Ct.  Bep. 
281 ;  Booth  v.  Illinois,  184  U.  S.  426,  46 
L.  ed.  625,  22  Sup.  Ct.  Bep.  397;  Otis  v. 
Parker,  187  U.  S.  607,  47  L.  ed.  326,  23 
Sup.  Ct.  Bep.  168 ;  Murphy  v.  California, 
225  U.  S.  623,  56  L.  ed.  1229,  41  L.B.A. 
(N.S.)  153,  32  Sup.  Ct.  Bep.  697. 

Intoxicating  liquors  are  a  subject  of 
'commercial  intercourse  between  the 
states,  yet  state  prohibitory  laws  within 
a  state  do  not  necessarily  infringe  any 
right,  privilege,  or  immunity  secured  by 
the  Constitution  of  the  United  States 
or  its  Amendments.  The  right  of  the 
states,  under  the  police  power,  to  regu- 
late, restrain,  or  forbid  the  manufac- 
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tnre  or  sale  of  intoxicating  liquors,  has 
been  fully  established  by  the  8upreme 
Court. 

Re  Rahrer,  140  U.  S.  546,  35  L.  ed.  572, 
U  Sup.  Ct.  Rep.  865;  Foster  v.  Kan- 
sas, 112  U.  S.  201,  28  L.  ed.  629,  5  Sup. 
Ct.  Rep.  8,  97;  Mugler  v.  Kansas,  123  U. 
S.  623,  31  L.  ed.  205,  8  Sup.  Ct  Rep. 
273;  Boston  Beer  Co.  v.  Massaehusetts, 
97  U.  S.  25,  24  L.  ed.  989;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Crow- 
ley V.  Christensen,  137  U.  S.  91,  34  L. 
ed.  623,  11  Sup.  Ct.  Rep.  13 ;  Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch,  226  U.  S. 
192,  57  L.  ed.  184,  33  Sup.  Ct.  Rep.  44. 

A  state  may  constitutionally  prohibit 
or  r^ulate  the  receipt  and  possession 
of  intoxicating  liquors  by  a  citizen  even 
when  for  his  own  use;  and  since  the 
Webb-Kenyon  Law,  this  principle  will 
apply  to  such  liquors  moving  into  the 
state  from  another  state. 

Southern  Exp.  Co.  v.  Whittle,  —  Ala. 
— ,  L.R.A.1916C,  278,  69  So.  652;  Re 
Crane,  27  Idaho,  671,  L.R.A.— ,  — ,  151 
Pac.  1006;  Glenn  v.  Southern  Exp.  Co. 
170  N.  C.  286,  L.R.A.— ,  — ,  87  S.  B.  136; 
United  States  ex  rel.  F.  Zimmerman  & 
Co.  V.  Oregon-Washington  R.  &  Nav. 
Co.  210  Fed.  378;  Preston  v.  Drew,  33 
^''e.  558,  54  Am.  Dec.  639;  Henderson  v. 
Heyward,  109  Ga.  373,  47  L.R.A.  366,  77 
Am.  St.  Rep.  384,  34  S.  E.  590. 

The  state  may  prohibit  the  solicitation 
of  orders  for  intoxicating  liquors  and 
also  the  advertising  of  such  liquors, 
although  the  liquors,  if  purchased,  are 
in  another  state,  and  would  have  to  be 
brought  into  the  state  making  the  pro- 
hibition, in  interstate  commerce. 

Delamater  v.  South  Dakota,  205  U.  S. 
93,  51  L.  ed.  724,  27  Sup.  Ct.  Rep.  447, 
10  Ann.  Cas.  733;  State  ex  rel.  Black  v. 
Delaye,  193  Ala.  500,  L.R.A.1915E,  640, 
68  So.  995 ;  State  v.  Davis,  —  W.  Va.  — , 
L.R.A.1917C,  639,  87  S.  E.  262. 

A  prohibition  state  may  make  it  un- 
lawful for  any  person,  firm,  association, 
or  corporation,  whether  a  common  car- 
rier or  not,  to  convey  or  transport  li- 
quors over  or  along  any  public  street 
or  highway  for  another,  and  may  also 
prohibit  the  transportation  of  liquors 
from  one  part  of  the  state  to  another.   ' 

Williams  v.  State,  179  Ala.  51,  60  So. 
903;  Western  R.  Co.  v.  Capital  Brewing 
A  Ice  Co.  177  Ala.  149,  59  So.  52. 

A  prohibition  state  may  also  prohibit 

the  keeping    or    storage    of    liquors  in 

social  or  fraternal  clubs,  even  when  it 

is  for  the  personal  use  of  the  members 

thereof. 

Wallace  v.  State,  8  Ala.  App.  386,  62 
•  1  L.  e^. 


So.  305;  State  v.  PhiUips,  109  Miss.  22, 
L.R.A.1915D,  530,  67  So.  651;  State  ex 
rel.  Jackson  v.  Topeka  Club,  82  Kan. 
756,  29  L.R.A.(N.S.)  722,  109  Pac.  183, 
20  Ann.  Cas.  320. 

The  state  may  regulate  or  prohibit 
the  sale  or  use  of  an  article  for  the 
protection  of  the  health,  morals,  and 
safety  of  the  people. 

Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062. 

If  a  state  has  the  right  to  prohibit 
the  manufacture  of  intoxicants  for  one's 
own  use,  and  the  right  to  prohibit  the 
sale  thereof  to  a  citizen  for  his  own  use, 
it  must  also,  upon  the  same  grounds  and 
for  the  same  reason,  have  the  right  to 
prohibit  the  introduction  into  the  state, 
and  hence,  the  use  and  possession  of 
such  intoxicants,  if  the  protection  of  the 
Federal  Constitution  be  by  Congress 
withdrawn  from  such  shipments. 

Brown  v.  Maryland,  12  Wheat.  420,  6 
L.  ed.  678. 

Congress  would  have  the  power,  if  it 
desired  to  exert  it,  to  exclude  altogether 
ardent  spirits  from  commerce  among  the 
states. 

Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  362,  47  L.  ed.  492,  503,  23 
Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep. 
561. 

An  individual  under  the  police  power 
may  be  protected  by  the  state  from  him- 
self; the  state  has  an  interest  in  the 
well-being  of  the  individual. 

Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780, 18  Sup.  Ct.  Rep.  383. 

The  real  purpose  of  prohibition  legis- 
lation  is  to  prevent  personal  use  of  li- 
quor. 

Lincoln  v.  Smith,  27  Vt.  328;  Marks 
V.  State,  159  Ala.  71,  133  Am.  St.  Rep. 
20,  48  So.  864;  Southern  Exp.  Co.  v. 
Whittle,  —  Ala.  — ,  L.R.A.1916C,  278,  69 
So.  652;  State  v.  Phillips,  109  Miss.  22, 
L.R.A.1915D,  530,  67  So.  651 ;  West  Vir- 
ginia V.  Adams  Exp.  Co.  L.R.A.1916C, 
291, 135  C.  C.  A.  464,  219  Fed.  794;  State 
V.  J.  P.  Bass  Pub.  Co.  104  Me.  288,  20 
UR.A.(N.S.)  495,  71  Atl.  894;  Golden 
&  Co.  V.  Justice's  Ct.  23  Cal.  App.  802, 
140  Pac.  49;  Crowley  v.  Christensen,  137 
IJ.  S.  87,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Mugler  v.  Kansas,  123  U.  S.  623, 
61  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

To  accomplish  the  admittedly  valid 
main  purpose  of  prohibiting  the  traffic 
in  liquors,  it  is  necessary  for  a  state,  un- 
der its  police  power,  to  have  the  right  to 
control  interstate  shipments  even  for 
personal  use.    This  is  a  step  which  has 
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a  fair  relation  to  the  end  to  be  accom- 
l>li8hed.  What  is  the  difference  in  prin- 
ciple between  the  denial  of  the  right  to 
manufacture,  and  a  denial  of  the  right 
to  import  f 

United  States  ex  rel.  F.  Zimmerman 
&  Co.  V.  Oregon-Washington  R.  &  Nay. 
Co.  210  Fed.  378  j  Southern  Exp.  Co.  v. 
Whittle,  —  Ala.  — ,  L.R.A.1916C,  278, 
69  So.  662;  Glenn  v.  Southern  Exp.  Co. 
170  N.  C.  286,  L.R.A.— ,  — ,  87  S.  E.  136; 
Preston  v.  Drew,  33  Me.  558,  54  Am.  Dec. 
639;  Henderson  v.  Heyward,  109  Ga. 
373,  47  L.R.A.  366,  77  Am.  St.  Rep. 
384,  34  S.  E.  590;  Southern  Exp.  Co.  v. 
High  Point,  167  N.  C.  103,  83  S.  E.  254. 

Many  decisions  sustain  recent  state 
laws  which  are  contrary  to  appellant's 
contention  as  to  the  right  of  a  citizen 
to  receive  and  possess  liquors  for  per- 
sonal use. 

Southern  Exp.  Co.  v.  Whittle,  —  Ala. 
— ,  L.R.A.1916C,  278,  69  So.  652;  Wil- 
liams v.  State,  179  Ala.  51,  60  So.  903; 
Glenn  v.  Southern  Exp.  Co.  170  N.  C. 
286,  L.R.A.— ,  — ,  87  S.  E.  136;  Van 
Winkle  v.  State,  4  Boyce  (Del.)- 578,  91 
Atl.  381,  Ann.  Cas.  1916D,  104;  Atkin- 
son V.  Southern  Exp.  Co.  94  S.  C.  44,  48 
L.R.A.(N.S.)  349,  78  S.  E.  516;  Re 
Crane,  27  Idaho,  671,  L.R.A.— ,  — ,  151 
Pac.  1006;  State  v.  Sixo,  —  W.  Va.  — , 
87  S.  E.  267 ;  State  v.  Davis,  —  W.  Va. 
— ,  L.R.A.1917C,  639,  87  S.  E.  262;  New 
York  ex  rel.  Silz  v.  Hesterberg,  211  U. 
S.  31,  53  L.  ed.  75,  29  Sup.  Ct.  Rep.  10; 
Patsone  v.  Pennsylvania,  232  U.  S.  138, 
58  L.  ed.  539,  34  Sup.  Ct.  Rep.  281 ;  Pur- 
ity Extract  &  Tonic  Co.  v.  Lynch,  226  U. 
S.  192,  57  L.  ed.  184,  33  Sup.  Ct.  Rep. 
44;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

To  refer  to  the  principal  state  law  re- 
lating to  these  suits,  to  the  pleadings  and 
the  decision  of  the  court  below,  wilLmake 
the  issues  in  these  cases  clear  and  point 
directly -to  the  elements  required  to  be 
considered  in  deciding  them. 

West  Virginia  in  February,  1913, 
enacted  a  prohibition  [316]  law  to  go 
into  effect  on  July  1st  of  the  following 
year.  Code  1913,  chap.  32A.  Putting 
out  of  view  the  right  of  druggists,  under 
stringent  regulations  provided  by  the 
statute,  to  sell  for  medicinal  purposes, 
and  the  right  otherwise  to  sell  wine  for 
sacramental  and  alcohol  for  scientific 
and  manufacturing  purposes,  the  law 
forbade  ''the  manfacture,  sale,  keeping 
or  storing  for  sale  in  this  state,  or  offer- 
ing or  exposing  for  sale,''  intoxicating 
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liquors,  and  the  intoxicants  embraced 
were  comprehensively  defined.  The  stat- 
ute contained  many  restrictions  concern- 
ing hotels,  restaurants,  clubs,  and  so- 
called  associations  where  liquor  was  kept 
and  served  either  as  a  result  of  member- 
ship or  by  gift  or  otherwise,  which  were 
evidently  intended  to  prevent  the  frus- 
tration of  the  prohibitions  against  the 
keeping  of  intoxicants  for  sale  and  pur- 
chase by  subterfuge  in  the  guise  of  the 
exercise  of  an  individual  right.  There 
was  no  express  prohibition  against  the 
individual  right  to  use  intoxicants  and 
none  implied  unless  that  result  arose  (a) 
from  the  prohibition  in  universal  terms 
of  all  sales  and  purchases  of  liquor  with- 
in the  state,  (b)  from  the  clause  provid- 
ing that  every  delivery  made  in  the  state 
by  a  common  or  other  carrier  of  the  pro- 
hibited intoxicants  should  be  considered 
as  a  consummation  of  a  sale  made  in 
the  state  at  the  point  of  delivery,  and  (c) 
from  the  prohibitions  which  the  stat- 
ute contained  against  solicitations  made 
to  induce  purchases  of  liquor,  and 
against  the  publication  in  the  state  of 
aU  circulars,  advertisements,  price  lists, 
etc.,  which  might  tend  to  stimulate  pur- 
chases of  liquor. 

Under  this  statute,  and  in  reliance 
upon  the  provisions  of  the  act  of  Con- 
gress known  as  the  Webb-Kenyon  Law 
(Act  of  Congress  of  March  1,  1913,  37 
Stat,  at  L.  699,  chap.  90,  Comp.  Stat. 
1913,  §  8739),  the  state  of  West  Virginia 
in  one  of  its  courts  sued  the  Western 
Maryland  Railroad  Company  and  the 
Adams  Express  Company  to  enjoin  them 
from  carrying  from  Maryland  into  West 
Virginia  liquor  in  violation  of  law.  In 
substance  [317]  it  was  charged  that 
very  many  shipments  had  been  taken  by 
the  carriers  contrary  to  the  law,  both  as 
to  solicitations  and  as  to  the  use  for 
which  the  liquor  was  intended.  Prelimi- 
nary injunctions  were  issued  restraining 
the  carrying  of  liquor  into  the  state,  sub- 
ject to  many  conditions  as  to  investiga- 
tion, etc.,  etc.  With  these  injunctions  in 
force,  these  suits  were  commenced  by 
the  Clark  Distilling  Company  to  compel 
the  carriers  to  take  a  shipment  of  liquor 
which  it  was  asserted  was  ordered  for 
personal  use,  and  deliver  it  in  West  Vir- 
ginia, on  the  ground  that  the  Act  of  Con- 
gress to  Regulate  Commerce  imposed  the 
duty  to  receive  and  carry,  and  that,  be- 
sides, the  West  Virginia  prohibition  law, 
when  rightly  construed,  did  not  forbid 
it.  The  carriers,  not  challenging  the 
asserted  meaning  of  the  West  Virginia 
law,  set  up  the  injunctions  and  averred 
that  to  receive    and   carry    the    liquor 
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would  violate  their  provisions,  and  there- 
fore there  was  no  duty  under  the  United 
States  law  to  do  so.  West  Virginia  in- 
tervened in  the  suits,  relying  upon  the 
state  law  and  the  injunctions  which  had 
been  issued.  At  the  trial  it  was  shown 
that  the  plaintiff  Distilling  Company  had 
Bystematically  solicited  purchases  and 
constantly  shipped  liquor  from  Mary- 
land into  West  Virginia  in  violation  of 
the  prohibition  law.  The  court  held  that 
the  West  Virginia  law  did  not  prohibit 
personal  use,  and  did  not  forbid  ship- 
ments for  such  use,  and  that,  as  there 
was  no  state  prohibition,  the  Webb- 
Kenyon  Law  had  no  application,  and 
that,  as  the  solicitations  forbidden  by  the 
state  statute  were  solicitations  to  do  that 
which  was  forbidden,  that  consideration 
was  irrelevant.  The  construction  of  the 
statute  made  by  the  state  court  was  held 
not  authoritatively  binding,  as  that  court 
was  not  one  of  last  resort,  and  the  right 
to  practically  modify  the  injunctions  was 
declared  to  exist  because  West  Virginia, 
by  making  herself  a  party  to  the  suits, 
had  submitted  herself  to  the  jurisdic- 
tion of  the  court.  All  questions  con- 
cerning the  power  of  the  state  of  West 
Virginia  [318]  to  pass  the  prohibition 
law  if  it  meant  otherwise,  and  of  the 
right  of  Congress  to  adopt  the  Webb- 
Kenyon  Act  under  a  like  hypothesis, 
were  reserved.  219  Fed.  333.  Before 
the  decrees  entered  became  final,  the  cir- 
cuit court  of  appeals  for  the  fourth  cir- 
cuit, in  a  case  pending  before  it  (West 
Virginia  v.  Adams  Exp.  Co.  L.R.A. 
1916C,  291,  135  C.  C.  A.  464,  219  Fed. 
794),  decided  directly  to  the  contrary. 
It  held  that  the  law  of  West  Virginia 
did  prohibit  shipments  for  personal  use; 
that  it  did  forbid  solicitations  therefore 
for  such  purchases;  that,  by  operation 
of  the  Webb-Kenyon  Act,  there  was  no 
longer  a  right  to  ship  liquor  into  the 
state  in  violation  of  its  laws;  and  that 
both  the  state  law  and  the  Webb-Ken- 
yon Act  were  constitutional.  Controlled 
by  such  decision,  the  trial  court  recalled 
its  opinion,  heard  a  reargument,  and, 
although  not  changing  its  view,  accepted 
and  gave  effect  to  the  conclusions 
reached  by  the  circuit  court  of  appeals 
because  they  were  deemed  to  be  authori- 
tative, and  the  eases  were  brought  di- 
rectly here,  because  of  the  constitutional 
questions,  to  review  such  action. 

The  issues  to  be  decided  may  be  em- 
braced in  four  propositions  which  we 
proceed  separately  to  consider. 

1.  The  correct  meaning  of  the  West 
Virginia  law  as  to  the  subjects  in  dis- 
pute. 
•1  L.  «dU 


The  difference  as  to  the  meaning  of 
the  statute  in  the  court  below  was 
whether  or  not  the  West  Virginia  law 
prohibited  the  receipt  of  liquor  for  per- 
sonal use;  and,  if  it  did,  whether  or  not 
the  prohibitions  of  the  law  equally  ap- 
plied to  shipments  from  outside  and  to 
those  originating  in  the  state.  But  the 
possibility  of  dispute  over  these  sub- 
jects no  longer  exists  because,  after  the 
decision  below,  and  since  the  cases  were 
first  argued  (for  they  have  been  here 
argued  twice),  the  state  of  West  Vir- 
g^ia  amended  the  statute  so  as  to 
leave  no  room  for  doubt  that  it  does 
forbid  all  shipments,  whether  for  per- 
sonal use  or  otherwise,  and  whether  from 
within  "or  without  the  state.  The  perti- 
nent [319]  provisions  of  the  amend- 
ments are  placed  in  the  margin.^  As  the 
relief  sought  is  the  permanent  right  to 
ship  in  the  future,  the  meaning  of  the 
statute  now,  that  is,  as  amended,  is  the 
test  by  which  we  must  consider  the  ques- 
tions requiring  solution.  Indeed,  this  is 
frankly  admitted  by  the  [320]  parties, 
since  it  is  unequivocally  declared  that 
the  question  is  the  operation  and  effect 
of  the  statute  as  amended  and  its  con- 
stitutionality. We  therefore  come  to  the 
second  question,  which  is: 

2.  The  power  of  the  state  to  enact 
the  prohibition  law  consistently  with  the 
due  process  clause  of  the  14th  Amend- 
ment and  the  exclusive  power  of  Con- 
gress to  regulate  commerce  among  the 
several  states. 

That  government  can,  consistently 
with  the  due  process  clause,  forbid  the 
manufacture  and  sale  of  liquor  and  regu- 
late its  traffic,  is  not  open  to  controversy; 
and  that  there  goes  along  with  this 
power  full  police  nuthority  to  make  it 
effective,  is  also  not  open.  Whether  the 
general  authority  includes  the  right  to 
forbid  individual  use,  we  need  not  con- 
sider, since  clearly  there  would  be  power, 
as  an  incident  to  the  right  to  forbid 

1  "Sec.  7.  It  sliall  be  unlawful  for  any  per- 
son to  keep  or  have,  for  personal  use  or 
otherwise,  or  to  use,  or  permit  another  to 
have,  keep  or  use,  intoxicatiug  liquors  at 
any  restaurant,  store,  office  building,  club, 
place  where  soft  drinks  are  sold  (except  a 
drug  store  may  have  and  sell  alcohol  and 
wine  as  provided  by  §§  4  and  24),  fruit 
stand,  news  stand,  room,  or  place  where 
bowling  alleys,  billiard  or  pool  tables  are 
maintained,  livery  stable,  boathouse,  public 
building,  park,  road,  street  or  alley.  It 
shall  also  be  unlawful  for  any  person  to 
give  or  furnish  to  another  intoxicating 
liquors,  except  as  otherwise  hereinafter  pro- 
vided in  this  section.  Any  one  violating 
this  section  shall  be  guilty  of  a  misdemean- 
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mannfaetiire  and  sale,  to  restrict  the 
means  by  which  intoxicants  for  per- 
sonal use  could  be  obtained,  even  if  such 
use  was  permitted.  This  being  true, 
there  can  be  no  doubt  that  the  West  Vir- 
ginia prohibition  law  did  not  offend 
against  the  due  process  clause  of  the 
14th  Amendment. 

But  that  it  was  a  direct  burden  upon 
interstate  commerce  and  conflicted  with 
the  power  of  Congress  to  regulate  com- 
merce among  the  several  states,  and 
therefore  could  not  be  used  to  prevent 
interstate  shipments  from  Maryland  into 
West  Virginia,  has  been  not  open  to 
question  since  the  decision  in  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  .128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681.  And  this  bpngs  us  to  consider 
whether  the  Webb-Kenyon  [821]  Law 
has  so  regulated  interstate  commerce  as 
to  give  the  state  the  power  to  do  what  it 
did  in  enacting  the  prohibition  law,  and 
cause  its  provisions  to  be  applicable  to 
shipments  of  intoxicants  in  interstate 
commerce,  thus  saving  thut  law  from 
repugnancy  to  the  Constitution  of  the 
United  States,  which  is  the  third  proposi- 
tion for  consideration. 

3.  Assuming  the  constitutionality  of 
the  Webb-Kenyon  Act,  what  is  its  true 
meaning  and  its  operation  upon  the  pro- 
hibitions contained  in  the  West  Vir- 
ginia law! 

Omitting  words  irrelevant  to  the  sub- 
ject now  under  consideration,  the  title 
and  text  of  the  Webb-Kenyon  Act  are  as 
follows : 

''An   Act  Devesting   Intoxicating  Li- 


quors of  Their  Interstate  Character  in 
Certain  Cases. 

''  .  .  .  That  the  shipment  or  trans- 
portation, in  any  manner  or  by  any 
means  whatsoever,  of  any  spirituous, 
vinous,  malted,  fermented,  or  other  in- 
toxicating liquor  of  any  kind,  from  one 
state,  territory,  or  district  of  the  United 
States,  .  .  .  into  any  other  state, 
territory,  or  district  of  the  United 
States,  .  .  .  which  said  spirituous, 
vinous,  malted,  fermented,  or  other  in- 
toxicating liquor  is  intended,  by  any 
person  interested  therein,  to  be  received, 
possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  other- 
wise, in  violation  of  any  law  of  such 
state,  territory,  or  district  of  the  United 
States    ...    is  hereby  prohibited.'' 

As  the  state  law  forbade  the  shipment 
into  or  transportation  of  liquor  in  the 
state,  whether  from  inside  or  out,  and 
all  receipt  and  possession  of  liquor  so 
transported,  without  regard  to  the  use 
to  which  the  liquor  was  to  be  put,  and 
as  the  Webb-Kenyon  Act  prohibited  the 
transportation  in  interstate  commerce  of 
all  liquor  ''intended  to  be  received,  pos- 
sessed, sold  or  in  any  manner  used,  either 
in  the  original  package  or  otherwise,  in 
violation  of  any  law  of  such  state," 
there  would  seem  [322]  to  be  no  room 
for  doubt  that  the  prohibitions  of  the 
state  law  were  made  applicable  by  the 
Webb-Kenyon  Law.  If  that  law  was 
valid,  therefore,  the  state  law  was  not 
repugnant  to  the  commerce  clause.  It 
is  insisted  that  this  view  gives  too  wide 
an  effect  to  the  Webb-Kenyon  Law, 
since  that  act  was  only  intended  to  in- 


or,  and  upon  conviction  thereof '  shall  be 
fined  not  less  than  $100,  nor  more  than  $500, 
and  be  imprisoned  in  the  county  jail  not 
less  than  two  nor  more  than  six  months; 
provided,  liowever,  that  nothing  contained 
in  this  section  shall  prevent  one,  in  his 
home,  from  having  and  there  giving  to  an- 
other intoxicating  liquors  when  such  hav- 
ing or  giving  is  in  no  way  a  shift,  scheme 
or  device  to  evade  the  provisions  of  this  act; 
but  the  word  'home'  as  used  herein,  shall 
not  be  construed  to  be  one's  club,  place  of 
common  resort,  or  room  of  a  transient  guest 
in  a  hotel  or  boarding  house.  And,  provided, 
further,  that  no  common  carrier,  for  hire, 
nor  other  person,  for  hire  or  without  hire, 
shall  bring  or  carry  into  this  state,  or  carry 
from  one  place  to  another  within  the  state, 
intoxicating  liquors  for  another,  even  when 
intended  for  personal  use;  except  a  common 
carrier  may,  for  hire,  carry  pure  grain 
alcohol  and  wine,  and  such  preparations  as 
may  be  sold  by  druggists  for  the  special 
purposes  and  in  the  manner  as  set  forth  in 
§S  4  and  24 ;  and,  provided,  further,  however, 
that  in  case  of  search  and  seizure,  the  find- 
999 


ing  of  any  liquors  shall  be  prima  facie  evi- 
dence that  the  same  are  bein^  kept  and 
stored  for  unlawful  purposes."  [Acts  1915, 
chap.  7,  p.  34.] 

'*Sec.  34.  It  shall  be  unlawful  for  any 
person  in  this  state  to  receive,  directly  or 
indirectly,  intoxicating  liquors  from  a  com- 
mon, or  other  carrier.  It  shall  also  be  un- 
lawful for  any  person  in  this  state  to  possess 
intoxicating  liquors,  received  directly  or 
indirectly  from  a  common,  or  other  carrier 
in  this  state.  This  section  shall  apply  to 
such  liquors  intended  for  personal  use,  as 
well  as  otherwise,  and  to  interstate,  as  well 
as  intrastate,  shipments  or  carriage.  Any 
person  violating  this  section  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  shall 
be  fined  not  less  than  $100  nor  more  than 
$200  and  in  addition  thereto  .may  be  im- 
prisoned, not  more  than  three  months;  pro- 
vided, however,  that  druggists  may  receive 
and  possess  pure  grain  alcohol,  wine  and 
such  preparations  as  may  be  sold  by  drug- 
gists for  the  special  purpose  and  in  the 
manner  as  set  forth  in  §§  4  and  24."  [Acta 
1915,  2d  Ex.  Sees.  chap.  7,  p.  660.] 
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elude  state  prohibitions  in  so  far  as  they 
forbade  the  shipment,  receipt,  and  pos- 
session of  liquor  for  a  forbidden  use, 
and  hence,  as  individual  use  was  not  for- 
bidden by  the  state  law,  the  shipment, 
receipt,  and  possession  for  such  use  was 
not  embraced  by  the  Webb-Kenyon  Act, 
and  the  state  law,  so  far  as  it  was  out- 
side of  that  act,  was  repugnant  to  the 
commerce  clause.  This  is  sought  to  be 
supported  by  the  historical  environment 
of  the  Webb-Kenyon  Act  as  evidenced 
by  the  debates  on  its  passage  and  by  a 
decision  of  this  court,  as  well  as  deci- 
sions of  state  courts  (which  are  in  the 
margin'),  which,  it  is  insisted,  have  so 
eonstraed  that  act. 

Assuming,  for  the  sake  of  argument 
only,  that  the  debates  may  be  resorted  to 
for  the  purpose  of  showing  environment, 
we  are  of  opinion  they  clearly  establish 
a  result  directly  contrary  to  that  which 
they  are  cited  to  maintain.  Undoubted- 
ly they  show  that  it  was  insisted  the  act 
was  not  intended  to  interfere  with  per- 
sonal use,  as  of  course  it  was  not,  since 
its  only  purpose  was  to  give  effect  to 
state  prohibitions,  not  to  compel  the 
states  to  prohibit  personal  use.  Indeed, 
the  meaning  which  it  is  sought  to  affix 
to  the  Webb-Kenyon  Act,  if  accepted, 
would  cause  that  act  to  have  the  effect 
of  compielling  the  states  to  prohibit  per- 
sonal use,  since,  if  all  the  prohibitions 
of  state  laws  against  manufacture,  sale, 
receipt,  and  possession  of  intoxicants  re- 
mained subject  to  the  danger  of  indirect 
[823]  violation  by  permitting  shipment, 
receipt,  and  possession  for  personal  iise, 
it  would  follow  that  a  necessary  and  im- 
mediate incentive  was  imposed  upon  the 
states  by  the  Webb-Kenyon  Act  to  enact 
a  provision  against  personal  use. 

The  antecedents  of  the  Webb-Kenyon 
Act,  that  is,  its  legislative  and  judicial 
progenitors,  leave  no  room  for  the  con- 
tention made.  To  correct  the  great  evil 
which  was  asserted  to  arise  from  the 

tVan  Winkle  v.  State.  4  Boyce  (Del.) 
578.  91  Atl.  886,  Ann.  Cas.  1916D.  104; 
Adams  Exp.  Co.  v.  Com.  154  Ky.  462,  48 
LJLA.(N.S.)  342,  157  S.  W.  908;  Adams 
Exp.  Co.  V.  Com.  160  Ky.  66.  169  S.  W.  603; 
Palmer  v.  Southern  Exp.  Co.  129  Tenn.  116, 
165  8.  W.  236;  Ex  parte  Peede,  —  Tex. 
Crim.  Rep.  — ,  170  S.  W.  749. 

tRe  Rahrer,  140  U.  S.  545,  35  L.  ed. 
572,  11  Sup.  Ct.  Rep.  865;  Rhodes  v.  Iowa, 
170  U.  S.  412,  42  L.  ed.  1088.  18  Sup.  Ct. 
Hep.  664;  American  Exp.  Co.  v.  Iowa,  196 
U.  S.  133.  49  L.  ed.  417,  25  Sup.  Ct.  Rep. 
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right  to  ship  liquor  into  a  state  through 
the  channels  of  interstate  commerce,  and 
there  receive  and  sell  the  same  in  the 
original  package,  in  violation  of  state 
prohibitions,  was  indisputably  the  pur- 
pose which  led  to  the  enactment  of  the 
Wilson  Law  (Act  of  Congress  of  August 
8,  1890,  26  Stat,  at  L.  313,  chap.  728, 
Comp.   Stat.  1913,  §  8738),  forbidding 
the  sale  of  liquor   in    a    state    in    the 
original  package  even  although  brought 
in   through  interstate   commerce,   when 
the  existing  or  future  state  laws  forbade 
sales    of    intoxicants.      And    this    was 
recognized  by  the  long  line  of  decisions 
(a  few  of  the  leading  cases  are  in  the 
margin*)    which  upheld   that  law,   and 
pointed  out  that  it  permitted  the  state 
prohibitions  to  take  away  from  inter- 
state commerce  shipments  a  right  which 
they  otherwise  would   have  embraced; 
that  is,  the  right  to  sell  after  receipt  in 
the  original  package,  any  state  law  to 
the  contrary  notwithstanding.     At  the 
same  time  it  was  recognized,  however, 
that  as  the  right  to  receive  liquor  was 
not  affected  by  the  Wilson  Act,  such 
receipt    and    the    possession    following 
from  it  and  the  resulting  right  to  use 
remained    protected    by    the    commerce 
clause  even  in  a  state  where  what  is 
known  as  the  dispensary  system  pre- 
vailed.   Vance  v.  W.  A.  Vandercook  Co. 
170  U.  S.  438,  42  L.  ed.  1100, 18  Sup.  Ct. 
Rep.  674.    Reading    the   Webb-Kenyon 
Law  in  the  light  thus  thrown  upon  it  by 
the  Wilson  Act  and  the  decisions  of  thii9 
court   which   sustained   and  applied   it, 
[824]  there  is  no  room  for  doubt  that 
it     was     enacted     simply     to     extend 
that  which  was  done  by  the  Wilson  Act; 
that  is  to  say,  its  purpose  was  to  prevent 
the  immunity  characteristic  of  interstate 
commerce  from  being  used  to  permit  the 
receipt  of  liquor  through  such  commerce 
in  states  contrary  to  their  laws,  and  thus 
in  effect  afford  a  means  by  subterfuge 
and    indirection    to    set    such    laws    at 
naught.    In  this  light  it  is  clear  that  the 
Webb-Kenyon  Act,  if  effect  is  to  be  given 
to  its  text,  but  operated  so  as  to  cause 
the  prohibitions  of  the  West  Virginia 
law  against  shipment,  receipt,  and  pos- 
session to  be  applicable  and  controlling 
irrespective  of  whether  the  state  law  did 
or  did  not  prohibit  the  individual  use 
of  liquor.     That  such  also  was  the  em- 
bodied spirit  of  the  Webb-Kenyon  Act 
plainly  appears,  since,  if  that  be  not 
true,  the  coming  into  being  of  the  act  is 
wholly  inexplicable. 

U.  8.  17,  49  L.  ed:  925,  25  Sup.  a.  Rep.       The  case  in  this  court  relied  upon  to 

662:  Rosenberger  v.  Pacific  Exp.  Co.  241  U.    establish  the  contrary  (Adams  Exp.  Co. 
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1267,  L^.A.1916C,  273,  36  Sup.  Ct.  Rep. 
824,  Ann.  Cas.  1915D,  1167)  clearly  does 
not  do  so.  All  that  was  decided  in  that 
case  was  that,  as  the  court  of  last  resort 
of  Kentucky,  into  which  liquor  had  been 
shipped,  had  held  that  the  state  statute 
did  not  forbid  shipment  and  receipt  of 
liquor  for  personal  use,  therefore  the 
Webb-Kenyon  Act  did  not  apply,  since 
it  only  applied  to  things  which  the  state 
law  proMbited.  The  leading  state  case 
eited  is  Van  Winkle  y.  State,  4  Boyce 
(Del)  578,  91  Atl.  385,  Ann.  Cas.  1916D, 
104.  It  is  true  in  that  ease  the  state 
law  prohibited  shipment  to  and  receipt 
of  intoxicants  in  local-option  territory, 
and  if  the  Webb-Kenyon  Law  had  been 
applied,  there  would  have  been  no  pos- 
sible ground  for  claiming  that  the  state 
prohibitions  could  be  escaped  because 
the  liquor  was  shipped  in  interstate 
commerce.  But  the  shipment  was  held 
to  be  protected  as  interstate  commerce 
despite  the  state  prohibition  because  the 
Webb-Kenyon  Law  was  not  correctly 
applied,  for  the  following  reason:  Com- 
ing to  consider  the  text  of  that  law,  the 
court  said  that  as  the  Webb-Kenyon  Act 
prohibited  [825]  the  shipment  of  intoxi- 
cants ''only  when  liquor  is  intended  to 
be  used  in  violation  of  the  law  of  the 
state/'  and  as  the  liquor  shipped  was 
intended  for  personal  use,  which  was 
not  forbidden,  therefore  the  shipment, 
although  prohibited  by  the  state  law, 
was  beyond  the  reach  of  the  Webb-Ken- 
yon Act.  But  we  see  no  ground  for 
following  the  ruling  thus  made,  since,  as 
we  have  already  pointed  out,  it  neces- 
suily  rested  upon  an  entire  misconcep- 
tion of  the  text  of  the  Webb-Kenyon 
Act,  because  that  act  did  not  simply  for- 
bid the  introduction  of  liquor  into  a 
state  for  a  prohibited  use,  but  took  the 
protection  of  interstate  commerce  away 
from  all  receipt  and  possession  of  liquor 
prohibited  by  state  law. 

The  movement  of  liquor  in  interstate 
commerce  and  the  receipt  and  posses- 
sion and  right  to  sell  prohibited  by  the  I 
state  law  having  been  in  express  terms 
devested  by  the  Webb-Kenyon  Act  of 
their  interstate  commerce  character,  it 
follows  that  if  that  act  was  within  the 
power  of  Congress  to  adopt,  there  is  no 
possible  reason  for  holding  that  to  en- 
force the  prohibitions  of  the  state  law 
would  conflict  with  the  commerce  clause 
of  the  Constitution;  and  this  brings  us 
to  the  last  question,  which  is : 

4.  Did  Congress  have  power  to  enact 
the  Webb-Kenyon  Lawt 

We  are  not  unmindful  that  opinions 
adverse  to  the   power   of   Congress  to 
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enact  the  law  were  formed  and  expressed 
in  other  departments  of  the  government. 
Opinion  of  the  Attorney  (General,  30 
Ops.  Atty.  Gen.  88;  Veto  Message  of  the 
President,  49  Con^.  Rec  4291.  We  are 
additionally  conscious,  therefore,  of  the 
responsibility  of  determining  these  is- 
sues and  of  their  serious  character. 

It  is  not  in  the  slightest  degree  dis- 
puted that  if  Congress  had  prohibited 
the  shipment  of  all  intoxicants  in  the 
channels  of  interstate  commerce,  and 
therefore  had  prevented  all  movement 
between  the  several  states,  such  action 
would  have  ben  lawful,  because  within 
the  power  [326]  to  r^;ulate  which  the 
Constitution  conferred.  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  47 
L.  ed.  492,  23  Sup.  Ct.  Rep.  321, 13  Am. 
Crizn.  Rep.  561;  Hoke  v.  United  States, 
227  U.  S.  308,  57  L.  ed.  523,  43  L.B.A. 
(N.S.)  906,  33  Sup.  Ct.  Rep.  281.  Ann. 
Cas.  1913E,  905.  The  issue,  therefore,  is 
not  one  of  an  absence  of  authority  to 
accomplish  in  substance  a  more  extended 
result  than  that  brought  about  by  the 
Webb-Kenyon  Law,  but  of  a  want  of 
power  to  reach  the  result  accomplished 
because  of  the  method  resorted  to  for 
that  purpose.  This  is  certain  since  the 
sole  claim  is  that  the  act  was  not  within 
the  power  given  to  Congress  to  regulate 
because  it  submitted  liquors  to  the  con- 
trol of  the  states  by  subjecting  inter- 
state commerce  in  such  liquors  to  present 
and  future  state  prohibitions,  and  hence, 
in  the  nature  of  things,  was  wanting  in 
uniformity.  Let  us  test  the  contentions 
by  reason  and  authority. 

The  power  conferred  is  to  regulate, 
and  the  very  terms  of  the  grant  would 
seem  to  repel  the  contention  that  only 
prohibition  of  movement  in  interstate 
commerce  was  embraced.  And  the 
cogency  of  this  is  manifest  since,  if  the 
doctrine  were  applied  to  those  manifold 
and  important  subjects  of  interstate  com- 
merce as  to  which  Congress  from  the 
beginning  has  regulated,  not  prohibited, 
the  existence  of  government  under  the 
Constitution  would  be  no  longer  possi- 
ble. 

The  argument  as  to  delegation  to  the 
states  rests  upon  a  mere  misconception. 
It  is  true  the  regulation  which  the  Webb- 
Kenyon  Act  contains  permits  state  pro- 
hibitions to  apply  to  movements  of  li- 
quor from  one  state  into  another,  but  the 
will  which  causes  the  prohibitions  to 
be  applicable  is  that  of  Congress,  since 
the  application  of  state  prohibitions 
would  cease  the  instant  the  act  of  Con- 
gress ceased  to  apply.  In  fact,  the  con- 
tention previously  made,  that  the  prohi- 
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bitions  of  the  state  law  were  not  applica- 
ble to  the  extent  that  they  were  broader 
than  the  Webb-Kenyon  Act,  is  in  direct 
conflict  with  the  proposition  as  to  dele- 
gation now  made. 

So  far  as  uniformity  is  eoncernedi 
there  is  no  question  [827]  that  the  act 
nniformly  applies  to  the  conditions 
which  call  its  provisions  into  play, — 
that  its  provisions  apply  to  idl  the 
states, — so  that  the  question  really  is  a 
complaint  as  to  the  want  of  uniform 
existence  of  things  to  which  the  act  ap- 
plies, and  not  to  an  absence  of  uni- 
formity in  the  act  itself.  But,  aside 
from  this,  it  is  obvious  that  the  argu- 
ment seeks  to  engraft  upon  the  Consti- 
tution a  restriction  not  found  in  it;  that 
is,  that  the  power  to  regulate  conferred 
upon  Congress  obtains  subject  to  the 
requirement  that  regulations  enacted 
shall  be  uniform  throughout  the  United 
States.  In  view  of  the  conceded  power 
on  the  part  of  Congress  to  prohibit  the 
movement  of  intoxicants  in  interstate 
commerce,  we  cannot  admit  that  because 
it  did  not  exert  its  authority  to  the  full 
limit,  but  simply  regulated  to  the  extent 
of  permitting  the  prohibitions  in  one 
state  to  prevent  the  use  of  interstate 
commerce  to  ship  liquor  from  another 
state,  Congress  exceeded  its  authority  to 
regulate.  We  can  see,  therefore,  no 
force  in  the  argument  relied  upon  test- 
ed from  the  point  of  view  of  reason, 
and  we  come  to  the  question  of  author- 
ity. 

It  is  settled,  says  the  argument,  that 
interstate  commerce  is  divided  into  two 
great  classes,  one  embracing  subjects 
which  do  not  exact  uniformity,  and 
which,  although  subject  to  the  regulation 
of  Congress,  are,  in  the  absence  of  such 
regulation,  subject  to  the  control  of  the 
several  states  (Cooley  v.  Port  Wardens, 
12  How.  299,  13  L.  ed.  996),  and  the 
other  embracing  subjects  which  do  re- 
quire uniformity,  and  which,  in  the  ab- 
sence of  regulation  by  Congress,  remain 
free  from  all  state  control  (Leisy  v. 
Hardin,  136  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681).  As  to  the  first,  it  is  said.  Con- 
gress may,  when  regulating,  to  the  extent 
it  deems  wise  to  do  so,  permit  state  legis- 
lation enacted  or  to  be  enacted  to  gov- 
ern, because  to  do  so  would  only  be  to 
do  that  which  would  exist  if  nothing 
had  been  done  by  Cong^^ess.  As  to  the 
second  class,  the  argument  is,  that  in 
adopting  regulations  Congress  is  wholly 
without  power  to  provide  for  the  appli- 
cation [328]  of  state  power  to  any  de- 
gree whatever,  because,  in  the  absence  of 
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the  exertion  by  Congress  of  power  to 
regulate,  the  subject-matter  would  have 
been  free  from  state  control ;  and  because, 
besides,  the  recognition  of  state  power 
under  such  circumstances  would  be  to 
bring  about  a  want  of  uniformity.*   But 
granting  the  accuracy  of  the  two  classi- 
fications which  the  proposition  states, 
the  limitation  upon  the  power  of  Con- 
gress to  regulate  which  is  deduced  from 
the  classifications  finds  no  support  in  the 
authority  relied  upon  to  sustain  it.    Let 
us  see  if  this  is  not  the  case  by  examin- 
ing the  authority  relied  upon.    What  is 
that  authority  t    The  ruling  in  Leisy  v. 
Hardin,  supra.    But  that  case,  instead 
of  supporting  the  contention,  plainly  re- 
futes   it    for    the    following    reason: 
Although  Leisy  v.  Hardin  declared  in  ex- 
press terms  that  the  movement  of  intoxi- 
cants in  interstate  commerce  belonged  to 
that  class  which  was  free  from  all  inter- 
ference by  state  control  in  the  absence 
of  regulation  by  Congress,  it  was  at  the 
same  time  in  the  most  explicit  terms  de- 
clared that  the  power  of  Congress  to 
regulate  interstate  commerce  in  intoxi- 
cants embraced  the  right  to  subject  such 
movement    to    state    prohibitions,    and 
that  the  freedom  of  intoxicants  to  move 
in  interstate  commerce  and  the  protec- 
tion over  it  from  state  control  arose  only 
from  the  absence  of  congressional  regu- 
lation, and  would  endure  only  until  Con- 
gress had  otherwise  provided.    Thus  in 
that  case,  in  pointing  out  that  the  move- 
ment of  intoxicants  in  interstate  com- 
merce was  under  the  control  of  Congress 
despite  the  wide  scope  of  the  police  au- 
thority of  the  state  over  the  subject,  it 
was  said  (p.  108) :  ''Tet  a  subject-mat- 
ter which  has  been  confided  exclusively  to 
Congress  by  the  Constitution  is  not  with- 
in the  jurisdiction  of  the  police  power  of 
the  state,  unless  placed  there  by  con- 
gressional action."    Again,  referring  to 
the  uniform  operation  of  interstate  com- 
merce regulations,  it  was  said  (p.  109) : 
''Hence,    inasmuch    as    interstate    com- 
merce, consisting  in  the  transportation, 
purchase,  [329]  sale,  and  exchange  of 
commodities,  is  national  in  its  character, 
and  must  be  governed  by  a  uniform  sys- 
tem, so  long  as  Congress  does  not  pass 
any  law  to  regulate  it,  or  allowing  the 
states  so  to  do,  it  thereby  indicates  its 
will  that  such  commerce  shall   be   free 
and  untrammeled."     Further  the  court 
said  (p.  119) :   ''The  conclusion  follows 
that,  as  the  grant  of  the  power  to  regu- 
late commerce  among  the  states,  so  far 
as  one  system  is  required,  is  exclusive, 
the  states  cannot  exercise  that  power 
without  the  assent  of  Congress.''    Again, 
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after  pointing  out  that  the  question  of  the 
prohibition  of  manufacture  and  sale  of 
particular  articles  was  a  matter  of  state 
concern,  it  was  said  (p.  123) :  ''But,  not- 
withstanding it  is  not  vested  with  super- 
visory power  oVer  matters  of  local  ad- 
ministration, the  responsibility  is  upon 
Congress,  so  far  as  the  regulation  of  in- 
terstate commerce  is  concerned,  to  re- 
move the  restriction  upon  the  state  in 
dealing  with  imported  articles  of  trade 
within  its  limits,  which  have  not  been 
mingled  with  the  common  mass  of  prop- 
erty therein,  if,  in  its  judgment,  the  end 
to  be  secured  justifies  and  requires  such 
action.''  And  finally,  after  pointing  out 
that  the  states  had  no  power  to  interfere 
with  the  movement  of  goods  in  interstate 
commerce  before  they  had  been  com- 
mingled with  the  property  of  the  state, 
it  was  said  that  this  limitation  obtained 
''in  the  absence  of  congressional  permis- 
sion" to  the  state  (p.  124). 

Thus  it  follows  that  although  we  ac- 
cept the  classification  of  interstate  com- 
merce in  intoxicants  made  in  Leisy  v. 
Hardin,  we  could  not  accept  the  conten- 
tion which  is  now  based  upon  that  classi- 
fication without  in  effect  overruling  that 
case,  or,  what  is  equivalent  thereto,  re- 
fusing to  give  effect  to  the  doctrine  of 
that  case  announced  in  terms  so  certain 
that  there  is  no  room  for  controversy  or 
contention  concerning  them.  But  we 
would  be  required  to  go  further  than 
this,  since  it  would  result  that  we  would 
have  to  shut  our  eyes  to  the  construction 
put  upon  the  [330]  ruling  in  Leisy  v. 
Hardin  by  Congress  in  legislating  when 
it  adopted  the  Wilson  Act,  and  also  to 
practically  overrule  the  line  of  decisions 
which  we  have  already  referred  to  sus- 
taining and  enforcing  that  act.  Let  us 
see  if  this  is  not  certain.  As  we  have 
already  pointed  out,  the  very  regulation 
made  by  Congress  in  enacting  the  Wil- 
son Law  to  minimize  the  evil  resulting 
from  violating  prohibitions  of  state  law 
by  sending  liquor  through  interstate  com- 
merce into  a  state,  and  selling  it  in  vio- 
lation of  such  law,  was  to  devest  such 
shipments  of  their  interstate  commerce 
character  and  to  strip  them  of  the  right 
to  be  sold  in  the  original  package  free 
from  state  authority  which  otherwise 
would  have  obtained.  And  that  Con- 
gress bad  the  right  to  enact  this  legis- 
lation making  existing  and  future  state 
prohibitions  applicable  was  the  express 
result  of  the  decided  cases  to  which  we 
have  referred,  beginning  with  Re  Rahrer, 
140  U.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct. 
Rep.   865.     As   the  power   to   regulate 
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which  was  manifested  in  the  Wilson  Act, 
and  that  which  was  exerted  in  enacting 
the  Webb-Kenyon  Law,  are  essentially 
identical,  the  one  being  but  a  larger  de- 
gree of  exertion-  of  the  identical  power 
which  was  brought  into  play  in  the 
other,  we  are  unable  to  understand  upon 
what  principle  we  could  hold  that  the 
one  was  not  a  regulation  without  holding 
that  the  other  had  the  same  infirmity, — 
a  result  which,  as  we  have  previously 
said,  would  reverse  Leisy  v.  Hardin  and 
overthrow  the  many  adjudications  of 
this  court  sustaining  the  Wilson  Act. 

These  considerations  dispose  of  the 
contention,  but  we  do  not  stop  with  stat- 
ing them,  but  recur  again  to  the  reason  of 
things  for  the  purpose  of  pointing  out 
the  fundamental  error  upon  which  the 
contention  rests.  It  is  this:  the  mis- 
taken assumption  that  the  accidental 
considerations  which  cause  a  subject,  on 
the  one  hand,  to  come  under  state  control 
in  the  absence  of  congressional  regula- 
tion, and  other  subjects,  on  the  contrary, 
to  be  free  from  state  control  until  Con- 
gress has  acted,  are  the  essential  criteria 
by  which  to  test  the  question  of  the 
power  of  Congress  to  [331]  r^^latc 
and  the  mode  in  which  the  exertion  of 
that  power  may  be  manifested.  The  two 
things  are  widely  different,  since  the 
right  to  regulate  and  its  scope  and  the 
mode  of  exertion  must  depend  upon 
the  power  possessed  by  Congress  over  the 
subject  regulated.  Following  the  unerr- 
ing path  pointed  out  by  that  great  prin- 
ciple we  can  see  no  reason  for  saying 
that  although  Congress,  in  view  of  th« 
nature  and  character  of  intoxicants,  had 
a  power  to  forbid  their  movement  in  in- 
terstate commerce,  it  had  not  the  author- 
ity to  so  deal  with  the  subject  as  to 
establish  a  regulation  (which  is  what 
was  done  by.  the  Webb-Kenyon  Law) 
making  it  impossible  for  one  state  to 
violate  the  prohibitions  of  the  laws  of 
another  through  the  channels  of  inter- 
state commerce.  Indeed,  we  can  see  no 
escape  from  the  conclusion  that  if  we 
accepted  the  proposition  urged,  we  would 
be  obliged  to  announce  the  contradiction 
in  terms  that  because  Congress  had 
exerted  a  regulation  lesser  in  power 
than  it  was  authorized  to  exert,  there- 
fore its  action  was  void  for  excess  of 
power.  Or,  in  other  words,  stating  the 
necessary  result  of  the  argument  from 
a  concrete  consideration  of  the  particu- 
lar subject  here  involved,  that  because 
Congress,  in  adopting  a  regulation,  had 
considered  the  nature  and  character  of 
our  dual  system    of    government,  state 
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and  Dation,  and  instead  of  absolutely 
prohibiting,  bad  so  conformed  its  regula- 
tion as  to  produce  co-operation  between 
the  local  and  national  forces  of  govern- 
ment to  the  end  of  preserving  the  rights 
of  all,  it  had  thereby  transcended  the 
complete  and  perfect  power  of  regula- 
tion conferred  by  the  Constitution.  And 
it  is  well  again  to  point  out  that  this 
abnormal  result  to  which  the  argument 
leads  concerns  a  subject  as  to  which  both 
state  and  nation,  in  their  respective 
spheres  of  authority,  possessed  the  su- 
premest  authority  before  the  action  of 
Congress  which  is  complained  of;  and 
hence  the  argument  virtually  comes  to 
the  assertion  that,  in  some  undisclosed 
way,  by  the  exertion  of  congressional  au- 
thority, power  possessed  has  evaporated. 

[832]  It  is  only  necessary  to  point 
out  that  the  considerations  which  we 
have  stated  dispose  of  all  contentions 
that  the  Webb-Kenyon  Act  is  repugnant 
to  the  due  process  clause  of  the  5th 
Amendment,  since  what  we  have  said 
concerning  that  clause  in  the  14th 
Amendment  as  applied  to  state  power  is 
decisive. 

Before  concluding,  we  come  to  con- 
sider what  we  deem  to  be  arguments  of 
inconvenience  which  are  relied  upon; 
that  is,  the  dread  expressed  that  the 
power  by  regulation  to  allow  state  pro- 
hibitions to  attach  to  the  movement  of 
intoxicants  lays  the  basis  for  subjecting 
interstate  commerce  in  all  articles  to 
state  control,  and  therefore  destroys 
the  Constitution.  The  want  of  force  in 
the  suggested  inconvenience  becomes 
patent  by  considering  the  principle 
which,  after  all,  dominates  and  controls 
the  question  here  presented;  that  is,  the 
subject  regulated  and  the  extreme  power 
to  which  that  subject  may  be  subjected. 
The  fact  that  regulations  of  liquor  have 
been  upheld  in  numberless  instances 
which  would  have  been  repugnant  to  the 
great  guaranties  of  the  Constitution  but 
for  the  enlarged  right  possessed  by  gov- 
ernment to  regulate  liquor  has  never, 
that  we  are  aware  of,  been  taken  as 
affording  the  basis  for  the  thought  that 
government  might  exert  an  enlarged 
power  as  to  subjects  to  which,  under  the 
constitutional  guaranties,  such  enlarged 
power  could  not  be  applied.  In  other 
words,  the  exceptional  nature  of  the 
subject  here  regulated  is  the  basis  upon 
which  the  exceptional  power  exerted 
must  rest,  and  affords  no  ground  for 
any  fear  that  such  power  may  be  consti- 
tutionally extended  to  things  which  it 
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may  not,  consistently  with  the  guaranties 
of  the  Constitution,  embrace. 
Affirmed. 

Mr.   Justice  McReyiudds  concurs  in 
the  result. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Van  J)6yanter'dissent. 


[883]  CHICAGO,  MILWAUKEE,  &  ST. 
PAUL  RAILWAY  COMPANY,  Plff.  in 
Err., 

V. 

STATE    PUBLIC    UTILITIES    COMMIS- 
SION OF  ILLINOIS. 

(See  S.  C.  Reporter*8  ed.  333-338.) 

Commerce  —  state  regulation  of  intra- 
state rates  —  congrcssionul  inaction. 

1.  A  separate  local  freight  rate  for  coal 
shipped  from  Galewood,  a  stntion  inside  of 
Chicago,  to  Morton  Grove,  Illinois,  a  dis- 
tance of  about  12  miles,  over  a  route  wholly 
within  that  state,  is  not  so  related  to 
tlirough  freight  rates  to  Galewood  from 
coal-prodncing  districts  inside  or  outside  the 
state  as  to  exclude  regulation  by  the  Illi- 
nois Public  Utilities  Commission,  Congress 
not  having  exerted  its  paramount  constitu- 
tional power,  where  there  may  be  a  blend- 
ing of  interstate  and  intrastate  operations 

Note. — On  state  regulation,  generally, 
of  tolls,  rates,  and  prices — see  note  to 
Winchester  &  L.  Tump.  Road  Co.  v. 
Croxton,  33  L.R.A.  177. 

On  elements  entering  into  determina- 
tion of  reasonableness  of  railroad  rates 
prescribed  by  the  state  for  local  traffic — 
see  notes  to  Pennsylvania  R.  Co.  v. 
Philadelphia  County,  15  L.R.A.(N.S.) 
108,  and  State  ex  rel.  McCue  v.  North- 
em  P.  R.  Co.  26  L.R.A.(N.S.)  1001. 

On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamb- 
lin  V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884; 
and  Kipley  v.  Illinois,  42  L.  ed.  U.  S. 
998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note  to 
Apex  Transp.  Co.  v.  Garbade,  62  L.R.A. 
513. 

On  how  and  when  questions  must  be 

raised  and  decided  in  a  state  court  in 

order  to  make  a  case  for  a  writ  of  error 

from  the  Supreme  Court  of  the  United 

States — see  note  to  Mutual  L.  Ins.  Co. 

V.  McGrew,  63  L.R.A.  33. 
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of  interstate  carriers,  to  limit  the  authority 
of  the  state,  and  there  being  nothing  to  show 
that  the  order  of  the  state  CommiHsion  gives 
commercial  advantages  to  shippers  and  pro- 
ducers of  coal  in  Illinois  over  shippers  and 
producers  outside  the  state. 
I  For  other  cases,  see  Commerce,  I.  c ;  III.  c.  in 
Digest  Sup.  Ct.  1008.] 

Brror  to  state  court  —  Federal  question 
—  state  regulation  of  intrastate  freight 
rates. 

2.  The  Federal  Supreme  Court  has  ju- 
risdiction of  a  writ  of  error  to  a  state  court 
to  review  a  decision  adverse  to  the  conten- 
tion that  a  local  freight  rate  for  coal 
shipped  from  Galewood,  a  station  inside  of 
Chicago,  to  Morton  Grove,  Illinois,  a  dis- 
tance of  about  12  miles,  over  a  route  wholly 
within  that  state,  is  so  related  to  through 
freip;ht  rates  to  Galewood  from  coal-pro- 
ducing districts  inside  or  outside  the  state, 
as  to  exclude  regulation  by  the  Illinois  Pub- 
lic Utilities  Commission. 
[For  other  cases,  Bee  Appeal  and  Error,  2022- 
2026,  in  Digest  Sup.  Ct.  1008.] 

[No.  148.] 

Argued  December  5,  1916.     Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Sangamon  County,  in 
that  state,  sustaining  an  order  of  the 
State  Public  Utilities  Commission,  reg- 
ulating an  interstate  freight  rate.  Af- 
firmed. 

See  same  case  below,  268  111.  49,  P.U.R. 
1915D,  133,  108  N.  B.  729. 

The  facts  are  stated  in  the  opinion. 

Mr.  0.  W.  Dynes  argued  the  cause, 
and,  with  Mr.  Barton  Hanson,  filed  a 
brief  for  plain tiif  in  error: 

The  order  of  the  Railroad  &  Warehouse 
Commission  of  the  state  of  Dlinois  is  un- 
lawful, in  that  it  is  an  attempt  by  the 
Illinois  Commission  to  exercise  assumed 
jurisdiction  of  a  rate  question  over  which 
the  Interstate  Commerce  Commission  had 
previously  assumed  jurisdiction  and  in- 
dicated the  manner  in  which  Jsnch  rate 
question  might  be  regulated  and  the  man- 
ner in  which  it  might  not  be  regulated. 

Northern  P.  R.  Co.  v.  Washington,  222 
U.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160;  Poehlman  Bros.  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  30  Inters.  Com.  Rep.  89 ; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  399,  57  L.  ed.  1511, 
1541,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct. 
Rep.  729,  Ann.  Cas.  1916A|  18;  Second 
Employers'  Liability  Cases  (Mondou  y. 
New  York,  N.  H.  &  H.  R.  Co.)  223  U. 
S.  1,  47,  54,  56,  66  L.  ed.  327,  345,  347, 
348,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169, 1  N.  C.  C.  A,  875, 
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In  matters  admitting  of  diversity  of 
treatment,  according  to  the  special  re- 
quirements of  local  conditions,  the  states 
n^ay  act  within  their  respective  jurisdic- 
tions until  Cong^ress  sees  fit  to  act;  and 
when  Congress  does  act,  the  exercise  of 
its  authority  overrides  aU  conflicting  leg- 
islation. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  399,  400,  57  L. 
ed.  1511,  1541,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18 ; 
Southern  R.  Co.  v.  Reid,  222  U.  S.  421, 
436,  56  L.  ed.  257,  260,  32  Sup.  Ct.  Rep. 
140;  Northern  P.  R.  Co.  v.  Washington, 
222  U.  S.  370,  378,  56  L.  ed.  237,  239,  32 
Sup.  Ct.  Rep.  160;  Bowman  v.  Chicago 
&  N.  W.  R.  Co.  125  U.  S.  465,  481,  485, 
31  L.  ed.  700,  705,  708,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1005; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  204,  29  L.  ed.  158,  162,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Mobile  County  v.  Kimball,  102  U.  S. 
691,  697,  26  L.  ed.  238,  239;  Welton  v. 
Missouri,  91  U.  S.  275,  280,  23  L.  ed.  347, 
349;  Ex  parte  McNiel,  13  Wall.  236,  240, 
20  L.  ed.  624,  625 ;  Cooley  v.  Port  AVard- 
ens,  12  How.  299,  319,  13  L.  ed.  996, 
1004;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley, 
158  U.  S.  98, 103,  104,  39  L.  ed.  VIO,  9U, 
15  Sup.  Ct.  Rep.  802. 

The  Interstate  Commerce  Commission 
is  clothed  with  power,  granted  by  Con- 
gress through  the  Act  to  Regulate  Com- 
merce, adequate  to  meet  the  varying 
exigencies  that  arise,  and  to  protect  the 
national  interests  by  securing  the  free- 
dom of  interstate  commercial  intercourse 
from  local  control. 

Houston,  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  350,  351,  58  L.  ed. 
1341,  1347,  1348,  34  Sup.  Ct.  Rep.  832; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard) 230  U.  S.  352,  398,  399,  57  L.  ed. 
1511,  1540,  1541,  48  L.R.A.(N.S.)  1151, 
33  Sup,  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18;  Second  Employers'  Liability  Cases 
(Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.)  233  U.  S.  1, 47,  53,  66  L.  ed.  327,  345, 
347,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169, 1  N.  C.  C.  A.  876;  Smith  v.  Alabama, 
124  U.  S.  465,  473,  31  L.  ed.  608,  510,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  Mobile  County  v.  Kimball,  102  U. 
S.  691,  696,  697,  26  L.  ed.  238,  239; 
Brown  v.  Maryland,  12  Wheat.  419,  446, 
6  L.  ed.  678,  688;  Gibbons  v.  Ogden,  9 
Wheat.  1,  196,  224,  6  L.  ed.  23,  70,  76. 

The  power  to  deal  with  the  relation  be- 
tween two  kinds  of  rates,  as  a  relation, 
lies  exclusively  with  Congress.  It  is 
manifest  that  the  state  cannot  fix  the  re- 
lation  pf  the  carrier's   interstate   and 
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intrastate  eharges  without  directly  inter- 
fering with  the  former,  unless  it  simply 
follows  the  standard  set  by  Federal  au- 
thority. 

Houston,  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  354,  58  L.  ed.  1341, 
1349,  34  Sup.  Ct  Rep.  833;  Louisville  & 
N.  R.  Co.  V.  Eubank,  184  U.  S.  27,  46  L. 
ed.  416,  22  Sup.  Ct.  Rep.  277. 

That  an  unjust  discrimination  in  the 
mes  of  a  common  carrier,  by  which  one 
person  or  locality  is  unduly  favored  as 
against  another,  under  Substantially  sim- 
ilar conditions  of  traffic,  constitutes  an 
evil,  is  undeniable;  and  where  this  evil 
consists  in  the  action  of  an  interstate  car- 
rier in  unreasonably  discriminating 
against  interstate  traffic  over  its  line,  the 
authority  of  Congress  to  prevent  it  is 
equally  clear.  It  is  immaterial,  so  far  as 
the  protecting  power  of  Congress  is  con- 
cerned that  the  discrimination  arises 
from  intrastate  rates  as  compared  with 
interstate  rates.  The  use  of  the  instru- 
ment of  interstate  commerce  in  a  dis- 
criminatory manner  so  as  to  inflict  injury 
upon  that  commerce,  or  some  part  there- 
of, furnishes  abundant  ground  for  Fed- 
eral intervention.  Nor  can  the  attempted 
exercise  of  state  authority  alter  the  mat- 
ter, where  Congress  has  acted,  for  a 
state  may  not  authorize  the  carrier  to  do 
that  which  Congress  is  entitled  to  forbid 
and  has  forbidden. 

Houston,  B.  &  W.  T.  R.  Co.  v.  United 
States,  supra. 

In  removing  the  injurious  discrimina- 
tions against  interstate  traffic  arising 
from  the  relation  of  intrastate  to  inter- 
state rates.  Congress  is  not  bound  to  re- 
duce the  latter  below  what  it  may  deem 
to  be  a  proper  standard,  fair  to  the  car- 
rier and  to  the  public.  Otherwise,  it 
could  prevent  the  injury  to  interstate 
commerce  only  by  the  sacrifice  of  its  judg- 
ment as  to  interstate  rates.  Congress  is 
entitled  to  maintain  its  own  standard  as 
to  these  rates,  and  to  forbid  any  dis- 
criminatory action  by  interstate  carriers 
which  will  obstruct  the  freedom  of  move- 
ment of  interstate  traffic  over  their  lines 
in  accordance  with  the  terms  it  estab- 
lishes. 

Ibid. 

When  the  carrier  is  charging  a  rate  for 
transportation  which  the  Interstate  Com- 
merce Commission  holds  is  not  shown  to 
be  excessive  or  discriminatory,  and  is 
ordered  by  a  state  commission  to  reduce 
that  charge  50  per  cent,  in  favor  of  the 
intrastate  business,  an  obvious  discrim- 
ination must  result  from  an  obedience  of 
such  order.    The  carrier,  in  such  case,  has 

the  legal  right  to  choose  whether  it  will 
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eliminate  the  discrimination  by  reducing 
both  the  intrastate  rate  and  the  inter- 
state rate,  or  by  disregarding  the  state 
commission's  order  to  reduce  the  intra- 
state rate,  and  continuing  to  maintain 
both  rates  on  the  interstate  rate  basis. 

Great  North(*rn  R.  Co.  v.  Minnesota, 
238  U.  S.  340,  59  L.  ed.  1337,  P.U.R. 
115D,  701,  35  Sup.  Ct.  Rep.  753. 

Wherever  the  interstate  and  intrastate 
transactions  of  carriers  are  so  related 
that  the  government  of  the  one  involves 
the  control  of  the  other,  it  is  Congress, 
and  not  the  state,  that  is  entitled  to  pre- 
scribe the  final  and  dominant  rule,  for 
otherwise  Congress  would  be  denied  the 
exercise  of  its  constitutional  authority, 
and  the  state,  and  not  the  nation,  would 
be  supreme  within  the  national  field. 

Houston,  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  351,  352,  58  L.  ed. 
1341,  1348,  34  Sup.  Ct.  Rep.  833; 
Illinois  C.  R.  Co.  v.  Behrens,  233  U.  S. 
473,  58  L.  ed.  1051,  34  Sup.  Ct.  Rep.  646, 
Ann.  Cas.  1914C,  163, 10  N.  C.  C.  A.  153; 
Interstate  Commerce  Commission  v. 
Goodrich  Transit  Co.  224  U.  S.  194,  205, 
213,  56  L.  ed.  729,  733,  737,  32  Sup.  Ct. 
Rep.  436;  Second  Employers*  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  &  H. 
R.  Co.)  223  U.  S.  1,  48,  51  56  L.  ed*.  327, 
345,  346,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  160,  1  N.  C.  C.  A.  875;  Southern  R. 
Co.  V.  United  States,  222  U.  S.  20,  26,  27, 
56  L.  ed.  72,  74,  32  Sup.  Ct.  Rep.  2,  3  N. 
C.  C.  A.  822;  Baltimore  &  0.  R.  Co.  v. 
Interstate  Commerce  Commi«?sion,  221  U. 
S.  612,  618,  55  L.  ed.  878,  882,  31  Sup. 
Ct.  Rep.  621. 

The  fact  that  carriers  are  instruments 
of  intrastate  commerce,  as  well  as  of  in- 
terstate commerce,  does  not  derogate 
from  the  complete  and  paramount  au- 
thority of  Congress  over  the  latter,  or 
preclude  the  Federal  power  from  being 
exerted  to  prevent  the  intrastate  opera- 
tions of  such  carriers  from  being  made  a 
means  of  injury  to  that  which  has  been 
confided  to  the  Federal  care. 

Houston,  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  351,  58  L.  ed. 
1341,  1348,  34  Sup.  Ct.  Rep.  833. 

The  authority  of  Congress,  exercised 
through  the  Interstate  Commerce  Com- 
mission, extends  to  intrastate  common 
carriers  that  are  instruments  of  inter- 
state commerce  in  such  way  as  necessarily 
embraces  the  right  to  control  their  opera- 
tions in  all  matters  having  such  a  close 
and  substantial  relation  to  interstate 
traffic  that  the  control  is  essential  or  ap- 
propriate to  the  security  of  that  traffic,  to 
the  efficiency  of  interstate  service,  and  to 
maintenance  of  conditions  under  which  in- 
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terstate  commerce  may  be  conducted  upon 
fair  terms  and  without  molestation  or 
Lindrance. 

Ibid. 

This  court  is  not  asked  to  revise  the 
construction  placed  upon  a  state  statute 
by  the  state  court,  but  is  asked  to  de- 
termine whether  the  application  made  of 
a  state  statute  is  in  this  instance  in  con- 
travention of  the  commerce  clause  of  the 
Constitution  and  the  provisions  of  the  Act 
to  Regulate  Commerce.  Questions  of  this 
character  are  for  the  determination  of 
this  court. 

Southwestern  Teleg.  &  Teleph.  Co.  v. 
Danaher,  238  U.  S.  482,  489,  69  L.  ed. 
1419,  1421,  L.R.A.1916A,  1208,  P.U.R. 
1915D,  571,  35  Sup.  Ct.  Rep.  86. 

A  state  exceeds  its  lawful  authority 
when  it  attempts  to  regulate  rates  ap- 
plicable to  interstate  commerce,  or  to  sub- 
ject the  operation  of  carriers  in  the  course 
of  sudi  transportation  to  requirements 
that  are  unreasonable,  or  pass  beyond  the 
bounds  of  suitable  local  protection. 

Yazoo  &  M.  Valley  R.  Co.  v.  Green- 
wood Grocery  Co.  227  TJ.  S.  1,  57  L.  ed. 
•389,  33  Sup.  Ct.  Rep.  213;  Minnesota 
Rate  Cases  (Simpson  v.  Sbepard)  230 
U.  S.  352,  401,  57  L.  ed.  1511,  1542,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18;  Texas  &  N.  0.  R. 
Co.  V.  Sabine  Tram  Co.  227  U.  S.  Ill,  57 
L.  ed.  442,  33  Sup.  Ct.  Rep.  229;  Railroad 
Commission  v.  Worthington,  225  U.  S. 
101,  56  L.  ed.  1004,  32  Sup.  Ct.  Rep.  653 ; 
Hemdon  v.  Chicago,  R.  I.  &  P.  R.  Co  218 
U.  S.  135,  54  L.  ed.  970,  30  Sup.  Ct.  Rep. 
633;  St.  Louis  Southwestern  R.  Co.  v. 
Arkansas,  217  U.  S.  136,  54  L.  ed.  698, 
29  L.R.A.(N.S.)  802,  30  Sup.  Ct.  Rep. 
476;  Houston  &  T.  C.  R.  Co.  v.  Mayes, 
201  U.  S.  321,  50  L.  ed.  772,  26  Sup.  Ct. 
Rep.  491;  Atlantic  Coast  Line  R.  Co.  v. 
Wharton,  207  U.  S.  328,  52  L.  ed.  230,  28 
Sup.  Ct.  Rep.  121;  Mississippi  R.  Com- 
mission v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 
McNeill  V.  Southern  R.  Co.  202  U.  S.  543, 
50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722; 
Hanley  v.  Kansas  City  Southern  R.  Co. 
187  U.  S.  617,  47  L.  ed.  333,  23  Sup.  Ct. 
Rep.  214;  Louisville  &  N.  R.  Co.  v* 
Eubank,  184  U.  S.  27,  46  L.  ed.  416,  22 
Sup.  Ct.  Rep.  277;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  lUinois,  177  U.  S.  514, 
44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722;  Cov- 
ington &  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Rep.  649, 14  Sup.  Ct.  Rep.  1087;  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U.  S. 
557,  577,  30  L.  ed.  244,  251,  1  Inters. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Hall 
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V.  De  Cuir,  95  U.  S.  485,  488,  24  L.  ed. 
547,  548. 

This  court  will  review  the  finding  of 
facts  by  a  state  court  (1)  where  a 
Federal  right  has  been  denied,  as  the  re- 
sult of  a  finding  shown  by  the  record  to 
be  without  evidence  to  support  it,  and 
(2)  where  a  conclusion  of  law  as  to  a 
Federal  right  and  findings  of  fact  are 
so  intermingled  as  to  make  it  necessary, 
in  order  to  pass  upon  the  Federal  ques- 
tion, to  analyze  the  facts. 

Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  v-  Commission  Co.  223  U.  S.  573, 
591,  56  L.  ed.  556,  565,  32  Sup.  Ct.  Rep. 
316;  Creswill  v.  Grand  Lodge,  K.  P.  225 
U.  S.  246,  261,  56  L.  ed.  1074,  1080,  32 
Sup.  Ct.  Rep.  822 ;  Wood  v.  Chesborough, 
228  U.  S.  672,  678,  57  L.  ed.  1018,  1021, 
33  Sup.  Ct.  Rep.  706 ;  Northern  P.  R.  Co. 
V.  North  Dakota,  236  U.  S.  585,  593,  59 
L.  ed.  735,  740,  L.R.A.  — ,  —,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429,  Ann. 
Cas.  1916A,  1. 

The  Interstate  Commerce  Commission 
having  examined  the  record  in  this  case, 
and  entered  its  conclusions  thereon  that 
such  record  contained  insufficient  facts 
to  warrant  a  reduction  of  the  rate  in 
question,  it  follows  that  the  finding  of 
the  Illinois  Commission  is  without  sus- 
taining evidence,  is  arbitrary,  amounts 
to  administrative  fiat,  and  comes  under 
the  Constitution's  condemnation  of  all 
arbitrary  exercise  of  power. 

Interstate  Commerce  Commission  v. 
Louisville  &  N.  R.  Co.  227  U.  S.  88,  91, 
57  L.  ed.  431,  433,  33  Sup.  Ct.  Rep.  185. 

That  complainant  failed  to  sustain  the 
burden  of  proof  was  specifically  found 
by  the  Interstate  Commerce  Commission 
in  passing  upon  the  evidence  in  this 
record,  which  evidence  was  made  the 
basis  of  the  order  entered  by  the  Illinois 
Commission. 

Poehlman  Bros.  Co.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  30  Inters.  Com.  Rep.  92. 

Mr.  M.  F.  Gallagher  argued  the  cause 
and  filed  a  brief  for  defendant  in  error : 

There  is  no  color  of  ground  for  the 
contention  that  the  order  whose  validity 
is  drawn  in  question  violates  paragraph 
3  of  §  8  of  article  1  of  the  Constitution 
of  the  United  States.  All  the  services 
of  this  carrier,  performed  wholly  in  Illi- 
nois, are  amenable  to  state  regulation. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Munn  v.  Illi- 
nois,  94  U.  S.  113,  24  L.  ed.  77;  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U.  S. 
557,  565,  30  L.  ed.  244,  247,  1  Inters. 
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Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Oregon 
R.  &  Nav.  Co.  V.  Campbell,  230  U.  S.  626, 
57  L.  ed.  1604,  33  Sup.  Ct.  Rep.  1026; 
Louisville  &  N.  R.  Co.  v.  Garrett,  231  U. 
S.  298,  310,  68  L.  ed.  229,  241,  34  Sup. 
Ct.  Rep.  48;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  44  L.  ed.  657,  20 
Sup.  Ct.  Rep.  618;  Chesapeake  &  0.  R. 
Co.  V.  Kentucky,  179  U.  S.  388,  45  L. 
ed.  244,  21  Sup.  Ct.  Rep.  101;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Iowa,  233  U.  8. 
334,  58  L.  ed.  988,  34  Sup.  Ct.  Rep.  692; 
Illinois  C.  R.  Co.  v.  Mulberry  Hill  Coal 
Co.  238  U.  S.  276,  59  L.  ed.  1306,  35 
Sup.  Ct.  Rep.  760;  Illinois  C.  R.  Co.  v. 
De  Puentes,  236  U.  S.  157, 164,  69  L.  ed. 
617,  520,  P.U.R.1916A,  840,  35  Sup.  Ct. 
Rep.  275;  Missouri  P.  R.  Co.  v.  Larabee 
Flour  Mills  Co.  211  U.  S.  612,  63  L.  ed. 
352,  29  Sup.  Ct.  Rep.  214;  Wilmington 
Transp.  Co.  v.  Railroad  Commission,  236 
U.  S.  151, 156,  59  L.  ed.  608,  517,  P.U.R. 
1915 A,  845,  35  Sup.  Ct.  Rep.  276;  Erie 
R.  Co.  V.  Purdy,  185  U.  S.  148,  46  L.  ed. 
847,  22  Sup.  Ct.  Rep.  605;  Northern  P. 
R.  Co.  V.  North  Dakota,  216  U.  S.  679, 
54  L.  ed.  624,  30  Sup.  Ct.  Rep.  423; 
Minneapolis  &  St.  L,  R.  Co.  v.  Minne- 
soU,  186  U.  S.  267,  46  L.  ed.  1151,  22 
Sup.  Ct.  Rep.  900;  Atlantic  Coast  Line 
R.  Co.  V.  Mazursky,  216  U.  S.  122,  64  L. 
ed.  411,  30  Sup.  Ct.  Rep.  378;  Judson, 
Interstate  Commerce,  3d  ed.  §  123. 

This  court  will  accept  the  oonbtruc- 
tion  of  the  order  by  the  supreme  court 
of  Illinois  which  confined  its  operations 
and  effect  strictly  to  a  transportation 
service  performed  wholly  in  that  state. 

Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 
8.  28,  44  L.  ed.  657,  20  Sup.  Ct.  Rep. 
518;  Chesapeake  &  0.  R.  Co.  v.  Ken- 
tucky, 179  U.  S.  388,  46  L.  ed.  244,  21 
Sup.  Ct.  Rep.  101 ;  Erie  R.  Co.  v.  Purdy, 
186  U.  S.  148,  46  L.  ed.  847,  22  Sup.  Ct. 
Rep.  606;  Northern  P.  R.  Co.  v.  North 
Dakota,  216  U.  S.  679,  64  L.  ed.  624,  30 
Sup.  Ct.  Rep.  423. 

There  is  no  specification  of  error  rais- 
ing the  question  of  the  sufficiency  of 
the  evidence  on  which  to  base  the  order 
prescribing  the  maximum  rates.  If  that 
question  was  embraced  in  the  specifica- 
tions of  error,  the  sufficiency  of  the  evi- 
dence is  not  open  for  review  upon  this 
writ  of  error. 

Hedrick  v.  Atchison,  T.  &  S.  F.  R.  Co. 
167  U.  S.  673,  42  L.  ed.  320,  17  Sup.  Ct. 
Rep.  922;  Merchants'  &  Mfrs.  Nat.  Bank 
V.  Pennsylvania,  167  U.  S.  461,  42  L.  ed. 
236,  17  Sup.  Ct.  Rep.  829;  Klingrer  v. 
Missouri,  13  Wall.  257,  263,  20  L.  ed.  636, 
637;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96,  97,  43  L.  ed.  909, 
910,  19  Sup.  Ct.  Rep.  609;  Chrisman  v. 
•  1  L.  ed. 


MiUer,  197  U.  S.  313,  49  L.  ed.  770,  25 
Sup.  Ct.  Rep.  468;  Kings  v.  West  Vir- 
ginia, 216  U.  S.  92,  64  L.  ed.  396,  30  Sup. 
Ct.  Rep.  226;  CUpper  Min.  Co.  v.  Eli 
Min.  &  Land  Co.  194  U.  S.  220,  48  L.  ed. 
944,  24  Sup.  Ct.  Rep.  632. 

This  court  will  accept  the  decision  of 
the  supreme  court  of  Illinois  as  conclu- 
sive as  to  all  questions  of  local  law 
and  as  to  the  powers  of  the  Board  of 
Railroad  &  Warehouse  Commissioners, 
and  as  to  the  regularity  of  the  proced- 
ure before  that  board. 

Klinger  v.  Missouri,  13  WaU.  267,  263, 
20  L.  ed.  636,  637;  Tripp  v.  Santa  Rosa 
Street  R.  Co.  144  U.  S.  126,  36  L.  ed.  371, 
12  Sup.  Ct.  Rep.  656;  Seneca  Nation  v. 
Christy,  162  U.  S.  283,  40  L.  ed.  970,  16 
Sup.  Ct.  Rep.  828;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Texas,  204  U.  S.  403,  61  L.  ed. 
640,  27  Sup.  Ct.  Rep.  360 ;  Siler  v.  Louis- 
ville  &  N.  R.  Co.  213  U.  S.  176,  63  L.  ed. 
753,  29  Sup.  Ct.  Rep.  451;  Rankin  v. 
Emigh,  218  U.  S.  27,  54  L.  ed.  915,  30 
Sup.  Ct.  Rep.  672;  Chrisman  v-  Miller, 
197  U.  S.  313,  49  L.  ed.  770,  25  Sup. 
Ct.  Rep.  468 ;  King  v.  West  Virginia,  216 
U.  S.  92,  64  L.  ed.  396,  30  Sup.  Ct.  Rep. 
226;  Clipper  Min.  Co.  v.  Eli  Min.  &  Land 
Co.  194  U.  S.  220,  48  L.  ed.  944,  24  Sup. 
Ct.  Rep.  632;  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  86,  63  L.  ed.  417,  29 
Sup.  Ct.  Rep.  220. 

There  is  no  foundation  in  the  specifi- 
cations of  error  or  in  the  record  for  the 
contention  at  bar  that  the  rates  fixed 
by  the  state  Commission  are  confisca- 
tory. Where  a  carrier  claims  that  a  rate 
fixed  by  a  commission  results  in  confisca- 
tion of  property  under  the  guise  of  a 
r^?ulation,  a  grave  question  of  fact  is 
raised,  and  the  burden  is  upon  the  car- 
rier to  clearly  show  all  the  facts  neces- 
sary to  satisfy  the  mind  of  the  court  that 
the  charge  fixed  is  so  low  as  to  be  con- 
fiscatory. There  is  a  total  absence  of 
evidence  in  this  record  to  support  such 
a  conclusion. 

Atlantic  Coast  Line  R.  Co.  v.  Florida, 
203  U.  S.  266,  61  L.  ed.  174,  27  Sup. 
Ct.  Rep.  108;  Judson,  Interstate  Com- 
merce, 3d  ed.  §  133;  Seaboard  Air  Line 
R.  Co.  V.  Florida,  203  U.  S.  261,  61  L. 
ed.  175,  27  Sup.  Ct.  Rep.  109;  North- 
em  P.  R.  Co.  v.  North  Dakota,  216  U. 
S.  679,  54  L.  ed.  624,  30  Sup.  Ct.  Rep. 
423;  Wood  v.  Vandalia  R.  Co.  231  U. 
S.  1,  58  L.  ed.  97,  34  Sup.  Ct.  Rep.  7; 
Louisville  &  N.  R.  Co.  v.  Garrett,  231 
U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep. 
48;  Louisville  &  N.  R.  Co.  v.  Finn,  235 
U.  S.  601,  59  L.  ed.  .S79,  P.U.R.1916A, 
121,  36  Sup.  Ct  Rep.  146. 
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Bates  fixed  by  state  authority  are  pre- 
sumed to  be  reasonable  and  just. 

The  reasonableness  of  intrastate  rates 
is  a  matter  within  the  province  of  the 
state  Commission,  and  the  court  will  not 
substitute  its  judgment  for  that  of  the 
Commission  as  to  what  is  a  fair  rate. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  433,  67  L.  ed. 
1611, 1666,  48  L.R.A.(N.S.)  1161,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

Messrs.  Everett  Jennings  and  M.  F. 
Gallagher  also  filed  a  brief  for  defend- 
ant in  error. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Error  to  review  a  judgment  of  the 
supreme  court  of  Illinois  sustaining  an 
order  of  the  State  Public  Utilities  Com- 
mission, made  in  a  proceeding  brought 
by  Poehlmann  Brothers  Company  against 
plaintiff  in  error,  here  called  the  railway 
company. 

Poehlmann  Brothers  Company  is  an 
Illinois  corporation,  [334]  engaged  in 
growing  and  selling  flowers,  and  has  its 
greenhouse  at  Morton  Grove,  Cook  coun- 
ty, Illinois,  a  station  on  the  'railway 
company's  line,  3  miles  northeast  of  Chi- 
cago. Poehlmann  Brothers  Company 
uses  in  its  greenhouse  about  30,000  tons 
of  coal  each  year,  95  per  cent  of  which 
is  mined  in  Illinois,  and  600  cars  of 
manure  which  comes  from  places  in  and 
around  Chicago.  The  coal  and  manure 
move  to  Morton  Grove  over  the  railway, 
which  receives  them  at  Galewood,  a  sta- 
tion inside  of  Chicago. 

The  distance  from  Galewood  to  Mor- 
ton Grove  is  about  12  miles  and  is 
the  haul  involved  in  this  case.  There  are 
no  joint  or  through  rates  on  coal  to 
Morton  Grove  from  points  in  Illinois 
or  from  points  in  other  states,  the  rate 
from  Galewood  to  Morton  Grove  being 
a  separate  rate. 

The  rates  on  cars  of  coal  to  Chicago 
vary  according  to  point  of  origin,  but 
in  all  cases  the  charge  of  the  railway 
company  from  Galewood  to  Morton 
Grove  is  40  cents  a  ton,  and  is  published 
as  such,  for  which  the  railway  company 
is  alone  responsible. 

July  18,  1913,  Poehlmann  Brothers 
Company  filed  a  petition  with  the  Ware- 
house Commission  of  Illinois,  predeces- 
sor of  defendant  in  error,  charging  that 
such  rate  of  40  cents  a  ton  on  coal  and 
manure  from  Galewood  to  Morton  Grove 
was  unjust  and  unreasonable.  After  a 
hearing  the  Commission  so  found,  and 
that  20  cents  a  ton  on  coal  and  26  cents 
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on  manure  were  just  and  reasonable 
rates,  and  should  be  put  into  effect  by 
the  railway  company. 

The  order  was  aMrmed  by  the  circuit 
court  of  Saneamon  county  and  subse- 
quently by  the  supreme  court  of  the 
state.  268  111.  49,  P.U.R.1916D,  133, 108 
N.  E.  729. 

The  error  assigned  against  the  order 
of  the  Commission  and  the  judgment  sus- 
taining it  is  that  so  far  as  the  order  re- 
lates to  coal,  the  rates  on  manure  not 
being  involved,  it  violates  the  commerce 
clause  of  the  Constitution  of  the  United 
States  in  that:  (1)  The  order  assumes 
to  regulate  a  feature  of  commerce  in 
which  interstate  and  intrastate  [335] 
commerce  are  commingled,  and  after 
jurisdiction  of  that  feature  had  been 
taken  by  the  Interstate  Commerce  Com- 
mission, and  r^;ulates  such  feature  of 
commerce  differently  from  and  inconsist- 
ently with  the  r^;ulation  of  the  Inter- 
state Commerce  Commission.  (2)  It  re- 
quires the  railway  company  to  discrimi- 
nate against  localities  outside  of  Illinois 
and  give  preference  to  those  inside 
of  the  state  in  the  charges  that  the  com- 
pany makes  for  the  same  service.  (3) 
it  violates  §  3  of  the  Interstate  Com- 
merce Act  as  amended  by  requiring  the 
company  to  give  unreasonable  prefer- 
ence and  advantage  to  producers,  and 
shippers  of  coal  in  the  state,  and  subject 
those  outside  of  the  state  to  unreason- 
able prejudice  and  disadvantage  by 
obliging  the  company  to  charge  a  less 
rate  for  the  transportation  oi  coal  in 
carload  lots  betwen  specified  points  on 
its  rails  when  the  coal  originates  within 
the  state  than  it  is  lawfully  permitted 
to  charge  and  does  charge  for  the  same 
service  on  interstate  shipments  of  coal. 
(4)  It  violates  §  6  of  the  Interstate  Com- 
merce Act  as  amended  by  requiring  the 
railway  company  to  charge  a  less  com- 
pensation on  carloads  of  coal  between 
certain  points  named  in  tariffs  on  file 
with  the  Interstate  Commerce  Commis- 
sion than  the  rates  and  charges  specified 
in  such  tariffs.  (6)  It  violates  §  13  of 
the  Interstate  Commerce  Act  by  disre- 
garding the  right  of  the  railway  com- 
pany to  have  the  Interstate  Commerce 
Commission  investigate  any  complaint 
of  the  Railroad  Commission  of  any  state 
and  obtain  such  relief  as  the  complaint 
might  merit.  (6)  It  violates  §  16  of  the 
Interstate  Commerce  Act,  which  gives 
the  Interstate  Commerce  Commission 
power  over  through  rates  and  joint  rates 
and  transportation  participated  in  by 
two  or  more  carriers,  the  order  under  re- 
view seeking  to  regulate  one  factor  of 
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such  through  or  joint  rate  without  re- 
gard to  the  other.  (7)  The  order  is  un- 
reasonable and  unlawful  in  that  the 
Commission,  without  finding  the  through 
rate  excessive  or  discriminatory,  or  hav- 
ing facts  before  it  on  [3S6]  which  to 
make  such  finding,  made  the  order  to  re- 
duce solely  for  the  benefit  of  Illinois 
shippers  and  producers,  the  transporta- 
tion charges  being  a  factor  of  the 
transportation  service  involved  that  is 
common  to  interstate  and  intrastate  com- 
merce, and  over  which  factor  the  Inter- 
state Commerce  Commission  had  previ- 
ously assumed  jurisdiction. 

The  case,  we  think,  is  in  small  com- 
pass, although  on  its  face  and  in  the 
argument  of  counsel  for  plaintiff  in  error 
it  concerns  such  relation  between  state 
and  interstate  rates  as  to  make  the  order 
an  interference  with  the  latter.  The 
facts  remove  the  order  from  such  effect. 
The  coal  that  the  order  regulates  has  its 
point  of  shipment  and  its  point  of  desti- 
nation in  Illinois,  and  was  for  transpor- 
tation for  12  miles  on  the  lines  of  the 
railway  company  in  the  state.  But  coun- 
sel say  that  the  rate  for  those  12  miles, 
that  is,  for  the  haul  from  Galewood  to 
Morton  Grove,  is  part  of  the  through 
rate  from  the  coal-producing  districts  to 
Galewood,  which  is  a  station  in  Chicago, 
that  such  producing  districts  may  be  in- 
side or  outside  of  the  state,  and  that 
the  rate,  therefore,  may  be  a  part  of  in- 
terstate commerce  as  well  as  intrastate 
commerce.  There  hence  comes  into  the 
case,  counsel  contends  ''a  feature  of  com- 
merce in  which  interstate  and  intrastate 
commerce  are  commingled;''  and  that, 
the  interstate  element  dominating,  the 
State  Commission  had  no  jurisdiction 
to  make  its  order,  and  it  is  asserted  that 
discrimnations  and  preferences  between 
shippers  and  localities  will  result  from 
it. 

The  contention  based  upon  an  inter- 
state commerce  element  in  a  rate,  that  is, 
the  relation  of  interstate  and  intrastate 
rates  and  their  reciprocal  effect,  was 
at  one  time  quite  formidable,  but  since 
the  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  67  L.  ed.  1511,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18,  its  perplexity,  aris- 
ing from  a  conflict  of  powers,  has  been 
simplified.  In  those  cases  it  was  decided 
that  there  is  a  field  of  operation  for  the 
power  of  the  state  over  [387]  intra- 
state rates  and  the  power  of  the  nation 
over  interstate  rates.  In  other  words, 
and  in  the  language  of  Mr.  Justice 
Hi^hes  who  delivered  the  opinion  of  the 
court :  ''The  fixing  of  reasonable  rates  for 
•1  li.  ed. 


intrastate  transportation  was  left  where 
it  had  been  found;  that  is,  with  the  states 
and  the  agencies  created  by  the  states  to 
deal  with  that  subject  (Missouri  P.  R. 
Co.  V.  Larabee  Flour  Mills  Co.  211  U.  S. 
612, 63  L.  ed.  352,  29  Sup.  Ct.  Rep.  214)," 
until  the  authority  of  the  state  is  limited 
''through  the  exertion  by  Congress  of 
its  paramount  constitutional  power 
where  there  may  be  a  blending  of  inter- 
state and  intrastate  operations  of  inter- 
state carriers."  But  it  was  decided  that 
Congress  had  not  exerted  its  power  by 
the  enactment  of  the  Interstate  Com- 
merce Act. 

It  is,  however,  said  that  the  Inter- 
state Commerce  Commission  had  as- 
sumed jurisdiction  of  the  rates  at  the 
instance  of  Poehlmann  Brothers  Com- 
pany, and  had  rendered  a  decision  sus- 
taining the  rates  that  the  order  under 
review  adjudges  unreasonable. 

There  was  such  a  complaint  and  the 
testimony  taken  was  introduced  in  the 
present  case.  But  the  complaints  are 
difi'erent.  That  before  the  Interstate 
Commerce  Commission  concerned  coal 
from  "West  Virginia.  The  complaint  in 
the  present  ease  concerns  coal  shipped 
from  a  place  in  Illinois  to  another  place 
in  Illinois,  the  latter  place  being  Morton 
Grove,  and  the  rate  to  it  from  Gale< 
wood  being  involved.  The  testimony 
taken  before  the  Interstate  Commerce 
Commission  happened  to  have  material 
relevancy  to  such  rate  and  hence  was  ad- 
mitted in  evidence.  The  rulings  were 
different.  It  was  proper  for  the  Inter- 
state Commerce  Commission  to  consider 
the  rate  as  part  of  a  through  rate  from 
points  outside  of  the  state.  It  was 
equally  proper  for  the  State  Commission 
to  consider  it  as  part  of  the  intrastate 
haul,  and  we  do  not  think  the  rates  were 
so  related  as  to  exclude  the  exercise  of 
jurisdiction  by  the  State  Commission. 

[838]  The  order  of  the  Interstate 
Commerce  Commission  is  not  in  the 
record.  It  is,  however,  quoted  in  the 
briefs  of  counsel,  and  it  appears  there- 
from that  neither  the  through  rate  nor 
the  carriers  responsible  for  and  partici- 
pating in  it  were  before  the  Commission. 
The  Commission  said:  "Considering  the 
absence  of  evidence  as  to  the  reasonable- 
ness of  the  through  rate,  and  the  unsatis- 
factory evidence  as  to  the  separately 
established  rates  under  attack,  we  must 
refrain  from  expressing  any  conclusion 
upon  the  reasonableness  of  either  rate." 

But  a  relation  is  asserted  between  the 
state  and  interstate  haul  because  it  is 
said  to  be  manifest  that  the  order  of  the 
State  Commission  gives  commercial  ad- 
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vantagoi  to  shippen  and  producers  of 
coal  in  Illinois  over  shippers  and  pro- 
dneen  outside  of  the  state.  But  there 
is  nothing  in  the  record  that  justifies  the 
eonfldence  of  the  assertion.  There  are 
too  many  factors  to  be  considered  for 
sueh  offhand  declarations  to  be  accepted. 
Some  relation  we  may  admit  between  the 
state  and  interstate  service,  but  the  evi- 
dence does  not  bring  it  within  that  cer- 
tainty and  precision  of  influence  that  in- 
duced the  decision  in  Houston,  E.  &  W. 
T.  R.  Co.  y.  United  Stotes,  234  U.  S.  342, 
68  L.  ed.  1341,  34  Sup.  Ct.  Bep.  833,  but 
leaves  it  controlled  by  the  Minnesota 
Rate  Cases,  supra;  Ore^iron  S.  &  Nav.  Co. 
V.  Campbell,  230  U.  S.  525,  67  L.  ed. 
1604,  33  Sup.  Ct.  Rep.  1026;  and  Louis- 
ville &  N.  R.  Co.  v.  Garrett,  231  U.  S. 
298,  68  L.  ed.  229,  34  Sup.  Ct.  Rep.  48. 
Therefore,  the  order  is  not  subject  to  the 
charges  against  it,  and  §§  3,  13,  and  15 
of  the  Interstate  Commerce  Act  have  no 
application. 

The  motion  to  dismiss  is  denied.    The 
judgment  is  afOrmed. 


[330]  P.  L.  CRANE,  Appt., 
v. 

HIRAM   W.   JOHNSON,   Governor  of   the 
State  of  California,  et  al. 

(See  S.  C.  Reporter's  ed.  339-344.) 

Constttnttonal  law  —  equal  protection 
of  the  laws  —  Itcenslniir  dmgless  prac- 
titioners —  exemptions. 

1.  The  exemption  in  favor  of  persons 
treating  the  sick  by  prayer  from  the  appli- 
cation of  Cal.  Laws  1913,  chap.  354,  as 
amended  bv  Laws  1915,  chap.  105,  which 
provides  that  persons  may  not  practise 
dmgless  healing  unless  holding  a  "drugless 
practitioner  certificate,**  obtainable  only 
upon  completion  of  a  prescribed  course  of  I 
study  and  after  an  examination,  does  not 
render  the  statute  invalid  as  denying  the 
equal  protection  of  the  laws  guaranteed  by 
U.  S.  Const.  14th  Amend.,  to  one  who  does 
not  employ  prayer  in  his  treatment  of  dis- 
ease, but  does  use  faith,  hope,  the  processes 
of  mental  suggestion  and  mental  adaptation. 


a  form  of  treatment  in  which  slcill  enhanced 
by  practice  is  to  be  exercised. 
[For  other  cases,  eee  Constitutional  Law,  IV. 
a,  5,  in  Digest  Sap.  Ct.  1908.] 

Constltntlonal  law  —  police  power  — 
licensing  dmgless  practitioners. 
2.  The  state's  police  power  extends  to 
requiring,  as  is  done  by  Cal.  Laws  1913, 
chap.  354,  as  amended  by  Laws  1915,  chap. 
105,  that  drugless  practitioners  employing 
faith,  hope,  and  the  processes  of  mental  sug- 
gestion and  mental  adaptation  in  the  treat- 
ment of  disease,  shall  have  completed  a 
prescribed  course  of  study  and  passed  an  ex- 
amination. 

[For  other  cases,  see  Coostitutional  Law.  IV. 
e,  8,  in  Digest  Sup.  Ct.  1908.] 

[No.  493.] 

Argued  December  12,  1916.    Decided  Janu- 
ary 8,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  California  to  review  a  de- 
cree denying  an  interlocutory  injunction 
to  restrain  the  enforcement  of  a  state 
statute  requiring  drugless  practitioners 
to  have  completed  a  prescribed  course  of 
study  and  passed  an  examination. 
Affirmed. 

See  same  case  below,  233  Fed.  334. 

The  facts  are  stated  in  the  opinion. 

Mr.  Tom  L.  Johnston  argued  the  cause 
and  filed  a  brief  for  appellant : 

The  requirement  that  the  drugless 
practitioners  who  fall  within  the  regula- 
tory provisions  of  the  act  shall  be 
examined  as  to  their  knowledge  of  an- 
atomy and  histology,  physiology  and  gen- 
eral diagnosis,  pathology  and  dementary 
bacteriology,  obstetrics  and  gynecology, 
toxicology  and  elementary  chemistry, 
hygiene  and  sanitation,  as  applied  to 
those  who  may  practise  many  of  the 
well-known  simple  forms  of  treatment, 
is  unreasonable. 

State  V.  Biggs,  133  N.  C.  729,  64 
L.R.A.  139,  98  Am.  St.  Rep.  731,  46  S. 
E.  401;  Smith  v.  Lane,  24  Hun,  632; 
State  y.  LifPring,  61  Ohio  St.  39,  46 
L.R.A.  334,  76  Am.  St.  Rep.  358,  55  N. 
E.  168, 15  Am.  Crim.  Rep.  516;  Nelson  v. 


Note. — ^As  to  constitutional  equality 
of  privileges,  immunities,  and  protec- 
tion— see  note  to  Louisville  Safety  Vault 
ft  T.  Co.  y.  Louisville  &  N.  R.  Co.  14 
L.R.A.  679. 

As  to  the  validity  of  class  legislation 
— see  notes  to  State  y.  Goodwill,  6  L.R.A. 
«2L,  and  State  v.  Loomis,  21  L.R.A.  789. 

As  to  application  of  statutes  regulat- 
ing the  practice  of  medicine  to  persons 
gmng  speeial  kinds  of  treatment — see 

notes  to  Stote  y.  Smith,  33  L.R.A.(N.S.) 
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179;  Witty  y.  State,  26  L.R.A.(N.S.) 
1297;  Stote  y.  Bresee,  24  L.R.A.(N.S.) 
103;  CNeil  v.  State,  3  L.R.A.(N.S.)  763; 
and  People  y.  Cole,  L.RA.1917C,  822. 

For  a  discussion  of  police  power,  gen- 
erally— see  notes  to  State  v.  Marshall,  1 
L.R.A.  51;  Re  Gannon,  5  L.R.A.  359; 
State  y.  Schlemmer,  10  L.R.A.  135:  Ul- 
man  y.  Baltimore,  11  L.R.A.  224;  Elee- 
trio  Lnprov.  Co.  v.  San  Francisco,  13 
L£JL  131;  and  Barbier  v.  Connolly,  28 

L.  od.  U.  S.  923. 

JI4S  V.  8. 
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CRANB  ▼.  JOHNSON. 


8Ute  Bd.  of  Health,  108  Ey.  769,  60 
L.R.A.  383,  57  8.  W.  501;  SUte  y. 
Qravett,  65  Ohio  8t  289,  55  L.R.A.  791, 
87  Am.  St  Rep.  605,  62  N.  £.  325;  State 
▼.  Mjlod,  20  R.  L  632,  41  L.R.A.  428, 
40  AtL  753,  11  Am.  Grim.  Rep.  238. 

Labor  is  property,  and,  as  sach,  merits 
protection.  The  right  to  make  it  avail- 
able is  next  in  importance  to  the  rights 
of  life  and  liberty.  It  lies,  to  a  large 
extent,  at  the  foundation  of  most  other 
forms  of  property. 

Re  Parrott,  1  Fed.  48L 

Hostile  and  discriminating  l^islation 
1^  a  state  against  persons  of  any  class, 
•eet,  ereed,  or  nation,  in  whatever  form 
it  may  be  expressed,  is  forbidden  by 
tiie  14th  Amendment  of  the  Constitu- 
tion. 

Ibid. 

If  the  object  of  the  act  could  be  con- 
strued as  intended  to  give  special  and 
exclusive  privileges  to  a  special  body  of 
men,  and  not  solely  and  in  truth  for  the 
protection  of  the  public,  the  legislature 
was  prohibited  by  the  Constitution  from 
enacting  it,  nor  could  the  legislature  re- 
strict the  cure  of  the  body  to  the  practice 
of  medicine  and  surgery,  or  establish 
any  state  system  of  healing. 

State  V.  McKnight,  131  N.  C.  723,  59 
L.R.A.  187,  42  S.  E.  580. 

The  legislature  may  not,  under  the 
^ise  of  protecting  public  interests,  arbi- 
trarily interfere  with  private  business  or 
impose  unusual  or  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words,  its  determination  of  what  is  a 
proper  exercise  of  its  police  power  is  not 
final  or  conclusive,  but  is  subject  to  the 
judgment  of  the  courts. 

Lawton  v.  Steele,  152  U.  S.  137,  138, 
38  L.  ed.  388,  389, 14  Sup.  Ct.  Rep.  499 ; 
State  V.  Pritchett,  106  N.  C.  667,  11  S. 
E.  357;  Ohio  v.  Gardner,  58  Ohio  St. 
599,  41  L.R.A.  689,  65  Am.  St  Rep.  785, 
51  N.  E.  136. 

The  cases  cited  by  the  state  do  not  sus- 
tain its  contention. 

Nelson  v.  Harrington,  72  Wis.  591,  1 
LR.A.  719,  7  Am.  St  Rep.  900,  40  N. 
W.  228;  Wheeler  v.  Sawyer,  —  Me.  — , 
15  Atl.  67;  State  v.  Bus  well,  40  Neb. 
158,  24  L.R.A.  68,  58  N.  W.  728;  David- 
son y.  Bohlman,  37  Mo.  App.  576;  Smith 
V.  Lane,  24  Hun,  632;  Bennett  v.  Ware, 
4  Qa.  App.  293,  61  S.  E.  546;  State  v. 
Biggs,  133  N.  C.  729,  64  LJt.A.  139,  98 
Am.  St  Rep.  731,  46  8.  E.  401. 

Osteopathy^  a  system  of  treating  dis- 
ease without  the  use  of  medicine  in  any 
form  (which  has  made  great  advances  in 
recent  years,  and,  if  the  testimony  of 
•1  li.  ed. 


many  intelligent  men  and  women  is  ta 
be  believed,  has  worked  many  cures)  ^ 
has  been  frequently  held  not  to  be  in- 
cluded in  the  term  'practice  of  medicine 
and  surgery,''  and  therefore  not  includ- 
ed in  the  statute  regulating  the  practice 
of  medicine  and  surgery. 

Smith  V.  Lane,  24  Hun,  632;  State  v. 
Liffering,  61  Ohio  St  39,  46  LJt.A.  334^ 
76  Am.  St  Rep.  358,  55  N.  K  168,  15 
Am.  Crim.  Rep.  516;  Nelson  v.  State  Bd. 
of  Health,  108  Ky.  769,  50  L.R.A.  383, 
57  S.  W.  501;  State  v.  McKnight,  131 
N.  C.  717,  59  L.R.A.  187,  42  S.  E.  580; 
Hayden  v.  State,  81  Miss.  291,  95  Am. 
St.  Rep.  471,  33  So.  653,  15  Am.  Crim. 
Rep.  522. 

The  supreme  court  of  Rhode  Island^ 
in  the  case  of  State  v.  Mylod,  20  R.  L 
632,  41  L.RA.  428,  40  Atl.  753,  11  Am. 
Crim.  Rep.  238,  holds  that  the  practice 
of  Christian  Science  is  not  the  practice 
of  medicine,  and  is  not  included  within 
the  act  regulating  the  practice  of  medi- 
cine. 

To  be  a  valid  police  regulation  it 
must  be  reasonable,  necessary,  and 
adapted  to  the  use  for  which  it  was  en- 
acted. 

Mugler  V.  Elansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct  Rep.  273;  Minnesota 
V.  Barber,  136  U.  S.  313,  34  L.  ed.  455, 
3  Inters.  Com.  Rep.  185, 10  Sup.  Ct  Rep. 
862;  Re  Jacobs,  98  N.  T.  98, 50  Am.  Kcp. 
636;  Jamieson  v.  Indiana  Natural  Gas 
&  Oil  Co.  128  Ind.  583, 12  L.R.A.  652,  3 
Inters.  Com.  Rep.  613,  28  N.  E.  76;  State 
V.  Qerhardt,  145  Ind.  439,  33  L.H.A. 
313,  44  N.  £.  469;  Ritchie  v.  People,  155 
ni.  98,  29  L.R.A.  79,  46  Am.  St  Rep. 
315,  40  N.  E.  454;  Chenoweth  v.  State 
Medical  Examiners,  57  Colo.  74.  51 
L.R.A.(N.S.)  958,  141  Pac  132,  Ann. 
Cas.  1915D,  1188. 

Before  an  act  can  be  considered  a 
valid  police  regulation,  there  must  be 
some  apparent  danger  to  the  public,  and 
the  remedy  must  be  the  means  of  eradi- 
cating the  evil  or  avoiding  the  danger. 

Loesch  V.  Eoehler,  144  Ind.  278,  35 
L.R.A.  682,  41  N.  K  326,  43  N.  E.  129. 

An  apparent  danger  is  one  which  may 
be  seen  or  eomprehended  by  the  senses. 

Correll  v.  National  AccL  Soc.  139 
Iowa,  36,  130  Am.  St.  Rep.  294,  116  N. 

W.  1046. 

''Apparent"  means  dear  or  manifest 
to  the  understanding, — ^plain,  evident, 
obvious^  known,  palpable,  and  indubi- 
table. 

Missouri,  K  &  T.  R.  Co.  v.  Reynolds, 

—  Tex.  Civ.  App.  — ,  115  8.  W.  340. 
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Messrs.  Robert  M.  Clarke  and  Thomas 
Lee  Woolwine  argued  the  cause,  and, 
with  Mr.  George  E.  Cryer  and  Mr.  U.  S. 
Webby  Attorney  General  of  California^ 
filed  a  brief  for  appellees: 

There  is  little  room  for  argument 
that  the  statute  in  question  is  unconsti- 
tutional. 

Collins  ▼.  Tezasy  223  U.  S.  288,  66  L. 
ad.  430,  32  Sup.  Ct  Rep.  286;  Dent  y. 
West  Virginia,  129  U.  S.  U4,  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231;  People  ▼.  Jor- 
dan. 172  Cal.  391,  166  Pae.  451;  People 
V.  Ratledge,  172  CaL  401,  156  Pao.  455; 
Ex  parte  Bohannon,  14  Cal.  App.  322, 
111  Pac.  1039;  Bohannon  v.  Medical 
Examiners,  24  CaL  App.  215,  140  Pae. 
1089. 

Constitutional  power  should  not  be 
used  to  establish  criteria  in  regions  of 
great  divergence  of  opinion. 

United  States  ▼.  Johnson,  221  U.  S. 
488,  498,  55  L.  ed.  823,  826,  31  Sup.  Ct. 
Rep.  627;  American  School  v.  Mc Annui- 
ty, 187  U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct. 
Rep.  33. 

The  act  does  not  create  a  monopoly 
in  favor  of  those  who  heal  by  Christian 
Science. 

Ex  parte  Bohannon,  14  Cal.  App.  322, 
111  Pac.  1039 ;  State  v.  Wilcox,  64  Kan. 
789,  68  Pac.  634. 

Distinctions  are  recognized  by  the 
courts  between  healing  by  spiritual 
means  or  prayer  and  other  means. 

State  V.  Pratt,  92  Wash.  200,  158  Pac. 
981;  People  v.  Gordon,  194  LI.  560,  88 
Am.  St.  Rep.  165,  62  N.  E.  858,  15  Am. 
Crim.  Rep.  540. 

This  court  can  take  judicial  notice  of 
the  fact  that  the  healing  of  the  sick  is 
a  part  of  the  religious  practice  of  the 
Christian  Science  church. 

Glover  v.  Baker,  76  N.  H.  393,  83  Atl. 
916;  Hilton  v.  Roylance,  25  Utah,  129, 
58  L.R.A.  723,  95  Am.  St.  Rep.  821,  69 
Pae.  660;  Rogers  ▼.  Cady,  104  Cal.  288, 
43  Am.  St  Rep.  100,  38  Pac.  81 ;  People 
▼.  Mayes,  113  Cal.  618,  45  Pac.  860. 

Treatment  by  prayer,  or  in  the  eourse 
of  the  practice  of  a  religion,  does  not 
constitute  the  practice  of  medicine. 

Kansas  City  v.  Baird,  92  Mo.  App. 
204;  State  v.  Smith,  233  Mo.  242,  33 
LJl.A.(N.S.)  179,  135  S.  W.  465. 

Medical  legislation  is  salutory,  and 
certain  discriminations  are  necessary. 

Dent  v.  West  Virginia,  129  U.  S.  114, 
82  L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Wat- 
son ▼.  Maryland,  218  U.  S.  173,  54  L.  ed. 
987,  80  Sup.  Ct.  Rep.  644;  Collins  v. 
Texas,  223  U.  S.  288,  56  L.  ed.  439,  32 
Bud.  Ct.  Rep.  286;  Reetz  ▼.  Michigan, 


188  U.  S.  505,  510,  47  L.  ed.  563,  667, 
23  Sup.  Ct.  Rep.  390. 

Exemptions  m  favor  of  treating  the 
sick  and  afflicted  by  spiritual  means 
have  been  sustained  as  valid  and  consti- 
tutional in  other  states. 

Miller  v.  Wilson,  236  U.  S.  373,  383, 
59  L.  ed.  628,  631,  LJ[t.AJL915F,  829,  35 
Sup.  Ct.  Rep.  342;  Board  of  Medical 
Examiners  v.  Freenor,  —  Utah,  — ^  154 
Pac  941;  People  ▼.  Gordon,  194  111. 
560,  88  Am.  St.  Rep.  165,  62  N.  E.  858, 
15  Am.  Crim.  Rep.  540 ;  State  v.  Wilcox, 
64  Kan.  789,  68  Pac.  634. 

The  ^'equflJ  privileges"  which  are  guar- 
anteed to  citizens  of  the  state  are  those 
only  which  arise  from  the  Federal  gov- 
ernment, and  are  guaranteed  to  all  citi- 
zens of  the  United  States  as  such. 

Duncan  v.  Missouri,  152  U.  S.  382,  38 
L.  ed.  487, 14  Sup.  Ct  Rep.  670;  United 
States  V.  Moore,  129  Fed.  632;  Re  Eemm- 
ler,  136  U.  S.  436,  448,  34  L.  ed.  619, 
524, 10  Sup.  Ct.  Rep.  930. 

Treatment  of  the  sick  by  prayer  or 
in  the  practice  of  a  religion  is  upheld 
by  New  York's  court  of  last  resort. 

People  V.  Cole,  219  N.  Y.  98,  113  N. 
E.  790. 

Courts  and  legislatures  take  a  liberal 
view  in  the  matter  of  the  regulations  of 
the  healing  of  the  sick. 

State  V.  Fite,  —  Idaho,  — ,  159  Pac. 
1183;  State  v.  Wilcox,  64  Kan.  794,  68 
Pac.  634. 

The  principle  of  religious  liberty  has 
induced  many  legal  immunities  and  has 
been  jealously  guarded  by  the  courts. 

Hoeffer  v.  Clogan,  171  HI.  462,  40 
L.R.A.  730,  63  Am.  St.  Rep.  241,  49  N. 
E.  527;  Kerrigan  v.  Tabb,  —  N.  J. 
Eq.  — ,  39  Atl.  701;  Sherman  v.  Baker, 
20  R.  L  613,  40  Atl.  765;  Cooley,  Const. 
LiuL  1890  ed.  pp.  675-577. 

To  justify  a  court  in  pronouncing  a 
legislative  act  unconstitutional  the  case 
must  be  so  clear  as  to  be  free  from 
doubt,  and  the  conflict  of  the  statute 
with  the  Constitution  must  be  irreconcil- 
able, because  it  is  but  decent  respect  to 
the  wisdom,  the  integrity,  and  the  pa- 
triotism of  the  l^slative  body  by  which 
any  law  is  passed  to  presume  in  favor 
of  its  validity  until  the  contrary  is 
shown  beyond  reasonable  doubt. 

Sinking  Fund  Cases,  99  U.  S.  718,  25 
L.  ed.  501;  Fairbank  v.  United  States, 
181  U.  S.  283,  45  L.  ed.  862,  21  Sup.  Ct. 
Rep.  648,  15  Am.  Crim.  Rep.  135. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Appeal  from  an  order  den3dng  an  in- 
terlocutory injunction,  three  ju^es  sit- 

242  U.  8. 
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tins.  The  court  took  jurisdiction  of 
[340]  the  action,  citing  Raich  v.  Truax, 
219  Fed.  273,  283,  but  denied  the  in- 
junction on  the  ground  that  the  aver- 
ments of  the  complaint  did  not  justify 
it 

Complainant  is  a  drugless  practition- 
er, he  avers  (we  state  the  facts  averred 
narratively),  and  has  practised  his  pro- 
fession in  the  city  and  county  of  Los 
Angeles  for  the  last  seven  years,  and  is 
dependent  upon  it  for  making  a  living. 
He  does  not  employ  either  medicine, 
drugs,  or  surgery  in  his  practice,  nor  is 
there  anything  harmful  in  it  to  the  in- 
dividual or  dangerous  to  society;  but  he 
does  employ  in  practice  faith,  hope,  and 
the  processes  of  mental  suggestion  and 
mental  adaptation. 

Under  a  statute  of  the  state  that  went 
into  effect  August  10,  1913,  amended  in 
1915,  a  board  of  medical  examiners  was 
created  which  was  empowered  to  pre- 
scribe a  course  of  study  and  examina- 
tion for  those  practising  medicine 
(using  this  word  in  a  broad  sense  for 
convenience),  and  to  issue  certificates  of 
qualifications  and  licenses. 

Three  forms  of  certificates  were  re- 
quired to  be  issued:  First,  a  certificate 
authorizing  the  holder  thereof  to  use 
drugs,  or  what  are  known  as  medicinal 
preparations,  in  or  upon  human  beings, 
and  to  perform  surgical  operations, 
which  certificate  shall  be  designated, 
"physician  and  surgeon  certificate."  Sec- 
ond, a  certificate  authorizing  an  opposite 
treatment  to  that  which  the  first  certifi- 
cate authorized  (we  are  using  general 
description),  which  certificate  shall  be 
designated,  "drugless  practitioner  cer- 
tificate.*' Third,  a  certificate  authoriz- 
ing the  holder  to  practise  chiropody. 
And  the  statute  also  provides  for  the 
issuance  of  what  it  designates  as  a  "re- 
ciprocity certificate."  Any  of  these  cer- 
tificates, on  being  recorded  in  the  of&ce 
of  the  county  clerk,  as  provided  in  the 
act,  shall  constitute  the  holder  thereof 
a  duly  licensed  practitioner  in  accord- 
ance with  the  provisions  of  his  certifi- 
cate. 

Applicants  must  file  with  the  board 
testimonials  of  good  [341]  moral  char- 
acter and  diplomas  of  a  school  or 
schools,  and,  in  addition,  each  applicant 
for  a  'physician  and  surgeon  certificate" 
must  show  that  he  has  attended  four 
courses  of  study,  each  to  have  been  not 
less  than  thirty-two  weeks'  duration, 
with  some  other  additions;  and  each  ap- 
plicant for  a  "drugless  practitioner  cer- 
tificate" must  show  that  he  has  attended 
two  courses  of  study,  each  of  such ' 
•1  li.  ed. 


courses  to  have  been  not  less  than  thirty- 
two  weeks'  duration,  but  not  necessarily 
pursued  continuously  or  consecutively, 
and  at  least  ten  months  shall  have  inter- 
vened between  the  beginning  of  any 
course  and  the  beginning  of  the  preced- 
ing course;  and  the  coui*se  in  chiropody 
is  to  be  of  not  less  than  thirty-nine 
weeks'  duration,  consisting  of  not  less 
than  664  hours.  There  is  a  provision 
that,  in  lieu  of  a  diploma  or  diplomas 
and  preliminary  requirements  in  the 
other  courses,  if  the  applicant  can  show 
to  the  board  that  he  has  taken  the 
courses  required  by  the  statute  in  a 
school  or  schools  approved  by  the  board, 
totaling  not  less  than  sixty-four  weeks' 
study  of  not  less  than  2,000  hours  for 
a  "drugless  practitioner  certificate,"  or 
128  weeks'  study  of  not  less  than  4,000 
hours  for  a  "physician  and  surgeon  cer- 
tificate," he  shall  be  admitted  to  exami- 
nation for  his  form  of  certificate. 

The  statute  sets  out  the  course  of  in- 
struction which  the  respective  applicants 
must  have  pursued,  giving  the  course 
that  is  necessary  for  a  "physician  and 
surgeon  certificate"  and  the  course  for 
a  "drugless  practitioner  certificate." 
The  descriptions  are  very  elaborate  and 
technical.  The  statute  also  prescribes 
the  manner  of  examination,  states  the 
exemptions  from  its  provisions,  the  pen- 
alties for  its  violation,  and  for  what  con- 
duct and  upon  what  conditions  the  cer- 
tificates may  be  revoked.  Among  the 
latter  is  the  following: 

"Ninth.  The  use,  by  the  holder  of  a 
'drugless  practitioner  certificate,'  of 
drugs  or  what  are  known  as  medicinal 
preparations,  in  or  upon  any  human  be- 
ing, or  the  [342]  severing  or  penetrat- 
ing by  the  holder  of  said  'drugless  prac- 
titioner certificate'  of  the  tissues  of  any 
human  being  in  the  treatment  of  any 
disease,  injury,  deformity,  or  other  phys- 
ical or  mental  condition  of  such  human 
being,  excepting  the  severing  of  the  um- 
bilical cord."  [Stat.  1913,  chap.  354,  p. 
734.] 

By  §  22  of  the  original  act  (unafTect- 
ed  by  the  Act  of  1915),  it  is  provided: 
"Nor  shall  this  act  be  construed  so  as  to 
discriminate  against  any  particular 
school  of  medicine  or  surgery,  or  any 
other  treatment,  nor  to  regulate,  pro- 
hibit or  to  apply  to,  any  kind  of  treat- 
ment by  prayer,  nor  to  interfere  in  nnv 
way  with  the  practice  of  religious." 
[Stat.  1913,  chap.  354,  p.  736.] 

It  is  alleged  that  the  statute  violates 
the  14th  Amendment  of  the  Constitution 
of  the  United  States,  especially  the 
equal  protection  clause  thereof,  in  that  ?*• 
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imposes  greater  burdens  upon  complain- 
ant than  upon  others  in  the  same  calling 
and  position.  That  it  discriminates  in 
favor  of  the  Christian  Science  drugless 
practitioner,  distinguishes  between  the 
treatment  of  the  sick  by  prayer,  the 
treatment  of  the  sick  by  faith,  mental 
suggestion,  and  mental  adaptation,  and 
treatment  by  laying  on  of  hands,  anoint- 
ing with  holy  oU,  or  other  kindred  treat- 
ment. 

Complainant  does  not  employ  prayer 
in  the  treatment  of  disease,  and  is,  there- 
fore, not  exempt  from  examination  by 
the  medical  board,  and  is  subject,  there- 
fore, to  the  penalties  of  the  act  if  he 
practises  his  profession,  for  which  he 
nas  fitted  himself,  by  study  and  practice, 
and  upon  which  he  is  dependent,  and  by 
reason  of  his  age  he  is  in  large  measure 
unable  to  take  up  any  new  branch  of 
work.  That  defendants,  appellees  here, 
are  threatening  prosecutions  under  the 
act,  and  he  is  without  remedy  at  law. 

There  is  an  allegation  that  the  su- 
preme court  of  the  state  of  California 
has  decided  that  the  statute  is  not  of- 
fensive to  the  14th  Amendment,  in 
habeas  corpus  proceedings  prosecuted 
by  one  Chow  Juyan,  who  was  [343] 
convicted  of  practising  some  form  of 
Chinese  healing  which  was  adjudged  a 
violation  of  the  act. 

The  allegations  of  the  bill  set  forth 
complainant's  particular  grievance  to  be 
that  the  statute  discriminates  between 
forms  of  healing  the  sick  and  the  use  of 
prayer  and  other  drugless  methods,  and 
invoke  the  equal  protection  clause  of 
the  14th  Amendment  of  the  Constitution 
of  the  United  States.  In  other  words, 
he  attacks-  the  classification  of  the  stat- 
ute as  having  no  relation  to  the  purpose 
of  the  legislation.  Of  course,  complain- 
ant is  confined  to  the  special  discrimina- 
tion against  him;  he  cannot  get  assist- 
ance from  the  discrimination,  if  any 
exist,  against  other  drugless  practition- 
ers. The  case,  therefore,  is  brought  to 
the  short  point  of  the  distinction  made 
between  his  practice  and  certain  forms 
of  practice,  or,  more  specifically,  between 
his  practice  of  drugless  healing  and  the 
use  of  prayer. 

The  principle  of  decision  needs  no 
exposition,  and  the  only  question  is 
whether  it  was  competent  for  the  state 
to  recognize  a  distinction  in  its  legisla- 
tion between  drugless  healing  as  prac- 
tised by  complainant  and  such  healing 
by  prayer.  That  there  is  a  distinction 
between  his  practice  and  that  of  prayer, 
complainant  himself,  it  seems  to  us,  has 
charged  in  his  bill.     He  has  not  only 
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charged  that  he  does  not  employ  either 
medicine,  drugs,  or  surgery  in  his  prac- 
tice, but  that  he  does  employ  faith,  hope, 
and  the  processes  of  mental  suggestion 
and  mental  adaptation.  These  processes 
he  does  not  describe.  Presumably  they 
are  different  from  healing  by  prayer, — 
different  from  the  treatment  by  Chris- 
tian Science.  But  he  alleges  that  for 
his  practice  he  has  become  '^particularly 
fitted  by  many  years  of  study  and  prac- 
tice therein.''  In  other  words,  the  treat- 
ment is  one  in  which  skill  is  to  be  exer- 
cised, and  the  skill  can  be  enhanced  by 
practice,  and  the  objects  of  the  treat- 
ment are  diseased  human  beings  whose 
condition  is  to  be  diagnosed.  To  treat 
a  disease  there  [344]  must  be  an  ap- 
preciation of  it,  a  distinction  between  it 
and  other  diseases,  and  special  knowl- 
edge is  therefore  required.  And  this 
was  the  determination  of  the  state;  but 
it  determined  otherwise  as  to  prayer, 
the  use  of  which,  it  decided,  was  a  prac- 
tice of  religion.  We  cannot  say  that  the 
state's  estimate  of  the  practices  and  of 
their  differences  is  ar'bitrary,  and  there- 
fore beyond  the  power  of  government. 
And  this  we  should  have  to  say  to  sus- 
tain the  contentions  of  complainant, 
and  say  besides,  possibly  against  the 
judgment  of  the  state,  that  there  was 
not  greater  opportunity  for  deception  in 
complainant's  practice  than  in  other 
forms  of  drugless  healing. 

Because  of  our  very  recent  opinions 
we  omit  extended  reply  to  the  argument 
of  counsel  and  the  cases  cited  by  him, 
not  only  of  the  general  scope  of  the 
police  power  of  the  state,  but  also  of 
the  distinctions  which  may  be  made  in 
classifying  the  objects  of  legislation. 
Ajid  for  like  reason  we  do  not  review  or 
comment  upon  the  cases  cited  in  opposi- 
tion to  complainant's  contentions. 

It  is  to  be  observed  that  the  order  of 
the  court  was  put  upon  the  narrow 
ground  of  the  averments  of  the  com- 
plaint, no  opinion  beyond  such  aver- 
ments being  expressed. 

Decree  affirmed. 


KATE  P.  MoNAUGHTON,  Appt., 

v. 

HIRAM   W.    JOHNSON,   Gk)vernor   of   the 
State  of  Califoniia,  et  al. 

(See  S.  C.  Reporter's  ed.  344-349.) 

Constitutional   law  —  police  power  — 
licensing  optometrists. 

1.  A  state  may,  in  the  exercise  of  Its 
police  power,  confine  to  registered  optome- 
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triBts  who  have  passed  the  examination  pre- 
scribed by  Cal.  Laws  1013,  chap.  508,  the 
right  to  employ  means  other  than  drugs  to 
neasnre  the  range  of  human  vision,  and 
the  accommodative  and  refractive  states  of 
the  human  eye. 

(For  other  cases*  see  Constltational  Law.  IV. 
r.  3.  in  Digest  Sup.  Ct.  1008.] 

Conatltntlonal  law  —  equal  protection 
of  the  laws  —  licensing  optometrists 
—  exempting  physicians  and  surgeons. 
2.  The  exemption  in  favor  of  duly  11- 
eensed   physicians   and   surgeons,   which   is 
made  by  Cal.  Laws  1013,  chap.   508,  con- 
lining  to  registered  optometrists  who  have 
passed  the  prescribed  examination  the  right 
to  employ  means  other  than  the  use  of  drugs 
to  measure  the  range  of  human  vision,  and 
the  accommodative  and  refractive  states  of 
the  human  eye,  does  not  deny  the  equal 
protection  of  the  laws  gtiaranteed  by  U.  S. 
Const.  14th  Amend.,  to  a  regularly  gradu- 
ated ophthalmologist  who  employs  druglesa 
means  for  such  purposes. 
IFor  other  cases,  see  Constitutional  Law,  IV. 
a,  6,  in  Digest  Sup.   Ct   1008.] 

[No.  404.] 

Argued  December  12,  1016.    Decided  Janu- 
ary 8,  1017. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  California  to  review  a  decree 
denying  an  interlocutory  injunction  to 
restrain  the  enforcement  of  a  state  stat- 
ute licensing  optometrists.  Affirmed. 
See  same  case  below,  233  Fed.  334. 
The  facts  are  stated  in  the  opinion. 

Mr.  Tom  L.  Johnston  argued  the  cause 
and  tiled  a  brief  for  appellant: 

This  i>olice  regulation,  to  be  valid, 
must  be  not  only  reasonable,  but  in  fact 
adapted  to  the  protection  of  the  public 
health  and  welfare. 

Ex  parte  Harden,  147  Cal.  649,  1 
L.R.A.(N.S.)  184,  109  Am.  St.  Rep.  183, 
82  Pac.  316;  Ex  parte  Dickey,  144  Cal. 
234,  66  L.R.A.  928,  103  Am.  St.  Rep. 
82,  77  Pac.  924,  1  Ann.  Cas.  428;  Ex 
parte  Drexel,  147  Cal.  763,  2  L.R.A. 
(N.  S.)  588,  82  Pac.  429,  3  Ann.  Cas.  878; 
Meffert  v.  State  Bd.  of  Medical  Regis- 
tration   (Meffert    v.    Packer)    66   Kan. 


710,  1  L.R.A.(N.S.)  813,  72  Pac.  247; 
Hager  v.  Walker,  128  Ky.  1,  16  L.R.A. 
(N.S.)  196,  129  Am.  St.  Rep.  293,  107 
S.  W.  264;  Schoolcraft  v.  Louisville  A 
N.  R.  Co.  (Louisville  Safety  Vault  A  T. 
Co.  V.  Louisville  &  N.  R.  Co.)  92  Ky. 
233,  14  L.R.A.  681,  17  S.  W.  667;  Ex 
parte  Knapp,  127  Cal  101,  69  Pac.  316; 
Ex  parte  Sing  Lee,  96  Cal.  364,  24  L.R.A. 
196,  31  Am.  St.  Rep.  218,  31  Pac.  246; 
Van  Harlingen  v.  Doyle,  134  Cal.  63,  54 
L.R.A.  771,  66  Pac.  44;  Re  Maguire,  67 
Cal.  604,  40  Am.  Rep.  126;  Lassen  Coun- 
ty V.  Cone,  72  CaL  387,  14  Pac.  100 ;  Ex 
parte  Jentssch,  112  Cal.  468,  32  L.R.A. 
664,  44  Pac.  803;  Diepenbrock  v.  Su- 
perior Ct.  163  CaL  697,  95  Pac.  1121; 
Ex  parte  McNulty,  77  Cal.  164,  11  Am. 
St.  Rep.  267,  19  Pac.  237;  Hewitt  v. 
State  Medical  Examiners,  148  Cal.  696, 
3  L.R.A.(N.S.)  896,  113  Am.  St.  Rep. 
316,  84  Pac.  39,  7  Ann.  Cas.  750;  State 
V.  Gardner,  68  Obio  St.  699,  41  L.R.A. 
689,  66  Am.  St.  Rep.  786,  61  N.  E.  136. 

Messrs.  Robert  M.  Clarke  and  Thomas 
Lee  Woolwine  argued  the  cause,  and, 
with  Messrs.  George  E.  Cryer  and  Ray 
E.  Ninmio,  and  Mr.  U.  S.  Webb,  Attor- 
ney General  of  California,  filed  a  brief 
for  appellees: 

The  optometry  practice  act  should  be 
sustained  as  a  valid  measure. 

Dent  V.  West  Virginia,  129  U.  S.  114, 
32  I^  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Mar- 
tin V.  Baldv,  249  Pa.  263,  94  Atl.  1091 ; 
Tipton  V.  State,  74  Tex.  Crim.  Rep.  226, 
168  S.  W.  97;  State  v.  Yegge,  19  S.  D. 
234,  69  L.R.A.  604, 103  N.  W.  17,  9  Ann. 
Cas.  202;  Hawker  v.  New  York,  170  U. 
S.  189,  192-194,  42  L.  ed.  1002,  1004, 
1005,  18  Sup.  Ct.  Rep.  673;  Reetz  v. 
Michigan,  188  U.  S.  606,  47  L.  ed.  563, 
23  Sup.  Ct.  Rep.  390;  Watson  v.  Mary- 
land, 218  U.  S.  173,  64  L.  ed.  987,  30 
Sup.  Ct.  Rep.  644;  Collins  v.  Texas,  223 
U.  S.  288,  56  L.  ed.  439,  32  Sup.  Ct.  Rep. 
286 ;  People  v.  Jordan,  172  CaL  391,  156 
Pac.  451;  People  v.  Ratledge,  172  Cal. 
401,  156  Pac.  455 ;  Ex  parte  Homef ,  154 
Cal.  355,  97  Pac.  891;  Ex  parte  Mc- 
Manus,  151  Cal.  331,  90  Pac.  702;  Hewitt 


Note. — As  to  constitutional  equality 
of  privil^es,  immunities,  and  protection 
— see  note  to  Louisville  Safety  Vault  & 
T.  Co.  V.  Louisville  &  N.  R.  Co.  14 
LR.A.  579. 

As  to  the  validity  of  class  legislation 
—see  notes  to  State  v.  Goodwill,  6  L.R.A. 
621,  and  State  v.  Loomis,  21  L.R.A.  789. 

As  to  application  of  statutes  regulat- 
ing the  practice  of  medicine  to  perspns 
giving  special  kinds  of  treatment — see 

notes  to  State  v.  Smith,  33  L.R.A. (N.S.) 
•1  L.  ed. 


179;  Witty  v.  State,  26  L.R.A.(N.S.) 
1297;  State  v.  Bresee,  24  L.R.A.(N.S.) 
103;  O'Neil  v.  State,  3  L.R.A. (N.S.)  763; 
and  People  v.  Cole,  L.R.A.1917C,  822. 
For  a  discussion  of  police  power,  gen- 
erallv — see  notes  to  State  v.  Marshall, 
1  LR.A.  61;  Re  Gannon,  5  L.R.A.  369; 
State  V.  Schlemmer,  10  L.R.A.  136;  UU 
man  v.  Baltimore,  11  L.R.A.  224;  Elec- 
tric Improv.  Co.  v.  San  Francisco,  13 
L.R.A.  131 ;  and  Barbier  v.  Connolly,  28 

L.  ed.  U.  S.  923. 
23  t^^ 
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V.  State  Medical  Examiners,  148  Cal. 
590,  3  L.R.A.(N.S.)  896,  113  Am.  St. 
Rep.  315,  84  Pac.  39,  7  Ann.  Cas.  750; 
Ex  parte  Whitley,  144  Cal.  167,  77  Pac. 
879,  1  Ann.  Cas.  13;  Ex  parte  Gerino, 
143  Cal.  412,  66  L.R.A.  249,  77  Pac.  166; 
Eastman  v.  State,  109  Ind.  278,  58  Am. 
Rep.  400,  10  N.  E.  97;  State  v.  Dent,  25 
W.  Va.  1;  Ex  parte  Frazer,  54  Cal.  94; 
Harding  v.  People,  10  Colo.  387,  15  Pac. 
727;  WiUiams  v.  People,  121  HI.  84,  11 
N.  E.  881;  People  use  of  State  Bd.  of 
Health  v.  Blue  Mountain  Joe,  129  111. 
370,  21  N.  E.  923;  State  v.  Mosher,  78 
Iowa,  321,  43  N.  W.  202;  Iowa  Elec- 
tric Medical  College  Asso.  v.  Schrader, 
87  Iowa,  659,  20  L.R.A.  355,  55  N.  W. 
24;  DriscoU  v.  Com.  93  Ky.  393,  20  S. 
W.  431;  Hewitt  v.  Charier,  16  Pick.  353; 
People  V.  Phippin,  70  Mich.  6,  37  N.  W. 
888;  State  ex  rel.  Powell  v.  State  Medi- 
cal Examining  Board,  32  Minn.  324,  50 
Am.  Rep.  575,  20  N.  W.  238;  State  ex 
rel  Chapman  v.  State  Medical  Examin- 
ers, 34  Minn.  387,  26  N.  W.  125;  State 
V.  Fleischer,  41  Minn.  69,  42  N.  W.  696; 
Craig  v.  State  Medical  Examiners,  12 
Mont.  203,  29  Pac.  532;  State  ex  rel. 
Kellogg  V.  District  Ct.  13  Mont.  370, 
34  Pac.  609;  Dogge  v.  State,  17  Neb.  140, 

22  N.  W.  348;  C.  Gee  Wo  v.  State,  36 
Neb.  241,  54  N.  W.  513 ;  Ex  parte  Spin- 
ney,  10  Nev.  323;  Re  Reo  Chung,  9  N. 
M.  130,  49  Pac.  952;  Re  Smith,  10  Wend. 
449;  People  v.  Fulda,  52  Hun,  65,  4  N. 
Y.  Supp.  945;  State  v.  Van  Doran,  109 
N.  C.  864,  14  S.  E.  32;  State  v.  Call, 
121  N.  C.  643,  28  S.  E.  517;  France  v. 
State,  57  Ohio  St.  1,  47  N.  E.  1041; 
Barmore  v.  State  Medical  Examiners,  21 
Or.  301,  28  Pac.  8;  State  v.  Randolph, 

23  Or.  74,  17  L.R.A.  470,  37  Am.  St. 
Rep.  655,  31  Pac.  201 ;  Logan  v.  State,  5 
Tex.  App.  306;  People  v.  Hasbrouck,  11 
Utah,  291,  39  Pac.  918,  10  Am.  Crim. 
Rep.  445;  Fox  v.  Territory,  2  Wash. 
Terr.  297,  5  Pac.  603;  State  v.  Carey,  4 
Wash.  424,  30  Pac.  729;  People  v.  Gris- 
wold,  213  N.  Y.  92,  L.R.A.1915D,  538, 
106  N.  E.  929;  Kettles  v.  People,  221 
111.  221,  77  N.  E.  472. 

The  terms  of  the  optometry  act  are 
not  unconstitutional,  and  their  validity 
is  amply  supported  by  precedent. 

Collins  V.  Texas,  223  U.  S.  288,  56  L. 
ed.  439,  32  Sup.  Ct.  Rep.  286;  Reetz  v. 
Michigan,  188  U.  S.  505,  47  L.  ed.  563, 
23  Sup.  Ct.  Rep.  390 ;  Ex  parte  Whitley, 
144  Cal.  167,  77  Pac.  879,  1  Ann.  Cas. 
13;  State  ex  rel.  Burroughs  v.  Webster, 
160  Ind.  607. 

Discrimination  is  proper  where  there 

is  such  a  distinction  in  the  character  of 

the  conditions  between   which   the  dis- 
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crimination  is  made  as  to  rationally  jus- 
tify a  different  and  unequal  application 
of  the  law. 

Watson  V.  Maryland,  218  U.  S.  173, 
54  L.  ed.  987,  30  Sup.  Ct.  Rep.  644; 
Kettles  V.  People,  221  111.  221,  77  N.  E. 
472;  Bosley  v.  McLaughlin,  236  U.  S. 
385,  59  L.  ed.  632,  35  Sup.  Ct.  Rep.  345; 
Rast  v.  Van  Deman  &  L.  Co.  240  U.  S. 
342,  367,  60  L.  ed.  679,  687,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370 ;  People  v.  Jor- 
dan, 172  Cal.  391,  156  Pac.  451. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

This  case  was  submitted  with  Crane 
▼.  Johnson,  just  decided  [242  U.  S.  339, 
ante,  348,  37  Sup.  Ct.  Rep.  176.]  It  was 
considered  in  the  district  court  with  that 
case,  three  judges  sitting  as  in  that  case. 
It  comes  here  on  appeal  from  an  order 
denying  an  interlocutory  injunction. 
The  court  entertained  jurisdiction  upon 
the  authority  of  Raich  v.  Truax,  219  Fed. 
273,  283;  Truax  v.  Raich,  239  U.  S.  33, 
60  L.  ed.  131,  L.R.A.1916D,  546,  36  Sup. 
Ct.  Rep.  7. 

The  court,  in  denying  the  injunction, 
said  ^'that  the  granting  of  such  orders  is 
within  the  sound  discretion  of  the  court, 
and,  in  the  exercise  of  such  discretion, 
based  upon  the  averments  of  the  bills, 
we  are  of  opinion  that  the  application 
should  be  denied.'*  The  court  did  not 
pass  upon  the  merits,  expressing  a  doubt 
of  its  authority  to  do  so,  as  the  court 
said  it  was  composed  of  three  judges, 
''under  statutory  requirement.'' 

Appellant — we  shall  call  her  complain- 
ant, and  state  [346]  narratively  the 
facts  she  alleged — is  a  r^^larly  gradu- 
ated ophthalmologist,  which  is  a  school 
of  scientific  learning  and  practice  con- 
fined to  the  treatment  of  the  inflamma- 
tion of  the  eye  and  its  membranes  and 
in  fitting  glasses  to  the  human  eye.  She 
has  practised  her  profession  in  the  city 
of  Los  Angeles  for  the  past  three  years 
and  is  dependent  upon  the  proceeds  of 
her  labor  and  services.  She  does  not  em- 
ploy either  medicine,  drugs,  or  surgery^ 
nor  is  there  anything  in  her  practice 
hurtful  to  the  individual  or  dangerous 
to  society. 

In  her  practice  it  is  absolutely  neces- 
sary and  indispensable  that  she  measure 
the  powers  and  range  of  human  vision 
without  the  use  of  drugs,  and  there  is 
no  law  in  the  state  of  California  pre- 
scribing an  examination  for  and  regulat- 
ing the  practice  of  ophthalmology. 

At  its  40th  session  the  legislature  of 
California  enacted  a  statute  by  which  it 
provided  that  it  should  be  unlawful  for 
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any  person  to  engage  in  the  practice  of 
optometry  without  first  having  obtained 
a  certificate  of  registration  from  the 
State  Board  of  Optometry  under  an  act 
to  regulate  that  practice,  approved 
March  20,  1903,  and  the  acts  amenda- 
tory thereof. 

The  practice  of  optometry  is  defined 
to  be  the  employment  of  any  means 
other  than  the  use  of  drugs  for  the 
measurement  of  the  powers  or  range  of 
human  vision,  or  the  determination  of 
the  accommodative  and  refractive  states 
of  the  human  eye,  or  the  scope  of  its 
functions  in  general,  or  the  adaptation 
of  lenses  or  frames  for  the  aid  thereof. 

The  board  is  given  the  power,  among 
others,  to  visit  schools  where  the  science 
of  optometry  is  taught,  and  accredit  such 
as  the  board  finds  give  a  sufficient  course 
of  study  for  the  preparation  of  optome- 
trists; to  keep  a  register  of  all  persons 
to  whom  certificates  of  registration  have 
been  issued  and  of  all  itinerant  licenses, 
and  to  grant  or  refuse  or  revoke  such 
certificates.  The  act  [847]  prescribes 
a  course  of  examination,  describes  the 
particulars  of  the  examinations,  and 
provides  that  every  applicant  for  an 
examination,  upon  passing  it,  shall  be 
entitled  to  be  registered  in  the  board's 
roister  of  optometrists,  and  a  certificate 
of  registration  shall  be  issued  to  him. 

"At  such  examinations  the  board  shall 
examine  applicants  in  the  anatomy  of 
the  eye,  in  normal  and  abnormal  refrac- 
tive and  accommodative  and  muscular 
conditions  and  co-ordination  of  the  eye, 
in  subjective  and  objective  optometry, 
including  the  fitting  of  glasses,  the  prin- 
ciples of  lens  grinding  and  frame  ad- 
justing, and  in  such  other  subjects  as 
pertain  to  the  science  and  practice  of 
optometry,  such  subjects  to  be  enumer- 
ated in  publication  by  the  board.  In 
case  of  failure,  the  applicant  shall  be 
examined  at  the  next  examination  only 
in  the  subjects  in  which  he  failed.  All 
such  applicants,  without  discrimination, 
who  shall  satisfactorily  pass  such  exami- 
nation shall  thereupon  be  registered  in 
the  board's  register  of  optometrists  and 
a  certificate  of  registration  shall  be  is- 
sued to  them,  under  the  seal  and  signa- 
ture of  the  members  of  said  board  upon 
payment  of  a  fee  of  $5.  Such  certificate 
shall  continue  in  force  until  the  first 
day  of  August  in  the  year  next  succeed- 
ing."   [Stat.  1913,  chap.  598,  p.  1100.] 

Before  engaging  in  practice  it  shall  be 

the  dutv  of  each  registered  optometrist 
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to  notify  the  board  in  writing  of  the 
place  or  places  where  he  is  to  engage  or 
intends  to  engage  in  practice,  and  of 
changes  in  such  places. 

There  are  other  provisions  intended 
to  fortify  those  above  mentioned,  and 
violations  of  the  act  are  made  misde- 
meanors, with  fines  and  imprisonment, 
increasing  with  repetition  of  the  o£Fense. 

It  is  provided  that  the  act  shall  not 
be  construed  to  prevent  duly  licensed 
physicians  and  surgeons  from  treating 
the  human  eye,  nor  to  prohibit  the  sale 
of  complete  ready-to-wear  eyeglasses  as 
merchandise  from  a  permanent  place  of 
business,  in  good  faith,  and  not  in  eva- 
sion of  the  act,  by  the  person  not  hold- 
ing himself  out  as  competent  to  examine 
and  prescribe  for  the  human  eye. 

[848]  Registry  certificates  may  be 
revoked  for  certain  specified  causes. 

Complainant  charges  that  the  act  of- 
fends the  14th  Amendment  of  the  Con- 
stitution of  the  United  States  in  that 
it  deprives  her  of  her  property  without 
due  process  of  law  and  denies  her  the 
equal  protection  of  the  laws;  and  as 
specifications  of  the  last  she  instances 
the  exemption  from  the  provisions  of 
the. act  of  licensed  physicians  and  sur- 
geons; the  appropriation  to  the  sole  use 
of  registered  optometrists  of  the  right 
to  employ  any  means  other  than  the  use 
of  drugs  in  the  measurement  of  the 
powers  or  range  of  vision;  the  denial 
to  all  other  schoob  of  scientific  learning 
and  practice  the  right  to  measure  the 
rang^  of  human  vision  other  than  by 
the  use  of  drugs  on  equal  terms  with  the 
physician  and  surgeon;  and  contends 
generally  that  her  occupation  being  a 
l&wful  one,  not  hurtful  to  the  individual 
or  dangerous  to  the  community,  the  state 
has  no  power  to  impose  discriminatory 
regulations  upon  it. 

She  alleges  her  competency  to  practise 
her  profession  and  apply  its  treatment, 
that  appellees  are  threatening  to  enforce 
the  law,  and  hence  prays  temporary  and 
permanent  injunctions. 

These  specific  objections  are  brought 
down  to  the  general  objection  that  the 
statute  discriminates  against  those  who 
employ  any  other  means  than  the  use  of 
drugs,  and  therefore  "creates  a  monop- 
oly favored  and  protected  by  law  in  the 
interest  of  practitioners  who  employ 
drugs  in  determining  the  accommodative 
and  refractive  states  of  the  human  eye." 

To  sustain  the  statute  appellees  ad- 
duce  the   police   power  of   the   state; 
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against  the  statute  complainant  urges 
the  14th  Amendment  and  its  prohibition 
of  discrimination.  The  ease  requires, 
under  the  averments  of  the  bill,  adjust- 
ment of  these  contentions. 

It  is  established  that  a  state  may 
regulate  the  practice  [349]  of  medicine, 
using  this  word  in  its  most  general 
sense.  Dent  v.  West  Virginia,  129  U. 
S.  114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep. 
231;  Hawker  v.  New  York,  170  U.  S. 
]89,  42  L.  ed.  1002,  18  Sup.  Ct.  Rep. 
573;  Reetz  v.  Michigan,  188  U.  S.  505, 
47  L.  ed.  563,  23  Sup.  Ct.  Rep.  390 ;  Wat- 
son V.  Maryland,  218  U.  S.  173,  54  L.  ed. 
987,  30  Sup.  Ct.  Rep.  644;  Collins  v. 
Texas,  223  U.  S.  288,  56  L.  ed.  439,  32 
Sup.  Ct.  Rep.  286. 

Complainant  tries  to  escape  from  the 
rulings  of  those  cases  by  asserting  a 
discrimination  against  her.  She  is  an 
ophthalmologist,  she  avers,  'Vhich  is  a 
school  of  scientific  learning  and  practice 
confined  to  the  treatment  of  the  inflam- 
mation of  the  eye  and  its  membranes 
and  in  fitting  glasses  to  the  human  eye," 
and  that  she  has  practised  her  profes- 
sion for  the  past  three  years,  and  does 
not  employ  medicine,  drugs,  or  surgery. 
She,  however,  attacks  the  statute .  be- 
cause, to  use  the  language  of  her  coun- 
sel, it  '^arbitrarily  discriminates  against 
every  other  school  of  scientific  knowl- 
edge and  practice  in  favor  of  the  school 
employing  drugs  in  determining  the  ac- 
commodative and  refractive  states  of 
the  human  eye.''  It  undoubtedly  does, 
but  gives  the  name  of  the  school  that  of 
''optometry"  and  its  practitioners  "op- 
tometrists." We  cannot  suppose  that 
any  injury  is  done  her  by  the  difference 
in  names,  and  yet  she  g^ves  no  other 
tangible  ground  of  complaint.  Whether 
they  are  different,  and  whether  the  dif- 
ference is  of  substantial  or  unsubstan- 
tial degree,  she  does  not  inform  us.  She 
practises  one  of  them  in  preference  to 
the  other,  and  for  the  practice  of  that 
one  the  state  has  declared  that  its  cer- 
tificate of  competency  is  necessary.  The 
cases  cited  above  establish  that  the  state 
has  such  power  and  it  requires  no  more 
of  complainant  than  it  requires  of  any 
other  ophthalmologist,  to  use  her  word, 
or  of  any  other  optometrist,  to  use  the 
word  of  the  statute. 

The  District  Court  was,  therefore, 
right  when  it  decided  that,  on  the  aver- 
ments of  the  bill,  complainant  was  not 
entitled  to  an  injunction. 

Decree  affirmed. 
S5€ 


[350]  CECIL  F.  ADAMSOX,  Petitioner, 

V. 

DAVID  C.  GILLILAND. 

(See  S.  C.  Reporter's  ed.  350-358.) 

Appeal  —  review  of  findings  —  imteni 
suit  —  prior  prodnction  and  nse. 

So  far  as  the  finding  of  a  Federal  dis- 
trict court  judge  that  tlie  defendant  in  a 
patent  infringement  suit  had  not  shown 
prior  production  and  use  of  the  invention  in 
question  depends  upon  conflicting  testi- 
mony, or  upon  the  credibility  of  witnesses, 
or  so  far  as  there  is  ^ny  testimony  consist- 
ent with  the  finding,  it  must  be  treated  as 
unassailable  on  appeal. 

I  For  other  csmvh,  hcc  Appeal  and  Error,  47S2> 
4820,  in  Digest  Sup.  Ct.  1008.J 

[No.  396.] 

Submitted    November    13,    1016.     Decided 
January  8,  1017. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  for  the  Eastern  District  of  Mis- 
souri in  favor  of  plaintiff  in  a  patent  in- 
fringement suit.     Reversed. 

See  same  case  beloi^i',  141  C.  C.  A.  641, 
227  Fed.  93. 

The  facts  are  stated  in  the  opinion. 

Mr.  Percy  B.  Hills  submitted  the 
cause  for  petitioner.  Mr.  Douglas  W. 
Robert  was  on  the  brief: 

To  overcome  a  granted  patent  by  evi- 
dence offered  to  show  prior  public  use, 
or  a  prior  production  of  the  invention 
in  question,  the  proof  shall  be  such  as 
to  convince  the  court  beyond  a  reason- 
able doubt, — shall  be  such  as  would  con- 
vict a  defendant  in  a  criminal  case. 

T.  B.  Woods  Sons  Co.  v.  Valley  Iron 
Works,  191  Fed.  196,  116  C.  C.  A.  46, 
196  Fed.  780;  De  Laval  Separator  Co. 
v.  Iowa  Dairy  Separator  Co.  114  C.  C. 
A.  385,  194  Fed.  423;  Underwood  T>7>e- 
writer  Co.  v.  Elliott-Fisher  Co.  166  Fed. 
927. 

The  flndingfs  of  fact  by  the  court, 
whether  special  or  general,  will  not  he 
disturbed  if  there  is  any  evidence  upon 
which  such  findings  could  be  made. 

Davis  V.  Schwartz,  165  U.  S.  636,  39 
L.  ed.  291,  16  Sup.  Ct.  Rep.  237;  Kim- 
berly  v.  Arms,  129  U.  S.  612,  32  L.  ed. 
764,  9  Sup.  Ct.  Rep.  355;  Cook  v.  Rob- 
inson, 114  C.  C.  A.  473,  194  Fed.  769. 

Mr.  James  A.  Oarr  submitted  the 
cause  for  respondent.  Mr.  T.  Percy 
Carr  was  on  the  brief. 
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Mr.  Justice  HolsiM  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  petitioner 
for  the  infringement  of  a  patent  for  a 
vulcanizing  device,  '^including  a  vulca- 
nizing member  constructed  to  retain  a 
combustible  fluid  upon  and  in  contact 
with  its  upper  surface,  the  lower  surface 
of  the  vulcanizing  member  being  adapted 
to  be  applied  to  the  material  to  be  vulca- 
nized." In  other  words,  the  upper  side 
of  the  upper  of  two  sheets  of  metal,  be- 
tween [351]  whidi,  when  heated,  the 
material  is  to  be  vulcanized,  is  fashioned 
as  a  cup  in  which  gasolene  can  be  burned 
to  heat  it.  The  specific  character  of  the 
machine  has  made  of  it  a  valuable  suc- 
cess. The  respondent  admitted  making 
and  selling  devices  like  the  plaiutifTs,  but 
alleged  and  testified  that  he  made  them 
first.  In  a  previous  suit  by  the  plaintiff, 
the  plaintiff  and  the  present  defendant 
testified  and  District  Judge  Geiger  gave 
the  plaintiff  a  decree.  In  this  case  again 
the  district  judge  in  his  turn  saw  the 
defendant  and  heard  additional  evidence, 
but,  after  criticizing  it,  said  that  his 
own  judgment  was  that  the  new  testi- 
mony would  not  have  changed  Judge 
Geiger's  opinion,  and,  while  professing 
to  follow  that  opinion,  according  to  the 
usage  of  district  judges  in  such  matters, 
evidently,  to  our  miud,  signified  that  he 
agreed  with  Judge  Geiger,  although  in 
terms  only  following  what  had  been  done. 
The  circuit  court  of  appeals  treated  the 
action  of  the  district  judge  as  a  mere 
yielding  to  the  authority  of  the  former 
decision,  and  reversed  the  decree  upon 
the  evidence  as  it  stood  in  print. 

We  are  unable  to  agree  with  the  cir- 
cuit court  of  appeals.  There  is  no  ques- 
tion that  tlie  plaintiff  did  not  copy  the 
defendant,  that  he  put  his  invention  into 
the  market  in  November,  1911,  and  that 
the  defendant  did  not  put  out  his  vulca- 
nizer  until  February  or  March  of  the 
following  year,  but  the  defendant  says 
that  on  August  7,  1911,  twelve  days  be- 
fore the  plaintiff  made  the  drawing  that 
depicted  his  invention,  he  had  had  cast- 
ings made  that  are  substantially  identical 
with  the  plaintiff's  device  and  identical 
in  particulars  that  the  plain tiff*s  patent 
made  material,  but  that  the  defendant 
declared  to  answer  no  useful  end.  The 
plain tiff^s  cup  had  pins  projecting  from 
the  bottom,  arranged  in  circles  around  a 
central  one,  which  his  specification  de- 
scribed as  serving  to  conduct  the  heat 
of  tlie  flame  downwards  into  the  vulca- 
nizing plate  and  the  combustible  fluid. 
The  defendant's  original  casting   [352] 

ibowed  pins  of  similar  arrangement.    He 
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explained  that  the  similarity  was  acci- 
dental, that  the  pins  were  of  no  use,  but 
that  "we  expected  to  tell  the  poor,  un- 
suspecting public  that  they  conducted 
the  heat  ...  to  the  bottom  of  the 
vulcanizer,"  ''which  is  a  false  statement." 
It  needs  no  emphasis  to  point  out  the 
improbability  that  the  defendant,  at 
nearly  the  same  time  as  the  plaintiff, 
should  have  hit  by  accident  upon  the  same 
configuration  in  striking  particulars  that 
he  regarded  as  immaterial,  and,  merely 
to  deceive  the  public,  have  invented  the 
same  by  no  means  obvious  explanation 
that  was  offered  seriously  by  the  plain- 
tiff, but  that  the  defendant  regarded  as 
false.  The  improbability  is  intensified  by 
a  further  coincidence  also  explained  by 
the  defendant  as  accident.  The  lugs  bv 
which  the  cup  was  to  be  fastened  to  the 
lower  surface  happened  to  face  in  oppo- 
site directions  in  the  plaintiff's  device, 
although  later  they  were  made  to  face 
the  same  way.  The  defendant's  also 
faced  in  opposite  directions.  It  surpasses 
the  power  of  belief  that  a  man  who  testi- 
fieil  that  there  was  nothing  in  the  inven- 
tion, that  it  was  merely  arranging  to 
fasten  a  ladle  to  a  board,  should  have 
come  by  pure  chance  to  make  so  exact  a 
replica  of  the  plaintiff's  specific  form. 
Inspection  of  the  two  castings  shows  more 
clearly  than  can  words  that  one  must 
have  been  a  copy  of  the  other.  The 
plaintiff  and  defendant  lived  far  apart. 
Adamson  had  no  chance  to  copy  Gilli- 
land.  On  the  other  hand,  after  Adam- 
son's  vulcanizers  were  made  public,  Gil- 
liland  could  copy  them.  The  man  who 
made  the  castings  shows  that  the  resem- 
blance was  even  more  complete  than  we 
have  stated,  by  reason  of  the  presence  of 
a  base  plate,  although  Gilliland  denies 
that  he  had  one  at  that  time. 

There  is  no  doubt  that  the  defendant 
had  castings  made.  The  essential  ques- 
tion is  the  time  when  they  first  were 
made.  We  shall  not  discuss  the  evidence 
of  those  concerned  in  the  making  beyond 
recurring  to  the  impression  that  the  wit- 
nesses made  upon  Uie  district  judge,  and 
[353]  mentioning  that  a  dray  ticket  re- 
lied upon  as  fixing  that  date  appears  to 
have  been  open  to  grave  suspicion  from 
its  character,  marking,  and  other  details. 
Considering  that  a  patent  has  been  grant- 
ed to  the  plaintiff,  the  case  is  pre-eminent- 
ly one  for  the  application  of  the  practical 
rule  that  so  far  as  the  finding  of  the 
master  or  judge  who  saw  the  witnesses 
''depends  upon  confiicting  testimony  or 
upon  the  credibility  of  witnesses,  or  so 
far  as  there  is  an^  testimony  consistent 

with  the  finding,  it  must  be  treated  as 
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unassailable."  Davis  v.  Schwartz,  165  U. 
8.  631,  636,  39  L.  ed.  289,  291,  15  Sup. 
Ct.  Rep.  237.  The  reasons  for  requiring 
the  defendant  to  prove  his  case  beyond 
a  reasonable  doubt  are  stated  in  the  case 
of  Barbed  Wire  Patent  (Washburn  & 
M.  Mfg.  Co.  V.  Beat  Em  All  Barbed  Wire 
Co.)  143  U.  S.  275,  284,  36  L.  ed.  154, 
158,  12  Sup.  Ct.  Rep.  443,  450.  Upon 
these  considerations  and  a  review  of  the 
evidence  we  are  of  opinion  that  the  de- 
cree must  be  reversed. 
Decree  reversed. 


AnimEAPOLIS  k  ST.  LOUIS  RAII«ROAD 
COMPANY,  Plflf.  in  Err., 

V. 

GEORGE  H.  WINTERS. 
(See  S.  C.  Reporter's  ed.  353-367.) 

Appeal  —  errors  waived  or  cnred  below. 

J.  Error,  if  any,  in  basing  a  recoverv 
in  a  personal-injury  action  upon  the  Fed- 
eral Employers*  Liability  Act  of  April  22, 
1008  (35  Stat,  at  L.  65,  chap.  149),  does 
not  entitle  the  defendant  to  have  the  judg- 
ment reversed,  where  such  defendant  in  no 
way  saved  its  rights  to  deny  that  the  par- 
ties were  engaged  in  Interstate  commerce  at 
the  time  of  the  accident,  or  to  object  to  the 
application  of  the  Federal  statute,  but,  on 
the  contrary,  invoked  and  relied,  without 
qualification,  upon  that  statute  and  the 
rights  that,  because  of  that  statute,  it  sup- 

fosed  itself  to  possess. 
For  other  cases,  see  Appeal  and  Error,  VIII. 
k,  in  Digest  Sup.  Ct  1008.] 

Master  and  servant  —  employers*  liabil- 
ity —  when  servant  Is  engaged  In  In- 
terstate commerce. 

2.  A  machinist's  helper,  engaged,  while 
making  repairs  in  the  roundhouse,  upon  an 
engine  which  had  been  used  in  hauling  over 
the  railwav  company's  lines  freight  trains 
carrying  both  Intrastate  and  interstate 
freight,  and  which  was  used  in  the  same 
way  after  the  accident,  was  not  then  era- 
ployed  in  interstate  commerce  within  the 
meaning  of  the  Federal  Employers'  Liabil- 
ity Act  of  April  22,  1908  (35  Stat,  at  L.  66, 
chap.  140),  governing  the  liability  of  an 
interstate  carrier   for   injuries  to   its  em- 

Kote. — On  error  to  state  court  in  cases 
arising  under  the  Federal  Employers' 
Liability  Act — see  note  to  Great  North- 
em  R.  Co.  V.  Knapp,  60  L.  ed.  U.  S.  745. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers'  Lia- 
bility Act — see  notes  to  Lamphere  v. 
Oregon  R.  &  Nav.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  v.  Hor- 
ton.  L.R.A.1915C,  47. 
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ployees  when  employed  in  interstate  eom- 
merce. 

[For  other  cases,  see  Master  and  Serrant,  II.  a. 
In  Digest  Sup.  Ct.  1908.] 

[No.  420.] 

Argued  December  6,  1016.     Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Minnesota  to  review  a 
judgment  which,  on  a  third  appeal,  af- 
firmed a  judgment  of  the  District  Court 
of  Ramsey  County,  in  that  state,  in  fa- 
vor of  plaintiff  in  a  personal-injui^ 
action  against  an  interstate  carrier.  Af- 
firmed. 

See  same  case  below,  on  first  appeal, 
126  Minn.  260, 148  N.  W.  106 ;  on  second 
appeal,  131  Minn.  181,  154  N.  W.  964; 
on  third  appeal,  131  Minn.  496,  155  N. 
W.  1103. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  M.  Miner  argrued  the 
cause,  and,  with  Mr.  William  H.  Brem- 
mer,  filed  a  brief  for  plaintiff  in  error: 

Defendant  in  error  was  not  employed 
in  interstate  commerce  when  he  received 
his  injury. 

Shanks  v.  Delaware,  L.  &  W.  R.  Co. 
239  U.  S.  556,  60  L.  ed.  436,  L.R.A. 
1916C,  797,  36  Sup.  Ct.  Rop.  188;  Cous- 
ins V.  Illinois  C.  R.  Co.  241  U.  S.  641, 
60  L.  ed.  1216,  36  Sup.  Ct.  Rep.  446; 
Jackson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
210  Fed.  495;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Chojnacky,  —  Tex.  Civ.  App.  — , 
163  S.  W.  1011. 

Mr.  Humphrey  Barton  argued  the 
cause,  and,  with  Mr.  John  H.  Kay,  filed 
a  brief  for  defendant  in  error: 

The  repairing  of  an  engine  used  in  in- 
interstate  commerce  is  so  clearly  work  in 
interstate  commerce  as  not  to  be  open  to 
argument. 

Second  Employers'  Liability  Cases 
(Walsh  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  5,  56  L.  ed.  327,  329,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875 ;  Pedersen  v.  Delaware, 
L.  &  W.  R.  Co.  229  U.  S.  146,  57  L.  ed. 
1125,  33  Sup.  Ct.  Rep.  648,  Ann.  Cas. 
1914C,  153,  3  N.  C.  C.  A.  779;  Darr  v. 
Baltimore  &  0.  R.  Co.  197  Fed.  665,  47 
L.R.A.(N.S.)  4,  124  C.  C.  A.  565,  204 
Fed.  751 ;  Law  v.  lUinois  C.  R.  Co.  L.R.A. 
1915C,  17,  126  C.  C.  A.  27,  208  Fed. 
869:  Northern  P.  R.  Co.  v.  Maerkl,  117 
C.  C.  A.  237.  198  Fed.  1;  Chicago,  K.  ft 
S.  R.  Co.  V.  Kindlesparker,  —  C.  C.  A.  — , 
234  Fed.  1;  Southern  P.  R.  Co.  v.  Pills- 
bury,  170   Cal.  782,  L.R.A.1916E,  916, 

151  Pac.  277. 
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Mr.  Justiee  Boliiiet  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  personal  injuries 
suffered  by  the  plaintiff,  the  defendant  in 
error,  at  Marshalltown,  Iowa,  on  October 
21,  1912.  The  decisions  below  will  be 
found  in  126  Minn.  260,  148  N.  W.  106, 
and  131  Minn.  181, 154  N.  W.  964.  The 
declaration  alleged  that  at  the  time  the 
plaintiff  was  employed  by  the  defendant 
in  interstate  commerce,  idthough  it  went 
on  to  set  forth  laws  of  the  state  of  Iowa 
concerning  the  liabOity  of  railroads  and 
contributory  negligence.  It  alleged  that 
the  injury  was  caused  by  the  negligence 
of  the  defendant  in  failing  to  funush  a 
reasonably  safe  instrument  for  the  work 
that  the  plaintiff  was  set  to  do.  The 
answer  denied,  among  other  things,  that 
the  plaintiff  was  employed  in  interstate 
commerce,  and  set  up  the  plaintiff's  negli- 
gence and  assumption  of  the  risk.  In 
the  course  of  the  trial,  the  facts  touching 
the  employment  having  been  ag^reed,  the 
counsel  for  the  defendant  intimated  that 
he  might  want  to  take  the  question  wheth- 
er the  commerce  was  interstate  to  this 
court,  but  said  no  more  about  it,  and 
later  moved  to  dismiss  the  suit  upon 
[355]  the  g^und,  among  others,  that 
the  plaintiff  assumed  the  risk,  adverting 
to  a  decision  that  that  defense  was  open 
under  the  Federal  act.  Later  still  the 
presiding  judge  in  his  charge,  without 
objection,  told  the  jury  that  the  action 
was  tried  under  the  law  of  the  United 
States;  and  in  the  assignment  of  errors 
to  the  supreme  court  of  the  state,  one 
error  assigned  was  that  the  jury  was 
instructed  that  they  might  find  a  less  than 
unanimous  verdict  in  a  suit  founded  up- 
on the  Federal  Employers'  Liability  Act, 
— a  proposition  disposed  of  since  the 
trial  by  a  decision  of  this  court.  Min- 
neapolis &  St.  L.  R.  Co.  v.  Bombolis,  241 
U.  S.  211,  60  L.  ed.  961,  L.R.A.1917A, 
86,  36  Sup.  Ct.  Rep.  595. 

It  is  true  that  error  is  assigned  be- 
cause the  court  affirmed  its  opinion  ren- 
dered after  a  former  trial.  But  in  the 
assignment  of  errors  to  the  state  court 
no  such  error  is  alleged,  and  beyond 
judicial  recitals  that  the  evidence,  with 
some  exceptions,  was  the  same  at  both 
trials,  and  quotations  from  the  decision 
as  to  negligence,  the  record  shows  noth- 
ing but  a  casual  statement  of  counsel  as 
to  what  was  done  or  ruled  before.  In 
short,  at  the  trial  the  defendant  in  no 
way  saved  its  rights  to  deny  that  the 
parties  were  engaged  in  interstate  com- 
merce at  the  time  of  the  accident,  or  to 
object  to  the  application  of  the  Federal 
statute.  On  the  contrary,  without  quali- 
•  1  L.  ed. 


fication  it  invoked  and  relied  upon  that 
statute  and  the  rights  that,  because  of 
that  statute,  it  supposed  itself  to  possess. 
There  is  an  ambiguous  assignment  of 
error  that  the  supreme  court  of  the  state 
erred  in  holding  as  matter  of  law  that 
the  plaintiff  was  engaged  in  interstate 
commerce,  and  in  holding  that  the  ques- 
tion of  the  plaintiff's  assumption  of  the 
risk  was  for  the  jury,  ''thereby  depriving 
the  appellant  of  a  right  guaranteed  to  it 
under  the  provisions  of*  the  Federal  Em- 
ployers' Liability  Act.  But  if  the  first 
clause  is  more  than  an  introduction  to 
and  reason  for  the  second,  then,  as  we 
have  indicated,  no  foundation  for  such 
an  assignment  was  laid  in  the  proceedings 
before  the  state  courts.  [856]  There- 
fore even  if  the  courts  and  parties  were 
wrong  about  the  proper  basis  for  the 
suit,  that  fact  does  not  entitle  the  de- 
fendant to  have  the  judgment  reversed. 
It  cannot  complain  of  a  course  to  which 
it  assented  below. 

The  defendant,  however,  as  has  been 
seen,  did  save  the  questions  concerning 
its  right  to  a  unanimous  verdict  and  the 
assumption  of  risk  under  the  act  of  Con- 
gress, and  also  concerning  the  evidence 
of  its  negligence,  all  of  which,  of  course, 
in  a  case  arising  under  the  act,  could 
be  brought  to  this  court.  In  the  present 
case  the  facts  upon  which  the  act  of  Con- 
gress was  supposed  to  apply  are  stated 
and  were  agreed,  so  that  sdthough,  for  the 
reasons  that  we  have  stated,  an  error  on 
that  point  would  not  entitle  the  defend- 
ant to  a  new  trial,  it  necessarily  must  be 
determined  whether  they  show  a  founda- 
tion for  the  attempt  to  come  here  upon 
the  questions  that  were  reserved.  The 
agreed  statement  is  embraced  in  a  few 
words.  The  plaintiff  was  making  repairs 
upon  an  engine.  This  engine  ^^had  been 
used  in  the  hauling  of  freight  trains 
over  the  defendant's  line  .  .  .  which 
freight  trains  hauled  both  intrastate  and 
interstate  commerce,  and  it  was  so  used 
after  the  plaintiff's  injury."  The  last 
time  before  the  injury  on  which  the  en^ 
gine  was  used  was  on  October  18,  when 
it  pulled  a  freight  train  into  Marshall- 
town,  and  it  was  used  again  on  October 
21,  after  the  accident,  to  pull  a  freight 
train  out  from  the  same  place.  That  is 
all  that  we  have,  and  is  not  suf!icient  to 
bring  the  case  under  the  act.  This  is  not 
like  the  matter  of  repairs  upon  a  road 
permanently  devoted  to  commerce  among 
the  states.  An  engine,  as  such,  is  not 
permanently  devoted  to  any  kind  of  traf- 
fic, and  it  does  not  appear  that  this  engine 
was  destined  especially  to  anything  more 
definite  than  such  business  as  it  might  be 
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needed  for.  It  was  not  interrupted  in  an 
interstate  haul  to  be  repaired  and  go  on. 
It  simply  had  finished  some  interstate 
business  and  had  not  yet  begun  upon  any 
other.  Its  next  work,  so  far  as  appears, 
might  [857]  be  interstate  or  confined  to 
Iowa,  as  it  should  happen.  At  the  mo- 
ment it*was  not  engaged  in  either.  Its 
character  as  an  instrument  of  commerce 
depended  on  its  employment  at  the  time, 
not  upon  remote  probabilities  or  upon  ac- 
cidental later  events. 
Judgment  affirmed. 


SAVINGS  BANK  OF  DANBURY,  of  Dan- 
bury,  Connecticut,  Plff.  in  Err., 

V. 

DIETRICH  E.  LOEVVE,  as  Surviving  Part- 
ner  of  the  Firm  of  D.  E.  Loewe  &  Com- 
pany. 

(See  S.  C.  Reporter's  ed.  367-360.) 

GarnlAhmcnt  —  effects  readied  —  in- 
terest on  savings  bank  deposits. 

1.  A  garnishment  of  savings  bank  de- 
posits reaches  the  so-called  dividends  ac- 
crued since  the  writ  was  served  upon  the 
garnishee,  where,  under  the  local  laws,  a 
garnishment,  while  reaching  only  effects  in 
the  hands  of  the  garnishee  at  the  time  of 
such  service,  holds  the  subsequently  accruing 
interest  on  an  intere^t-beaiiiig  debt  as  well 
as  the  principal,  although  such  local  law 
(Conn.  Gen.  Stat.  1902,  §§  849,  852)  gives 
the  right  to  release  the  attachment  by  giv- 
ing a  bond  equal  to  the  value  of  the  effects 
attached. 

[For  other  eases,  see  Garnishment.  III.,  in 
Digest  Slip.  Ct.  1908.] 

Garnishment  —  effects  readied  —  as- 
sifrnnient. 

2.  An  assignment  of  savings  bank  de- 
posits after  they  had  been  garnished  has  no 
effect  upon  the  rights  of  the  attaching  credi- 
tor to  the  so-called  dividends  accruing  after 
the  service  of  the  garnishment  process. 
(For    other    cases,    8«»e    Garnishment,    III.,    in 

Digest  Sup.  Ct.  1908.1 

[No.  713.] 

Argued  December  11,  1916.    Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  United  States  Cir- 
cuit  Court  of  Appeals  for  the  Second 
Circuit  to  review  a  judgment  which  modi- 
fied a  judgment  of  the  District  Court  for 
the  District  of  Connecticut  in  scire  facias 
to  recover  savings  bank  accojunts  attached 
by  trustee  process,  so  as  to  include  the 
dividends  accruing  after  the  service  of 
the  writ  of  garnishment  upon  the  gar- 
nishee.   Affirmed. 

See  same  case  below,  L.R.A.1917B,  938, 
236  Fed.  444. 

The  facts  are  stated  in  the  opinion. 
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Mr.  William  F.  Tammany  argued  the 
cause,  and,  with  Mr.  John  H.  Light,  filed 
a  brief  for  plaintiff  in  error: 

The  statutory  provision  for  the  attach- 
ment of  profits  and  dividends  in  one  case 
impliedly  prohibits  their  attachment  in 
the  other. 

New  Haven  v.  Whitney,  36  Conn.  373; 
Broom,  Legal  Maxims,  7th  ed.  664. 

Only  the  estate  existing  at  the  moment 
of  service  is  held  by  the  attachment.  At 
the  time  of  service  of  the  process  the 
dividends  in  question  had  not  been  de- 
clared, were  not  in  existence,  and  were 
not  held  by  the  attachment. 

Fitch  V.  Waite,  5  Conn.  117 ;  Grosvenor 
v.  Farmers  &  M.  Bank,  13  Conn.  107. 

The  gai'nishee  process  will  hold  only 
existing  debts  or  obligations.  There  must 
be  no  uncertainty,  and  the  fact  that  it  is 
morally  certain  that  a  debt  will  mature 
and  become  due  makes  no  difference.  The 
dividends  declared  by  the  several  savings 
banks  are  of  this  character. 

Easterly  v.  Keney,  36  Conn.  18;  Smith 
V.  Gilbert,  71  Conn.  149,  71  Am.  St.  Rep. 
163,  41  AU.  284;  Geer  v.  Chapel,  11 
Gray,  18;  Hancock  v.  Colyer,  99  Mass. 
187,  96  Am.  Diec.  730;  Meacham  v.  Mc- 
Corbitt,  2  Met.  352;  Knight  v.  Bowley, 
117  Mass.  551;  Lane  v.  Felt,  7  Gray, 
491;  Hadley  v.  Peabody,  13  Gray,  200; 
Brackett  v.  Blake,  7  Met.  335,  41  Am. 
Dec.  442;  Daily  v.  Jordan,  2  Cush.  390; 
Osborne  v.  Jordan,  3  Gray,  277;  Wyman 
v.  Hichbom,  6  Cush.  264 ;  Taber  v.  Nye, 
12  Pick.  105;  Tucker  v.  Clisby,  12  Pick. 
22;  Guild  v.  Holbrook,  11  Pick.  101; 
Frothingham  v.  Haley,  3  Mass.  68;  Wil- 
lard  V.  Sheafe,  4  Mass.  235. 

The  words  "interest"  and  "dividend" 
are  not  interchangeable.  • 

Cary  v.  San  Francisco  Sav.  Unions  22 
Wall.  38,  22  L.  ed.  779;  New  York,  L. 
E.  &  W.  R.  Co.  V.  Nickals,  119  U.  S. 
296,  30  L.  ed.  363,  7  Sup.  Ct.  Rep.  209 ; 
Mobile  &  0.  R.  Co.  v.  Tennessee,  163 
U.  S.  486,  38  L.  ed.  793, 14  Sup.  Ct.  Rep. 
968;  Bryan  v.  Sturgis  Nat.  Bank,  40 
Tex.  Civ.  App.  307,  90  S.  W.  704,  af- 
firmed in  101  Tex.  630,  10  Cyc.  p.  546; 
Southern  Amusement  Co.  v.  Neal,  15 
Ga.  App.  130,  82  S.  E.  765;  Drake, 
Attachm.  §§  651,  563,  667;  Taber  v.  Nye, 
12  Pick.  105;  Wood  v.  Partridge,  'll 
Mass.  488;  Hadley  v.  Peabody,  13  Gray, 
200;  Brackett  v.  Blake,  7  Met.  335,  41 
Am.  Dec.  442;  Williams  v.  Androscoggin 
&  K.  R.  Co.  36  Me.  201,  58  Am.  Dec. 
742 ;  Bouvier's  Law  Diet.,  Rawle's  3d  Rev. 
Interest;  Lippitt  v.  Thames  Loan  &  T. 
Co.  88  Conn.  207,  90  Atl.  369. 

The  judgment  defendants  whose  ac- 
counts were  attached  were  entitled  on  the 
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date  of  service  to  recover  from  the  banks 
only  the  amount  then  due,  including  the 
dividends  last  declared.  For  the  inter- 
vening time,  if  the  money  had  been  with- 
drawn, they  were  entitled  to  absolutely 
nothing.  The  attaching  creditor  held  ex- 
actly what  was  then  due  to  the  judgment 
defendants,  and  no  more. 

5  Cyc.  p.  555;  20  Cyc.  p.  1054;  Ran- 
som V.  Bidwell,  89  Conn.  140,  93  Atl. 
134. 

Assuming  that  immediately  after  the 
monev  in  the  defendant  bank  had  be^n 
attached  the  original  defendants  had  made 
application  to  the  court  for  the  dissolu- 
tion of  the  attachment  on  substitution  of 
bond,  with  surety;  that  the  necessary 
statutory  steps  were  taken,  a  bond  or- 
dered and  given,  the  money  released  from 
the  attachment  and  withdrawn  from  the 
bank,  and  immediately  redeposited  in  the 
bank  in  the  name  of  the  bondsman,  and 
divitlends  declared  and  credited  thereon; 
that  ultimately  the  plaintiff  recovered 
judgment,  and  perforce  must  look  to  the 
bond  for  payment.  What  amount  can  he 
recover?  He  will  be  limited  absolutely 
to  the  actual  value  of  the  estate  at  the 
time  of  the  attachment, — to  the  amount  of 
money  credited  to  the  original  defendants 
at  the  time  of  service  of  the  process  on 
the  bank.  The  dividends  would  belong  to 
the  bondsman. 

Perry  v.  Post,  45  Conn.  354;  McNamara 
V.  Mattel,  74  Conn.  170,  50  Atl.  35;  Mal- 
lory  V.  Hartman,  86  Conn.  615,  86  Atl. 
567. 

The  Connecticut  law  provides  for  rea- 
sonable immunity  of  the  debtor. 

Ransom  v.  Bidwell,  89  Conn.  137,  93 
Atl.  134 ;  Coyne  v.  Plume,  90  Conn.  293, 
97  Atl.  337. 

Messrs.  Walter  Gordon  Merritt  and 
Daniel  Dayenport  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

There  is  no  comparison  between  attach- 
ments on  personal  property  and  real  es- 
tate, as  realty  cannot  be  made  the  subject 
of  a  levy  by  taking  possession,  and  at- 
tachments on  realty  convey  no  interest  to 
the  attaching  creditor. 

Drake,  Attachm.  §§239,  240. 

The  distinction  between  the  attachment 
of  real  estate  and  the  garnishment  of  the 
effects  of  a  defendant  in  the  hands  of  his 
agent,  trustee,  or  debtor  in  Connecticut  is 
well  known.  In  the  case  of  the  attach- 
ment of  real  estate,  the  creditor  acquires 
no  right,  title,  or  interest  in  the  land  by 
force  of  the  attachment.  So  that  a  re- 
lease by  quitclaim  deed  of  all  his  right, 
•  1  li.  ed. 


title,  and  interest  in  such  land  will  not 
release  the  attachment. 

Lacey  v.  Tomlinson,  5  Day,  79. 

The  question  is  not  altered  by  the  as- 
signment of  the  deposits  to  the  United 
Hatters  of  North  America,  for  the  rights 
of  the  assignee  are  no  greater  than  those 
of  the  assignor,  and  are  subordinate  to 
the  rights  of  the  attaching  creditor.  The 
question  is  merely  whether  the  debtor 
whose  deposit  is  attached  can  run  off  with 
the  profits  or  usufruct  of  that  deposit 

Coit  V.  Haven,  30  Conn.  197,  79  Am. 
Dec.  244,  14  Am.  &  Eng.  Enc.  Law,  858, 
867. 

Since  the  plaintiff's  title  to  these  de- 
posits relates  back  to  the  date  of  the  at- 
tachment, so  that  he  owned  the  deposits 
on  all  the  dates  when  dividends  were  de- 
clared thereon,  it  necessarily  follows  that 
he  owns  the  dividends  which  are  insepar- 
able from  the  deposits. 

Shinn,  Attachment  &  Garnishment, 
§  613 ;  Tyrell  v.  Roundtree,  7  Pet.  464,  8 
L.  ed.  749;  Drake,  Attachm.  §  221;  2 
Cook,  Corp.  7th  ed.  1913,  §  484,  p.  1359; 
Moore  v.  Gennett,  2  Tenn.  Ch.  375. 

The  garnishment  process  places  the  at- 
taching creditor  in  the  shoes  of  the  debtor. 

14  Am.  &  Eng.  Enc.  Law,  867;  Shinn, 
Attachment  &  Garnishment,  §  613. 

It  is  the  policy  of  the  Connecticut  stat- 
utes relative  to  garnishment  that  all  of 
the  debtor's  property  should  be  reached 
thereby,  and  the  same  are  to  be  liberally 
construed. 

Treadway  v.  Andrews,  20  Conn.  394; 
Knox  v.  Protection  Ins.  Co.  9  Conn.  433, 
25  Am.  Dec.  33;  Gager  v.  WaUon,  11 
Conn.  171;  Sutherland  v.  Brown,  85 
Conn.  67,  81  Atl.  1033;  Ransom  v.  Bid- 
well,  89  Conn.  140,  93  Atl.  134;  Wood- 
ruff V.  Bacon,  35  Conn.  105. 

The  fact  that  §  833  of  the  General  Stat- 
utes of  Connecticut  expressly  states  that 
the  dividends  and  profits  on  stock  are 
held  by  its  attachment  is  further  evidence 
of  this  general  purpose  to  reach  all  the* 
debtor's  property. 

Middletown  Sav.  Bank  v.  Jarvis,  33 
Conn.  379;  Winslow  v.  Fletcher,  63  Conn. 
393,  55  Am.  Rep.  122,  4  Atl.  250. 

The  defendant  is  a  savings  bank  with- 
out capital  stock,  whose  charter  expressly 
provides  that  "all  deposits  of  money  re- 
ceived by  said  corporation  shall  be  used 
and  improved  to  the  best  advantage 
.  .  .  and  the  income  or  profits  therefrom 
shall  be  applied  as  dividends  among  the 
persons  making  the  deposits,  their  exec- 
utors and  administrators,  in  just  propor- 
tion, with  such  reasonable  deduction  as 
may  be  chargeable  thereon."  That  such 
an  institution  is  the  agent  and  trustee  of 
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the  depositors  is  well  settled  in  Connecti- 
cut as  in  other  junsdictions,  and  the  divi- 
dends and  interest  on  their  deposits  are 
a  part  of  the  deposits,  and  belong  to  them. 
Com.  V.  Reading  Sav.  Bank,  133  Mass. 
19,  43  Am.  Rep.  495;  Stockton  v.  Me- 
chanics &  L.  Sav.  Bank,  32  N.  J.  Eq. 
166;  Una  v.  Dodd,  39  N.  J.  Eq.  182;  Hall 
V.  Paris,  59  N.  H.  73;  Ward  v.  Johnson, 
95  ni.  241;  People  ex  rel.  Newburgh  Sav. 
Bank  v.  Peck,  157  N.  Y.  57,  51  N.  E.  412; 
Mechanics'  Sav.  Bank  v.  Granger,  17  R. 
I.  79,  20  Atl.  202;  Rutland  Sav.  Bank  v. 
Rutland,  52  Vt.  464;  Price  v.  Society  for 
Savings,  64  Conn.  366,  42  Am.  St.  Rep. 
198,  30  Atl.  139;  Savings  Bank  v.  New 
London,  20  Conn.  Ill;  Bank  Comrs.  v. 
Watertown  Sav.  Bank,  81  Conn.  264,  70 
Atl.  1038;  Huntington  v.  National  Sav. 
Bank,  96  U.  S.  388,  24  L.  ed.  777. 

[358]  Mr.  Justice  HolmeB  delivered 
the  opinion  of  the  court: 

This  is  scire  facias,  where  the  statutes 
of  Connecticut  provide  a  similar  remedy, 
to  recover  savings  bank  accounts  attached 
by  trustee  process  in  the  hands  of  the 
plaintiff  in  error,  judgment  liaving  been 
recovered  in  the  original  suit  by  the  de- 
fendant in  error  and  execution  taken  out. 
The  garnishee  submitted  itself  to  the  judg- 
ment of  the  court,  admitting  deposits, 
but  setting  up  that  after  the  attachment 
the  accounts  had  been  assigned  to  the 
United  Hatters  of  North  America,  and 
that  the  assignee  claimed  the  dividends 
that  had  accrued  since  the  writ  was 
served.  The  assignee  was  cited,  ap- 
peared, and  made  the  claim.  The  princi- 
pal, except  an  item  of  $428.52,  now  has 
be^n  paid,  and  the  right  to  the  dividends 
is  the  only  question  in  the  case.  The 
circuit  court  of  appeals  decided  that  the 
attachment  creditor  had  the  better  right. 
L.R.A.1917B,  938,  236  Fed.  444. 

There  is  no  doubt  that  under  the  stat- 
utes of  Connecticut,  as  usual  elsewhere,  a 
•garnishment  reaches  only  effects  of  the 
defendant  in  the  hands  of  the  garnishee  at 
the  time  of  service  upon  the  latter,  as  dis- 1 
tinguished  from  contingent  liabilities  that 
do  not  become  effects  in  the  garnishee's 
hands  until  a  later  time.  Gen.  Stat.  1902, 
§§  880,  931.  But  the  commonest  object  of 
such  attachments  is  a  right,  regarded  as  a 
thing  within  reach  of  the  process  because 
of  the  power  of  the  court  over  the  person 
subject  to  the  corresponding  obligation. 
Barber  v.  Morgan,  84  Conn.  618,  623,  80 
Atl.  791,  Ann.  Cas.  1912D,  951;  Osbom  v. 
Llovrl,  1  Root,  447;  Harris  v.  Balk,  198 
U.  *S.  21.'),  222,  49  L.  ed.  1023,  1026,  25 
Sup.  Ct.  Rep.  625,  3  Ann.  Cas.  1084.  If 
the  right  is  vested,  the  attachment  reaches 


the  whole  of  it,  and  therefore,  there  being 
no  doubt  that  a  debitum  in  prsBsenti  sol- 
vendum  in  futuro  could  be  attached  (Gen. 
Stat.  §  936),  it  was  admitted  at  the  argu- 
ment that  in  the  case  of  an  interest-bear- 
ing debt  the  subsequently  accruing  inter- 
est was  held  as  well  as  the  princip^.  The 
obligation  to  pay  the  one  stands  on  the 
same  footing  as  the  obligation  to  pay  the 
[859]  other;  the  two  are  one;  they  are 
limbs  of  the  same  contract;  and  there  is 
no  reason  for  splitting  them  up.  Adams 
V.  Cordis,  8  Pick.  260,  269.  It  may  be 
true  that,  apart  from  statute,  the  attach- 
ment of  stock  in  a  corporation  would  not 
hold  subsequently  declared  dividends ;  but, 
if  so,  that  is  because  the  stockholders 
have  no  right  to  the  dividends  until  they 
are  declared,  which  may  never  be  if  the  di- 
rectors see  fit  to  convert  earnings  into 
capital.  Gibbons  v.  Mahon,  136  U.  S.  549, 
34  L.  ed.  525,  10  Sup.  Ct.  Rep.  1057. 
Compare  Norton  v.  Norton,  43  Ohio  St. 
509,  525,  3  N.  E.  348.  The  question  then 
narrows  itself  to  whether  the  so-called 
dividends  of  savings  banks  are  analogous 
to  dividends  of  a  corporation,  or  to  inter- 
est due  by  contract  upon  a  debt. 

The  plaintiff  in  error  is  an  ordinary 
savings  bank  without  stockholders.  It  is 
subject  to  a  fiduciary  duty  to  hold  and 
invest  for  the  benefit  of  its  depositors  all 
the  funds  that  it  receives,  and  to  pay 
over  to  them  all  the  net  income  earned, 
after  the  retention  of  enough  to  consti- 
tute a  small  safety  fund.  Gen.  Stat.  §§ 
3440,  3441.  This  duty  certainly  is  no 
less  because  created  by  statute  rather 
than  by  contract.  It  is  guarded  by  other 
statutes  limiting  the  investments  allowed 
and  requiring  inspection,  with  the  object 
of  making  principal  and  income  secure 
rather  than  large.  Qen,  Stat.  §§  3428, 
3457.  The  minimum  amount  of  the  divi- 
dends generally  is  as  fixed  in  practice  as 
if  it  were  written  in  a  bond.  The  prac- 
tical certainty  that  a  savings  bank  will 
pay  is  grater,  in  short,  than  that  an 
average  debtor  will  pay  6  per  cent  ac- 
cording to  his  promise  in  a  note.  The 
only  element  of  uncertainty  other  than 
that  conditioning  all  future  conduct  is 
the  possibility  that  the  dividend  may  be 
greater  than  that  which  experience  has 
led  the  depositor  to  expect.  He  has  a 
vested  right  to  the  dividends, — ^a  vested 
right  that  the  corporation  should  take  the 
most  prudent  steps  to  secure  them,  with 
an  identified  fund  devoted  to  the  result. 
We  do  not  perceive  why  the  possibility 
of  there  being  no  earnings  because 
[360]  of  fraud  or  a  cataclysm,  or  a  pos- 
sibility of  the  earnings  being  greater  than 

was  expected,  should  make  the  right  less 
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a  present  one,  .subjeet  to  and  covered  by 
the  attachment^  than  the  right  to  the  capi- 
tal|  which  rona  the  same  risks  (Bunndl 
▼.  Collinsyille  Sav.  Soe.  38  Conn.  203,  9 
Am.  Bep.  380),  or  than  that  arising 
from  the  promise  of  a  debtor,  who  may 
fail  or  abscond,  or,  if  a  corporation,  may 
have  no  assets. 

The  case  certainly  is  not  weakened,  it 
rather  seems  to  us  to  be  strengthened,  by 
the  fact  that  the  statutes  of  Connecticat 
provide  that  the  levy  of  attachments  and 
executions  upon  even  the  shares  of  a  cor- 
poration shall  include  dividends  growing 
due  thereon.  The  provision  indicates  a 
policy,  and  although,  of  course,  the  words 
do  not  include  dividends  from  savings 
hanks,  as,  in  our  opinion,  they  did  not 
need  to,  it  is  only  by  imagining  unreal 
distinctions  that  the  policy  embodied  in 
the  statute,  and  extending  by  the  common 
law  to  interest  due  upon  contract,  can  be 
held  to  exclude  the  claim  to  subsequent- 
ly earned  income  of  ordinary  savings 
banks,  when  that  claim,  as  we  have  tried 
to  show,  is  a  vested  right.  Middletown 
Sav.  Bank  v.  Jarris,  33  Conn.  372,  379. 
See  Norton  ▼.  Norton,  supra. 

No  argument  against  our  conclusion 
can  be  based  on  the  right  to  release  the 
attachment  by  giving  a  bond  equal  to  the 
value  of  the  effects  attached.  Gen.  Stat. 
§§  849,  852.  We  presume  that  ordinarily 
a  plaintiff  would  be  satisfied  with  a  bond 
for  the  principal  of  a  debt  or  deposit. 
If  he  should  raise  a  question  we  will  wait 
for  the  Connecticut  courts  to  decide 
whether  he  might  or  might  not  be  entitled 
to  more. 

Finally,  the  assignment,  of  course,  has 
no  effect  upon  the  rights  of  the  defendant 
in  error.  If  the  attachment  would  have 
held  dividends  as  against  the  original  de- 
fendant, it  holds  them  as  against  the  as- 
signee. 

Judgment  affirmed. 


[861]   HARRY  F.  HILL  et  al.,  Plffs.  in 

Err., 

V. 

FRANK  REYNOLDS. 

(See  S.  C.  Reporter's  ed.  301-307.) 

Indian  allotments  —  ownership  of  im- 
provements —  preferential  rli^ht. 
1.  Indians  claiming  the  ownership  of 
improvements  on  Choctaw  and  Chickasaw 
lands  by  virtue  of  the  surrender  of  surplus 
Unds,  with  meager  improvements  thereon, 
bj  a  widow,  the  head  of  a  Chickasaw  family, 
and  apparently  its  only  active  agent,  after 
the  condemnation  in  the  Curtis  Act  of  June 
28,  1808  (30  SUt.  at  L.  605,  diap.  617), 
•1  L.  ed. 


§§  17,  18,  of  the  practice  of  holding  pos- 
session of  tribal  lands  in  excess  of  the  ap- 
proximate or  allottable  shares  of  all  the 
members  of  the  family,  to  one  who  took  pos- 
session in  ffood  faith  and  made  extensive, 
lasting,  and  valuable  improvements,  have 
a  better  claim  to  such  improvementis,  and 
therefore  a  better  riffht  to  select  the  land 
for  their  allotment,  than  other  Indians  who 
claim  under  a  subsequent  conveyance  from 
the  widow,  her  adult  sons,  and  the  guardian 
of  those  who  were  still  minors,  made  after 
the  first  purchaser  had  been  in  possession 
for  nearly  four  years,  with  no  serious  effort 
to  dispossess  him,  his  vendees  having  con- 
tinued in  possession  of  all  the  land  save 
a  tract  of  80  acres  or  less  which  the  second 
purchasers  had  mtered  adversely,  adding 
no  improvements  except  a  short  and  unsub- 
stantial fence. 

[For  other  canen.  see  Indians,  YIII.,  in  Digest 
Sup.  Ct.  1908.1 

Indian  allotments  —  excessive  inclosure 
or  holdings  —  correction. 

2.  Indian  citizens  were  not  given  the 
right  to  revive  and  reassert  long  dormant 
claims  to  Choctaw  and  Chickasaw  lands 
after  others  had  entered  into  possession  of 
and  highly  improved  the  lands,  by  the  pro- 
visions of  the  supplemental  agreement  with 
the  Choctaws  and  Chickasaws,  §§  19-21,  set 
forth  in  the  Act  of  July  1,  1002  (32  SUt 
at  L.  641,  chap.  1362),  permitting  excessive 
inclosure  or  holdings  to  be  reduced  or  cor- 
rected at  any  time  within  ninety  days  after 
its  final  ratification. 

[For  other  cases,  see  Indians,  VIII.,  in  Digest 
Sup.  Ct.  1908.1 

[No.  61.] 

Argued  November  2,  1916.     Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Oklahoma  to  review  a 
decree  which  reversed  a  decree  of  the 
Superior  Court  of  Grady  County,  in  that 
state,  in  favor  of  plaintiffs  in  a  suit  to 
impress  a  trust  upon  Indian  allotments. 
Affirmed. 

See  same  ease  below,  43  Okla.  748, 143 
Pac.  1166. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alger  Melton  argued  the  cause, 
and,  with  Messrs.  C.  B.  Stuart  and  Re- 
ford  Bond,  filed  a  brief  for  plaintiffs  in 
error: 

Where  the  facts  are  admitted,  or 
where  there  is  no  conflict  in  the  evi- 
dence, abandonment  is  a  question  of  law. 

Paine  v.  Griffiths,  30  C.  C.  A.  182,  68 
U.  S.  App.  38,  86  Fed.  462, 19  Mor.  Min. 
Rep.  297;  Wihnore  Coal  Co.  v.  Brown, 
147  Fed.  931;  Grant  v.  Allison,  43  Pa. 
427?  Kansas  City,  M.  ft  B.  R.  Co.  v. 
Wagand,  134  Ala.  388,  32  So.  744;  Lock- 
hart  V.  Johnson,  181  U.  S.  616,  46  L.  ed. 
979,  21  Sup.  Ct.  Rep.  666. 
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The  bnrden  of  proof  is  on  the  party 
who  asserts  abandonment. 

Lindblom  v.  Books^  77  C.  C.  A.  86, 
146  Fed.  660. 

FaUure  to  occupy  property,  or  failure 
to  sue  for  possession,  are  not  sufficient 
to  show  abandonment. 

Ibid.;  Land  v.  Johnston,  156  Cal.  253, 
104  Pac.  449;  McAlpine  v.  Chicago  G. 
W.  R.  Co.  68  Kan.  207,  64  L.R.A.  86,  76 
Pac.  73,  1  Ann.  Cas.  462. 

A  party  ousted  from  possession  can- 
not be  charged  with  abandonment. 

Lockhart  v.  Wills,  9  N.  M.  263,  60 
Pac.  318;  Utah  Min.  &  Mfg.  Co.  v.  Dick- 
ert  ft  M.  Sulphur  Co.  6  Utah,  183,  6 
L.R.A.  269,  21  Pac.  1002. 

Whether  there  is  any  evidence  to  sup- 
port a  finding  of  fact  is  a  question  of 
law. 

Jordan  v.  Smith,  12  Okla.  703,  73  Pac. 
308;  Howe  v.  Parker,  111  C.  C.  A.  466, 
190  Fed.  738. 

A  guardian  cannot  abandon  the  prop- 
erty of  his  ward,  and  a  minor  cannot 
lose  his  rights  by  abandonment. 

1  Woemer,  Am.  Law  of  Administra- 
tion, 2d  ed.  §  99;  Foote  v.  Clark,  102  Mo. 
394,  11  L.R.A.  861,  14  S.  W.  981;  Gib- 
son V.  Harriott,  65  Ark.  86,  29  Am.  St. 
Rep.  17, 17  S.  W.  689 ;  Western  U.  Teleg. 
Co.  V.  Davenport,  97  U.  S.  369,  24  L.  ed. 
1047. 

Prior  to  the  Act  of  Congress  of  April 
28,  1904,  the  courts  of  the  Choctaw  and 
Chickasaw  Tribes  had  exclusive  juris- 
diction of  the  probate  and  administration 
of  estates  of  citizens  of  these  nations, 
and  the  appointment  and  control  of 
guardians  for  Indian  minors. 

Re  Poff,  7  Ind.  Terr.  69,  103  S.  W. 
765;  Re  Feland,  26  Okla.  448,  110  Pac. 
736. 

Under  the  terms  of  a  will  giving  a 
guardian  control  of  the  property  of  a 
minor,  the  guardian  can  sell  without  an 
order  of  court. 

Blount  V.  Moore,  64  Ala.  360;  Cook 
V.  Cook,  —  N.  J.  Eq.  —,  47  Atl.  732. 

Persons  claiming  title  adversely  to  a 
ward  cannot  contest  a  sale  for  irregulari- 
ties. 

Meikel  v.  Borders,  129  Ind.  629,  29 
N.  E.  29;  Marvin  v.  Schilling,  12  Mich. 
366;  Knotts  v.  Steams,  91  U.  S.  638, 
23  L.  ed.  252. 

Actual  possession  of  land  is  notice  to 
all  the  world  of  the  possessor's  title. 

Jowers  v:  Phelps,  33  Ark.  466;  Sisk 
V.  Almon,  34  Ark.  391;  Bird  v.  Jones,  37 
ArkJ  196;  Rockafellow  v.  Oliver,  41  Ark. 
169;  Vattier  v.  Hinde,  7  Pet.  252,  8  L. 
cd.  675;  Boone  v.  Childs,  10  Pet.  177,  9 
364 


L.  ed.  388;  May  v.  Le  Claire,  11  Wall. 
217,  20  L.  ed.  60. 

One  who  purchases  pendente  lite  ia 
not  an  innocent  purchaser. 

Henry  v.  Harrell,  67  Ark.  573,  22  S. 
W.  433;  Hargrove  v.  Cherokee  Nation, 
63  C.  C.  A.  276, 129  Fed.  186;  Ritchie  v. 
Johnson,  60  Ark.  561,  7  Am.  St.  Rep. 
118,  8  S.  W.  942;  Holman  v.  Patterson, 
29  Ark.  367. 

When  a  matter  has  passed  to  final 
judgment  in  a  court  of  competent  juris* 
diction,  it  cannot  be  again  litigated  be- 
tween the  same  parties  or  their  privies. 

Pratt  V.  Ratliflf,  10  Okla.  168,  61  Pac. 
623;  Woodworth  v.  Hennessey,  32  Okla, 
267,  122  Pac.  224;  Oklahoma  City  v. 
McMaster,  12  Okla.  670,  73  Pac.  1012. 

Mr.  Joseph  W.  Bailey  also  aigued  the 
cause  for  plaintiffs  in  error. 

Mr.  F.  E.  Riddle  argued  the  cause, 
and,  with  Mr.  Harry  Hammerly,  filed  a 
brief  for  defendant  in  error: 

There  was  sufficient  testimony  tending 
to  show  an  intent  on  the  part  of  the 
guardian  and  the  heirs  to  abandon  the 
land  in  controversy;  or,  in  other  words, 
to  show  an  intent  to  acquiesce  in  the 
sale  and  quitclaim  of  the  possession  and 
improvements  by  the  widow  of  C.  L. 
Campbell  deceased,  to  Blassingame,  mak- 
ing the  question  one  of  fact  instead  of 
one  of  law. 

Lee  V.  Johnson,  116  U.  S.  48,  29  L.  ed. 
670,  6  Sup.  Ct.  Rep.  249. 

The  question  of  abandonment  most 
usually  involves  an  intent;  and  especial- 
ly is  this  true  where  a  party  is  charged 
with  the  abandonment  of  some  right  or 
remedy;  and  when  the  question  of  intent 
is  the  one  before  the  court,  it  is  nearly, 
if  not  quite,  always  a  question  of  fact. 

40  Cyc.  261 ;  Pence  v.  Langdon,  99  U. 
S.  678,  26  L.  ed.  420,  13  Mor.  Min.  Rep. 
32;  Ward  v.  Metropolitan  L.  Ins.  Co.  66 
Conn.  227,  50  Am.  St.  Rep.  80,  33  Atl. 
902;  First  Nat.  Bank  v.  Hartford  Life 
&  Annuity  Ins.  Co.  46  Conn.  22;  Fox  v. 
Harding,  7  Cush.  616 ;  Robinson  v.  Penn- 
sylvania F.  Ins.  Co.  90  Me.  385,  38  Atl. 
320;  Murmann  v.  Wissler,  116  Mo.  App. 
397,  92  S.  W.  356. 

If  the  facts  and  circumstances  did  not 
create  purely  an  issue  of  fact  to  be  de- 
termined by  the  Land  Department,  it 
certainly  was  a  mixed  question  of  law 
and  fact,  and  the  decision  of  the  Secre- 
tary on  either  is  conclusive  upon  the 
courts. 

Marquez  v.  Frisbie,  101  U.  S.  473,  26 
li.  ed.  800;  Potter  v.  Hall,  189  U.  S.  292, 
47  L.  ed.  817,  23  Sup.  Ct.  Rep.  645; 
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Quinby  ▼.  Conlan,  104  U.  8.  420,  26  L. 
ed.  800. 

The  courts  cannot  reyiew  the  decisions 
of  the  Secretary  of  the  Interior  in  dis- 
posing of  the  public  lands  and  in  con- 
tested  proceedings  before  him,  because 
he  may  admit  in  evidence  incompetent 
testimony,  or  may  commit  error  in  ml- 
ingout  competent  testimony. 

Wiseman  v.  Eastman,  21  Wash.  163, 
67  Pao.  398;  Parsons  ▼.  Zenzke,  164  U. 
S.  89,  41  L.  ed.  360,  17  Sup.  Ct.  Rep. 
27;  Shepley  v.  Cowan,  91  U.  S.  330,  23 
L.  ed.  424;  Baldwin  v.  Stark,  107  U.  S. 
463,  27  L.  ed.  526,  2  Sup.  Ct.  Rep.  473. 

The  members  of  the  Chickasaw  and 
Choctaw  Tribes  of  Indians  had  no  inter- 
est in  the  lands  of  those  tribes  which 
would  pass  under  a  will  or  under  any 
other  form  of  conveyance  prior  to  tak- 
ing the  same  in  allotment.  Neither  did 
any  of  the  members  have  such  interest 
in  the  possessory  right  or  improvements 
situated  upon  any  of  the  land  as  would 
constitute  a  vested  right,  except  so  far 
as  such  right  was  recognized  by  the  acts 
of  Congress,  and  then  not  until  the  pro- 
visions of  the  law  had  been  fully  com- 
plied with. 

Leahy  v.  Indian  Territory  Illuminat- 
ing Oil  Co.  39  Okla.  312,  135  Pac.  416; 
Casey  v.  Bingham,  37  Okla.  484, 132  Pac. 
663;  Cochran  v.  Hocker,  34  Okla.  233, 
124  Pac.  953;  Franklin  v.  Lynch,  233  U. 
S.  269,  58  L.  ed.  954,  34  Sup.  Ct.  Rep. 
505;  Hayes  v.  Barringer,  93  C.  C.  A.  507, 
168  Fed.  221;  United  States  v.  Aaron, 
183  Fed.  347;  Barnett  v.  Way,  29  Okla. 
780,  119  Pao.  418 ;  Lone  Wolf  v.  Hitch- 
cock, 187  U.  S.  553,  47  L.  ed.  299,  23 
Sup.  Ct.  Rep.  216;  Wallace  v.  Adams, 
204  U.  S.  415,  51  L.  ed.  547,  27  Sup.  Ct. 
Rep.  363;  Cherokee  Nation  v.  Hitchcock, 
187  U.  S.  294,  47  L.  ed.  183,  23  Sup.  Ct. 
Rep.  115;  Sac  ft  F.  Indians  v.  Sac  ft  F. 
Indians,  220  U.  S.  481,  55  L.  ed.  552,  31 
Sup.  Ct.  Rep.  473;  Fleming  v.  McCur- 
Uin,  215  U.  S.  56,  54  L.  ed.  88,  30  Sup. 
Ct.  Rep.  16;  Jones  v.  Meehan,  175  U.  S. 
18,  44  L.  ed.  56,  20  Sup.  Ct.  Rep.  1; 
Sanders  v.  Sanders,  28  Okla.  59,  117 
Pac.  338. 

Nothing  is  shown  here  except  an  ordi- 
nary contest  between  two  applicants  for 
pre-emption,  which  the  land  officers,  upon 
the  testimony,  decided  in  favor  of  one 
and-  against  the  other;  but  it  is  well 
settled  that  the  decisions  of  the  Land 
Department  upon  questions  of  fact  are 
conclusive  upon  the  courts. 

De  Cambra  v.  Rogers,  189  U.  S.  119, 
47  L.  ed.  734,  23  Sup.  Ct.  Rep.  519.    See 
also  Whitcomb  v.  White,  214  U.  S.  15, 
53  L.  ed.  889,  29  Sup.  Ct.  Rep.  599. 
•  1  Ij.  ed. 


I  Mr.  Justice  Van  Devanttr  delivered 
the  opinion  of  the  court: 

This  is  a  controversy  arising  out  of 
conflicting  applications  for  the  ^lotment 
of  420  acres  of  Choctaw  and  Chickasaw 
lands.  The  lands  were  subject  to  allot* 
ment  and  all  the  applicants  possessed 
the  requisite  qualifications,  so  it  was 
merely  a  question  as  to  who  had  the 
better  right  to  select  the  particular 
lands.  The  applicants  were  minors  and 
are  designated  in  the  record  as  the  Rey- 
nolds children  and  the  Hill  children. 
The  former  were  the  first  to  apply,  and 
the  latter  instituted  a  contest  which  ulti- 
mately reached  the  Secretary  of  the  In- 
terior. That  officer  sustained  the  claims 
of  the  Reynolds  children  and  patents 
were  issued  to  them.  The  Hill  children 
then  brought  this  suit  to  charge  the 
others  as  trustees  and  to  compel  a  con- 
veyance. In  the  trial  court  the  plain- 
tiffs prevailed,  but  in  the  supreme  court 
there  was  a  judgment  for  the  defendants. 
43  Okla.  749,  143  Pac.  1155. 

The  chief  contention  of  the  plaintiffs 
is  that  the  Secretary  of  the  Interior  mis- 
construed the  law  applicable  to  the  facts 
conceded  and  proved,  and  that  this  re- 
sulted in  the  issue  of  patents  to  one 
set  of  claimants  when  the  other  set  was 
entitled  to  theuL  Under  a  familiar  rule, 
if  this  were  true,  the  plaintiffs  would  be 
entitled  to  the  relief  sought.  Ross  v. 
Stewart,  227  U.  S.  530,  535,  57  L.  ed. 
626,  629,  33  Sup.  Ct.  Rep.  345.  But  was 
there  any  material  misconstruction  of 
the  law  by  the  Secretary?  We  say  ma- 
terial misconstruction,  because,  if  [863] 
his  decision  was  otherwise  right,  its 
force  was  not  lessened  by  anything  he 
may  have  said  concerning  what  was  not 
material  at  the  time. 

The  lands  of  the  two  tribes  were  be- 
ing allotted  in  severalty  among  their 
members  under  the  agreement  set  forth 
in  §  29  of  the  Act  of  June  28, 1898,  chap. 
517,  30  Stat,  at  L.  505,  and  the  supple- 
mental agreement  embodied  in  the  Act 
of  July  1,  1902,  chap.  1362,  32  Stat,  at 
L.  641.  These  agreements  defined  what 
should  be  a  standard  allotment,  entitled 
each  member  to  such  an  allotment,  to 
be  selected  by  or  for.  him,  and  permitted 
the  selection  to  be  so  made  as  to  include 
his  improvements,  if  any,  but  without 
exceeding  a  standard  allotment.  When 
the  confiicting  applications'  therefor 
were  made  the  lands  in  controversy  were 
not  wild  or  vacant,  but  improved*  and 
occupied,  and  the  issues  in  the  contest 
all  centered  about  the  ownership  of  the 

improvements.    Both   sides   claimed   to 
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own  them,  and  to  have  in  consequence 
a  preferred  right  of  selection. 

The  facts  found  by  the  Secretary  of 
the  Interior — and  his  findings  were  not 
without  evidence  to  sustain  them — are 
as  follows:  These  lands  were  part  of  a 
much  larger  body,  containing  12,000  or 
15,000  acres,  which  had  been  inclosed 
and  occupied  by  one  Campbell  in  his 
lifetime.  He  was  a  white  man  who  had 
married  into  the  Chickasaw  tribe.  Of  the 
lands  so  inclosed  he  reduced  1,200  or 
1,500  acres  to  cultivation  and  used  the 
remainder  for  pasturing  live  stock.  His 
dwelling  and  the  improvements  connect- 
ed therewith  were  upon  part  of  the  in- 
closed lands,  but  not  upon  those  in  con- 
troversy. He  died  in  1896,  leaving  a 
widow,  two  married  daughters,  and  five 
minor  sons.  A  guardian  for  the  minors 
was  appointed,  but  permitted  matters  to 
drift  without  any  particular  control  by 
him.  The  widow  and  minor  sons  con- 
tinued to  occupy  the  home  place,  and 
she,  with  the  guardian's  assent,  looked 
after  the  cultivation  and  renting  of  the 
tillable  fields  and  made  some  use  of  the 
pasture  land.  In  [364]  January,  1899, 
for  a  consideration  not  challenged,  she 
surrendered  640  acres  of  the  inclosed 
land,  with  the  improvements  thereon,  to 
one  Blassingame.  This  tract  embraced 
the 'lands  in  controversy.  At  that  time 
the  improvements  on  the  latter  consisted 
of  a  surrounding  4-wire  fence  and  two 
or  three  fields  reduced  to  cultivation, — 
the  tillable  ground  being  regarded  as  an 
improvement.  Blassingame  took  posses- 
sion of  all  the  lands  now  in  dispute, 
ditched  a  large  part  of  them,  brought 
practically  all  under  cultivation,  and 
erected  substantial  buildings  thereon, 
the  estimated  cost  of  this  work  being 
$2,500.  He  remained  in  possession  until 
December,  1902,  and  then  sold  to  one 
Brimmage.  Two  or  three  months  later 
Brimmage  sold  to  one  Reynolds,  who 
went  into  possession  of  all  but  about  80 
acres,  presently  to  be  noticed,  and  after- 
wards made  application  for  the  allot- 
ment of  the  lands  to  his  minor  children, 
the  contestees. 

At  no  time  during  Blassingame's  oc- 
cupancy was  there  any  serious  effort  by 
any  of  the  Campbells  or  by  the  guardian 
to  dispossess  him.  By  a  court  decree  he 
and  his  family  had  been  adjudged  to  be 
members  of  the  Chickasaw  tribe  and 
were  accordingly  entitled  to  share  in  the 
occupancy  and  use  of  the  tribal  lands. 
By  a  later  decree  they  lost  this  status, 
but  not  until  after  the  sale  to  Brimmage. 
The  status  of  the  latter,  as  also  that  of 
Reynolds,  was  such  that  either  oould 
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hold  whatever  passed  by  Blassingame's 
sale. 

In  November  and  December,  1902, 
Campbell's  widow,  three  of  his  sons  who 
then  had  attained  their  majority,  and 
the  guardian  of  two  of  his  sons  who 
were  still  minors,  sold  and  quitclaimed 
to  one  Hill  all  of  their  rights  in  the 
lands  in  controversy  and  the  improve- 
ments thereon.  Afterwards  Hill  made 
application  to  have  the  lands  allotted 
to  his  minor  chOdren,  the  contestants. 
His  status  was  such  that  he  could  hold 
whatever  he  received  from  the  Camp- 
bells. 

[365]  No  improvements  were  added 
by  Hill,  save  a  short  and  unsubstantial 
fence,  and  when  the  contest  was  begun 
he  had  not  been  in  possession  of  any  part 
of  the  lands,  save  a  tract  of  80  acres  or 
less.  He  had  been  in  possession  of  it 
less  than  a  year,  and  had  entered  with- 
out leave,  and  in  disregard  of  such  rights 
as  had  arisen  out  of  Blassingame's  occu- 
pancy and  improvement  for  nearly  four 
years.  In  this  way  Reynolds  was  pre- 
vented from  taking  possession  of  this' 
tract. 

The  members  of  the  Campbell  family 
all  selected  and  received  other  lands  for 
their  allotments,  so  none  of  those  in 
dispute  were  needed  for  that  purpose. 

Upon  these  facts  the  Secretary  of  the 
Interior  concluded  that  the  contestees, 
the  Reynolds  children,  had  the  better 
claim  to  the  improvements  and  therefore 
the  better  right  to  select  the  lands  for 
their  allotments.  In  this  we  perceive 
neither  any  misconstruction  nor  any  mis- 
application of  the  law.  We  assume,  of 
course,  that  upon  Campbell's  death  in 
1896  his  family  succeeded  to  his  rights 
in  these  lands;  that  is,  to  his  posses- 
sory claim  and  his  improvements.  But 
at  best  the  improvements  were  meager, 
and  continued  occupancy  was  essential 
to  sustain  the  possessory  claim.  This 
was  the  situation  when  the  Act  of  June 
28,  1898,  supra,  came  into  operation.  It 
not  only  made  provision  for  the  allot- 
ment in  severalty  of  the  tribal  lands, 
but  directed  the  correction  in  the  mean- 
time of  various  practices  req>ecting 
those  lands  that  were  deepied  particular- 
ly objectionable.  One  of  these  was  the 
practice  of  inclosing  or  holding  posses- 
sion of  tribal  lands  greatly  in  excess  of 
what  would  be  the  approximate  or  allot- 
table  share  of  the  occupant  and  his  fam- 
ily. By  its  17th  and  18th  sections  the 
act  provided  that  after  the  expiration  of 
nine  months  from  it?  passage  all  such 
inclosures  or  holdings  should  be  deemed 
'unlawful,  and  that  proceedings  should 
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be  taken  to  terminate  them  and  to  pun- 
ish the  offenders.  The  agreement  set 
forth  in  the  29th  section  became  effec- 
tiye  [366]  through  tribal  ratification  on 
August  24,  1898  (Woodward  y.  De  Graf- 
fenried,  238  U.  8.  308,  59  L.  ed.  1324,  35 
Sup.  Ct.  Rep.  764)  I  and  superseded  many 
provisions  of  the  act,  so  far  as  the  Choc- 
taws  and  Chickasaws  were  concerned, 
but  it  left  the  17th  and  18th  sections  in 
foree  as  to  them,  and  made  new  and 
more  elaborate  provision  for  allotting 
their  lands  in  severalty.  The  inclosure 
or  holding  of  the  Campbell  family,  em- 
bracing as  it  did  12,000  or  15,000  acres, 
eame  within  the  letter  and  spirit  of  the 
17th  and  18th  sections;  for,  as  was  point- 
ed out  by  the  Secretary  of  the  Interior, 
that  acreage  was  several  times  greater 
than  the  approximate  or  allotable  share 
of  all  the  members  of  the  family,  includ- 
ing the  two  married  daughters.  Thus 
it  was  essential  that  a  considerable  por- 
tion of  the  holding  be  surrendered,  and 
the  time  for  doing  this  was  limited.  The 
widow  was  the  head  of  the  family  and 
apparently  its  only  active  agent.  The 
guardian  was  inactive,  and  besides,  un- 
der the  statute  (30  Stat,  at  L.  507,  chap. 
517),  the  widow  was  to  have  precedence 
over  him  in  selecting  the  lands  to  be  al- 
lotted to  the  minor  children.  She  there- 
fore was  in  a  position  to  exercise  a  real 
voice  in  determining  which  lands  should 
be  surrendered  and  which  retained.  It 
was  in  these  circumstances  that  she  sur- 
rendered to  Blassingame  the  lands  in 
controversy  with  the  meager  improve- 
ments thereon.  Presumably  the  consid- 
eration was  adequate,  for  no  objection 
on  that  score  was  made.  He  went  into 
possession  in  evident  good  faith  and 
there  was  no  real  effort  to  disturb  him. 
He  made  extensive,  lasting,  and  valu- 
able improvements,  the  ownership  of 
which  plainly  was  in  him.  Upon  no  per- 
missible theory  did  the  Campbells  have 
any  right  to  them,  legal  or  equitable,  for 
they  were  made  after  the  Campbell  oc- 
cupancy ended  and  at  a  time  when  its 
continuance  would  have  been  unlawful. 
By  comparison  the  original  improve- 
ments made  by  Campbell  were  inconsid- 
erable, if  not  entirely  negligible,  and 
were  such  that  they  could  not  well  be 
retained  after  the  lands  were  surren- 
dered. It  follows  [367]  that,  Reynolds 
succeeded  to  the  rights  of  Blassing^ame, 
and  that  Hill  took  nothing  by  his  pur- 
chase from  the  Campbells,  made  'after 
Blassingame  had  been  in  possession  al- 
most four  years,  because  they  were  then 
without  any  interest  in  the  lands  or  the 
improvements^ 
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But  it  is  urged  that  §§  19  to  21  of  the 
supplemental  agreement  set  forth  in  the 
Act  of  July  1,  1902,  supra,  permitted 
excessive  inclosures  or  holdings  to  be 
reduced  or  corrected  at  any  time  within 
ninety  days  after  its  final  ratification, 
which  was  on  September  25,  1902,  when 
Blassingame  had  been  in  undisturbed 
possession  for  considerably  more  than 
three  years.  Upon  this  point  the  Secre- 
tary of  the  Interior  was  of  opinion  that 
the  ag^reement  of  1902  ''was  certainly  not 
intended  to  permit  Indian  citizens  to 
revive  and  reassert  claims  long  dormant 
after  others  had  entered  into  possession 
of  and  highly  improved  the  lands.''  We 
concur  in  that  view. 

What  we  have  said  suflBciently  covers 
the  rulings  of  the  Secretary  of  the  In- 
terior upon  the  questions  of  law  which 
were  material  to  the  contest  in  hand. 
Criticism  is  made  of  some  observations 
in  his  opinion  upon  other  questions,  but 
they  need  not  be  noticed  here. 

Judgment  affirmed.  • 


FERNAND  VAUGHAN  GASQUET,  Plff.  in 

Err., 

V. 

GEORGE    F.   LAPEYRE   and   J.    Martial 

Lapeyre. 

(See  S.  C.  R^orter's  ed.  367-371.) 

Error  to  state  court  —  Federal  question 
—  suspension  of  habeas  corpus. 

1.  A  contention  founded  upon  U.  S. 
Const,  art.  1,  §  9,  forbidding  the  suspension 
of  the  writ  of  habeas  corpus,  presents  no 
Federal  question  which  will  support  the 
appellate  jurisdiction  of  the  Federal  Su 
prenie  Court  over  state  courts,  since  this 
provision  is  not  restrictive  of  state,  but 
only  of  Federal,  action. 

[For  other  cases,  see  Appeal  and  Error,  1761- 
2U49,  in  Digest  Sup.  Ct.  1008.] 

Error  to  state  court  —  frivolous  Federal 
question  —  construction  of  state  Con- 
stitution and  laws. 

2.  There  is  nothing  In  the  clauses  of  U. 
S.  Const.  14th  Amend.,  guarantying  due 
process  of  law  and  the  equal  protection 
of  the  laws,  which  converts  an  issue  respect- 
ing the  jurisdiction  of  a  state  court  under 
the  Constitution  and  statutes  of  the  state 
into  anything  other  than  a  question  of  state 
law,  the  decision  of  which  by  the  state 
court  of  last  resort  is  binding  upon  the  Fed- 
eral   Supreme   Court,    and    such    question, 

Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Su- 
preme Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267:  Re  Buchanan.  39  L.  ed^  U.  S. 
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therefore,  will  not  support  a  writ  of  error 
from  that  court  to  a  state  court. 
[For  other  cases,  see  Appeal  and  Error,  1110- 
1137.   2]24-2lbl,   in   Digest   8up.  Ct.   1008.] 

Error  to  state  court  —  Federal  question 
—  full  faith  and  credit. 

3.  The  claim  that  a  state  court  denied 
to  the  judgment  of  a  sister  state  the  full 
faith  and  credit  to  which  it  was  entitled 
under  U.  S.  Const,  art.  4,  §  1,  and  U.  S. 
Rev.  Stat  §  905,  Comp.  Stat.  1013,  §  1510, 
is  so  devoid  of  merit  as  not  to  serve  as  the 
basis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  the  state  court,  where 
the  effect  which  such  judgment  has  by  law 
or  usage  in  the  courts  of  the  state  of  its 
rendition  was  not  in  any  way  brought  to  the 
attention  of  the  court  below. 
[For  other  cases,  see  Appeal  and  Error,  1110- 
1187,  in  Digest  Sap.  Ct.  1908.] 

[No.  116.] 

Argued  and  submitted  November  10,  1916. 
Decided  January  8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Louisiana  to  review  a 
judgment  which  affirmed  a  judgment  of 
interdiction  rendered  by  the  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans,  in 
that  state.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  136  La.  957,  68 
So.  89. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Winans  Wall  argued  the 
eause,  and,  with  Messrs.  J.  C.  Gilmore 
and  Thomas  Gilmore,  tiled  a  brief  for 
plaintiff  in  error: 

The  Tennessee  judgment  must  be 
given  the  same  effect  as  it  has  in  the 
state  in  which  it  was  rendered. 

Mills  V.  Duryee,  7  Cranch,  481,  3  L. 
ed.  411 ;  Mutual  L.  Ins.  Co.  v.  Harris,  97 
U.  S.  331,  336,  24  L.  ed.  959,  962;  May- 
hew  V.  Thatcher,  6  Wheat.  129,  5  L.  ed. 
223;  Habich  v.  Folger,  20  Wall.  1,  22  L. 
ed.  307;  Burnley  v.  Stevenson,  24  Ohio 


St.  474,  15  Am.  Rep.  621;  Dobson  ▼. 
Pearce,  12  N.  Y.  156,  62  Am.  Dec.  152; 
Christmas  v.  Russell,  5  Wall.  290,  18 
L.  ed.  475;  Harding  v.  Harding,  198  U. 
S.  317,  49  L.  ed.  1066,  25  Sup.  Ct.  Rep. 
679;  Hampton  y.  McConnel,  3  Wheat. 
234,  4  L.  ed.  378;  D'Arcy  v.  Ketchum, 
11  How.  165,  13  L.  ed.  648;  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L. 
ed.  451;  Green  v.  Van  Buskirk,  7  Wall. 
139,  19  L.  ed.  109;  Cooper  v.  Reynolds, 
10  Wall.  308,  19  L.  ed.  931;  Chew  v. 
Brumagen,  13  Wall.  497,  20  L.  ed.  663; 
Crapo  v.  Kelly,  16  Wall.  610,  21  L.  ed. 
430 ;  Board  of  Public  Works  v.  Columbia 
Collie,  17  Wall.  521,  21  L.  ed.  687; 
Thompson  v.  Whitman,  18  Wall.  467,  21 
L.  ed.  897;  Maxwell  v.  Stewart,  22  Wall. 
77,  22  L.  ed.  564;  South  Ottawa  v.  Per- 
kins, 94  U.  S.  260,  24  L.  ed.  154;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Embry  v.  Palmer,  107  U.  S.  3,  27 
L.  ed.  346,  2  Sup.  Ct.  Rep.  25;  Hanlev 
V.  Donoghue,  116  U.  S.  1,  29  L.  ed.  535, 
6  Sup.  Ct.  Rep.  242;  Renaud  v.  Abbott, 
116  U.  S.  277,  29  L.  ed.  629,  6  Sup.  Ct. 
Rep.  1194;  Chicago  &  A.  R.  Co.  v.  Wig- 
gins Ferry  Co.  119  U.  S.  615,  30  L.  ed. 
519,  7  Sup.  Ct.  Rep.  398;  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  33  L.  ed.  538, 
10  Sup.  Ct.  Rep.  269 ;  Reynolds  v.  Stock- 
ton, 140  U.  S.  254,  35  L.  ed.  464,  11 
Sup.  Ct.  Rep.  773;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797;  Hancock 
Nat.  Bank  v.  Farnum,  176  U.  S.  640,  44 
L.  ed.  619,  20  Sup.  Ct.  Rep.  506;  Lynde 
V.  Lynde,  181  U.  S.  183,  45  L.  ed.  810, 
21  Sup.  Ct.  Rep.  555;  Harris  v.  Balk, 
198  U.  S.  215,  49  L.  ed.  1023,  25  Sup. 
Ct.  Rep.  625,  3  Ann.  Cas.  1084;  Louis- 
ville &  N.  R.  Co.  V.  Deer,  200  U.  S.  176, 
50  L.  ed.  426,  26  Sup.  Ct.  Rep.  207;  Had- 
dock V.  Haddock,  201  U.  S.  562,  50  L.  ed. 
867,  26  Sup.  Ct.  Rep.  525,  5  Ann. 
Cas.  1. 


884;  and  Kipley  v.  Illinois,  42  L.  ed.  U. 
S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  y.  Garbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  habeas  corpus  in  the  Federal 
courts — see  notes  to  Re  Reinitz,  4  L.R.A. 
236;  State  ex  rel.  Cochran  v.  Winters, 
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1 10  L.R. A.  616 ;  and  Tinsley  v.  Andersony 
43  L.  ed.  U.  S.  91. 

As  to  full  faith  and  credit  to  be  given 
to  state  records  and  judicial  proceedings 
— see  notes  to  Lindley  v.  O'Reilly,  1 
L.R.A.  79;  Cummington  v.  Belchertown, 
4  L.R.A.  131 ;  Rand  v.  Hanson,  12  L.R. A. 
574;  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  7  L.R.A.  578;  Mills  v.  Duryee, 
3  L.  ed.  U.  S.  411;  Darby  v.  Mayer,  6 
L.  ed.  U.'S.  367;  D'Arcy  v.  Ketchum,  13 
L.  ed.  U.  8.  648;  and  Huntington  v.  At- 
trill,  36  L.ed.  U.  S.  1123 

On  review  of  decisions  of  state  courts 
presenting  the  question  of  full  faith  and 
credit — &ee  note  to  Allen  v.  Alleghany 
Co.  49  L.  ed.  U.  S.  551. 

242  U.  S. 
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The  plaintifit*  in  the  state  of  Tennessee  titled  to  the  full  faith  and  credit  in- 

enjoys  all  the  rights  and  privileges  of  voked   by    Qasquet    for   his   anomalous 

every  other  citizen   of   Tennessee.     In  judgment. 

that   state  he  is  under  no   disabilities       Kalle  v.  Ventress,  19  La.  Ann.  373. 
whatever.     He  is  therefore  entitled  in       As  the  highest  court  of  Louisiana,  the 


Louisiana  to  all  privileges  and  immuni- 
ties of  citizens  of  Louisiana. 

Corfield  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230;  Blake  v.  McClung, 
172  U.  S.  248,  43  L.  ed.  436,  19  Sup.  Ct. 
Rep.  165;  Ward  v.  Maryland,  12  Wall. 
430,  20  L.  ed.  452;  Paul  v.  Virginia,  8 
Wall.  180,  19  L.  ed.  360. 

Messrs.  Thomas  Gilmore,  William 
Winans  Wall,  Edward  N.  Pugh,  and  J. 
C.  Gilmore  also  filed  a  brief  for  plain- 
tiff in  error. 

Messrs.  George  Denegre,  Victor  Leovy, 
and  Henry  H.  Ohaffe  submitted  the 
cause  for  defendants  in  error: 

Plaintiff  in  error  failed  to  plead  in 
the  supreme  court  of  Louisiana  the  con- 
struction given  the  statutes  of  Tennes- 
see by  the  courts  of  Tennessee,  or  intro- 
duce in  evidence  the  laws  of  that  state 
as  printed  under  the  authority  thereof, 
or  a  certified  copy  thereof,  or  introduce 
in  evidence  the  printed  books  of  cases 
adjudged  in  the  state  of  Tennessee,  by 
which  the  supreme  court  of  Louisiana 
could  determine  the  faith  and  credit 
which  the  decision  of  the  probate  court 
of  Shelby  county,  Tennessee,  had,  by 
law  or  usage,  in  the  courts  of  Tennessee. 

Lloyd  V.  Matthews,  155  U.  S.  222,  39 
L.  ed.  128,  15  Sup.  Ct.  Rep.  70. 

This  court  will  not  take  judicial  no- 
tice of  the  decisions  of  the  courts  or 
laiirs  of  one  state  in  a  case  coming  to  it 
from  courts  of  another. 

Eastern  Bldg.  ft  L.  Asso.  v.  William- 
son, 189  U.  S.  122,  47  L.  ed.  735,  23  Sup. 
Ct.  Rep.  527;  Hanley  v.  Donoghue,  116 
U.  S.  1,  29  L.  ed.  535,  6  Sup.  Ct.  Rep. 
242;  Chicago  &  A.  R.  Co.  v.  Wiggins 
Ferry  Co.  119  U.  S.  615,  30  L.  ed.  519, 
7  Sup.  Ct.  Rep.  398;  Lloyd  v.  Matthews, 
155  U.  S.  222,  39  L.  ed.  128,  15  Sup. 
Ct.  Rep.  70. 

The  presumption  being,  in  the  absence 
of  evidence,  that  the  Tennessee  law  was 
similar  to  the  Louisiana  law,  the  juris- 
diction of  the  Tennessee  court  was  limit- 
ed to  a  proceeding  to  set  aside  a  judg- 
ment of  interdiction  theretofore  pro- 
nounced by  a  Tennessee  court,  and  it 
had  no  power  to  enter  into  an  ez  parte 
inquiry  into  the  sanity  of  Gasquet,  whose 
sanity  had  not  been  attacked  in  a  Ten- 
nessee court,  or  to  ei\tertain  a  proceed- 
ing the  purpose  of  which  was  to  set 
aside  and  revoke  a  judgment  of  a  court 
of  a  sister  state,  which  was  itself  en- 
•  1  L.  ed.  24 


decisions  of  its  supreme  court  on  ques- 
tions involving  a  construction  of  its  Con- 
stitution and  laws  in  reference  to  state 
courts  are  binding  upon  this  court. 

Standard  Oil  Co.  v.  Missouri,  224  U. 
S.  281,  56  L.  ed.  707,  32  Sup.  Ct.  Rep. 
406,  Ann.  Cas.  1913D,  936;  Iowa  C.  R. 
Co.  V.  Iowa,  160  U.  S.  389,  40  L.  ed. 
467,  16  Sup.  Ct.  Rep.  344:  Missouri  P. 
R.  Co.  V.  Fitzgerald,  160  U.  S.  556,  574, 
40  L.  ed.  536,  540,  16  Sup.  Ct.  Rep.  389. 

The  apparent  contention  of  plaintiff 
in  error  being  that  the  14th  Amendment 
has  been  violated  because  the  supreme 
court  of  Louisiana  has,  in  his  opinion, 
decided  erroneously,  we  content  our- 
selves with  referring  to  Central  Land 
Co.  V.  Laidley,  159  U.  S.  103,  112,  40  L. 
ed.  91,  95,  16  Sup.  Ct.  Rep.  80. 

As  to  the  asserted  violation  of  the 
5th  Amendment  of  the  Constitution  of 
the  United  States,  it  is  sufi&cient  to  say 
that  the  first  eight  Articles  of  Amend- 
ment to  the  Constitution  of  the  United 
States  have  reference  only  to  powers 
exercised  by  the  United  States,  and  not 
to  those  exercised  by  the  states. 

Eilenbecker  v.  District  Ct.  134  U.  S. 
31,  33  L.  ed.  801,  10  Sup.  Ct.  Rep.  424; 
Winous  Point  Shooting  Club  v.  Casper- 
sen,  193  U.  S.  189,  191,  48  L.  ed.  675, 
676,  24  Sup.  Ct.  Rep.  431. 

Moreover,  suppression  of  the  privilege 
of  the  writ  of  habeas  corpus  is  a  legisla- 
tive power,  and  no  exercise  of  legislative 
power  is  complained  of. 

Ex  parte  Merryman,  Taney,  246,  Fed. 
Cas.  No.  9,487. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

In  a  proceeding  against  the  plaintiff 
in  error,  wherein  he  was  fully  heard,  the 
civil  district  court  of  the  parish  of  his 
residence  and  domicil  pronounced  a 
judgment  of  interdiction  against  him. 
He  appealed  to  the  supreme  court  of  the 
state,  which  affirmed  the  judgment  (130 
La.  957,  68  So.  89),  and  thereafter  he 
sued  out  this  writ  of  error.  Our  juris- 
diction is  challenged  by  a  motion  to 
dismiss. 

There  are  three  assignments  of  error, 
and  the  facts  essential  to  an  understand- 
ing of  two  of  them  are  these:  After 
the  judgment  of  interdiction,  and  before 
the  hearing  upon  the  appeal,  the  plain- 
tiff in  error,  who  was  in  custody  under 

an  order  of  the  criminal  district  court 
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of  the  parish,  committing  him  to  an 
asylum  as  a  dangerous  insane  person, 
secured  his  release  from  such  custody 
through  an  [369]  original  proceeding 
in  habeas  corpus  in  the  court  of  appeal 
of  the  parish,  which  adjudged  that  he 
had  recovered  his  sanity.  He  then 
called  attention  of  the  supreme  court  to 
this  judgment  and  insisted  that  it  was 
decisive  of  his  sanity  at  a  time  subse- 
quent to  the  judgment  of  interdiction, 
and  was  res  judicata  of  the  issue  pre- 
sented on  the  appeal.  But  the  supreme 
court  held  that  under  the  state  Constitu- 
tion and  statutes  the  court  of  appeal  was 
without  jurisdiction,  and  therefore  its 
judgment  was  not  res  judicata.  In  the 
assignments  of  error  it  is  said  of  this 
ruling,  lirst,  that  it  practically  suspend- 
ed the  privilege  of  the  writ  of  habeas 
corpus,  contrary  to  §  9  of  article  1  of 
the  Constitution  of  the  United  States, 
and,  second,  that  it  denied  the  plaintiff 
in  error  the  due  process  and  equal  pro- 
tection guaranteed  by  the  14th  Amend- 
ment, in  that  it  did  not  give  proper 
effect  to  certain  provisions  oi  the  Consti- 
tution and  statutes  of  the  state,  bearing 
upon  the  jurisdiction  of  the  court  of 
appeal  and  the  supreme  court.  Both 
claims,  in  so  far  as  the  Federal  Consti- 
tution is  concerned,  are  so  obviously  ill 
founded  and  so  certainly  foreclosed  by 
prior  decisions  that  they  afford  no 
basis  for  invojking  our  jurisdiction. 
Section  9  of  article  1,  as  has  long  been 
settled,  is  not  restrictive  of  state,  but 
only  of  national,  action.  Munn  v.  Illi- 
nois, 94  U.  S.  113,  135,  24  L.  ed.  77, 
87;  Morgan's,  L.  &  T.  K.  &  S.  S.  Co.  v. 
Board  of  Health,  118  U.  S.  455,  467, 
30  L.  ed.  237,  242,  6  Sup.  Ct.  Rep.  1114; 
Johnson  v.  Chicago  &  P.  Elevator  Co. 
119  U.  S.  388,  400,  30  L.  ed.  447,  451, 
7  Sup.  Ct.  Rep.  254.  This  is  also  true  of 
the  5th  Amendment.  Barron  v.  Balti- 
more, 7  Pet.  243,  8  L.  ed.  672 ;  Booth  v. 
Indiana,  237  U.  S.  391,  394,  59  L.  ed. 
1011, 1016,  35  Sup.  Ct.  Rep.  617;  Hunter 
V.  Pittsburgh,  207  U.  S.  161,  176,  52  L. 
ed.  151,  158,  28  Sup.  Ct.  Rep.  40.  And, 
as  our  decisions  show,  there  is  nothing 
in  the  clauses  of  the  14th  Amendment 
guarantying  due  process  and  equal  pro- 
tection which  converts  an  issue  respect- 
ing the  jurisdiction  of  a  state  court  un- 
der the  Constitution  and  statutes  of  the 
state  into  anything  other  than  a  ques- 
tion of  state  law,  the  decision  of  which 
by  the  state  court  of  last  resort  is  bind- 
ing upon  this  court.  Iowa  C.  R.  Co.  v. 
Iowa,  160  U.  S.  389,  393,  40  L.  ed.  467, 
469,  16  Sup.  Ct.  Rep.  344;  [870]  Cas- 
tillo V.  McConnico,  168  U.  S,  674,  683,  43 
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L.  ed.  622,  625,  18  Sup.  Ct.  Rep.  229; 
Rawlins  v.  Georgia,  201  U.  S.  638,  50  L. 
ed.  899,  26  Sup.  Ct.  Rep.  560,  5  Ann. 
Cas.  783;  Burt  v.  Smith,  203  U.  S.  129, 
135,  51  L.  ed.  121,  126,  27  Sup.  Ct  B?p. 
37;  Standard  Oil  Co.  y.  Missouri,  224  U. 
S.  270,  280,  281,  56  L.  ed,  760,  767,  768, 
32  Sup.  Ct.  Rep.  406,  Ann.  Cas.  1913D, 
936;  De  Beam  v.  Safe  Deposit  &  T.  Co. 
233  U.  S.  24,  34,  58  L.  ed.  833,  837,  34 
Sup.  Ct.  Rep.  584;  McDonald  v.  Oregon 
B.  &  Nav.  Co.  233  U.  S.  665,  669,  670, 
58  L.  ed.  1145,  1148,  1149,  34  Sup.  Ct. 
Rep.  772;  Missouri  v.  Lewis  (Bowman  t. 
Lewis)  101  U.  S.  22,  30,  25  L.  ed.  989, 
992. 

The  facts  bearing  upon  the  remaining 
assignment  are  as  follows:  After  the 
judgment  of  affirmance  by  the  supreme 
court,  and  during  the  pendency  of  a 
petition  for  rehearing,  the  plaintiff^  in 
error,  claiming  that  upon  his  release 
from  custody  by  habeas  corpus  he  had 
removed  to,  and  become  a  resident  and 
cit}zen  of,  Shelby  county,  Tennessee, 
petitioned  the  probate  court  of  that 
county  for  an  inquisition  respecting  his 
sanity.  The  court  entertained  the  peti- 
tion and  within  a  day  or  two  rendered 
a  judgment  thereon  finding  that  the 
plaintiff  in  error  had  become  a  resident 
and  citizen  of  Tennessee,  adjudging  that 
he  was  sane  and  able  to  control  his  per- 
son and  property,  and  declaring  that 
any  disability  arising  from  the  proceed- 
ings in  Louisiana  was  thereby  removed. 
He  then  brought  the  proceedings  in  Ten- 
nessee— all  certified  conformably  to  the 
law  of  Congress — to  the  attention  of  the 
Louisiana  supreme  court  by  a  motion 
wherein  he  insisted  that,  under  the  Con- 
stitution of  the  United  States,  art.  4, 
§  1,  and  the  law  passed  by  Congress  to 
carry  it  into  effect.  Rev.  Stat.  §  905, 
Comp.  Stat.  1913,  §  1519,  the  judgment 
in  Tennessee  was  conclusive  of  his  resi- 
dence and  citizenship  in  that  state  and 
of  his  sanity  and  ability  to  care  for  his 
person  and  property,  and  that  in  conse- 
quence the  interdiction  proceeding 
should  be  abated.  But  the  motion  was 
denied,  along  with  the  petition  for  a 
rehearing,  and  in  the  assignments  of 
error  it  is  said  that,  in  denying  the  mo- 
tion, the  court  declined  to  give  the 
judgment  in  Tennessee  the  full  faith  and 
credit  required  by  the  Constitution  and 
the  law  of  Congress. 

There  are  several  reasons  why  this 
assignment  affords  [371]  no  basis  for 
a  review  here,  but  the  statement  of  one 
will  suffice.  What  the  Constitution  and 
the  congressional  enactment  require  is 
that  a  judgment  of  a  court  of  one  state, 
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if  founded  upon  adequate  jurisdiction 
of  the  parties  and  subject-matter,  shall 
be  given  the  same  faith  and  credit  in 
a  court  of  another  state  that  it  has  by 
law  or  usage  in  the  courts  of  the  state 
of  its  rendition.  This  presupposes  that 
the  law  or  usage  in  the  latter  state  will 
be  brought  to  the  attention  of  the  court 
in  the  other  state  by  appropriate  allega- 
tion and  proof,  or  in  some  other  recog- 
nized mode;  for  the  courts  of  one  state 
are  not  presumed  to  know,  and  therefore 
not  bound  to  take  judicial  notice  of,  the 
laws  or  usage  of  another  statet  Hanley 
y.  Donoghue,  116  U.  S.  1,  29  L.  ed.  535, 
6  Sup.  a.  Bep.  242;  Chicago  ft  A.  R. 
Co.  V.  Wiggins  Ferry  Co.  119  U.  S.  615, 
30  L.  ed.  519,  7  Sup.  Ct.  Rep.  398;  Lloyd 
y.  Matthews,  155  U.  S.  222,  227,  39  L. 
ed.  128,  130,  15  Sup.  Ct  Rep.  70;  West- 
em  life  Indemnity  Co.  v.  Rupp,  235  U. 
S.  261,  275,  59  L.  ed.  220,  225,  35  Sup.  Ct. 
Rep.  37.  Here  the  law  or  usage  in  Ten* 
nessee,  where  the  judgment  was  ren- 
dered, was  not  in  any  way  brought  to 
the  attention  of  the  Louisiana  court,  and 
therefore  an  essential  step  in  invoking 
the  full  faith  and  credit  clause  was  omit- 
ted. In  this  situation  the  claim  that 
the  Louisiana  court  refused  to  give  effect 
to  that  clause  is  so  devoid  of  merit  as 
to  be  frivolous. 
Writ  of  error  dismissed. 


F.  A.  DICKSON,  Plff.  in  Err., 
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Courts  —  condnslvenesa  of  decision  of 
liand  Department  —  age  of  Indian 
allottee. 

The  administrative  finding  that  an 
Indian  allottee  had  attained  his  majority, 
which  is  imported  from  the  issuing  of  a 
patent  to  him  in  fee  under  the  proTiaions  of 
the  Act  of  March  1,  1907  (34  SUt.  at  L. 
1015,  chap.  228o),  declaring  that  all  re- 
strictions as  to  the  sale,  encumbrance,  or 
taxation  of  allotments  within  the  White 
JCarth  Beeervation  in  the  state  of  Minne- 
sota, heretofore  or  hereafter  held  by  adult 
mixed-blood  Indians,  are  removed,  and  that 
such  mixed-bloods,  upon  application,  shall 
be  entitled  to  receive  a  patent  in  fee  simple 
for  such  allotments, — ^is  not  to  be  taken  as 
decisive  of  the  allottee's  age  for  any  other 
purpose  than  that  of  fixing  his  right  to  re- 
ceive the  full  title,  freed  from  all  restric- 
tions upon  its  disposal  which  Congress  had 
imposed,  and  the  validity  of  a  convqrance 
subsequently  executed  by  the  patentee  must 
be  tested  by  the  state  laws  governing  the 
transfer  of  real  property,  fixing  the  age  of 
•1  li.  ed. 


majority  and  declaring  the  disability  of 
minors,  these  being  among  the  laws  to  which 
the  allottee  became  subject  under  the  pro- 
visions of  the  Act  of  May  8,  1906  (34  Stat, 
at  L.  182,  .chap.  2348,  Comp.  SUt.  1913, 
§  4203),  that  when  an  Indian  allottee  is 
given  a  patent  for  his  allotment,  he  shall 
have  the  benefit  of,  and  be  subject  to,  all 
the  laws,  both  civil  and  criminal,  of  the 
state. 

[For  other  cases,  lee  Courts,  250a-285,  la  Di- 
gest Sep.  Ct  1908.] 

[No.  600.] 

Submitted  December  6, 1916.   Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Minnesota  to  review  a 
judgment  which  afiftrmed  a  judgment  of 
the  District  Court  of  Beeker  County,  in 
that  state,  in  favor  of  plaintiff  in  an 
action  to  determine  adverse  claims  to 
real  property.    Affirmed. 

See  same  case  below,  132  Minn.  396, 
167  N.  W.  665. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Healy  submitted  the  cause 
for  plaintiff  in  error.  Messrs.  Clyde  R. 
White  and  Charles  C.  Haupt  were  on 
the  brief: 

The  purpose  of  this  restraint  upon 
alienation  was  the  protection  of  the 
Indian  against  the  superior  intelligence 
and  greed  of  the  white  man. 

Beck  y.  Floumoy  Live-Stock  &  Real- 
Estate  Co.  12  C.  C.  A.  497,  27  U.  S. 
App.  618,  66  Fed.  30,  69  Fed.  886. 

By  the  Clapp  Amendment  Congress 
meant  to  say  that  it  is  conclusively  pre- 
sumed that  an  adult  mixed  blood  is  com- 
petent to  go  ahead  and  manage  his  own 
affairs,  and  therefore  removed  from  him 
all  restrictions  on  the  sale  of  any  allot- 
ment, or  interest  in  any  allotment,  that 
he  holds,  no  matter  how  it  has  come  to 
him. 

United  States  v.  Park  Land  Co.  188 
Fed.  383. 

The  legal  status  of  the  Indian,,  while 
anomalous  in  our  jurisprudence,  is  pret- 
ty thoroughly  settled. 

22  Cyc.  114,  117;  Elk  v.  Wilkins,  112 
U.  S.  94,  28  L.  ed.  643,  6  Sup.  Ct.  Rep. 
41;  United  States  v.  Kagama,  118  U.  S. 
376,  30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109; 
United  States  v.  Rickert,  188  U.  S.  432, 
47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478. 

A  patent  to  land  over  the  disposition 
of  which  the  Land  Department  has  juris- 
diction is  both  the  judgment  of  that  De- 
partment as  a  quasi  judicial  tribunal, 
and  a  conveyance  of  the  legal  title  to  the 

land. 
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Paterson  v.  Ogden,  141  Cal.  43,  99 
Am.  St.  Rep.  31,  74  Pac.  443;  Le  Marchel 
V.  Teagarden,  162  Fed.  662;  King  v.  Mc- 
Andrews,  60  C.  C.  A.  29,  111  Fed.  860; 
James  v.  Germania  Iron  Co:  107  Fed. 
697;  New  Dunderberg  Min.  Co.  v.  Old, 
26  C.  C.  A.  116,  49  U.  S.  App.  201,  79 
Fed.  698;  United  States  v.  Winona  &  St. 
P.  R.  Co.  16  C.  C.  A.  96,  32  U.  S.  App. 
272,  67  Fed.  948,  165  U.  S.  463,  41  L. 
ed.  789,  17  Sup.  Ct.  Rep.  368;  State  v. 
Red  River  Lumber  Co.  109  Minn.  186, 
123  N.  W.  412. 

Such  a  patent  of  the  Land  Department 
is  conclusive  in  a  court  of  law  as  against 
all  persons  whose  rights  did  not  com- 
mence previously  to  its  emanation,  as  to 
all  matters  of  fact  necessary  to  its  issu- 
ance. 

Steele  v.  St.  Louis  Smelting  ft  Ref. 
Co.  106  U.  S.  447,  27  L.  ed.  226,  1  Sup. 
Ct.  Rep.  389;  Davis  v.  Wiebold,  139  U. 
S.  607,  36  L.  ed.  238,  11  Sup.  Ct.  Rep. 
628;  Lee  v.  Johnson,  116  U.  S.  48,  29 
L.  ed.  670,  6  Sup.  Ct.  Rep.  249;  Johnson 
v.  Towsley,  13  Wall.  72,  20  L.  ed.  486; 
Warren  v.  Van  Brunt,  19  Wall.  646,  22 
L.  ed.  219;  Shepley  v.  Cowan,  91  U.  S. 
330,  23  L.  ed.  424;  Moore  v.  Robbins, 
96  U.  S.  630,  24  L.  ed.  848;  Marquez 
V.  Frisbie,  101  U.  S.  473,  26  L.  ed.  800; 
Quinby  v.  Conlan,  104  U.  S.  420,  26  L. 
ed.  800;  Vance  v.  Burbank,  101  U.  S. 
614,  26  L.  ed.  929;  St.  Louis  Smelting  & 
Ref.  Co.  V.  Kemp,  104  U.  S.  636,  26  L. 
ed.  876,  11  Mor.  Min.  Rep.  673;  Bald- 
win V.  Stark,  107  U.  S.  463,  27  L.  ed. 
626,  2  Sup.  Ct.  Rep.  473;  United  States 
V.  Minor,  114  U.  S.  233,  29  L.  ed.  110,  6 
Sup.  Ct.  Rep.  836;  Wells  v.  Nickles, 
104  U.  S.  447,  26  L.  ed.  826. 

A  patent  to  land  is  conclusive  evi- 
dence as  to  the  land  conveyed  by  it. 

Knight  v.  Leary,  64  Wis.  459,  11  N. 
W.  600. 

A  patent  to  land  is  conclusive  as  to 
the  qualifications  of  the  person  to  whom 
it  is  issued. 

Kansas  City  Min.  &  Mill.  Co.  v.  Clay, 
3  AriE.  326,  29  Pac.  6. 

A  patent  is  conclusive  as  to  the  title 
of  the  patentee. 

Gibson  v.  Chouteau,  13  Wall.  92,  20 
L.  ed.  534. 

A  patent  is  conclusive  as  to  the  per- 
formance by  the  patentee  of  the  condi- 
tions precedent  to  his  right  to  the  pat- 
ent. 

Jenkins  ▼.  Gibson,  3  La.  Ann.  203; 
Chapman  v.  School  Dist.  Deady,  108, 
Fed.  Cas.  No.  2,607;  State  v.  Hewitt 
Land  Co.  74  Wash.  673,  134  Pac.  474. 

Neither  the  Constitution  of  the  state 
nor  any  act  of  the  legislature  can  with- 
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draw  Indians  from  the  influence  of  an 
act  of  Congress  which  that  body  haa 
the  constitutional  right  to  pass  concern- 
ing them. 

United  States  v.  Holliday,  3  Wall.  407, 
18  L.  ed.  182. 

Mr.  Marshall  A.  Spooner  submitted 
the  cause  for  defendant  in  error : 

The  law  of  the  place  in  which  land  ia 
situate  governs  the  transfer  of  land. 

13  Cyc.  626. 

It  is  well  settled  that  to  the  law  of  the 
state  in  which  land  is  situated  we  must 
look  for  >ules  which  govern  its  aliena- 
tion and  transfer. 

Robards  v.  Marley,  80  Ind.  187. 

AJl  questions  of  a  grantor's  capacity 
to  convey  are  to  be  determined  with 
reference  to  the  law  of  the  place  where 
the  land  is  situated. 

9  Am.  &  Eng.  £nc.  Law,  2d  ed.  109. 

The  state  laws  are  supreme  within  the 
state  on  all  subjects  to  which  they  con- 
stitutionally relate.  The  Federal  gov- 
ernment cannot  gainsay  such  laws  nor 
resist  their  authority. 

1  Lewis's  Sutherland,  Stat.  Constr.  2d 
ed.22. 

The  mere  fact  that  the  common  title 
under  which  both  parties  hereto  claim 
rests  on  a  Federal  patent  presents  no 
Federal  question. 

Miller  v.  Swann  (Miller  v.  Anderson) 
160  U.  S.  132,  37  L.  ed.  1028,  14  Sup. 
Ct.  Rep.  62;  Cook  County  v.  Calumet  & 
C.  Canal  &  Dock  Co.  138  U.  S.  636,  34 
L.  ed.  1110,  11  Sup.  Ct.  Rep.  436;  Cali- 
fornia ex  rel.  Hastings  v.  Jackson,  112 
U.  S.  233,  237,  28  L.  ed.  712,  714,  5  Sup. 
Ct.  Rep.  113 ;  Chever  v.  Horner,  142  U.  S. 
122,  36  L.  ed.  969,  12  Sup.  Ct.  Rep.  184; 
New  Orleans  Waterworks  Co.  v.  Louisi- 
ana, 186  U.  S.  336,  344,  346,  46  L.  ed.  936, 
941,  22  Sup.  Ct.  Rep.  691 ;  Central  P.  R. 
Co.  V.  Nevada,  162  U.  S.  612,  40  L.  ed. 
1067,  16  Sup.  Ct.  Rep.  886;  Moreland  v. 
Page,  20  How.  623, 16  L.  ed.  1009 ;  Iowa 
V.  Rood,  187  U.  S.  87,  92,  47  L.  ed.  86, 
89,  23  Sup.  Ct.  Rep.  49. 

When  there  is  no  attack  on  a  patent, 
a  decision  of  a  state  court  as  to  who 
is  entitled  to  the  land  presents  no  Fed- 
eral question. 

Rogers  v.  Clark  Iron  Co.  217  U.  S. 
589,  54  L.  ed.  896,  30  Sup.  Ct.  Rep.  693. 

Although  action  of  the  Land  Office  in 
issuing  a  patent  is  conclusive  of  the  legal 
title,  after  a  patent  has  been  issued,  title 
has  passed  beyond  the  control  of  the 
Federal  government. 

Johnson  v.  Townsley,  13  Wall.  72,  20 

L.  ed.  486;  Moore  v.  Robbins,  96  U.  S. 

530,  24  L.  ed.  848. 

942  U.  8. 
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DICKSON  ▼.  LUCK  LAND  CO. 


372-$76 


Mr.  Justice  Van  Devanttr  deliv^ed 
the  opinion  of  the  court : 

A  tract  of  land  in  the  White  Earth 
Indian  Reservation  in  the  state  of 
Minnesota  is  here  in  dispute.  It  was 
allotted  and  patented  to  a  mixed-blood 
Chippewa  Indian,  and  both  parties  claim 
under  him.  The  allotment  was  made 
under  legislation  providing  that  the 
United  States  would  hold  the  land  in 
trust  for  the  period  of  twenty-five  years, 
and  at  the  expiration  of  that  period 
would  oonvey  the  same  to  the  allottee  or 
his  heirs  by  patent  in  fee  discharged  of 
such  trust  and  free  of  all  charge  or  en- 
cumbrance, and  also  that  if  any  convey- 
ance should  be  made  of  the  land,  or  if 
any  contract  should  be  made  touching 
the  same,  before  the  expiration  of  the 
trust  [378]  period,  such  conveyance  or 
contract  should  be  absolutely  null  and 
void.  24  Stat,  at  L.  388,  chap.  119,  §  5, 
Comp.  Stat.  1913,  §  4201 ;  25  Stat,  at  L. 
642,  chap.  24,  §  3.  Afterwards,  upon 
the  allottee's  application,  a  fee-simple 
patent  was  issued  to  him  under  a  pro- 
vision in  the  act  of  March  1, 1907,  chap. 
2285,  34  Stat,  at  L.  1015, 1034,  declaring : 
''That  all  restrictions  as  to  the  sale, 
encumbrance,  or  taxation  for  [of]  allot- 
ments within  the  White  Earth  Reserva- 
tion in  the  state  of  Minnesota,  hereto- 
fore or  hereafter  held  by  adult  mixed- 
blood  Indians,  are  hereby  removed,  and 
.  .  .  such  mixed  bloods  upon  applica- 
tion shall  be  entitled  to  receive  a  patent 
in  fee  simple  for  such  allotments."  Fol- 
lowing the  issue  of  this  patent,  and  on 
dates  considerably  separated,  the  allot- 
tee executed  two  deeds  for  the  land,  each 
to  a  distinct  grantee.  The  plaintiff  in 
this  suit  claims  under  the  second  deed 
and  the  defendant  under  the  first.  The 
object  of  the  suit  is  to  obtain  an  adjudi- 
cation of  these  adverse  claims.  In  the 
trial  court  the  plaintiff  prevailed  and 
the  judgment  was  affirmed.  132  Minn. 
396,  157  N.  W.  655. 

In  both  courts  the  decision  was  put 
upon  the  ground  that  the  first  deed  was 
made  while  the  allottee  was  a  minor,  and 
the  second  after  he  became  an  adult,  and 
that,  under  the  law  of  the  state,  the 
deed  given  during  his  minority  was  dis- 
affirmed and  avoided  by  the  one  given 
after  he  became  an  adult.  The  only 
Federal  question  presented  or  considered 
was  whether  the  patent  was  conclusive 
of  his  having  attained  his  majority  at 
that  time.  The  defendant  contended 
that  it  was,  but  the  ruling  was  the  other 
way,  and  the  plaintiff  was  permitted  to 
show  the  allottee's  age  by  other  evi- 
dence. The  defendant  concedes  that,  if 
ei  Ii.  ed. 


the  patent  was  not  conclusive  upon  that 
point,  the  judgment  must  stand. 

The  validity  of  the  patent  is  not 
assailed.  On  the  contrary,  both  parties 
claim  under  it,  one  as  much  as  the  other. 
Nor  is  it  questioned  that  the  allottee  re- 
ceived the  full  title,  freed  from  all  the 
restrictions  upon  its  disposal  [874] 
which  Congress  had  imposed.  Thus  the 
question  for  decision  is  whether  the 
patent  was  to  be  taken  as  determining 
the  allottee's  age  for  any  purpose  other 
than  that  of  f^ine  his  right  to  receive 
the  full  title,  freed  from  all  the  restric- 
tions imposed  by  Congress. 

There  is  no  mention  of  his  age  in 
the  patent,  and  yet  it  must  be  taken  as 
impliedly  containing  a  finding  that  he 
was  then  an  adult.  This  is  so,  because 
every  patent  for  public  or  Indian  lands 
carries  with  it  an  implied  affirmation  or 
finding  of  every  fact  made  a  prerequi- 
site to  its  issue,  and  because  the  provi- 
sion in  the  act  of  1907  made  the  ma- 
jority of  the  allottee  a  prerequisite  to 
the  issue  of  this  patent.  But  such  im- 
plications, although  appropriately  and 
generally  indulged  in  support  of  titles 
held  under  the  government's  patents 
(Steel  v.  St.  Louis  Smelting  &  Ref.  Co. 
106  U.  S.  447,  450,  et  seq.,  27  L.  ed.  226, 
227,  1  Sup.  Ct.  Rep.  389),  are  not  re- 
garded as  otherwise  having  any  con- 
clusive or  controlling  force.  They  are 
not  judgments  in  the  sense  of  the  rules 
respecting  estoppel  by  judgment,  and  we 
perceive  no  reason  for  giving  them  any 
greater  force  or  infiuence  than  has  been 
sanctioned  by  prior  decisions. 

The  provision  in  the  act  of  1907,  un- 
der which  this  patent  was  issued,  does 
not  make  for  a  different  conclusion.  In 
so  far  as  it  is  applicable  here,  it  does  no 
more  than  to  withdraw  a  particular  class 
of  allotments  from  the  restrictions  im- 
posed by  Congress,  and  to  authorise  the 
immediate  issue  of  fee-simple  patents 
for  them.  Although  saying  nothing  on 
the  point,  it  evidently  intends  that  the 
administrative  officers  shall  be  satisfied 
in  each  instance  before  issuing  the  patent 
that  the  allotment  belongs  to  the  particu- 
lar class;  and  so  the  patent  when  issued 
carries  with  it  an  implication  that  those 
officers  found  the  allotment  to  be  of  that 
class.  But  the  provision  gives  no  war- 
rant for  thinking  that  this  finding 
should  have  any  greater  effect  or  wider 
application  than  is  accorded  to  the  find- 
ing implied  from  the  issue  of  other  pat- 
ents. 

[375]  We  conclude,  therefore,  that 
the  administrative  findings  which  this 
patent  imports  was  not  to  be  taken  a" 
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decisive  of  the  allottee's  age  for  any  pur- 
pose other  than  that  of  fixing  his  right 
to  receive  the  full  title^  freed  from  all 
the  restrictions  upon  its  disposal  which 
Congress  had  imposed. 

With  those  restrictions  entirely  re- 
moved' and  the  fee-simple  patent  issued, 
it  would  seem  that  the  situation  was  one 
in  which  all  questions  pertaining  to  the 
disposal  of  the  lands  naturally  would 
fall  within  the  scope  and  operation  of 
the  law  of  the  state.  And  that  Congress 
so  intended  is  shown  by  the  Act  of  May 
8,  1906,  chap.  2348,  34  Stat,  at  L.  182, 
Comp.  Stat.  1913,  §  4203,  which  pro- 
vides that  when  an  Indian  allottee  is 
given  a  patent  in  fee  for  his  allotment  he 
''shall  have  the  benefit  of  and  be  sub- 
ject to  all  the  laws,  both  civil  and 
criminal,  of  the  state."  Among  the  laws 
to  which  the  allottee  became  subject,  and 
to  the  benefit  of  which  he  became  en- 
titled, under  this  enactment,  were  those 
governing  the  transfer  of  real  property, 
fixing  the  age  of  majority,  and  declar- 
ing the  disability  of  minors. 

Judgment  afiftrmed. 


LAKE  SHORE  &  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY,  Chicago,  Indiana, 
k  Southern  Railroad  Company,  and  Mich- 
igan Central  Railroad  Company,  Plffs. 
in  Err., 

V. 

SUSAN   CLOUGH,   the   Tolleston    Club   of 
Chicago,  Charles  G.  Wicker,  et  al. 

(See  S.  C.  Reporter's  ed.  375-386.) 

Constitutional  law  —  due  process  of 
law  —  imposing  special  burden  on 
railway  company. 

1.  The  expense  of  bridging  with  their 
tracks  a  drainage  ditch  to  be  constructed 
in  the  public  interest  under  the  Indiana 
Drainage  Act  of  March  11,  1907,  across  a 
sandy  ridge  lying  between  Lake  Michigan 
and  the  Little  Calumet  river,  may  be  cast 
upon  railway  companies  occupying  such 
ridge   with   their   rights   of  way,   without 


denying  the  due  process  of  law  guaranteed 
by  U.  S.  Const.  14th  Amend.,  although  their 
roads,  being  upon  the  top  of  the  ridge,  are 
not  within  the  area  to  be  drained,  do  not 
contribute  to  the  formation  of  any  overflow, 
and  are  not  benefited  by  the  proposed  drain- 
age, where  their  charters  obligate  them  not 
to  interfere  with  the  free  use,  or  unneces- 
sarily impair  the  usefulness  of  any  stream, 
watercourse,  highway,  or  canal  which  their 
roads  may  cross, — a  duty  which  the  high- 
est state  court  interprets  as  a  continuing 
one,  and  as  applicable  to  artificial  as  well 

as  natural  watercourses. 

[For  other  cases,  see  Constitutional  Law,  458* 
466,    in    Digest    Sup.    Ct.    IOCS.] 

Constitutional  law  —  due  process  of 
law  —  imposing  special  burden  on 
railway  company. 

2.  The  expense  of  taking  out  existing 
piers  and  abutments  of  a  railway  bridge 
and  erecting  new  ones,  made  necessary  by 
the  deepening  of  a  channel  in  the  carrying 
out  of  a  proposed  drainage  system  to  be 
constructed  in  the  public  interest  imder  the 
sanction  of  the  Indiana  Drainage  Act  of 
March  11,  1007,  may  be  cast  upon  the  rail- 
way company  without  denying  the  due  proc- 
ess of  law  guaranteed  by  U.  S.  Const.  14th 
Amend.,  although  the  present  bridge  and 
abutments  form  no  obstruction  to  the  natu- 
ral flow  of  the  stream,  where  the  company's 
charter  obligates  it  not  to  interfere  with 
the  free  use,  or  unnecessarily  impair  the 
usefulness  of  any  stream  or  watercourse 
which  its  road  may  cross, — a  duty  which 
the  highest  state  court  interprets  as  a  con- 
tinuing one,  and  as  applicable  to  artiflcial 
as  well  as  natural  watercourses. 

[For  other  cases,  see  CoDstitutlonal  Law,  458- 
466,    in    Digest    Sup.    Ct.    1908.] 

Constitutional  law  —  equal  protection 
of  tbe  laws  —  classification  —  rail- 
way companies. 

3.  Awarding  to  a  county  the  damages 
to  bridges  and  highways  to  result  from 
carrying  out  a  proposed  drainage  system 
to  be  constructed  in  the  public  interest  un- 
der the  sanction  of  the  ludiana  Drainage 
Act  of  March  11,  1007,  while  casting  upon 
railway  companies  the  cost  of  bridging  gaps 
to  be  made  in  their  rights  of  way  by  the 
proposed  drain,  and  of  rebuilding  existing 
abutments  and  piers  of  a  railway  bridge 
crossing  a  stream,  the  channel  of  which 
will  be  deepened  as  a  result  of  the  con- 


Note. — On  duty  of  railroad  company 
to  construct  bridges  at  its  own  expense 
over  public  drainage  ditches — see  notes 
to  Chicago,  B.  &  Q.  R.  Co.  v.  Appanoose 
County,  31  L.R.A.(N.S.)  1118,  and  Peo- 
pie  ez  rel.  Peeler  y.  Chicago  ft  E.  L  R. 
Co.  L.R.A.1916B,  486. 

As  to  validity  of  class  legislation, 
generally — see  notes  to  State  v.  (Good- 
will, 6  L.R.A.  621,  and  State  v.  Loomis, 
21  L.R.A.  789. 

As  to  what  constitutes  due  process  of 
law,  generally— see  notes  to  People  v. 
«74 


O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Gihnan  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Tewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed. 
U.  S.  865. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gener- 
ally— see  note  to  Louisville  Safety  Vault 
&  T.  Co.  V.  Louisville  4  N.  R.  Co.  14 
L.R.A.  679. 

942  U.  8. 


1916. 


LAKB  SHORE  a  M.  8.  R.  CO.  t.  GLOUGH. 


ttmction  of  the  drainage  Bystem,  does  not 
deny  the  railway  companies  the  equal  pro- 
tection of  the  laws  guaranteed  by  U.  8. 
Const.  14th  Amend.,  where  their  charters 
obligate  them  not  to  interfere  with  the  free 
use,  or  unnecessarily  impair  the  usefulness 
of  any  stream,  watercourse,  highway,  or 
canal  which  their  roads  may  cross, — a  duty 
which  the  highest  state  court  interprets  as 
a  continuinff  one,  and  as  applicable  to  arti- 
ficial as  well  as  natural  watercourses. 
[For  other  cases,  see  Constitutional  Law,  266- 
291,  in  Dlcest  Sup.  Ct.  1908.] 

[No.  87.] 

Argued  November  9  and  10,  1910.    Decided 
January  8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Indiana  to  review  a 
judgment  which  afiftrmed  a  judgment  of 
the  Circuit  Court  of  Porter  County,  in 
that  state,  modifying,  and  confirming  as 
modified,  the  report  of  drainage  commis- 
sioners.   Affirmed. 

See  same  case  below,  182  Ind.  178, 
104  N.  E.  976,  106  N.  E.  906. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Peterson  and  J.  A. 
Oavit  argued  the  cause,  and,  with  Mr. 
Addison  C.  Harris,  filed  a  brief  for 
plaintiffs  in  error: 

The  supreme  court  of  the  state  of  In- 
diana erred  in  holding  that  the  plain- 
tiffs in  error  were  not  entitled  to  prove 
in  the  trial  court  the  value  of  their 
rights  of  way  appropriated  for  the  con- 
templated improvement. 

Cincinnati,  I.  &  W.  R.  Co.  v.  Conners- 
vUle,  170  Ind.  316,  83  N.  E.  603;  Chi- 
cago &  A.  R.  Co.  V.  Tranbarger,  238  U. 
S.  67,  77,  59  L.  ed.  1204,  1211,  36  Sup. 
Ct.  Rep.  678;  Scranton  v.  Wheeler,  179 
U.  S.  141-154,  46  L.  ed.  126-134,  21  Sup. 
Ct.  Rep.  48;  United  States  v.  Lynah, 
188  U.  S.  446,  47  L.  ed.  539,  23  Sup.  Ct. 
Rep.  349. 

The  supreme  court  of  the  state  of 
Indiana  erred  in  holding  that  the  plain- 
tiffs in  error  were  not  entitled  to  prove 
in  the  trial  court  the  cost  of  the  con- 
struction of  bridges  made  necessary  by 
reason  of  the  making  of  the  contemplat- 
ed improvement. 

Barbier  v.  Connolly,  113  U.  S.  27-31, 
28  L.  ed.  923-926,  6  Sup.  Ct.  Rep.  367; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79-106, 
46  L.  ed.  92-107,  22  Sup.  Ct.  Rep.  30. 

The  supreme  court  of  the  state  of  In- 
diana erred  in  holding  that  the  several 
plaintiffs  in  error  were  not  entitled  to 
compensation  for  damages  sustained  by 
them  on  account  of  the  taking  of  por- 
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tions  of  their  rights  of  way  and  the  con- 
struction of  bridges  made  necessary  by 
reason  of  the  making  of  the  contemplat- 
ed improvement. 

Cincinnati,  I.  &  W.  R.  Co.  v.  Conners- 
ville,  170  Ind.  316,  83  N.  E.  603;  Mufler 
V.  Kansas,  123  U.  S.  667,  31  L.  ed.  212, 
8  Sup.  Ct.  Rep.  273;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11-24,  49  L.  ed.  643- 
649,  26  Sup.  Ct.  Rep.  368,  3  Ann.  Cas. 
766;  Norwood  v.  Baker,  172  U.  S.  270- 
277,  43  L.  ed.  444-447,  19  Sup.  Ct.  Rep. 
187;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979, 17  Sup.  Ct. 
Rep.  681. 

The  supreme  court  of  the  State  of  In- 
diana erred  in  holding  that  the  Drain- 
age Act  of  1907,  §§  6142  et  seq.,  Burns's 
Anno.  Stat.  1908,  is  not  unconstitutional 
and  void,  in  that  it  allows  the  assess- 
ment of  damages  and  compensation  to 
counties  for  injury  to  bridges  and  to 
other  corporations  and  persons  for  in- 
juries to  their  property,  while  denying 
the  same  to  appellants,  and  is  therefore 
in  conflict  with  the  14th  Amendment  to 
the  Federal  Constitution. 

Yick  Wo  V.  Hopkins,  118  U.  S.  358- 
369,  30  L.  ed.  220-222,  6  Sup.  Ct.  Rep. 
1064;  Price  v.  Illinois,  238  U.  S.  446- 
451,  69  L.  ed.  1400-1406,  36  Sup.  Ct. 
Rep.  892;  Jacobson  v.  Massachusetts, 
197  U.  S.  11-24,  49  L.  ed.  W3-649,  26 
Sup.  Ct.  Rep.  368,  3  Ann.  Cas.  765; 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
Danaher,  238  U.  S.  483-489,  59  L.  ed. 
1419-1422,  L.R.A.1916A,  1208,  P.U.R. 
1916D,  671,  36  Sup.  Ct.  Rep.  886;  Myles 
Salt  Co.  V.  Iberia  &  St.  M.  Drainage 
Dist.  239  U.  S.  478-484,  60  L.  ed.  392- 
396,  L.R.A.— ,  — ,  36  Sup.  Ct.  Rep.  204; 
Dobbins  v*  Los  Angeles,  196  U.  S.  223, 
49  L.  ed.  169,  26  Sup.  Ct.  Rep.  18. 

Inasmuch  as  the  properties  of  the 
Lake  Shore  &  Michigan  Southern  Rail- 
way Company  and  the  Chicago,  Indiana, 
&  Southern  Railroad  Company  are  not 
within  the  drainage  district,  and  are  in 
nowise  beneficially  affected  by  the  pro- 
posed drainage,  they  can  only  be  taken 
by  virtue  of  the  exercise  of  the  power 
of  eminent  domain;  and  the  supreme 
court  of  Indiana  erred  in  holding  that 
the^  could  be  taken  by  virtue  of  the 
police  powers  of  the  state. 

Mugler  V.  Kansas,  123  U.  S.  667,  31  L. 
ed.  212,  8  Sup.  Ct.  Rep.  273;  Jacobson 
V.  Massachusetts,  197  XJ.  S.  11,  49  L.  ed. 
643,  26  Sup.  Ct.  Rep.  368,  3  Ann.  Cas. 
766;  Chicago  &  A.  R.  Co.  v.  Tranbarger, 
238  U.  S.  67,  59  L.  ed.  1204,  36  Sup.  Ct. 
Rep.  678;  Re  Cheesebrough,  78  N.  Y. 
233;  Lewis,  Em.  Dom.  2d  ed.  §§  187-247; 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
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U.  S.  561-593,  50  L.  ed.  596-610,  26  Sup. 
Ct.  Rep.  341,  4  Ann.  Cas.  1175 ;  Sanitary 
Dist.  V.  Chicago  &  A.  R.  Co.  267  lU.  252, 
108  N.  E.  312. 

Mr.  Robert  J.  Cary  also  filed  a  brief 
for  plaintiffs  in  error. 

Messrs.  John  H.  OiUett  and  Frank 
B.  Pattee  argued  the  cause,  and,  with 
Mr.  Randall  W.  Bums,  filed  a  brief  for 
defendants  in  error: 

Under  the  express  conditions  of  §  5195, 
Bums's  Anno.  Stat.  1914,  the  same  being 
in  a  section  of  the  railroad  act  consti- 
tuting the  charter  of  each  of  the  plain- 
tiffs in  error,  as  well  as  by  reason  of  the 
implication  from  the  legislative  grant,  it 
was  their  duty,  without  compensation, 
to  restore  their  own  bridges.  The  rule 
applies  alike  to  highways  and  to  streams 
and  watercourses,  and  the  subject  is  in- 
terlocked, by  the  provisions  of  such 
section  and  by  the  decisions  of  the  su- 
preme court  of  Indiana,  including  the 
case  at  bar. 

Louisville,  N.  A.  ft  C.  R.  Co.  v.  Smith, 
91  Ind.  119;  Evansville  &  T.  H.  R.  Co. 
v.  State,  149  Ind.  276,  49  N.  E.  2;  Lake 
Erie  &  W.  R.  Co.  v.  Shelley,  163  Ind. 
36,  71  N.  E.  151;  Southern  Indiana  R. 
Co.  V.  McCarrell,  163  Ind.  469,  71  N.  E. 
156;  Vandalia  R.  Co.  v.  State,  166  Ind. 
219,  117  Am.  St.  Rep.  370,  76  N.  E.  980 ; 
Cincinnati,  L  &  W.  R,  Co.  v.  Conners- 
ville,  170  Ind.  316,  83  N.  E.  503;  New 
York,  C.  &  St.  L.  R.  Co.  v.  Rhodes,  171 
Ind.  521,  24  L.R.A.(N.S.)  1225,  86  N. 
E.  840 ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Gregg,  181  Ind.  42,  102  N.  E.  961; 
Chicago  ft  E.  R.  Co.  v.  Luddington,  175 
Ind.  35,  91  N.  E.  939,  93  N.  E.  273 ;  Wa- 
bash R.  Co.  V.  Jackson,  176  Ind.  487,  95 
N.  E.  311,  96  N.  E.  466. 

The  Indiana  construction  of  §  5195, 
Bums's  Anno.  Stat.  1914,  has  been  up- 
held as  against  Federal  objection. 

Cincinnati,  I.  ft  W.  R.  Co.  v.  Conners- 
ville,  218  U.  S.  336,  54  L.  ed.  1060,  31 
Sup.  Ct.  Rep.  93,  20  Ann.  Cas.  1206. 

In  the  opinion  of  the  Indiana  supreme 
court  in  the  case  at  bar,  it  appears  that 
that  court  rested  its  entire  judgment  on 
the  doctrine  of  charter  obligation,  as 
laid  down  in  two  of  the  above  cases,  and 
therefore  it  appears  that  the  decision 
rests  on  a  state  ground,  which  this  court 
will  not  undertake  to  revise. 

Keokee  Consolidated  Coke  Co.  v.  Tay- 
lor, 234  U.  S.  224,  58  L.  ed.  1288,  34  Sup. 
Ct.  Rep.  856. 

In  view  of  the  record  proper,  which 
shows  that  the  state  statute  was  of  con- 
trolling importance  in  the  case,  this 
court  will  not  indulge  any  further  in* 
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ference  which  might  justify  its  taking 
jurisdiction  on  another  possible  Federal 
ground. 

Johnson  v.  Risk,  137  U.  S.  300,  34  L. 
ed.  683,  U  Sup.  Ct.  Rep.  111. 

The  theory  of  charter  obligation,  as 
justifying  a  denial  of  compensation  for 
bridges,  has  been  recognized  by  this 
court. 

Cincinnati,  I.  ft  W.  R.  Co.  v.  Conners- 
ville,  supra;  Chicago,  M.  ft  St.  P.  R. 
Co.  V.  Minneapolis,  232  U.  S.  430,  58  L. 
ed.  671,  34  Sup.  Ct.  Rep.  400;  St.  Paul, 
M.  ft  M.  R.  Co.  V.  MinnesoU,  214  U.  S. 
497,  53  L.  ed.  1060,  29  Sup.  Ct.  Rep.  698; 
Northern  P.  R.  Co.  v.  Minnesota,  208  U. 
S.  583,  52  L.  ed.  630,  28  Sup.  Ct.  Rep. 
341. 

Public  highways  and  public  drains 
stand  on  the  same  footing,  so  far  as  con- 
cerns the  matter  of  charter  obligation, 
and  are  alike  within  the  authority  of 
the  state  to  exert  its  police  power  in 
determining  upon  their  construction. 

Hagar  v.  Reclamation  Dist.  Ill'  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U. 
S.  112,  162,  41  L.  ed.  369,  390,  17  Sup. 
Ct.  Rep.  56;  Chicago  ft  E.  R.  Co.  v.  Lud- 
dington, 175  Ind.  38,  91  N.  E.  939,  93 
N.  E.  273. 

The  decisions  on  which  the  Indiana 
supreme  court  in  the  case  at  bar  rested 
its  judgment  are  cases  in  which  the  doc- 
trine of  charter  obligation,  in  the  matter 
of  building  bridges  at  the  expense  of 
railroad  companies,  was  laid  down  un- 
qualifiedly, as  applied  to  all  public 
drains,  and  there  is  no  such  thing,  under 
the  law  of  Indiana,  as  a  drainage  dis- 
trict, saving  as  property  may  be  affect- 
ed, prejudicially  or  otherwise,  by  the 
construction  of  the  drain,  and  it  is  for 
the  drainage  commissioners  alone  to  de- 
termine the  best  and  cheapest  route. 

Chicago  ft  E.  R.  Co.  v.  Luddington, 
supra;  Wabash  R.  Co.  v.  Jackson,  176 
Ind.  487,  95  N.  E.  311,  96  N.  E.  466. 

The  Indiana  Drainage  Act,  as  con- 
strued by  the  decision  of  the  Indiana  su- 
preme court,  does  not  deny  to  railroad 
companies  equal  protection  of  the  laws, 
and  if  there  were  otherwise  any 
invidious  distinctions,  yet  the  holding  in 
the  case  at  bar  stands  as  justified  under 
the  doctrine  of  charter  obligation. 

Kentucky  R.  Tax  Cases,  115  U.  S.  321, 
29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  New 
York  ft  N.  E.  R.  Co.  v.  Bristol,  151  U.  S. 
556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437. 

There  is  a  very  clear  distinction  be- 
tween the  actual  taking  of  lots  and  par- 
cels of  land  owned  by  private  individ- 
uals  when   condemned    and   taken    for 
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highways  or  ditches,  and  cases  where 
new  highways  or  ditches  are  constructed 
across  railroads.  Private  properties  are 
actually  taken  and  the  owners  are  for- 
ever deprived  of  the  nse  of  the  same, 
whereas  the  railway  lines  are  not  taken, 
hut  the  railroads  continue  in  the  full, 
free  use  of  them  the  same  as  before,  ex- 
cepting only  that  they  cease  to  have  ex- 
clusive possession  and  use  of  the  same. 
Their  property  is  not  taken,  but  its  use 
is  modified  to  accommodate  the  new 
street  or  drain,  and  with  that  modifica- 
tion the  railway  continues  to  use  it  as 
before. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979, 17  Sup.  Ct.  Rep. 
581 ;  Chicago  ft  A.  R.  Co.  v.  Trambarger, 
238  U.  S.  67,  69  L.  ed.  1204,  35  Sup.  Ct. 
Rep.  678;  Chicago,  B.  ft  Q.  R.  Co.  v. 
Appanoose  County,  31  L.R.A.(N.S.) 
1117,  104  C.  C.  A.  573,  182  Fed.  291; 
New  York,  C.  ft  St.  L.  R.  Co.  v.  Rhodes, 
171  Ind.  521,  24  L.R.A.(N.S.)  1225,  86 
N.  E.  840. 

In  controversies  involving  the  exercise 
of  the  police  power  of  the  state,  the  Fed- 
eral courts  resolve  every  doubt  in  favor 
of  the  state  decisions. 

State  V.  Towessnute,  89  Wash.  478; 
164  Pac.  805;  3  Cyc.  804. 

The  statutes  regulating  the  drainage 
of  wet  and  overflowed  lands  have  long 
been  recognized  as  valid  in  the  state  of 
Indiana  as  enactments  coming  within  the 
police  power  of  this  state. 

OHeiley  v.  Kankakee  Valley  Draining 
Co.  32  Ind.  169;  Zigler  v.  Menges,  121 
Ind.  99,  16  Am.  St.  Rep.  357,  22  N.  E. 
782;  Gifford  Drainage  Dist.  v.  Shroer, 
145  Ind.  572,  44  N.  E.  636;  Bemis  v. 
Ouirl  Drainage  Co.  182  Ind.  36,  105  N. 
E.  496. 

The  legislature  of  the  state  of  Indiana 
provided  for  the  establishment  by  the 
drainage  commissioners  of  the  drainage 
district  here  in  controversy.  It  was 
within  the  power  of  the  l^islature  of 
that  state  to  delegate  to  the  drainage 
commissioners  the  duty  of  determining, 
defining,  and  establishing  the  drainage 
district.  In  determining  upon  the  loca- 
tion for  the  outlet,  the  juc^pnent  of  the 
drainage  commissioners  was  conclusive, 
and  not  subject  to  review  by  this  court. 

Thompson  v.  Ryan,  183  Ind.  232,  108 

N.  E.  98;  Bonfoy  v.  Goar,  140  Ind.  292, 

39  N.  E.  66;  Heick  v.  Voight,  110  Ind. 

279,  11  N.  E.  306;  Chandler  v.  Beal,  132 

Ind.  696,  32   N.   E.   597;   Anderson   v. 

Baker,  98  Ind.  587;  Meranda  v.  Spurlin, 

100  Ind.  380;  Meyer  v.  Plotner,  —  Ind. 

App.  — ,  112  N.  E.  901.  1 

Railroad  companies  must  change  their 
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tracks  to  meet  the  public  convenience. 
If  a  change  in  the  construction  of  the 
same  becoibes  necessary  to  the  com- 
munity welfare,  health,  and  convenience, 
the  companies  must  make  such  changes 
at  their  own  cost,  even  if  such  changes 
require  the  construction  of  bridges  by 
the  railroad  companies,  for  which  no 
compensation  is  made.  In  this  case  the 
injury,  if  any,  being  indirect  and  conse- 
quential, and  the  result  of  exercise  of 
the  police  power,  there  was  no  taking; 
uncompensated  obedience  is  a  rule  of 
such  cases. 

Chicago,  M.  ft  St.  P.  R.  Co.  v.  Minne- 
apoHs,  232  U.  S.  430,  68  L.  ed.  671,  34 
Sup.  Ct.  Rep.  400;  Cincinnati,  I.  ft  W. 
R.  Co.  V.  Connersville,  218  U.  S.  336,  64 
L.  ed.  1060,  31  Sup.  Ct.  Rep.  93,  20  Ann. 
Cas.  1206;  Chicago,  B.  ft  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  50  L.  ed.  696,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
New  York  ft  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  567,  38  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437;  Chicago,  B.  ft  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  252,  255,  41  L. 
ed.  979,  990,  991,  17  Sup.  Ct.  Rep.  581; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Nebraska,  170 
U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep. 
513;  Northern  P.  R.  Co.  v.  Minnesota, 

208  U.  S.  583,  597,  52  L.  ed.  630,  630, 
28  Sup.  Ct.  Rep.  341;  St.  Paul,  M.  ft  M. 
R.  Co.  V.  Minnesota,  214  U.  S.  497,  53 
L.  ed.  1060,  29  Sup.  Ct.  Rep.  698;  De- 
troit, Ft.  W.  ft  B.  I.  R.  Co.  V.  Osborn, 
189  U.  S.  383,  47  L.  ed.  860,  23 
Sup.  Ct.  Rep.  640;  New  Orleans 
Gaslight  Co.  v.  Drainage  Commission, 
197  U.  S.  453,  462,  49  L.  ed.  831,  835, 
25  Sup.  Ct.  Rep.  471;  Atlantic  Coast 
Line  R.  Co.  v.  Goldsboro,  232  U.  S. 
548,  68  L.  ed.  721,  34  Sup.  Ct.  Rep.  364; 
Hudson  County  Water  Co.  v.  McCarter, 

209  U.  S.  349,  62  L.  ed.  828,  28  Sup. 
Ct.  Rep.  529,  14  Ann.  Cas.  560;  Egan  v. 
Hart,  45  La.  Ann.  1358,  14  So.  244; 
Opinion  of  Justices,  103  Me.  506,  19 
L.R.A.(N.S.)  422,  69  Atl.  627,  13  Ann. 
Cas.  745;  Hagar  v.  Reclamation  Dist. 
Ill  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  663;  Baumgartner  v.  Hasty,  100 
Ind.  675,  50  Am.  Rep.  830;  Bedford  v. 
United  States,  192  U.  S.  217,  48  L.  ed. 
414,  24  Sup.  Ct.  Rep.  238;  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  635,  25 
L.  ed.  336;  Gibson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct.  Rep. 
678 ;  Scranton  v.  Wheeler,  179  U.  S.  141, 
46  L.  ed.  126,  21  Sup.  Ct.  Rep.  48;  Mani- 
gault  V.  Springs,  199  U.  S.  473,  50  L.  ed. 
274,  26  Sup.  Ct.  Rep.  127;  Valparaiso 
V.  Hagen,  153  Ind.  337,  48  L.R.A.  707, 
74  Am.  St.  Rep.  305,  54  N.  E.  1062; 
Chicago  ft  E.  R.  Co.  v.  Luddington,  175 
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Ind.  36,  91  N.  E.  939,  93  N.  E.  273; 
Wabash  B.  Ck).  v.  Jackson,  176  Ind.  487, 
95  N.  E.  311,  96  N.  E.  466.  ' 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

The  little  Calumet  river  rises  in  La 
Porte  county,  Indiana,    flows    westerly 
across  that  and  the  adjoining  counties 
of  Porter  and  Lake  into  the  state  of 
Illinois,  and,  after  continuing  its  course 
for  some  distance  in  that  state,  [377] 
empties   into   the  big   Grand   Calumet, 
which  in  turn  empties  into  Lake  Michi- 
gan.    In  Indiana  the  river    runs    ap- 
proximately parallel  to  the  south  shore 
of  the  lake.     Intervening  is  a  ridge  of 
sandy  land  about  1  mile  in  width,  30 
feet  higher  than  the  water  level  of  the 
lake,  and  10  feet  higher  than  the  river. 
The  Lake  Shore  &  Michigan  Southern 
and  the  Chicago,  Indiana,  &  Southern 
Companies  own  parallel  railroad   lines 
running  along  this  ridge.     Neither  of 
these  roads  crosses  the  river  in  Indiana. 
The  Michigan  Central  Railroad  crosses 
the  river  in  that  state  upon  a  steel  bridge 
resting  on  abutments  and  piers.     The 
Calumet    valley,    in    Porter    and    Lake 
counties,  is  a  mile  or  more  in  width, 
lying  between  the  ridge  on  the  north 
and  low  hills  on  the  south.    The  water- 
shed drained  by  the  river  in  Indiana  is 
about  350  square  miles.     At  times  the 
river  fails  to  carry  within  its  banks  all 
the  water,   and   the   overflows  produce 
a  marsh  having  an  area  of  14,000  acres. 
Under  An  Act  Concerning  Drainage,  ap- 
proved March  11, 1907  (Act  1907,  p.  508; 
3    Bums's    Anno.    Stat.     [Ind.]     1914, 
§  6140),  application  was  made  by  de- 
fendants in  error,  owners  of  lands  affect- 
ed by  the  overflows,  to  the  Porter  cir- 
cuit court,  for  the  establishment  of  a 
proposed  plan  of  drainage,  its  essential 
features  being  the  cutting  of  an  artificial 
channel  for  a  considerable  distance  along 
the  course  of  the  Little  Calumet  and  at 
such  a  gradient  as  to  reverse  the  direc- 
tion of  its  flow,  and  the  construction 
of  an  outlet  for  its  waters  in  the  form 
of  an  open  ditch   to  run  northwardly, 
cutting  through    the    sandy    ridge  and 
emptying  into  the  Lake.     Pursuant  to 
the  provisions  of  the  act,  the  petition 
was  referred   to    the   drainage  commis- 
sioners.   They  made  a  report  in  favor  of 
the  proposed    plan,    and    assessed  sub- 
stantial damages,  in  excess  of  benefits, 
in  favor    of    the    Chicago,  Indiana,  & 
Southern  and  the  Lake  Shore  &  Michi- 
gan  Southern  Companies   with  resp>ect 
to  their  rights  of  way.     No  benefits  or 
damages  were  appraised  to  the  Michigan 
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Central.    Under  §  4  of  the  act,  certain 
landowners  [378]  assessed  with  benefits 
filed  remonstrances  against  the  awards 
of  damages  to  the  former  two  companies. 
Each  of  the  three  companies  filed  remon- 
strances:   the  Lake  Shore  &  Michigan 
Southern  and  the  Chicago,  Indiana,  ft 
Southern  upon  the  g^und  that  the  dam- 
ages awarded  to  them  were  inadequate 
because  the  new  ditch,  where  it  was  to 
cross  their  rights  of  way,  would  be  70 
feet  wide  at  the  bottom,  about  30  feet 
deep,  and  about  200  feet  wide  at  the  top, 
and  the  expense  of  bridging  it,  with  the 
tracks,  would  in  each  instance  be  up- 
wards, of  $100,000 ;  the  Michigan  Central 
because  no  damages  were  assessed  in  its 
favor,  although,  by  the  deepening  of  the 
channel  of  the  river  at  its  crossing,  it 
would  be  required  to  take  out  the  pres- 
ent piers  and  abutments  and  erect  new 
ones  to  support  the  bridge,  at  a  cost  of 
about  $60,000.    Upon  the  commissioner's 
report  and  the  remonstrances  the  matter 
came  on  for  hearing  before  the  circuit 
court,  where  findings  were  made  setting 
forth  the  necessity    for    the    drainage, 
stating  the  plan  in  detail,  finding  that  it 
would  be  practicable  to  accomplish  the 
proposed  drainage  without  an  expense 
exceeding  the   aggregate  benefits;   that 
the  proposed  work  would  benefit  the  pub- 
lic   health,    would    improve    the   public 
highways  in  several  townships  specified, 
and  would  be  of  public  utility.    It  was 
further  found  that  the  Chicago,  Indiana, 
&  Southern  and  Lake  Shore  &  Michigan 
Southern  Companies,  whose  roads  were 
to  be  crossed  by  the  main  ditch,  had  no 
property  other*  than  their  right  of  way 
that  would  be  affected  or  interfered  with 
or  touched  by  the  drainage  proceeding, 
and  these  companies  would  not  be  dam- 
aged by  the  construction  of  the  proposed 
drain;  and  that  at  the  point  where  the 
ditch  was  to  pass  under  the  bridge  of 
the  Michigan  Central  the  natural  channel 
of  the  stream  would  have  to  be  deepened, 
and  this  would  necessitate  the  rebuilding 
of  the  abutments  and  piers  upon  which 
the  bridge  rested,  but  that  this  company 
would  neither  be  damaged  nor  benefited 
[370]  by  the  proposed  drain.     A  mo- 
tion for  a  new  trial  having  been  over- 
ruled, a  judgment  was  rendered  confirm- 
ing the  report  of  the  commissioners  as 
modified  by  the  court,  and  ordering  that 
the  proposed  work  of  drainage  be  estab- 
lished.   The  three  companies  appealed  to 
the  supreme  court  of  Indiana,  where  the 
judgment  was   affirmed    (182  Ind.  178, 
104  N.  E.  975,  105  N.  E.  905),  and  they 

bring    the    case    here    upon    questions 
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raised  under  the  14th  Amendment  to 
the  Federal  Constitution. 

*The  principal  contention  of  the 
Lake  Shore  &  Michigan  Southern  and 
the  Chicago,  Indiana,  &  Southern  Com- 
panies is  that,  since  their  railroads  are 
not  within  the  area  to  he  drained,  and 
neither  contribute  to  the  formation  of 
the  marsh  nor  are  to  be  in  any  wise  bene- 
fited by  its  drainage,  their  lands  can  be 
taken  only  through  the  exercise  of  the 
power  of  eminent  domain,  with  appro- 
priate compensation,  and  that  a  denial 
of  such  compensation  is  a  taking  of  their 
property  without  due  process  of  law. 
A  right  to  compensation  is  asserted  in 
behalf  of  the  Michigan  Central  on  the 
ground  that  its  present  bridge  and  abut- 
ments form  no  obstruction  to  the  natural 
flow  of  the  Little  Calumet  river. 

It  will  be  observed  that  none  of  the 
lands  of  any  plaintiff  in  error  is  expro- 
priated. The  damage  they  suffer  is  con- 
fined to  a  temporary  inconvenience  in 
the  use  of  their  rights  of  way  pending 
the  construction  of  the  drain,  and  the 
necessity  for  making  substantial  ex- 
penditures of  money  in  order  to  pass 
their  railroads  over  the  new  water- 
course. But  the  record  shows  that  each 
of  the  companies  was  organized  and  had 
its  existence  under  the  general  laws  of 
the  state  for  the  incorporation  of  rail- 
road companies,  that  is  to  say,  an  act 
approved  May  11, 1852,  and  amendments 
thereto  (1  Ind.  Rev.  Stat.  1852,  p.  409; 
2  Bums's  Anno.  Stat.  [Ind.]  1914, 
§§  5176  et  seq.)  By  §  13  of  this  act  (as 
found  in  Burns,  §  5195)  it  is  declared: 
''Every  such  corporation  shall  possess 
the  general  powers,  and  be  subject 
[380]  to  the  liabilities  and  restrictions 
expressed  in  the  special  powers  follow- 
ing: .  .  .  Fifth:  To  construct  its 
road  upon  or  across  any  stream  of  water, 
watercourse,  highway,  railroad  or  canal, 
so  as  not  to  interfere  with  the  free  use 
of  the  same,  which  the  route  of  its  road 
shall  intersect,  in  such  manner  as  to 
afford  security  for  life  and  property; 
but  the  corporation  shall  restore  the 
stream  or  watercourse,  road  or  highway, 
thus  intersected,  to  its  former  state,  or 
in  a  sufficient  manner  not  to  unneces- 
sarily impair  its  usefulness  or  injure  its 
franchises." 

Concerning    the    duty    thus    imposed 

upon  railroad  companies  with  respect  to 

highway  crossings,  it  has  been  held  by 

the  supreme  court  of  Indiana  in  a  long 

line  of  cases  that  the  duty  is  applicable 

not  only  to  the  original  construction  of 

a  railroad  across  highways  then  in  exist* 

ence.  but  also  where  highways  are  laid 
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out  and  opened  across  a  railroad  after 
its  construction;  that  it  is  a  continuing 
duty,  requiring  the  railroad  to  keep  pace 
with'the  times,  and  the  increase  of  public 
travel,  the  change  of  methods  and  im- 
provements of  highways,  and  the  public 
desire  for  the  increased  ease  and  con- 
venience of  the  traveling  public.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Smith,  91  Ind. 
119,  121;  Evansville  &  T.  H.  R.  Co.  v. 
Crist,  116  Ind.  446,  454,  2  L.R.A.  450,  9 
Am.  St.  Rep.  865, 19  N.  £.  310;  Chicago, 
I.  &  L.  R.  Co.  V.  State,  158  Ind.  189, 
191,  63  N.  E.  224;  Chicago  &  S.  E.  R.  Co. 
V.  State,  159  Ind.  237,  240,  64  N.  E.  860; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  State, 
159  Ind.  510,  519,  65  N.  E.  508;  Lake 
Eric  ft  W.  R.  Co.  v.  Shelley,  163  Ind. 
36,  41,  71  N.  E.  151;  Southern  Indiana 
R.  Co.  V.  McCarrell,  163  Ind.  469,  473, 
71  N.  E.  156;  VandaUa  R.  Co.  v.  State, 
166  Ind.  219,  223,  117  Am.  St.  Rep.  370, 
76  N.  E.  980;  Cincinnati,  I.  &  W.  R.  Co. 
V.  Connersville,  170  Ind.  316,  323,  83  N. 
E.  503,  affirmed  by  this  court  in  218  U. 
S.  336,  54  L.  ed.  1060,  31  Sup.  Ct.  Rep. 
93,  20  Ann.  Cas.  1206;  New  York,  C. 
ft  St.  L.  R.  Co.  V.  Rhodes,  171  Ind.  521, 
625,  24  L.R.A.(N.S.)  1225,  86  N.  E.  840; 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v. 
Gregg,  181  Ind.  42,  53, 102.  N.  E.  961. 

But  in  the  Railroad  Act  streams, 
watercourses,  and  canals  are  mentioned 
along  with  roads  and  highways.  The 
terms  employed  are  broad  enough  to  in- 
clude artificial  [381]  watercourses, 
whether  employed  for  traffic,  for  irriga- 
tion, or  for  drainage.  And  accordingly 
it  has  been  held  by  the  supreme  court 
of  the  state  that,  with  respect  to  a 
public  ditch  constructed  under  the  Drain- 
age Act  of  1907,  railroad  companies  are 
under  the  same  duty  as  with  respect  to 
highways,  and  that  the  company  acquires 
its  right  of  way  subject  to  the  right  of 
the  state  to  extend  such  ditches  across 
it,  without  compensation  to  the  com- 
pany for  the  interruption  and  incon- 
venience, if  any,  or  for  increased  ex- 
pense or  risk,  or  for  the  cost  of  accom- 
modating the  railroad  line  to  the  cross- 
ing. Chicago  ft  E.  R.  Co.  v.  Luddington, 
175  Ind.  35,  38-40,  91  N.  E.  939,  93  N.  E. 
273;  Wabash  R.  Co.  v.  Jackson,  176  Ind. 
487,  490,  95  N.  E.  311,  96  N.  E.  466. 

No  question  is  made  but  that  the  set- 
tled law  of  the  state  is  as  we  have  stated 
it,  and  that  the  charter  obligations  of 
plaintiffs  in  error  are  such  as  we  have 
defined.  An  attempt  is  made  to  distin- 
guish the  Luddington  Case  upon  the 
ground  that  the  railroad  there  in  ques- 
tion was  within  the  drainage  district, 
and  the  Jackson  Case  upon  the  ground 
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that  the  railroad  had  built  an  embank- 
ment across  a  valley  without  providing 
sufficient  culverts  to  carry  off  the  water 
of  the  creek  in  time  of  heavy  rains.  It 
is  contended  that  sincci  in  the  present 
case,  the  Lake  Shore  &  Michigan  South- 
em  and  the  Chicago,  Indiana,  &  South- 
em  Roads  lie  upon  the  top  of  the  ridge 
between  the  Little  Calumet  river  and 
Lake  Michigan,  and  do  not  in  any  wise 
cause  or  contribute  to  the  marsh,  and 
are  not  benefited  by  the  proposed  drain- 
age, they  cannot  lawfully  be  included 
within  the  drainage  district.  And  as  to 
the  Michigan  Centra],  it  is  argued  that, 
since  its  bridge  as  heretofore  construct- 
ed does  not  obstruct  the  natural  flow  of 
the  stream,  it  cannot  be  subjected  to 
any  part  of  the  cost  of  the  drainage  sys- 
tem. These  distinctions,  and  a  reference 
made  in  the  same  connection  to  Myles 
Salt  Co.  V.  Iberia  &  St.  M.  Drainage 
Dist.  239  U.  S.  478,  60  L  ed.  392,  L.R.A. 
— ,  — ,  36  Sup.  Ct.  Rep.  204,  are  aside 
from  the  real  point  of  the  case.  The 
state  is  not  proposing  to  [382]  assess 
plaintiffs  in  error  for  benefits  with  re- 
spect to  the  drainage  project,  nor  to  tax 
them  for  its  support.  It  is  requiring 
them  merely  to  bear  the  cost  of  con- 
structing crossings  for  their  railroad 
lines  over  the  proposed  new  channel  and 
outlet,  ''so  as  not  to  interfere  with  the 
free  use  of  the  same,"  and  ''in  a  sufficient 
manner  not  to  unnecessarily  impair  its 
usefulness.''  With  respect  to*  this  duty, 
if  the  state  has  a  right  to  impose  it  in 
aid  of  the  drainage  project,  the  remote- 
ness or  proximity  of  the  area  to  be 
drained  is  wholly  immaterial. 

Li  view  of  the  obligations  assumed  by 
the  respective  companies  when  they  ac- 
cepted their  franchises  at  the  hands  of 
the  state,  it  is  very  clear  that  the  state 
may  exercise  its  police  power  in  laying 
out  an  artificial  watercourse  across  the 
rights  of  way  without  making  compensa- 
tion to  the  companies  for  the  incon- 
venience and  expense  to  which  they  arc 
thereby  subjected,  unless,  indeed,  it  be 
made  to  appear  that  the  power  is  being 
exerted  arbitrarily  or  wantonly,  or  for 
private  as  distinguished  from  public 
benefit,  or  otherwise  in  disregard  of  the 
fundamental  rights  of  the  companies 
concerned,  in  either  of  which  cases  there 
would  be  an  abuse  rather  than  an  exer- 
cise of  the  power,  and  the  project  could 
not  lawfully  be  carried  out  against  their 
opposition,  with  or  without  compensa- 
tion. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  252,  41  L.  ed.  979,  990,  17 
Sup.  Ct.  Rep.  581,  where  the  city  was 
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condemning  certain  parts  of  the  right  of 
way  of  the  railroad  for  the  opening  and 
widening  of  a  street  across  it,  and  odly 
nominal  compensation  was  awarded,  it 
was  contended  among  other  things  that 
the  company  was  deprived  of  its  prop- 
erty without  due  process  of  law  becausCi 
in  ascertaining  the  compensation,  the 
cost  of  constructing  gates  and  a  tower 
for  operating  them,  planking  the  cross- 
ing, filling  between  the  rails,  putting  in 
an  extra  rail,  and  the  annual  expense  of 
depreciations,  maintenance,  etc.,  were 
disregarded.  [383]  But  the  court  held 
that  since  the  company  took  its  charter 
and  laid  its  tracks  subject  to  the  condi- 
tion that  their  use  might  be  r^ulated  by 
the  state  so  as  to  insure  the  public  safe- 
ty, the  exercise  of  that  authority  by  the 
state  was  not  subject  to  a  condition  that 
the  company  should  be  indemnified  for 
the  damage  resulting  from  its  exercise. 
In  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  582,  595,  50  L.  ed.  596, 
605,  610,  26  Sup.  Ct.  Rep.  341,  4  Ann. 
Cas.  1175,  a  plan  of  drainage  required 
the  enlarging  and  deepening  of  a  natural 
Watercourse  over  which  the  railway 
crossed  by  a  bridge,  and  the  plan  could 
not  be  carried  out  without  the  removal 
of  certain  timbers  and  stones  placed  in 
the  creek  by  the  company  when  it  con- 
stmcted  the  foundation  for  the  bridge, 
and  these  could  not  be  removed  without 
destroying  the  foundation  and  rendering 
it  necessary  to  construct  another  bridge 
with  an  opening  wide  enough  to  carry 
the  increased  fiow  of  the  creek  under  the 
drainage  system  adopted.  The  court 
held  it  to  be  the  duty  of  the  railway 
company  at  its  own  expense  to  remove 
from  the  creek  the  bridge,  culvert,  tim- 
bers, and  stones  placed  there  by  it,  and 
at  its  own  expense  to  erect  and  maintain 
a  new  bridge  to  conform  to  the  regula- 
tion established  by  the  drainage  com- 
missioners under  the  authority  of  the 
state,  and  that  the  enforcement  of  such 
a  requirement  would  not  amount  to  a 
tailing  ^  private  property  for  public 
use  within  the  meaning  of  the  Constitu- 
tion. In  Cincinnati,  I.  &  W.  R.  Co.  v. 
Connersville,  218  U.  S.  336,  344,  54  L. 
ed.  1060,  1064,  31  Sup.  Ct.  Rep.  93,  20 
Ann.  Cas.  1206,  it  was  held  that  since 
the  railway  company  accepted  its  fran- 
chise from  the  state  subject  to  the  con- 
dition that  it  would  conform,  at  its  own 
expense,  to  any  reg^ulations  not  arbi- 
trary in  their  character  as  to  the  open- 
ing or  use  of  streets  which  had  for  their 
object  the  safety  of  the  public  or  the 
promotion  of  the  public  convenience,  the 

company  had  no  right  to  be  reimbursed 
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for  the  moneys  necessarily  expended  in 
eonstructing  a  bridge  over  a  public  street 
laid  out  through  its  embankment.  In 
Chicago,  M.  &  [884]  St.  P.  R.  Co.  v. 
Minneapolis,  232  U.  S.  430,  58  L.  ed. 
671,  34  Sup.  Ct.  Rep.  400,  the  same  doe- 
trine  was  applied,  and  held  to  sustain 
the  refusal  of  compensation  for  the  cost 
of  constructing  and  maintaining  a  rail- 
road bridge  across  a  gap  in  the  right 
of  way  made  by  the  construction,  under 
the  authority  of  the  state,  of  a  canal  to 
unite  two  lakes  that  formed  a  part  of  a 
public  park. 

It  requires  no  argument  to  show  that 
the  establishment  of  a  system  of  public 
drainage  in  the  interest  of  the  health 
and  general  welfare  of  the  people  is  like- 
wise an  object  that  legitimately  invokes 
the  exercise  of  the  police  power  of  the 
state.  New  Orleans  Gaslight  Co.  v. 
Drainage  Commission,  197  U.  S.  453,  460, 
49  L.  ed.  831,  834,  25  Sup.  Ct.  Rep.  471 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  561.  592,  50  L.  ed.  596,  609,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
Atlantic  Coast  Line  R.  Co.  v.  Goldsboro, 
232  U.  S.  548,  561,  58  L.  ed.  721,  727, 
34  Sup.  Ct.  Rep.  364. 

In  the  present  case  it  is  not  and  could 
not  reasonably  be  contended  that  the 
state  is  exercising  its  power  arbitrarily, 
or  wantonly,  or  for  a  private  benefit.  It 
cannot  be  doubted  that  the  general  ob- 
ject of  the  Drainage  Act  of  1907  is  to 
subserve  the  public  interest.  Its  2d  sec- 
tion requires  that  petitioners  for  the 
establishment  of  a  drainage  project  shall 
declare  their  opinion  "that  the  public 
health  will  be  improved,  or  that  one  or 
more  public  highways  of  the  county, 
or  street  or  streets  of,  or  within  the  cor< 
porate  limits  of  a  city  or  town,  will  be 
benefited  by  the  proposed  drainage,  or 
that  the  proposed  work  will  be  of  public 
utility."  [3  Burns's  Anno.  Stat.  (Ind.) 
1914,  §  6141,  p.  131.]  By  the  3d  section 
the  commissioners  are  required  to  con- 
sider whether  this  is  true,  and,  if  not,  the 
petition  is  to  be  dismissed;  and  by  §  4 
it  is  made  a  sufficient  ground  of  remon- 
strance, resulting,  if  sustained,  in  the 
dismissal  of  the  proceedings,  "that  the 
proposed  work  will  neither  improve 
the  public  health,  nor  benefit  any  public 
highway  of  the  county,  nor  be  of  pub- 
lic utility."  As  to  the  particular  project 
under  consideration,  it  is  specifically 
found,  as  we  have  seen,  that  a  public 
benefit  [385]  will  result.  In  the  Lud- 
dington  Case,  175  Ind.  38,  91  N.  E.  930, 

93  N.  E.  273,  it  was  expresslv  declared 
01  L.  ed. 


that  ditches  established  under  this  law 
are  public  ditches  of  the  state,  whose 
construction  and  repair  are  matters  of 
public  or  state  concern.  There  exists, 
therefore,  no  basis  for  holding  that,  by 
the  judgment  under  review,  the  property 
of  any  of  the  plaintiffs  in  error  is  taken 
without  due  process  of  law  within  the 
meaning  of  the  14th  Amendment. 

The  "equal  protection"  clause  of  the 
same  Amendment  is  invoked  upon  the 
ground  that  whereas  by  §  3  of  the  Drain- 
age Act  (Laws  1907,  p.  513;  3  Burns's 
Anno.  Stat.  [Ind.]  1914,  §  6142,  p.  135) 
the     commissioners     are     required     to 
"assess  the  benefits  or  damages  as  the 
case  may  be  to  each  separate  tract  of 
land  to  be  affected  thereby,  and  to  ease- 
ments held  by  railway  or  other  corpo- 
rations, as  well  as  to  cities,  towns,  or 
other  public  or  private  corporations,  in- 
cluding any  land,  rights,  easements  or 
water  power,  injuriously  or  beneficially 
aflfected,"  there  is  discrimination  in  the 
judgment,  in  that  an  award  is  made  in 
favor  of  Lake    county    for    damage  to 
bridges  and  highways,  while  compensa- 
tion to  plaintiffs  in  error  for  damages  to 
their    respective     roads,     and     to     the 
Michigan    Central    for   damages   to   its 
bridge,  is  denied.    But,  as  has  been  held 
many  times,  the  "equal  protection"  clause 
does  not  deprive  the  states  of  power  to 
resort  to  classification  for  purposes  of 
legislation;  and  unless  it  appears  that  a 
state  law  as  construed  and  applied  by 
the  state  court  of  last  resort  bases  dis- 
criminations upon  arbitrary  distinctions, 
we   cannot  judicially   declare   that   the 
state  has  refused  to  give  equal  protec- 
tion of  the  laws.    Singer  Sewing  Mach. 
Co.  V.  Brickell,  233  U.  S.  304,  315,  58 
L.  ed.  974,  979,  34  Sup.  Ct.  Rep.  493; 
Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233 
U.  S.  642,  650,  58  L.  ed.  1135,  1138,  34 
Sup.  Ct.  Rep.  678.    In  the  present  case 
the  supreme  court  of  Indiana  in  effect 
held  that  §  3  of  the  Drainage  Act  did 
not  entitle  a  railway  company  to  dam< 
ages  in  respect    of    its    right  of  way 
which  was  not  affected  by  the  proposed 
drainage  in  any  manner  otherwise  than, 
by  acceptance  of  its  charter,  [386]  it 
had  agreed  to  submit  to.  There  is  a  very 
evident  and  substantial  basis  for  a  dis- 
tinction that  denies  compensation  to  a 
private  corporation  in  such  a  case,  while 
at    the   same   time   allowing   compensa- 
tion to  a  public   corporation   that  has 
made  no  such  agreement. 
JTudgment  affirmed. 
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JESSE  Ia  HARNAGE  and  Delokee  Gm  k 
Oil  Companj,  Plffs.  in  Err., 

V. 

ANNIE  M.  MARTIN  and  Roth,  Argue,  ft 
Maire  Brothers  Oil  Gompanj. 

(See  S.  0.  Reporter's  ed.  386--304.) 

Courts  —  condnsiTeness  of  decision  oi 
Land  Department. 

1.  A  decision  of  the  Land  Department 
that  a  contestant  was  the  owner  of  the  im- 
proyements,  within  the  meaning  of  a  provi- 
sion of  the  Cherokee  Allotment  Act  of  July 
1,  1902  (32  Stat,  at  L.  716,  chap.  1375), 
§  11,  giving  such  owner  a  preferential  right 
to  the  allotment,  is  binding  on  the  courts 
unless  there  is  no  evidence  to  support  it, 
or  it  was  otherwise  the  result  of  some  er- 
ror of  law  on  the  part  of  the  officer  of  such 
Department. 

[For  other  cases,  see  Coorts,  I.  e,  6,  In  Disost 
Bup.    Ct.    1908.1 

Indian  allotments  —  ownership  of  im- 
provements —  preferential  right. 

2.  An  agreement  by  which  the  head  of 
an  Indian  family  gave  her  granddaughter 
the  right  to  select  some  portion  of  the  home 
place  as  her  allotment  may  fairly  be  held 
equivalent  to  giving  her  a  sufficient  interest 
in  improvements  thereon  to  support  a  pref- 
erential right  to  an  allotment  under  the 
Cherokee  Allotment  Act  of  July  1,  1902  (32 
Stat,  at  L.  716,  chap.  1375),  §  11,  providing 
that  the  land  may  be  selected  by  each  al- 
lottee so  as  to  include  his  improvements. 
[For  other  canes,  see  Indians,  vIII.,  in  Digest 

Sup.  Ct.  1008.] 

Indian  allotments  —  surplus  lands. 

3.  The  prohibition  in  the  Cherokee  Al- 
loviucnt  Act  of  July  1,  1902  (32  Stat,  at  K 
716,  chap.  1375),  §  18,  against  the  holding 
of  possession  by  a  member  of  the  tribe  by 
himself  or  through  another  of  lands  in  ex- 
cess of  110  acres  of  average  al lettable  lands 
for  himself,  and  a  like  amount  for  each  of 
his  minor  children,  does  not  apply  to  land 
not  in  excess  of  that  amount  which  the 
head  of  an  Indian  family,  in  addition  to 
her  own  holdings,  held  for  her  adult  grand- 
daughter, herself  a  member  of  the  tribe, 
since,  by  the  very  terms  of  such  section,  the 
granddaughter  could  hold  possession  by  her- 
self, or  through  another,  of  lands  not  ex- 
ceeding in  value  110  acres  of  average  al- 
lottable  lands,  and  thus  could  hold  the  lands 
by  her  grandmother  as  her  agent. 

[For  other  cni^eff.  see  Indians.  VIII..  in  Digest 
Sup.  Ct.  1008.1 

Indian   allotments  —  improvements  — 
preferential  right. 

4.  There  is  nothing  inconsistent  with  the 
policy  of  the  Cherokee  Allotment  Act  of  July 
1,  1902  (32  Stat,  at  L.  716,  chap.  1375), 
in  giving  to  a  tribal  member,  as  owner  of  a ' 


substantial  equitable  interest  in  the  im- 
provements upon  a  tract  of  land  when  the 
act  was  passed,  a  preferential  right  to 
select  that  as  her  allotment. 
[For  other  cases,  see  Indians,  VIII.,  in  Digest 
Sup.  Ct.  1908.1 

Judgment  —  res  judicata  —  parties. 

5.  Proceedings  resulting  in  a  judicial 
sale  of  improvements  upon  certain  Cherokee 
allotments  as  being  surplus  holdings  can 
have  no  effect  against  an  Indian  not  a  party, 
where  they  were  taken  long  after  her  ap- 
plication for  allotment. 
[For  other  cases,  see  Judgment,  III.  k.  tn 
Digest  Sup.   Ct.  1908.1 

[No.  112.] 

Argued  December  19,  1916.     Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Dis- 
trict Court  of  Washington  County,  in 
that  state,  in  favor  of  defendants  in  a 
suit  to  charge  the  legal  title  to  an  Indian 
allotment  with  a  trust  in  plaintiff's 
favor.    Affirmed. 

See  same  case  below,  40  Okla.  341, 136 
Pac.  154. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  Veasey  argued  the  cause, 
and,  with  Messrs.  Lloyd  A.  Rowland  and 
Jere  P.  O'Meara,  filed  a  brief  for  plain- 
tiffs in  error: 

This  court  has  jurisdiction. 

Ross  V.  Stewart,  227  U.  S.  630,  57  L. 
ed.  626,  33  Sup.  Ct.  Rep.  345;  Ross  v. 
Day,  232  U.  S.  110,  58  L.  ed.  528,  34 
Sup.  Ct.  Rep.  233 ;  Quinby  v.  Conlan,  104 
U.  S.  420,  26  L.  ed.  800 ;  Hy-Yu-Tse-Mil- 
Kin  V.  Smith,  194  U.  S.  401,  48  L.  ed. 
1039,  24  Sup.  Ct.  Rep.  676. 

Harnage,  the  plaintiff  in  error,  made 
the  original  selection  of  the  land  in  con- 
troversy. The  record  is  without  dispute 
as  to  this  fact.  Later,  the  defendant  in 
error  Martin  applied  for  the  land  before 
the  Land  Office  and  instituted  a  contest 
proceeding  against  Harnage  to  deter« 
mine  the  title  to  the  allotment.  There- 
fore, the  principle  for  which  we  are 
contending  is  that  the  only  circumstances 
which  would  uphold  the  validity  of  the 
claim  of  Martin  against  Harnage  for 
these  lands  was  the  fact  that  at  the  time 
the  lands  were  selected  by  Harnage, 
Martin  was  the  owner  of  the  improve- 


Ncte. — On  conclusiveness  of  judg- 
ments, generally — see  notes  to  Sharon 
V.  Terry,  1  L.R.A.  572;  Bollong  v.  Schuy- 
ler Nat.  Bank,  3  L.R.A.  142;  Wiese  v. 
San  Francisco  Musical  Fund  Soc.  7 
L.R.A.  577;  Morrill  v.  Morrill,  11  L,R.A. 
382 


155;  Shores  v.  Hooper,  11  L.R.A.  308; 
Bank  of  United  States  v.  Beverly,  11  L. 
ed.  U.  S.  76;  Johnson  Steel  Street  R.  Co. 
V.  Wharton,  38  L.  ed.  U.  S.  429;  and 
Southern  P.  R.  Co.  v.  United  States, 
42  L.  ed.  U.  S.  355. 
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ments  on  the  tract.  We  further  assert 
on  this  proposition  that  the  Secretary 
of  the  Interior  in  his  decision  erred  upon 
two  grounds:  First,  that  the  decision  it- 
self does  not  make  the  ownership  of  the 
improvements  the  determining  circum- 
stance in  the  issue  between  these  parties, 
and  secondly,  if  the  decision  of  the 
Secretary  of  the  Interior  did  proceed 
upon  this  theory,  then  it  must  fall  for 
the  reason  that  there  was  no  evidence 
in  the  record  before  the  Secretary,  nor 
was  there  evidence  before  the  supreme 
court  of  Oklahoma,  to  the  effect  that,  at 
the  time  Hamage  filed,  Martin  was  the 
owner  of  the  improvements  on  the  land 
in  controversy. 

Garfield  v.  Garfield,  211  U.  S.  249,  63 
L.  ed.  168,  29  Sup.  Ct.  Rep.  62 ;  Midland 
Oil  Co.  V.  Turner,  102  C.  C.  A.  368,  179 
Fed.  74;  Morrison  v.  Bumette,  83  C.  C. 
A.  391, 164  Fed.  617;  Evans-Snider-Buel 
Co.  V.  McFadden,  105  Fed.  293;  Wilcox 
V.  Jackson,  13  Pet.  498,  10  L.  ed.  264; 
Burfenning  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  163  U.  S.  321,  41  L.  ed.  175,  16 
Sup.  Ct.  Rep.  1018;  Deweese  v.  Rein- 
hard,  166  U.  S.  386.  41  L.  ed.  757,  17 
Sup.  Ct.  Rep.  340;  Shepley  v.  Cowan,  91 
U.  S.  330,  23  L.  ed.  424;  Hy-Yu-Tse- 
Mil-Kin  v.  Smith,  55  C.  C.  A.  216,  119 
Fed.  114,  194  U.  S.  401,  48  L.  ed.  1039, 
24  Sup.  Ct.  Rep.  676. 

The  court  erred  in  holding  and  decid- 
ing that  the  plaintiff  in  error  Hamage 
was  not  entitled  to  have  a  trust  declared 
in  his  favor  in  lands  patented  to  the 
defendant  in  error  Martin  by  virtue  of 
the  fact  that  the  record  herein  discloses 
that  Hamage  was  the  owner  of  the  im- 
provements upon  the  land,  and  there- 
fore entitled  to  select  the  same  in  allot- 
ment, by  virtue  of  the  provisions  of  an 
act  of  Congress,  approved  March  2, 
1907.  Accordingly,  the  plaintiff  in  error 
Hamage  was  deprived  of  a  title,  right, 
privilege,  or  immunity  claimed  by  virtue 
of  such  act,  and  the  decision  was  against 
the  right,  title,  privilege,  or  immunity 
claimed  by  Hamage  under  the  provisions 
thereof. 

Cowles  V.  Lee,  35  Okla.  159,  128  Pac. 
688 ;  Spade  ▼.  Morton,  28  Okla.  384,  114 
Pac.  724;  Ard  v.  Brandon,  156  U.  S.  537, 
39  L.  ed.  524,  15  Sup.  Ct.  Rep.  406; 
Tosemite  Valley  Case  (Hutchings  v. 
Low)  16  WalL  77,  21  L.  ed.  82;  Weeks 
V.  Bridgeman,  169  U.  S.  541,  40  L.  ed. 
253, 16  Sup.  Ct.  Rep.  72 ;  Garrett  v.  Wal- 
cott,  25  Okla.  674, 106  Pac.  848 ;  Wallace 
V.  Adams,  74  C.  C.  A.  540,  143  Fed.  721. 
See  also  Howe  v.  Parker,  111  C.  C.  A. 
466,  190  Fed.  738;  Ward  v.  Joslin,  186 
U.  S.  142,  46  L.  ed.  1093,  22  Sup.  Ct.  Rep. 
01  L.  ed. 


807;  United  States  Fidelity  ft  G.  Co.  v. 
Woodson  County,  76  C.  C.  A,  114,  145 
Fed.  144;  Laing  v.  Rigney,  160  U.  S. 
531,  40  L.  ed.  525, 16  Sup.  Ct.  Rep.  366; 
Delaware,  L.  &  W.  R.  Co.  v..  Converse, 
139  U.  S.  469,  35  L.  ed.  213, 11  Sup.  Ct. 
Rep.  569. 

The  supreme  court  of  Oklahoma,  being 
the  custodian  of  its  own  records,  the 
clerk  of  such  court  being  by  law  desig- 
nated as  the  only  one  authorized  by  law 
to  certify  to  and  exemplify  such  record, 
was  the  only  court  to  which  this  court 
could  properly  have  directed  its  writ  in 
order  to  procure  such  record. 

Atherton  v.  Fowler,  91  U.  S.  143,  23 
L.  ed.  265;  Underwood  v.  McVeigh,  131 
U.  S.  CXIX.  Appx.  and  21  L.  ed.  962. 

Mr.  Robert  J.  Boone  argued  the  cause, 
and|  with  Mr.  W.  L.  MacKenzie,  filed  a 
brief  for  defendants  in  error : 

The  writ  of  error  in  this  case  should 
have  been  directed  to  the  district  court 
of  Washington  county,  Oklahoma;  and 
although  the  supreme  court  attempted  to 
transmit  a  record,  such  purported  record 
would  not  give  this  court  jurisdiction. 

Thomas  v.  Thomas,  27  Okla.  784,  35 
L.R.A.(N.S.)  124,  109  Pac.  825,  113  Pac. 
1058,  Ann.  Cas.  1912C,  713;  PoUeys  v. 
Black  River  Improv.  Co.  113  U.  S.  81, 
28  L.  ed.  938,  5  Sup.  Ct  Rep.  369. 

There  was  no  Federal  question  in- 
volved in  the  trial  in  the  lower  court. 

Hamblin  v.  Western  Land  Co.  147  U. 
S.  531,  37  L.  ed.  267,  13  Sup.  Ct.  Rep. 
353 ;  Murdock  v.  Memphis,  20  Wall.  635, 
22  L.  ed.  444;  Hedriek  v.  Atchison,  T. 
&  S.  F.  R.  Co.  167  U.  S.  673,  42  L.  ed. 
320, 17  Sup.  Ct.  Rep.  922;  Montgomery's 
Manual  of  Fed.  Proc.  pp.  211,  212,  216. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  an  equity  action  involving 
the  right  to  an  allotment  of  land  in  the 
Cherokee  Nation,  containing  about  77 
acres.  The  plaintiff  in  error  Hamage 
and  the  defendant  in  error  Martin  are 
members  of  the  Cherokee  Tribe,  and 
rival  claimants  to  the  allotment.  The 
other  parties  are  two  oil  companies  that 
claim  under  Hamage  and  Martin  respec- 
tively, and  admittedly  have  no  higher 
rights  than  theirs.  Hamage  brought  an 
action  in  one  of  the  district  courts  of 
Oklahoma  for  the  purpose  of  charging 
the  legal  title  to  the  lands  in  question, 
which  stood  in  Mrs.  Martin,  with  a  trust 
in  his  favor,  upon  the  ground  that  the 
Secretarv  of  the  Interior,  through  a 
gross  misapprehension  of  the  facts  or 
an  error  of  law,  had  awarded  the  lan'^ 
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to  her,  when,  under  fhe  provisions  of 
the  Cherokee  Agreement  and  other  acts 
of  Congress  pertaining  to  the  subject,  it 
should  have  been  awarded  to  him. 

By  the  Agreement  (Act  of  July  1, 
1902,  chap.  1375,  32  Stat,  at  L.  716,  717) 
it  was  provided  as  follows: 

"Sec.  11.  There  shall  be  allotted  by 
the  Commission  to  the  Five  Civilized 
Tribes  and  to  each  citizen  of  the  Chero- 
kee Tribe,  .  .  .  land  equal  in  value 
to  one  hundred  and  ten  acres  of  the 
average  allotable  lands  of  [388]  the 
Cherokee  Nation,  to  conform  as  nearly 
as  may  be  to  the  areas  and  boundaries 
established  by  the  government  survey, 
which  land  may  be  selected  by  each  al- 
lottee so  as  to  include  his  improvements. 
*••.••*• 

"Sec.  18.  It  shall  be  unlawful  after 
ninety  days  after  the  ratification  of  this 
act  by  the  Cherokees,  for  any  member 
of  the  Cherokee  Tribe  to  inclose  or  hold 
possession  of,  in  any  manner,  by  himself 
or  through  another,  directly  or  indirect- 
ly, more  lands  in  value  than  that  of  one 
hundred  and  ten  acres  of  average  allot- 
table  lands  of  the  Cherokee  Nation, 
either  for  himself  or  for  his  wife,  or 
for  each  of  his  minor  children,  if  mem- 
bers of  said  tribe;  and  any  member  of 
said  tribe  found  in  such  possession  of 
lands,  or  having  the  same  in  any  man- 
ner inclosed,  after  the  expiration  of  nine- 
ty days  after  the  date  of  the  ratification 
of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor.'' 

By  §§  74  and  75  (p.  727)  the  act  was 
to  take  effect  upon  ratification  by  a  ma- 
jority of  the  legal  voters  of  the  Nation. 
It  was  thus  ratified  on  August  7,  1902. 

On  May  13,  1904,  Hamage  made  ap- 
plication to  the  Dawes  Commission  to 
have  the  land  in  controversy  allotted  to 
him,  and  his  application  was  granted. 
Thirteen  days  later  Mrs.  Martin  made 
a  similar  application,  and  this  was  re< 
fused  on  the  ground  of  the  prior  allot- 
ment to  Hamage;  thereupon  she  insti- 
tuted a  contest  before  the  commission 
against  the  Hamage  allotment.  It  came 
to  trial  before  the  Dawes  Commissioner 
in  September,  1907,  and  resulted  in  a 
decision  in  favor  of  Mrs.  Martin.  Ham- 
age appealed  to  the  Commissioner  of 
Indian  Affairs,  who  rendered  a  like  de- 
cision, and  this,  on  appeal  to  the  Secre- 
tary of  the  Interior,  was  afiSrmed;  and 
deeds  for  the  land  in  contest  were  made 
to  Mrs.  Martin  pursuant  to  the  act. 

Upon  the  trial  of  the  equity  case  plain- 
tiffs in  error  introduced  a  certified  tran- 
script of  all  proceedings  and  evidence  in 
the  contest  proceeding,  and  this  was  the ' 
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only  [389]  evidence  offered  that  was  at 
all  pertinent  to  the  question  we  have  to 
decide.  Defendants  in  error  demurred 
to  the  evidence,  and  the  demurrer  was 
sustained  and  the  bill  of  complaint  dis- 
missed. This  judgment  was  afi&rmed  by 
the  supreme  court  of  Oklahoma  (40 
Okla.  341,  136  P^c.  154). 

Hamage  having  admittedly  filed  first 
upon  the  land  in  controversy,  Mrs.  Mar- 
tin was  entitled  to  prevail  in  the  contest 
only  by  showing  that  at  the  time  of  the 
Hamage  filing  she  was  the  owner  of  the 
improvements,  within  the  meaning  of 
§  11  of  the  Agreement,  and  for  that  rea- 
son entitled,  under  the  provisions  of  the 
same  section,  to  take  this  particular  land 
for  her  allotment.  It  was  found  by  the 
Commissioner  to  the  Five  Civilized  Tribes 
who  heard  the  contest,  and  by  the  Com- 
missioner of  Indian  Affairs  and  the 
Secretary  of  the  Interior  who  heard  the 
successive  appeals,  that  Mrs.  Martin  was 
the  owner  of  the  improvements;  and  the 
only  question  for  our  determination  is 
whether  tj^is  decision  was  without  evi- 
dence to  support  it,  or  was  otherwise 
the  -result  of  some  error  of  law  on  the 
part  of  those  officers.  Ross  v.  Stewart, 
227  U.  S.  530,  535,  57  L.  ed.  626,  629, 
33  Sup.  Ct.  Rep,  345;  Ross  v.  Day,  2;^2 
U.  S.  110,  117,  58  L.  ed.  528,  530,  34 
Sup.  Ct.  Rep.  233;  Johnson  v.  Riddle, 
240  U.  S.  467,  474,  60  L.  ed.  752,  756, 
36  Sup.  Ct.  Rep.  393. 

Each  of  the  departmental  decisions 
was  made  in  writing,  but  the  findings 
are  somewhat  informal,  each  appeal 
having  resulted  in  adding  something  to 
what  had  been  found  before, — a  fact  not 
surprising,  since  the  testimony  is  very 
voluminous,  occupying  more  than  500 
pages  of  the  printed  transcript  in  this 
court.  The  following  is  an  outline  of 
the  facts  found:  Mrs  Martin  was  the 
granddaughter  of  an  Indian  woman 
known  as  Mary  Anderson,  or  Anson, 
afterwards  Mary  Thursday,  and  was  the 
daughter  of  William  Bob  Anson,  other- 
wise known  as  Wild  Bill.  She  had  a 
brother  known  as  Sam  Bob.  All  these 
parties  were  Delaware  Indians,  adopted 
into  the  Cherokee  Tribe,  and  as  such 
were  entitled  to  certain  Delaware  pay- 
ments from  the  government.  During 
Mrs.  Martin's  childhood,  she  and  [300] 
her  brother  and  their  parents  resided 
with  the  grandmother,  who  was  the  head 
of  the  family,  upon  an  improved  tract 
of  land  known  as  the  "old  home  place," 
located  south  and  west  of  the  land  in 
controversy.  Wild  Bill  died  in  1889,  and 
his  wife  about  the  same  time;  and,  after 
this,  such  payments  as  were  due  to  Wild 
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fiill  as  a  Delaware  were  paid  to  Mary 
Thnrsdayi  and  also  certain  small  pay- 
ments that  were  due  to  the  contestant. 
About  the  year  1891,  contestant,  then  a 
child  of  about  ten  years,  was  removed 
by  force  or  undue  influence  to  the  home 
of  a  Delaware  named  Frenchman,  and 
kept  there  until  the  Delaware  payments 
of  1891  and  1893,  averaging  over  $500 
each,  were  paid  to  the  members  of  the 
tribe.  The  payments  due  to  contestant 
were  collected  by  Frenchman,  who  ap- 
propriated them  to  his  own  use,  this 
having  been  his  object  in  assuming  con- 
trol over  the  child.  Later  she  was  sent 
away  to  school  at  the  expense  of  the  gov- 
ernment, and  afterwards  returned  to  the 
vicinity  of  her  home,  where  she  support- 
ed herself  by  her  labor.  In  November, 
1898,  when  i&e  was  about  eighteen  years 
of  age,  she  was  married  to  George  Mar- 
tin, and  shortly  after  this  she  and  her 
husband  visited  Mary  Thursday,  and  the 
latter  then  ascertained  that  contestant 
had  not  secured  any  land  for  future  al- 
lotment. (This  was  after  the  establish- 
ment of  the  Dawes  Commission,  and 
after  the  passage  of  the  Curtis  Act  of 
June  28,  1898  [chap.  517,  §  11,  30  Stat, 
at  L.  495-497],  when  the  allotment  of 
the  Indian  lands  in  the  then  territory 
was  in  contemplation;  Woodward  v.  De 
Graifenried,  238  U.  S.  284,  291,  59  L.  ed. 
1310,  1317,  35  Sup.  Ct.  Rep.  764.)  Dur- 
ing contestant's  absence  the  original 
home  place  had  been  added  to  by  the 
purchase  in  1893  of  the  improvements 
on  about  90  acres  of  land  lying  immedi- 
ately north  of  it  for  $800,  the  purchase 
price  having  been  paid  by  Mary  Thurs- 
day and  Sam  Bob  from  the  proceeds  of 
the  Delaware  payments,  and  the  bill  of 
sale  for  the  improvements  having  been 
made  to  them.  The  entire  place  then 
comprised  about  200  acres  of  improve- 
ments. Mrs.  [801]  Thursday,  recogniz- 
ing an  indebtedness  to  contestant  on 
account  of  having  received  Delaware 
payments  due  to  her  and  to  her  father, 
and  there  being  sufficient  land  for  herself 
and  Sam  Bob  and  contestant,  gave  to 
contestant  a  right  to  select  the  land  in 
controversy,  or  at  least  to  take  as  an  al- 
lotment some  portion  of  the  home  place, 
with  the  understanding  that  she,  Mary 
Thursday,  would  hold  it  until  the  time 
for  allotment,  which  was  done.  From 
the  time  of  the  making  of  this  arrange- 
ment  Mrs.  Martin  was  recognized  by 
her  grandmother  and  her  brother  as  hav- 
ing an  interest  in  the  place;  that  is,  a 
right  to  share  in  the  improvements  to 
the  extent  necessary  to  entitle  her  to  an 
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ing  her  involuntary  absence  from  home 
during  her  childhood.  It  was  contended 
that  Mary  Thursday,  at  the  time  of  the 
transaction  referred  to,  was  of  unsound 
mind,  but  this  was  overruled  as  unsup- 
ported by  the  evidence. 

It  appears  that  before  Mrs.  Martin 
filed  her  allotment  selection  Mrs.  Thurs- 
day had  located  her  own  allotment  in 
the  southern  part  of  the  home  place,  and 
Sam  Bob  had  located  his  in  the  northern 
part  and  the  land  lying  between  these 
was  left  for  Mrs.  Martin.  This,  in  view 
of  the  previous  agreement  of  Mrs.  Thurs- 
day, was  found  to  be  equivalent  to  a 
transfer  to  Mrs.  Martin  of  the  specific 
improvements  upon  the  intervening 
tract.  The  Department  found  that  after 
the  northern  and  southern  portions  of 
the  farm  were  merged  into  one  place 
there  was  a  recog^nized  community  of  in- 
terest among  the  members  of  the  fam- 
ily g^wing  out  of  their  relationship  and 
the  commingling  of  their  funds,  whereby 
Mrs.  Martin  had  an  interest  in  every 
part  of  the  family  holdings,  and  that 
when  Sam  Bob  elected  to  take  his  al- 
lotment in  the  northern  part  of  the  place 
and  Mary  Thursday  to  take  hers  in  the 
southern  part  they  impliedly  relin- 
quished to  the  contestant  as  the  remain- 
ing member  of  the  family  their  interest 
in  the  tract  of  land  lying  between. 

[302]  An  agreement  that  Mrs.  Mar- 
tin should  have  a  part  of  the  Thursday 
place  for  her  allotment  might  fairly  be 
held  to  be  equivalent  to  giving  her  a 
sufficient  inter<est  in  the  improvements 
to  support  a  preferential  right  to  the  al- 
lotment, for,  by  Cherokee  law,  owner- 
ship of  improvements  entitled  the  owner 
to  possession  of  the  land;  and  in  §  11 
of  the  Curtis  Act  there  was  a  proviso 
''that  whenever  it  shall  appear  that  any 
member  of  a  Tribe  is  in  possession  of 
lands,  his  allotment  may  be  made  out  of 
the  lands  in  his  possession,  including  his 
home,  if  the  holder  so  desires."  The 
same  general  policy  was  afterwards  car- 
ried into  §  11  of  the  Cherokee  Agree- 
ment, with  more  particular  recognition 
of  ownership  of  the  improvements  as  the 
decisive  point. 

The  contention  that  the  findings  were 
unsupported  by  evidence  cannot  be  sus- 
tained. The  evidence  is  to  some  extent 
circumstantial,  but  it  is  sufficient.  It 
was  contradicted  by  Wallace  Thursday, 
the  husband  of  Mary,  but  his  unreliabU- 
ity  was  clearly  shown. 

It  is  argued  that,  under  §  18  of  the 

Agreement,  Mrs.  Thursday's  possession, 

after  November  5  of  that  year  (ninety 
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lands  in  excess  of  the  value  of  110  acres 
of  average  allotable  lands  for  herself 
and  a  like  amount  for  each  of  her  minor 
children,  if  any,  was  unlawful,  and  that 
because  Mrs.  Martin  reached  the  age  of 
twenty-one  before  the  ratification  of  the 
Agreement,  Mrs.  Thursday  could  not 
lawfully  hold  for  her  any  part  of  the 
surplus  lands.  This  is  based  upon  a 
clear  misinterpretation  of  §  18,  the  very 
terms  of  which  permitted  Mrs.  Martin, 
as  a  member  of  the  Cherokee  Tribe,  to 
hold  possession,  by  herself  or  ''through 
another,''  of  lands  not  exceeding  in 
value  110  acres  of  average  allottable 
lands,  and  thus  authorized  her  to  hold 
the  lands  by  her  grandmother  as  her 
agent. 

There  is  no  question  that  the  improve- 
ments upon  the  allotment  in  question, 
as  well  as  upon  the  adjoining  lands, 
[393]  were  substantial  in  value,  and 
were  such  as,  under  the  tribal  law,  car- 
ried a  right  of  occupancy,  and  such  as 
were  recognized  in  §  11  of  the  Curtis 
Act  and  §  11  of  the  Agreement.  There 
is  nothing  inconsistent  with  the  policy 
of  the  latter  act  in  giving  to  Mrs.  Mar- 
tin, as  owner  of  a  substantial  equitable 
interest  in  the  improvements  that  were 
upon  the  tract  in  question  when  the  act 
was  passed,  a  preferential  right  to  select 
that  as  her  allotment.  The  policy  was 
to  give  recognition  to  the  established 
laws  and  customs  of  the  Cherokees 
(Const,  art.  I.,  §  2j  Laws  1892,  §§  706, 
761,  762),  under  which  citizens  of  the 
Nation  might  and  did  inclose  and  im- 
prove portions  of  their  common  domain 
and  thereby  establish  a  prior  right  to 
the  possession  of  those  lands,  transfer- 
able to  another  citizen  by  a  sale  of  the 
improvements.  The  agreement  substi* 
tuted  a  system  of  allotments  with  own- 
ership of  the  soil  in  the  place  of  a  mere 
possessory  right,  and  its  provisions  were 
intended  to  limit  the  quantity  of  land 
that  might  be  held  by  or  for  a  single 
citizen,  but  they  recog^zed  the  superior 
equity  of  an  owner  of  improvements 
over  that  of  a  citizen  who  had  no  such 
ownership,  and  the  precise  character  of 
the  ownership  was  of  little  consequence 
as  against  a  party  having  none  at  all. 

Among  the  records  that  were  intro- 
duced in  evidence  in  the  equity  suit  was 
an  application  made  in  the  year  1905 
to  the  Commissioner  to  the  Five  Civil- 
ized Tribes  by  Wallace  Thursday,  act- 
ing as  guardian  of  the  person  and  estate 
of  Sam  Bob,  a  minor  and  of  Mary  Thurs- 
day, an  insane  person,  for  the  sale  of 
the  improvements  upon  the  allotment  in 
controversy  as  surplus  holdings  of  those 
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Indians,  and  certain  otders  made  in  the 
same  year  by  the  United  States  court 
for  the  northern  district  of  the  Indian 
Territory  upon  the  application  of  Y*'al- 
lace  Thursday,  authorizing  him  in  the 
same  capacity  to  sell  the  improvements 
to  Hamage.  But  as  Mrs.  Martin  was 
not  a  party  to  these  proceedings,  and 
they  were  taken  long  after  [394]  the 
filing  of  her  application  for  allotment,, 
they  can  have  no  effect  as  against  her. 

Since  we  are  convinced  that  the  de- 
cision of  the  Supreme  Court  of  Okla- 
homa deprived  plaintiffs  in  error  of  no 
right  to  which  they  were  entitled  under 
the  laws  of  the  United  States,  it  results 
that  the  judgment  must  be  and  it  is  af- 
firmed* 


JOSIE  C.  BAKER,  Individually  and  as  Ad- 
ministratrix of  Charles  Baker,  Deceased, 
Plff.  in  Err., 

V. 

BAKER,  ECCLES,  ft  COMPANY  and  Au- 
gusta H.  Baker,  Individually  and  as  Ad- 
ministratrix of  Charles  Baker,  Deceased. 

(See  S.  C.  Reporter's  ed.  304-405.) 

Judgment  —  of  sister  state  —  against 
nonresident  —  full  faith  and  credit 
—  due  process  of  law. 

The  asserted  right  of  the  mother  of 
an  intestate  to  share  as  distributee  in  the 
personal  property  situate  in  the  state  of 
the  mother's  residence,  such  as  shares  of 
stock  in  a  corporation  of  that  state,  having 
no  situs  outside  of  its  own  state,  and  a 
claim  of  indebtedness  against  the  same  cor- 
poration, cannot,  consistently  with  due  proc- 
ess of  law,  be  adjudicated  adversely  by 
decrees  of  courts  of  another  state,  adjudg- 
ing that  the  decedent  was  domiciled  there 
and  that  his  widow  was  the  sole  distributee, 
where  those  courts  acquired  no  jurisdiction 
over  the  person  of  the  mother  or  over  the 
corporation,  either  by  service  of  process 
within  the  state  or  by  appearance,  and  such 
decrees  are,  therefore,  not  entitled,  by  vir- 
tue of  the  full  faith  and  credit  provisions 
of  U.  S.  Const,  art.  4,  §  1,  and  U.  8.  Rev. 
Stat.  §  905,  to  extraterritorial  recognition 

Note. — ^As  to  full  faith  and  credit  to 
be  given  to  state  records  and  judicial 
proceedings — see  notes  to  Lindley  ▼. 
O'Reilly,  1  L.R.A.  79;  Cummington  v. 
Belchertown,  4  L.R.A.  131 ;  Rand  ▼.  Han- 
son, 12  L.R.A.  574;  Wiese  ▼.  San  Fran- 
cisco Musical  Fund  Soc.  7  L.R.A.  578; 
MiUs  V.  Duryee,  3  L.  ed.  U.  S.  411; 
D'Arcy  v.  Ketchum,  13  L.  ed.  U.  S.  648 ; 
and  Huntington  v.  Attrill,  36  L.  ed.  U. 
S.  1123. 
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•0  far  as  thej  affect  the  ownership  of  the 

froperty  in  question. 
For  other  cases,  see  Jadgment,  VI.  b;  Con- 
itltational  Lsw,  096-724,  In  Digest  Sup.  Ct. 
1908.] 

[No.  116.1 

Argaed  December  19,  1916.    Decided  Janu- 
ary 8,  1917. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a 
decree  which  directed  the  entry  of  a  de- 
cree in  the  Circuit  Court  of  McCracken 
County,  in  that  state,  determining  the 
domicil  of  an  intestate  and  the  distribu- 
tion of  his  personal  estate  situate  with- 
in that  state.    Affirmed. 

See  same  case  below,  162  Ky.  683, 
LJI.A.1917C,  171,  173  S.  W.  109. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  A«  Pitts  argued  the  cause, 
and,  with  Mr.  E.  W.  Ross,  filed  a  brief 
for  plaintiff  in  error: 

A  domiciliary  administrator  of  an  es- 
tate takes  title  to  the  entire  personal 
estate  of  the  deceased,  wherever  it 
may  be  situated;  it  is  to  be  regarded  as 
a  unit,  located  at  the  domicil  of  the  de- 
ceased; and  its  succession  or  distribu- 
tion is  governed  by  the  lex  domicilii  of 
the  deceased. 

Wilkins  v.  Ellett,  9  Wall.  740,  19  L. 
ed.  586;  Wilkins  v.  Ellett,  108  U.  S.  256, 
27  L.  ed.  718,  2  Sup.  Ct.  Rep.  641;  1 
Williams,  Ezrs.  &  Admrs.  6th  Am.  ed. 
650;  Id.  vol.  2,  p.  1526;  vol.  3,  p.  1642; 
Thompson  v.  Advocate-General,  12  Clark 
&  F.  1,  8  Eng.  Reprint,  1294,  9  Jur.  217. 

From  the  fact  that  the  title  to  all  the 
personal  estate  vests  in  the  domiciliary 
administrator  when  qualified,  it  neces- 
sarily follows  that  it  does  not  vest  in 
the  distributees.  They  take  no  title  un- 
til distribution  is  ordered,  or  the  right 
to  distribution  is  accrued;  and  it  is  well 
settled  that  they  can  maintain  no  action 
or  suit  to  recover  their  shares  until  after 
administration  and  the  payment  of  debts 
and  an  order  or  decree  for  distribution 
is  made  or  is  due  to  be  made, — ^this  being 
necessary  to  the  transmission  of  title  to 
them. 

Whit  V.  Ray,  26  N.  C.  (4  Ired.  L.)  14; 
Davidson  v.  Potts,  42  N.  C.  (7  Ired.  Eq.) 
272;  Carter  v.  Greenwood,  58  N.  C.  (5 
Jones,  Eq.)  410;  Sharp  v.  Farmer,  20 
N.  C.  255  (4  Dev.  &  B.  L.)  122;  Alex- 
ander V.  Barfield,  6  Tex.  400;  Miller  v. 
Eatman,  11  Ala.  609 ;  Cochran  v.  Thomp- 
son, 18  Tex.  652;  Downer  v.  Downer, 
9  Pa.  302 ;  Kellar  v.  Beelor,  5  T.  B.  Mon. 
574;  Wilkinson  v.  Perrin,  7  T.  B.  Mon. 

217;  Jenkins  v.  Freyer,  4  Paige,  51; 
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Weeks  v.  Jewett,  45  N.  H.  540;.  Tappan 
V.  Tappan,  30  N.  H.  50 ;  Woodin  v.  Bag- 
ley,  13  Wend.  453;  Beecher  v.  Crouse, 

19  Wend.  306;  Lawrence  v.  Wright,  23 
Pick.  128;  Marshall  v.  King,  24  Miss. 
85;  Allen  v.  Simons,  1  Curt.  C.  C.  124, 
Fed.  Cas.  No.  237. 

Domiciliary  and  ancillary  administra- 
tions are  distinguishable. 

Wilkins  v.  Ellett,  9  WaU.  740,  19  L. 
ed.  586;  18  Cyc.  1228;  13  Am.  &  Eng. 
Enc.  Law,  2d  ed.  931-934. 

The  title  of  the  ancillary  or  local  ad- 
ministrator, in  a  state  other  than  that 
of  the  intestate's  domicil,  is  limited  to 
the  purposes  of  administration  only;  that 
is,  collection  or  liquidation  of  the  assets 
and  the  payment  of  debts;  and  does  not 
extend  to  the  purpose  of  distribution  of 
the  residuum, — that  is  to  be  transmitted 
to  the  court  of  the  domicil,  or  the  domi- 
ciliary administrator. 

Wilkins  v.  Ellett,  9  WaU.  740,  19  L. 
ed.  586;  Hayes  v.  Pratt,  147  U.  S.  557, 
37  L.  ed.  279, 13  Sup.  Ct.  Rep.  503. 

We  concede  that  where,  by  statute,  a 
county  court  has  jurisdiction  to  grant 
letters  of  administration  on  various 
grounds  other  than  local  domicil, — as,  for 
example,  where  property  is  located,  real 
or  personal,  where  debtors  reside,  where 
the  deceased  died,  and  the  like, — the 
mere  grant  of  letters  will  not  operate  as 
an  adjudication  of  domicil;  and  we  may 
also  concede,  without  at  all  impairing  the 
force  of  our  contention,  that  the  adjudica- 
tion of  domicil  in  a  grant  of  administra- 
tion, when  not  necessary  to  the  validity  of 
the  grant,  will  not  be  conclusive  of 
domicil  in  another  state.  This  is  the  ex- 
tent of  the  decisions  of  this  court  in 
Thormann  v.  Frame,  176  U.  S.  350,  44  L. 
ed.  500,  20  Sup.  Ct.  Rep.  .446;  Overby 
V.  Gordon,  177  U.  S.  214,  44  L.  ed.  741, 

20  Sup.  Ct.  Rep.  603. 

But,  most  obviously,  the  question  is  a 
different  one  where  there  is  an  actual  ad- 
judication of  domicil,  which  is  necessary 
to  the  exerdse  of  expressly  granted  jur- 
isdiction to  make  distribution  of  an  es- 
tate. 

De  Mora  v.  Concha,  L.  R.  29  Ch.  Div. 
268,  33  Week.  Rep.  846,  L.  R.  11  App. 
Cas.  541;  Bouchier  v.  Taylor,  4  Bro.  P. 
C.  708,  2  Eng.  Reprint,  481;  Tompkins 
V.  Tompkins,  1  Story,  547,  Fed.  Cas.  No. 
14,091. 

While  the  county  court  in  Tennessee 
has  not  general  common-law  jurisdiction 
over  all  subjects,  but  has  cognizance  only 
of  certain  subjects  specified  in  the  stat- 
utes of  the  state,  it  has,  nevertheless,  over 
those  subjects,  a  general  and  superior 
jurisdiction  which  entitles  its  judgments 
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and  docreeB,  pronounced  within  its  field, 
to  the  benefit  of  all  the  presumptions, 
and  to  all  the  force  and  effect,  which  ap- 
pertain to  the  judgments  and  decrees  of 
courts  of  general  common-law  jurisdic- 
tion. 

Brien  v.  Hart,  6  Humph.  130;  Peacock 
V.  Bell,  1  Wms'  Saund.  74,  85  Eng.  Re- 
print, 84;  Wilson  v.  Frazier,  2  Humph. 
30;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Mahoney,  5  Pick.  311,  15  S.  W.  652; 
D'Arusment  v.  Jones,  4  Lea,  251,  40  Am. 
Rep.  12;  14  Am.  L.  Rev.  337. 

Judgments  and  decrees  of  the  chancery 
court,  based  on  constructive  service,  are 
conclusive. 

2  Black,  Judgm.  2d  ed.  chap.  20,  §§ 
635,  639,  643,  645,  646;  Woodruff  v.  Tay- 
lor, 20  Vt.  65 ;  Holmes  v.  Oregon  &  C.  R. 
Co.  9  Fed.  229;  Willetts's  Appeal,  50 
Conn.  330;  Williams  v.  Saunders,  5 
Coldw.  60;  Doglioni  v.  Crispin,  L.  R.  1 
H.  L.  301,  35  L.  J.  Prob.  N.  S.  129,  15 
L.  T.  N.  S.  44;  Kilcrease  v.  Blythe,  6 
Humph.  378;  Hopper  v.  Fisher,  2  Head. 
253;  Gilchrist  v.  Cannon,  1  Soldw.  581; 
McGavock  v.  Bell,  3  Coldw.  513;  Town- 
send  V.  Townsend,  4  Coldw.  70,  94  Am. 
Dec.  185;  Clay  brook  v.  Wade,  7  Coldw. 
555;  Walker  v.  CottreU,  6  Baxt.  275; 
Howard  v.  Jenkins,  5  Lea,  176;  Allen 
V.  Gilliland.  6  Lea,  521;  Davis  v. 
Reaves,  7  Lea,  585;  Posey  v.  Eaton,  9 
Lea,  500;  Harris  v.  McClanahan,  11 
Lea,  181;  Pope  v.  Harrison,  16  Lea, 
82;  Robertson  v.  Winchester,  85  Tenn. 
171,  1  S.  W.  781 ;  Franklin  v.  Franklin, 
91  Tenn.  119,  18  S.  W.  61;  Reinhardt  v. 
Nealis,  101  Tenn.  169,  46  S.  W.  446; 
Wilkins  v.  McCorkle,  112  Tenn.  688,  80 
S.  W.  834;  Mills  v.  Duryee,  7  Cranch, 
484,  3  L.  ed.  413;  Voorhees  v.  Jackson, 
10  Pet.  449,  9  L.  ed.  490 ;  Cooper  v.  Rey- 
nolds, 10  Wall.  308,  19  L.  ed.  931;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565 ; 
Applegate  v.  Lexington  &  C.  C.  Min.  Co. 
117  U.  S.  255,  29  L.  ed.  892,  6  Sup.  Ct. 
Rep.  742;  Huling  v.  Kaw  Valley  R.  & 
Improv.  Co.  130  U.  S.  559,  32  L.  ed.  1045, 
9  Sup.  Ct.  Rep.  603;  Arndt  v.  Griggs, 
134  U.  S.  316,  33  L.  ed.  918,  10  Sup.  Ct. 
Rep.  557;  Hanley  v.  Donoghue,  116  U.  S. 
1,  29  L.  ed.  635,  6  Sup.  Ct.  Rep.  242; 
Andrews  v.  Andrews,  188  U.  S.  14,  47  L. 
ed.  366,  23  Sup.  Ct.  Rep.  237;  Tilt  v. 
Kelsey,  207  U.  S.  43,  52  L.  ed.  95,  28  Sup. 
Ct.  Rep.  1;  Burbank  v.  Ernst,  232  U.  S. 
162,  58  L.  ed.  551,  34  Sup.  Ct.  Rep.  299. 

The  legal  situs  of  corporate  stocks,  for 
the  purpose  of  intestate  succession,  is 
the  domicil  of  the  owner;  and,  as  person- 
al property,  they  are  governed  by  the  law 
of  the  deceased  owner's  last  domicil. 

Lowndes   v.    Cooch,   87   Md.   478,  40 
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L.R.A.  380,  39  AtL  1045,  22  Am.  A;  Eng. 
Enc.  Law,  2d  ed  1356;  18  Cyc  123L 

Mr.  Charles  K.  Wheeltr  argued  the 
cause,  and,  with  Messrs.  Danid  Henry 
Hughes  and  James  Guthrie  Wheeler, 
filed  a  brief  for  defendants  in  error: 

A  judgment  of  a  county  court  ap- 
pointing an  administrator  is  of  no  proba- 
tive force  upon  the  question  of  domicil  in 
a  contest  in  a  court  of  a  foreign  state,  in 
the  course  of  proceedings  for  the  admin- 
istration of  assets  witibin  such  foreign 
state. 

Overby  v.  Gordon,  177  U.  S.  214,  44  L. 
ed.  741, 20  Sup.  Ct.  Rep.  603;  Thormann 
V.  Frame,  176  U.  S.  350,  44  L.  ed.  500, 
20  Sup.  Ct.  Rep.  446 ;  Vaughan  v.  North- 
up,  15  Pet.  1, 10  L.  ed.  639 ;  Story,  Confl. 
L.  p.  850,  §  514;  18  Cyc.  1221;  1  Free- 
man,  Judgm.  p.  186,  §  120;  Fletcher  v. 
Sanders,  7  Dana,  345,  32  Am.  Dec.  96; 
Jacob  V.  Louisville  &  N.  R.  Co.  10  Bush, 
263;  Miller  v.  Swan,  91  Ky.  36, 14  S.  W. 
964;  Masters  v.  Bienker,  87  Ky.  1,  7  S. 
W.  158. 

A  foreign  judgment  is  impeachable  for 
want  of  personal  service  within  the  jur- 
isdiction of  the  defendant,  this  being  in- 
ternationally essential  to  jurisdiction  in 
all  cases  in  which  the  defendant  is  not  a 
subject  of  the  state  entering  judgment, 
and  it  is  competent  for  a  defendant  in  an 
action  on  a  judgment  of  a  sister  state,  as 
in  an  action  on  a  foreign  judgment,  to 
set  up  as  a  defense  want  of  jurisdiction, 
in  that  he  was  not  an  inhabitant  of  the 
state  rendering  the  judgment,  and  had 
not  been  served  with  process,  and  did  not 
enter  his  appearance. 

Old  Wayne  Mut.  Life  Asso.  v.  McDon- 
ough,  204  U.  S.  8,  51  L.  ed.  345,  27  Sup. 
Ct.  Rep.  236;  Grannis  v.  Ordean,  234  U. 
S.  385,  58  L.  ed.  1363,  34  Sup.  Ct.  Rep. 
779;  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  ed.  565;  National  Exch.  Bank  v. 
WUey,  195  U.  S.  257,  49  L.  ed.  184,  25 
Sup.  Ct.  Rep.  70 ;  Thompson  v.  Whitman, 
18  WaU.  457,  21  L.  ed.  897;  D'Arcy  v. 
Ketchum,  11  How,  165,  13  L.  ed.  648; 
Wharton,  Confl.  L.  §§  32,  654;  Story, 
Confl.  L.  §§  539,  540;  Williams  v.  Pres- 
ton,  3  J.  J.  Marsh.  600,  20  Am.  Dec.  179 ; 
Rogers  v.  Coleman,  Hardin  (Ky.)  413,  3 
Am.  Dec.  733;  Cobb  v.  Haynes,  8  B.  Mv7n. 
137;  Harris  v.  John,  6  J.  J.  Marsh.  257. 

No  court  can  acquire  jurisdiction, 
either  of  person  or  property,  simply  by 
holding  that  it  has  jurisdiction. 

Calhoun  v.  Bryant,  28  S.  D.  266,  133 
N.  W.  266. 

The  very  rule  that  a  personal  status  ac- 
companies a  man  everjrwhere  is  admitted 
to  have  this  qualification :  that  it  does  not 
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militate  against  the  law  of  the  eonntry 
where  the  consequences  of  that  status  are 
sought  to  be  enforced. 

Doe  ▼.  Vardill,  5  Bam.  &  C.  455,  108 
Eng.  Reprinty  169;  Story,  Confl.  L.  p. 
122,  §  87. 

Where  administrators  are  appointed 
in  different  states,  personal  property 
coming  into  the  hands  of  each  administra- 
tor in  such  states^is  made  subservient  to 
the  rights  of  creditors,  legatees,  and  dis- 
tributees who  are  resident  within  the 
country. 

Story,  Confl.  L.  §  613,  p.  843;  Harvey 
T.  Richards,  1  Mason,  381,  Fed.  Gas.  No. 
6A84. 

What  the  Kentucky  courts  will  do  with 
the  property  of  the  decedent  in  this  state 
is  a  matter  for  its  determination;  neither 
comity  nor  law  requires  it  to  work  an  in- 
justice to  its  own  citizens,  or  to  deprive 
them  of  property  to  which,  under  our 
law,  they  are  entitled.  The  matter  is  one 
of  judicial  discretion  of  the  court. 

Bertin's  Estate,  245  Pa.  256,  L.R.A. 
1915A,  431,  91  Atl.  669. 

It  is  a  mere  question  of  expediency. 

Sanford  v.  Thompson,  18  Ga.  554. 

The  title  of  the  domiciliary  administra- 
trix is  one  of  trust  for  administration 
only.  The  distributees,  even  before  the 
appointment  of  an  administrator,  may  in- 
voke the  aid  of  a  court  to  prevent  waste, 
destruction,  or  damage  to  the  personal 
property. 

11  R.  C.  L.  p.  61. 

The  title  is  not  in  his  own  right,  but  as 
a  trustee,  for  the  benefit  of  those  having 
claims  against  the  estate,  and  for  the  dis- 
tributees. 

18  Cyc.  205;  Blackman  v.  Baxter,  125 
Iowa.  118.  70  L.R.A.  250. 100  N.  W.  75, 
2  Ann.  Gas.  707 ;  Garroll  v.  United  States, 
13  Wall.  151,  20  L.  ed.  565. 

For  the  purposes  of  administration, 
the  situs  of  a  certificate  of  stock  of  a  cor- 
poration, owned  by  a  decedent,  is  in  the 
state  where  the  corporation  was  organ- 
ised and  has  its  principal  place  of  busi- 
ness, since  it  is  the  situs  of  the  corpora- 
tion, and  not  the  domicil  of  the  holder 
of  the  certificate,  that  determines. 

11  R.  G.  L.  p.  539;  Gra3rson  v.  Robert- 
son, 122  Ala.  330,  82  Am.  St  Rep.  80, 
25  So.  229;  Young  v.  South  Tredegar 
Iron  Go.  85  Tenn.  189,  4  Am.  St.  ttep. 
752,  2  S.  W.  202. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

The  Federal  question  presented  in  this 
record  is  whether  the  court  of  appeals  of 
Kentucky  gave  such  faith  and  credit  to 

eertain  judicial  proceedings  of  the  state 
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of  Tennessee  as  were  required  by  art.  4, 
§  1,  of  the  Gonstitution,  ahd  the  act  of 
Gongress  passed  in  pursuance  thereof 
(Act  of  May  26,  1790,  chap.  11,  1  Stat, 
at  L.  122,  Rev.  Stat  §  905,  Gomp.  Stat. 
1913,  §  1519). 

The  facts  are  as  follows:  Gharles 
Baker  died  in  September,  1912,  the  owner 
of  certain  real  and  personal  property  in 
Hardin  county,  Tennessee,  and  of  270 
shares  of  stock  of  Baker,  Eccles,  &  Gom- 
pany,  a  Kentucky  corporation,  of  the 
par  value  of  $27,000,  and  a  daim  of  sev- 
eral thousand  dollars  against  that  cor- 
poration for  surplus  profits.  He  left  a 
widow,  Josie  G.  Baker,  now  plaintiff  in 
error,  and  a  mother,  Augusta  H.  Baker, 
one  of  the  defendants  in  error.  He  ap- 
pears to  have  left  no  children  or  descend- 
ants, nor  any  considerable  indebtedness, 
and  the  personal  estate,  if  distributable 
according  to  the  laws  of  Tennessee,  would 
go  entirely  to  the  widow;  if  distributable 
according  to  the  laws  of  Kentucky,  it 
would  go  one  half  to  the  widow,  the  other 
half  to  the  mother.  The  place  of  his 
domicil,  admittedly  determinative  of  the 
law  of  distribution,  was  in  controversy. 

[396]  Shortly  after  his  death  the 
widow  applied  to  the  county  court  of 
Hardin  county,  Tennessee,  for  letters  of 
administration.  The  proceedings  were  ex 
parte,  and  her  application  was  granted, 
the  order  of  the  court  appointing  her  ad- 
ministratrix reciting  that  at  the  time  of 
his  death  the  residence  of  Gharles  Baker 
was  in  that  county.  Afterwards,  and  in 
December,  1912,  the  widow  presented  to 
the  same  court  a  settlement  of  her  ac- 
counts  as  administratrix,  and  an  order 
was  made  reciting  that  it  appeared  from 
proof  that  Gharles  Baker  died  intestate, 
and  at  the  time  of  his  death  was  a  resi- 
dent of  Hardin  county,  Tennessee,  and 
that  he  left  no  children  or  descendants 
of  such  surviving,  but  left  surviving  his 
widow,  the  said  Josie  G.  Baker,  and  under 
the  laws  of  Tennessee  she,  as  widow,  was 
entitled  to  all  of  the  surplus  personal 
property;  whereupon  it  was  ordered  that 
she,  as  administratrix,  transfer  and  de- 
liver  to  herself,  as  the  widow  of  the  de- 
ceased, all  of  the  personal  estate  in  her 
possession,  including  the  stock  in  the 
Kentucky  corporation,  the  certificates  for 
which  s^  held.  Subsequently,  and  on 
December  28, 1912,  the  widow,  individual- 
ly and  as  administratrix,  filed  in  the 
chancery  court  of  Hardin  county,  Tennes- 
see, her  bill  of  complaint  against  Mrs. 
Augusta  H.  Baker,  the  mother,  as  a  non- 
resident of  Tennessee  and  a  resident  of 
the*  state  of  Kentucky,  and  also  against 
several  persons  who  were  residents  of 


30&-309 


8UPBEME  CX)URT  OF  THE  UNITED  STATES. 


Oct. 


Tennessee,  setting  np  her  appointment 
as  administratrix,  averring  that  her  hus- 
band died  intestate,  a  resident  of  and 
domiciled  in  Tennessee,  leaving  his  widow 
as  his  sole  heir  and  distributee,  and  his 
mother  and  a  brother  his  only  heirs  at 
law.  The  bill  further  set  up  the  widow's 
ownership  of  the  stock  in  Baker,  Ecdes, 
&  Company,  and  averred  that  the  mother 
was  asserting  an  interest  in  one  half  of 
the  personal  estate  left  by  the  intestate, 
upon  the  theory  that  he  died  a  resident  of 
Kentucky  and  that,  under  the  laws  of 
that  state,  the  mother  was  entitled  to  one- 
half  of  his  surplus  personal  estate. 
[307]  The  prayer  was  (inter  alia)  that 
the  mother  be  brought  before  the  court  in 
the  manner  provided  for  nonresidents  and 
be  required  to  assert  whatever  claim  she 
might  have  to  the  estate  left  by  the  de- 
ceased; and  that  it  might  be  adjudged 
that  Charles  Baker  died  a  resident  of 
Tennessee,  and  that  complainant,  as  his 
widow,  was  the  sole  distributee  and  enti- 
tled to  all  of  his  personal  estate.  Upon 
the  filing  of  the  bill  an  order  ofpublica- 
tion  was  made,  citing  Augusta  H.  Baker 
as  a  nonresident  to  make  defense  upon  a 
day  named,  and,  she  having  failed  to  ap- 
pear, the  bill  was  taken  for  confessed 
against  her,  and  eventually  a  decree  was 
made  ''that  the  said  Charles  Baker  at  the 
time  of  his  death  was  a  citizen  of  and  bad 
his  domicil  at  Savannah,  Tennessee,  and 
that  the  complainant,  as  his  widow,  is  his 
sole  distributee,  and  as  such  entitled  to 
all  of  the  personal  estate  of  the  said 
Charles  Baker,  after  pajrment  of  such 
debts  as  were  owed  by  him  at  the  time  of 
his  death,"  and  also  that  the  titie  to  the 
stock  of  Baker,  Eccles,  &  Company  was 
in  complainant,  and  that  she  was  entitled 
to  have  a  new  certificate  or  certificates  in 
her  own  name  issued  by  the  corporation 
in  lieu  of  the  certificates  issued  to  said 
Charles  Baker,  and  was  entitled  to  receive 
from  the. corporation  the  amount  of  the 
accumulated  profits  and  surplus  and  other 
amounts  due  from  it  to  the  decedent. 

Meanwhile,  the  county  court  of  Me- 
Cracken  county,  Kentucky,  had  granted 
letters  of  administration  to  Mrs.  Augusta 
H.  Baker,  the  mother,  and  she,  as  such  ad- 
ministratrix, filed  a  petition  in  the  Mc- 
Cracken  circuit  court  for  a  settlement  of 
the  estate,  making  the  widow  and  Baker, 
Ecdes,  &  Company  defendants.  The 
widow  did  not  appear,  and  a  judgment 
was  rendered  that  Charles  Baker  died  a 
resident  of  McCracken  county,  Kentucky, 
and  that,  under  the  law  of  that  state,  the 
mother  and  the  widow  were  each  entitled 
to  one  half  of  the  surplus  of  the  personal 
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cancel  the  270  shares  of  eUxk  isBoed  to 
decedent,  and  reissue  [898]  one  half  of 
these  to  the  widow,  the  other  half  to  the 
mother.  This  judgment  has  only  histor- 
ical importance,  since  the  Kentndty 
court  of  a|>peals  in  the  present  ease  held 
it  invalid  as  against  the  widow  because 
of  failure  to  comply  with  the  local  law 
respecting  notice  to  her.- 

In  June,  1913,  the  widow,  individually 
and  as  administratrix  of  Charles  Baker, 
began  a  suit  in  equity  in  the  McCracken 
county  circuit  court,  which  resulted  in  the 
judgment  now  under  review.  Baker, 
Ecdes,  &  Company  was  made  def^idant. 
The  widow's  petition,  after  setting  up  the' 
orders  and  judgments  of  the  Tennessee 
courts  and  alleging  her  sole  ownership  of 
the  personal  estate  of  the  deceased  bv 
virtue  thereof,  prayed  that  the  corpora- 
tion be  required  to  transfer  to  her  indi- 
vidually the  270  shares  of  stock  adjudged 
to  her  by  the  Tennessee  chancery  decree, 
and  also  prayed  judgment  for  $11,429.17, 
the  alleged  indebtedness  due  from  the 
corporation  to  her  husband  at  the  time  of 
his  death.  Baker,  Ecdes,  &  Company 
filed  an  answer  putting  in  issue  all  the 
averments  of  the  petition.  Mrs.  Aug^usta 
H.  Baker,  the  mother,  came  into  the  suit 
by  an  intervening  petition,  in  which  she 
averred  that  Charles  Baker  died  a  resident 
of  the  state  of  Kentucky,  and  that,  under 
the  laws  of  that  state,  she  was  entitled  to 
one  half  of  the  shares  of  stock  and  of  the 
debt  sued  for,  invoking  the  McCracken 
circuit  court  judgment  as  an  adjudication 
to  that  effect.  She  further  put  in  issue 
the  validity  of  the  orders  and  judg- 
ments in  both  the  Tennessee  courts,  aver- 
ring that  so  far  as  they  determined  that 
Charles  Baker  died  a  resident  of  that 
state,  and  that  his  widow  was  entitled  to 
the  whole  of  his  personalty  after  pay- 
ment of  his  debts,  they  were  void,  because 
neither  of  the  Tennessee  courts  had  juris- 
diction to  make  such  orders  or  judgments. 
The  pleadings  having  been  made  up,  evi- 
dence was  taken  on  the  issue  of  fact  as 
to  the  domicil  of  Charles  Baker  at  the 
time  of  his  death.  Upon  this  evidence,  the 
records  of  the  judicial  proceedings  above 
mentioned,  and  a  showing  [399]  of  the 
pertinent  Tennessee  law,  the  case  was  sub- 
mitted for  hearing,  and  it  was  adjudged 
that  the  widow's  petition  be  dismissed. 
The  widow  appealed  to  the  Kentucky 
court  of  appeals,  and  that  court,  having 
determined  the  judgment  of  the  Mc- 
Cracken circuit  court  in  the  mother's  ad- 
ministration suit  to  be  invalid  as  against 
the  widow,  held  that  the  judgments  of 
both   Tennessee   courts   were  invalid  as 

against  the  mother  because  entered  with- 
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ont  prooess  of  law  as  against  her;  and 
then,  passing  upon  the  question  of  fact  as 
to  the  domicil  of  Chanes  Baker,  found 
upon  the  evidence  that  he  was  domiciled 
in  the  state  of  Kentucky  and  his  per- 
sonalty was  distributable  according  to  the 
laws  of  that  state,  and  afiOrmed  the  judg- 
ment, with  a  modification  directing  the 
lower  court  to  enter  a  judgment  that 
Charles  Baker  died  a  resident  of  Ken- 
tucky, that  his  mother  and  his  widow  were 
each  entitled  to  one  half  of  his  personal 
estate  situate  in  Kentucky  at  the  time  of 
his  death,  after  the  payment  of  his  debts, 
that  Baker,  Ecdes,  &  Company  should 
cancel  all  certificates  of  stock  issued  to 
Charles  Baker,  and  reissue  one  half  of 
these  to  the  widow  and  the  Qtber  half  to 
the  mother,  and  that  the  lower  court  em- 
body in  the  jud|^ent  such  other  matters 
as  would,  after  the  payment  of  debts, 
distribute  equally  between  the  widow  and 
the  mother  all  other  personal  estate  sit- 
uate in  Kentucky  of  which  Charles  Baker 
died  possessed.  162  Ky.  683,  L.R.A. 
1917C,  171,  173  S.  W.  109.  To  review 
this  judgment  upon  the  Federal  ques- 
tion, the  widow  brings  the  case  here 
upon  writ  of  error. 

No  question  is  made  by  defendants  in 
error  but  that  the  Tennessee  courts  had 
general  jurisdiction  over  the  subject-mat- 
ter, nor  that  the  proceedings  were  in  con- 
formity with  the  Tennessee  statutes  re- 
specting practice.  The  sole  question  is 
whether  they  were  entitled,  under  the 
Constitution  of  the  United  States  and  the 
act  of  Congress,  to  recognition  in  the 
courts  of  Kentucky  as  adjudicating  ad- 
versely the  mother's  asserted  right  to 
share  as  distributee  in  the  [400]  per- 
sonal property  situate  in  Kentucky,  or  as 
conclusivdy  determining  the  fact  of  the 
domicil  of  the  decedent  as  affecting  that 
right,  in  view  of  the  failure  of  the  Ten- 
nessee courts  to  acquire  jurisdiction  over 
her  person  or  over  the  corporation, 
Baker,  Eccles,  &  Company. 

It  is  the  fundamental  contention  of 
plaintiff  in  error  that  the  personal  estate 
of  an  intestate  decedent  is  a  legal  unit, 
having  its  situs  at  the  owner's  domicil; 
that  the  title  to  the  whole  of  it,  wherever 
situate,  is  vested  in  the  duly  qualified 
domiciliary  administrator,  and  not  in  the 
distributees,  and  that  its  distribution  is 
governed  by  the  law  of  the  domicil  of  the 
deceased  owner.  Wilkins  v.  Ellett,  9 
Wall.  740, 19  L.  ed.  586, 108  U.  S.  256,  27 
L.  ed.  718,  2  Sup.  Ct.  Rep.  641.  Conced- 
ing that  such  is  the  general  rule  of  law,  it 
is  so  not  because  of  any  provision  of  the 
Federal  Constitution,  but  only  because  the 

several  states,  or  most  of  them,  have 
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adopted  it  from  the  common  law  into  their 
respective  systems.  And  the  question  re- 
mains^ How  is  the  fact  of  decedent's 
domicU  to  be  judicially  ascertained  as  a 
step  in  determining  what  law  is  to  govern 
the  distribution  f  Obviously,  if  funda- 
mental principles  of  justice  are  to  be  ob- 
served, the  ascertainment  must  be  accord- 
ing to  due  process  of  law;  that  is,  either 
by  a  proceeding  in  rem  in  a  court  having 
control  of  the  estate,  or  by  a  proceeding 
in  personam  after  service  of  process  upon 
the  parties  to  be  affected  by  the  judg- 
ment. 

We  have  no  concern  with  the  effect  of 
the  Tennessee  judgments  upon  the  distri- 
bution of  so  much  of  decedent's  person- 
alty as  was  situate  within  that  state.  The 
present  action  affects  only  the  ownership 
of  shares  of  stock  in  a  Kentucky  corpora- 
tion having  no  situs  outside  of  its  own 
state,  so  far  as  appears,  and  a  claim  of  in- 
debtedness against  the  same  corporation. 
For  the  purpose  of  founding  administra- 
tion, it  is  commonly  held  that  simple  con- 
tract debts  are  assets  at  the  domicil  of 
the  debtor,  even  where  a  bill  of  exchange 
or  promissory  note  has  been  given  as  evi- 
dence. Wyman  v.  Halstead  (Wyman  v. 
United  States)  109  U.  S.  654,  656,  27  L. 
ed.  1068,  1069,  3  Sup.  Ct.  Rep.  417.  The 
[401]  state  of  the  debtor's  domicil  may 
impose  a  succession  tax.  Blackstone  v. 
Miller,  188  U.  S.  189,  205,  47  L.  ed.  439, 
444,  23  Sup.  Ct.  Rep.  277.  It  is  equally 
clear  that  the  state  which  has  created  a 
corporation  has  such  control  over  the 
transfer  of  its  shares  of  stock  that  it  may 
administer  upon  the  shares  of  a  deceased 
owner  and  tax  the  succession.  See  Re 
Bronson,  150  N.  Y.  1,  9,  34  L.R.A.  238, 
55  Am.  St.  Rep.  632,  44  N.  E.  707;  Re 
Fitch,  160  N.  Y.  87,  90,  54  N.  E.  701; 
Greves  v.  Shaw,  173  Mass.  205,  208,  53  N. 
E.  372;  Kingsbury  v.  Chapin,  196  Mass. 
533,  535,  82  N.  E.  700, 13  Ann.  Cas.  738 ; 
Dixon  V.  Russell,  79  N.  J.  L.  490,  492,  76 
Atl.  982;  Hopper  v.  Edwards,  88  N.  J.  L. 
471,  96  Atl.  667;  People  v.  Griffith,  245 
HI.  532,  92  N.  E.  313.  The  rule  generally 
adopted  throughout  the  states  is  that  an 
administrator  appointed  in  one  state  has 
no  power  virtute  officii  over  property  in 
another.  No  state  need  allow  property  of 
a  decedent  to  be  taken  without  its  borders 
until  debts  due  to  its  own  citizens  have 
been  satisfied ;  and  there  is  nothing  in  the 
Constitution  of  the  United  States  aside 
from  the  full  faith  and  credit  clause  to 
prevent  a  state  from  giving  a  like  protec- 
tion to  its  own  citizens  or  residents  who 
are  interested  in  the  surplus  after  pay- 
ments of  debts.     All  of  which  goes  to 

show,  what  plaintiff  in  error  in  effect  ac- 
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knowledged  when  she  brought  her  pres- 
ent action  in  a  Kentucky  court,  that  the 
Tennessee  judgments  had  no  effect  in  rem 
upon  the  Kentucky  assets  now  in  contro- 
versy. She  invokes  the  aid  of  those  judg- 
ments as  judgments  in  personam.  But 
it  is  now  too  well  settled  to  be  open  to 
further  dispute  that  the  ''full  faith  and 
credit"  clause  and  the  act  of  Congress 
passed  pursuant  to  it  do  not  entitle  a 
judgment  in  personam  to  extraterritorial 
effect  if  it  be  made  to  appear  that  it  was 
rendered  without  jurisdiction  over  the 
person  sought  to  be  bound. 

This  rule  became  established  long  be- 
fore the  adoption  of  the  14th  Amend- 
mcnty  as  a  result  of  applying  fundamental 
principles  of  justice  and  the  rules  of  in- 
ternational law  as  they  existed  among  the 
states  at  the  inception  of  the  government. 
Notwithstanding  that  Mills  v.  [402] 
Duryee  (1813)  7  Cranch,  481,  484,  3  L. 
ed.  411,  413, — ^where,  as  the  opinion 
shows,  the  defendant  had  full  notice  of 
the  suit,  was  arrested,  and  gave  bail, — 
was  by  some  courts  interpreted  as  hold- 
ing that,  irrespective  of  such  notice,  the 
act  of  Congress  required  a  judgment  un- 
der all  circumstances  to  receive  the  same 
faith  and  credit  in  every  other  state  that 
it  had  in  the  state  of  its  origin  (Field  v. 
Gibbs  (1815)  Pet.  C.  C.  155,  158,  Fed. 
Cas.  No.  4,766;  Com.  v.  Green  (1822)  17 
Mass.  515,  546),  the  view  soon  came  t« 
prevail  in  the  state  courts  that  the  case 
was  not  authority  for  so  broad  a  propo- 
sition, and  that  whenever  a  judgment  of  a 
state  court  was  produced  as  evidence,  the 
jurisdiction  of  the  court  rendering  it  was 
open  to  inquiry;  and  if  it  appeared  that 
the  court  had  no  jurisdiction,  the  judg- 
ment was  entitled  to  no  faith  or  credit.^ 

Mr.  Justice  Story,  who  wrote  the  opin- 
ion in  Mills  V.  Duryee,  in  his  treatise  on 
the  Conflict  of  the  Laws,  published  in 
1834  (§609),  declared  that  the  ''fuU  faith 
and  credit*'  clause  and  the  act  of  Congress 
did  not  prevent  an  inquiry  into  the  jur- 
isdiction of  the  court  to  pronounce  the 
judgment,  and  this  view  was  adopted  and 
made  the  basis  of  decision  by  this  court 
in  D'Arcy  v.  Ketchum  (1850)  11  How. 
165, 13  L.  ed.  648,  which  was  followed  by 


Thompson  y.  Whitman,  18  Wall.  457, 459, 
21  L.  ed.  897,  with  a  review  of  many 
cases. 

During  the  same  period,  however,  it  oo- 
casionally  was  [403]  intimated,  if  not 
held,  by  some  of  the  state  courts,  that  a 
personal  judgment,  effective  within  the 
territory  of  the  state,  could  be  rendered 
against  a  nonresident  defendant  who  did 
not  appear  and  submit  himself  to  the  jur- 
isdiction, provided  notice  of  the  suit  had 
been  served  upon  him  in  the  state  of  his 
residence,  or  had  been  published  in  the 
state  within  which  the  court  was  situate, 
pursuant  to  the  provisions  of  a  local  stat- 
ute. See  Smith  v.  Colloty,  69  N.  J.  L. 
365,  371, 55  Atl.  805.  As  was  said  by  Mr. 
Justice  Field,  speaking  for  this  court  in 
Pennoyer  v.  Neff,  95  U.  S..714,  732,  24  L. 
ed.  565,  572,  it  is  difficult  to  see  how  such 
a  judgment  could  legitimately  have  force 
even  within  the  state.  But  until  the 
adoption  of  the  14th  Amendment  (1868) 
this  remained  a  question  of  state  law; 
the  effect  of  the  ''due  process"  clause  of 
that  amendment  being,  as  was  held  in  the 
case  just  mentioned,  to  establish  it  as  the 
law  for  all  the  states  that  a  judgment  ren- 
dered against  a  nonresident  who  had 
neither  been  served  with  process  nor  ap- 
peared in  the  suit  was  devoid  of  validity 
within  as  well  as  without  the  territory  of 
the  state  whose  court  had  rendered  it,  and 
to  make  the  assertion  of  its  invalidity  a 
matter  of  Federal  right. 

The  fundamental  requisite  of  due 
process  of  law  in  judicial  proceedings  is 
the  opportunity  to  be  heard.  Louisville 
&  N.  R.  Co.  V.  Schmidt,  177  U.  S.  230, 236, 
44  L.  ed.  747,  750,  20  Sup.  Ct.  Rep.  620 ; 
Simon  v.  Craft,  182  U.  S.  427,  436,  45  L. 
ed.  1165,  1170,  21  Sup.  Ct.  Rep.  836; 
Grannis  v.  Ordean,  234  U.  S.  385,  394,  58 
L.  ed.  1363,  1368,  34  Sup.  Ct.  Rep.  779. 
To  hold  one  bound  by  the  judgment  who 
has  not  had  such  opportunity  is  contrary 
to  the  first  principles  of  justice.  And  to 
assume  that  a  party  resident  beyond  the 
confines  of  a  state  is  required  to  come 
within  its  borders  and  submit  his  per- 
sonal controversy  to  its  tribunals  upon 
receivng  notice  of  the  suit  at  the  place  of 
his  residence  is  a  futile  attempt  to  extend 


1  Borden  v.  Fitch  (1818)  16  Johns,  121, 
143,  144,  8  Am.  Dec.  225;  Aldrich  v.  Kinney 
(1822)  4  Conn  380,  383,  10  Am.  Dec.  161; 
Hall  V.  Williama  (1828)  6  Pick.  232,  242- 
245,  17  Am.  Dec.  356;  Miller  v.  Miller 
(1829)  1  Bail.  L.  242,  248;  Hall  v.  Williams 
(1883)  30  Me.  278,  287;  Wernwag  v.  Pawl- 
ing (1833)  6  Gill  ft  J.  600,  607,  26  Am.  Dec. 
317.  See  also  Phelps  v.  Holker  (1788)  1 
Dall.  261,  204,  1  L.  ed.  128,  129;  Curtis  v. 
Martin    (1805)  2  N.  J.  L.  399,  406,  406e; 
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Rogers  v.  Coleman  (1808)  Hardin  (Ky.) 
413,  416;  Kilbum  v.  Woodworth  (1809)  6 
Johns.  37,  41,  4  Am.  Dec.  321;  Fenton  v. 
Qarlick  (1811)  8  Johns.  194,  197;  Shum- 
way  V.  Stillman  (1825)  4  Cow.  292,  294, 
16  Am.  Dec.  374,  (1831)  6  Wend.  447.  449, 
453;  Starbuck  v.  Murray  (1830)  6  Wend. 
148,  156,  21  Am.  Dec.  172;  Bissell  v.  Brigga 
(1813)  9  Mass.  462,  468,  6  Am.  Dec.  88; 
Whittier  ▼.  Wendell  (1834)  7  N.  H.  267. 
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the  authority  and  control  of  a  state  be- 
yond its  own  territory. 

So  far  as  the  case  for  plaintiff  in  error 
depends  upon  the  adjudication  of  domicil 
by  the  county  court  of  Hardin  county, 
Tennessee,  for  the  mere  purpose  of  ap- 
pointing [404]  an  administratrix,  it  is 
controlled  by  Thormann  v.  Frame,  176 
U.  S.  350,  44  L.  ed.  500,  20  Sup.  Ct.  Rep. 
446,  and  Overby  v.  Gordon,  177  U.  S.  214, 
227,  44  L.  ed.  741,  746,  20  Sup.  Ct.  Rep. 
603.  But,  it  is  pointed  out,  in  this  case 
the  county  court  went  beyond  the  bare  ap- 
pointment of  an  administratrix,  and  pro- 
ceeded to  a  settlement  and  distribution  of 
the  estate.  Moreover,  plaintiff  in  error 
relies  not  merely  upon  this  judgment,  but 
upon  the  decree  in  the  chancery  court  of 
the  same  county,  which  in  form  specifical- 
ly determined  her  exclusive  right  to  the 
Kentucky  personalty.  It  results,  however, 
from  what  we  have  already  said,  that  this 
right  could  not  be  conclusively  estab- 
lished by  any  Tennessee  court  as  against 
a  resident  of  Kentucky  who  was  not 
served  with  process  and  did  not  appear 
therein,  and  that  the  Kentucky  courts  did 
not  go  counter  to  the  Federal  Constitution 
and  the  act  of  Congress  in  refusing  to 
^ive  faith  and  cre£t  to  the  Tennessee 
judgments. 

In  many  forms,  and  with  much  empha- 
sis, the  plaintiff  in  error  presses  the  argu- 
ment ab  inconvenienti.  Starting  from  the 
proposition  that  the  entire  personalty  of 
an  intestate  decedent,  wherever  in  fact 
located,  is  a  unit,  having  its  legal  situs  at 
the  owner's  domicil,  and  that  its  distri- 
bution ought  to  be  in  accordance  with  the 
law  of  that  domicil,  it  is  argpied :  How  is 
it  possible  to  judicially  determine  that 
domicil  under  the  theory  of  the  Kentucky 
court  of  appeals  in  the  case  of  an  intes- 
tate entitled  to  personalty  in  several 
states  having  different  laws  of  distribu- 
tion, and  with  parties  claiming  to  be  dis- 
tributees residing  in  different  jurisdie- 
tionsf  Assuming  a  lawful  grant  of 
administration  in  each  state  wherein 
part  of  the  personalty  is  located  and 
some  of  the  possible  distributees  re- 
side, how,  it  IS  asked,  is  any  one  of 
these  administrators,  or  any  one  of  the 
claimants  of  a  share  in  the  whole  es- 
tate, to  have  the  place  of  the  intestate's 
domicil  settled  authoritatively  and  the 
lawful  distributees  ascertained.  The  an- 
swer is  clear:  Unless  all  possible  dis- 
tributees can  be  brought  within  the  juris- 
diction of  a  single  court  having  author- 
ity [405]  to  pass  upon  the  subject- 
matter,  either  by  service  of  process  or  by 
their  voluntary  appearance,  it  must  in 
many  cases  be  impossible  to  have  a  single 
controlling  decision  upon  the  question* 
•1  li.  ed. 


In  some  cases,  the  ideal  distribution  of 
the  entire  personal  estate  as  a  unit  may 
thus  be  interfered  with ;  but  whatever  in- 
convenience may  result  is  a  necessary  in- 
cident of  the  operation  of  the  funda- 
mental rule  that  a  court  of  justice  may 
not  determine  the  personal  rights  of  par- 
ties without  giving  them  an  opportunity 
to  be  heard. 
Judgment  affirmed. 


NEWARK  NATURAL  GAS  ft  FUEL  COM- 
PANY. Plff.  in  Err., 

V. 

CITY  OF  NEWARK,  Ohio. 
(See  S.  C.  Reporter's  ed.  405-400.) 

Municipal    corporations   -^   ordinances 

—  regulating  gas  rates  —  who  may 
assail  validity. 

1.  A  gas-distributing  company  cannot 
assert  that  constitutional  rights  of  a  gas- 
producing  and  transporting  company  fur- 
nishing gas  to  the  former  company  upon  the 
basis  of  a  percentage  of  meter  readings  will 
be  infringed  by  a  municipal  ordinance  fix- 
ing the  gas  rates  which  the  distributing 
companv  may  charge. 

[For  other  cases,  see  Mantcipal  Corporations, 
II.  b:  Statutes,  I.  d,  8,  in  Digest  Sup.  Ct. 
1908.] 

Constitutional  law  —  dne  process  of  law 

—  municipal  regulation  of  i?as  rates. 

2.  The  property  of  a  gas-distributing 
company  cannot  l>e  said  to  have  been  talcen 
without  due  process  of  law,  contrary  to  U. 
S.  Const.  14th  Amend.,  by  a  decree  which 
enforced,  without  prejudice  to  the  right  to 
apply  thereafter  for  a  modification,  a  mu- 
nicipal ordinance  fixing  gas  rates  for  five 
years,  where  there  was  no  daim  that  the 
company  could  not  operate  profitably  un- 
der such  ordinance  so  long  as  its  contract 
with  a  producing  gas  company,  under  which 
the  latter  was  to  furnish  gas  to  the  former 
upon  the  basis  of  a  percentage  of  meter 
readings,  which  had  two  or  three  years  to 
run  when  the  suit  was  commenced,  remained 

Note. — ^As  to  power  of  muuicipality, 
apart  from  contract,  to  reg^ate  the  rates 
to  be  charged  by  public  service  corpora- 
tions— see  notes  to  St.  Marys  v.  Hope 
Natural  Gas  Co.  43  L.R.A.(N.S.)  994,  and 
Bluefield  Waterworks  &  Improv.  Co.  v. 
Bluefield,  33  L.R.A.(N.S.)  759. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Gilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Tewdall,  24  L.  ed.  U.  S.  436 ;  and 
Wilson  T.  North  Carolina,  42  L.  ed.  U.  S. 
865. 
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in  force,  and  no  evidence  was  offered  to 
•how  the  rate  paid  by  the  distributing  to 
the  producing  company  after  the  expira- 
tion of  such  contract. 

[For  other  cases,  see  ConstituttoDal  Law,  608- 
628,  In  Digest  Sap.  Ct.  1908.] 

[No.  232.] 

Argued  December  4,  1916.     Decided  Janu- 
ary 8,  1917. 


IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Ohio  to  review  a  decree 
which  affirmed  a  decree  of  the  Court  of 
Appeals  of  licking  County,  in  that  state, 
gn^anting  a  mandatory  injunction  to  en- 
force a  municipal  ordinance  fixing  gas 
rates.    Affirmed. 

See  same  case  below,  92  Ohio  St.  393, 
HI  N.  E.  160. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  B.  Fitzgibbon  argued  the 
cause,  and,  with  Messrs.  Eugene  Mackey, 
8.  M.  Douglass,  and  Charles  Mont- 
gomery, filed  a  brief  for  plaintiff  in  er- 
ror. 

Mr.  Frank  A.  Bolton  argued  the  cause, 
and,  with  Messrs.  Edwai*d  Kibler  and 
Ralph  Norpell,  filed  a  brief  for  defendant 
in  error. 


Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

The  question  upon  which  our  jurisdic- 
tion is  nere  invoked  is  whether  an  ordi- 
nance of  the  city  of  Newark,  Ohio,  passed 
March  6,  1911,  fixing  the  maximum  price 
that  plaintiff  in  error  might  charge  to 
consumers  of  natural  gas  in  that  city  for 
a  period  of  five  years  at  20  cents  per 
thousand  cubic  feet,  with  10  per  cent  dis- 
count for  prompt  payment, — a  rate  de- 
scribed as  '18  cents  net,'' — is  confisca- 
tory, and  therefore  in  violation  of  the 
''due  process''  clause  of  the  14th  Amend- 
ment. Plaintiff  in  error  operates  under 
a  franchise  granted  by  a  city  ordinance 
passed  February  21,  1898,  for  a  term  of 
twenty-five  years,  which  permitted  a  rate 
of  25  cents  per  thousand  for  a  period  of 
ten  years  from  its  passage,  but  within 
that  period  the  company  voluntarily  in- 
troduced a  net  rate  of  18  cents  and  main- 
tained it  for  some  years  prior  to  the 
adoption  of  the  ordinance  of  1911.  The 
company  refused  to  accept  the  provisions 
of  the  latter  ordinance  and  notified  its 
customers  that  it  would  discontinue  serv- 
ice unless  the  rate  of  25  cents  was  paid. 
Thereupon  the  city  filed  a  petition  in  the 
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court  of  common  pleas  of  Licking  county, 
praying  a  mandatory  injunction.  The 
company  answered  that  the  ordinance  pro- 
vided no  just  compensation  for  the  use  of 
its  property  and  therefore  deprived  it  of 
its  constitutional  rights.  Voluminous  evi- 
dence waa  taken  upon  [407]  this  issue, 
and  the  court  found  the  defense  to  be  un- 
founded in  fact,  and  made  a  decree  in 
favor  of  the  .city,  but  without  prejudice  to 
the  right  of  the  company  to  apply  for  a 
modification  "if  at  any  time  it  should  ap- 
pear that  said  rate  of  18  cents  net  does 
not  render  an  adequate  return  to  said 
defendant  company."  An  appeal  waa 
taken  to  the  court  of  appeals  and  there 
heard  upon  the  evidence  taken  in  the 
court  of  common  pleas  and  additional 
evidence,  and  the  same  decree  was 
entered  as  in  the  court  of  common  pleas. 
The  supreme  court  of  Ohio  affirmed  the 
decree  (92  Ohio  St.  393,  111  N.  E.  150). 

The  opinions  of  the  state  courts  show 
that  they  gave  careful  consideration  to 
the  questions  of  the  value  of  the  property 
of  plaintiff  in  error  at  the  time  of  the  in- 
quiry, the  total  amount  of  net  profits  that 
could  be  earned  under  the  rate  fixed,  and 
whether  this  would  be  sufficient  to  pro- 
vide a  fair  return  on  the  value  of  the 
property.  The  concurring  judgments 
were  based  upon  principles  thoroughly  es- 
tablisbed  by  repeated  decisions  of  this 
court  (Covington  &  L.  Tump.  Road  Co. 
V.  Sandford,  164  U.  S.  578,  597,  598,  41  L. 
ed.  560,  566,  567,  17  Sup.  Ct.  Rep.  198; 
San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  754,  43  L.  ed.  1154, 
1160,  19  Sup.  Ct.  Rep.  804 ;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  53  L. 
ed.  371,  29  Sup.  Ct.  Rep.  148;  Willcox  v. 
Consolidated  Gas  Co.  212  U.  S.  19,  48,  53 
L.  ed.  382,  398,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct  Rep.  192, 15  Ann.  Cas.  1034;  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  163,  59  L.  ed.  1244,  1250,  P.U.R. 
1915D,  577,  35  Sup.  Ct.  Rep.  811),  and 
the  finding  that  there  was  no  confiscation 
is  amply  supported  by  the  evidence.  The 
reservation  of  the  right  to  apply  there- 
after for  a  modification  was  in  accord 
with  the  action  of  this  court  in  the  Knox- 
ville and  Willcox  Cases,  212  U.  S.  pp.  19, 
55. 

A  distinction  is  sought  to  be  based  upon 
the  fact  that  two  companies  are  neces- 
sarily affected  by  the  rate, — a  producing 
and  a  distributing  company ;  it  being  con- 
tended that  the  state  courts  have  ignored 
the  cost  of  production.    It  appears  that 

after  the  granting  of  the  franchise  of 
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1898,  plaintiff  in  error,  which  theretofore 
had  been  both  a  producer  and  a  distributer 
of  gas,  sold  all  of  its  property  to  [40S] 
the  stockholders  of  tiie  Logan  Natural 
Gas  &  Fuel  Company,  and  thereafter  con- 
fined its  activities  to  distribution,  the  Lo- 
gan Company  being  in  control  of  produc- 
tion and  transportation ;  and  that  in  1904 
the  Logan  Company  entered  into  a  con- 
tract with  plaintiff  in  error  to  furnish  the 
gas  needed  to  supply  the  city  for  a  term 
of  years,  on  the  basis  of  a  percentage  of 
the  aggregate  readings  of  the  consumers' 
meters,  in  the  proportion  of  70  per  cent 
of  the  grosB  receipts  for  the  Logan  Com- 
pany and -30  per  cent  for  plaintiff  in 
error.  At  the  time  the  suit  was  com- 
menced the  contract  had  two  or  three 
years  to  run,  while  the  limiting  ordinance 
was  to  continue  for  five  years.  There  is 
no  contention  that  plaintiff  in  error  could 
not  operate  profitably  under  the  ordi- 
nance of  1911  so  long  as  the  contract  re- 
mained in  force;  but  it  is  said  that,  be- 
cause of  changed  conditions,  including  the 
partial  exhaustion  of  the  gas-producing 
field,  the  contract  was  no  longer  profitable 
to  the  Logan  Company  under  the  rate 
permitted  by  the  ordinance  of  1911,  the 
cost  of  production  and  transportation  of 
natural  gas  alone  being  at  that  time,  as  is 
asserted,  as  much  as  the  entire  amount 
of  the  net  rate  of  18  cents  allowed  by  the 
ordinance.  But  plaintiff  in  error  cannot 
be  heard  here  to  assert  the  constitutional 
rights  of  the  Logan  Company  (Plymouth 
Coal  Co.  V.  Pennsylvania,  232  U.  S.  631, 
544,  58  L.  ed.  713,  719,  34  Sup.  Ct.  Rep. 
359),  and  the  pertinent  question  is  what 
plaintiff  in  error  would  probably  have  to 
pay  for  gas  during  the  life  of  the  ordi- 
nance. The  contract  measured  this  so  long 
as  it  continued  in  effect.  And,  although  it 
expired  some  time  before  the  closing  of 
the  evidence  in  the  court  of  appeals,  as 
the  supreme  court  pointed  out,  no  evi- 
dence was  offered  to  show  the.  rate  paid 
by  the  Newark  Company  to  the  Logan 
Company  after  its  expiration.  The  ordi- 
nance specified  a  period  of  five  years;  but 
by  the  decree,  this  was  made  subject  to 
the  provision  giving  a  right  to  plaintiff  in 
error  to  apply  for  relief  if  it  should  ap- 
pear that  the  18-cent  rate  did  not  render 
an  adequate  return. 

[409]  Plaintiff  in  error  has  failed  to 
show  that  the  ordinance  has  the  effect  of 
depriving  it  of  property  without  due  pro- 
cess of  law  within  the  meaning  of  the 
14th  Amendment,  and  the  judgment  under 
review  is  affirmed* 
f  1  li.  ea. 


LOUISVILLE  BRIDGE  COMPANY*  Appt., 

v. 
UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  409-425.) 

€k>ininerce  —  Federal  control  of  naviga- 
tion —  requiring  alterations  in  bridgre 
—  Irrepealable  franchise  —  vested 
rights  —  compensation. 

1.  A  bridge  company  which  has  erected 
a  bridffe  over  the  Ohio  river,  in  accordance 
with  the  requirements  of  the  Acts  of  July 
14,  1862  (12  Stat,  at  L.  660,  chap.  167), 
and  February  17,  1865  (13  Stat,  at  L.  431, 
chap.  38),  each  of  which  declared  that  a 
briage  erected  under  its  provisions  shall 
be  a  lawful  structure  and  be  recognized  and 
known  as  a  post  route,  and  neither  of 
which  contains  any  reservation  of  the  right 
to  alter,  amend,  or  revoke  the  franchise,  was 
given  no  irrepealable  franchise  to  maintain 
its  bridge  precisely  as  it  was  originally  con- 
structed, and  no  vested  right  entitling  the 
bridge  company  to  compensation  under  U. 
S.  Const.  6th  Amend.,  in  case  Conffress 
should  thereafter,  in  the  exercise  of  its 
power  to  regulate  commerce,  require 
changes  to  be  made  in  the  interest  of  navi- 
gation, but  the  author! tv  of  Ck>ngress  to 
compel  changes  was  precisely  the  same  as 
If  the  bridge  had  been  constructed  under 
state  legislation  without  license  from  Con- 
gress, or  had  been  constructed  under  con- 
gressional consent  or  usage,  coupled  with 
an  express  reservation  of  the  right  of  revo- 
cation or  amendment. 

[For  other  cnses,  sec  Commerce,  II.  c;  Eminent 
Domain,  VI.  b,  in  Digest  Sap.  Ct  1908.] 

Ck>mmerce  —  bridge  over  navifi^able 
waterway  —  compelling  alterations  — 
implied  repeal  of  a  special  franchise. 

2.  The  declaration  by  Congress  in  the 

Note. — On  the  power  of  Congress  to 
regulate  commerce — see  notes  to  State  ex 
rel.  Corwin  v.  Indiana  &  0.  Oil,  Gas  & 
Min.  Co.  6  L.R. A.  579 ;  Bullard  v.  North- 
em  P.  R.  Co.  11  L.R.A.  246;  Re  Wilson, 
12  L.R.A.  624;  Gibbons  v.  Ogden,  6  L.  ed. 
U.  S.  23 ;  Brown  v.  Maryland,  6  L.  ed.  U. 
S.  678;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 29  L.  ed.  U.  S.  158;  Ratterman  v. 
Western  U.  Teleg.  Co.  32  L.  ed.  U.  S.  229 ; 
Harman  v.  Chicago,  37  L.  ed.  U.  S.  216 ; 
and  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  38  L.  ed.  U.  S.  1041. 

As  to  reserved  power  to  alter,  amend, 
or  repeal  corporate  charters — see  notes 
to  Greenwood  v.  Union  Freight  R.  Co.  26 
L.  ed.  U.  S.  961,  and  Lord  v.  Equitable  L. 
Assur.  Soc.  22  L.R.A.(N.S.)  420. 

On  right  to  obstruct  or  destroy  rights 
of  navigation — see  note  to  Hutton  v. 
Webb,  59  L.R.A.  33. 

On  rights  and  duties  of  toll  bridge  pro- 
prietors— see  note  to  Clarksville  &  R. 
Turnpk.  Co.  v.  Montgomery  County,  58 
Ij.R.A.  155. 
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AcU  of  Jal7  U,  ISOS  (12  SUt.  kt  L.  569,  ing  withia  tbe  pnrviflw  of  the  6th  Am«nd- 

chAp.    1S7),   and   Februbr;    IT,    1865    (13  gjgnt 

SUI  *t  L    «1.  ch»p.  38).  that  8  bridge  Pnmpellj  v.  Green  Bay  &  M.  Canal  Co. 

™^!.«   .?.k   fii"™!!)™™^  !?f  Th„«  13  Wall.  166,  20  L  ed.  557;  United  StaUa 

cordanM    with    tbs   requirementa   ol    tnoae  _   .         l    iod  tt   o    he    An  t       j    cnn   nn 

acta,  should  U  a  l.wfil  atructure.  and  he  l-  Lyn^h  188  U  8.  445,  47  L.  ed  539,  23 

recognized  and  known  aa  a  poet  rouU,  wae  Sop.  Ct.  Rep.  349;  Missoun  P.  R.  Co.  v, 

implledlT  repealed  bv  the  provisiona  ol  the  Nebraska,  217  U.  S.  205,  Si  L.  ed.  730, 

River  and  Harbor  Act  of  March  3,  IBgs  30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989) 

{30    Stat,   at   L.    1121,  chap.  425,   Comp.  United  SUtes  V.  Welch,  217  U.  S.  333,  54 

SUt.   1013.   S   9970),   g   18,   that  whenever  l,  ^_  737    28  L.BJ1..{N.S.)  385,  30  Sap. 

the  Secretary  o(  War  finds  anj  bridge  there-  gt.  Hep.  527,  19  Ann.  Cas.  680;  Peabody 

';'*If  "„-«^f     IJ™!«  tV^h^'^^SJ  T-  United  Stltea,  231  U.  S.  531,  58  L.  ol 

of  the  navigabls  waterways  of  the  United    _  -    „.  „        _    '_ ,,_  ' 

SUtes   to   be   an   unreasonable   obstruction  351,  34  Sup.  Ct.  Rep.  159. 

to  free  navigation  it  shall  be  his  duty,  after  The  following  cases  are  distingaisnablo 

hearing,  to  take  action  looking  to  the  re-  because  involving: 

moval  or  alteration  of  the  bridge,  so  aa  to  (1)  Bridges  built  under  acts  reserring 

render  navigation  reasonably  free,  easy,  and  power  to  amend. 

unobstructed,                                 „        „.  .  Newport   &   C.   Bridge  Co.  v.   United 

[For  other  cases,  see  Comiiierca,   11.  c:  atat-     o... ine    it     o     ^ta     in    T      _)     11,40. 

ntei.  III.  b.  In  Dljest  Sup.  Ct  1608.1  States,  105   U.   B.   470,   26   L.  ed.   1143; 

Hannibal  Bridge  Co.  v.  United  SUtes,  221 

[No.  M0.1  U.  S.  194,  55  L.  ed.  699,  31  Snp.  Ct.  Rep. 

603. 

Argued  December  8  Md  11,  IBIS.    Decided  (2)  Bridges  built  under  atat«  sathority 

January  8,  1917.  cnly. 

Union  Bridge  Co.  v.  United  States,  204 

A  PPEAL  from  the  District  Court  of  the  U.  S.  364,  51  I.  ed.  523  27  Sup.  Ct  Rep. 

A   United  States  for  the  Western  Dis-  If;  "°"ST  I    1^7    .^  t    L/'a^^ 

trict  of  Kentucky  to  review  a  decree  re-  f'"*^/,  ^IS  U.  S    177,  54  L.  ed.  435,  30 

straining  a  bridge  compaDy  from  recon-  ""R^    ,     -fP.  1  ".                  j 

structinl  the  superstructure  of  its  bridge,  .  (3)   Incidental  damage  and  no  inva- 

contrary  to  the  provisions  of  an  order  of  ^°^.^^  property  rights, 

the  Se^etary  of  War.    Affirmed.  4,^T'*?/-o?fi''''i?  ^q.fn'Vt    Sn^lr?.' 

See  same  case  below,  233  Fed.  270.  ^   \  ^^-  ^^l'^^^   ^"iP^r,?/  ^^^Jfi 

Tbe  facts  are  stated  in  the  opinion.  I^^J'^^,- .^It'^cl'^:  48;"luS 

Messrs.  WUllam    W.    Oravfotd    and  leaf-Johnson  Lumber  Co.  v.  Garrison,  237 

Lawrence  Mucwsll  argued  the  cause,  and,  U.  S.  251,  59  L.  ed.  939,  35  Sup.  Ct.  Rep. 

with  Mr.  Charles  H.  Gibson,  filed  a  brief  551. 

for  appellant :  Section  18  of  the  Act  of  March  3,  1890, 

The  power  of  Congress  to  regiilate  com-  b  not  applicable  to  bridges  built  under  the 

merce  is  subject  to  the  limitation  of  the  act  of  1862. 

5th  Amendment.  (1)  Construction  of  acte  not  expressly 

Newport  &  C.   Bridge   Co.   v.  United  amending  former  act  on  tbe  same  sab- 
States,  105  U.  S.  475,  26  L.  ed.  1145;  ject. 

United  States  v.  Jones,  109  U.  S.  618,  27  Washington  v.  MiUer,  235  U.  S.  422,  59 

L.  ed.  1017,  3  Sup.  Ct.  Rep.  346;  Monon-  L.  ed.  296,  35  Sup.  Ct.  Rep.  119;  U&- 

gahela  Nav.  Co.  v.  United  States,  148  U.  Chord  v.  Louisville  &  N.  R.  Co.  183  U.  8. 

S.  336,  37  L.  ed.  471,  13  Sap.  Ct.  Rep.  483,  46  L.  ed.  289,  22  Sap.  Ct.  Rep.  165; 

622;  1  Story,  Const.  4th  ed.  p.  213.  Southwestern  Coal  &  Improv.  Co.  v.  Mc- 

The  Ohio  Falls  bridge  was  constructed  Bride,  186  U.  S.  499,  46  L.  ed.  1010,  22 

under  an  irrevocable  franchise.  Sup.  Ct.  Rep.  763. 

Dartmouth    College    v.    Woodward,    4  (2)  "Unlawful   obstruction"  is   not  a 

Wheat.  518,  4  L.  ed.  629;  Owensboro  t.  mere  question  of  fact. 

Cumberland  Teleph.  &  Tel%.  Co.  230  U.  Pennsylvania  v.  Wheeling  &  B.  Bridge 

S.  65,  57  L.  ed.  1393,  33  Sup.  Ct.  Rep.  Co.  18  How.  421,  15  L.  ed.  435. 

988;  The  Clinton  Bridge  (Gray  v.  Chi-  (3)  The  Secretary  of  War  can  only  as- 

cago,  I.  &  N.  R.  Co.)  10  Wall.  464, 19  L.  certain  the  fact. 

ed.  969;  Monongahela  Nav.  Co.  v.  United  Union  Bridge  Co.  v.  United  States,  204 

States,  148  U.  S.  312,  37  L.  ed.  463,  13  U.  8.  386,  51  L.  ed.  533,  27  Sup.  Ct.  Rep. 

Sup.  Ct.  Rep.  622.  367. 

The  order  of  the   SecreUry  of  War,  (4)  Congress   has   never  changed   the 

compliance  with  which  will  destroy  prop- 1  status  of  the  Ohio  Falls  bridge. 

erty  of  the  Bridge  Company  and  cause  it  United  States  v.  Baltimore  &  0.  R.  Co. 

to  expend  in  excess  of  $400,000  is  a  tak-  229  U.  S.  253,  57  L.  ed.  U74,  33  Sup.  Ct 
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Rep.  850.  See  also  22  Ops.  Atty.  Oen.  p. 
343. 

See  also  the  following  opinions  and  de- 
cisions on  the  identical  questions  here  pre- 
sented: 

United  States  ▼.  Baltimore  &  0.  R.  Co. 
229  U.  S.  244,  57  L.  ed.  1169,  33  Sup.  Ct. 
Rep.  850,  134  Fed.  969,  74  C.  C.  A.  354, 
143  Fed.  224;  Evansville  ft  H.  Traction 
Co.  ▼.  Henderson  Bridge  Co.  134  Fed. 
973;  United  States  ▼.  Cincinnati  ft  M. 
VaUey  R.  Co.  67  C.  C.  A.  335,  134  Fed. 
353;  United  States  ▼.  Baltimore  ft  0.  R. 
Co.  229  U.  S.  244, 57  L.  ed.  1169,  33  Sup. 
Ct.  Rep.  850. 

Assistant  Attorney  General  Wallace 
aig[aed  the  cause  and  filed  a  brief  for  the 
United  States: 

Previous  decisions  of  this  court  reflect 
the  intent  of  Congress  (in  Act  March  3, 
1899,  §  18)  to  reach  every  bridge  ob- 
structing navigation.  It  is  held  to  apply 
to  bridges  previously  constructed  under 
state  authority.  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364,  51  L.  ed. 
523,  27  Sup.  Ct.  Rep.  367;  Monongahela 
Bridge  Co.  v.  United  States,  216  U.  S. 
177,  54  L.  ed.  435,  30  Sup.  Ct.  Rep.  356. 
Moreover,  it  applies  to  a  bridge  erected 
under  congressional  authority.  Hannibal 
Bridge  Co.  v.  United  States,  221  U.  S. 
194,  55  L.  ed.  699,  31  Sup.  Ct.  Rep.  603. 

The  interpretation  contended  for  is  in 
entire  harmony  with  the  rule  ''generalia 
speeialibus  non  derogant.''  That  doctrine 
is  merely  a  g^de  to  the  ascertainment  of 
the  leg^islative  intent,  and  is  without  ap- 
plication where  the  more  general  statute 
is  so  broad  in  its  terms  and  so  dear  and 
explicit  in  its  words  as  to  show  that  it 
was  intended  to  cover  the  whole  sub- 
ject. 

Frost  V.  Wenie,  157  U.  S.  46,  58,  39  L. 
ed.  614,  619,  15  Sup.  Ct  Rep.  532. 

If  the  intent  be  dear,  the  special  stat- 
ute is  abrogated  by  the  general  terms  of 
the  later  statute,  regardless  of  this,  doc- 
trine and  the  presumption  against  implied 
repeals. 

Sutherland,  Stat.  Constr.  2d  ed.  §  276; 
The  Habana,  175  U.  S.  677,  44  L.  ed.  320, 
20  Sup.  Ct.  Rep.  290;  King  ▼.  Cornell, 
106  U.  S.  395,  27  L.  ed,  60,  1  Sup.  Ct. 
Rep.  312. 

The  plenary  power  of  Congress  to  im- 
prove navigable  waters  in  the  interests  of 
commerce  has  been  settled^  as  has  also 
the  general  constitutionality  of  §  18  of 
the  Act  of  March  3,  1899,  empowering 
the  Secretary  of  War  to  compel  without 
compensation  the  alteration  of  state-au- 
thorized bridges  obstructing  navigatioUi 
•1  Ii.  ed. 


although  no  right  to  alter,  amend,  or 
repeal  was  reserved. 

Union  Bridge  Co.  v.  United  States  and 
Monongahda  Bridge  Co.  v.  United  States, 
supra. 

This  doctrine  has  also  been  applied  to 
a  bridge  erected  in  virtue  of  a  congres- 
sional enactment  providing  that  the  right 
to  alter  or  amend  this  act  is  hereby  ex- 
pressly reserved. 

Hannibal  Bridge  Co.  v.  United  States, 
supra. 

The  consenting  acts  of  Congress  did  not 
purport  to  create  a  vested  right  to  main- 
tain the  bridge  as  erected. 

Knoxville  Water  Co.  ▼.  Knoxville,  200 
U.  S.  22,  50  L.  ed.  353,  26  Sup.  Ct.  Rep. 
224;  Hamilton  Gaslight  ft  Coke  Co.  v. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  963, 
13  Sup.  Ct.  Rep.  90;  Newport  ft  C. 
Bridge  Co.  ▼.  United  States,  105  U.  S. 
470,  480,  26  L.  ed.  1143, 1147. 

The  Act  of  February  17, 1865,  reserves 
a  right  to  eompd  alteration  in  conformity 
to  the  changing  needs  of  navigation. 

West  Chicago  Street  R.  Co.  v.  Illinois, 
201  U.  S.  506,  50  L.  ed.  845,  26  Sup.  Ct. 
Rep.  518;  Dugan  ▼.  Bridge  Co.  27  Pa. 
303,  67  Am.  Dec.  464. 

Due  effect  must  also  be  given  to  the 
terms  under  which  the  bridge  company 
accepted  its  charter  from  the  leg^dature 
of  Kentucky.  The  existing  state  statute, 
providing  that  all  charters  should  be  sub- 
ject to  amendment  or  repeal  at  the  will  of 
the  legislature,  became  a  part  of  the  char- 
ter. 

Greenwood  ▼.  Union  Freight  R.  Co.  105 
U.  S.  13,  26  L.  ed.  961. 

Authority  granted  to  erect  such  a  struc- 
ture in  or  over  navigable  water  is  im- 
pliedly subject  to  the  easement  of  naviga- 
tion. 

Bedford  v.  United  States,  192  U.  S.  217, 
48  L.  ed.  414,  24  Sup.  Ct.  Rep.  238;  Jack- 
son V.  United  States,  230  U.  S.  1,  57  L. 
ed.  1363,  33  Sup.  Ct.  Rep.  1011 ;  St.  Louis 
South  Western  R.  Co.  v.  Miller  Levee 
Dist.  L.R.A.1916F,  1181, 125  C.  C.  A.  88, 
207  Fed.  338;  Gibson  v.  United  States, 
166  U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct 
Rep.  578;  Northern  Transp.  Co.  v.  Chi« 
cago,  99  U.  S.  635,  25  L.  ed.  336;  Haw- 
kins  Point  Light-House  Case,  39  Fed.  77; 
Scranton  v.  Wheeler,  179  U.  S.  141,  45 
L.  ed.  126,  21  Sup.  Ct.  Rep.  48;  Lewis 
Blue  Point  Oyster  Cultivation  Co.  v. 
Briggs,  229  U.  S.  82,  57  L.  ed.  1083,  33 
Sup.  Ct.  Rep.  679,  Ann.  Cas.  1915A,  232; 
Vooght  V.  Winch,  2  Bam.  ft  Aid.  662, 106 
Eng.  Reprint,  507,  21  Revised  Rep.  446; 
Olive  V.  SUte,  86  Ala.  88,  4  L.R.A.  32,  5 
So.  653;  Willink  v.  United  States,  240  U. 
S.  572^  60  L.  ed.  808,  36  Sup.  Ct  Rep. 
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422;  Oreenleaf -Johnson  Lumber  Co.  ▼. 
Garrison,  237  U.  S.  251,  59  L.  ed.  939, 
35  Sap.  Ct.  Rep.  551;  Monongahela 
Bridge  Co.  v.  United  States,  216  U.  S. 
177,  54  L.  ed.  435,  30  Sup.  Ct.  Rep.  366; 
Union  Bridge  Co.  v.  United  States,  204 
U.  S.  364,  51  L.  ed.  523,  27  Sup.  Ct.  Rep. 
367. 

The  bridge  erected  under  state  author- 
ity is  erected  in  contemplation  of  and  sub- 
ject to  subsequent  action  by  Congress  in 
aid  of  navigation.  Those  building  under 
Federal  authority  are  chargeable  with  the 
same  knowledge  of  the  easement  of  navi- 
gation. The  bridge  with  state  authority  is 
as  lawful  (Oilman  v.  Philadelphia,  3  Wall. 
713, 18  L.  ed.  96),  and  as  much  property, 
within  the  inhibitions  of  the  5th  and  14th 
Amendments,  as  is  the  bridge  erected  un- 
der congressional  authority.  The  implied 
reservation  in  favor  of  subsequent  action 
by  Congress  to  promote  navigation  is  as 
strong  in  the  one  case  as  in  the  other.  In 
both  instances  a  servitude  in  favor  there- 
of is  read  into  any  authority  granted  to 
erect  structures  actually  or  potentially  af- 
fecting navigation. 

This  is  the  principle  underlying  cases 
of  bridges  erected  under  congressional 
statutes,  expressly  reserving  the  right  to 
alter  and  amend.  Counsel  relies  upon 
those  words  to  distinguish  the  cases,  but 
analysis  shows  them  to  be  immaterial. 
The  express  reservation  permits  repeal  or 
amendment  of  the  privilege  granted,  but 
retains  no  right  to  take  or  destroy  phys- 
ical property. 

Sinking  Fund  Cases,  99  U.  S.  700,  747, 
748,  25  L.  ed.  496,  511,  512;  Greenwood 
V.  Union  Freight  R.  Co.  105  U.  S.  13,  19, 
26  L.  ed.  961,  964;  People  v.  O'Brien,  111 
N.  Y.  1,  2  L.R.A.  255,  7  Am.  St.  Rep. 
684,  18  N.  E.  692. 

Tet  Hannibal  Bridge  Co.  v.  United 
States,  221  U.  S.  194,  55  L.  ed.  699,  31 
Sup.  Ct.  Rep.  603,  upheld  the  authority 
of  the  Secretary  of  War  to  compel  altera- 
tion of  a  bridge  erected  under  a  congres- 
sional statute  where  the  only  power  ex- 
pressly reserved  was  the  following :  ''And 
be  it  further  enacted.  That  the  right  to 
alter  or  amend  this  act,  so  as  to  prevent 
or  reoiove  all  material  obstructions  to 
the  navigation  of  said  river  by  the  con- 
struction of  bridges,  is  hereby  expressly 
reserved."  The  power  as  reserved  must 
have  been  exercised  through  repealing  or 
amending  the  statute  conferring  the 
franchise.  It  therefore  could  not  sustain 
the  power  to  alter  the  physical  structure 
of  the  bridge  involved  in  that  ease.  The 
court  referred  to  this  clause  only  in 
showing  that  the  act  of  1899  applied, 
and  basied  the  decision  of  the  main  point 
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on  Union  Bridge  Co.  ▼.  United  States, 
204  U.  S.  364,  51  L.  ed.  523,  27  Sup. 
Ct.  Rep.  367,  and  Monongahela  Bridge 
Co.  V.  United  States,  216  U.  S.  177,  64 
L.  ed.  435,  30  Sup.  Ct.  Rep.  356,  where 
the  bridges  were  erected  under  state  au- 
thority, and  no  right  to  alter  or  amend 
was  reserved.  AU  of  these  cases  are 
basically  identical  with  the  case  at  bar. 

The  charter — and  hence  the  franchise — 
of  the  Bridge  Company  comes  from  the 
legislature  of  Kentucky,  and  the  Federal 
Act  of  1862,  as  amended,  merely  recog- 
Dizes  the  franchise  and  legalizes  it  so  far 
as  interstate  commerce  and  navigation  are 
concerned.  No  Federal  right  or  franchise 
is  granted. 

Western  U.  Teleg.  Co.  v.  Richmond, 
224  U.  S.  160,  56  L.  ed.  710,  32  Sup.  Ct. 
Rep.  449;  Williams  v.  Talladega,  226  U. 
S.  404,  57  L.  ed.  275,  33  Sup.  Ct  Rep. 
116;  Kansas  City  Southern  R.  Co.  v. 
Kaw  Valley  Drainage  Dist.  233  U.  S.  75, 
80,  58  L.  ed.  857,  859,  34  Sup.  Ct.  Rep. 
564. 

That  merely  a  permissive  privilege  was 
conferred  is  shown  by  the  fact  th^t  the 
Act  of  1862  is  almost  an  exact  copy  of 
the  act  legalizing  the  Wheeling  bridge 
(Pennsylvania  v.  Wheeling  &  B.  Bridge 
Co.  13  How.  518,  14  L.  ed.  249, 18  How. 
421, 15  L.  ed.  435),  and  §§  6  and  7  of  the 
Act  of  August  31,  1852. 

The  statutory  specifications  constitute 
at  most  a  revocable  license  to  maintain 
the  bridge  at  a  height,  width,  and  class 
of  span  not  less  effective  than  those  pre- 
scribed. 

New  Orleans  Gaslight  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  49  L.  ed.  831, 
25  Sup.  a.  Rep.  471;  Chicago,  B.  &  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  50  L.  ed. 
596,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175;  Grand  Trunk  Western  R.  Co.  v. 
South  Bend,  227  U.  S.  544,  57  L.  ed. 
633,  44  L.R.A.(N.S.)  405,  33  Sup.  Ct 
Rep.  303;  Buffalo  v.  Delaware,  L.  &  W. 
R.  Co.  136  App.  Div.  274, 120  N.  Y.  Supp. 
1081,  affirmed  in  204  N.  T.  562,  97  N.  E. 
1103. 

The  right  of  navigation  is  an  inalien- 
able  trust  in  Congress. 

State  V.  Parrott,  71  N.  C.  311,  17  Am. 
Rep.  5;  Gould,  Waters,  §§  81,  88,  121; 
Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
18  How.  430,  15  L.  ed.  436;  Oilman  v. 
Philadelphia,  3  Wall.  713,  18  L.  ed.  96; 
Miller  V.  New  York,  109  U.  S.  385,  27 
L.  ed.  971,  3  Sup.  Ct.  Rep.  228;  1  Fam- 
ham.  Waters,  §  84. 

No  property  right  can  avaU  against 
abatement  of  a  bridge  when  dedaured  a 
public  nuisance  by  Congress. 

Mugler  y.  Kansas,  123  U.  S.  623,  31  L. 
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ed.  205,  8  Sap.  Ct.  Rep.  273;  Balch  v. 
Olenn,  85  Kan.  735,  43  L.R.A.(N.S.) 
1080, 119  Pac.  67,  Ann.  Cas.  1913A,  406; 
Stone  ▼.  Mississippi,  101  U.  S.  814,  25  L. 
ed.  1079;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036. 

Congress  could  not,  by  contract  or  es- 
toppel, prevent  itself  from  subsequently 
enforcing  uncompensated  alteration  of  the 
bridge  in  the  interest  of  navigation. 

Northern  P.  R.  Co.  v.  Minnesota,  208 
U.  S.  583,  52  L.  ed.  630,  28  Sup.  Ct.  Rep. 
341:  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Chi- 
cago &  A.  R.  Co.  V.  Tranbarger,  238  U. 
S.  67,  59  L.  ed.  1204,  35  Sup.  Ct.  Rep. 
678;  Greenleaf- Johnson  Lumber  Co.  v. 
Garrison,  237  U.  S.  251,  264,  59  L.  ed. 
939,  946,  35  Sup.  Ct.  Rep.  551;  Illinois 
C.  R.  Co.  v.  Illinois,  146  U.  S.  387,  459, 
36  L.  ed.  1018,  1045,  13  Sup.  Ct.  Rep. 
110 ;  Long  Sault  Development  Co.  v.  Ken- 
nedy, 212  N.  Y.  1,  105  N.  E.  849,  Ann. 
Cas.  1915D,  56. 

There  is  nothing  in  MonoQJrahela  Nav. 
Co.  V.  United  States,  148  U.  K  312,  37  L. 
ed.  463,  13  Sup.  Ct.  Rep.  622,<militating 
against  this  argument. 

Lewis  Blue  Point  Oyster  Cultivation  Co. 
V.  Briggs,  229  U.  S.  82,  89,  57  L.  ed. 
1083,  1086,  33  Sup.  Ct.  Rep.  679,  Ann. 
Cas.  1915A,  232 ;  Greenleaf -Johnson  Lum- 
ber Co.  V.  Garrison,  237  U.  S.  251,  264, 
265,  59  L.  ed.  939,  946,  35  Sup.  Ct.  Rep. 
551. 

Congress,  acting  through  the  Secretary, 
has  declared  that  the  Ohio  Falls  bridge  is 
a  nuisance. 

Reinman  v.  Little  Rock,  237  U.  S.  171, 
59  L.  ed.  900,  35  Sup.  Ct.  Rep.  511; 
United  States  v.  Chandler-Dunbar  Water 
Power  Co.  229  U.  S.  53,  64,  57  L.  ed. 
1063,  1076,  33  Sup.  Ct.  Rep.  667;  Union 
Bridge  Co.  v.  United  States,  204  U.  S. 
364,  386,  51  L.  ed.  523,  633,  27  Sup.  Ct. 
Rep.  367;  Monongahela  Bridge  Co.  v. 
United  States,  216  U.  S.  177,  195,  54  L. 
ed.  435,  442,  30  Sup.  Ct.  Rep.  356. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Appellant  is  the  owner  of  a  bridge 
across  the  Ohio  river  at  Louisville,  Ken- 
tucky, known  as  the  ''Ohio  Falls  bridge," 
whidi  was  built  under  an  act  of  Con- 
g^ress  approved  February  17,  1865  (chap. 
38,  13  Stat,  at  L.  431),  supplementary  to 
an  act  approved  July  14, 1862  (chap.  167, 
12  Stat,  at  L.  569).  The  1862  Act,  as 
amended,  allowed  the  bridge  to  be  built 
under  one  of  several  plans  detailed,  and 
with  a  prescribed  minimum  width  for 
spans  and  a  minimum  clearance  height 

above  the  water.  This  act,  in  its  5th  sec- 
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tion,  declared:  ''That  any  bridge  or 
bridges  erected  under  the  provisions  of 
this  act  shall  be  lawful  structures,  and 
shall  be  recognized  and  known  as  post 
routes,  .  .  .  and  the  officers  and  crews 
of  all  vessels,  boats,  or  rafts  navigating 
the  said  Ohio  river  are  required  to  regu- 
late the  use  of  the  said  vessels  and  of 
any  pipes  or  chimneys  belonging  there- 
to, so  as  not  to  interfere  with  the  eleva- 
tion, construction,  or  use  of  any  of  the 
bridges  erected  or  legalized  under  the 
provisions  of  this  act."  The  1st  section 
of  the  1865  Act  contained  a  proviso  "that 
said  bridge  and  draws  shall  be  so  con- 
structed as  not  to  interrupt  the  naviga- 
tion of  the  Ohio  river;''  the  2d  section 
declared  "that  the  bridge  erected  under 
the  provisions  of  this  act  shall  be  a  law- 
ful structure,  and  shall  be  recognized  and 
known  as  a  post  route." 

The  Ohio  Falls  bridge  was  built  in  all 
respects  in  accordance  [415]  with  the 
requirements  of  these  acts,  except  that, 
instead  of  the  minimum  channel  span  of 
300  feet  prescribed,  the  builders  made 
spans  of  380  feet  and  352}  feet  respec- 
tively, and  exceeded  the  clearance  height 
of  the  highest  of  the  authorized  plans, 
thus  expending  $150,000  more  than  was 
necessary  to  comply  with  the  letter  of 
the  law.  The  bridge  was  completed  in 
the  year  1870,  and  since  then  has  been 
continuously  in  use  as  a  railroad  bridge, 
furnishing  one  of  the  principal  thorough- 
fares across  the  Ohio  river  from  north 
to  south.  Its  superstructure  now  requires 
renewal,  but  this  can  be  done  without 
obstructing  navigation  any  further  than 
the  bridge  does  at  present  and  has  done 
ever  since  its  construction. 

In  the  year  1914  the  Secretary  of  War, 
proceeding  under  §  18  of  an  act  of  Con- 
gress approved  March  3, 1899  (chap.  425, 
30  Stat,  at  L.  1121,  1153,  Comp.  Stat. 
1913,  §  9970),  gave  notice  to  appellant 
that  he  had  good  reason  to  believe  the 
bridge  was  an  obstruction  to  navigation 
because  of  insufficient  horizontal  clear- 
ance of  the  channel  span  crossing  the 
main  navigable  channel  of  the  river,  and 
insufficient  width  of  opening  in  the  exist- 
ing swing  span  crossing  the  Louisville  & 
Portland  Canal,  and  appointed  a  time 
and  place  for  a  hearing  upon  this  ques- 
tion. Appellant  introduced  no  evidence 
at  the  hearing,  but  filed  a  protest  against 
any  action  by  the  Secretary  under  the 
Act  of  1899,  on  the  ground  that  this  act 
did  not  affect  bridges  eonstrueted  under 
the  Acto  of  1862  and  1865,  or  that,  if 
it  attempted  to  do  so,  it  was  unconstitu- 
tional After  the  hearing  the  Secretary 
made  an   order  notifying  appellant  to 
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alter  the  bridge  within  three  years,  so  as 
to  provide  an  enlarged  horizontal  open- 
ing for  the  main  navigable  channel,  and 
to  change  the  swing  span  across  tho 
channel  to  a  lift  span  having  a  prescribed 
horizontal  clearance,  and  a  prescribed 
vertical  clearance  when  open.  A  farther 
hearing  and  some  correspondence  having 
led  to  no  result,  appellant  notified  the 
Secretary  of  War  in  writing  that  it  in- 
sisted on  the  right  [416]  to  renew  its 
superstructure  on  the  existing  masonry 
without  changing  the  length  of  any  of 
the  existing  spans,  ''so  that  when  com- 
pleted it  will  not  interfere  with  naviga- 
tion any  more  than  it  does  now,"  and 
that  it  intended  to  commence  the  work  of 
renewal  at  once.  Shortly  thereafter  the 
Attorney  General  filed  a  bill  for  an  in- 
junction in  tl^e  district  court;  appellant 
answered,  setting  up  its  claims  as  above 
indicated;  and  the  case  was  brought  to  a 
hearing  upon  stipulated  facts  presenting, 
as  the  sole  question  to  be  determined, — 
the  legality  of  the  order  of  the  Secretary 
of  War  as  applied  to  the  bridge  in  ques- 
tion. A  final  decree  was  made  restrain- 
ing appellant  from  reconstructing  the 
superstructure  of  the  bridge  in  a  manner 
inconsistent  with  the  provisions  of  the 
Secretary's  order  (233  Fed.  270),  and  the 
case  comes  here  by  direct  appeal,  as  per- 
mitted by  §  18  of  the  1899  Act. 

Concisely  stated,  the  position  of  ap- 
pellant is  that  the  Ohio  Falls  bridge  was 
constructed  under  an  irrevocable  fran- 
chise, and  became  upon  its  completion  a 
lawful  structure  and  the  private  prop- 
erty of  appellant;  that  Congress  had  no 
power  to  require  its  removal  except  in 
the  exercise  of  the  Federal  authority  to 
regulate  commerce,  and  subject  to  the 
provision  of  the  5th  Amendment  that 
private  property  shall  not  be  taken  fo^r 
public  use  without  just  compensation; 
and  that  the  Act  of  1899,  being  a  gen- 
eral act,  does  not,  by  fair  construction, 
operate  to  repeal  the  special  franchise 
conferred  by  the  Acts  of  1862  and  1865, 
and,  if  it  does,  it  is  unconstitutional  be- 
cause it  fails  to  make  provision  for  com- 
pensation. 

The  first  and  fundamental  contention  is 
rested  in  part  upon  facts  of  which  we 
may  take  judicial  notice,  that  when  the 
Acts  of  1862  and  1865  were  passed  the 
Civil  War  was  in  progress,  and  there  was 
urgent  need  of  a  bridge  over  the  Ohio 
river  west  of  the  Big  Sandy  (the  eastern 
boundary  of  Kentucky)  to  provide  for 
the  transfer  of  troops  and  supplies  from 
the  North  to  the  South;  that  there  [417] 
were  no  bridges  crossing  the  Ohio  at 
either  of  the  cities  of  Cincinnati  or  Louis- 

400 


ville,  or  at  any  point  west  of  them,  and 
that  the  movement  of  troops  and  sup- 
plies was  thereby  greatly  hampered;  that 
the  river  at  Louisville  is  approximately 
a  mile  wide,  the  current  quite  rapid  on 
account  of  the  Falls,  and  in  winter  fre- 
quently filled  with  ice,  so  as  to  render  a 
bridge  a  pressing  necessity;  and  that  the 
war  had  disturbed  somewhat  the  finances 
of  the  country,  and  capital  for  large  un- 
dertakings was  difficult  to  secure.  But 
the  argument  lays  especial  stress  upon 
the  dedaration  that  the  bridge  in  ques- 
tion should  be  a  lawful  structure  and 
recognized  and  known  as  a  post  route, 
and  the  fact  that  neither  the  original  nor 
the  supplemental  acts  contained  any  res- 
ervation of  the  right  to  alter,  or  amend, 
or  revoke  the  franchise. 

These  are  no  doubt  weighty  considera- 
tions, and  raise  sTgrave  question,  but  they 
do  not  necessarily  dispose  of  it.  Cleariy, 
the  acts  were  passed  under  the  power  of 
Congress  to  regulate  commerce.  That 
power  is  a  very  great  power,  and  in  its 
nature  continuing,  not  being  exhausted 
by  any  particular  exercise.  We  need  not 
go  so  far  as  to  say  that  Congress  could 
not  in  any  case,  by  contract  or  estoppel, 
prevent  itself  from  modifying  or  revok- 
ing a  reg^ation  once  made  and  substi- 
tuting another  in  its  place  without  com- 
pensation. But  when  private  rights  of 
an  indefeasible  nature  are  sought  to  be 
derived  from  regfulatory  provisions  estab- 
lished in  the  exercise  of  this  power,  the 
case  is  peculiarly  one  for  the  applica- 
tion of  the  universal  rule  that  grants  of 
special  franchises  and  privileges  are  to 
be  strictly  construed  in  favor  of  the 
public  right,  and  nothing  is  to  be  taken 
as  grant^  concerning  which  any  reason- 
able doubt  may  be  rfosed.  As  this  court, 
speaking  through  Mr.  Chief  Justice 
Waite,  declared  in  Newport  &  C.  Bridge 
Co.  V.  United  States,  105  U.  S.  470,  480, 
26  L.  ed.  1143,  1147:  "Congress,  which 
alone  exercises  the  legislative  power  of 
the  government,  is  the  constitutional  pro- 
tector of  foreign  and  interstate  commerce. 
[418]  Its  supervision  of  this  subject  is 
continuing  in  its  nature,  and  all  grants 
of  special  privileges,  affecting  so  import- 
ant a  branch  of  governmental  power, 
ought  c^i^inly  to  be  strictly  construed. 
Nothing  will  be  presumed  to  have  been 
surrendered  unless  it  was  manifestly  so 
intended.  Every  doubt  should  be  re- 
solved in  favor  of  the  government." 

The  absence  of  an  express  reservation 
of  the  right  to  alter  or  amend  is  not  con- 
clusive. As  is  well  understood,  reserva- 
tions of  this  kind  have  a  peculiar  fitness 

in  state  legislation,  being  traceable  his- 
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torieally  to  the  decision  of  this  court  in 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629,  that  a  corpo- 
rate charter  is  a  contract  within  the  mean- 
ing of  that  clause  of  art.  1,  §  10,  of  the 
Constitution,  which  declares  that  no  state 
shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  so  that  a  state  law 
altering  such  a  charter  in  a  material  re- 
spect without  the  consent  of  the  corpora- 
tion is  unconstitutional  and  void;  and 
the  suggestion  in  the  concurring  opinion 
of  Mr.  Justice  Story  (p.  675)  that  the 
reservation  of  a  power  to  alter  or  amend 
the  charter  would  leave  the  state  free  to 
enact  subsequent  amendatory  legislation. 
Miller  v.  New  York,  15  WaU.  478,  494, 
21  L.  ed.  98,  103;  Greenwood  v.  Union 
Freight  R.  Co.  105  U.  S.  13,  20,  26  L. 
ed.  961,  964;  Spring  Valley  Waterworks 
V.  Schottler,  110  U.  S.  347,  352,  28  L. 
ed.  173,  175,  4  Sup.  Ct.  Rep.  48.  Con- 
gress is  not  prevented  by  the  Constitu- 
tion from  passing  laws  that  impair  the 
obligation  of  contracts,  and  in  its  enact- 
ments the  presence  or  absence  of  such  a 
reservation  has  not  the  same  peculiar 
significance  that  it  has  in  state  legisla- 
tion. It  is  no  doubt  a  circumstance,  but 
not  by  any  means  conclusive. 

At  the  time  the  Acts  of  1862  and  1865 
were  passed,  it  was  not  customary  for 
Congress  to  include  in  legislation  of  this 
character  an  express  reservation  of  a 
power  of  future  control  or  repeal.  In  an 
Act  of  August  31,  1852  (chap.  Ill,  10 
Stat,  at  L.  112,  §§  6  and  7),  certain 
bridges  already  in  existence  across  the 
Ohio  river  were  declared  to  be  lawful 
[419]  structures.  The  next  acts  of  a 
similar  character  appear  to  have  been 
those  now  under  consideration.  Contem- 
poraneously with  the  second  of  these,  an 
act  was  passed  (chap.  39,  13  Stat,  at  L. 
431)  declaring  a  bridge  then  under  con- 
struction across  the  Ohio  between  Cin- 
cinnati and  Covington  to  be  a  lawful 
structure.  In  neither  of  these  was  there 
any  express  reservation  of  future  con- 
troL  In  succeeding  years  ^  numerous 
bridge  acts  were  passed  containing  in  one 
form  or  another  a  reservation  of  the 
power  to  alter  or  amend  the  act  or  to 
withdraw  the  assent  given.    These  provi- 


lActs  of  July  25,  1866  (chap.  246,  §  13, 
14  Stat,  at  L.  244);  February  27,  1867 
(chap.  08,  14  Stat,  at  L.  412);  February 
21,  1868  (chap.  10,  15  SUt.  at  L.  37) ;  July 
6,  1868  (chap.  134,  15  Stat,  at  L.  82) ;  July 
20,  1868  (chap.  179,  15  Stat,  at  L.  121); 
February  19,  1869  (chap.  37,  15  Stat,  at 
L.  272)  ;  >Iarch  3,  1869  (chap.  139,  15  Stat. 
at  L.  336) ;  Joint  Resolution  of  March  3, 
1869  (15  Stat,  at  L.  347). 
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sions  may  well  have  been  inserted  from 
abundant  caution,  and  because  provisions 
of  like  character  had  become  familiar  in 
state  legislation.  But  obviously,  they 
throw  no  direct  light  upon  the  intent  of 
Congress  in  preceding  legislation. 

While  scrutinizing  the  acts  of  1862  and 
1865  in  the  effort  to  determine  the  legis- 
lative intent  as  therein  expressed,  we 
should  primarily  consider  the  fact  that 
they  were  exertions  of  a  power  to  regu- 
late commerce.  Such  a  reg^ation,  de- 
signed as  it  is  to  furnish  a  guiding  rule 
for  future  conduct,  carries  with  it  the 
suggestion  that  it  may  not  always  remain 
unchanged.  And  since  our  interstate  and 
foreign  commerce  is  a  thing  that  grows 
with  the  growth  of  the  people,  and  its  in- 
strumentalities change  with  the  develop- 
ment and  progress  of  the  country,  it  was 
not  naturd  that  Congress,  in  enacting  a 
regulation  of  such  commerce,  should  in- 
tend to  put  shackles  upon  its  own  power 
in  respect  of  future  regulation.  The  act 
declared  that  the  bridge,  when  erected, 
should  be  ''a  lawful  structure;''  but  there 
are  no  words  of  perpetuity,  nor  any  ex- 
press covenant  against  a  change  in  the 
law.  There  is  a  [420]  proviso  in  the 
1865  Act  that  the  bridge  and  draws  shall 
be  so  constructed  as  not  to  interrupt  the 
navigation  of  the  river, — ^an  evident  modi- 
fication of  that  clause  of  the  1862  Act 
which  required  vessels  to  be  so  regulated 
as  not  to  interfere  with  the  bridge.  It  is 
possible  to  construe  the  proviso  as  re- 
ferring solely  to  the  time  of  original 
construction,  and  as  satisfied  if  the  bridge 
and  draws  did  not  then  obstruct  naviga- 
tion ;  but  this  would  disregard  the  funda- 
mental rule  that  requires  strict  construc- 
tion of  such  grants  as  against  the  private 
right.  In  the  light  of  that  rule,  the  true 
meaning  rather  is  that  the  bridge  and 
draws  should  be  so  constructed  as  not  at 
any  time  to  interrupt  navigation.  (See 
West  Chicago  Street  B.  Co.  v.  Illinois, 
201  U.  S.  506,  515,  521,  50  L.  ed.  845, 
848,  851,  26  Sup.  Ct.  Rep.  518.)  In- 
deed, the  proviso  seems  to  have  been  so 
interpreted  by  the  recipients  of  the  grant, 
for,  as  appears  from  the  stipulation,  the 
original  builders  of  the  bridge  did  not 
limit  themselves  to  giving  only  what  they 
were  compelled  by  law  to  give,  but,  at 
large  expense  to  themselves,  exceeded  the 
heights  and  widths  that  the  act  required. 

It  is  true  that  Congress  must  have 
contemplated  that  a  large  investment  of 
private  capital  would  be  necessary,  and 
that  the  bridge  when  once  constructed 
could  not  be  abandoned  or  materially 
changed  without  a  total  or  partial  loss  of 
value.  This  is  a  very  grave  considera- 
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tioiiy  and  we  have  cot  at  all  overlooked 
it;  bat  we  cannot  deem  it  controlling  of 
the  question  presented.  It  may  be  as- 
sumed that  the  parties  foresaw,  what 
experience  since  has  demonstrated,  that 
it  would  be  many  years  before  changing 
conditions  of  navigation  would  render  the 
bridge  out  of  date,  and  that  the  investors 
were  satisfied  with  the  prospect  of  the 
profit  to  be  gained  from  the  use  of  the 
bridge  in  the  meantime. 

A  circumstance  perhaps  bearing  in  the 
same  direction  is  that  appellant  is  a  Ken- 
tucky corporation,  chartered  by  an  act  of 
the  legislature  approved  March  10,  1856 
(Acts  1855-56,  [421]  vol.  2,  p.  426), 
which  contains  a  proviso,  ^'that  said  bridge 
shall  be  constructed  so  as  not  to  obstruct 
navigation,  further  than  the  laws  of  the 
United  States  and  the  decisions  of  the 
Supreme  Court  of  the  United  States  shall 
hold  to  be  legal.'' 

Reviewing  the  entire  question,  bearing 
in  mind  the  nature  of  the  subject  matter, 
the  circumstances  of  the  period  of  the  en-t 
actments,  and  the  language  employed  by 
Congress,  and  construing  this  strictly 
against  the  g^rantee,  as  the  familiar  rule 
requires,  we  are  constrained  to  hold  that 
the  Acts  of  1862  and  1865  conferred  upon 
appellant  no  irrepealable  franchise  to 
maintain  its  bridge  precisely  as  it  was 
originally  constructed,  and  created  no 
vested  right  entitling  appellant  to  com- 
pensation under  the  5th  Amendment  in 
case  Congress  should  thereafter,  in  the 
exercise  of  its  power  to  regulate  com- 
merce, require  changes  to  be  made  in 
the  interest  of  navigation. 

This  being  so,  Uie  authority  of  Con- 
gress to  compel  changes  was  precisely  the 
same  as  if  the  bridge  had  been  construct- 
ed under  state  legislation  without  license 
from  Congress,  as  in  Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  388,  400, 
61  L.  ed.  523,  534,  539,  27  Sup.  Ct.  Rep. 
367;  Monongahela  Bridge  Co.  v.  United 
States,  216  U.  S.  177,  193,  54  L.  ed.  435, 
442,  30  Sup.  Ct.  Rep.  356;  or  had  been 
constructed  under  congressional  consent 
or  authorijsation  coupled  with  an  express 
reservation  of  the  right  of  revocation  or 
amendment,  as  in  Newport  &  C.  Bridge 
Co.  V.  United  States,  105  U.  S.  470,  481, 
26  L.  ed.  1143,  1147;  Hannibal  Bridge 
Co.  V.  United  States,  221  U.  S.  194,  207, 
55  L.  ed.  699,  704,  31  Sup.  Ct.  Rep.  603. 
We  are  aware  that  a  different  result  was 
reached  by  the  circuit  court  and  circuit 
court  of  appeals  in  United  States  v.  Park- 
ersbnrg  Branch  R.  Co.  134  Fed.  969,  74 
C.  C.  A.  354,  143  Fed.  224;  and  by  the 
circuit  court  in  some  previous  cases  re- 
ferred to  in  134  Fed.  973.     But,  upon 
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mature  consideration,  we  have  concluded 
that  these  decisions  must  be  overruled. 

Appellant  cites  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  312.  37  L.  ed. 
463, 13  Sup.  Ct.  Rep.  622,  but  it  is  plain- 
ly distinguishable.  [422]  There  tine 
Navigation  Company  under  a  state  char- 
ter had  constructed  locks  and  dams  in 
the  Monongahela  river,  to  the  great  im- 
provement of  its  navigation,  and  by  a 
supplement  to  its  charter  had  been  re- 
quired to  commence  the  construction  of 
lock  and  dam  No.  7  in  such  manner  and 
on  such  plan  as  would  extend  the  navi- 
gation from  its  then  present  terminus  to 
the  state  line.  This  work  was  to  com- 
plete the  company's  improvements  in  the 
state  of  Pennsylvania.  Thereafter  Con- 
gress, in  1881,  appropriated  $25,000  for 
improving  the  Monongahela  river  in  West 
Virginia  and  Pennsylvania,  with  the  pro- 
viso that  the  money  should  not  be  ex- 
pended until  the  Navigation  Company 
had  undertaken  in  good  faith  the  build- 
ing of  lock  and  dam  No.  7  and  had  given 
assurance  to  the  Secretary  of  War  of  its 
ability  and  purpose  to  complete  the  same. 
The  company  gave  satisfactory  assurance 
to  the  Secretary,  commenced  ihe  work  in 
1882,  and  completed  it  in  1884.  By  Act 
of  August  11,  1888  (25  Stat,  at  L.  400, 
411,  chap.  860),  Congress  authorized  the 
Secretary  of  War  to  purchase  this  lock 
and  dam  from  the  company,  and  in  the 
event  of  his  inability  to  make  a  volun- 
tary purchase  within  a  specified  limit  of 
expense,  then  to  take  proceedings  for  their 
condemnation,  with  a  proviso  that,  in  esti- 
mating the  sum  to  be  paid  by  the  United 
States,  the  franchise  of  the  corporation 
to  collect  tolls  should  not  be  considered  or 
estimated.  It  appeared  that  the  tolls  re- 
ceived by  the  company  for  the  use  of  its 
works,  including  lock  and  dam  No.  7, 
averaged  $240,000  per  annum,  that  the 
money  value  of  the  entire  works  and  fran- 
chise was  not  less  than  $4,000,000,  and 
that  the  actual  toll  receipts  of  lock  and 
dam  No.  7  were  in  excess  of  $2,800  per 
annum,  and  would  probably  increase  in 
the  near  future.  This  court  held  the 
proviso  excluding  the  franchise  to  collect 
tolls  from  consideration  in  the  condem- 
nation proceedings  to  be  inconsistent  with 
the  5th  Amendment  (p.  336).  But  it. will 
be  observed  that  this  was  not  a  case  of 
removing  a  structure  [423]  from  the 
river  on  the  firound  that  it  interfered  with 
navigation,  but  a  taking  over  of  a  struc- 
ture and  emplojdng  it  in  the  public  use 
as  an  instrumentality  of  navi^ition.  In 
short,  there  was  a  clear  taking  of  the 
property  of  the  company  for  public  use 
as  property,  and  an  attempt  at  the  same 
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time  to  ezdnde  from  consideration  an 
essential  dement  of  its  value  when  ascer- 
taining the  ccHnpensation  to  be  paid.  The 
case  has  no  bearing  npon  the  one  at  bar. 

Reference  is  made  also  to  oar  recent  de-. 
cision  in  United  States  v.  Baltimore  &  0. 
R.  Co.  229  U.  S.  244,  57  L.  ed.  U89,  33 
Sup.  Ct  Rep.  851,  and  although  this 
court  merely  affirmed  the  circuit  court  on 
the  ground  that  the  matter  was  res  judi- 
cata, it  is  argued  that  we  necessarily  de- 
cided the  Questions  raised  in  the  present 
case  in  oraer  to  come  to  the  conclusion 
that  the  question  was  one  of  res  judicata. 
In  Tiew  of  the  very  plain  language  em- 
ployed in  the  opinion  (pp.  251,  254),  the 
argument  is  baseless. 

There  remains  only  the  contention  that 
the  Act  of  1899,  being  a  general  act,  does 
not  by  fair  construction  operate  to  repeal 
or  modify  the  special  nghts  conferred 
upon  appellant  by  the  Acts  of  1862  and 
1865.  We  deem  this  point  likewise  un- 
tenable. In  terms  the  act  applies  with- 
out qualification  to  ''any  railroad  or  other 
bridge  now  constructed  or  which  may 
hereafter  be  constructed  over  any  of  the 
navigable  waterways  of  the  United 
States."  It  is  argued  that  at  the  time  of 
its  passage  there  were  two  classes  of 
bridges  to  which  the  term  ''now  con- 
structed" would  properly  apply  without 
affecting  any  vested  right,  namely  (1) 
bridges  theretofore  built  under  state  au- 
thority only,  and  (2)  bridges  theretofore 
built  under  congressional  authority  with  a 
power  of  amendment  or  repeal  expressly 
reserved;  and  that  full  effect  can  be  given 
to  the  language  of  §  18  without  holding 
that  it  is  a  repeal  by  implication  of  the 
declaration  of  Congress  in  the  Act  of 
1865  that  the  Ohio  Falls  bridge  as  con- 
structed was  a  lawful  structure  and  a  post 
route  of  the  United  States.  But  the  1899 
Act  [424]  is  not  only  unqualified  in  its 
terms,  but  from  the  nature  of  the  sub- 
ject matter  there  is  every  reason  for  giv- 
ing it  a  universal  application.  As  we 
have  seen,  appellant  bad  no  indefeasible 
right  to  maintain  its  bridge  as  originally 
constructed,  and  the  absence  of  an  ex- 
press right  of  repeal  from  the  Acts  of 
1862  and  1865  has  as  little  bearing  upon 
the  question  of  the  practical  justice  or  in- 
justice of  requiring  an  alteration  in  the 
bridge  as  it  has  upon  the  question  of  con- 
stitutional right  And  of  course,  from 
the  point  of  view  of  the  requirements  of 
navigation,  the  particular  phraseology  of 
the  acts  by  which  the  construction  of  the 
different  bridges  was  authorised  is  alto- 
gether insignificant 
•1  li.  ed. 


It  may  be  conceded  that  the  declaration 
of  Congress  in  the  Act  of  1865  that  tlni 
bridge  was  a  lawful  structure  was  con- 
clusive upon  the  question  until  Congress 
passed  some  inconsistent  enactment.  As 
was  said  by  Mr.  Justice  Nelson,  speaking 
for  the  court  in  the  Wheeling  Bridge  Case, 
18  How.  at  p.  430, 15  L.  ed.  436,  although 
it  may  have  been  an  obstruction  in  fact 
it  was  not  such  in  the  contemplation  of 
the  law.  But  §  18  of  the  1899  Act 
wrought  a  change  in  the  law.  (There 
were  simOar  provisions  in  an  Act  of  Au- 
gust U,  1888^  chap.  860,  §  9,  25  Stat  at 
L.  400,  424;  and  in  an  Act  of  September 
19,  1890,  chap.  907,  §  4,  26  Stat  at  L. 
426,  453;  but  we  pass  them  by.)  Con- 
gress thereby  declared  that  whenever  the 
Secretary  of  War  should  find  any  bridge 
tiieretof ore  or  thereafter  constructed  over 
any  of  the  navigable  waterways  of  the 
United  States  to  be  an  unreasonable  ob- 
struction to  the  free  navigation  of  such 
waters  on  account  of  insufficient  height, 
width  of  span,  or  otherwise,  it  should  be 
the  duty  of  the  Secretary,  after  hearing 
the  parties  concerned,  to  take  action  look- 
ing to  the  removal  or  alteration  of  the 
bridge,  so  as  to  render  navigation  through 
or  under  it  reasonably  free,  easy,  and  un- 
obstructed. As  this  court  repeatedly  has 
held,  this  is  not  an  unconstitutional  dele- 
gation of  legislative  or  judicial  power  to 
the  Secretary.  Union  Bridge  Co.  v.  Unit- 
ed SUtes,  204  U.  S.  364,  385,  51  L.  ed. 
523,  533,  27  Sup.  Ct.  Rep.  367;  [425] 
Monongahela  Bridge  Co.  v.  United  States, 
216  U.  S.  177,  192,  54  L.  ed.  435,  441, 
30  Sup.  Ct  Rep.  356;  Hannibal  Bridge 
Co.  V.  United  States,  221  U.  S.  194,  205, 
55  L.  ed.  699,  703,  31  Sup.  Ct  Rep.  603. 
The  statute  itself  prescribed  the  general 
rule  applicable  to  all  navigable  waters, 
and  merely  charged  the  Secretary  of  War 
with  the  duty  of  ascertaining  in  each  case, 
upon  notice  to  the  parties  concerned, 
whether  the  particular  bridge  came  with- 
in the  general  rule.  Of  course,  the  Secre- 
tary's finding  must  be  baaed  upon  the 
conditions  as  they  exist  at  the  time  he 
acts.  But  the  law  imposing  this  duty 
upon  him  speaks  from  the  time  of  its 
enactment  And  there  is  no  real  incon- 
sistency between  a  declaration  by  Con- 
gress in  1865  thBi  a  certain  bridge  was  a 
kwf  ul  structure  and  not  an  improper  im- 
pediment to  navigation,  and  a  contrary 
finding  by  the  Secretary  of  War  in  the 
year  1914. 

Since  we  are  c(mstrained  to  hold  that 
none  of  appellant's  contentions  is  well 
founded,  it  residts  that  the  decree  under 
review  must  be  affirmed. 

40» 


426 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Teui, 


[426]   KNAUTH,  KACHOD,  4  KUHNE, 

Petitioneri, 


V. 


LATHAM  k  COMPANY  et'al.  (No.  08.) 


MAX  JAFFE  et  al.,  Surviving  Members  of 
the  Firm  of  Knauth,  Nachod,  k  Kuhne, 
Appta., 

V. 

WILLIAM  S.  LOVELL,  as  Custodian,  etc, 
and  as  Trustee  in  Bankruptcy  of  Knight, 
Yancey,  k  Company  et  al.  (No.  259.) 


MAX  JAFFE  et  al.,  Surviving  Members  of 
the  Firm  of  Knauth,  Nachod,  k  Kuhne, 
Appts., 

V. 

MAURICE  E.  A.  WESTPHALEN  et  aL 

(No.  260.) 

(See  S.  C.  Reporter's  ed.  426-430.) 

Bankraptcy  —  oonfllcttng  jnrisdictioii 
—  suit  to  establish  priority. 

The  Federal  district  court  may  not 
entertain  jurisdiction  of  a  bill  or  cross  bill 
which,  by  reason  of  the  inadequacy  of  the 
allegations  seeking  to  impress  a  trust  upon 
the  property  of  ^uikrupts  whose  estate  is 
in  course  of  administration  in  another  dis- 
trict, must  be  regarded  as  an  attempt  to 
secure  priority  of  payment  out  of  the  bank- 
rupts-' estate  on  account  of  moneys  fraudu- 
lently obtained  by  the  bankrupts  and  put 
into  their  business. 

[For  other  cases,  see  Bankmptcy,  II.  b^  In 
Digest    Sup.    Ct.    1908.] 

[Nos.  98,  259,  and  260.] 

Submitted  November  13,  1916.     Decided 
January  8,  1917.  ' 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  decree  which 
affirmed,  with  a  modificatiou,  a  decree  of 
the  District  Court  of  Alabamai  dismissing 
a  cross  bill  in  a  suit  begun  by  a  trustee 
in  bankruptcy  to  set  aside  an  alleged 
preferentiid  transfer.    Affirmed.    Also 

TWO  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
Northern  District  of  Florida  to  review 
decrees  dismissing  suits  to  impress  a  trust 
upon  the  property  of  a  bai^mipt.  Af- 
firmed. 

See  same  case  below,  in  No.  98, 135  C. 
C.  A.  419,  219  Fed.  721. 
The  facta  are  stated  in  the  opinion. 

Messrs.  Julien  T.  Davies,  Thomas  M. 
Stevens,  W.  H.  Watson,  and  George  T. 
Hogg  submitted  the  cause  for  petitioners 
and  appellants: 

It  has  been  determined  that  the  trustee 
in  bankruptcy  of  Knight,  Tancey,  &  Com- 
pany stands  in  their  shoes,  and,  as  such 
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trustee,  has  no  right  to  the  property  until 
the  transfers  be  set  aside  on  statutory 
grounds;  and  also  that  the  burden  rests 
on  the  trustee  of  establishing  the  condi- 
tions that  make  them  voidable. 

Pyle  V.  Texas  Transport  &  Terminal 
Co.  238  U.  S.  90,  97,  98,  69  L.  ed.  1215, 
1219,  1220,  35  Sup.  Ct.  Rep.  667;  LoveU 
V.  Newman,  227  U.  S.  412,  421,  422,  426, 
57  L.  ed.  577,  581,  582,  583,  33  Sup.  Ct. 
Rep.  375,  113  C.  C.  A.  39, 192  Fed.  753; 
Hentz  V.  LoveU,  113  C.  C.  A.  48,  192 
Fed.  762,  231  U.  S.  738,  58  L.  ed.  461, 
34  Sup.  Ct  Rep.  316. 

The  jurisdiction  of  the  bankruptcy 
court  depends  on  its  jurisdiction  over 
Knight,  Yancey,  &  Company.  By  its  of- 
ficer, the  trustee,  it  succeeded  to  their  pos- 
session and  right  of  possession.  Its  juris- 
diction does  not  extend  to  property  held 
adversely,  particulai^ly  property  held  un- 
der transfers  that  are  merdiy  voidable,  at 
most  The  test  is  possession  or  right  of 
possession.  Jurisdiction  of  property  held 
adversely  must  be  acquired  by  consent  or 
plenary  suit,  even  where  the  property  is 
within  the  district. 

Re  Rathman,  106  C.  C.  A.  253,  183 
Fed.  913;  Jones  v.  Springer,  226  U.  S. 
148,  155,  57  L.  ed.  161,  163,  33  Sup.  Ct 
Rep.  64;  Re  GiU,  111  C.  C.  A.  454,  190 
Fed.  726;  Jaquith  v.  Rowley,  188  U.  S. 
620,  623-626,  47  L.  ed.  620-623,  23  Sup. 
Ct.  Rep.  369 ;  First  Nat.  Bank  v.  Chicago 
Title  &  T.  Co.  198  U.  S.  80.  289-292,  49 
L.  ed.  1051,  1054-1056,  25  Sup.  Ct.  Rep. 
693;  Babbitt  v.  Dutcher,  216  U.  S.  102, 
113,  54  L.  ed.  402,  406,  30  Sup.  Ct  Rep. 
372;  Hebert  v.  Crawford,  228  U.  S.  204, 
208-210,  57  L.  ed.  800,  803,  804,  33  Sup. 
Ct.  Rep.  484. 

The  rig^t  to  avoid  preferences  on  statu- 
tory grounds  is  in  derogation  of  the 
common-law  right  of  transferees,  in  com- 
mercial transactions,  and  is  not  to  be 
extended  beyond  the  clear  import  of  its 
terms. 

Fitzgerald  v.  Quann,  109  N.  Y.  441, 
17  N.  E.  354;  Tompkins  v.  Hunter,  149 
N.  Y.  123,  43  N.  E.  532;  Shaw  v.  North 
Pennsylvania  R.  Co.  (Shaw  v.  Merchants' 
Nat.  Bank)  101  U.  S.  557,  565,  25  L.  ed. 
892,  894. 

If  Congress  had  ever  assumed  author- 
ity to  deprive  Latham  &  Company  of 
their  title  to  the  property  in  question,  ex- 
cept by  the  judgment  or  decree  of  a 
court  of  competent  jurisdiction,  such  an 
act  would  be  unconstitutional  and  void. 

Cooley,  Const  Lim.  7th  ed.  518;  Peo- 
ple V.  O'Brien,  111  N.  Y.  1,  2  L.R.A. 
255,  7  Am.  St.  Rep.  684,  18  N.  E.  692; 
Wilcox  V.  Consolidated  Qas  Co.  212  U.  S. 

242  V.  S. 
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19,  44,  53  L.  ed.  382,  396,  48  LJt.A. 
<N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15 
Ann.  Cas.  1034. 

It  is  common  practice,  when  a  eonrt 
of  equity  acquires  the  custody  of  prop- 
erty, hy  a  receiver  or  otherwise,  to  au- 
thorize a  claimant  whose  right  is  disputed 
to  bring  an  action  or  suit  to  recover  the 
same  from  the  receiver  or  other  officer, 
in  any  court  of  competent  jurisdiction. 
In  this  way,  a  constitutional  right  to  trial 
by  jury  is  preserved. 

WaUing  V.  MiUer,  108  N.  Y.  173,  2 
Am.  St.  Rep.  400, 15  N.  E.  65;  Re  Chris- 
tian Jen^n  Co.  128  N.  T.  553,  28  N.  £. 
665;  Fidelity  Trust  Co.  ▼.  Gaskdl,  115 
C.  C.  A.  527,  195  Fed.  865. 

Knauth,  Nachod,  &  Kuhne  had  the  right 
to  invoke  the  aid  of  any  other  court  of 
competent  jurisdiction,  even  if  the  prop- 
erty in  question  had  been  in  the  custody 
of  the  bankruptcy  court. 

Eyster  v.  Gaff,  91  U.  S.  521,  525,  23  L. 
ed.  403,  405 ;  Reed  v.  Bullington,  49  Miss. 
223 ;  Skilton  v.  Codington,  185  N.  T.  80, 
85,  113  Am.  St.  Rep.  885,  77  N.  E.  790; 
Frank  v.  Vollko^uner,  205  TJ.  S.  521,  51 
L.  ed.  911,  27  Sup.  Ct  Rep.  596;  His- 
eock  T.  Varick  Bank,  206  U.  S.  28,  41, 
51  L.  ed.  945,  953,  27  Sup.  Ct.  Rep.  681 ; 
Re  Rathman,  106  C.  C.  A.  253,  183  Fed. 
913;  Jones  ▼.  Springer,  226  U.  S.  148, 
155,  57  L.  ed.  161,  163,  33  Sup.  Ct  Rep. 
64;  Welch  v.  PoUey,  177  N.  Y.  121,  69 
K.  E.  279,  reversing  86  App.  Div.  260, 
83  N.  Y.  Supp.  819;  Fidelity  Trust  Co. 
T.  Gaskell,  115  C.  C.  A.  527,  195  Fed. 
865;  Lyttle  t.  National  Surety  Co.  43 
App.  D.  C.  136;  De  Friece  v.  Bryant, 
232  Fed.  233. 

The  oHginal  suits  at  Mobile  and  Pensa- 
cola  were  not  merely  in  personam,  to  set 
aside  a  voidable  transfer  and  recover  a 
money  judgment.  They  were  in  rem,  to 
impound  and  sequester  and  obtain  ddiv- 
ery  of  the  property  in  Question.  Such 
relief  required  exclusive  dominion.  This 
vested  the  courts  with  an  exclusive  juris- 
diction and  imposed  the  duty  to  hear  and 
enforce  the  rights  of  all  claimants. 

Krippendorf  v.  Hyde,  110  U.  S.  276, 
280,  282,  287,  28  L.  ed.  146,  147-149, 
4  Sup.  Ct.  Rep.  27;  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  V.  Texas  C.  R.  Co.  137 
U.  S.  171,  201,  34  L.  ed.  625,  636,  11 
Sup.  Ct  Rep.  61;  Farmers'  Loan  &  T. 
Co.  V.  Lake  Street  Elev.  R.  Co.  177  U.  S. 
61,  61,  44  L.  ed,  667,  671,  20  Sup. 
Ct  Rep.  564;  Murphy  ▼.  Jolm  Hofman 
Co.  211  U.  S.  562,  569,  53  L.  ed.  327, 
330,  29  Sup.  Ct.  Rep.  154;  Palmer  v. 
Texas,  212  U.  S.  118,  129,  53  L.  ed.  435, 
439,  29  Sup.  Ct  Rep.  230;  Rickey  Land 
4  CatUe  Co.  v.  Miller  4  Lux,  218  U.  S. 
•1  L.  ed. 


258,  262,  263,  54  L.  ed.  1032,  1038^  31 
Sup.  Ct  Rep.  11. 

In  addition  to  relief  requiring  an  ex- 
clusive dominion,  which  is  the  t^t  of  an 
exclusiTe  jurisdiction^  the  courts  at  Mo- 
bile and  Pensacola  impounded  and  se- 
questered the  property.  Clearly  no  other 
court  was  open  to  Knauth,  Nachod,  4 
Kuhne,  and,  if  there  had  been  a  subse- 
quent failure  of  jurisdiction  of  the  origi- 
nal suits,  it  would  not  have  devested  the 
courts  of  jurisdiction  to  hear  and  enforce 
their  rights  or  those  of  any  other  pur- 
suing owner. 

E&ctrical  Supply  Co.  ▼.  Put-in-Bay 
Waterworks,  Light  4  R.  Co.  84  Fed.  740 ; 
Kdelity  Trust  Co.  v.  Gaskell,  115  C.  C. 
A.  527,  195  Fed.  865. 

The  court  at  Mobile  had  permitted 
Knauth,  Nachod,  4  Kuhne  to  intervene 
and  file  their  cross  bill,  or  whatever  it 
should  be  called.  If  the  court  had  a  dis- 
cretion to  deny  leave  to  intervene,  it  did 
not  exercise  it,  and,  being  duly  admitted 
to  the  case,  Knauth,  Ni^od,  4  Kuhne 
had  the  same  right  to  have  tJieir  claims 
heard  and  enforced  as  if  they  had  been 
named  as  defendants  in  the  original  suit. 

Illinois  Steel  Co.  v.  Ramsey,  100  C.  C. 
A.  323,  176  Fed.  853;  Re  Michigan  C.  R. 
Co.  59  C.  C.  A.  643, 124  Fed.  727;  Cred- 
its Commutation  Co.  v.  United  States,  177 
U.  S.  311,  315,  316,  44  L.  ed.  782,  785, 
786,  20  Sup.  Ct  Rep.  636. 

Jurisdiction  in  the  original  suit  de- 
pended on  the  fact  that  the  property  was 
within  the  district 

Greeley  v.  Lowe,  155  U.  S.  58,  73,  74, 
39  L.  ed.  69,  75,  15  Sup.  Ct  Rep.  24. 

The  fact  that  Knauth,  Nachod,  4  Kuhne 
are  pursuing  owners  of  the  property  im- 
pounded and  sequestered  by  the  courts  at 
Mobile  and  Pensacola,  and  their  ri^ts, 
therefore,  are  prior  and  paramount  to  the 
interest  of  the  parties  to  the  original  suits, 
only  emphasizes  the  principle  that  they 
are  entitled  to  have  their  claim  heard  and 
enforced. 

Continental  Trust  Co.  t.  Toledo,  St  L. 
4  K.  C.  R.  Co.  82  Fed.  642;  Toledo,  St. 
L.  4  K.  C.  R.  Co.  V.  Continental  Trust 
Co.  36  C.  C.  A.  155,  95  Fed.  497. 

The  sale  of  a  part  of  the  property  in 
question  and  the  deposit  of  the  proceeds, 
and,  what  is  the  same  thing,  the  deposit 
of  the  value  or  forthcoming  bonds  for 
the  other  parts,  transferred  Uie  rights  of 
all  claimants  to  the  value  and  bonds  in 
the  possession  of  the  courts  at  Pensacola 
and  Mobile. 

Jones  V.  Springer,  226  IT.  S.  148,  156, 

157,.  57  L.  ed.  161,  164,  33  Sup.  Ct  Rep. 

64;  First  Nat  Bank  ▼.  Chicago  Title  4 

T.  Co.  198  U.  S.  280,  291,  49  L.  ed.  1051, 
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1055,  25  Sup.  Ct  Rep.  693;  FideUty 
Trust  Co.  v.  Gaskell,  115  C.  C.  A.  527, 
195  Fed.  865. 

Apart  from  the  fact  that  unknown 
claimants  had  been  impleaded  when  the 
value  and  forthcoming  bonds  were  de- 
posited in  eoorty  the  law,  which  author- 
ized a  pursuing  owner  to  intervene  and 
reclaim  the  proceeds  of  his  property,  en- 
tered into  and  constituted  a  part  of  the 
proceedings  and  subjected  the  deposits  to 
that  right,  whether  tibie  same  were  in  mon- 
ey or  forthcoming  bonds. 

Von  Hoffman  v.  Quincy,  4  Wall.  535, 
550,  18  L.  ed.  403,  409;  Liverpool  &  Q. 
W.  Steam  Co.  v.  Phenix  Ins.  Co.  (The 
Montana)  129  U.  S.  397,  447,  448,  456, 
458,  459,  461,  32  L.  ed.  788,  794,  797-799, 
9  Sup.  Ct.  Rep.  469;  £1  Paso  &  S.  W. 
R.  Co.  V.  Eichd,  226  U.  S.  590,  597,  57 
L.  ed.  369,  373,  33  Sup.  Ct.  Rep.  179. 

By  impounding  and  sequestering  the 
property  of  the  petitioners  appellants  and 
then  substituting  deposits  of  value  and 
forthcoming  bonds  therefor,  the  courts  be- 
low have  deprived  them  of  their  property, 
and,  if  they  have  no  adequate  right  to  re- 
claim the  proceeds,  they  are  without  due 
process  of  law. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  233-235,  41  L.  ed.  979, 
983,  984,  17  Sup.  Ct.  Rep.  581 ;  Colon  v. 
Lisk,  153  N.  Y.  194,  60  Am.  St  Rep. 
609,  47  N.  E.  302;  Truax  v.  Raich,  239 
U.  S.  33,  39,  42,  43,  60  L.  ed.  131,  135, 
136,  L.R.A.1916D,  545,  36  Sup.  Ct.  Rep. 
7;  Coe  v.  Armour  Fertilizer  Works,  237 
U.  S.  413,  425,  426,  59  L.  ed.  1027,  1032, 
35  Sup.  Ct.  Rep.  625. 

By  challenging  the  merits  of  the  bills  of 
complainants  below,  the  defendants  sub- 
mitted to  the  jurisdiction.  If  any  Fed- 
eral court  would  have  had  jurisdiction, 
therefore,  the  defendants  waived  any  right 
they  may  have  had  to  be  sued  in  a  par- 
ticular district 

Thames  &  M.  M.  Ins.  Co.  v.  United 
States,  237  U.  S.  19,  24,  25,  59  L.  ed. 
821,  823,  824,  35  Sup.  Ct.  Rep.  496,  Ann. 
Cas.  1915D,  1087. 

The  right  of  the  petitioners-appellants 
to  follow  their  money  into  the  property 
in  question  and  have  a  trust  or  charge 
impressed  on  it  for  their  benefit  is  wdl 
^fi  tfl.  d1  iflhed 

3  Pom.  *Eq.  Jur.  §§  1044,  1048,  1051, 
1053,  1058;  German  v.  littlefield,  229  U. 
S.  19,  24, 57  L.  ed,  1047, 1050,  33  Sup.  Ct 
Rep.  690;  Zartman  v.  First  Nat  Bank, 
216  U.  S.  134, 138,  54  L.  ed.  418,  419,  30 
Sup.  Ct  Rep.  368;  Oliver  v.  Piatt,  a  How. 
401.  U  L.  ed.  ^2;  Smith  t,  M  Ores 


Twp.  9  L.R.A.(N.S.)  876,  80  C.  C.  A. 
145,  150  Fed.  257;  Lightfoot  v.  Davis, 
198  N.  Y.  270,  29  L.R.A.(N.S.)  119,  m 
Am.  St  Rep.  817,  91  N.  E.  582,  19 
Ann.  Cas.  747;  Wdch  v.  PoUey,  177  N. 
T.  121,  69  N.  E.  279;  Southern  Cotton 
Oa  Co.  V.  EUiotte,  134  C.  C.  A.  295,  218 
Fed.  567;  Re  Leavitt  &  Grant,  132  C. 
C.  A.  139,  215  Fed.  901;  Knauth  v. 
Lovell,  212  Fed.  337;  Title  Guarantee  & 
T.  Co.  V.  Haven,  214  N.  Y.  487,  108  N. 
E.  819;  MuUer  v.  Kling,  209  N.  Y.  244, 
103  N.  E.  138. 

Knauth,  Nachod,  &  Kuhne  are  the  real 
parties  in  interest,  and  entitled  to  main- 
tain their  suits  on  their  own  behalf.  The 
bankrupts,  who  were  parties  to  the  origi- 
nal suit  at  Mobile,  mig^t  also  have  main- 
tained the  same  in  the  right  of  Knauth, 
Nachod,  &  Kuhne,  as  trustees*  ex  maleficio 
for  their  benefit 

First  Nat  Bank  v.  National  Broadway 
Bank,  156  N.  Y.  467,  42  L.R.A.  139,  51 
N.  E.  398;  Central  Nat.  Bank  v.  Con- 
necticut Mut.  L.  Ins.  Co.  104  U.  S.  54, 
70,  71,  26  L.  ed.  693,  700,  701;  Wetmore 
V.  Porter,  92  N.  Y.  82. 

The  bankrupts  received  the  money  of 
Knauth,  Nachod,  &  Kuhne  by  their  brok- 
er, and  deposited  it  in  the  First  National 
Bank  of  Decatur  by  payment  thereof  to 
its  correspondent  in  New  York.  Qui  facit 
per  alium,  facit  per  se.  The  title  to  the 
currency  drafts,  by  which  remittance  of 
the  money  was  effected,  remained  in  the 
bankrupts  until  applied  to  the  purchase 
and  redemption  of  the  cotton  in  question. 

Beal  V.  SommerviDe,  17  L,R.A.  291,  1 
C.  C.  A.  598,  5  U.  S.  App.  14,  50  Fed. 
647;  Richardson  v.  Louisville  Bkg.  Co. 
36  C.  C.  A.  307,  94  Fed.  442;  St  Louis 
A  S.  F.  R.  Co.  V.  Johnston,  133  U.  S. 
566^76,  33  L.  ed.  683-686,  10  Sup.  Ct. 
Rep.  390. 

If  this  court  considers  the  question  of 
pleading  uiged  on  behalf  of  Latham  & 
Company,  that  the  bills  should  be  more 
definite  and  certain,  the  following  cases 
are  submitted: 

Hooley  v.  Gieve,  9  Daly,  104,  affirmed 
in  82  N.  Y.  625,  9  Abb.  N.  C.  8;  Lafort 
V.  Carpenter,  91  Hun,  76,  36  N.  Y.  Supp. 
168,  affirmed  in  154  N.  Y.  757,  49  N.  E. 
1099;  Smith  v.  Au  Gres  Twp.  9  L.R.A. 
(N.S.)  876,  80  C.  C.  A.  146,  150  Fed. 
257;  Westinghouse  Electric  &  Mfg.  Co. 
T.  Wagner  Electric  ft  Mfg.  Co.  225  U. 
S.  604,  615,  618-622, 56  L.  ed.  1222, 1226- 
1229,  32  Sup.  Ct.  Rep.  691. 

Messrs.  Arthur  yon  Briesen  and  An- 
tonio Knauth  also  submitted  the  cause 
for  petitioners  in  No.  98. 

^  f  49  V.  «k 
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Messrs.  Walker  B.  Spencer  and 
Oharles  Payne  Fenner  submitted  the 
cause  for  Latham  ft  Company  and 
American  Surety  Company,  respondents 
and  appellees : 

The  bills  on  their  faces  show  that  the 
moneys  used  in  the  purchase  of  the  cot- 
ton belonging  to  Latham  ft  Company, 
the  subject  matter  of  these  suits,  were 
not  the  moneys  of  the  appellants. 

Jaffe  V.  Weld,  132  N.  Y.  Supp.  606, 
165  App.  Div.  110, 139  N.  Y.  Supp.  1101, 
aflftrmed  in  208  N.  Y.  593, 102  N.  E.  1104. 

The  bills  do  not  trace  with  legal  cer- 
tainty appellants'  money  into  the  Lath- 
am cotton,  so  as  to  justify  a  court  of 
equity  in  impressing  the  same  with  a 
trust  in  their  favor. 

Litchfield  V.  Ballou,  114  U.  S.  195,  29 
L.  ed.  132,  6  Sup.  Ct.  Rep.  820;  Ran- 
dolph V.  Allen,  19  C.  C.  A.  353,  41  U.  S. 
App.  117,  73  Fed.  39;  Ferris  v.  Van 
Vechten,  73  N.  Y.  113;  Phillips  v. 
Overfield,  100  Mo.  466,  13  S.  W.  705; 
Ober  ▼.  Cochran,  118  Ga.  396,  98  Am.  St. 
Rep.  118,  45  S.  E.  384;  Parker  v.  Jones, 
67  Ala.  234;  Arc^is  v.  Smith,  52  Ga.  102; 
Oliver  v.  Piatt,  3  How.  401,  402,  11  L. 
ed.  652,  663;  Peters  v.  Bain,  133  U.  S. 
670,  33  L.  ed.  696,  10  Sup.  Ct.  Rep. 
354;  Metropolitan  Nat.  Bank  v.  Camp- 
bell Commission  Co.  77  Fed.  705;  Em- 
pire State  Surety  Co.  v.  Carroll  County, 
114  C.  C.  A.  435,  194  Fed.  604;  Jaffe  v. 
Weld,  132  N.  Y.  Supp.  605;  39  Cyc.  530, 
551. 

When  trust  funds  have  been  mingled 
with  the  private  funds  of  a  trustee,  and 
payments  have  been  made  out  of  such 
mingled  funds,  the  presumption  is  that 
the  trustee  paid  out  of  his  own  private 
funds,  if  sufficient  funds  are  found  in 
his  hands  to  satisfy  the  trust  funds. 

Gorman  v.  Littlefield,  229  U.  S.  19,  67 
L.  ed.  1047,  33  Sup.  Ct.  Rep.  690;  Em- 
pire State  Surety  Co.  v.  Carroll  County, 
114  C.  C.  A.  435,  194  Fed.  604;  3  Pom. 
Eq.  Jur.  §  1049,  pp.  2021,  2022. 

A  third  person  should  not  be  dis- 
turbed where  the  trustee  or  his  repre- 
sentative is  able  to  respond,  or  where  the 
cestui  que  trust  can  obtain  relief  with- 
out disturbing  the  rights  of  such  third 
person. 

Crutchfleld  ▼.  Haynes,  14  Ala.  49; 
Litchfield  v.  Ballou,  114  U.  S.  195,  29 
L.  ed.  134,  5  Sup.  Ct.  Rep.  820. 

Mr.  Augustus  Benners  submitted  the 
cause  for  William  S.  Lovell,  as  trustee 
in  bankruptcy,  respondent  and  appellee: 

A  judgment,  in  order  to  operate  as  an 
estoppel,  must  be  rendered  pursuant  to 
pleadings  involving  a  contention  in 
•1  L,  etf. 


settlement  of  which  the  judgment  is 
pleaded.  Where  the  title  or  right  to 
property  was  not  directly  put  in  issue 
in  a  suit,  the  judgment  concludes  noth- 
ing in  regard  to  it,  although  the  prop- 
erty formed  the  subject-matter  of  the 
suit,  and  although  certain  titles  or  rights 
of  the  parties  were  allied  in  the  plead- 
ings or  tacitly  assumed  as  the  basis  of 
the  judgment. 

Roberts  v.  Northern  P.  R.  Co.  158  U. 
S.  1,  39  L.  ed.  873, 15  Sup.  Ct.  Rep.  756; 
Cromwell  v.  Sac  County,  94  U.  S.  351, 
24  L.  ed.  195;  Freeman,  Judgm.  §  257; 
Humes  v.  Scruggs,  64  Ala.  40. 

The  objects  of  the  cross  bill  were  to 
assert  a  title  to  the  cotton  which  was 
independent  of  any  claim  of  title  relied 
on  by  complainants  or  defendants,  and 
to  administer  the  entire  bankrupt  es- 
tate, including  the  disposition  of  suits 
in  other  jurisdictions.  Appellants  had 
nothing  to  offer  by  way  of  defense  to 
the  original  suits.  They  were  not  inter- 
ested in  any  way  in  the  question  of 
whether  a  preference  had  been  given  or 
not.  Under  these  circumstances  the  cross 
bill  was  properly  dismissed. 

Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  807,  19  L.  ed.  829;  Ayres  v.  Car- 
ver, 17  How.  591,  15  L.  ed.  179;  Cross 
V.  DeValle,  1  Wall  1,  17  L.  ed.  515; 
Dickerman  v.  Northern  Trust  Co.  25  C. 
C.  A.  549,  53  U.  S.  App.  270,  80  Fed. 
450;  Harrison  v.  Perea,  168  U.  S.  311, 
42  L.  ed.  478,  18  Sup.  Ct.  Rep.  129. 

The  cross  bill  was  aggravatedly  multi« 
farious.  The  effort  of  the  court  to  in- 
quire into  all  the  subjects  set  up  in  it 
would  reduce  the  litigation  to  chaos. 
The  court  could,  under  the  circum- 
stances, have  dismissed  the  bill  of  its 
own  motion. 

OHver  v.  Piatt,  3  How.  333,  412,  11 
L.  ed.  622,  658. 

It  is  immaterial  that  the  trustee  did 
not  ask  the  court  to  annul  its  order  giv- 
ing appellants  leave  to  file  their  amend- 
ed cross  bill.  As  a  matter  of  law,  that 
order  presupposed  that  the  amended 
cross  bill  wocdd  be  such  as  might  prop- 
erly be  filed.  Li  addition,  the  court  gave 
the  leave  subject  to  such  objections  as 
might  be  made  by  adverse  parties.  The 
order  presupposed  that  the  amended 
cross  bill  would  be  a  proper  pleading, 
and  upon  its  developing  that  it  was  not, 
the  court  might  dismiss  it  without  put- 
ting the  trustee  to  a  motion. 

Dickerman  v.  Northern  Trust  Co.  25 
C.  C.  A.  649,  53  U.  S.  App.  270,  80  Fed. 
450. 

Petitioners-appellants  had  no  lien  on 
the   bankrupt  estate  for  their  losses. 
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Nor  did  they  point  out  into  what  cotton 
or  other  property  or  assets  their  money 
went.  For  this  reason,  if  for  no  other, 
their  bills  were  properly  dismissed. 

Re  See,  126  C.  C.  A.  120,  209  Fed. 
172;  Crawford  County  v.  Strawn,  15 
L.RJl.(N.S.)  1100,  84  C.  C.  A.  553, 
157  Fed.  49;  Ee  Brown,  113  C.  C.  A. 
348,  193  Fed.  24,  affirmed  in  First 
Nat.  Bank  t.  Littlefield,  226  U.  S.  110, 
57  L.  ed.  145,  33  Sup.  Ct.  Rep.  78; 
Knauth  y.  Lovell,  212  Fed.  337;  Em- 
pire State  Surety  Co.  v.  Carroll  Coun- 
ty, 114  C.  C.  A.  435,  194  Fed.  593; 
Re  T.  a.  Mclntyre  &  Co.  108  C.  C.  A. 
543,  185  Fed.  96;  Lowe  t.  Jones,  192 
Mass.  94,  6  L.R.A.(N.S.)  487,  116  Am. 
St.  Rep.  225,  78  N.  E.  402,  7  Ann.  Cas. 
551;  Schuyler  t.  Littlefield,  232  U.  S. 
707,  58  L.  ed.  806,  34  Sup.  Ct.  Rep.  466. 

Substantially  the  same  bill  filed  by 
petitioners  here  was  filed  by  them  in  the 
New  York  state  courts  with  reference 
to  losses  sustained  by  them  under  the 
same  circumstances  that  they  here  set 
up,  and  the  bill  was  held  to  be  without 
equity. 

Jaffe  ▼.  Weld,  132  N.  Y.  Supp.  505, 
155  App.  Div.  110, 139  N.  Y.  Supp.  1101, 
affirmed  in  208  N.  Y.  593, 102  N.  E.  1104. 

Under  the  motions  made,  the  bills 
could  be  dismissed  under  equity  rule  29. 

Victor  Talking  Mach.  Co.  v.  Strauss, 
144  C.  C.  A.  591,  230  Fed.  449;  Central 
Trust  Co.  V.  Denver  &  R.  G.  R.  Co.  135 
C.  C.  A.  12,  219  Fed.  110;  Wilson  v. 
American  Ice  Co.  206  Fed.  736. 

Mr.  Hanry  P.  Dart  submitted  the 
cause  for  appellees  in  No.  260.  Messrs. 
E.  C.  Maxwell  and  Henry  P.  Dart,  Jr., 
were  on  the  brief: 

The  adjudication  of  bankruptcy  in 
the  district  court  for  the  northern  dis- 
trict of  Alabama  brought  the  property 
of  the  bankrupts,  wherever  situated, 
into  custodia  legis,  and  that  court  thus 
acquired  the  full  right  to  administer  the 
estate. 

Lazarus  v.  Prentice,  234  U.  S.  266,  58 
L.  ed.  1307,  34  Sup.  Ct.  Rep.  851;  Muel- 
ler T.  Nugent,  184  U.  S.  1,  46  L.  ed.  405, 
22  Sup.  Ct.  Rep.  269;  Acme  Harvester 
Co.  T.  Beekman  Lumber  Co.  222  U.  S. 
300,  56  L.  ed.  208,  32  Sup.  Ct.  Rep.  96; 
White  T.  Schloerb,  178  U.  S.  542,  44  L. 
ed.  1183,  20  Sup.  Ct.  Rep.  1007;  Bryan 
T.  Bemheimer,  181  U.  S.  188,  45  L:  ed. 
814,  21  Sup.  Ct.  Rep.  557. 

Messrs.  William  A.  Blount  and  F.  B. 
Carter  also  submitted  the  cause  for  re- 
qx>ndentt  and  appellees. 
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Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

Number  98. 

Knight,  Yancey,  &  Company  were 
duly  adjudged  bankrupts  in  the  district 
court,  northern  district  of  Alabama, 
April  21,  1910.  A  fews  days  later,  in 
conjunction  with  a  firm  creditor,  the  re- 
ceivers brought  suit  in  the  United  States 
circuit  court,  fifth  circuit,  southern  dis- 
trict of  Alabama,  against  Latham  & 
Company,  a  French  partnership,  Freder- 
ick, Leyland  Steamship  Company,  Lim- 
ited, Louisville  &  Nashville  Railroad 
company,  and  others,  seeking  to  recover 
4,200  bales  of  cotton  about  to  be  ex- 
ported from  Mobile,  upon  the  ground 
that,  while  insolvent,  the  bankrupts  had 
transferred  it  to  Latham  &  Company  in 
payment  of  prior  indebtedness  and  with 
intent  to  prefer  them.  After  being 
taken  into  possession  by  the  United 
States  marshal,  by  order  of  court,  the 
cotton  was  released,  May  14,  1910,  to 
Latham  &  Company,  who  executed  a 
bond  conditioned:  "Now,  therefore,  if 
the  obligors  herein  shall  have  forthcom- 
ing and  deliver  within  sixty  days  from 
date  of  any  final  decree  of  this  court 
said  cotton  to  the  proper  oHlcer  of  the 
court,  or  shall  pay  and  sutisiy  such  de- 
cree as  may  be  rendered  in  the  premises, 
then  this  obligation  shall  be  null  and 
void,  otherwise  to  [428]  remain  in  full 
force  and  effect."  Later  the  trustee  in 
bankruptcy  was  substituted  as  complain- 
ant. 

July  1,  1910,  Knauth,  Nachod,  & 
Kuhne  filed  in  the  cause  a  so-called  cross 
bill,  subsequently  amended,  which  on 
motion  was  dismissed  both  for  want  of 
equity  upon  its  face  and  because  the 
court  lacked  jurisdiction  to  entertain  it. 
The  circuit  court  of  appeals  affirmed 
this  action. 

The  amended  cross  bill  is  a  mass  of 
prolix  and  vagrant  statements  and  alle- 
gations from  which  it  is  difficult  to  spell 
out  any  very  definite  theory.  Apparent- 
ly because  $98,000 — approximate  market 
value  of  1,300  bales  of  cotton — had  been 
fraudulently  obtained  from  Knauth, 
Nachod,  &  Kuhne  by  the  bankrupts  and 
used  by  them  in  their  business,  the  form- 
er sought  to  impress  a  trust  upon  what 
the  latter  thereafter  acquired,  including 
the  4,200  bales  of  cotton  found  at  Mo- 
bile. 

The  allegations  of  the  bill  are  wholly 
inadequate  to  trace  the  funds  into  any 
specific  cotton  (Peters  v.  Bain,  133  U.  S. 
670,  693,  33  L.  ed.  696,  704,  10  Sup.  Ct. 
Bep.  354),  and  the  cross  bill  must  be 
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regarded  as  an  attempt  to  secnre  from 
the  estate  priority  of  payment  on  ao* 
eount  of  money  fraudulently  obtained 
by  the  bankrupts  and  put  into  their  busi- 
ness. Manifestly  such  a  proceeding 
could  not  be  entertained  in  the  southern 
district  of  Alabama.  The  estate  was  be- 
ing administered  in  another  court. 
Mueller  v.  Nugent,  184  U.  S.  8,  46  L. 
ed.  408,  22  Sup.  Ct.  Rep.  269;  Jones  t. 
Springer,  226  U.  S.  163,  57  L.  ed.  163, 
33  Sup.  Ct.  Rep.  64;  Acme  Harvester 
Co.  V.  Beekman  Lumber  Co.  222  U.  S. 
300,  56  L.  ed.  208,  32  Sup.  Ct.  Rep.  96; 
Lazarus  t.  Prentice,  234  U.  S.  267,  58 
L.  ed.  1307,  34  Sup.  Ct.  Rep.  851;  Jaffe 
▼.  Weld,  208  N.  Y.  593,  102  N.  E.  1104. 
The  judgment  of  the  Circuit  Court  of 
Appeals  is  affirmed. 

Number  259. 

The  record  contains  the  amended  bill 
of  complaint;  motions  to  dismiss,  with 
objections  thereto;  final  judgment  of 
dismissal  for  want  of  jurisdiction;  as- 
signment of  errors,  etc. 

[429]  Shortly  after  Knight,  Yancey, 
A  Company  were  adjudged  bankrupts, 
npon  application  of  the  receivers  (May, 
1910),  the  United  States  district  court, 
northern  district  of  Florida,  enjoined 
the  Louisville  &  Nashville  Railroad  from 
removing  or  disposing  of  3,600  bales  of 
cotton  in  its  possession  at  Pensacola; 
and  in  June  thereafter  the  duly  select- 
ed trustee  instituted  suit  seeking  to  re- 
cover possession  of  the  cotton  upon  the 
ground  that  it  had  been  transferred 
with  intent  to  prefer.  By  the  court's 
direction  2,635  bales  were  thereafter  de- 
livered to  Latham  &  Company,  who 
claimed  them  as  owners,  a  forthcoming 
bond  having  been  g^ven.  The  remainder 
— 965  bales — was  sold  and  proceeds  de- 
posited in  the  First  National  Bank  of 
Pensacola  to  await  final  orders. 

Subsequently  appellants  instituted  an 
original  proceeding  claiming  that  the 
bankrupts  had  fraudulently  obtained 
from  them  $98,000  and  invested  it  in 
this  or  other  cotton  or  otherwise,  and 
that  they  were  entitled  to  impress  a 
trust  upon  the  avails  of  such  funds. 

The  involved  and  erratic  allegations 
are  wholly  inadequate  to  show  with  suf- 
ficient definiteness  that  the  funds  were 
invested  in  the  cotton  at  Pensacola;  and 
the  bill  must  be  considered  as  an  at- 
tempt to  secure  priority  of  payment  out 
of  the  bankrupts'  estate  upon  the  theory 
that  it  was  increased  by  appellants' 
money.  There  was  no  jurisdiction  to 
entertain  such  a  proceeding  in  the  Dis« 
•  11^.  ed. 


trict  Court  in  Florida;  and  the  judgment 
below  is  accordingly  aflrmed. 

Number  260. 

The  record  also  consists  of  the  amend- 
ed bill,  filed  April  14,  1914;  motions  to 
dismiss,  with  objections  thereto:  final 
judgment  of  dismissal  for  want  or  juris- 
diction; assignments  of  error,  etc. 

At  the  instance  of  the  receivers  of 
Knight,  Yancey,  &  [430]  Company, 
May,  1910,  the  Louisville  &  Nashville 
Railroad  was  enjoined  by  the  United 
States  district  court,  northern  district 
of  Florida,  from  removing  or  disposing 
of  1,950  bales  of  cotton  then  in  its  pos- 
session at  Pensacola  Florida,  and  claimed 
by  Westphalen  &  Company.  Afterwards 
that  firm  instituted  an  original  suit  to 
recover,  pending  which,  under  agree- 
ment, the  cotton  was  sold  and  the  pro- 
ceeds deposited  in  two  banks  at  Pensa- 
cola, subject  to  final  judgment.  The 
proceedings  were  substantially  the  same 
as  in  Number  259,  and  like  action  was 
taken  by  the  court  The  judgment  be- 
low is  affirmed. 


FURNESS,   WITHY,   k   COMPANY,  Lim- 
ited,  Petitioner, 

V. 

YANG-TSZE  INSURANCE  ASSOCIATION, 
Limited,  et  al. 

(See  S.  C.  Reporter's  ed.  430-434.) 

Certiorari  *  to  elrcnlt  court  of  appeals 
^  improvldently  panted  ^  dismissal. 

1.  Petitions  for  certiorari  to  the  Fed- 
eral circuit  courts  of  appeals  are  at  the 
risk  of  the  party  making  them,  and  when- 
ever, in  the  projp'ess  of  the  case,  facts  de- 
velop which,  if  disclosed  on  the  application, 
would  have  induced  a  refusal,  the  Supreme 
Court  may,  upon  motion  by  a  party,  or  ex 
mere  motu,  dismiss  the  writ. 
[Certiorari    to    circuit    court    of    appeals,    see 

Certiorari,  II.,  in  Digest   Sup.  Ct.  1908.] 

Certiorari  «  to  circuit  court  of  appeals 
«  Improvldently  granted  »  dismissal. 

2.  Certiorari  to  a  Federal  circuit  court 

Kot6i. — As  to  certiorari  in  United 
States  courts — see  note  to  Clark  v.  Hack- 
ett,  17  L.  ed.  U.  S.  69. 

Certiorari  from  Federal  Supreme  Court 
to  circuit  courts  of  appeals. 

This  note  is  supplementary  to  a  note 
on  the  same  subject,  appended  to  the 
report  of  United  States  t.  Dickinson, 
63  L.  ed.  U.  8.  711. 
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of  appeals,  granted  to  reriew  a  judgment 
in  a  proceeding  to  recover  damages  oonse- 
qnent  upon  the  sinking  of  a  ship  in  a  col- 
lision, will  be  dismi^ed  where  it  subse- 
quently transpires  that  a  later  final  decree 
in  proceedings  for  a  limitation  of  the  ship- 
owner's liability  was  based  upon  an  express 
compromise  agreement. 
[Certiorari  to  drcnit  court  of  appeals,  see 
Certiorari,  IL,  In  Digest  Sop.  Ct.  1908.] 

[No.  106.] 

Argued  December  18  and  19,  1916.    Decided 
January  8,  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree 


whieh  affirmed  a  decree  in  fayor  of  libel* 
lant  in  a  suit  to  recover  damages  conse- 
quent upon  the  sinking  of  a  ship  in  a 
collision.  Dismissed  as  having  been  im* 
providently  granted. 

See  same  case  below,  132  C.  C.  A.  201, 
215  Fed.  859. 

The  facts  are  stated  in  the  opinion. 

Mr.  Konnan  B.  Beedier  argued  the 
cause,  and,  with  Messrs.  Charles  C.  Bnr- 
lingham  and  Roscoe  H.  Hupper,  filed  a 
brief  for  petitioner. 

Messrs.  D.  Soger  En|^  and  J.  Park- 
er Kiriin  argued  the  cause,  and,  with 
Messrs.  Lawrence  Kneeland,  William  H. 
McGrann,  and  John  M.  Woolsey,  filed  a 
brief  for  respondents. 


Certiorari  to  a  Federal  circuit  court 
of  appeals  should  be  granted  by  the  Su- 
preme Court  in  a  case  in  which  is  in- 
volved the  construction  of  a  prior  decree 
of  a  circuit  court,  affirmed  by  the  Su- 
preme Court,  upon  which  depends  the 
extent  of  the  use  by  one  railway  com- 
pany of  the  track,  right  of  way,  and 
terminal  facilities  of  another,  as  well  as 
the  rights  of  access  by  the  one  company 
to  industries  established  along  the  line 
of  the  other.  St.  Louis,  K.  C.  &  C.  R. 
Co.  V.  Wabash  R.  Co.  2J7  U.  S.  247,  54 
L.  ed.  752,  30  Sup.  Ct.  Rep.  510. 

The  power  of  the  Federal  Supreme 
Court  to  require  a  circuit  court  of  ap- 
peals by  certiorari  to  send  up  for  review 
cases  pending  before  the  latter  court  ex- 
tends to  a  case  pending  in  that  court  on 
an  appeal  from  a  decree  of  a  circuit 
court,  entered  pursuant  to  the  mandate 
of  the  circuit  court  of  appeals  on  a  prior 
appeal.    Ibid. 

The  action  of  the  trial  court  in  fail- 
ing to  examine  and  pass  upon  the  case, 
and  in  entering  a  merely  pro  forma  de- 
cree as  a  means  of  expediting  the  ulti- 
mate and  final  decision  of  the  cause  in 
the  circuit  court  of  appeals,  does  not 
require  the  allowance  of  a  writ  of  cer- 
tiorari from  the  Federal  Supreme  Court, 
where  no  objection  concerning  the  mat- 
ter was  made  either  in  the  trial  court 
or  on  the  hearing  in  the  circuit  court  of 
appeals.  William  Cramp  &  Sons  Ship 
&  Engrine  Bldg.  Co.  v.  International  Cur- 
tiss  Marine  Turbine  Co.  228  U.  S.  6^5, 
57  L.  ed.  1003,  33  Sup.  Ct.  Rep.  722. 

Certiorari  will  issue  from  the  Federal 
Supreme  Court  to  a  circuit  court  of  ap- 
peals where  the  judge  who  heard  and 
disposed  of  the  case  in  the  first  instance 
also  sat  in  the  circuit  court  of  appeals, 
contrary  to  the  Judicial  Code  of  March 

3,  1911  (36  Stat,  at  L.  1132,  chap.  231, 
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Comp.  Stat.  1913,  §  1112),  §  120,  for  the 
purpose  of  revie¥dng  his  own  action,  al- 
though no  objection  was  made  to  his 
participation  in  the  hearing  and  decision 
of  the  case  in  the  appellate  court.  Wil- 
liam Cramp  &  Sons  Ship  &  Engine  Bldg. 
Co.  V.  International  Curtiss  Marine  Tur- 
bine Co.  supra. 

A  judgment  of  a  circuit  court  of  ap- 
peals which,  being  of  the  opinion  that 
condemnation  proceedings  did  not 
amount  to  a  ''suit,''  within  the  meaning 
of  the  removal  statutes,  reversed  a  de- 
cree of  a  circuit  court  granting  a  tem- 
porary injunction  on  a  bill  in  aid  of  an 
attempt  to  remove  such  proceedings  from 
a  state  court,  and  remanded  the  cause, 
with  directions  to  proceed  in  accordance 
with  its  opinion  must  be  treated,  for  the 
purpose  of  testing  the  right  to  a  review 
by  certiorari,  as  the  equivalent  of  a  di- 
rection to  enter  a  final  decree  against  the 
complainant  for  want  of  jurisdiction. 
Metropolitan  Water  Co.  v.  Kaw  Valley 
Drainage  Dist.  223  U.  S.  519,  56  L.  ed. 
533,  32  Sup.  Ct.  Rep.  246. 

The  Federal  Supreme  Court  may  issue 
certiorari  to  bring  up  for  review  the 
denial  by  a  -circuit  court  of  appeals  of 
an  original  application  for  mandamus  to 
compel  the  judge  of  a  circuit  court  to 
proceed  with  and  determine  an  action 
pending  before  it,  since  the  power  of 
the  Supreme  Court  to  issue  certiorari  is 
not  limited  to  the  cases  mentioned  in  the 
Circuit  Courts  of  Appeals  Act  of  March 
3,  1891,  but  the  writ  may  issue  in  the 
exercise  of  the  power,  under  U.  S.  Rev. 
Stat.  §  716,  to  issue  all  writs  not  specific- 
ally provided  for  by  the  statute,  which 
may  be  necessary  for  the  exercise  of  its 
jurisdiction,  and  agreeable  to  the  usages 
and  principles  of  law.  McClellan  v.  Car- 
land,  217  U.  S.  268,  54  L.  ed.  762,  30 
Sup.  Ct.  Rep.  501. 
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Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

The  writ  of  certiorari  was  improvi- 
dently  granted  and  must  be  dismissed. 
We  should  have  denied  the  petition 
therefor  if  the  facts  essential  to  an  ade- 
quate appreciation  of  the  situation  had 
then  been  brought  to  our  attention.  Pe- 
titions of  this  character  are  at  the  risk 
of  the  party  making  them,  and  wheneveri 
in  the  prog^ss  of  the  cause,  facts  de- 
velop which,  if  disclosed  on  the  appli- 
cation, would  have  induced  a  refiisal, 
the  court  may,  upon  motion  by  a  party, 
or  ex  mero  motu,  dismiss  the  writ. 
United  States  v.  Rimer,  220  U.  S.  647, 
55  L.  ed.  578,  31  Sup.  Ct.  Rep.  596; 


State,    Malone,    Prosecutor,    y.    Water 
Comrs.  30  N.  J.  L.  247. 

In  February,  1912,  the  Yang-Tsze  In- 
surance Association,  Limited,  filed  its 
libel  in  the  district  court  at  New  York 
against  Fumess,  Withy,  &  Company, 
lamited,  owner  of  the  Pomaron,  to  re- 
cover damages  consequent  upon  the  sink- 
ing of  the  Alleghany.  A  judgment  for 
lib^llant,  rendered  June  13,  1913,  was 
affirmed  by  the  circuit  court  of  appeals 
in  June,  1914;  and  on  October  5,  1914, 
the  Pomaron's  owner  instituted  a  pro- 
ceeding in  the  same  district  court  for 
limitation  of  liability,  and  the  steps  cus- 
tomary in  such  causes  were  regularly 
taken.  April  12, 1915,  the  petitioner  pre- 
sented an  original  application  here  for 


Certiorari  or  other  remedy. 

Certiorari  lies,  under  the  Judicial 
Code,  §  240,  to  review  a  decision  of  a 
circuit  court  of  appeals,  rendered  on  an 
appeal  from  an  interlocutory  order, 
where,  under  §  128,  no  appeal  would  lie 
from  a  final  decree  of  that  court,  because 
the  case  is  one  in  which  the  jurisdiction 
of  the  court  of  first  instance  depended 
entirely  upon  diverse  citizenship.  Den- 
ver V.  New  York  Trust  Co.  229  U.  S. 
123,  57  L.  ed.  llOl,  33  Sup.  Ct.  Rep.  657. 

The  power  conferred  upon  the  Federal 
Supreme  Court  by  the  Judicial  Code,  § 
240,  to  require  by  writ  of  certiorari  that 
cases  in  the  circuit  courts  of  appeals  be 
certified  for  review  and  determination 
in  the  former  court,  is  plainly  confined 
to  that  class  of  cases  in  which,  accord- 
ing to  the  provisions  of  §§  128  and  241 
of  such  Code,  the  final  judgments  and 
decrees  of  those  courts  are  not  review- 
able upon  appeal  or  writ  of  error. 
United  SUtes  v.  Beatty,  232  U.  S.  463, 
58  L.  ed.  686,  34  Sup.  Ct.  Rep.  392. 

The  employment  of  a  writ  of  certior- 
ari directed  to  a  Federal  circuit  court 
of  appeals  to  correct  mere  errors  com- 
mitted by  that  court  in  the  exercise  of 
its  lawful  jurisdiction  in  rendering  an 
interlocutory  judgment  which  may  be 
corrected  upon  writ  of  error  from  the 
final  judgment  is  not  contemplated  by 
the  provision  of  the  Judicial  Code,  §  262, 
which  empowers  the  Supreme  Court  of 
the  United  States  to  issue  all  writs  not 
q>ecifically  provided  for  by  statute  which 
may  be  necessary  for  the  exercise  of  its 
jurisdiction,  and  agreeable  to  the  usage 
and  principles  of  law.    Ibid. 

Prohibition  against  proceedings  in  the 
Federal  circuit  court  to  enjoin  the  prose- 
cution of  seareh-and-seicure  proceedings  j 
instituted  in  the  state  courts,  under  Okla.  I 
•  1  L.  ed. 


Sess.  Laws  1907-08,  chap.  69,  against  in- 
toxicating liquors  shipped  into  the  state, 
will  not  be  granted  by  the  Federal  Su- 
preme Court,  since  adequate  relief  is 
afforded  by  the  fuU  right  of  review  in 
the  latter  court  and  in  the  proper  cir- 
cuit court  of  appeals  by  appeal  or  cer- 
tiorari. Re  Oklahoma,  220  U.  S.  191, 
210,  55  L.  ed.  431,  436,  31  Sup.  Ct.  Rep. 
426. 

A  final  decree  of  a  circuit  court  of  ap- 
peals in  a  suit  to  enjoin  the  infringe- 
ment of  a  trademark  registered  under 
the  Act  of  February  20, 1905,  cannot  be 
reviewed  by  the  Federal  Supreme  Court 
by  appeal,  but  only  upon  certiorari,  in 
view  of  §  18  of  that  act,  placing  suits 
brought  under  its  provisions  within  the 
scope  of  the  Act  of  March  3,  1891,  §  6, 
which  makes  decisions  of  the  circuit 
courts  of  appeals  final  ''in  all  cases 
under  the  patent  laws,  under  the  revenue 
laws,  under  the  criminal  laws,  and  in 
admiralty  cases,"  with  power  in  the  Su- 
preme Court  to  require  any  such  case  to 
be  certified  thereto  for  review  and  de- 
termination, with  the  same  power  and 
authority  in  the  case  as  if  it  had  been 
carried  up  by  appeal  or  writ  of  error. 
Hutchinson,  P.  k  Co.  v.  Loewy,  217  U. 
S.  457,  54  L.  ed.  838,  30  Sup.  Ct.  Rep. 
613. 

An  appeal  to  the  Federal  Supreme 
Court  to  review  a  decision  of  a  ciicuit 
court  of  appeals  in  a  case  arising  under 
the  Trademark  Act  of  February  20, 
1905,  cannot  be  maintained  under  the 
Judicial  Code,  §  241,  as  one  not  made 
final  by  that  Code,  although  trademark 
cases  are  not  included  in  the  enumeration 
in  §  128  of  the  Code,  of  the  decisions 
which  shall  be  final  (except  as  reviewable 
under  §§  239,  240,  on  certified  questions 
or  by  certiorari),  since  these  sections,  in 
view  of  the  provisions  of  §§  292.  294^ 
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a  writ  of  certiorari  to  bring  up  the  judg- 
ment of  the  circuit  court  of  appeals  in 
the  damage  causci  and  this  was  denied 
April  19th. 

[432]  It  now  appears  that,  on  April 
22,  1915|  a  final  decree  containing  the 
following  recitals  was  entered  by  the 
district  court  in  the  limitation  proceed- 
ings: ''Whereas  the  petitioner  and  all 
the  claimants  herein  have  compromised 
and  settled  the  issues  between  them,  and 
in  consideration  of  the  said  compromise 
and  settlement  it  has  been  agreed  be- 
tween the  petitioner  and  all  the  claim- 


ants:'' (The  terms  follow.)  ^'Whereas, 
in  consideration  of  the  said  compromise 
and  settlement,  the  several  claimants 
herein  by  agreement  have  fixed  and  ad- 
justed the  amounts  of  their  several 
losses  consequent  on  the  said  collision  at 
the  following  sums,  to  wit:"  (The 
amounts  are  specified.)  ''Now  on  the 
subjoined  admissions  of  correctness  of 
the  forgoing  recitals  and  the  subjoined 
consents  and  waivers  of  settlement  in 
respect  of  the  entry  of  this  decree,  made 
by  the  proctors  for  all  claimants  here- 


297,  of  the  Code,  bearing  upon  the  ex- 
tent to  which  it  was  intended  to  affect 
or  repeal  prior  laws,  must  be  read  in 
connection  with  §  18  of  the  Trademark 
Act,  placing  trademark  cases  upon  the 
same  footing,  as  respects  the  remedy  by 
certiorari,  as  cases  arising  under  the 
patent  laws.  Street  v.  Atlas  Mfg.  Co. 
231  U.  S.  348,  68  L.  ed.  262,  34  Sup.  Ct. 
Rep.  73. 

Causes  requiring  the  determination  of 
the  validity  of  a  state  statute  under  the 
Federal  Constitution  are  comprehended 
by  the  provisions  of  the  Act  of  January 
28,  1915,  §  4  making  final  (except  for  a 
possible  review  by  certiorari)  "the  judg- 
ments and  decrees  of  the  circuit  courts 
of  appeals  in  all  proceedings  and  cases 
arising  under  the  Bankruptcy  Act  and 
in  all  controversies  arising  in  such  pro- 
ceedings and  cases."  Central  Trust  Co. 
V.  Lueders,  239  U.  S.  11,  60  L.  ed.  119, 
36  Sup.  Ct.  Bep.  L 

Hearing  and  determination. 

The  Federal  Supreme  Court  will  de- 
termine a  cause  brought  before  it  by 
certiorari  to  a  circuit  court  of  appeals 
upon  the  record  made  in  that  court,  and 
certified  to  the  Supreme  Court.  McClel- 
lan  V.  Carland,  217  U.  S.  268,  64  L.  ed. 
762,  30  Sup.  Ct.  Rep.  501. 

Questions  passed  upon  by  the  circuit 
court  of  appeals  are  open  for  consider- 
ation in  th6  Federal  Supreme  Court  on 
writ  of  certiorari,  though  not  raised  in, 
nor  considered  by,  the  trial  court. 
Friend  v.  Talcott,  228  U.  S.  27,  57  L.  ed. 
718,  33  Sup.  Ct.  Rep.  605. 

A  carrier  sued  under  the  Hours  of 
Service  Act  of  March  4,  1907,  for  keep- 
ing employees  on  duty  for  more  than 
sixteen  consecutive  hours,  cannot  urge 
upon  eertiorari  that  the  delay  of  the 
train  which  kept  the  employees  beyond 
the  proper  time  was  caused  by  a  defec- 
tive injector  that  was  not  known  to  the 
carrier,  and  could  not  have  been  fore- 
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seen  when  the  employees  left  a  terminal, 
and  that  therefore,  by  the  proviso  in 
§  3,  the  act  does  not  apply,  where  the 
question  was  raised  only  by  a  request  to 
direct  a  verdict  for  the  defendant,  and 
the  trouble  might  have  been  found  to  be 
due  to  the  scarcity  and  bad  quality  of 
the  water,  which  was  well  known.  Mis- 
souri, K.  &  T.  R.  Co.  V.  United  States, 
231  U.  S.  112,  58  L.  ed.  144,  34  Sup.  Ct. 
Rep.  26. 

The  discretion  of  the  trial  court  in 
granting  an  interlocutory  injunction 
upon  the  pleadings  and  affidavits  against 
the  infringement  of  certain  letters  pat- 
ent should  not  be  disturbed  by  the  Fed- 
eral Supreme  Court  on  a  writ  of  certior- 
ari to  review  a  decree  of  a  circuit  court 
of  appeals  which  affirmed  the  injunction 
order,  where  the  questions  involved  of 
invention  and  infringement  are  serious- 
ly disputable.  Fireball  Gas  Tank  4b  Il- 
luminating Co.  V.  Commercial  Acetylene 
Co.  239  U.  S.  156,  60  L.  ed.  191,  36  Sup. 
Ct.  Rep.  86. 

A  reversal  on  certiorari  for  error  in 
construing  the  Safety  Appliance  Act  of 
March  2,  1893,  of  the  judgment  of  a 
circuit  court  of  api>eals  reversing  a  judg- 
ment of  a  circuit  court  in  favor  of  an 
employee  in  an  action  against  a  carrier 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  its  n^li- 
gence,  furnishes  no  reason  for  disturb- 
ing the  judgment  of  the  trial  court, 
where  no  error  of  law  appears  to  have 
been  committed  in  that  court,  to  the 

Erejudice  of  the  carrier.     Delk  v.  St. 
ouis  &  S.  F.  R.  Co.  220  U.  S.  580,  65 
L.  ed.  590,  31  Sup.  Ct.  Rep.  617. 

The  refusal  of  the  Federal  Supreme 
Court  to  review  bv  certiorari  a  decree 
of  a  circuit  court  of  appeals  in  a  trade- 
mark suit  which,  though  interlocutory, 
has  been  treated  as  settling  the  law  of 
the  case  so  as  to  furnish  the  rule  for 
the  guidance  of  the  referee,  the  district 
court,  and  the  circuit  court  of  appeals 
itself  upon  the  second  appeal,  does  not 
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in  •  •  .  it  is  ordered,  adjadgedi  and 
decreed,  etc." 

The  following,  signed  by  all  the  proc- 
tors, is  subjoined  to  the  decree:  *'The 
undersigned  proctors,  for  all  the  parties 
herein,  hereby  admit  the  truth  of  the 
recitals  contained  in  the  foregoing  de- 
cree and  consent  to  the  entry  thereof, 
without  further  notice." 

Petitioner's  second  application  for  cer- 
tiorari, which  was  presented  June  15, 
1915,  and  granted,  contains  these  state- 
ments : 

"On  May  10,  1915,  as  your  petitioner 


is  informed,  this  court  granted  a  writ 
of  certiorari  to  the  circuit  court  of  ap- 
peals for  the  ninth  circuit  upon  the 
petition  of  Olaf  Lie,  master  of  the  Nor- 
wegian steamship  Selja,  in  a  suit  be- 
tween said  Olaf  Lie,  master,  etc.,  and  the 
San  Francisco  &  Portland  Steamship 
Company,  etc." 

"Tour  petitioner  now  renews  its  ap- 
plication for  certiorari  for  the  reason 
that  the  questions  presented  by  its  pe- 
tition are  identical  with  those  presented 
by  the  petition  of  Olaf  lie.  The  princi- 
pal   question    is    whether,    under    this 


preclude  the  Supreme  Court,  when  re- 
viewing on  certiorari  the  final  decree  of 
the  circuit  court  of  appeals,  rendered 
on  the  second  appeal,  from  noticing  and 
rectifying  any  errors  that  may  hava  oc- 
curred in  the  interlocutory  proceedings. 
Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros. 
A  Co.  240  U.  S.  251,  60  L.  ed.  629,  36 
Sup.  Ct.  Rep.  269. 

The  Federal  Supreme  Court,  when  re- 
viewing by  certiorari  the  decree  of  a  cir- 
cuit court  of  appeals  which  affirmed  an 
interlocutory  order  granting  temporary 
injunctions  upon  bill  and  cross  bill,  is  not 
confined  to  a  consideration  of  the  act  of 
granting  the  injunctions,  but  may  deter- 
mine as  well  whether  there  is  any  in- 
superable objection,  in  point  of  jurisdic- 
tion or  merits,  to  the  maintenance  of 
either  bill,  and,  if  there  is  such  objec- 
tion, may  direct  a  final  decree  dismissing 
it.  Denver  v.  New  York  Trust  Co.  229 
U.  8.  123,  57  L.  ed.  1101,  33  Sup.  Ct. 
Rep.  657. 

The  Federal  Supreme  Court,  upon  al- 
lowing certiorari  to  a  circuit  court  of  ap- 
peals because  the  judge  who  heard  and 
disposed  of  the  case  in  the  first  instance 
also  sat  in  the  circuit  court  of  appeals, 
contrary  to  the  proviso  to  the  Judicial 
Code  of  March  3,  1911  (36  Stat,  at  L. 
1132,  chap.  231,  Comp.  Stat.  1913, 
§  1112),  §  120,  for  the  purpose  of  review- 
ing his  own  action,  will  not  retain  the 
cause  for  a  hearing  on  the  merits,  but 
will  at  once  reverse  and  remand  the  case 
to  the  court  below,  so  that  it  may  be 
heard  by  a  competent  court.  William 
Cramp  &  Sons  Ship  &  Eng^e  Bldg.  Co. 
V.  International  Curtiss  Marine  Turbine 
Co.  228  U.  S.  645,  57  L.  ed.  1003,  33  Sup. 
Ct.  Rep.  722. 

The  Federal  Supreme  Court  will  not 
consider  and  dispose  of  the  merits  on  a 
writ  of  certiorari  to  a  circuit  court  of 
appeals  upon  finding  that  the  latter 
court  erred  when  it  reversed,  on  the 
ground  of  a  lack  of  the  requisite  diverse 
citizenship  to  support  the  Federal  juris- 
•  1  li.  ed. 


diction,  a  decree  of  a  circuit  court  de- 
ciding the  cause  on  the  merits,  with 
directions  "to  dismiss  the  bill,  but  not 
upon  the  merits,"  but  will  remand  the 
case  to  the  circuit  court  of  appeals,  so 
that  the  latter  court  may  decide  the  case 
on  the  merits.  Brown  v.  Fletcher,  237 
U.  S.  583,  59  L.  ed.  1128,  35  Sup.  Ct 
Rep.  750. 

The  Federal  Supreme  Court,  having 
corrected  on  certiorari  the  error  of  a 
circuit  court  of  appeals  in  dismissing 
a  writ  of  error  to  review  a  conviction  in 
a  district  court  upon  the  refusal  of  plain- 
tiff in  error  to  elect  whether  he  would 
pursue  that  writ  or  one  sued  out  direct- 
ly from  the  Supreme  Court,  will  dispose 
of  the  case  on  the  merits  because  of  the 
serious  doubt  which  may  have  arisen 
out  of  the  giving  by  the  district  judge, 
for  the  purpose  of  the  writ  of  error  from 
the  Supreme  Court,  of  a  certificate  as 
to  a  jurisdictional  question,  although  it 
was  afterward  established  that  there 
was  no  foundation  whatever  for  allow- 
ing it,  and  because  of  the  resulting  com- 
plexity of  the  question  as  to  whether 
the  jurisdiction  of  the  Supreme  Court 
had  not  attached  to  the  subject-matter 
and  excluded  the  advisability,  if  not  the 
power,  of  the  court  to  certify  to  the 
Supreme  Court  the  question  which  writ 
of  error  was  paramount,  when  of  neces- 
sity a  certificate  involving  the  solution 
of  that  question  had  already  been  made 
by  the  district  judge.  Lamar  v.  United 
States,  241  U.  S.  103,  60  L.  ed.  912,  36 
Sup.  Ct.  Rep.  535. 

A  writ  of  certiorari  to  a  circuit  court 
of  appeals,  granted  on  the  application 
of  the  United  States,  upon  the  ground 
that  the  decision  below  involved  a 
principle  of  far-reaching  importance, 
will  be  dismissed  where  the  Federal  Su- 
preme Court  is  convinced,  after  final 
hearing,  that  the  action  of  the  court  be- 
low did  not  deal  with  that  principle. 
United  States  v.  Riner,  220  U.  S.  547, 

55  L,  ed.  578,  31  Sup.  Ct.  Rep.  596. 
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court's  decision  in  The  Pennsylvania^  19 
WalL  125,  22  L.  ecL  148,  a  [483]  privi- 
l^ed  vesseli  which,  before  a  collision 
with  a  bordered  yessel,  ported  her  helm 
in  violation  (prima  facie,  at  least)  of 
article  21  of  the  International  Be^^a- 
tionsy  may  be  held  responsible  for  the 
collision,    .    .    ." 

"Subsequent  to  the  decision  of  the  cir- 
cuit court  of  appeals  your  petitioner  in- 
stituted proceedings  for  limitation  of 
liability,  which,  after  the  denial  by  this 
court  of  the  original  petition,  Were  prose- 
cuted to  a  decree  under  which  payments 
were  made  to  the  respondents  by  the 
clerk  of  the  district  court.  As  these  pay- 
ments were  made  under  compulsion,  they 
would  be  recoverable  by  your  petitioner 
in  the  event  that  this  court  should  re- 
verse the  decision  of  the  circuit  court 
of  appeals.'' 

In  their  memorandum  opposing  the 
second  petition  for  certiorari,  counsel 
for  the  Insurance  Association  said: 
'The  case  is  settled  and  closed.''  And 
after  referring  to  steps  taken  in  the 
limitation  proceeding,  and  quoting  from 
the  decree  therein,  dated  April  22,  1915, 
they  added:  ''All  the  claimants  have 
been  paid  the  respective  proportions  of 
the  fund  ascertained  to  be  due  them, 
and  have  executed  receipts  of  discharge 
in  the  terms  provided  by  the  decree. 
The  case  is,  therefore,  finally  closed  and 
settled  as  between  all  the  parties,  and 
such  settlements  have  been  made  with- 
out any  reservation  of  rights  on  the  part 
of  the  petitioner." 

We  were  not  advised  by  petition  of 
June  15,  1915,  or  memorandum  opposing 
it,  that  the  final  decree  in  the  limitation 
proceedings  was  based  upon  an  express 
compromise  agreement;  otherwise  the 
writ  would  not  have  been  allowed.  At 
the  hearing  counsel  expressed  different 
views  concerning  the  ultimate  effect  of 
that  decree  and  the  reasons  for  its  form ; 
and  they  made  it  quite  plain  that  there 
was  no  purpose  to  mislead  us.  Neverthe- 
less, in  the  circumstances,  we  think  it 
was  incumbent  upon  counsel  for  both 
sides  to  see  that  the  petition  and  r^ly 
thereto  disclosed  the  real  situation.  The 
oversight  has  resulted  [484]  in  unfor- 
tunate delay  and  needless  consumption 
of  time. 

During  the  last  term  one  hundred 
fifty-four  petitions  for  certiorari  were 
presented  and  acted  upon.  Because  of 
recent  legislation — ^Act  of  September  6, 
1916,  chap.  448,  39  Stat,  at  L.  726— 
their  number  hereafter  may  greatly  in- 
crease.   Such  petitions  go  first  to  every 

member  of  the  court  for  examination, ' 
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and  are  then  separately  considered  in 
conference.  This  duty  must  be  prompt- 
ly discharged.  We  are  not  aided  by 
oral  aiguments,  and  necessarily  rely  in 
an  especial  way  upon  petitions,  replies, 
and  supporting  briefs.  Unless  these  are 
carefully  prepared,  contain  appropriate 
references  to  the  record,  and  present  with 
studied  accuracy,  brevity,  and  eleamese 
whatever  is  essential  to  ready  and  ade- 
quate understanding  of  points  requiring 
our  attention,  the  rights  of  interested 
parties  may  be  prejudiced  and  the  court 
will  be  impeded  in  its  efforts  properly 
to  dispose  of  the  causes  which  constantly 
crowd  its  docket 
Dismissed. 


JOHN   WILLIAl^IS,    Chief;    Michael    Wil- 
liams, Secretary,  et  al.,  Appta., 

V. 

CITY  OF  CHICAGO,  lUinois  Central  RaU- 
road  Company,  et  al. 

(See  S.  C.  Reporter's  ed.  434-438.) 

Indians  —  relative  title  of  Indians  and 
government  ^  occupancy  or  fee. 

1.  The  only  possible  immemorial  right 
which  the  Pottawatomie  Nation  had  in  the 
country  claimed  as  their  own  at  the  time 
of  the  concluding  of  the  Greenville  Treaty 
of  Peace  of  August  3,  1795  (7  Stat,  at  L. 
51 ) ,  was  that  of  occupancy. 

[For   other   cases,   see    Indians,   V.,   in   Dii^st 
Sup.  Ct.  1908.] 

Indians  —  tribal  lands  —  treaty  stipu- 
lations ^  occupancy  or  fee. 

2.  Nothing  more  than  a  right  of  con- 
tinued occupancy  could  be  claimed  by  the 
Indians  under  the  Greenville  Treaty  of 
Peace  of  August  3,  1795  (7  Slat,  at  L.  51), 
by  which  the  United  States  stipulated  with 
the  Pottawatomies  and  other  Indians  that, 
generally,  in  respect  of  a  large  territory 
westward  of  a  line  passing  through  Ohio, 
"the  Indian  tribes  who  have  a  right  to  those 
lands  are  quietly  to  enjoy  them,  hunting, 
planting,  and  dwelling  thereon  so  long  as 
they  please,  without  any  molestation  from 
the  united  States;  but  when  those  tribes, 
or  any  of  them,  shall  be  disposed  to  sell 

Note. — As  to  enforceability  of  rights 
of  Indians  in  court  of  justice — see  note 
to  Missouri  P.  R.  Co.  v.  Cullers,  13 
L.R.A.  642. 

As  to  titles  derived  from  Indian 
sources — see  Briggs  v.  SamplCi  10  L.R.A. 
132. 

As  to  construction  and  operation  of 
treaties — see  note  to  United  States  ▼. 
The  Amistad,  10  L.  ed.  U.  S.  826. 

As  to  rights  and  status  of  Indians — 
see  note  to  Worcester  y.  Georgia,  8  L. 
ed.  U.  S.  484. 
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their  lands  or  any  part  of  them,  they  are 
to  be  sold  only  to  the  United  States;  and 
until  such  sale,  the  United  States  will  pro- 
tect all  the  said  Indian  tribes  in  the  quiet 
enjoyment  of  tbeir  lands  against  all  citi- 
sens  of  the  United  States  and  against  all 
otiier  white  persons  who  intrude  upon  the 
aame."  When  this  right  of  occupancy  was 
abandoned,  all  legal  riglit  or  interest  which 
both  tribe  and  its  members  had  in  the 
territory  came  to  an  end. 
[For  other  cases,  see  Indians,  ¥•»  In  Digest 
~      1908.] 
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[No.  128.] 


Argued  December  22,  1916.    Decided  Janu- 
ary 8,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  Illinois  to  review  a  decree 
dismissing  the  bill  in  a  suit  by  Potta- 
watomie Indians  to  establish  title  to 
lands  reclaimed  from  Lake  Michigan. 
Afftrmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  J.  G.  Grossberg  argued  the  cause, 
and,  with  Mr.  W.  W.  De  Armond,  filed 
a  brief  for  appellants: 

The  primary  title  to  the  country 
known  to  history  as  the  Northwest  Terri- 
tory, whatever  the  nature  of  that  title, 
was  in  the  Indians. 

Northern  P.  R.  Co.  ▼.  United  States, 
227  U.  S.  355,  366,  57  L.  ed.  544,  550, 

33  Sup.  Ct.  Rep.  368;  Johnson  v.  M'ln- 
tosh,  8  Wheat.  543,  547,  596,  6  L.  ed. 
681,  682,  694;  Barker  v.  Harvey,  181 
U.  S.  481,  45  L.  ed.  963,  21  Sup.  Ct.  Rep. 
690;  Mitchel  v.  United  States,  9  Pet. 
711,  754,  9  L.  ed.  283,  298;  United  States 
V.  Joseph,  94  U.  S.  614,  24  L.  ed.  295; 
Fellows  V.  Blacksmith,  19  How.  366,  15 
L.  ed.  684;  Worcester  v.  Georgia,  6  Pet. 
515,  544,  545,  8  L.  ed.  483,  495;  Indian 
Land  Cessions,  535,  553,  554,  640;  1 
American  State  Papers,  Class  11,  ''In- 
dian Affairs,"  pp.  13,  53. 

This  title  included  lakes  and  rivers 
and  their  islands  and  the  submerged 
lands  as  well  as  the  upland. 

Winters  v.  United  States,  207  U.  S. 
564^  52  L.  ed.  340,  28  Sup.  Ct.  Rep.  207 ; 
Knight  V.  United  Land  Asso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258 ; 
San  Francisco  v.  Le  Roy,  138  U.  S.  656, 

34  L.  ed.  1096,  11  Sup.  Ct.  Rep.  364;  1 
American  State  PaperSy  Class  R.  pp. 
673,  674. 

The  treaty  of  cession  of  1783  whereby 

the  country  was  ceded  by  Great  Britain 

to  the  United  States  conveyed  merely 

whatever  claim  or  title  Great  Britain 

had,  and  was  subject  to  that  of  the  In- 
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dians.      In    other    words,    the    United 
States   acquired   no   greater   title   than 
Great  Britain  had  before  that. 
Worcester  v.  Georgia,  6  Pet.  515,  544, 

665,  8  L.  ed.  483,  495,  499;  Johnson  v. 
M'Intosh,  8  Wheat.  543,  584,  5  L.  ed: 
681,  691;  United  States  v.  Percheman, 
7  Pet.  61,  86,  8  L.  ed.  604,  617;  Mitchel 
V.  United  States,  9  Pet.  711,  734,  9  L. 
ed.  283,  291:  Strother  v.  Lucas,  12  Pet. 
410,  435,  9  L.  ed.  1137,  1146;  Wilson  v. 
Wall,  6  WalL  83,  18  L.  ed.  727;  Holden 
V.  Joy,  17  WaU.  211,  21  L.  ed.  523 ;  Fran- 
cis V.  Francis,  203  U.  S.  233,  239,  51  L. 
ed.  166,  167,  27  Sup.  Ct.  Rep.  129. 

The  so-called  Greenville  Treaty  of 
August  3,  1796,  between  the  United 
States  and  the  twelve  Indian  Nations  or 
Tribes  of  the  Northwest  Territory,  was, 
for  practical  purposes,  a  deed  in  par- 
tition; and  each  party  to  the  partition 
took  an  absolute  fee-simple  title  in  the 
part  deeded  to  him. 

Worcester  v.  Georgia,  6  Pet.  615,  553, 
582,  8  L.  ed.  483,  498,  508;  Rutherford 
V.  Greene,  2  Wheat.  196,  4  L.  ed.  218; 
New  York  Indians  v.  United  States,  170 
U.  S.  1,  16,  20,  42  L.  ed.  927,  932,  934, 
18  Sup.  Ct.  Rep.  531;  Libby  v.  Clark, 
118  U.  S.  250,  30  L.  ed.  133,  6  Sup.  Ct. 
Rep.  1046 ;  Winters  v.  United  States,  207 
U.  S.  564,  576,  52  L.  ed.  340,  346,  28  Sup. 
Ct.  Rep.  207;  Jones  v.  Meehan,  175  U. 
S.  1,  10-12,  44  L.  ed.  49,  53,  54,  20  Sup. 
Ct.  Rep.  1 ;  Kansas  Indians  (Blue  Jacket 
V.  Johnson  County)  6  Wall.  737,  18  L. 
ed.  667;  Choctaw  Nation  v.  United 
States,  119  U.  S.  1,  30  L.  ed.  306,  7  Sup. 
Ct.  Rep.  75;  Choate  v.  Trapp,  224  U.  S. 

666,  675,  56  L.  ed.  941,  945,  32  Sup.  Ct. 
Rep.  565;  Northern  P.  R.  Co.  v.  United 
States,  227  U.  S.  355,  366,  367,  57  L.  ed. 
544,  550,  551,  33  Sup.  Ct.  Rep.  368; 
United  States  v.  Rickert,  188  U.  S.  432, 
47  L.  ed.  532,  23  Sup.  Ct.  Rep.  478;  In- 
dian Land  Cessions,  p.  535;  Francis  v. 
Francis,  203  U.  S.  233,  239,  51  L.  ed.  165, 
167,  27  Sup.  Ct.  Rep.  129;  United  States 
V.  Paine  Lumber  Co.  206  U.  S.  467,  473, 
51  L.  ed.  1139,  1142,  27  Sup.  Ct.  Rep. 
697. 

As  between  the  twelve  Indian  nations 
who  were  party  to  the  Greenville  Treaty 
the  land  was  held  in  severalty  by  the 
respective  Nations;  and  the  land  in 
question  was  the  property  of  the  United 
Nation  of  Ottawas,  Chippewas,  and  Pot- 
tawatomies;  usually,  though,  referred  to 
as  the  Pottawatomie  Tribe  or  Nation. 

Doe  ex  dem.  Mann  v.  Wilson,  23  How. 
457,  16  L.  ed.  584;  Phineas  Pam-To-Pee 
V.  United  States,  148  U.  S.  691,  37  L.  ed. 
613, 13  Sup.  Ct.  Rep.  742. 

Prior  to  1871  there  was  no  way  of 
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extinguishing  the  title  to  any  Indian 
land  except  by  conquest  or  by  voluntary 
cession  from  the  Indians  to  the  govern- 
ment. 

2  Kappler,  Indian  Affairs,  p.  42; 
United  States  v.  43  Gallons  of  Whisky 
(United  States  v.  Lariviere)  93  U.  S. 
188,  23  L.  ed.  846;  Annual  Report  of 
Commissioner  of  Indian  Affairs  for 
1890,  p.  29;  New  York  Indians  (Fellows 
V.  Denniston)  5  Wall.  761, 18  L.  ed.  708; 
New  York  v.  Dibble,  21  How.  366,  16 
L.  ed.  149. 

The  nature  of  the  Indian  title  which 
existed  prior  to  the  Greenville  Treaty  is 
entirely  immaterial,  for  courts  cannot 
go  behind  a  treaty. 

Fellows  V.  Blacksmith,  19  How.  366, 
15  L.  ed.  684;  United  States  v.  Paine 
Lumber  CJo.  206  U.  S.  467,  51  L.  ed. 
1139,  27  Sup.  Ct.  Rep.  697;  Worcester 
V.  Georgia,  6  Pet.  515,  593,  8  L.  ed.  483, 
512. 

A  sole  exception  to  the  absolute  right 
to  the  soil  in  the  Indians,  even  independ- 
ently of  the  Treaty  of  Greenville,  was 
that  imposed  by  irresistible  power  which 
excluded  them  from  intercourse  with 
any  other  European  potentate,  uid  im- 
posed restrictions  upon  alienation  of 
their  land  accordingly. 

Worcester  v.  Georgia,  6  Pet.  515,  559, 
8  L.  ed.  483,  500. 

There  can  be  no  claim  of  title  upon 
the  theory  of  abandonment.  Afftrma- 
tive  action  is  required  on  the  part  of  the 
Indians  and  also  a  legislative  or  judicial 
proceeding  in  the  nature  of  an  inquest 
of  office  to  constitute  an  abandonment  of 
title.  Mere  failure  to  assert  title  is  not 
sufficient. 

Mitchel  V.  United  States,  9  Pet.  711, 
742,  749,  9  L.  ed.  283,  294,  297;  New 
York  Indians  v.  United  States,  170  U. 
S.  1,  20,  42  L.  ed.  927,  934,  18  Sup.  Ct. 
Rep.  531;  Schulenberg  v.  Harriman,  21 
WaU.  44,  22  L.  ed.  561;  Van  Wyck  v. 
Knevals,  106  U.  S.  360,  27  L.  ed.  201,  1 
Sup.  Ct.  Rep.  336;  St.  Louis  L  M.  & 
S.  R.  Co.  V.  McGee,  115  U.  S.  469,  29  L. 
ed.  446,  6  Sup.  Ct.  Rep.  123;  Rowland  v. 
Ladiga,  21  Ala.  9;  Indian  Land  Cessions, 
pp.  535,  539. 

At  least,  cessation  of  occupancy  must 
be  in  pursuance  of  agreement  of  ces- 
sion, to  constitute  abandonment. 

Buttz  V.  Northern  P.  R.  Co.  119  U.  S. 
55,  30  L.  ed.  330,  7  Sup.  Ct.  Rep.  100. 

Even  treating  the  Indian  title  as  one 
of  i>ermanent  occupancy,  that  title  is 
superior  to  the  title  of  the  government, 
and  limits  necessarily  its  power  of  dis- 
posal. 

Barker  v.  Harvey,  181  U.  S.  481,  45 
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L.  ed.  963,  21  Sup.  Ct  Rep.  690;  New 
York  Indians  v.  United  States,  170  U.  S. 
1,  20,  42  L.  ed.  927,  934,  18  Sup.  Ct 
Rep.  531;  United  States  v.  Joseph,  94 
U.  S.  614,  24  L.  ed.  295. 

Even  the  right  of  occupancy  can  be  ex- 
tinguished only  by  voluntary  cession  to 
the  government. 

United  States  v.  43  Gallons  of  Whisky 
(United  States  v.  Lariviere)  93  U.  S. 
188,  23  L.  ed.  846;  Leavenworth,  L.  & 
G.  R.  Co.  V.  United  States,  92  U.  S.  733, 
23  L.  ed.  634;  Buttz  v.  Northern  P.  R. 
Co.  119  U.  S.  55,  30  L.  ed,  330,  7  Sup. 
Ct.  Rep.  100. 

It  is  not  enough  that  the  complain- 
ants' ancestors  had  removed  from  the 
vicinity  of  the  lands  in  question.  Their 
removal  without  sale  does  not  affect  their 
title. 

New  York  Indians  (Fellows  v.  Dennis- 
ton)  5  Wall.  761,  18  L.  ed.  708;  New 
York  V.  Dibble,  21  How.  366,  16  L.  ed. 
149;  United  States  v.  43  Gallons  of 
Whisky  (United  States  v.  Lariviere)  93 
U.  S.  188,  23  L.  ed.  846;  Choate  v.  Trapp, 
224  U.  S.  665,  678,  56  L.  ed.  941,  947,  32 
Sup.  Ct.  Rep.  565;  Cherokee  Tobacco 
(Boudinot  v.  United  States)  11  Wall.  U. 
S.  616,  20  L.  ed.  227. 

If  the  Pottawatomie  Nation  be  con- 
sidered to  have  taken  the  land  in  ques- 
tion from  the  United  States  under  the 
Greenville  Treaty,  conditioned  upon  their 
"hunting  and  dwelling  thereon,"  their 
ceasing  to  "hunt  and  dwell"  thereon,  if 
at  all  applicable  to  the  then  submerged 
land,  would  constitute  a  condition  subse- 
quent, and,  as  such,  it  could  be  set  up 
only  by  the  grantor,  the  United  States, 
and  the  United  States  may  waive  it. 

Holden  v.  Joy,  17  WaU.  211,  21  L.  ed. 
523;  Buttz  v.  Northern  P.  R.  Co.  119  U. 
S.  55,  30  L.  ed.  330,  7  Sup.  Ct  Rep.  100; 
Beecher  v.  Wetherby,  95  U.  S.  517,  24 
L.  ed.  440;  Schulenberg  v.  Harriman,  21 
Wall.  44,  22  L.  ed.  551 ;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  McGee,  115  U.  S.  469,  29 
L.  ed.  446,  6  Sup.  Ct.  Rep.  123. 

Mr.  W.  S.  Horton  argued  the  cause, 
and,  with  Messrs.  Robert  Redfield,  W. 
D.  McKenzie,  and  Francis  O'Shaugh- 
nessy,  filed  a  brief  for  appellees: 

The  United  States,  like  the  British 
government  before  it,  holds  the  sov- 
ereignty and  the  ultimate  title  to  all 
lands  occupied  by  the  Indians  within  the 
geographical  limits  of  this  country;  the 
Indian  right  is  that  of  mere  occupancy, 
which  the  government  may  extinguish 
either  by  purchase  or  conquest. 

Johnson  v.  M'Intosh,  8  Wheat.  543, 
573,  586-588,  5  L.  ed.  681,  688,  691,  692; 

242  V.  S. 
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Mitchel  T.  United  Statesi  9  Pet.  711, 

745,  9  L.  ed.  283,  295;  United  States  t. 
Cook,  19  Wall  591,  592,  22  L.  ed.  210, 
211;  Shively  v.  Bowlby,  152  U.  S.  1,  14, 
38  L.  ed.  331,  337,  14  Sup.  Gt  Rep.  548; 
Martin  v.  Waddell,  16  Pet.  367,  409,  410, 
10  L.  ed.  997,  1012,  1013;  United  States 
▼.  Rogers,  4  How.  567,  571,  11  L.  ed. 
1105,  1106;  Cherokee  Nation  y.  (Georgia, 
6  Pet.  1,  48,  8  L.  ed.  25,  42. 

The  court  will  take  notice  that  what- 
ever of  occupancy  the  Indian  tribes  had 
of  the  waters  or  submerged  lands  of 
Lake  Michigan  in  question  has  long  been 
abandoned;  that  they  have  not  occupied 
even  the  adjoining  lands  for  more  than 
seventy-five  years.  When  there  is  aban- 
donment by  the  Indians  of  occupied  ter- 
ritory, their  rights  therein  cease. 

United  States  v.  Cook,  19  Wall.  591, 
593,  22  L.  ed.  210,  211 ;  Cherokee  Nation 
V.  Georgia,  5  Pet.  1,  16,  8  L.  ed.  25,  30; 
United  States  v.  Arredondo,  6  Pet.  691, 

746,  8  L.  ed.  547,  567. 

The  treaties  upon  which  complainants 
rely  do  not  cede  the  Great  Lakes  to  the 
Indians.  The  description  of  the  terri- 
tory relinquished  by  the  United  States  is 
of  "Indian  lands"  "westward  and  south- 
ward of  the  Great  Lakes  and  the  waters 
uniting  them." 

Shivelv  V.  Bowlby,  152  U.  S.  1,  13,  38 
L.  ed.  3*31,  336,  14  Sup.  Ct.  Rep.  548; 
Martin  v.  Waddell,  16  Pet.  367,  411,  10 
L.  ed.  997,  1013. 

The  complainants  rely  upon  the  Treaty 
of  August  3,  1795,  but  an  examination 
of  it  discloses  no  intention  on  the  part 
of  the  United  States  to  relinquish  to  the 
Indian  tribes  any  other  title  than  that 
of  occupancy,  and  none  whatever  in  the 
waters  of  Lake  Michigan  or  its  sub- 
merged lands.  The  relinquishment  was 
of  "Indian  lands,"  which  were  described 
as  "westward  and  southward  of  the 
Great  Lakes;"  and  all  of  those  lands 
were  subsequently  re-ceded  to  the  United 
States  by  treaties  of  which  the  court  will 
take  judicial  notice. 

Worcester  v.  Georgia,  6  Pet.  515,  8 
L.  ed.  483;  United  States  v.  The  P^gy, 

1  Cranch,  103,  2  L.  ed.  49;  Talbot  v.  See- 
man,  1  Cranch,  37,  40,  2  L.  ed.  26,  27; 
United  States  v.  Reynes,  9  How.  127, 
147,  13  L.  ed.  74,  82;  Myers  v.  Mathis, 

2  Ind.  Terr.  3,  46  S.  W.  178;  Kreuger 

v.  Schultz,  6  N.  D.  310,  70  N.  W.  269; 

United  States  v.  Beebe,  2  Dak.  292,  11 

N.  W.  505;  Gay  v.  Thomas,  5  Okla.  1, 

46  Pac.  578;  United  States  v.  Martin, 

8  Sawy.  473,  14  Fed.  817;  United  States 

V.  Rauseher,  119  U,  8,  407,  418,  30  L. 
•  1  L.  ed. 


ed.  425,  428,  7  Sup.  Ct  Rep.  234^  6  Am. 
Crim.  Kep.  222. 

The  eontinuous  exercise  of  sovereignty 
and  acts  of  ownership  over  the  waters 
of  the  Great  Lakes,  together  with  the 
recession  to  the  United  States  of  all 
the  "Indian  lands"  covered  by  the  earlier 
treaties,  is  consistent  only  with  a  pur- 
pose to  free  all  this  territory  from 
Indian  claims.  Any  recognition  of  sov- 
ereignty over  or  ownership  of  Lake 
Michigan  or  its  submerged  lands  will  be 
utteriy  inconsistent  with  the  govern- 
ment's policy,  the  treaties,  and  the  re- 
peated decisions  of  this  court. 

Lone  Wolf  v.  Hitchcock,  187  U.  S. 
553,  565,  47  L.  ed.  299,  306,  23  Sup.  Ct 
Rep.  216;  Stephens  v.  Cherokee  Nation, 
174  U.  S.  445,  483,  43  L.  ed.  1041,  1054^ 
19  Sup.  Ct.  Rep.  722;  Choate  y.  Trapp, 
224  U.  S.  665,  671,  56  L.  ed.  941,  944^  32 
Sup.  Ct.  Rep.  565;  Missouri,  K  &  T.  R. 
Co.  V.  Roberts,  152  U.  S.  114,  116,  38  L. 
ed.  377,  379,  14  Sup.  Ct.  Rep.  496;  Kin- 
dred V.  Union  P.*  R.  Co.  94  C.  C.  A. 
112,  168  Fed.  648. 

Mr.  Chester  E.  Cleveland  also  argued 
the  cause,  and,  with  Mr.  Samuel  Ettel- 
son,  filed  a  brief  for  appellees: 

The  fact  that  for  practically  a  century 
the  United  States,  and,  under  it,  the 
state  of  Illinois  and  its  municipalities 
and  private  owners,  have  been  openly 
and  notoriously  asserting  sovereignty 
and  ownership,  and  acting  with  respect 
to  these  lands  in  a  manner  utterly  incon- 
sistent with  the  construction  now  sought 
to  be  put  upon  ancient  documents  and 
treaties,  coupled  with  the  further  fact 
that  the  entire  world,  including  these 
appellant  Indians  and  their  ancestors, 
has  acquiesced  during  all  this  long  time 
in  such  assertions  and  actions,  is  the 
very  best  evidence  that  such  ancient 
documents  and  treaties  are  not  suscepti- 
ble of  the  construction  now  sought  to  be 
put  upon  them. 

13  Cyc.  608,  609. 


Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

The  claim  set  up  in  this  cause  is  with- 
out merit,  and  the  amended  bill  was 
properly  dismissed,  upon  motion,  for 
want  of  equity. 

Complainants  are  eight  Pottawatomie 
Indians,  members  of  the  Pokagon  Band, 
and  residents  of  Michigan.  They  under- 
take to  sue  ''on  behalf  of  themselves  and 
of  aU  members  of  the  Pokagon  Band 
of  Pottawatomie  Indians,  and  of  all  oth- 
27  417 
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er  members  of  the  Pottawatomie  Nation 
of  Indianfli  if  any  are  entitled  to  join 
herein  with  them,  and  of  all  others,  if  any, 
who  are  entitled  to  join  herein  with  them." 

Defendants  are  the  city  of  Chicago  and 
certain  corporations  now  occupying  valu- 
able lands  within  the  geographical  limits 
of  Illinois,  which  have  been  reclaimed 
from  Lake  Michigan. 

The  bill  .proceeds  upon  this  theory: 

That  from  time  immemorial,  on  Au- 
gust 3,  1795,  and  [436]  thereafter,  the 
Pottawatomie  Indians  were  the  owners 
and  in  possession  as  a  sovereign  nation, 
as  their  country,  of  large  tracts  of  land 
around  and  along  the  shores  of  Lake 
Michigan,  south  of  a  line  running  from 
Milwaukee  river,  Wisconsin,  to  Grand 
river,  Michigan,  and  extending  ''east  and 
west  of  said  two  points  and  including  all 
of  Lake  Michigan  which  is  south  of  said 
line," — a  stretch  of  a  hundred  miles. 

That  by  the  Treaty  of  Peace  entered 
into  at  Greenville,  Ohio,  August  3,  1795, 
the  United  States  relinquished  to  the  Pot- 
tawatomie and  other  tribes  their  claims 
to  Indian  lands  westward  of  a  designated 
line  passing  through  the  state  of  Ohio, 
and  lying  "northward  of  the  River  Ohio, 
eastward  of  the  Mississippi,  and  west- 
ward and  southward  of  the  Great  Lakes 
and  the  waters  uniting  them,  according  to 
the  boundary  line  agreed  on  by  the  Unit- 
ed States  and  the  King  of  Great  Britain 
in  the  Treaty  of  Peace  made  between 
them  in  the  year  of  1783  [8  Stat,  at  L. 
80]."     [7  Stat,  at  L.  51.] 

That  by  later  treaties  the  Pottawatomie 
Nation  receded  to  the  United  States  all 
such  lands  up  to  the  shores  of  Lake  Michi- 
gan, but  those  within  the  geogn*&phical 
limits  of  Illinois  which  were  formerly  be- 
neath the  waters  of  Lake  Michigan, 
"whether  reclaimed,  artificially  made,  or 
now  or  formerly  submerged  .  .  . 
have  remained  and  still  are  the  property 
of  these  complainants  .  .  .  and  any 
attempts  on  the  part  of  any  persons, 
firms,  and  corporations  to  appropriate 
same,  or  any  part  thereof,  were  and  are 
in  violation  of  said  treaties  and  the  rights 
of  these  complainants." 

That  in  1833,  with  the  exception  of  the 
Pokagon  Band,  in  pursuance  of  a  treaty 
with  the  United  States,  the  Pottawatomie 
Nation  migrated  west  of  the  Mississippi 
river,  leaving  that  band  in  possession, 
occupation,  control,  and  sovereignty  of  so 
much  of  the  Nation's  original  country  as 
remained  unceded. 

That  the  United  States  has  refused  to 
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purchase  the  reelaimed  [437]  lands  and 
consequently  complainants  are  at  liberty 
to  occupy,  sell,  lease,  or  dispose  of  the 
same  as  their  own  in  fee  simple. 

Th^  bill  prays  that  defendants  be  ^i* 
joined  from  occupying  or  building  upon 
the  specified  land,  or  from  asserting  any 
claim,  title,  or  interest  therein;  that  they 
be  required  to  pay  a  reasonable  compen- 
sation for  its  use;  and  that  the  complain- 
ants' title  thereto  be  quieted,  established, 
and  confirmed. 

The  only  possible  immemorial  right 
which  the  Pottawatomie  Nation  had  in 
the  country  claimed  as  their  own  In  1795 
was  that  of  occupancy.  Johnson  v. 
M'Intosh,  8  Wheat.  543,  5  L.  ed.  681. 
If;  in  any  view,  it  ever  hdd  possession  of 
the  property  here  in  question,  we  know 
historically  that  this  was  abandoned  long 
ago,  and  that  for  more  than  a  half  cen- 
tury it  has  not  even  pretended  to  occupy 
either  the  shores  or  waters  of  Lake 
Michigan  within  the  confines  of  Illinois. 

By  the  Treaty  of  Greenville  the  United 
States  stipulated  with  the  Pottawatomies 
and  other  Indians  that  generally,  in  re- 
spect of  a  large  territory  westward  of  a 
line  passing  through  Ohio,  "the  Indian 
tribes  who  have  a  right  to  those  lands  are 
quietly  to  enjoy  them,  hunting,  planting 
and  dwelling  thereon  so  long  as  they 
please,  without  any  molestation  from  the 
United  States ;  but  when  those  tribes,  or 
any  of  them,  shall  be  disposed  to  sell  tlicir 
lands,  or  any  part  of  them,  they  are  to  be 
sold  only  to  the  United  States ;  and  until 
such  sale,  the  United  States  will  protect 
all  the  said  Indian  tribes  in  the  quiet  en- 
joyment of  their  lands  against  all  citizens 
of  the  United  States,  and  against  all  other 
white  persons  who  intrude  upon  the 
same."  We  think  it  entirely  clear  that 
this  treaty  did  not  convey  a  fee-simple 
title  to  the  Indians;  that  under  it  no 
tribe  could  claim  more  than  the  right  of 
continued  occupancy;  and  that  when  this 
was  abandoned,  all  legal  right  or  interest 
which  both  tribe  and  its  members  had  in 
the  [438]  territory  came  to  an  end. 
Johnson  v.  M'Intosh,  8  Wheat.  543,  584, 
586,  588,  5  L.  ed.  681,  691,  692 ;  Mitchel  v. 
United  States,  9  Pet.  711,  745,  9  L.  ed. 
283,  295;  United  States  v.  Cook,  19  Wall, 
591,  592,  22  L.  ed.  210,  211;  Beecher  v. 
Wetherby,  95  U.  S.  517,  525,  24  L.  ed. 
440,  441. 

It  is  unnecessary  to  consider  other  rea- 
sons suggested  by  counsel  in  support  of 
the  decree  below. 

AfiQrmed. 

942  V.  8« 
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DEAN  T.  DAVIS. 


CLAUl^E  M.  DEAN,  Appt^ 

V. 

R.  BEALE  DAVIS,  Jr.,  Tfugtee,  etc 

(See  S.  C.  Reporter'!  ed.  438-447.) 

Bankrnptcy  »  preferences  »  transfer 
to  third  person. 

1.  Ko  preferential  transfer  forbidden  by 
the  Banlcrupt  Act  of  July  1,  1898  (30  SUt. 
St  L.  564,  chap.  541,  Comp.  Stat.  1913,  § 
9651),  S  60b,  as  amended  by  the  Act  of 
Feb.  5,  1003  (32  Stat,  at  L.  800,  chap.  487, 
Comp.  Stat.  1913,  §  0644),  when  made  with- 
in four  months  of  the  banlcruptcy  proceed- 
ings, results  from  the  giving  of  a  mortgage 
by  the  bankrupt  to  secure  notes  represent- 
ing moneys  contemporaneously  advanced  by 
the  mortgagee  to  take  up  other  notes  given 
by  tiie  bankrupt,  which  the  bank  discount- 
inff  and  holding  them  claimed  bore  forged 
indorsements,  although  the  mortgagee  knew 
that  ^e  mortgagor  was  insolvent.  If  any- 
one was  preferr^,  it  was  the  bank,  not  the 

mortgagee. 

(For   other   cases,   see   Bankruptcy,   VI.   b,   2, 
in    Dl^t    Sop.    Ct    1008.] 

Bankruptcy   »   fraadnlent   transfer  * 
knowledge  of  transferreo. 

9S.  A  mortgage  of  all  the  mortgagor's 
property,  given  to  secure  notes,  overdue 
when  the  mortgage  was  recorded,  which 
represent  moneys  advanced  to  take  up  other 
notes  given  by  the  mortgagor,  bearing  in- 
dorsements that  the  bank  discounting  and 
holding  them  claimed  to  be  forgeries,  must 
be  deemed  to  be  one  to  hinder,  delay,  or  de- 
fraud the  creditors  of  the  mortgagor,  with- 
in the  meaning  of  the  Bankrupt  Act  of  July 
1,  1898  (30  Stat,  at  L.  564,  chap.  541, 
Comp.  Stat.  1913,  §  9651),  §  67e,  avoiding, 
"except  as  to  purchasers  in  good  faith  and 
for  a  present  fair  consideration,"  every 
transfer  made  by  the  bankrupt  "within  four 
months  prior  to  the  filing  of  the  petition, 
witii  the  intent  and  purpose  on  his  part  to 
hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them,"  where  the  mortgagee  knew 
that  the  mortgagor  was  insolvent  and  was 
making  a  preferential  payment  to  avoid  a 
threatened  criminal  prosecution,  and  must 
have  known  that  suspension  of  his  business 
and  bankruptcy  would  result  from  giving 
and  recording  such  mortgage. 
[For  otber  cases,  see  Bankruptcy,  VI.  b,  2, 
in   Digest  Sup.   Ct   1908.] 

Appeal  *  roTersible  error  —  issues  — 
objection  not  raised  below. 

3.  A  decree  granting  relief  under  the 

frovisions  of  the  Bankrupt  Act  of  July  1, 
898  (30  Stat  at  L.  564,  chap.  541,  Comp. 

Note. — On  validity  of  lien  given  to  se- 
enre  loan  used  by  bankrupt  to  give  one  of 
his  ereditors  a  preference — see  note  to 
Ohio  Valley  Bank  v.  Mack,  24  L.R.A. 
(N.S.)  184. 

On   appellate  junsdiction  of  Federal 

Supreme  Court  in  bankruptcy  cases — see 

note  to  James  v.  Stone,  57  Ii.  ed.  U.  S. 

573. 

61  Ii.  ed. 


SUt  1913,  I  965i),  I  67e,  avoiding  fraudu- 
lent transfers  by  a  bankrupt,  wifi  not  bo 
disturbed  by  the  Federal  Supreme  Court  on 
the  ground  that  the  bill  was  framed  under 
§  60d  of  that  act,  as  amended  by  the  Act 
of  Feb.  5,  1903   (82  Stat  at  L.  800,  chap. 

487,  Comp.  Stat  1913,  §  9644),  avoiding 
preferential  transfers,  where  this  objection 
was  not  raised  in  either  of  the  two  lower 
courts,  and  the  issue  of  fraudulent  transfer 
was  presented  by  the  pleadings,  was  fully 
tried,  and  was  found  against  Uie  appellant. 
[For  otber  cases,  see  Appeal  and  Error,  VIII. 
m,  7 ;  VIII.  j,  9,  In  Digest  Sup.  Ct  1908.  J 

[No.  70.1 

Argued  and  submitted  November  6  and  7, 
1916.     Decided  January  8,  1917. 

APPEAL  from  the  United  States  Cir* 
cuit  Court  of  Appeals  for  the  Fourth 
Circuit  to  review  a  decree  which  affirmed 
a  decree  of  the  District  Court  for  the 
Eastern  District  of  Virginia,  setting 
aside  a  mortgage  given  by  a  bankrupt 
within  four  months  of  the  bankruptcy 
proceedings.     Affirmed. 

See  same  case  below,  128  C.  C.  A.  658, 
212  Fed.  88. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wyndham  E.  Meredith,  argued 
the  caase,  and,  with  Mr.  C.  V.  Meredith, 
filed  a  brief  for  appellant: 

Dean  did  not  know  at  the  time  he 
loaned  the  sixteen  hundred  ($1,600)  dol- 
lars, that  B.  Crawley  Jones  was  in- 
solvent, nor  did  he  have  reasonable 
ground  to  believe  that  said  Jones  was 
insolvent. 

Grant  v.  First  Nat.  Bank,  97  U.  S.  80, 
24  L.  ed.  071:  Stucky  v.  Masonic  Sav. 
Bank,  108  U.  S.  74,  27  L.  ed.  640,  2  Sup. 
Ct.  Bep.  219;  Be  Carlile,  29  Am.  Bankr. 
Bep.  373. 

The  burden  of  proving  this  alleged 
insolvency  of  Jones,  if  a  material  fact, 
rested  upon  the  trustee  of  the  bank- 
rupt. 

Calhoun  County  Bank  y.  Cain,  82  C. 
C.  A.  114, 162  Fed.  983. 

The  deed  of  trust  in  question  was  not 
a  preference  under  §  60b  of  the  Bank- 
ruptcy Act. 

Van   Iderstine  v.   National  Discount 

Co.  227  U.  S.  676,  67  L.  ed.  662,  33  Sup. 

Ct.  Bep.  343;  Ex  parte  Stubbins,  L.  B. 

17  Ch.  Div.  67,  60  L.  J.  Ch.  N.  S.  647, 

44   L.    T.   N.    8.   877,   29   Week.   Bep. 

663;  Crim  v.  Woodford,  136  Fed.  34; 

Coder  v.  Arts,  213  U.  S.  223,  63  L.  ed. 

772,  29  Sup.  Ct.  Bep.  436,  16  Ann.  Cas. 

1008;  Githens  v.  Shiffler,  112  Fed.  606; 

Be  Hersey,  171  Fed.  1001;  George  v. 

Grant,  28  Hun,  69,  97  N.  Y.  270;  Be 
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Baar,  130  G.  C.  A.  292,  213  Fed.  629; 
Collier^  Bankr.  10th  ed.  183;  Loveland, 
Bankr.  4th  ed.  p.  952;  Davis  v.  Tamer, 
•56  C.  C.  A.  6§9,  120  Fed.  606;  Good- 
nough  Mercantile  &  Stock  Co.  y.  Gallo- 
,way,  171  Fed.  940;  Tomlinson  v.  Bank  erf 
Lexington,  76  C.  C.  A.  400, 145  Fed.  824; 
Mills  v.  Virginia-Carolina  Lumber  Co. 
21  L.BA.(N.S.)  901  and  note,  90  C.  C. 
A.  154, 164  Fed.  168;  Douglas  v.  Vogeler, 
6  Fed.  53;  Stewart  v.  Piatt,  101  U.  S. 
731,  25  L.  ed.  816;  Remington,  Bankr. 
1st  ed.  §  1314;  Re  Davidson,  109  Fed. 
882;  City  Nat.  Bank  v.  Bruce,  48  C.  C. 
A.  236, 109  Fed.  71;  Re  Mahland,  26  Am. 
Bankr.  Rep.  81;  Re  Soudan  Mfg.  Co.  51 
C.  C.  A.  476,  113  Fed.  808;  Re  Clifford, 
136  Fed.  475;  Sabin  v.  Camp,  98  Fed. 
974;  Thompson  v.  Fairbanks,  196  U.  S. 
525,  49  L.  ed.  585,  25  Sup.  Ct.  Rep.  306; 
Re  Mapleback,  L.  R.  4  Ch.  Div.  155,  46 
L.  J.  Bankr.  N.  S.  14,  35  L.  T.  N.  S. 
503,  25  Week.  Rep.  103,  13  Cox,  C.  C. 
374. 

The  deed  of  trust  in  question  was  not 
fraudulent  under  §  67e  of  the  Bank- 
ruotcv  Act 

Coder  v.  Arts,  15  L.R.A.(N.S.)  372, 
82  C.  C.  A.  91,  152  Fed.  943;  Black, 
Bankr.  1914  ed.  §  459,  p.  1002;  Van  Ider- 
stine  V.  National  Discount  Co.  227  U.  S. 
575,  57  L.  ed.  652,  33  Sup.  Ct.  Rep.  343; 
Crim  V.  Woodford,  68  C.  C.  A.  584,  136 
Fed.  34;  Qithens  v.  Shiflfler,  112  Fed. 
505;  Re  Hersey,  171  Fed.  1001;  Davis 
V.  Schwartz,  155  U.  S.  640,  39  L.  ed.  294, 
15  Sup.  Ct.  Rep.  237;  Stewart  v.  Dun- 
ham, 115  U.  S.  61,  29  L.  ed.  329,  5  Sup. 
Ct.  Rep.  1163;  Estes  v.  Gunter,  122  U. 
S.  450,  30  L.  ed.  1228,  7  Sup.  Ct  Rep. 
1275;  Smith  v.  Craft,  123  U.  S.  436,  31 
L.  ed.  267,  8  Sup.  Ct.  Rep.  196 ;  Huntley 
V.  Kingman  &  Co.  152  U.  S.  527,  38  L. 
ed.  540,  14  Sup.  Ct.  Rep.  688;  Southern 
White-Lead  Co.  v.  Haas,  73  Iowa,  399, 
33  N.  W.  657,  35  N.  W.  494;  Coder  v. 
Arts,  213  U.  S.  223,  242,  53  L.  ed.  772, 
780,  29  Sup.  Ct.  Rep.  436,  16  Ann.  Cas. 
1008;  Collier  Bankr.  9th  ed.  950;  John- 
son v.  Lucas,  103  Va.  36,  48  S.  E.  497; 
Johnston  v.  George  D.  Witt  Shoe  Co.  103 
Va.  611,  50  S.  E.  153;  Alsop  v.  Catlett, 
97  Va.  364,  34  S.  E.  48;  Harvey  v.  An« 
derson,  2  Va.  Dec.  385,  24  S.  E.  914; 
Williams  v.  Lord,  75  Va.  390;  Lucas  v. 
Clafflin  &  Co.  76  Va.  269;  Alexandria 
Sav.  Inst.  V.  Thomas,  29  Gratt.  483; 
Skipwith  V.  Cunningham,  8  Leigh,  271, 
31  Am.  Dec.  642;  Collier,  Bankr.  10th 
ed.  p.  803 ;  Cook  v.  TuUis,  18  Wall.  332, 
21  L.  ed.  933;  Remington,  Bankr.  §§ 
1278, 1295, 1320;  Re  Noel,  137  Fed.  694; 
Re  Hawks,  30  Am.  Bankr.  Rep.  373; 
Tiffany  v.  Boatman's  Sav.  Inst.  18  Wall. 

420 


1 388,  21  L.  ed.  871;  Re  Busby,  124  Fed. 
469;  Traders'  Nat.  Bank  y.  Steere,  165 
Mass.  389,  43  N.  £.  187. 

A  deed  of  trust  given  by  one  merely 
charged  with  a  crime,  to  secure  a  present 
loan,  the  proceeds  of  which  are  used  in 
the  payment  of  certain  of  his  creditors, 
to  extricate  himself  from  the  embarrass- 
ment of  the  charge,  is  valid  under  the 
Bankruptcy  Act,  even  though  the  grantor 
is  insolvent,  and  the  lender  knows  that 
the  money  he  is  loaning  is  to  be  so 
used. 

Ex  parte  Stubbins,  L.  R.  17  Ch.  Div. 
67,  50  L.  J.  Ch.  N.  S.  547,  44  L.  T.  N.  S. 
877,  29  Week.  Rep.  653;  Re  Mapleback, 
L.  R.  4  Ch.  Div.  155,  46  L.  J.  Bankr.  N. 
S.  14,  35  L.  T.  N.  S.  503,  25  Week.  Rep. 
103,  13  Cox,  C.  C.  374. 

It  is  essential  to  show  actual  fraud  in 
order  to  invalidate  conveyances  under 
§  67e. 

Coder  v.  Arts,  213  U.  S.  223,  244,  53 
L.  ed.  772,  781,  29  Sup.  Ct.  Rep.  436,  16 
Ann.  Cas.  1008;  Loveland,  Bankr.  3d  ed. 
476;  Collier,  Bankr.  6th  ed.  562;  1  Rem- 
ington, Bankr.  §  1498;  Lansing  Boiler 
&  Engine  Works  v.  Ryerson,  63  C.  C. 
A.  307,  128  Fed.  701;  Van  Iderstine  v. 
National  Discount  Co.  227  U.  S.  582,  57 
L.  ed.  652,  33  Sup.  Ct.  Rep.  343. 

Messrs.  Richard  B.  Davis  and  Bart- 
lett  Roper,  Jr.,  submitted  the  cause  for 
appellees : 

Under  the  Act  of  1867,  all  transfers 
out  of  the  due  course  of  trade  were  prima 
facie  evidence  of  fraud,  and  the  same 
rule  applies  under  the  Act  of  1898. 

Walbrun  v.  Babbitt,  16  Wall.  577,  21 
L.  ed.  489;  Re  Knopf,  17  Am.  Bankr. 
Rep.  48,  146  Fed.  109;  Dokken  v.  Page, 
17  Am.  Bankr.  Rep.  228,  77  C.  C.  A. 
674,  47  Fed.  438;  Re  Pease,  12  Am. 
Bankr.  Rep.  66,  129  Fed.  446;  Lumpkin 
V.  Foley,  29  Am.  Bankr.  Rep.  673,  122 
C.  C.  A.  542,  204  Fed.  372;  Johnson  v. 
Dismukes,  29  Am.  Banker.  Rep.  686, 122 
C.  C.  A.  552,  204  Fed.  382;  Roberts  v. 
Johnson,  18  Am.  Bankr.  Rep.  132,  81 
C.  C.  A.  47, 157  Fed.  567. 

Mr.  Justice  Braadeifl  delivered  the 
opinion  of  the  court: 

The  Bankruptcy  Act  (as  amended 
Feb.  5,  1903  [32  Stat,  at  L.  800,  chap. 
487,  Comp.  Stat.  1913,  §  9644] )  provides 
in  §  60b  that  if  a  debtor  has,  within  four 
months  before  the  filing  of  the  petition 
in  bankruptcy,  made  a  transfer  which 
the  person  receiving  the  same  has  rea- 
son to  believe  was  intended  to  give  a 
preference,  the  transfer  [442]  shall  be 

voidable,  and  the  trustee  in  bankruptcy 
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may  reeover  the  property  or  its  value. 
The  act  also  provides  in  §  676,  30  Stat, 
at  L.  564,  chap.  541,  Ck>mp.  Stat.  1913, 
§  9651,  that  if  a  debtor,  within  four 
months  before  the  filing  of  the  petition 
in  bankruptcy,  makes  any  transfer  'Vith 
the  intent  and  purpose  on  his  part  to 
hinder,  delay  or  defraud  his  creditors, 
or  any  of  them,"  it  shall  be  null  and 
void  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  considera- 
tion; and  that  it  shall  be  the  duty  of  the 
trustee  to  recover  the  same. 

R.  Crawley  Jones  was  a  farmer  and 
owner  of  a  country  store.    A  bank,  hav- 
ing discounted  his  notes  bearing  indorse- 
ments which  it  later  concluded  had  been 
forged,  demanded  that  Jones  take  up  the 
notes.      Fearing    arrest,    he    appealed 
through  his  father  to  his  brother-in-law. 
Dean,  for  a  loan  of  $1,600,  promising 
to  secure  it  by  a  mortgage  of  all  his 
property,    which    he    represented    was 
worth  more  than  five  times  that  amount. 
Dean  provided  the  money,  and  on  Sep- 
tember 3,  1909,   acting  in   conjunction 
with  Jones's  father,  "took  up"  the  notes. 
Most  of  them  were  not  yet  due.    A  mort- 
gage deed  of  trust  dated  September  3 
was  executed  September  10,  and  record- 
ed September  11.    It  covered  practically 
all  of  Jones's  property,  including  the 
stock  in  trade  and  accounts,  store  fur- 
nishings and  fixtures,  household  furni- 
ture and  goods,  live  stock,  crops  stand- 
ing and  cut,  and  the  farm  itself,  the 
last  subject  to  a  prior  deed  of  trust. 
Four  mortgage  notes  were  given,  payable 
respectively  in  seven,  thirty,  sixty,  and 
ninety  days;  with  a  proviso  that  upon 
default  on  any  one  all  should  become 
payable.    The  first  note — and  hence  all — 
was  overdue  when  the  mortgage  was  re- 
corded.   On  that  day  Dean  directed  that 
possession    of    the    property  be  taken, 
which  was  done  on  September  13  (the 
12th  being  Sunday).    Jones  was  at  the 
time  deeply  insolvent  and  had  many  un- 
secured creditors.     Some  of  these  im- 
mediately challenged  the  validity  of  the 
mortgage.     Withm  a  few  days  an  in- 
voluntary petition    in   bankruptcy   was 
filed  and  [443]  Jones  was  adjudicated  a 
bankrupt.    The  mortgaged  property  was 
converted  into  cash  under  an  agreement 
with  general  creditors  that  it  should  be 
deposited  to  await  the  ultimate  determi- 
nation of  the  rights  of  the  parties.     It 
yielded  only  $1,634, — leaving  nothing  for 
the  general  creditors  if  the  mortgage  is 
held  valid. 

Davis,    the    trustee    in    bankruptcy, 
brought  a  bill  in  equity  to  set  aside  the  * 
•  1  li.  ed. 


mortgage.  The  district  court  granted 
the  relief  prayed  for;  and  its  decree  was 
affirmed  by  the  circuit  court  of  appeals. 
Both  courts  found  the  facts  to  be  in  sub- 
stance as  above  stated  and  held  the 
mortgage  void  under  §  67e  as  having 
been  made  by  Jones  "with  the  intent  and 
purpose  on  his  part  to  hinder,  delay  or 
defraud  his  creditors,"  to  one  not  a 
"purchaser  in  good  faith"  within  the 
meaning  of  the  act.  The  circuit  court 
of  appeals  held  the  mortgage  void  also 
as  a  preference  under  §  60b  (128  G.  G. 
A.  658,  212  Fed.  88).  The  case  comes  to 
this  court  upon  appeal;  Dean  contending 
that  the  mortgage  is  not  invalid  under 
either  §  60b  or  §  67e. 

The  mortgage  was  not  voidable  as  a 
preference  under  §  60b.  Preference  im- 
plies paying  or  securing  a  pre-existing 
debt  of  the  person  preferred.  The  mort- 
gage was  g^ven  to  secure  Dean  for  a  sub- 
stantially contemporary  advance.  The 
bank,  not  Dean,  was  preferred.  The  use 
of  Dean's  money  to  accomplish  this  pur- 
pose could  not  convert  the  transaction 
into  a  preferring  of  Dean,  although  he 
knew  of  the  debtor's  insolvency.  Mere 
circuity  of  arrangement  will  not  save 
a  transfer  which  effects  a  preference 
from  being  invalid  as  such.  National 
Bank  v.  National  Herkimer  County 
Bank,  225  U.  S.  178, 184,  50  L.  ed.  1042, 
1046,  32  Sup.  Ct.  Rep.  633.  But  a  trans- 
fer to  a  third  person  is  invalid  under 
this  section  as  a  preference  only  where 
that  person  was  acting  on  behalf  of  the 
creditor,  as  in  Re  Beerman,  112  Fed.  663, 
and  Walters  v.  Zimmerman,  208  Fed. 
62, 136  C.  C.  A.  409,  220  Fed.  805.  Here 
Dean  acted  on  the  debtor's  behalf  in 
providing  the  money  and  taking  up  the 
notes. 

[444]  But  under  §  67e  the  basis  of 
invalidity  is  much  broader.  It  covers 
every  transfer  made  by  the  bankrupt 
"within  four  months  prior  to  the  filing 
of  the  petition,  with  the  intent  and  pur- 
pose on  his  part  to  hinder,  delay  or 
defraud  his  creditors,  or  any  of  them" 
"except  as  to  purchasers  in  good  faith 
and  for  a  present  fair  consideration." 
As  provided  in  §  67d,  only  "liens  given 
or  accepted  in  g^d  faith  and  not  in 
contemplation  of  or  in  fraud  upon  this 
act"  are  unassailable.  A  transfer,  the 
intent  (or  obviously  necessary  effect) 
of  which  is  to  deprive  creditors  of  the 
benefits  sought  to  be  secured  by  the 
Bankruptcy  Act,  "hinders,  delays  or  de- 
frauds creditors"  within  the  meaning  of 
§  67e.  Van  Iderstine  v.  National  Dis- 
count Go.  227  U.  S.  575,  582,  57  L.  ed. 
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652,  654,  33  Sup.  Gt.  Rep.  343,  points 
out  the  distinction  between  the  intent 
to  prefer  and  the  intent  to  defraud.  A 
transaction  may  be  invalid  both  as  a 
preference  and  as  a  fraudulent  transfer. 
It  may  be  invalid  only  as  a  preference 
or  only  as  a  fraudulent  transfer.  Mak- 
ing a  mortgage  to  secure  an  advance 
with  which  the  insolvent  debtor  intends 
to  pay  a  pre-existing  debt  does  not  neces- 
sarily imply  an  intent  to  hinder,  delay, 
or  defraud  creditors.  The  mortgage 
may  be  made  in  the  expectation  that 
thereby  the  debtor  will  extricate  himself 
fi*om  a  particular  difficulty  and  be  en- 
abled to  promote  the  interest  of  all 
other  creditors  by  continuing  his  busi- 
ness. The  lender  who  makes  an  advance 
for  that  purpose  with  full  knowledge  of 
.the  facts  may  be  acting  in  perfect  "good 
faith.''  But  where  the  advance  is  made 
to  enable  the  debtor  to  make  a  preferen- 
tial payment  with  bankruptcy  in  con- 
templation, the  transaction  presents  an 
element  upon  which  fraud  may  be  predi- 
cated. The  fact  that  the  money  ad- 
vance is  actually  used  to  pay  a  debt 
does  not  necessarily  establish  good  faith. 
It  is  a  question  of  fact  in  each  case 
what  the  intent  was  with  which  the  loan 
was  sought  and  made. 

We  cannot  say  that  the  facts  found 
by  the  district  court  and  affirmed  by  the 
circuit  court  of  appeals  were  [445]  not 
supported  by  the  evidence,  nor  that  these 
courts  erred  in  concluding  upon  this  evi- 
dence that  the  mortgage  was  made  with 
the  purpose  and  intent  to  hinder,  dela^, 
or  defraud  Jones's  creditors,  and  that 
Dean  was  not,  as  against  general  cred- 
itors, "a  purchaser  in  good  faith."  Jones 
knew  that  he  was  insolvent.  He  knew 
that  he  was  making  a  preferential  pay- 
ment. He  must  have  known  that  sus- 
pension of  his  business  and  bankruptcy 
would  result  from  giving  and  recording 
a  mortgage  of  all  his  property  to  secure 
a  note  which  had  matured  before  the 
mortgage  was  executed.  The  lower 
courts  were  justified  in  concluding  that 
he  intended  the  necessary  consequences 
of  his  act;  that  he  willingly  sacrificed 
his  property  and  his  other  creditors  to 
avert  a  threatened  criminal  prosecution; 
and  that  Dean,  who,  knowing  the  facts, 
co-operated  in  the  bankrupt's  fraudulent 
purpose,  lacked  the  saving  good  faith. 

The  conclusion  reached  by  the  lower 
courts  is  supported  by  many  decisions  of 
the  several  district  courts  and  circuit 
courts  of  appeal,  which  are  referred  to 
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in  the  margin.^  It  is  in  harmony  with 
both  the  Van  Iderstine  [446]  Case, 
and  Coder  v.  Arts,  213  U.  S.  223,  244,  53 
L.  ed.  772,  781,  29  Sup.  Ct.  Rep.  436, 
16  Ann.  Cas.  1008,  upon  which  appellant 
particularly  relies.  In  each  of  these 
cases  this  court  refused  to  hold  fraudu- 
lent in  law  a  transfer  which  the  circuit 

1  Cases  holding  that  a  mortgage  is  a 
fraudulent  conveyance  where  taken  as  se* 
curity  for  a  loan  wliich  the  lender  knows  is 
to  be  used  to  prefer  favored  creditors,  in 
fraud  of  the  act:  Parker  v.  Sherman,  120 
C.  C.  A.  437.  212  Fed.  917  (C.  C.  A.  2d  C.) ; 
Re  Soforenko,  210  Fed.  662  (D.  C.  Mass.) ; 
Johnson  v.  Dismukes,  122  C  C.  A.  552.  204 
Fed.  382  (C.  C.  A.  5th  C.) ;  Liunpkin  v. 
Foley,  122  C.  C.  A.  542,  204  Fed.  372  (C. 
G.  A.  5th  C.) ;  Re  Lynden  Mercantile  Co. 
156  Fed.  713  (D.  C.  Wash.);  Roberts  v. 
Johnson.  81  C.  C.  A.  47,  151  Fed.  567  (C. 
C.  A.  4th  C.) ;  Re  Pease,  129  Fed.  446  (D. 
C.  Mich.).  iSee  also  Walters  v.  Zimmerman, 
8.  c.  on  appeal,  208  Fed.  62  (D.  C.  Ohio), 
136  C.  G.  A.  409,  220  Fed.  805  (C.  0.  A.  6th 
C). 

Cases  upholding  the  mortgage  security 
because  the  lender  did  not  know  that  the 
insolvent  borrower  intended  to  make  im- 
proper payments  to  favored  creditors — thus 
indicating  that  the  mortgage  would  Ik* 
fraudulent  if  such  additional  fact  wen* 
shown:  Grinstead  v.  Union  Sav.  k  T.  Co.  Ill 
G.  G.  A.  398,  190  Fed.  646  (G.  C.  A.  9th 
G.) ;  Powell  v.  Gate  City  Bank,  302  C.  C.  A. 
.55,  178  Fed.  609  (C.  C.  A.  8th  C.) ;  Re 
Kiillber/r,  176  Fed.  585  (D.  C.  Minn.) ;  Ohio 
Vallev  Bank  Co.  v.  Mack,  24  L.R.A.(N.S.) 
184,  89  C  C.  A.  605,  163  Fed.  155  (G.  C.  A. 
6th  C);  Stcdman  v.  Bank  of  Monroe,  54 
G.  G.  A.  269,  117  Fed.  237  (C.  G.  A.  8th 
G.) ;  Re  Soudan  Mfg.  Go.  51  G.  C.  A.  476, 
113  Fed.  804  (G.  G.  A.  7th  G.). 

In  accord  with  this  view  are  also  the  de- 
cisions which  hold  that  a  general  assignment 
for  the  1»enc6t  of  creditors,  though  without 
preferences,  is  void  under  §  67e  because  its 
necessary  effect  is  to  hinder,  delay,  or  de- 
fraud creditors  in  their  rights  and  remedies 
under  the  Bankruptcy  Act.  Re  Gutwiliig, 
90  Fed.  475,  34  G.  G.  A.  377,  63  U.  8.  App. 
191,  92  Fed.  337;  Davis  v.  Bohle,  34  G.  C. 
A.  372,  92  Fed.  325;  Rumsey  &  S.  Co.  v. 
Novelty  &  Mach.  Mfg.  Co.  99  Fed.  699.  See 
Randolph  v.  Scruggs,  190  U.  S.  583,  636, 
47  L.  ed.  1165.  1169,  23  Sup.  Ct.  Rep.  710; 
George  M.  West  Go.  v.  Lea  Bros.  174  U.  S. 
590,  596,  43  L.  ed.  1098,  1100,  19  Sup.  Gt 
Rep.  836. 

It  is  difficult  to  reconcile  the  following 
cases  or  dicta  in  them  with  the  great  weight 
of  authoritv  and  the  decisions  of  this  court: 
Re  Baar,  130  G.  C.  A.  292,  213  Fed.  628 
(C.  G.  A.  2d  G.) ;  Re  Hersey,  171  Fed.  1004 
(D.  C.  Iowa) :  Sargent  v.  Blake,  17  L.R.A. 
(N.S.)  1040,  87  G.  C.  A.  213,  160  Fed.  57. 
15  Ann.  Cas.  58  (C.  G.  A.  8th  C.) ;  Re  Bloch, 
74  G.  G.  A.  2,')0,  142  Fed.  674  (G.  C.  A.  2d 
G.) ;  Githens  v.  Shiffler,  112  Fed.  505  (D.  G. 
Pa.). 
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eourt  of  appeals  had  found  to  be  inno- 
cent in  fact.  In  the  Van  Iderstine  Case, 
where  a  pledge  was  held  valid,  the  cir- 
cuit court  of  appeals  had  expressly  found 
that  the  pledgee  was  without  knowledge 
of  the  debtor's  fraudulent  intent,  if  such 
there  was.  In  Coder  v.  Arts,  where  a 
mortgage  was  held  valid,  the  circuit 
eourt  of  appeab  had  found  that,  in  mak- 
ing the  mortgage,  the  debtor  had  no  in- 
tent to  hinder,  delay,  or  defraud  cred- 
itors, and  this  court  said  that,  '4n  view 
of  the  finding  of  the  circuit  court  of 
appeals,  it  may  be  that  [he]  though  in- 
cluding in  the  conveyance  a  large 
amount  of  his  property,  acted  in  good 
faith,  with  a  view  to  preserving  his  es- 
tate and  enabling  him  to  meet  his  in- 
debtedness." This  court,  while  declar- 
ing itself  bound  by  the  facts  so  found, 
was  careful  to  express  its  dissent  from 
the  view  "that  the  giving  of  the  mort- 
gage and  its  effect  upon  other  creditors 
could  not  be  [447]  considered  as  an 
item  of  evidence  in  determining  the 
question  of  fraud." 

Dean  contends  also  that  relief  should 
not  have  been  granted  under  §  67e  be- 
cause the  bill  was  framed  under  §  60b. 
The  objection  was  not  taken  in  the  dis- 
trict court,  although  the  question  of  in- 
validity under  §  67e  was  elaborately  dis- 
cussed on  demurrer  to  the  bill  as  well  as 
upon  final  hearing.  Twenty-five  other 
errors  were  assigned  on  the  appeal  to 
the  circuit  court  of  appeals.  This  ob- 
jection was  not  raised  then.  It  was  in- 
sisted only  that  the  evidence  did  not 
warrant  the  finding  of  fraudulent  intent. 
Section  GOb  seems  to  have  been  mainly 
in  the  mind  of  the  pleader  when  the  bill 
of  complaint  was  drafted,  but  not  ex- 
clusively, for  it  alleges  that  the  plaintiff 
as  trustee  was  entitled  "to  recover  prop- 
erty transferred  by  said  bankrupt  in 
fraud  of  his  creditors."  The  answer  ex- 
pressly alleges  that  the  mortgage  was  ac- 
cepted "without  any  intent  or  purpose 
of  aiding  said  Jones  to  defraud,  de- 
lay, or  hinder  his  creditors,  and  not  in 
contemplation  of  or  in  fraud  of  the 
Bankruptcy  Act,  or  any  of  its  provisions, 
believing  him  to  be  solvent,  and  that  he 
would  continue  his  business."  The  issue 
of  fraudulent  transfer  was  presented  by 
the  pleadings,  was  fully  tried,  and  was 
found  against  the  appellant.  No  error 
was  committed. 

Decree  afSrmed. 
•1  li.  ed. 
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Carriers  — ^  limiting  liability  —  agreed 
value  —  liability  as  warehouseman. 

1.  A  released- viduation  clause  in  an  in- 
terstate bill  of  lading,  based  upon  a  differ- 
ence in  the  carrier's  tariffs  on  file  with  the 
Interstate  Commerce  Commission,  is  valid 
and  controlling,  although  the  loss  occurs 
while  the  freight  is  in  the  carrier's  ware- 
house at  an  intermediate  point,  conform- 
ablv  to  the  provisions  of  one  of  such  tarittH, 
which  confers  the  right  in  transit  of  free 
storage  and  diversion  at  that  point,  the 
bill  of  lading  reciting  that  the  shipment  is 
to  be  held  at  that  point  for  orders,  and  pro- 
viding that  everv  service  to  be  performed 
thereunder  is  subject  to  all  the  conditions 
therein  contained. 

[For  other  cases*  see  Carriers,  II.  b,  7,  b,  in 
Digest    Sup.    Ct.    1908.] 

Carriers  —  liability  as  warehoaseman  — 
bill  of  lading  —  new  contract. 

2.  No  new  contract  of  warehousing, 
wholly  independent  of  the  contract  of  car- 
riage, was  created  by  a  letter  from  the  car- 
rier to  an  interstate  shipper,  who  had  then 

Koto. — On  validity  of  agreement  to  re- 
strict carrier's  liability,  generally — see 
notes  to  Missouri  P.  R.  Co.  v.  Ivey,  1 
L.R.A.  600;  Hartwell  v.  Noi-them  P. 
Exp.  Co.  3  L.R.A.  342;  Richmond  &  D. 
R.  Co.  V.  Payne,  6  L.R.A.  849;  Adams 
Exp.  Co.  V.  Harris,  7  L.R.A.  214;  Dunt- 
ley  V.  Boston  &  M.  R.  Co.  9  L.R. A.  462 ; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Gatewood,  10 
L.R. A.  419 ;  Pacific  Exp.  Co.  v.  Foley,  12 
L.R.A.  799;  Doming  v.  Merchants  Cot- 
ton-Press &  S.  Co.  13  L.R.A.  618;  Bal- 
lon V.  Earle,  14  L.R.A.  433;  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Cravens,  18  L.R.A. 
627;  Everett  v.  Norfolk  &  S.  R.  Co.  1 
L.R.A.(N.S.)  986;  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  12  L.  ed. 
U.  S.  465,  and  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Solan,  42  L.  ed.  U.  S.  688. 

Validity  of  stipulation  limiting  car- 
rier's liability  to  agreed  valuation  as 
affected  by  the  Hepburn  Act — see  note 
to  Bernard  v.  Adams  Exp.  Co.  28  L.R.A. 
(N.S.)  293. 

As  to  the  right  of  a  carrier  to  termi- 
nate its  responsibility  as  warehouse- 
man— see  note  to  Brunson  v.  Atlantic 
Coast  line  R.  Co.  9  L.R.A.(N.S.)  577. 

On  the  question  as  to  when  the  liabil- 
ity of  a  railway  carrier  of  goods  ceases 
to  he  that  of  a  carrier — see  note  to  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Kelly,  17 

LJLA.  691. 
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enjoyed  nearly  two  months'  storage  at  an 
intermediate  point,  which  stated  that  the 
goods  were  held  there  in  storage  subject 
to  a  circular  therein  inclosed,  which  was  a 
copy  of  the  carrier's  tariff  on  file  with  the 
Interstate  Commerce  Commission,  giving  the 
right  in  transit  to  free  storage  and  diver- 
sion at  that  point. 

[For   other   cases,   see   Carriers,    II.   b,    1,   in 
Digest  Sup.   Ct.   Rep.   1908.] 

Carriers  «  limiting  liability  —  agreed 
valuation  —  ratio  of  recovery. 

3.  A  recovery  at  the  ratio  of  $100  per 
ton  for  the  lost  freight  is  the  limit  of  the 
damages  recoverable  for  the  loss  of  a  part 
of  an  interstate  shipment  of  25  tons  of  cop- 
per, under  a  bill  of  lading  which  contains  a 
released-valuation  clause  of  $100  per  net 
ton,  based  upon  a  difference  in  the  carrier's 
freight  rates  on  file  with  the  Interstate 
Commerce  Commission. 

[For  other  cases,  see  Carriers,  II.  b,  7,  b.  in 
Digest    Sup.    dt.    1908.]  ' 

[No.  104.] 

Argued  and  submitted  December  19  and  20, 
1916.     Decided  January  8,  1917. 

IN  ERROR  to  the  Supreme  Court,  Ap- 
pellate Division,  Fourth  Department, 
of  the  State  of  New  York,  to  review  a 
judgment  which  affirmed  a  judgment  of 
a  Special  Term  of  the  Supreme  Court 
in  and  for  the  County  of  Erie,  in  that 
state,  affirming  a  judgment  of  the  City 
Court  of  Buffalo  in  favor  of  an  inter- 
state shipper,  for  the  full  value  of  a 
freight  loss,  notwithstanding  a  released 
valuation  clause  in  the  bill  of  lading. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below  in  appellate  di- 
vision, 165  App.  Div.  947,  160  N.  Y. 
Supp.  1073. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lester  F.  Gilbert  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

Since  it  is  stipulated  that  the  ship- 
ment was  interstate,  it  can  no  longer  be 
questioned  that  if  the  loss  had  occurred 
during  the  actual  transit,  while  the  goods 
were  in  physical  motion,  the  limitation 
of  liability  agreed  upon  with  the  carrier 
for  the  purpose  of  obtaining  the  lower 
of  two  freight  rates  would  be  binding 
upon  the  plaintiff. 

Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491,  67  L.  ed.  314,  44  L.R.A.(N.S.) 
267,  33  Sup.  Ct.  Rep.  148;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 
57  L.  ed.  683,  33  Sup.  Ct.  Rep.  391; 
Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  67  L.  ed.  690,  33  Sup.  Ct 
Rep.  397. 

The  storage  was  incident  to  and  an 
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integral  part  of  the  transportation  in 
interstate  commerce,  and  is  subject  solely 
to  the  Federal  rules  governing  such 
transportation. 

Cleveland,  C.  0.  &  St.  L.  R.  Co.  v. 
Dettlebach,  239  U.  S.  588-691,  60  L.  ed. 
463-466,  36  Sup.  Ct.  Rep.  177;  Southern 
R.  Co.  v.  Prescott,  240  U.  S.  632,  60  L. 
ed.  836,  36  Sup.  Ct.  Rep.  469;  Southern 
P.  Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  498,  55  L.  ed.  310, 

31  Sup.  Ct.  Rep.  279;  Ohio  R.  Commis- 
sion V.  Worthington,  225  U.  S.  101,  66 
L.  ed.  1004,  32  Sup.  Ct.  Rep.  663 ;  South- 
em  P.  Co.  V.  Interstate  Commerce  Com- 
mission, 219  U.  S.  433,  56  L.  ed.  283,  31 
Sup.  Ct.  Rep.  288;  Texas  &  N.  0.  R.  Co. 
V.  Sabine  Tram  Co.  227  U.  S.  Ill,  57  L. 
ed.  442,  33  Sup.  Ct.  Rep.  229;  Louisiana 
R.  Commission  v.  Texas  &  P.  R.  Co.  229 
U.  S.  336,  67  L.  ed.  1216,  33  Sup.  Ct.  Rep. 
837;  Greek- American  Sponge  Co.  v. 
Richardson  Drug  Co.  124  Wis.  469,  109 
Am.  St.  Rep.  961,  102  N.  W.  888;  Re 
Allowances  to  Elevators,  12  Inters.  Com. 
Rep.  86;  United  States  v.  Union  Stock 
Yards  &  Transit  Co.  226  U.  S.  286,  57 
L.  ed.  226,  33  Sup.  Ct.  Rep.  83;  Inter- 
state Commerce  Commission  v.  Diffen- 
baugh,  222  U.  S.  42,  56  L.  ed.  83,  32  Sup. 
Ct.  Rep.  22;  Union  P.  R.  Co.  v.  Updike 
Grain  Co.  222  U.  S.  215,  66  L.  ed.  171, 

32  Sup.  Ct.  Rep.  39;  Goldenberg  v. 
Clyde  S.  S.  Co.  20  Inters.  Com.  Rep.  627. 

Every  incident  of  interstate  commerce 
is  within  the  purview  of  the  Hepburn 
Act,  and  thus  subject  exclusively  to 
the  Federal  rules. 

Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491,  604,  506,  57  L.  ed.  314,  319,  320, 
44  L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep. 
148;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v. 
Latta,  226  U.  S.  619,  57  L.  ed.  328,  33 
Sup.  Ct.  Rep.  166;  Chicago,  B.  &  Q.  R. 
Co.  V.  Miller,  226  U.  S.  513,  67  L.  ed. 
323,  33  Sup.  Ct.  Rep.  156;  Missouri,  K 
&  T.  R.  Co.  v.  Harriman,  227  U.  S.  667, 
67  L.  ed.  690,  33  Sup.  Ct.  Rep.  397; 
Wells,  F.  &  Co.  V.  Neiman-Marcus  Co. 
227  U.  S.  469,  67  L.  ed.  600,  33  Sup.  Ct. 
Rep.  267;  Boston  &  M.  R.  Co.  v.  Hook- 
er,  233  U.  S.  97-100,  68  L.  ed.  868,  L.R.A. 
1915B,  460,  34  Sup.  Ct.  Rep.  626,  Ann. 
Cas.  1915D,  593;  Boyle  v.  Bush  Terminal 
R.  Co.  210  N.  Y.  389, 104  N.  E.  933. 

The  very  purpose  of  the  Hepburn 
Amendment  was  to  so  broaden  the  scope 
of  the  law  as  to  include  all  services  re- 
lated to  interstate  traffic,  and  thus  make 
effective  its  operation,  and  prevent  un- 
fair discrimination  from  being  made  un- 
der the  guise  of  separate  service. 

Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  199,  203,  55 
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L.  ccL  167,  179,  181,  31  L.B.A.(N.8.)  7, 
31  Sup.  Ct  Rep.  164;  New  York,  P.  & 
N.  R.  Co.  V.  Penninsula  Produce  Ezch. 
240  U.  S.  34,  37,  60  L.  ed.  611,  614, 
L.R. A.1917A,  193,  36  Sup.  Ct.  Rep.  230 ; 
Southern  R.  Co.  v.  Prescott,  240  U.  S. 
632,  638,  60  L.  ed.  836,  839,  36  Sup.  Ct. 
Rep.  469. 

The  released-valuation  clause  in  an  in- 
terstate bill  of  lading,  when  based  upon 
a  difference  in  freight  rates,  is  binding 
on  the  shipper. 

Adams  Exp.  Co.  v.  Croninger,  226  U. 

5  491,  609,  67  L.  ed.  314,  320,  44  L.R.A. 
(N.S.)  257,  33  Sup.  Ct.  Rep.  148;  Wells, 
P.  &  Co.  V.  Neiman-Marcus  Co.  227  U. 
S.  469,  57  L.  ed.  600,  33  Sup.  Ct.  Rep. 
267;  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  654,  67  L.  ed.  683, 
689,  33  Sup.  Ct.  Rep.  391;  Missouri,  K. 

6  T.  R.  Co.  V.  Harriman,  227  U.  S. 
667,  668,  57  L.  ed  690,  696,  33  Sup.  Ct. 
Rep.  397;  Boston  &  M.  R.  Co.  v.  Hooker, 
233  U.  S.  97,  58  L.  ed.  868,  L.R.A.1915B, 
450,  34  Sup.  Ct.  Rep.  526,  Ann.  Cas. 
1915D,  593. 

Recovery  can  be  had  for  only  that 
proportion  of  the  actual  loss  which  the 
declared  valuation  bears  to  the  actual 
market  value. 

Hutchinson,  Carr.  §  429;  Qoodman  ▼. 
Missouri,  K.  &  T.  R.  Co.  71  Mo.  App. 
460;  St.  Louis,  I.  U.  &  S.  R.  Co.  v.  Les- 
ser, 46  Ark.  236;  Shelton  v.  Canadian 
N.  R.  Co.  189  Fed.  160;  United  Lead  Co. 
V.  Lehigh  Valley  R.  Co.  156  App.  Div. 
525,  141  N.  Y.  Supp.  310;  Pearse  v. 
Quebec  S.  S.  Co.  24  Fed.  285;  Frank 
V.  Michigan  C.  R.  Co.  169  App.  Div.  69, 
154  N.  Y.  Supp.  701 ;  Kansas  City  South- 
em  R.  Co.  v.  Carl,  227  U.  S.  639,  57 
L.  ed.  683,  33  Sup.  Ct.  Rep.  391;  Lewis 
V.  Rucker,  2  Burr.  1167,  97  Eng.  Re- 
print, 769,  14  Eng.  Rul.  Cas.  215;  Lon- 
don Assur.  Co.  Y.  Companhia  de 
Moagens,  167  U.  S.  149,  171,  42  L.  ed. 
113, 124, 17  Sup.  Ct.  Rep.  785. 

Mr.  Daniel  J.  Eeneflck  submitted  the 
cause  for  defendant  in  error.  Mr. 
Charles  B.  Sears  was  on  the  brief: 

The  contract  of  storage  is  an  inde- 
pendent contract,  based  upon  the  storage 
circular,  and  such  contract  is  entirely 
independent  of  the  bill  of  lading,  and 
the  agreed-valuation  clause  in  the  bill  of 
lading  cannot  be  read  into  the  storage 
contract. 

Dimmick  v.  Milwaukee  &  St.  P.  R.  Co. 
18  Wis.  471;  Mitchell  v.  Lancashire  & 
Y.  R.  Co.  L.  R.  10  Q.  B.  256,  44  L.  J.  Q. 
B.  N.  S.  107,  33  L.  T.  N.  S.  161,  23 
Week.  Rep  853 ;  Re  Webb,  129  Eng.  Re- 
print, 455,  8  Taunt.  443,  2  J.  B.  Moore, 
•  1  L.  ed. 


500,  20  Revised  Rep.  520;  United  Fruit 
Co.  V.  New  York  &  B.  Transp.  Co.  104 
Md.  567,  8  L.R.A.(N.S.)  240,  66  Atl.  415, 
10  Ann.  Cas.  437. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

The  Western  Transit  Company  op- 
erating steamers  between  Buffalo  and 
other  points  on  the  Great  Lakes,  formed, 
with  the  New  York  Central  Railroad,  a 
'4ake  and  rail"  line  between  Michigan 
and  New  York  city.  Among  the  privi- 
leges and  facilities  offered  by  this  line 
was  the  right  ''in  transit  of  free  storage 
and  diversion  at  Buffalo.''  That  is,  the 
shipper,  instead  of  sending  his  goods 
from  Michigan  through  to  New  York 
city,  was  entitled,  without  the  payment 
of  any  extra  charge,  to  have  them  stored 
at  Buffalo  for  a  period,  to  await  further 
orders,  and  be  forwarded  later  to  New 
York.  The  shipper  was  also  given  the 
privilege  *of  "diversion," — that  is,  of 
changing  the  ultimate  destination  of  the 
stored  goods  upon  proper  adjustment  of 
the  rate.  On  September  23,  1908,  A.  C. 
Leslie  &  Company,  Limited,  the  plaintiff 
below,  delivered  to  the  Western  Tran- 
sit Company,  the  defendant  below,  at 
Houghton,  Michigan,  for  shipment  over 
this  line  to  New  York  city,  25  tons  of 
copper  ingots,  with  direction  to  store  the 
same  upon  arrival  at  Buffalo  to  await 
further  shipping  directions.  The  copper 
arrived  there  September  30,  and  was 
placed  in  the  Transit  Company's  ware- 
house. Nearly  four  months  later  about 
one  ton  of  it  was  stolen  from  the  ware- 
house. An  action  was  brought  by  the 
shipper  in  the  city  court  of  Buffalo  to 
recover  its  value.  The  Transit  Company 
denied  all  liability;  but  the  eourt  found 
that  the  loss  was  due  to  its  negligence, 
and  held  the  company  liable  for  the 
full  value  of  the  copper  lost.  The  judg- 
ment of  the  city  court  was  affirmed  by 
the  [450]  supreme  court  of  New  York 
at  special  term,  and  also  by  the  ap- 
pellate division  of  that  court.  (165  App. 
Div.  947, 150  N.  Y.  Supp.  1073.)  Appli- 
cations  for  an  appeal  to  the  court  of  ap- 
peals of  New  York  having  been  denied, 
both  by  the  appellate  division  and  by 
the  chief  judge  of  the  eourt  of  appeals, 
a  writ  of  error  to  this  court  was  grant- 
ed on  the  ground  that  the  decision  be- 
low involved  a  Federal  question,  namely : 
the  construction  and  effect  of  the  bill  of 
lading  and  of  tariffs  filed  under  the  Act 
to  Regulate  Commerce  as  amended. 
(Stat.  1906,  chap.  3591,  34  Stat,  at  L. 
584,  Comp.  Stat.  1913,  §  8563.) 

The  question  before  this  court  relates 
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solely  to  the  measure  of  damages.  The 
shipper  contends  that  it  is  entitled  to 
the  full  value  of  the  copper  lost,  which 
was  $271.38.  The  carrier  contends  that 
the  damages  recoverable  are  limited  to 
$94.10;  that  is,  the  value  not  to  exceed 
$100  a  ton.  In  support  of  this  limita- 
tion it  relies  upon  the  fact  that  freight 
was  paid  at  the  rate  of  18  cents  per  ton 
under  a  bill  of  lading  and  a  tariff  which 
names  the  following  rates  from  Hough- 
ton, Michigan,  to  New  York  city: 
^'Copper  ingots  .  .  .  value  not  to  ex- 
ceed $100  a  ton,  18c.  per  ton. 
Copper  ingots  .  .  .  value  not  ex- 
pressed .  .  .  30c.  per  ton.** 
The  shipper  insists  that  it  is  enforcing 
the  liability  of  the  Transit  Company  not 
as  carrier,  but  as  warehouseman;  and 
that  the  terms  of  its  obligation  as  ware- 
housman  are  fixed,  not  by  the  bill  of 
lading  and  the  tariff  provision  quoted 
above,  but  wholly  by  the  letter  of  No- 
vember 26, 1908,  and  the  circhlar  therein 
referred  to,  which  are  copied  in  the 
mai^in.^ 

[451]  The  Transit  Company  filed 
with  the  Interstate  Commerce  Commis- 
sion, in  addition  to  its  general  tariffs 
covering  "lake  and  rail"  rates,  a  separate 
tariff  known  as  I.  C.  C.  No.  236,  covering 
specifically  storage  and  diversion  privi- 
leges at  Buffalo,  as  set  forth  in  the 
circular  copied  in  [452]  the  margin. 
The  filing  of  this  tariff  was  required  by 


the  act  (see  Goldenberg  v.  Clyde  S.  S. 
Co.  20  Inters.  Com.  Hep.  527),  since  the 
general  tariff  did  not  specify  the  detail 
of  the  storage  and  diversion  privileges. 
The  Act  to  Regulate  Commerce,  as 
amended,  provides  expressly  (§1)  that 
the  term  "transportation''  includes  stor- 
age. And  §  6  provides  that  a  carrier 
must  file  with  the  Interstate  Commerce 
Commission  tariffs  "showing  all  the 
rates,  fares,  and  charges  for  transporta- 
tion,'' and  "shall  also  state  separately  all 
.  .  .  storage  charges,  ...  all 
privileges  or  facilities  granted  or  allowed 
and  any  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine  any 
part  or  the  aggregate  of  such  aforesaid 
rates." 

The  bill  of  lading,  in  a  form  similar  to 
that  approved  and  recommended  by  the 
Interstate  Commerce  Commission  (14 
Inters.  Com.  Rep.  346),  contains  the  fol- 
lowing, among  other  provisions: 

"It  is  mutually  agreed  in  consideration 
of  the  rate  of  freight  hereinafter  named, 
as  to  each  carrier  of  all  or  any  of  said 
property  over  all  or  any  portion  of  said 
route  to  destination  and  as  to  each  party 
at  any  time  interested  in  all  or  any  of 
said  property,  that  every  service  to  be 
performed  hereunder  shall  be  subject  to 
all  the  conditions,  whether  printed  or 
written,  herein  contained,  and  which  are 
hereby  agreed  to  by  the  shipper,  and  by 


1  The  Western  Transit  Company,  N.  Y.  C. 
&  H.  R.  R.  Line  of  Steamers. 

Buffalo,  N.  Y.,  Nov.  26,  1908. 
Messrs.  A.  C.  Leslie  &  Company, 

Montreal,  Que. 
Gentlemen : — 

Replying  to  your  letter  of  24th,  instant, 
would  advise  you  that  we  have  in  store  here, 
lot  1036  ingot  bars  of  copper,  marked  M.  M. 
102,  as  well  as  lot  of  079  ingot  bars,  marked 
M.  M.  07. 

This  copper  came  forward  in  our  steamer, 
Buffalo,  which  unloaded  here  September 
dOth,  and  will  be  held  here  subject  to  our 
stx)rage  circular  I.  C.  C.  No.  236,  copy  of 
which  I  inclose. 

Yours  truly, 
(Signed)  Edwin  T.  Douglass, 

D.  General  Manager. 

I.  C.  C.  No.  236,  Superseding  I.  0.  0.  No. 

231. 

The  Western  Transit  Company,  New  York 
Central  &  Hudson  River  H.  R.  Line.  Gen- 
eral Office. 

Copper  and  Copper  Matte,  Pig  Lead  and 
Spelter  for  Storage  and  Diversion  at  Buf- 
falo. 

The  Western  Transit  Company  will  ac- 
cept shipments  of  copper  and  copper  matte, 
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pig  lead  and  spelter  for  storage  and  diver- 
sion at  Buffo lo,  under  the  following  rules: 

1.  The  Western  Transit  Company,  at  re- 
quest of  owners,  will  furnish  free  storago 
on  shipments  of  copper  and  copper  matte, 
pig  lead  and  spelter  in  transit,  at  Buffalo, 
for  a  period  not  exceeding  four  months. 

2.  If  held  longer  than  four  months,  it 
will  be  subject  to  a  charge  of  one-half  (§) 
cent  per  100  pounds  for  each  thirty  (30) 
or  part  thereof  so  held. 

3.  Shipments  held  under  this  arrangement 
will  be  at  owner's  risk,  and  will  not  be  ac- 
cepted for  storage  unless  arrangements  are 
made  with  the  undersigned  previous  to  for- 
warding from  western  lake  ports. 

4.  Shipments  ordered  out  of  store  will 
be  charged  at  the  through  rate  in  effect  at 
time  the  shipment  originated,  to  points  lo 
which  thi^ugh  rates  are  published  by  the 
Western  Transit  Company. 

6.  Shipments  ordered  to  points  to  which 
no  tlirough  rates  are  in  effect  via  the  West- 
ern Transit  Company  will  be  charged  at  the 
local  rate  to  and  from  Buffalo. 
Issued  May  15th,  1908. 
Effective  June  16th,  ]908. 

Edwin  T.  Douglass, 
General  Manager, 
Buffalo,  N.  Y. 

242  V.  8. 
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him  accepted  for  himself  and  his  assigns 
as  just  and  reasonable.'^ 

•  •.        •         •         •       ^»  •        • 
'To  be  held  at  Bflo.  for  orders. 
''Value  not  to  exceed  $100  per  net 

ton.    limited  by  written  agreement. 

"The  consignor  of  this  property  has 
the  option  of  shipping  same  at  a  higher 
rate  without  limitation  as  to  value  in 
ease  of  loss  or  damage  from  causes  which 
would  make  the  carrier  liable,  but  agrees 
to  the  specified  valuation  named  in  case 
of  loss  or  damage  from  causes  'which 
would  [453]  m^e  the  carrier  liable, 
because  of  the  lower  rate  thereby  ac- 
corded for  transportation.'' 

•  •••.«  •• 

Conditions. 

•  ••.*•  •• 
''The  amount  of  any  loss  or  damage 

for  which  any  carrier  becomes  liable 
shall  be  computed  at  the  value  of  the 
property  at  the  place  and  time  of  ship- 
ment under  this  bill  of  lading,  unless  a 
lower  value  has  been  agreed  upon  or  is 
determined  by  the  classification  upon 
which  the  rate  is  based,  in  either  of 
which  events  such  lower  value  shall  be 
the  maximum  price  to  govern  such  com- 
putation." 

The  release  valuation  clause  in  an  in- 
terstate bill  of  lading  when  based  upon 
a  difference  in  freight  rates  is  valid. 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491,  609,  67  L.  ed.  314,  321,  44  L.R.A. 
(N.S.)  267,  33  Sup.  Ct.  Rep.  148.  The 
limitation  of  liability  by  means  of  such 
valuation  contained  in  the  bill  of  lading 
continues  although  the  service  of  carry- 
ing has  been  completed  and  the  goods  are 
held  by  the  carrier  strictly  as  ware- 
houseman. Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Dettlebach,  239  U.  S.  688,  60  L. 
ed.  463,  36  Sup.  Ct.  Rep.  177.  The  pro- 
visions of  the  bill  of  lading  govern  even 
where  the  goods  are  allowed  to  remain 
in  the  carrier's  warehouse  after  giving 
receipt  -therefor  and  payment  of  freight. 
The  carrier  and  the  shipper  can  make 
no  alteration  of  the  terms  upon  which 
goods  are  held  under  a  tariff,  until  there 
has  been  an  actual  delivery  of  the  goods 
to  the  consignee.  Southern  R.  Co.  v. 
Prescott,  240  U.  S.  632,  60  L.  ed.  836,  36 
Sup.  Ct.  Rep.  469.  The  reasons  are  even 
more  persuasive  for  holding  that  the 
terms  of  a  bill  of  lading  govern  storage 
in  transit,  like  that  at  Buffalo.  The  con- 
tention of  the  shipper  that  the  letter  of 
November  26,  inclosing  the  circular,  cre- 
ated a  contract  of  warehousing  wholly 
independent  of  the  contract  of  carriage, 
is  contrary  to  fact.  The  Transit  Com- 
pany's circular  states  "that  free  storage 
•1  U  eO* 


is  furnished  on  shipments  in  transit," 
and  that  shipments  "will  not  be  accepted 
for  storage  unless  arrangements  are 
made  with  [454]  the  undersigned  previ- 
ous to  forwarding  from  western  lake 
ports."  Obviously,  free  storage  in  tran- 
sit was  granted  only  to  those  who 
shipped  over  this  "lake  and  rail"  line. 
The  shipper  had  enjoyed  nearly  two 
months'  storage  when  the  circular  was 
received  in  answer  to  a  letter  of  inquiry. 
It  stated  only  what  was  contained  in 
the  tariff  filed,  which  every  shipper  was 
bound  to  take  notice  of. 

The  contention  was  also  made  that  the 
judgpnent  below  was  correct,  even  if  the 
bill  of  lading  be  held  to  govern  the  ware- 
housing at  Buffalo;  because  the  agreed 
valuation  clause,  properly  construed, 
fixes  an  amount  far  greater  than  the 
actual  value  for  which  judgment  was 
rendered.  The  "released"  or  agreed 
valuation  is  "$100  per  net  ton."  There 
were  26  tons  in  this  shipment.  It  is 
insisted  that,  as  the  26  tons  constituted 
a  single  lot,  $2,600  is  recoverable  for 
loss  of  or  damage  to  the  whole  or  to  any 
part  of  the  lot.  This  construction  does 
violence  to  the  language  used  and  is  un- 
reasonable. The  valuation  clause  fixes 
not  an  arbitrary  limit  of  recovery,  but 
a  ratio.  In  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  666,  67  L.  ed. 
683,  689,  33  Sup.  Ct.  Rep.  391,  where  the 
released  valuation  clause  was  applied  to 
a  shipment  consisting  of  two  boxes  and 
a  barrel,  and  one  box  was  lost,  this  court 
said  the  consignor  and  carrier  must  have 
understood  the  agreed  valuation  to  mean 
that  the  package  contained  "household 
goods  of  the  average  value  per  hundred 
weight  of  $6."  The  ratio  is  more  nat- 
urally applied  where  the  whole  shipment 
is  homogeneous.  Under  this  bill  of  lad- 
ing the  shipper  is  entitled  to  recover  not 
more  than  $100  a  ton  for  each  or  any  ton 
damaged  or  lost. 

Judgment  reversed  and  cause  remand- 
ed for  further  proceedings  not  inconsist- 
ent with  this  opinion. 


(4551  JOHN  ARMSTRONG  CHALONER, 

Plff.  in  Err., 
v. 

THOMAS  T.  SHERMAN. 

(See  S.  C.  Reporter's  ed.  455-462.) 

E>ror  to  circalt  coart  of  appeals  —  Jn- 
rlsdlctlon  —  Federal  question  — 
scope  of  review. 

1.  The  contention  in  a  Buit  between  citi- 
zens of  different  states,  insisted  upon   iu 
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both  of  the  lower  courts,  that  oertain  orders 
of  a  state  court  upon  which  defendant  re- 
lied as  justifying  his  custody  of  plaintiff's 
property  were  void  as  having  been  entered 
without  due  process  of  law,  contrary  to  the 
Federal  Ck>nstitution,  gives  the  Federal  Su- 
preme Ck>urt  jurisdiction  to  review  the 
whole  case  by  writ  of  error  to  a  circuit 

court  of  appeals. 

[For  other  cases,  see  Appeal  and  Error,  790- 
807,   4208-4300,   In   Digest   Sup.   Ct.    1908.] 

Ck>nstitatlonal  law  —  due  process  of  law 
—  notice  and  hearing. 

2.  An  order  made  conformably  to  N.  Y. 
Code  Civ.  Proc.  §§  2320  et  se^.,  adjudging 
a  person  incompetent,  and  appomting  a  com- 
mittee of  his  person  and  estate,  is  not  want- 
ing in  due  process  of  law  where,  at  each 
st^ge  in  the  proceedings  leading  up  to  such 
order,  the  alleged  incompetent,  then  under 
commitment  to  a  private  hospital,  was  per- 
sonally served  with  notice  and  was  given 
an  opportunity  to  be  heard. 

[For  other  cases,  see  Constltuttonal  Law,  696- 
724,  in  Digest  Sap.  Ct.  1008.] 

Judgment  —  collateral  attack  —  adjudi- 
cation of  incompetency* 

3.  An  adjudication  of  incompetency, 
made  conformably  to  N.  T.  Code  Civ.  Proc. 
§§  2320  et  seq.,  after  notice  and  an  oppor- 
tune?^ to  be  heard,  is  not  open  to  collateral 
attack  because  the  alleged  incompetent  was, 
at  the  time,  under  commitment  at  a  private 
hospital. 

[For  other  cases,  see  Judgment,  III.  1,  In 
Digest  Sup.  Ct.  1908.] 

Constitutional  law  — >  due  process  of 
law  —  notice  and  hearing. 

4.  Due  process  of  law  does  not  require 
that  notice  and  an  opportunity  to  be  heard 
be  given  before  a  court  may  accept  the  resig- 
nation of  a  committee  of  an  adjudged  in- 
competent and  appoint  another  person  as 
his  successor. 

[For  other  oases,  see  Consfltntlonal  Law,  696- 
724,  In  Digest  Sup.  Ct.  1908.] 

Judgment  —  collateral  attack  —  adjudi- 
cation of  incompetency  —  appoint- 
ment of  committee. 

6.  Orders  made  by  a  court  of  competent 
jurisdiction  adjudging  a  person  to  be  in- 
competent, appointing  a  committee,  accept- 
ing the  latter's  resignation,  and  appointing 
his  successor  in  proceedings  in  which  the  es- 


sentials of  due  process  of  law  were  met, 
may  not  be  collaterally  attacked  on  the 
ground  that  they  were  entered  corruptly, 
irr^ularly,  *  or  inadvertently,  or  that,  be- 
cause of  a  change  in  the  condition  of  the 
adjudged  incompetent,  a  committee  was  no 
longer  required, — especially  in  an  action 
which  merely  seeks  aamages  for  the  alleged 
wrongful  withholding  of  his  property. 

[For  other  cases,  see  Judgment,  III.,  in  Dig. 
Sup.  Ct.  1908.1 

[No.    121.] 

Argued  November  16  and  17,  1916.    Decided 
January  8,  1917. 

IN  ERROR  to  the  United  States  Cir- 
cuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
for  the  Southern  District  of  New  York  in 
favor  of  defendant  in  an  action  in  which 
an  adjudged  incompetent  seeks  damages 
from  his  committee  for  withholding  his 
securities  and  moneys.    Afi&rmed. 

See  same  case  below,  132  C.  C.  A.  96, 
215  Fed.  867. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  F.  OoUaday  and  Sid- 
ney J.  Dudley  argued  the  cause  and  filed 
a  brief  for  plaintiff  in  error: 

The  general  rule  as  to  collateral  at- 
tack on  judgments  and  decrees  presup- 
poses that  the  tribunal  rendering  the 
same  has  jurisdiction  of  the  person  and 
of  the  subject-matter.  In  this  case,  how- 
ever, the  New  York  court  acted  with- 
out authority.  The  statute  under  which 
it  proceeded  did  not  provide  for  notice, 
and  the  attempted  notice  to  Mr.  Chaloner 
was  of  no  effect.  It  was  in  law  no  notice. 
The  circumstances  attending  the  ease 
were  such  that  he  had  no  opportunity  to 
be  heard. 

When  a  courts  acts  without  authority, 
its  judgments,  orders,  and  decrees  are 
nullities;  they  are  not  voidable,  but  sim- 


Kote. — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Bagley  v. 
General  Fire  Extinguisher  Co.  53  L.  ed. 
U.  S.  605,  and  St.  Anthony's  Church  v. 
Pennsylvania  R.  Co.  59  L.  ed.  U.  S.  1119. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
369 ;  Ulman  v.  Baltimore,  11  L.R.A.  224 ; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436 ;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S. 
865. 

On  notice  and  hearing  required,  gen- 
erally, to  constitute  due  process  of  law-* 
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see  notes  to  Kuntz  v.  Sumption,  2  L.R.A. 
657;  Chauvin  v.  Valiton,  3  L.R.A.  194; 
and  Ulman  v.  Baltimore,  11  L.R.A.  225. 

On  decision  against  constitutional 
right  as  a  nullity,  subject  to  collateral 
attack — see  note  to  Hovey  v.  Elliott,  39 
L.R.A.  449. 

On  necessity  and  sufficiency  of  notice 
to  the  alleged  lunatic  in  lunacy  proceed- 
ing— see  notes  to  Re  Allen,  26  L.R.A. 
(N.S.)  232,  and  Evans  v.  Johnson,  23 
L.R.A.  737. 

Collateral  attack  on  lunacy  proceed- 
ings for  want  of  notice  to  the  lunatic — 
see  note  to  Packard  v.  Ulrich,  12  L.R.A. 
(N.S.)  895. 
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ply  voidi  and  their  invalidity  may  be 
shown  in  a  collateral  proceeding. 

Smith.  V.  Woolfolk,  116  U.  S.  143, 
29  L.  ed.  357,  6  Sup.  Ct.  Rep.  1177; 
Windsor  ▼.  McVeagh,  d3  U.  S.  274>  23 
L.  ed.  914. 

Deceit  in  bringing  a  party  within  the 
court's  jurisdiction  vitiates  the  service 
of  legal  process. 

Olean  Street  R.  Co.  v.  Fairmount 
Constr.  Co.  65  App.  Div.  292,  67  N.  Y. 
Supp.  166;  Snelling  v.  Watrons,  2  Paige, 
314;  Carpenter  v.  Spooner,  2  Sandf.  717; 
Metcalf  V.  Clark,  41  Barb.  45;  Beacon 
V.  Rogers,  79  Hun,  220,  29  N.  T.  Supp. 
507;  AUen  v.  Wharton,  20  N.  Y.  Civ. 
Proc.  Rep.  121, 13  N.  Y.  Supp.  38;  Hig- 
gins  V.  Dewey,  27  Abb.  N.  C.  81,  14  N. 
Y.  Supp.  894. 

When  there  never  has  been  a  real  con- 
test in  the  trial  or  hearing  of  the  ease, 
a  suit  may  be  sustained  to  set  aside  and 
annul  a  former  judgment  or  decree  and 
open  the  case  for  a  new  and  fair  hear- 
ing. 

Flood  V.  Templeton,  152  Cal.  148,  13 
L.R.A.(N.S.)  579,  92  Pac.  78;  United 
SUtes  y.  Throckmorton,  98  U.  S.  61,  25 
L.  ed.  93. 

By  extrinsic  or  collateral  fraud  for 
which  a  court  of  equity  will  set  aside  a 
judgment  by  a  court  of  competent  juris- 
diction is  meant  some  act  or  conduct  of 
the  prevailing  party  which  has  prevent- 
ed a  fair  submission  of  the  controversy. 

Garrett  Biblical  Inst.  v.  Minard,  82 
Kan.  338,  108  Pac.  80. 

A  hearing  or  an  opportunity  to  be 
heard,  in  which  the  citizen  may  defend, 
enforce,  and  protect  his  rights,  is  abso- 
lutely essential  to  constitute  due  process 
of  law.  So  carefully  have  the  courts 
guarded  this  constitutional  and  secured 
right  of  the  citizen  that  the  statutes 
omitting  this  required  essential  have  uni- 
formly been  condemned,  even  where  it 
appeared,  as  it  does  in  this  case,  that 
the  party  proceeded  against  was  per- 
mitted, through  the  courtesy  of  the 
court,  to  have,  and  did  have,  notice  of 
the  proceeding,  and  an  opportunity  to 
be  heard.  It  is  not  enough  that  a  per- 
son may  by  chance  have  notice,  or  that 
he  may,  as  a  matter  of  favor  or  courtesy, 
have  a  hearing;  the  law  itself,  to  be  con- 
stitutional, must  require  notice  and  give 
a  right  to  a  hearing.  It  matters  not  upon 
the  question  of  the  constitutionality  of 
such  law  that  the  questions  involved 
have  been  fully  decided.  The  essential 
validity  of  the  law  is  to  be  decided,  not 
by  what  has  been  done  under  it,  but  by 
what  may,  by  its  authority,  be  done. 

Stuart  V.  Pahner,  74  N.  Y.  183,  30  Am. 
•1  li.  ed. 


Rep.  289;  Oihnan  v.  Tucker,  128  N.  T. 
190, 13  LJR.A.  304,  26  Am.  St  Rep.  464, 
28  N.  E.  1040;  Coxe  v.  State,  144  N.  Y. 
396,  39  N.  £.  400;  Colon  v.  Lisk,  153 
N.  Y.  188,  60  Am.  St.  Rep.  609,  47  N.  E. 
302;  Re  Brooklyn,  87  Hun,  54,  33  N.  Y. 
Supp.  870;  Seaman  v.  Dickinson,  1  App. 
Div.  18,  36  N.  Y.  Supp.  749;  Re  New 
York,  34  Misc.  719,  70  N.  Y.  Supp.  228; 
People  ex  rel.  Schofield  v.  Schoonover, 

47  App.  Div.  281,  62  N.  Y.  Supp.  180; 
People  ex  reL  Barnard  v.  Wemple,  117 
N.  Y.  84,  22  N.  E.  761;  People  ex  reL 
New  York  Edison  Co.  v.  Willcox,  207  N. 
Y.  108,  45  L.R.A.(N.S.)  629,  100  N.  E. 
706;  Security  Trust  &  S.  V.-Co.  v.  Lex- 
ington,  203  U.  S.  323,  333,  51  L.  ed. 
204,  208,  27  Sup.  Ct.  Rep.  87;  Central  of 
Georgia  R.  Co.  v.  Wright,  207  U.  S.  127, 
138,  52  L.  ed.  134,  141,  28  Sup.  Ct.  Rep. 
47, 12  Ann.  Cas.  463;  Remsen  v.  Wheeler, 
105  N.  Y.  579,  12  N.  E.  564;  Stuart  v. 
Pahner,  74  N.  Y.  183,  30  Am.  Rep.  289; 
Re  Kenny,  23  Misc.  9,  49  N.  Y.  Supp. 
1037 ;  Hagar  v.  Reclamation  Dist.  Ill  U. 
S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663;  Simon  v.  Craft,  182  U.  S.  427,  45 
L.  ed.  1165,  21  Sup.  Ct.  Rep.  836;  Peo- 
ple ex  rel.  Ordway  v.  St.  Saviour's  Sani- 
tarium, 34  App.  Div.  363,  56  N.  Y.  Supp. 
431;  Underwood  v.  People,  32  Mich.  1, 
20  Am.  Rep.  633;  Re  Boyett,  136  N.  C. 
415,  67  L.R.A.  972, 103  Am.  St.  Rep.  944, 

48  S.  E.  789,  1  Ann.  Cas.  729;  Re  Lam- 
bert, 134  Cal.  626,  65  L.R.A.  856,  86  Am. 
St.  Rep.  296,  66  Pac.  851:  State  ex  rel. 
BlaisdeU  v.  Billings,  55  Minn.  467,  43 
Am.  St.  Rep.  524,  57  N.  W.  206,  794; 
Brown  v.  Urquhart,  139  Fed.  846;  Port- 
land  V.  Bangor,  65  Me.  120,  20  Am.  Rep. 
681;  Chase  v.  Hathaway,  14  Mass.  222; 
Re  Blewitt,  131  N.  Y.  546,  30  N.  E.  587; 
Re  Brown,  39  Wash.  160,  1  L.R.A. 
(N.S.)  540, 109  Am.  St.  Rep.  868,  81  Pac. 
552,  4  Ann.  Cas.  488. 

While  the  supreme  court  has  general 
jurisdiction  over  the  persons  and  estates 
of  incompetent  persons,  it  has  no  power 
to  remove  the  committee  of  such  a  per- 
son, or  appoint  a  successor  thereto  with' 
out  the  institution  of  a  proceeding  for 
the  purpose,  upon  notice  to  the  relatives 
and  persons  interested  in  the  person  and 
estate  of  the  incompetent. 

Re  Andrews,  192  N.  Y.  515,  86  N.  E. 
699. 

Mr.  John  Armstrong  Chaloner,  in  pro- 
pria persona,  also  filed  a  brief  for  plain- 
tiff in  error: 

The  commitment  proceedings  were 
void  because  there  was  fraud  and  trick- 
ery in  luring  the  plaintiff,  John  Arm- 
strong Chaloner,  a  citizen  of  Virginia, 
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into  a  foreign  jurisdiction  for  the  pur- 
pose of  depriving  him  of  liberty  and 
property  on  a  false  charge  of  insanity. 

Carpenter  v.  Spooner,  2  Sandf.  717; 
Glean  Street  R.  Co.  v.  Fairmont  Constr. 
Co.  55  App.  Div.  292,  67  N.  Y.  Supp.  165; 
Wyckoff  V.  Packard,  20  Abb.  N.  C.  420; 
Snelling  v.  Watrous,  2  Paige,  314;  Baker 
V.  Wales,  14  Abb.  Pr.  N.  S,  331;  Met- 
calf  V.  Clark,  41  Barb.  45. 

In  equity,  a  judgment  may  be  attacked 
and  impeached  by  proceedings  to  pre- 
vent enforcement,  upon  the  ground  that 
it  is  clearly  "against  conscience." 

Marshall  v.  Holmes,  141  U.  S.  589,  596, 
35  L.  ed.  870,  872,  12  Sup.  Ct.  Rep.  62; 
Arrowsmith  v.  Gleason,  129  U.  S.  86,  89, 
32  L.  ed.  630,  632,  9  Sup.  Ct.  Rep.  237. 

Proof  that  the  party  nominally  bound 
by  the  judgment  was,  in  fact,  kept 
"away  from  court"  by  trickery  or  fraud 
will  suffice  as  a  ground  for  injunctive  re- 
lief; proof  of  such  a  fact  shows  that  the 
controversy  was  not  substantial. 

United  States  v.  Throckmorton,  98  U. 
S.  61,  25  L.  ed.  93;  Reynolds  v.  ^tna 
L.  Ins.  Co.  160  N.  Y.  652,  55  N.  E.  305. 

The  former  adjudication  and  the  liti- 
gation leading  up  to  it  must  be  such  not 
merely  in  name,  but  in  fact  and  sub- 

Palmer  v.  Hussey,  87  N.  Y.  303,  87 
N.  E.  303;  House  v.  Lockwood,  137  N. 
Y.  259,  33  N.  E.  595. 

In  courts  of  law,  where  equity  powers 
are  disclaimed,  the  general  rule  is  that 
a  judgment  may  be  impeached  only  by 
direct  attack. 

Drake  v.  New  York  Suburban  Water 
Co.  36  App.  Div.  275,  55  N.  Y.  Supp. 
225;  Phoenix  Mills  v.  Miller,  34  N.  Y. 
S.  R.  999,  12  N.  Y.  Supp.  268,  but  this 
rule  is  subject  to  the  following  excep- 
tions : 

1.  Want  of  jurisdiction  in  fact  may 
always  be  shown. 

Scott  V.  McNeal,  154  U.  S.  34,  38  L. 
ed.  896,  14  Sup.  Ct.  Rep.  1108;  Smith  v. 
Reid,  134  N.  Y.  668,  31  N.  E.  1082;  Re 
Killan,  172  N.  Y.  547,  63  L.R.A.  95,  65 
N.  E.  561. 

2.  Fraudulent  or  collusive  disregard 
of  the  rights  of  the  party  nominally 
bound  by  the  judgment  may  be  shown; 
the  theory  evidently  being  that  his  ap- 
parent assent  or  acquiescence  was  not 
a  real  and  free  act  on  his  part. 

Mandeville  v.  Reynolds,  68  N.  Y.  528. 

3.  When  the  judgment  attacked  col- 
laterally is  not  the  judgment  of  the 
forum  in  which  it  is  attacked,  even  the 
former  litigation  of  jurisdictional  issues 
is  not  necessarily  conclusive,  as  it  would 
be  if  such  issues  of  fact  were  actually 
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litigated  and  determined  as  a  basis  of  a 
judgment  in  the  same  forum. 

Re  Kimball,  155  N.  Y.  62,  49  N.  E. 
331. 

But  even  in  eases  where  courts  of  gen- 
eral jurisdiction  are  vested  with  powers 
of  confiscation,  or  with  power  to  adjudi- 
cate in  rem,  and  the  law  provides  that 
such  jurisdiction  be  exercised  only  in 
cases  where  the  person  whose  property  is 
affected  is  civilly  dead  or  politically 
outlawed,  or  l^ally  nonresident,  the 
judgment  in  rem  is  not  conclusive  as  a 
determination  of  the  jurisdictional  facts 
unless  the  person  affected  has,  by  due 
process  of  law,  been  summoned  to  ap- 
pear, and  has  had  a  fair  opportunity  to 
be  heard  as  to  his  status. 

Chapman  v.  Phoenix  Nat.  Bank,  85  N. 
Y.  437;  Scott  v.  McNeal,  154  U.  S.  34, 
38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108. 

At  one  time  it  was  supposed  to  be  the 
law  that  the  surrogate  might  practically 
confiscate  a  man's  property  by  adjudi- 
cating him  to  be  dead,  and  issuing  let- 
ters of  administration  upon  his  estate 
(Roderigas  v.  East  River  Sav.  Inst.  63 
N.  Y.  460);  but  this  doctrine  has  been 
practically  abandoned  (Re  Killau,  172 
N.  Y.  557,  63  L.R.A.  95,  65  N.  E.  561), 
since  the  United  States  Supreme  Court 
held  that  it  tended  to  deprive  persons  of 
property  without  due  process  of  law. 

Scott  V.  McNeal,  supra. 

It  is  the  fact,  not  the  adjudication 
thereof,  which  vests  jurisdiction. 

People  ex  rel.  Gould  v.  Barker,  150 
N.  Y.  57,  44  N.  E.  785;  Overby  v.  Gor- 
don,  177  U.  S.  214,  44  L.  ed.  741,  20  Sup. 
Ct.  Rep.  603. 

And  the  party,  to  be  concluded  by  a 
determination  of  facts  jurisdictional, 
must  appear  to  have  had  a  substantial, 
and  not  merely  a  nominal,  opportunity 
to  be  heard;  the  issue  must  have  been 
both  ''litigated  and  decided"  in  the  for- 
mer action. 

Reynolds  v.  JBtna  L.  Ins.  Co.  160  N. 
Y.  653,  55  N.  E.  305. 

Other  decisions,  bearing  upon  the  gen- 
eral propositions  above  outlined,  are: 

Re  Law,  56  App.  Div.  454,  67  N.  Y. 
Supp.  857;  Durant  v.  Abendroth,  97  N. 
Y.  132;  Kerr  v.  Kerr,  41  N.  Y.  272;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Chemung  Canal  Bank  v.  Judson,  8 
N.  Y.  254;  Pacific  Pneumatic  Gas  Co.  v. 
Wheelock,  80  N.  Y.  278;  Potter  v. 
Merchants'  Bank,  28  N.  Y.  641,  86  Am. 
Dec.  273;  Galpin  v.  Page,  18  Wall.  350, 
21  L.  ed.  959;  ODonoghue  v.  Boies,  159 
N.  Y.  98,  53  N.  E.  537;  Ferguson  v. 
Crawford,  70  N.  Y.  253,  26  Am.  Rep. 
589;  Hinchman  v.  Richie,  Brightly  (Pa.) 
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144;  Conkey  ▼.  ElingmaD,  24  Piek,  115; 
United  States  v.  Thrcckmorton,  98  U. 
8.  61,  25  L.  ed.  93 ;  Arrowsmith  v.  (G^lea- 
8on,  129  U.  S.  86,  32  L.  ed.  630,  9  Sup. 
Ct.  Rep.  237;  Marshall  v.  Holmes,  141 
U.  S.  589,  35  L.  ed.  870,  12  Sup.  Ct.  Rep. 
62. 

The  commitment  being,  on  its  face,  a 
permanent  order  and  without  notice,  is, 
for  want  of  due  process  of  law,  void. 

Hathaway  v.  Clark,  5  Pick.  490 ;  Mon- 
roe V.  Budlong,  51  Barb.  493;  Molton  v. 
Henderson,  62  Ala.  426;  Mulligan  y. 
Smith,  59  Cal.  206 ;  Hey  Sing  leck  v.  An- 
derson, 57  Cal.  251, 40  Am.  Rep.  115;  Mc- 
Qee  V.  Hayes,  127  Cal.  336,  78  Am.  St. 
Rep.  57,  59  Pac.  767;  Board  of  Education 
V.  Bakewell,  122  lU.  348,  10  N.  E.  378; 
Conkey  v.  Kingman,  24  Pick.  115; 
Doyle's  Petition  (Re  Gannon)  16  R.  I. 
537,  5  L.R.A.  359,  27  Am.  St.  Rep.  759, 
18  Atl.  159;  Great  West  Min.  Co.  v. 
Woodmas,  12  Colo.  46,  13  Am.  St.  Rep. 
204,  20  Pac.  771 ;  McCurry  v.  Hooper,  12 
Ala.  823,  46  Am.  Dec.  280;  Ex  parte 
Cranmer,  12  Yes.  Jr.  444,  33  Eng.  Re- 
print, 168;  Stock,  Lunacy,  100;  Wait  v. 
Maxwell,  5  Pick.  219,  16  Am.  Dec.  386; 
Burdick  v.  People,  149  111.  600,  24  L.R.A. 
152,  41  Am.  St.  Rep.  329,  36  N.  E.  948, 
952;  Den  ex  dem.  Murray  v.  Hoboken 
Land  &  Improv.  Co.  18  How.  272,  15 
L.  ed.  372;  Bardwell  v.  Collins  (Bard- 
well  ▼.  Anderson)  44  Minn.  97,  9 
L.R.A.  152,  20  Am.  St.  Rep.  554,  46 
N.  W.  315;  Dent  v.  West  Virginia,  129 
U.  8.  114,  123,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231;  Davidson  v.  New  Orleans, 
96  U.  8.  104,  24  L.  ed.  619;  Dundee 
Mortg.  Trust  Invest.  Co.  v.  School 
Dist.  10  Sawy.  52,  19  Fed.  359;  Stuart 
V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  298;  Santa  Clara  County  v.  South- 
em  P.  R.  Co.  9  Sawy.  165,  18  Fed.  385; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Chauvin  v.  Valiton,  8  Mont. 
451,  3  L.R.A.  194,  20  Pac.  658;  East 
Kingston  v.  Towle,  48  N.  H.  57,  2  Am. 
Rep.  174,  97  Am.  Dec.  575 ;  Gross  v.  Rice, 
71  Me.  241;  Re  Ziebold,  23  Fed.  791, 
14  Am.  Crim.  Rep.  116;  Re  Kemmler, 
136  U.  S.  436,  34  L.  ^d.  519,  10  Sup.  Ct. 
Rep.  930;  Moody  v.  Bibb,  50  Ala.  245; 
State  ex  rel.  Larkin  v.  Ryan,  70  Wis. 
676,  36  N.  W.  823;  Philadelphia  v.  Mil- 
ler,  49  Pa.  440;  Portland  v.  Bangor,  65 
Me.  120,  20  Am.  Rep.  681;  Parsons  v. 
RusseU,  11  Mich.  113,  83  Am.  Dec.  728; 
Com.  ex  rel.  Stewart  v.  Kirkbride,  2 
Brewst.  (Pa.)  419;  Dowell  v.  Jacks,  53 
N.  C.  (8  Jones,  L.)  387;  Chase  v.  Hath- 
away, 14  Mass.  222:  Re  Lamberti  134 
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Cal.  626,  55  L.R.A.  8^6,  86  Am.  St.  Aep. 
296,  66  Pac.  851;  People  ex  rel.  Sul- 
livan V.  Wendel,  33  Misc.  496,  68  N.  Y. 
Supp.  948;  Evans  v.  Johnson,  39  W.  Va. 
299,  23  L.R.A.  737,  45  Am.  St.  Rep.  912, 
19  S.  E.  623;  Hutchins  v.  Johnson,  12 
Conn.  376,  30  Am.  Dec.  622;  Eslava  v. 
Lepretre,  21  Ala.  504,  56  Am.  Dec.  266; 
Dutcher  v.  Hill,  29  Mo.  271,  77  Am,  Dec. 
572;  Stafford  v.  Stafford,  1  Mart.  N.  8. 
551 ;  Re  James,  30  How.  Pr.  446 ;  Bishop, 
Written  Law,  25,  141;  Arthur  v.  State, 
22  Ala.  61;  Endlich,  Interpretation  of 
Statutes,  262;  Boonville  v.  Ormrod,  26 
Mo.  193;  Wickham  v.  Page,  49  Mo.  526, 
14  Am.  Rep.  481 ;  Meade  v.  Deputy  Mar- 
shall, 1  Brock.  324,  Fed.  Cas.  No.  9,372; 
Hinchman  v.  Richie,  Brightly  (Pa.)  144; 
Colby  V.  Jackson,  12  N.  H.  526;  Smith 
V.  Burlingame,  4  Mason,  121,  Fed.  Cas. 
No.  13,017;  Wait  v.  Maxwell,  5  Pick. 
217, 16  Am.  Dec.  391 ;  Mays  Case,  10  Pa. 
Co.  Ct.  283;  Buswell,  Insanity,  §  55; 
Cummings  &  G.  Poor  Laws,  p.  173;  Peo- 
ple ex  rel.  Ordway  v.  St.  Saviour  Sani- 
tarium, 34  App.  Div.  363,  56  N.  Y.  Supp. 
431. 

Statutes  providing  for  the  examina- 
tion, commitment,  and  custody  of  in- 
sane persons  are  mandatory,  and  must 
be  strictly  pursued. 

Meurer's  Appeal,  119  Pa.  115,  12  Atl. 
868;  State  ex  rel.  Kiel  v.  Baird,  47  Mo. 
301;  Territory  ex  rel.  McCann  v.  Galla- 
tin County,  6*  Mont.  297,  2  Pac.  662; 
State  ex  rel.  Blaisdell  v.  Billings,  43  Am. 
St.  Rep.  531,  note. 

The  whole  purpose  of  notice,  as  re- 
quired by  the  statutes,  and  by  the  de- 
cisions under  the  due  process  clause  of 
the  Constitution,  is  to  give  opportunity 
to  the  defendant  or  respondent  to  appear 
and  defend  his  rights.  The  plain  Ian* 
guage  of  the  text-writers  and  decisions 
of  courts  is  that  the  defendant  in  any 
proceeding  is  entitled  to  notice  and  an 
opportunity  to  be  heard. 

Brown  v.  Levee  Comrs.  50  Miss.  468; 
10  Am.  &  Eng.  Enc.  Law,  296;  Bethea 
V.  McLennon,  23  N.  C.  (1  Ired.  L.)  523; 
Stafford  v.  Stafford,  1  Mart.  N.  S.  551; 
Re  Bryant,  3  Mackey,  489;  Com.  ex  rel. 
Nyce  V.  Kirkbride,  2  Brewst.  (Pa.)  400; 
Meurer's  Appeal,  119  Pa.  115,  12  Atl. 
868;  State  ex  rel.  Kiel  v.  Baird,  47  Mo. 
301;  Territory  ex  rel.  McCaun  v.  Galla- 
tin County,  6  Mont.  297,  12  Pac.  662; 
Burdick  v.  People,  149  HI.  600,  24  L.R.A. 
152,  41  Am.  St.  Rep.  329,  36  N.  E.  948, 
952;  Doyle's  Petition  (Re  Gannon)  16 
R.  L  537,  5  L.R.A.  359,  27  Am.  St.  Rep. 
759,  18  Atl.  159;  Van  Deusen  v.  New- 
comer, 40  Mich.  90;  Keleher  v.  Putnam, 
60  N.  H.  30,  49  Am.  Rep.  304:  Morton 
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T.  Sims,  64  Ga.  298;  Fiscus  y.  Turner, 
126  Ind.  46,  24  N,  E.  662;  Underwood  v. 
People,  32  Mich.  1,  20  Am.  Rep.  633; 
State  ex  rel.  Blaisdell  v.  Billing:s,  55 
Minn.  467,  57  N.  W.  206,  794,  43  Am. 
•St.  Rep.  525,  and  note;  People  ex  rel. 
Ordway  v.  St.  Saviour's  Sanitarium,  34 
App.  Div.  371,  56  N.  Y.  Supp.  431 ;  Cum- 
mings  &  G.  Poor  Laws,  p.  173;  Buswell, 
Insanity,  §  55;  Hinchman  v.  Richie, 
Brightly  (Pa.)  182;  Re  Janes,  30  How. 
Pr.  453;  Re  Tracey,  18  Abb.  N.  C.  242; 
Re  Whitenack,  3  N.  J.  Eq.  252 ;  Holman 
▼.  Holman,  80  Me.  139,  13  Atl.  576;  Re 
Vanauken,  10  N.  J.  Eq.  186;  Ex  parte 
Cranmer,  12  Ves.  Jr.  455,  33  Eng.  Re- 
print, 168;  Windsor  v.  McVeigh,  93  U. 
S.  278,  23  L.  ed.  916. 

What  effect  can  any  process  have  upon 
plaintiff,  under  the  circumstances, — 
plaintiff  being  held  in  durance, — ^to  pre- 
vent him  from  following  his  own  incli- 
nations, and  to  restrain  him  from  going 
where  he  might  wishf 

Windsor  v.  McVeigh,  supra;  McVeigh 
V.  United  States,  11  Wall.  259,  20  L.  ed. 
80;  Underwood  v.  McVeigh,  23  Gratt. 
409. 

The  commitment  being,  on  its  face,  a 
permanent  order  and  without  notice,  is, 
for  want  of  due  process  of  law,  void. 

Windsor  v.  McVeigh,  supra. 

The  proceedings  in  1899  were  void 
for  lack  of  due  process  of  law  for  the 
following  reason,  to  wit:  The  trial  was 
had  in  absentia.  The  court  failed  to  di- 
rect the  appearance  of  plaintiff  before 
the  commission  and  said  sheriff's  jury, 
and  the  court  also  failed  to  direct  that, 
failing  this,  the  commission  and  jury, 
or  committees  made  up  therefrom, 
should  visit  plaintiff  in  his  cell  in  the 
Society  of  the  New  York  Hospital,  at 
White  Plains. 

Ex  parte  Cranmer,  12  Ves.  Jr.  455,  33 
Eng.  Reprint,  168;  Bethea  v.  McLennon, 
23  N.  C.  (1  Ired.  L.)  523;  Stafford  v. 
Stafford,  1  Mart.  N.  S.  651;  Dowell  v. 
Jacks,  53  N.  C.  (8  Jones,  L.)  387;  Stew- 
art V.  Kirkbride,  2  Brewst.  (Pa.)  419; 
State  ex  rel.  Blaisdell  v.  Billings,  55 
Minn.  467,  43  Am.  St.  Bep.  525,  57  N. 
W.  206,  794. 

A  refusal  to  adjourn  an  inquisition 
for  a  reasonable  time  to  enable  the 
party  charged  to  make  necessary  prepa- 
ration for  trial,  when  he  has  been  pre- 
vented from  making  that  preparation  by 
the  day  named  in  the  notice,  is  good 
ground  for  setting  aside  the  inquisition. 

Re  Jewell.  26  N.  J.  Eq.  298;  State  ex 

rel.  Blaisdell  v.  Billings,  43  Am.  St.  Rep. 

531,  note. 

The  term  ^liberty,"  as  used  in  the  Con- 
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stitution,  is  not  dwarfed  into  mere  free* 
dom  from  physical  restraint  of  the  per- 
son of  the  citizen,  as  by  incarceration, 
but  is  deemed  to  embrace  the  right  of 
man  to  be  free  in  the  enjoyment  of  the 
faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to 
such  restraints  as  are  necessary  for  the 
common  welfare.  Liberty,  in  its  broad 
sense^  as  understood  in  this  country, 
means  the  right  not  only  of  freedom 
from  servitude,  imprisonment,  or  re- 
straint, but  the  right  of  one  to  use  his 
faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pur- 
sue any  lawful  trade  or  vocation.  The 
common  business  and  callings  of  life, 
and  ordinary  trades  and  pursuits,  which 
are  innocuous  in  themselves,  and  have 
been  followed  in  all  countries  from  time 
immemorial,  must  therefore  be  free  in 
this  country,  to  all  alike,  upon  the  same 
conditions.  The  right  to  pursue  them 
without  let  or  hindrance,  except  that 
which  is  implied  to  all  persons  of  the 
same  sex,  age,  and  condition,  is  a  dis- 
tinguishing privilege  of  the  citizens  of 
the  United  States,  and  an  essential  ele- 
ment of  that  freedom  which  they  claim 
as  their  birthright.  Civil  liberty  exists 
only  where  every  individual  has  the 
power  to  pursue  his  own  happiness  ac- 
cording to  his  own  views,  unrestrained, 
except  by  equal,  just,  and  impartial  laws. 

State  V.  Goodwill,  33  W.  Va.  179,  6 
L.R.A.  621,  25  Am.  St.  Rep.  863,  10  S. 
E.  285;  Butchers'  Union  S.  H.  &  L.  S. 
L.  Co.  V.  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  Ill  U.  S.  757,  28  L.  ed.  591,  4  Sup. 
Ct.  Rep.  652;  People  v.  Gillson,  109  N. 
Y.  389,  4  Am.  St.  Rep.  465, 17  N.  E.  343. 

When  the  condition  or  appearance  of 
any  thing  or  object  is  material  to  the 
issue,  and  the  thing  or  object  itself  is 
produced  in  court  for  the  inspection  of 
the  tribunal,  with  the  proper  testimony 
as  to  its  identity,  and,  if  necessary,  to 
show  that  it  has  existed  in  this  state 
since  the  time  at  which  the  issue  in  ques- 
tion arose,  this  object  or  thing  becomes 
itself  real  evidence  of  its  condition  or 
appearance  at  the  time  in  question. 

Gaunt  V.  State,  50  N.  J.  L.  491,  14 
Atl.  600,  8  Am.  Crim.  Rep.  297;  Garvin 
V.  State,  52  Miss.  207;  Jones  v.  Jones, 
45  Md.  148;  Mulhado  v.  Brooklyn  City 
R.  Co.  30  N.  Y.  370,  5  Am.  Neg.  Cas. 
83;  Ritter  v.  Mutual  L.  Ins.  Co.  169 
U.  S.  139,  42  L.  ed.  693, 18  Sup.  Ct.  Rep. 
300. 

The  definition  of  insanity,  as  given  by 
the  trial  court,  was  much  narrower  than 
was  required  or  permitted  by  the  de- 
cisions of  this  court. 
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Davis  ▼.  United  States,  165  U.  S.  373, 
378,  41  L.  ed.  750,  754,  17  Sup.  Ct.  Rep. 
360;  Mutual  L.  Ins.  Co.  v.  Terry,  15 
Wall.  580,  21  L.  ed.  236;  Bigelow  v. 
Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23 
L.  ed.  918;  Charter  Oak  L.  Ins.  Co.  >. 
Rodel,  95  U.  S.  232,  24  L.  ed.  433;  Man- 
hattan  L.  Ins.  Co.  v.  Broughton,  109  U. 
S.  121,  27  L.  ed.  878,  3  Sup.  Ct.  Rep. 
99;  Connecticut  Mut.  L.  Ins.  Co.  v.  Lath- 
rop.  111  U.  S.  612,  28  L.  ed.  536,  4  Sup. 
Ct.  Rep.  533;  Accident  Ins.  Co.  v.  Cran- 
dal,  120  U.  S.  527,  30  L.  ed.  740,  7  Sup. 
Ct.  Hep.  685.  See  also  HiU  v.  Day, 
34  N.  J.  £q.  150;  Com.  ex  rel.  Haskell 
▼.  Haskell,  2  Brewst.  (Pa.)  491. 

In  a  lunacy  proceeding  the  unsound- 
ness of  the  mind  is  the  essential  thing, 
and  must  be  clearly  established  as  an 
independent  proposition. 

State  ex  rel.  Blaisdell  y.  Billings,  43 
Am.  St.  Rep.  531,  note;  Re  Shaul,  40 
How.  Pr.  204. 

An  inquisition  de  lunatico  inquirendo 
simply  makes  a  prima  facie  case. 

Hutchinson  v.  Sandt,  4  Rawle,  234,  26 
Am.  Dec.  127;  Titlow  v.  Titlow,  54  Pa. 
216,  93  Am.  Dee.  691;  Re  Gangwere,  14 
Pa.  417,  53  Am.  Dec.  554;  Den  ex  dem. 
Aber  v.  Clark,  10  N.  J.  L.  217,  18  Am. 
Dec.  417;  Sergeson  v.  Sealy,  26  Eng. 
Reprint,  648,  2  Atk.  412,  9  Mod.  370; 
Ex  parte  Barnsley,  3  Atk.  184,  26  Eng. 
Reprint,  899 ;  Hall  v.  Warren,  9  Ves.  Jr. 
603,  32  Eng.  Reprint,  738;  2  Maddock, 
Ch.  Pr.  578. 

Mr.  Joseph  H.  Ohoate,  Jr.,  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error: 

The  issue  decided  by  an  adjudication 
of  the  court  of  one  jurisdiction  will  not 
be  relitigated  in  the  court  of  another, 
and  the  adjudication  must  be  taken  at 
its  face  value  unless  shown  to  have  been 
rendered  without  jurisdiction,  or  pro- 
cured by  extrinsic  fraud.  Accordingly, 
the  question  whether  or  not  plaintiff  in 
error  was  actually  insane  when  so  ad- 
judged could  not  be  litigated  in  this  ac- 
tion. 

Re  Curtiss,  137  App.  Div.  584,  122  N. 
Y.  Supp.  468, 199  N.  Y.  36,  92  N.  E.  396. 

The  supreme  court  of  New  York  had 
jurisdiction  both  in  the  commitment  pro- 
ceeding and  in  the  proceedings  for  the 
appointment  of  a  committee,  whether 
the  plaintiff  in  error  was  a  resident  of 
this  state  or  not,  so  long  as  he  was  with- 
in the  state  when  the  proceedings  were 
begun,  and  had  property  here. 

Emmerich  v.  Thorley,  35  App.  Div. 
452,  54  N.  Y.  Supp.  791;  Re  Petit,  2 
Paige,  174;  Re  Ganse,  9  Paige,  416;  Re 
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Perkins,  2  Johns.  Ch.  124;  Re  Neally,  26 
How.  Pr.  402. 

The  fact  that  the  plaintiff  was  a  resi- 
dent of  New  York  was  one  of  the  facts 
at  issue  and  adjudged  in  the  1899  pro- 
ceedings. The  question  of  his  residence 
was  for  the  New  York  court  to  deter- 
mine, and  its  decision  is  final. 

Kinnier  v.  Kinnier,  45  N.  Y.  535,  6 
Am.  Rep.  132. 

The  fact  that  a  judgment  is  procured 
by  false  testimony  does  not  open  it  to 
collateral  attack. 

Hilton  V.  Guyott,  42  Fed.  249;  United 
States  V.  Throckmorton,  98  U.  S.  61,  25 
L.  ed.  93. 

Even  one  who  is  forcibly  prohibited 
from  appearing  in  person  upon  the  hear- 
ing may  well  be  perfectly  free  to  con- 
duct his  defense  in  such  proceedings 
with  entire  efficiency;  and,  in  the  ab- 
sence of  all^ation,  proof,  or  offer  to 
prove,  that  he  was  interfered  with,  the 
court  will  presume  that  he  was  not. 

Simon  v.  Craft,'  182  U.  S.  427,  45  L. 
ed.  1165,  21  Sup.  Ct.  Rep.  836. 

A  notice  otherwise  duly  served  in  such 
proceeding  is  not  vitiated,  and  oppor- 
tunity to  be  heard  is  not  denied,  by  the 
mere  fact  that  the  alleged  incompetent 
is  restrained  from  atten^ng  the  trial. 

Ibid. 

A  sufficient  opportunity  to  be  heard 
was  afforded  by  proceedings  under  a 
statute  which  made  the  giving  of  an  ex- 
pensive bond  a  prerequisite  to  the  right 
to  defend. 

Happy  V.  Mosher,  48  N.  Y.  313. 

Interference,  after  due  service,  where- 
by a  relative  prevented  the  incompetent's 
attorney  from  acting,  and  thus  impaired 
his  opportunity  to  defend,  did  not  de- 
prive the  court  of  the  jurisdiction  ob- 
tained by  the  service,  but  merely  ren- 
dered the  order  irregular  and  reversible. 

Re  Fox,  138  App.  Div.  43,  122  N.  Y. 
Supp.  889. 

The  contention  at  the  trial  was  that 
although  the  plaintiff  in  error  had  notice 
of  every  stage  of  the  1899  proceedings, 
such  notice  was  insufficient,  because  not 
required  by  statute.  The  notice  was, 
however,  under  the  circumstances  of  this 
case,  required  by  law. 

Re  Blewitt,  131  N.  Y.  541,  30  N.  E. 
587;  Re  Fox,  138  App.  Div.  43,  122  N. 
Y.  Supp.  889. 

The  decisions  establish  that,  under  the 
law  of  the  state  of  New  York,  irrespec- 
tive of  statute,  proceedings  for  the  ap- 
pointment of  a  committee  for  an  alleged 
incompetent  are  valid  only  when  based 
on  notice  to  the  incompetent,  save  in  ex- 
ceptional  circumstances.     The  require- 
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ment  was  not  included  in  the  particular 
section  (§  2325)  of  the  New  York  Ck)dd 
of  Civil  Procedure  (1899)  dealing  with 
the  subject,  but  the  power  which  the 
court  exercises  over  lunatics  is  mainly 
inherent,  and  not  derived  from  the  Code. 
The  Code  r^ulates  it  in  certain,  but  not 
in  all,  particulars.  In  particulars  not 
so  regulated,  proceedings  in  lunacy  are 
governed  by  the  rules  which  governed 
the  exercise  of  jurisdiction  in  the  prem- 
ises by  the  courts  of  chancery  existing 
before  the  Code  was  enacted.  Those 
rules  required  (except  under  circum- 
stances not  present  in  the  case  at  bar) 
that  notice  of  the  execution  of  the  com- 
mission be  given  to  the  alleged  incompe- 
tent. 

Gridley  v.  Collie  of  St.  Francis 
Xavier,  137  N.  Y.  327,  33  N.  E.  321 ;  Re 
Andrews,  192  N.  Y.  514,  85  N.  E.  699. 

The  proceeding  was  in  full  and  exact 
accordance  with  the  Insanity  Law  of 
the  state  of  New  York,  which  permits  a 
commitment  without  notice,  when  notice 
is  dispensed  with  by  the  judge  for  suffi- 
cient reasons  stated,  and  this  law  has 
repeatedly  been  held  constitutional. 

Re  Walker,  57  App.  Div.  1,  67  N.  Y. 
Supp.  647;  Parker  v.  Willard  State  Hos- 
pital, 50  App.  Div,  622,  63  N.  Y.  Supp. 
1113;  Sporza  v.  German  Sav.  Bank,  192 
N.  Y.  8,  84  N.  E.  406 ;  Brayman  v.  Grant, 
130  App.  Div.  272,  114  N.  Y.  Supp.  336; 
Re  Andrews,  126  App.  Div.  794,  111  N. 
Y.  Supp.  417;  People  ex  rel.  Peabody  v. 
Chanler,  133  App.  Div.  159,  117  App. 
Div.  322,  affirmed  in  196  N.  Y.  625,  25 
L.R.A.(N.S.)  946,  89  N.  E.  1109;  Re 
Dowdell,  169  Mass.  387,  61  Am.  St.  Rep. 
290,  47  N.  E.  1033. 

No  notice  of  the  application  for  the 
defendant  in  error's  ^appointment  in  1901 
in  place  of  Prescott  Hall  Butler,  the 
original  committee,  was  given  to  the 
plaintiff  in  error,  but  none  was  required. 
Re  Griffin,  5  Abb.  Pr.  N.  S.  96 ;  Re  Os- 
bom,  74  App.  Div.  113,  77  N.  Y.  Supp. 
423. 

In  any  event,  failure  to  give  notice  of 
such  change  in  no  manner  impairs  or 
vitiates  the  jurisdiction  of  the  court,  but 
is  a  mere  irregularity. 

Re  Andrews,  192  N.  Y.  614,  86  N.  E, 
699. 

If  the  plaintiff  in  error  was  a  resident 
of  New  York  at  all,  he  was  a  resident  of 
New  York  county,  and  the  proceeding 
was  properly  brought  there.  If  he  was 
not  a  resideiit  oi  New  York,  then  it  was 
properly  brought  in  New  York  county, 
where  he  had  real  property.  In  any 
event,  the  bringing  in  the  wrong  county 

would  be  a  mere  irregularity. 
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Re  Porter,  34  App.  Div.  147,  54  N.  Y. 
Supp.  654. 

Mr.  Justice  Braadds  delivered  the 
opinion  of  the  court: 

This  is  an  action  in  which  the  plain- 
tiff seeks  damages  for  withholding  his 
securities  and  moneys.  The  defendant 
sets  up  as  justification  that  he  received 
and  held  the  property  by  virtue  of  two 
orders  of  the  supreme  court  of  New 
York,  appointing  him  committee  of  the 
person  and  estate  of  the  plaintiff  as  one 
^'incompetent  to  manage  himself  and  his 
affairs.^'  The  validity  and  allied  effect 
of  these  orders  were  denied  by  plaintiff. 
The  action  was  brought  in  1904  in  the 
circuit  court  of  the  United  States  for 
the  southern  district  of  New  York;  was 
transferred  to  the  district  court  January, 
1912,  by  virtue  of  Judicial  Code,  §  290 
[36  Stat,  at  L.  1167,  chap.  231,  Comp. 
Stat.  1913,  §  1267],  and  was  tried  before 
a  jury  in  that  year.  A  verdict  was.  di- 
rected for  the  defendant  at  the  close  of 
the  plaintiff's  case;  and  the  judgment 
entered  thereon  was  affirmed  by  the  cir- 
cuit court  of  appeals.  The  case  comes 
here  upon  writ  of  error. 

The  complaint  alleges  that  the  plain- 
tiff is  a  citizen  and  resident  of  Virginia 
and  the  defendant  a  citizen  and  resident 
of  New  York;  but  Federal  jurisdiction 
was  not  rested  solely  on  diversity  of 
citizenship.  The  complaint  alleged  also 
that  the  orders  of  the  supreme  court  of 
New  [457]  York  upon  which  defendant 
relies  are  void  as  having  been  entered 
without  due  process  of  law,  in  violation 
of  the  Federal  Constitution.  The  con- 
tention was  insisted  upon  in  both  the 
lower  courts.  This  court  has,  therefore, 
jurisdiction  to  review  the  whole  case. 
Howard  v.  United  States,  184  U.  S.  676, 
681,  46  L.  ed.  754,  757,  22  Sup.  Ct.  Rep. 
543. 

The  orders  under  which  defendant 
justifies  were  that  of  June  23,  1899,  ad- 
judging plaintiff  incompetent,  appoint- 
ing a  committee  of  his  person  and  es- 
tate, and  naming  one  Butler  as  such; 
and  that  of  November  19,  1901,  appoint- 
ing defendant  as  his  successor.  These 
orders  were  made  under  statutes  of  New 
York,  the  material  portions  of  which  are 
set  forth  in  the  margin.^    The  proceed- 

iCode  Civ.  Free.  "2320.  Jurisdiction;  con- 
current jurisdiction. 

''The  jurisdiction  of  the  supreme  court 
extends  to  the  custody  of  the  person,  and 
the  care  of  the  property,  of  a  person  incom- 
petent to  manage  himself  or  his  affairs,  in 
consequence  of  lunacy,  idiocy,  habitual 
drunkennesa,  or  imbecility  arising  from  old 
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ings  were  [458]  held  in  New  York  city* 
where  much  of  plaintiff's  property  was 
located.  For  over  two  years  prior  to  the 
entry  of  the  earlier  order  plaintiff  had 
been  an  inmate  of  Bloomingdale,  [450] 
a  private  hospital  near  that  city.  At 
each  stage  in  the  proceeding  leading  np 
to  the  order  of  June  23,  he  was  personal- 
ly served  there  with  notice  and  was 
given  an  opportunity  to  be  heard.  Thus 
he  had  notice  of  the  motion,  on  May  19, 
to  appoint  the  commission  de  lunatioo 
inquirendo;  of  the  inquisition  on  June 
12;  and  of  the  motion  [460]  to  con- 
firm the  inquisition  and  for  appoint- 
ment of  a  committee  on  June  23.  Such 
notice  and  opportunity  to  be  heard  at 
the  inquisition  was  required  by  the  law 
of  New  York,  though  not  expressly  re- 
cited in  the  statute;  Re  Blewitt,  131  N. 
Y.  541,  30  N.  E.  687;  Gridley  v.  College 
of  St.  Francis  Xavier,  137  N.  Y.  327, 


33  N.  £.  321;  Re  Fox,  138  App.  Div.  43, 
122  N.  Y.  Supp.  889.  Plaintiff  was 
physically  able  to  be  present  at  this 
hearing.  But  he  did  not  appear,  did  not 
send  anyone  to  represent  him,  nor  ask 
for  an  adjournment.  At  the  inquisition 
the  commission  and  the  jury,  after  hear- 
ing witnesses,  concluded  that  his  attend- 
ance was  unnecessary,  and  did  not  re- 
?uire  him  to  attend.  There  was  evidence 
461]  that  his  enforced  attendance 
would  be  detrimental  to  his  mental 
health. 

As  the  plaintiff  had  notice  and  op- 
portunity to  be  heard  at  each  stage  of 
these  proceedings,  the  essential  elements 
of  due  process  of  law  were  fully  met, 
and  the  court  had  jurisdiction  to  enter 
that  order.  It  is  not  open  to  collateral 
attack,  although  plaintiff  was  then  under 
commitment  at  Bloomingdale.  See  Sim- 
on V.  Craft,  182  U.  S.  427,  46  L.  ed.  1166, 


age  or  loss  of  memory  and  understanding, 
or  other  cause.    .    .    . 

"2322.  Committee  may  be  appointed. 

"The  jurisdiction,  specified  in  the  last 
two  sections,  must  be  exercised  by  means  of 
a  committee  of  the  person,  or  a  committee 
of  the  property,  or  of  a  particular  portion 
of  the  property,  of  the  incompetent  person, 
appointed  as  prescribed  in  this  title.  The 
committee  of  the  person  and  the  committee 
of  the  property  may  be  the  same  individual, 
or  different  individuals,  in  the  discretion 
of  the  court. 

"2323.  Application  for  committee;  by 
whom  made. 

"An  application  for  the  appointment  of 
such  a  committee  must  be  made  by  petition, 
which  may  be  presented  by  any  person.  Ex- 
cept as  provided  in  the  next  section,  where 
the  application  is  made  to  the  supreme 
court,  the  petition  must  be  presented  at  a 
special  term  held  within  the  judicial  dis- 
trict, or  to  a  justice  of  said  court  within 
such  judicial  district  at  chambers,  where 
the  person  alleged  to  be  incompetent  re- 
sides ;  or  if  he  is  not  a  resident  of  the  state, 
or  the  place  of  his  residence  cannot  be  as- 
certainKl,  where  some  of  his  property  is 
situated,  or  the  state  institution  is  situated 
of  which  he  is  an  inmate. 

"2326.  Contents,  etc.,  of  petition;  pro- 
ceedings upon  presentation  thereof. 

"The  petition  must  be  in  writing,  and 
verified  by  the  aflSdavit  of  the  petitioner, 
or  his  attorney,  to  the  effect  that  the  mat- 
ters of  fact  therein  stated  are  true.  It  must 
be  accompanied  with  proof,  by  affidavit,  that 
the  case  is  one  of  those  specified  in  this 
titie.  It  must  set  forth  the  names  and  resi- 
dences oi  the  husband  or  wife,  if  any,  and 
of  tiie  next  of  kin  and  heirs,  of  the  person 
BXUgtA  to  be  incompetent,  as  far  as  the  same 
are  known  to  the  petitioner,  or  can,  with 
reasonable  diligence,  be  ascertained  by  him ; 
and  also  the  probable  value  of  the  property 
possessed  and  owned  by  the  alleged  inoom- 
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petent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency 
and  to  whom,  and  its  value  and  what  con- 
sideration was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  imless 
sufficient  reasons  for  dispensing  therewith 
are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presenta- 
tion of  the  petition  to  be  given  to  the  hus- 
band or  wife,  if  any,  or  to  one  or  more  of 
the  relatives  of  the  person  alleged  to  be  in- 
compet^t,  or  to  an  officer  specified  in  the 
last  section.  When  notice  is  required,  it 
may  be  given  in  any  manner,  which  the 
court  deems  proper;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  subse- 
Quent  day,  or  to  another  term,  at  which 
tne  petition  might  have  been  presented. 

"2327.  Order  for  commission,  or  for  trial 
by  jury  in  courts. 

"Unless  an  order  is  made,  as  prescribed 
in  the  last  section,  if  it  presumptively  ap- 
pears, to  the  satisfaction  of  the  court,  from 
the  petition  and  the  proofs  accompanying 
it,  that  the  case  is  one  of  those  specified  in 
this  title;  and  that  a  committee  ought,  in 
the  exercise  of  a  sound  discretion,  to  be  ap- 
pointed; the  court  must  make  an  order, 
directing,  either 

"1.  That  a  commission  issue,  as  pre- 
scribed in  the  next  section,  to  one  or  more 
fit  persons,  designated  in  the  order;  or 

"2.  That  the  question  of  fact,  arising  up- 
on the  competency  of  the  person,  wivk  re- 
spect to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  oe  tried  by  a 
jury  at  a  trial  term  of  the  court. 
•  ....»•• 

"2328.  Contents  of  commission. 

"The  commission  must  direct  the  com- 
missioners to  cause  the  sheriff  of  a  county, 
specified  therein,  to  procure  a  jury;  and 
that  they  inquire,  by  the  jury,  into  the 
matters  set  forth  in  the  petition;  and  also 
into  the  value  of  the  real  and  personal  prop* 
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21  Sup.  Ct.  Rep.  836.  The  order  of  No- 
vember 19, 1901,  accepting  Butler's  resig- 
nation as  committee  and  appointing  de-' 
fendant  in  his  place,  was  made  by  the 
court  without  notice  either  to  the  plain- 
tiff or  to  the  other  parties  to  the  origi- 
nal proceedings.  But  this  was  a  mere 
substitution  of  one  officer  of  the  court 
for  another.  No  substantial  right  of  the 
plaintiff  was  affected.  Due  process  does 
not  require  notice  and  opportunity  to  be 
heard  in  such  a  proceeding;  and  the  ir- 
regularity, if  any,  was  not  such  as  to 
prevent  the  court  from  exercising  juris- 
diction to  determine  the  matter. 

The  validity  of  the  orders  was  as- 
sailed and  their  effect  contested  also  on 
other  grounds.  It  was  contended  that 
plaintiff  had  been  corruptly  lured  from 
his  home  in  Virginia  to  New  York  in 
March,  1897,  and  then  illegally  com- 
mitted  to   Bloomingdale,   and   that   he ' 


could  not  otherwise  have  been  served  in 
New  York  at  all  in  the  1899  proceed- 
ings; that  in  1899  plaintiff  was  a  resi- 
dent of  Virginia;  that  the  adjudication 
of  incompetency  in  1899  was  made  on 
perjured  evidence;  and  that  the  plain- 
tiff was  then  of  sound  niind  and  compe- 
tent to  manage  his  affairs.  It  was  also 
contended  that  about  November  (5,  1901, 
the  plaintiff,  being  a  citizen  and  resident 
of  Albemarle  county,  Virginia,  was  ad* 
judged  by  its  county  court  to  be  of  sound 
mind  and  capable  of  managing  his  per- 
son and  estate;  that  he  was  such  at  the 
time  of  the  commencement  of  this  ac- 
tion and  has  been  since.  Much  evidence 
was  offered  to  support  these  conten- 
tions; but  the  facts,  if  established,  could 
not  overcome  the  defense  presented  by 
the  order  [462]  of  the  supreme  court 
of  New  York.  That  court  had  jurisdic- 
tion because  the  plaintiff  and  his  prop- 


ertv  of  the  person  alleged  to  be  incompetent, 
and  the  amount  of  his  income.  It  may  eon- 
tain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of 
executing  the  commission,  as  the  court  di- 
rects to  be  inserted  therein. 


«(( 


'2330.  Jury  to  be  procured;  proceedings 
thereupon. 

'The  commissioners,  or  a  majority  of 
them,  must  immediately  issue  a  precept  to 
the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve 
nor  more  than  twenty-four  indifferent  per- 
sons, qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court, 
to  appear  before  the  commissioners,  at  a 
specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  com- 
mission.   .    .    . 

''2331.  Proceedings  upon  the  hearing. 

"All  the  commissioners  must  attend  and 
preside  at  the  hearing;  and  they,  or  a  ma- 
jority of  them,  have,  with  respect  to  the 
proceedings  upon  the  hearing,  all  the  power 
and  authority  of  a  judge  of  the  court,  hold- 
ing a  trial  term,  subject  to  the  directions 
contained  4n  the  commission.  Either  of  thp 
commissioners  may  administer  the  usual 
oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not 
concur,  the  jurors  must  report  their  dis- 
agreement to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new 
precept  to  the  sheriff,  to  procure  another 


jurv. 

tta* 


2332.  Return    of   inquisition    and    com- 


mission. 


'The  inquisition  must  be  signed  by  the 
jurors  concurring  therein,  and  by  the  com- 
missioners, or  a  majority  of  them,  and  an- 
nexed to  the  commission.  The  commission 
and  inquisition  must  be  returned  by  the 
commissioners,  and  filed  with  the  clerk. 


tti 


'2334.  Proceedings  upon  trial  by  jury  in 
court. 
48« 


"Where  an  order  is  made,  directing  the 
trial,  bv  a  jury,  at  a  trial  term,  of  the  ques- 
tions ox  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  peti- 
tion prays  for  the  appointment  of  a  com- 
mittee, the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried; 
which  may  be  settled  as  where  an  order  for 
a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order, 
direct  that  notice  of  the  trial  be  given  to 
such  persons,  and  in  such  a  manner  as  is 
deemed  proper.  The  trial  must  be  reviewed 
in  the  same  manner,  with  like  effect, 
and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all 
respects,  the  same  as  where  questions  of 
fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by 
means  of  a  reference  or  otherwise,  as  it 
thinks  proper,  with  respect  to  any  matter, 
not  involv^  in  the  questions  tried  by  the 
jury,  the  determination  of  which  is  neces- 
sary in  the  course  of  the  proceedings.  The 
expenses  of  the  trial,  and  of  such  an  inquiry, 
must  be  paid  by  the  petitioner. 

Laws  1895,  chap.  946. 
•  ...•••• 

"2339.  Gonunittee  under  control  of  court; 
limitation  of  powers. 

"A  committee,  either  of  the  person  or  of 
the  property,  is  subject  to  the  direction  and 
control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of 
nis  duties;  and  he  may  be  suspended,  re- 
moved, or  allowed  to  resign,  in  the  discre- 
tion of  the  court.  A  vacancy  created  by 
death,  removal,  or  resignation  may  be  filled 
by  the  court.  But  a  committee  of  the  prop- 
erty cannot  alien,  mortgage,  or  otherwise 
dispose  of,  real  property,  except  to  lease  it 
for  a  term  not  exceeding  five  years,  without 
the  special  direction  of  the  court,  obtained 
upon  proceeding  taken  for  that  purpose,  as 
prescribed  in  title  seventh  of  this  chapter. 
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erty  were  in  New  York;  and  the  essen- 
tials of  due  process  of  law  were  met. 
The  orders,  consequently^  are  not  void; 
and  they  are  not  subject  to  this  col- 
lateral attack.  If  it  be  true  that  the 
orders  ought  to  be  set  aside,  either  be- 
cause they  were,  as  alleged,  entered  cor- 
ruptly, irregularly,  or  inadvertently  (see 
United  States  v.  Throckmorton,  98  U. 
8.  61,  25  L.  ed.  93 ;  Hilton  v.  Guyot,  169 
U.  S.  113,  207,  40  L.  ed.  95, 123, 16  Sup. 
Ct.  Rep.  139),  or  because,  owing  to  a 
change  in  plaintiff's  condition,  a  com- 
mittee is  no  longer  required,  the  remedy 
must  be  sought  by  a  direct  proceeding 
to  that  end  (Re  Curtiss,  137  App.  Div. 
584,  122  N.  Y.  Supp.  468,  199  N.  Y.  36, 
92  N.  E.  396).  No  evidence  was  intro- 
duced to  prove  that  even  an  attempt 
was  made  to  vacate  or  modify  the  orders. 
In  this  action  of  trover,  which  seeks 
merely  damages  for  alleged  wrongful 
withholding  of  plaintiff's  property,  the 
existing  orders  constitute  a  complete  de- 
fense. The  evidence  offered  was  prop- 
erly excluded,  and  there  was  no  error  in 
directing  a  verdict  for  the  defendant. 
Judgment  affirmed. 


ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY et  al. 

V. 

GEORGE  R.  WILLIAMS. 

(See  S.  C.  Reporter's  ed.  462-468.) 

Master  and  servant  —  safety  appliances 
—  handholds  —  suspension  of  duty  by 
Interstate  Commerce  Commission. 

The  requirement  of  the  Safety  Ap- 
pliance Act  of  April  14,  1910  (36  SUt.  at 
L  298,  chap.  160,  Comp.  Stat.  1913,  §  8618). 
f  2,  that  cars  having  ladders  shall  also  he 
equipped  with  secure  handholds  or  grab  irons 
on  the  roofs  at  the  tops  of  such  ladders, 
was  not,  and  could  not  be,  suspended  by  an 
order  of  the  Interstate  Commerce  Commis- 
sion, made  pursuant  to  §  3  of  that  act, 
which,  after  directing  the  Commission  to 
standardize  the  safety  appliances  called  for 
by  §  2,  provided  that  the  Commission,  upon 
full  hearing  and  for  good  cause,  might  ex- 
tend the  period  witliin  which  any  common 
carrier  should  comply  with  the  provisions 
of  §  3  with  respect  to  the  equipment  of  cars 

Note. — On  duty  and  liability  under 
Federal  and  state  railway  safety  appli- 
ance acts — see  notes  to  ChicagOi  M.  & 
St.  P.  R.  Co.  V.  United  States,  20  L.R.A. 
(N.S.)  473,  and  Lake  Shore  &  M.  S. 
R.  Co.  V.  Benson,  41  L.R.A. (N.S.)   49. 

As  to  jurisdiction  and  power  of  Inter- 
state Commerce  Commission — see  note  to 
United  States  v.  Tozer,  2  L.R.A.  446. 
•  1  L.  ed. 


actuallv  in  service  upon  the  date  of  the  pas- 
sage of  the  act.  The  sole  function  of  such 
proviso  is  to  give  the  Commission  the  dis- 
cretionary power  and  duty  of  determininff 
the  length  of  time  which  the  carrier  shall 
be  allowed  to  make  the  safety  appliances 
called  for  bv  §  2  conform  to  the  uniform 
standards  which  the  Commission,  under  §  8, 
was  to  prescribe. 
[Matters  as  to  safety  appliances,  see  Master 

and   Servant,   II.  a.   2,  In   Digest   Sup.   Ct. 

1908.1 

[No.  637.] 

Argued  December  6,  1016.    Decided  January 

8,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Mississippi  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Hinds  County,  in 
that  state,  in  favor  of  plaintiff  in  a  per- 
sonal-injury action.    Affirmed. 

See  same  case  below,  —  Miss.  — ,  72 
So.  158. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  0.  LeForgee  argued  the 
cause,  and,  with  Messrs.  Blewett  Lee, 
Charles  N.  Burch,  and  Robert  B.  Mayes, 
filed  a  brief  for  plaintiffs  in  error: 

The  history  of  the  attempt  to  carry 
the  Act  of  1910  into  effect  clearly  dis- 
closes the  construction  of  the  act  by  the 
Commission  as  against  defendant  in 
error's  claim.  Courts  will  follow  the 
construction  of  a  statute  by  the  execu- 
tive department  whose  duty  it  is  to  carry 
out  its  provisions. 

United  States  v.  Alexander  (United 
States  V.  Mayer)  12  WaU.  177,  20  L.  ed. 
381;  Fairbank  v.  United  States,  181  U. 
S.  307,  45  L.  ed.  872,  21  Sup.  a.  Rep. 
648,  15  Am.  Crim.  Rep.  135;  Pennell  v. 
Philadelphia  &  R.  R.  Co.  231  U.  8.  675, 
58  L.  ed.  430,  34  Sup.  Ct.  Rep.  220; 
Brown  v.  United  Statfes,  113  U.  S.  571, 
28  L.  ed.  1080,  5  Sup.  Ct.  Rep.  648. 

And  if  there  be  ambiguity  or  doubt 
as  to  the  meaning  of  an  act,  then  the 
practice  of  a  department  of  the  govern- 
ment, begun  early  and  long  continued, 
is  in  the  highest  degree  persuasive,  if 
not  absolutely  controlling  in  its  effect. 

United  States  v.  Graham,  110  U.  S. 
219,  28  L.  ed.  126,  3  Sup.  Ct.  Rep*  582 ; 
United  States  v.  Alger,  152  U.  S.  394, 
38  L.  ed.  488,  14  Sup.  Ct.  Rep.  635; 
Fairbank  v.  United  States,  181  U.  S.  310, 
45  L.  ed.  873,  21  Sup.  Ct.  Rep.  648,  15 
Crim.  Rep.  136;  Hotighton  v.  Payne,  194 
U.  S.  99,  48  L.  ed.  891,  24  Sup.  Ct,  Rep. 
590. 

Nothing  is  better   settled  than  that 

statutes  should  receive  a  sensible  con- 
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stmction  rach  as  will  effectuate  the 
legislative  intention,  and,  if  possible,  so 
as  to  avoid  an  nnjost  or  absurd  conclu- 
sion. 

United  States  ▼.  Trans-Missouri 
Freight  Asso.  166  U.  S.  354,  41  L.  ed. 
1033,  17  Sup.  Ct.  Rep.  540;  Church  of 
the  Holy  Trinity  v.  United  States,  143 
U.  S.  457,  36  L.  ed.  226, 12  Sup.  Ct.  Rep. 
611;  Henderson  v.  New  York  (Hender- 
son V.  Wickham)  92  U.  S.  259,  23  L.  ed. 
543;  United  States  v.  Kirby,  7  Wall. 
482,  19  L.  ed.  278;  Gates  v.  First  Nat. 
Bank,  100  U.  S,  239,  25  L.  ed.  580; 
Sioux  City  &  St.  P.  R.  Co.  v.  United 
States,  159  U.  S.  360,  40  L.  ed.  181,  16 
Sup.  Ct.  Rep.  17;  Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47,  36  L.  ed.  340,  12 
Sup.  Ct.  Rep.  517. 

Messrs.  M.  F.  Harrington  and  William 
H.  WatldnB  argued  the  cause  and  filed 
a  brief  for  defendant  in  error: 

According  to  the  plain  and  unambigu- 
ous provisions  of  the  statute,  on  and 
after  July  1,  1911,  carriers  were  re- 
quired to  provide  secure  handholds  at 
the  top  of  ladders. 

United  States  v.  St.  Louis  &  S.  F.  R. 
Co.  Aug.  13,  1915;  United  States  v.  At- 
lantic Coast  Line  R.  Co.  Jan.  14,  1915; 
United  States  v.  Wabash  R.  Co.  Nov.  16, 
1914;  United  States  v.  Great  Northern 
R.  Co.  Sept.  26,  1913;  United  States  v. 
Kanawha,  &  M.  R.  Co.  July  11,  1914; 
United  States  v.  Wabash  R.  Jan.  23, 
1914;  United  States  v.  Coal  &  Coke  R. 
Co.  Nov.  28,  1913;  United  States  v. 
Trinity  &  B.  Valley  R.  Co.  128  C.  C.  A. 
120,  211  Fed.  448;  Chesapeake  &  0.  R. 
Co.  V.  U^ited  States,  141  C.  C.  A.  439, 
226  Fed.  683;  United  States  v.  Great 
Northern  R.  Co.  144  C.  C.  A.  209,  229 
Fed.  927;  Texas  &  P.  R.  Co.  v.  Rigsby, 
241  U.  S.  33,  60  L.  ed.  874,  36  Sup.  Ct. 
Rep.  482;  Coleman  v.  Illinois  C.  R.  Co. 
132  Minn.  22,  155  N.  W.  763;  Cook  v. 
Union  P.  R.  Co.  —  Iowa,  — ,  158  N.  W. 
521. 

Wherever  a  pleading  is  based  upon  a 
statute,  and  the  enacting  clause  of  the 
statute  contains  an  exception,  it  is  neces- 
sary for  the  pleader  to  negative  the  ex- 
ception; but  if  the  exception  is  stated 
subsequently  to  the  enacting  clause,  or 
in  some  other  statute,  or  is  in  the  nature 
of  a  provision,  then  in  such  case  the 
plaintiff  makes  out  a  prima  facie  case 
without  negativing  the  exception  or  pro- 
vision, and  the  defendant  must  plead 
the  same  and  bring  itself  within  the  im- 
munity or  protection  afforded  by  the 
provision. 

31  Cye.  p.  115;  36  Cye.  p.  1238;  Bd- 
49$ 


linger  v.  State,  92  Ala.  86,  9  So.  399; 
Bush  V.  Wathen,  104  Ky.  548,  47  S.  W. 
600;  Melzner  v.  Raven  Copper  Co.  47 
Mont.  351,  132  Pac.  552;  Columbus  & 
W.  R.  Co.  V.  Bradford,  86  Ala.  574,  (i 
So.  90;  Lane  v.  Bell,  53  Tex.  Civ.  App. 
213,  115  S.  W.  918;  Bliss,  Code  PL  1 
202. 

The  pleader  who  takes  the  affirmative 
assumes  the  burden  of  proof  to  establish 
such  facts. 

16  Cyc.  pp.  926,  928. 

It  was  never  necessary  for  the  plain- 
tiff to  negative  defensive  matter. 

Hickman  v.  Kansas  City,  M.  &  B.  R. 
Co.  66  Miss.  154,  5  So.  225;  Kershaw  v. 
Merchants'  Bank,  7  How.  (Miss.)  386, 
40  Am.  Dec.  70;  Brown  v.  Broach,  52 
Miss.  536;  Flynn  v.  Barnes,  156  Ky. 
498,  161  S.  W.  523;  Swartz  v.  Brown, 
135  App.  Div.  913, 119  N.  Y.  Supp.  1024; 
Downey  v.  Colorado  Fuel  &  Iron  Co.  48 
Colo.  27,  108  Pac.  972;  Nashville,  C.  A 
St.  L.  R.  Co.  V.  Crosby,  183  Ala.  237,  62 
So.  889;  Gittings  v.  Loper,  84  Fed.  102; 
San  Antonio  &  A.  P.  R.  Co.  v.  Wagner, 
241  U.  S.  476,  60  L.  ed.  1110,  36  Sup. 
Ct.  Rep.  626. 

Questions  of  pleadings,  even  under  the 
Federal  statutes,  are  to  be  determined 
by  state  laws. 

Roberts,  Injuries  to  Interstate  Em- 
ployees, ^  1^>  Fleming  v.  Norfolk 
Southern  R.  Co.  160  N.  C.  196,  76  S.  E. 
212;  Chesapeake  &  0.  R.  Co.  v.  Kelly, 
161  Ky.  655,  171  S.  W.  185;  Gibson  v. 
Bellingham  &  N.  R.  Co.  213  Fed.  488; 
Winters  v.  Minneapolis  &  St.  L.  R.  Co. 
126  Minn.  260,  148  N.  W.  106;  Louis- 
ville &  N.  R.  Co.  V.  Stewart,  156  Ky. 
550,  161  S.  W.  557. 

For  all  this  record  shows,  the  supreme 
court  of  the  state  of  Mississippi  may 
have  been  of  the  opinion  and  may  have 
decided,  that  it  was  unnecessary  for  it 
to  decide  whether  the  act  went  into 
effect  July  1,  1911,  or  July  1,  1916,  be- 
cause  the  plaintiffs  in  error  never,  by 
any  kind  of  pleadings  or  evidence, 
showed  that  the  car  upon  which  defend- 
ant in  error  was  injured  was  a  car  actu- 
ally in  service  July  1,  1911. 

Miller  v.  Nicholls,  4  Wheat.  311,  4  L. 
ed.  578;  Hamilton  Mfg.  Co.  v.  Massa- 
chusetts, 6  Wall.  632,  18  L.  ed.  904; 
Southern  R.  Co.  v.  Carson,  194  U.  S.  136, 
48  L.  ed.  907,  24  Sup.  Ct.  Rep.  609 ;  Loeb 
V.  Columbia  Twp.  179  U.  S.  472,  45  L. 
ed.  280,  21  Sup.  Ct.  Rep.  174;  Phcenix 
Ins.  Co.  V.  The  Treasurer  (Phoenix  Ins. 
Co.  V.  Gardiner)  11  Wall.  204,  20  L.  ed. 
112. 

The  Interstate  Commerce  Commission 
was  never  given  authority  to  postpone 
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the  time  when  the  act  would  go  into  ef- 
fect. The  act  went  into  effect  July  1, 
1911.  The  Interstate  Commerce  Com- 
mission was  given  authority  to  extend 
the  time  within  which  carriers  might 
comply  with  §  3  of  the  act,  as  to  cer- 
tain cars  in  use  July  1, 1911. 

United  States  v.  Great  Northern  R. 
Co.  144  C,  C.  A.  209,  229  Fed.  927; 
Thornton,  Fed.  Employers'  Liability  & 
Safety  Appliance  Acts,  p.  460. 

The  plaintiffs  in  error  must  affirm- 
atively show,  not  only  that  a  Federal 
question  was  adjudicated  by  the  state 
court,  but  that  a  decision  of  the  Fed- 
eral question  was  absolutely  essential  to 
the  judgment  rendered. 

Adams  v.  Russell,  229  U.  S.  353,  57 
L.  ed.  1224,  33  Sup.  Ct.  Rep.  846;  Mans- 
field, C.  &  L.  M.  R.  Co.  V.  Swann,  111 
U.  S.  379,  28  L.  ed.  462,  4  Sup.  Ct.  Rep. 
510 ;  Troy  v.  Evans,  97  U.  S.  1,  24  L.  ed. 
291;  Jenkins  v.  Lowenthal,  110  U.  S. 
222,  28  L.  ed.  129,  3  Sup.  Ct.  Rep.  638; 
State  ex  rel.  Citizens'  Bank  v.  Board  of 
Liquidation,  98  U.  S.  140,  25  L.  ed.  114; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
S.  86,  53  L.  ed.  417,  29  Sup.  Ct.  Rep. 
220;  Qaar,  S.  &  Co.  v.  Shannon,  223  U. 
S.  468,  56  L.  ed.  510,  32  Sup.  Ct.  Rep. 
236;  Seaboard  Air  Line  R.  Co.  v.  Duvall, 
225  U.  S.  477,  56  L.  ed.  1171,  32  Sup.  Ct. 
Rep.  790;  Jones  ▼.  State,  104  Miss.  871, 
L.R.A.— ,  — ,  61  So.  979. 

The  alleged  Federal  questions  are 
wholly  formal,  are  so  devoid  of  merit  as 
to  be  frivolous,  and  have  been  so  ex- 
plicitly foreclosed  by  the  decisions  of 
this  court  as  to  leave  no  room  for  real 
controversy. 

Taylor,  Jurisdiction,  p.  638;  Ekjuitable 
Life  Assur.  Soc.  v.  Brown,  187  U.  S.  308, 
47  L.  ed.  190,  23  Sup.  Ct.  Rep.  123; 
New  York  &  N.  E.  R.  Go.  v.  Bristol,  151 
U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
Rep.  437;  Southern  R.  Co.  v.  Carson, 
194  U.  S.  136,  48  L.  ed.  907,  24  Sup.  Ct. 
Rep.  609;  Louisville  &  N.  R.  Co.  v. 
Melton,  218  U.  S.  36,  54  L.  ed.  921,  47 
L.R.A.(N.S.)  84,  30  Sup.  Ct.  Rep.  676; 
Easterling  Lumber  Co.  v.  Pierce,  235 
U.  8.  380,  59  L.  ed.  279,  35  Sup.  Ct.  Rep. 
133;  Erie  R.  Co.  v.  Solomon,  237  U.  S. 
427,  59  L.  ed.  1033,  35  Sup.  Ct.  Rep. 
648;  Manhattan  L.  Ins.  Co.  v.  Cohen, 
234  U.  S.  123,  58  L.  ed.  1245,  34  Sup.  Ct. 
Rep.  874;  Texas  ft  P.  R.  Co.  v.  Rigsby, 
241  U.  S.  33,  60  L.  ed.  874,  36  Sup.  Ct. 
Rep.  482. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

It  will  contribute  to  brevity  in  this 
opinion  to  designate  the  parties  as  they 
•1  L.  ea. 


were  in  the  state  circuit  court,  the  de- 
fendant in  error  as  plaintiff  and  the  rail- 
road companies  as  defendants. 

The  plaintiff,  a  switchman  in  the  em- 
ploy of  the  defendants,  was  in  the  act 
of  mounting,  by  means  of  a  ladder,  to 
the  top  of  a  box  car  to  set  the  brake, 
when  the  handhold  or  grab  iron  placed 
at  the  top  of  the  ladder,  and  intended 
to  be  fastened  securely  to  the  roof  of 
the  car,  gave  way,  causing  him  to  fall 
to  the  ground  and  sustain  injuries,  for 
which  he  instituted  suit  in  a  circuit  court 
of  Mississippi,  and  recovered  a  judg- 
ment, which  was  affirmed  by  the  su- 
preme court  of  the  state.  This  judgment 
is  now  here  for  review  on  writ  of  error. 

Counsel  for  the  defendants  concede 
that  the  plaintiff  pleaded  and  proved  a 
case  which  entitles  him  to  recover  under 
the  provisions  of  the  Supplement  to  the 
Federal  Safety  Appliance  Act,  approved 
April  14,  1910  [36  Stat,  at  L.  298,  chap. 
160,  Comp.  Stat.  1913,  §  8618],  if  §  2 
of  that  act  was  in  effect  at  the  time  the 
accident  to  the  plaintiff  occurred  on  the 
night  of  March  15th,  1913;  but  they 
[4^84]  claim  that  this  section  of  the  act 
was  not  in  effect  at  that  time,  because 
it  had  been  suspended  until  July  Ist, 
1916,  by  an  order  of  the  Interstate  Com- 
merce Commission,  issued  on  March  13, 
1911,  under  the  authority  contained  in 
the  proviso  of  §  3  of  the  act. 

Thus  the  sole  question  presented  for 
decision  is.  Does  the  order  issued  by  the 
Interstate  Commerce  Commission  on 
March  13,  1911,  suspend  the  provisions 
of  §  2  of  the  act  under  discussion  until 
July  1st,  1916  T 

To  answer  this  question  requires  an 
examination  of  §§  2  and  3  of  the  Act  of 

•  April  14,  1910,  and  of  the  order  of  the 

*  Interstate     Commerce    Commission    of 
March  13,  1911. 

Section  2  of  the  act  provides  that  on 
and  after  July  1st,  1911,  "all  cars"  used 
by  any  common  carrier  subject  to  the 
act,  "requiring  secure  ladders  and  secure 
running  boards  shall  be  equipped  with 
such  ladders  and  running  boards,  and  all 
cars  having  ladders  shall  also  be 
equipped  with  secure  handholds  or  grab 
irons  on  their  roofs  at  the  tops  of  such 
ladders,"  and  it  makes  it  unlawful  to 
use  cars  not  so  equipped. 

A  box  car  could  not  properly  be  used 
without  a  secure  ladder,  and  since,  by 
its  terms,  all  cars  having  ladders  must 
be  equipped  with  secure  handholds,  the 
application  of  this  section  (if  it  was  not 
suspended)  to  the  case  at  bar,  the  neg- 
lect of  its  requirements,  and  the  liability 
of  the  defendants  to  the  plaintiff  for  the 
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result  to  him  of  such  neglect,  are  too 
clear  for  discuBsion.  Texas  &  P.  R.  Co. 
V.  Rigsby,  241  U.  S.  33,  60  L.  ecL  874, 
36  Sup.  Ct.  Rep.  482. 

Section  3  of  the  act  provides  that 
within  six  months  from  the  passage  of 
the  act  the  Interstate  Commerce  Com- 
mission ''shall  designate  the  number,  di- 
mensions, location  and  manner  of  appli- 
cation of  the  appliances  provided  for 
by  i  2  of  thia  act"  .  .  .  and  shall 
give  notice  of  such  designation  to  all 
common  carriers  subject  to  the  provi- 
sions of  the  act  by  such  means  as  the 
Commission  [4L65]  may  deem  proper, 
and  ''thereafter  said  number,  location, 
dimensions,  and  manner  of  application, 
as  designated  by  said  Commission,  shall 
remain  as  the  standards  of  equipment 
to  be  used  on  all  cars  subject  to  the  pro- 
visions of  this  act:''  and  failure  to  con- 
form its  equipment  to  such  standards 
shall  subject  the  neglecting  carrier  to 
like  penalty  as  failure  to  comply  with 
any  requirements  of  the  act.  Then  fol- 
lows this  proviso,  upon  which  the  de- 
fendants rely,  viz.: 

"Provided,  That  the  Interstate  Com- 
merce Commission  may,  upon  full  hear- 
ing and  for  good  cause,  extend  the  pe- 
riod within  which  any  common  carrier 
shM  comply  with  the  provisions  of  this 
section  with  respect  to  the  equipment 
of  cars  actually  in  service  upon  the  date 
of  the  passage  of  this  act." 

Pursuant  to  the  command  of  this  3d 
section,  the  Interstate  Commerce  Com- 
mission on  March  13,  1911,  issued  an 
order  designating  "the  number,  dimen- 
sions, sizes  and  manner  of  application  of 
the  appliances  provided  for  by  §  2  of 
the  act,"  and  specifically  describing  the 
size,  character,  and  location  of  ladders 
on  "freight-train  cars"  and  of  handholds 
to  be  maintained  at  the  tops  of  such  lad- 
ders. By  the  terms  of  this  order  car- 
riers were  gpranted  an  extension  of  five 
years  from  July  1st,  1911,  in  which  to 
bring  such  safety  appliances  into  com- 
pliance with  the  standards  by  it  pre- 
scribed. 

The  claim  of  the  defendant  railway 
companies  with  respect  to  these  two  sec- 
tions is  built  up  wholly  upon  the  asser- 
tion, it  cannot  properly  be  called  argu- 
ment, that  because,  in  the  part  of  §  3 
just  quoted,  reference  is  made  to  §  2  for 
a  description  of  the  safety  appliances 
to  be  standardized,  therefore  the  whole 
of  §  2  must  be  treated  as  so  incorporated 
into  §  3  as  to  be  comprehended  within 
the  expression  of  the  proviso  giving 
power  to  the  Interstate  Commerce  Coin- 
mission   to    extend   the    period   within 
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which  any  common  carrier  ''shall  comply 
ioith  the  provisions  of  [466]  this  (the 
3d)  section/'  etc,  and  that  §  2  was 
therefore  suspended  until  July  1st,  1916, 
by  the  Conmiission's  order  of  March  13, 
1911. 

That  this  strained  and  artificial  con- 
struction of  the  section  cannot  be  al- 
lowed may  be  made  clear  by  a  brief  con- 
sideration of  the  terms  and  purposes  of 
the  two  sections  of  the  act. 

The  congressional  purpose  in  enacting 
§  2  of  the  act  is  very  plain.  At  the 
time  the  act  was  passed  railroad  earners 
had  in  Service  many  box  cars,  requiring 
for  their  proper  use  secure  ladders  and 
secure  handholds  or  grab  irons  on  their 
roofs  at  the  tops  of  such  ladders,  and 
the  purpose  of  this  section  clearly  is  to 
convert  the  general  legal  duty  of  exer- 
cising ordinary  care  to  provide  such 
Sleety  appliances  and  to  keep  them  in 
repair  into  a  statutory,  an  absolute  and 
imperative,  duty,  of  making  them  "se- 
cure," and  to  enforce  this  duty  by  ap- 
propriately severe  penalties.  Chicago, 
B.  &  Q.  R.  Co.  V.  United  States,  220  U. 
S.  559,  55  L.  ed.  582,  31  Sup.  Ct.  Rep. 
612. 

It  is  equally  clear  that  the  purpose  of 
the  3d  section  is  to  require  that  the 
safety  appliances  "provided  for  by  §  2 
of  the  act"  shall  ultimately  conform  to 
a  standard  to  be  prescribed  by  the  In- 
terstate Commerce  Commission;  that  is, 
that  they  shall  be  standardized,  shall  be 
of  uniform  size  and  character,  and,  so 
far  as  ladders  and  handholds  are  con- 
cerned, shall  be  placed  as  nearly  as  pos- 
sible at  a  corresponding  place  on  every 
car  so  that  employees  who  work  always 
in  haste,  and  often  in  darkness  and 
storm,  may  not  be  betrayed,  to  their  in- 
jury or  'deaths  when  they  instinctively 
reach  for  the  only  protection  which  can 
avail  them  when  confronted  by  such  a 
crisis  as  often  arises  in  their  dangerous 
service.  It  is  for  such  emergencies  that 
these  safety  appliances  are  provided, — 
for  service  in  those  instant  decisions 
upon  which  the  safety  of  life  or  limb 
of  a  man  so  often  depends  in  this  peril- 
ous employment, — and  therefore  this  law 
requires  [467]  that  ultimately  the  lo- 
cation of  these  ladders  and  handholds 
shall  be  absolutely  fixed,  so  that  the  em- 
ployee will  know  certainly  that  night 
or  day  he  will  find  them  in  like  place 
and  of  like  size  and  usefulness  on  all 
cars,  from  whatever  line  of  railway  or 
section  of  the  country  they  may  come. 
This  highly  important  and  humane  pur- 
pose must  not  be  defeated  by  finesse  of 
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eonstniction  such  as  is  pressed  upon  onr 
attention  in  the  argument  of  this  case. 

To  this  primary  purpose  of  protecting 
the  life  and  limh  of  employees  is  added 
the  puri>ose  of  protecting  the  lives  of 
passengers  and  of  securing  the  safety  of 
property  by  requiring  uniform  standards 
1M  to  other  equipment  of  cars,  such  as 
coupling  appliances,  brakes,  and  the  like. 

To  change  these  safety  appliances  on 
all  the  cars  in  the  country  from  what 
they  were  as  contemplated  by  §  2, — 
"secure,"  •  but  differing  "in  number, 
dimensions,  location  and  manner  of  ap- 
plication,"— to  what  they  must  be  when 
standardized  to  meet  the  requirements 
provided  for  in  §  3,  was  regarded  by 
Congress  as  a  work  so  g^at  and  so 
expensive  that  it  wisely  committed  to  the 
informed  discretion  of  the  Interstate 
Ck>mmerce  Commission  the  power  and 
duty  of  determining  the  length  of  time 
which  the  carriers  should  be  allowed  in 
which  to  accomplish  it.  To  give  this 
discretion  to  the  Commission  is  the  func- 
tion, and  the  only  function,  of  the  pro- 
viso of  §  3,  and  the  claim  that,  by 
construction,  power  may  be  found  in  it 
to  suspend  §  2,  is  too  forced  and  un- 
natural to  be  seriously  considered. 

This  reading  of  the  two  sections  makes 
th^  stand  together  as  an  expression  of 
a  consistent  congressional  purpose  "to 
promote  the  safety  of  employees  and 
travelers  on  railroads"  on  and  i^ter  July 
1st,  1911,  by  requiring  that  the  safety 
appliances  described  in  §  2  of  the  act 
shall  be  secure  and  efficient  from  that 
date,  and  by  requiring,  as  §  3  provides, 
that  these  appliances  shall  be  brought 
as  speedily  as  may  be  to  a  uniform  stan- 
dard of  location,  size,  [468]  and  use- 
fulness, to  be  prescribed  by  the  Inter- 
state Commerce  Commission. 

While  the  question  we  have  considered 
has  not  been  presented  to  this  court  be- 
fore in  precisely  the  form  in  which  we 
have  it  here,  yet  §  2  of  the  act  was  treat- 
ed by  this  court  as  in  full  force  as  of 
September  4, 1912,  in  Texas  &  P.  R.  Co. 
V.  Rigsby,  241  U.  8.  33,  60  L.  ed.  874^  36 
Sup.  Ct.  Rep.  482,  and  the  supreme  court 
of  the  state  of  Minnesota  in  Coleman  v. 
nUnois  C.  R.  Co.  132  Minn.  22,  155  N. 
W.  763,  and  the  supreme  court  of  Iowa 
in  Cook  V.  Union  P.  R.  Co.  —  Iowa,  — , 
158  N.  W.  521,  while  arriving  at  their 
conclusions  by  somewhat  different  an- 
alyses of  the  sections  of  the  Act  of 
April  14,  1910,  have  given  to  them  pre- 
cisely the  meaning  and  effect  which  we 
•  1  li.  ed. 


are  giving  to  them  in  this  decision.  It 
results  that  the  judgment  of  the  Su- 
preme Court  of  Mississippi  is  af&rmed. 


WILLIAM  H.  BERRT,  John  E.  Howe,  and 
Davis  0.  Mott,  Constituting  the  Board  of 
Parol  of  Iowa,  et  al.,  Appts., 

V. 

RUDOLPH  DAVIS. 

(See  8.  C.  Reporter's  ed.  468-470.) 

Appeal  —  moot  case  —  proper  Jadgment 
—  reversing  for  dismissal  of  bill. 

The  moot  character  of  the  oontro* 
versy  presented  by  a  bill  to  enjoin  state 
officials  from  performing  vasectomy  upon 
the  plaintiff,  pursuant  to  a  state  statute, 
where,  since  the  preliminary  injunction  ap- 
pealed from  was  granted,  the  statute  has 
been  repealed  and  a  new  act  passed  which 
does  not  apply  to  the  plaintiff,  requires  that 
the  decree  below  be  reversed  and  the  case 
remanded  with  directions  that  the  bill  be 
dismissed  without  costs  to  either  party. 

[For  other  cases,  see  Appeal  and  Error,  6481- 
6484,  in  DIffettt  Sup.  Ct.  1908.] 

[No.  47.] 

Submitted  October  26,  1916.    Decided  Janu- 
ary 16,  1917. 

APPEAL  from  the  Dbtrict  Court  of 
the  United  States  for  the  Southern 
District  of  Iowa  to  review  a  decree  en- 
joining state  officials  from  performing 
vasectomy  pursuant  to  the  provisions  of 
a  state  statute.  Reversed,  with  direc- 
tions to  dismiss  the  bill  Without  costs 
to  either  party.* 

See  same  case  below,  216  Fed.  413. 

The  facts  are  stated  in  the  opinion. 


1  The  Chief  Justice,  on  December  4,  1916, 
announced  the  following  order:  "Attention 
is  directed  to  the  fact  that  the  statute  of 
Iowa  of  April  19,  1913  (Supplement  to 
Iowa  Code  1913,  p.  1082),  concerning  which 
the  appellee  complained  and  the  enforce- 
ment of  which  by  the  Board  of  Parole  he 
sought  by  his  suit  to  enjoin,  has  been  re- 
pealed during  the  pendency  of  the  case  in 
this  court  (see  Act  of  1915,  Supplemental 
Supplement  to  Iowa  Code  1915,  p.  238). 
In  view  of  this  fact  permission  is  ^ven  the 
state  through  its  attorney  general,  on  or 
before  January  1,  1917,  by  printed  brief,  to 
point  out  the  reasons,  if  any,  which  exist 
why  the  appeal  in  this  case  should  not  be 
dismissed.'' 
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Mr.  Qeorge  CkNWon,  Attorney  Qeneral 
of  Iowa,  submitted  the  cause  for  appel- 
lants. Mr.  Ross  R.  Mowry  was  on  the 
brief. 

No  brief  was  filed  for  appellee. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  bill  to  enjoin  the  State  Board 
of  Parole  and  the  warden  and  physician 
of  the  state  penitentiary  at  Fort  Madi- 
son from  performing  vasectomy  upon 
the  plaintiff,  the  defendant  in  error,  in 
pursuance  of  an  Iowa  statute  approved 
April  19,  1913.  36  G.  A.  chap.  187,  §  1. 
Supplement  to  Code  1913,  chap.  19-B, 
§  2600-p.  This  act,  among  other  things, 
directed  the  operation  to  be  performed 
upon  convicts  in  the  penitentiary  who 
had  been  twice  convicted  of  felony,  and 
on  February  14,  1914,  the  board  had 
ordered  it,  upon  the  ground  that  the 
plaintiff  had  been  twice  so  convicted. 
The  bill  was  filed  on  March  11,  1914. 
On  April  15,  1914,  following  an  opinion 
of  the  Attorney  General  that  both  fel- 
onies must  have  been  committed  after 
the  passage  of  the  act,  the  order  was  laid 
on  the  table,  and  the  warden  and  phy- 
sician made  affidavits,  filed  on  April  22, 
that  the  operation  would  not  be  per- 
formed by  them.  Nevertheless,  three 
judges,  disregarding  the  foregoing 
[470]  opinion  and  action,  proceeded  to 
issue  a  preliminary  injunction  as  prayed 
in  the  bill.    216  Fed.  413. 

An  appeal  was  taken  to  this  court  in 
1914.  In  1915  the  Act  of  1913  was  re- 
pealed, and  the  substituted  act  does  not 
apply  to  the  plaintiff.  Supplemental 
Supplement  to  the  Code  of  Iowa,  1915, 
chap.  19-B,  §.  2600-sl.  All  possibility 
or  threat  of  the  operation  has  disap- 
peared now.  If  not  before,  by  the  act 
of  the  state.  Therefore,  upon  the  pre- 
cedents we  are  not  called  upon  to  con- 
sider the  propriety  of  the  action  of  the 
district  court,  but  the  proper  course  is 
to  reverse  the  decree  and  remand  the 
cause,  with  directions  that  the  bill  be 
dismissed  without  costs  to  either  party. 
United  States  v.  Hamburg-Amerikan- 
ische  Packetfahrt-Actien  Gesellschaft, 
239  U.  S.  466,  475,  478,  60  L.  ed.  387, 
391,  392,  36  Sup.  Ct.  Rep.  212;  Jones  v. 
Montague,  194  U.  S.  147,  153,  48  L.  ed. 
913,  915,  24  Sup.  Ct.  Rep.  611;  Dins- 
more  V.  Southern  Exp.  Co.  183  U.  S.  115, 
120,  46  L.  ed.  Ill,  113,  22  Sup.  Ct.  Rep. 
45;  Mills  v.  Green,  159  U.  S.  651,  658, 
40  L.  ed.  293,  295,  16  Sup.  Ct.  Rep.  132. 

Decree  reversed.  Bill  to  be  di^issed 
without  costs  to  either  party. 
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F.  DREW  CAMINETTI,  Petitioner, 

V. 

UNITED  STATES.    (No.  139.) 


MAURY  I.  DIGGS,  Petitioner, 

V. 

UNITED  STATES.  (No.  168.) 


L.  T.  HAYS,  Petitioner, 

V. 

UNITED  STATES.  (No.  464.) 

(See  S.  C.  Reporter's  ed.  470T50d.) 

Statutes  —  oonstmction  —  name  of  met 
—  committee  report. 

1.  The  name  given  to  a  congressional 
enactment  by  way  of  designation  or  descrip- 
tion in  the  act  or  the  report  of  the  com- 
mittee accompanying  the  introduction  of  the 
bill  into  the  House  of  Representatives  can- 
not change  the  plain  implication  of  the 
words  of  the  statute. 

[For  other  caAes.  see  statutes,  164-160,  249- 
255,  354-372,  in  Digest  Sap.  Ct.  1908.] 

Prostitution    —    white    slave    traffic   ^ 

nonmeroenary  transportation. 

2.  Transportation  of  a  woman  in  inter- 
state commerce  in  order  that  she  may  be 
debauched  or  become  a  mistress  or  con- 
cubine, although  unaccompanied  by  the  ex- 
pectation of  pecuniary  gain,  is  condemned 
by  the  provisions  of  the  White  Slave  Traffic 
Act  of  June  25,  1910  (36  Stat,  at  L.  825, 
chap.  395,  Comp.  Stat.  1913,  §  8812),  mak- 
ing it  an  offense  knowingly  to  transport  )Dr 
cause  to  be  transported  in  interstate  com- 
merce any  woman  or  girl  for  the  purpose 
of  prostitution  or  debauchery,  or  for  any 
other  immoral  purpose,  or  with  the  intent 
or  purpose  to  induce  such  woman  or  girl 
to  become  a  prostitute,  or  to  give  herself 
up  to  debauchery,  or  engage  in  any  other 
immoral  practice. 

Commerce    —    power    of    Ck>ngre88    •« 
white  slave  traffic. 

3.  Construing  as  applicable  to  trans- 
portation, unaccompanied  by  the  expecta- 
tion of  pecuniary  gain,  the  provisions  of  the 
White  Slave  Traflic  Act  of  June  25,  1910 
(36  Stat,  at  L.  825,  chap.  395,  Comp.  Stat 
1913,  §  8812),  making  criminal  the  trans- 

Note. — On  construction  of  statutes, 
generally, — see  notes  to  Riggs  v.  Palmer, 
5  L.R.A.  340;  United  States  v.  Saunders, 
22  L.  ed.  U.  S.  736;  Maillard  v.  Law- 
rence,  14  L.  ed.  U.  S.  925;  and  Blake  v. 
National  City  Bank,  23  L.  ed.  U.  S.  119. 

On  the  construction,  applicability,  and 
effect  of  congressional  White  Slave 
Traffic  Act — see  note  to  Johnson  v. 
United  States,  L.R.A.1915A,  862. 

As  to  use  of  title  of  act  as  an  aid  in 
its  construction — see  note  to  People  ex 
rel.  Hart  v.  McElroy,  2  L.R.A.  610. 

On  cross-examination  of  defendant  in 
criminal  case — see  note  to  People  ▼. 
Tice,  15  L.R.A.  669. 
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portation  or  the  causing  to  be  transported, 
or  tbe  obtaining,  aiding,  or  assisting  in  the 
transportation  in  interstate  commerce  of 
women  or  girls  for  the  purpose  of  prostitu- 
tion, debauchei-y,  or  other  immoral  purposes, 
does  not  render  the  statute  invalid  as  in  ex- 
cess of  the  constitutional  power  of  Congress 
over  interstate  commerce. 
[For  other  casaH,  see  Commerce,  I.  a.  In 
Digest  Sup.  Ct.  1908.] 

CTriminal  trial  —  accused  as  witness  -* 
comment  on  omissions  In  testimony  — 
self -or  I  mi  nation . 

4.  An  accused  who  takes  the  stand  in 
his  own  behalf  and  voluntarily  testifies  for 
himself  may  not  stop  short  in  his  testimony 
by  omitting  and  failing  to  explain  incrim- 
inating circumstances  and  events  already 
in  evidence  in  which  he  participated,  and 
concerning  which  he  is  fully  informed,  with- 
out subjecting  his  silence  to  the  inferences 
naturally  to  be  drawn  from  it,  and  justify- 
ing comment  by  the  court  in  his  charge  to 
the  effect  that  the  jury  may  take  this  omis- 
sion into  consideration  in  reaching  a  verdict. 
[For  other  cases,  see  Trial,  YII.  c;  Criminal 

Law,  III.  b,  2,  in  Digest  Sap.  Ct.  1908.] 

Appeal  —  refusal  to  instruct  —  testi- 
mony of  accomplices. 

5.  A  conviction  under  the  White  Slave 

Traffic  Act  of  June  25,  1010    (36  Stat,  at 

L.  82.5,  chap.  .306,  Comp.  Stat.  1013,  §  8812), 

making  criminal  the  transportation  or  the 

causing*  to  be  transported,  or  the  obtaining, 

aiding,  or  assisting  in  the  transportation  in 

interstate  commerce  of  women  or  girls  for 

the  purpose  of  prostitution,  debauchery,  or 

other  immoral  purposes,  will  not  be  reversed 

because  of  the  refusal  of  the  trial  court  to 

instruct  the  jury  that  the  testimony  of  the 

women  was  that  of  accomplices,  and  was  to 

be  received  with  great  caution,  and  to  be 

believed  only  when  corroborated  by  other 

testimony. 

[For  other  cases,  see  Appeal  and  Brror,  6127- 
6147,  in  Digest  Sup.  Ct   1908.] 

[Noa.  130,  163,  and  464.] 

Argued  November  18  and  14,  1016.    Decided 
January  16,  1017. 

TWO  WRITS  of  Certiorari  to  the 
United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  review 
judgments  which  afitoned  convictions  in 
the  District  Court  of  the  United  States 
for  the  Northern  Dbtrict  of  California 
of  violations  of  the  White  Slave  Traffic 
Act.    Ai&rmed.    Also 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Dis- 
trict Court  for  the  Western  District  of 
Oklahoma  of  a  violation  of  the  White 
Slave  Traffic  Act.    AfKrmed. 

See  same  ease  below,  in  Noa.  139  and 
•1  li.  ed. 


163,  136  C.  C.  A.  147,  220  Fed.  645,  in 

No.  464,  145  C.  C.  A.  294,  231  Fed.  106. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  W.  Bailey  argued  the 
cause,  and,  with  Messrs.  Marshall  B. 
Woodworth  and  Robert  T.  Devlin,  filed 
a  brief  for  petitioners  in  Nos.  139  and 
163: 

The  trial  court  erred  in  charging  the 
jury  to  the  effect  that  if  he  (defendant) 
has  failed  to  deny  or  explain  acts  of 
an  incriminating  nature  that  the  evi- 
dence of  the  prosecution  tends  to  estab- 
lish against  him,  such  failure  may  not 
only  be  commented  upon,  but  may  be 
considered  by  the  jury  with  all  the  other 
circumstances  in  reaching  their  conclu- 
sion as  to  his  guilt  or  innocence,  since 
it  is  a  legitimate  inference  that  could 
he  have  truthfully  denied  or  explained 
the  incriminating  evidence  against  him, 
he  would  have  done  so. 

BaUiet  v.  United  States,  64  C.  C.  A. 
201,  129  Fed.  689;  Myrick  v.  United 
States,  134  C.  C.  A.  619,  219  Fed.  1; 
Leonard  v.  Territory,  2  Wash.  Terr.  381, 
7  Pac.  872;  Williams  v.  United  States, 
168  U.  S.  382,  42  L.  ed.  509,  18  Sup.  Ct. 
Rep.  92;  McKnight  v.  United  States,  54 
C.  C.  A.  358,  115  Fed.  972;  Cooley, 
Const.  Lim.  p.  317.  * 

It  is  an  elementary  and  fundamental 
law  of  the  land  that  a  person  accused 
of  crime  is  presumed  to  be  innocent. 

Coffin  V.  United  States,  156  U.  S.  432, 
459-461,  39  L.  ed.  481,  493,  15  Sup.  Ct. 
Rep.  394;  Kirby  v.  United  States,  174 
U.  S.  47,  43  L.  ed.  890,  19  Sup.  Ct.  Rep. 
574,  11  Am.  Crim.  Rep.  330;  Davis  v. 
United  States,  160  U.  S.  469,  40  L.  ed. 
499,  16  Sup.  Ct.  Rep.  353;  9  Enc.  U.  S. 
Sup.  Ct.  Rep.  p.  623;  Lilienthal  v.  United 
States,  97  U.  S.  267,  24  L.  ed.  905. 

The  burden  of  proof  is  always  upon 
the  prosecution.  This  burden  of  proof 
never  shifts  in  a  criminal  case.  The  is- 
sue is  always  single,  and  it  relates,  not 
to  the  defendant's  innocence,  but  to  his 
guilt. 

Coffin  V.  United  States,  156  U.  S.  432, 
39  L.  ed.  481, 15  Sup.  Ct.  Rep.  394;  Mc- 
Knight V.  United  States,  54  C.  C.  A. 
358,  115  Fed.  972;  Balliet  v.  United 
States,  64  C.  C.  A.  201,  129  Fed.  689, 
People  V.  McWhorter,  93  Mich:  641,  53 
N.  W.  780 ;  Baker  v.  State,  80  Wis.  421, 
50  N.  W.  518. 

In  the  United  States  courts  and  in  the 
courts  of  some  of  the  states,  independ- 
ently of  statute,  and  especially  in  Cali- 
fornia, the  right  of  cross-examination 
is  restricted  to  matters  inquired  of  in 

chief. 

44S 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbbii, 


12  Cyc.  677,  678;  People  v.  McGungill, 
41  Cal.  429;  People  v.  Sanders,  114  CaL 
216,  46  Pac.  163;  State  v.  Elmer,  116 
Mo.  401,  22  S.  W.  369;  State  v.  Fair- 
lamb,  121  Mo.  137,  26  S.  W.  896 ;  State 
^.  Baldoser,  88  Iowa,  66,  66  N.  W.  97; 
Balliet  v.  United  States,  64  C.  C.  A.  201, 
129  Fed.  689;  United  SUtes  t.  Mnllaney, 
32  Fed.  370;  State  ▼.  Saunders,  14  Or. 
300,  12  Pac.  441;  People  v.  O^rien,  66 
CaL  602,  6  Pac.  696. 

In  those  states  where  the  accused  is 
subject  to  cross-examination  only  as  to 
those  matters  testified  to  on  his  direct 
examination,  the  prosecution  cannot  com- 
ment upon  his  silence  on  cross-examina- 
tion as  to  matters  not  touched  upon  in 
direct  examination. 

Cooley,  Const.  lim.  6th  ed.  384-386; 
SUte  V.  Lurch,  12  Or.  99,  6  Pac.  669; 
SUte  V.  Graves,  96  Mo.  610,  8  S.  W. 
739;  People  v.  O'Brien,  66  CaL  602,  6 
Pac  696;  Gale  v.  People,  26  Mich.  167; 
Fitzpatrick  v.  United  States,  178  U.  8. 
304,  44  L.  ed.  1078,  20  Sup.  Ct.  Rep. 
944;  Balliet  v.  United  States,  64  C.  C. 
A.  201, 129  Fed.  689;  People  v.  Sanders, 
114  CaL  216,  46  Pac.  163;  People  v.  Mc- 
Gungill, 41  Cal.  429;  People  v.  Tyler, 
36  CaL  627;  State  v.  Elmer,  116  Mo.  401, 
22  S.  W.  369;  State  v.  Fairlamb,  121  Mo. 
160,  26  S.  W.  896;  12  Cyc.  677,  678. 

Failure  to  explain  can  be  against  any- 
one only  when  there  is  an  obligation  to 
explain.  To  found  an  adverse  presump- 
tion upon  such  failure  is  to  impose  an 
obligation  to  explain.  The  party  is 
forced  to  testify.  Though  silent,  he 
speaks  in  condemnation  of  himself.  In 
tiiis  case  the  facts  shown  did  not,  as 
matter  of  law,  prove  the  guilt.  That 
remained  a  question  of  fact  to  be  de- 
termined in  view  of  the  inherent,  natural 
tendency  of  the  facts  upon  the  one  side, 
and  against  this  was  always  to  be  con- 
sidered, even  though  there  was  nothing 
more,  the  presumption  of  defendant's 
innocence.  This  presumption  was  evi- 
dence in  favor  of  the  accused. 

Coffin  V.  United  States,  166  U.  S.  432, 
39  L.  ed.  481,  16  Sup.  Ct.  Rep.  394; 
Kirby  v.  United  States,  174  U.  S.  47,  43 
L.  ed.  890,  19  Sup.  Ct.  Rep.  674,  11  Am. 
Crim.  Rep.  330. 

The  defendant  having  the  right  to  re- 
main silent  altogether,  and  there  being 
no  presumption  against  him  because  of 
his  silence,  what  was  the  consequence  of 
his  testifying  at  allT  Simply  this — he 
put  himself  in  the  position  of  a  witness 
and  exposed  himself  to  proper  cross- 
examination. 

Fitzpatrick  v.  United  States,  178  U.  S. ' 
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304,  316,  44  L.  ed.  1078,  1083,  20  Sup. 
Ct.  Rep.  944. 

It  is  error  to  permit  a  prosecuting  at- 
torney to  examine  defendant,  when  upon 
the  witness  stand,  upon  matters  not  tes- 
tified to  by  him  in  his  evidence  in  chief, 
it  is  certainly  equally  erroneous  for  the 
prosecuting  attorney  to  comment  upon 
matters  which  could  not  properly  be 
elicited  upon  such  cross-examination; 
and,  if  that  be  so,  it  is  equally  highly 
improper  for  the  trial  judge  to  instruct 
the  jury  that  they  may  take  into  consid- 
eration, in  reaching  their  conclusion  as 
to  the  g^ilt  or  innocence  of  the  defend- 
ant, the  fact  that  he  has  failed  to  deny 
or  explain  acts  of  an  incriminating  char- 
acter, as  to  which  he  could  not  prop- 
erly be  interrogated  on  cross-examina- 
tion. 

State  V.  Lurch,  12  Or.  99,  6  Pac.  408; 
Gale  V.  People,  26  Mich.  167;  State  v. 
Graves,  96  Mo.  610,  8  S.  W.  739. 

The  court  erred  in  its  refusal  to  in- 
struct the  jury,  as  requested  by  counsel 
for  the  defendant;  (1)  to  determine 
from  all  the  evidence  and  circumstances 
in  the  case,  under  appropriate  instruc- 
tions, whether  Marsha  Warrington  and 
Lola  Norris,  or  either  of  them,  were  ac- 
complices of  the  defendant;  (2)  if  the 
jury  should  arrive  at  the  conclusion, 
under  such  instructions,  that  Marsha 
Warrington  and  Lola  Norris,  or  either 
of  them,  were  accomplices  of  the  defend- 
ant, then  to  further  instruct  them  that 
the  testimony  of  an  accomplice  should 
be  received  with  caution  and  weighed 
and  scrutinized  with  great  care  by  the 
jury;  and  (3)  the  jury  should  not  regard 
the  evidence  of  an  accomplice  unless 
she  is  confirmed  and  corroborated  in 
some  material  parts  of  her  evidence. 

United  States  v.  Ybanez,  63  Fed.  636; 
12  Cyc.  447,  448,  463,  468,  469;  People 
V.  Coffey,  161  Cal.  433,  39  L.R.A.(N.S.) 
704,  119  Pac.  901;  Bennett  v.  United 
States,  227  U.  S.  333,  67  L.  ed.  631,  33 
Sup.  Ct.  Rep.  288;  United  States  v. 
Holte,  236  U.  S.  140,  69  L.  ed.  604,  L.R.A. 
1916D,  281,  36  Sup.  Ct.  Rep.  271 ;  Craw- 
ford V.  United  States,  212  U.  S.  183,  204, 
63  L.  ed.  466,  474,  29  Sup.  Ct.  Rep.  260, 
16  Ann.  Cas.  392;  United  States  v.  Flem- 
ming,  18  Fed.  907;  United  States  v.  Har- 
ries, 2  Bond,  311,  Fed.  Cas.  No.  16,309; 
United  States  v.  Smith,  2  Bond,  323,  Fed. 
Cas.  No.  16,322;  United  States  v.  Mc- 
Kee,  3  Dill.  646,  Fed.  Cas.  No.  16,686; 
United  States  v.  Lancaster,  2  McLean, 
431,  Fed.  Cas.  No.  16,666 ;  United  States 
V.  Reeves,  38  Fed.  404;  United  States  v. 
Van  Leyven,  66  Fed.  78;  United  States 
V.  Sykes,  68  Fed.  1004;  United  SUtes 
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7.  Kessler,  Baldw.  22,  Fed.  Caa.  No. 
15,528;  United  States  v.  Sacia,  2  Fed. 
754;  People  v.  Bonney,  98  Cal.  278,  33 
Pac.  98;  United  States  v.  Babcock,  3 
DilL  581,  Fed.  Cas.  No.  14,487;  United 
States  V.  Goldberg,  7  Biss.  175,  Fed. 
Cas.  No.  15,223;  Blashfleld,  Instructions 
to  Juries,  p.  485;  Solander  v.  People,  2 
Colo.  48;  Cheatham  v.  State,  67  Miss. 
335,  19  Am.  St.  Rep.  310,  7  So.  204; 
People  V.  Sternberg,  111  Cal.  11,  43  Pac. 
201;  People  v.  Strybe,  4  Cal.  Unrep. 
505,  36  Pac.  3;  United  States  v.  Never- 
son,  1  Mackey,  152;  United  States  v. 
Bicksler,  1  Mackey,  341;  State  v.  Hyer, 
39  N.  J.  L.  598;  State  v.  Haney,  19 
N.  C.  (2  Dev.  ft  B.  L.)  390;  State  v. 
Miller,  97  N.  C.  484,  2  S.  E.  363;  Hanley 
▼.  United  States,  59  C.  C.  A.  153,  123 
Fed.  849 ;  Martin  y.  State,  36  Tex.  Crim. 
Rep.  632,  36  S.  W.  587,  38  S.  W.  194. 

The  issue  in  the  ease  at  bar  was:  Did 
the  defendant  transport  Marsha  War- 
rington to  be  and  become  the  concubine 
and  the  mistress  of  the  defendant  f 

But  the  lower  court  assumed,  aa  a 
matter  of  law,  that  if  the  jury  should 
find  that  the  defendant  and  Caminetti 
cohabited  with,  slept  with,  or  seduced 
the  women,  that  in  any  such  event  they 
were  guilty  as  charged. 

This  portion  of  the  charge  invaded 
the  province  of  the  jury.  It  took  away 
from  the  consideration  of  the  jury  the 
only  issue  in  the  case,  and  left  that  body 
with  nothing  to  do  but  return  a  verdict 
of  guilty. 

Instructions  l^ally  correct  in  them- 
selves as  independent  propositions,  or  as 
applied  to  an  appropriate  state  of  facts, 
are  erroneous  if  applied  to  a  state  of 
facts  to  which  they  are  not  adapted. 

Pond  V.  William,  1  Gray,  630;  Wright 
V.  Old  Colony  &  F.  River  R.  Co.  9  Gray, 
413;  Brightman  v.  Eddy,  97  Mass.  478. 

They  tend  to  mislead  the  jury  either 
into  the  supposition  that  a  proper  state 
of  facts  exists  to  which  the  propositions 
are  to  be  applied  by  them,  or  into  draw- 
ing the  suggested  inference  from  facts 
which  do  not  authorize  it. 

Com.  v.  Maloney,  113  Mass.  211. 

The  trial  court  gave  to  the  words 
"concubine"  and  "mistress,"  in  the  in- 
dictment, to  wide  a  meaning. 

Suslak  V.  United  States,  130  C.  C.  A. 
391,  213  Fed.  913. 

Under  the  peculiar  circumstances  of 
the  case  at  bar,  the  jury .  should  have 
been  clearly  instructi^d  that  the  fact  that 
the  dcfondnnt  may  have  been  guilty  of 
some  other  ofTense,  or  general  immoral 
conduct,  other  than  that  charged  in  the 
indictment  and  denounced  by  the  White- 
st L.  ed. 


Slave  Traffic  Act,  should  not  influen'^e 
their  judgments  in  considering  his  guilt 
or  innocence  on  the  charge  upon  which 
he  was  being  tried. 

People  V.  Becker,  210  N.  Y.  274,  104 
N.  E.  396;  Stuart  v.  People,  73  111. 
20. 

An  instruction  which  is  calculated  to 
confuse  and  mislead  the  jury  should 
not  be  given.  And  if  the  instruction  of 
the  court  be  given  in  terms  which  may 
have  misled  the  jury,  it  is  ground  for 
reversal;  especially  if  it  appears  that 
they  were  actually  misled. 

7  Enc.  U.  S.  Sup.  Ct.  Rep.  p.  33,  §  9. 

The  undue  probative  importance 
placed  by  the  prosecution  and  trial  judge 
upon  the  blood-stained  sheet  taken  from 
the  Reno  cottage  distorted  and  in- 
fluenced the  minds  of  the  jury  to  such 
an  extent  as  to  deprive  defendant  of  a 
fair  and  impartial  trial,  and  also  con- 
stituted gross  misconduct  on  part  of  the 
prosecuting  attorneys  and  the  trial 
judge. 

Waldron  v.  Waldron,  156  U.  S.  361, 
383,  39  L.  ed.  453,  459,  15  Sup.  Ct  Rep. 
383;  Johnson  v.  United  States,  L.R.A. 
1915A,  862,  131  C.  C.  A.  613,  215  Fed. 
684. 

The  misconduct  of  counsel  during  their 
opening  and  closing  arguments  deprived 
the  accused  of  a  fair  and  impartial 
trial. 

People  V.  Hail,  25  CaL  App.  342,  143 
Pac.  803;  Wells  v.  State,  —  Tex.  Crim. 
Rep.  — ,  145  S.  W.  950;  Wilson  v.  State, 
87  Neb.  638,  128  N.  W.  38;  People  v. 
Crosby,  17  Cal.  App.  518,  120  Pac.  441; 
Texas  Baptist  University  v.  Patton,  — 
Tex.  Civ.  App.  — ,  145  S.  W.  1065;  Col- 
lins  V.  State,  100  Miss.  435,  56  So.  527; 
Parker  v.  SUte,  11  Ga.  App.  251,  75  S. 
E.  437;  Com.  v.  Nicely,  130  Pa.  261,  18 
Atl.  737;  Watson  v.  State,  7  Okla.  Crim. 
Rep.  590,  124  Pac.  UOl;  WiUiams  v. 
United  States,  168  U.  S.  382,  398,  42  L. 
ed.  509,  515,  18  Sup.  Ct.  Rep.  92;  Hall 
V.  United  States,  150  U.  S.  76,  82,  37  L. 
ed.  1003,  1007,  14  Sup.  Ct.  Rep.  22; 
Graves  v.  United  States,  150  U.  S.  118, 
37  L.  ed.  1021,  14  Sup.  Ct.  Rep.  40; 
People  V.  Warr,  22  Cal.  App.  663,  136 
Pac.  304;  Brailaford  v.  States,  71  Tex. 
Crim.  Rep.  113,  158  S.  W.  541 ;  Miller  v. 
State,  8  Ga.  App.  540,  69  S.  E.  922; 
Territory  v.  Cordova,  11  N.  M.  367,  68 
Pac.  919;  State  v.  Blackman,  108  La. 
121,  92  Am.  St.  Rep.  377,  32  So.  334,  14 
Am.  Crim.  Rep.  37;  People  v.  Bissert, 
172  N.  Y.  643,  65  N.  E.  1120;  Ward  v. 
State,  77  Ark.  19,  90  S.  W.  619;  Ivcy  v. 
State,  113  Ga.  1062,  54  L.R.A.  459,  39 
S.  E.  423,  14  Am.  Crim.  Rep.  22;  State 
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▼.  Proctor,  86  Iowa,  699,  53  N.  W.  424; 
People  V.  Bowers,  79  Cal.  416,  21  Pac. 
752;  People  v.  Ah  Len,  92  Cal.  282,  27 
Am.  St.  Rep.  103,  28  Pac.  286;  Tucker 
V.  Henniker,  41  N.  H.  319;  People  v. 
MuD,  167  N.  Y.  247,  60  N.  E.  629;  Cox 
V.  Territory,  2  Okla.  Crim.  Rep.  668, 
104  Pac.  378;  People  v.  Becker,  210  N. 
Y.  274,  104  N.  E.  396,  12  Cyc.  571,  574; 
1  Hayne,  New  Tr.  &  App.  pp.  245,  250; 
3  Wigmore,  Ev.  §  1808;  People  v.  Lee 
Chuck,  78  Cal.  317,  20  Pac.  719,  8  Am. 
Crim.  Rep.  434;  State  v.  Irwin,  9  Idaho, 
35,  60  L.R.A.  716,  71  Pac.  608,  13  Am. 
Crim.  Rep.  620;  People  v.  Carr,  64  Mich. 
702,  31  N.  W.  590;  People  v.  Dane,  59 
Mich.  650,  26  N.  W.  781 ;  People  v.  Der- 
bert,  138  Cal.  467,  71  Pac.  564;  Newby  v. 
People,  28  Colo.  16,  62  Pac.  1035;  Flint 
V.  Com.  81  Ky.  186,  23  S.  W.  346;  Leahy 
V.  State,  31  Neb.  566,  48  N.  W.  390; 
Randall  v.  State,  132  Ind.  539,  32  N.  E. 
305;  Smith  v.  People,  8  Colo.  457,  8 
Pac.  920,  5  Am.  Crim.  Rep.  615;  State 
V.  Hannett,  54  Vt.  83,  4  Am.  Crim.  Rep. 
38;  Garlitz  y.  State,  71  Md.  293,  4 
L.R.A.  601,  18  Atl.  39;  Martin  v.  State, 
63  Miss.  505,  56  Am.  Rep.  813;  Perkins 
V.  Guy,  55  Miss.  153,  30  Am.  Rep.  510; 
Cavanah  v.  State,  56  Miss.  299;  Brown 
V.  Swineford,  44  Wis.  282,  28  Am.  Rep. 
582;  State  v.  Smith,  75  N.  C.  306,  1 
Am.  Crim.  Rep.  306;  Fer^son  v.  State, 
49  Ind.  33,  1  Am.  Crim.  Rep.  582;  New- 
ton V.  State,  21  Fla.  53 ;  State  v.  Under- 
wood, 77  N.  C.  502;  Combs  v.  State,  75 
Ind.  221;  People  v.  Barker,  10  N.  Y. 
Crim.  Rep.  112,  17  N.  Y.  Supp.  16 ;  Ful- 
ler V.  State,  30  Tex.  App.  559,  17  S.  W. 
1108. 

Misconduct  of  counsel  for  the  prose- 
cution during  the  trial,  permitted  and 
condoned  by  the  trial  ju<^e,  prejudiced 
defendant  and  his  case  to  such  an  ex- 
tent with  the  jury  as  to  deprive  him 
of  a  fair  and  impartial  trial. 

People  V.  Moyer,  77  Mich.  571,  43  N. 
W.  928;  3  Wigmore,  Ev.  §  1808;  John- 
son V.  United  States,  L.R.A.1915A,  862, 
131  C.  C.  A.  613,  215  Fed.  686. 

The  trial  court  erred  in  compelling  the 
defendant  to  testify  to  certain  matters 
which  were  not  the  proper  subject  of 
cross-examination. 

Montgomery  v.  ^tna  L.  Ins.  Co.  38  C. 
C.  A.  553,  97  Fed.  913;  Northern  P.  R. 
Co.  V.  Urlin,  158  U.  S.  271,  39  L.  ed. 
977,  15  Sup.  Ct.  Rep.  840;  Philadelphia 
&  T.  R.  Co.  V.  Stimpson,  14  Pet.  448, 
461,  10  L.  ed.  535,  542;  Moxie  Nerve- 
Pood  Co.  V.  Beach,  35  Fed.  465;  Har- 
vold  V.  Oklahoma,  94  C.  C.  A.  415,  169 
Fed.  47,  17  Ann.  Cas.  868;  Goddard  v. 
Crefield  Mills,  21  C.  C.  A.  530,  75  Fed. 
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818;  United  States  v.  Mullaney,  32  Fed. 
370;  Tingle  v.  United  States,  30  C.  C. 
A.  666,  58  U.  S.  App.  140,  87  Fed. 
320;  BaUew  v.  United  States,  160  U.  S. 
187,  191,  192,  40  L.  ed.  388,  390,  391, 

16  Sup.  Ct.  Rep.  263. 

Defendant  was  entitled  to  an  examina- 
tion of  the  talesmen  which  would  have 
permitted  an  intelligent  use  of  his  per- 
emptory challenges.  The  denial  of  such 
right  by  the  trial  court  in  this  case  con- 
stitutes reversible  error,  defendant  hav- 
ing thereby  been  deprived  of  a  fair  and 
impartial  trial. 

State  V.  Steeves,  29  Or.  85,  43  Pac 
947;  24  Cyc.  338. 

The  credibility  of  Marsha  Warring- 
ton, the  weight  to  be  given  her  evidence, 
her  motives  in  testifying,  whether  or 
not  she  had  been,  or  appeared  to  be, 
acting  under  the  influence  of  anyone  in 
giving  her  testimony,  whether  or  not  any 
promise  of  immunity  had  been  offered 
to  her,  or  any  hope  held  out  to  her  that 
she  might  have  leniency  in  any  criminal 
proceeding  against  her, — all  these  mat- 
ters were  for  the  jury  to  pass  upon  in 
determining  what  weight  and  credibility 
to  attach  to  her  testimony. 

Cochran  v.  State,  113  Ga.  726,  39  S. 
E.  332. 

The  jury  should  have  been  instructed 
very  fully  upon  the  law  of  circum- 
stantial evidence. 

People  V.  Nelson,  85  Cal.  421,  24  Pac. 
1006;  State  v.  Lucas,  122  Iowa,  141,  97 
N.  W.  1007;  People  v.  Anthony,  56  Cal. 
397;  People  v.  Ah  Chung,  54  Cal.  402; 
State  V.  Gatlin,  170  Mo.  354,  70  S.  W. 
885;  Longley  v.  Com.  99  Va.  807,  37  S. 
E.  339;  Benton  v.  State,  78  Ark.  284, 
94  S.  W.  688. 

The  trial  court's  instruction  to  the 
jury  was  entirely  too  strong,  and 
amounted  practically  to  an  instruction 
to  convict. 

Breese  v.  United  States,  48  C.  C.  A. 
36,  108  Fed.  804;  People  v.  Becker,  210 
N.  Y.  274,  104  N.  E.  396. 

The  legal  presumption  is  that  error 
produces  prejudice,  and  it  is  only  when 
the  fact  so  clearly  appears  as  to  be  be- 
yond doubt  that  an  error  challenged  did 
not  prejudice,  and  could  not  have 
prejudiced,  the  complaining  party,  that 
the  rule  that  error  without  prejudice  is 
no  ground  for  reversal  is  applicable. 

Pettine  v.  New  Mexico,  119  C.  C.  A. 
581,  201  Fed.  492 ;  Deery  v.  Cray,  5  Wall. 
795,  18  L.  ed.  653 ;  Peek  v.  Heurich,  167 
U.  S.  624,  629,  42  L.  ed.  302,  304,  17 
Sup.  Ct.  Rep.  927;  Smith  v.  Shoemaker, 

17  Wall.  630,  639,  21  L.  ed.  717,  719; 
Moores  v.  Citizens  Nat.  Bank,  104  U.  S. 

243  U.  S. 
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e25,  630,  26  L.  ed.  870,  872;  Gilmer 
V.  Higley,  110  U.  S.  47,  60,  28  L.  ed.. 
62,  63,  3  Sup.  Ct.  Rep.  471 ;  Vicksburg  & 
M.  R.  Co.  V.  O'Brien,  119  U.  S.  99,  103, 
30  L.  ed.  299,  7  Sup.  Ct.  Rep.  118;  Mexia 
V.  Oliver,  148  U.  S.  664,  673,  37  L.  ed. 
602,  604,  13  Sup.  Ct.  Rep.  754;  Boston 
ft  A.  R.  Co.  V.  O'Reilly,  168  U.  S.  334, 
337,  39  L.  ed.  1006,  1008,  16  Sup.  Ct. 
Rep.  830;  Atchison,  T.  ft  S.  F.  R.  Co. 
V.  McClurg,  8  C.  C.  A.  322, 19  U.  S.  App. 
346,  69  Fed.  860;  National  Masonic  Acci. 
Asso.  V.  Shryock,  20  C.  C.  A.  3,  36  U.  S. 
App.  658,  73  Fed.  774;  Choctaw,  0.  ft 
G.  R.  Co.  V.  HoUoway,  52  C.  C.  A.  260, 
114  Fed.  458;  Armour  ft  Co.  v.  Russell, 
6  L.R.A.(N.S.)  602,  76  C.  C.  A.  416, 144 
Fed.  614;  People  v.  Becker,  210  N.  Y. 
274,  104  N.  E.  396;  Balliet  v.  United 
SUtes,  64  C.  C.  A.  201,  129  Fed.  689. 

The  court  erred  in  not  granting  the 
motion  made  on  behalf  of  the  defendant 
at  the  outset  of  the  case  to  transfer  the 
trial  of  the  case  to  Sacramento,  where 
the  offenses  were  charged  in  the  indict- 
ment to  have  occurred,  and  where  the 
defendant  and  the  principal  witnesses  all 
resided. 

People  V.  Powell,  87  Cal.  348, 11  L.R.A. 
76,  26  Pac.  481. 

The  White  Slave  Act  is  unconstitu- 
tional. 

Persons  are  not  subjects  of  commerce. 

New  York  v.  Miln,  11  Pet.  102,  9  L. 
ed.  648;  License  Cases,  6  How.  604,  12 
L.  ed.  266;  Bowman  v.  Chicago  ft  N. 
W.  R.  Co.  126  U.  S.  489,  31  L.  ed.  708, 1 
Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
689,  1062. 

The  only  power  Congress  has  over  any 
person  is  while  such  person  is  in  tr'ansitu. 

Lemmon  v.  People,  26  Barb.  270, 
aflirmed  in  20  N.  Y.  662. 

Commerce  among  the  several  states 
shall  be  ''free  and  untrammeled.''      • 

Welton  V.  Missouri,  91  U.  S.  276,  23 
L.  ed.  347;  Hall  v.  DeCuir,  96  U.  S.  486, 
24  L.  ed.  647;  Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  ed.  666;  Passenger 
Cases,  7  How.  283,  12  L.  ed.  702;  King 
V.  American  Transp.  Co.  1  Flipp.  1,  Fed. 
Cas.  No.  7,787;  Boyce  v.  Anderson,  2 
Pet.  160,  7  L.  ed.  379. 

The  White  Slave  Traffic  Act  was  in- 
tended by  Congress  to  apply  only  to 
cases  of  commercialized  vice  or  of 
"white  slavery,"  and  not  to  "des  affaires 
de  cceur"  or  escapades  such  as  the  facts 
disclose  in  the  case  at  bar. 

Sedgw.  Stat,  ft  Const.  Law.  pp.  241, 
242;  Consrressional  Record,  vol.  50,  pp. 
3368,  3370,  3371;  Bishop,  Statutory 
Crimes,  3d  ed.  §  70;  2  Lewis's  Sutherland 
Stat.  Constr.  2d  ed.  §  347;  United  States 
•1  li.  ed. 


V.  Bitty,  208  U.  S.  393,  52  L.  ed.  543,  28 
Sup.  Ct.  Rep.  396;  Standard  Diet. 
'White  Slave;"  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  457, 
36  L.  ed.  226,  12-  Sup.  Ct.  Rep.  511; 
Century  Diet.  "Slave,"  "Slave-Trade," 
"Trade,"  "Traffic;"  United  States  v. 
Poland,  145  C.  C.  A.  630,  231  Fed.  817; 
Congressional  Record,  vol.  50,  pp.  3364 
et  seq.;  People  v.  Draper,  169  App.  Div. 
479,  154  N.  Y.  Supp.  1034. 

Where  the  language  of  a  statute  is  am- 
biguous or  doubtful,  it  is  well  settled 
that  resort  may  be  had  to  the  history  of 
the  act.  Both  the  debates  and  the  re- 
ports of  committees  may  be  consulted 
for  the  purpose  of  ascertaining  the  gen- 
eral object  of  the  legislation  proposed 
and  the  evils  sought  to  be  remedied. 

36  Cyc.  1138,  1139;  Church  of  the 
Holy  Trinity  v.  United  States,  143  U. 
S.  457,  36  L.  ed.  226,  12  Sup.  Ct.  Rep. 
611;  United  States  v.  Poland,  146  C.  C. 
A.  630,  231  Fed.  817. 

Even  the  title  of  the  act  may  be 
referred  to  as  tending  to  throw  light 
upon  the  legislative  intent  of  its  scope 
or  operation. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  467,  36  L.  ed.  226, 
12  Sup.  Ct.  Rep.  611;  Binns  v.  United 
States,  194  U.  S.  486,  48  L.  ed.  1087,  24 
Sup.  Ct.  Rep.  816;  Coosaw  Min.  Co.  v. 
South  Carolina,  144  U.  S.  663,  36  L.  ed. 
542,  12  Sup.  Ct.  Rep.  689;  People  v. 
Draper,  169  App.  Div.  479,  164  N.  Y. 
Supp.  1034. 

In  ascertaining  the  intent  of  a  statute, 
the  remarks  of  the  member  in  charge  of 
the  bill  are  especially  important  and  of 
value 

36  Cyc.  1138,  1139 ;  United  States  v. 
Wilson,  58  Fed.  768;  Ex  parte  Farley, 
40  Fed.  66. 

Congressional  intent  is  shown  by  the 
contemporaneous  construction  gpiven  the 
act  by  the  executive  departments  of 
the  government. 

United  States  v.  Alabama  Q.  S.  R.  Co. 
142  U.  S.  621,  35  L.  ed.  1136,  12  Sup. 
Ct.  Rep.  306;  United  States  v.  Finnell, 
186  U.  S.  236,  244,  46  L.  ed.  890,  893, 
22  Sup.  Ct.  Rep.  633;  New  York  v.  New 
York  C.  R.  Co.  193  N.  Y.  643,  86  N.  E. 
565;  36  Cyc.  1139, 1142. 

The  word  "commerce,"  as  employed  by 
the  framers  of  the  Constitution,  implies 
a  means  to  a  financial,  pecuniary,  or 
other  like  remunerative  end, — traffic  or 
trade  for  emolument  or  compensation. 
This  meaning  is  basal.  We  unconscious- 
ly imply  such  meaning  whenever  we 
employ  the  word. 

Bl.  Com.  pp.  273  to  278,  subd.  5;  1 
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Kent,  Com.  pp.  32-34,  431-439;  United 
States  V.  Hoke,  187  Fed.  992;  Keller  v. 
United  States,  213  U.  S.  138,  53  L.  ed. 
737,  29  Sup.  Ct.  Rep.  470,  16  Ann.  Cas. 
1066;  Black,  Const.  Law,  3d  ed.  391, 
392;  Freund,  Pol.  Power,  §  65;  Bishop, 
Statutory  Crimes,  3d  ed.  §  990;  Tiede- 
man,  Pol.  Power,  §  201. 

Bearing  this  fundamental  definition 
in  mind,  let  us  apply  some  elementary 
rules  of  construction. 

Black,  Const.  Law,  2d  ed.  §§  48,  49; 
Bishop,  Statutory  Crimes,  3d  ed.  §§  75, 
94,  97,  99,  102;  Oakley  v.  Aspinwall,  3 
N.  Y.  568. 

"Prostitution,"  of  course,  refers  to 
commercialized  vice.  The  words  follow- 
ing it,  "debauchery,  or  for  any  other  im- 
moral practice  (purpose),''  under  the 
rule  of  construction  known  as  "ejusdem 
generis,"  where  general  words  follow  the 
enumeration  of  particular  classes  of  per- 
sons or  things,  will  be  construed  as  ap- 
plicable only  to  persons  or  things  of  the 
same  general  nature  or  class  as  those 
enumerated. 

36  Cyc.  1119, 1122. 

This  rule  is  especially  applicable  to 
statutes  defining  crimes  and  regulating 
their  punishment. 

State  V.  Erwin,  91  N.  C.  545;  Lane  v. 
State,  39  Ohio  St.  312;  £z  parte  Mucken- 
fuss,  62  Tex.  Crim.  Rep.  467,  107  S.  W. 
1131 ;  State  v.  Goodrich,  84  Wis.  359,  54 
N.  W.  577;  Reg.  v.  Reid,  30  Ont.  Rep. 
732. 

Likewise,  in  accordance  with  the 
maxim  "nocitur  a  sociis,"  the  meaning  of 
a  word  used  in  a  statute  must  be  con- 
strued in  connection  with  the  words  with 
which  it  is  associated.  Where  several 
words  are  connected  by  a  copulative  con- 
junction, they  are  presumed  to  be  of  the 
same  class,  unless  a  contrary  intention 
appears. 

36  Cyc.  1118,  1119. 

The  White  Slave  Traffic  Act  is  a  high- 
ly  penal  statute  and  it  should  be  strict- 
ly construed;  and  if  there  be  any  doubt 
or  ambiguity  in  some  of  the  verbiage  of 
the  act,  that  doubt  or  ambiguity  should 
be  resolved  against  the  government  and 
in  favor  of  the  individual. 

H.  Hackfeld  &  Co.  v.  United  SUtes, 
197  U.  S.  442,  49  L.  ed.  826,  25  Sup.  Ct. 
Rep.  456. 

Mr.  Harry  0.  Glasser  argued  the  cause 
and  filed  a  brief  for  petitioner  in  No. 
464: 

"Prostitution"  may  be  defined,  general- 
ly, as  the  practice  of  a  female  offering 

her  body  to  an  indiscriminate  intercourse 
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with  men,  as  distinguished  from  sexual 
intercourse  confined  to  one  man. 

People  V.  Demousset,  71  Cal.  611,  12 
Pac.  788,  7  Am.  Crim.  Rep.  1;  State  v. 
Goodwin,  33  Kan.  538,  6  Pac.  899,  5  Am. 
Crim.  Rep.  1;  Carpenter  v.  People,  8 
Barb.  603;  Van  Dalsen  v.  Com.  28  Ky. 
L.  Rep.  238,  89  S.  W.  255;  United  States 
y.  Smith,  35  Fed.  490. 

It  is  sometimes  defined  as  ''common 
lewdness  of  a  woman  for  gain,"  and  the 
"act  of  permitting  a  common  and  in- 
discriminate sexual  intercourse  for  hire.'' 

Bunfill  V.  People,  154  111.  640,  39  N.  E. 
565;  State  v.  Gibson,  111  Mo.  97,  19  S. 
W.  980;  2  Bouvier's  Law  Diet. 

And  by  the  supreme  court  of  Michi- 
gan it  is  said,  "The  word  'prostitution' 
has  no  common-law  meaning." 

People  V.  Cummons,  56  Mich.  544^  23 
N.  W.  215,  6  Am.  Crim.  Rep.  221. 

It  is  in  the  sense  of  enticing  and  cor- 
rupting that  the  word  "debauchery" 
came  into  use  in  our  language. 

Phillips,  New  World  of  Words,  1696. 

As  applied  to  women,  the  word  as  thus 
defined  meant  merely  seduction. 

Koenig  v.  Nott,  2  Hilt.  323. 

It  has  now  acquired  a  twofold  sense; 
that  is,  "to  seduce  and  violate." 

McKenzie,  English  Synonyms,  London, 
1854,  quoting  Worcester's  Diet. 

The  "other  immoral  purpose"  must  be 
one  of  the  same  general  class  or  kind 
as. the  particular  purpose  of  prostitu* 
tion. 

United  States  v.  Bitty,  208  U.  S.  398, 
52  L.  ed.  544,  28  Sup.  Ct.  Rep.  396. 

This  court  will  consider  the  title  of 
an  act,  and  will  consult  the  report  of 
a  committee  in  order  that  the  meaning 
of  a  statute  may  be  made  clear. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12 
Sup.  Ct.  Rep.  511;  Coosaw  Min.  Co.  v. 
South  Carolina,  144  U.  S.  563,  36  L.  ed. 
542,  12  Sup.  Ct.  Rep.  689;  Binns  v. 
United  States,  194  U.  S.  486,  48  L.  ed. 
1087,  24  Sup.  Ct.  Rep.  816. 

A  rule  of  construction  cannot  be  in- 
voked that  does  violence  to  the  intent  of 
the  legislature  in  the  passage  of  the  law, 
and  the  rule  of  construction  adopted  in 
the  Bitty  Case,  supra  (citing  United 
States  V.  Winn,  3  Sumn.  211,  Fed.  Cas. 
No.  16,740,  and  United  States  v.  Morris, 
14  Pet.  464,  10  L.  ed.  543)  is  the  true 
one  by  which  the  construction  we  seek 
to  place  upon  the  White  Slave  Act  must 
be  measured,  and  in  the  application  of 
this  rule  we  believe  that  our  construc- 
tion is  sustained  thereby. 

If  the  acts  of  the  petitioner  are  found 

to  be  within  the  letter  of  the  statute,  due 
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to  a  broad  interpretation  thereof,  but 
are  acts  which  the  whole  history  of  the 
legislation  and  the  life  of  the  American 
people  affirm  could  not  have  been  within 
the  intention  of  the  legislature,  they  are 
therefore  not  within  the  statute,  and  the 
conviction  of  the  petitioner  cannot  be 
sustained. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  8.  457,  36  L.  ed.  226,  12 
Sup.  Ct.  Rep.  511. 

There  being  no  element  in  petitioner's 
ease  to  support  a  conviction  upon  the 
charge  of  inducing  or  enticing  the  girl 
to  permit  herself  to  be  transported  in 
interstate  commerce,  or  of  furnishing 
transportation  therefor,  intending  that 
■he  ^ould  be  induced  or  coerced  to  en- 
gage in  prostitution  or  debauchery,  the 
eonviction,  if  sustained,  must  be  sus- 
tained upon  the  charge  ^other  immoral 
practices.'' 

Johnston  ▼.  United  States,  LAJL 
1915A,  862,  131  G.  C.  A.  613,  215  Fed. 
683. 

The  general  rule  in  framing  indiet- 
ments  is  to  the  effect  that  either  the 
letter  or  the  substance  of  the  statute  de- 
fining the  offense  must  be  followed. 

DeWee's  Case,  Chase,  531,  Fed.  Cas. 
No.  3,848. 

And  although  it  is  frequently  stated 
that  a  sufficient  eharge  of  a  statutory 
offense  is  made  in  the  language  of  the 
statute  creating  it,  such  rule  is  accurate 
only  in  those  cases  in  which  the  statute 
defines  and  describes  the  offense,  and  is 
better  stated  with  such  qualification. 

United  States  ▼.  Ballard,  118  Fed. 
757;  Haynes  v.  United  States,  42  G.  G. 
A.  34,  101  Fed.  718;  United  States  ▼. 
CSumvan,  9  N.  Y.  L^.  Obs.  257,  Fed. 
Gas.  No.  16,974. 

The  words  of  the  statute  must  fully, 
directly,  and  expressly,  without  any  un- 
certainty or  ambiguity,  set  forth  all  the 
elements  necessary  to  constitute  the 
offense  intended  to  be  punished  (Evans 
V.  United  States,  153  U.  S.  584,  38  L.  ed. 
830,  14  Sup.  Ct.  Rep.  934,  9  Am.  Grim. 
Rep.  668 ;  United  States  v.  Garll,  105  U. 
S.  611,  26  L.  ed.  1135,  4  Am.  Grim.  Rep. 
246;  United  States  v.  Marx,  122  Fed. 
964),  and  must  state  all  the  material 
facts  and  circumstances  embraced  in  the 
definition  of  the  offense  (United  States 
T.  Hess,  124  U.  S.  483,  31  L.  ed.  516,  8 
Sup.  Ct.  Rep.  571). 

And  the  same  certainty  is  required  in 
indictments  on  statutes  as  at  common 
law. 
Batre  ▼.  State,  18  Ala.  119. 
Where  technical  terms  are  used  there 
should  be  a  specification  of  the  faets  to 
•1  Ii.  ed. 


inform  the  accused  of  the  charee  which 
he  must  meet,  and  where  the  definition 
of  the  offense  includes  generic  terms,  the 
indictment  must  state  the  species. 

United  States  v.  Hess,  supra. 

And  so  it  has  been  held  that  where  a 
general  term  follows  the  particular 
terms  within  the  statute,  the  indictment 
must  charge  the  offense  in  the  particu- 
lar terms. 

Danner  ▼.  State,  54  Ala.  127,  25  Am. 
Rep.  662;  Johnson  y.  State,  32  Ala.  583. 

The  petitioner  was— over  his  objec- 
tion— ^wrongfully  convicted  upon  the  un- 
corroborated testimony  of  an  accomplice. 

Diggs  V.  United  SUtes,  136  G.  G.  A. 
147,  220  Fed.  580;  Blashfield,  Instme- 
tiona  to  Juries,  pp.  484^  485;  United 
States  ▼.  Van  Leuven,  65  Fed.  78,  8L 

Generally  speaking,  the  term  ^ae- 
complice"  ineludes  all  who  are  eoncemed 
in  the  crime,  whether  as  principsls  in 
the  first  or  second  degree,  or  as  acces- 
sories; and  the  test  by  whieh  to  deter- 
mine whether  one  is  an  aecompliee  is  to 
ascertain  whether  he  could  be  indicted 
for  the  offense  for  whidi  the  accused  is 
beinsr  tried. 

Redd  ▼.  SUte,  63  Ark.  457,  40  8.  W. 
374;  People  ▼.  Collum,  122  GaL  186,  54 
Pae.  589;  State  ▼.  Jones,  115  Iowa,  113, 
88  N.  W.  196. 

Assistant  Attorney  General  WaUaea 
argued  the  cause  and  filed  a  brief  for 
the  United  States: 

Each  indictment  charges  that  the  peti- 
tioner transported  or  caused  to  be  trans- 
ported the  girls  involved,  over  the  line  of 
a  named  common  carrier  engaged  in  in- 
terstate conmierce.  No  supporting  de- 
cisions are  required  to  the  point  that  a 
common  carrier  cannot  transport  a  pas- 
sen^^  from  one  state  to  another,  except 
in  interstate  conmierce;  or  that  a  pas- 
senger, so  traveling,  is  moving  in  inter- 
state commerce,  regardless  of  his  pur- 
pose in  making  the  trip.  This  compels 
the  conclusion  that  the  person  furnish- 
ing the  ticket  or  otherwise  bearing  the 
cost  of  transportation,  whether  accom- 
panying the  passenger  or  not,  causes 
such  passenger  to  be  transported  in  inter- 
state conmierce,  and  this  result  is  like- 
wise not  dependent  upon  the  purpose  of 
the  person  furnishing  the  ticket  or 
otherwise  causing  the  transportation. 

Minnesota  Rates  Gases  (Simpson  ▼. 
Shepard)  230  U.  S.  352,  400,  57  L.  ed. 
1511, 1541,  48  L.R.A.(N,S.)  1151,  33  Sup. 
Ct.  Rep.  729,  Ann.  Gas.  1916A,  18;  New 
York  V.  Gompagnie  (}en^ral6  Transat- 
lantique,  107  U.  S.  59,  27  L.  ed.  383,  2 
Sup.  Ct.  Rep.  87;  Mobile  County  v.  Eam- 
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ball,  102  U.  S.  691,  702,  26  L.  ed.  238, 
241;  CoyiDgton  &  C.  Bridge  Co.  ▼. 
Kentucky,  154  U.  S.  204,  218,  38  L.  ed. 
962,  968, 4  Inters.  Com.  Rep.  649, 14  Sup. 
Ct.  Rep.  1087;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Wright,  239  U.  S.  648,  560,  60  L.  ed. 
431,  434,  36  Sup.  Ct.  Rep.  185;  Reid  v. 
Colorado,  187  U.  8.  137,  146,  150,  47  L. 
ed.  108, 113, 115,  23  Sup.  Ct.  Rep.  92, 12 
Am.  Crim.  Rep.  506;  Hanley  v.  Kansas 
City  Southern  R.  Co.  187  U.  S.  617,  619, 
47  L.  ed.  333,  335,  23  Sup.  Ct  Rep.  214. 
The  proposition  that,  though  interstate 
commerce  may  be  r^^at^  when  its 
purpose  is  prostitution,  it  may  not  be 
regulated  when  its  purpose  is  merely 
illicit  sexual  intercourse,  is  untenable, 
for  obviously  the  two  purposes  differ  not 
in  principle,  but  merely  in  degree.  The 
Hoke  and  companion  cases,  227  U.  S. 
308  et  seq.,  57  L.  ed.  523,  43  L.R.A. 
(N.S.)  906,  33  Sup.  Ct.  Rep.  281,  Ann. 
Cas.  1913E,  905,  when  properly  analyzed, 
uphold  the  White  Slave  Ibraffic  Act  upon 
lrat>ad  principles  thus  enunciated. 

Illicit  sexual  intercourse  in  its  essence 
is  either  adultery  or  fornication,  accord- 
ing to  the  marital  status  of  the  parties, 
and  ejusdem  generis  with  prostitution. 
United  States  v.  Bitty,  208  U.  S.  393, 
402,  52  L.  ed.  543,  546,  28  Sup.  Ct.  Rep. 
396. 

The  burden  rests  upon  petitioners  to 
establish  that  the  act  should  be  con- 
strued more  narrowly  than  the  plain  inr- 
port  of  its  language. 

United  States  v.  Bamow,  239  U.  S. 
74,  60  L.  ed.  155,  36  Sup.  Ct.  Rep.  19. 

Giving  the  language  of  the  act  its 
ordinary  meaning,  it  would  cover  the 
acts  charged  against  petitioners. 

United  States  v.  Bitty,  208  U.  S.  393, 
52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396; 
United  SUtes  v.  Holte,  236  U.  S.  140, 
145,  59  L.  ed.  504,  506,  L.R.A.1915D, 
281,  35  Sup.  Ct.  Rep.  271;  Wilson  v. 
United  States,  232  U.  S.  563,  571,  58  L. 
ed.  728,  733,  34  Sup.  Ct.  Rep.  347;  John- 
son V.  United  States,  L.R.A.1915A,  862, 
131  C.  C.  A.  613,  215  Fed.  679;  United 
States  V.  Flaspoller,  205  Fed.  1006;  Sus- 
lak  V.  United  States,  130  C.  C.  A.  391, 
213  Fed.  913;  United  States  v.  Warner, 
188  Fed.  682;  United  States  v.  Vaughn, 
209  Fed.  719. 

The  logical  result  of  petitioners'  con- 
tention would  restrict  the  application 
of  the  statute  to  cases  of  prostitution 
and  debauchery,  for  no  other  classes  of 
commercialized  vice  are  known.  Thus 
the  words  "immoral  purpose"  and  "im- 
moral practice"  would  be  rendered  im- 
potent, and  their  insertion  in  the  statute 
made  futile. 
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United  States  v.  Mescall,  215  U.  S.  26, 
31,  32,  54  L.  ed.  77,  79,  30  Sup.  Ct.  Rep. 
19. 

Unless  petitioners  can  establish  that 
the  ranks  of  commercialized  vice  are  re- 
cruited directly  from  previously  virtu- 
ous women  and  girls,  it  must  be  assumed 
that  tiie  words  "immoral  purpose"  and 
'^immoral  practice"  were  intended  to 
reach  those  immoral  purposes  and  prac- 
tices which,  while  not,  ex  proprio  vigore, 
commercialized  vice,  were  the  usual 
stepping-stones  thereto. 

Athanasaw  v.  United  States,  227  U.  S. 
326,  330,  331,  57  L.  ed.  528,  530,  33  Sup. 
Ct.  Rep.  285,  Ann.  Cas.  1913E,  911. 

To  paraphrase  language  used  by  this 
court  in  Athanasaw  v.  United  States,  227 
U.  S.  326,  333, 57  L.  ed.  528,  531,  33  Sup. 
Ct.  Rep.  285,  Ann.  Cas.  1913E,  911, 
illicit  sexual  intercourse  is  an  "efficient 
school"  of  "the  special  immorality  which 
defendants  contend  the  statute  was  de- 
signed to  cover." 

The  privilege  against  compulsory  self- 
incrimination  is  not  one  protected  against 
state  impairment  by  the  Federal  Con- 
stitution. It  is  not  an  ingredient  of 
"due  process  of  law,"  nor  is  it  one  of 
"the  privileges  or  immunities  of  citizens 
of  the  United  States."  As  it  can  be  in- 
voked only  in  a  Federal  tribunal,  the 
5th  Amendment  should  not  be  in- 
terpreted so  as  to  accord  the  privilege 
to  an  accused  after  he  has  voluntarily 
become  a  witness  in  his  own  behalf. 
Neither  the  language  nor  the  historic 
setting  of  the  Amen^ent  require  such  a 
reading,  and  the  effective  administration 
of  the  criminal  law  would  be  seriously 
hindered  thereby.  Such  a  contention 
would  sacrifice  "justice  and  common 
sense  at  "the  shrine  of  mercy." 

Wilson  V.  United  States,  162  U,  S* 
613,  622,  40  L.  ed.  1090,  1096,  16  Sup. 
Ct  Rep.  895. 

A  defendant  testifying  in  his  own  be* 
half  stands  upon  the  same  plane  before 
the  law  as  any  other  witness. 

Reagan  v.  United  States,  157  U.  S.  301, 
305,  39  L.  ed.  709,  710,  15  Sup.  Ct.  Rep. 
610;  Johnson  v.  United  SUtes,  157  U.  S. 
320,  39  L.  ed.  717,  15  Sup.  Ct  Rep.  614; 
Brown  v.  Walker,  161  U.  S.  591,  597,  40 
L.  ed.  819,  821,  5  Inters.  Com.  Rep.  369, 
16  Sup.  Ct.  Rep.  644;  Wilson  v.  United 
States,  162  U.  S.  613,  620,  621,  40  L.  ed. 
1090,  1095,  16  Sup.  Ct  Rep.  895;  Fitz- 
patrick  v.  United  States,  178  U.  S.  304, 
316,  44  L.  ed.  1078,  1083,  20  Sup.  Ct. 
Rep.  944;  Sawyer  v.  United  States,  202 
U.  S.  150,  166,  50  L.  ed.  972,  979,  26 
Sup.  Ct  Rep.  575,  6  Ann.  Cas.  269; 
Power  V.  United  SUtes,  223  U.  S.  303, 

S4S  U.  8. 


1916. 


CAMINETTI  v.  UNITED  STATBa 


482 


3H  56  L.  ed.  448,  452,  32  Sup.  Gt.  Rep. 
281;  Qraves  v.  United  States,  150  U. 
S.  118,  37  L.  ed.  1021,  14  Sup.  Ct.  Bep. 
40;  Jacobs  v.  United  States,  88  C.  C.  A. 
554,  161  Fed.  694;  Franklin  y.  United 
SUtes,  113  C.  C.  A.  258,  193  Fed.  334; 
2  B.  C.  L.  p.  432;  People  v.  Tice,  15 
L.B.A.  670;  1  Whart  Grim.  Ev.  10th  ed. 
pp.  907,  915;  Kirby  v.  Tallmadge,  160 
V:  8.  379,  383,  40  L.  ed.  463,  465,  16 
Sup.  Ct.  Bep.  349;  Be  Kellogg,  113  Fed. 
130. 

Failure  of  the  court  to  instruct  the 
jury  that  the  testimony  of  accomplices 
must  not  only  be  corroborated,  but  also 
received  with  great  care  and  caution, 
does  not  constitute  reversible  error. 

Hohngren  v.  United  States,  217  U.  8. 
509,  523,  54  L.  ed.  861,  867,  30  Sup.  a. 
B^.  588,  19  Ann.  Gas.  778;  United 
States  y.  Tbanez,  53  Fed.  540;  Bichard- 
son  V.  United  SUtes,  104  G.  G.  A.  69, 
181  Fed.  9;  Hanley  y.  United  States,  59 
G.  G.  A.  153,  123  Fed.  849;  Wong  Din 
y.  United  States,  68  G.  G.  A.  340,  135 
Fed.  702;  Mark  Tick  Hee  y.  United 
States,  139  G.  G.  A.  262,  223  Fed.  735; 
Com.  y.  Gluen,  162  Mass.  214,  38  N.  £. 
435;  Com.  y.  Holmes,  127  Mass.  424, 
34  Am.  Bep.  391;  Com.  y.  Wilson,  152 
Mass.  12,  25  N.  £.  16;  Agnew  y.  United 
SUtes,  165  U.  8.  36,  41  L.  ed.  624,  17 
Sup.  Ct.  Bep.  235;  Connors  y.  United 
SUtes,  158  U.  S.  408,  411,  39  L.  ed. 
1033, 1034, 15  Sup.  Ct.  Bep.  951 ;  Kana- 
wha ft  M.  B.  Co.  y.  Kerse,  239  U.  S. 
576,  60  L.  ed.  448,  36  Sup.  a.  Bep.  174; 
Solander  y.  People,  2  Colo.  48;  Cheat- 
ham  y.  StaU,  67  Miss.  344,  19  Am.  St. 
Bep.  310,  7  So.  204;  2  Bishop,  New  Grim. 
Proc.  \  1169:  1  PhiUips,  By.  p.  91. 

Petitioner  Diggs  alleges  that  while  the 
indictment  charges  him  with  transport- 
ing the  girls  to  become  concubines,  the 
trial  court,  in  its  charge,  dealt  with 
the  case  as  one  of  transportation  for  the 
purpose  of  debauchery.  The  contention 
is  devoid  of  merit,  and  only  vaguely  sus- 
tainable by  relying  upon  detached  por- 
tions of  the  charge.  It  is  elementary 
that  the  charge  must  be  read  as  a  whole. 

Congress  &  E.  Spring  Co.  v.  Edgar, 
99  U.  S.  645,  659,  25  L.  ed.  487,  491,  1 
Am.  Neg.  Gas.  375;  Ewing  y.  Burnet,  11 
Pet.  41,  54,  9  L.  ed.  624,  630. 

The  blocKl-stained  sheet  was  a  proper 
item  of  circumsUntial  evidence  in  estab- 
lishing the  nature  of  the  room  occu- 
pancy. Wide  latitude  is  permitted  in  the 
introduction  of  such  evidence. 

Thiede  v.  Utah,  159  U.  S.  510,  518,  40 
L.  ed.  237,  242,  16  Sup.  Ct  Bep.  62. 

The  record  shows  no  such  misconduct 
61  L.  ed. 


I  of  counsel  as  would  constitute  reversi- 
I  ble  error. 

Dunlop  y.  UniUd  States,  165  U.  S. 
486,  498,  41  L.  ed.  799,  803,  17  Sup.  Ct. 
Bep.  375. 

The  denial  of  the  right  to  ask  certain 
questions  of  talesmen  is  not  open  to 
objection. 

There  is  no  contention  that  the  jory, 
as  finally  sworn,  was  not  a  fair  and  im- 
partial one,  and  after  verdict  this  is  all 
that  can  reasonably  be  required. 

Brown  v.  New  Jersey,  175  U.  8.  172, 
175,  44  L.  ed.  119, 120,  20  Sup.  Gt  Bep. 
77. 

No  error  was  committed  in  refusing  a 
motion  to  transfer  the  case  from  San 
Francisco  to  Sacramento  for  trial. 

Kennon  y.  Qihner,  131  U.  S.  22,  24,  33 
L.  ed.  110,  111,  9  Sup.  Gt  Bep.  696. 

The  requested  instruction  relative  to 
the  motive,  influence,  and  immunity  of 
the  witness,  Marsha  Warrington,  is  bad 
for  two  reasons:  (1)  It  singles  out  one 
witness;  and  (2)  is  bedded  upon  no  evi- 
dence, inferential  or  otherwise. 

Coffin  V.  UniUd  States,  162  U.  8.  664, 
675,  677,  40  L.  ed.  1109,  1113,  1114,  16 
Sup.  Ct.  Bep.  943;  Perovich  v.  United 
SUtes.  205  U.  8.  86,  92,  51  L.  ed.  722, 
724,  27  Sup.  Gt.  Bep.  456. 

The  question  whether  the  evidence,  if 
believed  by  the  jury  makes  out  a  case 
under  the  applicable  statuU,  is  a  pure 
question  of  law  for  the  court  to  decide. 

Sparf  y.  UniUd  SUtes,  156  U.  8.  51, 
39  L.  ed.  343,  15  Sup.  Ct.  Bep.  273,  10 
Am.  Grim.  Bep.  168. 

A  court  may  express  iU  opinion  to 
the  jury  on  the  evidence. 

AUis  y.  United  SUtes,  155  U.  8.  117, 
123,  39  L.  ed.  91,  93,  15  Sup.  Ct.  Bep. 
36. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  three  cases  were  argued  to- 
gether, and  may  be  disposed  of  in  a 
single  opinion.  In  each  of  the  cases 
there  was  a  conviction  and  sentence  for 
violation  of  the  so-called  WhiU  Slave 
Traffic  Act  of  June  25,  1910  (36  Stat 
at  L.  825,  chap.  395,  Comp.  SUt.  1913, 
§  8812),  the  judgments  were  affirmed  by 
the  circuit  courts  of  appeals,  and  writs 
of  certiorari  bring  the  cases  here. 

In  the  Caminetti  Case,  the  petitioner 
was  indicted  in  the  United  States  dis- 
trict court  for  the  northern  district  of 
California,  upon  the  6th  day  of  May, 
1913,  for  alleged  violations  of  the  act. 
The  indictment  was  in  four  counts,  the 
first  of  which  charged  him  with  trans- 
porting and  causing  to  be  transported, 
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and  aiding  and  assisting  in  [483]  ob- 
taining transportation  for  a  certain 
woman  from  Sacramento,  California,  to 
RenOy  Nevada,  in  interstate  commerce, 
for  the  purpose  of  debauchery,  and  for 
an*  immoral  purpose,  to  wit,  that  the 
aforesaid  woman  should  be  and  become 
his  mistress  and  concubine.  A  verdict 
of  not  guilty  was  returned  as  to  the 
other  three  counts  of  this  indictment. 
As  to  the  first  count,  defendant  was 
found  guilty  and  sentenced  to  imprison- 
ment for  eighteen  months  and  to  pay  a 
fine  of  $1,500.  Upon  writ  of  error  to 
the  United  States  circuit  court  of  ap- 
peals for  the  ninth  circuit,  that  judg- 
ment was  affirmed.  136  C.  C.  A.  147, 
220  Fed.  545. 

Diggs  was  indicted  at  the  same  time 
as  was  Caminetti,  upon  six  counts,  with 
only  four  of  which  are  we  concerned, 
inasmuch  as  there  was  no  verdict  upon 
the  last  two.  The  first  count  charged 
the  defendant  with  transporting  and 
causing  to  be  transported,  and  aiding 
and  assisting  in  obtaining  transporta- 
tion for,  a  certain  woman  from  Sacra- 
mento, California,  to  Reno,  Nevada,  for 
the  purpose  of  debauchery,  and  for  an 
immoral  purpose,  to  wit,  that  the  afore- 
said woman  should  be  and  become  his 
concubine  and  mistress.  The  second 
count  charged  him  with  a  like  offense  as 
to  another  woman  (the  companion  of 
Caminetti)  in  transportation,  etc.,  from 
Sacramento  to  Reno,  that  she  might  be- 
come the  mistress  and  concubine  of 
Caminetti.  The  third  count  charged  him 
(Diggs)  with  procuring  a  ticket  for  the 
first-mentioned  woman  from  Sacramento 
to  Reno  in  interstate  commerce,  with  the 
intent  that  she  should  become  his  con- 
cubine and  mistress.  The  fourth  count 
made  a  like  charge  as  to  the  girl  com- 
panion of  Caminetti.  Upon  trial  and 
verdict  of  guilty  on  these  four  counts, 
he  was  sentenced  to  imprisonment  for 
two  years  and  to  pay  a  fine  of  $2,000. 
As  in  the  Caminetti  case,  that  judgment 
was  affirmed  by  the  circuit  court  of  ap- 
peals.   136  C.  C.  A.  147,  220  Fed.  545. 

In  the  Hays  Case,  upon  June  26th, 
1914,  an  indictment  [484]  was  returned 
in  the  United  States  district  court  for 
the  western  district  of  Oklahoma  against 
Hays  and  another,  charging  violations 
of  the  act.  The  first  count  charged  the 
said  defendants  with  having,  on  March 
17th,  1914,  persuaded,  induced,  enticed, 
and  coerced  a  certain  woman,  unmarried 
and  under  the  age  of  eighteen  years, 
from  Oklahoma  City,  Oklahoma,  to  the 
city  of  Wichita,  Kansas,  in  interstate 
commerce  and  travel,  for  the  purpose 
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and  with  intent  then  and  there  to  induce 
and  coerce  the  said  woman,  and  intend- 
ing that  she  should  be  induced  and 
coerced  to  engage  in  prostitution,  de- 
bauchery, and  other  immoral  practices, 
and  did  then  and  there,  in  furtherance 
of  such  purposes,  procure  and  furnish 
a  railway  ticket  entitling  her  to  passage 
over  the  line  of  railway,  to  wit,  the 
Atchison,  Topeka,  &  Santa  Fe  Railway, 
and  did  then  and  there  and  thereby, 
knowingly  entice  and  cause  the  said 
woman  to  go  and  to  be  carried  and 
transported  as  a  passenger  in  interstate 
commerce  upon  said  line  of  railway. 
The  second  count  charged  that  on  the 
same  date  the  defendants  persuaded,  in- 
duced, enticed,  and  coerced  the  same 
woman  to  be  transported  from  Okla- 
homa City  to  Wichita,  Kansas,  with  the 
purpose  and  intent  to  induce  and  coerce 
her  to  engage  in  prostitution,  de- 
bauchery, and  other  immoral  practices 
at  and  within  the  state  of  Kansas,  and 
that  they  enticed  her  and  caused  her  to 
go  and  be  carried  and  transported  as  a 
passenger  in  interstate  commerce  from 
Oklahoma  City,  Oklahoma,  to  Wichita, 
Kansas,  upon  a  line  and  route  of  a  com- 
mon carrier,  to  wit:  The  Atchison,  To- 
peka, &  Santa  Fe  Railway.  Defendants 
were  found  guilty  by  a  jury  upon  both 
counts,  and  Hays  was  sentenced  to  im- 
prisonment for  eighteen  months.  Upon 
writ  of  error  to  the  circuit  court  of  ap- 
peals for  the  eighth  circuit,  judgment 
was  affirmed  (145  C.  C.  A.  294,  231  Fed. 
106). 

It  is  contended  that  the  act  of  Con- 
gress is  intended  to  reach  only  ''commer- 
cialized vice,"  or  the  traffic  in  women 
[485]  for  gain,  and  that  the  conduct  for 
which  the  several  petitioners  were  in- 
dicted and  convicted,  however  repre- 
hensible in  morals,  is  not  within  the 
purview  of  the  statute  when  properly 
construed  in  the  light  of  its  history  and 
the  purposes  intended  to  be  accomplished 
by  its  enactment.  In  none  of  the  cases 
was  is  charged  or  proved  that  the  trans- 
portation was  for  gain  or  for  the  purpose 
of  furnishing  women  for  prostitution 
for  hire,  and  it  is  insisted  that,  such 
being  the  case,  the  acts  charged  and 
proved,  upon  which  conviction  was  had, 
do  not  come  within  the  statute. 

It  is  elementary  that  the  meaning  of 
a  statute  must,  in  the  first  instance,  be 
sought  in  the  language  in  which  the  act 
is  framed,  and  if  that  is  plain,  and  if 
the  law  is  within  the  constitutional  au- 
thority of  the  law-making  body  which 
passed  it,  the  sole  function  of  the  courts 

is  to  enforce  it  according  to  its  terms. 
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Lake  County  v.  Rollins,  130  U.  S.  662, 
670,  671,  32  L.  ed.  1060,  1063,  1064,  9 
Sup.  Ct.  Rep.  651;  Bate  Refrigerating 
Co.  V.  Sulzberger,  157  U.  S.  1,  33,  39  L. 
ed.  601^  610, 15  Sup.  Ct  Rep.  508;  United 
States  V.  Lexington  Mill  &  Elevator  Co. 
232  U.  S.  399,  409,  58  L.  ed.  658,  661, 
L.R.A.1915B,  774,  34  Sup.  Ct  Rep.  337; 
United  States  v.  First  Nat.  Bank,  234 
U.  S.  245,  258,  58  L.  ed.  1298,  1303,  34 
Sup.  Ct  Rep.  846. 

Where  the  la!hgnage  is  plain  and 
admits  of  no  more  than  one  meaning, 
the  duty  of  interpretation  does  not 
arise,  and  the  rules  which  are  to  aid 
doubtful  meanings  need  no  discussion. 
Hamilton  v.  Rathbone,  175  U.  S.  414, 
421,  44  L.  ed.  219,  222,  20  Sup.  Ct  Rep. 
155.  There  is  no  ambiguity  in  the  terms 
of  this  act  It  is  specificaUy  made  an 
offense  to  knowingly  transport  or  cause 
to  be  transported,  etc.,  in  interstate 
commerce,  any  woman  or  girl  for  the 
purpose  of  prostitution  or  debauchery, 
or  for  ''any  other  immoral  purpose,''  or 
with  the  intent  and  purpose  to  induce 
any  such  woman  or  girl  to  become  a 
prostitute  or  to  give  herself  up  to  de- 
bauchery, or  to  engage  in  any  other  im- 
moral practice. 

Statutory  words  are  uniformly  pre- 
sumed, unless  the  contrary  appears,  to  be 
used  in  their  ordinary  and  usual  sense, 
and  with  the  meaning  commonly  at- 
tributed to  [486]  them.  To  cause  a 
woman  or  girl  to  be  transported  for  the 
purposes  of  debauchery,  and  for  an  im- 
moral purpose,  to  wit,  becoming  a  con- 
cubine or  mistress,  for  which  Caminetti 
and  Diggs  were  convicted;  or  to  trans- 
port an  unmarried  woman,  under  eigh- 
teen years  of  age,  with  the  intent  to 
induce  her  to  engage  in  prostitution,  de- 
bauchery, and  other  immoral  practices, 
for  which  Hays  was  convicted,  would 
seem  by  the  very  statement  of  the  facts 
to  embrace  transportation  for  purposes 
denounced  by  the  act,  and  therefore  fair- 
ly within  its  meaning. 

While  such  immoral  purpose  would  be 
more  culpable  in  morals  and  attributed 
to  baser  motives  if  accompanied  with 
the  expectation  of  pecuniary  gain,  such 
considerations  do  not  prevent  the  lesser 
offense  against  morals  of  furnishing 
transportation  in  order  that  a  woman 
may  be  debauched,  or  become  a  mistress 
or  a  concubine,  from  being  the  execution 
of  purposes  within  the  meaning  of  this 
law.  To  say  the  contrary  would  shock 
the  common  understanding  of  what  con- 
stitutes an  immoral  purpose  when  those 
terms  are  applied,  as  here,  to  sexual 
relations. 
•1  L.  ed* 


In  United  States  v.  Bitty,  208  U.  S. 
393,  52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396, 
it  was  held  that  the  act  of  Congress 
against  the  importation  of  alien  women 
and  girls  for  the  purpose  of  prostitu- 
tion ''and  any  other  immoral  purpose" 
included  the  importation  of  an  alien 
woman  to  live  in  concubinage  with  the 
person  importing  her.  In  that  case  this 
court  said: 

"All  wiU  admit  that  full  effect  must 
be  given  to  the  intention  of  Congress  as 
gathered  from  the  words  of  the  statute. 
There  can  be  no  doubt  as  to  what  class 
was  aimed  at  by  the  clause  forbidding 
the  importation  of  alien  women  for  pur- 
poses of  'prostitution.'  It  refers  to 
women  who,  for  hire  or  without  hire, 
offer  their  bodies  to  indiscriminate  inter- 
course with  men.  The  lives  and  example 
of  such  persons  are  in  hostility  to  'the 
idea  of  the  family,  as  consisting  in  and 
springing  from  the  union  for  life  of  one 
[487]  man  and  one  woman  in  the  holy 
estate  of  matrimony;  the  sure  founda- 
tion of  all  that  is  stable  and  noble  in  our 
civilization;  the  best  guaranty  of  that 
reverent  morality  which  is  the  source  of 
all  beneficent  progress  in  social  and 
political  improvement.'  Murphy  v.  Ram- 
sey, 114  U.  S.  15,  46,  29  L.  ed.  47,  57, 
5  Sup.  Ct  Rep.  747.  .  .  .  Now  the 
addition  in  the  last  statute  of  the  words, 
'or  for  any  other  immoral  purpose,' 
after  the  word  'prostitution,'  must  have 
been  made  for  some  practical  object. 
Those  added  words  show  beyond  ques- 
tion that  Congress  had  in  view  the  pro- 
tection of  society  against  another  class 
of  alien  women  other  than  those  who 
might  be  broughff  here  merely  for  pur- 
poses of  'prostitution.'  In  forbidding 
the  importation  of  alien  women  'for  any 
other  immoral  purpose,'  Congress  evi- 
dently thought  that  there  were  purposes 
in  connection  with  the  importations  of 
alien  women  which,  as  in  the  case  of  im- 
portations for  prostitution,  were  to  bo 
deemed  immoral.  It  may  be  admitted 
that,  in  accordance  with  the  familiar 
rule  of  ejusdem  generis,  the  immoral  pur- 
pose referred  to  by  the  words  'any  other 
immoral  purpose'  must  be  one  of  the 
same  general  class  or  kind  as  the  par- 
ticular purpose  of  'prostitution'  speci- 
fied in  the  same  clause  of  the  statute. 
2  Lewis's  Sutherland,  Stat.  Constr.  £  423, 
and  authorities  cited.  But  that  rule 
cannot  avail  the  accused  in  this  case ;  for 
the  immoral  purpose  charged  in  the  in- 
dictment is  of  the  same  general  class 
or  kind  as  the  one  that  controls  in  the 
importation  of  an  alien  woman  for  the 
purpose  strictly    of    prostitution.     The 
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prostitute  may^  in  the  popular  sense,  be 
more  degraded  in  character  than  the 
concubine,  but  the  latter  none  the  less 
must  be  held  to  lead  an  immoral  life,  if 
any  regard  whatever  be  had  to  the  views 
that  are  almost  universally  held  in  this 
country  as  to  the  relations  which  may 
rightfully,  from  the  standpoint  of  moral- 
ity, exist  between  man  and  woman  in 
the  matter  of  sexual  intercourse." 

This  definition  of  an  immoral  purpose 
was  given  prior  to  the  enactment  of  the 
act  now  under  consideration,  and  [488] 
must  be  presumed  to  have  been  known 
to  Congress  when  it  enacted  the  law 
here  involved.  (See  the  sections  of  the 
act^  set  forth  in  the  margin.) 

[480]  But  it  is  contended  that  though 
the  words  are  so  plain  that  they  cannot 
be  misapprehended  when  given  their 
usual  and  ordinary  interpretation,  and 
although  the  sections  in  which  they  ap- 
pear do  not  in  terms  limit  the  offense 
defined  and  punished  to  acts  of  '^com- 


mercialized vice,"  or  the  famishing  or 
procuring  of  transportation  of  women 
for  debauchery,  prostitution,  or  immoral 
practices  for  hire,  such  limited  purpose 
is  to  be  attributed  to  Congress  and  en- 
grafted upon  the  act  in  view  of  the  lan- 
guage of  §  8  and  the  report  which 
accompanied  the  law  upon  its  introduc- 
tion into  and  subsequent  passage  by  the 
House  of  Representatives. 

In  this  connection,  it  may  be  observed 
that  while  the  title  of  an  act  cannot 
overcome  the  meaning  of  plain  and  un- 
ambiguous words  used  in  its  body  (Unit- 
ed States  V.  Fisher,  2  Cranoh,  358, 
386,  2  L.  ed.  304,  313 ;  Goodlett  v.  Louis- 
ville &  N.  R.  Co.  122  U.  S.  391,  408,  30 
L.  ed.  1230,  1233,  7  Sup.  Ct.  Rep.  1254; 
Patterson  v.  The  Eudora,  190  U.  S.  169, 
172,  47  L.  ed.  1002,  1003,  23  Sup.  Ct 
Rep.  821;  Cornell  v.  Coyne,  192  U.  S. 
418,  430,  48  L.  ed.  504,  509,  24  Sup.  Ct. 
Rep.  383 ;  Lapina  v.  Williams,  232  U.  S. 
78,  92,  58  L.  ed.  515,  520,  34  Sup.  Ct. 


1  Sections  2,  3,  and  4  of  the  act  are  as  fol- 
lows: 

"Sec.  2.  That  any  person  who  shall  know- 
ingly transport  or  cause  to  be  transported, 
or  aid  or  assist  in  obtaining  transportation 
for,  or  in  transporting,  in  interstate  or  for- 
eign commerce,  or  in  any  territory  or  in  the 
District  of  Columbia,  any  woman  or  girl  for 
the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,  or  with 
the  intent  and  purpose  to  induce,  entice,  or 
compel  such  woman  or  girl  to  become  a 
prostitute  or  to  give  herself  up  to  debauch- 
ery, or  to  engage  in  any  other  immoral  prac- 
tice; or  who  shall  Imowingly  procure  or 
obtain,  or  cause  to  be  procured  or  obtained, 
or  aid  or  assist  in  procuring  or  obtaining, 
any  ticket  or  tickets,  or  any  form  of  trans- 
portation or  evidence  of  the  ri^ht  thereto, 
to  be  used  by  any  woman  or  girl  in  inter- 
state or  foreign  commerce,  or  in  any  terri- 
tory or  the  District  of  Columbia,  in  going 
to  any  place  for  the  purpose  of  prostitution 
or  debauchery,  or  for  any  other  immoral 
purpose,  or  with  the  intent  or  purpose  on 
the  part  of  such  person  to  induce,  entice,  or 
compel  her  to  give  herself  up  to  the  prac- 
tice of  prostitution,  or  to  ^ve  herself  up  to 
debauchery,  or  any  other  immoral  practice, 
whereby  any  such  woman  or  ffirl  shall  be 
transported  in  interstate  or  loreign  com- 
merce, or  in  any  territory  or  the  District 
of  Columbia,  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  not  exceeding  five  thou- 
sand idollars,  or  by  imprisonment  of  not 
more  than  five  years,  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the 
court. 

"Sec.  3.  That  any  person  who  shall 
knowingly  persuade,  Induce,  entice,  or 
coerce,  or  cause  to  be  persuaded,  induced, 
enticed,  or  coerced,  or  aid  or  assist  in  per- 
suading, inducing,  enticing,  or  coercing  any 
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woman  or  girl  to  go  from  one  place  to  an- 
other in  interstate  or  foreign  commerce,  or 
in  any  territory  or  the  District  of  Columbia, 
for  the  purpose  of  prostitution  or  debauch- 
eiy,  or  for  any  other  immoral  purpose,  or 
with  the  intent  and  purpose  on  the  part  of 
such  person  that  such  woman  or  girl  shall 
engage  in  the  practice  of  prostitution  or 
debauchery,  or  any  other  immoral  practice, 
whether  with  or  without  her  consent,  and 
who  shall  thereh^y  knowingly  cause  or  aid 
or  assist  in  causing  such  woman  or  girl  to 
go  and  to  be  carried  or  transported  as  a 
passenger  upon  the  line  or  route  of  any 
common  carrier  or  carriers  in  interstate  or 
foreign  commerce,  or  any  territory  or  the 
District  of  Columbia,  shall  be  deemed  guiltv 
of  a  felony  and  on  conviction  thereof  shau 
be  punished  by  a  fine  of  not  more  than  five 
thousand  dollars,  or  by  imprisonment  for  a 
term  not  exceeding  five  years,  or  by  both 
such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court. 

"Sec.  4.  That  any  person  who  shall  know- 
ingly persuade,  induce,  entice  or  coerce  any 
woman  or  g^irl  under  the  age  of  eighteen 
years,  from  any  state  or  territory  or  the 
District  of  Columbia,  to  any  other  state  or 
territory  or  the  District  of  Columbia,  with 
the  purpose  and  intent  to  induce  or  coerce 
her,  or  that  she  shall  be  induced  or  coerced 
to  engage  in  prostitution  or  debaucheir,  or 
any  other  immoral  practice,  and  shall  in 
furtherance  of  such  purpose  knowingly  in- 
duce or  cause  her  to  go  and  to  be  carried  or 
transported  as  a  passenger  in  interstate 
commerce  upon  the  line  or  route  of  any  com- 
mon carrier  or  carriers,  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than 
ten  thousand  dollars,  or  by  imprisonment 
for  a  term  not  exceeding  ten  years,  or  by 
both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court." 
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Bep.  196),  the  title  of  this  act  embraces 
the  regulation  of  interstate  commerce 
''by  prohibiting  the  transportation  there- 
in for  immoral  purposes  of  women  and 
girlsi  and  for  other  purposes."  It  is 
true  that  [400]  §  8  of  the  act  pro- 
vides that  it  shaU  be  known  and  referred 
to  as  the  ''White  Slave  Traffic  Act/'  and 
the  report  accompanying  the  introduc- 
tion of  the  same  into  the  House  of  Rep- 
resentatives set  forth  the  fact  that  a 
material  portion  of  the  legislation  sug- 
gested was  to  meet  conditions  which 
had  arisen  in  the  past  few  years,  and 
that  the  legislation  was  needed  to  put  a 
stop  to  a  lollainous  interstate  and  inter- 
national traffic  in  women  and  girls. 
Still,  the  name  given  to  an  act  by  way  of 
dedgnation  or  description,  or  the  report 
whi&  accompanies  it,  cannot  change  the 
plain  import  of  its  words.  If  the  words 
are  plain,  they  g^ve  meaning  to  the  act, 
and  it  is  neither  the  duty  nor  the  privi- 
lege of  the  courts  to  enter  q[>eculative 
fields  in  search  of  a  different  meaning. 

Reports  to  Congress  accompanying  the 
introduction  of  proposed  laws  may  aid 
the  eourts  in  reaching  the  true  meaning 
of  the  legislature  in  cases  of  doubtful 
interpretation  (Blake  v.  National  City 
Bank,  23  WaU.  307,  319,  23  L.  ed.  119, 
120;  Bate  Refrigerating  Co.  v.  Sulz- 
beiger,  157  U.  S.  1,  42,  39  L.  ed.  601, 
^3, 15  Sup.  Ct  Rep.  508;  Chesapeake  & 
P.  Teleph.  Co.  v.  Manning,  186  U.  S.  238, 
246,  46  L.  ed.  1144,  1147,  22  Sup.  Ct. 
Rep.  881;  Binns  v.  United  States,  194 
U.  S.  486,  495,  48  L.  ed.  1087,  1090,  24 
Sup.  Ct.  Rep.  816).  But,  as  we  have 
already  said,  and  it  has  been  so  often 
affirmed  as  to  become  a  recogpiized  rule, 
^en  words  are  free  from  doubt  they 
must  be  taken  as  the  final  expression 
of  the  legislative  intent,  and  are  not  to 
be  added  to  or  subtracted  from  by  con- 
siderations drawn  from  titles  or  desig- 
nating names  or  reports  accompanying 
their  introduction,  or  from  any  extrane- 
ous source.  In  other  words,  the  language 
being  plain,  and  not  leading  to  absurd 
or  wholly  impracticable  consequences,  it 
is  the  sole  evidence  of  the  ultimate  legis- 
lative intent.  See  Mackenzie  v.  Hare, 
239  U.  S.  299,  308,  60  L.  ed.  297,  300,  36 
Sup.  Ct.  Rep.  106. 

The  fact,  if  it  be  so,  that  the  act  as 
it  is  written  opens  the  door  to  black- 
mailing operations  upon  a  laige  scale,  is 
no  reason  why  the  courts  should  refuse 
to  enforce  it  according  to  its  terms,  if 
within  the  constitutional  authority  of 
Congress.  Such  considerations  are  more 
appropriately   [401]    addressed  to  the 
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which  alone  had  authority  to  enact  and 
may,  if  it  sees  fit,  amend  the  law.  Lake 
County  V.  RoUins,  130  U.  S.  673,  32  L. 
ed.  1064^  9  Sup.  Ct.  Rep.  651. 

It  is  further  insisted  that  a  different 
construction  of  the  act  than  is  to  be 
gathered  from  reading  it  is  necessary  in 
order  to  save  it  from  constitutional  ob- 
jections, fatal  to  its  validity.  The  act 
has  its  constitutional  sanction  in  the 
power  of  Congress  over  interstate  com- 
merce. The  broad  character  of  that 
authority  was  declared  once  for  all  in 
the  judgment  pronounced  by  this  court, 
speaking  by  Chief  Justice  Marshall,  in 
Qibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23,  and  has  since  been  steadily  adhered 
to  and  applied  to  a  variety  of  new  condi- 
tions as  they  have  arisen. 

It  may  be  conceded,  for  the  purpose 
of  the  argument,  that  Congress  has  no 
power  to  punish  one  who  travels  in  in- 
terstate commerce  merely  because  he  has 
the  intention  of  committing  an  illegal  or 
immoral  act  at  the  conclusion  of  the 
journey.  But  this  act  is  not  concerned 
with  such  instances.  It  seeks  to  reach 
and  punish  the  movement  in  interstate 
commerce  of  women  and  girls  with  a 
view  to  the  accomplishment  of  the  un- 
lawful purposes  prohibited. 

The  transportation  of  passengers  in 
interstate  commerce,  it  has  long  been 
settled,  is  within  the  regulatory  power 
of  Congress,  under  the  commerce  clause 
of  the  Constitution,  and  the  authority 
of  Congress  to  keep  the  channels  of  in- 
terstate commerce  free  from  immoral 
and  injurious  uses  has  been  frequently 
sustained,  and  is  no  longer  open  to  ques- 
tion. 

Moreover,  this  act  has  been  sustained 
against  objections  affecting  its  constitu- 
tionality of  the  character  now  urged. 
Hoke  V.  United  States,  227  U.  S.  308,  57 
L.  ed.  523,  43  L.R.A.(N.S.)  906,  33  Sup. 
Ct.  Rep.  281,  Ann.  Cas.  1913E,  905; 
Athanasaw  v.  United  States,  227  U.  S. 
326,  57  L.  ed.  528,  33  Sup.  Ct.  Rep.  285, 
Ann.  Cas.  1913E,  911;  Wilson  v.  United 
States,  232  U.  S.  563,  58  L.  ed.  728,  34 
Sup.  Ct.  Rep.  347.  In  the  Hoke  Case, 
the  constitutional  objections  were  given 
consideration  and  denied  upon  grounds 
fully  stated  in  the  opinion  (pages  308 
et  seq.).  It  is  true  that  the  particular 
case  arose  from  a  prosecution  of  one 
charged  with  [402]  transporting  a 
woman  for  the  purposes  of  prostitution 
in  violation  of  the  act.  But,  holding  as 
we  do,  that  the  puiposes  and  practices 
for  which  the  transportation  in  these 
cases  was  procured  are  equally  within 
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said  in  the  Hoke  Case  as  to  the  power 
of  Congress  over  the  subject  is  as  appli- 
cable now  as  it  was  then. 

After  reviewing  the  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  357, 
47  L.  ed.  492,  601,  23  Sup.  Ct  Rep. 
321,  13  Am.  Crim.  Rep.  561,  and  other 
eases  in  this  court  decided  since  the  de- 
cision of  that  case,  it  was  said  in  the 
Hoke  Case  (page  323) : 

"The  principle  established  by  the  cases 
is  the  simple  one,  when  rid  of  confusing 
and  distracting  considerations,  that  Con- 
gress has  power  over  transportation 
'among  the  several  states;'  that  the 
power  is  complete  in  itself,  and  that 
Congress,  as  an  incident  to  it,  may  adopt 
not  only  means  necessary  but  convenient 
to  its  exercise,  and  the  means  may  have 
the  quality  of  police  regulations.  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  215,  29  L.  ed.  158,  166,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Cooley,  Const  Lim.  7th  ed.  856.  We 
have  no  hesitation,  therefore,  in  pro- 
nouncing the  act  of  June  25, 1910,  a  legal 
exercise  of  the  power  of  Congress.'' 

Notwithstanding  this  di8iK>8ition  of 
the  questions  concerning  the  construction 
and  constitutionality  of  the  act,  certain 
of  the  questions  made  are  of  sufficient 
gravity  to  require  further  consideration. 

In  the  Diggs  Case,  after  referring  to 
the  fact  that  the  defendant  had  ti^en 
the  stand  in  his  own  behalf,  and  that  his 
testimony  differed  somewhat  from  that 
of  the  girls  who  had  testified  in  the  case, 
and  instructing  the  jury  that  it  was  their 
province  to  ascertain  the  truth  of  the 
matter,  the  court  further  said:  ''After 
testii^ing  to  the  relations  between  him- 
self and  Caminetti  and  these  girls  down 
to  the  Sunday  night  on  which  the  evi- 
dence of  the  government  tends  to  show 
the  trip  to  Reno  was  taken,  he  stops 
short  and  has  g^ven  none  of  the  details 
or  incidents  of  that  trip  nor  any  direct 
statement  of  the  intent  or  purpose  with 
[403]  which  that  trip  was  taken,  con- 
tenting himself  by  merely  referring  to  it 
as  having  been  taken,  and  by  testifying 
to  his  state  of  mind  for  some  days  previ- 
ous to  the  taking  of  that  trip.  Now  this 
was  the  defendant's  privilege,  and,  being 
a  defendant,  he  could  not  be  required  to 
say  more  if  he  did  not  desire  to  do  so; 
nor  could  he  be  cross-examined  as  to 
matters  not  covered  by  his  direct  testi- 
mony. But  in  passing  upon  the  evidence 
in  the  ease  for  the  purpose  of  finding 
the  facts  yon  have  a  right  to  take  this 
omission  of  the  defendant  into  considera- 
tion. A  defendant  is  not  required  under 
the  law  to  take  the  witness  stand.    He 
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cannot  be  compelled  to  testify  at  all,  and 
if  he  fails  to  do  so,  no  inference  un- 
favorable to  him  may  be  drawn  from 
that  fact,  nor  is  the  prosecution  permit- 
ted in  that  case  to  comment  unfavor- 
ably upon  the  defendant's  silence;  but 
where  a  defendant  elects  to  go  upon  the 
witness  stand  and  testify,  he  then  sub* 
jects  himself  to  the  same  rule  as  that 
applying  to  any  oiher  witness,  and  if  he 
has  failed  to  deny  or  explain  acts  of  an 
incriminating  nature  that  the  evidence 
of  the  prosecution  tends  to  establish 
against  him,  such  failure  may  not  only 
be  commented  upon,  but  may  be  con- 
sidered by  the  jury  with  all  the  other 
circumstances  in  reaching  their  conclu- 
sion as  to  his  guilt  or  innocence;  since 
it  is  a  legitimate  inference  that,  could 
he  have  truthfully  denied  or  explained 
the  incriminating  evidence  against  himi 
he  would  have  done  so." 

This  instruction,  it  is  contended,  was 
error  in  that  it  permitted  the  jury  to 
draw  inferences  against  the  accused  from 
failure  to  explain  incriminating  circum- 
stances when  it  was  within  this  power 
to  do  so,  and  thus  operated  to  his  preju- 
dice and  virtually  made  him  a  witness 
against  himself,  in  derogation  of  rights 
secured  by  the  5th  Amendment  to  the 
Federal  Constitution. 

There  is  a  difference  of  opinion  ex- 
pressed in  the  cases  upon  this  subject, 
the  circuit  court  of  appeals  in  the  eighth 
circuit  holding  a  contrary  view,  as  also 
did  the  [404]  circuit  court  of  appeals 
in  the  first  circuit.  See  Balliet  v.  United 
States,  64  C.  C.  A.  201,  129  Fed.  689; 
Myrick  v.  United  States,  134  C.  C.  A. 
619,  219  Fed.  1.  We  think  the  better 
reasoning  supports  the  view  sustained 
in  the  court  of  appeals  in  this  ease, 
which  is  that  where  the  accused  takes 
the  stand  in  his  own  behalf  and  volun- 
tarily testifies  for  himself  (Act  of  March 
16,  1878,  20  Stat,  at  L.  30,  chap.  37, 
Comp.  Stat.  1913,  §  1465),  he  may  not 
stop  short  in  his  testimony  by  omitting 
and  failing  to  explain  incriminating  cir- 
cumstances and  events  already  in  evi- 
dence, in  which  he  participated  and  con- 
cerning which  he  is  fully  informed, 
without  subjecting  his  silence  to  the 
inferences  to  be  naturally  drawn  from  it. 

The  accused,  of  all  persons,  had  it 
within  his  power  to  meet,  by  his  own 
account  of  the  facts,  the  incriminating 
testimony  of  the  girls.  When  he  took 
the  witness  stand  in  his  own  behalf  he 
voluntarily  relinquished  his  privilege  of 
silence,  and  ought  not  to  be  heard  to 
speak  alone  of  those  things  deemed  to 
be  for  his  interest,  and  be  silent  where 
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he  or  his  eonnsel  regarded  it  for  his 
interest  to  remain  so,  without  the  fair 
inference  which  would  naturally  spring 
from  his  speaking  only  of  those  things 
which  would  exculpate  him  and  refrain- 
ing to  speak  upon  matters  within  his 
knowledge  which  might  incriminate  him. 
The  instruction  to  the  jury  concerning 
the  failure  of  the  accused  to  explain  acts 
of  an  incriminating  nature  which  the  evi- 
dence for  the  prosecution  tended  to  es- 
tablish against  him,  and  the  inference 
to  be  drawn  from  his  silence,  must  be 
read  in  connection  with  the  statement 
made  in  this  part  of  the  charge  which 
dearly  shows  that  the  court  was  speak- 
ing with  reference  to  the  defendant's 
silence  as  to  the  trip  to  Bono  with  the 
girls  named  in  the  indictment,  and^  as  to 
the  faeti^  circumstances,  and  intent 
with  whidi  that  trip  was  taken;  and 
the  jury  was  told  that  it  had  a  right  to 
take  into  consideration  that  omission. 

The  court  did  not  put  upon  the  defend- 
ant the  burden  [4051  of  explaining 
every  inculpatory  fact  snown  or  claimed 
to  be  established  by  the  prosecution. 
The  inference  was  to  be  drawn  from 
the  failure  of  the  accused  to  meet  evi- 
dence as  to  these  matters  within  his 
own  knowledge  and  as  to  events  in 
which  he  was  an  active  participant  and 
fully  able  to  speak  when  he  voluntarily 
took  the  stand  in  his  own  behalf.  We 
agree  with  the  circuit  court  of  appeals 
that  it  was  the  privilege  of  the  trial 
court  to  call  the  attention  of  the  jury 
in  such  manner  as  it  did  to  this  omission 
of  the  accused  when  he  took  the  stand 
in  his  own  behalf. 

See,  in  this  connection,  Brown  ▼. 
Walker,  161  U.  S.  591,  597,  40  L.  ed.  819, 
821,  5  Inters.  Com.  Rep.  369, 16  Sup.  Ct. 
Rep.  644;  Sawyer  v.  United  States,  202 
U.  S.  150,  165,  50  L.  ed.  972,  979,  26 
Sup.  Ct.  Rep.  575,  6  Ann.  Cas.  269; 
Powers  V.  United  States,  223  U.  8.  303, 
314^  56  L.  ed.  448,  452,  32  Sup.  Ct.  Rep. 
281. 

It  is  urged  as  a  further  ground  of  re- 
versal of  the  judgments  below  that  the 
trial  court  did  not  instruct  the  jury  that 
the  testimony  of  the  two  girls  was  that 
of  accomplices,  and  to  be  received  with 
great  caution  and  believed  only  when 
corroborated  by  other  testimony  adduced 
in  the  case.  We  agree  with  the  circuit 
court  of  appeals  that  the  requests  in  the 
form  made  should  not  have  been  g^ven. 
In  Holmgren  v.  United  States,  217  U.  S. 
509,  54  L.  ed.  8^,  30  Sup.  Ct.  Rep.  588, 
19  Ann.  Cas.  778,  this  court  refused  to 
reverse  a  judgment  for  failure  to  give 
an  instruction  of  this  general  character, ' 
61  Ti.  ed. 


while  saying  that  it  was  the  better  prac- 
tice for  courts  to  caution  juries  against 
too  much  reliance  upon  the  testimony  of 
accomplices,  and  to  require  corroborating 
testimony  before  giving  credence  to  such 
evidence.  While  this  is  so,  there  is  no 
absolute  rule  of  law  preventing  convic- 
tions on  the  testimony  of  accomplices 
if  juries  believe  them.  1  Bishop,  Crim. 
Proc.  2d  ed.  §  1081,  and  cases  cited  in 
the  note. 

Much  is  said  about  the  eharacter  of 
the  testimony  adduced  and  as  to  certain 
facts  tending  to  establish  the  guilt  or 
innocence  of  the  accused.  This  eoort 
does  not  weigh  the  evidence  in  a  pro- 
ceeding of  this  character,  and  it  is 
enough  to  say  that  there  was  substantial 
testimony  tending  to  support  the  verdicts 
rendered  ^  in  the  trial  [496]  courts. 
Other  objections  are  urged  upon  our  at- 
tention, but  we  find  in  none  of  them  a 
sufficient  reason  for  reversing  the  judg- 
ments of  the  Cireuit  Courts  of  Appeius 
in  these  cases. 

The  judgment  in  eaeh  of  the  cases  is 
affirmed. 

Mr.  Justice  McBeynolds  took  no  part 
in  the  consideration  or  decision  of  these 
cases. 

Mr.  Justice  McKenna,  dissenting: 
Undoubtedly,  in  the  investigation  of 
the  meaning  of  a  statute  we  resort  first 
to  its  wor£.  and,  when  clear,  they  are 
decisive.  The  principle  has  attractive 
and  seemingly  di^>osing  simpUcity,  but 
that  it  is  not  easy  of  application,  or,  at 
least,  encounters  other  principles,  many 
cases  demonstrate.  The  words  of  a  stat- 
ute may  be  uncertain  in  their  significa- 
tion or  in  their  application.  If  the 
words  be  ambiguous,  the  problem  they 
present  is  to  be  resolved  by  their  defini- 
tion; the  subject-matter  and  the  lexicons 
become  our  guides.  But  here,  even,  we 
are  not  exempt  from  putting  ourselves 
in  the  place  of  the  legislators.  If  the 
words  be  clear  in  meaning,  but  the  ob- 
jects to  which  they  are  addressed  be 
uncertain,  the  problem  then  is  to  deter- 
mine the  uncertainty.  And  for  this  a 
realization  of  conditions  that  provoked 
the  statute  must  inform  our  judgment. 
Let  us  apply  these  observations  to  the 
present  case. 

The  transportation  which  is  made  un- 
lawful is  of  a  woman  or  girl  "to  become 
a  prostitute  or  to  give  herself  up  to  de- 
bauchery, or  to  engage  in  any  other  im- 
moral practice.**  Our  present  concern  is 
with  the  words  "any  other  immoral  prac- 
tice,** which,  it  is  asserted,  have  a  special 
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office.  The  words  are  clear  enough  as 
general  descriptions;  they  fail  in  par- 
ticular designation;  they  are  class  words, 
not  specifications.  Are  they  controlled 
by  those  which  [407]  precede  themf 
If  noty  they  are  broader  in  general- 
ization and  include  those  that  precede 
thenii  making  them  unnecessary  and  con- 
fusing. To  what  conclusion  would  this 
lead  ust  ''Immoral"  is  a  very  compre- 
hensive word.  It  means  a  dereliction 
of  morals.  In  such  sense  it  covers  every 
form  of  vice,  every  form  of  conduct  that 
is  contrary  to  good  order.  It  will  hardly 
be  contended  that  in  this  sweeping 
sense  it  is  used  in  the  statute.  But)  if 
not  used  in  such  sense^  to  what  is  it 
limited  t  If  it  be  admitted  that  it  is 
limited  at  all,  that  ends  the  imperative 
effect  assigned  to  it  in  the  opinion  of 
the  court.  But  not  insisting  quite  on 
that,  we  ask  again,  By  what  is  it  limited  t 
By  its  context,  necessarily,  and  the  pur- 
pose of  the  statute. 

For  the  context  I  must  refer  to  the 
statute;  of  the  purpose  of  the  statute 
Congress  itself  has  given  us  illumina- 
tion. It  devotes  a  section  to  the  declara- 
tion that  the  ''act  shaU  be  known  and 
referred  to  as  the  'White  Slave  Traffic 
Act."'  And  its  prominence  gives  it 
prevalence  in  the  construction  of  the 
statute.  It  cannot  be  pushed  aside  or 
subordinated  by  indefinite  words  in  other 
sentences^  limited  even  there  by  the  eon- 
text.  It  is  a  peremptory  rule  of  con- 
struction that  all  parts  of  a  statute  must 
be  taken  into  account  in  ascertaining  its 
meaning,  and  it  cannot  be  said  that  §  8 
has  no  object.  Even  if  it  gives  only  a 
title  to  the  act,  it  has  especial  weight. 
United  States  ▼.  Union  P.  B.  Co.  91  U. 
S.  72,  82,  23  L.  ed.  224,  229.  But  it 
gives  more  than  a  title;  it  makes  dis- 
tinctive the  purpose  of  the  statute.  The 
designation  "white  slave  traffic"  has  the 
suf&ciency  of  an  axiom.  If  apprehended, 
there  is  no  uncertainty  as  to  the  conduct 
it  describes.  It  is  commercialized  vice, 
immoralities  having  a  mercenary  pur- 
pose, and  this  is  confirmed  by  other  cir- 
cumstances. 

The  author  of  the  bill  was  Mr.  Mann, 
and  in  reporting  it  from  the  House  com- 
mittee on  interstate  and  foreign  com- 
merce he  declared  for  the  committee  that 
it  was  not  [408]  the  purpose  of  the  bill 
to  interfere  with  or  usurp  in  any  way  the 
police  power  of  the  states,  and  further, 
that  it  was  not  the  intention  of  the  bill 
to  regulate  prostitution  or  the  places 
where  prostitution  or  immorality  was ' 
practised,  which  were  said  to  be  matters 
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wholly  within  the  power  of  the  states, 
and  over  which  the  Federal  government 
had  no  jurisdiction.  And  further  ex- 
plaining the  bill,  it  was  said  that  the 
sections  of  the  act  had  been  "so  drawn 
that  they  are  limited  to  the  cases  in 
which  there  is  an  act  of  transportation 
in  interstate  commerce  of  women  for  the 
purposes  of  prostitution.''    And  again: 

"The  White  Slave  Trade.— A  material 
portion  of  the  legislation  suggested  and 
proposed  is  necessary  to  meet  conditions 
which  have  arisen  within  the  past  few 
years.  The  legislation  is  needea  to  put 
a  stop  to  a  villainous  interstate  and 
international  traffic  in  women  and  girls. 
The  legislation  is  not  needed  or  intend- 
ed as  an  aid  to  the  states  in  the  exer- 
cise of  their  police  powers  in  the  sup« 
pression  or  rc^^ation  of  immorality  in 
general.  It  does  not  attempt  to  regulate 
the  practice  of  voluntary  prostitution, 
but  aims  solely  to  prevent  panderers  and 
procurers  from  compelling  thousands  of 
women  and  girls  against  their  will  and 
desire  to  enter  and  continue  in  a  life  of 
prostitution."  Cong.  Bee.  voL  50,  pp. 
3368,  3370. 

In  other  words,  it  is  vice  as  a  business 
at  which  the  law  is  directed,  using  inter- 
state commerce  as  a  facility  to  procure 
or  distribute  its  victims. 

In  1912  the  sense  of  the  Department 
of  Justice  was  taken  of  the  act  in  a  case 
where  a  woman  of  twenty-four  years 
went  from  Blinois,  where  she  lived,  to 
Minnesota,  at  the  solicitation  and  ex- 
pense of  a  man.  She  was  there  met  by 
him  and  engaged  with  him  in  immond 
practices  like  those  for  which  petitioners 
were  convicted.  The  assistant  district 
attorney  forwarded  her  statement  to  the 
Attorney  Generd,  with  the  comment 
that  the  element  of  traffic  was  absent 
from  the  [499]  transaction  and  that 
therefore,  in  his  opinion,  it  was  not 
"within  the  spirit  and  intent  of  the 
Mann  Act."*     Replying,  the  Attorney 

*  "Careful  consideration  of  the  facts  and 
circumstancee  as  related  by  Miss  Cox  fails 
to  convince  me  that  her  case  came  within 
the  spirit  and  intent  of  the  Mann  act.  The 
element  of  traffic  is  entirely  absent  from 
this  transaction.  It  is  not  a  case  of  prosti- 
tution or  debauchery  and  the  general  words 
'or  other  immoral  practice'  should  be  quali- 
fled  by  the  particular  preceding  words  and 
be  read  in  the  light  of  the  rule  of  ejusdem 
generis.  This  view  of  the  statute  is  the 
more  reasonable  when  considered  in  connec- 
tion with  §  8,  where  Congress  employs  the 
terms  'slave'  and  'traffic'  as  indicative  of 
its  purpose  to  suppress  certain  forms  of 
abominable  practice  connected  with  the 
degradatioii  of  women  for  gain." 

949  V.  n. 
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General  e2q>re88ed  his  concurrence  in  the 
view  of  his  subordinate.* 

Of  course,  neither  the  declarations  of 
the  report  of  the  committee  on  interstate 
commerce  of  the  House  nor  the  opinion 
of  the  Attorney  General  are  conclusive 
of  the  meaning  of  the  law,  but  they  are 
highly  persuasive.  The  opinion  was  by. 
one  skilled  in  the  rules  and  methods  em- 
ployed in  the  interpretation  or  construc- 
tion of  laws,  and  informed,  besides,  of 
the  conditions  to  which  the  act  was  ad- 
dressed. The  report  was  by  the  com- 
mittee charged  with  the  duty  of  investi- 
gating the  necessity  for  the  act,  and  to 
inform  the  House  of  the  results  of  that 
investigation,  both  of  evil  and  remedy. 
The  report  of  the  committee  has,  there- 
fore, a  higher  quality  than  debates  on 
the  floor  of  the  House.  The  representa- 
tions of  the  latter  may  indeed  be  ascribed 
to  the  exaggerations  of  advocacy  or  op- 
position. The  report  of  a  committee  is 
the  execution  of  a  duty  and  has  the  sanc- 
tion of  duty.  There  is  a  presumption, 
therefore,  that  the  measure  it  recom- 
mends has  the  purpose  it  declares  and 
will  accomplish  it  as  declared. 

[500]  This  being  the  purpose,  the 
words  of  the  statute  should  be  construed 
to  execute  it,  and  they  may  be  so  con- 
strued even  if  their  literal  meaning  be 
otherwise.  In  Church  of  the  Holy  Trin- 
ity V.  United  States,  143  U.  S.  457,  36 
L.  ed.  226,  12  Sup.  Ct.  R^.  511,  there 
came  to  this  court  for  construction  an 
act  of  Congress  which  made  it  unlawful 
for  anyone  in  any  of  the  United  States 
^to  prepay  the  transportation,  or  in  any 
way  assist  or  encourage  the  importation 
or  inigration  of  any  idien  or  aliens,  any 
foreigner  or  foreigners,  into  the  United 
States  .  .  •  under  contrract  or 
agreement  ....  to  perform  labor 
or  service  of  any  kind  [italics  mine]  in 
the  United  States,  its  territories  or  the 
District  of  Columbia."  The  Trinity 
Church  made  a  contract  with  one  E.  W. 
Warren,  a  resident  of  England,  to  re- 
move to  the  city  of  New  York  and  enter 
its  service  as  rector  and  pastor.  The 
church  was  proceeded  against  under  the 
act  and  the  circuit  court  held  that  it  ap- 
plied, and  rendered  judgment  accord- 
ingly.   36  Fed.  303. 

It  will  be  observed  that  the  language 

9*^  agree  with  your  conclusion  that  the 
facts  and  circumstances  set  forth  in  your 
letter  and  its  inclosure  do  not  bring  the 
matter  within  the  true  intent  of  the  White 
Slave  Traflic  Act,  and  that  no  prosecution 
against  Edwards  should  be  instituted  in 
the  Federal  courts  unless  other  and  differ- 
ent facte  are  presented  to  you." 
•t  Xi.  ed. 


of  the  statute  is  very  comprehensive, — 
fully  as  much  so  as  the  language  of  the 
act  under  review, — having  no  limitation 
whatever  from  the  context;  and  the  cir- 
cuit court,  •  in  submission  to  what  the 
court  considered  its  imperative  quality, 
rendered  judgment  against  the  church. 
This  court  reversed  the  judgment,  and, 
in  an  elaborate  opinion  by  Mr.  Justice 
Brewer,  declared  that  ''it  is  a  familiar 
rule  that  a  thing  may  be  within  the  let- 
ter of  the  statute  and  yet  not  within 
the  statute,  because  not  within  itb  spirit, 
nor  within  the  intention  of  its  makers.'^ 
And  the  learned  justice  further  said: 
''This  has  been  often  asserted,  and  the 
reports  are  full  of  cases  illustrating  its 
application.'' 

It  is  hardly  necessary  to  say  that  the 
application  of  the  rule  does  not  depend 
upon  the  objects  of  the  legislation,  to 
be  applied  or  not  applied  as  it  may  ex- 
clude or  include  good  things  or  bad 
things.  Its  principle  is  the  simple  one 
that  the  words  of  a  statute  will  be  ex- 
tended or  restricted  to  execute  its  pur- 
pose. 

[501]  Another  pertinent  illustration 
of  the  rule  is  Reiche  v.  Smythe,  13  Wall. 
162,  20  L.  ed.  566,  in  which  the  court  de- 
clared that  if  at  times  it  was  its  duty 
to  regard  the  words  of  a  statute)  at  times 
it  was  also  its  duty  to  disregard  them, 
limit  or  extend  them,  in  order  to  execute 
the  purpose  of  the  statute.  And  apply- 
ing the  principle,  it  decided  that  in  a 
tariff  act  the  provision  that  a  duty  should 
be  imposed  on  horses,  etc.,  and  other 
live  animala  imported  from  foreign  coun- 
tries should  not  include  canary  birds, 
ignoring  the  classification  of  nature. 
And  so  again  in  Silver  v.  Ladd,  7  Wall. 
219,  19  L.  ed.  138,  where  the  benefit  of 
the  Oregon  Donation  Act  was  extended 
by  makmg  the  words  "single  man"  used 
in  the  statute  mean  an  unmarried 
woman,  disregarding  a  difference  of 
genders  clearly  expressed  in  the  law. 

The  rule  that  these  cases  illustrate  is 
a  valuable  one  and  in  varying  degrees 
has  daily  practice.  It  not  only  rescues 
legislation  from  absurdity  (so  far  the 
opinion  of  the  court  admits  its  applica- 
tion), but  it  often  rescues  it  from  in- 
validity,— a  useful  result  in  our  dual 
form  of  governments  and  conflicting 
jurisdictions.  It  is  the  dictate  of  com- 
mon sense.  Language,  even  when  most 
masterfully  used,  may  miss  sufficiency 
and  give  room  for  dispute.  Is  it  a 
wonder,  therefore,  that  when  used  in 
the  haste  of  legislation,  in  view  of  con- 
ditions perhaps  only  partly  seen  or  not 
seen  at  all,  the  consequences,  it  may  be, 
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beyond  present  foresight,  it  often  be- 
comes necessary  to  apply  the  rulet  And 
it  is  a  rule  of  prudence  and  highest 
sense.  It  rescues-  from  cmditiesi  ex- 
cessesi  and  deficiencies,  making  l^sla- 
tion  adequate  to  its  special  purpose,  ren- 
dering unnecessary  repeated  qualifica- 
tions, and  leaving  the  simple  and  best 
exposition  of  a  law  the  mischief  it  was 
intended  to  redress.  Nor  is  this  judicial 
legislation.  It  is  seeking  and  enforcing 
the  true  sense  of  a  law  notwithstanding 
its  imperfection  or  generality  of  expres- 
sion. 

There  is  much  in  the  present  case  to 
tempt  to  a  violation  of  the  rule.  Any 
measure  that  protects  the  purity  of 
[502]  women  from  assault  or  entice- 
ment to  degradation  finds  an  instant 
advocate  in  our  best  emotions;  but  the 
judicial  function  cannot  yield  to  emo- 
tion— ^it  must,  with  poise  of  mind,  con- 
sider and  decide.  It  should  not  shut 
its  eyes  to  the  facts  of  the  world  and 
assume  not  to  know  what  everybody  else 
knows.  And  everybody  knows  that  there 
is  a  difference  between  the  occasional 
immoralities  of  men  and  women  and  that 
systematized  and  mercenary  immorality 
epitomized  in  the  statute's  graphic 
phrase  "white  slave  traf^c."  And  it  was 
such  immorality  that  was  in  the  legis- 
lative mind,  and  not  the  other.  The 
other  is  occasional,  not  habitual, — incon- 
spicuous,— does  not  offensively  obtrude 
upon  the  public  notice.  Interstate  com- 
merce is  not  its  instrument  as  it  is  of 
the  other,  nor  is  prostitution  its  object  or 
its  end.  It  may,  indeed,  in  instances, 
find  a  convenience  in  crossing  state 
lines,  but  this  is  its  accident,  not  its  aid. 

There  is  danger  in  extending  a  statute 
beyond  its  purpose,  even  if  justified  by 
a  strict  adherence  to  its  words.  The 
purpose  is  studied,  all  effects  measured, 
not  left  at  random, — one  evil  practice 
prevented,  opportunity  given  to  another. 
The  present  case  warns  against  ascribing 
such  improvidence  to  the  statute  under 
review.  Blackmailers  of  both  sexes  have 
arisen,  using  the  terrors  of  the  construc- 
tion now  sanctioned  by  this  court  as  a 
help — indeed,  the  means — for  their 
brigandage.  The  result  is  g^rave  and 
should  give  us  pause.  It  certainly  will 
not  be  denied  that  leg^l  authority  justi- 
fies the  rejection  of  a  construction  which 
leads  to  mischievous  consequences,  if  the 
statute  be  susceptible  of  another  con- 
struction. 

United  States  v.  Bitty,  208  U.  S.  393, 
52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396,  is 
not  in  opposition.  The  statute  passed 
upon  was  a  prohibition  against  the  im- 
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portation  of  alien  women  or  girls, — ^a 
statute,  therefore,  of  broader  purpose 
than  the  one  under  review.  Besides,  the 
statute  finally  passed  upon  was  an 
amendment  to  a  prior  statute,  and  the 
words  construed  were  an  addition  to 
the  [503]  prior  statute,  and  necessarily, 
therefore,  had  an  added  effect.  The 
first  statute  prohibited  the  importation 
of  any  alien  woman  or  giri  into  the  Unit- 
ed States  for  the  purpose  of  prostitution 
[italics  mine.]  The  second  statute  re- 
peated the  words  and  added  **or  for  any 
other  immoral  purpose."  Necessarily 
there  was  an  enlargement  of  purpose, 
and  besides,  the  act  was  directed  against 
the  importation  of  foreign  corruption, 
and  was  construed  accordingly.  The 
case,  therefore,  does  not  contradict  the 
rule;  it  is  an  example  of  it. 

For  these  reasons  I  dissent  from  the 
opinion  and  judgment  of  the  court,  ex- 
pressing no  opinion  of  the  other  proposi- 
tions in  the  cases. 

I  am  authorized  to  say  that  the  Chief 
Justice  and  Mr.  Justice  Olarka  concur 
in  this  dissent 


FRED  VON  BAUMBACH,  Gollector  of  In- 
ternal Revenue,  Petitioner, 

V. 

SARGENT  LAND  COMPANY.     (No.  286.) 


FRED  VON  BAUMBACH,  Collector  of  In- 
ternal  Revenue,  Petitioner, 

V. 

SUTTON  LAND  COMPANY.     (No.  287.) 


FRED  VON  BAUMBACH,  Collector  of  In- 
ternal Revenue,  Petitioner, 

V. 

KBARSARGE   LAND   COMPANY.      (No. 

288.) 

(See  8.  C.  Reporter's  ed.  608-626.) 

Internal  revenue  —  excise  on  corpora- 
tions —  organization  for  profit. 

1.  Corporations  formed  by  the  owners 
of  lands  for  the  purpose  of  handling  the 
properly  and  distributing  the  proceeds  of 
its  disposition  are  organized  for  profit, 
within  the  meaning  of  the  Act  of  August  .5, 
1909  (36  Stat,  at  L.  112,  chap.  6),  §  38, 
imposing  an  excise  tax  measured  by  annual 
net  income  upon  the  carrying  on  or  the  do- 
ing of  business  by  corporations,  joint  stock 
companies,  or  associations  organized  for 
pront,  and  having  a  capital  stock  repre- 
sented by  shares. 
[For  other  cases,  see  Interns!  Revenne,  III., 

iB  Digest  Sap.  Ct.  1008.] 

242  U.  B. 
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Internal  rerenne  —  excise  on  corpora- 
tion —  doing  business  —  realty  com- 
panies. 

2.  Realty    corporations    organized    for 

snd  actually  engaged  in  such  activities  as 

handling  large  tracts  of  land  owned  by  such 

corporations,    leasing   and   selling   parcels 

thereof,  disposing  of  stumpage,  seeing  that 

their  lessees  under  mining  leases  live  up 

to   their    contracts,    and    distributing    the 

proceeds  of  such  actiTities  among  the  stock- 

nolders, — are  engaged  in  business  within  the 

meaning  of  the  Act  of  August  6,  1009  (30 

Stat,  at  L.  112,  chap.  6),  8  38,  imposing  an 

excise  tax  measured  by  annual  net  income 

upon  the  doing  or  carrying  on  of  business 

fan  a  corporate  or  quasi  corporate  capacity. 

[For  other  cases,  tee  Internal  Rerenne,  111^ 
In  Dlsest  8np.  Ct.  1908.] 

Internal  rerenne  —  excise  on  corpora- 
tion —  income  —  royaltlea  from  min- 
ing leases. 

8.  The  so-called  royalties  received  by 

the  corporate  owners  of  lands  leased  for  long 

terms  for  the  purpose  of  exploring  for,  and 

mining  and  removmg,  the  merchantable  iron 

ore  therein,  to  persons  who  agreed  to  pay 

monthly  a  specided  sum  per  ton  for  all  ore 

mined  and  shipped  the  previous  month,  and 

to  mine  and  ship  a  specified  quantity  of 

ore  each  year,  ana  in  default  of  this  to  pay 

for  the  minimum  amount  specified  and  take 

credit  therefor,  and  apply  such  sums  upon 

ore  mined  and  shipped  thereafter  in  excess 

of  such  minimum, — are  income,  within  the 

meaning  of  the  act  of  August  6,  1009   (36 

Stat,  at  L.  112,  chap.  6),  §  38,  imposing  a 

tax  measured  by  annual  income  upon  the 

doing  of  business  in  a  corporate  or  quasi 

corporate  capacity. 

[For  other  cases,  tee  Internal  Revenae,  IIL, 
In  Digest  Sop.  Ct  1908.] 

Internal  revenue  —  excise  on  corpora- 
tion —  depreciation  —  exhanstlon  of 
mine. 

4.  Exhaustion  of  the  ore  body  resulting 
from  the  process  of  mining  is  not  an  element 
to  be  considered  in  determining  the  reason- 
able "depreciation"  which,  under  the  Act  of 
August  6,  1909  (36  SUt.  at  L.  112,  chap. 
6),  §  38,  is  to  be  deducted  from  the  net  an- 
nual income  of  the  corporate  mine  owner 
when  assessing  the  excise  imposed  by  that 
act  upon  the  doing  of  business  in  a  cor- 
porate or  quasi  corporate  capacity. 

[For  other  cases,  see  Internal  Revenue,  III., 
in  Digest  Sup.  Ct.  1908.] 

[Nos.  286,  287,  288.] 

Argued  December  13  and  14,  19i6.    Decided 
January  15,  1917. 

THREE  WRITS  of  Certiorari  to  the 
United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  to  review 
judgments  which  affirmed  judgments  of 
the  District  Court  for  the  District  of 
Minnesota  in  favor  of  plaintiffs  in 
actions  to  recover  back  certain  taxes  as- 
•1  L.  ed. 


sessed  under  the  Federal  Corporation 
Tax  Law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

See  same  case  belew.  134  C.  C.  A.  649, 
219  Fed.  3L 

Assistant  Attorney  General  Wallace 
argued  the  cause  and  filed  a  brief  for 
petitioner : 

The  respondents  were  doing  business 
within  the  meaning  of  the  Corporation 
Tax  Act. 

Mitchell  ▼.  Clark  Iron  Co.  220  U.  S. 
107,  170,  66  L.  ed.  389,  421,  31  Sup.  Ct 
Rep.  342,  Ann.  Caa.  1912B,  1312. 

A  mining  lease  is  not  a  sale  on  instal- 
ments, and  the  royalties  thereon  are  in- 
come. 

United  States  ▼.  Oratiot,  14  Pet.  626, 
638,  639,  10  L.  ed.  673,  678;  Hyatt  v. 
Yincennes  Nat.  Bank,  113  U.  S.  408,  416, 
28  L.  ed.  1009, 1012,  6  Sup.  Ct.  Rep.  673; 
Raynolds  v.  Hanna,  66  Fed.  800;  Ten- 
nessee Oil,  Gkis  &  Mineral  Co.  v.  Brown, 
66  C.  C.  A.  624, 131  Fed.  700;  Browning 
V.  Boswell,  132  C.  C.  A.  168,  216  Fed. 
834;  Daly  v.  Beckett,  24  Beav.  114,  63 
Eng.  Reprint,  301,  3  Jar.  N.  S.  764,  6 
Week.  Rep.  614;  Reg.  v.  Westbrook,  10 
Q.  B.  206,  116  Eng.  Reprint,  69,  2  New. 
Sess.  Cas.  699,  16  L.  J.  Mag.  Cas.  N.  S. 
87,  11  Jar.  N.  S.  616,  22  Eng.  Rol.  Cas. 
623;  Lacey  v.  Newcomb,  96  Iowa,  287,  63 
N.  W.  704;  Hendrix  v.  McBeth,  61  Ind. 
473,  28  AnL  Rep.  680,  6  Mor.  Min.  Rep. 
74;  Comley  v.  Ford,  66  W.  Va.  429,  64 
S.  E.  447;  Eley's  Appeal,  103  Pa.  300; 
McClintock  v.  Dana,  106  Pa.  386;  Shoe- 
maker's Appeal,  106  Pa.  392;  Gartside 
V.  Outley,  68  111.  217,  U  Am.  Rep.  69, 
10  Mor.  Min.  Rep.  666;  Austin  v.  Hunts- 
ville  Coal  &  Min.  Co.  72  Mo.  636,  37  Am. 
Rep.  446,  9  Mor.  Min.  Rep.  116;  Qenet 
V.  Delaware  &  H.  Canal  Co.  136  N.  T. 
601, 19  L.R.A.  127,  32  N;  E.  1078;  Ganter 
V.  Atkinson,  36  Wis.  48,  9  Mor.  Min. 
Rep.  13;  Niles  Land  Co.  ▼.  Chemung 
Iron  Co.  —  C.  C.  A.  — ,  234  Fed.  294. 

Prior  to  the  time  the  rights  of  the 
United  States  accrued,  the  supreme  court 
of  Minnesota  had  decided,  in  State  v. 
Evans,  99  Minn.  220,  108  N.  W.  968,  9 
Ann.  Cas.  620,  that  a  mining  lease  is 
not  a  sale,  but  a  lease,  and  that  the 
royalties  on  it  are  true  rents  or  profits 
accruing  from  the  land,  and  this  was 
afjrmed  in  Boeing  v.  Owsley,  122  Minn. 
190,  142  N.  W.  129.  The  decision  in 
State  v.  Evans  made  a  rule  of  property 
in  Minnesota,  and  the  court  of  appeals 
was  bound  to  follow  it. 

Bucher  v.  Cheshire  R.  Co.  126  U.  S. 

683,  31  L.  ed.  798,  8  Sup.  Ct.  Rep.  798; 

Clarke  v.  Clarke,  178  U.  S.  186,  44  L. 
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ed.  1028,  20  Siq>.  Ct  Bep.  875;  Abraham 
T.  Caacy,  179  U.  S.  210,  218,  45  L.  ed 
156,  159,  21  Sup.  Ct.  Bep.  88;  East 
Central  Eureka  Mm.  Co.  t.  Central 
Enreka  Min.  Co.  204  U.  8.  266,  272,  51  U 
ed.  476,  481,  27  Snp.  Ct  Bep.  258;  Kohn 
T.  Fairmont  Coal  Co.  215  U.  S.  349,  360, 
54  L.  ed.  228,  234,  30  Siq>.  Ct  B^  140; 
Foster  v.  Elk  Fork  Oil  &  Gas  Co.  32  C. 
C.  A.  560,  61  U.  S.  Ai^.  576,  90  Fed. 
182;  York  v.  Washburn,  64  C.  C.  A.  132, 
129  Fed  567;  Fretts  v.  Shriver,  181 
Fed.  279. 

Iff  then,  these  instruments  were  leases, 
and  the  royalties  received  by  the  corpo- 
rations were  ^'rent,"  there  can  be  no 
doubt  that  sneh  rentals,  when  received, 
constituted  gross  income  of  the  lessors. 

Mitchell  V.  Clark  Iron  Co.  220  U.  S. 
107,  55  L.  ed.  389,  31  Snp.  Ct  Bep.  342, 
Ann.  Cas.  1912B,  1312;  Anderson  v. 
Forty-Two  Broadway  Co.  239  U.  S.  69, 

60  L.  ed.  152,  36  Sup.  Ct  Rep.  17. 
The  fact,  therefore,  tiiat  money  is  re- 
ceived by  a  corporation  in  satisfaction 
of  some  previously  accrued  right  to  its 
payment,  or  that  it  is  receiv^  as  one 
side  of  a  conversion  of  capitid,  is  not 
conclusive  that  it  is  not  gross  income 
under  an  excise  tax  measured  by  such 
income.  If  the  money  has  been  received 
in  the  regular  course  of  a  business  car- 
ried on  with  the  advantages  inhering  in 
corporate  oiganization,  it  falls  within 
the  terms  of  the  act;  and  of  course  Con- 
gress had  power  to  fix  the  measure  of 
corporate  advantage  in  business  by 
money  received  from  capital  conversion, 
or  money  received  in  extinguishment  of 
prior  rights,  as  well  as  by  any  other 
rational  system. 

Society  for  Savings  v.  Coite,  6  WalL 
594,  18  L.  ed.  897;  Provident  Inst  v. 
Massachusetts,  6  WalL  611, 18  L.  ed.  907; 
Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
WalL  632,  18  L.  ed.  904;  Spreckels 
Sugar  Bef .  Co.  v.  McClain,  192  U.  S.  397, 
48  L.  ed.  496,  24  Sup.  Ct  Bep.  376. 

Depletion  of  capital  cannot  be  deduct- 
ed as  '^depreciation.'^ 

Lee  V.  Neuchatel  Asphalt  Co.  L.  B. 
41  Ch.  Div.  1,  58  L.  J.  Ch.  N.  S.  408, 

61  L.  T.  N.  S.  11,  37  Week.  Bep.  321,  1 
Megone,  140;  Wilmer  v.  McNamara  & 
Co.  [1895]  2  Ch.  245,  64  L.  J.  Ch.  N.  S. 
516, 13  Beports,  513,  72  L.  T.  N.  S.  552, 
43  Week.  Bep.  519;  Coltness  Iron  Co.  v. 
Black,  L.  B.  6  App.  Cas.  315,  51  L.  J. 
Q.  B.  N.  S.  626,  46  L.  T.  N.  S.  146,  29 
Week.  Bep.  717,  46  J.  P.  20;  Alianza  Co. 
V.  BeU  [1904]  2  E.  B.  666,  [1905]  1  K 
B.  184,  74  L.  J.  K  B.  N.  S.  219,  53 
Week.  Bep.  257,  92  L.  T.  N.  S.  184,  21 
Times  L.  B.  134,  [1906]  A.  C.  18,  75  L. 


I  J.  K  B.  N.  S.  44^  54  Week.  B^.  413,  93 
L.  T.  N.  S.  705,  22  Times  L.  B.  94;  Kauri 
Timber  Co.  v.  Tax  Comr's,  [1913]  A.  C. 
777,  109  L.  T.  N.  S.  22,  29  Times  L.  B. 
671;  Derby  v.  Aylmer  [1915]  3  KB. 
374,  84  L.  J.  K  B.  N.  S.  2160,  31  Times 
L.  B.  528;  Stratton's  Independence  v. 
Howbert,  207  Fed.  422;  Com.  v.  Ocean 
OU  Co.  59  Pa.  61,  14  Mor.  Min.  Bep. 
126;  Com.  v.  Pennsylvania  Qns  Coal  C^. 
62  Pa.  241, 14  Mor.  Min.  B^.  163;  Van- 
Dyke  V.  Milwaukee,  159  Wis.  460, 146  N. 
W.  812, 150  N.  W.  509. 

Mr.  John  &.  Van  Derlip  aigued  the 
cause,  and,  with  Messrs.  Burt  F.  Lum 
and  Kenneth  Taylor,  filed  a  brief  for 
respondents : 

The  respondents  were  not  corporations 
x>rganiEed  for  profit 

Lewellyn  v.  Pittsburgh,  B.  &  L.  E.  B. 
Co.  137  C.  C.  A.  617,  222  Fed.  177; 
Smith  V.  Anderson,  L.  B.  15  Ch.  Div. 
247,  50  L.  J.  Ch.  N.  S.  39,  43  L.  T.  N. 
S.  329,  29  Week.  Bep.  21;  Gray  v.  Dar- 
lington,  15  WalL  63,  21  L.  ed.  45;  Zonne 
V.  Minneapolis  Syndicate,  220  U.  S.  187. 
55  L.  ed.  428,  31  Sup.  Ct  Bep.  361;  Mc- 
Coach  V.  MinehUl  &  S.  H.  B.  Co.  228  U. 
S.  295,  57  L.  ed.  842,  33  Sup.  Ct  Bep. 
419;  Flint  v.  Stone  Tracy  Co.  220  U.  S. 
149,  152,  55  L.  ed.  412,  413,  31  Sup.  Ct. 
Bep.  342,  Ann.  Cas.  1912B,  1312;  Ben- 
I  nett  V.  Austin,  81  N.  Y.  319;  People  ex 
reL  McMaster  v.  Niagara  County,  4  Hill, 
20. 

The  respondents  were  not  carrying  on 
or  doing  business  during  the  years  1909, 
1910,  and  1911. 

Zonne  v.  Minneapolis  Syndicate,  220 
U.  S.  187,  55  L.  ed.  428,  31  Sup.  Ct 
Bep.  361;  MeCoach  v.  Minehill  &  S.  H. 

B.  Co.  228  U.  S.  295,  57  L.  ed.  842,  33 
Sup.  Ct  Bep.  419,  192  Fed.  670;  United 
States  V.  Whitridge,  231  U.  S.  144,  58  L. 
ed.  159,  34  Sup.  Ct.  Bep.  24;  United 
States  V.  Emery,  B.  T.  Bealty  Co.  237  U. 
S.  28,  59  L.  ed.  825,  35  Sup.  Ct.  Bep. 
499;  Emery,  B.  T.  Bealty  Co.  v.  United 
States,  198  Fed.  242;  Abrast  Bealty  Co. 
V.  Maxwell,  206  Fed.  333,  134  C.  C.  A. 
255,  218  Fed.  467;  United  States  v. 
Nipissing  Mines  Co.  124  C.  C.  A.  313, 
206  Fed.  431 ;  Wilkes-Barre  &  Wyoming 
Valley  Traction  Co.  v.  Davis,  214  Fed. 
511;  Anderson  v.  Morris  &  E.  B.  Co.  132 

C.  C.  A.  327,  216  Fed.  83;  New  York 
C.  &  H.  B.  B.  Co.  V.  Gill,  134  C.  C.  A. 
558,  219  Fed.  184;  Public  Service  B.  Co. 
V.  Herold,  219  Fed.  301;  Lewellyn  ▼. 
Pittsburgh,  B.  &  L.  E.  B.  Co.  137  C.  C. 
A.  617,  222  Fed.  177;  Miller  v.  Snake 
Biver  VaUey  B.  Co.  139  C.  C.  A.  426, 
223  Fed.  946;  Traction  Co.  v.  Collectors 
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of  Internal  Revenue,  139  C.  C.  A.  360, 
223  Fed.  984;  Philadelphia  Traction  Co. 
▼.  McCoach,  224  Fed.  800,  147  C.  C.  A. 
650,  233  Fed.  976;  Cambria  Steel  Co.  v. 
McCoach,  225  Fed.  278;  Bryant  &  May 
▼.  Seott,  226  Fed.  875;  Public  Service 
Eleetrie  Co.  v.  Herold,  227  Fed.  486; 
Public  Service  Gas  Co.  v.  Herold,  227 
Fed.  496;  Public  Service  B.  Co.  v. 
Herold,  227  Fed.  500;  Waterbury  Gas- 
light Co.  V.  Walsh,  228  Fed.  54;  State 
Line  &  S.  R.  Co.  v.  Davis,  228  Fed.  246; 
Public  Service  R.  Co.  v.  Herold,  144  C. 
C.  A.  184,  229  Fed.  902;  People  ex  rel. 
Lehigh  &  N.  Y.  R.  Co.  v.  Sohmer,  217  N. 
Y.  443, 112  N.  E.  181;  New  York,  M.  & 
N.  Transp.  Co.  v.  Anderson,  148  C.  C. 
A.  356,  234  Fed.  590. 

A  rough  classification  of  the  acts  per- 
formed by  the  corporations  in  the  cases 
cited,  and  claimed  to  constitute  a  doing 
of  business,  is  as  follows: 

L  Maintaining  corporate  oiganixation, 
eollecting  rents,  and  distributing  the 
same  to  stockholders. 

Zonne  v.  Minneapolis  Syndicate,  220 
U.  S.  187,  55  L.  ed.  428,  31  Sup.  Ct.  Rep. 
361;  United  States  v.  Emery,  B.  T.  Real- 
ty Co.  237  U.  S.  28,  59  L.  ed.  825,  35  Sup. 
Ct.  Rep.  499;  Abrast  Realty  Co.  v.  Max- 
well, 206  Fed.  333, 134  C.  C.  A.  255,  218 
Fed  457;  Wilkes-Barre  &  W.  Valley 
Traction  Co.  v.  Davis,  214  Fed.  511;  An- 
derson v.  Morris  &  E.  R.  Co.  132  C.  C.  A. 
327,  216  Fed.  83;  Public  Service  R.  Co. 
V.  Herol^  219  Fed.  301 ;  Traction  Co.  v. 
Collectors  of  Internal  Revenue,  139  C.  C. 
A.  360,  223  Fed.  984;  Philadelphia  Trac- 
tion Co.  y.  McCoach,  224  Fed.  800, 
affirmed  in,  147  C.  C.  A.  650,  233  Fed. 
976;  Cambria  Steel  Co.  v.  McCoach,  225 
Fed.  278;  People  ex  rel.  Lehigh  &  N.  Y. 
R.  Co.  V.  Sohmer,  217  N.  Y.  443, 112  N. 
E.  181;  New  York,  M.  A  N.  Transp.  Co. 
Y.  Anderson,  148  C.  C.  A.  356,  234  Fed. 
590. 

2.  Receiving  dividends  from  stock  con- 
stituting practically  the  sole  assets  of 
the  eoxporation,  and  distributing  the 
same  to  stockholders. 

United  States  y.  Nipissing  Mines  Co. 
124  C.  C.  A.  313,  206  Fed.  431. 

3.  Keeping  up  corporate  existence, 
maintaining  offices,  paying  salaries  to 
officers  and  employees,  voting  stock 
owned  in  other  corporations,  and  receiv- 
ing moneys  accruing  under  leases,  and 
distributing  the  same  to  stockholders. 

Public  l^rvice  Gas  Co.  v.  Herold,  227 
Fed.  496. 

4.  Keeping  up  corporate  existence, 
owning  property,  maintaining  offices, 
transferring  shares  of  capital  stock,  col- 
lecting rents  and  distributing  the  same 
•  1  li.  ed. 


in  part,  and  investing  the  remainder 
and  collecting  and  distributing  the  in- 
come therefrom. 

McCoach  V.  Minehill  &  S.  H.  R.  Co. 
228  U.  S.  295,  57  L.  ed.  842,  33  Sup.  Ct. 
Rep.  419;  Miller  v.  Snake  River  Valley 
R.  Co.  139  C.  C.  A.  426,  223  Fed.  946; 
Cambria  Steel  Co.  y.  McCoach,  225  Fed. 
278. 

5.  Making  improvements  upon  prop- 
erty leased  pursuant  to  provisions  of  tne 
lease. 

Miller  v.  Snake  River  Valley  R.  Co. 
139  C.  C.  A.  426,  223  Fed.  946. 

6.  Selling  lands  not  needed  by  the  cor- 
poration or  by  its  lessee. 

Ibid. ;  Traction  Co.  v.  Collectors  of  In- 
ternal Kevenue,  139  C.  C.  A.  360,  223 
Fed.  984. 

7.  Exercising  the  right  of  eminent  do- 
main in  aid  of  lessee. 

New  York  C.  &  H.  R.  R.  Co.  v.  Gill, 
134  C.  C.  A.  558,  219  Fed.  184;  LeweUyn 
y.  Pittsburgh,  B.  &  L.  E.  R.  Co.  127  C. 
C.  A.  617,  222  Fed.  177. 

8.  Paying  and  cancelinf^  bonds  after 
leasing  property  and  retiring  from  busi- 
ness. 

Miller  y.  Snake  River  Valley  R.  Co. 
139  C.  C.  A.  426,  223  Fed.  946;  Phila- 
delphia Traction  Co.  v.  McCoach,  224 
Fed.  800. 

9.  Executing  contracts  to  extend  term 
of  existing  bonds,  after  leasing  property 
and  retiring  from  business. 

Philadelphia  Traction  Co.  y.  McCoach, 
224  Fed.  800,  affirming  147  G.  C.  A.  650, 
233  Fed.  976. 

10.  Issuing  bonds  for  benefit  of  lessee, 
pursuant  to  terms  of  lease.  Anderson 
V.  Morris  &  E.  R.  Co.  132  C.  C.  A.  327, 
216  Fed.  83;  New  York  C.  A  H.  R.  R. 
Co.  V.  GUI,  134  C.  C.  A.  558, 219  Fed.  184; 
Traction  Co.  v.  Collectors  of  Internal 
Revenue,  139  C.  C.  A.  360,  223  Fed.  984. 

11.  Assuming  and  paying  off  mortgage 
indebtedness  after  leasing  proper^. 

State  line  A  S.  R.  Co.  v.  Davis,  229 
Fed.  246. 

12.  Inspection  of  leased  properties  by 
lessor. 

Public  Service  Qas  Co.  y.  Herold,  227 
Fed.  496;  Public  Service  R.  Co.  v. 
Herold,  227  Fed.  500. 

13.  Receiving  and  distributing  princi- 
pal and  interest  derived  from  the  sale 
of  corporate  properties. 

Bryant  Sa  May  v.  Scott,  226  Fed.  875. 

14.  Bringing  injunction  suits  to  pro- 
tect leased  property. 

Traction  Co.  v.  Collectors  of  Internal 
Revenue,  139  C.  C.  A.  360,  223  Fed.  984. 

In  every  case  the  question  is  de- 
termined not  by  the  power  to  act,  but  bv 
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the  actual  activities  engaged  in  by  the 
corporation. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
146, 151,  55  L.  ed.  389,  411,  413,  3X  Sup. 
Ct.  Rep.  342,  Ann.  Cas.  1912B,  1312; 
United  States  v.  Emery,  B.  T.  Realty 
Co.  237  U.  S.  28,  32,  59  L.  ed.  825,  827, 
36  Sup.  Ct.  Rep.  499 ;  Mine  Hill  &  S.  H. 
Ri  Co.  V.  McCoach,  192  Fed.  672;  Public 
Service  R.  Co.  v.  Herold,  227  Fed.  500; 
State  Line  &  S.  R.  Co.  v.  Davis,  228  Fed. 
249. 

In  each  of  the  cases  cited,  with  a  single 
exception,  the  corporation  charged  with 
doing  business,  and  held  by  the  courts 
not  to  be  so  engaged,  maintained  inde- 
pendent officers,  retained  and  paid  many 
salaried  officers  and  employees,  were 
busied  in  various  activities,  brought 
suits  for  the  protection  of  their  property 
interests  and  for  the  benefit  of  their 
lessees,  etc.  But  all  such  acts  were  in 
preservation  of  their  rights  as  owners, 
and  not  in  the  way  of  conducting  trade, 
and  did  not  subject  them  to  taxation. 
The  respondents  were  moribund  in  com- 
parison with  any  of  these,  except  the 
Bryant  &  May  corporation. 

The  attitude  and  activity  of  the  re- 
spondents toward  their  respective  assets 
have  never  been  any  other  than  those 
of  mere  ownership.  Such  attitude  or 
activity  does  not  warrant  the  imposition 
of  an  excise  tax  under  the  Act  of 
1909. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
150,  65  L.  ed.  389,  413,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  McCoach  v. 
Minehill  &  S.  H.  R.  Co.  228  U.  S.  295, 
306,  67  L.  ed.  842,  847,  33  Sup.  Ct.  Rep. 
419;  United  States  v.  Emery,  B.  T. 
Realty  Co.  237  U.  S.  28,  32,  59  L.  ed.  825, 
827,  35  Sup.  Ct.  Rep.  499 ;  United  States 
V.  Nipissing  Mines  Co.  124  C.  C.  A.  313, 
206  Fed.  433 ;  Lewellyn  v.  Pittsburgh,  B. 
&  L.  E.  R.  Co.  137  C.  C.  A.  617,  222  Fed. 
185;  Miller  v.  Snake  River  Valley  R. 
Co.  139  C.  C.  A.  426,  223  Fed.  951;  Trac 
tion  Co.  V.  Collectors  of  Internal  Reve- 
nue, 139  C.  C.  A.  360,  223  Fed.  988; 
Philadelphia  Traction  Co.  v.  McCoach, 
224  Fed.  805,  affirmed  in  147  C.  C.  A. 
660,  233  Fed.  976;  Cambria  Steel  Co.  v. 
McCoach,  225  Fed.  282;  Public  Service 
R.  Co.  v.  Herold,  227  Fed.  601. 

If  they  accomplished  nothing  else,  the 
amendments  of  the  articles  of  incorpora- 
tion conclusively  disclosed  the  purpose 
of  the  respondents  to  refrain  thereafter 
from  carrying  on  or  doing  business. 

Abrast  Realty  Co.  v.  Maxwell,  206  Fed. 
233, 134  C.  C.  A.  255,  218  Fed.  467. 

By  the  transfer  of  their  mineral  prop- 
erties to  their  respective   lessees, — who 
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alone,  by  reason  of  their  exclusive  right 
of  possession,  control,  and  operation  of 
the  same,  could  thereafter  carry  on 
business  in  connection  therewith  by  ex- 
ploring and  developing  the  mines  and 
extracting  and  disposing  of  the  ores, — 
the  respondents  disqualified  themselves 
from  doing  business  quite  as  effectually 
as  they  did  by  the  amendments  of  their 
articles  of  incorporation. 

Anderson  v.  Morris  &  E.  R.  Co.  132  C. 
C.  A.  327,  216  Fed.  83;  New  York  C.  & 
H.  R.  R.  Co.  V.  Gill,  134  C.  C.  A.  558,  219 
Fed.  .184;  Lewellyn  v.  Pittsburgh,  B.  & 
L.  E.  R.  Co.  137  C.  C.  A.  617,  222  Fed. 
177;  McCoach  v.  Minehill  &  S.  H.  R.  Co. 
228  U.  S.  303,  304,  67  L.  ed.  846,  846,  33 
Sup.  Ct.  Rep.  419;  United  States  v. 
Whitridge,  231  U.  S.  144,  149,  58  L.  ed. 
169, 162,  34  Sup.  Ct.  Rep.  24;  Emery,  B. 
T.  Realty  Co.  v.  United  States,  198  Fed. 
242. 

The  lessees,  and  not  the  lessors,  are 
the  corporations  engaged  in  business,  and 
therefore  taxable. 

Mine  Hill  &  S.  H.  R.  Co.  v.  McCoach, 
192  Fed.  670,  228  U.  S.  304, 57  L.  ed.  846, 

33  Sup.  Ct.  Rep.  419;  United  States  v. 
Whitridge,  231  U.  S.  144,  68  L.  ed.  169, 

34  Sup.  Ct.  Rep.  24;  Public  Service  R. 
Co.  V.  Herold,  219  Fed.  301;  Lewellyn  v. 
Pittsburgh,  B.  &  L.  E.  R.  Co.  137  C.  C. 
A.  617,  222  Fed.  177;  Miller  v.  Snake 
River  Valley  R.  Co.  139  C.  C.  A.  426,  223 
Fed.  946;  Waterbury  Gaslight  Co.  v. 
Walsh,  228  Fed.  64;  State  Line  &  S.  R. 
Co.  V.  Davis,  228  Fed.  246 ;  United  States 
V.  Nipissing  Mines  Co.  124  C.  C.  A.  313, 
206  Fed.  433;  WUkes-Barre  &  W.  Valley 
Traction  Co.  v.  Davis,  214  Fed.  611; 
Public  Service  R.  Co.  v.  Herold,  229  Fed. 
902. 

No  tax  may  be  imposed  unless  busi- 
ness be  actually  done. 

Corporation  Tax  Cases,  Flint  ▼. 
Stone  Tracy  Co.  220  U.  S.  107,  66  L.  ed. 
389,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1912B,  1312;  McCoach  v.  Minehill  &  S. 
H.  R.  Co.  228  U.  S.  296,  57  L.  ed.  842,  33 
Sup.  Ct.  Rep.  419;  Public  Service  Elec- 
tric Co.  V.  Herold,  227  Fed.  486,  229  Fed. 
902, 219  Fed.  301 ;  Public  Service  Gas  Co. 
V.  Herold,  227  Fed.  496;  Public  Service 
R.  Co.  V.  Herold,  227  Fed.  600. 

A  distinction  is  made  between  what 
are  called  the  primary  and  the  secondary 
franchises  of  a  corporation,  and  the  ef- 
fect upon  their  liability  to  this  special 
excise  tax  of  their  exercise  of  these  re- 
spective powers. 

Anderson  v.  Morris  A  E.  R.  Co.  216 

Fed.  88;  Lewellyn  v.  Pittsburgh,  B.  & 

L.  E.  R.  Co.  137  C.  C.  A.  617,  222  Fed. 

184;  Philadelphia  Traction  Co.   v.   Mc- 
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Coach,  224  Fed.  800,  147  C.  C.  A.  650, 
233  Fed.  976. 

To  carry  on  or  do  business  connotes 
employment,  effort,  control,  and  direction 
of  activity  for  purposes  of  livelihood  or 
profit,  and  such  activity  must  be  sus- 
tained, and  not  sporadic. 

Public  Service  Gas  Co.  v.  Herold,  227 
Fed.  496;  Public  Service  R.  Co.  v.  Her- 
old,  227  Fed.  500;  Miller  v.  Snake  River 
Valley  R.  Co.  139  C.  C.  A.  426,  223 
Fed.  951;  Traction  Co.  v.  Collectors  of 
Internal  Revenue,  139  C.  C.  A.  360,  223 
Fed.  984;  Zonn  v.  Minneapolis  Syndicate, 
220  U.  S.  187,  55  L.  ed.  428,  31  Sup.  Ct. 
Rep.  361 ;  United  States  v.  Emery,  B.  T. 
Realty  Co.  237  U.  S.  28,  59  L.  ed.  825,  35 
Sup.  Ct.  Rep.  499;  Lewellyn  v.  Pitts- 
burgh, B.  &  L.  E.  R.  Co.  137  C.  C.  A.  617, 
222  Fed.  185;  State  v.  Boston  Club,  45 
La.  Ann.  585,  20  L.R.A.  185, 12  So.  895; 
McCoach  v.  Minehill  &  S.  H.  R.  Co.  228 
U.  S.  295,  57  L.  ed.  842,  33  Sup.  Ct.  Rep. 
419;  Graham  v.  Hendricks,  22  La.  Ann. 
523;  Harris  v.  State,  50  Ala.  127;  Green- 
ough  ▼.  Police  Comrs.  30  R.  I.  212,  136 
Am.  St.  Rep.  953,  74  Atl.  785;  Anderson 
v.  Morris  &  E.  R.  Co.  132  C.  C.  A.  327, 
216  Fed.  83;  Bryant  &  May  v.  Scott, 
226  Fed.  875;  People  ex  rel.  Lehigh  & 
N.  Y.  R.  Co.  V.  Sohmer,  217  N.  Y.  443, 
112  N.  E.  181 ;  Smith  v.  Anderson,  L.  R. 
15  Ch.  Div.  247,  50  L.  J.  Ch.  N.  S.  39,  43 
L.  T.  N.  S.  329,  29  Week.  Rep.  21. 

Royalties  paid  for  ore  taken  out  under 
mining  contracts  do  not  constitute  in- 
come. 

Hook  V.  Garfield  Coal  Co.  112  Iowa, 
210,  83  N.  W.  963,  21  Mor.  Min.  Rep.  81 ; 
Wilson  V.  Youst  (Wilson  v.  Hughes)  43 
W.  Va.  826,  39  L.R.A.  292,  28  S.  E.  781 ; 
Manning  v.  Frazier,  96  111.  279,  8  Mor. 
Min.  Rep.  307;  Block,  Income  Tax,  §§  32, 
34 ;  Seligman,  Income  Tax,  §  5 ;  Mundy  v. 
Van  Hoose,  104  Ga.  292,  30  S.  E.  783; 
Spooner  v.  Phillips,  62  Conn.  62.  16 
L.R.A.  461,  24  Atl.  524;  Stratton's  liide- 
pendence  v.  Howbert,  231  U.  S.  415,  58  L. 
ed.  292,  34  Sup.  Ct.  Rep.  136;  Connecti- 
cut General  L.  Ins.  Co.  v.  Eaton,  218  Fed. 
205;  Wilcox  v.  Middlesex  County,  103 
Mass.  544;  Mitchell  Bros.  Co.  v.  Doyle, 
225  Fed.  437;  Howes,  Income  &  Prin- 
cipal, pp.  1,  2,  5. 

Mineral  deposits  constitute  a  part  of 
the  real  estate,  and  are  to  be  considered 
as  corpus,  and  not  income. 

Caldwell  v.  Fulton,  31  Pa.  475,  72  Am. 
Dec.  760,  3  Mor.  Min.  Rep.  238 ;  Harlan 
V.  Lehigh  Coal  &  Nav.  Co.  35  Pa.  287, 
8  Mor.  Min.  Rep.  496;  Tiley  v.  Moyers, 
43  Pa.  404,  4  Mor.  Min.  Rep.  320; 
Stough ton's  Appeal,  88  Pa.  198;  Scran- 
ton  v.  Phillips,  94  Pa.  15,  14  Mor.  Min. 
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Rep.  48;  Eley's  Appeal,  103  Pa.  300; 
Sanderson  v.  Scranton,  105  Pa.  469; 
Delaware,  L.  &  W.  R.  Co.  v.  Sanderson, 
109  Pa.  383,  58  Am.  Rep.  743,  1  Atl.  394 ; 
Hope's  Appeal,  1  Sadler  (Pa.)  307,  29  W. 
N.  C.  365,  3  Atl.  23;  Fairchild  v.  Fair- 
child,  6  Sadler  (Pa.)  231,  9  Atl.  255; 
Kingsley  v.  Hillsdale  Coal  &  I.  Co.  144 
Pa.  613,  23  Atl.  250;  Plummer  v.  Hills- 
dale Coal  &  1.  Co.  160  Pa.  483,  28  Atl. 
853;  Blakley  v.  Marshall,  174  Pa.  425,  34 
Atl.  564,  18  Mor.  Min.  Rep.  350 ;  Hosack 
V.  Grill,  204  Pa.  97,  53  Atl.  640;  Bams- 
dall  V.  Bradford  Gas  Co.  225  Pa.  338,  26 
L.R.A.(N.S.)  614,  74  AU.  207;  Hook  v. 
Garfield  Coal  Co.  112  Iowa,  210,  83  N.  W. 
963,  21  Mor.  Min.  Rep.  81;  Wilson  v. 
Youst  (Wilson  v.  Hughes)  43  W.  Va.  826, 
39  L.R.A.  292,  28  S.  E.  781;  Re  Ridge,  L. 
R.  31  Ch.  Div.  508,  55  L.  J.  Ch.  N.  S.  265, 
54  L.  T.  N.  S.  549,  34  Week.  Rep.  159 ; 
Whitfield  V.  Bewitt,  2  P.  Wms.  242,  24 
Eng.  Reprint,  724;  Ferrand  v.  Wilson,  4 
Hare,  388,  67  Eng.  Reprint,  680, 15  L.  J. 
Ch.  N.  S.  41,  9  Jur.  N.  S.  860 ;  Re  May- 
nard's  Settled  Estate  [1899]  2  Ch.  347, 
68  L.  J.  Ch.  N.  S.  609,  63  J.  P.  552,  48 
Week.  Rep.  60,  81  L.  T.  N.  S.  163;  Howes, 
Income  &  Principal,  pp.  5-7;  Deffen- 
baugh  V.  Hess,  36  L.R.A.(N.S.)  1099, 
note;  Raynolds  v.  Hanna,  55  Fed.  783, 
reversed  on  another  ground  in  Brooks 
v.  Raynolds,  8  C.  C.  A.  370,  16  U.  S. 
App.  679,  713,  59  Fed.  933;  Daly  v. 
Beckett,  24  Beav.  114,  53  Eng.  Re- 
print, 301,  3  Jut.  N.  S.  754,  6  Week. 
Kep.  514;  Hendrix  v.  McBeth,  61  Ind. 
473,  28  Am.  Rep.  680,  5  Mor.  Min.  Rep. 
74;  McClintock  v.  Dana,  106  Pa.  386; 
Shoemaker's  Appeal,  106  Pa.  392. 

If  real  or  personal  property  be  sold 
under  a  contract  permitting  payment  of 
the  purchase  price  in  instalments  extend- 
ing over  a  period  of  time,  with  provisions 
for  annual  or  semiannual  interest  on  de- 
ferred payments,  such  interest  only  is 
entered  to  the  account  of  income.  The 
various  instalments  of  principal  as  paid 
are  never  so  regarded,  but  are  placed  to 
the  account  of  capital  investment,  and 
are  not  chargeable  with  the  income  tax. 

Foley  V.  Fletcher,  3  Hurlst.  A  N.  769, 
157  Eng.  Reprint,  678,  28  L.  J.  Exch.  N. 
S.  100,  5  Jur.  N.  S.  342,  7  Week.  Rep. 
141,  4  Mor.  Min.  Rep.  130. 

Proceeds  of  sales  of  capital  assets  are 
not  income. 

Stevens  v.  Hudson's  Bay  Co.  (1909) 
101  L.  T.  N.  S.  96,  25  Times  L.  R.  709; 
Secretary  of  State  v.  Scoble  [1903]  A.  C. 
299,  89  L.  T.  N.  S.  1,  72  L.  J.  K.  B.  N. 
S.  617,  51  Week.  Rep.  675^  19  Times  L. 
R.  550;  Baldwin  Locomotive  Works  v. 
McCoaeh,  215  Fed.  969. 
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That  is  capital  which  is  owned  by  a 
taxpayer  at  the  time  of  the  incidence  of 
tax,  and,  to  the  extent  of  its  value  at 
that  time,  money  into  which  the  prop- 
erty is  afterward  converted  is  not  to 
be  considered  as  income  which  can  form 
the  basis  of  taxation. 

Mitchell  Bros.  Co.  y.  Doyle,  225  Fed. 
437;  Forty  Fort  Coal  Co.  v.  Kirkendall, 
233  Fed.  704;  Chicago,  B.  &  Q.  R.  Co.  v. 
Page,  1  Biss.  461,  Fed.  Cas.  No.  2,668; 
Reynolds  v.  Williams,  4  Biss.  108,  Fed. 
Cas.  No.  11,734;  United  States  v.  Smith, 
1  Sawy.  277,  Fed.  Cas.  No.  16,341;  Mer^ 
chants'  Ins.  Co.  v.  McCartney,  1  Low. 
Dec.  447,  Fed.  Cas.  No.  9,443;  Gray 
V.  Darlington,  16  Wall.  63,  21  L.  ed.  46; 
Bailey  v.  New  York  C.  &  R  R.  R.  Co. 
106  U.  S.  109,  27  L.  ed.  81,  1  Sup.  Ct 
Rep.  62;  Lynch  v.  Hornby,  236  Fed.  661; 
Gauley  Mountain  Coal  Co.  v.  Hays,  144 
C.  C.  A.  408,  230  Fed.  110;  Lynch  v. 
Turrish,  236  Fed.  653. 

Are  the  respondents  not  entitled  to  an 
allowance  for  depreciated  value  of  their 
invested  capital  f 

Forty  Fort  Coal  Co.  v.  Kirkendall,  233 
Fed.  704. 

The  commissioner's  power  to  pre- 
scribe regulations  does  not  authorize  him 
thereby  to  enlarge  the  statute. 

Morrill  v.  Jones,  106  U.  S.  466,  27  L. 
ed.  267,  1  Sup.  Ct.  Rep.  423;  United 
States  V.  Symonds,  120  U.  S.  46,  30  L.  ed. 
667,  7  Sup.  Ct.  Rep.  411;  United  States 
V.  United  Verde  Copper  Co.  196  U.  S. 
207,  49  L.  ed.  449,  26  Sup.  Ct.  Rep.  222; 
Williamson  v.  United  States,  207  U.  S. 
426, 62  L.  ed.  278,  28  Sup.  Ct.  Rep.  163. 

The  requirement  of  depreciation 
entries  in  corporate  books  is  arbitrary 
and  futile. 

Doyle  V.  Mitchell  Bros.  Co.  L.R.A.  — , 
— ,  236  Fed.  686 ;  United  States  v.  Nipis- 
sing  Mines  Co.  202  Fed.  803;  Baldwin 
Locomotive  Works  v.  McCoach,  216  Fed. 
967,  136  C.  C.  A.  660,  221  Fed.  69;  In- 
dustrial Trust  Co.  V.  Walsh,  222  Fed. 
437;  Forty  Fort  Coal  Co.  v.  Kirkendall, 
233  Fed.  706;  Marquette,  H.  &  0.  R.  Co. 
V.  United  States,  123  U.  S.  722,  31  L.  ed. 
302,  8  Sup.  Ct.  Rep.  319. 

[511]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court : 

These  three  cases  were  argued  and  sub- 
mitted together  and  involve  practically 
the  same  facts.  Suits  were  brought  by 
the  corporations  named  in  the  United 
States  district  court  for  the  district  of 
Minnesota  against  the  collector  of  intern- 
al revenue,  to  recover  certain  taxes,  paid 
under  protest,  assessed  under  the  Corpo- 
ration Tax  Law  of  1909  (36  Stat,  at  L. 
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11, 112  chap.  6),  for  the  years  1909, 1910, 
and  1911.  The  judgments  in  the  district 
court  were  for  the  respondents  (207  Fed. 
423),  which  judgments  were  affirmed  in 
the  circuit  court  of  appeals  (134  C.  C.  A. 
649,  219  Fed.  31). 

In  1890,  John  S.  Pillsbury,  George  A. 
Pillsbury,  and  Charles  A.  Pillsbury,  do- 
ing business  together  as  John  S.  Pills- 
bury &  Company,  were  the  owners  of 
laige  tracts  of  lands  in  northern  Minne- 
sota, which  had  been  acquired  for  the 
timber  and  from  which  the  timber  had 
been  cut,  being  valuable  after  such 
severance  of  the  timber  for  the  mineral 
deposits  contained  therein.  In  the  year 
named,  the  PiUsburys  entered  into  an 
arrangement  with  John  M.  Longyear  and 
Russell  M.  Bennett,  authorizing  the  lat- 
ter two  to  e2q>lore  the  lands  for  iron  de- 
posits. In  1892,  Longyear  and  Bennett 
having  discovered  valuable  deposits  of 
iron  ore,  a  half  interest  in  something 
over  10,000  acres  of  the  lands  was  con- 
veyed to  them,  the  lands  thereafter  being 
owned  by  the  PiUsburys,  John,  George, 
and  Charles,  each  an  undivided  sixth, 
and  John  M.  Longyear  and  Russell  M. 
Bennett  each  an  undivided  fourth.  In 
the  year  1901,  the  PiUsburys  having  died, 
these  corporations  were  formed  under  the 
laws  of  Minnesota.  In  1906,  the  owner- 
ship of  these  leased  lands  was  vested  in 
the  three  corporations  named  as  respond- 
ente  in  the  proceedings.  As  originaUy 
organized,  the  nature  of  the  business  was 
stated  to  be  ''the  buying,  owning,  explor- 
ing, and  developing,  leasing,  improving, 
selling,  and  dealing  in  lan&,  tenements, 
and  hereditaments,  and  the  doing  of  aU 
things  [512]  necessary  or  incidental  to 
the  things  above  specified."  In  Decem- 
ber, 1909,  the  articles  of  incorporation 
were  amended  to  read  as  follows:  "The 
general  purpose  of  the  corporation  is 
to  unite  in  one  ownership  the  undivid- 
ed, fractional  interests  of  its  various 
stockholders  in  lands,  tenements,  and 
hereditaments,  and  to  own  such  property, 
and,  for  the  convenience  of  its  stock- 
holders, to  receive  and  distribute  to  them 
the  proceeds  of  any  disposition  of  such 
property,  at  such  times,  in  such  amounts, 
and  in  such  manner  as  the  board  of 
directors  may  determine." 

All  of  the  mining  leases  hereinafter 
mentioned,  with  the  exception  of  a  con- 
tract with  the  Van  Buren  Mining  Com- 
pany, were  executed  before  the  organiza- 
tion of  the  corporations.  Each  of  these 
instruments  provided  that  the  owners  of 
the  property  demised  to  the  lessees,  ex- 
clusively, all  the  lands  covered  by  the 
descriptions,  for  the  purpose  of  exploring 
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for^  mining  and  removing,  the  merchant- 
able iron  ore  which  might  be  found 
therein  for  and  during  the  period  named, 
usually  fifty  years.  The  lessees  were 
given  exclusive  right  to  occupy  and  con- 
trol the  demised  premises  and  to  erect 
all  necessary  buildings,  structures,  and 
improvements  thereon.  Right  was  re- 
served to  the  lessors  to  enter  for  the 
purpose  of  measuring  the  amount  of  ore 
mined  and  removed  and  making  observa- 
tions of  the  operations  in  the  mines. 
The  lessees  agreed  to  pay,  in  most  cases, 
25  cents  per  ton  for  all  ore  mined  and 
removed,  and  to  make  such  payments 
monthly  for  ore  mined  and  shipped  dur- 
ing the  preceding  month.  The  lessees 
agreed  to  mine  and  ship  a  specified 
quantity  of  ore  in  each  year,  and,  in  de- 
fault of  this,  to  pay  the  lessors  for  the 
minimum  amount  specified,  and  take 
credit  therefor  and  apply  such  sums 
upon  ore  mined  and  shipped,  thereafter 
in  excess  of  such  minimum.  The  lessees 
were  to  pay  the  taxes  and  to  keep 
the  property  free  from  encumbrances 
and  liens.  Right  was  reserved  to 
r513]  terminate  the  contract  upon  the 
failure  of  the  lessees  to  comply  with  the 
terms  thereof. 

The  form  of  the  leases  is  shown  in  ex- 
hibits 15  and  16,  which  were  not  in  the 
printed  record,  owing  to  their  length, 
but  copies  of  which,  pursuant  to  stipu- 
lation, have  been  sent  to  this  court.  An 
examination  of  exhibit  16  shows  that 
the  lessees  had  the  right  to  terminate 
and  surrender  the  lease  by  giving  the 
lessors,  or  those  having  their  estate  in 
the  premises,  sixty  dajB*  written  notice, 
and  executing  sufficient  conveyances  re- 
leasing all  interest  and  right  of  the 
lessees  in  the  premises  with  any  improve- 
ments thereon,  and  surrendering  the 
same  in  good  order  and  condition,  etc., 
and  that  thereupon  all  liability  of  the 
lessees  to  taxes  subsequently  assessed  on 
the  demised  premises  or  for  rent  thereof 
thereafter  to  accrue,  or  royalty  on  ores 
therefrom,  except  on  account  of  ores  re- 
moved, should  cease  and  determine;  the 
lessees  to  be  liable  for  all  ores  removed 
from  the  premises  not  theretofore  paid 
for,  and  to  pay  for  the  premises  rent  or 
royalty  for  the  year  in  which  termina- 
tion should  be  made,  or  the  portion  there- 
of, which  should  have  expired,  at  the 
rate  of  $12,500  per  annum. 

Since  their  organization  the  corpora- 
tions have  disposed  of  certain  Umds  and 
have  also  disposed  of  the  stumpage  on 
some  timber  lands.  Certain  parcels  were 
rented  and  leased,  and  a  village  was  al- 
lowed to  use  part  of  the  land  for  school- 
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house  purposes^  as  well  as  another  part 
for  a  public  park. 

To  insture  the  proper  carrying  on  of 
the  mining  operations,  the  companies 
employed  another  coiporation,  engaged 
in  engineering  and  inspection  oz  ore 
properties,  to  provide  supervision  and 
inspection  of  the  work  upon  the  respond- 
ents' properties,  for  which  the  inspecting 
company  was  paid  from  month  to  month, 
as  stat^ents  were  rendered. 

The  companies  were  assessed  upon 
their  gross  income,  [514]  being  the  en- 
tire receipts  of  the  companies  from 
royalties  on  the  leases  collected  in  the 
years  1909,  1910,  and  1911,  and  some 
sums  received  from  the  sales  of  lots, 
lands,  and  stumpage,  from  which  ex- 
penses and  taxes  were  deducted,  but  no 
deduction  was  made  upon  account  of  the 
depletion  of  the  ore  in  the  properties, 
or  on  account  of  such  sales. 

The  brief  for  the  respondents  states 
that  these  cases  present  for  considera- 
tion four  questions,  which  are : 

*1.  Are  the  respondents  corporations 
organized  for  profit  f 

^'2.  Were  the  respondents  carrying  on 
or  doing  business  during  the  years  1909, 
1910,  1911 1 

"3.  Were  moneys  received  by  the  re- 
spondents during  those  years  in  payment 
for  iron  ore,  under  the  contracts  cover- 
izig  their  mineral  lands,  gross  income,  or 
did  they  represent,  in  whole  or  in  part, 
the  conversion  of  the  investment  of  the 
corporations  from  ore  into  money  f 

''4.  If  such  moneys  were  gross  income, 
are  the  respondents  entitled  to  make  any 
deduction  therefrom  on  account  of  the 
depletion  of  their  capital  investment  f' 

As  to  the  first  question,  whether  these 
corporations  were  oiganized  for  profit, 
there  can  be  no  difficulty.  They  certain- 
ly do  not  come  within  the  exceptional 
character  of  charitable  or  eleemosynary 
organizations  excepted  from  the  opera- 
tion of  the  act  We  need  not  dwell  upon 
the  obvious  purpose  of  these  corpora- 
tions, oiganized  under  the  provisions  of 
the  Minnesota  statute  concerning  com- 
panies organized  for  profit,  to  pursue 
gain  and  to  profit  because  of  their 
operations. 

As  to  the  second  question:  Were  the 
respondents  carrying  on  business,  with- 
in the  meaning  of  the  Coiporation  Tax 
Actt  This  question  was  dealt  with  by 
this  court  in  the  first  of  the  Corporation 
Tax  Cases,  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  55  L.  ed.  389,  31  Sup.  Ct  Rep. 
342,  Ann.  Cas.  1912B,  1312.  As  the  tax 
was  there  held  to  be  assessed  upon  the 
privilege  of  doiog  business  in  a  corporate 
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capacity,  it  became  necessary  to  inquire 
what  [515]  it  was  to  do  business,  and 
this  court  adopted  with  approval  the  defi- 
nition judicially  approved  in  other  cases, 
which  included  within  the  comprehensive 
term  '^business"  ''that  which  occupies  the 
time,  attention,  and  labor  of  men  for  the 
purpose  of  a  livelihood  or  profit." 

In  that  case  a  number  of  realty  and 
mining  companies  were  dealt  with,  and 
the  Park  Realty  Company,  organized  to 
deal  in  real  estate,  and  engaged  at  the 
time  in  the  management  and  leasing  of  a 
certain  hotel,  was  held  to  be  engaged  in 
business.  It  was  also  held  that  the  Clark 
Iron  Company,  organized  under  the  laws 
of  Minnesota,  and  owning  and  leasing 
ore  lands  for  the  purpose  of  carrying  on 
mining  operations,  and  receiving  a 
royalty  depending  upon  the  quantity  of 
ore  mined,  was  engaged  in  business. 

At  the  same  time,  and  decided  with  the 
main  corporation  tax  case,  this  court 
held,  in  the  case  of  Zonne  v.  Minneapolis 
Syndicate,  220  U.  S.  187, 56  L.  ed.  428,  31 
Sup.  Ct.  Rep.  361,  that  a  corporation 
which  owned  a  piece  of  real  estate  which 
had  been  leased  for  one  hundred  and 
thirty  years,  at  an  annual  rental  of  $61,- 
000,  and  which  had  amended  its  articles 
of  incorporation  so  as  to  limit  its  pur- 
poses to  holding  the  title  to  the  property 
mentioned,  and,  for  the  convenience  of 
its  stockholders,  to  receiving  and  dis- 
tributing from  time  to  time  the  rentals 
that  accrued  under  the  lease  and  the  pro- 
ceeds of  any  disposition  of  the  land,  was 
not  engfaged  in  doing  business  within  the 
meaning  of  the  act,  by  reason  of  the  fact 
that  the  corporation  had  practically  gone 
out  of  business  and  had  disqualified  itself 
from  any  activity  in  respect  thereto. 

The  act  next  came  before  this  court  in 
the  case  of  McCoach  v.  MinehiU  &  S.  H. 
R.  Co.  228  U.  S.  296,  67  L.  ed.  842,  33 
Sup.  Ct.  Rep.  419,  in  which  it  was  held, 
distinguishing  the  case  of  the  Park 
Realty  Company,  supra,  and  applying  the 
case  of  Zonne  v.  Minneapolis  Syndicate, 
supra,  to  the  facts  before  the  court,  that 
a  corporation  which  had  leased  all  its 
property  to  another,  and  was  doing 
only  what  was  necessary  to  receive 
and  distribute  the  income  therefrom 
^516]  among  stockholders,  was  not  do- 
ing business  within  the  meaning  of  the 
act. 

In  United  States  v.  Emery,  B.  T. 
Realty  Co.  237  U.  S.  28,  59  L.  ed.  826,  35 
Sup.  Ct.  Rep.  499,  this  court  held  that 
a  corporation  which  merely  kept  up  its 
organization,  distributing  rent  received 
from  a  single  lessee,  was  not  doing  busi- 
ness within  the  meaning  of  the  act. 
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It  is  evident,  from  what  this  court  has 
said  in  dealing  with  the  former  cases, 
that  the  decision  in  each  instance  must 
depend  upon  the  particular  facts  before 
the  court.  The  fair  test  to  be  derived 
from  a  consideration  of  all  of  them  is 
between  a  corporation  which  has  reduced 
its  activities  to  the  owning  and  holding 
of  property  and  the  distribution  of  its 
avails,  and  doing  only  the  acts  necessary 
to  continue  that  status,  and  one  which  is 
still  active  and  is  maintaining  its 
organization  for  the  purpose  of  con- 
tinued efforts  in  the  pursuit  of  profit 
and  gain,  and  such  activities  as  are  es- 
sential to  those  purposes. 

From  the  facts  clearly  established  in 
these  cases,  we  think  these  corporations 
were  doing  business,  within  the  meaning 
of  the  act.  They  were  organized  for  the 
purposes  stated,  and  their  activities  in- 
cluded something  more  than  the  mere 
holding  of  property  and  the  distribution 
of  the  receipts  thereof.  As  was  found 
by  the  district  court,  the  evidence  shows 
that  these  three  companies  sold,  during 
each  of  the  years  named,  quantities  of 
real  estate,  and  the  same  were  not  small. 
They  sold  stumpage  from  some  of  the 
properties  which  had  been  turned  over, 
leased  certain  properties  in  the  village  of 
Hibbing,  and  granted  leases  to  squatters. 
One  of  the  companies  made  explorations 
and  incurred  expenses  in  the  matter  of 
test  pits.  They  employed  another  com- 
pany to  see  that  the  mining  operations 
were  properly  carried  on,  and  that  the 
lessees  lived  up  to  the  engagements  of 
their  contracts.  ''All  these  things  indi- 
cate,'' said  the  learned  district  judge, 
''the  doing  of  and  engaging  in  busi- 
ness. It  [the  corporation]  was  doing 
[517]  the  business  of  handling  a  large 
property^  selling  lots,  and  seeing  that  the 
lessees  lived  up  to  their  contracts.  If 
that  is  not  engaging  in  business,  I  do  not 
know  what  is."  We  agree  that  it  cer- 
tainly was  doing  business,  and,  as  the 
Corporation  Tax  Act  requires  no  par- 
ticular amount  of  business  in  order  to 
bring  a  company  within  its  terms,  wo 
think  these  activities  brought  the  corpo- 
rations in  question  within  that  line  of 
decisions  in  this  court  which  have  held 
such  corporations  were  doing  business  in 
a  corporate  capacity  within  the  meaning 
of  the  law. 

Next,  is  it  true,  as  contended  by  the 

government,  that  the  payments  for  ore 

mined,  under  the  contracts  covering  the 

mineral  lands,  are   income,   within   the 

meaning  of  the  act;  or  do  they  represent 

the  conversion  of  the  investment  of  the 

corporations  from  ore  into  money  f 
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The  nature  of  these  mining  leases  has 
been  the  subject  of  some  difference  of 
opinion  in  the  courts.  The  circuit  court 
of  appeals  in  this  case  took  the  view  an- 
nounced in  some  of  the  earlier  cases, 
notably  in  Pennsylvania,  that  the  leases 
were  such  in  name  only,  and  were  in  fact 
conveyances  of  the  ore  in  place  as  part 
of  the  realty,  and  that  the  so-called 
royalties  merely  represented  payments 
for  so  much  of  the  land,  and  were  in  no 
just  sense  income^  but  mere  conversions 
of  the  capitaL 

These  lands  are  situated  in  Minne- 
sota, and  this  character  of  lease  has  long 
been  familiar  in  that  state,  as  a  means  of 
securing  the  development  and  operation 
of  mining  properties.  Some  years  before 
the  passage  of  the  Corporation  Tax  Act, 
the  supreme  court  of  Minnesota  had 
dealt  with  the  character  of  such  instru- 
ments. In  the  case  of  State  v.  Evans,  99 
Minn.  220,  108  N.  W.  958,  9  Ann.  Gas. 
520,  that  court,  after  a  review  of  the 
English  and  American  cases,  said  (page 
227): 

^The  propriety  of  a  lease  for  the  pur- 
pose of  developing  and  working  mines 
is  recognized  by  all  of  the  eases,  and  the 
rule  established  bv  the  great  weight  of 
authority  that  such  leases  do  not  consti- 
tute a  sale  of  any  part  of  the  land, 
[518]  and,  further,  that  iron  or  other 
materials  derived  from  the  usual  opera- 
tion of  open  mines  or  quarries  constitute 
the  rents  and  profits  of  the  land,  and  be- 
long to  the  tenant  for  life  or  years,  and 
to  the  mortgagor  after  sale  on  fore- 
closure, and  before  the  expiration  of  the 
time  for  redemption.  The  rule,  however, 
has  no  application  to  unopened  mines,  in 
the  absence  of  a  contract,  express  or  im« 
plied,  for  opening  and  leasing  them.'' 

The  same  doctrine  was  held  in  Boeing 
v.  Owsley,  122  Minn.  190, 142  N.  W.  129, 
and  in  the  late  case  of  State  v.  Royal 
Mineral  Asso.  1-32  Minn.  232, 156  N.  W. 
128,  in  which  the  decision  of  the  circuit 
court  of  appeals  in  this  case,  that  such 
leases  were  merely  conveyances  of  the 
ore  in  place,  was  brought  to  the  attention 
of  the  court,  and  that  conclusion  express- 
ly denied,  the  supreme  court  of  Minne- 
sota saying: 

'*We  adhere  to  the    doctrine   of   the 

Evans  and  Boeing  Cases,  and  hold  these 

instruments  leases.    It  follows  logicidly 

that  the  amounts  stipulated  to  be  paid 

by  the  lessees  are  rents,  and  they  were 

expressly  held  by  this  court  to  be  rents 

in  the  Boeing  Case,  supra, — a  case  which 

involved  a  construction  of  the  very  leases 

now  before  the  court.     They   are    'the 

compensation  which  the  occupier  pays 
61  li.  ed. 


I  the  landlord  for  that  species  of  occupa- 
tion which  the  contract  between  them 
allows.'  Lord  Dennison,  in  Reg.  v.  West- 
brook,  10  Q.  B.  178, 205, 2  New  Sess.  Cas. 
599, 16  L.  J.  Mag.  Cas.  N.  S.  87, 11  Jur. 
515,  22  Eng.  Rul.  Cas.  623." 

Th^se  conclusions  of  the  supreme  court 
of  Minnesota  are  not  only  made  concern- 
ing contracts  in  that  state,  such  as  are 
here  involved,  but  are  supported  by 
many  authorities.^  Ordinarily,  and  as 
between  private  parties,  there  [519]  is 
no  question  of  the  du^  of  the  Federal 
court  to  follow  these  decisions  of  the 
Minnesota  supreme  court,  as  a  rule  of 
real  property  long  established  by  state 
decisions.  Kuhn  v.  Fairmont  Coal  Co. 
215  U.  S.  349,  360,  54  L.  ed.  228,  234,  30 
Sup.  Ct.  Rep.  140.  Whether,  in  con- 
sidering this  Federal  statute,  we  should 
be  constrained  to  follow  the  established 
law  of  the  state,  as  in  contended  by  the 
government,  we  do  not  need  to  determine. 
The  decisive  question  in  this  case  is 
whether  the  payments  made  as  so-called 
royalties  amount  to  income  so  as  to  bring 
such  pa3rments  within  the  scope  of  the 
Coiporation  Tax  Act  of  1909.  The  prior 
decisions  of  this  court  in  Stratton's  Inde- 
pendence V.  Howbert,  231  U.  S.  399,  58 
L.  ed.  285,  34  Sup.  Ct.  Rep.  136,  and 
Stanton  v.  Baltic  Min.  Co.  240  U.  S.  103, 
60  L.  ed.  546,  36  Sup.  Ct.  Rep.  278,  in 
which  the  Stratton  Case  was  followed 
and  approved,  are  decisive  of  this  ques- 
tion. In  the  Stratton  Case,  certain  ques- 
tions were  certified  to  this  court  from 
the  circuit  court  of  a{q>eal8  for  the 
eighth  circuit.  The  case  was  tried  upon 
an  agreed  statement  of  facts,  from  which 
it  appeared,  ''as  to  the  year  1909,  that 
the  company  extracted  from  its  lands 
during  the  year  certain  ores  bearing  gold 
and  other  precious  metals,  which  were 
sold  by  it  for  sums  largely  in  excess  of 
the   cost   of   mining,    extracting,    an<f 

IRaynolds  v.  Hanna,  65  Fed.  788,  800, 
801;  Tennessee  Oil,  Gas  &  Mineral  Co.  v. 
Brown,  66  C.  C.  A.  624,  131  Fed.  696,  700 
(opinion  by  Lurton,  J.) ;  Browning  v.  Bos- 
well,  132  C.  C.  A.  168,  216  Fed.  826,  834; 
Backer  v.  Penn  Lubricating  Co.  89  C.  C.  A. 
419,  162  Fed.  627  ;*  Young  v.  Ellis,  91  Va. 
207,  21  S.  E.  480;  GarUide  v.  Outley,  68 
111.  210,  11  Am.  Rep.  69,  10  Mor.  Min.  Rep. 
566 ;  Genet  v.  Delaware  &  H.  Canal  Co.  136 
N.  Y.  602,  19  L.R.A.  127,  82  N.  E.  1078; 
Lacey  v.  Newcomb,  96  Iowa,  287,  68  N.  W. 
704;  Austin  v.  Huntsville  Coal  &  Min.  Co. 
72  Mo.  636,  87  Am.  Rep.  446,  9  Mor.  Min. 
Rep.  116;  Brown  v.  Fowler,  66  Ohio  St  607, 
621,  68  N.  E.  76;  Reg.  v.  Weetbrook,  10 
Q.  B.  178,  206,  2  New  Sess.  Cas.  699,  16 
L.  J.  Mag.  Cas.  N.  S.  87,  11  Jur.  616,  22 
Eng.  Rul.  Cas.  628. 
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marketing  the  same;  that  the  gross  sales 
amounted  to  $284|682.85,  the  cost  of  ex- 
tracting, mining,  and  marketing  amount- 
ed to  $190,939.42,  and  'the  value  of  said 
ores  so  ex^acted  in  the  year  1909,  when 
in  place  in  said  mine  and  before  extrac- 
tion thereof,  was  $93,743.43.'  With  re- 
spect to  the  operations  of  the  company 
for  the  year  1910,  the  agreed  facts  were 
practically  the  same,  except  as  to  dates 
and  amounts.  It  does  not  appear  that 
the  so-called  'value  of  the  ore  in  place,' 
or  any  other  sum.  was  actually  charged 
off  upon  the  books  of  the  company  as 
depreciation.**  The  circuit  court  of  ap- 
peals certified  three  questions  to  this 
court :  '1.  Does  §  38  of  the  act  of  Con- 
gress, entitled,  'An  Act  to  Provide  Rev- 
enue, Equalize  Duties,  and  Encourage  the 
Industries  of  the  United  States,  and  for 
Other  Purposes,'  [520]  approved  Au-r 
gust  6,  1909  (36  Stat,  at  L.  p.  11,  chap. 
6),  apply  to  mining  corporations?  U. 
Are  the  proceeds  of  ores  mined  by  a 
corporation  from  its  own  premises  in- 
come within  the  meaning  of  the  afore- 
mentioned act  of  Congress?  m.  If  the 
proceeds  from  ore  sales  are  to  be  treated 
as  income,  is  such  a  corporation  entitled 
to  deduct  the  value  of  such  ore  in  place 
and  before  it  is  mined  as  depreciation 
within  the  meaning  of  §  38  of  said  act  of 
Congress?"  This  court  answered  the  first 
and  second  questions  certified  in  the  af- 
firmative, and  the  third  question  in  the 
negative.  In  that  case,  as  here,  it  was 
contended  that  the  proceeds  of  the  min- 
ing operations  resulting  from  a  con- 
version of  the  capital  represented  by 
real  estate  into  capital  represented  by 
cash  are  in  no  true  sense  income.  As  to 
this  contention,  this  court  said : 

"The  peculiar  character  of  mining 
property  is  sufilciently  obvious.  Ptior  to 
development  it  may  present  to  the  ni^ed 
eye  a  mere  tract  of  land  with  barren 
surface,  and  of  no  practical  value  except 
for  what  may  be  found  beneath.  Then 
follow  excavation,  discovery,  develop- 
ment, extraction  of  ores,  resulting 
eventually,  if  the  process  be  thorough, 
in  the  complete  exhaustion  of  the  miner- 
al contents  so  far  as  they  are  worth 
removing.  Theoretically,  and  according 
to  the  argument,  the  entire  value  of  the 
mine,  as  ultimately  developed,  existed 
from  the  beginning.  Practically,  how- 
ever, and  from  the  commercial  stand- 
point, the  value — that  is,  the  exchange- 
able or  market  yalue---depends  upon 
different  considerations.  Beginning  from 
little,  when  the  existence,  character,  and 
extent  of  the  ore  deposits  are  proble- 
matical! it  may  increase  steadily  or 
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rapidly  so  long  as  discovery  and  develop- 
ment outrun  depletion,  and  the  wiping 
out  of  the  value  by  the  practical  ex- 
haustion of  the  mine  may  be  deferred  for 
a  long  term  of  years.  While  not  ignoring 
the  importance  of  such  considerations, 
we  do  not  think  they  afford  the  sole  test 
for  determining  the  legislative  intent." 

[521]  This  court  held  that  it  was 
not  correct  to  say  that  a  mining  corpora- 
tion was  not  engaged  in  business,  but  was 
merely  occupied  in  converting  its  capital 
assets  from  one  form  to  another,  and  that 
while  a  sale  outright  of  a  mining  prop- 
erty might  be  fairly  described  as  a  con- 
version of  the  capital  from  land  into 
money,  the  process  of  mining  is,  in  a 
sense,  equivalent  to  a  manufacturing  pro- 
cess, and  however  the  operation  shall  be 
described,  the  transaction  is  indubitably 
"business"  within  the  meaning  of  the  Act 
of  1909,  and  the  gains  derived  from  it  are 
properly  the  income  from  business,  de- 
rived from  capital,  from  labor,  or 
from  both  combinedL  Further, 
"as  to  the  alleged  inequality  of  opera- 
tion between  mining  corporations  and 
others,  it  is  of  course  true  that  the 
revenues  derived  from  the  working  of 
mines  result  to  some  extent  in  the  ex- 
haustion of  the  capital.  But  the  same  is 
true  of  the  earnings  of  the  human  brain 
and  hand  when  unaided  by  capital,  yet 
such  earnings  are  commonly  dealt  with 
in  legislation  as  income.  So  it  may  be 
said  of  many  manufacturing  corporations 
that  are  clearly  subject  to  the  Act  of 
1909,  especially  of  those  that  have  to  do 
with  the  production  of  patented  articles; 
although  it  may  be  foretold  from  the  be- 
ginning that  the  manufacture  will  be 
profitable  only  for  a  limited  time,  at  the 
end  of  which  the  capital  value  of  the 
plant  must  be  subject  to  material  de- 
pletion, the  annual  gains  of  such  corpo- 
rations are  certainly  to  be  taken  as  in- 
come for  the  purpose  of  measuring  the 
amount  of  the  tax." 

It  is  contended  that  this  case  is  in- 
applicable, because  the  facts  disclose 
that  the  ores  were  being  mined  by  a 
corporation  upon  its  own  premises.  In 
our  view,  this  makes  no  difference  in  the 
application  of  the  principles  upon  which 
the  case  was  decided.  We  think  that 
the  payments  made  by  the  lessees  to  the 
corporations  now  before  the  court  were 
not  in  substance  the  proceeds  of  an  out- 
right sale  of  a  mining  property,  but,  in 
view  of  the  [522]  terms  of  these  in- 
struments, were  in  fact  rents  or  royalties 
to  be  paid  upon  entering  into  the  prem- 
ises and  discovering,  developing,  and  re- 
'  moving  the  mineral  resources  thereof, 
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and  as  such  must  be  held  now,  as  then, 
to  come  fairly  within  the  term  ^'income" 
as  intended  to  be  reached  and  taxed 
under  the  terms  of  the  Corporation  Tax 
Act. 

In  Stanton  v.  Baltic  Min.  Co.  240  U. 
S.  103,  60  L.  ed.  546,  36  Sup.  Ct.  Rep. 
278,  the  Income  Tax  Law  of  1913  [38 
Stat,  at  L.  166,  chap.  16,  Comp.  Stat. 
1913,  §  6319]  was  before  the  court,  and 
it  was  contended  that  the  clause  in  that 
act,  limiting  the  mines  to  a  maximum 
depreciation  allowance  of  6  per  cent  of 
their  annual  gross  receipts  or  output  of 
ore  deposits,  was  unconstitutional;  or, 
if  that  provision  was  inseparable  from 
the  rest  of  the  act,  the  entire  Income 
Tax  Law,  as  applied  to  mining  com- 
panies, was  unconstitutional.  Replying 
to  the  argument  advanced  by  the  mining 
company  in  that  case,  this  court  said  that 
it  rested  upon  the  wholly  fallacious 
assumption  that,  looked  at  from  the 
point  of  view  of  substance,  a  tax  on  the 
product  of  a  mine  was  necessarily  a  tax 
upon  the  property  because  of  its  owner- 
ship unless  adequate  allowance  be  made 
for  the  exhaustion  of  the  ore  body  re- 
sulting from  the  working  of  the  mine; 
and,  ^rther: 

''We  say  wholly  fallacious  assumption 
because  independently  of  the  effect  of 
the  operation  of  the  16th  Amendment,  it 
was  settled  in  Stratton's  Independence 
V.  Howbert,  231  U.  S.  399,  58  L.  ed.  285, 
34  Sup.  Ct.  Rep.  136.  that  such  a  tax  is 
not  a  tax  upon  property  as  such  be- 
cause of  its  ownership,  but  a  true  excise 
levied  on  the  results  of  the  business  of 
carrying  on  mining  operations." 

We  think  it  results  from  the  princi- 
ples announced  in  these  decisions  that  in 
such  cases  as  are  now  under  considera- 
tion, the  corporation  being  within  the 
meaning  of  the  act  organized  for  profit 
and  doing  business,  it  is  subject  to  the 
tax  upon  its  income  derived  from  the 
royalties  under  these  leases. 

This  brings  us  to  the  fourth  and  last 
question  in  the  case,  as  to  whether  allow- 
ance should  be  made  for  depreciation 
[523]  on  account  of  the  depletion  of  the 
property  by  removing  the  ores  from  the 
mines  in  question. 

The  contention  of  respondents  in  this 
behalf  is,  that  if  the  court  shall  find  that 
the  moneys  received  by  them  under  their 
mining  contracts  can  be  deemed  gross  in- 
come, in  whole  or  in  part,  they  are  en- 
titled to  deduct  therefrom,  as  a  reason- 
able allowance  for  depreciation  the  full 
amount  of  the  money  so  received,  for  the 
reason  that  they  represent  a  mere  tran»- 
mutation  of  cM>ital  assets,  being,  in  legal 


effect,  the  selling  price  of  their  rights  in 
the  mineral  deposits  on  or  before  Janu- 
ary 1,  1909,  and  which,  by  virtue  of  the 
mining  contracts  then  outstanding,  had 
been  previously  sold  for  the  exact 
amounts  of  such  receipts. 

The  statement  of  facts  in  the  case  of 
Stratton's  Independence,  supra,  as  the 
court  states  on  pages  418  and  419,  de- 
veloped from  the  certificate,  was : 

''From  that  certificate  it  appears  that 
the  case  was  submitted  to  the  trial  court 
and  a  verdict  directed  upon  an  agreed 
statement  of  facts,  and  in  that  state- 
ment the  gross  proceeds  of  the  sale  of 
the  ores  during  the  year  were  diminished 
by  the  moneys  expended  in  extracting, 
mining,  and  marketing  the  ores,  and 
the  precise  difference  was  taken  to  be  the 
value  of  the  ores  when  in  place  in  the 
mine.    .    .    . 

"It  is  clear  that  a  definition  of  the 
'value  of  the  ore  in  place'  has  been  in- 
tentionally adopted  that  excludes  all 
allowances  of  profit  upon  the  process  of 
mining,  and  attributes  the  entire  profit 
upon  the  mining  operations  to  the  mine 
itself.  In  short,  the  parties  propose  to 
estimate  the  depreciation  of  a  mining 
property  attributable  to  the  extraction  of 
ores  according  to  principles  that  would 
be  i^plicable  if  the  ores  had  been  re- 
moved by  a  trespasser." 

It  is  true  that  in  the  case  of  Strat- 
ton's Independence,  supra,  the  decision 
upon  the  question  of  depreciation  was 
predicated  upon  the  facts  stated  in  the 
certificate  presented  to  the  court,  and  it 
was  said,  at  page  422: 

[524]  "It  would,  therefore,  be  im- 
proper for  us  at  this  time  to  enter  into 
the  question  whether  the  clause,  'a  rea- 
sonable allowance  for  depreciation  of 
property,  if  any,'  calls  for  an  allowance 
on  that  account  in  making  up  the  tax, 
where  no  depreciation  is  charged  in 
practical  bookkeeping;  or  the  question 
whether  depreciation,  when  allowable, 
may  properly  be  based  upon  the  deple- 
tion of  the  ore  supply  estimated  other- 
wise than  in  the  mode  shown  by  the 
agreed  statement  of  facts  herein;  for  to 
do  this  would  be  to  attribute  a  different 
meaning  to  the  term  'value  of  the  ore  in 
place'  than  the  parties  have  put  upon  it, 
and  to  instruct  the  circuit  court  of  ap- 
peals respecting  a  question  about  which 
instruction  has  not  been  requested  and 
concerning  which  it  does  not  even  appear 
that  any  issue  is  depending  before  that 
court." 

It  therefore  follows  that  we  have  the 
question  of  depreciation  in  this  case  pre- 
sented under  9omewhat  different  circum- 
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stances  than  were  ontlined  in  the  opinion 
in  the  case  of  Stratton's  Independence. 

The  statute  permits  deduction  of  ''all 
losses  sustained  within  the  year  .  .  . 
including  a  reasonable  allowance  for  de- 
preciation of  property.''  What  was  here 
meant  by  '^depreciation  of  property  f 
We  think  Congress  used  the  expression 
in  its  ordinary  and  usual  sense  as  un- 
derstood by  business  men.  It  is  common 
knowledge  that  business  concerns  usual- 
ly  keep  a  depreciation  account,  in  which 
is  charged  off  the  annual  losses  for  wear 
and  tear,  and  obsolescence  of  structures, 
machinery,  and  personalty  in  use  in  the 
business.  We  do  not  think  Congress  in- 
tended to  cover  the  necessary  deprecia- 
tion of  a  mine  by  exhaustion  of  the  ores 
in  determining  the  income  to  be  assessed 
under  the  statute  by  including  such 
exhaustion  within  the  allowance  made 
for  depreciation.  It  would  be  a  strained 
use  or  the  term  ''depreciation"  to  say 
that,  where  ore  is  taken  from  a  mine  in 
the  operation  of  the  property,  deprecia- 
tion, as  generally  understood  in  [525] 
business  circles,  follows.  True,  the  value 
of  the  mine  is  lessened  from  the  partial 
exhaustion  of  the  property,  and,  owing 
to  its  peculiar  character,  cannot  bo  re- 
placed. But  in  no  accurate  sense  can 
such  exhaustion  of  the  bodv  of  the  ore 
be  deemed  depreciation.  It  is  equally 
true  that  there  seems  to  be  a  hardship 
in  taxing  such  receipts  as  income,  with- 
out some  deduction  arising  from  the  fact 
that  the  mining  property  is  being  con- 
tinually reduced  by  the  removal  of  the 
minerals.  But  such  consideration  will 
not  justify  this  court  in  attributing  to 
depreciation  a  sense  which  we  do  not  be- 
lieve Congress  intended  to  give  to  it  in 
the  Act  of  1909. 

It  may  be  admitted  that  a  fair  argu- 
ment arises  from  equitable  considerations 
that,  owing  to  the  nature  of  mining 
property,  an  allowance  in  assessing  taxes 
upon  income  should  be  made  for  the  re- 
moval of  the  ore  deposits  from  time  to 
time.  Congress  recognized  this  fact  in 
passing  the  income  tax  section  of  the 
Tariff  Act  of  1913  (§  U.  38  Stat,  at  L. 
166,  167,  chap.  16,  Comp.  Stat.  1913,  §§ 
6319-6322),  when  it  permitted  "a  rea- 
sonable allowance  for  the  exhaustion, 
wear  and  tear  of  property  arising  out  of 
its  use  or  employment  in  the  business, 
not  to  exceed,  in  the  case  of  mines,  6  per 
centum  of  the  gross  value  at  the  mine  of 
the  output  for  the  year  for  which  the 
computation  is  made;'' 
and  in  the  Income  Tax  Law  of  Septem- 
ber 8,  1916  (1916-1916  Stat.  766,  769), 
a  reasonable  allowance  is  made  in  the 
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cases  of  mines  for  depletion  thereof,  ^not 
to  exceed  the  market  value  in  the  mine 
of  the  product  thereof  which  has  been 
mined  and  sold  during  the  year  for 
which  the  return  and  computation  are 
made."  These  provisions  were  not  in 
the  Act  of  1909,  and,  as  we  have  said,  we 
think  that  Congress,  in  that  act,  used 
the  term  "depreciation"  in  its  ordinary 
and  usual  significance.  We  therefore 
reach  the  conclusion  that  no  allowance 
can  be  made  of  the  character  contended 
for  as  an  item  of  depreciation. 

No  contention  is  made  in  the  brief  for 
an  allowance  because  of  sales  of  stump- 
age,  lots,  and  lands  belonging  to  [520] 
the  companies,  as  an  exhaustion  of  the 
capital  assets,  and  evidently  the  case  was 
brought  for  the  purpose  of  testing  the 
right  of  the  companies  to  deduct  the 
royalties  agreed  to  be  paid  to  them  upon 
the  removal  of  the  minerals  from  the 
lands  from  the  sums  for  which  they 
were  severally  assessed. 

For  the  reasons  stated,  we  think  the 
Circuit  Court  of  Appeals  and  the  Dis- 
trict Court  erred  in  the  judgments  ren- 
dered, and  the  same  will  be  reversed  and 
the  cases  remanded  to  the  District  Court 
for  further  proceedings,  if  any  are 
sought,  upon  claim  of  right  to  deduct 
the  value  of  the  lands,  lots,  and  stump* 
age  sold  from  the  assessments  made. 

Judgment  reversed. 

Mr.  Justice  McBeynolds  took  no  part 
in  the  consideration  and  decision  of  these 
cases. 


THOBIAS    CUSACK    COMPANY.    Plflf.    in 

Err., 

CITY  OP  CHICAGO  et  al. 

(See  S.  C.  Reporter's  ed.  526-531.) 

Error  to  state  court  —  scope  of  review 
—  question  of  local  law. 

1.  The  decision  of  the  highest  court  of 
a  state  that  a  certain  municipal  ordinance, 
challenged  as  repugnant  to  the  Federal  Ck>n- 
stitution,  is  within  the  scope  of  the  powers 
conferred  by  the  state  legislature  upon  a 
municipality,  is  conclusive  upon  the  Feder- 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884;  and  Kipley  v.  Illinois,  42  L.  ed.  U.  S. 
998. 

On  what  questions  the  Federal   Su- 

842  17.  8. 


1916. 


THOMAS  CUSACK  CO.  t.  CHICAGO. 


al  Supreme  Court  on  writ,  of  error  to  the 
state  court. 

[For  other  cases,  see  Appeal  and  Error,  2124- 
2151,  in  Digest  Sup.  Ct.  1808.] 

Constitutional  law  —  police  power  — 
▼alidity  of  municipal  ordinance. 

2.  A  municipal  ordinance  passed  under 
authority  delegated  by  the  state  legislature 
to  regulate  or  control  the  construction  and 
main&nance  of  billboards  is  a  valid  exercise 
of  the  police  power  unless  it  is  clearly  un- 
reasonable and  arbitrary. 

[For  other  cases,  see  ConstltutloDal  Law,  861- 
869.  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law  —  dne  procesa  of  law 
—  equal  protection  of  the  laws  —  po- 
lice power  —  regulating  billboards. 

3.  The  erection  of  any  billboard  or  sign- 
board over  12  square  feet  in  area  in  any 
block  in  which  one  half  of  the  buildings 
on  both  sides  of  the  street  are  used  exclu- 
sively for  residence  purposes,  without  first 
obtaining  the  written  consent  of  the  owners 
of  a  majority  of  the  frontage  on  both  sides 
of  the  street  in  such  block,  may  be  prohibit- 
ed in  the  exercise  of  the  state's  police  power, 
and  such  prohibition  works  no  denial  to  a 
corporation  engaged  in  outdoor  advertising 
of  either  the  due  process  of  law  or  equal  pro- 
tection of  the  laws  guaranteed  by  the  14th 
Amendment  to  the  Federal  Constitution. 
[For  other  cases,  see  ConstitatioDal  Law,  175- 

212.   441-622,   861-869,  in  Digest   Sup.   Ct 
1908.1 

[No.  126.] 

Argued  December  20  and  21,  1916.    Decided 
January  16,  1917« 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree 
which  reversed,  with  directions  to  dis- 
miss the  billy  a  decree  of  the  Superior 
Court  of  Cook  County,  in  that  state,  re- 
straining the  enforcement  of  a  municipal 
ordinance  regulating  the  erection  and 
maintenance  of  billboards  in  residence 
distiicts.    AfArmed. 

See  same  case  below,  267  Dl.  344,  108 
N.  E.  340,  Ann.  Cas.  1916C,  488. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  8.  Hmnmer  argued  the  cause, 
and,  with  Mr.  James  E.  McGrath,  filed 
a  brief  for  plaintiff  in  error: 

The  ordinance  in  question  is  invalid 
and  in  violation  of  the  plaintiff  in  error's 
constitutional  rights  in  the  enjoyment  of 
its  property. 


Eubank  v.  Richmond,  226  U.  S.  137, 
67  L.  ed.  166,  42  L.R.A.(N.S.)  1123,  33 
Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B,  192; 
Tick  Wo  V.  Hopkins,  118  U.  S.  366,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Chi- 
cago V.  Gunning  System,  214  111.  628,  70 
L.R.A.  230,  73  N.  E.  1036,  2  Ann.  Cas. 
892;  St.  Louis  Qunning  Adv.  Co.  y.  St. 
Louis,  236  Mo.  181,  137  S.  W.  929; 
Curran  Bill  Posting  &  Distributing  Co. 
V.  Denver,  47  Colo.  221,  27  L.R.A.(N.S.) 
644,  107  Pac.  261. 

Messrs.  Loring  R.  Hooyer  and  Ohester 
E.  Oleyeland  argued  the  cause,  and,  with 
Mr.  Samuel  A.  Ettelson,  filed  a  brief  for 
defendants  in  error: 

The  frontage  consent  provision  of 
§  707  of  the  Chicago  Code  of  1911  is 
valid,  and  it  does  not  present  a  Federal 
question. 

Rochester  v.  West,  164  N.  Y.  610,  63 
L.R.A.  648,  79  Am.  St.  Rep.  669,  68 
N.  E.  673;  Whitmier  &  F.  Co.  v.  Buffalo, 
118  Fed.  776;  Fischer  v.  St.  Louis,  194 
U.  S.  370,  48  L.  ed.  1108,  24  Sup.  Ct. 
Rep.  673;  Crowley  v.  Christensen,  137 
U.  S.  86,  91,  34  L.  ed.  620,  623,  11  Sup. 
Ct.  Rep.  13;  Wilson  v.  Eureka  City,  173 
U.  8.  32,  43  L.  ed.  603,  19  Sup.  Ct.  Rep. 
317;  Chicago  v.  Stratton,  162  111.  604, 
36  L.R.A.  M,  63  Am.  St.  Rep.  326,  44  N. 
E.  863;  Chicago  v.  Qunning  System,  214 
111.  642,  70  L.R.A.  230,  73  N.  E.  1036, 
2  Ann.  Cas.  892;  Swift  v.  People,  162 
m.  642,  33  L.R.A.  470,  44  N.  E.  628; 
Martens  v.  People,  186  HI.  317,  67  N.  E. 
871;  Harrison  v.  People,  196  111.  472, 
63  N.  E.  191;  Fish  v.  McGann,  206  111. 
187,  68  N.  E.  761;  People  v.  Griesbach, 
211  HL  40,  71  N.  E.  874;  People  ex 
rel.  Busching  y.  Ericsson,  263  111.  373, 
L.R.A.1916D,  607,  106  N.  E.  316,  Ann. 
Cas.  1916C,  183;  People  ex  rel.  Keller 
y.  Oak  Park,  266  HI.  367, 107  N.  E.  636; 
New  York  ex  rel.  Lieberman  v.  Van  De 
Carr,  199  U.  S.  662,  662,  60  L.  ed.  306, 
310,  26  Sup.  Ct.  Rep.  144. 

Plaintiff  in  error  cannot  urge  that  the 
frontage  consent  provision  of  the  ordi- 
nance is  invalid  because  of  conjectural 
results  from  its  operation,  there  being 
no  showing  made  that  the  provision  in 


preme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  671. 

On  municipal  power  as  to  regulation 
of  signs  and  billboards — see  note  to  Peo- 
ple ex  rel.  Wineburgh  Adv.  Co.  v.  Mur- 
phy, 21  L.R.A.(N.S.)  736. 

On  the  exercise  of  police  power  for  > 
•1  li.  ed. 


esthetic  purposes — see  note  to  Haller 
Sign  Works  v.  Physical  Culture  Train- 
ing School,  34  L.R.A.(N.S.)  998. 

As  to  power  to  make  use  of  property 
for  particular  purpose  or  in  a  particular 
manner,  conditional  upon  consent  of 
neighbors — see  note  to  State  ex  rel. 
Omaha  Gas  Co.  y.  Withnell,  8  L.R.A. 

(N.S.)  978. 
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faet  operated  in  the  maimer  complained 
of. 

New  York  ex  reL  lieberman  y.  Van 
De  Carr,  supra;  Sligh  y.  Kirkwood,  237 
U.  S.  52,  61,  59  L.  ed.  835,  838,  35  Sup. 
Ct  Rep.  501. 

The  ordinance  under  consideration 
was  passed  pursuant  to  express  power 
conferred  upon  the  city  council  of  the 
city  of  Chicago,  and  the  decision  of  the 
state  court  of  last  resort  is  conclusive 
upon  this  point. 

Reiman  y.  Little  Eock,  237  U.  8.  171, 
176,  59  L.  ed.  900,  903,  35  Sup.  Ct.  Rep. 
511 ;  Fischer  y.  St.  Louis,  194  U.  S.  361, 
369,  48  L.  ed.  1018,  1023,  24  Sup.  Ct. 
Rep.  673. 

Billboards  are  of  such  a  character  that 
the  control  of  their  location  is  a  proper 
exercise  of  the  police  power. 

State  y.  Staples,  157  N.  C.  638,  37 
L.R.A.(N.S.)  696,  73  S.  E.  112;  Re  WU- 
shire,  103  Fed.  623;  Chicago  y.  Gkinning 
System,  214  111.  642,  70  L.R.A.  230,  73 
N.  E.  1035,  2  Ann.  Cas.  892^  St.  Louis 
Qunning  Adv.  Co.  y.  St.  Louis,  235  Mo. 
99,  145,  137  S.  W.  929. 

Structures  and  businesses  not  nui- 
sances per  se,  and  subject  to  total  legis- 
latiye  suppression,  may,  by  reason  of 
their  location  or  inherent  attributes,  be 
prohibited  under  certain  circumstances 
and  in  particular  localities,  and  the  pro- 
hibition of  billboards  in  residence  blocks, 
as  defined  by  the  ordinance  under  con- 
sideration, is  valid. 

Chicago  y.  Gunning  System,  214  111. 
640,  70  L.R.A.  230,  73  N.  E.  1035,  2  Ann. 
Cas.  892;  Welch  v.  Swasey,  214  U.  S. 
91,  107,  53  L.  ed.  923,  930,  29  Sup.  Ct. 
Rep.  567;  People  ex  rel.  Busching  v. 
Ericsson,  263  111.  372,  L.R.A.1915D,  607, 
105  N.  E.  315,  Ann.  Cas.  1915C,  183; 
Chicago  y.  Stratton,  162  Bl.  501,  35 
L.R.A.  84,  53  Am.  St.  Rep.  325,  44  N.  E. 
853;  Ex  parte  Quong  Wo,  161  CaL  230, 
118  Pac.  714;  Ex  parte  Hadacheck,  165 
Cal.  419,  L.R.A.1916B,  1248,  132  Pac. 
584,  239  U.  S.  394,  60  L.  ed.  348,  36 
Sup.  Ct.  Rep.  145;  Reinman  v.  Little 
Rock,  237  U.  S.  171,  176,  59  L.  ed.  900, 
903,  35  Sup.  Ct.  Rep.  511. 

The  legislative  branch  of  the  govern- 
ment having,  by  the  ordinance  in  ques- 
tion, determined  billboards  in  residence 
districts  to  be  injurious  to  the  health, 
safety,  morals,  and  welfare  of  the  peo- 
ple, the  courts  will  not  interfere  if  there 
is  a  basis  for  such  decision. 

Laurel  Hill  Cemetery  v.  San  Francisco, 
216  U.  S.  358,  365,  54  L.  ed.  515,  518, 
30  Sup.  Ct.  Rep.  301;  Armour  ft  Co.  v. 
North  Dakota,  240  U.  S.  510,  60  L.  ed. 
771,  36  Sup.  Ct.  Rep.  441,  Ann.  Cas. 
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1916D,  548;  Ex  parte  Hadacheck,  165 
Cal.  420,  LJLAJ916B,  1248,  132  Pac. 
584. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

In  this  proceeding  the  plaintiff  in 
error,  a  corporation  engaged  in  ^out- 
door advertising,''  claims  that  §  707  of 
article  23  of  an  ordinance  of  the  city  of 
Chicago,  governing  the  erection  and 
maintenance  of  biUboards  in  that  city, 
is  unconstitutionaL 

This  section  is  as  follows: 

''707.  Frontage  consents  required. — It 
shall  be  unlawful  for  any  person,  firm 
or  corporation  to  erect  or  construct  any 
billboard  or  signboard  in  any  block  on 
any  public  street  in  which  one  half  of 
the  buildings  on  both  sides  of  the  street 
are  used  exclusively  for  residence  pur- 
poses without  first  obtaining  the  consent 
in  writing  of  the  owners  or  duly  author- 
ized agents  of  said  owners  owning  a 
majority  of  the  frontage  of  the  prop- 
erty on  both  sides  of  the  street  in  the 
block  in  which  such  billboard  or  sign- 
board [528]  is  to  be  erected,  construct- 
ed or  located.  Such  writtcoi  consents 
shall  be  filed  with  the  commissioner  of 
buildings  before  a  permit  shall  be  issued 
for  the  erection,  construction  or  loca- 
tion of  such  billboard  or  signboard." 

The  plaintiff  in  error  expressly  con- 
cedes in  this  court  that  it  is  within  the 
police  power  of  the  city  of  Chicago  to 
exercise  within  the  city  limits  a  reason- 
able regulation  and  control  over  the  con- 
struction and  maintenance  of  billboards 
and  other  similar  structures.  But  it  is 
contended  that  the  section  quoted  is  in 
terms  "an  arbitrary,  unrestrained"  exer- 
cise of  power,  which,  if  given  effect, 
could  be  used  without  any  regard  ''to  the 
safety,  health,  morals,  comfort,  or  wel- 
fare of  the  public,"  and  that  it  therefore 
offends  against  the  5th  and  14th  Amend* 
ments  to  the  Constitution  of  the  United 
States. 

Obviously,  claims  made  under  the  5th 
Amendment  need  not  be  considered 
(Livingston  v.  Moore,  7  Pet.  469,  551,  8 
L.  ed.  751,  781;  Lloyd  v.  DolHson,  194 
U.  S.  445,  48  L.  ed.  1062,  24  Sup.  Ct. 
Rep.  703),  and  there  remains  only  the 
question  whether  the  ordinance,  if  en- 
forced, would  work  "a  denial  to  the 
plaintiff  in  error  of  the  equal  protection 
of  the  laws,"  or  would  "deprive  it  of 
its  property  without  due  process  of  law." 

The  claimed  infirmity  in  the  ordinance 
consists  in  the  requirement  that  before 
any  billboard  or  signboard  of  over  12 
square  feet  in  area  may  be  erected  in 
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any  block  in  which  one  half  of  the  build- 
ings are  used  exclusively  for  residence 
purposes,  the  owners  of  a  majority  of 
the  frontage  of  the  property  on  both 
sides  of  the  street  in  such  block  shall 
eonsent  in  writing  thereto.  This,  it  is 
claimed,  is  not  an  exercise  by  the  city 
of  power  to  r^^late  or  control  the  con- 
struction and  maintenance  of  billboards, 
but  is  a  delegation  of  legislative  power 
to  the  owners  of  a  majority  of  the  front- 
age of  the  property  in  the  block  ''to 
subject  the  use  to  be  made  of  their  prop- 
erty by  the  minority  owners  of  property 
in  such  block  to  the  whims  and  caprices 
of  their  neighbors." 

[529]  The  supreme  court  of  the  state 
of  Illinois  sustained  the  validity  of  the 
ordinance  in  an  opinion  (267  111.  344, 
108  N.  E.  340,  Ann.  Gas.  1916C,  488) 
which  declares  that  the  act  of  the  legis- 
lature of  that  state,  passed  in  1912 
(Kurd's  Stat.  1913,  chap.  24,  f  696)  is 
a  dear  legislative  declaration  that  the 
subject  of  billboard  advertising  shall  be 
subject  to  municipal  control. 

It  is  settled  zor  this  court  by  this 
decision  that  the  ordinance  assailed  is 
within  the  scope  of  the  power  conferred 
on  the  city  of  Chicago  by  the  legisla- 
ture, that  it  is  to  be  treated  as  proceed- 
ing from  the  law-making  power  of  the 
state,  and  that,  therefore,  it  is  a  valid 
ordinance  unless  the  record  shows  it  to 
be  clearly  unreasonable  and  arbitrary. 
Reinman  v.  Little  Rock,  237  U.  S.  171, 
69  L.  ed.  900,  36  Sup.  Ct.  Rep.  611. 

Upon  the  question  of  the  reasonable- 
ness of  the  ordinance,  much  evidence  was 
introduced  upon  the  trial  of  the  case, 
from  which  the  supreme  court  finds  that 
fires  had  been  started  in  the  accumula- 
tion of  combustible  material  which 
gathered  about  such  billboards;  that 
offensive  and  unsanitary  accumulations 
are  habitually  found  about  them,  and 
that  they  aflford  a  convenient  conceal- 
ment and  shield  for  immoral  practices, 
and  for  loiterers  and  criminals.  As  bear- 
ing upon  the  limitation  of  the  require- 
ment of  the  section  to  blocks  ''used  ex- 
clusively for  residence  purposes,"  the 
court  finds  that  the  trial  court  erroneous- 
ly refused  to  allow  testimony  to  be  intro- 
duced tending  to  show  that  residence  sec- 
tions of  the  city  did  not  have  as  full 
police  or  fire  protection  as  other  sections 
have,  and  that  the  streets  of  such  sec- 
tions are  more  frequented  by  unprotect- 
ed women  and  children  than,  and  are  not 
so  well  lighted  as,  other  sections  of  the 
dty  are,  and  that  most  of  the  crimes 
against  women  and  children  are  offenses 

against  their  persons. 
•1  Ii.  ed. 


Neglecting  the  testimony  which  was 
excluded  by  the  trial  court,  there  re- 
mains sufficient  to  convincingly  show  the 
propriety  of  putting  billboards,  as  dis- 
tinguished from  buildings  and  fences,  in 
a  class  by  themselves  (St.  Louis  [530] 
Gunning  Advertising  Co.  v.  St.  Louis, 
235  Mo.  99,  137  S.  W.  929),  and  to 
justify  the  prohibition  against  their  erec- 
tion in  residence  districts  of  a  city  in 
the  interest  of  the  safety,  morality, 
health,  and  decency  of  the  community. 

The  claim  is  palpably  frivolous  that 
the  validity  of  the  ordinance  is  impaired 
by  the  provision  that  such  billboards 
may  be  erected  in  such  districts  as  arc 
described  if  the  consent  in  writing  is 
obtained  of  the  owners  of  a  majority  of 
the  frontage  on  both  sides  of  the  street 
in  any  block  in  which  such  billboard  is 
to  be  erected.  The  plaintiff  in  error  can- 
not be  injured,  but  obviously  may  be 
benefited,  by  this  provision,  for  without 
it  the  prohibition  of  the  erection  of  such 
billboards  in  such  residence  sections  is 
absolute.  He  who  is  not  injured  by  the 
operation  of  a  law  or  ordinance  cannot 
be  said  to  be  deprived  by  it  of  either 
constitutional  right  or  of  property.  Ty- 
ler V.  Judges  of  Ct.  of  Registration,  179 
U.  S.  405,  46  L.  ed.  262,  21  Sup.  Ct. 
Rep.  206;  Plymouth  Coal  Co.  v.  Penn- 
sylvania, 232  U.  S.  631,  68  L.  ed.  713, 
34  Sup.  Ct.  Rep.  369.  To  this  we  may 
add.  that  such  a  reference  to  a  neighbor- 
hood of  the  propriety  of  having  carried 
on  within  it  trades  or  occupations  which 
are  properly  the  subject  of  r^pilation  in 
the  exercise  of  the  police  power  is  not 
uncommon  in  laws  which  have  been  sus- 
tained against  every  possible  claim  of 
unconstitutionality,  such  as  the  right  to 
maintain  saloons  (Swift  v.  People,  162 
m.  634,  33  L.R.A.  470,  44  N.  E.  528),  and 
as  to  the  location  of  garages  (People  ex 
rel.  Busching  v.  Ericsson,  263  111.  368, 
L.R.A.1915D,  607,  105  N.  E.  315,  Ann. 
Cas.  1916C,  183).  Such  treatment  is 
plainly  applicable  to  offensive  structures. 

The  principles  governing  the  exercise 
of  the  police  power  have  received  such 
frequent  application  and  have  been  so 
elaborated  upon  in  recent  decisions  of 
this  court,  concluding  with  Armour  & 
Co.  ▼.  North  Dakota,  240  U.  S.  610,  614, 
60  L.  ed.  771,  776,  36  Sup.  Ct.  Rep.  440, 
Ann.  Cas.  1916D,  648,  that  further  dis- 
cussion of  them  would  not  be  profitable, 
especially  in  a  case  falling  as  clearly  as 
this  one  does  within  their  scope.  We 
therefore  content  ourselves  with  saving 
that  while  this  court  has  refrained  mmi 
any  attempt  to  define  with  precision  the 
limits  of  the  police  [531]  power,  yet 
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its  disposition  is  to  favor  the  validity  of 
laws  relating  to  matters  completely  with- 
in the  territory  of  the  state  enacting 
them,  and  it  so  reluctantly  disagrees 
with  the  local  legislative  authority,  pri- 
marily the  judge  of  the  public  welfare, 
especially  when  its  action  is  approved  by 
the  highest  court  of  the  state  whose 
people  are  directly  concerned,  that  it 
will  interfere  with  the  action  of  such  au- 
thority only  when  it  is  plain  and  pal- 
pable that  it  has  no  real  or  substantial 
relation  to  the  public  health,  safety, 
morals,  or  to  the  general  welfare.  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  30, 
49  L.  ed.  643,  651,  25  Sup.  Ct.  Rep.  358, 
3  Ann.  Cas.  765.  And  this,  for  the  rea- 
sons stated,  cannot  be  said  of  the  ordi- 
nance which  we  have  here. 

The  plaintiff  in  error  relies  chiefly 
upon  Eubank  v.  Richmond,  226  U.  S. 
137,  57  L.  ed.  156,  42  L.R.A.(N.S.)  1123, 
33  Sup.  Ct.  Rq>.  76,  Ann.  Cas.  1914B, 
192.  A  sufficient  distinction  between  the 
ordinance  there  considered  and  the  one 
at  bar  is  plain.  The  former  left  the 
establishment  of  the  building  line  un- 
touched until  the  lot  owners  should  act, 
and  then  made  the  street  committee  the 
mere  automatic  register  of  that  action, 
and  gave  to  it  the  effect  of  law.  The 
ordinance  in  the  case  at  bar  absolutely 
prohibits  the  erection  of  any  billboards 
in  the  blocks  designated,  but  permits 
this  prohibition  to  be  modified  with  the 
consent  of  the  persons  who  are  to  be 
most  affected  by  such  modification.  The 
one  ordinance  permits  two  thirds  of  the 
lot  owners  to  impose  restrictions  upon 
the  other  property  in  the  block,  while 
the  other  permits  one  half  of  the  lot 
owners  to  remove  a  restriction  from  the 
other  property  owners.  This  is  not  a 
delegation  of  legislative  power,  but  is, 
as  we  have  seen,  a  familiar  provision 
affecting  the  enforcement  of  laws  and 
ordinances. 

It  results  that  the  judgment  of  the  Su- 
preme Court  of  Illinois  will  be  affirmed. 

Mr.  Justice  McKenna  dissents. 


[5821    ATLANTIC  COAST  LINE  RAIL- 
ROAD  COMPANY,  Plff.  in  Err.. 

▼. 

LIZZIE   M.   MIMS,   as  Administratrix   of 

the  Estate  of  John  J.  Mima,  Deceased. 

(See  S.  C.  Reporter's  ed.  632-637.) 

Error  to  state  oovrt  —  Federal  question 
—  how  and  when  raised. 

The  refusal  of  the  state  trial  court, 
41% 


upheld  by  the  highest  court  of  the  state,  to 
admit  testimony  in  support  of  a  claim  under 
the  Federal  Employers'  Liability  Act  of 
April  22,  1908  (do  Stat,  at  L.  65,  chap.  149, 
Comp.  Stat.  1913,  §  8G57),  is  not  a  denial 
of  a  Federal  right  which  the  Federal  Su- 
preme Court  can  review  by  writ  of  error, 
where  such  claim  was  not  asserted  at  a 
time  or  in  a  manner  calling  for  its  considera- 
tion by  the  highest  state  court  under  its 
established  system  of  practice  and  pleading, 
it  not  having  been  presented  until  after  the 
plaintiff  had  rested  in  the  second  trial  of 
the  case  after  it  had  once  been  taken  lo  the 
highest  state  court,  and  after  the  defendant^ 
upon  the  opening  of  the  second  trial,  had 
amended  its  answer  by  adding  a  new  defense, 
without  mentioning  or  in  any  manner  at- 
tempting to  plead  the  Federal  claim,  and 
where  the  assertion  of  the  claim  even  at  that 
stage  of  the  trial  consisted  only  of  a  tender 
of  testimony  without  any  application  to 
amend  the  answer. 

[For  other  cases,  see  Appeal  and  Brror,  1168- 
1318,  in  Digest  Sup.  Ct.  1908.] 

[No.  242.] 

Argued  December  4,  1916.    Decided  January 

16,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which,  on  a  second  appeal, 
afifirmed  a  judgment  of  the  Circuit  Court 
of  Richland  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  for  wrong- 
ful death.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  100  S.  C.  375,  85 
S.  E.  372. 

The  facts  are  stated  in  the  opinion. 

Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Su- 
preme Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884;  and  Eapley  v.  Illinois,  42  L.  ed. 
U.  S.  998. 

Ofl  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Oarbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  error  to  state  court  in  cases  arising 

under  the  Federal  Employers'  Liability 

Act — see  note  to  Great  Northern  R.  Co. 

V.  Knapp,  60  L.  ed.  U.  S.  745. 
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Mr.  Frederic  D.  KcKenney  arg:ued  the 
cause,  and,  with  Messrs.  Douglas  McKay, 
L.  W.  McLemore,  and  P.  A.  Willcox, 
filed  a  brief  for  plaintiff  in  error: 

The  motion  to  dismiss  is  plainly  un- 
tenable and  should  be  denied. 

St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale, 
229  U.  S.  156,  159,  161,  57  L.  ed.  1129, 
1133,  1131,  33  Sup.  Ct.  Rep.  651;  North 
Carolina  R.  Co.  v.  Zachary,  232  U.  S. 
248,  58  L.  ed.  591,  34  Sup.  Ct.  Rep.  305, 
Ann.  Cas.  1914C,  159,  9  N.  C.  C.  A.  109; 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  236 
U.  S.  454,  457,  59  L.  ed.  671,  672,  35  Sup. 
Ct.  Rep.  306;  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  513,  59  L.  ed.  1433, 
1437,  35  Sup.  Ct.  Rep.  865,  Ann.  Caa. 
1916B,  252,  9  N.  C.  C.  A.  265. 

Mr.  William  8.  Nelson  argued  the 
cause,  and,  with  Messrs.  Jo-Benry  Sloan 
Lyles,  J.  Team  (Bettys,  and  John  H. 
Clifton,  filed  a  brief  for  defendant  in 
error: 

No  Federal  question  waa  raised  or 
passed  upon  in  the  South  Carolina  court. 

Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Brad- 
bury, 223  U.  S.  711,  56  L.  ed.  624,  32  Sup. 
Ct.  Rep.  520;  Seaboard  Air  Line  R.  Co. 
▼.  Horton,  L.R.A.1915C,  78,  note;  Kan- 
sas City  Western  R.  Co.  v.  McAdow,  240 
U.  S.  51,  60  L.  ed.  520,  36  Sup.  Ct.  Rep. 
252,  11  N.  C.  C.  A.  857;  Central  Ver- 
mont R.  Co.  V.  White,  238  U.  S.  507,  59 
L.  ed.  1433,  35  Sup.  Ct.  Rep.  865,  Ann. 
Cas.  1916B,  252,  9  N.  C.  C.  A.  265;  Wa- 
bash  R.  Co.  v.  Hayes,  234  U.  S.  86,  58 
L.  ed.  1226,  34  Sup.  Ct.  Rep.  729,  6  N. 
C.  C.  A.  224;  Southern  Railway-Caro- 
lina Div.  Co.  V.  Bennett,  233  U.  8.  80,  58 
L.  ed.  860,  34  Sup.  Ct.  Rep.  566,  10  N. 
C.  C.  A.  853;  Brinkmeier  v.  Missouri  P. 
R.  Co.  224  U.  S.  268,  56  L.  ed.  758,  32 
Sup.  Ct.  Rep.  412;  Bradbury  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  149  Iowa,  51,  40  L.R.A. 
(N.S.)  684, 128  N.  W.  1;  Fleming  v.  Nor- 
folk Southern  R.  Co.  106  N.  C.  196,  76 
S.  E.  212. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

On  December  10th,  1910,  John  J. 
Mims,  a  car  inspector  in  the  employ  of 
the  plaintiff  in  error,  when  attempting 
to  cross  a  track  to  inspect  a  train  of  ears 
which  had  just  [533]  arrived,  was  run 
down  and  killed  by  a  switching  engine 
at  a  public  crossing  in  the  city  of  Sum- 
ter, South  Carolina. 

In  April  following  this  suit  was  com- 
menced by  the  filing  of  a  complaint, 
which  charges  actionable  negligence  and 
alleges  that  the  defendant    owned    and 

operated  a  line  of  railway  described  as 
61  li.  cd. 


wholly  within  the  state  of  South  Caro« 
linti.  There  is  nothing  in  the  complaint 
tending  to  state  a  cause  of  action  under 
the  Federal  law.  To  this  complaint  the 
defendant  filed  an  answer  which  is  a 
specific  denial  under  the  South  Carolina 
Code  of  Civil  Procedure  and  which  con- 
tains two  separate  defenses.  The  first 
defense  admits  that  Mims  was  killed  at 
the  time  alleged,  admits  the  paragraph 
alleging  that  the  defendant,  at  the  time 
of  the  accident  complained  of,  owned 
and  operated  the  line  of  railroad  de- 
scribed as  being  wholly  within  the  state 
of  South  Carolina,  and  denies  all  the 
other  allegations  of  the  complaint  The 
second  defense  is  one  of  contributory 
negligence. 

Upon  this  complaint  und  answer  the 
case  went  to  trial,  and  when  the  testi- 
mony was  all  introduced  the  trial  court 
granted  a  nonsuit,  which  was  reversed 
by  the  supreme  court  of  the  state  with 
an  order  remanding  the  case  for  a  new 
trial. 

When  the  case  was  called  for  the  sec- 
ond trial  the  defendant  asked  leave  to 
amend  its  answer  by  pleading  ''gross  and 
wilful  contributory  negligence"  on  the 
part  of  deceased,  which  was  gnranted,  and 
the  trial  proceeded  until  plaintiff  rested 
her  case.  • 

Up  to  this  time  no  claim  had  been 
made  by  defendant  and  no  facts  had  been 
pleaded  or  evidence  offered  by  either 
party  from  which  it  could  be  inferred 
that  the  deceased  at  the  time  of  his 
death  was  engaged  in  interstate  com- 
merce, or  that  the  Federal  Employers' 
Liability  Act  was  in  any  manner  appli- 
cable to  the  case. 

When  the  plaintiff  rested  her  case  on 
the  second  trial,  the  defendant  for  the 
first  time  offereid  to  introduce  [534] 
testimony  which  it  is  claimed,  if  ad- 
mitted, would  have  tended  to  prove  that 
the  train  which  the  deceased  was  in  the 
act  of  approaching  to  inspect  when  he. 
was  killed  ''was  engaged  in  interstate 
commerce  and  that  the  deceased  was  in 
this  respect  and  otherwise  engaged  in  in- 
terstate commerce."  The  trial  court  re- 
jected this  proffer  of  testimony  on  the 
ground  that  it  came  too  late  and  was  not 
relevant  to  any  issue  tendered  by  the 
pleadings  in  the  case.  No  application 
was  made  for  leave  to  amend  the  answer 
by  adding  the  claim  under  the  Federal 
law. 

The  practice  differs  in  the  courts  of 
the  various  states  as  to  what  testimony 
may  be  introduced  under  "a  specific  de- 
nial," such  as  was  filed  in  this  case, 
and  the  supreme  court  of  South  Caro- 
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Una,  while  reeofmizing  fully  the  roling 
character  of  the  Federal  Employers'  lia- 
bility Act  when  the  facts  making  it  ap^ 
plicable  are  properly  pleaded,  yet,  upon 
full  and  obviously  candid  and  competent 
consideration,  decided,  as  we  have  seen, 
that,  under  the  settled  rules  of  pleading 
in  that  state,  the  evidence  tendered  was 
not  admissible.  The  essential  justice  of 
this  decision,  which  is  the  fundamental 
thing,  commends  it  to  our  favor.  The 
evidence  admitted  in  the  case  shows  that 
the  train  which  the  deceased  was  about 
to  inspect  when  he  was  killed  was  a  local 
freight  train,  with  a  run  habitually,  and 
on  the  morning  of  the  accident  com- 
plained of,  wholly  within  the  state  of 
South  Carolina.  If  the  relation  of  the 
deceased  to  the*  traf&c  which  this  intra- 
state train  carried  was  such  as  to  give 
an  interstate  character  to  his  service, 
that  fact  must  have  been  known  to  the 
defendant  from  the  day  the  accident 
occurred,  and  it  could  not  possibly  have 
been  known  to  the  plaintiff,  and  there- 
fore surprise  and  delay  certainly,  and 
possibly  defeat  of  plaintiff's  claim  under 
statutes  of  limitation,  must  have  been 
the  inevitable  result  of  permitting  the 
introduction  of  the  proffered  testimony 
late  in  the  second  trial,  without  the 
Federal  [535]  right  claimed  from  it 
having  been  ''specially  set  up  and 
claimed"  in  the  answer  of  the  defendant. 

The  plaintiff  recovered  a  judgment, 
which  the  supreme  court  affirmed. 

This  epitome  of  the  action  of  the  state 
court  shows  that  the  claim  under  the 
Federal  statute  now  made  was  not  pre- 
sented until  after  the  plaintiff  had  rested 
in  the  second  trial  of  the  case  after  it 
had  been  to  the  supreme  court,  and  after 
the  defendant,  upon  the  opening  of  this 
second  trial,  had  amended  its  answer  by 
adding  a  third  defense,  without  men- 
tioning or  in  any  manner  attempting  to 
plead  the  Federal  claim.  Even  at  this 
stage  of  the  trial  the  assertion  of  the 
claim  consisted  only  in  a  tender  of  testi- 
mony, without  any  application  to  amend 
the  answer. 

To  become  the  basis  of  a  proceeding 
in  error  from  this  court  to  the  supreme 
court  of  a  state  ''a  right,  privilege,  or 
immunity  claimed  under  a  statute  of 
the  United  States  must  be  ''especially  set 
up  and  claimed^"  and  must  be  denied  by 
the  state  court.  Rev.  Stat.  §  709,  Ju- 
dicial Code,  §  237  [36  Stat,  at  L.  1156, 
chap.  231,  Corap.  Stat.  1913,  §  1214]. 
This  means  that  the  claim  must  be  assert- 
ed at  the  proper  time  and  in  the  proper 
manner  by  pleading,  motion,  or  other 

appropriate  action  under  the  state  sys- 
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tem  of  pleading  and  practice  (Mutual 
L.  Ins.  Co.  V.  McGrew,  188  U.  S.  291, 
308,  47  L.  ed.  480,  484,  63  L.R.A.  33,  23 
Sup.  Ct.  Rep.  375),  and  upon  the  ques- 
tion whether  or  not  such  a  claim  has 
been  so  asserted  the  decision  of  the  state 
court  is  binding  upon  this  court,  when 
it  is  clear,  as  it  is  in  this  case,  that  such 
decision  is  not  rendered  in  a  spirit  of 
evasion  for  the  purpose  of  defeating  the 
claim  of  Federal  right.  Central  Vermont 
R.  Co.  V.  White,  238  U.  S.  507,  59  L.  ed. 
1433,  35  Sup.  Ct.  Rep.  865,  Ann.  Cas. 
1916B,  252,  9  N.  C.  C.  A.  265;  John 
V.  Paullin,  231  U.  S.  583,  58  L.  ed.  381, 
34  Sup.  Ct.  Rep.  178;  Erie  R.  Co.  v. 
Purdy,  185  U.  S.  148,  46  L.  ed.  847, 
22  Sup.  Ct.  Rep.  605;  Lay  ton  v.  Mis- 
souri, 187  U.  S.  356,  47  L.  ed.  214,  23 
Sup.  Ct.  Rep.  137. 

The  plaintiff  in  error  mistakenly 
argues  that,  under  recent  decisions  of 
this  court,  it  is  not  necessary  to  claim 
the  benefits  of  the  Federal  Employers' 
Liability  Act  in  a  [536]  pleading  in  a 
state  court  in  order  to  obtain  a  review 
here  of  a  decision  denying  or  refusing 
to  consider  such  a  claim.  Reference  to 
the  decisions  relied  upon  shows  that 
the  Federal  right  was  in  terms  claimed 
in  the  petition  in  Missouri,  K.  ft  T.  R. 
Co.  V.  Wulf,  226  U.  S.  570,  57  L.  ed. 
355,  33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134,  and  Grand  Trunk  Western 
R.  Co.  V.  Lindsay,  233  U.  S.  42,  58  L.  ed 
838,  34  Sup.  Ct.  Rep.  581,  Ann.  Cas. 
1914C,  168,  and  that  in  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Hesterly,  228  U.  S.  702,  57 
L.  ed.  1031,  33  Sup.  Ct.  Rep.  703,  the  de- 
cision proceeds  upon  the  statement  that, 
since  the  supreme  court  of  the  state  held 
the  Federal  question  sufficiently  raised 
and  decided  it,  the  objection  that  it  was 
not  saved  was  not  open  in  this  court. 
While  it  is  true  that  the  reports  show 
that  in  St.  Louis,  S.  F.  ft  T.  R.  Co.  v. 
Scale,  229  U.  S.  156,  57  L.  ed.  1129,  33 
Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  156, 
and  in  Toledo,  St.  L.  ft  W.  R.  Co.  v. 
Slavin,  236  U.  S.  464,  59  L.  ed.  671,  35 
Sup.  Ct.  Rep.  306,  the  Federal  act  was 
not  specially  referred  to  in  the  pleadings, 
yet  they  were  in  such  form  that  the  trial 
court,  either  without  objection  or  over 
objection  which  the  supreme  court  of  the 
state  refused  to  sustain,  admitted  testi- 
mony making  it  necessary  to  apply  the 
Federal  act  in  deciding  each  ease.  This, 
of  course,  was  equivalent  to  holding  that 
the  pleadings  in  the  trial  court  were  in 
a  form  to  justify  the  introduction  of 
testimony  in  support  of  the  Federal 
claim,  under  the  system  of  practice  and 
pleading  prevailing  in  the  courts  of  the 
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two  states  in  which  the  cases  were  de- 
cided. This  brings  these  decisions  clear- 
ly within  the  principle  of  the  conclusion 
we  are  announcing  in  this  case. 

While  it  is  true  that  a  substantive 
Federal  right  or  defense  duly  asserted 
cannot  be  lessened  or  destroyed  by  a 
state  rule  of  practice,  yet  the  claim  of 
the  plaintiff  in  error  to  a  Federal  right 
not  having  been  asserted  at  a  time  and 
in  a  manner  calling  for  the  considera- 
tion of  it  by  the  state  supreme  court  un- 
der its  established  system  of  practice 
and  pleading,  the  refusal  of  the  trial 
court  and  of  the  supreme  court  to  admit 
the  testimony  tendered  in  support  of 
such  claim  is  not  a  denial  of  a  Federal 
right  which  [537]  this  court  can  review 
(Baldwin  v.  Kansas,  129  U.  S.  52,  32  L. 
ed.  640,  9  Sup.  Ct.  Rep.  193;  F.  G. 
Oxley  Stave  Co.  v.  Butler  County,  166 
U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct. 
Rep.  709),  and  therefore,  for  want  of 
jurisdiction,  the  writ  of  error  is  dis- 
missed. 


UNITED  STATES,  Appt, 

V. 

AMERICAN-ASIATIC  STEAMSHIP  COM- 
PANY et  al.  (No.  138.) 


UNITED  STATES,  Appt., 

V. 

PRINCE  LINE.  Limited,  Paul  P.  Gerhard, 
Charles  Z.  Gerhard,  Francis  J.  Zimmer- 
man, et  aL     (No.  169.) 

(See  a  C.  Reporter's  ed.  637,  638.) 

i^peal  —  dismissal  —  moot  case. 

1.  The  moot  character  of  the  oontro- 
yenj,  by  reason  of  the  existence  of  the 
European  War,  prevents  the  Federal  Su- 
preme Ck>urt  from  deciding  on  the  merits 
an  appeal  from  a  decree  presenting  the  ques- 
tion whether  the  provisions  of  the  Anti- 
trust Act  of  July  2,  1890  (26  Stat,  at  U 
209,  chap.  647,  Comp.  Stat.  1913,  §  8820), 
are  Tiolated  by  a  combination  of  steam- 
ship companies  to  monopolise  ocean  car- 
riage. 

[For  otber  cases*  see  Appeal  and  Error,  VIL 
1.  2,  In  Digest  8np.  Of.  1908.] 

Appeal  —  Judgment  —  reversing  with- 
out prejudice. 

2.  The  Federal  Supreme  Court,  instead 
of  dismissing  an  appeal  from  a  decree  of  a 
Federal  district  court  adverse  to  the  gov- 
ernment's contention  that  a  combination  of 
steamship  companies  to  monopolize  ocean 
carriage  violates  the  Anti-trust  Act  of  July 
2,  1800  (26  Stat,  at  L.  209  chap.  647,  Comp. 
Stat.  1913,  §  8820),  where  the  controversy 
has  become  a  moot  one  in  view  of  the  Euro- 
pean War,  will  reverse  the  decree  and  re- 
mand the  case  with  directions  to  dismiss  tiiie 
•  1  L.  ed. 


I  bill  without  prejudice  to  the  right  of  the 
government  in  the  future  to  assail  any 
actual  contract  or  combination  deemed  to 
offend  against  the  Anti-trust  Act. 
[For  other  cases,  see  Appeal  and  Error,  5491- 
6498,  in  Digest  Sup.  Ct.  1008.1 

[Nos.  138  and  169.] 

Submitted  December  2, 1916.    Decided  Janu- 
ary 22,  1917. 

TWO  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  re- 
view decrees  granting  a  portion  of  re- 
lief aonght  by  the  United  States  in  a 
suit  under  the  Anti-trust  Act  against 
ocean  carriers.  Beversed  and  remanded 
with  directions  to  dismiss  the  bills  with- 
out prejudice. 
See  same  case  below,  220  Fed.  230. 

Solicitor  General  Davis  and  Assistant 
to  the  Attorney  General  Todd  filed  a 
motion  to  reverse  and  remand  with  in- 
structions to  dismiss  the  petition  with- 
out prejudice. 

No  counsel  opposed. 

Memorandum  opinion  by  Mr.  Chief 
Justice  White,  by  direction  of  the  court  : 

The  United  States  sued  to  restrain 
the  carrying  out  of  agreements  between 
British,  Germaui  and  American  steam- 
ship [538]  companies  who  were  defend- 
ants, on  the  ground  that  they  were  in 
violation  of  the  Anti-trust  Act  of  July 
2,  1890  (26  Stat,  at  L.  209,  chap.  647, 
Comp.  Stat.  1913,  §  8820).  Overruling 
the  contention  that  tLat  act  did  not  re- 
late to  contracts  concerning  ocean  car- 
riage, the  court  entered  decrees  against 
the  United  States  in  both  cases,  dis- 
missing the  bills  for  want  of  equity,  on 
the  ground  that  the  assailed  agreements 
were  not  in  conflict  with  the  Anti-trust 
Act  except  as  to  a  particular  discrimina- 
tion found  to  have  been  practised  in  one 
of  the  cases  which  was  provided  against. 
220  Fed.  230.  At  the  time  this  action 
was  taken  by  the  court  below,  as  the  re- 
sult of  the  European  War,  the  assailed 
agreements  had  been  dissolved  and  the 

Questions  raised  by  the  bills  were  there- 
ore  purely  moot,  as  directly  decided 
to  be  the  case  as  to  a  similar  situation 
in  United  States  v.  Hamburg  Ameri- 
kanische  Packetfahrt-Actien  Gesell- 
schaft,  239  U.  S.  466,  60  L.  ed.  387,  36 
Sup.  Ct.  Rep.  212. 

Under  these  circumstances  the  request 
now  made  by  the  United  States  that 
the  doctrine  announced  in  the  Hamburp:- 
Amerikanische  Case  be  applied  to  both 
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of  these  cases,  and  the  relief  afforded  in 
that  case  be  awarded,  is  well  founded 
and  must  be  granted.  It  follows,  there- 
fore, that  the  decrees  below  must  be  re- 
versed and  the  cases  be  remanded  to  the 
court  below  with  directions  to  dismiss 
the  bill  without  prejudice  to  the  right 
of  the  United  States  in  the  future  to 
assail  any  actual  contract  or  combina- 
tion deemed  to  offend  against  the  Anti- 
trust Act. 
And  it  is  so  ordered. 


[539]  HARRT  T.  HALL  Superintendant 
of  Banks  and  Banking  of  the  State  of 
Ohio,  Appt., 

V. 

GEIGER. JONES  COMPANY.  (No.  438.) 


HARRY  T.  HALL,  Superintendent  of  Banks 
and  Banking  of  the  State  of  Ohio,  Appt., 

▼. 

DON  C.  COULTRAP.    (No.  439.) 


HARRY  T.  HALL,  Superintendent  of  Banks 
and  Banking  of  the  State  of  Ohio,  Appt., 

▼. 

WlLhlAU  R.  ROSE  and  the  RiChard  Auto 
Manufacturing  Company.      (No.  440.) 

(See  S.  C.  Reporter's  ed.  639-669.) 

Constitvtional  law  —  police  power  — 
due  process  of  law  —  equal  protection 
of  the  laws  <*Blne  Sky**  Law. 

1.  Dealing  in  corporate  or  quasi  cor- 
porate securities  without  first  securing  a 
license  from  a  specified  state  official,  ob- 
tainable only  upon  an  application  setting 
out  certain  information  respecting  the  ap- 
plicant's business,  with  references  establish- 
ing good  repute,  may  be  forbidden  by  a 
state,  in  the  exercise  of  its  police  power,  as 
is  done  by  Ohio  Gen.  Code,  §§  6373-1  to 
6373-24,  notwithstanding  the  declarations 
of  U.  S.  Const.  14th  Amend.,  that  no  person 


shall  be  deprived  of  his   life,  liberty,  or 

Sroperty  without  due  process  of  law,  or 
enied  the  equal  protection  of  the  laws. 
[For  other  cases,  see  Constitutional  Law,  IV. 

a.  6;   IV.   b,  7;   IV.  c,  In   Digest  Sop.  Ct. 

Oonstitational  law  —  dne  process  of  law 
—  conferring  arbitrary  power  on  state 
olRcial  —  "Blue  SIcy"  Law. 

2.  Arbitrary  power  is  not  unconstitu- 
tionally conferred  upon  the  state  superin- 
tendent of  banks  and  banking,  contoary  lo 
U.  S.  Const.  14th  Amend.,  by  the  provisions 
of  Ohio  Gen.  Code,  §§  6373-1  to  6373-24, 
which  require  that  official,  as  a  condition  of 
granting  the  license  that  such  statute  makes 
a  condition  precedent  to  dealing  in  cor- 
porate or  quasi  corporate  securities,  to  be 
satisfied  of  the  gooa  repute  in  business  of 
the  applicant  and  its  selling  agents,  and 
empower  him  to  revoke  the  license  or  to  re- 
fuse to  renew  it  upon  ascertaining  that  the 
licensee  "is  of  bad  business  reputi,  has  vio- 
lated any  provision  of  the  act,  or  has  en- 
gaged, or  IS  about  to  en^ge,  under  favor 
of  such  license,  in  illegitimate  business  or 
fraudulent  transactions,"  since  there  is  a 
presumption  against  wanton  action  on  his 
part,  and  the  statute  also  afl'ords  indicia  I 
review  of  this  action  in  cases  where  there 
may  be  a  dispute  of  fact. 

[Por  other  cases,  see  Constitutional  Law,  IV. 

b,  7,  In   Digest  Sup.   Ct.   1908.] 

Constitutional  law  —  freedom  to  con- 
tract —  "Blue  Slcy"  Law  —  who  may 
challenge  validity. 

3.  Dealers  in  corporate  securities  can- 
not successfully  urge  acainst  the  validity 
of  the  provisions  of  Ohio  Gen.  Code,  SS 
6373-1  to  6373-24,  making  a  license  a  con- 
dition precedent  to  dealing  in  corporate  or 
quasi  corporate  securities,  that  while  the 
statute  in  form  prohibits  sales,  it  at  the 
same  time  necessarily  prevents  purchases, 
and  thereby  shields  contemplating  purchas- 
ers from  the  loss  of  property  by  the  exer- 
cise of  their  own  defective  judgment,  and 
puts  them,  as  well  as  the  sellers,  under 
guardianship. 

[For  other  cases,  see  Constitutional  Law,  IV. 
b,  7;  Statutes,  I.  d,  8,  in  Digest  Sup.  Ct. 
1008.] 


Note. — For  a  discussion  of  police 
power,  generally — see  notes  to  State  v. 
Marshall,  1  L.R.A.  51;  Re  Gannon,  6 
L.R.A.  359;  State  v.  Schlemmer,  10 
L.R.A.  135;  Ulman  v.  Baltimore,  11 
L.R.A.  225;  Electric  Improv.  Co.  v.  San 
Francisco,  13  L.R.A.  131;  and  Barbier 
v.  Connolly,  28  L.  ed.  U.  S.  923. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Qannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Gilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son v.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed. 
U.  S.  805. 

As  to  the  validity  of  class  legislation, 
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generally — see  notes  to  State  v.  Good- 
will, 6  L.R.A.  621,  and  State  v.  Loomis^ 
21  L.R.A.  789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  A  T.  Co.  V.  Louisville  &  N.  R. 
Co.  14  L.R.A.  579. 

On  the  constitutionality  of  statutes 
restricting  contracts  and  business,  gen- 
erally— see  note  to  State  v.  Loomis, 
supra. 

On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk 
ft  W.  R.  Co.  V.  Com.  13  L.R.A.  107, 
and  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 29  L.  ed.  U.  S.  158. 
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Oonstitntional  law  —  equal  protection  |  state  free  to  impose  snoh  an  lodirect  or  in- 
cidental burden  upon  interstate  commerce 
as  may  result  from  the  provisions  of  Ohio 
Oen.  Code,  §S  6373-1  to  6373-24,  forbidding 
dealers  from  disposing  or  oflfering  to  dis- 
pose of  corporate  or  quasi  corporate  se- 
curities "within  the  state"  without  first 
haying  obtained  a  license  from  a  specified 
state  official. 

[For  other  cases,  see  Commerce,  I.  c;  lY.  b,  la 
Digest  Sop.  Ct.  1908.] 


4.  The  equal  protection  of  the  laws  is 
not  denied  by  the  provisions  of  Ohio  Gen. 
Code,  SS  6373-1  to  6373-24,  forbidding  deal- 
ing in  corporate  or  quasi  corporate  securi- 
ties without  a  license,  by  reason  of  the  fact 
that  the  statute  discriminates  between  cases 
where  more  or  less  than  50  per  cent  of  an 
issue  of  bonds  is  included  in  a  sale  to  one 
person;  between  securities  which  have 
and  those  which  have  not  been  authorised 
by  the  State  Public  Service  Commission; 
between  securities  issued  by  certain  cor- 
porations organized  under  tiie  state  laws 
and  those  which  are  not;  between  an  own- 
er who  sells  his  securities  in  a  single 
transaction  and  one  who  disposes  of  them 
in  successive  transactions;  between  a  bank 
or  trust  company  that  sells  at  a  com- 
mission of  not  more  than  2  per  cent  and 
one  which  sells  at  a  higher  commission;  be- 
tween securities  which  have  and  those  whidi 
have  not  been  published  in  regular  market 
reports;  between  single  sales  of  $5,000  or 
more  and  smaller  transactions;  between  se- 
curities upon  which  there  has  and  has  not 
been  a  default  as  to  principal  or  interest; 
between  cases  where  the  information  re- 
quired is  or  is  not  contained  in  a  standard 
approved  manual;  between  cases  in  which 
the  vendor  proposes  to  sell  securities  for 
which  he  has  and  those  for  which  he  has 
not  paid  90  per  cent  of  his  selling  price: 
and  discriminates  against  securities  when 
any  part  of  the  proceeds  is  to  be  applied  in 
payment  for  patents,  services,  good  will, 
or  for  property  outside  of  the  state;  against 
securities  issued  by  taxing  subdivisions  of 
other  states;  against  securities  which  have 
not  from  time  to  time  for  six  months  been 
published  in  the  regular  market  reports  or 
the  news  columns  of  a  daily  newspaper  of 
general  circulation  in  the  state:  and  dis- 
criminates where  the  securities  are  or  are 
not  of  manufacturing  or  transportation  com- 
panies in  the  hands  of  bona  iSde  purchasers 
on  a  specified  date  if  such  companies  were 
on  tiiat  date  and  at  the  time  of  sale  going 
concerns;  where  the  disposal  is  or  is  not 
made  for  a  commission  of  less  than  1  per 
cent  by  a  licensee  who  is  a  member  of  a 
stock  exchange  and  who  is  conducting  an 
established  and  lawful  business  in  the  state, 
regularly  open  for  public  patronage;  where 
the  securities  are  or  are  not  those  of  a  com- 
mon carrier  or  of  a  company  organized  un- 
der the  state  laws  and  engaged  principally 
in  the  business  of  manufacturing,  transpor- 
tation, etc.,  and  the  whole  or  a  pari  of  the 
property  upon  which  securities  are  based  is 
located  within  the  state;  and  provides  for 
such  delays  in  the  issue  of  a  license  and  in 
the  subsequent  conduct  of  business  there- 
under as  to  hinder  substantially,  and  in 
many  cases  to  prevent,  sales. 
[For  other  caneff.  see  Constitutional  Law,  TV. 
a,  5,  in  Digest  Sup.  Ct.  1908.] 

Commerce  —  state  regulation  —  "Blue 
Sky"  Law  —  congre.sf4lonal  inaction. 
5.  Congressional    inaction    leayea    the 
•1  li.  ed,  31 


[Nos.  488,  489,  and  440.] 

Argued  October  16  and  17,  1016.    Dedded 
January  22,  1917. 

THREE  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  Ohio  to  review  de- 
crees enjoining  the  enforcement  of  the 
so-called  ''Blue  Sky*'  Law  of  that  state. 
Reversed  and  remanded  for  further  pro- 
ceedings. 
See  same  ease  below,  230  Fed.  233. 

Statement  by  Mr.  Justice  McKanna: 

These  eases  were  heard  together  in  the 
district  court  and  there  disposed  of  in 
one  opinion.  They  were  argned  and 
submitted  together  here.  The  bills  of 
complaint  attacked  from  different  angles 
the  so-called  Blue  Sky  Law  of  the  state 
of  Ohio,  which  provides: 

''Sec.  6373-1.  Except  as  otherwise 
provided  in  this  act,  no  dealer  shi^I, 
within  this  state,  dispose  or  offer  to  dis- 
pose of  any  stock,  stock  certificates, 
bonds,  debentures,  collateral  trust  cer- 
tificates or  other  similar  instruments 
(all  hereinafter  termed  'securities^  evi- 
dencing title  to  or  interest  in  property, 
issued  or  executed  by  any  private  or 
quasi  public  corporation,  copartnership 
or  association  ([541]  except  corpora- 
tions not  for  profit),  or  by  any  taxing 
subdivision  of  any  other  state,  territory, 
province  or  foreign  government,  without 
first  being  licensed  so  to  do  as  herein- 
after provided." 

"Sec.  6373-2.  .  .  .  The  term  'deal- 
er,' as  used  in  this  act  shall  be  deemed 
to  include  any  person  or  company,  ex- 
cept national  banks,'  disposing  or  offer- 
ing to  dispose,  of  any  such  security, 
through  agents  or  otherwise,  and  any 
company  engaged  in  the  marketing  or 
flotation  of  itis  own  securities  either 
directly  or  through  agents  or  underwrit- 
ers or  any  stock  promotion  scheme  what- 
soever, except: 

"(a)  An  owner,  not  the  issuer  of  the 
security,  who  disposes  of  his  own  prop- 
erty, for  his  own  account;  when  such 
disposal  is  not  made  in  the  course  of  re- 
peated and  successive  transactions  of  a 
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similar  character  by  such  owoer;  or  a 
natural  persoui  other  than  the  under- 
writer of  the  security,  who  is  a  bona  fide 
owner  of  the  security  and  disposes  of 
his  own  property  for  his  own  account; 
•    •    • 

''As  used  in  this  act,  the  term  'com- 
pany' shall  include  any  corporation,  co- 
partnership or  association,  incorporated 
or  unincorporated,  and  whenever  and 
wherever  organized;  •  •  ."  [Laws 
1914,  p.  110.] 

The  Oeiger-Jones  Company  is  an  Ohio 
corporation,  licensed  to  do  the  business 
of  buying  and  selling  investment  securi- 
ties, and  of  buying  and  selling  the  stocks 
and  bonds  of  industrial  corporations.  It 
has  a  regularly  established  clientage,  it 
alleges,  of  about  11,000  persons  residing 
in  the  state  of  Ohio  and  other  states, 
and  has  sold  and  there  are  now  outstand- 
ing in  the  hands  of  persons  to  whom  it 
has  sold,  securities  of  about  twenty  to 
twenty-five  million  doUarSi  par  value, 
and  has  stockholders  in  Oluo  and  other 
states.  That  the  securities  above  re- 
ferred to  consist  of  securities  of  over 
twenty  corporations  of  Ohio  and  other 
states  and  foreign  countries.  That  it  is 
still  selling  such  [542]  securities  and 
is  and  has  been  engaged  in  intrastate, 
interstate,  and  foreign  commerce. 

The  appellee,  Don  C.  Coultrap,  in  No. 
439,  repeats  the  allegations  made  by 
Qeiger-Jones  Company,  with  enumera- 
tion of  some  of  the  companies  in  whose 
stocks  and  securities  that  corporation  is 
engaged  in  dealing,  and  alleges  that  he 
is  the  owner  and  holder  of  its  stocks  and 
of  the  stocks  of  other  companies,  and  is 
engaged  in  baying  and  selling  and  of- 
fering to  sell  such  stocks  in  the  state 
of  Ohio  and  in  the  state  of  Pennsyl- 
vania, and  in  the  course  of  such  trans- 
actions travels  back  and  forth  between 
those  states  and  conducts  a  correspond- 
ence from  Pennsylvania  to  Ohio,  and  re- 
ceives certificates  evidencing  the  owner- 
ship of  stock  from  the  state  of  Ohio, 
and  sends  them  from  Pennsylvania  to 
Ohio. 

William  R.  Rose,  one' of  the  appellees 
in  No.  440,  alleges  himself  to  be  a  citi- 
zen of  Ohio  and  engaged  in  that  state  in 
the  business  of  buying  and  selling  in- 
vestment securities,  and  pai*ticularly  the 
stocks  and  bonds  of  industrial  corpora- 
tions, and  that  he  has  built  up  and  main- 
tained a  large  and  profitable  business 
and  an  enviable  reputation. 

The  RiChard  Auto  Manufacturing 
Company,  the  other  appellee,  is  a  cor- 
poration of  West  Virginia,  but  has  its 

principal  place  of  business  in  Cleveland, 
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Ohio,  and  has  a  contract  to  manufacture 
and  is  ready  to  manufacture  automobiles 
under  certain  patents  obtained  by  Fran- 
cois RiChard  as  soon  as  and  not  until 
the  stock  of  the  company  can  be  put  up- 
on the  market  and  a  sufiicient  amount 
realized  therefrom  for  such  purposes. 

That  on  September  25,  1914,  and  prior 
thereto.  Rose  was  actively  engaged  in 
buying  and  selling  stocks  and  bonds  of 
industrial  corporations  and  investment 
securities  in  general,  and  particularly 
the  stock  of  the  RiChard  Auto  Manu- 
facturing Company,  of  which  company 
he  was  the  secretary,  and  for  which  busi- 
ness he  had  unusual  aptitude  and  was 
able  to  prosecute  more  successfully  "than 
any  [&43]  other  man  whose  services 
were  available  to  said  corporation." 

That  on  September  25th  he  was  ar- 
rested upon  an  affidavit  filed  by  one  H. 
R.  Young,  a  subordinate  and  deputy  of 
the  state  superintendent  of  banks  and 
banking  for  the  state  of  Ohio,  under 
whose  immediate  direction  and  control 
he  was  then  acting.  Rose,  upon  being 
taken  before  a  magistrate,  waived  ex- 
amination and  was  ''bound  over  to  the 
grand  jury"  of  Cuyahoga  county,  which 
jury  subsequently  returned  an  indictment 
against  him  for  violation  of  the  law. 

The  grievance  alleged  in  Nos.  438  and 
439  is  that,  under  the  laws  of  the  state, 
the  attorney  general  is  threatening  to 
give  an  opinion  to  Hall,  the  superintend- 
ent of  banks  and  banking,  that  the  law 
is  valid,  and  that  it  is  the  duty  of  Hall 
to  cancel  appellees'  license,  and  that  this 
will  result  in  irreparable  injury  to  ap- 
pellees and  to  their  security  holders  from 
the  publicity  they  will  obtain.  And  it 
is  apprehended  that  Hall  will  act  on 
such  advice,  believing  that  he  is  bound 
by  the  opinion  of  the  attorney  general. 

The  statute  is  attached  to  the  bills, 
and  is  asserted  to  be  unconstitutional, 
invalid,  and  void,  and  the  particulars 
are  enumerated  to  be  that  it  will  deprive 
appellees  of  their  property  without  due 
process  of  law,  deny  them  the  equal  pro- 
tection of  the  laws,  impose  burdens  on 
interstate  commerce,  confer  executive 
powers,  delegate  such  powers  and  legis- 
lative powers,  in  violation  of  the  Con- 
stitution of  Ohio.  Appellees  consider 
themselves  remediless  except  in  equity, 
and  pray  injunctions  interlocutory  and 
permanent. 

The  complaint  of  Rose  and  the  Auto 

Company  is  that  Hall,  superintendent  of 

banks  and  banking,  is  actively  engaged 

in   the  prosecution   of   the  proceedings 

against  Rose,  and  has,  together  with  the 

prosecuting    attorney,    interfered    with, 
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interrapted,  and  eompletely  prevented 
Rose  ^m  earrying  on  his  business  in 
the  state  of  Ohio,  and  especially  in  at- 
tempting upon  his  part  to  dispose  of 
and  [544]  sell  the  stock  of  the  Auto 
Company,  and  that  the  prosecuting  at- 
torney and  the  sheriff  of  Cuyahoga  coun- 
ty, unless  restrained,  will  assist  and 
aetively  co-operate  with  Hall,  to  the 
great  and  irreparable  injury  of  both  Rose 
and  the  Auto  Company. 

The  charge  is  amplified  by  details 
which  it  is  unnecessary  to  give,  and  the 
law  is  charged  to  be  unconstitutional  in 
the  same  particulars  as  those  enumer- 
ated by  the  Gkiger-Jones  Company. 

Injunctions  t^porary  and  perpetual 
are  prayed. 

The  district  court  in  the  Geiger-Jones 
Case  considered  that  it  was  without  pow- 
er to  enjoin  the  attorney  general,  but 
decided  that  it  could  and  should,  under 
the  charges  of  the  bill,  restrain  Hall 
from  further  action  under  the  law,  the 
restraint  to  continue  until  the  hearing 
and  determination  of  the  applications  of 
the  respective  complainants  for  inter- 
locutory injunctions. 

The  applications  subsequently  came  to 
be  heard  before  three  judges,  and  Hall 
and  all  of  his  employees  and  subordi- 
nates were  enjoined  from  attempting  to 
enforce  the  provisions  of  the  law.  There 
was  an  exception  in  No.  440,  as  follows: 
**.  .  .  except  such  proceeding^  as  may 
be  deemed  proper  in  any  criminal  action 
pending  against  said  complainants  or 
either  of  them  when  the  complaint  in 
this  cause  was  filed."  The  injunctions 
in  all  the  cases  were  to  continue  until 
final  decision  or  further  order  of  the 
court.  The  court  declared  the  law  to  be 
obnoxious  to  all  of  the  charges  made  by 
the  respective  complainants  against  it. 
230  Fed.  233. 

Mr.  Edward  0.  Tomer,  Attorney  Gen- 
eral of  Ohio,  argued  the  cause  and  filed 
a  brief  for  appellant: 

May  a  Federal  court  restrain  the 
action  of  officers  of  a  state  court  in  a 
criminal  case  pending  therein  f 

Re  Ayers,  123  U.  S.  443-497,  31  L. 
ed.  216-226,  8  Sup.  Ct.  Rep.  164;  Covell 
V.  Heyman,  111  U.  S.  176-182,  28  L.  ed. 
390-392,  4  Sup.  Ct.  Rep.  355;  Fitts  v. 
McGhee,  172  U.  S.  516-524,  529,  531,  43 
L.  ed.  535-539,  541,  19  Sup.  Ct.  Rep. 
269;  Harkrader  ▼.  Wadley,  172  U.  S. 
148,  43  L.  ed.  399, 19  Sup.  Ct.  Rep.  119; 
Re  Tvler,  149  U.  S.  164-186,  37  L.  ed. 
689-696,  13  Sup.  Ct.  Rep.  785. 

May  a  foreign  corporation  which  has 

not  complied  or  attempted  to  comply 
f  I  li.  ed. 


with  the  laws  of  Ohio  regulating  its 
admission  to  do  business  question  the 
validity  of  a  law  r^ulating  the  conduct 
of  a  particular  business  t 

Brodnax  v.  Missouri,  219  U.  S.  285- 
293,  55  L.  ed.  219-224,  31  Sup.  Ct.  Rep. 
238;  District  of  Columbia  v.  Brooke,  214 
U.  S.  138-152,  53  L.  ed.  941-946,  29 
Sup.  Ct.  Rep.  560;  National  Mercantile 
Co.  V.  Watson,  215  Fed.  929 ;  New  York 
ex  rel.  Hatch  v.  Reardon,  204  U.  S.  152- 
160,  51  L.  ed.  415-422,  27  Sup.  Ct.  Rep. 
188,  9  Ann.  Cas.  736;  SUndard  Stock 
Food  Co.  v.  Wright,  225  U.  S.  540-550, 
56  L.  ed.  1197-1201,  32  Sup.  Ct.  Rep. 
784. 

The  Geiger-Jones  Company  was  not 
engaged  in  interstate  commerce. 

New  York  ex  rel.  Hatch  v.  Reardon, 
204  U.  S.  152-161,  51  L.  ed.  415-422,  27 
Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736;  New 
York  L.  Ins.  Co.  v.  Deer  Lodge  County, 
231  U.  S.  495,  509,  58  L.  ed.  332,  338, 
34  Sup.  Ct.  Rep.  167. 

One  who  would  strike  down  a  statute 
as  violative  of  the  Federal  Constitution 
must  bring  himself  by  proper  averments 
and  showing  within  the  class  as  to  whom 
the  act  thus  attacked  is  unconstitutional. 

Standard  Stock  Food  Co.  v.  Wright, 
225  U.  S.  540-550,  56  L.  ed.  1197-1201, 
32  Sup.  Ct.  Rep.  784;  District  of  Colum- 
bia V.  Brooke,  214  U.  S.  138-152,  53  L. 
ed.  941-946,  29  Sup.  Ct.  Rep.  560;  New 
York  ex  rel.  Hatch  v.  Reardon,  204  U. 
S.  152-160,  51  L.  ed.  415-422,  27  Sup. 
Ct.  Rep.  188,  9  Ann.  Cas.  736. 

Decisions  holding  blue  sky  legislation 
invalid  are  based  upon  the  false  premise 
that  Nathan  v.  Louisiana,  8  How.  73,  12 
L.  ed.  992,  and  Paul  v.  Virginia,  8  Wall. 
183, 19  L.  ed.  361,  were  overruled  by  the 
Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321,  13  Am.  Crim.  Rep.  561. 

Alabama  &  N.  0.  Transp.  Co.  v.  Doyle, 
210  Fed.  173;  New  York  ex  rel.  Hatch 
V.  Reardon,  204  U.  S.  152,  51  L.  ed.  415, 
27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736; 
Ware  v.  MobUe  County,  209  U.  S.  405,  52 
L.  ed.  855,  28  Sup.  Ct.  Rep.  526, 14  Ann. 
Cas.  1031;  New  York  L.  Ins.  Co.  v. 
Deer  Lodge  County,  231  U.  S.  495,  58 
L.  ed.  332,  34  Sup.  Ct.  Rep.  167 ;  William 
R.  Compton  Co.  v.  Allen,  216  Fed.  537; 
Bracey  v.  Darst,  218  Fed.  482. 

Blue  eky  laws  have  been  held  valid 
in  some  courts. 

Mechanics  Bldg.  ft  L.  Asso.  v.  Coff- 
man,  110  Ark.  269,  162  S.  W.  1090;  Ex 
parte  Taylor,  68  Fla.  61,  66  So.  292; 
State  V.  Agey,  171  N.  C.  831,  88  S.  E. 
726;  Standard  Home  Co.  v.  Davis,  217 
Fed.  904. 
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The  decision  of  the  court  below  is  not 
in  accord  with  the  decisions  of  this 
court : 

(a)  As  to  power  of  legislature  to  regu- 
late sale  of  corporate  stocks. 

Bacon  v.  Walker^  204  U.  S.  311-317, 
51  L.  ed.  499-602,  27  Sup.  Ct.  Rep.  289 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  567,  65  L.  ed.  328,  31  Sup.  Ct.  Rep. 
259;  Qerman  Alliance  Ins.  Co.  ▼.  Lewis, 
233  U.  S.  389,  58  L.  ed.  1011,  L.R.A. 
1916C,  1189,  34  Sup.  Ct  Rep.  612;  Lot- 
tery Case  (Champion  t.  Ames)  188  U. 
S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321, 13  Am.  Crim.  Rep.  561;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  110-111, 
56  L.  ed.  112-116,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Otis  v.  Parker,  187  U.  S.  606-609, 
47  L.  ed.  323-327,  23  Sup.  Ct.  Rep.  168; 
Rast  V.  Van  Deman  &  L.  Co.  240  U.  S. 
342,  60  L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370;  Schmidinger  y.  Chi- 
cago, 226  U.  S.  578-587,  57  L.  ed.  364- 
367,  33  Sup.  Ct.  Rep.  182,  Ann.  Cas. 
1914B,  284. 

(b)  As  to  due  process  of  law. 
Brazee  y.   Michigan,  241  U.   S.  340, 

60  L.  ed.  1034,  36  Sup.  Ct.  Rep.  561; 
District  of  Columbia  y.  Brooke,  214  U. 
S.  138-150,  53  L.  ed.  941-945,  29  Sup. 
Ct.  Rep.  560;  Engel  v.  O'Malley,  219 
U.  S.  128-137,  65  L.  ed.  128-136,  34  Sup. 
Ct.  Rep.  190;  France  y.  State,  57  Ohio 
St.  17,  47  N.  E.  1041 ;  Lemieux  ▼.  Young, 
2U  U.  S.  489-493,  53  L.  ed.  295-299, 
29  Sup.  Ct.  Rep.  174;  Reetz  y.  Michi- 
gan, 188  U.  S.  506-507,  47  L.  ed.  56^ 
565,  23  Sup.  Ct.  Rep.  390;  State  y. 
Harmon,  31  Ohio  St.  269;  State  ez  rel. 
Hammond  y.  Lynch,  169  Iowa,  148, 
L.R.A.1915D,  119, 151  N.  W.  81;  Tucker 
▼.  Williamson,  229  Fed.  201;  United 
States  V.  Grimaud,  220  U.  S.  506-517,  56 
L.  ed.  563-567,  31  Sup.  Ct.  Rep.  480. 

(c)  Als  to  equal  protection— classifica- 
tion. 

Central  Lumber  Co.  ▼.  South  Dakota, 
226  U.  S.  167-169,  67  L.  ed.  164,  33  Sup. 
Ct.  Rep.  66;  District  of  Columbia  y. 
Brooke,  214  U.  S.  138-160,  53  L.  ed.  941- 
946,  29  Sup.  Ct.  Rep.  560;  Engel  y. 
O'Malley,  219  U.  S.  128-137,  55  L.  ed. 
128-136,  31  Sup.  Ct.  Rep.  190;  German 
Alliance  Ins.  Co.  y.  Lewis,  233  U.  S.  389- 
418,  68  L.  ed.  1011-1024,  L.R.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612;  Heath  & 
M.  Mfg.  Co.  V.  Worst,  207  U.  S.  338- 
357,  52  L.  ed.  236-244,  28  Sup.  Ct.  Rep. 
114;  Jeffrey  Mfg.  Co.  y.  Blagg,  235  U. 
S.  571-576,  69  L.  ed.  364-368,  36  Sup. 
Ct.  Rep.  167,  7  N.  C.  C.  A.  670 ;  Lemieux 
▼.  Young,  211  U.  S.  489,  63  L.  ed.  296, 
29  Sup.  Ct.  Rep.  174;  Lindsley  ▼.  Na- 
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tional  Carbonic  Gas  Co.  220  U.  S.  61- 
78,  66  L.  ed.  369-377,  31  Sup.  Ct.  Rep. 
337,  Ann.  Cas.  1912C,  160;  New  York  ez 
rel.  Hatch  y.  Reardon,  204  U.  S.  162- 
167,  51  L.  ed.  416-421,  27  Sup.  Ct.  Rep. 
188,  9  Ann.  Cas.  736;  Otis  y.  Parker,  187 
U.  S.  606-608,  47  L.  ed.  323-327,  23  Sup. 
Ct.  Rep.  168;  Rast  y.  Van  Deman  &  L. 
Co.  240  U.  S.  342-367,  60  L.  ed.  679-687, 
L.R.A.1917A,  421,  36  Sup.  Ct.  Rep.  370; 
Virginia  y.  West  Virginia,  238  U.  S.  202- 
212, 69  L.  ed.  1272-1279,  36  Sup.  Ct.  Rep. 
796;  American  Sugar  Ref.  Co.  y.  Louisi- 
ana, 179  U.  S.  89,  45  L.  ed.  102,  21  Sup. 
Ct.  Rep.  43;  Atlantic  Coast  Line  R.  Co. 
y.  Georgia,  234  U.  S.  280,  68  L.  ed.  1312, 
34  Sup.  Ct.  Rep.  829;  Bacon  y.  Walker, 
204  U.  S.  311,  61  L.  ed.  499,  27  Sup.  Ct. 
Rep.  289;  Baccus  y.  Louisiana,  232  U.  S. 
334,  68  L.  ed.  627,  34  Sup.  Ct.  Rep. 
439;  Barrett  y.  Indiana,  229  U.  S.  26, 
67  L.  ed.  1060,  33  Sup.  Ct.  Rep.  692; 
Brodnax  y.  Missouri,  219  U.  S.  286,  55 
L.  ed.  219,  31  Sup.  Ct.  Rep.  238;  Central 
Loan  &  T.  Co.  y.  Campbell  Commission 
Co.  173  U.  S.  84,  43  L.  ed.  623,  19  Sup. 
Ct.  Rep.  346;  Charlotte,  C.  &  A.  R.  Co. 
y.  Gibbs,  142  U.  S.  386,  36  L.  ed.  1061, 
12  Sup.  Ct.  Rep.  266;  Cincinnati  Street 
R.  Co.  y.  Snell,  193  U.  S.  30,  48  L.  ed. 
604,  24  Sup.  Ct.  Rep.  319;  Chicago,  R.  L 
&  P.  R.  Co.  y.  Arkansas,  219  U.  S.  463, 
55  L.  ed.  290,  31  Sup.  Ct.  Rep.  276; 
Clement  Nat.  Bank  y.  Vermont,  231  U. 
S.  120,  68  L.  ed.  147,  34  Sup.  Ct.  Rep. 
31;  Clark  v.  Titusville,  184  U.  S.  329,  46 
L.  ed.  669,  22  Sup.  Ct.  Rep.  382;  Clark 
y.  Kansas  City,  176  U.  S.  114,  44  L.  ed. 
392,  20  Sup.  Ct.  Rep.  284;  Consolidated 
Coal  Co.  V.  Illinois,  186  U.  S.  203,  46  L. 
ed.  872,  22  Sup.  Ct.  Rep.  616;  Erb  ▼. 
Morasch,  177  U.  S.  584,  44  L.  ed.  897,  20 
Sup.  Ct.  Rep.  819;  Erie  R.  Co.  v.  WU- 
liams,  233  U.  S.  686,  68  L.  ed.  1156,  51 
L.R.A.(N.S.)  1097,  34  Sup.  Ct.  Rep.  761; 
Farmers'  &  M.  Say.  Bank  y.  Minnesota, 
232  U.  S.  616,  68  L.  ed.  706,  34  Sup.  Ct. 
Rep.  364;  Farmers'  &  M.  Ins.  Co.  y.  Dob- 
ney,  189  U.  S.  301,  47  L.  ed.  821,  23  Sup. 
Ct.  Rep.  566;  Fidelity  Mut.  Life  Asso. 
T.  Mettler,  186  U.  S.  308,  46  L.  ed.  922, 
22  Sup.  Ct.  Rep.  662;  Gundling  y.  Chi- 
cago,  177  U.  S.  183,  44  L.  ed.  725,  20  Sup. 
Ct.  Rep.  633;  International  Haryester 
Co.  y.  Missouri,  234  U.  S.  199,  68  L.  ed. 
1276,  52  L.R.A.(N.S.)  626,  34  Sup.  Ct 
Rep.  869;  Keokee  Consol.  Coke  Co.  y. 
Taylor,  234  U.  S.  224,  68  L.  ed.  1288,  34 
Sup.  Ct.  Rep.  866;  McLean  t.  Arkansas, 
211  U.  S.  539,  63  L.  ed.  316,  29  Sup.  Ct. 
Rep.  206;  Metropolis  Theatre  Co.  y.  Chi* 
cago,  228  U.  S.  61,  67  L.  ed.  730,  33  Sup. 
Ct.  Rep.  441;  Missouri,  K.  &  T.  R.  Go. 
•  V.  May,  194  U.  S.  267,  48  L.  ed.  971, 
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24  Snp.  Ct.  Rep.  638;  Minnesota  Lron 
Co.  y.  Kline,  199  U.  S.  593,  50  L.  ed. 
322,  26  Sup.  Ct.  Bep.  159,  19  Am.  Neg. 
Rep.  625;  Mutual  Loan  Co.  v.  Martell, 
222  U.  S.  225,  56  L.  ed.  175,  32  Sup.  Ct. 
Rep.  74,  Ann.  Cas.  1913B,  529;  Murphy 
T.  California,  225  U.  S.  623,  56  L.  ed. 
1229,  41  L.RJL(N.S.)  153,  32  Sup.  Ct 
Rep.  697;  Ohio  River  &  W.  R.  Co.  ▼. 
Dittey,  232  U.  S.  576,  58  L.  ed.  738,  34 
Sup.  Ct.  Rep.  372;  Ozan  Lumber  Co.  y. 
Union  County  Nat  Bank,  207  U.  S.  251, 
52  L.  ed.  195,  28  Sup.  Ct  Rep.  89;  Pat- 
tone  y.  Pennsylvania,  232  U.  S.  138,  58 
L.  ed.  539,  34  Sup.  Ct  Rep.  281;  Pacifle 
Exp.  Co.  v.  Seibert,  142  U.  S.  339,  35 
L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rep.  250;  Postal  Teleg.-Cable 
Co.  y.  Charleston,  153  U.  S.  692,  38  L.  ed. 
871,  4  Inters.  Com.  Rep.  637,  14  Sup. 
Ct.  Rep.  1094;  Quong  Wing  y.  Kirk- 
endall,   223   U.   S.  59,  56  L.   ed.  350, 

32  Sup.  Ct.  Rep.  192;  Rippey  y.  Texas, 
193  U.  S.  504,  48  L.  ed.  767,  24  Sup. 
Ct  Rep.  516;  Savannah,  T.  ds  L  of  H. 
R.  Co.  y.  Savannah,  198  U.  S.  392,  49 
L.  ed.  1097,  25  Sup.  Ct  Rep.  690; 
Singer  Sewing  Maeh.  Co.  v.  Briekell,  233 
U.  S.  304,  58  L.  ed.  974,  34  Sup.  Ct.  Rep. 
493;  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  54  L.  ed.  688,  30  Snp.  Ct.  Rep. 
496;  Stnrges  Si  B.  Mfg.  Co.  y.  Beau- 
champ,  231  U.  S.  320,  58  L.  ed.  245, 
L.R.A.1915A,  1196,  34  Sup.  Ct.  Rep.  60; 
Travellers'  Ins.  Co.  v.  Conneotieut,  185 
U.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct  Rep. 
673;  Western  U.  Teleg.  Co.  v.  Commer- 
cial Mill.  Co.  218  U.  S.  406,  54  L.  ed. 
1088,  36  L.R.A.(N.S.)  220,  31  Sup.  Ct 
Rep.  59,  21  Ann.  Cas.  815;  Williams  y. 
Arkansas,  217  U.  S.  79,  54  L.  ed.  673, 
30  Sup.  Ct  Rep.  493,  18  Ann.  Cas.  865; 
Wilmington  Star  Min.  Co.  v.  Fulton,  205 
U.  S.  60,  51  L.  ed.  708,  27  Sup.  Ct.  Rep. 
412;  WilUams  v.  Fears,  179  U.  8.  270, 
45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128. 

(d)  As  to  the  Blue  Sky  Law  being  an 
intrastate  regulation  only. 

Alabama  &  N.  0.  Transp.  Go.  y.  Doyle, 
210  Fed.  181;  Buck  Stove  A  Range  Co. 
V.  Yickers,  226  U.  S.  205,  57  L.  ed.  189, 

33  Sup.  Ct  Rep.  41;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  ed.  649,  11 
Sup.  Ct.  Rep.  851;  District  of  Columbia 
V.  Brooke,  214  U.  S.  138,  152,  53  L.  ed. 
941,  946,  29  Sup.  Ct  Rep.  560;  Emert 
V.  Missouri,  156  U.  S.  296,  39  L.  ed.  430, 
5  Inters.  Com.  Rep.  68,  15  Sup.  Ct.  Rep. 
367;  International  Textbook  Co.  v.  Pigg, 
217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct.  Rep.  481,  18 
Ann.  Cas.  1103;  New  York  ex  rel.  Hatch 
V.  Reardon,  204  U.  S.  152-161,  51  L.  ed. 

415,  27  Sup.  Ct  Rq>.  188,  9  Ann.  Cas. 
•1  L.  ed. 


736;  Standard  Stock  Food  Co.  y.  Wright, 
225  U.  S.  540,  550,  56  L.  ed.  1197,  1201, 
32  Sup.  Ct.  Rep.  784;  Metropolis  Theatre 
Co.  V.  Chicago,  228  U.  S.  61-69,  57  L. 
ed.  730-733,  33  Sup.  Ct.  Rep.  441 ;  Lem- 
ieux  V.  Young,  211  U.  S.  489-493,  53  L. 
ed.  295-299,  29  Sup.  Ct  Rep.  174. 

The  enactment  of  the  Ohio  Blue  Sky 
Law  is  authorized: 

(a)  As  a  reasonable  exercise  of  police 
power. 

Chicago,  B.  &  Q.  R.  Co.  y.  McGuire, 
219  U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct 
Rep.  259;  Crossman  v.  Lurman,  192  U. 
S.  189,  48  L.  ed.  401,  24  Sup.  Ct.  Rep. 
234;  7  Cyc.  444;  Emert  v.  Missouri,  156 
U.  S.  296,  39  L.  ed.  430,  5  Inters.  Com. 
Rep.  68,  15  Sup.  Ct  Rep.  367;  German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S. 
389-409,   58   L.   ed.   1011-1020,   L.R.A. 
1915C,  1189,  34  Sw.  Ct  Rep.  612;  Qib- 
bons  y.  Ogden,  9  Wheat  1,  203,  6  L.  ed. 
23,  71;  Henderson  v.  New  York  (Hen- 
derson y.  Wickham)  92  U.  S.  259,  268, 
23  L.  ed.  543,  547;  Lindsley  v.  Natural 
Carbonic  Gas  Co.  220  U.  S.  61,  55  L.  ed. 
369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160;  McLean  v.  Arkansas,  211  U. 
S.  539,  53  L.  ed.  315,  29  Sup.  Ct.  Rep. 
206;  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 
676-679,  25  L.  ed.  754,  755;  Minnesota 
V.  Barber,  136  U.  S.  313-319,  34  L.  ed. 
455-457,  3  Inters.   Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Neilson  v.  Garza,  2 
Woods,  289,  Fed.  Cas.  No.  10,091;  Otis 
V.  Parker.  187  U.  S.  606,  47  L.  ed.  323, 
23  Sup.  eft  Rep.  168;  Patterson  v.  Ken- 
tucky, 97  U.  S.  601,  24  L.  ed.  1115; 
Pluinley  y.  Massachusetts,  155  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590, 
15  Sup.  Ct.  Rep.  154;  Patapsco  Guano 
Co.  v.  Board  of  Agriculture,  171  U.  S. 
345,  43  L.  ed.  191, 18  Sup.  Ct.  Rep.  862; 
Rast  y.  Van  Deman  &  L.  Co.  240  U.  S. 
342-364,  60  L.  ed.  679-689,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370;  Robbins  v. 
Taxing  Dist.  120  U.  S.  489-493,  30  L.  ed. 
694-696,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct  Rep.  592;  Sligh  v.  KiriLwood,  237  U. 
S.  52-58,  59  L.  ed.  835-837,  35  Sup. 
Ct.  Rep.  501;  Standard  Stock  Food  Co. 
V.  Wright,  225  U.  S.  540,  56  L.  ed.  1197, 
32  Sup.  Ct  Rep.  784;  New  Mexico  ex 
rel.  McLean  v.  Denver  ds  R.  G.  R.  Co. 
203  U.  S.  38,  51  L.  ed.  78,  27  Sup.  Ct. 
Rep.  1;  Turner  .y.  Maryland,  107  U.  S. 
38,  27  L.  ed.  370,  2  Sup.  Ct  Rep.  44; 
Welton  v.  Missouri,  91  IT.  S.  275,  278, 
23  L.  ed.  347,  348 ;  Woodruff  v.  Parham, 
8  WaU.  123-139,  19  L.  ed.  382-387. 

(b)  The  Ohio  Blue  Sky  Law  in  no 
way  contravenes  the  14th  Amendment. 

(1)  Due  process. 

HurUdo  y.  California,  110  U.  S.  516- 
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537,  28  L.  ed  232-239,  4  Sup.  Ct.  Rep. 
Ill,  292;  Public  Clearing  House  y. 
Coyne,  194  U.  S.  497-508,  48  L.  ed.  1092- 
1098,  24  Sup.  Ct.  Rep.  789;  Weimer  v. 
Bunbury,  30  Mich.  21L 

(2)  Classification. 

Central  Lumber  Co.  ▼.  South  Dakota, 
226  U.  S.  157,  57  L.  ed.  164,  33  Sup.  Ct. 
Rep.  66;  German  Alliance  Ins.  Co.  t. 
Lewis,  233  U.  S.  389,  58  L.  ed.  1011, 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep.  612; 
Lindsley  y.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  55  L.  ed.  369,  31  Sup.  Ct. 
Rep.  337,  Ann.  Cas.  1912C,  160;  Otis  y. 
Parker,  187  U.  S.  606,  47  L.  ed.  323, 
23  Sup.  Ct.  Rep.  168;  Rast  y.  Van  Dem- 
an  &  L.  Co.  240  U.  S.  342,  60  L.  ed.  679, 
L.R.A.1917A,  421,  36  Sup.  Ct.  Rep.  370. 

(c)  The  Ohio  Blue  Sky  Law  is  in  no 
wise  an  interference  with  interstate  com- 
merce. 

(1)  It  operates  only  on  persons  with- 
in the  state. 

New  York  ez  rel.  Hatch  ▼.  Beardon, 
204  U.  S.  152-159,  51  L.  ed.  415-421,  27 
Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736; 
Rast  T.  Van  Deman  &  L.  Co.  240  U.  S. 
342,  60  L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370 ;  Tanner  y.  Little,  240 
U.  S.  369,  60  L.  ed.  691,  36  Sup.  Ct.  Rep. 
379. 

(2)  That  which  is  not  capable  of 
transportation  cannot  become  the  sub- 
ject of  interstate  commerce. 

Ball  y.  Towle  Mfg.  Co.  67  Ohio  St. 
306,  93  Am.  St.  Rep.  682,  65  N.  E.  1015 ; 
Citizens'  Say.  &  T.  Co.  v.  Dlinois  C.  R. 
Co.  205  U.  S.  46-^7,  51  L.  ed.  703-707, 
27  Sup.  Ct.  Rep.  425;  State  y.  Dayis,  85 
Ohio  St.  56,  96  N.  E.  1022. 

(3)  Eyen  assuming  that  the  Blue  Sky 
Law  is  a  regulation  of  interstate  com- 
merce, it  does  not  conflict  with  the  com- 
merce clause. 

Cooley  y.  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Field  y.  Barber  Asphalt 
Paying  Co.  194  U.  S.  618-623,  48  L.  ed. 
1142-1154,  24  Sup.  Ct.  Rep.  784;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196-204,  29  L.  ed.  158-162,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Hall  V.  DeCuir,  95  U.  S.  485,  487,  24  L. 
ed.  547,  548;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352-399, 
57  L.  ed.  1511-1541,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18. 

Messrs.  John  A.  Shanck  and  Timothy 
S.  Hogan  argued  the  cause,  and,  with 
Messrs.  A.  M.  McCarty,  E.  N.  Huggins, 
M.  B.  Johnson,  H.  H.  Johnson,  and 
Francis  R.  Maryin,  filed  a  brief  for  ap- 
pellees : 

The  act  attempts  to  oonfer  upon  the 
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commissioner  arbitrarjr   power,   or  au- 
thority to  exercise  legislative  power. 

Harmon  v.  Stote,  66  Ohio  St  249,  58 
L.R.A.  618,  64  N.  E.  117;  Richmond  v. 
Dudley,  129  Ind.  112,  13  L.B^  587, 
28  Am.  St.  Rep.  180,  28  N.  £.  312; 
BiUs  v.  Goshen,  117  Ind.  221,  3  LJtJL 
261,  20  N.  E.  115;  Baltimore  v.  Ra- 
decke,  49  Md.  217,  33  Am.  Rep.  239; 
State  v.  Tenant,  110  N.  C.  609,  15 
L.R.A.  423,  28  Am.  St.  Rep.  715, 14  S.  E. 
387;  State  ex  reL  Garfabad  v.  Dering, 
84  Wis.  585,  19  L.R.A.  858,  36  Am.  St 
Rep.  948,  54  N.  W.  1104;  Cicero  Lumber 
Co.  v.  Cicero,  176  Dl.  9,  42  L.R.A.  696, 
68  Am.  St.  Rep.  155,  51  N.  E.  758;  Noel 
V.  People,  187  111.  587,  52  L.R.A.  287,  79 
Am.  St.  Rep.  238,  58  N.  E.  616;  Tiek 
Wo  v.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Butchers' 
Union  S.  H.  &  L.  S.  L.  Co.  v.  Crescent 
City  L.  S.  L.  A  S.  H.  Co.  Ill  U.  S.  746, 
28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652;  All- 
geyer  v.  Louisiana,  165  U.  S.  578,  41  L. 
ed.  832,  17  Sup.  Ct  Rep.  427 ;  People  ez 
rel.  Moskowitz  ▼.  Jenkins,  202  N.  T.  53, 
35  L.R.A.(N.S.)  1079,  94  N.  E.  1065; 
Bessonies  v.  Indianapolis,  71  Ind.  189. 

The  exercise  of  the  police  power  must 
always  be  in  subordination  to  the  pro- 
visions of  the  14th  Amendment. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Vos- 
burg,  238  U.  S.  56,  59  L.  ed.  1199,  L.RJL 
1915E,  953,  35  Sup.  Ct.  Rep.  675. 

The  police  power  of  a  state  cannot  ob- 
struct foreign  commerce  or  interstate 
commerce  beyond  the  necessity  for  its 
exercise;  and  under  color  of  it  objects 
not  within  its  scope  cannot  be  secured  at 
the  expense  of  the  protection  afforded 
by  the  Federal  Constitution.  And  as 
its  range  sometimes  comes  very  near  to 
the  field  committed  by  the  Constitution 
to  Congress,  it  is  the  duty  of  the  courts 
to  guard  vigilantly  against  any  neediest 
intrusion. 

Hannibal  &  St  J.  R.  Co.  ▼.  Hnsen,  OS 
U.  S.  465,  24  L.  ed.  527. 

The  commercial  power  continues  until 
the  commodity  has  ceased  to  be  the  sub- 
ject of  discriminating  legislation  by  rea- 
son of  its  foreign  character.  That  power 
protects  it,  even  after  it  has  entered  the 
state,  from  any  burdens  imposed  by  rea- 
son of  its  foreign  origin. 

Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347. 

The  Blue  Sky  Law  of  Ohio  contra- 
venes the  commerce  clause  of  the  Fed- 
eral Constitution. 

International  Textbook  Co.  v.  Pigg, 
217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct.  Rep.  481,  18 
Ann.  Cas.  1103;  Buck  Stove  &  Ranre 
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Co.  ▼.  Vickers,  226  U.  S.  205,  213,  216, 
57  L.  ed.  189,  191, 192,  33  Sup.  Ct.  Rep. 
41;  Lottery  Case  (Champion  y.  Ames) 
188  U.  S.  321,  47  L.  ed.  492,  23  Sup. 
Ct.  Rep.  321,  13  Am.  Crim.  Rep.  561; 
Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.  84  C.  C.  A.  167,  156  Fed. 
1;  Lyng  v.  Michigan,  135  U.  S.  161,  34 
L.  ed.  150,  3  Inters.  Com.  Rep.  143,  10 
Sup.  Ct.  Rep.  725;  Story,  Const.  §  1072. 

Whatever  subjects  of  commerce  are  in 
their  nature  national,  or  admit  of  one 
uniform  system  or  plan  of  regulation, 
are  to  be  regarded  as  under  the  exclu- 
sive control  of  Congress;  other  subjects, 
which  are  to  be  regarded  in  view  of 
local  circumstances  and  facts,  and  which 
can  usually  be  best  regulated  by  the 
state,  are  subject  to  such  regulation  so 
far  as  it  does  not  interfere  with  any  ac- 
tion of  Congress. 

Crandall  v.  Nevada,  6  WaU.  42,  18  L. 
•d.  746;  Southern  S.  S.  Co.  v.  Port- 
wardens,  6  Wall.  31,  18  L.  ed.  749;  Ex 
parte  McNeU,  13  Wall.  236,  20  L.  ed.  624; 
Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep. 
1118;  Haskell  v.  Cowham,  109  C.  C.  A. 
235,  187  Fed.  403;  Henderson  v.  New 
York  (Henderson  v.  Wickham)  92  U.  S. 
259,  271,  272,  23  L.  ed.  543,  548,  549; 
Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95 
U.  S.  465,  471,  473,  24  L.  ed.  527,  530, 
631 ;  Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  U.  S.  465,  474,  475,  479,  480,  481, 
31  L.  ed.  700,  70^705,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  680,  1062; 
MuRler  v.  Kansas,  123  U.  S.  G23,  624, 

51  L.  ed.  205,  8  Sup.  Ct.  Rep.  273 ;  Pull- 
man Co.  y.  Kansas,  216  U.  S.  56,  65,  54 
L.  ed.  378,  385,  30  Sup.  Ct.  Rep.  232; 
Robbins  v.  Taxing  Dist.  120  U.  S.  489, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7 
Sup.  Ct.  Rep.  592;  I.  M.  Darnell  &  Son 
Co.  y.  Memphis,  208  U.  S.  113,  120-124, 

52  L.  ed.  413,  417-il9,  28  Sup.  Ct.  Rep. 
247;  MinnesoU  v.  Barber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185, 
10  Sup.  Ct.  Rep.  862;  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  34  L.  ed.  802,  3  Inters. 
Com.  Rep.  485,  11  Sup.  Ct.  Rep.  213; 
Voight  V.  Wright,  141  U.  S.  62,  35  L.  ed. 
638,  11  Sup.  Ct  Rep.  855;  Welton  v. 
Missouri,  91  U.  S.  275-282,  23  L.  ed. 
347-350;  Brown  y.  Houston,  114  U.  8. 
622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091; 
Walling  y.  Michigan,  116  U.  S.  446,  29 
L.  ed.  691,  6  Sup.  Ct.  Rep.  454;  State 
Freight  Tax  Case,  15  Wall.  232,  21  L. 
ed.  146;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  84  C.  C.  A.  167,  156 
Fed.  1. 

•1  lu  mtL 


Interstate  eommerce  inyolves  more  ele- 
ments than  mere  transportation. 

Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.  supra;  Paul  v.  Virginia,  8 
WaU.  183,  19  L.  ed.  361. 

It  appears  immaterial  what  the  instru- 
mentalities of  interstate  commerce  may 
be.  The  state  has  no  power  of  regula- 
tion or  control  over  it. 

Barrett  v.  New  York,  232  U.  S.  14,  58 
L.  ed.  483,  34  Sup.  Ct.  Rep.  203;  Crutch- 
er  v.  Kentucky,  141  U.  S.  47,  35  L.  ed. 
649,  11  Sup.  Ct.  Rep.  851;  Butler  Bros. 
Shoe  Co.  y.  United  States  Rubber  Co. 
supra;  Haskell  y.  Cowham,  109  C.  C.  A. 
235,  187  Fed.  403. 

A  direct  interference  by  the  state  with 
interstate  conunerce  cannot  be  justified 
by  the  police  power. 

Kansas  City  Southern  R.  Co.  y.  Kaw 
Valley  Drainage  Dist.  233  U.  S.  75,  58 
L.  ed.  857,  34  Sup.  Ct.  Rep.  564. 

The  state  may  not  impose  a  license 
charge  on  one  who  sells  articles  which 
he  imports. 

Judson,  Interstate  Commerce,  §  21. 

Corporations  are  persons  within  the 
meaning  of  the  14th  Amendment,  and 
are  therefore  entitled  to  due  process  of 
law  and  the  equal  protection  of  the 
laws. 

Judson,  Interstate  Commerce,  §  16. 

Corporate  stocks  and  bonds  constitute 
articles  of  interstate  commerce. 

Alabama  &  N.  0.  Transp.  Co.  v.  Doyle, 
210  Fed.  173;  William  R.  Compton  Co. 
y.  Allen,  216  Fed.  537;  Bracey  v.  Darst, 
218  Fed.  482. 

The  scope  of  inspection  laws  is  not 
without  its  limitation  as  applied  to  the 
nature  of  the  person,  article,  or  thing 
designed  by  the  law  to  be  inspected,  and 
the  manner  and  method  of  the  inspec- 
tion to  be  employed. 

Montclair  Twp.  v.  Ramsdell,  107  U. 
S.  159,  27  L.  ed.  431,  2  Sup.  Ct.  Rep. 
391;  William  R.  Compton  Co.  v.  Allen, 

216  Fed.  537. 

The  business  of  selling  stocks  and 
bonds  is  not  one  affected  with  a  public 
interest. 

Alabama  &  N.  0.  Transp.  Co.  y.  Doyle, 
210  Fed.  179. 

The  requiring  of  a  license  as  a  condi- 
tion precedent  to  the  carrying  on  of  the 
lawful  business  of  dealing  in  articles 
of  interstate  commerce  is  a  direct  bur- 
den on  such  commerce. 

International  Textbook  Go.  y.   Piggf 

217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct.  Rep.  481,  18 
Ann.  Cas.  1103;  Buck  Stove  &  Range 
Co.  V.  Vickers,  226  U.  S.  205,  67  L.  ed. 
189,  33  Sup.  Ct.  Rep.  4L 
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The  law  deprives  of  property  without 
due  process. 

Butchers'  Union  S.  H.  &  L.  S.  L.  Co. 
V.  Crescent  City  L.  S.  L.  &  S.  H.  Co. 
Ill  U.  S.  746,  763,  28  L.  ed.  686,  689,  4 
Sup.  Ct.  Rep.  662 ;  Allgeyer  v.  Louisiana, 
166  U.  S.  678,  689,  41  L.  ed.  832,  836, 17 
Sup.  Ct.  Rep.  427;  Yick  Wo  v.  Hoplans, 
118  U.  S.  366,  370,  30  L.  ed.  220,  226, 
6  Sup.  Ct.  Rep.  1064. 

It  is  true  that  one  whose  license  shall 
be  revoked,  or  to  whom  a  renewal  of  li- 
cense may  be  denied,  has  a  species  of 
court  procedure  accorded  him,  but  he  is 
remitted  to  the  Franklin  county  court, 
and  thus  is,  in  effect,  denied  access  to 
the  Federal  court.  This  is  a  clear  vio- 
lation of  the  Federal  Constitution. 

Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.  84  C.  C.  A.  167,  156  Fed.  1. 

Mr.  Qeorge  Cosson,  Attorney  General 
of  Iowa,  and  Mr.  Walter  C.  Owen,  At- 
torney General  of  Wisconsin,  also  filed 
a  brief  as  amici  curias. 

For  their  contentions,  see  their  brief 
as  reported  in  Merrick  v.  N.  W.  Halsey 
S6  Go.  post,  498. 

Messrs.  Robert  R.  Reed,  Qeorge  W. 
Wickersham,  and  Charles  K.  Allen  also 
filed  a  brief  as  amici  curias: 

Administrative  process,  within  its 
proper  sphere,  is  due  process  in  accord 
with  ancient  precedent,  with  the  power 
in  the  courts  to  determine  whether  its 
essentials  have  been  violated. 

Japanese  Immigrant  Case  (Tamataya 
V.  Fisher)  189  U.  S.  86,  47  L.  ed.  721,  23 
Sup.  Ct.  Rep.  611;  Reetz  v.  Michigan, 
188  U.  S.  606,  47  L.  ed.  663,  23  Sup.  Ct. 
Rep.  390. 

The  words  from  Magna  Charta  were 
intended  to  secure  the  individual  from 
the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and 
distributive  justice. 

Bank  of  Columbia  v.  Okely,  4  Wheat. 
234,  244,  4  L.  ed.  669,  661. 

They  demand  that  the  right  of  a  per- 
son to  his  life,  liberty,  or  property  shall 
not  be  devested  except  by  a  judicial  de- 
termination after  due  notice,  in  pur- 
suance of  a  general  law. 

Furenes  v.  Severtson,  102  Iowa,  326, 
71  N.  W.  196. 

The  distinction  between  a  judicial  and 
legislative  act  is  well  defined.  The  one 
determines  what  the  law  is,  and  what 
rights  the  parties  have  with  reference 
to  transactions  already  had;  the  other 
prescribes  what  the  law  shall  be  in  fu- 
ture cases  arising  under  it. 

'Viiioughby,  Const.  §  744,  p.  1264. 


For  further  contentions  of  these  coun- 
sel, see  their  brief  as  reported  in  Mer- 
rick ▼.  N.  W.  Halsey  &  Co.  post,  498. 

Mr.  Justice  McKenna»  after  stating 
the  ease  as  above,  delivered  the  opinion 
of  the  court: 

It  will  be  observed  that  these  cases 
bring  here  for  judgment  an  asserted  con- 
flict between  national  power  and  state 
power,  and  bring,  besides,  power  of  the 
state  as  limited  or  forbidden  by  the 
national  Constitution. 

The  assertion  of  such  conflict  and 
limitation  is  an  ever-recurring  one;  and 
yet  it  is  approached  as  if  it  were  a  new 
thing  under  the  sun.  The  primary  postu- 
late ol  the  state  is  that  the  law  under 
review  is  an  exercise  of  the  police  power 
of  the  state,  and  that  power,  we  have 
said,  is  the  least  limitable  of  the  exer- 
cises of  government.  Sligh  v.  Kirkwood, 
237  U.  S.  62,  69  L.  ed.  836,  36  Sup.  Ct. 
Rep.  601.  We  get  no  accurate  idea  of 
its  limitations  by  opposing  to  it  the  dec- 
larations of  the  14th  Amendment  that 
no  person  shall  be  deprived  of  his  life, 
liberty,  or  property  without  due  proc- 
ess of  law,  or  denied  the  equal  protec- 
tion of  the  laws.  Noble  State  Bank  v. 
Haskell,  219  U.  S.  104,  110,  66  L.  ed. 
112,  116,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487.  A 
stricter  inquiry  is  necessary,  and  we 
must  consider  what  it  is  of  life,  liberty, 
and  property  that  the  Constitution  pro- 
tects. 

What  life  is  and  what  may  or  may 
not  affect  it,  we  have  quite  accurate 
tests;  and  what  liberty  is  in  its  outside 
sense,  and,  in  like  sense,  what  property 
is.  We  know  that  it  is  of  the  essence  of 
liberty — indeed,  we  may  say,  of  life — 
that  there  shall  be  freedom  of  conduct, 
and  yet  there  may  [549]  be  limitations 
upon  such  freedom.  We  know  that,  in 
the  concept  of  property,  there  are  the 
rights  of  its  acquisition,  disposition,  and 
enjoyment, — ^in  a  word,  dominion  over 
it.  Tet  all  of  these  rights  may  be  regu- 
lated. Such  are  the  declarations  of  the 
cases,  become  platitudes  by  frequent  rep- 
etition and  many  instances  of  applica- 
tion. 

The  question,  then,  is.  Is  the  statute 
of  Ohio  within  the  principles  declared  f 
The  statute  is  a  restraint  upon  the  dis- 
position of  certain  property,  and  requires 
dealers  in  securities  evidencing  title  to 
or  interest  in  such  property  to  obtain  a 
license, — a  requirement  simple  enough  in 
itself,  and  yet  of  itself  asserted  to  be 
an  illegal  control  of  a  private  business, 

made   especially   so   by   the   conditions 
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whieh  are  imposed.     These  eonditionsi 
summarized,  are  as  follows: 

To  obtain  the  license  there  must  be 
filed  with  the  superintendent  of  banks 
and  banking  (termed  in  the  act  ''com- 
missioner") application  for  such  license, 
together  with  information  in  such  form 
as  the  commissioner  shall  determinei  set- 
ting forth: 

''(a)  The  names  and  addresses  of  the 
directors  and  officers  if  such  applicant 
be  a  corporation  or  aasociation,  and  of 
all  partners  if  it  be  a  partnership,  and 
of  the  person  if  the  applicant  be  an  in- 
dividual, together  with  names  and  ad- 
dresses of  all  agents  of  such  applicant 
assisting  in  the  disposal  of  such  securi- 
ties; 

''(b)  Location  of  the  applicant's  prin- 
cipal office  and  of  his  principal  office  in 
the  state,  if  any; 

"(c)  The  general  plan  and  character 
of  the  business  of  said  applicant, 
together  with  references  which  the 
'commissioner'  shall  confirm  by  such  in- 
vestigation as  he  may  deem  necessary, 
establishing  the  good  repute  in  business 
of  such  applicant,  directorSi  officers, 
partners,  and  agents. 

"If  the  applicant  be  a  corporation  or- 
ganized under  the  laws  of  any  other 
state,  territory,  or  government,  or  have 
its  principal  place  of  business  therein, 
it  shall  also  file  a  copy  of  its  articles 
of  incorporation,  certified  by  the  proper 
[550]  officer  of  such  state,  territory,  or 
government,  and  of  its  regulations  and 
by-laws;  and  if  it  be  an  unincorporated 
association,  a  certified  copy  of  its  arti- 
cles of  association,  or  deed  of  settle- 
ment." 

The  applicant  is  also  required  to  file 
a  written  instrument  irrevocably  con- 
senting to  be  sued  in  a  particular  coun- 
ty, and,  if  personal  service  there  cannot 
be  had,  consenting  to  service  upon  the 
sheriff  of  the  county. 

It  is  also  provided  that  all  of  the 
applications  shall  be  published  in  a  daily 
newspaper,  and  if  the  commissioner  be 
satisfied  that  the  applicant  is  of  good 
repute,  he  shall,  upon  pa3rment  of  certain 
fees,  register  the  applicant  as  a  licensed 
dealer  in  securities.  Pending  disposition 
of  the  application,  temporary  permission 
to  transact  business  may  be  given. 
Yearly  renewals  of  the  licenses  are  pro- 
vided for. 

The  commissioner  may  revoke  a  li- 
cense upon  ascertaining  that  the  licensee : 
(a)  Is  of  bad  repute;  (b)  has  violated 
any  provision  of  the  act;  or  (c)  has  en- 
gaged, or  is  about  to  engage,  under  favor 
61. L.  ed. 


of  such  license,  in  illegitimate  business 
or  fraudulent  transactions. 

It  will  be  observed,  therefore,  that  the 
law  is  a  regulation  of  business,  eon- 
strains  conduct  only  to  that  end,  the 
purpose  being  to  protect  the  public 
against  the  imposition  of  unsubstantial 
schemes  and  the  securities  based  upon 
them.  Whatever  prohibition  there  is,  is 
a  means  to  the  same  purpose,  made  nec- 
essary, it  may  be  supposed,  by  the  per- 
sistence of  evil  and  its  insidious  forms 
and  the  experience  of  the  inadequacy  of 
penalties,  or  other  repressive  measures. 
The  name  that  is  given  to  the  law  indi- 
cates the  evil  at  which  it  is  aimed;  that 
is,  to  use  the  language  of  a  cited  case, 
"speculative  schemes  which  have  no  more 
basis  than  so  many  feet  of  'blue  sky;' " 
or,  as  stated  by  counsel  in  another  case, 
"to  stop  the  sale  of  stock  in  fiy-by-night 
concerns,  visionary  oil  wells,  distant 
gold  mines,  and  other  like  fraudulent 
exploitations."  Even  if  the  descriptions 
be  regarded  as  rhetorical,  the  existence 
of  evil  is  [551]  indicated,  and  a  belief 
of  its  detriment ;  and  we  shall  not  pause 
to  do  more  than  state  that  the  preven- 
tion of  deception  is  within  the  compe- 
tency of  government,  and  that  the  ap- 
preciation of  the  consequences  of  it  is 
not  open  for  our  review.  Trading  Stamp 
Gases,  Bast  v.  Van  Deman  ds  L.  Co.  24l) 
U.  S.  342,  60  L.  ed.  679,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370;  Tanner  v. 
Little,  240  U.  S.  369,  60  L.  ed.  691,  36 
Sup.  Ct.  Rep.  379;  Pitney  v.  Washing- 
ton, 240  U.  S.  387,  391,  60  L.  ed.  703, 
706,  36  Sup.  Ct.  Rep.  385.  Therefore, 
the  purpose  being  legal,  the  question  only 
remains  whether  the  manner  in  which 
it  is  accomplished  is  illegal.  This  is  con- 
tended, and  the  provisions  which  render 
the  law  void  are  found,  it  is  stated,  in: 
(1)  Power  conferred  upon  the  conmiis- 
rtioner  to  grant  or  refuse  licenses;  (2) 
the  authority  given  the  commissioner  to 
place  forbidden  restrictions  and  burdens 
on  the  conduct  of  the  business  of  one 
who  has  obtained  a  license. 

The  basis  of  these  contentions  is  that 
the  law  confers  arbitrary  power  upon 
the  commissioner.  In  considering  the 
contentions  we  must  keep  in  mind  that 
the  law  is  addressed  to  a  complex  situa- 
tion. Its  purpose  is,  as  we  have  seen, 
to  give  a  basis  for  judgment  of  the  se- 
curities offered  the  purchasing  public; 
assure  credit  where  it  is  deserved  and 
confidence  to  investment  and  trading; 
prevent  deception  and  save  credulity 
and  ignorance  from  imposition,  as  far 

as  this  can  be  done  by  the  approved 
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reputation  of  the  seller  of  the  secarities 
and  authoritative  information. 

It  majf  however,  be  said  that  char- 
acter establishes'  itself,  and  neither 
needs  nor  can  be  compelled  to  accept  the 
stamp  of  government;  and  it  is  asserted 
that  the  ''normal  investment  business  of 
the  country"  and  its  'individual  trans- 
actions" are  not  subject  to  "executive 
control," — the  broad  contention  being 
made  that,  as  such  business  cannot  be 
prohibited,  it  cannot  be  regulated.  This, 
indeed,  is  the  basic  principle  of  the  op- 
position to  the  statute.  It  is  expressed 
in  many  ways,  and  the  various  provi- 
sions of  the  statute — ^those  that  are  ex- 
plicit in  direction  to  the  commissioner 
and  those  that  commit  discretion  to  him 
— are  said  to  so  burden  and  complicate 
"normal  business  as  to  [552]  make  it 
difficult,  if  not  impossible,  to  carry  it 
on  in  a  normal  way,  if  at  all." 

As  broadly  made,  we  cannot  assent  to 
these  propositions.  The  reason  and  ex- 
tent of  the  law  we  have  indicated  and 
the  control  to  which  individual  transac- 
tions are  subjected,  and  we  think  both 
are  within  the  competency  of  the  state. 
It  is  to  be  remembered  that  the  value 
of  securities  consists  in  what  they  repre- 
sent, and  to  determine  such  value  is  a 
complex  problem  even  to  the  most  skil- 
ful and  informed. 

We  have  very  lately  decided  a  case 
upon  the  principle  of  the  power  of  the 
state  to  prevent  frauds  and  impositions. 
Hutchinson  Ice  Cream  Co.  v.  Iowa,  242 
U.  S.  153,  ante,  217,  37  Sup.  Gt.  Rep.  28. 
The  principle  applies  as  well  to  securi- 
ties as  to  material  products,  the  provi- 
sions of  the  law  necessarily  varying 
with  the  objects.  *  As  to  material  prod- 
ucts the  purpose  may  be  accomplished 
by  a  requirement  of  inherent  purity. 
The  intangibility  of  securities,  they  be- 
ing representatives  or  purporting  to  be 
representatives  of  something  else,  of 
property,  it  may  be,  in  distant  states  and 
countries,  schemes  of  plausible  preten- 
sions, requires  a  difference  of  provision, 
and  the  integrity  of  the  securities  can 
only  be  assured  by  the  probity  of  the 
dealers  in  them  and  the  information 
which  may  be  given  of  them.  This  as- 
surance the  state  has  deemed  necessary 
for  its  welfare  to  require;  and  the  re- 
quirement is  not  unreasonable  or  inap- 
propriate. It  extends  to  the  general 
market  something  of  the  safeguards  that 
are  given  to  trading  upon  the  exchanges 
and  stock  boards  of  the  country, — safe- 
guards that  experience  has  adopted  as 
advantageous.  Inconvenience  may  be 
caused  and  supervision  and  surveillance, 
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but  this  must  yield  to  the  public  welfare; 
and  against  counsel's  alarm  of  conse- 
quences, we  set  the  judgment  of  the 
state. 

We  turn  back,  therefore,  to  consider 
the  more  specific  objections  to  the  law. 
The  basis  of  them  is,  as  we  have  seen, 
the  power  conferred  upon  the  commis- 
sioner, which  is  [553]  asserted  to  be 
arbitrary.  The  objection  is  somewhat 
difficult  to  handle.  It  centers  in  the 
provision  that  requires  the  commission- 
er, as  a  condition  of  a  license,  "to  be 
satisfied  of  the  good  repute  in  business 
of  such  applicant  and  named  agents," 
and  in  the  power  given  him  to  revoke 
the  license  or  refuse  to  renew  it  upon 
ascertaining  that  the  licensee  "is  of  bad 
business  repute,  has  violated  any  provi- 
sion of  the  act,  or  has  engaged  or  is 
about  to  engage,  under  favor  of  such 
license,  in  illegitimate  business  or  fraud- 
ulent transactions."  It  is  especially  ob- 
jected that,  as  to  these  requirements,  no 
standard  is  given  to  guide  or  determine 
the  decision  of  the  commissioner.  There- 
fore, it  is  contended  that  the  discretion 
thus  vested  in  the  commissioner  leaves 
"  'room  for  the  play  and  action  of  pure- 
ly personal  and  arbitrary  power.'" 

We  are  a  little  surprised  that  it  should 
be  implied  that  there  is  anything  recon- 
dite in  a  business  reputation  or  its  exist- 
ence as  a  fact  which  should  require  much 
investigation.  If  in  special  cases  there 
may  be  controversy,  those  cases  the  stat- 
ute takes  care  of;  an  adverse  judgment 
by  the  commissioner  is  reviewable  by  the 
courts.  §  6373-8.  So  also  as  to  the  oth- 
er judgments. 

Besides,  it  is  certainly  apparent  that, 
if  the  conditions  are  within  the  power 
of  the  state  to  impose,  they  can  only  be 
ascertained  by  an  executive  officer.  Rep- 
utation and  character  are  quite  tangible 
attributes,  but  there  can  be  no  legisla- 
tive definition  of  them  that  can  auto^ 
matically  attach  to  or  identify  individ- 
uals possessing  them,  and  necessarily 
the  aid  of  some  executive  agency  must 
be  invoked.  The  contention  of  appellees 
would  take  from  government  one  of  its 
most  essential  instrumentalities,  of  which 
the  various  national  and  state  commis- 
sions are  instances.  But  the  contention 
may  be  answered  by  authority.  In  Gund- 
ling  V.  Chicago,  177  U.  S.  183,  44  L.  ed. 
725,  20  Sup.  Ct.  Rep.  633,  an  ordinance 
of  the  city  of  Chicago  was  passed  on 
which  required  a  license  of  dealers  in 
cigarettes,  and,  as  a  condition  [554]  of 
the  license,  that  the  apphcant,  if  a  sin- 
gle individual,  all  of  the  members  of  the 
firm,  if  a  copartnership,  and  any  person 
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or  persons  in  charge  of  the  bosmeBSi  if 
a  eorporation,  should  be  of  good  char- 
acter and  reputationi  and  the  dut^  was 
delegated  to  the  mayor  of  the  city  to 
determine  the  existence  of  the  condi- 
tions. The  ordinance  was  sostained.  To 
this  case  may  be  added  Red  ''C"  Oil  Mfg. 
Co.  V.  Board  of  Agriculture,  222  U.  S. 
380,  394,  56  L.  ed.  240,  245,  32  Sup.  Ct. 
Rep.  152,  and  cases  cited;  Mutual  Film 
Corp.  V.  Industrial  Commission,  236  U. 
8.  230,  59  L.  ed.  552,  35  Sup.  Ct.  Rep. 
387,  Ann.  Cas.  1916C,  296;  Bra^e  y. 
Michigan,  241  U.  S.  340,  341,  60  L.  ed. 
1034,  1035,  36  Sup.  Ct.  R^.  561.  See 
also  Reets  y.  Michigan,  188  17.  S.  505,  47 
L.  ed.  563,  23  Sup.  Ct.  Rep.  390;  New 
York  ex  rel.  Lieberman  y.  Van  De  Carr, 
199  U.  S.  552,  50  L.  ed.  305,  26  Sup.  Ct. 
Rep.  144. 

The  discretion  of  the  commissioner  is 
qualified  by  his  duty,  and  besides,  as  we 
haye  seen,  the  statute  giyes  judicial  re- 
view of  his  action.  Pending  such  review, 
we  must. accord  to  the  commissioner  a 
proper  sense  of  duty  and  the  presump- 
tion that  the  functions  intrusted  to  him 
will  be  executed  in  the  public  interest, 
not  wantonly  or  arbitrarily  to  deny  a 
license  to  or  take  one  away  from  a  repu- 
table dealer.  (Plymouth  Coal  Co.  y. 
Pennsylvania,  232  U.  S.  531,  545,  58  L. 
ed.  713,  719,  34  Sup.  Ct.  Rep.  359) ;  and, 
as  we  have  said,  in  cases  where  there 
can  be  a  dispute  of  fact,  the  statute  pro- 
vides for  judicial  review,  and  we  see  no 
legal  objection  to  the  designation  of  a 
piM-ticular  court  for  such  review. 

We  are  not  disposed  to  give  serious 
attention  to  the  contention  that  while  the 
statute  in  form  prohibits  sales,  ''it  at  the 
same  time  necessarily  prevents  pur- 
chases, and  thereby  shields  contemplated 
purchasers  from  loss  of  property  by 
the  exercise  of  their  own  ''defective  judg- 
ment," and  puts  them  as  well  as  the 
sellers  under  guardianship.  If  we  may 
suppose  that  such  purchasers  would  as- 
sert a  liberty  to  form  a  "defective  judg- 
ment," and  resent  means  of  information 
as  a  limitation  of  their  freedom,  we  must 
wait  until  they  themselves  appear  to  do 
so.  Besides,  there  are  examples  in  leg- 
islation of  unsolicited  protection,  and 
there  is  much  in  the  business  we  are 
considering  [555]  which  urges  to  an 
imitation  of  the  examples.  It  is  not  wise 
to  put  out  of  view  the  tendencies  of  the 
business,  and  that  it  tempts  to  and  facili- 
tates speculative  judgments,  if  the  pur- 
pose be  trading,  improvident  judgments, 
if  the  purpose  be  investment.  Whatever 
detriment  may  come  from  such  judg- 
ments the  law  may  be  powerless  to  pre- 
ei  L.  ed. 


vent;  but  against  counterfeits  of  value 
the  law  can  give  protection,  and  such  is 
the  purpose  of  the  statute  under  review. 
It  must  be  judged  of  upon  that  consider- 
ation, not  upon  the  assertion  of  an  abso- 
lute liberty  of  conduct  which  does  not 
exist. 

Discriminations  are  asserted  against 
the  statute  which  extend,  it  is  contended, 
to  denying  appellees  the  equal  protec- 
tion of  the  laws.  Counsel  enumerates 
them  as  follows: 

"Prominent  among  such  discrimina- 
tions are  between  the  cases  where  more 
or  less  than  50  per  cent  of  an  issue  of 
bonds  is  includea  in  the  sale  to  one  per- 
son; between  securities  which -have  and 
which  have  not  been  authorized  by  the 
Public  Service  Commission  of  this  state ; 
between  the  securities  issued  by  a  bank, 
trust  company,  a  building  and  loan  as- 
sociation organized  under  the  laws  of 
this  state  and  those  which  are  not;  be- 
tween an  owner  who  sells  his  securities 
in  a  single  transaction  and  one  who  dis- 
poses of  them  in  successive  transactions; 
between  a  bank  or  trust  company  who 
sells  at  a  eonunission  of  not  more  than 
2  per  cent  and  one  which  sells  at  a  high- 
er commission;  against  securities  when 
any  part  of  the  proceeds  to  be  derived 
from  the  sale  are  to  be  applied  in  pay- 
ment for  patents,  services,  good  will,  or 
for  property  not  located  in  this  state; 
in  providing  for  such  delays  in  the  is- 
suance of  a  license  and  in  the  subsequent 
conduct  of  business  thereunder  as  to  sub- 
stantially hinder,  and  in  many  cases  nat- 
urally arising,  to  utterly  prevent  sales; 
in  discriminating  between  securities 
which  have  and  which  have  not  been 
published  in  regular  market  rq>orts;  be- 
tween [556]  sales  where,  in  a  single 
transaction,  the  sale  is  for  $5,000  or 
more;  in  discriminations  against  securi- 
ties issued  by  taxing  subdivisions  of  oth- 
er states;  between  securities  upon  which 
there  has  and  has  not  been  a  default  as 
to  principal  or  interest;  against  securi- 
ties which  have  not  from  time  to  time 
for  six  months  been  published  in  the 
regular  market  reports  or  the  news  col- 
umns of  a  daily  newspwer  of  general 
circulation  in  the  state;  where  the  securi- 
ties are  or  are  not  of  manufacturing  or 
transportation  companies  in  the  hands  of 
bona  fide  purchasers  prior  to  March  1st, 
1914,  where  such  companies  were  on  that 
date,  and  shall  be  at  the  time  of  the 
proposed  sale,  going  concerns;  between 
cases  where  the  information  contem- 
plated is  or  is  not  contained  in  a  stand- 
ard manual  of  information  approved  by 
the  commissioner;  where  the  disposal  is 
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or  is  not  made  for  a  commission  of  less 
than  1  per  eent  of  the  par  value  thereof 
by  a  licensee  who  is  a  member  of  a  regu- 
larly organijBed  and  recognized  stock  ex- 
change and  who  has  an  established  and 
lawfully  conducted  business  in  this  state, 
regularly  open  for  public  patronage  as 
such;  between  cases  in  which  the  Ten- 
dor  proposes  to  sell  securities  for  which 
he  has  and  those  for  which  he  has  not 
paid  90  per  cent  of  the  price  at  which 
they  are  to  be  sold  by  him;  where  the 
securities  are  or  are  not  those  of  a  com- 
mon carrier  or  of  a  company  oiganized 
under  the  laws  of  this  state  and  en- 
gaged principally  in  the  business  of 
manufacturing,  transportation,  etc.,  and 
the  whole  or  a  part  of  the  property  upon 
which  such  securities  are  predicated  are 
located  within  this  state.'' 

We  cannot  give  separate  attention  to 
the  asserted  discriminations.  It  is 
enough  to  say  that  they  are  within  the 
power  of  classification  which  a  state  has. 
A  state  '^lay  direct  its  law  against  what 
it  deems  the  evil  as  it  actually  exists 
without  covering  the  whole  field  of  pos- 
sible abuses,  and  it  may  do  so  none  the 
less  that  the  forbidden  act  does  [557] 
not  differ  in  kind  from  those  that  are 
allowed.  ...  If  a  class  is  deemed 
to  present  a  conspicuous  Sample  of  what 
the  legislature  seeks  to  prevent,  the  14th 
Amendment  allows  it  to  be  dealt  with 
although  otherwise  and  merely  Ic^cally 
not  distinguishable  from  others  not  em- 
braced in  the  law.''  Central  Lumber  Co. 
V.  South  Dakota,  226  U.  S.  157,  160,  57 
L.  ed.  164, 169,  33  Sup.  Ct.  B^.  66.  The 
cases  were  cited  from  which  those  propo- 
sitions were  deduced.  To  the  same  effect 
is  Armour  &  Co.  v.  North  Dakota,  240 
U.  S.  517,  60  L.  ed.  776,  36  Sup.  Ct. 
Rep.  440,  Ann.  Cas.  1916D,  548. 

The  next  contention  of  i^pellees  is 
that  the  law  under  review  is  a  burden  on 
interstate  commerce,  and  therefore  con- 
travenes the  commerce  clause  of  the  Con- 
stitution of  the  United  States.  There  is 
no  doubt  of  the  supremacy  of  the  na- 
tional power  over  interstate  commerce. 
Its  inaction,  it  is  true,  may  imply  prohi- 
bition of  state  legislation,  but  it  may 
imply  permission  of  such  l^slation.  In 
other  words,  the  burden  of  the  legisla- 
tion, if  it  be  a  burden,  may  be  indirect 
and  valid  in  the  absence  of  the  assertion 
of  the  national  power.  So  much  is  a 
truism;  there  can  only  be  controversy 
about  its  application.  The  language  of 
the  statute  is:  ''Except  as  otherwise 
provided  in  this  act,  no  dealer  shall, 
within  this  state,  dispose"  of  certain  se- 
curities 'Issued  or  executed  by  any  pri- 
^*1 


vate  or  quasi  public  corporation,  copart- 
nership or  association  (except  corpora- 
tions not  for  profit)  .  .  .  without 
first  being  licensed  so  to  do  as  herein- 
after provided." 

The  provisions  of  the  law,  it  will  be 
observed,  apply  to  dispositions  of  securi- 
ties ic^^tfi  the  state,  and  while  informa- 
tion of  those  issued  in  other  states  and 
foreign  countries  is  required  to  be  filed 
(§  6373-9),  they  are  only  affected  by 
the  requirement  of  a  license  of  one  who 
deals  in  them  within  the  state.  Upon 
their  transportation  into  the  state  there 
is  no  impediment, — no  regulation  of  them 
or  interference  with  them  after  they 
g^t  there.  There  is  the  exaction  only 
that  he  who  disposes  of  them  there  shall 
[558]  be  licensed  to  do  so,  and  this 
only  that  they  may  not  appear  in  false 
character  and  impose  an  appearance  of 
a  value  which  they  may  not  possess, — 
and  this  certainly  is  only  an  indirect 
burden  upon  them  as  objects  of  inter- 
state commerce,  if  they  may  be  regarded 
as  such.  It  is  a  police  regulation  strict- 
ly, not  affecting  them  until  there  is  an 
attempt  to  make  disposition  of  them 
within  the  state.  To  give  them  more 
immunity  than  this  is  to  pre  them  more 
immunity  than  more  tangible  articles  are 
given,  they  having  no  exemption  from 
regulations  the  purpose  of  which  is  to 
prevent  fraud  or  deception.  Such  regu- 
lations affect  interstate  commerce  in 
them  only  incidentally.  New  York  ex 
rel.  Hatch  v.  Reardon,  204  U.  S.  152,  51 
L.  ed.  415,  27  Sup.  Ct.  Rep.  188,  9  Ann. 
Cas.  736;  Ware  A  Leland  v.  Mobile 
County,  209  U.  S.  405,  52  L.  ed.  855,  28 
Sup.  Ct.  Rep.  526,  14  Ann.  Cas.  1031; 
Engel  V.  O'MaUey,  219  U.  S.  128,  55  L. 
ed.  128,  31  Sup.  Ct.  Rep.  190;  Brodnaz 
V.  Missouri,  219  U.  S.  285,  55  L.  ed.  219, 
31  Sup.  Ct.  Rep.  238;  Banker  Bros.  Co. 
V.  Pennsylvania,  222  U.  S.  210,  56  L.  ed. 
168,  32  Sup.  Ct.  Rep.  38;  Savage  ▼. 
Jones,  225  U.  S.  501,  56  L.  ed.  1182,  32 
Sup.  Ct.  Rep.  715 ;  Standard  Stock  Food 
Co.  V.  Wright,  225  U.  S.  540,  56  L.  ed. 
1197,  32  Sup.  Ct.  Rep.  784;  Trading 
Stamp  Cases,  supra.  With  these  cases 
International  Textbook  Co.  v.  Pigg,  217 
U.  S.  91,  54  L.  ed.  678,  27  L.R.A.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103;  Buck  Stove  &  Range  Co.  v.  Vick- 
ers,  226  U.  S.  205,  57  L.  ed.  189,  33  Sup. 
Ct.  Rep.  41,  and  the  Lottery  Case  (Cham- 
pion V.  Ames)  188  U.  S.  321,  47  L.  ed. 
492,  23  Sup.  Ct.  Rep.  321, 13  Am.  CrioL 
Rep.  561,  are  not  in  discordance. 

We  might,  indeed,  ask.  When  do  the 

designated  securities  cease  migration  in 

interstate  commerce  and  settle  to  the 
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jnrisdietion  of  the  state  f  Material 
things,  choses  in  possession,  pass  out  of 
interstate  commerce  when  they  emerge 
from  the  original  package.  Do  ohoses 
in  action  have  a  longer  immunity?  It  is 
to  be  remembered  that  though  they  may 
differ  in  manner  of  transfer,  they  are  in 
the  same  form  in  the  hands  of  the  pur- 
chaser as  they  are  in  the  hands  of  the 
seller,  and  in  the  hands  of  both  as  they 
are  brought  into  the  state.  We  ad^ 
again,  Do  they  never  pass  out  of  inter- 
state commerce  f  Have  they  always  the 
freedom  of  the  state  f  Is  there  no  point 
of  time  at  which  the  state  can  expose  the 
evil  that  they  may  askf  Is  anything 
more  necessary  for  the  supremacy  of  the 
national  power  than  that  they  be  kept 
free,  when  in  actual  transportation, 
[550]  subjected  to  the  jurisdiction  of 
tiie  stat^  only  when  they  are  attempted 
to  be  sold  to  the  individual  purchaaerf 
The  questions  are  pertinent,  the  answer 
to  them  one  way  or  the  other,  of  conse- 
quence; but  we  may  pass  them,  for, 
regarding  the  securities  as  still  in  inter- 
state commerce  after  their  transporta- 
tion to  the  state  is  ended  and  they  have 
reached  the  hands  of  dealers  in  them, 
their  interstate  character  is  only  inci- 
dentally affected  by  the  statute. 

Decree  reversed  and  the  cause  remand- 
ed for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Justice  McBeynoldf  dissents. 


CLARENCE  0.  CALDWELL,  as  Attorney 
General  for  the  State  of  South  Dakota 
and  ex  officio  Member  of  the  State  Securi- 
ties CommiMion  of  the  State  of  South 
Dakota,  et  al.,  Appts., 

▼. 

SIOUX  FALLS  STOCK  YARDS  COM- 
PANY, William  Morley,  and  Harry  Mor- 
ley. 

(See  8.  0.  Reporter's  ed.  66iMS68.) 

Federal  oovrts  —  enjoining  state  oflcers 
^  cslvU  or  criminal  proceedings. 

1.  The  jurisdiction  of  a  Federal  district 
court  to  enjoin  the  threatened  enforcement, 


by  state  officials,  throng  dvil  or  criminal 
proceedings,  of  the  provisions  of  S.  D.  Laws 
1015,  chap.  275,  prohibiting  dealing  in  cor- 
porate securities  without  state  sanction, 
which  are  assailed  as  repugnant  to  the  Fed- 
eral Constitution,  may  not  be  successfully 
challenged  on  the  grounds  that  complainants 
have  a  plain,  speedy,  and  adequate  remedy 
at  law;  that  the  suit  is  one  against  the 
state;  and  that  the  plea  of  the  unconstitu- 
tionality of  the  statute  was  made  in  certain 
pending  criminal  actions, — ^where  six  inform- 
ations for  violations  of  the  statute  have  al- 
ready been  filed  against  complainants,  and 
as  many  more  may  be  brought  as  there 
may  be  violations  of  the  statute,  and  a  con- 
viction of  each  may  bear  a  fine  of  $1,000  or 
imprisonment,  or  both,  and  where  the  de- 
cree does  not  enjoin  criminal  actions  com- 
menced before  the  filing  of  the  bill. 
[For  other  cases,  see  Courts,  VI.  d,  2;  In- 

ianctlon,  I.  L  1 ;  States,  IX.  c,  2,  In  Digest 
lap.  Ct.  1008.] 

Constitutional  law  »  poUoe  power  »  due 
prcxsess  of  law  —  equal  protection  of 
the  Uws  —  ''Blue  Sky"  Law. 

2.  There  is  nothing  in  the  14th  Amend- 
ment to  the  Federal  Constitution  which  pre- 
vents a  state  from  enacting,  in  the  exercise 
of  Its  police  power,  such  a  statute  as  S.  D. 
Laws  1915,  chap.  276,  which  forbids  (with 
certain  exceptions  and  exemptions)  the  sale 
of  corporate  or  quasi  corporate  securities 
that  have  not  first  received  the  approval  of 
the  State  Securities  Commission,  obtainable 
c^y  after  certain  prescribed  data  have  been 
filed  with  the  Commission,  and  requires 
dealers  in  such  securities  to  obtain  a  license 
from  the  Commission,  and  forbids  them  to 
deal  la  any  other  than  approved  securities, 
or  to  transact  business  on  any  other  plan 
than  that  set  forth  In  the  statements  and 
papers  which  they  have  filed  with  such 
Commission. 

[For  other  cases,  see  Constitutional  Law.  IT. 
a,  6;   IV.  b,  7;  IV.  c,  in  Digest  Sap.  Ct. 

Oommerce  —  state  regulation  —  "Blue 
Sky"  Law  —  congressional  Inaction. 

3.  Until  Congress  acts  the  state  is  free 
to  impose  such  an  incidental  or  indirect 
burden  on  interstate  commerce  as  may  re- 
sult from  the  provisions  of  S.  D.  Laws  1916, 
chap.  276,  which  forbid  (with  certain  ex- 
cepoons  and  exemptions)  the  sale  or  dis- 
position 'Of  corporate  or  quasi  corporate 
securities  within  the  state  without  state 
sanction. 

[For  other  cases,  see  Commerce^  lY.  b.  In 
Digest  Sop.  Ct.  1908.] 

[No.  386.] 


Note. — ^As  to  injunction  to  restrain 
acts  of  public  officers — see  note  to  Mis- 
sissippi V.  Johnson,  18  L.  ed.  U.  8.  437. 

On  injunction  against  criminal  pro- 
ceedings— see  notes  to  Crighto  v.  Dahm- 
er,  21  LR.A.  84;  Hall  v.  Dunn,  25 
L.R.A.(N.S.)  193;  and  Denton  v.  Mc- 
Donald, 34  L.R.A.(N.S.)  464. 

On  injunction  to  restrain  prosecution 
ei  L.  ed. 


of  criminal  or  quasi  criminal  nature — 
see  notes  to  Hall  v.  Dunn,  25  L.R.A. 
(N.S.)  193;  Denton  v.  McDonald,  34 
LR.A.(N.S.)  453;  and  Alexander  v. 
Elkins,  L.R.A.  1916C,  263. 

For  a  discussion  of  police  power, 
generally — see  notes  to  State  v.  Marshall, 
1  L.R.A.  51;  Re  Gannon,  5  L.R.A.  359; 
State   ▼.    Schlemmer.   10    L.R.A.    135; 
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Argued  October  16  and  17,  1910.    Decided 
January  22,  1017. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  District 
of  South  Dakota  to  review  a  decree  en- 
joining the  enforcement  of  the  so-called 
''Blue  Sky''  Law  of  that  state.  Reversed 
and  remanded  for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Olarence  0.  Oaldwell,  Attorney 
(General  of  South  Dakota,  in  propria 
persona,  argued  the  cause,  and,  with  Mr. 
Byron  S.  Payne,  filed  a  brief  for  appel- 
lants: 

The  words  ''due  process  of  law''  do  not 
necessarily  imply  judicial  action.  Private 
rights  and  the  enjo3anent  of  property 
may  be  interfered  with  by  the  legislative 
and  executive  as  well  as  the  judicial  de- 
partment of  government. 

Reetz  V.  Michigan,  188  U.  S.  606,  47 
L.  ed.  563,  23  Sup.  Ct.  'Rep.  390;  David- 
son V.  New  Orleans,  96  U.  S.  97,  24  L. 
ed.  616;  Palmer  v.  McMahon,  133  U.  S. 
660,  33  L.  ed.  772, 10  Sup.  Ct.  Rep.  324; 
Baltimore  Belt  R.  Co.  v.  Baltzell,  75 
Md.  94,  23  Atl.  74;  Re  Ross,  38  La.  Ann. 
523;  Eames  v.  Savage,  77  Me.  212,  62 
Am.  Rep.  751;  State  ex  rel.  Chapman  v. 
State  Medical  Examiners,  34  Minn.  387, 
26  N:  W.  123;  Weimer  v.  Bunbury,  30 
Mich.  201;  Gilchrist  v.  Schmidling,  12 
Kan.  263;  Railroad  Comrs.  v.  Columbia, 
N.  &  L.  R.  Co.  82  S.  C.  418,  64  S.  E.  240; 
Wadley  Southern  R.  Co.  v.  Stote,  137  Ga. 
497,  73  S.  E.  741 ;  St.  Louis,  L  M.  4s  S. 
R.  Co.  V.  State,  99  Ark.  1, 136  S.  W.  938; 
Spurr  V.  Travis,  145  Mich.  721,  116  Am. 
St.  Rep.  330, 108  N.  W.  1090,  9  Ann.  Cas. 
250;  Union  Cent.  L.  Ins.  Co.  v.  Chown- 
ing,  86  Tex.  664,  24  L.R.A.  504,  26  S.  W. 
982,  8  Tex.  Civ.  App.  455,  28  S.  W.  117; 
Anderson  v.  Ritterbusch,  22  Okla.  761, 
98  Pac.  1002;  Meffert  v.  State  Bd.  of 
Medical  Registration  (Meffert  v.  Pack- 
er) 66  Kan.  710,  1  L.R.A.(N.S.)  811, 
72  Pac.  247. 

Here  the  statute  provides  for  notice 


and  an  opportunity  to  be  heard,  and 
even  provides  for  a  review  by  a  regular 
judicial  tribunaL  All  of  the  essentials 
of  a  regular  proceeding  have  been  pro- 
vided for  the  determination  of  an  ad- 
ministrative question. 

Ballard  v.  Hunter,  204  U.  J3.  241,  61  L. 
ed.  461,  27  Sup.  Ct.  Rep.  26L 

It  may  be  conceded  that  the  legislature 
could  not  make  a  court  of  the  Securities 
Commission  and  confer  upon  it  strictly 
judicial  functions.  But  the  statute  does 
not  do  this.  It  makes  it  an  adminis- 
trative board,  vested  with  discretionary 
powers,  sometimes  denominated  quasi 
judicial,  to  determine  the  questions  nec- 
essarily incident  to  its  administratiye 
duties. 

Conover  v.  Gatton,  261  III  687,  96  N. 
E.  622;  Reetz  v.  Michigan,  188  U.  S.  606, 
47  L.  ed.  563, 23  Sup.  Ct  Rep.  390 ;  Tyson 
V.  Washington  County.  78  Neb.  211,  12 
L.R.A.(NA)  350,  110  N.  W.  634;  Klaft- 
er  V.  State  Examiners,  259  111.  16,  46 
L.R.A.(N.S.)  532,  102  N.  E.  193,  Ann. 
Cas.  1914B,  1221;  Missouri,  K.  &  T.  B. 
Co.  V.  Shannon,  100  Tex.  379,  10  L.B.A. 
(N.S.)  681,  100  S.  W.  138;  Territory  ez 
rel  French  v.  Cox,  6  Dak.  501;  Grafton 
V.  St.  Paul,  M.  &  M.  R.  Co.  16  N.  D.  313, 
22  L.R.A.(N.S.)  1,  113  N.  W.  698,  16 
Ann.  Cas.  10. 

No  interstate  commerce  transaction  is 
involved. 

Nathan  v.  Louisiana,  8  How.  73,  12 
L.  ed.  992;  Paul  v.  Virginia,  8  Wall. 
168,  19  L.  ed.  357;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  39  L.  ed.  297,  6 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207;  New  York  L.  Ins.  Co.  v.  Cravens, 
178  U.  S.  389,  44  L.  ed.  1^16,  20  Sup.  Ct. 
Rep.  962;  New  Tork  L.  Ins.  Co.  v.  Deer 
Lodge  County,  231  U.  S.  495,  58  L.  ed. 
332,  34  Sup.  Ct.  Rep.  167;  SUte  v.  Agey, 
171  N.  C.  831,  88  S.  E.  726;  Williams  v. 
Fears,  179  U.  S.  270,  45  L.  ed.  186,  21 
Sup.  Ct.  Rep.  128;  New  Tork  ex  reL 
Hatch  V.  Reardon,  204  U.  S.  152, 51  L.  ed. 
415,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas. 
736;  Ware  v.  Mobile  County,  209  U.  S. 


Ulman  v.  Baltimore,  U  L.R.A.  224;  Elec- 
tric Improv.  Co.  v.  San  Francisco,  13 
L.R.  A.  131 ;  and  Barbier  v.  Connolly,  28 
L.  ed.  U.  S.  923. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Gilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Tewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U. 
8.  865. 

As  to  the  validity  of  class  legislation, 
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generally — see  notes  to  State  v.  Goodwill, 
6  L.R.A.  621,  and  State  v.  Loomis,  21 
L.R.A.  789. 

As.  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  &  T.  Co.  y.  LouisviUe  ds  N.  R.  Co. 
14  L.R.A.  579. 

On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk 
&  W.  R.  Co.  V.  Com.  13  L.R.A.  107,  and 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
29  L.  ed.  U.  S.  158. 

141  V.  B. 
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406,  62  L.  ed.  866,  2i  Sup.  Ct.  Rep.  626, 
14  Ann.  Cas.  1031 ;  Engel  v.  O'Malley,  219 
U.  S.  128,  66  L.  ed.  128,  31  Sup.  Ct.  Rep. 
190;  Rast  v.  Van  Deman  &  L.  Co.  240  U. 
S.  342,  60  L.  ed.  679,  L.R.A.1917A,  421, 
36  Sup.  Ct.  Rep.  370;  Kent  &  S.  Co.  y. 
Tuttle,  20  Mont.  203,  60  Pae.  609 ;  Emert 
V.  Missouri,  166  U.  S.  296,  39  L.  ed.  430, 
6  Inters.  Com.  Rep.  68,  16  Sup.  Ct.  Rep. 
367;  American  Harrow  Co.  v.  Shaffer, 
6  Inters.  Com.  Rep.  336,  68  Fed.  760; 
Brown  v.  Houston,  114  U.  S.  622,  29  L. 
ed.  267,  6  Sup.  Ct.  Rep.  1091 ;  Pittsburg 
ft  S.  Coal  Co.  y.  Bates,  166  U.  S.  677,  39 
L.  ed.  638,  6  Inters.  Com.  Rep.  30,  16 
Sup.  Ct.  Rep.  416 ;  Chicago,  M.  ft  St.  P. 
R.  Co.  y.  Iowa,  233  U.  S.  334^  68  L.  ed. 
988,  34  Sup.  Ct.  Rep.  692. 

The  business  of  a  manufacturing  com- 
pany, carried  on  within  a  state,  although 
the  manufactured  product  is  sold  by  the 
company  in  other  states  and  in  foreign 
countries,  is  not  interstate  commerce. 

Kidd  y.  Pearson,  128  U.  S.  1,  32  L.  ed. 
246,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  United  States  y.  E.  C.  Knight  Co. 
166  U.  S.  1,  39  L.  ed.  326,  16  Sup.  Ct 
Rep.  249. 

The  South  Dakota  law  is  an  inspection 
statute  designed  to  safeguard  the  in- 
habitants of  the  state  against  fraud 
and  imposition,  which  is  reasonable  in  its 
requirements,  does  not  conflict  with  Fed- 
eral regulations,  and  is  yalid,  although 
it  may  affect  interstate  commerce  in- 
directly or  incidentally. 

Qibbons  y.  Ogden,  9  Wheat.  203,  6  L. 
ed.  71 ;  Turner  y.  Maryland,  107  U.  S.  38, 
27  L.  ed.  370,  2  Sup.  Ct.  Rep.  44;  Plum- 
ley  y.  Massachusetts,  166  U.  S.  461,  39 
li.  ed.  223,  6  Inters.  Com.  Rep.  690,  16 
Sup.  Ct.  Rep.  164;  Patapsco  Guano  Co. 
y.  Board  of  Agriculture,  171  U.  S.  346, 
367,  368,  43  L.  ed.  191,  196, 196,  18  Sup. 
Ct.  Rep.  862;  Lemieux  y.  Toung,  211  U. 
8.  489,  63  L.  ed.  296,  29  Sup.  Ct.  R^. 
174;  Kidd,  D.  ft  P.  Co.  y.  Musselman 
Grocer  Co.  217  U.  S.  461, 64  L.  ed.  839,  30 
Sup.  Ct.  Rep.  606;  Savage  y.  Jones,  226 
U.  S.  601,  66  L.  ed.  1182,  32  Sup.  Ct.  Rep. 
716;  Minnesota  Rate  Cases  (Simpson  y. 
Shepard)  230  U.  S.  362,  67  L.  ed.  1611, 
48  L.R.A.(N.S.)  1161,  33  Sup.  Ct.  Rep. 
744,  Ajm.  Cas.  1916 A,  18;  Red  "C"  Oil 
Mfg.  Co.  y.  Board  of  Agriculture,  222 
U.  S.  380,  66  L.  ed.  240,  32  Sup.  Ct.  Rep. 
162. 

Mr.  George  Cosson,  Attorney  General 
of  Iowa,  and  Mr.  Walter  C.  Owen,  At- 
torney (General  of  Wisconsin,  filed  a 
brief  as  amici  curia. 

Fo^  their  contentions,  see  their  brief 

as  reported  in  Merriek  y.  N.  W.  Halsey 

ft  .Go«  post,  488. 
•1  Ii.  ed. 


Mr.  George  J.  Danforlh  argued  the 
cause,  and,  with  Messrs.  Hugh  S.  Gam- 
ble, Frank  McLaughlin,  and  Edward  E. 
Wagner,  filed  a  brief  for  appellees: 

The  act  denies  to  the  appellees  due 
process  of  law. 

AUgeyer  y.  Louisiana,  166  U.  S.  678, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427; 
Butchers'  Union  S.  H.  ft  L.  S.  L.  Co.  y. 
Crescent  City  L.  S.  L.  ft  S.  H.  Co.  Ill 
U.  S.  746,  28  L.  ed.  686,  4  Sup.  Ct.  Rep. 
662;  Powell  y.  Pennsylyania,  127  U.  S. 
678,  32  L.  ed.  263,  8  Sup.  Ct.  Rep.  992, 
1267;  Buck  Stove  ft  Range  Co.  y.  Vick- 
ers,  226  U.  S.  206,  67  L.  ed.  189,  33  Sup. 
Ct.  Rep.  41;  Ex  parte  Toung,  209  U.  S. 
123,  62  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Minnesota  Rate  Cases  (Simpson  y.  Shep- 
ard) 230  U.  S.  362,  67  L.  ed.  1611,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A  18;  Lawton  y. 
Steele,  152  U.  S.  133,  38  L.  ed.  386,  14 
Sup.  Ct.  Rep.  499;  William  R.  Compton 
Co.  y.  Allen,  216  Fed.  637;  Alabama  ft 
N.  0.  Transp.  Co.  y.  Doyle,  210  Fed.  173; 
Bracey  y.  Darst,  218  Fed.  482;  N.  W. 
Halsey  ft  Co.  y.  Merrick,  228  Fed.  806; 
Geiger-Jones  Co.  y.  Turner,  230  Fed. 
233;  Ex  parte  Hawley,  22  S.  D.  23,  15 
L.R.A.(N.S.)  138,  116  N.  W.  93. 

The  act  is  an  unlawful  interference 
with  interstate  commerce. 

Butler  Bros.  Shoe  Co.  y.  United  States 
Rubber  Co.  84  C.  C.  A-  167, 166  Fed.  1; 
Bracey  y.  Darst,  218  Fed.  482:  William 
R.  Compton  Co.  y.  Allen,  216  Fed.  637; 
Geiger-Jones  Co.  y.  Turner,  230  Fed. 
233;  N.  W.  Halsey  ft  Co.  y.  Merrick,  223 
Fed.  806;  Catlin  ft  P.  Co.  y.  Schuppert, 
130  Wis.  642, 110  N.  W.  818;  New  York 
ex  rel.  Hatch  y.  Reardon,  204  U.  S.  162, 
61  L.  ed.  416,  27  Sup.  Ct.  Rep.  188,  9 
Ann.  Cas.  736;  International  Textbook 
Co.  y.  Pigg,  217  U.  S.  91,  64  L.  ed.  678, 
27  L.R.A.(N.S.)  493,  30  Sup«  Ct  Rep. 
481, 18  Ann.  Ca&  1103. 

The  statute  denies  to  the  appellees  the 
equal  protection  of  the  law. 

Barret  y.  Indiana,  229  U.  S.  26,  67  L. 
ed.  1060,  33  Sup.  Ct.  Rep.  692;  Phenix 
Ins.  Co.  y.  Perkins,  19  S.  D.  69,  101  N. 
W.  1110;  Sioux  Falls  y.  Kirby,  6  S.  D. 
62,  26  L.R.A.  621,  60  N.  W.  156;  Hewitt 
y.  Stote  Medical  Examiners,  148  Ckl.  590, 
3  L.R.A.(N.S.)  896,  113  Am.  St.  Rep. 
315,  84  Pac.  39,  7  Ann.  Cas.  760; 
Matthews  y.  Murphy,  23  Ky.  L.  Rep.  760, 
54  L.R.A.  415,  63  S.  W.  786;  N.  W. 
Halsey  ft  Co.  y.  Merrick,  228  Fed.  806; 
State  ex  rel.  Adams  y.  Burdge,  96  Wis. 
390,  37  L.R.A.  157,  60  Am.  St.  Rep.  123, 
70  N.  W.  347;  Turner  y.  Maryland,  107 
I U.  S.  38, 27  L.  ed.  370. 2  Sup.  Ct.  Rep.  44. 
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Mr.  Justiee  McKanna  delivered  the 
opinion  of  the  court: 

This  case  was  argued  and  submitted 
with  Nos.  438,  439,  and  440,  just  decided 
[242  U.  S.  639,  ante,  480,  37  Sup.  Ct.  Rep. 
217],  and  with  No.  413,  [242  U.  S.  568, 
post,  498,  37  Sup.  Ct.  Bep.  227],  which 
concerns  a  statute  of  Michigan  of  like 
kind,  the  opinion  in  which  is  to  follow. 
It  inyolves  the  same  general  questions  as 
those  cases,  and  is  presented  to  review  a 
decree  of  the  district  court  enjoining  ap- 
pellants from  enforcing  a  statute  of  the 
state  of  South  Dakota  relating  to  the 
sale  of  securities.  The  act([Sess.  Laws 
1915,  chap.  275]  §  23)  makes  violations 
of  its  provisions  a  misdemeanor,  and 
criminal  prosecutions  under  the  act  were 
the  particular  actions  of  the  officers  of 
the  state  that  the  appellees  prayed  to  be 
enjoined. 

After  a  consideration  of  the  plead- 
ings and  argument  the  court,  consisting 
of  three  judges,  expressed  the  view  that 
the  statute  violated  the  Constitution  of 
the  United  States,  and  cited  in  confirma- 
tion Alabama  &  N.  0.  Transp.  Co.  v. 
Doyle,  210  Fed.  173;  William  R.  Comp- 
ton  Co.  V.  [563]  Allen,  216  Fed.  537; 
and  Bracey  v.  Darst,  218  Fed.  482. 

The  court  decreed  that  the  appellants 
be  enjoined  from  instituting  ana  prose- 
cuting any  actions,  civil  or  criminal, 
against  complainants  (appellees)  under 
the  Statute  for  alleged  violations  there- 
of, and  from  taking  any  proceedings  for 
its  enforcement  except  such  as  might  be 
deemed  proper  by  them  in  the  cnminal 
actions  already  pending. 

The  Sioux  Falls  Stock  Yards  Company 
is  a  Colorado  corporation,  having  its 
principal  place  of  business  at  the  city 
of  Denver,  and  the  Morleys  are  residents 
and  citizens  of  Iowa. 

The  Stock  Yards  Company  was  at  the 
times  mentioned  in  the  bill  engaged  in 
building  and  constructing  a  stock  yard 
in  Sioux  Falls,  South  Dakota,  and  in 
selling  a  certain  amount  of  its  capital 
stock  for  raising  sufficient  capital  for 
that  purpose.  The  Morleys,  at  such 
time,  were  engaged  in  the  buying  and 
selling  of  stock  and  especially  in  selling 
the  stock  of  the  Stock  Yards  Company  to 
various'  farmers  and  other  purchasers, 
such  sales  being  necessary  to  complete 
the  construction  of  the  stock  yard,  and 
also  Necessary  to  enable  the  Morleys  to 
earn  a  livelihood. 

Six  informations  were  filed  against  ap- 
pellees at  the  instigation  of  appellants 
for  violations  of  the  statute,  and  it  is  al- 
leged that  appellees  will  be  prosecuted 
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immediately  under  such  informations 
and  will  be  further  prosecuted. 

The  statute,  it  is  alleged,  is  an  infrac- 
tion of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  and 
imposes  a  burden  upon  and  practically 
amounts  to  a  prohibition  of  interstate 
commerce,  and  hence  offends  the  com- 
merce clause  of  the  Constitution  of  the 
United  States;  and  ''that  it  attempts  to 
vest  in  and  delegate  to  the  State  Securi- 
ties Commission  judicial  powers  un- 
authorized by  law." 

Against  the  bill  appellants  urge,  be- 
sides asserting  the  validity  of  the  stat- 
ute, three  defenses:  (1)  That  com- 
plainants [564]  have  a  plain,  speedy, 
and  adequate  remedy  at  law;  (2)  the  suit 
is  one  against  the  state;  (3)  that  the 
plea  of  the  unconstitutionality  of  the 
statute  was  made  in  the  criminal  ac- 
tions. 

The  three  defenses  are  without  merit. 
Six  informations  have  already  been  filed 
against  appellees  and  as  many  more  may 
be  brought  as  there  may  be  violations  of 
the  statute,  and  a  conviction  of  each  may 
bear  a  fine  of  $1,000  or  imprisonment,  or 
both. 

The  suit  manifestly  is  not  one  against 
the  state,  and  the  decree  appealed  from 
does  not  enjoin  criminal  actions  com- 
menced before  the  filing  of  the  bilL  We 
therefore  pass  to  the  merits. 

A  summary  of  the  statute  is  all  that 
is  necessary.  Its  purpose  as  declared  in 
its  title  is  to  prevent  fraud  in  the  sale 
and  disposition  of  stocks,  bonds,  or  other 
securities  sold  or  offered  for  sale  within 
the  state.  It  creates  a  commission, 
called  the  State  Securities  Commission, 
of  which  the  appellants — except  Hanson, 
who  is  prosecuting  attorney  of  Turner 
county — are  members. 

Those  dealing  in  securities — and  they 
may  be  persons,  corporations,  copartner- 
ships, companies,  or  associations,  in- 
corporated or  unincorporated — shall  be 
known,  it  is  provided,  ''as  a  domestic  in- 
vestment company.''  Those  resident  of 
or  organized  in  any  other  state,  terri- 
tonr,  or  government  shall  be  known  ''as 
a  foreign  investment  company.'' 

Certain  securities  are  exempt  from 
the  provisions  of  the  act,  and  informa- 
tion as  to  those  to  which  it  applies  must 
be  furnished  to  the  Commission  as  fol- 
lows: If  the  securities  are  of  the  deal- 
er's own  issue,  a  statement  must  be  filed 
with  the  Commission,  showing  in  full 
detail  (1)  the  plan  upon  which  it  pro- 
poses to  transact  business;  (2)  a  copy  of 
all  contracts,  stocks,  and   bonds    which 

it  proposes  to  make  with  or  sell  to  oon- 
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tributors  or  cnstomersi  together  with  a 
copy  of  its  prospectus  and  of  the  pro- 
posed advertisements  of  its  [565]  se- 
curities ;  which  statement  shall  also  show, 
the  names  and  location  of  its  main  office ; 
(3)  the  names  and  addresses  of  its  of- 
ficers and  an  itemized  account  of  its 
financial  condition  and  the  amount  of  its 
assets  and  liabilities;  (4)  such  other 
information  as  the  Commission  may  re- 
quire; (5)  if  a  foreign  corporation,  a 
copy  of  the  law  under  which  it  was  in- 
corporated; (6)  a  copy  of  its  charter 
and  certain  other  papers  relating  to  its 
constitution  and  organization.  A  filing 
fee  is  provided  for  of  not  less  than  $10 
nor  more  than  $100.  The  described 
papers  are  to  be  verified,  and,  if  of 
recofd,  certified  to.  If  a  foreign  corpo- 
ration, the  applicant  must  file  its  irre- 
vocable consent  to  suits  against  it  by 
service  of  summons  upon  the  public 
examiner. 

The  Commission  is  authorized  to  re- 
quire further  information  than  that  men- 
tioned above,  and  to  make  an  appraisal 
of  the  property  of  the  applicant  at  the 
expense  of  the  applicant. 

If  the  Commission  find  from  the  state- 
ments filed  and  the  reports  of  the  in- 
vestigations conducted  by  it  that  the  se- 
curities or  investment  contracts  offered 
for  sale  would,  in  its  opinion,  work  a 
fraud  upon  the  purchaser,  the  Commis- 
sion shall  disapprove  of  their  sale  and 
notify  the  company  by  registered  mail 
of  its  findings  and  disapproval,  and  it 
shall  be  unlawful  for  the  company  to 
sell  such  securities,  and  they  shall  not 
be  sold  in  the  state.  If,  however,  the 
proposed  plan  of  business  and  the  se- 
curities are  not  of  that  character  their 
sale  shall  be  approved  and  a  certificate 
issued  of  permission  to  sell. 

The  person  who  is  authorized  to  sell 
the  securities  desi^ated  in  the  act  is 
termed  a  'Mealer"  in  them,  and  he  shall 
not  sell  or  offer  them  for  sale  until  he 
shall  have  filed  a  list  of  the  same  in  the 
office  of  the  Conunission.  The  term 
^dealer,"  it  is  provided,  shall  not  include 
an  owner  nor  insurer  of  securities  when 
the  sale  of  them  is  not  made  in  the  course 
of  continued  and  successive  transactions 
of  a  similar  nature,  nor  one  who,  in  a 
trust  capacity  created  [566]  by  law, 
lawfully  sells  securities  ''impressed  with 
such  trust.''  A  ''dealer**  is  required  to 
furnish  practically  the  same  information 
as  that  required  of  corporations.  All  au- 
thorized agents  of  a  "dealer"  or  invest- 
ment company  shall  be  registered  with 
the  Commission,  and  if  the  "dealer"  be  I 


than  a  domestic  corporation,  he  shall,  at 
the  time  he  registers  with  the  Commis- 
sion, file  with  it  a  written,  duly  au- 
thenticated appointment  of  the  public 
examiner  of  the  state  as  his  or  its 
agent  in  the  state  upon  whom  process  or 
pleadings' may  be  served  for  or  on  behalf 
of  the  "dealer,"  which  appointment  shall 
be  irrevocable.  Upon  compliance  with 
the  terms  of  the  act,  the  Commission 
shall  issue  to  such  "dealer"  a  license 
which  shall  be  good  until  revoked  by  the 
Commission  for  good  cause  upon  notice 
to  the  "dealer,"  and  after  a  hearing 
duly  had. 

There  is  a  provision  for  keeping  ao» 
counts,  payment  of  fines,  and  other  de- 
tails, and  it  is  provided  that  if,  after  per- 
mission has  been  issued  authorizing  the 
sale  of  the  designated  securities,  it  shall 
be  made  to  appear  to  the  Commission, 
from  an  examination  of  an  investment 
company,  that  the  further  sale  of  the  se- 
curities would  work  a  fraud  upon  tho 
purchaser,  the  Commission  may  make  an 
order  revoking  the  license  of  the  com- 
pany, and,  pending  the  hearing,  suspend 
the  right  of  the  company. 

It  is  unlawful  for  a  dealer  or  invest- 
ment company  to  sell  or  offer  for  sale 
securities  other  than  those  approved  by 
the  Commission,  or  to  transact  business 
on  any  other  plan  than. that  set  forth  in 
the  statements  and  papers  required  to  be 
filed  with  the  Commission;  or  to  circu- 
late advertisements  or  other  documents 
in  the  state  differing  in  any  wa^  from 
the  copy  filed  with  the  Commission;  or 
until  the  same  has  been  approved  by  the 
Conunission.  And  no  dealer  shall  sell  or 
offer  for  sale  securities  of  an  investment 
company  until  such  company  has  com- 
plied with  the  act  He  may,  however, 
if  such  investment  company  has  not 
[567]  itself  complied  with  the  act,  make 
application  for  a  license. 

Records  of  the  Commission  shall  be 
public  records,  and  they  shall  be  so  ar- 
ranged and  preserved  as  to  facilitate 
their  examination,  except  that  the  Com- 
mission may,  in  its  discretion,  withhold 
information  relating  to  the  private  af- 
fairs of  persons  or  corporations  when, 
in  its  judgment,  the  same  shall  not  be 
required  for  the  public  welfare,  or  any 
information  relative  to  any  matter  that 
may  be  at  issue  in  any  court,  unless  upon 
an  order  of  the  court.  Except  as  so  pro- 
vided, the  Commission  may  furnish  to 
those  who  may  apply  therefor  any 
information  regarding  any  investment 
company  or  its  affairs. 

Annual  statements  are  required  to  be 


a   nonresident   or  a  corporation  other   filed  by  investment  companies,  domestic 
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or  formgn,  in  gneh  form  and  oonUining 
Bueh  information  as  the  Commission  may 
demand;  and  failure  to  do  so  forfeits 
its  permit. 

The  supreme  court  of  the  state,  upon 
petition  of  any  person  aggrieved,  may 
review  by  certiorari  any  final*  order  or 
determination  of  the  Commission.  The 
issue  of  the  writ  shall  not,  however,  un- 
less specifically  ordered  by  the  eourt, 
<^nite  as  a  stay  of  proceedings. 

Violations  of  the  act  are  made  misde- 
meanors punishable  by  a  fine  of  not  more 
than  $1,000  or  imprisonment  for  not 
more  than  one  year,  or  both  fine  and  im- 
prisonment. And  it  is  provided  that  if 
any  section  of  the  act  be  declared  un- 
constitutional or  unauthorized,  the  other 
sections  shall  not  be  vacated  thereby. 
The  statute  of  South  Dakota  differs  in 
some  details  from  the  statute  of  Ohio, 
but  in  its  purpose  and  general  provisions 
it  is  the  same.  There  is  urged  against 
it,  as  was  urged  against  the  Ohio  statute, 
that  it  violates  the  14th  Amendment  and 
the  commerce  clause  of  the  Constitution 
of  the  United  States.  The  argument  to 
8upi>ort  these  contentions,  while  affluent 
in  citation  of  cases,  is  not  so  circum- 
stantial as  that  which  is  presented 
against  [568]  the  Michigan  statute. 
Therefore,  we  shall  rest  this  case  upon 
our  opinion  in  Nos.  438,  439,  and  440 
[242  U.  S.  539,  ante,  480,  37  Sup.  Ct. 
Kep.  217],  reserving  to  the  Michigan 
ease  our  reply  to  the  more  specific  ob- 
jections. 

Decree  reversed  and  cause  remanded 
for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Justice  McBeynolds  dissents. 


FRANK  W.  MERRICK,  John  W.  Haarer, 
and  Grant  Fellows,  Appts., 

V. 

N.  W.  HALSEY  k  COMPANY  et  al.,  and 
the  Weis  Fibre  Container  Corporation. 

(See  S.  C.  Reporter's  ed.  66B-500.) 

ConsUtntlonal  law  —  police  power  — 
due  process  of  law  <»  equal  protection 
of  the  laws  —  '*Blne  Sky"  Iiaw. 

1.  The  police  power  of  the  state  justi- 
fies, notwithstanding  the  limitations  of  U. 
8.  Const.  14th  Amend.,  the  enactment  of 
Mieh.  Pub.  Acto  1015,  Act  No.  46,  which 


Note. — For    a    discussion    of    police 

eiwer,  generally — see  notes  to  State  v. 
arshaU,  1  L.K.A.  51;  Re  Gannon,  5 
Ii.R.A.  369;  State,  v.  Schlemmer,  10 
L.B.A.  135;  Ulman  v.  Baltimore,  11 
L.B.A.  224;  Electric  Improv.  Co.  7.  San 


forbids  (with  certain  exceptions  and  ex- 
emptions) the  sale  of  corporate  or  quasi 
corporate  secorities  that  have  not  first  re- 
ceived the  approval  of  the  State  Securities 
Commission,  obtainable  only  after  certain 
prescribed  data  have  been  *  filed  witli  the 
Commission,  and  requires  dealers  in  such 
securities  to  obtain  a  license  from  the  Com- 
mission, and  forbids  them  to  deal  in  any 
other  than  approved  securities,  or  to  trans- 
act business  on  any  other  plan  than  that 
set  forth  in  the  'statements  and  papers 
which  they  have  filed  with  such  Commission. 
[For  other  cases,  see  Constitutional  Law,  IV. 
a.  5;  lY.  bb  7;   IV.  c,  tn  Dlseat  Sup.  Ct. 

Conatltntlonal  law  <»  equal  protection 
of  the  laws  —  '*Blne  Sky"  Law. 

2.  There  is  no  denial  of  the  equal  pro- 
tection of  the  laws  in  the  exemption  of  se- 
cnrities  which  are  listed  in  any  standard 
manual  of  information  approved  by  the 
State  Securities  Commission,  which  was 
made  by  Mich.  Pub.  Acts  1015,  Act  No.  46, 
forbidding  (with  certain  exceptions  and 
exemptions)  the  dealing  in,  or  the  sale  and 
disposition  of,  corporate  or  quasi  corporate 
securities  without  the  approval  of  that 
Commission,  nor  in  the  provisions  of  that 
statute  which  empower  the  Commission  to 
call  for  additional  information  other  than 
that  contained  in  the  manuals,  and,  pending 
the  filing  of  such  information,  to  suspend 
the  sale  of  such  securities,  and  to  suspend, 
either  temporarily  or  permanently,  the  sale 
of  any  securities  listed  in  such  manuals 
after  a  hearing  upon  notice,  if  the  Commis- 
sion riiall  find  that  the  sale  of  such  securi- 
ties will  work  a  fraud  upon  purchasera 
[For  other  cases,  see  Const  it  ational  Law,  lY. 

a,  5,  In   Digest  Sup.  Ct.   1008.] 

Conatltntlonal  law  «•  due  process  of  law 
—  conferring  arbitrary  power  on 
State  Commission  —  '*Blne  Sky"  Ijaw. 

3.  The  pursuit  of  a  lawful  business  was 
not  made  the  subject  of  arbitrary  executive 
discretion,  contrary  to  U.  8.  Const.  14th 
Amend.,  by  the  provisions  of  Mioh.  Pub. 
Acts  101&,  Act  No.  46,  which  forbid  (with 
certain  exceptions  and  exemptions)  the  sale 
of  corporate  or  auasi  corporate  securitiea 
that  have  not  first  received  the  approval  ol 
the  State  Securities  Commission,  obtainable 
only  after  certain  prescribed  data  have  been 
filed  with  the  Commission,  and  require  deal- 
ers in  such  securities  to  obtain  a  license 
from  the  Commission,  and  forbid  them  to 
deal  in  any  other  than  approved  securitiea, 
or  to  transact  business  on  any  other  plan 
than  that  set  forth  in  the  statements  and 
papers  which  they  have  filed  with  such 
Commission,  since  there  is  a  presumption 
against  wanton  action  by  the  Commission, 
and  if  there  should  be  euch  disregard  of 
duty  a  remedy  in  the  oourta  Is  expreesly 


Francisco,  13  L.B.A.  131;  and  Barbiar 
V.  Connolly,  28  L.  ed.  U.  S.  023, 

As  to  what  oonstitntea  dne  process  of 
law,  generally— see  notes  to  People  v. 
O'Brien,  2  L.B.A.  255;  Knnta  v.  Sump- 
tion,  2  L.B.A*  665:  Be  Gannon,  5  LB. A. 
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giren,  and  if  it  were  not  giyen  it  would 

neceMaiily  be  implied. 

[For  other  cases,  see  Constitutional  Law,  lY. 
b,  7,  In  Digest  Sup.  Ct.  1908.] 

Statutes  —  ezpreaslon  of  subject  in  title 

—  "Blue  8ky"  Ijaw. 

4.  The  title,  ''An  Act  to  Prevent  Fraud 
la  tlie  Sale  and  Ditpoeition  of  Stodca, 
Bonds,  or  Other  Securities  Sold  or  Offered 
for  Sale/'  etc.,  sufficiently  indicates  the 
contents  of  Midi.  Pub.  Acts  1915,  Act  No. 
46,  which  forbids  (with  eertain  exceptions 
and  exemptions)  the  tale  of  corporate  or 
quasi  corporate  securities  that  have  not  first 
reeaiTed  the  approval  of  the  Stats  Securities 
Oommission,  obtainable  only  after  certain 
prescribed  data  have  been  filed  with  the 
Commission,  and  requires  dealers  in  such 
securities  to  obtain  a  license  from  the  Com- 
mission, and  forbids  them  to  deal  in  any 
other  than  approved  securities,  or  to  trans- 
act business  on  any  other  plan  than  that 
■et  forth  in  the  statements  and  papers  which 
they  have  filed  with  such  Commission. 
[For  other  cases,  see  Statutes,  I.  e,  in  Digest 

Sap.  a.  1908!] 

Oommeroe  —  state  re^nlatlon  —  ^HSlue 
Sky"  liaw  —  oongresslonal  inaction. 

6.  Until  Congress  acts  the  state  is  free 
to  impose  such  an  incidental  or  indirect 
burden  on  interstate  conmierce  as  may  re- 
sult from  the  provisions  of  Mich.  Pub.  Acts 
1916,  Act  No.  46,  which  forbid  (with  cer- 
tain exceptions  and  exemptions)  the  sale  or 
disposition  of  corporate  or  quasi  corporate 
securities  within  the  state  without  state 
sanction. 

(For  other  eases,   see   Commerce,   lY.   b,   in 
Digest  Sop.  Ct.  1908.) 

[No.  413.] 

Argued  October  16  and  17,  1916.     Decided 
January  22,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Michigan  to  review  a  decree 
enjoining  the  enforcement  of  the  so- 
called  "Blue  Sky"  Law  of  that  state. 
Reversed  and  remanded  for  further  pro- 
ceedings. 
See  same  case  below,  228  Fed.  805. 

Statement  by  Mr.  Justice  McKenna: 
The  question  in  the  case  is  the  validity 
of  the  Blue  Sky  Law  (using  this  desig- 
nation for  convenience)  of  the  state  of 


Michigan.  The  law  is  almost  identical 
with  that  of  South  Dakota,  which  is  the 
subject  of  the  decision  in  No.  386  [242 
U.  S.  559,  ante,  493,  37  Sup.  Ct.  Bep. 
224].  The  pleadings  are  elaborate  and 
practically  defy  synopsis.  There  are  di- 
rect eomplainants  and  intervening  com- 
plainants, expressing  the  grievances  of 
dealers  in  the  state  and  outside  of  the 
state,  and  of  persons  who  would  like  to 
be  dealers  in  tiie  state,  but  are  deterred, 
they  allege,  by  the  expense  of  the  under- 
taking. The  law,  therefore,  is  assailed 
from  all  points  and  in  all  aspects. 

The  original  bill  includes  in  it  as  par- 
ties corporations,  individuals,  copartner- 
ships, residents,  and  citizens  of  different 
states,  all  engaged  in  the  investment 
banking  business  and  in  the  business  of 
buying  and  selling  stocks,  bonds,  and 
other  securities,  and  offering  them  for 
sale  in  Michigan,  and  who  have  contract- 
ed from  time  to  time  to  sell  such  securi- 
ties for  the  owners  thereof  and  for  the 
issuers  thereof.  They  have  expended 
large  sums  of  money  in  advertising  their 
business  and  have  a  valuable  good  will 
and  an  extensive  clientele,  and  have 
acquired  valuable  information  as  to  the 
conduct  of  their  business  and  as  to  the 
names  and  addresses  of  persons,  firms, 
and  corporations  who  buy  the  desig- 
nated securities  in  Michigan.  They 
send  into  the  state  their  agents  and  em- 
ployees, who  there  [570]  solicit  orders 
for  the  securities  and  transmit  such  or- 
ders to  complainants,  at  Chicago,  Illinois, 
which  orders  are  accepted,  and  the 
securities  so  purchased  are  transmitted 
to  Michigan.  Their  representations  of 
the  securities  are  true  representations, 
they  allege,  and  that  they  have  been 
soUcited  to  sell  and  have  contracted  to 
sell  them,  but  have  been  informed  that 
they  cannot  be  permitted  to  sell  them 
without  complying  with  the  Michigan 
statute. 

The  various  provisions  of  the  statute 
are  set  out,  with  details  as  to  the  man- 
ner of  its  operation;  the  irrelevancy 
of  it  is  asserted,  the  useless  labor  of 
it, — ^in  some  cases  the  impossibility  of 
it, — and  in  other  cases  its  unreasonable- 


359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oihnan  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Tewdall,  24  L.  ed.  U.  S.  436; 
and  Wilson  v.  North  Carolina,  42  L.  ed 
U.  S.  865. 

As  to  the  validity  of  class  legislation, 
generally — see  notes  to  State  v.  Oood- 
will,  6  L.R.A.  621,  and  State  v.  Loomis, 
21  L.B.A.  789. 

As  to  constitutional  equality  of  privi- 
•1  li.  ed. 


leges,  immunities,  and  protection,  gener- 
ally— see  note  to  Louisville  Safety  vault 
&  T.  Co.  V.  Louisville  ft  N.  R.  Co.  14 
luR,A.  579. 

On  state  regulation  of  interstate  or 
foreign  commerce — see  iiotes  to  Norfolk. 
ft  W.  R.  Co.  V.  Com.  13  L.R.A.  107,  and 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
29  L.  ed.  U.  S.  158. 
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ness;  and  it  is  further  asserted  that  its 
exaction  of  matters  of  confidence  and 
its  requirements  invade  and  destroy 
property  rights,  curtail  freedom  of  con- 
tract, and  otherwise  seriously  damage 
complainants'  business  and  property. 
All  of  this  is  alleged  with  industrious 
and  elaborate  detaU. 

The  other  charges  of  invalidity  against 
the  act  are:  (1)  It  is  in  violation  of 
the  Constitution  of  Michigan,  which 
provides  that  no  law  shall  embrace  more 
than  one  object,  which  shall  be  expressed 
in  its  title,  with  specifications.  (2)  It 
offends  against  the  14th  Amendment  of 
the  Constitution  of  the  United  States, 
especial  stress  being  put  upon  the  excep- 
tions of  the  statute,  which  are  asserted 
to  be  discriminations  in  violation  of  the 
equal  protection  of  the  laws  guaranteed 
by  that  Amendment.  (3)  It  imposes  a 
burden  on  interstate  commerce  in  viola- 
tion of  §  8,  article  1,  of  the  Constitu- 
tion of  the  United  States. 

Under  the  latter  objection  there  is 
elaborate  specification  of  particulars 
which  exhibit,  with  the  specifications  un- 
der the  other  objections,  every  shade 
of  meaning,  purpose,  or  effect  that  in- 
genuity can  ascribe  to  the  statute, — 
indeed,  every  provision  of  the  statute  is 
reviewed  and  charged  with  some  form  of 
illegality.  However,  the  attacks  may  be 
condensed  in  the  charge  that  the  statute 
is  a  violation  of  the  prohibitions  of  the 
14th  Amendment  [571]  of  state  action 
because  of  its  restrictions  or  prohi- 
bitions of  a  lawful  business ;  and  a  viola- 
tion of  the  commerce  clause  of  the 
Constitution  because  the  designated  secu- 
rities are  articles  of  commerce,  and,  as 
such,  entitled  to  unmolested  transporta- 
tion between  the  states,  and  that  the 
statute  is  a  direct  burden  upon  them  in 
many  cases,  prohibitive  in  others,— with 
the  addition  that  the  statute  delegates 
legislative  power  to  the  commission  cre- 
ated by  it,  inflicts  cruel  and  unusual 
punishments,  and  imposes  penalties 
whose  object  is  to  deter  from  a  test  of 
its  validity;  and  inflicts  cruel  and  un- 
usual punishments,  in  violation  of  the 
Constitution  of  Michigan. 

It  is  also  allied  that  in  a  suit  entitled 
Alabama  Sd  N.  0.  Transp.  Co.  v.  Doyle, 
in  the  district  court  for  the  eastern  dis- 
trict of  Michigan,  the  statute,  of  which 
the  statute  under  review  is  an  amend- 
ment, was  declared  unconstitutional  and 
void,  the  opinion  in  which  case  is  report- 
ed in  210  Fed.  173,  and  that  the  statute 
there  passed  upon  is  similar  in  all  illegal 

Sarticulars  to  the  present  statute.     A 
00 


remedy  in  equity  is  asserted  because  of 
alleged  irreparable  injury  and  on  account 
of  the  penalties  imposed,  and  an  injunc- 
tion is  prayed  against  the  enforcement 
of  the  act. 

At  the  same  time  that  the  bill  out- 
lined above  was  filed  another  bill  was 
filed  by  the  Weis  Fibre  Container  Corpo- 
ration, a  corporation  of  South  Dakota, 
whose  purpose  is  to  manufacture,  buy, 
and  seU  paper  or  fiber  containers  and 
similar  products.  It  is  not  an  invest- 
ment company,  but  a  manufacturing 
company.  Its  securities  are  not  super- 
vised or  regulated  by  any  public  service 
board  or  commission,  and  the  proceeds 
from  the  sale  of  its  stocks  and  securi- 
ties are  employed  in  the  prosecution  of 
its  business,  and  are  not  otherwise  in- 
vested. The  corporation  is  duly  author- 
ized to  do  business  in  Michigan ;  its  stock 
is  valuable,  and  it  has  offered  it  for  sale 
in  Michigan  directly  and  through  agents 
and  employees;  and  it  is  alleged  that 
the  [572]  representations  made  in  re- 
gard thereto  are  true.  It  has  solicited 
various  persons  in  Michigan  to  offer 
its  stock  for  sale,  and  they  have  in- 
formed it  that  its  stocks  cannot  be  sold 
in  Michigan  unless  full  compliance  is 
made  with  the  statute. 

The  bill  attacks  the  statute  for  the 
illegalities  detailed  in  the  other  bill,  and, 
considering  that  the  only  remedy  is  in 
equity,  pT&ys  an  injunction  against  the 
enforcement  of  the  act. 

A  restraining  order  was  issued  en- 
titled in  both  cases.  Subsequently,  on 
September  16,  1915,  a  partnership,  or- 
ganized and  existing  under  the  laws  of 
the  state  of  Ohio,  having  the  name  of 
Otis  &  Company,  and  composed  of  citi- 
zens of  Colorado  and  Ohio,  filed  a  peti- 
tion in  intervention. 

That  company  is  a  dealer  in  bonds 
and  other  securities  in  Michigan,  and 
such  bonds  and  securities  are  of  the  kind 
which  the  statute  of  the  state  regulates. 
It  also  sends  agents  into  the  state  to 
solicit  orders  for  such  securities  and 
transmits  orders  to  its  offices  in  Cleve- 
land, Ohio. 

It  asserts  identity  of  situation  with 
the  complainants  in  the  other  bills,  and 
adopts  their  charges  against  the  statute, 
and  prays  to  be  made  a  party  complain- 
ant to  the  cause,  and  for  the  benefit  of 
the  restraining  order  issued  therein,  and 
for  such  other  relief  as  the  court  may 
deem  meet. 

A  demurrer  was  filed  to  the  bills  and 
a  motion  made  for  injunction.  The  com- 
pany was  given  the  benefit  of  the  re- 
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straining  order  and  a  like  benefit  was 
given  to  all  others  who  might  petition  to 
intervene,  the  restraining  order  to  con- 
tinue until  the  disposition  of  the  motion 
which  had  been  made  for  injunction. 
The  injunction  was  subsequently  grant- 
ed (228  Fed.  805),  and  to  review  it  this 
appeal  is  prosecuted. 

Th'^re  was  a  partnership  under  the 
name  of  Remick,  Hodges,  Sd  Company, 
Remick  and  Hodges  being  residents  of 
New  York  and  March  a  resident  of  New 
Jersey,  having  their  office  at  the  city  of 
New  York  and  engaged  in  buying  [573] 
and  selling  stocks,  bonds,  and  other 
securities.  Their  business  is  known  as 
investment  banking  and  is  carried  on  in 
New  York  and  by  their  agents  there  and 
elsewhere,  and  by  mail  with  various 
corporations,  associations,  and  persons 
throughout  the  United  States  and  in  the 
state  of  Michigan.  They  own  many  of 
such  securities  which  they  have  offered 
and  are  offering  for  sale,  and  desire  to 
continue  to  offer  to  their  customers  in 
the  state  of  Michigan.  They  have  no 
place  of  business  in  the  state  and  are 
not  at  the  present  time  sending  agents 
into  the  state,  but  are  endeavoring  to 
sell  securities  there;  but  the  volume  of 
such  business  is  not  sufficient  to  justify 
them  to  attempt  to  comply  with  the  stat- 
ute of  the  state,  and  the  statute,  if  en- 
forced against  them,  will  have  the  effect 
of  preventing  them  from  making  any 
further  offers  in  the  state,  and  from  at- 
tempting to  establish  or  develop  any 
business  therein,  and  they  are  excluded 
thereby  from  interstate  commerce  in 
such  securities  which  they  have  hereto- 
fore enjoyed. 

They  alle<?e  themselves  to  be  in  like 
situation  with  complainants  and  adopt 
the  allegations  of  complainants'  bills, 
and  especially  complain  of  the  penalties 
which  may  be  enforced  against  them 
and  their  agents,  and  pray  to  come  into 
the  suit  as  parties. 

The  causes  were  subsequently  con- 
solidated by  a  nunc  pro  tunc  order. 

The  injunctions  restrained  the  defend- 
ants from  enforcing  the  act  and  from 
beginning  or  instituting  any  action,  civil 
or  criminal,  against  complainants,  ''based 
upon  or  pursuant  to  such  act.'' 

Mr.  QtBJit  Fellows,  Atton^y  General 
of  Michigan,  in  propria  persona,  argued 
the  cause  and  filed  a  brief  for  appel- 
lants: 

The  law  is  not  subject  to  the  objection 
that  it  offends  art.  5,  §  21,  of  the  Con- 
stitution of  the  state  of  Michigan,  but 
•  1  L.  ed. 


each  and  every  provision  of  the  act  is 
germane  to  the  object  expressed  in  the 
title. 

People  ex  rel.  Drake  v.  Mahaney,  13 
Mich.  481;  People  v.  Brooks,  101  Mich. 
98,  69  N.  W.  444;  Atty.  Gen.  ex  rel. 
Longyear  v.  Weimer,  69  Mich.  687,  26 
N.  \V,  773;  Bissell  v.  Heath,  98  Mich. 
472,  57  N.  W.  685;  Kurtz  v.  People,  33 
Mich.  282;  Jewel  Theater  Co.  v.  State 
Fire  Marshal,  178  Mich.  399,  144  N.  W. 
835,  Ann.  Cas.  1915C,  1212;  Detroit  t. 
Wabftsh,  St.  L.  ft  P.  R.  Co.  63  Mich. 
712,  30  N.  W.  321;  Taggart  v.  Sanilac 
County,  71  Mich.  16,  38  N.  W.  639;  ToU 
V.  Jerome,  101  Mich.  468,  59  N.  W.  816; 
Grimm  v.  Secretary  of  State,  137  Mich. 
138,  100  N.  W.  269;  Reed  v.  Auditor 
General,  146  Mich.  208,  109  N.  W.  275. 

There  is  no  force  in  the  contention 
that  there  is  by  this  act  any  delegation 
of  legislative  or  judicial  functions. 

Union  Bridge  Co.  v.  United  States, 
204  U.  S.  364,  51  L.  ed.  523,  27  Sup. 
Ct.  Rep.  367;  Railroad  Conmiission 
Cases,  116  U.  S.  307,  29  L.  ed.  639,  6 
Sup.  Ct.  Rep.  334;  Oregon  R.  ft  Nav. 
Co.  V.  Campbell,  173  Fed.  957;  Hubbell 
V.  Higgins,  148  Iowa,  36, 126  N.  W.  914, 
Ann.  Cas.  1912B,  822;  State  ex  rel. 
Taylor  v.  Missouri  P.  R.  Co.  76  Kan. 
467,  92  Pac.  606;  Kennedy  t.  State  Bd. 
of  R^istration,  145  Mich.  241,  108  N. 
W.  730,  9  Ann.  Cas.  125;  Michigan  C. 
R.  Co.  V.  Railroad  Commission,  160 
Mich.  355, 125  N.  W.  549;  Feek  v.  Bloom- 
ingdale,  82  Mich.  393,  10  L.R.A.  69,  47 
N.  W.  37;  Sherlock  v.  Stuart,  96  Mich. 
193,  21  L.R.A.  580,  55  N.  W.  845;  Grand 
Trunk  R.  Co.  v.  Michigan  R.  Commis- 
sion, 231  U.  S.  457,  465,  58  L.  ed.  310, 
316,  34  Sup.  Ct.  Rep.  152;  Paul  v.  Vir- 
ginia, 8  Wall.  168, 19  L.  ed.  357;  State  t. 
Stone,  118  Mo.  388,  25  LJi.A.  243,  40 
Am.  St.  Rep.  388,  24  S.  W.  164;  Conti- 
nental L.  Ins.  ft  Invest.  Co.  v.  Hatta- 
baugh,  21  Idaho,  285, 121  Pac.  81 ;  Char- 
lotte, C.  ft  A.  R.  Co.  V.  Gibbes,  142  U. 
S.  386,  35  L.  ed.  1051,  12  Sup.  Ct.  Rep. 
255. 

A  law  prohibiting  the  sale  of  all 
stocks,  bonds,  and  securities  would  be 
bad;  but  this  law,  restricting  the  sale 
pending  investigation  as  to  their  fraudu- 
lent character,  is  good. 

Spurr  V.  Travis,  145  Mich.  721,  116 

Am.  St.  Rep.  330, 108  N.  W.  1090,  9  Ann. 

Cas.  250;  Kidd,  D.  ft  P.  Co.  v.  Mussel- 

man  Grocer  Co.  217  U.  S.  461,  54  L.  ed. 

839,  30  Sup.  Ct.  Rep.  606;  Lemieux  v. 

Young,  211  U.  S.  489,  53  L.  ed.  295,  29 

Sup.  Ct.  Rep.  174;  Reets  v.  Michigan, 

188  U.  S.  505.  47  L.  ed.  563,  23  Sup.  Ct. 

Rep.  390;  Pittsburgh,  C.  G.  ft  St.  L.  R. 
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Co.  T.  Backus,  154  U.  S.  421,  38  L.  ed 
1031,  14  Sup.  Ct.  Rep.  1114;  McKane 
V.  Durston,  153  U.  S.  684,  687,  38  L.  ed. 
867,  868,  14  Sup.  Ct.  Rep.  913 ;  Andrews 
V.  Swartz,  156  U.  S.  272,  39  L.  cd.  422, 
15  Sop.  Ct  Rep.  389;  St.  Louis,  I.  M. 
ft  S.  S.  Co.  V.  State,  99  Ark.  1,  136  S. 
W.  938;  Kirkland  v.  State,  72  Ark.  171, 
65  LJI.A.  76,  105  Am.  St.  Rep.  25,  78 
S.  W.  772,  2  Ann.  Cas.  242;  Michigan 
C.  R.  Co.  V.  Powers,  201  U.  S.  245,  301, 
60  L.  ed.  744,  764,  26  Sup.  Ct.  Rep.  459; 
Railroad  Comrs.  v.  Columbia,  N.  *A  L. 
R.  Co.  82  S.  C.  418,  64  S.  E.  240;  Wad- 
ley  Southern  R.  Co.  v.  State,  137  Ga. 
497,  73  S.  E.  741;  Paulsen  v.  Portland, 
149  U.  S.  30,  37  L.  ed.  637,  13  Sup.  Ct. 
Hep.  750;  State,  Cleary,  Prosecutor,  v. 
Johnston,  79  N.  J.  L.  49,  74  Atl.  538. 

It  was  for  the  legislature  to  determine 
in  the  first  instance  the  character  of 
securities  that  should  be  subject  to  the 
operation  of  the  law;  and  unless  the 
classification  is  wholly  arbitrary  and 
the  court  can  say  that  it  is  without  any 
reasonable  basis,  the  classification  is 
good. 

Citizens'  Teleph.  Co.  v.  Puller,  229  U. 
S.  322,  331,  57  L.  ed.  1206, 1213,  33  Sup. 
Ct.  Rep.  833;  Engel  v.  O'Malley,  219  U, 
S.  128,  55  L.  ed.  128,  34  Sup.  Ct.  Rep. 
190;  Brodnax  y.  Missouri,  219  U.  S. 
285,  55  L.  ed.  219,  31  Sup.  Ct.  Rep.  238; 
Quong  Wing  v.  Kirkendall,  223  U.  S. 
59,  56  L.  ed.  350,  32  Sup.  Ct.  Rep.  192; 
Consolidated  Coal  Co.  v.  Dlinois,  185  U. 
S.  203,  46  L.  ed.  872,  22  Sup.  Ct.  Rep. 
616;  Bradley  v.  Richmond,  227  U.  S.  477, 
57  L.  ed.  603,  33  Sup.  Ct.  Rep.  318; 
Oriffith  V.  Connecticut,  218  U.  S.  563, 
54  L.  ed.  1151,  31  Sup.  Ct.  Rep.  132; 
Brady  v.  Mattern,  125  Iowa,  158,  106 
Am.  St.  Rep.  291, 100  N.  W.  358;  Veazie 
Bank  v.  Fenno,  8  Wall.  533,  19  L.  ed. 
482. 

The  legislation  in  question  is  clearly 
within  the  police  power  of  the  state. 

Williams  v.  Fears,  179  U.  S.  270,  375, 
45  L.  ed.  186, 189,  21  Sup.  Ct.  Rep.  128; 
Otis  V.  Parker,  187  U.  S.  606,  47  L.  ed. 
323,  23  Sup.  Ct.  Rep.  168;  Brodnax  v. 
Missouri,  219  U.  S.  285,  55  L.  cd.  219, 
31  Sup.  Ct.  Rep.  238;  House  v.  Mayes, 
219  U.  S.  270,  55  L.  ed.  213,  31  Sup.  Ct. 
Rep.  234;  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  55  L.  ed.  112,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487;  Abilene  Nat.  Bank  v. 
Dolley,  228  U.  S.  1,  57  L.  ed.  707,  33  Sup. 
Ct.  Rep.  409;  Gundling  v.  Chicago,  177 
U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct. 
Rep.  633;  Engel  y.  O'Malley,  219  U.  S. 
128,  55  L.  ed.  128,  31  Sup.  Ct.  Rep.  190 ; 
People  y.  Freeman,  242  IlL  373,  90  N.  E. 
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1 366,  17  Ann.  Cas.  1098;  Gatewood  y. 
I  North  Carolina,  203  U.  S.  531,  51  L.  ed. 
1305,  27  Sup.  Ct.  Rep.  167;  Schaake  y. 
Dolley,  85  Kan.  598,  37  L.R.A.(N.S.) 
877,  118  Pac.  80,  Ann.  Cas.  1913 A,  254; 
People  V.  Wagner,  86  Mich.  594,  13 
L.R.A.  286,  24  Am.  St.  Rep.  141,  49  N. 
W.  609;  People  v.  Rotter,  131  Mich.  250, 
91  N.  W.  167;  Continental  L.  Ins.  & 
Invest.  Co.  v.  Hattabaugh,  21  Idaho,  285, 
121  Pac.  81 ;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19 
Sup.  Ct.  Rep.  465;  Banta  v.  Chicago,  172 
m.  219,  40  L.R.A.  611,  50  N.  E.  233; 
Budd  V.  New  York,  143  U.  S.  517,  36  L. 
ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  Heath  &  M.  Mfg.  Co.  v. 
Worst,  207  U.  S.  338,  52  L.  ed.  236,  28 
Sup.  Ct.  Rep.  121 ;  Bacon  v.  Walker,  204 
U.  S.  311,  .51  L.  ed.  499,  27  Sup.  Ct. 
Rep.  289;  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  570,  55  L.  ed.  339,  31 
Sup.  Ct.  Rep.  259;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup. 
Ct.  Rep.  992, 1257;  People  v.  Brazee,  183 
Mich.  259,  L.R.A.1916E,  1146, 149  N.  W. 
1053,  241  U.  S.  340,  60  L.  ed.  1034,  36 
Sup.  Ct.  Rep.  561;  Jasnowski  v.  Con- 
nolly, —  Mich.  — ,  158  N.  W.  229;  Halter 
V.  Nebraska,  205  U.  S.  34,  51  L.  ed.  696, 
27  Sup.  Ct.  Rep.  419,  10  Ann.  Cas.  525; 
Rast  V.  Van  Deman  &  L.  Co.  240  U.  S. 
342,  60  L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370;  Tanner  v.  Little,  240 
U.  S.  369,  60  L.  ed.  691,  36  Sup.  Ct. 
Rep.  379;  Pitney  v.  Washington,  240  U. 
S.  387,  60  L.  ed.  703,  36  Sup.  Ct.  Rep. 
385;  Price  v.  Illinois,  238  U.  S.  446,  59 
L.  ed.  1400,  35  Sup.  Ct.  Rep.  892;  Miller 
V.  Wilson,  236  U.  S.  373,  59  L.  ed.  628, 
LR.A.1915F,  829,  35  Sup.  Ct.  Rep.  342; 
German  Alliance  Ins.  Co.  v.  Kansas,  233 
U.  S.  389,  58  L.  ed.  1011,  L.R.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612;  State  v. 
Prince,  77  N.  H.  581,  L.R.A.1916A,  950, 
94  Atl.  966;  Armour  ft  Co.  y.  North  Da- 
kota, 240  U.  S.  510,  60  L.  ed.  771,  36  Sup. 
Ct.  Rep.  440,  Ann.  Cas.  1916D  548. 

Are  stocks,  bonds,  and  other  securities 
articles  of  interstate  commerce  f 

Nathan  y.  Louisiana,  8  How.  73,  12 
L.  ed.  992;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  ed.  357;  State  v.  Stone,  118  Mo. 
388,  25  L.R.A.  243,  40  Am.  St.  Rep. 
388,  24  S.  W.  164. 

Is  the  police  power  of  the  state  so 
limited  in  legislating  upon  the  subject 
of  fraud  that  its  legislation  upon  that 
subject  can  apply  only  to  articles  pro- 
duced within  the  confines  of  the  state  t 

Plumley  v.  Massachusetts,  155  U.  S. 
462,  39  L.  ed.  223,  5  Inters.  Com.  Rep. 
590,  15  Sup.  Ct.  Rep.  154;  New  York 
ex  reL  Hatch  y.  Beardon,  204  U.  S.  152, 
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51  L.  ed.  415,  27  Sop.  Gt.  Rep.  188,  91 
Ann.  Gas.  736;  Pittsbnrg  &  8.  Coal  Co. 
V.  Louisiana,  156  U.  S.  590,  39  L.  ed. 
544,  5  Inters.  Com.  Rep.  18,  15  Sup.  Ct. 
Rep.  459;  Savage  y.  Jones,  225  U.  S. 
501,  56  L.  ed.  1182,  32  Sap.  Ct.  Rep.  715; 
Standard  Stock  Food  Co.  y.  Wright,  225 
U.  S.  540,  56  L.  ed.  1197,  32  Sup.  Ct. 
Rep.  784;  Singer  Mfg.  Co.  v.  Wright,  33 
Fed.  121;  New  York,  N.  H.  &  H.  R.  Co. 
V.  New  York,  165  U.  S.  628,  41  L.  ed. 
853,  17  Sup.  Ct.  Rep.  418;  Nashville, 
C.  &  St.  L.  R.  Co.  y.  Alabama,  128  U.  S. 
96,  32  L.  ed.  352,  2  Inters.  Com.  Rep. 
238,  9  Sup.  Ct.  Rep.  28;  Smith  y.  Ala- 
bama, 124  U.  S.  465,  31  L.  ed.  508,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  Hennington  v.  Ghdorgia,  163  U.  S. 
299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep. 
1086;  Emert  v.  Missouri,  156  U.  S.  296, 
39  L.  ed.  430,  5  Inters.  Com.  Rep.  68,  15 
Sup.  Ct.  Rep.  367;  State  y.  Harboume, 
70  Conn.  484,  40  L.R.A.  607,  66  Am.  St 
Rep.  126,  40  Atl.  179;  Patapsco  Ouano 
Co.  y.  Board  of  Agriculture,  171  U.  S. 
345,  43  L.  ed.  191, 18  Sup.  Ct.  Rep.  862; 
Grossman  v.  Lurman,  192  U.  S.  189,  48 
L.  ed.  401,  24  Sup.  Gt.  Rep.  234;  New 
York  ex  rel.  Silz  y.  Hesterberg,  211  U. 
S.  31,  53  L.  ed.  75,  29  Sup.  Ct.  Rep. 
10;  Allen  y.  Riley,  203  U.  S.  347,  51  L. 
ed.  216,  27  Sup.  Gt.  Rep.  95,  8  Ann.  Gas. 
137;  New  Mexico  ex  rel.  McLean  y. 
Denver  &  R.  G.  R.  Go.  203  U.  S.  38,  51 
L.  ed.  78,  27  Sup.  Gt.  Rep.  1 ;  Ozan  Lum- 
ber Co.  v.  Union  County  Nat.  Bank,  207 
U.  S.  251,  52  L.  ed.  195,  28  Sup.  Gt. 
Rep.  89. 

Congress  has  not  legislated  upon  this 
subject.  Assuming,  but  not  conceding, 
that  securities  are  articles  of  commerce, 
and  the  regulation  of  their  sale  within 
the  power  of  Congress,  is  the  state 
powerless  to  prevent  fraud  in  their  sale 
pending  congressional  action  f 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1161,  33  Sup.  Gt.  Rep. 
729,  Ann.  Gas.  1916A,  18;  Compagnie 
Francaise  de  Navigation  k  Vapeur  v. 
State  Bd.  of  Health,  186 'U.  S.  380,  46 
L.  ed.  1209,  22  Sup.  Ct.  Rep.  811. 

Mr.  George  Gosson,  Attorney  General 
of  Iowa,  and  Mr.  Walter  G.  Owen,  At- 
torney General  of  Wisconsin,  filed  a  brief 
as  amici  curiie: 

The  Constitution  of  the  United  States 
does  not  secure  to  anyone  ihe  privilege 
of  defrauding  the  public. 

Plumtey  v.  Massachusetts,  155  U.  S. 
462,  39  L.  ed.  223,  5  Inters.  Com.  Rep. 
690,  15  Sup.  Ct.  Rep.  154;  Grossman  v. 
Lurman,  192  U.  S.  189,  48  L.  ed.  401, 
24  Sup.  Gt.  Rep.  234;  Patapsco  Guano 
•1  Ii.  ed. 


Co.  y.  Board  of  Agriculture,  171  U.  8. 
345,  361,  43  L.  ed.  191, 197,  18  Sup.  Ct. 
Ren.  862. 

The  business  in  question  comes  with- 
in the  purview  of  the  police  power  of 
the  state. 

.  John  Stuart  Mill,  Essay  on  Liberty, 
chap.  4,  p.  283;  McGuire  v.  Chicago,  B. 
ft  6.  R.  Co.  131  Iowa,  340,  33  L.R.A. 
(N.8.)  706,  108  N.  W.  902,  219  U.  S. 
549,  55  L.  ed.  328,  31  Sup.  Gt.  Rep.  259; 
Noble  SUte  Bank  v.  Haskell,  219  U.  S. 
104,  111,  55  L.  ed.  112,  116,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Gt.  Rep.  186,  Ann. 
Gas.  1912 A,  487;  Camfield  y.  United 
States,  167  U.  S.  518,  524,  42  L.  ed.  260, 
262,  17  Sup.  Gt.  Rep.  864;  Chicago,  B. 
ft  Q.  R.  Go.  v.  Illinois,  200  U.  S.  561, 
592,  50  L.  ed.  596,  609,  26  Sup.  Gt.  Rep. 
341,  4  Ann.  Gas.  1175;  Bacon  v.  Walkeir, 
204  U.  S.  311,  317,  51  L.  ed.  499,  503, 
27  Sup.  Gt.  Rep.  289;  Schmidinger  v. 
Chicago,  226  U.  S.  578,  57  L.  ed  364, 

33  Sup.  Ct.  Rep.  182,  Ann.  Gas.  1914B, 
284;  Gundling  v.  Chicago,  177  U.  S.  183, 
188,  44  L.  ed.  725,  728,  20  Sup.  Ct.  Rep. 
633 ;  People  v.  Wagner,  86  Mich.  594, 13 
L.R.A.  286,  24  Am.  St.  Rep.  141,  49  N. 
W.  609;  Tiedeman,  Pol.  Power,  §  89,  p. 
208;  Brechbill  v.  Randall,  102  Ind.  528, 

52  Am.  Rep.  695,  1  N.  E.  362;  Lemieux 
v.  Young,  211  U.  S.  489,  53  L.  ed.  295,  29 
Sup.  Gt.  Rep.  174;  Kidd,  D.  ft  P.  Go.  v. 
Musselman  Grocer  Co.  217  U.  S.  461,  54 
L.  ed.  839,  30  Sup.  Gt.  Rep.  606;  Waters- 
Pierce  Oil  Go.  v.  Desebns,  212  U.  S.  159, 

53  L.  ed.  453,  29  Sup.  Gt.  Rep.  270; 
Brodnax  v.  Missouri,  219  U.  S.  285,  55 
L.  ed.  219,  31  Sup.  Gt.  Rep.  238;  Engel 
y.  O'Malley,  219  U.  S.  128,  55  L.  ed.  128, 

34  Sup.  Gt  Rep.  190. 

Whatever  inconvenience  may  be  suf- 
fered by  stockbrokers  and  investment 
companies  is  both  incidental  and  trifling 
compared  with  the  great  good  to  be  ac- 
complished by  the  act  in  question; 
whether  the  commerce  is  state  or  inter- 
state is  immaterial,  for  the  reason  that 
the  act  in  question  is  clearly  an  in- 
spection law  designed  for  the  express 
and  exclusive  purpose  of  preventing 
fraud;  and  while  eommerce  may  be 
slightly  affected,  it  is  not  directly  bur- 
dened. 

Neilson  y.  Garsa,  2  Woods,  287,  Fed. 
Gas.  No.  10,091;  Glintsman  v.  North- 
rup,  8  Cow.  46;  Turner  y.  Maryland, 
107  U.  S.  38,  27  L.  ed.  370,  2  Sup.  Gt. 
Rep.  44;  New  Mexico  ex  rel.  McLean  v. 
Denver  ft  R.  G.  R.  Co.  203  U.  S.  38, 
51  L.  ed.  78,  27  Sup.  Ct.  Rep.  1;  Pa- 
tapsco Guano  Co.  v.  Board  of  Agricul- 
ture, 171  U.  S.  345,  351,  43  L.  ed.  191, 
193,  18  Sup.  Gt  Rep.  862;  Savage  v. 
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Jones,  225  U.  S.  501,  56  L.  ed.  1182, 
32  Sap.  Ct.  Rep.  715;  Standard  Stock 
Food  Co.  V.  Wright,  225  U.  S.  540,  56 
L.  ed.  1197,  32  Sup.  Ct.  Rep.  784;  New 
York  ex  rel.  Silz  y.  Hesterberg,  211  U. 
S.  31,  53  L.  ed.  75,  29  Sup.  Ct.  Rep.  10; 
Engel  ▼.  O'Malley,  219  U.  S.  128,  55  L. 
ed.  128,  34  Sup.  Ct.  Rep.  190;  Brodnax 
▼.  Missouri,  219  U.  S.  285,  55  L.  ed.  219, 

31  Sup.  Ct.  Rep.  238;  New  York  ex  rel. 
Hatch  y.  Reardon,  204  U.  S.  152,  51  L. 
ed.  415,  27  Sup.  Ct.  Rep.  188,  9  Ann. 
Cas.  736;  Nathan  y.  Louisiana,  8  How. 
73,  12  L.  ed.  992;  Woodruff  y.  Parham, 
8  Wall.  123,  19  L.  ed.  382;  Brown  y. 
Houston.  114  U.  S.  622,  29  L.  ed.  257, 
5  Sup.  Ct.  Rep.  1091 ;  Emert  y.  Missouri, 
156  U.  S.  296,  39  L.  ed.  430,  5  Inters. 
Com.  Rep.  68,  15  Sup.  Ct.  Rep.  367; 
Standard  Home  Co.  y.  Dayis,  217  Fed. 
904. 

Messrs.  Oeorgo  W.  Wickersham  and 
Robert  B.  Baed  argued  the  cause,  and, 
with  Mr.  Charles  K  Allen,  filed  a  brief 
for  certain  appellees: 

Arbitrary  power  and  discretionary  au- 
thority are  inadmissible. 

Yick  Wo  y.  Hopkins,  118  U.  S.  370,' 30 
L.  ed.  226,  6  Sup.  Ct.  Rep.  1064;  All- 
geyer  y.  Louisiana,  165  U.  S.  578,  41  L. 
ed.  832, 17  Sup.  Ct.  Rep.  427;  Re  Parker, 
131  U.  S.  221,  33  L.  ed.  123,  9  Sup.  Ct. 
Rep.  708. 

Administratiye  control  of  certain  mat- 
ters is  necessary. 

New  York  ex  rel.  Lieberman  y.  Van 
De  Carr,  199  U.  S.  552,  50  L.  ed.  305, 
26  Sup.  Ct.  Rep.  144;  Noble  State  Bank 
y.  Haskell,  219  U.  S.  104,  55  L.  ed.  112, 

32  L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep. 
186,  Ann.  Cas.  1912 A,  487;  Engel  y. 
CMalley,  219  U.  S.  128, 55  L.  ed.  128,  31 
Sup.  Ct  Rep.  190;  Qerman  Alliance  Ins. 
Co.  y.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup.  a.  Rep. 
612;  Munn  y.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Budd  y.  New  York,  143  U.  S. 
517,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
45,  12  Sup.  Ct.  Rq>.  468;  Brazee  y. 
Michigan,  241  U.  S.  340,  60  L.  ed.  1034, 
36  Sup.  Ct.  Rep.  561;  Austin  y.  Tennes- 
see, 179  U.  S.  343,  45  L.  ed.  224^  21  Sup. 
Ct.  Rep.  132;  Qundling  y.  Chicago,  177 
U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep. 
633;  Wilson  y.  Eureka  City,  173  U.  S. 
32,  43  L.  ed.  603,  19  Sup.  a.  Rep.  317; 
Jacobson  y.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3 
Ann.  Cas.  765;  Fischer  y.  St.  Louis,  194 
U.  S.  361,  48  L.  ed.  1018,  24  Sup.  Ct.  Rep. 
673;  Mugler  y.  Kansas,  123  U.  S.  623,  31 

L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Giozza 
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y.  Tieman,  148  U.  S.  657,  37  L.  ed.  599, 
13  Sup.  Ct.  Rep.  721. 

Legislatiye  restrictions  and  safe- 
guards are  proper. 

Chicu^,  B.  ft  Q.  R.  Co.  y.  McGuire, 
219  U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct 
Rep.  259;  Spurr  y.  Trayis,  145  Mich.  721, 
116  Am.  St.  Rep.  330,  108  N.  W.  1090, 
9  Ann.  Cas.  250;  Kidd,  D.  ft  P.  Co.  y. 
Musselman  Qrocer  Co.  217  U.  S.  461,  54 
L.  ed.  839,  30  Sup.  Ct.  Rep.  606;  Brodnax 
y.  Missouri,  219  U.  S.  285,  55  L.  ed.  219, 
31  Sup.  Ct  Rep.  238;  Otis  y.  Parker,  187 
U.  S.  606,  47  L.  ed.  323,  23  Sup.  Ct 
Rep.  168;  Knoxyille  Iron  Co.  v.  Har- 
bison, 183  U.  S.  13,  46  L.  ed.  55,  22  Sup. 
Ct  Rep.  1;  I(osenthal  y.  New  York,  226 
U.  S.  260,  57  L.  ed.  212,  33  Sup.  Ct.  Rep. 
27,  Ann.  Cas.  1914B,  71;  Schmidinger  v. 
Chicago,  226  U.  S.  578,  57  L.  ed.  364, 
33  Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B, 
284;  Lemieux  v.  Young,  211  U.  S.  489, 
53  L.  ed.  295,  29  Sup.  Ct.  Rep.  174; 
Plumley  y.  Massachusetts,  155  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590, 
15  Sup.  Ct.  Rep.  154;  House  y.  Mayes, 
219  U.  S.  270,  55  L.  ed.  213,  31  Sup.  Ct 
Rep.  234;  State  y.  Holton,  148  Iowa,  724, 
126  N.  W.  1125;  Wright  v.  Hart,  182  N. 
Y.  348,  2  L.R.A.(N.S.)  338,  75  N.  E.  404, 
3  Ann.  Cas.  263. 

Whether  regulative  or  restrictiye, 
legislation  must  not  be  plainly  yiolatiye 
of  constitutional  rights. 

Qundling  y.  Chicago,  177  U.  S.  183, 
188,  44  L.  ed.  725,  728,  20  Sup.  Ct.  Rep. 
633;  Lawton  y.  Steele,  152  U.  S.  133,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499. 

Nowhere  in  the  lower  Federal  court 
or  in  the  supreme  courts  of  any  of  the 
states  has  there  been  any  dissent  by 
even  a  single  judge  to  the  principle  an- 
nounced in  the  first  Michigan  case,  hold- 
ing the  act  void  as  applied  to  ordinary 
dealers  in  investment  securities. 

State  y.  Agey,  171  N.  C.  831,  88  S.  E. 
726;  Alabama  ft  N.  0.  Transp.  Co.  y. 
Doyle,  210  Fed.  173;  William  R.  Comp- 
ton  Co.  y.  Allen,  216  Fed.  537;  Bracey 
y.  Darst,  218  Fed.  482 ;  Geiger-Jones  Co. 
y.  Turner,  230  Fed.  236;  N.  W.  Halsey 
ft  Co.  y.  Merrick,  228  Fed.  805 ;  Ex  parte 
Taylor,  68  Fla.  61,  66  So.  292 ;  Mechanics 
Bldg.  ft  L.  Asso.  y.  Coffman,  110  Ark. 
269, 162  S.  W.  1090 ;  Standard  Home  Co. 
y.  Davis,  217  Fed.  904. 

The  appellees  are  entitled  to  sue  in 
equity  to  prevent  unlawful  interference 
by  criminal  proceedings,  which  would  de- 
stroy their  property  and  business. 

Ex  parte  Young,  209  U.  S.  124,  52  L. 
ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  764;  Ludwig 
y.  Western  U.  Teleg.  Co.  216  U.  S.  146, 
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54  L.  ed.  423,  30  Sup.  Ct.  Rep.  280; 
Western  U.  Teleg.  Co.  v.  Andrews,  216 
U.  S.  165,  54  L.  ed.  430,  30  Sup.  Ct.  Rep. 
286;  Herndon  v.  Chicago,  R.  L  &  P.  K. 
Co.  218  U.  S.  135,  54  L.  ed.  970,  30  Sup. 
Ct.  Rep.  633;  Missouri  P.  R.  Co.  v. 
Tucker,  230  U.  S.  348,  57  L.  ed.  1510,  33 
Sup.  Ct.  Rep.  961;  Dobbins  t.  Los 
Angeles,  195  U.  S.  223,  47  L.  ed.  169, 
25  Sup.  Ct.  Rep.  18. 

One  who,  in  the  course  of  continued 
or  successive  transactions  of  a  similar 
nature,  offers  or  sells  stocks,  bonds,  or 
other  securities  owned  by  him,  cannot  be 
prohibited  from  continuing  such  busi- 
ness except  under  executive  license,  sub- 
ject to  revocation. 

Alabama  &  N.  0.  Transp.  Co.  v.  Doyle, 
210  Fed.  173;  Chilvers  v.  People,  11 
Mich.  43;  Arrowsmith  v.  Burlingim,  4 
McLean,  489,  Fed.  Cas.  No.  563;  People 
ez  rel.  Valentine  v.  Berrien  Circuit  Judge 
(People  ex  reL  Valentine  v.  Coolidge) 
124  Mich.  664,  50  L.R.A.  493,  83  Am.  St. 
Rep.  352,  83  N.  W.  594;  People  ex  rel. 
Moskowitz  V.  Jenkins,  202  N.  T.  53, 
35  L,R.A.(N.S.)  1079,  94  N.  E.  1065; 
People  V.  Warden,  157  N.  Y.  116,  43 
L.R.A.  264,  68  Am.  St.  Rep.  763,  51  N. 
£.  1006 ;  Chaddock  v.  Day,  75  Mich.  527, 
4  L.R.A.  809,  13  Am.  St.  Rep.  468,  42 
N.  W.  977;  Lochner  v.  New  York,  198 
U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539,  3  Ann.  Cas.  1133 ;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup. 
Ct  Rep.  992,  1257;  Allgeyer  v.  Louisi- 
ana, 165  U.  S.  578,  41  L.  ed.  832, 17  Sup. 
Ct.  Rep.  427 ;  Ex  parte  Hawley,  22  S.  D. 
23,  15  L.R.A.(N.S.)  138,  115  N.  W.  93; 
Re  Schechter,  4  Inters.  Com.  Rep.  849, 
63  Fed.  695;  Oilman  v.  Philadelphia,  3 
Wall.  713,  10  L.  ed.  96;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  119  U«  S.  280, 
30  L.  ed.  393,  7  Sup.  Ct.  Rep.  206;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Dlinois,  200  U. 
S.  561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175;  Lake  Shore  ft 
M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L. 
ed.  702,  19  Sup.  Ct.  Rep.  465;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  R^.  992,  1257;  Rast  v. 
Van  Deman  &  L.  Co.  240  U.  S.  342,  60 
L.  ed.  679,  L.R.A.1917A,  421,  36  Sup. 
Ct.  Rep.  370;  Plumley  v.  Massachusetts, 
155  U.  S.  461,  39  L.  ed.  223,  5  Inters. 
Com.  Rep.  590,  15  Sup.  Ct.  Rep.  154; 
Freund,  Pol.  Power,  §  373;  Say,  Political 
Economy,  p.  134,  note;  Beebe  v.  State, 
6  Ind.  505,  63  Am.  Dec.  391;  (German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389, 
58  L.  ed.  1011,  L.R.A.1915C,  1189,  34 
Sup.  Ct.  Rep.  612;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Budd  v.  New 

York,  143  U.  S.  517,  36  L.  ed.  247,  4 
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Inters.  Com.  Rep.  45,  12  Sup.  Ct.  R^. 
468;  Brass  v.  North  Dakota,  153  U.  S. 
391,  38  L.  ed.  757,  4  Inters.  Com.  Rep. 
670,  14  Sup.  Ct.  Rep.  857;  People  v. 
Budd,  117  N.  Y.  1,  5  L.R.A.  559,  22  N. 
£.  670;  American  Surety  Co.  v.  Shallen- 
berger,  183  Fed.  636;  German  Alliance 
Ins.  Co.  V.  Barnes,  189  Fed.  769 ;  German 
Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  307, 
55  L.  ed.  229,  31  Sup.  Ct.  Rep.  246. 

One  who,  in  the  course  of  continued  or 
successive  ^transactions  of  a  similar 
nature,  offers  or  sells  securities  owned 
by  him,  cannot  be  prohibited  from  mak- 
ing a  particular  offejdng  or  sale  except 
upon  a  certificate  of  authority  from  a 
state  commissioner. 

Chicago  V.  Netcher,  183  HI.  104,  48 
L.R.A.  261,  75  Am.  St.  Rep.  93,  55  N. 
£.  707;  State  ex  rel.  Corwin  v.  Indiana 
&  0.  Oil,  Gas  Sd  Min.  Co.  120  Ind.  575, 
6  L.R.A.  579,  2  Inters.  Com.  Rep.  758, 
22  N.  E.  778;  People  ex  rel.  Moskowitz 
V.  Jenkins,  202  N.  Y.  53,  35  L.R.A.(N.S.) 
1079,  94  N.  £.  1065;  Eubank  v.  Rich- 
mond, 226  U.  S.  137,  57  L.  ed.  156,  42 
LJtjL(N.S.)  1123,  33  Sup.  Ct.  Rep.  76, 
Ann.  Cas.  1914B,  192;  People  ex  rel. 
Niger  v.  Van  Dell,  85  Misc.  92,  146  N. 
Y.  Snpp.  992;  Bondy,  Separation  ef  Gov- 
ernmental Powers,  1896  ed.;  Locke's  Ap- 
peal, 72  Pa.  491,  13  Am.  Rep.  716; 
Willoughby,  Const.  §  776;  7  Coolev, 
Const.  Lim.  163;  Marshall  Field  ft  Co. 
V.  Clark,  143  U.  S.  649,  36  L.  ed.  294, 
12  Sup.  Ct.  Rep.  495;  Buttfield  v.  Strana- 
han,  192  U.  S.  470,  48  L.  ed.  525,  24 
Sup.  Ct.  Rep.  340;  Union  Bridge  Co.  v. 
United  SUtes,  204  U.  S.  364,  51  L.  ed. 
523,  27  Sup.  Ct.  Rep.  367;  United  States 
V.  Grimaud,  220  U.  S.  506,  55  L.  ed.  563, 
31  Sup.  Ct.  Rq>.  480;  Interstate  Com- 
merce Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  56  L.  ed.  729,  32  Sup. 
Ct.  Rep.  436;  Baltimore  v.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239;  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  698,  a/ 
L.  ed.  905, 13  Sup.  Ct.  Rep.  1016;  Public 
Clearing  House  v.  Coyne,  194  U.  S.  497, 
48  L,  ed.  1092,  24  Sup.  Ct.  Rep.  789; 
Nishimura  Ekiu  v.  United  States,  142 
U.  S.  651,  35  L.  ed.  1146,  12  Sup.  Ct. 
Rep.  336;  United  States  v.  Jung  Ah 
Lung,  124  U.  S.  621,  31  L.  ed.  591,  8 
Sup.  Ct.  Rep.  663. 

The  regulations  are  so  thoroughly  un- 
reasonable and  extravagant  in  their  lan- 
guage and  purpose  that  the  property  and 
personal  rights  of  a  citizen  are  unneces- 
sarily and  in  a  manner  wholly  arbitrary, 
intei^ered  with  and  destroyed  without 
due  process  of  law. 

Gundling  v.  Chicago,  177  U.  S.  183,  44 
L.  ed.  725,  20  Sup.  Ct.  Rep.  633. 
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The  act  impairs  the  freedom  of  com- 
merce between  the  states. 

Nathan  y.  Louisiana,  8  How.  73,  12 
L.  ed.  992;  Phalen  v.  Virginia,  8  Wall. 
168,  12  L.  ed.  1030;  Gibbons  v.  Ogden, 
9  Wheat.  1,  6  L.  ed.  23;  International 
Textbook  Co.  v.  Pigg,  217  U.  S.  91,  64 
L.  ed.  678,  27  L.R.A.(N.S.)  493,  30  Sup. 
Ct.  Rep.  481, 18  Ann.  Cas.  1103;  Darnell 
V.  Indiana,  226  U.  S.  390,  57  L.  ed.  267, 
33  Sup.  Ct.  Rep.  120;  L  M.  Darnell  & 
Son  Co.  V.  Memphis,  208  U.  S.  113,  52 
L.  ed.  413,  28  Sup.  Ct.  Rep.  247;  Lottery 
Case  (Champion  y.  Ames)  188  U.  S.  321, 
47  L.  ed.  492,  23  Sup.  Ct.  Rep.  321,  13 
Am.  Crim.  Rep.  561;  New  York  v.  Com- 
pagnie  Gen^rale  Transatlantique,  107  U. 
S.  59,  27  L.  ed  383,  2  Sup.  Ct.  Rep.  87. 

Mr.  Hal  H.  Smith  filed  a  brief  for  ap- 
pnellees,  Weis  Fibre  Container  Corpora- 
tion et  al.: 

The  issue  and  sale  of  securities  is  a 
part  of  the  freedom  guaranteed  by  the 
14th  Amendment  to  the  Federal  Consti- 
tution and  by  the  Constitution  of 
Michigan. 

Allgeyer  y.  Louisiana,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Ct  Rep.  ^7; 
Kuhn  V.  Detroit,  70  Mich.  537,  36  N.  W. 
470;  People  ex  rel.  Valentine  y.  Berrien 
Circuit  Judge  (People  ex  rel.  Valentine 
y.  CooUdge)  124  Mich.  664,  50  L.R.A. 
493,  83  Am.  St.  Rep.  352,  83  N.  W. 
594. 

This  act,  by  its  prohibition  of  the  sale 
of  securities  until  the  permission  of  the 
Commission,  and  by  its  extraordinary 
restrictions  upon  the  right  to  issue  and 
sell  such  securities,  impairs  the  freedom 
guaranteed  by  the  Constitution. 

Moredock  V.  Kirby,  118  Fed.  180; 
People  ex  rel.  Valentine  y.  Berrien  Cir- 
cuit Judge  (People  ex  rel.  Valentine  y. 
Coolidge)  124  Mich.  664,  50  L.R.A.  493, 
83  Am.  St.  Rep.  352,  83  N.  W.  594;  Ala- 
bama  &  N.  0.  Transp.  Co.  y.  Doyle,  210 
Fed.  173. 

Are  these  burdens  and  restrictions 
within  the  police  power  f 

Alabama  ft  N.  O.  Transp.  Co.  y.  Doyle, 
supra;  People  ex  rel.  Tyroler  y.  Warden, 
157  N.  Y.  116,  43  L.R.A.  264,  68  Am. 
St.  Rep.  763,  51  N.  £.  1006;  Tanner  y. 
Little,  240  U.  S.  369,  60  L.  ed.  691,  36 
Sup.  Ct.  Rep.  379;  People  ex  rel.  Valen- 
tine y.  Berrien  Circuit  Judge  (People 
ex  rel.  Valentine  y.  Coolidge)  124  Mich. 
664,  50  LJt.A.  493,  83  Am.  St.  Rep.  352, 
83  N.  W.  594. 

It  is  urged  that,  in  yiew  of  the  action 
of  the  legislature,  the  court  has  no  power 
to  determine  for  itself  that  no  necessity 
exists  for  this  statute.  This  we  do  not 
admit. 
50« 


People  y.  Smith,  108  Mich.  527,  32 
L.R.A.  853,  62  Am.  St.  Rep.  715,  66 
N.  W.  382. 

The  requirement  that  all  foreign  in- 
vestment companies  must  consent  to  the 
jurisdiction  of  all  the  courts  of  the  state 
is  another  unreasonable  restriction.  It 
is  settled  that  a  corporation  cannot  be 
required  to  so  submit  itself. 

Sioux  Remedy  Co.  y.  Cope,  235  U.  S. 
197,  59  L,  ed.  193,  35  Sup.  Ct.  Rep.  57; 
Buck  Stoye  &  Range  Co.  y.  Vickers,  226 
U.  S.  205,  57  L.  ed.  189,  33  Sup.  Ct  Rep. 
41. 

As  to  nonresident  individuals  the  law 
is  equally  clear.  It  violates  the  constitu- 
tional right  of  such  nonresidents  by  de- 
priving them  of  the  immunity  or  exemp- 
tion allowed  to  citizens  of  this  state, 
since  citizens  of  Michigan  must  be  sued 
by  personal  service. 

Moredock  v.  Kirby,  118  Fed.  180; 
Caldwell  v.  Armour  &  Co.  1  Penn.  (Del.) 
545,  43  AtL  517.  See  9  Fed.  Stat.  Anno, 
p.  176. 

The  law  eannot  be  defended  as  a 
licensing  law  or  an  inspection  statute. 

New  York  v.  Compagnie  Oen^ral^ 
Transatlantique,  107  U.  S.  59,  27  L.  ed. 
383,  2  Sup.  Ct.  Rep.  87;  Gibbons  v. 
Ogden,  9  Wheat.  1,  203,  6  L.  ed.  23,  71; 
Turner  v.  Maryland,  107  U.  S.  38,  27 
L.  ed.  370,  2  Sup.  Ct.  Rep.  44;  Plumley 
v.  Massachusetts,  155  U.  S.  461,  39  L.  ed. 
223,  5  Inters.  Com.  Rep.  590, 15  Sup.  Ct 
Rep.  154;  Voight  v.  Wright,  141  U.  S.  62, 
35  L.  ed.  638, 11  Sup.  Ct.  Rep.  855;  Neil- 
son  V.  Qarza,  2  Woods,  287,  Fed.  Cas. 
No.  10,091 ;  Patapsco  Quano  Co.  v.  Board 
of  A^^culture,  171  U.  S.  345,  43  L. 
ed.  191,  18  Sup.  Ct.  Rep.  862;  Minne- 
sota V.  Barber,  136  U.  S.  313,  34  L.  ed« 
455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Sligh  v.  Kirkwood,  237  U. 
S.  52,  59,  59  L.  ed.  835,  837,  35  Sup.  C^. 
Rep.  501. 

An  analysis  of  the  decisions  cited  by 
the  attorney  general  will  indicate  that 
they  fall  in  certain  well-defined  classes, 
and  that  they  are  governed  by  principles 
substantially  different  from  those  which 
are  invoked  to  sustain  this  law.  They 
may  be  assembled  under  the  following 
heads : 

Those  concerned  with  the  statutes 
regulating  dealings  in  stocks  on  a 
margin. 

Otis  v.  Parks,  187  U.  S.  606,  47  L.  ed. 
323,  23  Sup.  Ct.  Rep.  168;  Brodnax  y. 
Missouri,  219  U.  S  285,  55  L.  ed.  219, 
31  Sup.  Ct.  Rep.  238;  Gatewood  v.  North 
Carolina,  203  U.  S.  531,  51  L.  ed.  305, 
27  Sup.  Ct.  Rep.  167. 

Or  regulating  the  business  of  banking. 
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Noble  State  Bank  ▼.  Haskell,  219  U.  S.  I 
104,  ^  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 

31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Abilene  Nat.  Bank  v.  DoUey,  228  U. 
S.  1,  67  L.  ed.  707,  33  Sup.  Ct.  Rep.  409; 
Engel  V.  CMalley,  219  U.  S.  128,  66  L. 
ed.  128,  31  Sup.  Ct.  Rep.  190 ;  Schaake  v. 
DoUey,  86  Kan.  698,  37  L.R.A.(N.S.) 
877, 118  Pae.  80,  Ann.  Cas.  1913A,  264. 

Or.  regulating  employment  agencies. 

Williams  v.  Fears,  179  U.  S.  270,  276, 
46  L.  ed.  186, 189,  21  Sup.  Ct.  Rep.  128; 
People  v.  Brazee,  183  Mich.  269,  L.R.A. 
1916E,  1146,  149  N.  W.  1063,  241  U.  8. 
340,  60  L.  ed.  1034,  36  Sup.  Ct  Rep. 
661. 

Or  regulating  sales  of  goods  in  bulk. 

Kidd,  D.  ft  P.  Co.  V.  Musselman 
Grocer  Co.  217  U.  S.  461,  64  L.  ed.  339, 
30  Sup.  Ct.  Rep.  606;  Lemieux  v.  Young, 
211  U.  S.  489,  63  L.  ed.  296,  29  Sup.  Ct 
ReD.  174. 

Or  regulating  the  sale  of  oleomargarin. 

People  ▼.  Freeman,  242  HI.  373,  90  N. 
E.  366,  17  Ann.  Cas.  1098;  People  v. 
Rotter,  131  Mich.  260,  91  N.  W.  167; 
Powell  T.  Pennsylvania,  127  U.  8.  678, 

32  L.  ed.  263,  8  Sup.  a.  Rep.  992,  1267. 
Or  regulating  the  sice  of   loaves  of 

bread. 

People  T.  Wagner,  86  Mich.  694,  13 
L.R.A.  286,  24  Am.  St  Rep.  141,  49  N. 
W.  609. 

Or  regulating  the  stopping  of  trains. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  286,  43  L.  ed.  702, 19  Sup.  Ct  Rep. 
466. 

Or  fixing  a  license  fee  upon  an  occupa- 
tion. 

Banta  v.  Chicago,  172  111.  204,  40 
L.R.A.  611,  60  N.  E.  233. 

Or  determining  employers'  liability. 

Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  649,  66  L.  ed.  328,  31  Sup.  Ct 
Rep.  269. 

Or  regulating  the  use  of  trading 
stamps. 

Rast  T.  Van  Deman  &  L.  Co.  240  U. 
8.  342,  60  L.  ed.  679,  L.R.A.1917A,  421, 
36  Sup.  Ct.  Rep.  370;  Tanner  v.  Little, 
240  U.  S.  369,  60  L.  ed.  691,  36  Sup.  Ct 
Rep.  379;  Pitney  v.  Washington,  240  U. 
S.  387,  60  L.  ed.  703,  36  Sup.  Ct.  Rep. 
386. 

Or  regulating  insurance  companies. 

German  Alliance  Ins.  Co.  v.  Kansas, 
233  U.  S.  389,  68  L.  ed.  1011,  L.R.A. 
1916C,  1189,  34  Sup.  a.  Rep.  612. 

Stocks  and  bonds  are  articles  of  com* 
merce. 

Welton  T.  Missouri,  91  U.  8.  276,  23 

L.  ed.  347;  Gibbons  v.  Ogden,  9  Wheat. 

1,  6  L.  ed.  -23;  Nathan  v.  Louisiana,  8 

How.  73, 12  L.  ed.  992:  Paul  v.  Virginia, 
•1  Ii.  ed. 


8  Wall.  168, 19  L.  ed.  367;  New  York  L. 
Ins.  Co.  V.  Deer  Lodge  County,  231  U. 
8.  496,  68  L.  ed.  332,  34  Sup.  Ct.  Rep. 
167;  Lottery  Cases  (Champion  v.  Ames) 
188  U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct. 
Rep.  321,  13  Am.  Crim.  Rep.  661;  New 
York  ex  rel.  Hatch  v.  Reardon,  204  U.  8. 
162, 61  L.  ed.  416,  27  Sup.  Ct.  Rep.  188,  9 
Ann.  Cas.  736;  Engel  v.  O'Malley,  219 
U.  8. 128,  66  L.  ed.  128,  34  Sup.  Ct.  Rep. 
190;  Almy  v.  California,  24  How.  169, 16 
L.  ed.  644. 

The  state,  in  its  police  power,  cannot 
burden  interstate  commerce  in  legitimate 
articles  of  such  commerce.  Stocks  and 
bonds  are  such  Intimate  articles. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  362,  67  L.  ed.  1611, 
48  L.R.A.(N.S.)  1161,  33  Sup.  Ct  Rep. 
729,  Ann.  Cas.  1916 A,  18;  Bowman  v. 
Chicago  d;  N.  W.  R.  Co.  126  U.  8.  466, 
489,  31  L.  ed.  700,  708,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct  Rep.  689,  1062; 
Hannibal  ft  St.  J.  R.  Co.  v.  Husen,  96 
U.  S.  466,  472,  24  L.  ed.  627,  630; 
Crutcher  v.  Kentucky,  141  U.  8.  47,  60, 
61,  36  L.  ed.  649,  663,  664,  11  Sup.  Ct 
Rep.  861. 

The  provisions  of  the  act  constitute  a 
substantial  burden  on  interstate  com- 
merce and  the  act  is  therefore  void. 

Willoughby,  Const,  p.  664;  Crenshaw 
V.  Arkansas,  227  U.  8.  389,  67  L.  ed.  666, 
33  Sup.  Ct.  Rep.  294;  Rogers  v. 
Arkansas,  227  U.  8.  409,  67  L.  ed.  669,  33 
Sup.  Ct  Rep.  298;  Barrett  v.  New  York, 
232  U.  8.  14,  68  L.  ed.  483,  34  Sup.  Ct. 
Rep.  203;  Sioux  Remedy  Co.  v.  Cope,  236 
U.  8.  197,  69  L.  ed.  193,  36  Sup.  Ct. 
Rep.  67. 

The  statute  is  void  since  it  vests  arbi- 
trary power  in  the  Commission. 

Alabama  ft  N.  0.  Transp.  Co.  v.  Doyle, 
210  Fed.  173;  Yick  Wo  v.  Hopkins, 
118  U.  8.  366,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  United  States  v.  Grimaud, 
220  U.  8.  606,  66  L.  ed.  663,  31  Sup.  Ct. 
Rep.  480;  Red  "C"  Oil  Mfg.  Co.  v.  Board 
of  Agriculture,  222  U.  8.  380,  66  L.  ed. 
240,  32  Sup.  Ct.  Rep.  162 ;  Schaezlfcin  v. 
Cabaniss,  136  Cal.  466,  66  L.R.A.  733,  87 
Am.  St.  Rep.  122,  67  Pac.  766. 

The  title  to  the  act  covers  more  than 
one  object,  and  does  not  express  the  ob- 
jects set  forth  in  the  statute. 

Alabama  ft  N.  0.  Transp.  Co.  v.  Doyle, 
210  Fed.  173. 

The  statute  is  class  legislation,  and  is 
therefore  void. 

W.  C.  Richie  ft  Co.  v.  Wayman,  244 
HI.  609,  27  L.R.A.(N.S.)  994,  91.  N.  E. 
696. 

The  act  delegates  to  the  Michigan 
Securities  Commission  legislative  author- 
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ity.  It  is  therefore  contrary  to  the  pro- 
visions of  the  Constitution. 

Cooley,  Const.  linL  7th  ed.  p.  163; 
Tick  Wo  V.  Hopkins,  118  U.  S.  366,  30 
L.  ed.  220,  6  Sap.  Ct.  Rep.  1064;  United 
States  y.  Grimaud,  220  U.  S.  506, 
56  L.  ed.  563,  31  Sup.  Ct.  Rep.  480; 
Schaeslein  y.  Cabaniss,  135  CaL  466,  56 
LJLA.  733,  87  Am.  St.  Rep.  122,  67  Pac. 
755;  Bed  «C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture,  222  U.  S.  380,  56  L.  ed.  240, 
32  Sup.  Ct  Bep.  152;  Dowling  v.  Lanca- 
shire W  Co.  92  Wis.  63,  31  L.B.A.  112, 
65  N.  W.  738;  State  ex  rel.  Adams  v. 
Burdge,  95  Wis.  397,  37  L.B.A.  157,  60 
Am.  St.  Rep.  123,  70  N.  W.  347;  Harmon 
y.  State,  66  Ohio  St.  249,  58  L.R.A.  618, 
64  N.  £.  117;  Matthews  v.  Murphy,  23 
Ky.  L.  Bep.  750,  54  L.B.A.  415,  63  S.  W. 
785. 

The  statute  attempts  to  confer  upon 
the  Michigan  Securities  Commission  ju- 
dicial powers.  It  is,  therefore,  in  viola- 
tion of  the  Constitution  of  the  state  of 
Michigan. 

Chandler  v.  Nash,  5  Mich.  409;  An- 
drews y.  Judge  of  Probate,  74  Mich.  278, 
41  N.  W.  923;  Boot  y.  Barnes,  1  Mich. 
37;  6  Qyc.  753. 

Mr.  Justice  McKwina>  after  stating 
the  case  as  above,  delivered  the  opinion 
of  the  court: 

The  statute  of  Michigan  is  the  same 
as  the  statutes  of  South  Dakota  and 
Ohio,  and  our  reply  to  the  attacks  made 
upon  it  might  be  rested  upon  our  discus- 
sion of  those  statutes. 

But  in  the  present  case,  as  we  have 
said  elsewhere,  the  arguments,  while 
fundamentally  the  same,  are  in  some  re- 
spects more  circumstantial.  Ail  the  sup- 
posed consequences  of  the  law  are 
dilated  upon — ^wherein,  as  it  is  contend- 
ed, it  meddles  with  or  burdens  a  business 
asserted  to  be  legitimate,  wherein  it  pro- 
hibits or  gives  power  to  an  executive 
officer  to  arbitrarily  prohibit  such  busi- 
ness, and  wherein  it  confuses  legislative 
and  executive  powers,  and  in  these  ways 
and  other  ways,  as  it  is  further  contend- 
ed, transgresses  the  Constitution  of  the 
United  States.  Many  cases  are  cited  to 
support  the  contentions  and  publicists 
are  avouched  to  the  same  end.  In  our 
discussion  we  cannot  be  as  elaborate  in 
details  as  counsel,  nor  is  it  necessary. 
There  are  certain  outside  propositions 
upon  which  all  others  may  be  regarded 
as  dependent.  These  propositions  were 
considered  in  the  other  cases  and  we  need 
now  only  supplement  what  was  there 
said. 


The  appellants  justify  the  law  by  the 
police  power  of  the  state  and  its  com- 
prehensive reach.  Beplying,  appellees 
urge  against  it  the  limitations  of  the  14th 
Amen^ent  [585]  and  the  national 
supremacy  over  interstate  commerce; 
and  applying  the  14th  Amendment,  assert 
in  many  ways  (we  select  one  and  upon  it 
the  changes  are  rung)  that  the  issue  of 
the  securities  "is  in  effect  the  making  of 
contracts  proper  and  necessary  and 
essential'  to  the  pursuit  of  lawful  liveli- 
hoods or  avocations,"  and  cannot  be 
<<inade  the  subject  of  discretionary 
executive  Mcense,''  controlling  thereby 
individual  transactions. 

The  assertion  encounters  immediately 
many  cases  in  which  laws  have  been 
sustained  limiting  the  making  of  con- 
tracts and  regulating  business  through 
executive  agencies  and  necessarily  con- 
trolling individual  transactions.  Lideed, 
there  are  too  many  for  even  marginal 
citation.  They,  however,  are  attempted 
to  be  distinguished  or  restricted.  It  is 
said  by  counsel  that  they  ''deal  with  ad- 
ministrative control  over  matters  of  pub- 
lic right  or  public  grant  or  existing  at 
public  sufferance."  And  it  is  admitted 
that  ''the  legislature  may  deal  drastically 
with  many  matters  of  private  right,  to 
prevent  or  redress  individual  wrongs." 
It  is  further  admitted  that  "drastic  rem- 
edies may  be  prescribed  by  law  [Italics 
ours]  for  evils  deemed  by  the  legislature 
to  require  them."  Excluding  the  propo- 
sition so  expressed  from  application  to 
the  Michigan  law,  it  is  insisted  that  the 
business  to  which  it  applies  "neither  re- 
quires nor  justifies,  nor  is  susceptible  of, 
administrative  or  executive  control  for 
the  purpose  of  preventing  a  wrong  or 
injury  by  one  individual  to  another." 
Of  course,  the  implication,  if  not  the 
direct  assertion,  is  that  the  business  of 
dealing  in  securities  has  not  that  char- 
acter. Neither  the  principle  nor  the 
assertion  is  very  tangible.  The  first  inci- 
dence of  any  evil  from  a  business  or  con- 
duct is  upon  some  individual,  and 
through  the  individual  (let  us  say  indi- 
viduals, for  necessarily  there  are  more 
than  one)  upon  the  community;  nor  can 
it  be  affected  in  any  other  way.  Be- 
sides, it  is  for  the  state  to  judge  in  such 
circumstances,  and  the  judgment  and  its 
[586]  execution  would  have  to  be  palpa- 
bly arbitrary  to  justify  the  intei^erence 
of  the  courts.  Counsel,  indeed,  frank- 
ly concedes  the  evil  of  "get-rich-quick" 
schemes  and  quotes  the  banking  commis- 
sioner of  the  state  of  Kansas  for  the 
statement  that  the  'Blue  Sky"  Law  of 
that  state  had  saved  the  people  of  the 
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state  $6,000,000  since  its  enaetment,  and 
that  between  1,400  and  1,500  companies 
had  been  investigated  by  the  depart- 
ment and  less  than  400  of  the  number 
granted  permits  to  sell  securities  in  the 
state.  Counsel  also  quotes  the  confidence 
of  the  commissioner  in  the  efficacy  of 
the  law,  and  that  it  will  ''eventually 
result  in  the  regulation  and  supervision 
of  all  kinds  of  companies  in  the  same 
manner  as  banks  are  now  regulated  and 
supervised.^ 

Against  this  statement,  however,  coun- 
sel cites  the  view  expressed  by  the 
British  Board  of  Trade  of  the  inexpedi- 
ency of  an  official  investigation  ''into  the 
soundness,  good  faith,  and  prospects''  of 
companies.  Upon  this  difference  in 
views  we  are  not  called  upon  to  express 
an  opinion,  for,  as  we  have  said,  the 
judgment  is  for  the  state  to  make,  and 
in  the  belief  of  evils  and  the  necessity 
for  their  remedy  and  the  manner  of 
their  remedy  the  state  has  determined 
that  the  business  of  dealing  in  securities 
shall  have  administrative  supervision, 
and  twenty-six  states  have  expressed 
like  judgments. 

Much  may  be  said  against  these  judg- 
ments, as  much  has  been  said,  and  deci- 
sions of  the  courts  have  been  cited 
against  them.  We  are  not  insensible  to 
the  strength  of  both,  but  we  cannot  stay 
the  hands  of  government  upon  a  con- 
sideration of  the  impolicy  of  its  legisla- 
tion. Every  new  regulation  of  business 
or  conduct  meets  challenge,  and,  of 
course,. must  sustain  itself  against  chal- 
lenge and  the  limitations  that  the  Con- 
stitution imposes.  But  it  is  to  be  borne 
in  mind  that  the  policy  of  a  state  and 
its  expression  in  laws  must  vary  with 
circumstances.     And  this  capacity  for 

Sowth  and  adaptation  we  said,  through 
r.  Justice  [587]  Matthews,  in  Hurta- 
do  T.  California,  110  U.  S.  516,  530,  28 
L.  ed.  232,  237,  4  Sup.  Ct.  Rep.  Ill, 
292,  is  the  "peculiar  boast  and  excellence 
of  the  common  law.^  It  may  be  that 
constitutional  law  must  have  a  more 
fixed  quality  than  customary  law,  or,  as 
was  said  by  Mr.  Justice  Brewer,  in  Mul- 
ler  V.  Oregon,  208  U.  S.  412,  420,  52  L. 
ed.  551,  555,  28  Sup.  Ct.  Rep.  324,  13 
Ann.  Cas.  957,  that  "it  is  the  peculiar 
value  of  a  written  constitution  that  it 
places  in  unchanging  form  limitations 
upon  legislative  action."  This,  however, 
does  not  mean  that  the  form  is  so  rigid 
as  to  make  government  inadequate  to 
the  changing  conditions  of  life,  prevent- 
ing its  exertion  except  by  amendments 
to  the  organic  law.  We  may  feel  the 
difficulties  of  the  new  applications  which 
•1  Ij.  ed. 


are  invoked,  the  strength  of  the  eonten- 
tions  and  the  arguments  which  support 
or  oppose  them,  but  our  surest  recourse 
is  in  what  has  been  done,  and  in  the 
pending  caee  we  have  analogies  if  not 
exact  examples  to  guide  us.  So  guided 
and  so  informed,  we  think  the  statute 
under  review  is  within  the  power  of  the 
state.  It  burdens  honest  business,  it  is 
true,  but  burdens  it  only  that,  under  its 
forms,  dishonest  business  may  not  be 
done.  This  manifestly  cannot  be  accom- 
plished by  mere  declaration;  there  must 
be  conditions  imposed  and  provision 
made  for  their  performance.  Expense 
may  thereby  be  caused  and  inconven- 
ience, but  to  arrest  the  power  of  the 
state  by  such  considerations  would  make 
it  impotent  to  discharge  its  function.  It 
costs  something  to  be  governed. 

But  counsel  say  that  the  conditions 
imposed  either  are  not  adequate  to  such 
purpose  or  transcend  what  is  necessary 
for  it.  Indeed,  it  is  asserted  that  the 
statute  has  not  that  purpose,  "but  rather 
to  prevent  financial  loss."  The  asser- 
tion is  against  the  declaration  of  the 
title  of  the  statute  and  against  the  words 
of  its  body,  and  cannot  be  justified  by 
assigning  to  it  the  purpose  of  the  law 
which  it  amends;  nor  can  we  assent  to 
the  contention  that  such  purpose,  muist 
be  inferred  from  §  8  or  other  provisions 
which  point,  it  is  said,  to  the  probabil- 
ity of  financial  loss,  not  fraud.  The  act 
must  be  considered  from  its  declared 
[588]  purpose  and  as  a  whole,  not  from 
detached  portions  which  can  be  easily 
overwhelmed  when  assigned  a  false  char- 
acter. 

It  is,  however,  said  that,  assuming  the 
statute  have  such  purpose,  the  fraud  re- 
ferred to  is  not  a  proper  object  for  the 
police  power,  and  it  is  asked,  "Can  the 
occasional  fraud,  that  fraud  which  arises 
in  the  individual  transaction,  justify  a 
law  regulating  the  business  of  which  the 
single  transaction  is  a  partf  Or  must 
it  be  fraud  which  is  incidental  to  the 
business, — a  fraud  which  the  business  it- 
self, from  its  character  and  the  manner 
in  which  it  is  generally  conducted,  in- 
vites and  encourages  f  And,  quoting 
from  People  ex  rel.  Tjrroler  v.  Warden, 
157  N.  Y.  116,  43  L.R.A.  264,  68  Am.  St. 
Rep.  763,  51  N.  E.  1006 :  "It  U  a  novel 
legislation,  indeed,  that  attempts  to  take 
away  from  all  the  people  the  right  to 
conduct  a  business  because  there  are 
wrongdoers  in  it."  To  the  latter  we  say 
the  right  to  do  business  is  not  taken 
away;  the  other  we  have  already  an- 
swered and  need  only  add  that  we  can- 
not, upon  such  considerations,  limit  the 
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power  of  the  state.  The  state  must 
adapt  its  legislation  to  evils  as  they  ap- 
pear, and  is  not  helpless  because  of 
their  forms. 

Engel  V.  O'MaUey,  219  U.  S.  128,  55  L. 
ed.  128,  31  Sup.  Ct  Rep.  190,  was  not 
decided  because  fraud  was  incidental  to 
the  business  of  banking  by  individuals 
or  partnerships,  but  because  fraud  could 
be  practised  in  it,  and  that  hence  it 
could  be  licensed.  Nor  was  it  decided  in 
Allen  V.  Riley,  203  U.  S.  347,  51  L.  ed. 
216,  27  Sup.  Ct.  Rep.  95,  8  Ann.  Cas. 
137,  that  the  transfer  of  patent  rights 
was  of  itself  illegal,  or  that  any  par- 
ticular transfer  would  be  deceptive,  but 
that  some  transfers  might  be;  and  so  a 
statute  of  Kansas  which  required  any 
person  selling  or  offering  to  sell  such 
rights  to  conform  to  certain  require- 
ments was  declared  valid.  Nor  did  we 
hesitate  to  hold  valid  the  regulation  of 
the  business  of  emplo3rment  agencies. 
It  was  a  lawful  business  and  would  not 
in  instances  be  injuriously  conducted; 
but  in  instances  it  might  be,  and  because 
it  might  be,  with  injurious  consequences, 
its  regulation  was  provided.  This  court 
sustained  [589]  the  regpilation  and  the 
condition  that  it  was  to  be  enforced  ac- 
cording to  the  legal  discretion  of  a  com- 
missioner. Brazee  v.  Michigan,  241  U. 
S.  340,  60  L.  ed.  1034,  36  Sup.  Ct.  Rep. 
561.  See  also  Brodnaz  v.  Missouri,  219 
U.  S.  285,  55  L.  ed.  219,  31  Sup.  Ct. 
Rep.  238.  Other  cases  might  be  cited 
of  similar  import. 

It  may  be  that  there  are  better  ways 
to  meet  the  evils  at  which  the  statute  is 
directed,  and  counsel  have  felt  it  in- 
cumbent upon  them  to  suggest  a  better 
way.  We  can  only  reply  that  it  is  not 
our  function  to  decide  between  measures, 
and,  upon  a  comparison  of  their  utility 
and  adequacy,  determine  their  legality. 

The  contentions  upon  the  discrimina- 
tions of  the  statute  we  rest  upon  the 
comment  made  on  like  contentions  in  the 
other  cases.  A  special  emphasis,  how- 
ever, is  put  by  appellees  upon  the  adop- 
tion by  the  Commission  of  ''so-called 
'standard  manuals  of  investment.' "  The 
adoption  of  these  manuals,  it  is  said,  is 
justified  by  the  Commission  under  §  3, 
which  enumerates  the  securities  that  are 
exempt  from  the  law,  among  others,  "(h) 
securities  which  are  listed  in  any  stand- 
ard manual  of  information  approved 
by  said  Commission."  The  provision 
is  attacked  as  "  Hhe  Michigan  idea'  of 
providing  an  easy  way  out  of  the  act  at 
all  times."  And  further:  "It  is  not  so 
much  an  exemption  of  existing  standard  | 
securities  as  a  working  exemption  avail- 
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able  for  new  offerings  to  be  listed  as 
issued."  And  again:  "It  is  to  be  a 
permanent  means  of  exempting  new 
securities  from  the  act."  Even  this,  it 
is  asserted,  is  not  all  of  the  power  that 
is  given  for  discrimination,  for  it  is 
pointed  out  that  the  Commission  may 
call  for  additional  information  than 
that  contained  in  the  manuals,  and  may, 
pending  the  filing  of  the  information, 
suspend  the  sale  of  the  securities,  and 
may  also  suspend,  either  temporarily  or 
permanently,  the  sale  of  any  securities 
listed  in  such  manuals  after  a  hearing 
upon  notice,  if  the  Commission  shall  find 
that  the  sale  of  such  securities  would 
work  a  fraud  upon  the  purchasers  there- 
of. 

[500]  The  exemption  and  the  provi- 
sion are  declared  to  be  unconstitutional, 
and  it  seems  to  be  intimated  that  in  the 
flexibility  of  what  is  considered  their 
subterfuge  a  vicious  character  is  not 
only  given  to  the  act,  but  constituted  its 
inducement,  and  therefore  brings  the  act 
down  with  it,  for  without  it,  it  is  insist* 
ed,  the  statute  would  not  have  been 
enacted.  We  cannot  agree  either  to 
the  characterization  of  the  provision  or 
its  effect.  The  first  would  attribute  a 
sinister  purpose  to  the  legislation  of 
which  there  is  no  indication;  the  sec- 
ond would  give  too  much  importance  to 
a  subordinate  provision,  one  that  is  only 
ancillary  or  convenient  to  the  main  pur- 
pose. 

The  contentions  based  on  the  exemp- 
tion and  provision  are  a  part  of  that 
which  accuses  the  law  of  conferring  arbi- 
trary discretion  upon  the  Commission, 
and  committing  to  its  will  the  existence 
or  extinction  of  the  business.  The 
accusation  is  formidable  in  words,  but  it 
is  the  same  that  has  been  made  many 
times.  It  is  answered  by  the  comment 
and  the  cases  cited  in  the  opinion  in  the 
other  cases.  Besides,  we  repeat,  there 
is  a  presumption  against  wanton  action 
by  the  Commission,  and  if  there  should 
be  such  disregard  of  duty,  a  remedy  in 
the  courts  is  explicitly  given,  and  if  it 
were  not  given  it  would  necessarily  be 
implied. 

Objection  is  made  that  the  title  of  the 
act  does  not  indicate  its  provisions,  and 
that  the  act  hence  violates  the  Consti- 
tution of  Michigan.  The  objection  is 
untenable  and  does  not  call  for  particu- 
lar notice. 

Answer  to  the  contention  that  the  stat- 
ute is  an  interference  with  interstate 
commerce  we  leave  to  our  opinion  in  Nos. 
438,  439,  and  440  [242  U.  S.  539,  ante, 
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Decree  reversed  and  cause  remanded 
for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Justice  McBeynoldi  dissenta 


[5911     VICTOR    HERBERT,    Harry    B. 
Smith,  et  al.,  PetitioDert, 
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8HANLEY  COMPANY.     (No.  427.) 


JOHN  CHURCH  COMPANY,  Petiiioaer, 

V. 

HILUARD  HOTEL  COMPANY  and  Heori 
de  Martini.     (No.  433.) 

(8m  a  C.  Reporter's  •L  601-606.) 

Oopyrlcht  —  In  musical  oompoalUon  — 
Infringeuient  —  performanoe  for  prof- 
It. 

The  performance  in  a  restaurant  or 
hotel  dining  room,  by  persons  employed*  by 
the   prc^rietor,   of   a   copyrighted   musical 


composition,  for  the  entertainment  of  pa- 
trons, without  charge  for  admission  to  hear 
it,  infringes  the  exclusive  right  of  the  owner 
of  the  copyright,  under  the  Act  of  March 
4,  1909  (35  8Ut.  at  L.  1075,  chap.  320, 
Comp.  SUt.  10J3,  §  0517),  §  1  (e),  to  per- 
form the  work  publicly  for  profit. 
I  For  other  ca8«8,  nee  Copyright,  III.  a.  la 
Dlcest  Sap.  Ct.  1008.1   "^^    *    '  "* 

[Nos.  427  and  433.] 

Argued  January  10,  1017.     Decided  Janu- 
ary 28,  1017. 

ON  WBIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Aj^eals  for 
the  Second  Cireuit  to  review  a  decree 
which  aflftrmed  a  decree  of  the  District 
Court  for  the  Southern  District  of  New 
York,  dismissing  the  bill  in  a  suit  for  the 
alleged  infringement  of  a  copyright, 
l^eversed  *  Alim 

ON  VrAlT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Cireuit  to  review  a  decree 
which,  on  a  second  appeal,  affirmed  a  de- 


Note.— What  is  a  prohibited  perform- 
ance  of  a  copyrighted  mnaical  com- 
poeitioiL 

The  copyright  laws  of  the  Unijted 
States  originally  gave  no  protection 
against  the  performance  of  a  copyright- 
ed musical  composition,  but,  by  the 
amendment  of  the  Act  of  January  6, 
1897,  to  U.  S.  Rev.  Stat.  §  4966,  there 
was  imposed  a  liability  in  damages  upon 
any  person  publicly  performing  or  repre- 
senting a  copyrighted  musical  composi- 
tion without  the  consent  of  the  pro- 
prietor. 

And  under  the  present  Copyright  Act 
(Act  of  March  4,  1909),  §  1,  the  owner 
of  a  musical  copyright  has  the  exclusive 
right  ''to  perform  the  copyrighted  work 
publicly  for  profit  if  it  be  a  musical 
composition  and  for  the  purpose  of  pub- 
lic performance  for  profit.''  Wilful  in- 
fringements for  profit  are  punishable  by 
fine  or  imprisonment  under  §  28  of  that 
act,  but  an  express  exception  is  made 
by  that  section  in  favor  of  performances 
of  musical  works  for  charitable  or. edu- 
cational purposes. 

Very  like  John  Chubch  Co.  v.  Hil- 
LURD  Hotel  Co.  is  the  case  of  Sarpy  v. 
Holland  [1908]  2  Ch.  198, 1  B.  R.  C.  769, 
where  it  was  held  that  the  permission 
given  by  a  printed  notice  on  a  copy- 
righted musical  composition  to  perform 
the  same  ''at  private  soirees  and  g^tui- 
tous  public  entertainments  without  fee 
or  license"  did  not  cover  a  performance 
in  the  fialoon  lounge  of  a  hotel  by  a 
band  hired  by  the  hotel  keeper  to  give 

musical  entertainments  on  three  even- 
•1  li.  ed. 


ings  of  each  week,  although  such  enter- 
tainments were  absolutely  free,  no  en- 
trance fee  being  charged,  no  collection 
made,  and  there  being  no  printed  pro- 
grams and  announcement  as  to  the  pieces 
that  were  to  be  played.  Cozens-Hardy, 
M.  B.,  with  whom  the  other  justices  con- 
curred, said:  "This  performance  was 
paid  for  by  Mr.  Holland,  the  publican, 
with  a  view  of  gain;  it  was  worth  his 
while  to  pay  16  shilliiigs  a  performance; 
it  was  obviously  part  of  the  means  by 
which  he  attracted  customers,  and  hoped 
to  gain  and  did  gain  a  profit  in  carrying 
on  the  business  of  an  hotel.  That  being 
so,  it  seems  to  me  impossible  to  conteiid 
that  this  was  a  performance  at  a  gra- 
tuitous public  entertainment." 

The  right  of  the  owner  of  a  eopyright,' 
under  U.  S.  Rev.  Stat.  §  4966,  as  amend- 
ed by  the  Act  of  January  6,  1897,  to 
protection  against  the  unauthorized  pub- 
lic performance  or  representation  of  a 
copyrighted  musical  composition,  is  not 
infringed  merely  because  an  actress,  in 
mimicking  the  singing  of  a  copyrighted 
song  by  another  actress,  sings  the 
chorus  of  such  song  as  the  vehicle  for 
the  imitation.  Bloom  v.  Nixon,  125  Fed. 
977.  The  court  said  that  what  are  being 
represented  are  the  peculiar  actions, 
gestures,  and  tones  of  the  imitated 
actress,  and  these  were  not  copjrrighted 
with  the  song,  and  could  not  be,  since 
they  were  the  subsequent  device  of 
other  minds;  that  it  is  the  personality 
imitated  that  is  the  subject  of  the  imi- 
tating act,  modified,  of  course,  by  the 
individuality  of  the  mimicking  actress; 
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cree  of  the  District  Ck>iirt  for  the  South- 
ern District  of  New  Xpi^>  dismissing  the 
bill  in  a  suit  for  the  aUeged  infringement 
of  a  copyright.    Reversed. 

See  same  ease  below,  in  No.  427,  143 
C.  C.  A.  460,  229  Fed.  340;  in  No.  433, 
on  first  appeal,  136  C.  C.  A.  639, 221  Fed. 
229,  on  second  appeal,  142  G.  C.  A.  667, 
228  Fed.  1021. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nathan  B^rkan  argued  the  cause, 
and,  with  Mr.  William  J.  Hughes,  filed 
a  brief  for  petitioners  in  No.  427: 

The  performance  of  the  vocal  number 
''Sweethearts"  in  the  defendant's  public 
restaurant,  given  as  a  part  of  the  opera- 
tion of  such  restaurant  business,  and  for 
the  purpose  of  attracting  patrons,  was  a 
public  performance  for  profit. 

Sarpy  v.  HoUand  [1908]  2  Ch.  198,  1 
B.  R.  C.  769,  77  L.  J.  Ch.  N.  S.  637,  99 
L.  T.  N.  S.  317,  24  Times  L.  R.  600; 
Pierce  v.  Milwaukee  &  St  P.  R.  Co.  23 
Wis.  387;  Weistblatt  v.  Bingham,  58 
Misc.  328,  109  N.  Y,  Supp.  546;  Wall  v. 
Taylor,  L.  R.  II  Q.  B.  Div.  102,  52  L.  J. 
Q.  B.  N.  S.  558,  31  Week.  Rep.  712. 


The  Copyright  Law,  in  §  28,  expressly 
specifies  in  what  instances  musical  works 
may  be  freely  performed ;  hence,  no  con- 
struction of  the  law  should  prevail  which 
would  permit  any  unauthorized  perform- 
ances except  those  expressly  enumer- 
ated. 

By  the  separate  publication  of  the 
Tocal  number  ''Sweethearts,"  containing 
one  copyright  notice  which  correctly 
states  the  year  when  both  the  entire 
opera  and  the  s^arate  number  were 
copyrighted,  and  the  name  of  the  pro- 
prietor of  both  copyrights,  all  rights  se- 
cured by  the  copyright  in  the  entire 
opera,  including  the  dramatic  perform- 
ing right,  are  preserved  with  respect  to 
the  vocal  number. 

West  Pub.  Co.  V.  Edward  Thompson 
Co.  100  C.  C.  A.  303,  176  Fed.  833. 

The  opera  "Sweethearts"  is  a  drama 
within  the  meaning  of  §  1,  subdivision 
(d).  of  the  Copyright  Act  of  1909. 

Drone,  Copyright,  p.  589;  lolanthe 
Case,  15  Fed.  442. 

The  public  performance  of  a  dramatic 
work  in  any  manner  whatsoever  is  an 


that  the  <§Qfid-iMtb  ^^  ^<^^  mimicry  is 
an  essential  element;  and  that  if  it  ap- 
peared that  the  imitation  was  a  mere  at- 
tempt to  evade  the  owner's  copyright,  the 
singer  would  probably  be  prohibited 
from  doing  in  a  roundabout  way  what 
could  not  be  done  directly;  but  that 
where,  as  here,  it  was  clearly  established 
that  the  imitation  was  in  good  faith, 
and  that  the  repetition  of  the  chorus  was 
an  incident  due  solely  to  the  fact  that 
the  stage  business  and  the  characteristics 
imitated  were  inseparably  connected 
with  the  particular  words  and  music,  the 
performance  was  not  forbidden  by  either 
the  spirit  or  the  letter  of  the  Copyright 
Act. 

The  singing  of  a  copyrighted  song  m 
its  entirety,  with  its  musical  accompani- 
ment, cannot,  however,  be  justified  under 
the  Act  of  March  4, 1909,  §  1,  which  gives 
the  owner  of  a  copyrighted  musical  com- 


it  publicly  for  profit,  on  the  theory  that 

such  performance  was  the  mere  mimic- 

ing  of  another  singer.    Qreen  v.  Luby, 

177  Fed.  287.    The  court  said :  "I  am  not 

satisfied  that,    in    order    to    imitate  a 

singer,  it  is  necessary  to  sing  the  whole 

of  a  copyrighted  song.    'The  mannerisms 

of  the  artist  impersonated,'  to  use  the 

language  of  the  defendant's  brief,  may 

be  shown  without  words,  and  if  some 

words  are  absolutely  necessary,  still  a 

whole  song  is  hardly  required;  and  if  a '  T.  Supp.  487. 

51S 


whole  song  is  required,  it  is  not  too  much 
to  say  that  the  imitator  should  select  for 
impersonation  a  singer  singing  something 
else  than  a  copyrighted  song."  Bloom  v. 
Nixon,  supra,  was  distinguished  on  the 
ground  that  in  that  case  the  chorus 
only  of  the  copyrighted  song  was  sung. 
Referring  to  Green  v.  Minzensheimer, 
177  Fed.  286,  where  a  preliminary  in- 
junction to  restrain  an  actress  from  sing- 
ing without  musical  accompaniment  one 
verse  and  chorus  of  a  copyrighted  song 
in  imitation  of  another  actress  was  re- 
fused, the  court  said  that  that  case  was 
distin^ishable  because  the  defendant 
there  imitated  the  singer  without  musical 
accompaniment,  and  that  the  testimony 
as  to  just  what  she  did  was  not  clear. 
It  might  further  be  noticed  that  in  the 
Minzensheimer  Case  the  owner  of  the 
copyright  was  not  a  party  to  the  ac- 
tion. 


position  the  exclusive  right  to  perform.  ^^  A  moving  picture  reproduction,  of  a 


musical  play,  without  music,  does  not  in- 
fringe the  right  of  the  composer  of  the 
music  for  the  lyrics  in  such  play,  where 
the  liberetto  was  adapted  from  a  foreign 
play  by  one  author,  the  lyrics  were 
written  by  another,  and  a  third  wrote 
the  music  for  the  lyrics,  and  where  the 
copyrighted  book  contains  only  the  ]3rric8 
and  the  music,  and  the  owners  of  the 
libretto  have  licensed  the  moving  picture 
production.     Herbert  v.  Fields,  152  N. 
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infringement  if  such  performance  is  un- 
authorized. 

New  York  v.  Eden  Musee  American 
Go.  102  N.  Y.  593,  8  N.  E.  40;  RusseU  v. 
Smith,  L.  R.  12  Q.  B.  217, 17  L.  J.  Q.  B. 
N.  8.  225,  12  Jur.  N.  S.  723. 

Publication  and  sale  of  a  musical 
composition  does  not  deprive  the  author 
of  the  exclusive  right  of  representing  or 
performincf  it. 

ChappelT  V.  Boosey,  L.  R.  21  Ch.  Div. 
232,  51  L.  J.  Ch.  N.  S.  625,  46  L.  T.  N.  S. 
854,  30  Week.  Rep.  733,  9  Eng.  RuL  Cas. 
890. 

Mr.  Levi  Oooke  argued  the  cause,  and 
Messrs.  Abraham  S.  Gilbert  and  Francis 
Gilbert  filed  a  brief  for  respondent  in 
Ko.  427: 

The  vocal  number  "Sweethearts"  is 
xiot  a  dramatico-musical  composition. 

Puller  V.  Blackpool  Winter  Gardens  & 
Pavilion  Co.  [1895]  2  Q.  B.  429. 

The  performance  complained  of  was 
not  a  performance  for  profit  within  the 
purview  of  the  Copyright  Law. 

People  V.  Martin,  137  N.  Y.  Supp.  677; 
People  V.  Wacke,  77  Misc.  196, 137  N.  Y. 
Supp.  652;  People  v.  Royal,  23  App.  Div. 
258,  48  N.  Y.  Supp.  742. 

Mr.  Louis  J.  Vorhaus  argued  the  cause, 
and,  with  Messrs.  Moses  H.  Grossman 
and  William  Grossman,  filed  a  brief  for 
petitioner  in  No.  433: 

The  performance  complained  of  was  a 
public  performance. 

Brady  v.  Daly,  175  U.  S.  148,  44  L.  ed. 
109,  20  Sup.  Ct.  Rep.  62;  23  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  189-191;  People  ex 
rel.  McMnster  v.  Niagara  County,  4  Hill, 
20;  Cross  v.  Long  Island  Loan  &  T.  Co. 

75  Hun,  533,  27  N.  Y.  Supp.  495 ;  Sarpy 
V.  Holland  [1908]  2  Ch.  198,  1  B.  R.  C. 
769,  99  L.  T.  317,  24  Times  L.  R.  600; 
Weistblatt  v.  Bingham,  58  Misc.  328, 109 
N.  Y.  Supp.  545. 

A  hotel  or  inn  is  a  public  house,  a 
place  of  public  entertainment. 

Black's  Law  Diet,  title  "Hotel,"  22 
Cyc.  1074;  People  v.  Jones,  54  Barb. 
311 ;  People  v.  Drum,  127  App.  Div.  241, 
110  N.  Y.  Supp.  1096. 

A  performance  at  a  hotel  is  more 
properly  characterized  as  public  than 
that  at  a  theater,  since  admission  to  the 
former  must  be  permitted  to  any  proper 
applicant,  while  as  to  the  latter  a  ticket 
of  admission  constitutes  merely  a  re> 
vocable  license. 

Collister  v.  Hayman,  183  N.  Y.  250,  1 
KR.A.(N.S.)  1188,  111  Am.  St.  Rep.  740, 

76  N.  E.  20,  5  Ann.  Cas.  344. 

The  performance  complained  of  was 
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a  performance  for  profit  within  the  pur- 
view of  the  Copyright  Act. 

Mr.  Charles  J.  Oampbell  argued  the 
cause,  and,  with  Messrs.  Frank  A.  K. 
Boland  and  Levi  Cooke,  filed  a  brief  for 
respondents  in  No.  433: 

The  march  ''From  Maine  to  Oregon*^ 
is  a  musical  composition  as  distinguished 
from  a  dramatico-musical  composition, 
the  copyright  of  which  is  infringed  only 
by  pubHc  performance  for  profit 

Bowker:  Copyright,  p.  177;  Daly  v. 
Palmer,  6  Blatchf.  256,  Fed.  Cas.  Ko. 
3,552;  Fuller  v.  Bemis,  50  Fed.  926; 
Barnes  v.  Miner,  122  Fed.  480. 

The  performance  complained  of  was 
not  a  performance  for  profit  within  the 
purview  of  the  Copyright  Act. 

White-Smith  Music  Pub.  Co.  v.  Apollo 
Co.  209  U.  S.  1,  52  L.  ed.  655,  28  Sup. 
Ct.  Rep.  319,  14  Ann.  Cas.  628;  People 
V.  Martin,  137  N.  Y.  Supp.  677;  People  v. 
Wacke,  77  Misc.  196,  137  N.  Y.  Supp. 
652;  People  v.  Royal,  23  App.  Div.  258, 
48  N.  Y.  Supp.  742. 

Mr.  Justice  Holmea  delivered  the  opin* 
ion  of  the  court: 

These  two  cases  present  the  same  ques- 
tion :  whether  the  performance  of  a 
copyrighted  musical  composition  in  a 
restaurant  or  hotel  without  charge  for 
admission  to  hear  it  infringes  the  ex- 
clusive right  of  the  owner  of  the  copy- 
right to  perform  the  work  publicly  for 
frofit.  Act  of  March  4,  1909,  chap.  320, 
1  (e),  35  Stat,  at  L.  1075,  Comp.  Stat 
1913,  §  9517.  The  last-numbered  case 
was  decided  before  the  other  and  may 
be  stated  first.  The  plaintiff  owns  the 
<^P3^i?ht  ef  a  lyric  comedy  in  which  is  a 
march  called  ''From  Maine  to  Georgia." 
It  took  out  a  [594]  separate  copyright 
for  the  march  and  published  it  separate- 
ly. The  defendant  hotel  company  caused 
this  march  to  be  performed  in  the  dining 
room  of  the  Vanderbilt  Hotel  for  the 
entertainment  of  guests  during  meal 
times,  in  the  way  now  common,  by  an 
orchestra  employed  and  paid  by  the 
company.  It  was  held  by  the  circuit 
court  of  appeals,  reversing  the  decision 
of  the  district  court,  that  this  was  not  a 
performance  for  profit  within  the  mean- 
ing of  the  act.  136  C.  C.  A.  639,  221  Fed. 
229. 

The  other  case  is  similar  so  far  as  the 
present  discussion  is  concerned.  The 
plaintiffs  were  the  composers  and  own- 
ers of  a  comic  opera  entitled  ''Sweet-^ 
hearts,"  containing  a  song  of  the  same 
title  as  a  leading  feature  in  the  perform- 
ance. There  is  a  copyright  for  the  opera 
and  also  one  for  the  song,,  which  lis  pu}>- 
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lished  and  sold  separately.  This  the 
Shanley  Company  caused  to  be  sung  by 
professional  singers,  upon  a  stage  in  its 
restaurant  on  Broadway,  accompanied 
by  an  orchestra.  The  district  court, 
after  holding  that  by  the  separate  publi- 
cation the  plaintiffs'  rights  were  limited 
to  those  conferred  by  the  separate  copy- 
right,— ^a  matter  that  it  will  not  be  neces- 
sary to  discuss, — followed  the  decision  in 
136  C.  C.  A.  639,  221  Fed.  229,  as  to 
public  performance  for  profit.  222  Fed. 
344.  The  decree  was  affirmed  by  the 
circuit  court  of  appeals.  143  C.  C.  A. 
460,  229  Fed.  340. 

If  the  rights  under  the  cop3rright  are 
infringed  only  by  a  performance  where 
money  is  taken  at  the  door,  they  are  very 
imperfectly  protected.  Performances 
not  different  in  kind  from  those  of  the 
defendants  could  be  given  that  might 
compete  with  and  even  destroy  the  suc- 
cess of  the  monopoly  that  the  law  in- 
tends the  plaintiffs  to  have.  It  is  enough 
to  say  that  there  is  no  need  to  construe 
the  statute  so  narrowly.  The  defend- 
ants' performances  are  not  eleemosy- 
nary. They  are  part  of  a  total  for  which 
the  public  pays,  and  the  fact  that  the 
price  of  the  whole  is  attributed  to  a 
particular  item  which  those  present  are 
[595]  expected  to  order  is  not  import- 
ant. It  is  true  that  the  music  is  not  the 
sole  object,  but  neither  is  the  food,  which 
probably  could  be  got  cheaper  elsewhere. 
The  object  is  a  repast  in  surroundings 
that  to  people  having  limited  powers  of 
conversation,  or  disliking  the  rival  noise, 
give  a  luzlirious  pleasure  not  to  be  had 
from  eating  a  silent  meaL  If  music  did 
not  pay,  it  would  be  given  up.  If  it  pays, 
it  pays  out  of  the  public's  pocket. 
Whether  it  pays  or  not,  the  purpose  of 
employing  it  is  profit,  and  that  is 
enough. 

Decree  reversed. 


BOARD  OP  TRUSTEES  OP  THE  SE- 
VILLETA  DB  LA  JOYA  GRANT,  etc., 
Plff.  in  Err., 

V. 

BOARD  OF  TRUSTEES  OF  THE  BELEN 
LAND  GRANT. 

(See  S.  C.  Reporter's  ed.  595-600.) 

Private  land  claims  —  Jurisdiction  -^ 
adjudlcatlnfc  private  rlf^hts  ^  effect 
of  congressional  couflrmatlon  ^ 
boundaries. 

.  1.  Jurisdiction  to  establish  as  a  com- 
mon boundary  between  two  Mexican  grants, 
a  line  which  reduced  the  area  of  that  one 
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of  Ruch  grants  which  had  been  confirmed  by 
Congress  and  patented  long  before  the  en- 
actment of  the  Act  of  March  3,  1891  (20 
Stat,  at  L.  854,  chap.  539),  creating  the 
court  of  private  land  claims,  was  denied  to 
that  court  by  the  proviaiona  of  §§  8,  13,  of 
that  act,  that  confirmation  by  that  court 
shall  not  include  any  land  "that  shall  have 
been  disposed  of  bv  the  United  States/'  nor 
have  "any  effect  other  or  further  than  as  a 
release  of  all  claim  of  title  by  the  United 
States,"  and  that  "no  private  right  of  any 
person  as  between  himself  and  other  claim- 
ants or  persons"  shall  be  "in  any  manner 
affected  thereby,"  and  that  all  proceedings 
and  rights  shall  be  conducted  and  decideil 
subject  to  the  restrictions  that  no  claim 
shall  be  allowed  for  any  land,  the  right  to 
which  has  been  acted  upon  and  decided  by 
Congress,  and  that  no  proceedings,  decree, 
or  act  shall  conclude  or  affect  tiie  private 
rights  of  persons  as  between  each  other,  but 
shall  be  conclusive  of  all  rights  as  between 
the  United  States  and  all  persons  claiming 
any  interest  or  right  in  sucn  lands. 
[For  other  cases,  see  Private  Land  Claims, 
III.  a,  in  Digest  Sup.  Ct.  1908.] 

Private  land  dalniB  <—  Jurisdiction  — 

consent. 

2.  Consent  on  the  part  of  the  owners  of 
a  Mexican  grant  confirmed  by  Congress 
could  confer  no  jurisdiction  upon  the  court 
of  private  land  claims,  in  contravention  of 
the  prohibitions  of  the  Act  of  March  3,  1891 
(26  Stat,  at  L.  854,  chap.  639),  §§  8,  13,  to 
reduce  the  area  of  such  grant,  or  to  make 
any  decision  respecting  its  boundaries  that 
would  affect  private  r&hts  in  such  grant. 
[For  other  cases,   see   Private  Land  Claims^ 

111.  a,  in  Digest  Sup.  Ct.  1908.] 

[No.  129.] 

Argued  December  22,  1916.    Decided  Janu- 
ary 22,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Mexico  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Socorro  County,  in  that 
state,  in  favor  of  defendant  in  an  action 
in  ejectment.     Affirmed. 

See  same  case  below,  20  N.  M.  146, 146 
Pac.  959. 
The  facts  are  stated  in  the  opinion. 

Mr.  Keill  B.  Field  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error : 

The  court  of  private  land  claims  had 
undoubted  jurisdiction  of  the  original 
petition  of  Felipe  Peralta  and  Tomas 
Cordoba  for  the  confirmation  of  the  La 
Joya  land  grant. 

Brougham  v.  Oceanic  Steam  Nav.  Co. 

126  C.  C.  A.  321,  205  Fed.  857;  Territory 

V.  Delinquent  Taxpayers,  12  N.  M.  62, 

73  Pac.  621 ;  Ainsa  v.  United  States,  161 

U.  S.  208,  40  L.  ed.  673, 16  Sup.  Ct.  Rep. 

544;  Ely  v.  United  Stotee,  171  U.  S.  220, 
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43  L.  ed.  142,  18  Sup.  Ct.  Rep.  840; 
Arivaea  Land  &  Cattle  Co.  v.  United 
Stotes,  184  U.  S.  649,  46  L.  ed.  731,  22 
Sup.  Ct.  Bep.  525;  United  States  v.  Coe, 
166  U.  S.  76,  39  L.  ed.  76,  15  Sup.  Ct. 
Brai.  16. 

That  court  also  had  jurisdiction  to 
hear  and  adjudicate  the  objections  filed, 
and  to  order  the  resurvey. 

Richardson  t.  Ainsa,  218  U.  S.  289,  54 
L.  ed.  1044,  31  Sup.  Ct.  Rep.  23;  Ainsa 
V.  New  Mexico  &  A.  R.  Co.  175  U.  S.  76, 
79,  80,  90,  44  L.  ed.  78,  80,  84,  20  Sup. 
Ct  Rep.  28;  United  States  v.  Coe,  155 
U.  S.  76,  39  L.  ed.  76,  15  Sup.  Ct.  Rep. 
16;  United  States  v.  Green,  185  U.  S. 
266,  46  L.  ed.  898,  22  Sup.  Ct.  Rep.  640. 

It  is  obvious  that  the  owners  of  the 
Belen  grant  invoked  the  exercise  of  ju- 
dicial power  when  they  asked  that  court 
to  correct  the  alleged  error  in  the  lo- 
cation of  the  boundary  by  the  survey. 
The  survey  was  a  ministerial  act,  to  be 
earned  forward  in  execution  of  the  de- 
cree of  confirmation,  and  the  correction 
of  the  alleged  error  in  the  survey  fore- 
closed inquiry  in  any  other  tribunal  as 
to  the  right  of  the  owners  of  the  La 
Joya  grant  to  the  lands  lying  north  of 
the  line  as  finally  established.  The  rul- 
ing of  the  court  below  establishes  the 
rather  startling  result  that  the  owners 
of  the  Belen  grant  could  take  the  bene- 
fit of  that  ju£cial  action  in  so  far  as  it 
waa  advantageous,  but  could  repudiate 
its  burden.  This  I  believe  to  be  contrary 
to  fundamental  principles. 

Davis  V.  Wakelee,  156  U.  S.  680,  691, 
692,  39  L.  ed.  578,  585, 16  Sup.  Ct.  Rep. 
655;  Bank  of  Iron  Gate  v.  Brady,  184 
U.  S.  665,  667,  668,  46  L.  ed.  739-741,  22 
Sup.  Ct.  Rep.  529 ;  Forsyth  v.  Hammond, 
166  U.  S.  506,  516,  518,  41  L.  ed.  1095, 
1099, 1100,  17  Sup.  Ct.  Rep.  665;  South- 
em  P.  R.  Co.  V.  United  States,  168  U.  S. 
1, 48,  49,  42  L.  ed.  365,  376,  377, 18  Sup. 
Ct.  Rep.  18. 

The  decision  by  the  court  of  private 
land  claims  upon  any  issue  of  fact  which 
it  had  jurisdiction  to  investigate  is  as 
conclusive,  as  between  all  of  the  parties 
before  the  court,  as  any  other  decision 
of  any  other  judicial  tribunal  of  any 
matter  clearly  within  its  jurisdiction. 

Lynch  v.  Bemal,  9  WalL  315,  322,  323, 
19  L.  ed.  714-716. 

The  owners  of  the  Belen  grant  are 
estopped  to  question  the  location  of  this 
boundary  line,  or  to  claim  any  land  to 
the  south  of  that  line  as  established. 

Henshaw  v.  Bissell,  18  WaU.  255,  268, 
269,  21  L.  ed.  835,  839,  840. 

The  powers  of  the  court  of  private 
land  claims  are  not  narrow  and  restrict- 
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ed,  and  when  it  finds  that  there  is  a  valid 
gfrant  for  a  certain  number  of  acres 
within  the  outboundaries  of  a  larger 
tract,  it  may  inquire,  and,  if  it  finds  suf- 
ficient reasons  for  determining  the  true 
boundaries  of  the  tract  that  was  grant- 
ed, it  can  so  prescribe  them  and  sustain 
the  claim  to  that  extent,  referring  to  the 
Land  Department  the  final  and  absolute 
surveys  thereof. 

Ely  V.  United  States,  171  U.  S.  220, 
241,  43  L.  ed.  142,  150, 18  Sup.  Ct.  Rep. 
840. 

The  doctrine  of  the  Ely  Case,  171 
U.  S.  220,  43  L.  ed.  142, 18  Sup.  Ct.  Rep. 
840,  was  not  that  it  was  within  the 
power  of  the  court  to  locate  grants,  but 
that,  if  a  location  had  been  made,  and 
there  were  facts  enough  to  nail  it  to  the 
ground  and  determine  its  true  bound- 
aries, that  might  be  done. 

Arivaea  Land  &  Cattle  Co.  v.  United 
States,  184  U.  S.  649,  653,  46  L.  ed.  731, 
22  Sup.  Ct.  Rep.  525. 

The  land  officers  are  a  special  tribunal 
of  a  quasi  judicial  character,  and  their 
decision  on  the  facts  before  them  is 
conclusive.  And  where  a  contest  be- 
tween individuals,  for  the  right  to  a 
Eatent  for  public  lands,  has  been  brought 
efore  these  officers,  and  both  parties 
have  been  represented  and  had  a  fair 
hearing,  those  parties  are  concluded  as 
to  all  the  facts  thus  in  issue  by  the  de- 
cision of  the  officers. 

United  Stotes  v.  Minor,  114  U.  S.  233, 
243,  29  L.  ed.  110,  114^  6  Sup.  Ct.  Rep. 
836. 

The  appropriate  officers  of  the  Land 
Department  have  been  constituted  a 
special  tribunal  to  decide  such  questions, 
and  their  decisions  are  final  to  the  same 
extent  that  those  of  other  judicial  or 
quasi  judicial  tribunals  are. 

Vance  v.  Burbank,  101  U.  S.  614,  519, 
25  L.  ed.  929,  931. 

When  the  title  has  once  been  confirmed 
by  Congress,  it  should  be  respected  by 
the  court  of  private  land  claims  as  if  it 
were  a  confirmation  by  the  court  itself, 
and  conflicting  claimants  are  at  liberty 
to  resort  to  the  ordinary  remedies  at  law 
or  in  equity,  according  to  the  nature  of 
the  claim. 

United  States  v.  Conway,  175  U.  S.  60, 
71,  44  L.  ed.  72,  76,  20  Sup.  Ct.  Rep.  13. 

A  patent  issued  by  the  Land  Depart- 
ment of  the  United  States  for  lands  not 
owned  by  the  government,  or  not  sub- 
ject to  the  jurisdiction  of  the  official  is- 
suing the  patent,  is  void  and  open  to 
question  by  the  owner  of  the  land  in  any 
appropriate  proceeding. 

Bouquillas  Land  &  Cattle  Co.  v.  Curtis, 
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213  U.  S.  339,  344,  53  L.  ed.  822,  825,  29 
Sup.  Ct  Rep.  493;  Adam  v.  Norris,  103 
U.  S.  591,  593,  26  L.  ed.  583,  584;  Hen- 
shaw  V.  BisseU,  18  WaU.  255,  266,  21 
L.  ed.  835,  839;  Doolan  t.  Carr,  125 
U.  8.  618,  624,  625,  31  L.  ed.  844,  846, 
847,  8  Sup.  Ct.  Rep.  1228. 

The  a<^tion  of  the  surveyor  general  in 
locating  the  southern  boundary  of  the 
Belen  g^rant  was  not  binding  on  the 
claimants  of  that  grant. 

Stoneroad  v.  Stoneroad,  158  U.  S.  240, 
249-253,  39  L.  ed.  966,  969,  970,  15  Sup. 
Ct.  Rep.  822;  Russell  v.  Maxwell  Land 
Grant  Co.  158  U.  S.  253,  258,  259,  39  L. 
ed.  971-973,  15  Sup.  Ct.  Rep.  827;  Jones 
V.  St.  Louis  Land  &  Cattle  Co.  232  U.  S. 
355,  360,  361,  58  L.  ed.  636-638,  34  Sup. 
Ct.  Rep.  419. 

Sanchez  and  Sais  claimed  to  bring  the 
objections  on  behalf  of  themselves  and 
the  other  confirmees,  claimants,  owners, 
and  possessors  of  the  Belen  Claim  and 
Land  Grant  No.  13,  and  presented  to  the 
court  of  private  land  claims  the  paper 
titles  under  which  the  defendant  now 
claims,  thus  bringing  themselves  clearly 
within  the  principle  of  class  representa- 
tion in  litigation  which  permits  a  small- 
er number  to  appear  and  litigate  on  be- 
half of  an  unwieldly  mass. 

Smith  V.  Swormstedt,  16  How.  288,  14 
L.  ed.  942;  Bacon  v.  Robertson,  18  How. 
480,  15  L.  ed.  499. 

They  were  represented  by  attorney  at 
law,  duly  admitted  to  practice  in  the 
court  of  private  land  claims,  who  pur- 
ported to  represent  the  predecessors  in 
title  of  the  defendant  and  the  persons 
named  in  the  objections,  and  his  au- 
thority to  so  represent  them,  in  the  ab- 
sence of  proof  to  the  contrary,  is  con- 
clusively presumed. 

Alexandria  Canal  Co.  v.  Swann,  5 
How.  83, 12  L.  ed.  60 ;  Hill  v.  Menden- 
hall,  21  Wall.  453,  22  L.  ed.  616;  Ritcliic 
V.  McMullen,  159  U.  S.  235,  40  L.  ed.  133, 
16  Sup.  Ct.  Rep.  171. 

Mr.  Samuel  Herrick  argued  the  cause, 
and,  with  Messrs.  J.  L.  Nicholas  and  R. 
P.  Barnes,  filed  a  brief  for  defendant  in 
error: 

The  court  of  private  land  claims  had 
no  jurisdiction  of  the  original  petition 
of  Felipe  Peralta  and  Tomas  Cordoba 
for  the  confirmation  of  the  La  Joya  land 
gfrant  in  so  far  as  it  confiicted  with  or 
affected  the  Belen  land  grant. 

United  States  v.  Baca,  184  U.  S.  659, 
46  L.  ed.  736,  22  Sup.  Ct.  Rep.  541;  Unit- 
ed States  V.  Conway,  175  U.  S.  71,  44  L. 
ed.  76,  20  Sup.  Ct.  Rep.  13;  Las  Animas 
Land  Grant  Co.  v.  United  States,  179  U. 
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S.  201, 45  L.  ed.  153,  21  Sup.  Ct.  Rep.  92; 
Real  de  Dolores  v.  United  States,  175  U. 
S.  71,  44  L.  ed.  76,  20  Sup.  Ct  Rep.  17; 
6  Fed.  Stat.  Anno.  58. 

The  court  of  private  land  claims  had 
no  jurisdiction  to  hear  or  adjudicate  the 
objections  filed  by  Jacinto  Sanchez  and 
Alcario  Sais  or  anyone  else  assuming  to 
represent  the  town  of  Belen,  or  to  order 
the  restirvey  of  any  portion  of  the  Belen 
grant 

United  States  v.  Conway,  175  U.  S.  61, 
44  L.  ed.  72,  20  Sup.  Ct  Rep.  13;  United 
Stotes  V.  Coe,  155  U.  S.  76,  39  L.  ed.  76, 
15  Sup.  Ct.  Rep.  16;  Waverly  v.  Auditor 
of  Public  Accounts,  100  111.  354;  Virden 
V.  Needles,  98  HI.  366. 

Jurisdiction  cannot  be  conferred  by 
consent  where  the  court  is  not  vested  by 
law  with  jurisdiction. 

Fleischman  v.  Walker,  91  111.  318; 
Ballance  v.  Forsyth,  21  How.  389,  16  L. 
ed.  143 ;  Dunham  v.  Hatcher,  31  Ala.  483 ; 
Indiana  v.  Tolleston  Club,  53  Fed.  18; 
Hoover  v.  Hanna,  3  Blackf.  48;  11  Cyc. 
673;  13  Century  Dig.  Courts,  §§  75,  76. 

It  is  essential  to  the  application  of  the 
doctrine  of  res  judicata  that  there  shall 
have  been  judicial  action  by  a  court  of 
competent  jurisdiction.  Identity  of  the 
cause  of  the  demand;  identity  of  the 
parties  in  the  character  in  which  they 
are  litigants. 

Washington,  A.  &  G.  Steam  Packett 
Co.  V.  Sickles,  24  How.  333,  340,  346, 16 
L.  ed.  650,  651,  654;  Ensminger  v. 
Powers,  108  U.  S.  292,  27  L.  ed.  732,  2 
Sup.  Ct.  Rep.  643;  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.  157  U.  S.  683,  39 
L.  ed.  859,  15  Sup.  Ct  Rep.  733, 18  Mor. 
Min.  Rep.  205;  Aspden  v.  Nixon,  4  How. 
467,  11  L.  ed.  1059;  Lyon  v.  Perin  &  G. 
Mfg.  Co.  125  U.  S.  698,  31  L.  ed.  839,  8 
Sup.  Ct.  Rep.  1024. 

Where  a  matter  has  been  attempted  to 
be  adjudicated  by  a  court  without  I'uris- 
diction,  there  could  be  no  right  adjudi- 
cated or  released  in  order  to  make  such 
judgment  a  bar  to  a  future  action  (  Hal- 
deman  v.  United  States,  91  U.  S.  584,  23 
L.  ed.  423),  and  a  trial  upon  which  noth- 
ing was  determined  or  could  be  deter- 
mined by  the  court  cannot  support  a  plea 
of  res  judicata,  or  have  any  weight  as 
evidence  at  another  trial. 

Gardner  v.  Michigan  C.  R.  Co.  150  U. 
S.  349,  37  L.  ed.  1107,  14  Sup.  Ct  Rep. 
140. 

Without  a  judgment,  a  plea  of  res 
judicata  has  no  foundation;  and  the 
mere  findings  of  the  court,  even  though 
in  a  prior  action,  upon  the  precise  point 
involved  in  a  subsequent  action,  and  be- 
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tween  the  same  parties,  do  not  constitute 
a  bar. 

Oklalioma  City  ▼.  MoMaster,  19G  U.  S. 
629,  49  L.  ed.  587,  25  Sup.  Ct.  Rep.  324; 
Beed  v.  Proprietors  of  Locks  &  Canals,  8 
How.  275, 12  L.  ed.  1077. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court : 

This  is  au  action  in  ejectment  to  r^ 
eover  the  area  in  conflict  between  two 
land  grants  in  New  Mexico  respectively 
known  as  the  La  Joya  and  the  Helen,  the 
plaintiff  being  the  owner  of  the  former 
and  the  defendant  of  the  latter.  The 
defendant  prevailed  and  the  judgment 
was  affirmed.  20  K.  M.  145,  146  Pac. 
959. 

The  facts  are  these:  Both  grants  were 
complete  and  perfect  at  the  time  of  the 
Mexican  cession  and  both  were  subse- 
quently confirmed,  the  Belen  in  1858  by 
an  act  of  Congress  (chap.  5,  11  8tat.  at 
L.  374)  and  the  La  Joya  in  1893  by  a  de- 
cree of  the  court  of  private  land  claims 
under  the  Act  of  March  3,  1891,  chap. 
539,  26  Stot  at  L.  854.  The  Belen  was 
the  older  grant  and  was  patented  in 
1871,  long  before  the  proceeding  for  the 
confirmation  of  the  La  Joya  grant  was 
begun.  Shortly  after  the  decree  confirm- 
ing it  was  rendered,  the  La  Joya  grant 
was  surveyed  preparatory  to  issuing  a 
patent  for  it.  Objections  to  the  survey 
were  made  by  two  persons  interested  in 
the  Belen  grant,  and  the  survey,  with 
the  objections,  was  laid  before  the  court 
of  private  land  claims,  as  was  required 
by  the  Act  of  1891.  The  objections  were 
to  the  effect  that  the  survey  erroneously 
placed  the  northern  boundary  of  the  La 
Joya  g^rant  within  the  Belen  grant,  and 
thereby  wrongly  brought  the  two  largely 
in  conflict.  After  a  hearing  the  court 
found  the  objections  well  grounded, 
ordered  a  resurvey  of  the  La  Joya  grant, 
and  particularly  designated  what  should 
be  deemed  its  northern  boundary.  A  re- 
survey  conforming  to  that  direction 
[597]  received  the  court's  approval,  and 
a  patent  for  that  grant  was  then  issued. 
While  the  resurvey  greatly  reduced  the 
area  in  conflict,  it  still  left  the  northern 
boundary  of  the  La  Joya  grant  within 
the  Belen  grants  and  a  conflict  of  about 
11,000  acres  remained. 

Without  questioning  the  superiority 
which  otherwise  would  result  from  the 
seniority  of  the  Belen  grant,  the  plaintiff 
insisted  that  the  action  of  the  court  of 
private  land  claims  in  directing  what 
should  be  deemed  the  northern  boundary 
of  the  La  Joya  grant,  and  in  approving 

the  resurvey  wherein  that  direction  was 
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followed,  amounted  to  an  adjudication 
of  the  true  location  of  the  common 
boundary  between  the  grants,  and  was 
conclusive  upon  the  owners  of  the  Belen 
grant.  But  the  state  courts  held  the 
contention  untenable  in  view  of  the  pro- 
visions of  the  Act  of  1891,  and  that  rul- 
ing is  the  only  one  called  in  question 
here. 

The  court  of  private  land  claims  de- 
rived all  of  its  powers  from  the  Act  of 
1891,  the  express  purpose  of  which  was 
to  provide  for  and  secure  the  adjudica- 
tion of  Spanish  and  Mexican  land  claims 
as  between  the  claimants  and  the  Unit- 
ed States.  The  act  divided  the  claims 
into  two  principal  classes.  One  class, 
particularly  described  in  §  6,  embraced 
those  which  were  ''not  already  complete 
and  perfect,"  and  the  other,  particularly 
described  in  §  8,  embraced  those  which 
were  ''complete  and  perfect''  at  the  time 
of  the  Mexican  cession.  The  La  Joya 
grant  belonged  to  the  latter  class,  re- 
specting which  it  was  specially  provided 
in  §  8  that  the  court's  confirmation 
should  not  include  any  land  "that  shall 
have  been  disposed  of  by  the  United 
States,"  nor  lutve  "any  effect  other  or 
further  than  as  a  release  of  all  claims  of 
title  by  the  United  States,"  and  that  "no 
private  right  of  any  person  as  between 
himself  and  other  claimants  or  persons" 
should  be  "in  any  manner  affected 
thereby."  And  in  §  13  it  was  generally 
provided  in  respect  of  both  classes  of 
claims  that  all  the  [598]  proceedings  in 
the  court  should  be  conducted  and  de- 
cided subject  to  certain  enumerated 
restrictions,  among  which  were  the  fol- 
lowing: "Fourth.  No  claim  shall  be 
allowed  for  any  land  the  right  to  which 
has  hitherto  been  lawfully  acted  upon 
and  decided  by  Congress,  or  under  its 
authority.  Fifth.  No  proceeding,  de- 
cree, or  act  under  this  act  shall  conclude 
or  affect  the  private  rights  of  persons  as 
between  each  other,  all  of  which  rights 
shall  be  reserved  and  saved  to  the  same 
effect  as  if  this  act  had  not  been  passed ; 
but  the  proceedings,  decrees,  and  acts 
herein  provided  for  shall  be  conclusive 
of  all  rights  as  between  the  United 
States  and  all  persons  claiming  any 
interest  or  right  in  such  lands." 

In  view  of  these  provisions  it  is  very 
plain  that  the  court  of  private  land 
claims  was  without  any  power  to  revise 
the  action  of  Congress  in  confirming  a 
particular  grant,  or  to  confirm  another 
grant  for  the  same  lands  or  any  part  of 
them,  or  to  determine  the  rights  of 
private  persons,  as  between  themselves, 
to  such  lands.    This  court  has  frequently 
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80  held  and  has  pointed  out  that  a  de- 
cision by  that  court  sustaining  a  claim 
for  lands,  as  to  which  Congress  already 
had  confirmed  another  claim,  would  not 
conclude  anyone,  but  would  be  void,  be- 
cause in  excess  of  the  court's  power. 
United  States  v.  Conway,  175  U.  S.  60, 
44  L.  ed.  72,  20  Sup.  a.  Rep.  13;  Ainsa 
V.  New  Mexico  &  A.  R.  Co.  176  U.  S.  76, 
90,  44  L.  ed.  78,  84,  20  Sup.  Ct.  Rep.  28; 
Las  Animas  Land  Grant  Co.*  v.  United 
States,  179  U.  S.  201,  205,  206,  45  L.  ed. 
155-155,  21  Sup.  Ct.  Rm>.  92;  United 
States  V.  Baca,  184  U.  S.  653,  659,  46 
L.  ed.  733,  735,  22  Sup.  Ct.  Rep.  541.  In 
the  )ast  case  it  was  said : 

''The  manifest  intent  of  Congress  i^ 
pears  to  have  been  that  with  any  land, 
of  the  right  to  which  Congress,  in  the 
exercise  of  its  lawful  discretion,  had 
itself  assumed  the  decision,  the  court  of 
private  land  claims  should  have  nothing 
to  do.  The  whole  jurisdiction  conferred 
upon  that  court  is  to  confirm  or  reject 
claims  presented  to  it,  coming  within  the 
act.  All  the  powers  conferred  upon  it 
are  incident  to  the  exercise  of  that  juris- 
diction. When  it  has  [590]  no  juris- 
diction to  confirm  or  reject,  it  has  no 
authority  to  inquire  into  or  pass  upon 
the  case,  beyond  the  decision  of  the 
question  of  jurisdiction.  The  peremp- 
tory declaration  of  Congress,  that  'no 
claim  shall  be  allowed  for  any  land,  the 
right  to  which  has  hitherto  been  law- 
fully acted  upon  and  decided  by  Con- 
gress,' necessarily  prohibits  the  court 
from  passing  upon  the  merits  of  any 
such  claim." 

In  confirming  the  La  Joya  grant  and 
supervising  its  survey  the  court  proceed- 
ed in  evident  contravention  of  that  pro- 
hibition, for  it  extended  the  confirmation 
and  survey  to  about  11,000  acres  of  lands 
within  the  Belen  grant  which  had  been 
confirmed  by  Congress  and  patented  long 
before  the  Act  of  1891  was  passed.  In 
this  respect,  therefore,  the  court  over- 
stepped its  jurisdiction  and  its  action 
was  void. 

As  making  for  a  different  conclusion 
the  plaintiff  contends,  first,  that,  con- 
sistently with  the  limitations  imposed, 
it  was  quite  admissible  for  the  court  to 
determine  and  establish  the  common 
boundary  between  the  two  grants,  and, 
second,  that,  by  protesting  against  the 
original  survey,  the  owners  of  the  Belen 
grant  invited  the  court  to  act  in  the 
matter,  and  therefore  were  bound  by  its 
decision.  But  neither  contention  can  be 
sustained.  The  court  of  private  land 
claims  was  bound  to  respect  the  Belen 

grant  as  confirmed  by  Congress  and  de- 
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scribed  in  the  patent.  It  was  not  given 
any  power  to  reduce  the  area  of  that 
grant,  or  to  make  any  decisions  respect- 
ing its  boundaries  that  would  affect 
private  rights  in  the  grant.  On  the  con- 
trary, it  was  prohibited  from  doing  so. 
And,  of  course,  the  owners  of  the  grant 
could  not,  by  any  act  or  consent  of  theirs, 
enlarge  the  power  of  the  court  as  defineil 
in  the  act  creating  it. 

It  follows  that  the  state  courts  rightly 
refused  to  regard  the  action  of  the  court 
of  private  land  claims  as  in  any  way  con- 
clusive of  the  rights  of  the  owners  of  the 
Belenerant  in  the  area  in  conflict 

[600]  Whether  the  persons  who  ap- 
peared in  the  La  Joya  proceeding  and 
objected  to  the  original  survey  were  au- 
thorized to  represent  or  speak  for  all 
who  were  interested  in  the  Belen  grant 
seems  to  have  been  a  disputed  question, 
but  as  its  decision  would  not  affect  the 
result  here,  it  requires  no  further  notice. 

Judgment  afiftrmed. 


SECOND  NATIONAL  BANK  OF  CINCIN. 
NATI,  OHIO,  Plff.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  OKEANA, 

OHIO. 

(See  8.  C.  Reporter's  ed.  600-4M)8.) 

Brror  to  state  court  —  to  what  ooori 
directed  —  highest  state  court. 

A  writ  of  error  directed  to  the  su- 

Serior  court  of  Cincinnati,  Ohio,  must  be 
Ismissed  where  the  judgment  of  that  court 
in  the  case  had  been  affirmed  bv  the  ap- 
propriate court  of  appeals  of  that  state, 
and  the  latter  court,  after  a  general  judg- 
ment of  affirmance,  had  ordered  "that  a 
special  mandate  be  sent  to  the  superior 
court  of  Cincinnati  to  carry  this  judgment 
into  execution."  The  wnt  should  have 
been  directed  to  the  court  of  appeals,  as  the 
highest  court  in  which  a  judgment  could 
be  rendered  in  the  case,  in  view  of  the  re- 
fusal of  the  supreme  court  of  the  state  to 
grant  a  motion  to  require  the  court  of  ap- 
peals to  certify  its  record  to  the  supreme 
court  for  review. 

[For  other  cases,  see  Appeal  and  Brror,  1147- 
IIST,  2541-2568,  in  Digest  Sup.  Ct.  1908.] 

[No.  491.] 

Kote. — As  to  when  writ  of  error  may 
run  to  inferior  state  court — see  note  to 
Kentucky  v.  Powers,  50  L.  ed.  U.  S.  633. 

On  the  practice  and  procedure  govern- 
ing the  transfer  of  causes  to  the  Federal 
Supreme  Court  on  writ  of  error  or  ap- 
peal— see  note  to  Wedding  v.  Meyler,  66 

Lr.A.  833. 

%41  V.  8. 
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Argued  January  25,  1917.    Decided  Febru- 
ary 6,  1917. 

IN  ERROR  to  the  Superior  Court  of 
Cincinnati,  Ohio,  to  review  a  judg- 
ment affirmed  by  the  Court  of  Appeals 
of  Hamilton  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  to  recover 
a  sum  of  money  claimed  to  have  been 
deposited  with  defendant  bank  for  the 
purpose  of  being  loaned  by  it  on  eol- 
latmd  security.  Writ  of  error  dis- 
missed because  directed  to  the  wrong 
court 

Mr.  Landon  L.  Forchheimer  argued 
the  cause,  and,  with  Mr.  Ferdinand 
Jelke,  Jr.,  filed  a  brief  for  plaintiff  in 
error. 

Mr.  Edward  P.  Moulinier  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

[6011  Memorandum  opinion  by  Mr. 
Justice  Day: 

This  writ  of  error  must  be  dismissed. 
It  appears  from  the  record  that  the  ac- 
tion was  commenced  in  the  superior 
court  of  Cincinnati  to  recover  the  sum 
of  $5,000  for  money  which,  it  was  al- 
leged, the  Cincinnati  Bank  was  to  loan 
for  the  First  National  Bank  of  Okeana. 
Issues  were  made  up  and  a  trial  had  in 
the  superior  court,  which  resulted  in  a 
verdict  and  judgment  against  the  Cin- 
cinnati Bank.  Petition  in  error  was  filed 
and  the  case  taken  to  the  court  of  ap- 
peals, wherein  it  was  heard  upon  the 
record,  and  the  judgment  of  the  superior 
court  of  Cincinnati  was  affirmed.  After 
a  general  judgment  of  affirmancCi  the 
court  of  appeals  ordered  ''that  a  special 
mandate  be  sent  to  the  superior  court  of 
Cincinnati  to  carry  this  judgment  into 
execution."  An  application  by  motion 
was  made  to  the  supreme  court  of  Ohio 
to  direct  the  court  of  appeals  to  certify 
its  record  to  the  supreme  court  for  re- 
view.   That  motion  was  overruled. 

Thereupon  a  petition  for  the  allow- 
ance of  a  writ  of  error  from  this  court 
was  presented,  which  recited  that  the 
Constitution  and  laws  of  the  state  of 
Ohio  and  the  decision  of  the  supreme 
court  in  Akron  v.  Roth,  88  Ohio  St.  466, 
103  N.  E.  465,  show  that  the  supreme 
court  of  Ohio  has  no  jurisdiction  of  the 
ease,  in  view  of  its  refusal  to  direct  the 
court  of  appeals  to  certify  its  record  to 
that  court,  and  that  on  February  1, 1916, 
the  record  of  the  case  was  returned  to 
the  supreme  court  of  Cincinnati  with  the 
mandate  of  the  court  of  appeals,  affirm- 
ing the  judgment  of  the  superior  court 
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of  Cincinnati,  and  a  writ  of  error  was 
asked  to  bring  up  for  review  the  order 
and  judgment  of  the  superior  court.  A 
writ  of  error  was  allowed  and  issued, 
running  to  the  superior  court  of  Cincin- 
nati, reciting  that  it  was  the  highest 
court  of  record  in  the  state  in  which  a 
decision  in  the  cause  could  be  had.  In 
pursuance  of  that  writ  the  record  was 
certified  from  the  superior  court  of  Cin- 
cinnati to  this  court. 

[602]  The  Judicial  Code,  §  237  [36 
Stat,  at  L.  1156,  chap.  231,  Comp.  Stat. 
1913,  8  1214],  provides  that  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest 
court  of  a  state  in  which  a  decision  in 
the  suit  oould  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision  is 
against  their  validity,  etc.,  may  be  re- 
examined and  reversed  or  afOrmed  in 
this  court  upon  writ  of  error. 

We  are  of  opinion  that  in  this  case  the 
writ  of  error  should  have  been  directed 
to  the  court  of  appeals,  as  that,  under 
the  Constitution  and  laws  of  the  state 
of  Ohio,  is  the  highest  court  in  which  a 
final  judgment  could  be  rendered  in  this 
case,  in  view  of  the  refusal  of  the  su- 
preme court  of  Ohio  to  grant  the  motion 
to  certify  to  it  the  record  of  the  court  of 
appeals.  Stratton  v.  Stratton,  239  U.  S. 
55,  60  L.  ed.  142,  36  Sup.  Ct.  Rep.  26; 
Valley  S.  S.  Co.  v.  Wattawa,  241  U.  S. 
642,  60  L.  ed.  1217,  36  Sup.  Ct.  Rep.  447. 

By  the  new  Constitution  of  Ohio  and 
subsequent  legislation,  a  system  of 
courts  of  original  and  appellate  jurisdic- 
tion was  established  in  that  state.  Sec- 
tion 1576,  General  Code,  as  amended, 
103  Ohio  Laws,  415,  provides,  among 
other  things  that  ''the  superior  court  of 
Cincinnati,  in  respect  to  the  form  and 
manner  of  all  pleadings  therein,  and  the 
force  and  effect  of  its  judgments,  orders, 
or  decrees,  is  a  court  of  general  jurisdic- 
tion." Section  12,247  provi'des  that  "a 
judgment  rendered  or  final  order  made 
by  a  court  of  common  pleas  or  by  the 
superior  court  of  Cincinnati,  or  by  a 
judge  of  either  of  such  courts,  may  be 
reversed,  vacated  or  modified,  by  the 
court  of  appeals  having  jurisdiction  in 
the  county  wherein  the  common  pleas  or 
superior  court  is  located,  for  errors  ap- 
pearing on  the  record."  Section  1684 
provides  that  ''the  supreme  court  or  the 
court  of  appeals  may  remand  its  final 
decrees,  judgments,  or  orders,  in  cases 
brought  before  it  on  error  or  appeal,  to 
the  court  below,  for  specific  or  general 
ezeeution    thereof,   or   to   the   inferior 

courts  for  further  proceedings  therein." 
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[6<M]  Reference  to  the  record  in  this 
case  shows  that  the  court  of  appeals 
ordered  'Hhat  a  special  mandate  be  sent 
to  the  superior  court  of  Cincinnati  to 
carry  this  judgment  into  execution;'' 
that  iS)  to  carry  into  effect  the  judgment 
of  the  court  of  appeals.  There  was  no 
direction  that  the  superior  court  enter 
any  judgment  in  the  case;  on  the  con- 
trary, its  judgment  was  specifically '  af- 
firmed upon  the  record  sent  to  the  court 
of  appeals,  and  the  only  mandate  di- 
rected was  to  carry  into  effect  in  the 
superior  court,  by  execution,  the  judg- 
ment of  the  court  of  appeals. 

In  this  state  of  the  record,  it  is  clear 
that  the  writ  of  error  in  this  case,  when 
allowed,  should  have  been  directed  to 
the  court  of  appeals,  requiring  it  to  cer- 
tify to  this  court  its  proceeding  and 
judgment  for  review  here,  that  court  be- 
ing the  highest  court  of  the  state  in 
which  a  judgment  in  the  case  could  be 
rendered. 

It  follows  that  the  writ  of  error  in 
this  case  must  be  dismissed. 

Dismissed. 


CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err.. 

V. 

PUBLIC  SERVICE  COMMISSION  OF  THE 
STATE  OF  WEST  VIRGINIA. 

(See  S.  C.  Reporter's  cd.  60.3-008.) 

Constitutional  law  —  due  process  of 
law  —  equal  protection  of  the  laws 
—  ordering:  passenger  service  on 
branch  line. 

An  order  of  the  State  Public  Service 
Commission  requiring  tlie  installation  and 
maintenance  of  a  passenger  service  upon  a 
branch  railway  line  which  has  hitherto  been 
used  for  freight  traffic  only  is  not  repug- 
nant to  the  due  process  of  law  and  equal 
protection  of  the  laws  clauses  of  U.  S. 
Const.  14th  Amend.,  although  the  passenger 
service  so  ordered,  if  separately  considered, 
may  entail  some  pecuniary  loss,  where,  un- 
der the  local  law  (W.  Va.  Acts  1881,  chap. 
17,  §§  69,  71,  Code  1013,  chap.  54,  §§  2983, 
2905),  such  branch  line  was,  in  legal  con- 
templation, devoted  to  the  transportation 
of  passengers  as  well  as  of  freight,  even 


though  actually  used  only  for  the  latter, 
and  it  does  not  appear  eitner  that  the  rail- 
way company's  intrastate  passenger  busi- 
ness will  not  yield  a  reasonable  return  if 
the  new  service  is  installed,  or  that  the 
traffic,  freight  and  passenger,  passing  over 
the  branch  line  to  and  from  points  on  the 
main  line,  will  not  do  so. 
[For  other  cases,  see  Contftitutional  Law,  266— 
291,  500-522,  in  Digest  Sup.  Ct.  1008.] 

[No.  64.] 

Argued  and  submitted  November  3,  1916. 
Decided  February  5,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
Appeals  of  the  State  of  West  Virginia 
to  review  a  decree  refusing  to  suspend 
and  vacate  an  order  of  the  Public  Service 
Commission  of  that  state,  requiring  the 
installation  and  maintenance  of  a  pas- 
senger service  upon  a  branch  railway 
line.    Ai&rmed. 

See  same  case  below,  75  W.  Va.  100, 
L.R.A.  — ,  —,  83  S.  B.  286. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  B.  Enfllow  argued  the  cause, 
and,  with  Mr.  H.  Fitzpatrick,  filed  a 
brief  for  plaintiff  in  error: 

The  construction  placed  upon  the  stat- 
ute by  the  Public  Service  Commission 
and  affirmed  by  the  supreme  court  of  the 
state  of  West  Virginia  is  not  binding 
upon  this  court. 

Olcott  V.  Fond  du  Lac  County,  16 
Wall.  678,  21  L.  ed.  382;  Washington  ex 
rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  U.  S.  610,  56  L.  ed.  863,  32  Sup.  Ct 
Rep.  535;  Chicago,  B.  &  Q.  R.  Co.  t. 
Railroad  Commission,  237  U.  S.  220,  59' 
L.  ed.  926,  P.  U.  R.  1915C,  309,  35  Sup. 
Ct.  Rep.  560. 

All  regulations  of  the  business  of  com- 
mon carriers,  whether  taken  in  the  form 
of  regulating  rates  or  of  making  track 
connections,  must  be  reasonable,  and  the 
question  of  reasonableness  is  essentially 
a  judicial  question. 

Railroad  Commission  Cases,  116  U.  S.. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,. 
388,  1191;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209, 10  Sup.  Ct. 
Rep.  462,  702;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 


Kote. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655 ;  Re  Gannon,  5 
L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  LR.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436,  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 


As  to  the  validity  of  class  legislation,. 
gener.ally — see  notes  to  State  v.  Good* 
will,  6  L.R.A.  621,  and  State  v.  Loomis,, 
21  L.R.A.  789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  &  T.  Co.  ▼.  Louisville  &  N.  R.  Co. 
14  L.R.A.  579. 
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The  order  requiring  the  installaiion  of 
a  passenger  service  upon  the  Ansted 
track  was  not  justified  by  public  neces- 
sity, was  unreasonable,  arbitrary,  and 
amounted  to  the  taking  of  property  with« 
out  the  payment  of  just  compensation. 

Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  56  L.  ed. 
863,  32  Sup.  Ct.  Rep.  535. 

Messrs.  8.  B.  Avis  and  F.  C.  Pifer  sub- 
mitted the  cause  for  defendant  in  error: 

The  Public  Service  Commission  of 
West  Virginia  did  not  erroneously  con- 
strue and  apply  §  4,  chapter  9,  of  the 
Acts  of  the  Legislature  of  West  Virginia 
1913. 

Smiley  v.  Kansas,  196  U.  S.  447,  49 
L.  ed.  546,  35  Sup.  Ct.  Rep.  280;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  173  U. 
S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep. 
419;  Morley  v.  Lake  Shore  &  M.  S.  R. 
Co.  146  U.  S.  162,  36  L.  ed.  925,  13  Sup. 
Ct.  Rep.  54. 

The  order  of  the  Public  Service  Com- 
mission of  West  Virginia  is  reasonable, 
and  is  consistent  with  the  Constitution 
of  the  United  States. 

Illinois  C.  R.  Co.  v.  Illinois,  163  U.  S. 
142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep. 
1096;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  IlUnois,  177  U.  S.  514,  44  L.  ed. 
868,  20  Sup.  Ct.  Rep.  722;  Mississippi 
R.  Commission  v.  Illinois  C.  R.  Co.  203 
U.  S.  335,  51  L.  ed.  209,  27  Sup.  Ct. 
Rep.  90;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  43  L.  ed.  702, 19  Sup. 
Ct.  Rep.  465;  Olcott  v.  Pond  du  Lac 
County,  16  Wall.  678,  21  L.  ed.  382; 
Southern  P.  Co.  v.  Railroad  Commission, 

60  Or.  400, 119  Pac.  727;  Mills,  Em.  Dom. 
§  14;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct.  Rep.  540;  Missouri  P. 
R.  Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed. 
472,  30  Sup.  Ct.  Rep.  330;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27 
Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398; 
Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Com- 
mission, 237  U.  S.  220,  59  L.  ed.  926,  P. 
U.  R.  1915C,  309,  35  Sup.  Ct.  Rep.  560; 
Washington  ex  rel.  Oregon  R.  &  Nav.  Co. 
V.  Fairchild,  224  U.  S.  510,  46  L.  ed.  863, 
32  Sup.  Ct.  Rep.  535;  Colorado  &  S.  R. 
Co.  V.  State  R.  Commission,  54  Colo.  64, 
129  Pac.  506 ;  Seward  v.  Denver  &  R.  G. 
E.  Co.  17  N.  M.  557,  46  L.R.A.(N.S.)  242, 
131  Pac.  980;  Webster  v.  Chicago  &  N. 
W.  R.  Co.  10  Wis.  R.  C.  R.  500;  Nelson 
V.  Northern  P.  R.  Co.  8  Wis.  R.  C.  R. 
685;  Meyer  v.  Rib  Lake  Lumber  .Co.  7 
Wis.  R.  C.  R.  401;  Smyth  v.  Ames,  169 

U.  S.  466,  42  L.  ed.  819, 18  Sup.  Ct.  Rep. 
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418;  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567, 15  Sup.  Ct.  Rep. 
484;  Yazoo  &  M.  Valley  R.  Co.  v.  Rail- 
road Commission,  130  La.  1012,  58  So. 
862;  State  v.  Chicago,  B.  &  Q.  R.  Co.  239 
Mo.  196,  143  S.  W.  785;  Railroad  & 
Warehouse  Comrs.  v.  Eureka  Springs  R. 
Co.  7  Inters.  Com.  Rep.  69;  Brabham  v. 
Atlantic  Coast  Line  R.  Co.  11  Inters. 
Com.  Rep.  464;  Pennsylvania  R.  Co.  v. 
Philadelphia  County,  220  Pa.  100,  15 
L.R.A.(N.S.)  108,  68  Atl.  676;  Northern 
P.  R.  Co.  V.  North  Dakota,  236  U.  S.  585, 
59  L.  ed.  735,  L.R.A.  — ,  — ,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Rep.  429,  Ann.  Cas. 
1916A,  1 ;  Norfolk  &  W.  R.  Co.  v.  Conley, 
236  U.  S.  605,  59  L.  ed.  745,  P.U.R.1915C, 
293,  35  Sup.  Ct.  Rep.  437;  State  ex  rel. 
Public  Service  Commission  v.  Baltimore 
&  0.  R.  Co.  —  W.  Va.  — ,  P.U.R.1915D, 
558,  85  S.  E.  714. 

Mr.  Justice  Van  Devanttr  delivered 
the  opinion  of  the  court: 

This  was  a  proceeding  under  the  laws 
of  West  Virginia  (Acts  1913,  chap.  9,  § 
16)  to  suspend  and  vacate  an  order  of  the 
Public  Service  Commission  of  that  state, 
requiring  the  Chesapeake  &  Ohio  Rail- 
way Company  to  install  and  maintain 
upon  a  branch  line  in  that  state  a  pas- 
senger service  consisting  of  two  passen- 
ger trains  daily  each  way.  The  order  was 
assailed  on  several  grounds,  one  of  these 
being  that  it  was  violative  of  the  due 
process  and  equal  protection  clauses  of 
the  14th  Amendment  to  the  Constitution 
of  the  United  States.  The  supreme  court 
of  appeals  of  the  state  held  that  none  of 
the  objections  was  tenable  (75  [605]  W. 
Va.  100,  L.R.A.  — ,  — ,  83  S.  E.  286),  and 
the  railway  company  brought  the  case 
here. 

In  80  far  as  the  decision  turned  upon 
questions  of  state  law  it  is  controlling, 
our  power  of  review  being  restricted  to 
the  Federal  question.  lindsley  v. 
Natural  Carbonic  Gas  Co.  220  U.  S.  61, 
75,  55  L.  ed.  369,  376,  Ann.  Cas.  1912C, 
160,  31  Sup.  Ct.  Rep.  337. 

The  order  was  made  after  a  full  hear- 
ing wherein  the  railway  company  was 
permitted  to  present  all  the  evidence 
which  it  regarded  as  helpful.  There  was 
but  little  conflict  in  the  evidence,  and  the 
facts,  which  must  here  be  regarded  as 
proved,  are  these:  The  railway  com- 
pany is  a  Virginia  corporation  and  owns 
and  operates  several  lines  of  railroad  in 
West  Virginia,  including  a  main  line 
along  the  Kanawha  river.  This  line  con- 
sists of  two  tracks,  one  on  the  north  side 
of  the  river  for  west-bound  trains  and 

one  on  the  south  side  for  trains  that  are 
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east-bound.  Among  the  stations  on  the 
north  side  is  one  called  Hawks  Nest,  and 
across  the  river  is  another  called  Mac- 
Dougal,  the  two  being  connected  by  a 
railroad  bridge.  The  main  line  and  these 
stations  are  used  for  both  freight  and 
passenger  traffic.  The  company  also 
owns  and  operates  a  standard  gauge 
branch  line  extending  from  MacDougal 
and  Hawks  Nest  to  the  town  of  Ansted,  a 
little  more  than  2  miles,  and  thence  an- 
other mile  to  some  extensively  operated 
coal  mines.  This  is  the  branch  line  to 
which  the  order  in  question  relates. 
Ansted  has  a  population  of  twelve  hun- 
dred or  more  and  is  the  trading  center 
for  a  population  of  six  thousand.  The 
branch  line  was  constructed  in  1890,  and 
has  been  used  for  freight  traf&c  only; 
that  is  to  say,  for  hauling  empty  cars  to 
the  coal  mines  and  loaded  cars  from  the 
mines  to  the  main  line,  and  for  carrying 
other  freight  between  the  main  line  and 
Ansted.  The  railway  company  has  a 
freight  station  at  Ansted  in  charge  of 
an  agent  and  helper,  and  also  maintains 
a  telegraph  service  there.  There  is  no 
other  railroad  at  that  place  and  the  near- 
est passenger  stations  are  Hawks  Nest 
and  MacDougal.  In  [606]  the  year 
preceding  the  order  the  number  of  pas- 
sengers taking  the  main-line  passenger 
trains  at  these  stations  was  12,714,  and 
of  this  number  90  per  cent  came  from 
Ansted.  In  the  same  year  the  shipments 
of  coal  and  other  freight  over  the  branch 
line  aggregated  242,280  tons. 

From  an  operating  standpoint  there 
is  no  serious  obstacle  to  installing  upon 
the  branch  line  the  service  which  the 
order  requires,  but  the  curves  and  grades 
are  such  that  particular  attention  must 
be  given  to  making  the  roadbed  secure 
and  to  providing  suitable  devices  for  con- 
trolling the  trains.  Isolatedly  con- 
sidered, such  a  passenger  service  would 
not  presently  be  remunerative,  but  would 
entail  a  pecuniary  loss,  and  how  long 
this  would  continue  to  be  true  can  only 
be  conjectured.  But  beyond  this,  the 
effect  from  a  revenue  standpoint  of  in- 
stalling such  a  service  is  not  shown.  It 
does  not  appear  either  that  the  com- 
pany's intrastate  passenger  business  in 
that  state  would  not  yield  a  reasonable 
return,  or  that  the  traffic,  freight  and 
passenger,  passing  over  the  branch  line 
to  and  from  points  on  the  main  line, 
would  not  do  so. 

In  support  of   its   position   that   the 

order   is    essentially    unreasonable   and 

arbitrary,  and  therefore  repugnant  to  the 

due  process  and  equal  protection  clauses  j 

of  the  14th  Amendment,  the  railway  com- 
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pany  contends  that  the  order  requires  a 
passenger  service  to  be  installed  and 
maintained  upon  the  branch  line  when 
that  line  never  has  been  devoted  to  any- 
thing other  than  the  transportation  of 
freight,  and  when  the  service  ordered,  if 
separately  considered,  cannot  be  ren- 
dered without  pecuniary  loss. 

It  well  may  be  that  the  power  of 
regulation  which  a  state  possesses  over 
private  property  devoted  to  public  use 
gives  no  warrant  for  requiring  that  an 
existing  line  of  railroad,  lawfully  de- 
voted to  a  particular  public  use,  such  as 
carrying  freight,  shall  be  devoted  to. a 
further  public  use,  such  as  carrying  pas- 
sengers (Northern  P.  R.  Co.  v.  North 
Dakota.  236  U.  S.  585,  595,  59  L.  ed. 
735,  741,  L.R.A.  — ,  — ,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Rep.  429,  Ann.  Cas. 
1916A,  1),  but,  even  if  thU  [607]  be  so, 
it  has  no  bearing  on  the  validity  of  the 
order  in  question. 

As  the  opinion  of  the  state  court 
shows,  the  act  whereby  the  railway  com- 
pany was  granted  the  right  to  construct 
and  operate  the  branch  line  did  not  leave 
the  company  free  to  devote  it  to  freight 
service  only  or  to  passenger  service  only, 
but  declared  that  it  should  be  a  public 
highway  and  ''free  to  all  persons  for  the 
transportation  of  their  persons  and  prop- 
erty," subject  to  the  payment  of  the  law- 
ful charges  for  such  transportation. 
Acts  1881,  chap.  17,  §§  69,  71;  Code  1913, 
chap.  54,  §§  2983,  2995.  True,  the  sec- 
tion containing  this  declaration  speaks 
of  ''railroads"  without  particularly 
mentioning  branch  lines,  but  that  it  em- 
braces the  latter  is  shown  by  the  state 
court's  opinion,  which  says  that  this 
branch  line,  when  constructed,  "became 
an  integral  part  of  the  extensive  Chesa- 
peake &  Ohio  system,  and  must  be  treat- 
ed and  controlled  as  such,  and  not  mere- 
ly as  a  segregated  part  of  it."  Thus,  in 
legal  contemplation,  the  branch  line  was 
devoted  to  the  transportation  of  pas- 
sengers as  well  as  of  freight,  even 
though  actually  used  only  for  the  latter. 
An  obligation  to  use  it  for  both  was 
imposed  by  law,  and  so  could  not  be 
thrown  off  or  extinguished  by  any  act  or 
omission  of  the  railway  company.  It 
follows  that  the  order,  instead  of  en- 
larging the  public  purpose  to  which  the 
line  was  devoted,  does  no  more  than  to 
prevent  a  part  of  that  purpose  from 
being  neglected. 

One  of  the  duties  of  a  railroad  com- 
pany doing  business  as  a  common  car- 
rier is  that  of  providing  reasonably  ade- 
quate facilities  for  serving  the  public. 

This  duty  arises  out  of  the  acceptance 
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and  enjoyment  of  the  powers  and  privi- 
leges granted  by  the  state,  and  endures 
80  long  as  they  are  retained.  It  repre- 
sents a  part  of  what  the  company  under- 
takes to  do  in  return  for  them,  and  its 
performance  cannot  be  avoided  merely 
because  it  will  be  attended  by  some  pe- 
cuniary loss.  Atlantic  Coast  Line  R. 
Co.  V.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  26,  61  L.  ed.  933,  945, 
27  Sup.  Ct.  Rep.  585, 11  Ann.  Cas.  398; 
[608]  Missouri  P.  R.  Co.  v.  Kansas, 
216  U.  S.  262,  279,  54  L.  ed.  472,  479, 
30  Sup.  Ct.  Rep.  330;  Washington  ez 
rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  U.  S.  510,  529,  56  L.  ed.  863,  870, 

32  Sup.  Ct  Rep.  535;  Chicago,  B.  *  Q. 
61  Id.  ed. 


R.  Co.  V.  Railroad  Commission,  237  U. 
S.  220,  229,  59  L.  ed.  926,  931,  P.U.R. 
1915C,  309,  35  Sup.  Ct.  Rep.  560.  That 
there  will  be  such  a  loss  is,  of  course,  a 
circumstance  to  be  considered  in  passing 
upon  the  reasonableness  of  the  order, 
but  it  is  not  the  only  one.  The  nature 
and  extent  of  the  carrier's  business,  its 
productiveness,  the  character  of  service 
required,  the  public  need  for  it,  and 
its  effect  upon  the  service  already  being 
rendered,  are  also  to  be  considered. 
Cases  supra.  Applying  these  criteria  to 
the  order  in  question,  we  think  it  is 
not  shown  to  be  unreasonable. 
Judgment  affirmed. 
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Hiar  BmL  Ck>icPivT  et  aL,  Petitioneny 

T.  RinaaAD  Bufplt  Oompaht.   [No. 

071;  RAnaoAD  Supply  (Tompaht,  Pe- 

titumcTy  y.  Bltbia  laov  &  Btmel  Cou- 

PANT  [No.  951. 

Petition  for  a  Writ  of  Certionri  to  the 
United  Statei  Cirenit  Court  of  Appeals 
for  the  Seventh  Cirenit;  and 

Petition  for  a  writ  of  Certiorari  to  the 
United  Statea  Ciienit  Court  of  Appeals 
for  the  Sixth  Cirenit. 

Mens.  Frederick  P.  Ksh,  Frank  F. 
Seed,  Franeis  M.  Phelps,  and  Edward 
8.  Boras  for  Hart  Steel  Co.  and  Blyria 
Iran  A  Sted  Co. 

Messrs.  Taybr  B.  Brown,  C.  C.  lin- 
thienm,  and  Clarenee  B.  Mehlhope  for 
Railroad  Supply  Co. 

Oetober  16,  1918.  Per  Curiam:  No 
ground  is  stated  to  support  the  motion  to 
pass  these  eases  other  than  the  fact  that 
eontinuanoe  asked  for  is  assented  to  by 
the  eounsel  for  both  parties.  But,  as  the 
eases  were  called  last  term,  and  this  is 
therefore  the  second  term  at  which  they 
aro  subject  to  eall,  under  rule  19  the 
mere  consent  of  counsd  without  an  other- 
wise adequate  showing  is  insufficient  to 
justify  the  fnntxDg  of  the  motion  to 
pass,  and  it  is  therefore  denied;  without 
prejudice,  howerer,  to  the  right  to  renew 
the  same  upon  the  mining  of  a  proper 
showing. 


Bx  PiBTi:   Tx  THE  Mattkb  of  Claib  D. 
yiLLKTR  and  Alfred  B.  Quinton,  Pe- 
titioners.   [No.  — ,  Original.] 
Petition  for  a  hearing  on  motion  for 

leave  to  file  bill  of  complaint  in  the  name 

«f  the  United  States  v.  State  of  Florida. 
Messrs.  Alfred  B.  Quinton  and 

D.  Vallette  for  petitioners. 

October  16, 1916.    Denied. 
•1  li.  ed. 


[•10]  Thdius  Pasbtok  Krh,  Plalii- 

tiff  in  Brxor,  t.  Piopia  ov  the  Scab 

ov  XLLuroia.    [No.  S16.] 
Brror  to  state  court— frivolous  Federal 
question. 

In  Brror  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  conviction  in  uie  Crim- 
inal Court  of  Cook  County,  in  that  state, 
of  obtaining  mon^  by  means  of  the  eon- 
fidenoe  game. 

See  same  case  below,  269  BL  178^  109 
N.  B.  684. 

Mr.  Charles  H.  Soelke  for  plaintiff  in 
error. 

Messrs.  Patrick  J.  Lnc^  and  Lester  H. 
Strawn  for  defendant  in  error. 

October  23,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Bergmann  v.  Backer^ 
157  U.  S.  665,  656,  39  L.  ed.  845,  846, 16 
Sup.  Ct  Rep.  727;  Caldwell  v.  Texas, 
137  U.  S.  692,  34  L.  ed.  816, 11  Sm.  Ct 
Bep.  224;  Howard  v.  Fleming,  191  U. 
S.  126,  135,  48  L.  ed.  121,  124,  24  Sup. 
Ct.  Rep.  49;  (2)  Deming  v.  Carlisle  Pack- 
ing Co.  226  U.  S.  102, 165,  57  L.  ed.  140. 
142,  33  Sup.  Ct  Rep.  80;  Consolidated 
Tump.  Co.  V.  Norfolk  &  0.  V.  R.  Co.  228 
U.  S.  596,  600, 57  L.  ed.  982,  983, 83  Sup. 
Ct  Rep.  609 :  Overton  v.  Oklahoma,  236 
U.  S.  &,  50  L  ed.  112,  85  Sup.  Ct  B^. 
14. 


JosnPR  W.  Bull,  AppeUant,  t.  Hugh 

Campbell^  Jr.  [No.  346.] 
Appeal — ^from  circuit  court  of  i^peals — 

Federal  question. 

Appeal  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Bisfath  Cir^ 
cuit  to  review  a  decree  which  afflrmed  a 
decree  of  the  District  Court  for  the  Dis- 
trict of  North  Dakota  in  favor  of  plain- 
tiff in  a  suit  to  quiet  title  to  lands  within 
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the  limits  of  the  Northern  Pacific  Rail- 
road land  grant. 

See  same  case  below,  141  C.  C.  A.  47, 
225  Fed.  923. 

Mr.  John  R.  Van  Derlip  for  appellant. 

Mr.  S.  E.  Ellsworth  for  appellee. 

October  23,  1916.  Per  Cnnam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Bagl^  v.  Oenend  Fire 
Extinguisher  Co.  212  U.  8.  477,  53  K  ed. 
605,  29  Sup.  Ct.  Rep.  341;  Shulthis  ▼. 
McDougal,  225  U.  S.  561,  56  L.  ed.  1205, 
32  Sup.  Ct.  Rep.  704;  St  Anthony 
Church  V.  Pennsylvania  R.  Co.  237  U.  S. 
575,  59  L.  ed.  1119,  35  Sup.  Ct.  Rep. 
729;  (2)  FarreU  v.  O'Brien  (O'Callaghan 
V.  O'Brien)  199  U.  S.  89,  100,  50  L.  ed. 
101,  107,  25  Sup.  a.  Rep.  727;  Hull  v. 
Burr,  234  U.  S.  712,  720,  58  K  ed.  1567, 
1561,  34  Sup.  Ct.  Rep.  892;  Q.  &  C.  Mer- 
riam  Co.  v.  Syndicate  Pub.  Co.  237  U.  S. 
618,  621,  59  L.  ed.  1148,  1149,  35  Sup. 
Ct.  Rep.  708. 


LoxnsviLLK  &  Nashvills  Railroad  Com- 

PAKT,  Plaintiff  in  Error,  v.  C.  L.  Cboan 

et  al.    [No.  453.] 
Carriers — limiting  liability — agreed  value 

— ^notice  of  claim. 

In  Error  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  afiftrmed  a  judgment  of  the 
Circuit  Court  of  Bullitt  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
against  the  initial  carrier  of  an  interstate 
shipment,  in  which  the  defendant  carrier 
relied  on  provisions  in  the  bill  of  lading 
limiting  liability  to  an  agreed  value  and 
requiring  the  giving  of  notice  of  claim. 

Messrs.  Benjamin  D.  Warfield  and 
Charies  H.  Moorman  for  plaintiff  in  er- 
ror. 

Mr.  William  W.  Crawford  for  defend- 
ants in  error. 

October  23, 1916.  Per  Curiam :  Judg- 
ment reversed  with  costs,  upon  the  au- 
thority of  Northern  P.  R.  Co.  v.  [611] 
WaU,  241  U.  S.  87,  60  L.  ed.  905,  36  Sup. 
Ct.  Rep.  493;  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Rankin,  241  U.  S.  319,  60  L.  ed. 
1022,  LJ1^.1916F,  — ,  36  Sup.  Ct.  Rep. 
555. 


MissouBi,  Kansas,  &  Tcxas  Railway 
CoMPAKT  or  Tkxas  et  aL,  Plaintiffs  in 
Error,  v.  Mbs.  Emma  A.  Cassadt,  Ad- 
ministratrix, etc.     [No.  484.] 

Error  to  state  court — ^following  decision 
below— employers'  liability. 
In  Error  to  the  Court  of  Civil  Appeals 

5S6 


for  the  Second  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judg- 
ment which  afltaned  a  judgment  of  the 
District  Court  of  Cook  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
brought  against  an  interstate  carrier  for 
the  death  of  an  employee. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  175  S.  W.  796. 

Messrs.  Joseph  M.  Bryson,  Alex.  Brit- 
ton,  and  Evans  Browne  for  plaintiffii  in 
error. 

Mr.  H.  L.  Stuart  for  defendant  in  er- 
ror. 

October  23, 1916.  Per  Curiam:  Judg- 
ment af&rmed  with  costs  upon  the  au- 
thority of  Chicago  Junction  R.  Co.  v. 
King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct.  Rep.  79;  Seaboard  Air  line 
R.  Co.  V.  Padgett,  236  U.  S.  668,  673, 
674,  59  L.  ed.  777,  35  Sup.  Ct  Rep.  481; 
Great  Northern  R.  Co.  v.  Knapp,  240  U. 
S.  464,  60  L.  ed.  745,  36  Sup.  Ct  Rep. 
399. 


JoHK  O.  Chbistophbb  et  aL,  Plaintifb 

in  Error,  v.  Janb  Munqkk  and  Houy 

Mungen,  Her  Husband.     [No.  507.] 
Error  to  state  court — ^Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  a  decree  which, 
on  a  third  appeal,  af&rmed  a  decree  of 
the  Circuit  Court  of  Duval  County,  in 
that  state,  in  favor  of  complainants  in  a 
suit  for  partition  among  the  children  of 
a  slave  marriage. 

See  same  case  below,  on  first  appeal, 
61  Fla.  513,  55  So.  273;  on  second  ap- 
peal, 66  Fla.  467,  63  So.  923;  on  third 
appeal,  71  Fla.  545,  71  So.  625. 

Messrs.  Gkorge  C.  Bedell  for  plaintifEs 
in  error. 

Messrs.  Nathan  P.  Bryan  and  J.  T.  O. 
Crawford  for  defendants  in  error. 

October  23,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Eustis  v.  BoUes,  160  U. 
S.  361,  37  L.  ed.  1111,  14  Sup.  Ct  Rep. 
131;  Gaar,  S.  &  Co.  v.  Shannon,  223  U. 
S.  468,  470,  56  L.  ed.  510,  32  Sup.  a. 
Rep.  236;  MeUon  Co.  v.  MeCaflerty,  239 
U.  S.  134,  60  L.  ed.  181,  36  Sup.  Ct.  Rep. 
94;  (2)  Deming  v.  Carlisle  Packing  Co. 
226  U.  S.  102, 105,  57  L.  ed.  140, 142,  33 
Sup.  Ct.  Rep.  80;  Consolidated  Tump. 
Co.  V.  Norfolk  &  0.  V.  R.  Co.  228  U.  8. 
596,  600,  57  L.  ed.  982,  983,  33  Sup.  Ct. 
Rep.  609;  Parker  v.  McLain,  237  U.  S. 
469,  59  L.  ed.  1051,  35  Sup.  Ct.  Rep.  632. 

14S  U.  S. 
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[•121   Mabt  HiLDr  Bbowh,  Plaintiff 

in  Error.  ▼.  City  of  Nbw  York.    [No. 

3.] 
Error  to  district  ooort-^Federml  question 

— oninent  domain. 

In  Error  to  the  pistriet  Court  of  the 
United  States  for  the  Southern  District 
of  New  Toiic  to  review  a  judgment  in 
favor  of  defendant  in  an  action  against 
the  city  of  New  York  to  recover  damages 
allesed  to  grow  out  of  condemnation  pro- 


Messrs.  Omri  F.  Hibhard  and  Nathan 
L  Sachs  for  plaintiff  in  error. 

Mr.  Terence  Farl^  for  defendant  in 
«Ror. 

October  30,  1916.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Deming  v.  CarMe 
Packing  Co.  226  U.  S.  102,  105,  57  L.  ed. 
140,  142,  33  Sup.  Ct.  Rep.  80;  Consoli- 
dated Tump.  Co.  V.  Norfolk  &  0.  V.  R. 
Co.  228  U.  S.  596,  600,  57  L.  ed.  982, 
983,  33  Sup.  Ct.  Rep.  609;  Ennis  Water- 
works V.  Ennis,  233  U.  S.  652,  658,  58 
L.  ed.  1139,  1141,  34  Sup.  Ct.  Rep.  767; 
Parker  v.  McLafn,  237  U.  S.  469,  471, 
472,  59  L.  ed.  1051,  1053,  1054,  35  Sup. 
Ct  Rep.  632;  (2)  Shoemaker  v.  United 
Stotes,  147  U.  S.  282,  321,  37  L.  ed.  170, 
188,  13  Sup.  Ct.  Rep.  361;  Prosser  v. 
Northern  P.  R.  Co.  152  U.  S.  59,  38  L. 
ed.  352,  14  Sup.  Ct.  Rep.  528;  Bauman 
V.  Ross,  167  U.  S.  548,  596,  42  L.  ed.  270, 
290,  17  Sup.  Ct.  Rep.  966;  Ramapo 
Water  Co.  v.  New  Yort,  236  U.  S.  579, 
59  L.  ed.  731,  35  Sup.  Ct  Rep.  442. 


Right  Rkvkrind  Libkbt  HnnnfiF  Bobt- 
KABMS,  Bishop  of  Zeugma,  Vicar  Apos- 
tolic of  Hawaii,  Trustee,  Plaintiff  in 
Error,  v.  L.  Ah  Lbonq.    [No.  28.] 
Error  to  territorial  court — ^following  de- 
cision below — local  law. 
In  Error  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judgment 
which  9ffirmed  a  judgment  of  the  Circuit 
Court  for  the  Fust  Judicial  Circuit,  in 
that  territory,  in  favor  of  defendant  in  a 
statutory  action  to  quiet  title. 
See  same  case  below,  21  Haw.  699. 
Mr.  Lorrin  Andrews  for  plaintiff  in 
error. 

Mr.  David  L.  Withington  for  defend- 
ant in  error. 

October  30, 1916.  Per  Curiam :  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  Lewers  &  Cooke  v.  Atcherly, 
222  U.  S.  285,  294,  56  L.  ed.  202,  205, 
32  Sup.  Ct.  Rep.  94;  John  li  EsUte  v. 
Brown,  235  U.  S.  342,  349,  59  L.  ed.  259, 
265,  35  Sup.  Ct.  Rep.  106;  Kapiolani 

Estate  V.  Ateherley,  238  U.  8.  119,  136, 
61  li.  ed. 


59  L.  ed.  1229,  1237,  35  Sup.  Ct.  Rep. 
832;  Cardona  v.  Quinones,  240  U.  S.  83, 
88,  60  L.  ed.  538,  540,  36  Sup.  Ct  Rep. 
346. 


SouTHiRN  RaHjWat,  Cabolika  Divisiok, 
Plaintiff  in  Error,  v.  Faknib  G.  Driogs 
and  her  Husband,  H.  D.  Driggs  [No. 
31];  and  [613]  SouTHxaN  Railway, 
Cabolina  Division,  Plaintiff  in  Elrror, 
V.  HuBXBT  Dbigos,  by  His  Quardian 
ad  Litem,  H.  D.  Drim  [No.  32]. 
Carriers — ^published  Uams  for  interstate 
transportation — ^liability  for  nusrepre- 
sentation  by  local  agent. 
Two  Writs  of  Error  to  the  Supreme 
Court  of  the  State  of  South  Carolma  to 
review  judgments  against  an  interstate 
carrier  for  damages  resulting  from  repre- 
sentations by  a  local  agent  contra^  to 
the  tariff  on  file  with  the  Interstate  Com- 
merce Commission. 

See  same  case  below,  98  8.  C.  100,  81 
S.  E.  431. 

Messrs.  John  K.  Graves  and  Benjamin 
Lindsey  Abney  for  plaintiff  in  error. 

Mr.  Stanwiz  Q.  Mayfield  for  defend- 
ants in  error. 

October  30, 1916.  Per  Curiam :  Judg- 
ments reversed  with  costs  upon  the  au- 
thority of  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  653,  57  L.  ed. 
663,  688,  33  Sup.  Ct.  Rep.  391;  Boston 
ft  M.  R.  Co.  V.  Hooker,  233  U.  S.  97, 110- 
113,  58  L.  ed.  868,  875,  876,  L.R.A.1915B, 
450,  34  Sup.  Ct.  R^.  526,  Ann.  Cas. 
1915D,  593;  LouisviDe  &  N.  R.  Co.  v. 
Maxwell,  237  U.  S.  94,  97,  98,  59  L.  ed. 
853,  855,  L.R.A.1915E,  665,  P.U.R.1916C, 
300,  35  Sup.  Ct.  Rep.  494. 


Mabtin  H.  Fbbb,  Plaintiff  in  Error,  v. 

Wbstbbn  Union  Teleobaph  Company. 

[No.  36.] 
Error  to  state  court— Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisoonsin  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Cir- 
cuit Court  for  Milwaukee  County,  in  that 
state,  in  favor  of  defendant  in  an  action 
upon^an  Iowa  judgment  which  had  been 
reversed  on  appeal. 

See  same  case  below,  158  Wis.  36,  147 
N.  W.  1040. 

Mr.  Benjamin  1.  Salinger  for  plaintiff 
in  error. 

Mr.  Rush  Taggart  for  defendant  in 
error. 

October  30,  1916.    Per  Curiam:    Dis- 

miMed  for  want  of  jurisdiction  upon  the 
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authority  of  (1)  Deming  v.  Carlisle 
Packing  Co.  226  U.  S.  102, 106,  57  L.  ed. 
140,  142,  33  Sup.  Ct.  Rep.  80;  Consoli- 
dated Turnp.  Co.  v.  Norfolk  &  O.  V.  B. 
Co.  228  U.  S.  596,  600,  57  L.  ed.  982,  983, 
33  Sup.  Ct.  Rep.  609;  Ennis  Water- 
works v.  Ennis,  233  U.  S.  652,  658,  58 
L.  ed.  1139,  1141,  34  Sup.  Ct  Rep.  767; 
Parker  v.  McLain,  237  U.  S.  469,  471, 
472,  59  L.  ed.  1051,  1053,  1054,  35  Sup. 
Ct  Rep.  632;  (2)  John  v.  Paullin,  231 
U.  S.  583,  585,  586,  58  L.  ed.  381-383,  34 
Sup.  Ct.  Rep.  178;  McDonald  v.  Oregon 
R.  &  Nav.  Co.  233  U.  S.  665,  669,  670, 
58  L.  ed.  1145,  1148,  34  Sup.  Ct.  Rep. 
772;  (3)  Simon  v.  Craft,  182  U.  S.  427, 
437,  45  L.  ed.  1165,  1171,  21  Sup.  Ct 
Rep.  836;  Louisville  &  N.  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  44  L.  ed.  747, 
20  Sup.  Ct  Rep.  620. 


CiTT  OF  Montgomery,  Plaintiff  in  Error, 
V.  R.  H.  Qreenb  et  al.  [No.  41] ;  and 
[614]  City  of  Montgomery,  Plain- 
tiff in  Error,  v.  W.  R.  McDadb  et  al. 
[No.  42], 
Error  to  state  court — frivolous  Federal 
question. 

Two  Writs  of  Error  to  the  Supreme 
Court  of  the  State  of  Alabama  to  review 
decrees  which  afftrmed  decrees  of  the 
Montgomery  Chancery  Court,  enjoining 
the  city  of  Montgomery  from  refusing  to 
furnish  water  to  persons  residing  out- 
side the  corporate  limits  but  within  the 
police  jurisdiction  on  the  same  terms  as 
are  accorded  consumers  within  the  corpo- 
rate limits. 

See  same  case  below,  in  No.  41,  187 
Ala.  196,  66  So.  783;  in  No.  42, 191  Ala. 
659,  66  So.  1008. 

Mr.  W.  A.  Gunter  for  plaintiff  in  er- 
ror. 

No  counsel  appeared  for  defendants  in 
error. 

October  30,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  deming  v.  Carlisle 
Packing  Co.  226  U.  S.  102, 105,  57  L.  ed. 
140,  142,  33  Sup.  Ct.  Rep.  80;  Consoli- 
dated Tump.  Co.  V.  Norfolk  &  0.  V.  R. 
Co.  228  U.  S.  596,  600,  57  L.  ed.  982,  983, 
33  Sup.  Ct  Rep.  609 ;  Ennis  Waterworks 
V.  Ennis,  233  U.  S.  652,  658,  58  L.  ed. 
1139, 1141,  34  Sup.  Ct  Rep.  767;  Parker 
V.  McLain,  237  U.  S.  469,  471,  472,  59 
L.  ed.  1051,  1053, 1054,  35  Sup.  Ct.  Rep. 
632;  (2)  Stewart  v.  Kansas  City,  239  U. 
S.  14,  16,  60  L.  ed.  120, 121,  36  Sup.  Ct 
Rep.  15;  Sioux  County  v.  Rule,  241  U. 
S.  640,  60  L.  ed.  1216,  36  Sup.  Ct.  Rep. 
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Illinois  Surety  Company,  Appellant,  v. 

Frank  Miller  et  al.    [No.  82.] 
Appeal — ^from    district    court — ^jurisdic- 
tion   below — ^prior   appeal    to    circuit 

court  of  appeals. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York  to  review  a  decree  in  favor  of 
plaintiffs  in  an  action  on  the  bond  of  a 
public  contractor. 

See  same  case  below,  215  Fed.  263. 

Messrs.  L.  Laflin  Kellogg  and  Nelson 
L.  Keach  for  appellant. 

Messrs.  Frederick  P.  King  and  George 
W.  Bristol  for  appellees. 

November  13, 1916.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction,  with  5 
per  cent  damages,  upon  the  authority  of 
Aspen  Min.  &  Smelting  Co.  v.  Billings, 
150  U.  S.  31,  37  L.  ed.  986,  14  Sup.  Ct. 
Rep.  4;  Brown  v.  Alton  Water  Co.  222 
U.  S.  325,  56  L.  ed.  221,  32  Sup.  Ct.  Rep. 
156;  Metropolitan  Water  Co.  v.  Kaw 
Valley  Drainage  Dist.  223  U.  S.  519,  56 
L.  ed.  533,  32  Sup.  Ct.  Rep.  246;  Union 
Trust  Co.  V.  Westhus,  228  U.  S.  519,  57 
L.  ed.  947,  33  Sup.  Ct.  Rep.  593 ;  Shapiro 
V.  United  States,  235  U.  S.  412,  59  L.  ed. 
291,  35  Sup.  Ct.  Rep.  122. 


Vandalia  RAn.ROAD  Company,  Plaintiff 

in  Error,  v.  Nathaniel  G.  Strinobb. 

[No.  86.] 
Error  to  state  court — ^Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Su- 
perior Court  of  Marion  County,  in  that 
state,  in  favor  of  plaintiff  in  a  personal- 
injury  action. 

See  same  case  helow,  182  Ind.  676, 106 
N.  E.  865, 107  N.  E.  673. 

Mr.  Charles  W.  Moores  for  plaintiff  in 
error. 

Messrs.  Wymond  J.  Beckett  and  Martin 
M.  Hugg  for  defendant  in  error. 

[615]  November  13,  1916.  Per  Cur- 
iam :  Dismissed  for  want  of  jurisdiction, 
with  5  per  cent  damages,  upon  the  au- 
thority of  Iowa  C.  R.  Co.  V.  Iowa,  160  U. 
S.  389,  40  L.  ed.  467,  16  Sup.  Ct.  Rep. 
344;  Texas  &  N.  0.  R.  Co.  v.  Miller,  221 
U.  S.  408, 416,  55  L.  ed.  789,  796,  31  Sup. 
Ct.  Rep.  534;  Washington  v.  Miller,  235 
U.  S.  422, 429,  59  L.  ed.  295,  299,  35  Sup. 
Ct.  Rep.  119;  Wabash  R.  Co.  v.  Hayes, 
234  U.  S.  86.  58  L.  ed.  1226,  34  Sup.  Ct. 

Rep.  729,  6  N.  C.  C.  A.  224. 
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Mabtik  Haksok,  Plaiutiil  in  Error,  v. 

Gbkat  Nobthxrn  Railway  Company. 

[No.  90.] 
EiTor  to  state  court — following  decision 

below — employers'  liability. 

In  Error  to  the  Suprema  Court  of  the 
State  of  Minnesota  to  review  a  judgement 
which,  reversing  a  judgnient  of  the  Dis- 
triet  Court  of  Polk  County,  in  that  state, 
ordered  judgment  for  defendant  in  an 
action  under  the  Federal  Employers'  Lia- 
bility Act. 

See  same  case  below,  128  Minn. .  122, 
150  N.  W.  380. 

Messrs.  William  E.  Rowe  and  Charles 
Loring  for  plaintiff  in  error. 

Messrs.  E.  C.  Lindley  and  A.  L.  Janes 
for  defendant  in  error. 

December  4, 1916.  Per  Curiam:  Judg- 
ment affirmed  with  costs,  upon  the  au- 
thority of  Chicago  Junction  R.  Co^  y. 
King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct.  Rep.  79;  Seaboard  Air  line 
R.  Co.  V.  Padgett,  236  U.  S.  668,  673,  59 
L.  ed.  777,  781,  35  Sup.  Ct.  Bep.  481; 
Great  Northern  R.  Co.  v.  Knapp,  240 
U.  S.  464.  60  L.  ed.  745,  36  Sup.  Ct.  Rep. 
399;  Bnllimore  &  0.  R.  Co.  v.  Whitacre, 
242  U.  S.  169,  ante,  228,  37  Sup.  Ct.  Rep. 
33. 


William  Brigos,  Plaintiff  in  Error,  t. 

State  of  Kansas.     [No.  113.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  (except  as  to  one  count 
in  ihe  information)  a  conviction  in  the 
District  Court  of  Shawnee  County  of 
maintaining  a  common  nuisance,  in  vio- 
lation of  the  prohibitory  law  of  Uie  state. 

See  same  case  below,  94  Kan.  92,  145 
Pac.  866. 

Mr.  A.  M.  Harvey  for  plaintiff  in  error. 

Mr.  James  P.  Coleman  for  defendant 
in  error. 

December  4,  1916.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Dreyer  v.  Illinois,  187 
U.  S.  71,  83,  84,  47  L.  ed.  79,  85,  23  Sup. 
Ct  Rep.  28,  15  Am.  Crim.  Rep.  253; 
Prentis  v.  Atlantic  Coast  Line  Co.  211 
U.  S.  210,  225,  53  L.  ed.  150,  158,  29 
Sup.  Ct.  Rep.  67;  (2)  Baldwin  v.  Kansas, 
129  U.  S.  52,  32  L.  ed.  640,  9  Sup.  Ct. 
Rep.  193;  [616]  Spies  y.  Illinois,  123 
U.  S.  131,  31  L.  ed.  80, 8  Sup.  Ct.  Rep.  21, 
22;  Jacobi  v.  Alabama,  187  U.  S.  133,  47 
L.  ed.  106,  23  Sup.  Ct.  Rep.  48;  (3)  Equi- 
table Life  Assur.  Soc.  v.  Brown,  187  U. 
S.  308,  311,  47  L.  ed.  190,  192,  23  Sup. 

Ct  Rep.  123;  Consolidated  Tump.  Co. 
•1  Ij.  ed. 


V.  Norfolk  &  0.  V.  R.  Co.  228  U.  S.  596, 
600,  57  L.  ed.  982,  983,  33  Sup.  Ct.  Rep. 
009 ;  Manhattan  L.  Ins.  Co.  v.  Cohen,  234 
U.  S.  123,  137,  58  L.  ed.  1245,  1254,  34 
Sup.  Ct  Rep.  874;  (4)  Moore  v.  Mis- 
souri, 159  U.  S.  673,  40  L.  ed.  301,  16 
Sup.  Ct.  Rep.  179;  McDonald  v.  Massa- 
chuselU,  180  U.  S.  311,  45  L.  ed.  542, 
21  Sup.  Ct  Rep.  389;  Graham  v.  West 
Viigiuia,  221  U.  S.  C16,  50  L.  ed.  917, 
32  Sup.  Ct.  Rep.  583;  Carlesi  v.  New 
York,  233  U.  S.  51,  58  L.  ed.  843,  34 
Sup.  Ct.  Rep.  576. 


GiDEOK    Dixon    et    al.,    Appellants,   v. 

George  W.  Goethals  et  al.  [No.  127.] 
Appeal — finality  of  judgment. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  decree  which  dismissed  an  ap- 
peal from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Canal  Zone, 
sustaining  a  demurrer  to  a  petition  for 
an  injunction,  and  denied  an  application 
for  a  temporary  injunction  upon  a  rule 
to  show  cause. 

See  same  case  below,  136  C.  C.  A.  663, 
221  Fed.  1021. 

Mr.  Benjamin  T.  Waldo  for  appellants. 

Mr.  Solicitor  General  Davis  for  appel- 
lees. 

December  4, 1916.  Per  Curiam :  Judg- 
ment affirmed  with  costs  upon  the  author- 
ity of  McCoUum  v.  Eager,  2  How.  61, 11 
L.  ed.  179;  Thomas  v.  Wooldridge,  23 
Wall.  283,  23  L.  ed.  135;  Bumngton  y. 
Harvey,  95  U.  S.  99,  24  L.  ed.  381 ;  Rex- 
ford  V.  Bninswick-Balke-Collender  Co. 
228  U.  S.  339,  346,  57  L.  ed.  864,  867, 
33  Sup.  Ct.  Rep.  515. 


Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  Plaintiff  in  Error,  ▼. 
John  M.  Bolch.     [No.  474.] 
Error  to  state  court — final  judgment. 

In  Error  to  the  Supreme  Court  for  the 
State  of  Washington  to  review  a  judg- 
ment which  reversed  a  judgment  of  the 
Superior  Court  for  Pierce  County,  in 
that  state,  in  favor  of  defendant  in  an 
action  under  the  Employers'  Liahility  Act, 
and  remanded  the  case  for  a  new  trial. 
See  same  case  helow,  90  Wash.  47, 155 
Pac.  422. 

Mr.  Heman  H.  Field  for  plaintiff  in 
error. 

Mr.  Merritt  J.  Gordon  for  defendant  in 
error. 

December  4,  1916.    Per  Curiam:    Dis- 
missed for  want  of  jurisdiction  upon  the 
34  Mt 
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authority  of  Haseltine  v.  Central  Nat. 
Bank,  183  U.  S.  130,  46  L.  ed.  117,  22 
Sup.  Ct.  Rep.  49 ;  Schlosser  v.  Hemphill, 
198  U.  S.  173,  49  L.  ed.  1000,  25  Sup.  Ct. 
Rep.  654;  Louisiana  Nav.  Co.  v.  Oyster 
Commission,  226  U.  S.  99,  57  L.  ed.  138, 
33  Sup.  Ct.  Rep.  78;  Thompson  v.  St. 
[617]  Louis,  241  U.  S.  637,  60  L.  ed. 
1215,  36  Sup.  Ct.  Rep.  445. 


Nbw  Yobk  EiiierRic  Links  Company, 
Petitioner,  v.  William  J.  Gaynor  et 
aL,  Board  of  Estimate  and  Apportion- 
ment of  the  City  of  New  York,  et  al. 
[No.  — ,  Original.] 
Error  to  state  court — Federal  question. 

On  Application  for  a  Writ  of  Error  to 
the  Supreme  Court  of  the  State  of  New 
York  for  the  County  of  New  York. 
Mr.  Alexander  S.  Bacon  for  petitioner. 
Messrs.  Edmund  L.  Mooney,  Charles  T. 
Russell,  Frederick  A.  Card,  Lamar  Hardy, 
and  Samuel  J.  Rosensohn  for  respond- 
ents. 

December  11, 1916.  Per  Curiam :  The 
writ  of  error  prayed  for  is  denied  upon 
the  authority  of  (1)  Eustis  v.  BoUes, 
150  U.  S.  361,  37  L.  ed.  1111,  14  Sup. 
Ct.  Rep.  131;  Leathe  v.  Thomas,  207  U. 
S.  93,  52  L.  ed.  118,  28  Sup.  Ct.  Rep. 
30;  Holden  Land  &  Live  Stock  Co.  v. 
InterstaU  Trading  Co.  233  U.  S.  536, 
541,  58  L.  ed.  1083,  1086,  34  Sup.  Ct. 
Rep.  661;  Mellon  Co.  v.  McCafferty,  239 
U.  S.  134,  60  L.  ed.  181,  36  Sup.  Ct.  Rep. 
94;  (2)  Yazoo  &  M.  Valley  R.  Co.  v. 
Adams,  180  U.  S.  26,  45  L.  ed.  408,  21 
Sup.  Ct.  Rep.  282;  Reals  v.  Cone,  188 
U.  S.  184,  47  L.  ed.  435,  23  Sup.  Ct.  Rep. 
275;  Wood  y.  Chesborough,  228  U.  S. 
672,  57  L.  ed.  1018,  33  Sup.  Ct.  Rep. 
706;  (3)  Equitable  life  Assur.  Soc.  v. 
Brown,  187  U.  S.  308,  314,  47  L.  ed.  190, 
193,  23  Sup.  Ct.  Rep.  123;  Consolidated 
Tump.  Co.  V.  Norfolk  &  0.  V.  R.  Co. 
228  U.  S.  596,  600,  57  L.  ed.  982,  983, 
33  Sup.  Ct.  Rep.  609;  Easterling  Lum- 
ber Co.  V.  Pierce,  235  U.  S.  380,  382,  59 
L.  ed.  279,  281,  35  Sup.  Ct.  Rep.  133. 
See  New  York  Electric  Lines  Co.  v.  Em- 

Eire  City  Subway  Co.  235  U.  S.  179,  59 
I.  ed.  184,  L.R.A.— ,  — ,  35  Sup.  a.  Rep. 
72,  Ann.  Cas.  1915A,  72. 


Eightun  Packaobs  of  Dkntal  Instbu- 
MSNT8,  etc.,  Appellant  and  Plaintiff  in 
Error,  v.  United  States.  [No.  586.] 
Appeal — ^from  circuit  court  of  appeals— 
ftuality  of  judgment. 
Appeal  from  and  In  Error  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for 


the  Third  Circuit  to  review  a  decree 
which,  vacating  a  decree  of  the  District 
Court  for  the  Eastern  District  of  Penn- 
sylvania, dismissing  a  libel  for  the  for- 
feiture of  certain  miports  for  violations 
of  the  tariff  laws,  oi^ered  the  reinstate- 
ment of  the  libel,  and  remanded  the  cause 
for  further  proceedings. 

See  same  case  below,  144  C.  C.  A.  618, 
230  Fed.  564. 

Mr.  John  A.  Krats  for  appelant  and 
plaintiff  in  error. 

Mr.  Solicitor  General  Davis  for  appel- 
lee and  defendant  in  error. 

December  11, 1916.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  the  United  States  v.  Krall, 
174  U.  S.  385,  391,  43  L.  ed.  1017,  1019, 
19  Sup.  Ct.  Rep.  712;  Macfarland  v. 
Brown,  187  [618]  U.  S.  239,  47  L.  ed. 
159,  23  Sup.  Ct.  Rep.  105;  United  States 
▼.  Beatty,  232  U.  S.  463,  466,  58  L.  ed. 
686,  687,  34  Sup.  Ct.  Rep.  392. 


John  T.  Bebcboit,  Plaintiff  in  Error,  y. 

Qbkat  Northern  Railway  Company. 

[No.  699.] 
Error  to  state  court — following  decision 

below — employers'  liability. 

In  Error  to  the  District  Court  of  Lyon 
County,  State  of  Minnesota,  to  review  a 
judgment  entered  pursuant  to  the  man- 
date of  the  Supreme  Court  of  that  state, 
which  had  affirmed  a  judgment  of  the 
District  Court  in  favor  of  defendant  non 
obstante  veredicto  in  an  action  under  the 
Federal  Employers'  Liability  Act. 

See  same  case  below  in  Supreme  Court, 
—  Minn.  — ,  158  N.  W.  800. 

Mr.  Tom  Davis  for  plaintiff  in  error. 

Mr.  M.  L.  Countryman  for  defendant 
in  error. 

December  U,  1916.  Per  CuriJam: 
Judgment  affirmed  with  costs  on  the  au- 
thority of  Chicago  Junction  R.  Co.  v. 
King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct.  Rep.  79;  Seaboard  Air  Line  R. 
Co.  V.  Pa^tt,  236  U.  S.  668,  673,  59  L. 
ed.  777,  781,  35  Sup.  Ct.  Rep.  481;  Great 
Northern  R.  Co.  v.  Knapp,  240  U.  S.  464, 
60  L.  ed.  745,  36  Sup.  Ct.  Rep.  399; 
Baltimore  &  0.  R.  Co.  v.  Whitacre,  242 
U.  S.  169,  ante,  228,  37  Sup.  a.  Rep.  33. 


Charles  Schweinler  Press,  Plaintiff  in 
Error,  v.  People  of  the  State  of  New 
York.    [No.  120.] 
Error  to  state  court — ^finality  of  judg- 
ment. 

In  Error  to  the  Court  of  Special  Ses- 
sions,  First   DLstriet,   New    York   City, 
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State  of  New  ToiIti  to  review  a  judgment 
entered  pursuant  to  the  mandate  of  the 
Court  of  Appeals  of  tliat  state,  which  af- 
flxmed  a  jttdg:ment  of  the  Appellate.  Divi- 
sion of  the  Supreme  Court,  First  Depart- 
ment, reversing  an  order  of  the  Court  of 
Special  Sessions  in  anest  of  a  conviction 
for  violating  a  staie  hiw  regulating  hours 
of  lahor  for  women. 

See  same  case  below,  in  appellate  divi- 
■ion,  163  App.  Div.  620, 148  N.  T.  Supp. 
725;  in  court  of  appeals,  214  N.  Y.  395, 
L.RJL.— ,  — ,  108  N.  E.  639,  Ann.  Cas. 
1916D,  1059. 

Mr.  Alfred  E.  Ommen  for  plaintiff  in 
error. 

Menrs.  Robert  S.  Johnstone  and  Leon- 
ard J.  Obermeier  for  defendant  in  error. 

December  18, 1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Haseltine  y.  Centnd  Nat. 
Bank,  183  U.  S.  130,  46  L.  ed.  117,  22 
Sup.  Ct  Rep.  49;  Schlosser  v.  Hemphill, 
198  U.  S.  173,  49  L.  ed.  1000,  25  Sup.  a. 
Rep.  654;  Missouri  &  K.  I.  R.  Co.  y. 
Olathe,  222  U.  S.  185,  56  L.  ed.  155,  32 
Sup.  Ct.  Rep.  46;  Louisiana  Nav.  Co.  v. 
Oyster  Commission,  226  U.  S.  99,  57  L. 
ed.  138,  33  Sup.  Ct.  Rep.  78;  Thompson 
V.  St.  Louis,  241  U.  S.  637, 60  L.  ed.  1215, 
36  Sup.  Ct.  Rep.  445. 


[610]  Wichita  Falls  &  Northwestebn 

Railway  Compakt,  Plaintiff  in  Error, 

V.  J.  H.  PUCKBTT,     FNo.  535.] 
Error  to  state  court — JP^ederal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  afSrmed  a  judgment  of  the  Dis- 
trict Court  of  Comanche  County,  in  that 
state,  in  favor  of  plaintiff  in  a  personal- 
injury  action. 

See  same  ease  below,  —  Okla.  — ,  157 
Pae.  112. 

Messrs.  Joseph  M.  Bryson,  Alex.  Brit- 
ton,  and  Evans  Browne  for  plaintiff  in 
error. 

Messrs.  C.  B.  Stuart,  A.  C.  Cruce,  M. 
K.  Cruce,  and  Weldon  M.  Bailey  for  de- 
fendant in  error. 

December  18, 1916.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Dower  v.  Riohards, 
151  U.  S.  658,  668,  38  L.  ed.  305,  309, 14 
Sup.  Ct  Rep.  452,  17  Mor.  Min.  Rep. 
704;  Thayer  y.  Spratt,  189  U.  S.  346, 
353,  47  L.  ed.  845,  849,  23  Sup.  Ct.  Rep. 
576;  Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  86,  97,  53  L.  ed.  417,  424,  29  Sup. 
Ct  Rep.  220;  Kerfoot  v.  Farmers  ft  M. 
Bank,  218  U.  S.  281,  288,  54  L.  ed.  1042, 

1043.  31  Sup.  Ct  Rep.  14;  (2)  Doming 
•1  i.  ed. 


y.  Cariisk  Packing  Co.  226  U.  S.  102, 
105,  57  L.  ed.  140,  142,  33  Sup.  Ct.  Rep. 
80;  Consolidated  Tump.  Co.  v.  Norfolk 
ft  0.  V.  R.  Co.  228  U.  S.  596,  600,  57 
L.  ed.  982,  983,  33  Sup.  Ct  Rep.  609'; 
Ennis  Waterwcuto  v.  Ennis,  233  U.  S. 
652,  658,  58  L.  ed.  1139,  1141,  34  Sup. 
Ct  Rep.  767;  Parker  v.  McLain,  237  U. 
S.  469,  471,  472,  59  L.  ed.  1051,  1053, 
1054,  35  Sup.  Ct  Rep.  632. 


n.  8.  JoiKBS,  Plaintiff  in  Error,  v.  W.  S. 

Combs  et  al.    [No.  130.] 
Error  to  state  court — Federal  question — 

decision  on  non-Federal  ground. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Canadian  County,  in  that  state, 
in  favor  of  plaintiffs  in  a  suit  to  rescind 
a  purchase  of  Indian  lands  and  to  cancel 
a  purchase-money  note  and  mortgage. 

See  same  case  below,  38  Okla.  380, 182 
Pac.  1115. 

Messrs.  C.  B.  Stuart,  A.  C.  Cmee.  W. 
I.  Cruee,  M.  K.  Cruce,  and  W.  R.  Bleak- 
more  for  plaintiff  in  error. 

Messrs.  J.  H.  Everest  and  R.  M.  Camp- 
bell for  defendants  in  error. 

January  8,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Eustis  v.  Bolles,  150  U.  S. 
361,  37  L.  ed.  1111, 14  Sup.  Ct.  Rep.  131; 
Leathe  y.  Thomas,  207  U.  S.  93,  52  L. 
ed.  118,  28  Sup.  Ct.  Rep.  30;  Holden 
Land  ft  live  Stock  Co.  v.  Inter-State 
Trading  Co.  233  U.  S.  536,  541,  58  L.  ed. 
1083,  1086,  34  Sup.  Ct.  Rep.  661 ;  Mellon 
Co.  V.  MeCafferty,  239  U.  S.  134^  60  L. 
ed.  181,  36  Sup.  Ct  Rep.  94. 


MiKKSAPOLis  ft  St.  Louis  Bailsoad 
Company,  Plaintiff  in  Error,  y.  Eioca 
F.  Nash,  as  [620]  Administratrix  of 
the  Estate  of  John  Everett  Nash,  De- 
ceased. [No.  421.] 
Master  and  servant — employers'  liability 
— when  servant  is  engaged  in  interstate 
commerce. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  District  Court  of 
Ramsey  County,  in  that  state,  in  favor 
of  plamtiff  in  an  action  under  the  Fed- 
eral Employers'  Liability  Act. 

See  same  case  below,  on  first  appeal, 
131  Minn.  166,  L.R.A.— ,  — ,  154  N.  W. 
957;  on  second  appeal|  131  Minn.  495, 
155  N.  W.  1102. 


620,  ttl 


SUPREME  COURT  OF  IHS  UKIT]£D  STATES. 


Oct.  Tebm, 


Mr.  Frederick  IC  Miner  for  plaintiff  in 
error. 

Mr.  Humphrey  Barton  for  defendant 
in  error. 

January  8,  1917.  Per  Curiam:  Judg- 
ment reversed  with  costs  upon  the  au- 
thority of  Delaware,  L.  &  W.  R.  Co.  v. 
Turkonis,  238  U.  S.  439,  59  L.  ed.  1397, 
35  Sup.  Ct.  Rep.  902;  Shanks  ▼.  Dela- 
ware, L.  ft  W.  R.  Co.  239  U.  S.  556,  60 
L.  ed.  436,  L.R.A.1916C,  797,  36  Sup.  Ct. 
Rep.  188;  Chicago,  B.  &  Q.  R.  Co.  v. 
Harrington,  241  U.  S.  177,  180,  60  L.  ed. 
941,  942,  36  Sup.  Ct.  Rep.  517,  11  N.  C. 
C.  A.  992.  See  Illinois  C.  R.  Co.  v.  Cous- 
ins, 241  U.  S.  641,  60  L.  ed.  1216,  36  Sup. 
Ct  Rep.  446. 


Atlaktio  Coast  Line  Railroad  Coic- 

PANT,  Plaintiff  in  Error,  y.  Elizabeth 

A.  MuLLiGAK,  as  Administratrix  of  the 

Estate  of  W.  £.  Mulligan,  Deceased. 

[No.  564.] 
Error  to  state  court — ^following  decision 

below— employers'  liability. 

In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Richland 
County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  under  the  Federal  E2m- 
ployers*  Liability  Act. 

See  same  case  below,  104  S.  C.  173,  88 
S.  E.  445. 

Messrs.  P.  A.  Willcox  and  Frederic  D. 
McKenney  for  plaintiff  in  error. 

Mr.  Benjamin  E.  Pierce  for  defendant 
in  error. 

January  15, 1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  author- 
ity of  Chicago  Junction  R.  Co.  v.  King, 
222  U.  S.  222,  56  L.  ed.  173,  32  Sup.  Ct. 
Rep.  79;  Seaboard  Air  line  R.  Co.  y. 
Padgett,  236  U.  S.  668,  59  L.  ed.  777,  35 
Sup.  Ct.  Rep.  481;  Qreat  Northern  R. 
Co.  y.  Knapp,  240  U.  S.  464,  60  L.  ed. 
745,  36  Sup.  Ct.  Rep.  399;  Baltimore  & 
0.  R.  Co.  V.  Whitacre,  242  U.  S.  169, 
ante,  228,  37  Sup.  Ct.  Rep.  33. 


J.  Fbkd  Katzmaikr,  Trustee  in  Bank- 
ruptcy of  Harmon  Brothers,  Appellant, 
V.  MUN8EY  Trust  Company,  Receiver; 
Illinois  Surety  Company,  and  William 
G.  McAdoo,  Secretary  of  the  Treasury. 
[No.  218.] 

Appeal  from  supreme  court  of  District 
of  Columbia — ^bankruptcy  case. 
[6211    Appeal    from    the    Supreme 

&41 


Court  of  the  District  of  Columbia  to  re- 
view a  decree  refusing  to  stay  further 
proceedings  in  an  action  instituted  prior 
to  an  adjudication  in  bankruptcy  to  en- 
force a  lien  against  a  fund  in  the  hands 
of  the  Secretary  of  the  Treasury. 

Mr.  Mortimer  C.  Rhone  for  appdlant. 

Mr.  Assistant  Attorney  (General  War- 
ren and  Mr.  Bynum  E.  Hinton  for  ap- 
pellees. 

January  15,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Coder  v.  Arts,  213  U.  S. 
223,  234,  235,  53  L.  ed.  772,  777,  778,  29 
Sup.  Ct  Rep.  436,  16  Ann.  Cas.  1008; 
Tefft,  W.  ft  Co.  v.  Munsuri,  222  U.  S. 
114,  118,  et  seq.,  56  L.  ed.  118,  119,  32 
Sup.  Ct.  Rep.  67;  James  v.  Stone,  227  U. 
S.  410,  57  L.  ed.  573,  33  Sup.  Ct.  Rep. 
351;  Swift  ft  Co.  v.  Hoover,  242  U.  S. 
107,  ante,  175,  37  Sup.  Ct  Rep.  56. 


Abizoka   Eastern   Railboad   Company 
and  Epes  Randolph  and  L.  H.  Man- 
ning, its  Sureties,  Plaintiffs  in  Error,  v. 
W.  N.  Bryan.    [No.  651.] 
Error  to  state  court — following  decision 
helow — employers'  liability. 
In  Error  to  the  Supreme  Court  of  the 
State  of  Arizona  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Su- 
perior Court  of  Maricopa  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
under  the  Federal  Employers'  Liability 
Act. 

See  same  case  below,  —  Aria.  — f  157 
Pac  376. 

Mr.  Eugene  S.  Ives  for  plaintiffs  in 
error. 

Messrs.  Thomas  Armstrong,  Jr.,  Ernest 
W.  Lewis,  and  G.  P.  Bullard  for  defend- 
ant in  error. 

January  15, 1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  (1)  Chicago  Junction  R.  Co. 
V.  King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct  Rep.  79;  Seaboard  Air  Line  R. 
Co.  V.  Padgett,  236  U.  S.  668,  59  L.  ed. 
777,  35  Sup.  Ct.  Rep.  481;  Great  North- 
em  R.  Co.  V.  Knapp,  240  U.  S.  464,  60 
L.  ed.  745,  36  Sup.  Ct.  Rep.  399;  Balti- 
more ft  0.  R.  Co.  V.  Whitacre,  242  U.  S. 
169,  ante,  228,  37  Sup.  Ct  Rep.  33;  (2) 
Norfolk  ft  W.  R.  Co.  v.  Earnest,  229  U. 
S.  114,  121,  122,  57  L.  ed.  1096,  1100, 
1101,  33  Sup.  Ct  Rep.  654,  Ann.  Cas. 

1914C,  172. 

Ml  V.  8. 


1916. 


MEMORANDA  CASEa 


621-628 


Chicago  ft  Aim>N  Railroad  CompakTi 

Appellant^  v.  United  States  [No.  30] ; 

AND  Taeoo  ft  Mississippi  Vallet  Rahj- 

BQAD  Company,  Appellant,  v.  United 

States  [No.  68]. 
Poetoffice — oompensation     for     earrying 

mails. 

Appeals  from  the  Court  of  Claims  to 
review  judgments  dismissing  the  petition 
of  certain  railway  companies  for  addi- 
tional compensation  for  carrying  mails. 

See  same  case  below,  in  No.  30,  49  Ct. 
CL  463;  in  No.  68,  50  Ct.  CL  16. 

Messrs.  Jacob  M.  Dickinson  and  John 
G.  Johnson  for  appellants. 

Mr.  Solicitor  General  Davis  and  Mr. 
Assistant  Attorney  General  Thompson 
for  appellee. 

[622]  January  15, 1917.  Per  Curiam : 
Judgments  aflOrmed  by  an  equally  divided 
court. 


Ex  parte:  In  the  Matter  of  St.  Loins, 

Kansas  Citt,  ft  Colorado  RAniROiP 

Company. 

Motions  for  leave  to  file  petitions  for 
Writs  of  Prohibition  and  Mandamus. 

Messrs.  Paul  E.  Walter,  Thomas  P. 
littlepage,  James  C.  Jones,  Lon  C.  Hock- 
er,  and  Frank  H.  Sullivan  for  petitioner. 

No  appearance  for  respondent. 

January  22,  1917.  Denied  without 
prejudice  in  any  respect  to  relief  on  ap- 
peal or  otherwise  on  the  merits. 


Sun  Life  Assurance  Company  of  Can- 
ada, Plaintiff  in  Error,  v.  Luisa  Rivera. 
[No.  27.] 
Error  to  Porto  Rico  district  court — ^fol- 
lowing decision  below. 
In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgmoit  in  favor  of 
plaintiff  in  an  action  on  a  policy  of  life 
insurance. 

See  same  case  below,  0  Porto  Rico  Fed. 
Rep.  601. 

Mr.  Cay  Coll  Cuchi  for  plaintiff  in 
error. 

Mr.  Willis  Sweet  for  defendant  in  er- 
ror. 

January  29, 1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  rule  6,  t  6;  Nadal  v.  May,  233 
U.  S.  447,  464,  68  L.  ed.  1040,  1041,  34 
Sup.  Ct.  Rep.  611 ;  Cardona  v.  Quinones, 
240  U.  S.  83,  88,  60  L.  ed.  638,  640,  36 

Sup.  Ct.  Rep.  346. 
•1  Ii.  ed. 


[628]  Old  Dominion  Ibon  ft  Nail 
WcMiKS  Company,  Plaintiff  in  Error,  v. 
CHBSAPmAKK  ft  Ohio  Railway  Com- 
pany and  City  of  Richmond.  [No. 
378.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  decree  which  aflOrmed  a  decree  of  the 
Law  and  Equity  Court  of  the  City  of 
Richmond,  in  that  state,  sustaining  a  de- 
murrer to  the  bill  in  a  suit  to  e^blish 
the  rights  of  eomplaii^ant  and  defendants 
in  the  use  of  the  water  of  the  James  river. 
See  same  case  below,  116  Ya.  166,  81 
S.  E.  108. 

Messrs.  Eppa  Hunton,  Jr^E.  Ran- 
dolph Willicmis,  and  Henry  W.  Ander- 
son for  plaintiff  in  error. 

Messrs.  H.  R.  Pollard  and  Henry  Tay- 
lor, Junior,  for  defendants  in  error. 

January  29, 1917.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction  upon 
the  authority  of  (1)  Eustis  v.  BoUes,  150 
U.  S.  361,  37  L.  ed.  Ull,  14  Sup.  Ct 
Rep.  131;  Leathe  v.  Thomas,  207  U.  S. 
93,  52  L.  ed.  118,  28  Sup.  Ct.  Rep.  30; 
Mellon  Co.  v.  McCafferty,  239  U.  S.  134, 
60  L.  ed.  181,  36  Sup.  Ct  Rep.  94;  (2) 
Pierce  v.  Somerset  R.  Co.  171  U.  S.  64]^ 
43  L.  ed.  316, 19  Sup.  Ct.  Rep.  64;  Pres- 
ton V.  Chicago,  226  U.  8.  447.  460,  57 
L.  ed.  293,  295,  33  Sup.  Ct.  Rep.  177; 
Wood  V.  Chesborough,  228  U.  S.  672, 
677,  57  L.  ed.  1018,  1020,  33  Sup.  Ct. 
Rep.  706;  (3)  Moran  v.  Horsky,  178  U. 
S.  205,  44  L.  ed.  1038,  20  Sup.  Ct  Rep. 
856. 


Minneapolis  &  St.  Louis  RAniBOAi)  Com- 
pany, Plaintiff  in  Error,  v.  Bebtha  L. 
Thompson,  as  Administratrix  of  the 
Estate  of  Charles  E.  Thompson,  De- 
ceased.   [No.  565.] 
Error  to  state  court — ^following  decision 
below — employers'  liability. 
In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  jud^^t 
which  affirmed  a  judgment  of  the  District 
Court  of  Ramsey  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  under 
the  Federal  Employers'  Liabili^  Act. 

See  same  case  Mow,  133  Minn.  203, 
158  N.  W.  42. 

Mr.  Frederick  M.  Miner  for  plaintiff 
in  error. 

Mr.  Humphrey  Barton  for  defendant  in 
error. 

January  29, 1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  Chicago  Junction  R.  Co.  v. 

King,*  222  U.  S.  222,  56  L.  ed.  173,  32 

5^^ 


623-625 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tkbk, 


Sup.  Ct.  Rep.  79;  Seaboard  Air  Line  R. 
Co.  V.  Padgett,  236  U.  S.  668,  69  L.  ed. 
777,  35  Sup.  Ct.  Rep.  481;  Great  North- 
em  R.  Co.  v.  Enapp,  240  U.  S.  464,  60 
L.  ed.  745,  36  Sup.  Ct.  Rep.  399;  Balti- 
more &  0.  R.  Co.  V.  Whitacre.  242  U.  S. 
169,  ante,  228,  37  Sup.  Ct.  Rep.  33. 


BAumiGBM  ft  Ohio  Railroad  Company, 

Plaintiff  in  Error,  v.  David  Branson. 

[No.  631.]  , 

Master  and  Bervant — employers'  liability 

— ^when  servant  is  engaged  in  interstate 

commerce. 

In  Error  to  [624]  the  Court  of  Ap- 
peals of  the  State  of  Maryland  to  review 
a  judgment  which  afllrmed  a  judgment 
of  the  Circuit  Court  of  Alleghany  Coun- 
ty, in  that  state,  in  favor  of  plaintiff  in 
an  action  under  the  Federal  Employers' 
Liability  Act. 

See  same  case  below,  128  Md.  678,  98 
Atl.  225. 

Messrs.  Qeorge  A.  Pearre,  Duncan  K. 
Brent,  and  A.  Taylor  Smith  for  plaintiff 
in  error. 

Messrs.  Albert  A.  Doub,  F.  Brooke 
Whiting,  and  George  Louis  Eppler  for 
defendant  in  error. 

January  i^,  1917.  Per  Curiam:  Judg- 
ment reversed  with  costs  upon  the  au- 
thority of  Delaware,  L.  &  W.  R.  Co.  v. 
Turkonis,  238  U.  S.  439,  59  L.  ed.  1397, 
35  Sup.  Ct.  Rep.  902;  Shanks  v.  Dela- 
ware, L.  ft  W.  R.  Co.  239  U.  S.  656,  60 
L.  ed.  436,  L.R.A.1916C,  797,  36  Sup.  a. 
Rep.  188;  Chicago,  B.  ft  Q.  R.  Co.  y. 
Harrington,  241  U.  S.  177, 180,  60  L.  ed. 
941,  942,  36  Sup.  Ct.  Rep.  517, 11  N.  C. 
C.  A.  992;  Minneapolis  ft  St.  L.  R.  Co.  y. 
Winters,  242  U.  S.  353,  ante,  358, 37  Sup. 
a.  Rep.  170. 


I     Mr.  Ernest  A.  Michel  for  defendant  in 

I  error. 

I     February  5, 1917.    Per  Curiam:    Judg- 

I  ment  affirmed  with  costs  upon  the  au- 
thority of  Chicago  Junction  R.  Co.  v. 
King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct.  Rep.  79;  Seaboard  Air  Line  R. 
Co.  y.  PadgeU,  236  U.  S.  668,  59  L.  ed. 
777,  35  Sup.  Ct.  Rep.  481;  Great  North- 
em  R.  Co.  V.  Knapp,  240  U.  S.  464,  60 
L.  ed.  745,  36  Sup.  Ct.  Rep.  399;  Balti- 
more ft  0.  R.  Co.  V.  Whitacre,  242  U.  S. 
169,  ante,  228,  37  Sup.  Ct.  R^.  33. 


Qreat   Northern   Railway   Company, 
Plaintiff  in  Error,  y.  Anna  Roach,  as 
Administratrix,  etc.    [No.  695.] 
Error  to  state  court — following  decision 
below — employers'  liability. 
In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  District  Court  of  Lynn 
County,  in  that  state,  in  favor  of  plaintiff 
in  an  action  under  the  Federal  Employers' 
liability  Act. 

See  same  case  below,  on  first  appeal, 
133  Minn.  257,  158  N.  W.  232. 
Mr.  A.  L.  Janes  for  plaintiff  in  eiror. 


Ex  parti:  In  thb  Matixr  of  Joseph 
MAB8HATiL,  Petitioner.    [No.  — .] 
Motion  for  leave  to  file  petition  for 
Writ  of  Habeas  Corpus  and  that  peti- 
tioner be  admitted  to  bail. 

Mr.  William  C.  Bowers,  2d,  for  peti- 
tioner. 

No  appearance  for  respondent 
Febmaxy  5, 1917.    Denied. 


[625]  Ex  parti:  In  the  Matter  of 
John  P.  White,  as  President,  and  Wil- 
liam Ghreen,  as  Secretary-Treasurer,  of 
United  Mine  Workers  of  America,  et 
aL,  Petitioners.  [No.  — .] 
Motion  for  leave  to  file  petition  for 

Writ  of  Prohibition. 
Messrs.  Heni^  Warrum  and  Qeorge  L. 

Grant  for  petitioners. 
No  appearance  for  respondent 
Febmaxy  5,  1917.    Denied. 


Unitbd  Drug   Company,  Petitioner,  y. 

Theodore  Rbotanus  Company.    [No. 

511.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

Mr.  Frederick  L.  Emery  for  petitioner. 

No  appearance  for  respondent. 

October  16,  1916.    Granted. 


T.  H.  Symington  Company,  Petitioner, 

y.    National    Malleable    Castings 

Company  et  al.    [No.  570.] 

Petition  for  a  Wnt  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit. 

Messrs.  Melville  Church  and  OUbert  P. 
Ritter  for  petitioner. 

October  16, 1916.    Granted. 
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Mkmphis  Strekt  Railway  CoMPAKTy  Pe- 

tioner,  v.  J.  W.  Bobo,  Administrator^ 

ete.    [No.  622.] 

Petition  for  a  Writ  of  Certiorari  to 
tlie  United  States  Cireuit  Conrt  of  Ap- 
peals for  the  Sixth  Circuit. 

Messrs.  [626]  Lake  E.  Wright  and 
Roane  Wanng  for  petitioner. 

Messrs.  Carathers  Ewing  and  Ike  W. 
Crabtree  for  respondent. 

October  16,  1916.    Granted. 


MbMPHIS     StBBBT     RaILWAT     COMPANTy 

Petitioner,  v.  S.  C.  Mooniy  Adminis- 
trator, ete.    [No.  623.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 
Messrs.  Luke  E.  Wright  and  Roane 

Waring  for  petitioner. 
Messrs.  Caruthers  Ewing  and  Ike  W. 

Crabtree  for  respondent. 
October  16, 1916.    Granted. 


Mas.  Laura  L.  Buhcth,  Petitioner,  t.  J. 

S.  Malonkt,  as  Txiistee,  etc.     [No. 

639.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Messrs.  W.  E.  Hemingway,  G.  B.  Rose, 
J.  F.  Loughborough,  and  V.  M.  Miles  for 
petitioner. 

Mr.  J.  M.  Moore  for  respondent. 

October  16, 1916.    Granted. 


SuPBiHB  Council  of  thk  Rotal  Ar- 
canum, Petitioner,  ¥.  Sub  B.  Brhrbnd. 
[No.  665.1 

Petition  for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of 
Columbia. 

Messrs.  Philip  Walker  and  Howard  C. 
Wiggins  for  petitioner. 

Mr.  W.  Gwynne  Gardiner  for  respond- 
ent. 

October  16, 1916.    Granted. 


John  H..  Friedrichsbn,  Petitioner,  ▼.  G. 

H.  Renard,  etc.,  et  aJ.    [No.  669.] 

Petition  for  a  [627]  Writ  of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Messrs.  William  V.  Allen  and  W.  C. 
Bibb  for  petitioner. 

Messrs.  R.  E.  Evans  and  William  D. 
Funk  for  respondents. 

October  16, 1916.    Granted, 
•1  L.  ea. 


Grinnell  Washing  Machini  Compant, 

Petitioner,  ▼.  E.  E.  Johnson  Company. 

[No.  676.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

Messrs.  Charies  C.  Linthicum  and  Mel- 
ville Church  for  petitioner. 

Messrs.  Taylor  E.  Brown  and  Clarence 
E.  Mehlhope  for  respondent. 

October  16,  1916.    Granted. 


John  J.  Mbtbrs  et  al.,  Petitioners,  v. 

United  States.    [No.  606J 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  139  C.  C.  A.  399, 
223  Fed.  919. 

Mr.  Gilbert  D.  Lamb  for  petitioners. 

Mr.  Solicitor  General  Davis  for  re- 
spondent. 

October  16,  1916.    Denied. 


Lehioh  Vallet  Railroad  Compant,  Pe- 
titioner, V.  Carl  Kilmer.    [No.  513.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit 

See  same  case  below,  145  C.  C.  A.  514, 
231  Fed.  628. 

Messrs.  Daniel  W.  Baker,  Frederick  M. 
Pelzman,  and  David   Wiener  for  peti- 
tioner. 
Mr.  Walter  W.  Magee  for  respondent. 
October  16,  1916.    Denied. 


Lehigh  Vallet  Railroad  Company,  Pe- 
titioner, V.  Edqar  a.  Embns,  as  Exec- 
utor, etc.    [No.  514.] 
[628]   Petition  for  a  Writ  of  Cer- 
tiorari to  the  United  States  Circuit  Conrt 
of  Appeals  for  the  Second  Circuit. 

See  same  ease  below,  145  C.  C.  A.  522, 
231  Fed.  636. 

Messrs.  Daniel  W.  Baker,  Frederick  M. 
Pekman,  and  David  Wiener  for  peti- 
tioner. 
Mr.  Walter  W.  Magee  for  respondent. 
October  16,  1916.    Denied. 

Lehigh  Vallet  Railroad  Company,  Pe- 
titioner, V.  Edoar  a.  Emens,  as  Ezec- 

•    utor,  etc.     [No.  515.1 

Petition  for  a  Writ  oi  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  Uie  Seeond  Circuit. 
See  same  case  below,  146  C.  G.  A.  524, 

231  Fed.  638. 
Messrs.  Daniel  W.  Baker,  Frederick  M. 

Pebsman,  and   David   Wiener  for  peti- 
tioner. 
Mr.  Walker  W.  Magee  for  respondent. 

October  16,  1916.    Denied. 

f 
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Montgomery  Traction  GoiiPANTy  Peti- 
tioner,  v.  Montgomery  Light  &  Water 
Power  Company.    [No.  518.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  144  C.  C.  A.  82, 
220  Fed.  672. 

Messrs.   Qregory   L.   Smith  and  Ray 
Rushton  for  petitioner. 

Messrs.    Benjamin    P.    Crum,    R.    E. 
Steiner,  and  John  R.  Tyson -for  respond- 
ent. 
October  16, 1016.    Denied. 


MuuBR  Rubber  Company  et  aL,  Peti- 
tioners, V.  CmzENs'  Trust  &  Savings 
Bank,  as  Trustee,  etc.     [No.  566.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  147  C.  C.  A.  374, 
233  Fed.  488. 

Messrs.  Edwin  A.  Krauthoff  and  Win- 
field  Scott  Bicksler  for  petitioners. 

Mr.  Henry  S.  Van  r^ke  for  respond- 
ent. 
October  16,  1916.    Denied. 


[629]   Silver  Kino  Coalition  Mines 

Company,    Petitioner,    v.    Conklino 

Mining  Company.    [No.  574.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 

See  same  case  below,  144  C.  C.  A.  607, 
230  Fed.  553. 

Messrs.  William  Howard  Dickson,  Cur- 
tis H.  Lindley,  Thomas  Marioneaux,  and 
A.  C.  Ellis,  Jr.,  for  petitioner. 

Messrs.  Edward  B.  Critchlow,  W.  D. 
McHugh,  and  William  H.  King  for  re- 
spondent. 
October  16,  1916.    Denied 


Chicago  Titls  &  Trust  Company,  Trus- 
tee, etc.,  Petitioner,  y.  Fred  J.  Zutter^ 
MSISTER.     [No.  579.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  Appeals 

for  the  Seventh  Circuit. 

See  same  case  below,  148  C.  C.  A.  179, 

234  Fed.  277. 
Messrs.  Charles  L.  Bartlett  and  George 

Gillette  for  petitioner. 
Mr.  Harry  C.  Kinne  for  respondent 
October  16,  1016.    Denied. 


William    W.    Cravttord,    Trustee,    Pe- 
titioner,   V.    Washington    Northern 
Railroad  Company  et  al.  [No.  583.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

See  same  case  below,  147  C.  C.  A.  635, 

233  Fed.  961. 
Messrs.  James  A.  Kerr  and  E.  S.  Me- 

Cord  for  petitioner. 
Messrs.  Zera  Snow  and  Wallace  Mc- 

Camant  for  respondents. 
October  16, 1916.    Denied. 


AiMEB  L.  Hanson,  Petitioner,  v.  Walter 

L.  Hanson.    [No.  588.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  148  C.  C.  A.  451, 
234  Fed.  853. 

Messrs.  Nash  Rockwood  and  Frederic 
D.  McKenney  for  petitioner. 

Mr.  Ralph  S.  Rounds  for  respondent. 

October  16, 1916.  Denied. 


[630]  WniLiAM  L.  Taylor  et  al.,  Pe- 
titioners, V.   Charles  H.  Kimmerle, 
Trustee,  etc.    [No.  592.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 

See  same  case  below,  146  C.  C.  A.  326, 

232  Fed.  134. 
Mr.  Harris  F.  Williams  for  petitioners. 
Mr.  Clyde  W.  Ketcham  for  respondent. 
October  16,  1916.    Denied. 


Sturm  ft  Dillard  Company,  Petitioner, 

V.  Mike  Merko.    [No.  614.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  147  C.  C.  A.  138, 
233  ^d.  68. 

MJ^.  Edward  S.  Jouett  for  petitioner. 

No  counsel  appeared  for  respondent. 

October  16, 1016.    Denied. 


Beverly  R.  R9BINSON,  as  Trustee,  etc., 
Petitioner,  v.'TJffARLBS  F.  Roe.     [No. 

640.]  — r 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  147  C.  C.  A.  610, 
233  Fed.  936. 

Messrs.  Walker  C.  Noyes  and  B.  W. 
B.  Brown  for  petitioner. 

Mr.  Henry  W.  Taft  for  respondent. 

October  16, 1916.    Denied. 
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Daisy  M.  Likkous,  Administratrix,  etc 

Petitioner,    v.     Virginian     Railwat 

Company.    [No.  648.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  helow,  on  first  writ  of 
error,  144  C.  C.  A.  386,  230  Fed.  88; 
on  second  writ  of  error,  148  C.  C.  A.  543, 
235  Fed.  49. 

Messrs.  W.  J.  Henson  and  Walter  L. 
Welbom  for  petitioner. 

Mr.  Walter  H.  Taylor  for  respondent 

October  16, 1916.   Denied. 


OiLCHRiST  Company,  Petitioner,  v.  Erie 
Spbciai/ty  Company.    [No.  666.] 
Petition  [681]  for  a  Writ  of  Certiora- 
ri to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit. 

See  same  case  below,  145  C.  C.  A.  545, 
231  Fed.  659. 
Mr.  Charles  E.  Riordon  for  petitioner. 
Mr.  J.  C.  Sturgeon  for  respondent 
October  16, 1916.    Denied. 


Spring  Garden  Insurance  Company  of 

Philadelphia,  Pa.,  Petitioner,  v.  T. 

Gilbert  Wood,  etc.,  et  al.     [No.  670.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  on  first  appeal, 
114  C.  C.  A.  416,  194  Fed.  669;  second 
appeal,  131  C.  C.  A.  497,  215  Fed.  355; 
third  appeal,  147  C.  C.  A.  229,  233  Fed. 
223. 

Messrs.  George  Bryan  and  Gnstavus 
Remak,  Jr.,  for  petitioner. 

Mr.  Fred  Harper  for  respondents. 

October  16, 1916.    Denied. 


David  Clement,  as  Administrator,  etc.. 

Petitioner,  v.  Chicago,  Milwaukee,  & 

St.  Paul  Railway  Company  et  al. 

[No.  671.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  141  C.  C.  A.  256, 
226  Fed.  426. 

Messrs.  Burton  K.  Wheeler  and  H. 
Lowndes  Maury  for  petitioner. 

No  counsel  appeared  for  respondents. 

October  16, 1916.    Denied. 
•  1  Ii.  ed. 


Florence  C.  Dinwiddie  et  al..  Petition- 
ers, V.  Nathan  Hazel  Metzgeb  et  al. 
[No.  673.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 
See  same  below,  45  App.  D.  C.  310. 
Messrs.  A.  A.  Hoehliug,  Jr.,  Stanton 
C.  Peelle,  and  C.  F.  R.  C^by  for  peti- 
tioners. 

Messrs.    Victor  H.  Wallace  and  J.  J. 
Darlington  for  respondents. 
October  16,  1916.    Denied. 


Atlas  Portland  Cement  Company,  Pe- 
titioner, V.  Fred  W.  Haobn.  [No. 
674.] 

Petition  [082]  for  a  Writ  of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  fiSighth  Circuit. 

See  same  case  below,  147  C.  C.  A.  94, 
233  Fed.  24. 

Messrs.    George  A.  Mahan  and  Dulany 
Mahan  for  petitioner. 
Mr.  Elliott  W.  Major  for  respondent. 
October  16,  1916.    Denied. 


W.  A.  Gage  ft  Company  et  aL,  Petition- 
ers, V.  Robert  Wilson,  etc.,  as  Trustee, 
etc.     [No.  678.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  148  C.  C.  A.  526, 
235  Fed.  32. 

Mr.  Walter  P.  Armstrong  for  petition- 
ers. 
Mr.  Ike  W.  Crabtree  for  respondent. 
October  16,  1916.    Denied. 


CoMMERCUL  Trust  &  Savings  Bank  et 
al.,   Petitioners,   v.   Bobert   Wilson, 
etc.,  as  Trustee,  etc.    [No.  702.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 
See  same  case  below,  148  C.  C.  A.  526, 

235  Fed.  32. 
Messrs.  H.  J.  Livingston,  William  P. 

Metcalf,  and  William  H.  Fitzhugh  for 

petitioners. 
Mr.  Ike  W.  Crabtree  for  respondent. 
October  16,  1916.    Denied. 
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lNTiat8TATB  BaKKINO  &  TbUST  CoMPANT, 

Petitioner,  v.  Robebt  Wilson,  etc.,  as 

Trustee,  etc    [No.  703.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  148  C.  C.  A.  526, 
235  Fed.  32. 

Messrs.  Luke  E.  Wright,  J.  W.  Cutrer, 
and  Roane  Waring  for  petitioner. 

Mr.  Ike  W.  Crabtree  for  respondent. 

October  16,  1916.    Denied. 


Fbank  Ledvinka,  Petitioner,  v.  United 

States.     [No.  687.] 

Petition  for  a  Writ  of  [683]  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit. 

See  same  case  lelow,  147  C.  C.  A.  207, 
233  Fed.  201. 

Messrs.  Alton  B.  Parker  and  John  C. 
Palmer,  Jr.,  for  petitioner. 

The  Attorney  General  for  respondent. 

October  16,  1916.    Denied. 


Jambs    Oatbs,    Petitioner,    t.    Ukitbd 

States.     [No.  688.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Stajtes  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  147  C.  C.  A.  207, 
233  Fed.  201. 

Messrs.  Alton  B.  Parker  and  John  C. 
Palmer,  Jr.,  for  petitioner. 

The  Attorney  General  for  respondent. 

October  16,  1916.    Denied. 


HiBAM  Stkphbns,  Petitioner,  v.  United 

States.     [No.  689.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  147  C.  C.  A.  207, 
233  Fed.  201. 

Messrs.  Alton  B.  Parker  and  John  C. 
Palmer,  Jr.,  for  petitioner. 

The  Attorney  General  for  respondent. 

October  16, 1916.    Denied. 


Fannt  Sullens,  Petitioner,  v.  United 

States.     [No.  690.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  147  C.  C.  A.  207, 
233  Fed.  201. 

Messrs.  Alton  B.  Parker  and  John  C. 
Palmer,  Jr.,  for  petitioner. 

The  Attorney  General  for  respondent. 

October  16, 1916.    Denied. 


Chicago    ft    Nobthwestern    Railway 

Company,      Petitioner,      v.      Unffsd 

States.     [No.  629.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 

Mr.  William  G.  Wheeler  for  petitioner. 

The  Attorney  General  for  respondent. 

October  23,  1916.    Granted. 


[d84]    United    States,   Petitioner,   v. 

IvER  Enoelbretsen  Ness.    [No.  719.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Mr.  Solicitor  General  Davis  for  pe- 
titioner. 

No  appearance  for  respondent. 

October  23,  1916.    Granted. 


State  of  Ohio,  Petitioner,  v.  Aahon  A. 

Ferris,  Receiver,  etc.    [No.  691.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  144  C.  C.  A.  174, 
229  Fed.  892. 

Messrs.  Edward  C.  Turner  and  Clar- 
ence D.  Laylin  for  petitioner. 

Mr.  Aaron  A.  Ferris  for  respondent. 

October  23,  1916.     Denied. 


Town  of  Newbebn  et  al..  Petitioners,  t. 

National     Bank     of     BARNESViiiLs, 

Ohio.     [No.  693.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appalls 
for  the  Sixth  Circuit. 

See  same  case  below,  L.R.A.1917B, 
1019,  148  C.  C.  A.  Ill,  234  Fed.  209. 

Messrs.  Marion  G.  Evans  and  EUias 
Gates  for  petitioners. 

Mr.  William  R.  Collins  for  respondent. 

October  23,  1916.     Denied. 


Charles  W.  Parker  et  al.,  Petitioners, 

V.    Edoar    W.    Ross,    Guardian,    ete. 

[No.  694.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  148  C.  C.  A.  191, 
234  Fed.  289. 

Messrs.  John  R.  Montgomery  and 
Louis  E.  Hart  for  petitioners. 

Messrs.    Harrison  Musgrave  and  W.  S. 

Oppenheim  for  respondent. 

October  23,  1916.     Denied. 
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[685]  Kktstoni  Coal  ft  Coke  Cou- 
PAKT,  Petitioner,  v.  Michakl  Fbkete, 
etc.  {No.  704];  Kktstoni  Coal  & 
COKK  Company,  Petitioner,  v.  Frank 
Thrt,  etc.  [No.  705];  Kbtstonb 
Coal  ft  Cokb  Company,  Petitioner,  v. 
Anna  Hklmlingkb,  etc.  [No.  706]; 
and  KftYSTONB  Coal  ft  Coke  Company, 
Petitioner,  v.  Adam  Mulleb  [No. 
707]. 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  146  C.  C.  A.  264, 
232  Fed.  72.     . 

Messrs.  James  8.  Moorhead,  Berkeley 
Pearce,  and  William  S.  Rial  for  petition- 
er. 

Mr.   George  H.   Eiohelberger  for  re- 
spondents. 
Oetober  23,  1916.     Denied. 


Jambs  B.  Smpth  et  aL,  Petitioners,  v. 

United  States.     [No.  537.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit 

See  same  case  helow,  145  C.  C.  A.  213, 
231  Fed.  25. 

Messrs.  Peter  F.  Dunne  and  A.  A. 
Hodiling,  Jr.,  for  petitioners. 

Mr.  Solicitor  General  Davis  fer  re- 
spondent. 

October  23,  1016.    Denied. 


F.  F.  Slooomb  ft  Company,  Inc.,  Pe- 
titioner, T.  A.  C.  Layman  Machine 
Company.    [No.  708.1 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Gireuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  144  C.  C.  A.  286, 
230  Fed.  1021. 

Mr.  E.  Hayward  Fairbanks  for  peti- 
tioner. 

Messrs.    Charles  Howson  and  William 
Steel  Jackson  for  respondent. 
October  23,  1916.     Denied. 


Eluott  Vabnish  Company,  Petitioner, 

V.  Seabs^  Roebuck,  ft  Company.    [No. 

711.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  App^ds 
for  the  Seventh  Circuit. 

See  same  case  below,  146  C.  C.  A.  546, 
232  Fed.  588. 

Messrs.  C.  G.  Garlin,  Walter  H. 
Chamberlin,  and  D.  S.  Wegg  for  petition- 
er. 

Mr.  Lincoln  B.  Smith  for  respondent. 

Gctober  23,  1916.     Denied. 


Sun   Company,   Petitioner,  v.   Vinton 
Pbtbolbum  Company.     [No.  501.] 
Petition  for  a  [086]  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit. 

See  same  case  below,  144  C.  C.  A.  403, 
230  Fed.  105. 

Messrs.    William  A.  Vinson  and  E.  E. 
Townes  for  petitioner. 
Mr.  W.  D.  Gordon  for  respondent. 
October  23,  1916.    Denied. 
•  1  Ii.  ad. 


William  Lbwis  et  al..  Executors,  etc., 

Petitioners,  v.  Caledonian  Insurance 

Company  et  al.    [No.  616.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  on  first  writ  of 
error,  118  C.  C.  A.  91,  199  Fed.  407 ;  on 
second  writ  of  error,  147  C.  C.  A.  162, 
233  Fed.  92. 

Mr.  A.  A.  Moore  for  petitioners. 

Mr.  Carroll  G.  Walter  for  respondents. 

October  23,  1916.    Denied. 


Stanley  Lobd,  Master,  etc.,  Petitioner, 

V.   William   Lbdwitch  et  al.     [No. 

701.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  FourUi  Circuit. 

See  same  case  below,  148  C.  C.  A.  586, 
235  Fed.  92. 

Mr.  Robert  M.  Hughes  for  petitioner. 

Messrs.  J.  Winston  Read  and  Allan 
D.  Jones  for  respondents. 

Gctober  23,  1916.    Denied. 


Clabbnce  Gbigos  et  al.,  etc..  Petitioners, 
y.  Hon.  Page  Morris,  United  States 
District  Judge,  etc.  [No.  709.] 
Petition  for  a  Writ  of  Certiorari 
[687]  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 
Messrs.  William  H.  Boys  and  Frederic 

D.  McKenney  for  petitioners. 

Mr.  Thomas  Kneeland  for  respondent. 
Gctober  23,  1916.    Denied. 

E.  Clemens  Hobst  Company,  Petition- 
er, V.  Pabst  Brewing  Company.  [No. 
716.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  144  C.  C.  A.  195, 
229  Fed.  913. 

Mr.  Leon  P.  Lewis  for  petitioner. 

Messrs.  Willett  M.  Spooner  and  Fred- 
eric D.  McKenney  for  respondent. 

Gctober  23,  1916.     Denied. 
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MonoK  PiCTUBB  Patbmtb  Company,  Pe- 
titioner,  V.   Univkbsal   Filu  Manu- 

FACTDBIKO  COHPAKT  et  aL   [No.  715.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Conrt  of  Appeals 
for  the  Second  Circuit 

Mr.  Mdville  Church  for  petitioner. 

Messrs.  Edmund  Wetmore  and  Oscar 
W.  Jdlery  for  respondents. 

October  30,  1916.      Granted. 


John    W.    Thompson,    Petitioner,    v. 

Franklin    National    Bank.      [No. 

717.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

See  same  case  below,  45  App.  D.  C. 
218. 

Messrs.  William  E.  Davis-  and  Qeorge 
H.  Lamar  for  petitioner. 

Mr.  John  Ridout  for  respondent. 

October  30,  1916.    Denied. 


Ennis-Bbown   Company,   Petitioner,  v. 

Ckntbal  Pacipic  Railway  Company. 

[No.  728.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  [688]  Court  of 
Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  149  C.  C.  A.  137, 
235  Fed.  825. 

Mr.  Burrell  O.  White  for  petitioner. 

Messrs.  W.  H.  Devlin,  Robert  T.  Dev- 
lin, William  R.  Harr,  and  Charles  H. 
Ba^  for  respondent. 

October  30,  1916.     Denied. 


Hbnby  F.  Marshall,  Petitioner,  v.  Sam- 
UKL  W.  Backus,  Commissioner  of  Im- 
migration, etc.    [No.  603.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
Mr.  Henry  Ach  for  petitioner. 
No  counsel  appeared  for  respondent. 
November  6,  1916.    Granted. 


Thomas  Ewino,  Commissioner  of  Pat- 
ents, Petitioner,  v.  Unitbd  States  bx 
BEL.  Fowler  Cab  Company.  [No.  721.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Court  of  Appeals  of  the  District  of  Co- 
lumbia. 
Mr.  Solicitor  General .  Davis  and  Mr. 

Assistant  Attorney  General  Warren  for 

petitioner. 
Messrs.  Melville  Church  and  Charles 

C.  linthieum  for  respondent. 
November  6, 1916.    Granted. 

540 


L.  A.  WssTBBMANN  COMPANY,  Petition- 
er,   V.    DiSPATOH    PbU^TINQ    COMPANY. 

[No.  742.] 

I^etition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit 

Mr.  Curtis  C.  Williams  for  petitioner. 

No  counsel  appeared  for  respond^t. 

November  6,  1916.    (Granted. 


Edoab  F.  Luokbnbaoh  et  aL,  Petitioners, 

V.  W.  J.  McCahan  Suqab  Refining 

Company  et  aL    [No.  743.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Messrs.  Peter  S.  Carter  and  Charles  C. 
Burlingham  for  petitioners. 

Messrs.  J.  Parker  Kirlin  and  Marie  W. 
Maday,  Jr.,  for  respondents. 

[689]  November  6,  1916.    Granted. 


Yee  Suey,  Petitioner,  v.  P.  W.  Berk- 
shirb.  Supervising  Inspector  of  Immi- 
gration, etc.     [No.  675.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  146  C.  C.  A.  335, 
232  Fed.  143. 
Mr.  Waters  Davis  for  petitioner. 
Mr.  Solicitor  General  Davis  and  Mr. 
Assistant  Attorney  (General  Wallace  for 
respondent 
November  6, 1916.    Denied. 


Ben  Fbankvubt,  Petitioner,  v.  United 

States.     [No.  533.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  146  C.  C.  A.  99, 
231  Fed.  903. 

Mr.  James  M.  Edwards  for  petitioner. 

Mr.  Solicitor  General  Davis  and  Mr. 
Assistant  Attorney  General  Warren  for 
respondent. 

l^ovemb^  6, 1916.    Denied. 


William  R.   Staats  Company  et  al.. 
Petitioners,  v.  Secubity  Tbust  &  Sav- 
ings Bank,  as  Trustee,  etc.  [No.  598.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  147  C.  C.  A.  400, 
233  Fed.  514. 
Mr.  H.  W.  CMelveny  for  petitioners. 
Mr.  Jefferson  P.  Chandler  for  respond- 
ent. 
November  6,  1916.    Denied. 
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COKMERCiAL  Skcuritt  Compakt  et  aL, 

Petitioners,  v.  Stewart  N.  Dukkino, 

Trustee,  etc.     [No.  611.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  App^ds 
for  the  Second  Circuit. 

See  same  case  below,  147  C.  C.  A.  408, 
233  Fed.  522. 

Mr.  Henry  A.  Heiser  for  petitioners. 

Mr.  Lucius  F.  Robinson  for  respondent. 

[040]  November  6,  1016.    Denied. 


Nathak  a.  Hughes  et  al.,  Petitioners, 
V.  United  States.    [No.  677.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 
See  same  ease  below,  146  C.  C.  A.  238, 

231  Fed.  50. 
Messrs.  Theodore  Maek  and  John  Win- 

fred  Popa  for  petitioners. 
Mr.   Solicitor  Qeneral  Davis  for 

spondent. 
November  6,  1016. 


Westikohousb  ELscmuo  ft  Manxttac- 
tubinq  Cohpakt,  Petitioner,  v.  Wao- 
KSR  ELEcaao  Makutactubing  Com- 
pany.   [No.  749.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit 

See  same  case  below,  147  C.  C.  A.  518, 
233  Fed.  752. 

Messrs.  Paul  Bakewell  and  Thomas  B. 
Kerr  for  petitioner. 

Messrs.  Melville  Church  and  Edwin  E. 
Huffman  for  respondent. 
November  6,  1916.    Denied. 


E.  0.  Steele  et  al.,  Petitioners,  v.  High- 
land Pabk  Manufagtuuko  Compakt. 
[No.  729.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fourth  Circuit. 
See  same  case  below,  146  C.  C.  A.  202, 

232  Fed.  10;  on  rdiearing,  140  C.  C.  A. 

11,  235  Fed.  465. 
Messrs.    Joseph    A.    McCuUough    and 

John  A.  Marion  for  petitioners. 
Messrs.  Charles  W.  Tillett  and  Thomas 

C.  Guthrie  for  respondent. 
November  13,  1916.    Denied* 

•1  Ii.  ed« 


Heloise  McCenet  Wills,  Petitioner,  v. 

Samuel  Maddox  et  aL    [No.  740.] 

Petition  [641]  for  a  Writ  of  Certio- 
ran  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia. 

See  same  case  below,  45  App.  D.  C. 
128. 

Messrs.  R.  B.  Dickey,  D.  W.  Baker, 
and  Martin  Conboy  for  petitioner. 

Messrs.  A.  S.  Worthington  and  H« 
Prescott  Gatley  for  respondents. 

November  13, 1916.    Denied. 


G.  S.  NiCfHOLAS  &  CoiiPANT  et  al.,  Peti- 
titioners,  v.  United  States.  [No.  757.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Customs  Appeals. 
Mr.  Albert  H.  Washburn  for  petition- 
ers. 
No  counsel  appeared  for  respondent. 
November  20,  1916.     Granted. 


Alex.  D.  Shaw  ft. Company  et  aL,  Pe- 
titioners, V.  United  States.  [No. 
758.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United   States   Court  of   Customs  Ap- 
peals. 
Mr.  W.  P.  Preble  for  petitioners. 
No  counsel  appeared  for  respondent. 
November  20,  1916.     Granted. 


F.  Vitelli  &  Son,  Petitioners,  t.  United 

States.     [No.  769.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Court  of  Customs  Ap- 
peals. 

Mr.  Albert  M.  GucEolino  for  petition- 
ers. 

No  counsel  appeared  for  respondent. 

November  20,  1916.    Granted. 


P.  Vitelli     ft     Son,     Petitioners,     v. 

United  States.     [No.  770.] 

Petition  for  a  Writ  of  Certiorari  to  tbi* 
United  States  Court  of  Customs  Appeals 

Mr.  Albert  M.  Guzzolino  for  petition- 


ers. 


No  counsel  appeared  for  respondent. 

Noveipber  20,  1916.    Granted. 
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[642]  Lam  Puno  Yen,  Petitioner,  v.  G. 
OuvEB  Frick,  United  States  Immigra- 
tion Inspector,  etc.    [No.  663.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit. 

See  same  case  below,  147  C.  C.  A.  329, 
233  Fed.  393. 
Mr.  E.  J.  Henning  for  petitioner. 
No  appearance  for  respondent. 
November  20,  1916.    Denied. 


Chautauqua  Institution,  Petitioner,  v. 

John  L.  Zihkebman  et  al.    [No.  731.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  147  C.  C.  A.  307, 
233  Fed.  371. 

Mr.  Thornton  M.  Hinkee  for  petitioner. 

Mr.  J.  Warren  Keiper  for  respond- 
ents. 

November  20,  1916.    Denied. 


Jakes    W.    Campbell,    Petitioner,    v. 

Charles  M.   Campbell  et  aL     [No. 

763.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

See  same  case  below,  44  App.  D.  C. 
142. 

Mr.  William  Henry  White  for  petition- 
er. 

Mr.  John  Ridout  for  respondents. 

November  20,  1916.     Denied. 


COMPAONIB  O^NiRALE  TrANSATLANTIQUE, 

Petitioner,  v.  Teresa  M.  Bump.     [No. 

773.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Ai^eals 
for  the  Second  Circuit. 

See  same  below,  148  C.  C.  A.  68,  234 
Fed.  62. 

Messrs.  Joseph  P.  Nolan  and  John  M. 
Nolan  for  petitioner. 

Mr.  Frederic  E.  Mygatt  for  respond- 
ent. 

November  20,  1916.    Denied. 


Paul  Scharrenberg,  Petitioner,  v.  Dol- 
lar Steamship  Company  et  al.  [No. 
624.]^ 

[648]  Petition  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Messrs.  J.  H.  Ralston  and  William  E. 
Richardson  for  petitioner. 
No  appearance  for  respondents. 
December  4,  1916.    Granted. 

-4E 


Oeoroe  W.  Caldwell  et  aL,  Petitioners, 
V.  Northwestern  Terra  Coita  Com- 
pany.    [No.  759J 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit 

See  same  case  below,  148  C.  C.  A.  257, 
234  Fed.  491. 

Messrs.    J.    H.    Ralston    and    W.    E. 
Richardson  forpetitionerB. 
Mr.  Edgar  H.  Scott  for  respond^t. 
December  4,  1916.    Denied. 


VicroR-AMERiOAN   FuEL   CoMPANT,  Pe- 
titioner, V.  Paul  Tomljanovich,  per 
pro  ami.     [No.  761.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  tiie  First  Circuit 
See  same  case  below,  146  C.  C.  A.  588, 

232  Fed.  662. 
Mr.  Caldwell  Teaman  for  petitioner. 
Mr.  C^rge  S.  Elock  for  respondent. 
December  4,  1916.    Denied. 

S.  A.  Hayes,  Collector,  etc..  Petitioner, 
V.  Gaulet  Mountain  Coal  Company. 
[No.  790.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

Mr.   Solicitor  (General  Davis  for  pe- 
titioner. 
No  counsel  appeared  for  respondent 
December  11, 1916.    Granted. 


H.  H.  Haines,  Receiver,  etc.  Petitioner, 

V.  Buckeye  Wheel  Company  et  aL 

[No.  667.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Si.\th  Circuit. 

See  same  case  below,  139  C.  C.  A.  525, 
224  Fed.  289 ;  on  rehearing,  147  C.  C.  A. 
473,  233  Fed.  665. 

Messrs.  [644]  Harry  L.  (Gordon  and 
John  D.  Ellis  for  petitioner. 

Messrs.  Province  M.  Pogue  and  Joseph 
W.  O'Hara  for  respondents. 

December  11, 1916.    Denied. 


National  Bank  of  Commerce  of  Roch- 
ester V.   Wilbur  B.   Grandison,  as 
Trustee,  etc.    [No.  609.]^ 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
See  same  case  below,  145  C.  C.  A.  620, 

231  Fed.  800. 
Messrs.  Eugene  Van  Voorhis  and  Jamea 

M.  E.  O'Grady  for  petitioner. 

Mr.  Thomas  C.  Burke  for  respondent. 

December  11, 1916.    Denied. 
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Q.  Bboom  et  al.,  Petitioners,  v.  J.  R. 

Chapman  et  al.     [No.  753. J 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  142  C  C.  A.  665; 
228  Fed.  1019. 

Mr.  William  D.  Gk>rdon  for  petitioners. 

Messrs.  J.  W.  Terry,  H.  M.  Garwood, 
Akz.  Britton,  and  Evans  Browne  for  re- 
spondents. 

December  11,  1916.    Denied. 


[Union    Fish    Compant,    Petitioner,    y, 
John  W.  Erickson.     [No.  789.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
Mr.  G.  S.  Arnold  for  petitioner. 
No  brief  filed  for  respondent. 
January  8, 1917.    Granted. 


John  Schboedkr  Lumbkb  Company,  Pe- 

TrnONSB,  V.  Ramet  Lumbkb  Company, 

limited.    [No.  782.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  150  C.  C.  A.  241, 
237  Fed.  39. 

Messrs.  Nathan  Pereles,  Junior,  and 
Frank  M.  Hoyt  for  petitioner. 

No  counsel  appearod  for  respondent. 

December  18,  1916.    Denied. 


Lo  PoNO  alias  Lo  Bong,  Petitioner,  v. 

James  R.  Dunn,  Inspector,  eie.    [No. 

803.1 

[645]  Petition  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  149  C.  C.  A.  56, 
236  Fed.  510. 

Mr.  John  H.  Brickenstein  for  petition- 
er. 

Mr.  Solicitor  General  Davis  and  Mr. 
Assistant  Attorney  General  Wallace  for 
respondent. 

December  18, 1916.    Denied. 


W.     H.     Watlington,     Petitioner,     v. 

UNrnD  Statis.    [No.  809J 

Petition  for  a  Writ  of  Cfertiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  147  C.  C.  A.  253, 
233  Fed.  247. 

Messrs.  S.  W.  Hayes  and  Carlos  Bee 
for  petitioner. 

Mr.  Solicitor  General  Davis  and  Mr. 
Assistant  Attorney  General  Wallace  for 
respondent. 

December  18,  1916.    Denied. 


ROBBBT  F.  WsBK  et  al.,  Petitioners,  v.  F. 

Thomas  Parker  et  al.,  etc.    [No.  784.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

Mr.  T.  Hart  Anderson  for  petitioners. 

No  brief  filed  for  respondents. 

January  8,  1917.    Granted. 
•1  li.  ed. 


Alixaninbb  M.  Emerson,  Petitioner,  t. 

Wabbin  E.  SwnrsKR.     [No.  791.] 

Petition  for  a  [646]  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  First  Circuit. 

Mr.  Henry  Wheeler  for  petitioner. 

No  brief  filed  for  respondent 

January  8,  1917.    Granted. 


Alfred  P.  Lowell,  Petitioner,  v.  War- 
ren E.  SWEBTSER.     [No.  792.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  First  Circuit. 
Mr.  Henry  Wheeler  for  petitioner. 
No  brief  filed  for  respondent. 
January  8, 1917.    Granted. 


Pennsylvania  Railroad  Compant,  Pe- 
titioner, T.  Alice  Francis  Brown  et  al. 
[No.  77L] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Third  Circuit. 
See  same  case  below,  149  C.  C.  A.  89, 

235  Fed.  609. 
Messrs.  Franeis  I.  Gowen  and  Frederic 

D.  McEenn^  for  petitioner. 
Messrs.  Thomas  Raebum  White  and  W. 

C.  Dennis  for  respondents. 
January  8, 1917.    Denied. 


Caroline  F.  Hogg,  Petitioner,  y.  Las- 

CELLES  C.  Maxwell  et  al.,  etc.  [No. 

817.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeah 
for  the  Second  Circuit. 

See  same  case  below,  143  C.  C.  A.  389, 
229  Fed.  113. 

Messrs.  William  G.  Cooke  and  Louis  A. 
Seitz  for  petitioner. 

Mr.  William  A.  W.  Stewart  for  re- 
spondents. 

January  8,  1917.     Denied. 
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WxLLUM  J.   Creekmors,  Petitioner,  y. 

United  States.    [No.  818.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap' 
peals  [647]  for  the  Eighth  Circuit. 

See  same  case  below,  L.R.A.1917C,  845, 
150  C.  C.  A.  497,  237  Fed.  743. 

Messrs.  C.  B.  Stuart,  A.  C.  Cruce,  M. 
K.  Cruce,  J.  C.  Denton,  Frank  Lee,  E. 
O.  McAdams,  and  Norman  R.  Haskell  for 
petitioner. 

Mr.  Solicitor  Qeneral  Davis  and  Mr. 
Assistant  Attorn^  General  Wallace  for 
respondent. 

January  8,  1917.    Denied. 


C.  C.  Samsok  et  al..  Petitioners,  t.  Wil- 

'wiAM  Gablakd.    [No.  824.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit 

See  same  case  below,  150  C.  C.  A.  233, 
237  Fed.  31. 

Messrs.  Arthur  R.  Moore  and  William 
H.  Oppenheimer  for  petitioners. 

Messrs.  William  D.  MitcheU  and  Pierce 
Butler  for  respondent. 

January  8,  1917.    Denied. 


Illinois  Central  Railroad  Compant, 

Plaintiff  in  Error,  v.  Mrs.  MarbhatiL 

Lanis,     Administratrix,     etc.       [No. 

780.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Louisiana. 

Messrs.  Hunter  C.  Leake,  Gustave 
Lemle,  Blewett  Lee,  and  R.  Y.  Fletcher 
for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

January  15, 1917.    Denied. 


Dr.  Paul  Obstino,  alias  Paul  Allen,  Pe- 
titioner,   V.    UNriED    States.      [No. 
783.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 

See  same  case  below,  148  C.  C.  A.  206, 

234  Fed.  304. 
Messrs.  Charles  J.  Heggerty  and  James 

Raleigh  Kdley  for  petitioner. 
Mr.  Solicitor  General  Davis  and  Mr. 

Assistant  Attorney  General  Wallace  for 

respondent. 
January  15,  1917.     Denied. 

ft44 


[648]    J.    F.    Wbtzbl,    Petitioner,    ▼. 

Unitbd  States.     [No.  801.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  ease  below,  147  C.  C.  A.  658, 
233  Fed.  984. 

Messrs.  0.  P. .  Stidger  and  David  A. 
Baer  for  petitioner. 

Messrs.  Mr.  Solicitor  (General  Davis 
and  Mr.  Assistant  Attorney  General  Wal- 
lace for  respondent. 

January  15, 1917.    Denied. 


Alaska  Paciiio  Fisheries,  Petitioner, 
V.  Territort  ov  Alaska.  [No.  810.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 
See  same  case  below,  149  C.  C.  A.  280, 

236  Fed.  70. 
Mr.  Harvey  M.  Friend  for  petitioner. 
Mr.  George  B.  Grigsby  for  respondent. 
January  15,  1917.    Denied. 


At.  A  WIT  A   Mexican   Gold  Mining   Com- 
pany,   Petitioner,    v.    Territory    op 
Alaska.    [No.  811.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 
See  same  case  below,  149  C.  0.  A.  274, 

236  Fed.  64. 
Mr.  Harvey  M.  Friend  for  petitioner. 
Mr.  George  B.  Grigsby  for  respondent 
January  15,  1917.    Denied. 


Alaska  Paouio  Fisheries,  Petitioner, 
V.  Territory  of  Alaska.    [No.  812.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 
See  same  case  below,  149  C.  C.  A.  262, 

236  Fed.  52. 
Mr.  Harvey  M.  Friend  for  petitioner. 
Mr.  George  B.  Grigsby  for  respondent. 
January  15,  1917.    Denied. 


At^ahita  Salmon  Company,  Petitioner,  t. 

Territory  of  Alaska.     [No.  815.] 

Petition  [649]  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

1^  same  case  below,  149  C.  C.  A.  272, 
236  Fed.  62. 

Messrs.  Warren  Gregory,  George  H. 
Whipple,  E.  S.  McCord,  and  W.  H.  Boyle 
for  petitioner. 

Mr.  George  B.  Grigsby  for  respondent. 

January  15,  1917.    Denied. 
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Amjoucak  Bank  ov  Alaska,  Petitioner, 
▼.  Edwin  Richards.     [No.  819.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cirenit  Court  of  Appeals 

for  the  Ninth  Circuit 

See  same  ease  below,  148  C.  C.  A.  202, 

234  Fed.  300. 
Messrs.     Charies    J.    Hegg^rty    and 

James  Baloigh  Kelly  for  petitioner. 
Mr.  W.  H.  Metson  for  respondent. 
January  15,  1917.    Denied. 


DETROIT  Iron  A  Steel  Company,  Peti- 
tioner, V.  James  D.  Caret.    [No.  828.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  150  C.  C.  A.  186, 
236  Fed.  924. 

Messrs.  Qeorge  B.  Marty  and  Charles 
R.  Miller  for  petitioner. 

Mr.    Albert   Lynn   Lawrence   for  re- 
spondent. 
January  15, 1917.    Denied. 


Robert  Edward  Baker  et  al..  Trustees, 

etc..  Petitioners,  t.  J.  J.  Duklof.    [No. 

843.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cirenit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  239  Fed.  193. 

Messrs.  Conrad  H.  Syme,  Edwin  P. 
Coz,  and  Richard  H.  Mann  for  petition- 
ers. 

No  appearance  for  respondent* 

January  15, 1917.    Denied. 


Omaha  Iron  Store  Company,  Petition- 
er, V.  MoLiKE  Plow  Company.  [No. 
831.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  149  C.  C.  A.  85, 
235  Fed.  519. 
Mr.  Otto  Raymond  for  petitioner. 
Messrs.  Samuel  Walker  Banning  and 
Thomas  A.  Banning  for  respondent. 
January  15,  1917.    Denied. 


Minneapolis    ft    St.    Louis    Railboad 

Company.  Petitioner,  ▼.  T.  D.  Davis. 

[No.  851.1 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  state  of  Min- 
nesota. 

See  same  ease  below,  —  Minn.  — ^  159 
N.  W.  802. 

Messrs.  W.  H.  Brenmer  and  F.  M. 
Mioer  for  petitioner. 

No  appearance  for  respondent. 

Janna^  15, 1917.    Denied. 


Delaware,  Lackawanna,  ft  Western 
RAn.ROAO  Company,  Petitioner,  v. 
Sound  Transportation  [650]  Com- 
pany.    [No.  838.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  238  Fed.  313. 
Messrs.    Louis    Marshall,    William    S. 
Jenney,  and  Austin  J.  McMahon  for  pe- 
titioner. 

Messrs.  .1.  D.  Carpenter  and  B.  G.  Pas- 
kus  for  respondent. 

JanuarA'  15,  1917.    Denied. 
•  1  li.  ed. 


Lawrence  Maxwell  et  al.,  Petitionerb, 

V.  Charlotte  Jane  Isabelle  MoDon- 

ALD  et  al.    [No.  821.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of 
Columbia. 

See  same  case  below,  45  App.  D.  C.  482. 

Messrs.  Frederic  D.  McKenney,  J.  S. 
Flannery,  Frederick  ide  Couray,  Faust, 
and  Charles  F.  Wilson  for  petitioners. 

Messrs.  Benjamin  S.  Minor  and  Colley 
W.  Bell  for  respondents. 

January  22,  1917.    Denied 


[651]  Hewitt  Company,  Petitioner,  v. 

United    States    Metallic    Packing 

Company.    [No.  822.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  150  C.  C.  A.  71, 
236  Fed.  739. 

Messrs.  James  H,  Peiree  and  Qeorge  P. 
Fisher  for  petitioner. 

Mr.  Francis  T.  Chambers  for  respond- 
ent. 

January  22,  1917.    Benied. 
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Amsbioak-Hawauan    Steamship    Com- 
pany, etc.|  Petitioner,  v.  Strathalbtn 
Stsamship    Company,    Limitid,    ete. 
[No.  867.] 
Motion  for  leave  to  present  petition  for 

Writ  of  Certiorari  to  the  United  States 

Ciremt  Coiirt  of  Appeals  for  the  Ninth 

Cirenit 
See  same  ease  below,  148  C.  C.  A.  692, 

235  Fed.  98;  on  rehearing,  238  Fed.  156. 
Messrs.  W.  H.  Bogle  and  Carroll  B. 

Graves  for  petitioner. 
No  appearance  for  respondent. 
January  22,  1917.     Granted  and  the 

petition  denied  on  the  merits,  and  the 

motion  for  delay  to  give  further  notice 

consequently*  denied. 


T.   COLBMAK   Dn  Pont,  Petitioneo,  v. 

Gborgb  N.  Gardinbr,  Jr.,  et  al..  Exec- 
utors, ete.    [No.  862.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  238  Fed.  755. 

Messrs.  Julius  F.  Workum  for  peti- 
tioner. 

Messrs.  L.  Laflin  Kellogg  and  Alfred 
C.  Patt^  for  respondents. 

January  29,  1917.    Denied. 


Samuel  J.  Mastkbs  et  aL,  Petitioners,  v. 

Edward  W.  Mollohan,  Trustee.    [No. 

887.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of 
Columbia. 

See  same  case  below,  45  App.  D.  C. 
414. 

Messrs.  Daniel  W.  Baker,  Wilton  J. 
Lambert,  and  E.  L.  Gies  for  petitioners. 

Messrs.  W.  Gwynn  Gardiner  for  re- 
spondent. 

January  20,  1917.    Denied. 


St.  Louis  Mbbchants  Bridge  Terminal 
Railwat  Company,  Petitioner,  v.  Wil- 
liam J.  SCHUERMAN.      [No.  842.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  150  C.  C.  A.  203, 
237  Fed.  L 

Messrs.  T.  M.  Pierce  and  Walter  M. 
Hezel  for  petitioner. 

Mr.  W.  C.  Marshall  for  respondent. 

February  5,  1917.    Denied.  ' 


Adrun  Bakker,  Petitioner,  v.  Nether- 
lands-Amebican    Steam    Navigation 
CoMPANT,  sued  as  Holland- American] 
line.    [No.  869.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

«  _ 

See  same  case  below,  150  C.  C.  A.  664, 
237  Fed.  1015. 

Mr.  Roger  [652]  Foster  for  petitioner. 

Mr.  Charles  C.  Burlingham  for  re- 
spondent. 

January  29,  1917.    Denied. 


Lasswell  Land  ft  Lumber  Company,  Pe- 
titioner, y.  Lee  Wilson  A  Company. 
[No.  871.] 
Petition  for  a  Writ  of  Certiorari  to  the 

TTnited  States  Circuit  Court  of  Appeals 

for  the  Eighth  Ciieuit 
See  same  case  below,  149  C.  C.  A.  454, 

236  Fed.  322. 
Messrs.  Charles  B.  Williams  and  J.  P. 

Tribble  for  petitioner. 
Messrs.  Frank  H.  Sullivan  and  Allen 

Hughes  for  respondent. 
January  29.  1917.    Denied. 

ft4a 


State  Bank  of  Clearwater,  Nebraska, 

Petitioner,  v.  J.  Q.  Ingram,  Trustee, 

etc.    [No.  861.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  150  C.  C.  A.  280, 
237  Fed.  78. 

Messrs.  [658]  Arthur  F.  Mullen  and 
£.  C.  Brandenburg  for  petitioner. 

Mr.  R.  E.  Evans  for  respondent 

February  5,  1917.    Denied. 


Samuel  Bernstein,  Petitioner,  v.  Unit- 

BD  States.    [No.  884.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  238  Fed.  923. 

Mr.  Robert  H.  Talley  for  petitioner. 

No  appearance  for  respondent. 

February  5,  1917.    Denied. 


Illinois  Central  Railroad  Company  et 

al.,  Petitioners,  v.  Y.  P.  Messina.    [No. 

886.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Mis- 
sissippi 

See  same  case  below,  on  llr^t  nppeal, 
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109  MiflB.  143,  67  So.  963;  on  seeond  ap- 
peal, 111  MiflB.  884,  72  So.  779. 

Mesan.  H.  D.  Minori  Edward  Mayea, 
Robert  Y.  Fletcher,  Blewett  Lee,  and 
Charies  N.  Bnreh  forpetittonera. 

Meana.  William  H.  Watkina  and  Harry 
Peyton  for  respondent. 

Febmary  5,  1917.    Denied. 

Visnum  Mink  Workibs  of  AKsuGiA,  Pe- 

titumer,  v.  A.  8.  Down,  Reeeiver,  etc., 

et  al     [No.  888.] 

Petition  for  a  Wnt  of  Certiorari  to  the 
United  States  Circnit  Court  of  Appeals 
for  the  Eighth  Cireuit 

See  same  ease  below,  148  C.  C.  A.  495, 
235  Fed.  L 

Messrs.  Henry  Warrom,  Oeorge  L. 
Grant,  and  Webb  Covington  for  peti- 
tioner. 

Messrs.  Roger  B.  HoU,  Henry  S.  Drink- 
ff,  Jr.,  and  Jamea  B.  McDonou^  for  re- 
spondents. 

Febmary  5,  1917.    Denied. 

Eba  Bond,  Petitioner,  v.  Otto  S.  Lan- 
ouic,  Sheriff,  etc     [No.  904.] 
Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Min- 
nesota. 

See  same  case  below,  —  Minn.  — ,  160 
N.  W.  868. 
Mr.  Ernest  S.  Carey  for  petitioner. 
No  appearanee  for  respondent. 
February  5,  1917.    Denied. 

[d54]  John  Z.  Lowk,  Jr.,  Collector  of 
Internal  Revenue,  Plaintiff  in  Error,  ▼. 
Saicukl  T.  Hubbard  et  al.  [No.  309.] 
In  Error  to  the  District  Court  of  the 

United  States  for  the  Southern  District 

of  New  York. 
The  Attorney  General  for  plaintiff  in 

error. 


Measrs.  David  Hunter  Miller  and  (Gor- 
don Auchindoss  for  defendant  in  error. 

October  9,  1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


John  Z.  Lowb,  Jr.,  Collector  of  United 

Statea  Internal  Revenue,  etc..  Plaintiff 

in  Error,  ▼.  Stephen  M.  Weld  et  aL 

FNo.  388.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

The  Attorney  General  for  plaintiff  in 
error.  . 

Messrs.  David  Hunter  Miller  and  Gor- 
don Auchindoss  for  defendanta  in'  error. 

October  9,  1916.    Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 
•  1  Ii.  ed. 


State  ov  Minnesota,  Complainant,  ▼. 
State  ov  Wisoonsin.     [No.  5,  Origi- 
nal.] 
Messrs.   Oeorge  T.   Simpson   and   C. 

Louis  Weeks  for  complainant. 
No  appearance  for  respondent 
Ootob^  9, 1916.    Dismissed  on  motion 

of  counsel  for  the  complainant. 

ATOHiaoN,  ToPEKA,  A  Santa  Fe  Rail- 
way Company^  Plaintiff  in  Error,  v. 
State  ov  [655]  Kansas  bz  eel.  8.  M. 
Bbewsteb,  Attorney  General  eto.,  et 
aL    [No.  137.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  Robert  Dunlap  for  plaintiif  in  er- 
ror. 

No  appearance  for  defendanta  in  er- 
ror. 

October  9, 1916.  Dismissed  with  costs, 
on  authority  of  counsel  for  the  plaintiff 
in  error. 


Tebbe  Haute.  Indunapous,  ft  Eastern 

Traction  Cokpant,  Plaintiff  in  Error, 

V.  Elmira  C.  Weddle,  Administratrix, 

etc.     [No.  199.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

Messrs.  Ferdinand  Winter  and  W.  H. 
Latta  for  plaintiff  in  error. 

Mr.  Richard  M.  Milbum  for  defendant 
in  error. 

October  9, 1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Florida  East  Coast  Railway  Company, 

Plaintiff  in  Error,  v.  State  ov  FumiDA 

BZ  rel.  R.  Hudson  Burb  et  al,  etc. 

TNos.  224,  225.] 

in  Error  to  the  Supreme  Court  of  the 
State  of  Florida. 

Messrs.  Frederick  C.  Bryan  and  Alex- 
ander St.  Clair-Abrams  for  plaintiff  in 
error. 

No  appearance  for  defendants  in  er- 
ror. 

October  9, 1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Walter  Bowen  A  Company,  Inc.,  Plaiir- 

tiff  in  Error,  ▼.  State  of  Washington. 

[No.  238.] 

in  Error  to  the  Supreme  Court  of  the 
State  of  Waahington. 

Messrs.  W.  H.  Bogle  and  Carroll  B. 
Oravea  for  plaintiff  in  error. 

Mr.  W.  y.  Tanner  for  defendant  in 
error. 

October  9, 1916.   Dismissed  per  stipula- 
tion. 
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[65dJ  S.  B.  HovKT  et  al.,  Receivers,  etc., 

PlaintifEs  in  Error,  v.  Fatbttb  Takk- 

EBSLET;     [No.  261.] 

In  Error  to  the  Court  of  Civil  Appeals 
of  the  Third  Snpreme  Judicial  District 
of  the  State  of  Texas. 

Mr.  Herbert  S.  Qarrett  for  plaintiffs 
in  error. 

No  appearance  for  defendant  in  er- 
ror, 

October  9, 1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiffs  in 
error« 


Serapion  Cribs  et  al.,  Appellants,  v.  R. 

E.  Manly  et  aL     [No.  352.] 

Appeal  from  the  Supreme  Court  of  the 
Philippine  Islands. 

Mr.  A.  D.  .Oibbs  for  appellants. 

No  appearance  for  appellees. 

October  fi,  1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellants. 


John     Gr^nt    Lthak,    Appellant,    v. 

Thomas  D.  McCarthy,  Marshal,  etc. 

[No.  448.] 

Appeal  from  the  District  Court  of  the 
Unit^  States  for  the  Southern  District 
of  New  York. 

Messrs.  Henry  A.  Wise  and  Frederick 
S.  Tyler  for  appellant. 

No  appearance  for  appellee. 

October  9,  1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


St.  Louis  Southwestern  Railway  Com- 
pany, Plaintiff  in  Error,  v.  W.  C.  El- 
LSNWOOD.     [No.  517.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Arkansas. 
Messrs.  A.  L.  Burford  and  Edward  A. 

Haid  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
October  9,  1916.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


[657]    Southern   Railway   Company, 
.Plaintiff  in  Error,  v.  B.  B.  Saunders, 
Administrator,  etc.     [No.  117.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolina. 

Mr.  L.  E.  Jeffries  for  plaintiff  in  er- 
ror. 

Messrs.  James  S.  Manning  and  W.  W. 
Kitchin  for  defendant  in  error. 

October  12, 1916.    Dismissed  with  costs 
on  motion  of  counsel  for  the  plaintiff  in 

error. 
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Abraham  Feindkrg,  Plaintiff  in  Error, 
V.  John  Qujnn,  Jr.    [No.  122.] 
In  Error  to  the  Supreme  Judicial  Court 

of  the  State  of  Massachusetts. 
Mr.  Lee  M.  Friedman  for  plaintiff  in 

^rror. 
Mr.  Arthur  D.  Hill  for  defendant  in 

error. 

October  18,  1916.     Dismissed  without 

costs  to  either  party,  per  stipulation,  and 

mandate  ordered  to  issue  forthwith. 


City  ov  Monroe,  Plaintiff  in  Error,  v. 

State  of  Louisiana  ex  rel.  Parish 

Board  of.  School  Directors  of  the 

Parish  of  Ouachita,  Louisiana.  [No. 

6.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

Messrs.  S.  L.  Herold  and  John  C. 
Theus  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in 
error. 

October  18, 1916.  Dismissed  with  costs, 
pursuant  to  the  Nineteenth  Rule. 


John  F.  Colburn,  Plaintiff  in  Error,  v. 

Charles  T.  Wilder,  Tax  Assessor,  ete. 

[No.  12.] 

In  Error  to  the  Supreme  Court  of  Ihe 
Territory  of  Hawaii. 

Mr.  Clarence  W.  Ashford  for  plaintiff 
in  error. 

Mr.  C.  R.  Hemenway  for  defendant  in 
error. 

October  18, 1916.  Dismissed  with  costs, 
pursuant  to  the  Nineteenth  Rule. 


[058]  Oswald  Mehlos,  Plaintiff  in  Er- 
ror, V.  City  of  Milwaukee  et  aL    [No. 
173J 
In  Error  to  the  Supreme  Court  of  the 

State  of  Wisconsin. 
Mr.  William  B.  Rubin  for  plaintiff  in 

error. 
No  counsel  appeared  for  defendants  in 

error. 
October  19, 1916.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


Chesapeake  &  Ohio  Railway  Company, 

Plaintiff  in  Error,  v.  George  Robert 

KORNHOFF.     [No.  397.] 

In  Error  to  the  Court  of  Appeals  of 
the  State  of  Kentud^. 

Mr.  John  Oalvin  for  plaintiff  in  error. 

No  counsel  appeared  for  defendiemt  in 
error.    . 

October  19, 1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 
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JoHK  F.  CoBBiNSy  Appellant,  v.  Missis- 
sippi RivEB  Commission  et  al.     [No. 
16.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  £astem  District  of 

Louisiana. 
Mr.  Bamette  E.  Moses  for  appellant. 
No  counsel  appeared  for  appellees. 
October  19, 1916.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


John  F.  Cubbins,  Appellant,  t.  Cotton 

BsLT  Livii  District  No.  1  et  al.    [No. 

17.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Arkansas. 

Mr.  Bamette  £.  Moses  for  appellant. 

No  counsel  appeared  for  appellees. 

October  19, 1916.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


PiTTSBUBOH,  Cincinnati,  Chicago,  A  St. 

Louis  Railway  Company,  Plaintiff  in 

Error,  v.   [659]   Farmbbs  Tbust  & 

Savings  Company,  Administrator,  etc. 

[No.  228.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

Mr.  Frederic  D.  McKenney  for  plain- 
tiff in  error. 

No  counsel  appeared  for  defendant  in 
error. 

October  23, 1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
en  or. 


United  Statis,  Appellant  and  Plaintiff 
in  Error,  v.  Nashvills,  Chattanooga, 
A  St.  Louis  Railway.    [No.  57.] 
Apjieal  from  and  in  error  to  the  Dis- 
trict Court  of  the  United  Stetes  for  the 
Middle  District  of  Tennessee. 

The  Attorney  General  for  plaintiff  in 
error. 
Mr.  Helm  Bruce  for  defendant  in  error. 
October  27, 1916.    Dismissed,  pursuant 
to  the  Nineteenth  Bule. 


NORTHIRK    PaOIFIO    RaILWAT    COMPANY, 

Plaintiff  in  Error,  v.  Wilfrbd  L.  Qif- 

PORD.     [No.  307.1 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho. 

Messrs.  C.  W.  Bunn,  James  E.  Babb, 
and  Alexander  Britton  for  plaintiff  in  er- 
ror. 

No  counsel  appeared  for  defendant  in 
error. 

October  30, 1916.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 
ei  li.  ed. 


Clara  P.  Bobd,  Plaintiff  in  Error,  t. 

Alfred  C.  F.  Meykr.    [No.  473.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  Thomas  J.  Rowe  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in 
error. 

November  6,  1916.  Dismissed  with 
costs,  on  motion  of  counsel  for  plaintiff 
in  error. 


[660]  Arthur  J.  MoDonald,  as  Exec- 
utor, et  al.;  Plaintiffs  in  Error,  v.  J.  T. 
McDonald  et  al.     [No.  80.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Arizona. 

Mr.  Roy  D.  Keehn  for  plaintiffs  in  er- 
ror. 

Mr.  Selim  M.-^  Franklin  for  defendants 
in  error. 

November   6,   1916.     Dismissed   with 
costs,  pursuant  to  the  Tenth  Rule. 


Central  Trust  Company  ov  New  York, 

as  Trustee,  etc..  Appellant,  v.  United 

States.    [No.  768.J 

Appeal  from  the  District  Court  of  the 
United  for  the  Southern  District  of  Ohio. 

Mr.  Arthur  H.  Van  Brunt  for  appel- 
lant 

The  Attorney  General  for  appellee. 

November  8,  1916.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  appel- 
lant, and  mandate  granted. 


Francis  J.  Torrance,  Trustee,  etc.,  et  al.. 

Plaintiff  in  Error,  v.  First-Second 

National  Bank  ov  Pittsburgh.    [No. 

83.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Pennsylvania. 

Alrin  A.  Morris  for  plaintiffs  in  error. 

No  counsel  appeared  for  defendant  in 
error. 

November  9,  1916.  Dismissed  with 
costs  and  mandate  |^nted,  on  motion  of 
counsel  for  the  plamtiffs  in  error. 


P.  P.  Dabnet  et  al..  Plaintiffs  in  Error, 
V.  City  Land  Company.    [No.  96.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Oregon. 
Messrs.  Charles  W.  Fulton  and  Guy  C. 

H.  Corliss  for  plaintiffs  in  error. 
Mr.  Alfred  E.  Clark  for  defendant  in 

error. 
November  10,  1916.     Dismissed  with 

costs,  pursuant  to  the  Tenth  Rule. 
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[661]  P.  P.  Dabnst  et  al,  PlaintiffB  in 
Error,  v.  John  H.  Middleton  et  al., 
as  Executors,  etc.     [No.  97.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Oregon. 
Messrs.  Charles  W.  Fulton  and  Guy  C. 

H.  Corliss  for  plaintiffs  in  error. 
Mr.  Alfred  E.  Clark  for  defendants  in 

error. 
November  10,  1916.     Dismissed  with 

costs,  pursuant  to  the  Tenth  Rule. 


Hiram  Chask,  Appellant,  t.  Peteb  Han- 
sen.   [No.  102.] 

Appeal  from  the  District  Court  of  the 
United   SUtes  for  the  District  of  Ne- 
braska. 
Mr.  Hiram  Chase,  appellant,  pro  se. 
Mr.  Charles  J.  Kappler  for  appellee. 
November  14,  1916.     Dismissed  with 
costs,  pursuant  to  the  Sixteenth  Rule,  on 
motion  of  counsel  for  the  appellee. 


American  Bonding  Compant  ov  Balti- 
more, Plaintiff  in  Error,  v.  Unttbd 
States  of  America  to  the  Use  of 
Caesar  Francini  et  al.  [No.  589.] 
In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 
Mr.  Francis  B.  Bracken  for  plaintiff  in 
error. 

Mr.  William  M.  Hargest  for  defend- 
ants in  error. 

November   14,   1916.     Dismissed   per 
stipulation. 

United  States,  Appellant,  ▼.  E.  Dow- 
den  et  al.    [No.  354.] 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 
The  Attorney  General  for  appellant 
Mr.  Reford  Bond  for  appellees. 
November  20, 1916.    Dismissed,  on  mo- 
tion of  counsel  for  the  appellant. 


[662]  Wells,  Fargo,  ft  Company  Ex- 
press, Plaintiff  in  Error,  v.  State  of 
Oklahoma  [No.  91];  American  Ex- 
press Compant,  Plaintiff  in  Error,  v. 
State  of  Oklahoma  [No.  92];  and 
United  States  Express  Company, 
Plaintiff  in  Error,  v.  State  of  Okla- 
homa [No.  93]. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  —  Okla.  — ,  144 
Pac.  1021. 

Mr.  S.  T.  Bledsoe  for  plaintifb  in  er- 
ror. 

No  counsel  appeared  for  defendant  in 
error. 

November  20,  1916.  Dismissed  on  mo- 
tion of  counsel  for  the  plaintiffs  in  error. 
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Yandalu  Railroad  Company,  Plaintiff 

in  Error,  v.  John  A.  Holland.     [No. 

209.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

Messrs.  Samofll  0.  Pickens  and  Fred- 
eric D.  McKenney  for  plaintiff  in  error. 

Messrs.  Martin  M.  Hugg  and  Wymond 
J.  Beckett  for  defendant  in  error. 

December  4,  1916.  Dismissed  with 
costs,  on  motion  of  counsel  for  plaintiff  in 
error. 


Fred  E.  Barney,  Plaintiff  in  Error,  v. 

Charles  M.   Way,  as  Receiver,  etc 

[No.  174.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

M.  H.  V.  Mercer  for  plaintiff  in  error. 

Mr.  James  E.  Trask  for  defendant  in 
error. 

December  4^  1916.  Dismissed  per 
stipulation. 


Jorge  Dard  y  Tbillard  ^  et  al..  Heirs  at 

Law  of  Eugenia  Teillard,  Deceased,  et 

al,  Appellants,  v.  Enrique  Green  et 

al.    [No.  182.] 

Appeal  from  the  District  [608]  Court 
of  the  United  SUtes  for  Porto  Rico. 

Mr.  Francis  H.  Dexter  for  appellants. 

Mr.  Edwurd  S.  Paine  for  appellees. 

December  4,  1916.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  ap- 
pellants. 


United   States,  Plaintiff  in   Error,  t. 

WiLLLAic  Skinner  et  al     [No.  146.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  Distriet 
of  New  York. 

The  Attorney  General  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendants  in 
error. 

December  11,  1916.  Dismissed  on  mo- 
tion of  counsel  for  the  plaintiff  in  error. 

^  Death  of  Eugenia  TeOlard  suggested, 
and  the  appearance  of  Jorge  Dard  y  Teil- 
lard et  al.,  heirs  at  law,  as  parties  appel- 
lant herein,  filed  and  entered  on  October 
16.  1916. 

212  U.  8. 
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Vnmm  STATtB,  Plaintilt  in  ESnrar,  t. 

JOHW  U  BiLLABD.      [No.  181.] 

In  SnoT  to  the  District  Gonzt  of  the 
United  Statee  for  tke  Southern  Distriet 
ef  New  York. 

The  Attomqr  General  for  plaintiff  in 


No  eoimeel  appeared  for  defendant  in 


Deeemher  U,  1916.    Diamiaeed  on  mo- 
tion of  eonneel  for  the  plaintiff  in  error. 


ABMOun  PAomio  Cokfavt  et  aL,  Plain- 
tiffi  in  Error,  ▼.  Statb  of  Missoubi, 

Wf  TBM  BSLATIOV  OV  JOHV  T.  BABgP, 

Attorn^  GeneraL    [No.  14L] 
In  Error  to  the  Supreme  Court  of  the 
State  of  IfisaourL 
Mr.  Frank  Hagennan  for  plaintiffli  in 


JuAir  OATiuiTiir,  Plaintiff  in  Error,  ▼• 

Ukitd)  States.    [No.  853.1 

In  Error  to  the  Supreme  Coort  of  the 
Philippine  Islande. 

No  appearanee  for  plaintiff  in  error. 

Mr.  Solicitor  General  Davie  for  defend- 
ant in  error. 

January  8,  1917.  Docketed  and  dk- 
missed,  on  motion  of  counsel  for  the  de- 
fendant in  enor,  and  mandate  granted. 


Mr.  John  T.  Barker  for  defendant  in 


Deeemher  12,  1916.  Dismissed  with 
eoets,  on  motion  of  counsel  for  the  plain- 
tiffs in  error. 


Lonmio  Sovo  Chokooo,  Plaintiff  in  Er- 
ror, T.  Unitd  Stahs.    [No.  864.1 
In  Error  to  the  Supreme  Court  of  the 

Philippine  TalAw^ff, 

No  appearance  for  plaintiff  in  enor. 

Mr.  Solicitor  General  Davk  for  de- 
fendant in  error. 

Juiuary  8, 1917.  Docketed  [IMNS]  and 
dismissed,  on  motion  of  counsel  for  the 
defendant  fai  error,  and  mandate  granted. 


[M4]  Mavufaotusebs  Light  ft  Heat 
CoMPAKT  et  al.,  Appellants,  ▼.  Lee 
Ott  et  al.,  Public  Service  Commission 
of  the  State  of  West  Virginia.  [Na 
114.] 
Appeal  from  the  Distriet  Court  of  tfie 

United  States  for  the  Northern  Diitrict 

of  West  Virginia. 
Messrs.  Charies  McCamic,  A.  Leo  Weil, 

J.  M.  Clarke,  Geo.  E.  Price,  B.  M.  Ambler, 

P.   C.   Knoz,   Frederick  De  C.   Faust, 

Charlee  F.  Wilson,  for  appellants. 
Messrs.  S.  B.  Avis,  A.  A.  lilly,  and 

L.  B.  SommerviUe  for  appellees. 
December  15,  1916.     Diraussed  with 

eoets,  on  motion  of  counsel  for  the  appd- 

lanta. 


Bepublio  or  Cuba,  Plaintiff^  t.  Skate  qv 

NoBTH  Cardlika.    [No.  — ,  Original] 

Motion  for  Ica^e  to  file  declaration. 

Messrs.  Marcus  N.  Bumstine,  FMerie 

B.  Coudert,  and  Howard  Thayer  Kings- 

bui7  for  plaintiff. 

Messn.  T.  W.  Biekett,  J.  8.  Manning, 
and  William  W.  Kitehin  for  defendant 
January  8,  1917.    IT^thdrawn  on  mo- 
tion of  counsel  for  the  plaintiff!. 


Memphis  Stbbet  Railway  Compakt,  Pe- 
titioner, y.  J.  W.  Bono,  Administrator, 
etc     [No.  622.] 
On  Writ  of  Certiorari  to  the  United 

States  (Sreuit  Court  of  ApiMals  for  the 

Sixth  Circuit 
Messrs.  Luke  E.  Wri|^t  and  Roane 

Waring  for  petitioner. 
Meoui'B.  Camthers  Ewing  and  Ike  W. 

Crabtree  for  respondent. 
December  19,  1916.     Dismissed  with 

costs  on  motion  of  counsel  for  the  peti- 
tioner. 

•1  li.  ed. 


BoABD  or  CouKoiLiaDr  of  the  Cnr  ov 

Frankfobt  et  al..  Appellants,  ▼.  East 

Tekkbsseb      Tblbphoke      GoxPAirT. 

[No.  332.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Kentucky. 

Mr.  F.  M.  Dail^  for  appellants. 

Mr.  Alexander  Pope  Humphry  for  ap- 
pellee. 

January  8, 1917.  Dismissed  per  stipu- 
lation of  counseL 


Louisville  ft  Nashville  Railboad  Com- 
pany, Appellant,  ▼.  Westerk  Uniov 
Telegraph  Company.    [No.  380.] 
Appeal  from  the  Diitri<ii  Court  of  the 
United  States  for  the  Eastern  District  of 
Kentucky. 

Messrs.  Henry  L.  Stoneu  Edward  8. 
Jouett,  and  James  B.  Wright  for  appel- 
lant. 

Messrs.  A.  E.  Eichards,  Bush  Taggart, 
and  Alexander  Pope  Humphry  for  ap- 
pellee. 

January  8, 1917.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appeUant 
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[6661  WiLLiB  HoPB,  Plaintiif  in  Error, 
V.  W.  P.  POLBY  et  al.    [No.  613.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Messrs.  (George  S.  Ramsey,  Edgar  A.  de 
MeuleSi  and  Malcolm  E.  Rosser  for  plain- 
tiff in  error. 
No  appearance  for  defendants  in  error. 
January  8, 1917.  Dismissed  with  eosts, 
on  motion  of  eoonsel  for  the  plaintiff  in 
error. 


St.  Louis  Uniok  Trust  Compakt, 

tioner,  v.  Maby  E.  Mbllon  ei  aL    [No. 

304.1" 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit. 

Sfessrs.  W.  P.  Wilson  and  Enoch  A. 
Chase  for  petitioner. 

Messrs.  J.  H.  Everest  and  R  M.  Camp- 
bell for  respondents. 

January  12,  1917.  Dismissed,  at  oosts 
of  respondent,  per  stipulation. 


PuBUO  Sbbviob  Oa8  Company,  Plaintiff 
in  Error,  v.  Boabd  of  Pubuo  Utilitibs 

COXMISSIOHBBS  OF  THB  StATB  OF  NbW 

Jbbsbt  et  al    [No.  186.] 

In  Enor  to  the  Court  of  Errors  and 
ApDcals  of  the  State  of  New  Jersey. 

Menrs.  Frank  Bergen  and  Thomas  N. 
MeCarter  for  plaintiff  in  error. 

Messrs.  L.  Edward  Herrmann,  Edward 
F.  Merr^y,  and  Albert  0.  Millff,  Jr.,  for 
defendants  in  error. 

January  19,  1917.  Dismissed  with 
eoslB,  per  stipidatiozi,  on  motion  of  coun- 
sel for  ttie  plaintiff  in  error. 


PuBLZO  Sbrvicb  Gas  Company,  Plaintiff 

in  Error,  ▼.  City  of  Patebsok  et  al. 

FNo.  187.] 

in  Error  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey. 

Messrs.  Frank  Bergen  and  Thomas  N. 
McCarter  for  plaintiff  in  error. 

Messrs.  L.  Edward  Herrmann  and  Ed- 
ward F.  Merrey  for  defendants  in  error. 

January  19,  1917.  [667]  Dismissed 
with  costs,  per  stipulation,  on  motion  of 
counsel  for  the  plaintiff  in  error. 


Pubuo  Sbbviob  Gas  Company,  Plaintiff 
in  Error,  ▼•  City  of  Passaio  et  al. 

Ero.  188.] 
Error  to  tiie  Court  of  Errors  and 
Appeals  of  ilie  State  of  New  Jersey. 

Messrs.  Frank  Beigen  and  Thomas  N. 
McCarter  for  plaintiff  in  error. 
ABB 


Messrs.  L.  Edward  Herrmann  and  Ed- 
ward F.  Merrey  for  defendants  in  error. 

January  19,  1917.  Dismissed  with 
costs,  per  stipulation,  on  motion  of  coun- 
sel for  the  plaintiff  in  error. 


PBKKSYLyANIA         BaHiBOAD         COMPANY, 

Plaintiff  in  Error,  y.  E.  R.  LanoiIiL 

and  O.  A.  Edmiston,  as  Langill  A  Ed- 

miston.     [No.  063.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  PennsyWania. 

Messrs.  Frederic  D.  McKenney  and  H. 
W.  Bikl6  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

January    22,    1917.      Dismissed    with 
costs,  on  motion  of  counsel  for  the 
tiff  in  error. 


BAiiTiMOBB  ft  Ohio  Railroad  Company, 

Plaintiff  in  Error,  y.  Wilium  C.  Ha- 
GBN.     [No.  308.1 

In  Error  to  tne  Court  of  Appeals  for 
the  Fifth  District,  licking  County,  State 
of  Ohio. 

Messrs.  Alfred  A.  Frazier  [668] 
George  E.  Hamilton,  John  W.  Terkes, 
John  J.  Hamilton,  and  Edward  Kibler 
for  plaint  in  error. 

Messrs.  F.  S.  Monnett  and  Rufus  S. 
Day  for  defendant  in  error. 

January  22,  1917.  Dismissed,  per 
stipulation  of  counseL 


Jay  C.  Zibglbb  et  al..  Appellants,  ▼.  Cabt 

NBQiB  Tbust  Company  et  aL     [No. 

444.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Mr.  Donald  C.  Strachan  for  appellants. 

Mr.  Joseph  A.  Kellogg  for  appellees. 

January  25,  1917.  Dismissed,  per 
stipulation. 


St.  Louis,  Ibon  Moitntain,  ft  Southbbn 
Railway  Company,  Plaintiff  in  Error, 
Y.  Annib  Rodgbbs,  as  Administratrix, 
etc    [No.  175.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Menn.  E.  B.  EinBworthy  and  B.  B. 
Wil^  for  plaintiff  in  error. 

Messrs.  Thomas  C.  McRae  and  Wm.  Y. 
Tompkins  for  defendant  in  error. 

February  1,  1917.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  plain- 
tiff in  error. 

B4B  V.  S. 


1916. 
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C.  C.   CuESNUT,  Plaintiff  in  Error,  v. 

Mi^GARET  Capet.    [No.  134.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Mr.  O.  L.  Rider  for  plaintiff  in  error. 

Messrs.  C.  B.  Stuart,  A.  C.  Cruce,  and 
M.  K.  Cruce  for  defendant  in  error. 

August  22,  1916.  Dismissed  pursuant 
to  the  Twenty-eighth  Rule,  per  stipula- 
tion of  counseL 


[669]  MissouBi,  Kansas,  A  Texas  Rail- 
way CoMPANT,  Plaintiff  in  Error,  t. 
State  of  Kansas  ex  rel.  S.  M.  Brews- 
ter, Attorney  General,  et  aL  [No. 
191.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Kansas. 
Mr.  Joseph  M.  Bryson  for  plaintiff  in 

error. 
Mr.  James  P.  Coleman  for  defendants 

in  error. 
June  26,  1916.    Dismissed  pursuant  to 

the  Twenty-eighth  Rule,  per  stipulation 

of  counsel. 


St.  Louis  A  San  Francisoo  Railroad 
CoMPANT,  Plaintiff  in  Error,  v.  Mart 
C.  Smith,  Administratrix  of  William 
M.  Smith,^  Deceased.  [No.  193.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  R.  R.  Vermilion  for  plaintiff  in  er- 
ror. 

Messrs.  A.  M.  Keene  and  E.  C.  Bran- 
denburg for  defendant  in  error. 

July  6,  191G.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule,  per  stipulation 
of  counsel. 

^  Death  of  William  M.  Smith  suggested, 
and  the  appearance  of  Mary  C.  Smith, 
administratrix  of  the  estate  of  William 
M.  Smith,  deceased,  as  the  party  defend- 
ant in  error  herein,  filed  and  entered  on 
May  8,  1916. 
61  li.  ed« 


Duluth    Street    Railway    Company, 
Plaintiff  in  Error,  v.  Railroad  Com- 
icissiON  OF  Wisconsin.    [No.  274.] 
In  Error  to  the  Supreme  Cchirt  of  the 
State  of  Wisconsin. 

Mr.  Edwin  S.  Mack  for  plaintiff  in  er- 
ror. 

Messrs.  Walter  Drew  and  Walter  C. 
Owen  for  defendant  in  error. 

June  29,  1916.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule,  per  stipulation 
of  counseL 


Fidelity  &  Deposit  Company  of  Mary- 
land, Plaintiff  in  Error,  v.  United 
States  of  America  to  the  Use  of 
William  T.  Fowden,  etc.  [No.  424.] 
In  Error  to  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit 

Mr.  Thomas  A.  Whelan  for  plaintiff  in 
error. 

Mr.  (George  Harhaugfa  Stein  for  de- 
fendant in  error. 

July  7,  1916.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule,  per  stipulation 
of  eounseL 


[670]   Chesapeake  ft  Ohio  Railway 

Company,  Plaintiff  in  Error,  t.  F.  H. 

Cooper.    [No.  455.] 

In  Error  to  the  Court  of  Appeals  of 
the  State  of  Kentucky. 

Messrs.  E.  L.  Worthington,  W.  D. 
Cochran,  and  LeWright  Browning  for 
plaintiff  in  error. 

Mr.  Allan  D.  Cole  for  defendant  in 
error. 

July  10,  1916.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule^  per  stipulation 
of  counseL 
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THE   DECISIONS 


Supreme  Court  of  the  United  States 


AT 


CXTOBER  TERM.  1916. 


SUSIE  A.  TTRRELL,  ai  AdmSniBtratrix  of 
the  EsUte  of  Conrad  E.  Tyrrell,  De- 
ceased, Petitioner, 

T. 

DISTRICT  OF  COLUMBIA. 

(See  S.  C.  Reporter's  ed.  1-41.) 

Certi<Mrarl  ^  to  DIatrlot  of  Colnmlil* 
court  of  appeals  —  iinproTidently 
(ranted  —  dismissal. 

Certiorari  to  the  court  of  appeals  of 
the  District  of  Columbia  will  be  dismissed 
where  the  record  discloses  that  the  ques- 
tion upon  which  the  certiorari  was  prayed 
was  not  before  the  oourt  below,  and  is  not 
now  open  for  consideration,  as  no  exception 
concerning  the  ruling  of  the  trial  court  on 
that  subject  was  taken  so  as  to  preserve  a 
review  concerning  it. 

[No.  54.] 

Argued  November  1,  1916.    Decided  March 

6,  1917. 

ON  WRIT  of  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Colum- 
bia to  review  a  judgment  which  reversed 
and  remanded  for  a  new  trial  a  judg- 
ment of  tho  Supreme  Court  of  the  Dis- 
trict in  favor  of  plaintiff  in  an  action 
of  death  against  the  District,  as  a  mu- 
nicipal corporation.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  41  App.  D.  C. 
463. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Le?i  H.  David  and  Aleixaadet 
WM  argued  the  cause  and  filed  a  brief 
for  petitioner. 

Note. — ^As    to    certiorari    in    United 
States    courts — see    note    to    Clark    v. 
Hackett,  17  L.  ed.  U.  S.  69. 
•  1  L.  ed. 


Messrs.  Ooorad  H.  Syme  and  PerdTal 
H.  Marshall  argued  the  cause  and  filed  a 
brief  for  respondent. 

Mr.  Cbief  Justice  White  delivered  the 
opinion  of  the  court: 

We  state  only  so  much  of  the  case  as 
is  essential  to  an  understanding  of  the 
disposition  which  we  are  constrained  to 
make  of  it: 

The  action  was  commenced  in  May, 
1912,  by  the  petitioner  as  administratrix 
of  the  estate  of  her  husband,  to  recover 
from  the  District  of  Columbia,  as  a  mu- 
nicipal corporation,  damages  suffered  as 
the  result  of  his  wrongful  death  in  Sep- 
tember, 1911.  Briefly,  it  was  aUeged 
that  the  District  had  contracted  to  make 
an  addition  to  a  school  building  to  it 
belonging,  known  as  the  McKinley  Man- 
ual Training  School,  and  to  put  in  order 
and  adjust  the  boilers  in  the  basement 
of  the  old  building,  and  while  the  de- 
ceased was  engaged  under  a  subcontrac- 
tor in  doing  the  latter  work,  he  was 
killed  by  an  explosion  of  illuminating 
gas  which  had  escaped  from  the  gas 
pipes  which  were  in  the  basement.  It 
was  alleged  that  the  gas  had  been  per- 
mitted to  escape  and  remain  in  the  base- 
ment through  the  neglect  and  wrongful 
conduct  of  the  municipality  or  its 
agents.  The  averments  as  to  the  negli- 
gence of  the  municipality  both  in  per« 
mitting  the  escape  of  the  gas  and  as  to 
allowing  it  to  remain  after  notice  of  the 
dangerous  condition,  [3]  and  as  to 
the  absence  of  neglect  on  the  part  of  the 
plaintiff's  intestate,  were  ample.  There 
was  a  subsequent  amendment  to  the  pe- 
tition, alleging  facts  which,  it  was 
averred,  established  that  the  conduct  of 
the  District  as  to  the  escape  and  failure 
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to  remove  the  gas  was  equivalent  to  the 
creation  by  it  of  a  public  nuisance.  The 
defense  was  a  general  denial  and  a  spe- 
cial plea  setting  up  a  release  on  the  part 
of  the  plaintil9^  which  latter,  on  demur- 
rer, was  stricken  out.  There  was  a  ver- 
dict and  judgment  in  favor  of  the  plain- 
tiff, and  an  appeal  was  taken  by  the 
defendant  municipality.  The  court  of  ap- 
peals reversed  the  judgment  and  re- 
manded, with  directions  to  grant  a  new 
trial,  one  member  of  the  court  dissent- 
ing. The  appellee  alleging  that  the  case 
in  her  favor  could  not  be  bettered  at  a 
new  trial,  asked  that  a  final  judgment  be 
entered,  upon  the  theory  that  the  case 
would  be  then  susceptible  of  review  in 
this  court  on  error.  On  the  refusal  of 
this  prayer,  a  petition  for  certiorari  was 
here  presented. 

The  basis  asserted  for  the  application 
for  certiorari  was  that  the  court  below, 
disregarding  a  decisive  line  of  decisions 
by  this  court  holding  that  a  municipal- 
ity, the  District  of  Columbia,  was  re- 
sponsible for  positive  torts  committed 
by  its  servants  or  agents  in  the  course 
of  their  employment,  under  the  appli- 
cation of  the  rule  respondeat  superior, 
has  mistakenly  decided  that  such  deci- 
sions were  not  controlling  because  that 
principle  had  no  application  when  the 
servants  or  agents  of  a  municipality 
represented  it  in  the  discharge  of  duties 
which  were  governmental  or  public  in 
character,  as  contradistinguished  from 
mere  municipal  duties, — ^a  ruling  ftom 
which  it  was  deduced  that,  in  the  former 
situation,  a  wrong  suffered  by  an  individ- 
ual, however  grievous,  was  not  suscep- 
tible of  redress,  because  the  wrongdoer, 
the  municipality,  acting  through  its 
agents,  was  beyond  the  reach  of  courts 
01  justice.  Besides,  it  was  declared  that 
although  the  court  proceeded  upon  the 
assumption  that  the  doctrine  which  [4] 
it  announced  was  not  in  conflict  with  the 
previous  decisions  of  this  court,  that 
assumption  was  obviously  a  mistaken 
one,  since  the  case  principally  relied 
upon  by  the  court  to  sustain  the  doc- 
trine which  was  applied  had  in  express 
terms  declared  that  the  principle  an- 
nounced was  in  conflict  with  a  previous 
decision  of  this  court,  which  decision 
was  wrong  and  would  therefore  not  be 
applied.  The  existence  of  the  ground 
thus  stated  in  the  petition  for  the  writ 
was  not  challenged  in  the  opposition 
filed  by  the  respondent,  although  the  cor- 
rectness of  the  legal  propositions  relied 
upon  and  the  siffnificance  of  the  previ- 
ous decisions  of  this  court  were 
puted. 

668 


As  on  the  face  of  the  opinion  of  the 
court  below  the  reasoning  apparently 
justified  the  inference  that  the  situa- 
tion was  as  stated  in  the  petition  for 
certiorari,  the  prayer  for  the  writ  was 
granted.  When,  however,  we  come  to  a 
dose  examination  of  the  record  on  the 
submission  of  the  case  on  its  merits,  we 
discover  that  the  question  upon  which 
the  certiorari  was  prayed  under  the  cir- 
cumstances previously  stated  does  not 
arise  on  the  record  and  is  not  open  for 
consideration,  and  therefore  (of  course, 
we  assume  through  inadvertence  of 
counsel)  the  petition  for  certiorari  was 
rested  upon  a  wholly  unsubstantial  and 
nonexisting  ground, — ^a  conclusion  which 
will  be  at  once  demonstrated  by  the 
statement  which  follows: 

At  the  trial  the  court  in  express  terms 
charged  the  jury  that  ''for  a  mere  act  of 
isolated  negligence  the  municipality  of 
the  District  of  Columbia  would  not  be 
responsible,  no  matter  what  the  result 
of  the  isolated  act  of  negligence  was. 
The  District  in  this  action,  if  responsi- 
ble at  all,  can  only  be  responsible  upon 
the  theory  that  the  death.  .  .  re- 
sulted from  the  maintenanee  of  a  nui- 
sance, in  the  first  place,  and  secondly, 
that  the  District  of  Columbia  main- 
tained a  nuisance.''  And  this  was  fol- 
lowed in  the  charge  by  a  definition  of 
what  in  the  law  would  constitute  a 
nuisance.  To  this  charge  as  to  nonlia- 
bility of  the  city  for  any  act  [5]  of 
negligence  whatever  under  the  circum- 
stances, unless  there  was  a  public  nui- 
sance, no  exception  whatever  was  tfiken 
by  the  plaintiff,  the  only  exception  on 
the  subject  being  that  reserved  by  the 
defendant  to  the  charge  that  there 
would  be  a  liability  even  in  case  of  a 
public  nuisance.  The  case,  therefore,  on 
the  appeal  below  (except  as  to  subjects 
having  no  relation  to  the  doctrine  of 
municipal  liability),  involved  only  the 
question  of  liability  in  case  of  a  public 
nuisance,  and  raised  no  question  con- 
cerning the  correctness  of  the  ruling 
that  the  municipality  was  not  liable  for 
an  act  of  individual  negligence  because 
the  work  which  was  being  done  when 
the  accident  occurred  involved  the  dis- 
charge of  a  governmental  as  dis- 
tinguished from  a  municipal  duty.  It  is 
true  that  in  the  reasoning  of  its  opinion 
the  court  below  stated  what  it  deemed 
to  be  the  correct  theory  eoneeming  the 
division  of  the  functions  of  a  munieqMd- 
ity,  in  one  of  which  it  had  power  to  in- 
fiict  a  positive  wrong  without  redress, 
and  made  reference  to  state  cases 
deemed  to  establish  this  doctrine  and  a 
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decision  of  this  court  which  it  said  was 
argued  at  bar  to  establiah  to  the  con- 
trary. But  this ,  was  only  reasoning 
deemed  by  the  court  to  throw  light  upon 
iti  conclusion  on  the  subject  which  was 
before  it;  that  is,  whether  there  was  lia- 
bility on  the  part  of  a  municipality  for 
a  public  nuisance  as  an  exception  tp  the 
general  rule  of  its  nonliability  for  a 
wrong  done  when  in  the  exercise  of  a 
governmental  function,  and  as  a  prelude 
to  the  ground  upon  which  the  judgment 
raider^  was  rested;  that  is,  that  there 
was  no  evidence  tending  to  support  the 
conclusion  that  the  facts  constituted  a 
public  nuisance. 

In  this  view  it  is  plain  that  if  we  dif- 
fered from  the  conclusion  of  the  court 
below  on  the  subject  of  the  tendencies  of 
the  proof  as  to  the  nuisance,  we  would 
not  be  at  Uberty  as  an  original  question 
to  consider  and  dispose  of  the  alleged 
contention  concerning  the  governmental 
function  and  the  resulting  nonliability 
for  a  wrong  done  by  a  [6]  municipality, 
since  that  question,  under  the  state  of 
the  record,  was  not  before  the  lower 
court  and  would  not  be  open  for  our 
consideration,  as  no  exception  concern- 
ing the  ruling  of  the  trial  court  on  that 
subject  was  taken  so  as  to  preserve  a  re- 
view concerning  it.  As  it  follows  that 
the  certiorari  was  improvidently  grant- 
ed as  the  cesult  of  a  misconception  of 
the  parties  as  to  the  state  of  the  record 
and  the  questions  open,  it  follows  that 
the  case  comes  directly  within  the  rule 
announced  in  Fumess,  W.  ft  Co.  v. 
Tang-Tsse  Ins.  Asso.  242  U.  S.  430, 
ante,  37  Sup.  Ct  Rep.  141,  and  our  duty 
is  to  dismiss  the  certiorari,  thus  leaving 
the  judgment  of  the  court  below  unaf- 
fected by  the  previous  order  granting 
the  writ. 

Dismissed. 


WELL8VILLS   OIL   COMPANT,   Plff.    in 

Err., 
▼. 

MARTHA  MILLER,  B«e  Everett,  and  Alpha 

Oil  Company. 

(See  S.  0.  Reporter's  ed.  6-14.) 

Error  to  state  ooort  *  Federal  question 
—  Issues  Inherently  Federal. 

1.  The  issues  involved  in  a  suit  to  pro- 
tect alleged  rights  under  an  oil  and  gas 
lease,  and  to  set  aside  a  subsequent  con- 
flicting lease,  so  concem  matters  inherentlv 
Federal  in  their  nature  because  of  the  Fed- 
eral nature  of  the  court  which  authorised 
the  first  lease  (the  United  States  court  of 
il  li.  ed. 


the  Indian  Territory),  because  of  the  sub- 
ject-matter with  which  the  case  dealt  (In- 
dian lands),  and  because  of  the  asserted 
want  of  power  in  the  Secretary  of  the  In- 
terior to  disapprove  the  lease,  and  the 
further  assertion  that  the  court  had  do 
authority  in  any  event  to  subject  the  lease 
to  the  approval  of  such  Secretary,  that  a 
writ  of  error  will  lie  from  the  Federal  Su- 
preme Court  to  review  the  judgment  of  the 
highest  court  of  a  state,  adverse  to  the 
lessee  in  such  lease. 

[For  other  caeee,  see  Appeal  mad  Brror,  1751- 
1707,  te  Dtaett  Sop.Xt  lOOS.] 

Indians  —  oil  and  gas  lease  *  approval 
bjr  Secretary  of  Interior. 

2.  The  contention  that  the  condition 
precedent  of  approval  by  the  Secretary  of 
the  Interior  of  a  lease  of  an  Indian  allot- 
ment for  oil  and  gas  purposes,  which  was 
imposed  by  the  court  authorizing  such  leaie, 
was  retracted  when  that  court  approved 
the  executed  lease  before  It  had  been 
presented  to  the  Secretary,  when  it  was 
reported  to  the  court  by  the  guardian  of 
the  Indian  allottee,  in  conformity  with 
previous  directions  to  that  effect,  is  plainly 
without  merit»  where  the  report  of  the  lease 
and  its  approval  by  the  court  were  merely 
prerequisite  and  preliminary  steps  to  the 
submission  of  the  lease  to  the  Secretary  for 
his  action,  in  order  that  the  condition 
precedent  which  the  court  had  established 
might  be  brought  into  play,  and  where  every 
condition  of  the  lease  makes  it  manifest 
that  it  was  drawn  with  reference  to  the 

Kote. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  (Ilourt  to  state  courts — see 
notes  to  Martin  v.  Hunter,  4  L.  ed.  U. 
S.  97;  Hamblin  v.  Western  Land  Co.  37 
L.  ed.  U.  S.  267;  Re  Buchanan,  39  L. 
ed.  U.  S.  884;  and  Kipley  v.  IllinoiSi 
42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Oarbade,  62 
L.R.A.  513. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  reL  Hill  v.  Dockery,  63 
L.B.A.  571. 

On  error  to  state  court  in  cases  in- 
volving land  titles—see  note  to  O'Conor 
V.  Texas,  50.L.  ed.  U.  S.  1120. 

On  review  in  the  Supreme  Court  of 
decisions  of  state  courts  in  cases  in- 
volving mining  claims — see  note  to  Mc- 
Millan V.  Ferrum  Min.  Co.  49  L.  ed.  U. 
U.  784. 

On  review  of  decisions  of  state  courts 
presenting  thd  question  of  full  faith  and 
credit — see  note  to  Allen  v;  Alleghany 
Co.  49  L.  ed.  U.  8.  551. 
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power  of  the  Secretary  to  approve  or  die- 
approve  it,  and  that  its  execution  wat  sub- 
ject to  all  the  conditions,  limitations,  and 
restrictions  resulting  from  that  situation, 
and  where  the  petition  in  the  suit  to  up- 
hold the  Talidity  of  the  lease  alleges  in  ex- 
press terms  tiliat  tiie  Secretary  asserted  the 
power  to  approve,  and  that  the  oourt>  in 
givinff  the  authority,  acquiesced  in  such 
assertion  of  authoriw  as  a  prerequisite. 
[For  other  csMe,  see  Indians,  YIII.,  In  Digest 
Sup.  Ct.  1908.] 

Judgment  —  full  faith  and  credit  —  de- 
cree of  Federal  court. 

8.  Failure  to  give  effect  to  a  lease  of 
an  Indian  allotment  for  oil  and  gas  pur- 
poses is  not  a  denial  of  full  faith  and  credit 
to  the  order  of  the  United  States  court  of 
the  Indian  Territoir,  authorizing  such  lease, 
where  the  approval  of  the  Secretary  of  the 
Interior,  made  a  condition  precedent  by  that 
court  to  the  exercise  of  such  authority,  was 
never  obtained. 

[For  otker  cases,  see  Judgment,  YIII.,  in  Digest 
Bop.  Ct  liw.] 

[Na  641.] 

Argued  December  6,  1016.    Decided  ICarch 
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IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Oklahoma  to  review  a 
judgment  whieh  dismissed  an  appeal 
from  a  judgment  of  the  District  Court 
of  Rogers  County,  in  that  state,  dismiss- 
ing the  petition  in  a  suit  to  protect 
rights  under  an  oil  and  gas  lease,  and  to 
set  aside  a  subsequent  conflicting  lease. 
Affirmed. 

See  same  case  below,  on  first  appeal, 
44  Okla.  493,  145  Pac.  344;  on  second 
appeal,  —  Okla.  — ,  150  Pac.  186. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oluudas  H.  Merillat  argued  the 
eanse,  and,  with  Mr.  James  A.  Veasey, 
filed  a  brief  for  plaintiff  in  error: 

This  court  has  jurisdiction. 

Williams  ▼.  Johnson,  239  U.  8.  414, 
60  L.  ed.  358,  36  Sup.  Ct.  R^.  150; 
Marchie  Tiger  v.  Western  Invest.  Co. 
221  U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct. 
Rep.  578;  Morrison  v.  Bumette,  83  C. 
C.  A.  391,  154  Fed.  617;  Laurel  Oil  ft 
Gas  Co.  ▼.  Galbreath  Oil  ft  Gas  Co.  91 
C.  C.  A.  196,  165  Fed.  162;  Files  v. 
Brown,  59  C.  C.  A.  403,  124  Fed.  133; 
Mutual  L.  Ins.  Co.  v.  McGrew,  188  U. 
S.  291,  47  L.  ed.  480.  63  L.R.A.  33,  23 
Sup.  Ct.  Rep.  375;  Hancock  Nat.  Bank 
y.  Famum,  176  U.  S.  640,  44  L.  edl  619, 
20  Sup.  Ct.  Rep.  506;  Avery  y.  Popper, 
179  U.  8.  305,  45  L.  ed.  203,  21  Sup.  Ct 
Rep.  94;  Embry  y.  Palmer,  107  U.  S.  3,^ 
20,  27  L.  ed.  346,  352,  2  Sup.  Ct.  Rep. 
25;  Orchard  y.  Hughes,  1  Wall.  73,  17 
L.  ed.  560;  Clinton  y.  Englebrecht,  13 
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Wall.  434,  20  L.  ed.  659;  American  Ins. 
Co.  y.  356  Bales  of  Cotton,  1  Pet.  511, 
7  L.  ed.  242;  Benner  v.  Porter,  9  How. 
235,  13  L.  ed.  119;  Good  y.  Martin,  96 
U.  S.  90,  24  L.  ed.  341;  Hombuokle  y. 
Toombs,  18  Wall.  648,  21  L.  ed.  966; 
Evans-Snider-Buel  Co.  y.  MoFadden,  58 
L.R.A.  900,  44  C.  C.  A.  49^  106  Fed. 
293;  Brown  y.  United  States,  171  U.  S. 
631,  43  L.  ed.  312,  19  Sup.  Ct.  R^.  56. 

The  plaintiff  asserts  title  to  an  oil  and 
gas  lease  made  in  pursuance  of  a  judg- 
ment of  the  United  States  court.  The 
supreme  court  of  Oklahoma  denied  the 
title  of  the  plaintiff  in  error,  so  as- 
serted, and  therefore  refused  to  give 
legal  effect — ^f ull  faith  and  credit — to  the 
judgment  relied  upon  by  the  plaintiff 
in  error. 

Cowles  y.  Lee,  35  Okla.  159,  128  Pac. 
688;  Morrison  v.  Bumette,  83  C.  C.  A. 
391,  154  Fed.  617;  Laurel  Oil  ft  Gas  Co. 
y.  Morrison,  212  U.  S.  291,  53  L.  ed. 
517,  29  Sup.  Ct.  Rep.  394;  Files  v. 
Brown,  59  C.  C.  A.  403,  124  Fed.  133; 
Huston  y.  Cobleigh,  29  Okla.  793,  119 
Pac.  416;  Cabin  Valley  Min.  Co.  v.  Hall, 
—  Okla.  — ,  L.R.A.1916F,  493,  155  Pac. 
570 ;  Mallen  v.  Ruth  Oil  Co.  146  C.  C.  A. 
41,  231  Fed.  845;  Etchen  y.  Cheney,  148 
C.  C.  A.  598,  235  Fed.  104;  United 
States  V.  Throckmorton,  98  U.  S.  61,  25 
L.  ed.  93;  John  li  Estate  v.  Brown,  235 
U.  S.  342,  59  L.  ed.  259,  35  Sup.  a.  Rep. 
106. 

The  only  possible  objection  to  the 
full,  binding  effect  of  the  judgment 
pleaded  by  the  plaintiff  in  error  is  the 
fact  that  there  is  some  language  in 
the  original  (Mrder  and  some  lai^age  in 
the  lease  executed  in  pursuance  thereof 
to  the  effect  that  the  lease  was  executed 
subject  to  the  approval  of  the  Secretary 
of  the  Literior. 

Spade  y.  Martin,  28  Okla.  384,  114 
Pac.  724;  Grignon  v.  Astor,  2  How.  319, 
11  L.  ed.  283;  Thaw  y.  Ritchie  (Thaw 
y.  Falls)  136  U.  S.  548,  34  L.  ed.  531, 
10  Sup.  Ct.  Rep.  1037;  Mohr  y.  Man- 
ierre,  101  U.  S.  417,  25  L.  ed.  1052; 
United  States  use  of  Hine  y.  Morse,  218 
U.  S.  493,  54  L.  ed.  1123,  31  Sup.  Ct. 
Rep.  37,  21  Ann.  Cas.  782;  Alexander  v. 
Hardin,  5^  Ark.  480, 16  S.  W.  264;  Mor- 
rison y.  Bumette,  83  C.  G.  A.  391,  154 
Fed.  617,  212  U.  8.  291,  292,  53  L.  ed. 
517,  518,  29  Sup.  Ct  Rep.  394. 

The  supreme  court  of  Oklahoma,  m 
denyiiu^  legal  effect  to  the  judgment 
pleaded  by  the  plaintiff  in  error,  per- 
mitted that  judgment  to  be  eollatendly 
attacked,  which  is  error. 

Morrison  y.  Bumette,  83  C.  G.  A.  391, 

154  Fed.  617;  Cowles  y.  Lee,  35  Okla. 
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159,  128  Pac.  688;  Doran  v.  Kennedy, 
237  U.  S.  362,  69  L.  ed.  996,  35  Sup.  Ct. 
Rep.  615. 


Messn.  Jere  P.  O'Meara,  Lloyd  A. 
Bowland,  and  James  A.  Veasey  also 
filed  a  brief  for  plaintiff  in  error: 

The  supreme  court  of  Oklahoma,  be- 
ing the  custodian  of  its  own  records, 
the  clerk  of  such  court  being  by  law 
designated  as  the  only  one  authorized 
by  law  to  certify  to  and  exemplify  such 
records,  was  the  only  court  to  which 
this  court  could  properly  have  directed 
its  writ  in  order  to  procure  such  record, 
and  to  have  directed  the  writ  to  the  dis- 
trict court  of  Rogers  county,  Oklahoma, 
would  have  been  but  idle  ceremony,  as 
that  tribunal  could  have,  and  probably 
would  have,  truthfully  answered  such 
writ  by  saying  that  the  record  of  the 
case  as  decided  by  the  supreme  court  of 
Oklahoma  was  not  lodged  with  it. 

Atherton  v.  Fowler,  91  U.  S.  143,  23 
L.  ed.  265;  Underwood  v.  McVeigh,  131 
U.  S.  cxiz,  and  21  L.  ed.  952. 

The  effect  of  a  writ  of  error  is  simply 
to  bring  the  record  into  court,  and  sub- 
mit the  judgment  of  the  inferior  tribu- 
nals to  re-examination.  It  does  not  in 
any  manner  act  upon  tibe  parties;  it  acts 
only  on  the  record.  It  removes  the 
record  into   the   supervising  tribunal. 

Cohen  v.  Virginia,  6  Wheat.  283,  5  L. 
ed.  262. 

The  erroneous  granting  of  a  super- 
sedeas is  not  a  jurisdictional  defect;  nor 
can  the  same  be  made  the  basis  of  a 
motion  to  dismiss. 

Hudgins  v.  Kemp,  18  How.  530,  15  L. 
ed.  511. 

Federal  questions  are  patent  upon  the 
face  of  the  record. 

Stanley  ▼.  Schwalby,  162  U.  8.  255,  40 
L.  ed.  960,  16  Sup.  Ct.  Rep.  754;  Picker- 
ing V.  Lomax,  145  U.  S.  310,  36  L.  ed. 
716,  12  Sup.  Ct.  Rep.  860;  Mutual  L. 
Ins.  Co.  ▼.  McOraw,  188  U.  8.  291,  47  L. 
ed.  480,  63  L.R.A.  33,  23  Sup.  Ct.  Rep. 
375;  Hancock  Nat.  Bank  v.  Famum,  176 
U.  8.  640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep. 
506;  Avery  v.  Popper,  179  U.  S.  305,  45 
L.  ed.  203,  21  Sup.  Ct.  Rep.  94;  Embry 
▼.  Palmer,  107  U.  S.  3,  8,  27  L.  ed.  346, 
348,  2  Sup.  Ct.  Rep.  25. 

Mr.  Bobert  J.  Boone  argued  the  cause 
and  filed  a  brief  for  defendants  in 
error: 

The  writ  of  error  in  this  case  should 
have  been  directed  to  the  district  court 
in  Rogers  county,  Oklahoma,  and  al- 
though the  supreme  court  attempted  to 
transmit  a  record,  such  purported  record 

would  not  give  this  court  jurisdiction. 
•  1  li.  ed. 


Thomas  ▼.  Thomas,  27  Okla.  801,  35 
L.R.A.(N.S.)  124,  109  Pac.  825, 113  Pac. 
1058,  Ann.  Cas.  1912C,  713;  Polleys 
V.  Black  River  Improv.  Co.  113  U.  S. 
81,  28  L.  ed.  938,  5  Sup.  Ct.  Rep.  369. 

The  Federal  question  must  be  real, 
not  fictitious. 

Hamblin  v.  Western  Land  Co.  147  U. 
S.  531,  37  L.  ed.  267,  13  Sup.  Ct.  Rep. 
353;  Murdock  v.  Memphis,  20  Wall.  590, 
635,  22  L.  ed.  429,  444. 

There  is  no  Federal  question  involved. 

Montgomery,  Fed.  Proc.  t  334. 

The  state  supreme  court  found  as  a 
fact  that  the  plaintiff  in  this  action  did 
not  come  into  court  with  clean  hands, 
but  that  he  was  gniilty  of  iniquity;  and 
the  court  having  found  that  as  a  fact, 
this  court  cannot  go  behind  that  finding 
of  fact,  but  must  apply  the  law  to  the 
facts  as  found  by  the  state  aopreme 
court.  In  cases  coming  from  a  state 
court  this  court  does  not  review  ques- 
tions of  fact,  but  accepts  the  conclu- 
sions of  the  state  tribunals  as  final. 

Chrisman  v.  Miller,  197  U.  8.  319,  49 
L.  ed.  772,  25  Sup.  Ct.  Rep.  468;  King 
V.  West  Virginia,  216  U.  8.  100,  54  L. 
ed.  401,  30  Sup.  Ct.  Rep.  225. 

There  was  no  judicial  sale. 

24  Cyc.  6;  Williamson  ▼.  Berry,  8 
How.  495,  12  L.  ed.  1170;  Doyle  v. 
African  Methodist  Church,  43  Ga.  400; 
Christie  ▼.  G^e,  71  N.  T.  189;  Christian 
V.  Cabell,  22  Gratt.  82. 

The  jurisdiction  of  this  court  to  re- 
examine the  final  judgment  of  a  state 
court  cannot  arise  from  mere  inference, 
but  only  from  an  averment  so  distinct 
and  positive  as  to  place  it  b^ond  ques- 
tion that  the  party  bringing  the  ease 
here  from  such  court  intended  to  assert 
Federal  rights. 

Mutual  L.  Ins.  Co.  ▼.  McGrew,  188  U. 
8.  291,  47  L.  ed.  480,  63  L.B.A.  33,  23 
Sup.  Ct.  Rep.  375. 

The  United  States  court  for  the  north- 
em  district  of  the  Indian  Territory  had 
no  jurisdiction  to  make  and  enter  an 
order  authorizing  and  approving  the 
lease  to  the  plaintiff.  The  judgment  of 
such  court  was  entirely  without  juris- 
diction, and  therefore  void,  and  the 
same  could  be  attacked  collaterally,  or 
any  other  way. 

Roth  ▼.  Union  Nat.  Bank,  —  Okla.  — , 
160  Pac.  505;  Grignon  v.  Astor,  2  How. 
319,  11  L.  ed.  283. 

The  plaintiff  was  wanting  in  good 
faith,  honesty,  and  righteous  dealing. 

Brewster  v.  Lanyon  Zinc  Co.  72  C.  C. 

A.  213,  140  Fed.  801;  Indiana  Oil,  Gas 

A  Development  Co.  ▼.  McCrory,  42  Okla. 

136,  140  Pae.  610. 
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This  court  will  take  judicial  notice  of 
the  contents  of  the  lease  contract  under 
which  it  was  operating  because  of  the 
fact  that  such  contract  is  fully  set  out 
in  the  regulations  of  the  Department  of 
the  Interior. 

Gaha  y.  United  States,  152  U.  S.  221, 
222,  38  L.  ed.  419, 14  Sup.  Ct.  Rep.  513. 

In  equity  the  wrongful  possession  of 
the  property  will  not  avail  the  plaintiff; 
in  fact,  it  would  be  equivalent  to  no  pos- 
session. 

32  Cyc.  1141,  1142;  Hardin  v.  Jones, 
86  HI.  313;  Comstock  v.  Henneberry,  66 
m.  212;  Bigelow  v.  Sanford,  98  Mich. 
657,  57  N.  W.  1037;  Stetson  v.  Cook,  39 
Mich.  750. 

Plaintiff's  conduct  in  this  case  was 
not  only  inequitable,  but  iniquitous. 

16  Cyc.  133;  Richardson  v.  Walton, 
49  Fed.  888;  Creath  v.  Sims,  5  How.  193, 
12  L.  ed.  112;  Louisiana  v.  McAdoo,  234 
U.  S.  633,  58  L.  ed.  1509,  34  Sup.  Ct. 
Rep.  938;  Marchie  Tiger  v.  Western 
Invest.  Co.  221  U.  S.  286,  55  L.  ed.  739, 
31  Sup.  Ct.  Rep.  578. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  Wellsville  Oil  Company  sued  to 
protect  its  alleged  rights  as  lessee  under 
an  oil  and  gas  lease  and  to  set  aside  a 
conflicting  lease  held  by  the  Alpha  Oil 
Company.  Upon  demurrer* the  petition 
was  dismissed  for  want  of  cause  of  ac- 
tion, and  the  judgment  to  that  effect 
was  affirmed  by  the  court  below. 

[8]  To  state  the  undisputed  facts 
which  led  to  th3  bringing  of  the  suit, 
and  upon  which'  its  determination  de- 
pends, will  make  clear  the  issues.  Mar- 
tha Miller,  bom  Everett,  owned  land 
which  had  been  allotted  to  her  as  a  Cher- 
okee of  the  full  blood,  and  which, 
through  her  guardian,  under  authority 
of  court,  approved  by  the  Secretary  of 
the  Interior,  had  been  leased  in  1905  for 
the  term  of  her  minority  for  oil  and 
gas  purposes,  the  lease  having  by  as- 
signment passed  to  the  Wellsville  Oil 
Company,  also  with  the  approval  of  the 
Secretary  of  the  Interior.  In  1907  the 
guardian  filed  in  the  United  States 
court,  northern  judicial  district  of  the 
Indian  Territory,  a  request  for  author- 
ity to  make  a  new  lease  to  the  Wells- 
ville Oil  Company  for  fifteen  years.  It 
was  stated  that  the  minor  was  then 
within  one  year  of  majority,  that  the 
existing  lease  would  expire  at  that  time, 
and  that  the  Oil  Company,  in  view  of 
the  short  time  which  the  lease  had  yet 
to  run,  was  engaged  in  pumping  oil 
night  and  day  and  would  probably  ex- 
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tract  all  of  the  oil  before  the  expiration 
of  the  lease,  to  the  great  detriment  and 
injury  of  the  minor  and  her  property, 
as  the  price  of  oil  was  very  low  and  the 
royalties  would  amount  to  very  little. 
It  was  averred  that  the  Oil  Company 
j  had  agreed  that  it  would  abandon  the 
^'excessive  and  damaging  pumping''  in 
which  it  was  engaged  if  it  could  g^t  a 
new  lease  for  fifteen  years,  and  proposed 
to  pay  a  bonus  and  an  additional  roy- 
alty. The  court,  after  a  reference,  en- 
tered an  order  authorizing  the  lease, 
expressly,  however,  causing  the  author- 
ity to  make  it  to  depend  upon  the  ap- 
proval of  the  Secretary  of  the  Interior, 
and  providing  that  only  when  the  lease 
was  so  approved  should  it  take  the  place 
of  the  old  and  existing  lease,  which  had 
yet  a  year  to  run.  The  order  directed 
the  guardian  to  report  the  lease  by  him 
made,  and  to  furnish  a  new  bond  to  se- 
cure the  bonus  and  the  additional  sums 
to  be  paid.  Acting  under  this  authority, 
on  the  form  of  lease  prepared  and  ex- 
acted by  the  Interior  Department,  [9] 
the  parties  executed  the  fifteen-year 
lease.  This  lease  in  the  fullest  way  gave 
the  Secretary  of  the  Interior  control 
over  the  parties  in  performing  the  obli- 
gation of  the  lease,  delegated  to  the 
Secretary  authority  to  cancel  the  lease 
without  resort  to  legal  proceedings  if 
he  deemed  the  situation  required  it,  and 
expressly  exacted  that,  after  approval 
by  the  Secretary,  the  lease  should  be 
void  unless  an  additional  bond,  subject 
to  his  approval,  was  given.  The  lease 
thus  drawn  was  reported  to  the  court, 
and  was  by  it  approved  on  July  24, 
1907.  It  was  forwarded  by  the  Indian 
agent  in  October  of  that  year  to  the 
Commissioner  of  Indian  Affairs  for  sub- 
mission to  the  Secretary  of  the  Interior, 
and  was  by  the  Secretary  in  the  same 
month  expressly  disapproved. 

A  little  more  than  three  years  later, 
the  petition  to  which  we  have  at  the  out' 
set  referred  was  filed,  and  some  months 
thereafter,  in  September,  1911,  there 
was  an  amended  petition.  This  petition 
was  divided  into  two  counts.  The  first, 
after  reciting  the  facts  which  we  have 
stated  as  to  the  making  of  the  new  lease 
and  the  disapproval  of  the  same  by  the 
Secretary,  charged  that  the  plaintiff  had 
remained  in  possession  of  the  property 
under  the  new  lease;  that  it  worked  and 
developed  the  same,  producing  oil  there- 
from, but  that  it  was  unable  to  dispose 
of  the  oil,  as  the  only  means  for  its  out- 
let was  through  the  pipe  line  of  the 
Prairie  Oil  Company,  and  that  company, 
under  the  infiuence  of  the  Secretary  of 
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the  Interior,  had  refused  to  pay  for  the 
oil  on  the  ground  of  the  nonexistence  of 
the  lease.  It  was  further  charged  that 
some  time  after  Martha  Miller,  the  les- 
sor, had  become  of  age,  she  had  leased 
the  property  to  the  iJpha  Oil  Company 
for  ^as  and  oil  purposes,  that  that  com- 
pany had  fraudulently  interfered  with 
the  exercise  of  the  rights  of  plaintiff 
under  its  lease  and  had  ousted  the  plain- 
tiff of  possession  and  had  wrongfully 
held  possession  until  1910,  in  which 
year  it  had  abandoned  the  property.  It 
was  alleged  that,  following  this  [10] 
abandonment,  the  plaintiff  had  retaken 
possession  and  continued  to  produce  oil 
and  transmit  it  through  the  pipes  of  the 
Prairie  Oil  Company  without  pay,  as  in 
the  previous  period.  It  was  charged 
that  the  fifteen-year  lease  was  valid, 
that  the  Secretary  of  the  Interior  was 
wholly  without  authority  of  law  to  dis- 
approve the  same,  that  while  the  court, 
in  sanctioning  the  lease,  had  acquiesced 
in  his  claim  of  authority  to  do  so,  that 
acquiescence  was  nothing  worth,  and  the 
lease,  as  made,  was  valid  notwithstand- 
ing the  disapproval  of  the  Secretary. 
There  was  an  inconsistent  claim  in  the 
petition  that  the  court,  by  approving 
the  lease  as  presented  by  the  guardian 
prior  to  its  transmission  to  the  Secre- 
tary of  the  Interior  for  his  action,  had 
virtually  sanctioned  the  lease,  upon  the 
theory  that  the  approval  of  the  Secre- 
tary was  not  necessary.  The  second 
count  asserted,  under  the  theory  of  the 
validity  of  the  lease,  the  right  to  the  pro- 
ceeds of  the  oil  in  the  hands  of  the 
Prairie  Oil  Company,  and  even  upon 
the  hypothesis  that  the  lease  was  in- 
valid, the  right  to  be  reimbursed  a  very 
large  amount  of  expenses  and  costs  of 
improvements  which  it  was  alleged  had 
been  made  in  working  and  developing 
the  property. 

The  prayer  was  for  a  judgment  up- 
holding the  validity  of  th^  fiteen-year 
lease,  and  annulling  the  lease  to  the 
Alpha  Oil  Company,  and  awarding 
the  proceeds  of  oil  in  the  hands  of  the 
Prairie  Oil  Company  to  the  plaintiff.  It 
was  further  prayed,  under  the  hypothe- 
sis that  the  fifteen-year  lease  should 
not  be  upheld,  that  there  be  a  judgment 
for  the  costs  and  expenses,  as  averred 
in  the  second  count. 

The  petition  was  demurred  to  on  the 
ground  that  it  stated  no  cause  of  ac- 
tion. The  demurrer  was  sustained,  and 
as  the  plaintiff  elected  to  stand  upon  its 
pleading,  a  judgment  was  entered  dis- 
missing the  petition  on  the  merits.  B^ 
order  of  ooort  and  consent  of  parties  it 
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came  to  pass  that  the  proceeds  of  the 
oil  which  had  been  hitherto  [11]  re- 
ceived by  the  Prairie  Oil  Company  were 
subjected  to  the  order  of  the  court  for 
ultimate  distribution,  and  an  agreement 
was  had  concerning  the  right  of  the 
Prairie  Oil  Company  to  retain  the  pro- 
ceeds of  the  oil  produced  by  the  opera- 
tions under  the  lease  until  it  became 
possible  to  distribute  the  same  by  a  final 
disposition  of  the  cause.  The  case  was 
then  taken  to  the  court  below.  It  was 
there  decided:  (a)  That  the  plaintiff 
was  not  in  a  position  to  invoke  the 
equitable  jpOmen  of  the  court  for  the 
purpose  of  enforcing  the  fifteen-year 
lease  because  it  appeared  that  the  lease 
had  been  procured  by  the  wrongdoing 
of  the  petitioner  in  excessively  exercis- 
ing its  right  to  pump  as  a  means  of 
forcing  the  making  to  it  of  a  new  lease 
for  a  long  period;  and  (b)  that  in  any 
event,  as  the  new  lease  had,  by  the  or- 
der of  the  court,  been  in  express  terms 
subjected,  as  a  condition  precedent,  to 
the  approval  of  the  Secretary  of  the  In- 
terior, the  failure  of  that  officer  to  so 
approve,  indeed,  his  express  disapproval, 
had  prevented  the  power  to  make  the 
lease  from  taking  being,  and  therefore 
there  was  no  foundation  whatever  upon 
which  to  base  the  claim  that  the  lease 
had  been  lawfully  executed,  and  it  was 
held  that  there  was  hence  no  necessity 
for  passing  upon  the  question  of  legal 
power  in  the  Secretary  to  approve  or 
disapprove.  In  other  words,  it  was  de- 
cided that  if  the  Secretary  had  power, 
the  failure  to  approve  was  an  end  of 
the  controversy;  if  he  had  not  the  pow- 
er, the  same  result  followed,  since  the 
court  which  granted  the  right  had,  in 
express  terms,  permitted  it  to  be  exer- 
cised only  upon  the  precedent  condition 
that  its  exertion  was  approved  by  the 
Secretary.  In  addition  the  court  held 
that  the  contention  that  because  the 
form  of  lease  as  drawn  was  reported  to 
the  court,  which  had  given  the  authority 
to  make  it,  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  and  re- 
ceived its  approval  before  action  by  the 
Secretary,  therefore  the  condition  of  pre- 
cedent action  of  the  Secretary  was 
waived  or  withdrawn,  was  without  [12] 
foundation.  The  court  did  not  pasa 
upon  the  question  raised  upon  the 
second  count  concerning  the  right  to  re- 
cover costs  and  excuses  if  the  lease 
were  held  not  to  exist,  upon  the  ground 
that,  as  the  petitioner  was  in  posses- 
sion, that  question  might  be  reserved  for 
ulterior  consideratioi;!.  44  Okla.  493, 
145  Pae.  344. 
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Following  this  judgment  the  trial 
court  distributed  the  money  which  had 
accumulated  in  its  custody  by  virtue  of 
the  agreement  previously  made  as  well 
as  a  further  sum  derived  from  the  de^ 
livery  of  oil  from  the  leasad  property 
which  was  in  the  hands  of  the  Prairie 
Oil  Company.  This  distribution  was 
made  upon  the  basis  of  the  nonexistence 
of  the  fifteen-year  lease,  of  the  right  of 
Martha  Miller  to  possession  subject  to 
the  lease  by  her  made  to  the  Alpha  Oil 
Company,  on  a  ratio  which  was  agreed 
upon  between  the  two  interested  parties, 
and  there  was  a  judgment  against  the 
Wellsville  Oil  Company  for  costs.  The 
appeal  of  that  company,  taken  from  this 
order,  was  dismissed  by  the  court  below 
on  the  ground  that  the  order  substan- 
tially embraced  only  a  distribution  of 
funds  which  had  been  virtually  directed 
to  be  distributed  by  the  previous  jnd^' 
ment  In  thus  disposing  of  the  case  it 
was  held  that  the  assignment  of  error 
made  by  the  Wellsville  Oil  Company 
concerning  the  failure  to  allow  it  costs 
and  expenses,  as  urged  in  the  second 
count  of  its  petition,  was  not  foreclosed 
because^  being  in  possession,  as  previ* 
ously  held,  that  subject  might  be  liti- 
gated when  an  attempt  to  oust  the  pos- 
session was  made.  In  this  connection 
the  court  observed  that  while  it  was 
true  a  recital  was  contained  in  the  or- 
der of  distribution  that  Martha  Miller 
was  entitled  to  possession  as  owner,  as 
no  process  was  directed  to  issue  giving 
effect  to  this  decree,  it  was  a  mere  sur- 
plusage, which  left  the  question  open. 
—  Okla.  — ,  150  Pac.  186. 

All  consideration  of  error  committed 
in  refusing,  in  either  judgment,  to  allow 
the  costs  and  expenses  asserted  in  the 
[18]  second  count  of  the  petition,  may 
be  at  once  put  aside,  as  it  is  declared  in 
the  argument  for  the  plaintiff  in  error 
that  this  particular  phase  of  the  case  is 
not  ursred.  Moreover,  before  coming  to 
consider  the  merits  of  the  errors  relied 
upon,  we  observe  that  because  of  the 
Federal  nature  of  the  court  which  au- 
thorized the  lease  whose  validity  was  in- 
volved, the  subject-matter  with  which 
the  case  dealt  (Indian  land),  and  the  as- 
serted want  of  power  in  the  Secretary 
of  the  Interior  to  disapprove  the  lease, 
and  the  further  assertion  that  the  court 
had  no  authority  in  any  event  to  subject 
the  lease  to  the  approval  of  the  Secre- 
tary, we  think  the  issues  involved  so 
concern  matters  of  inherently  Federal 
nature  as  to  afford  jurisdiction.  Swaf- 
ford  V.  Templeton,  185  U.  S.  487,  46  L. 
ed.  1005,  22  Sup.  Ct.  Rep.  783;  Fritzlen 
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V.  Boatmen's  Bank,  212  U.  S.  364,  53  L. 
ed.  551,  29  Sup.  Ct.  Rep.  366;  Ohio  ex 
rel.  Davis  v.  Hildebrant,  241  U.  S.  665, 
60  L.  ed.  1172,  36  Sup.  Ct.  Rep.  708.  We 
therefore  overrule  the  motion  to  dis- 
miss. 

Without  following  the  elaborate  ar- 
gument of  the  plaintiff  in  error  and  the 
various  propositions  which  that  argu- 
ment advances,  we  content  ounselves 
with  saying  that  every  proposition  re- 
lied upon  will  be  embraced  and  disposed 
of  by  these  considerations : 

First.  The  contention  that  the  court 
which  authorized  the  lease  retracted  the 
condition  precedent  of  approval  by  the 
Secretary  of  the  Interior  which  it  had 
previously  imposed  because  it  approved 
the  executed  lease  before  it  had  been 
presented  to  the  Secretary,  when  it  was 
reported  to  the  court  by  the  guardian  in 
conformity  with  previous  directions  to 
that  effect,  is  plainly  without  merit: 
(a)  Because,  as  pointed  out  by  the  court 
below,  the  report  of  the  lease  and  its 
approval  were  mere  prerequisite  and 
preliminary  steps  to  the  submission  of 
the  lease  to  the  Secretary  for  his  ac- 
tion in  order  that  the  condition  prece- 
dent which  the  court  had  established 
might  be  brought  into  play;  (b)  be- 
cause the  contention  is  directly  in  con- 
flict with  the  express  terms  of  the  lease 
which  was  submitted  and  approved, 
every  condition  of  which  made  it  man- 
ifest [14]  that  it  was  drawn  with  refer- 
ence to  the  power  of  the  Secretary  to 
approve  or  disapprove  the  same,  and 
that  its  execution  was  subject  to  all  the 
conditions,  limitations,  and  restrictions 
resulting  from  that  situation;  (o)  be- 
cause the  contention  is  directly  in  con- 
flict with  the  petition  which,  as  we  have 
already  pointed  out,  in  express  terms  al- 
leged that  the  Secretary  asserted  the 
power  to  approve,  and  that  the  court,  in 
giving  the  authority,  acquiesced  in  such 
assertion  of  authority  as  a  prerequisite. 

Second.  The  contention  that  the  fail- 
ure to  g^ve  effect  to  the  lease  was  a 
denial  of  full  faith  and  credit  to  the  or- 
der of  the  court  authorizing  the  guardian 
to  make  the  lease  involves  on  its  face  a 
misconception  and  comes  to  saying  that 
because  the  condition  precedent  which 
was  imposed  by  the  order  of  authoriza- 
tion, that  is,  the  approval  of  the  Secre- 
tary, was  enforced,  thereby  there  re- 
sulted a  failure  to  g^ive  effect  to  the  or- 
der. In  other  words,  the  argument  is, 
that  because  the  court  gave  full  ejf ect  to 
the  judgment,  it  failed  to  carry  it  out. 
In  fact,  on  the  very  face  of  the  petition, 

of  the  assignments  of  error,  and  of  all 
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the  argumentsi  it  is  apparent  that  they 
rest  upon  the  plainly  erroneous  assump- 
tion which  we  thus  point  out,  since  they 
ail  but  assert  that  the  power  to  execute 
the  lease,  which  was  given  only  upon  the 
precedent  condition  of  approval  by  the 
Secretary,  should  have  been  upheld  de- 
spite the  fact  that  such  approval  was 
never  obtained.  As  the  petition  averred 
that,  acquiescing  in  the  possession  by 
the  Secretary  of  legal  authority  to  ap- 
prove the  lease,  the  court  gave  the  right 
to  make  it,  only  conditioned  upon  such 
approval,  it  follows  that  the  averment 
that  there  was  no  legal  power  in  the 
Secretary  to  approve  was  negligible, 
since  it  but  asserted  that  the  power  to 
make  the  lease  never  arose. 
Affirmed. 


[151  ALLEN  BOND  and  William  J.  Butt- 
fleld,  Partners  at  Bond  k  Buttfleld, 

▼. 

J.  L.  HUME. 

(See  8.  C.  Reporter's  ed.  lft-28.) 

Conflict  of  laws  —  oontraots  -•  fvtvres 
—  pnbllc  policy. 

1.  The  public  policy  defined  by  the  pro- 
visions of  Tex.  Rev.  Grim.  SUt.  1011,  arts. 
538,  630,  making  criminal  all  dealings  in 
futures  where  certain  prescribed  conditions 
as  to  delivery,  option,  and  ultimate  per- 
formance are  not  exacted  or  do  not  exist, 
will  not  be  violated  by  the  enforcement  in 
a  Federal  court,  sitting  in  that  state,  of  a 
contract  made  and  executed  ia  the  state  of 
New  York,  and  valid  under  the  laws  of 
that  state,  between  a  citizen  of  New  York 
and  a  citizen  of  Texas,  for  the  sale  of  cot- 
ton for  future  delivery  upon  the  New 
York  Cotton  Exchange  (with  the  under- 
standing that  actual  delivery  was  contem- 
plated), pursuant  to  the  rules,  r^nilations, 
customs,  and  usages  of  said  Exchange, 
one  of  which  provides  that  the  cot- 
ton may  be  "of  any  grade  from  Good  Ordi- 
nary   to    Fair    inclusive,    ...    at    the 

price  of cents  per  pound  for  middling, 

with  additions  or  deductions  for  other 
ffrades  according  to  the  rates  of  the  New 
York  Cotton  Exchange  existing  on  the  day 
previous  to  the  date  of  the  transferable  no- 
tice of  delivery." 

[For  other  cases,  see  Conflict  of  Laws,  I.  b, 
"    in   Digest   Sup     "  " 
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Kote. — ^As  to  the  lex  loci  of  contracts 
and  their  interpretation  and  validity — 
see  notes  to  Slacum  v.  Pomery,  3  L.  ed. 
U.  S.  205,  and  Bell  v.  BrueU;  11  L.  ed. 
U.  S.  89. 

On  conflict  of  laws  as  to  gambling  and 

lottery  contracts — see  note  to  Winward 

T.  Lincoln,  64  L.BJL  160. 
CI  Ii.  ed. 


Pleading  ~  truth  ef  allegatloiis  ^  statu- 
tory presumption. 
2.  The  general  provisions  of  Tex.  Rev. 
Crim.  Stat.  1911,  arU.  645,  646,  that  when- 
ever a  criminal  prosecution  is  commenced 
against  a  person  who  may  have  made  a  par- 
ticuli^r  future  contract  containing  provi- 
sions in  violation  of  the  statute  against 
futures  the  presumption  shall  be  prima 
facie  that  the  illegal  conditions  forbidden 
bv  that  statute  existed,  and,  therefore,  that 
there  was  guilt»  until  the  contrary  was 
shown,  affords  no  ground  for  holding,  in  a 
civil  ease  brought  to  enforce  a  contract  for 
the  sale  of  cotton  for  future  delivery,  that 
the  averments  of  the  petition  must  be  taken 
to  be  untrue  in  order  to  defeat  the  suit. 

[For  other  cases,  see  Pleading,  L,  la  Digest 
Sop.   Ct.  1908.J 

[No.  110.] 

Argued  February  2,  1017.    Decided  ICarch 

6,  1017. 

ON  A  CERTIFICATE  from  the 
United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  presenting 
the  question  as  to  whether  the  enforce- 
ment in  Texas  of  a  New  York  contract 
for  the  sale  of  cotton  for  future  deliTcry 
was  prevented  by  the  Texas  statute 
against  futures.  Answered  in  the  neg- 
ative. 

Statement  by  Mr.  Chief  Justice 
White: 

''This  action  was  instituted  in  the 
United  States  circuit  court  for  the  west- 
em  district  of  Texas,  at  Austin,  on  the 
23d  day  of  Februanr,  1910,  by  Allen 
Bond  and  William  J.  Buitfield,  plain- 
tiffs, against  J.  L.  Hume,  defendant,  to 
recover  the  balance  due  upon  an  open 
account  for  money  advanced  to  defend- 
ant, and  paid,  laid  out,  and  expended 
for  his  account,  and  for  services  ren- 
dered and  performed  for  defendant  at 
his  special  instance  and  request  at  div- 
ers times  between  the  1st  day  of  July, 
1907,  and  the  1st  day  of  June,  1908,  at 
the  city,  county,  and  state  of  New  Torir, 
in  connection  with  the  purchase  and  sale 
for  defendant's  account  of  cotton  for 
future  delivery  upon  the  New  York  Cot- 
ton Exchange,  pursuant  to  the  rules, 
regulations,  customs,  and  usages  of  said 
Exchange,  and  for  the  amount  due  upon 
a  certain  promissory  note  executed  by 
defendant,  payable  to  the  order  of  J. 
W.  Bnttfleld,  and  by  the  latter  assigned 
to  the  firm  of  Bond  and  Buttfield. 

''The  plaintiffs'  first-amended  original 
petition  contains  the  following  allega- 
tions : 

"  'The  plaintiffs  at  the  special  instance 
and  request  of  the  defendant  at  the  city,* 
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oonnty,  and  state  of  New  York,  ad- 
vanced to  the  defendant  and  paid,  laid 
out,  and  expended  for  his  account  divers 
soma  of  money,  and  did  and  performed 
for  said  defendant  at  the  city,  county, 
and  [17]  state  of  New  York,  diyers 
services  in  and  about  the  purchase  and 
sale  of  the  defendant  account  cotton 
upon  the  New  York  Cotton  Exchange, 
and  in  pursuance  of  the  rules,  regula- 
tions, customs,  and  usage  of  the  said 
New  York  Cotton  Exchange,  a  copy  of 
the  rules  and  by-laws  and  regulations 
being  hereto  attached  and  market  eX' 
hibit  A,  and  asked  to  be  made,  etc. 

'''That  the  said  services  were  ren- 
dered  and  said  money  paid  out  by  them 
to  said  defendant  for  and  at  his  request 
in  buying  and  selling  for  his  said  ac- 
count  as  his  agent  cotton  for  future  de^ 
livery  according  to  the  rules  and  regu- 
lations of  the  New  York  Cotton  Ex- 
change in  the  city  of  New  York,  a  copy 
of  said  rules  and  regulations  being  here- 
to attached  and  marked  exhibit,  etc. 

"'Said  order  for  the  purchase  and 
sale  of  cotton  for  future  delivery  were 
received  by  plaintiffs  and  executed  with 
the  understanding  and  agreement  be- 
tween the  parties  that  actual  delivery  for 
this  account  was  contemplated,  subject 
to  the  rules  and  by-laws  of  the  said  New 
York  Cotton  Exchan^^e,  as  hereto  at- 
tached and  marked  said  exhibit  A. 

"'Plaintiffs  allege  further  that  they 
made  said  purchase  and  sales  of  the  cot- 
ton for  and  at  the  request  of  the  said 
defendant  at  the  prices  respectively  au- 
thorised by  him,  and  at  his  instance  and 
request  entered  into  binding  contracts 
of  purchase  and  sale  for  future  delivery 
in  accordance  with  the  said  rules  and 
by-laws  of  the  said  New  York  Cotton 
Exchan^,  a  copy  of  said  rules  and  by- 
laws being  hereto  attached  and  marked 
exhibit  A,  and  made  a  part  of  this  pe- 
tition. 

"  Tlaintiffs  further  allege  that  at  the 
several  times  they  made  said  purchases 
and  sales  for  the  defendant  he  well 
knew  that  actual  delivery  was  contem- 
plated, and  well  knew  that  plaintiffs 
were  to  make  and  did  make  said  pur- 
chases and  sales  under  and  subject  to 
the  rules  and  by-laws  of  the  New  York 
Cotton  Exchange,  and  were  held  [18] 
personally  bound  for  carrying  out  said 
contract,  as  will  more  fully  appear  by 
reference  to  said  rules  and  by-laws  here- 
to attached  and  marked  exhibit  A,  and 
plaintiffs  allege  that  they  promptly  ad- 
vised the  defendant  of  the  said  several 
purchases  and  sales,  and  that  said  pur- 
chases and  salea  were  made  in  aecord- 
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I  ance  and  with  his  instruction,  subject 
j  to  the  rules  and  by-laws  of  the  New 
York  Cotton  Exchange,  and  that  said 
orders  for  the  purchase  and  sale  of  cot- 
ton for  future  delivery  were  received 
and  executed  with  the  distinct  under- 
standing that  actual  delivery  was  con- 
templated, as  provided  by  the  by-laws 
and  rules  of  said  Exchange,  as  will  more 
fully  appear  by  reference  to  said  ex- 
hibit A.' 

"The  by-laws  of  the  New  York  Cot- 
ton Exchange  pleaded  by  the  plaintiffs 
contain  the  following  provision: 

"  'The  cotton  to  be  of  any  grade  from 
Gk>od  Ordinary  to  Fair,  inclusive,  and  if 
tinged  or  stained  not  below  Low  Mid- 
dling Stained  (New  York  Cotton  Ex- 
change inspection  and  classification)  at 

the  price  of  cents  per  pound  for 

middling,  with  additions  or  deductions 
for  other  grades  according  to  the  rates 
of  the  New  York  Cotton  Exchange  ex- 
isting on  the  day  previous  to  the  date 
of  the  transferable  notice  of  delivery/ 

"To  this  pleading  the  defendant,  in 
the  lower  court,  interposed  the  follow- 
ing exceptions: 

"1.  Now  comes  the  defendant  in  the 
above-entitled  cause  by  his  attorney, 
and  excepts  to  plaintiffs'  petition  herein 
and  says  that  the  same  is  not  sufficient 
in  law  to  require  him  to  answer,  and 
should  be  dismissed. 

"'II.  And  for  special  cause  of  ex- 
ception defendant  shows  the  following: 

"  '1.  It  is  apparent  from  the  face  of 
plaintiffs'  petition  that  the  balance  due 
upon  the  alleged  account  sued  on  arose 
out  of  a  gaming  transaction  in  cotton 
futures  on  the  New  York  Cotton  Ex- 
change, that  none  of  the  cotton  [19]  al- 
leged to  have  been  bought  and  sold  was 
ddivered,  but  the  account  sued  on  sim- 
ply represents  the  difference  in  the  rise 
and  fall  of  the  market  on  said  Cotton 
Exchange,  and  were  alleged  to  have  been 
settled  by  plaintiffs  by  paying  or  re- 
ceiving a  margin  or  profit  on  each  con- 
tract, as  shown  in  said  account,  and  that 
the  alleged  balance  claimed  by  plaintiff 
to  be  oue  from  defendant  consists  of 
said  alleged  margin  or  profit. 

"'2.  It  appears  from  plaintiffs'  pe- 
tition that  said  alleged  account  sued  on 
arose  out  of  transactions  on  the  New 
York  Cotton  Exchange,  and  pursuant  to 
the  rules,  regulations,  customs,  and  us- 
ages of  said  Exchange,  and  does  not  show 
or  set  forth  that  in  the  settlement  or 
dosing  out  of  said  transaction  sued  on 
by  delivery  or  tender  of  any  grade  or 
grades  of  cotton  other  than  the  grade 
upon  which  the  prices  were  based  in 
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the  transaetion  sued  on,  that  the  same 
were  settled  or  closed  out  at  the  actual 
price  for  spot  delivery  of  such  other 
g^rade  or  grades  at  the  time  and  place 
of  delivery  or  tender/ 

'^poa  this  record  the  court  below 
entered  the  following  order: 

^  'Thereupon  came  on  to  be  heard  the 
demurrers  and  exertions  of  defendant 
to  plaintiffs'  amended  petition,  and  the 
same  having  been  heard  and  duly  con- 
sidered, it  is  the  opinion  of  the  court 
that  said  denfnrrers  and  exceptions 
should  be  sustained,  and  it  is  accord- 
ingly so  ordered,  and  the  plaintiffs  de- 
clining to  amend,  it  is  further  ordered 
that  said  cause  be  and  the  same  is  here- 
by dismissed  at  the  cost  of  plaintiffs,  to 
which  order  of  the  court  sustaining  said 
demurrers  and  exceptions,  and  dismiss- 
ing said  causcL  the  plaintiffs  in  open 
court  excepted.'" 

Mr.  Oharks  Pope  OaldweQ  aivued  the 
cause,  and,  with  Mr.  W.  D.  Caldwell, 
filed  a  brief  for  AUen  Bend  et  al.: 

The  making  of  a  contract  such  as  is 
alleged  in  plaintiffs'  petition  is  not  pro- 
hibited by  the  Texas  statute. 

James  v.  Haven  &  Clement,  107  C.  C. 
A.  640,  185  Fed.  692. 

At  common  law  a  gambling  contract  is 
as  valid  and  enforceable  as  any  other, 
and  a  debt  due  for  a  wagering  consid- 
eration might  be  collected  the  same  as 
any  other. 

Thompson  v.  Samuels,  —  Tex.  — ,  14 
8.  W.  143. 

The  contract  alleged  in  the  plaintiffs' 
petition  was  wholly  made  and  wholly 
executed  within  the  state  of  New  York, 
and  was  and  is  a  valid,  legal,  and  en- 
forceable contract  in  that  state. 

Springs  v.  James,  137  App.  Div.  110, 
121  N.  Y.  Supp.  1054. 

A  contract  valid  where  wholly  made 
and  wholly  executed  will  be  enforced, 
even  though  it  may  contravene  the 
avowed  public  policy  of  the  forum,  ex- 
pressly declared  by  statute,  unless  to  do 
so  would  be  to  work  an  injury  to  one  of 
its  citizens,  or  to  furnish  a  pernicious 
or  detestable  example  to  the  citizen- 
ship of  the  forum,  or  unless  the  contract 
is  one  malum  in  se. 

Saxby  v.  Fulton  [1909]  2KB.  208, 
4  B.  R.  C.  381,  78  L.  J.  K.  B.  N.  S.  781, 
101  L.  T.  N.  8.  179,  25  Times  L.  R. 
446,  53  Sol.  Jo.  397,  17  Ann.  Cas.  39; 
Lehman  v.  Feld,  37  Fed.  852;  Ward  v. 
Vosburgh,  31  Fed.  13;  Re  Swift,  106 
Fed.  493;  Berry  v.  Chase,  77  C.  C.  A, 
161,  146  Fed.  625;  Sullivan  v.  German 
Nat.  Bank,  18  Colo.  App.  99,  70  Pao, 


163;  Baltimore  &  0.  R.  Co.  v.  Olean,  28 
Md.  287,  92  Am.  Dec.  689;  Roundtree 
V.  Baker,  52  HI.  241,  8  Am.  Rep.  600; 
(Greenwood  v.  Curtis,  6  Mass.  358,  4  Am. 
Dec.  145. 

No  brief  was  filed  for  J.  L.  Hume. 

[20]  Mr.  Chief  Justice  White,  after 
stating  the  oontents  of  the  certificate  of 
the  court  below  as  above  reproduced, 
delivered  the  opinion  of  the  court: 

The  question  as  to  which  the  court 
b^low  desires  to  be  instructed  upon  the 
case  as  stated  in  the  foregoing  oertifi- 
cate  is  this: 

''Where  a  contract  between  a  citizen 
of  the  state  of  New  York  and  a  citizen 
of  the  state  of  Texas  is  entered  into, 
made,  and  executed  in  the  state  of  New 
York,  for  the  sale  of  cotton  for  future 
delivery  upon  the  New  York  Cotton  Ex- 
change, pursuant  to  the  rules,  regula- 
tions, customs,  and  usages  of  said 
Exchange,  and  the  same  is  a  valid  ex- 
igible contract  in  the  state  of  New 
York,  does  the  statute  of  the  state  of 
Texas  (known  as  the  'Bucket  Shop 
Law')  passed  by  the  30th  legislature  of 
the  state  of  Texas,  in  1907,  the  same 
being  incorporated  in  the  Revised  Crim- 
inal Statutes  of  Texas  (1911)  as  chap- 
ter 3,  pages  141,  142,  or  any  public 
policy  therein  declared,  prevent  a  dis- 
trict court  of  the  United  States,  sitting 
in  Texas,  wherein  a  suit  is  brought  to 
recover  for  breach  of  said  contract,  from 
granting  such  relief  as  otherwise  but 
for  such  statute  the  parties  would  be 
entitled  to  have  and  receive  f 

We  construe  the  question  as  simply 
asking  whether,  under  the  pleadings  as 
stated  in  the  certificate,  a  cause  of 
action  was  disclosed  which  there  was  jur- 
isdiction to  hear,  taking  into  considera- 
tion the  local  law,  including  the  provi- 
sions of  the  Texas  statute  referred  to  in 
the  (|uestion. 

It  IS  obvious  on  the  face  of  the  plead- 
ings, as  stated  in  the  certificate,  that 
the  contract  the  enforcement  of  which 
was  sought  was  valid  under  the  laws  of 
the  state  of  New  York,  the  place  where 
it  was  entered  into  and  where  it  was 
executed,  and  this  validity  was  not  and 
could  not  be  affected  by  the  laws  of  the 
state  of  Texas,  as,  in  the  nature  of 
thinffs,  such  laws  could  have  no  extra- 
territorial operation.  [21]  This  con- 
clusion is,  however,  negligible,  as  the 
question  is  not  whether  £he  contract  was 
valid,  but  whether,  being  valid  under 
the  law  of  New  York,  it  was  susceptible, 
consistently  with  the  laws  of  Texas,  of 

enforcement  in  the  epurts  of  the  United 
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States  sitting  in  that  state.  And  this 
question  involves  the  inquiry.  Was  there 
any  local  public  policy  in  uie  state  of 
Texas  whidi,  consistently  with  the  duty 
of  the  courts  of  that  state  under  the  Con- 
stitution to  give  effect  to  a  contract 
validly  made  in  another  state^  was  suf- 
ficient to  warrant  a  refusal  by  the  courts 
of  that  state  to  discharge  such  dutyf 

A  statement  of  a  few  elementary  doc- 
trines is  essential  to  a  consideration  of 
this  issue.     Treating  the  two  states  as 
sovereign  and  foreign  to  each  other,-:- 
New  York,  under  whose  laws  the  con- 
tract was  made  and  where  it  was  valid, 
and  Texas,  in  whose  courts  we  are  as- 
suming it  was  sought  to  be  enforced, — 
it  is  elementary  that  the  right  to  en- 
force a  foreign  contract  in  another  for- 
eign country  could  alone  rest  upon  Uie 
general  principles  of  comity.    But,  ele- 
mentary as  is  the  rule  of  comity,  it  is 
equally  rudimentary  that  an  independ- 
ent state  under  that  principle  will  not 
lend  the  aid  of  its  courts  to  enforce  a 
contract  founded   upon  a  foreign  law 
where  to  do  so  would  be  repugnant  to 
good  morals,  would  lead  to  disturbance 
and   disorganization   of  the  local   mu- 
nicipal law^  or,  in  other  words,  violate 
the  public  policy  of  the  state  where  the 
enforcement  of  the  foreign  contract  is 
sought.    It  is,  moreover,  axiomatic  that 
the  existence  of  the  described  conditions 
preventing  the  enforcement  in  a  given 
case  does  not  exclusively  dq>end  upon 
legislation,  but  may  result  from  a  judi- 
cial  consideration    of   the   subject,   al- 
though it  is  also  true  that  courts  of  one 
sovereignty  will  not  refuse  to  give  effect 
to  the  principle  of  comity  by  declining 
to   enforce   contracts   which   are   valid 
under  the  laws  of  another  sovereignty 
unless  constrained  to  do  so  by  clear  con- 
victions of  the  existence  of  the  condi- 
tions justifying  that  course.    And  [22] 
finally,  it  is  certain  that,  as  it  is  peculiar- 
ly within  the  province  of  the  law-making 
power  to  define  the  public  policy  of  the 
state,  where  that  power  has  been  exert- 
ed in  such  a  way  as  to  manifest  that  a 
violation  of  public  policy  would  result 
from  the  enforcement  of  a  foreign  con- 
tract validly  entered  into  under  a  for- 
eign law,  comitv  will  yield  to  the  mani- 
festation   of    the    legislative    will    and 
enforcement  will  not  be  permitted.    It  is 
certain    that    these    principles    which 
govern  as  between  countries  foreign  to 
each  other  Apply  with  greater  force  to 
the  f  elation  of  the  several  states  to  each 
otheifit  since  the  obligations  of  the  Con- 
stitution which  bind  them  all  in  a  com- 
mon orbit  of  national  unity  impose  of 
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necessity  restrictions  which  otherwise 
would  not  obtain,  and  exact  a  greater 
d^pree  of  reiq>ect  for  each  other  than 
otherwise  by  the  principles  of  comity 
would  be  expected.  It  is  unnecessary  to 
cite  authority  for  these  several  doc- 
trines since,  as  we  have  said,  they  are 
indisputable;  but  they  nowhere  find  a 
more  lucid  exposition  than  that  long 
ago  made  by  Mr.  Chief  Justice  Taney 
in  Bank  of  Augusta  v.  Earle,  13  Pet 
519,  589,  590,  10  L.  ed.  274,  308,  309. 

Coming  to  apply  these  principles  from 
general  considerations,  as  it  is  undoubt- 
ed that  the  New  York  contract  as  de- 
clared on  was  not  only  valid  under  the 
law  of  New  York,  but  was  not  repugnant 
to  the  common  or  general  law,  as  long 
since  settled  by  this  court  (Irwin  v. 
Williar,  110  U.  S.  499,  28  L.  ed.  225,  4 
Sup.  Ct.  Rep.  160;  Bibb  v.  Allen,  149 
U.  S.  481,  37  L.  ed.  819, 13  Sup.  Ct.  Rep. 
950;  Clews  v.  Jamieson,  182  U.  S.  461, 
45  L.  ed.  1183,  21  Sup.  Ct.  Rep.  845), 
and  as  we  have  been  referred  to  and 
have  been  able  to  discover  no  decision  of 
the  courts  of  Texas  or  statute  of  that 
state  causing  its  enforcement  to  be  re- 
pugnant to  the  public  policy  of  Texas, 
it  must  result  that  the  question  would 
have  to  be  answered  in  the  negative 
unless  a  different  conclusion  is  required 
by  the  provisions  of  the  particular  state 
statute  referred  to  in  the  question. 

The  statute  is  criminal  and  provides  a 
punishment  for  the  offenses  wliich  it  de- 
fines, and  the  arip^ument  is  that,  [23] 
this  being  true,  it  necessarily  forbids, 
as  a  matter  of  public  policy,  the  en- 
forcement in  Texas  of  contracts,  al- 
though lawful  by  the  laws  of  another 
state,  which,  if  entered  into  in  Texas, 
would  be  criminal,  since  it  must  be  that 
the  public  policy  of  Texas  exacts  that 
the  results  of  a  contract  which,  if  made 
in  Texas,  would  be  punished  as  a  crime, 
shall  not  be  susceptible  of  enforcement 
in  its  civil  courts  because  made  in  an- 
other state.  But,  without  stopping  to 
analyze  the  authorities  relied  upon  to 
sustain  the  proposition  in  order  to  de- 
termine whether  they  support  the  doc- 
trine as  broadly  stated,  we  observe  that 
although  the  proposition  were  to  be  con- 
ceded for  the  sake  of  the  argument  only, 
that  concession  is  immaterial  for  this 
reason:  The  statute  relied  upon  (the 
pertinent  sections  are  in  the  margin  ^) 
does  not  make  criminal  all  sales  for  fu- 

iTezas  Revised  Criminal  SUtutes  1011, 
title  11,  chap.  3,  p.  141. 

Art.  538.  A  bucket  shop  defined. — ^A  buck- 
et shop,  within  the  meaning  of  this  law,  is 
any  place  wherein  dealing  in  futures  is  car- 

2t3  V.  8. 
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tnre  delivery  [24]  of  the  property  de- 
scribed, but  only  forbids  and  puniahes 
the  making  of  contracts  of  that  nature 
where  certain  prescribed  conditions  are 
not  exacted  or  do  not  exist.    It  looks, 
therefore,  not  to  prohibit  all  snch  con- 
tracts, but  to  secure  in  all  when  made 
in    Texas    the   presence    of   conditions 
deemed  to  be  essentiaL    Indeed,  it  goes 
further,  since  even  although  the  con- 
tract  on   the  subject  may  have   been 
made  with  the  express  stipulation  as  to 
delivery  exacted  by  the  statute,  never- 
theless crime  and  punishment  may  re- 
sult as  against  a  particular  party  to  the 
contract  who,  in  bad  faith,  has  assented 
to  the  express  stipulation,  which  other- 
wise would  be  valid.    These  conclusions 
we  think  plainly  result  from  the  defini- 
tions which  the  statute  makes  in  the 
first  class  as  to  delivery,  in  the  second 
class  as  to  option,  and  in  the  third  as 
to  ultimate  performance,  none  of  which 
conditions,   we   think,  can   be   said   to 
necessarily  embrace  the  contract  sued 
upon,   taking  the  facts  alleged  in  the 
petition  to  be  established.    It  is  true  the 
statute   contains  general  provisions  in 
articles  545  and  546  (which  we  do  not 
reproduce)    that    wherever    a    criminal 
prosecution  is  commenced  against  a  per- 
son who  may  have  made  a  particular 
future  contract  containing  provisions  in 
violation  of  the  statute,  the  presumption 
shall  be  prima  facie  that  the  illegal  con- 
ditions existed,  and  therefore  that  there 
was  guilt  until  the  contrary  was  shown. 
But  we  are  of  opinion  that  this  affords 
no  ground  in  a  civil  case  brought  to 
enforce  a  contract,  for  holding  that  the 
sverments  of  the  petition  must  be  taken 
to  be  untrue  in  order  to  defeat  a  right 


to  be  heard,  simply  because,  under  a 
criminal  statute  as  to  particular  offenses,, 
the  burden  of  proof  is  shifted. 

Concluding,  as  we  do,  that,  accepting- 
the  averments  of  the  petition  as  true,, 
the  cause  of  action  was  susceptible  [25] 
of  being  heard  in  the  courts  of  Texas, 
and  therefore  was  also  susceptible  of  be- 
ing brought  in  the  courts  of  the  United 
States  in  that  state,  we  are  of  opinion 
that  the  question  asked  should  be  re- 
plied to  in  the  negative.  And  of  course 
we  must  not  be  understood  as  deciding 
whether  the  mere  existence  of  a  state 
statute  punishing  one  who,  in  bad  faith, 
and  because  of  such  bad  faith,  had  made 
an  agreement  to  deliver  in  a  contract  of 
sale  which  would  be  otherwise  valid, 
Mnld  become  the  basis  of  a  public  pol^ 
icy  preventing  the  enforcement  in  Texaa 
of  contracts  for  sale  and  delivery  made 
in  another  state  which  were  there  valid,^ 
although  one  of  the  parties  might  have 
made  the  agreement  to  deliver  in  bad 
faith.  In  other  words,  we  must  not  be 
understood  as  expressing  any  opinion  on 
the  subject  of  whether,  consistently  with 
the  very  nature  of  the  relations  be- 
tween the  several  states  resulting  from 
the  constitutional  obligations  resting  up- 
on them,  the  courts  of  Texas,  under  the 
guise  of  a  public  policy  resting  merely 
on  the  conditions  stated,  could  rightfully 
refuse  to  enforce  a  contract  validly  made 
in  another  state,  or  at  all  events  wheth- 
er, under  such  circumstances,  such  a 
contract  would  not,  in  the  nature  of 
things,  be  enforceable  in  the  appropriate 
courts  of  the  United  States. 

A  negative  answer  is  therefore  made  ta 
the  question  asked,  and  it  is  ordered  that 
it  be  so  certified. 


ried  on  contrary  to  any  of  the  provisions 
hereof. 

Art.  639.  Futures  or  dealing  in  futures 
defined. — By  each  of  the  expressions,  "fu- 
tures," "dealing  in  futures,^  and  "future 
contracts,"  as  these  terms  are  used  in  this 
law  is  meant:  1.  A  sale  or  purchase,  or 
contract  to  sell,  or  an^  offer  to  sell  or  pur- 
chase, any  cotton,  ffrain,  meat,  lard,  or  any 
stocks  or  bonds  of  any  corporation,  to  be 
delivered  in  the  future,  when  it  was  not  the 
bona  fide  intention  of  the  party  being  prose- 
cuted under  this  chapter,  at  the  time  that 
such  sale,  contract,  purchase,  or  offer  to 
sell  or  purchase,  was  made,  that  the  thing 
mentioned  in  such  transaction  should  be 
delivered  and  paid  for  as  specified  in  such 
transaction.  2.  Any  such  sale,  purchase, 
offer  or  contract,  where  it  was  the  inten- 
tion of  the  party  being  prosecuted  here*' 
•1  li.  ed. 


undei'  at  the  time  of  making  such  contract 
or  offer,  that  the  same  should,  or,  at  the 
option  of  either  party,  might  be  settled  by 
paying  or  receiving  a  margin  or  profit  on 
such  contract.  8.  Any  purchase,  sale  or 
offer  of  sale  or  purchase,  or  contract  for 
future  delivery  of  any  of  the  things  men- 
tioned in  this  article  on,  bv  or  through  any 
exchange  or  board  of  trade,  the  rules,  by- 
laws, customs  or  regulations  of  which  per- 
mit  such  contract  or  transaction  to  be  set- 
tled or  closed  by  delivery  or  tender  of  any 
grade  or  grades  of  the  thing  mentioned  in 
such  contract  or  transaction,  othei:  than  the 
grade  upon  which  the  price  is  based  in  said 
transaction,  at  any  price  other  tban  the 
actual  price  for  spot  delivery  of  such  other 
grade  or  grades,  at  the  time  and  place  of 
delivery  or  tender. 
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[26]  UNION  NATIONAL  BANK  and  Claud       Mr.  Charles  A.  Beardflley  argued  the 

Gatch,  Substituted  for  H.  N.  Morris,  as  cause,   and,   with   Messrs.   R.   M.   Fitz- 

Receiver  of  said  Union  National  Bank,  g^^^^^  ^^^  q^^^  H.  Abbott,  filed  a  brief 

PlfTs.  in  Err.,        ^  ^^^  plaintiffs  in  error: 

i^iKr^noTi.  w^i>rkVTTi.'     j   t   i     %#       xm  The  right   and   immunity  under   the 

GEORGE  McBOYLE  and  Lulu  May  Mc-  p^^^^^j  ^^^^^^^  ^^  especially  set  up 

^^  *  in  time  to  give  this  court  jurisdiction. 

/o     a  rt  -D     -*-»     joaoA%  Bouuer  V.  QoHuan,  213  U.  S.  86,  53 

(See  a  C.  Reporter's  ed.  26-29.)  j^   ^^  j^g^  29  Sup.  Ct.  Rep.  483;  Capi- 

„         ...         -.      «  ^      ,         -.  tal  Nat.  Bank  v.  First  Nat.  Bank,  172  U. 

Luo'iiil^lSTta  "  Q««»tlon  s.  426,  43  L.  ed.  502,  19  Sup.  Ct.  Rep. 

The     contention     that,    consistently  ^^'r^r^o^  *  ?•  ^;,  ^^^^^^ 

with  the  National  Bank  Act   (U.  S.  Rev.  234  U.  B.  592,  58  L.  ed.  1484,  34  Sup. 

SUt.  §§  6133  et  seq.,  U.  S.  Comp.  Stat.  1913,  Ct.  Rep.  948 ;  Miedreich  v.  Lauenstein, 

§§  9658  et  seq.),  the  rules  adopted  by  the  232  U.  S.  236,  243,  58  L.  ed.  584,  589, 

board  of  directors  of  a  national  bank  could  34  Sup.   Ct.   Rep.  309;   Union  Mut.   L. 

not  be  interpreted  as  empowering  the  cash-  Ins.  Co.  v.  Kirchoff,  169  U.  S.  103,  42 

ier  to  sell  shares  of  stock  belonging  to  the  l,  ed.  677,  18  Sup.  Ct.  Rep.  260;  Yazoo 

bank,  presents  no  substajitial  Fedenil  ques-  ^  j^   y^^      r  Co.  v.  Adams,  180  U.  S. 

^S^t^}'^ttV^^^^  1'  f  ^-  /f  5'  21  Sup..Ct,  Rep.  240 
a  state  court,  where  no  question  is  made  as       ^   Federal   question   is   involved   be- 

to  the  powers  of  the  bank,  the  issue  being  cause  a  Federal  statute  is  pleaded  as  a 

one  of  interpretation,  not  of  the  statute,  defense, 
but  of  the  rules.  Ferris  v.  Frohman,  223  U.  S.  424,  56 

^*i^-F«i?^'5«'Sf»*^'5*  ^PJ?*lA?o*,""^'*  ^•**"  L.  ed.  492,  32  Sup.  Ct.  Rep.  263;  Illinois 

1989.  in  Digest  Sap.  (5t.  1908.1  ^  r   C^/^   Mc^endree,  203  U.  S.  514, 

rvn  lAA  1  525,  526,  51  L.  ed.  298,  303,  27  Sup.  Ct. 

^  ^^  Rep.  153;  Kennedy  Min.  &  Mill.  Co.  v. 

. •  -  oj,      J  oe   inif     n^:^^  Argonaut  Min.  Co.  189  U.  S.  1,  47  L.  ed. 

Argued  JanuaiT  24  and  26   1917.    Decided  ^23  Sup.  Ct.  Rep.  501;  Missouri,  K. 

March  6.  1917.  ^  ^  ^  Q^  ^  Haber,  169  U.  S.  613,  42 

TN  ERROR  to  the  Supreme  Court  of  ^  ^^^  goo  U.  S.  12,  16,  50  L.  ed.  348, 

f  the  State  of  California  to  review  a  353    26   Sup.   Ct.  Rep.  216;   Seaboard 

judgment   which,  on   a  second   appeal,  ^ir  line  R    Co.  v.  florton,  233  U.  S. 

affirmed   a  judgment   of  the   Superior  493   53  l  ed.  1062,  L.R.A.1915C,  1,  34 

Court  of  Alameda  County,  in  that  state,  g    '  ^t.  Rep.  635,  Ann.  Cas.  1915B,  475, 

declaring  plaintiffs  to  be  the  owners  of  g  ^   (.;  C.  A.  834;  St.  Louis,  I.  M.  &  s! 

certain  shares  of  stock  which  they  had  ^   ^o.  v.  McWhirter,  229  U.  S.  265,  57 

purchased   frona   the  cashier  of  a  na-  l.  ed.  1179,  33  Sup.  Ct.  Rep.  858;  Straus 

tional   bank.     Dismissed   for   want   of  ^  American  Publishers'  Asso.  231  U.  S. 

junsdiction.  ,  222,  58  L.  ed.  192,  L.R.A.1915A,  1099, 

nJ''n?TTT'''1t>*^o'''''  ??Q^'*  ^PP^'H'  34  Sup.  a.  Rep.  84,  Ann.  Cas.  1915A, 

iSil    iS  hil    26ri4?^ar  ^»'  Yates  v.  Jones  Nat.  Bank,  206  u! 

P^u   ^    *  w'  J  •     *u     XT-  S.  158, 167,  51  L.  ed.  1002, 1009,  27  Sup. 

The  facts  are  stated  in  the  opinion,  p^  t>  '     ooq 


Ct.  Rep.  638. 


Note.— On    the    general    subject    of  I*  »»  0^  »o  consequence  that  the  state 

write  of  error  from  the  United  States  co^^  ^^^  »<>*  ^  express  terms  refer  to 

Supreme    Court    to    state    courts— see  ^^«  defense  as  one  under  the  Federal 

notes  to  Martin  v.  Hunter,  4  L.  ed.  U.  statute,  and  did  not  in  express  terms 

S.  97;  Hamblin  v.  Western  Land  Co.  37  overrule  that  defense. 

L.  ed.  U.  S.  267;  Re  Buchanan,  39  L.  „^»^^£™^A?**-A*S?  \^^^^^^^'r}^ 

ed.  U.  S.  884;  and  Kipley  v.  Dlinois,  42  U-  S.  362,  42  L.  ed.  198, 17  Sup.  Ct  Rep. 

L.  ed.  U.  S.  998.  831;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 

On  what  adjudications  of  state  courts  200  U.  S.  561,  580,  581,  50  L.  ed.  596, 

can  be  brought  up  for  review  in  the  ^04,  605,  26  Sup.  Ct.  Rep.  341,  4  Ann. 

Supremp  Court  of  the  United  States  by  Cas.  1175;  Ferris  v.  Frohman,  223  U.  S. 

writ  of  error  to  those  courts—  see  note  424,  56  L.  ed.  492,  32  Sup.  Ct.  Rep.  263; 

to   Apex    Transp.    Co.   v.   Garbade,   62  First  Nat.  Bank  v.  Anderson,  172  U.  S. 

L.R.A.  513.  575,  43  L.  ed.  559,  19  Sup.  Ct.  Rep.  284. 

On  error  to  state  court  in  eases  in-  Nor  did  the  California  supreme  court 

volving   questions   under   the   National  decide  any  non-Federal  issue,  which  was 

Banking  Law — see  note  to  Rankin  v.  decisive  of  the  case,  independent  of  the 

Barton,  50  L.  ed.  U.  S.  163.  Federal  question. 

^^^  24S  U.  8. 
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Seaboard  Air  Line  B.  Co.  ▼.  Horton, 
233  U.  S.  492,  58  L.  ed.  1062,  L.BJL. 
1915C,  1,  34  Sup.  Ct  Rep.  635,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834;  St. 
Louis,  L  M.  ft  S.  R.  Co.  y.  McWhirter, 
229  U.  S.  265,  57  L.  ed.  1179,  33  Sup. 
Ct.  Rep.  858. 

The  question  as  to  the  power  of  the 
eashier  of  a  national  bank  is  itself  a 
Federal  question,  and  a  ruling  on  that 
question  is  decisive  of  this  case. 

California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  366,  43  L.  ed.  198,  200,  17 
Sup.  Ct.  Rep.  831;  Clement  Nat  Bank 
▼.  Vermont,  231  U.  S.  120, 140,  58  L.  ed. 
147,  157,  34  Sup.  Ct.  Bep.  31;  Cooper  v. 
HiU,  36  C.  C.  A.  402,  94  Fed.  586; 
Logan  County  Nat.  Bank  t.  Townsend, 
139  U.  S.  67,  35  L.  ed.  107,  11  Sup.  Ct. 
Rep.  496;  Walker  v.  Windsor  Nat.  Bank, 
5  C.  C.  A.  421,  5  U.  S.  App.  423,  56 
Fed.  80. 

Bir.  William  H.  Orriek  argued  the 
cause,  and,  with  Messrs.  Julius  Kahn, 
T.  C.  Coogan,  and  H.  A.  Powell,  filed  a 
brief  for  defendants  in  error: 

No  title,  right,  priyilege,  or  immunity 
under  the  National  Bank  Act,  or  au- 
thority exercised  under  the  United 
States,  is  here  involved. 

Leather  Mfrs.  Nat  Bank  t.  Cooper, 
120  U.  S.  778,  30  L.  ed.  816,  7  Sup.  Ct. 
Rep.  777;  Petri  v.  Conmiercial  Nat 
Bank,  142  U.  S.  644,  35  L.  ed.  1144,  12 
Sup.  Ct.  Rep.  325;  Ex  parte  Jones,  164 
U.  S.  691,  41  L.  ed.  601,  17  Sup.  Ct 
Rep.  222;  First  Nat  Bank  v.  Kentucky, 
9  Wall.  362,  19  L.  ed.  703;  Western  U. 
Tekg.  Co.  V.  Atty.  Gen.  125  U.  S.  551, 
31  L.  ed.  794,  8  Sup.  Ct  Rep.  961;  Waite 
▼.  Dowley,  94  U.  S.  527,  533,  24  L.  ed. 
181,  182;  McClellan  v.  Chipman,  164  U. 
S.  347,  41  L.  ed.  461,  17  Sup.  a.  Rep. 
85;  First  Nat.  Bank  v.  Lamb,  50  N.  T. 
96, 10  Am.  Rep.  438;  Prescott  v.  Haugh- 
ey,  65  Fed.  653;  Crary  v.  Devlin,  154 
U.  S.  619,  and  23  L.  ed.  510,  14  Sup.  Ct. 
Rep.  1199;  Millingar  ▼.  Hartupee,  6 
Wall.  258,  18  L.  ed.  829;  Leyson  v. 
Davis,  170  U.  S.  36,  42  L.  ed.  939,  18 
Sup.  Ct  Rep.  500;  Le  Sassier  v.  Ken- 
nedy, 123  U.  S.  521,  31  L.  ed.  262,  8  Sup. 
Ct  Rep.  244;  Capital  Nat  Bank  v.  First 
Nat.  Bank,  172  U.  S.  425,  43  L.  ed.  502, 
19  Sup.  Ct.  Rep.  202;  Chemical  Nat. 
Bank  v.  City  Bank,  160  U.  S.  646,  40  L. 
ed.  568,  16  Sup.  a.  Rep.  417. 

Plaintiffs  in  error  failed  to  n>eeially 
set  up  and  claim  their  alleged  right, 
privilege,  or  immunity  under  the  Na- 
tional Bank  Act,  or  authority  exercised 
under  the  United  States,  prior  to  the 
decision  of  the  supreme  court  of  Cali- 
fornia upon  the  first  appeal. 
•1  L.  ed. 


TajEOO  ft  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  45  L.  ed.  395,  21  Sup.  Ct. 
Rep.  240;  Union  Mut.  L.  Ins.  Co.  v. 
Kirchoff,  169  U.  S.  103,  42  L.  ed.  677, 18 
Sup.  Ct  Rep.  260;  Capital  Nat  Bank 
v.  First  Nat.  Bank,  172  U.  S.  425,  43 
L.  ed.  502,  19  Sup.  Ct.  Rep.  202. 

Moreover,  the  opinion  of  the  supreme 
court  of  California  upon  the  second  ap- 
peal shows  that  its  judgment  was  sup- 
ported upon  two  distinct  grounds:  viz. 
(1)  that  the  law  of  the  case  had  been 
fixed  upon  the  first  appeal,  upon  which, 
as  has  been  shown,  no  Federal  question 
was  raised  or  decided  (see  Westerfeld  v. 
New  York  L.  Ins.  Co.  157  Cal.  342,  107 
Pae.  699);  and  (2),  that  the  views  ex- 
pressed by  the  court  upon  the  first  ap- 
peal were  correct.  Since  it  cannot  be 
claimed  that  the  first  ground  alluded  to 
involved  the  decision  of  any  Federal 
question,  for  this  reason  also  the  writ 
of  error  should  be  dismissed. 

Allen  V.  Arguimbau,  198  U.  8.  149, 
49  L.  ed.  990,  25  Sup.  Ct.  Rep.  622. 

It  may  be  added  that  the  fact  that 
one  of  the  plaintiffs  in  error  is  the  re- 
ceiver of  a  national  bank  does  not  en- 
title him  to  prosecute  this  writ  of  error. 

Cimital  Nat.  Bank  v.  First  Nat.  Bank, 
172  U.  S.  425,  43  L.  ed.  502, 19  Sup.  Ct. 
Rep.  202;  Bausman  v.  Dixon,  173  U.  S. 
114,  43  L.  ed.  634,  19  Sup.  Ct.  Rep.  316. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

McBoyle  and  his  wife  sued  the  bank 
to  recover  599  shares  of  the  stock 
of  the  Bumham-Standeford  Company, 
[27]  which  it  was  alleged  they  had  pur- 
chased from  the  bank,  and  which,  after 
pa3rment  of  the  cash  part  of  the  price, 
had  been  placed  with  it  as  collateral  to 
secure  a  note  evidencing  the  credit  price. 
It  was  alleged  that,  despite  a  tender  of 
the  purchase  money  due,  the  bank  had 
refused  to  deliver  the  stock.  The  an- 
swer of  the  bank,  while  not  denying  the 
sale  of  the  stock  to  McBoyle,  charged 
that  the  sale  had  been  fraudulently  pro- 
cured by  him,  and,  besides,  that  the  sale 
was  void  because  it  was  made  by  the 
cashier,  who  was  without  authority  to 
do  so.  It  was,  moreover,  alleged  that 
the  sale  had  been  repudiated  by  the 
board  of  directors,  and  that  there  had 
been  a  tender  of  the  cash  price  paid  and 
of  the  note  given  for  the  balance. 

The  supreme  court  of  the  state,  in 
reviewing  and  reversing  a  judgment  of 
the  trial  court  in  favor  of  the  bank, 
held  that  there  was  no  proof  of  fraud 
in  the  sale  from  the  bank  to  McBoyle, 
and  that  from  a  consideration  ^' 
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authority  of  the  cashier,  in  the  light  of 
the  power  conferred  upon  that  officer 
by  the  board  of  directors,  and  the  na- 
ture and  character  of  the  transaction, 
the  cashier  had  authority  to  make  the 
sale,  and  it  was  therefore  valid.  The 
case  was  remanded  for  a  new  trial.  162 
CaL  277, 122  Pac.  458.  Before  that  trial 
the  bani  amended  its  answer  by  assert- 
ing that  authority  in  the  cashier  to  sell 
shares  of  stock  belonging  to  the  bank 
could  not  be  sustained  without  a  viola- 
tion of  the  National  Bank  Law.  The 
supreme  court,  to  which  the  case  was 
again  taken,  in  affirming  a  judgment  of 
the  trial  court,  awarding  the  stock  to 
McBoyle,  pointed  out  that  while  the 
National  Bank  Law  conferred  no  author- 
ity on  national  banks  to  buy  stock  for 
speculation  or  investment,  yet  such  law 
did  not  prevent  them  from  taking  stock 
as  security  for  loans  made  in  the  due 
course  of  business,  from  realizing  on  the 
security  in  default  of  payment  of  the 
loan,  and  consequently,  when  needs  be, 
from  buying  in  the  security  to  protect 
the  bank,  and  from  selling  the  security 
after  it  had  been  bought  in,  for  the 
purpose  of  [28]  realizing  on  the  same. 
Thus  recognizing  the  right  of  the  bank, 
consistently  with  the  National  Bank 
Act,  to  acquire  the  stock,  and  treating 
the  power  to  sell  it  as  being  indisputably 
vested  at  least  in  the  board  of  directors, 
the  court  adhered  to  the  opinion  which 
it  had  previously  expressed  that  the 
power  in  the  cashier  to  make  the  sale 
in  question  was  susceptible  of  being  de- 
duced by  fair  implication  from  the  rules 
adopted  by  the  board  of  directors  for 
the  government  of  the  business  of  the 
bank  and  from  the  circumstances  of  the 
case.    168  Cal.  263,  142  Pac.  837. 

The  case  is  here  in  reliance  upon  the 
Federal  question  supposed  to  have  been 
raised  by  the  amended  answer  and  the 
ruling  just  stated;  that  is,  the  asserted 
violation  of  the  National  Bank  Act  which 
arose  from  implying  from  the  rules 
adopted  by  the  board  of  directors,  au- 
thority in  the  cashier  to  make  the  sale. 
We  say  this  because  there  is  no  pretense 
that  the  case,  as  presented  below  .or  as 
here  made,  raised  any  question  concern- 
ing the  power  of  a  national  bank  in  good 
faith,  in  the  due  course  of  business,  un- 
der the  law,  to  loan  on  capital  stock  as 
collateral  and  realize  on  the  same.  But 
when  the  issue  is  thus  accurately  fixed, 
it  is  apparent  that  while  in  mere  form 
of  expression  it  may  seemingly  raise  a 
question  under  the  National  Bank  Act, 
in  substance  it  presents  no  question  of 

that  character  whatever,  since  it  simply 
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concerns  an  interpretation,  not  of  the 
statute,  but  of  the  rules  adopted  by  the 
board  for  the  government  of  the  bank, 
involving,  in  whatever  view  be  taken, 
no  exercise  of  power  beyond  that  which 
it  is  conceded  the  National  Bank  Act 
conferred.  To  illustrate,  if  in  express 
terms  the  board  of  directors  had  clothed 
the  cashier  with  power  to  make  the  sale, 
there  can  be  no  question  that  they  would 
have  had  authority  to  do  so  under  the 
statute, — a  conclusion  which  makes  it 
clear  that  the  determination  of  whether, 
by  a  correct  interpretation  of  the  rules 
adopted  by  the  board,  power  did  or  did 
not  exist  in  the  cashier,  involves  not  the 
statute,  [29]  but  the  mere  significance 
of  the  rules.  That,  coming  to  this,  the 
contention  involves  no  question  under 
the  National  Bank  Law  upon  which  to 
base  jurisdiction  to  review,  is  so  con- 
clusively settled  as  not  to  be  open.  Le 
Sassier  v.  Kennedy,  123  U.  S.  521,  31  L. 
ed.  262,  8  Sup.  Ct.  Rep.  244;  Chemical 
Nat.  Bank  v.  City  Bank,  160  U.  S.  646, 
40  L.  ed.  568,  16  Sup.  Ct.  Rep.  417; 
Union  Nat.  Bajik  v.  Louisville,  N.  A.  A 
C.  R.  Co.  163  U.  S.  325,  41  L.  ed.  177, 
16  Sup.  Ct.  Rep.  1039;  Leyson  v.  Davis, 
170  U.  S.  36,  42  L.  ed.  939,  18  Sup.  Ct. 
Rep.  500;  Capital  Nat.  Bank  v.  First 
Nat.  Bank,  172  U.  S.  425,  43  L.  ed.  502, 
19  Sup.  Ct.  Rep.  202.  It  follows,  there- 
fore, that  as  there  is  nothing  within  our 
competency  to  review,  the  writ  of  error 
must  be  and  it  is  dismissed  for  want  of 
jurisdiction. 


J.  D.  BOWERSOCK,  Plff.  in  Err., 

V. 

ADA  BURHANS  SMITH,  Administratrix  ot 
the  Estate  of  Sumner  I.  Smith,  DeccAsed. 

(See  S.  C.  Reporter's  ed.  29-35.) 

Constitutional  law  —  due  procees  of  law 
—  reonedles  and  procedure  —  abolisii- 
ing  common-law  defenses  —  burden 
of  proof. 

1.  A  statt,  when  requiring,  for  the  pro- 
tection of  employees  engaged  in  hazardous 
occupations,  that  dangerous  machinery  be 
safeguarded,  and  when  making  the  failure 
to  do  so  an  act  of  negligence  upon  which  a 
cause  of  action  may  be  based  in  case  of  In* 
jury  resulting  therefrom,  as  is  done  by  Kan. 
Laws  1903,  chap.  356,  may,  consistently 
with  due  process  of  law,  also  provide  that, 
in  actions  brought  under  sucli  statute,  the 
doctrines  of  contributory  negligence,  assump- 
tion  of  risk,  and  fellow  servant  shall  not 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
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tMir  a  recovery,  and  that  the  burden  of  proof 
shall  be  upon  the  defendant  to  show  a  com- 
pliance with  the  act. 

[For  other  oiRes,  see  Coostitntional  Law,  IV. 
b,  8.  in  Dlji^est  Sup.  Ct.  1008.) 

Constitutiontil  law  ^  due  process  of  law 

-»  duty    to    safeguard    machinery  — 

contract  exemption  —  employee's  own 

negligence. 

2.  Upholding  a  recovery  under  Kan. 
Laws  1903,  chap.  356,  in  an  action  for  the 
death  of  a  factory  superintendent,  caused 
by  unguarded  machinery,  despite  the  fact 
that  he  had  authority  and  was  charged 
with  the  duty  to  safeguard  such  machinery, 
does  not  cause  the  statute  to  be  repugnant 
to  the  due  process  of  law  clause  of  IJ.  S. 
Const.  14th  Amend.,  as  making  the  em- 
ployer liable  and  allowing  a  recovery  by 
the  employee  because  of  the  tatter's  neglect 
of  duty,  where  the  statute,  as  interpreted 
by  the  state  court, — a  construction  which 
is  not  challenged, — imposes  a  duty  as  to 
safeguards  upon  the  employer  which  is  ab^ 
solute,  and  as  to  which  he  cannot  relieve 
himself  by  contract. 

[For  other  cnses,  see  Constitutional  Law,  IV. 
b,  7,  in  Digest  Sop.  Ct.  1908.] 

Constitutional  law  —  equal  protection 
of  tlie  laws  —  discrimination  —  Indl- 
Tlduals  and  corporations  —  duty  to 
safeguard  machinery  —  contract  ex- 
emption. 

3.  Factories  owned  and  operated  by  in- 
dividuals are  not  unconstitutionally  dis- 
criminated against  in  favor  of  those  car- 
ried on  by  corporations  by  the  provisions 
of  Kan.  Laws  1903,  chap.  856,  which  require 
dangerous  machinery  to  be  safeguarded,  and 
make  a  failure  in  that  respect  an  act  of 
negligence  upon  which  a  cause  of  action 
may  be  based  in  case  of  injury  resulting 
therefrom,  since  that  statute  imposes  the 
positive  duty  to  have  the  machinery  duly 
safeguarded,  whether  the  owner  be  an  in- 
dividual or  a  corporation,  and  forbids  cor- 
porations, equally  with  individuals,  from 
escaping  by  contract  the  liability  which  the 
statute  imposes. 

[For  other  cases,  see  Constitutional  Law, 
111.  a.  6.  in  Digest  Sap.  Ct.  1908.] 

[No.  172.] 

Submitted     February     1,     1917.     Decided 
March  6,  1917. 


IN  ERROR  to  the  Snpreme  Gonrt  of 
the  State  of  Kansas  to  review  a  judg- 
ment which  aflSrmed  a  judgment  of  the 
District  Court  of  Douglass  County,  in 
that  state,  in  favor  ox  plaintiff  in  an 
action  for  death,  brought  under  the  Kan- 
sas Factory  Act.     Affirmed. 

See  same  case  below,  95  Kan.  96,  147 
Pac.  1118. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Hatchings  and  Mc- 
Oabe  Moore  submitted  the  cause  for 
plaintiff  in  error: 

The  rights  asserted  by  plaintiff  in  er- 
ror herein  do  not  depend  upon  the  form 
of  the  .state  law,  or  even  upon  its  de- 
clared purpose,  but  upon  its  operation 
and  effect  as  applied  and  enforced  by 
the  state. 

Coppage  v.  Kansas,  236  U.  S.  1,  59 
L.  ed.  441,  L.R.A.1915C,  960,  36  Sup.  Ct. 
Rep.  244. 

The  legislature  may  impose  statutory 
duties  and  prescribe  penalties  for  fail- 
ure to  perform  those  duties;  but  they 
cannot  go  beyond  the  imposition  of  a 
penalty  in  cases  where  the  fault  lies 
at  the  door  of  the  owner  of  the  prop- 
erty. 

Black,  Const.  Law,  2d  ed.  351;  Allen 
V.  Armstrong,  16  Iowa,  508;  Zeigler  v. 
South  &  North  Ala.  R.  Co.  58  Ala.  599; 
Ohio  &  M.  R.  Co.  V.  Lackey,  78  HI.  55, 
20  Am.  Rep:  259 ;  Ives  v.  South  Buffalo 
R.  Co.  201  N.  Y.  271,  34  L.R.A.(N.S.) 
162,  94  N.  E.  431,  Ann.  Cas.  1912B,  156, 
1  N.  C.  C.  A.  517 ;  Lochner  v.  New  York, 
198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct. 
Rep.  546,  3  Ann.  Cas.  1133. 

In  the  case  at  bar  plaintiff  in  error 
was  entitled  to  have  the  jury  consider 
the  testimony  which  was  introduced  in 
evidence  showing  that  he  was  not  at 
fault;  that  Sumner  I.  Smith  was  the 
only  person  at  fault,  and  was  injured 
solely  because  he  failed  to  g^ard  ma- 
chinery which  he  had  obligated  himself 
to  guard;  that  if  he,  said  Smith,  had 
fulfilled  the  obligations  of  his  contract. 


V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Gihnan  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  master's  duty  to  furnish  machin- 
ery and  appliances  and  to  keep  the  same 
in  repair — see  notes  to  Union  P.  R.  Co. 
V.  Snyder,  38  L.  ed.  U.  S.  597,  and 
Richmond  &  D.  R.  Co.  ▼.  Elliott,  37  L. 
ed.  U.  S.  728. 

On  constitutionality  of  statutes  abro- 
gating the  fellow-servant  rule — see 
il  L.  ed. 


notes  to  Bradford  Constr.  Co.  v.  Heflin, 
12  LJt.A.(N.S.)  1040,  and  Louisville  & 
N.  R.  Co.  V.  Melton,  47  L.R.A.(N.S.)  84. 

On  master's  duty  to  g^ard  machinery 
as  a  delegable  one — see  note  to  Flynn 
V.  Prince,  C.  &  M.  Co.  17  L.R.A.(N.S.) 
568. 

On  contributory  negligence  as  a  de- 
fense to  servant's  action  for  injury  from 
a  violation  of  the  master's  statutory 
duty  where  the  statute  excludes  the  as- 
sumption of  risk — see  Dumphy  v.  New 
York,  N.  H.  &  H,  R.  Co.  13  L.R.A. 
(N.S.)  1152. 
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he  would  not  have  been  injured,  as  the 
machine  would  have  been  guarded  as 
required  by  the  statute;  and  that  Sum- 
ner L  Smith,  had  he  Uved,  would  not 
have  been  entitled  to  recover  damages 
for  his  injury  which  he,  alone,  cau!^, 
without  any  fault  on  the  part  of  plain- 
tiff in  error. 

Perry  ▼.  Northwestern  Coal  &  Min. 
Co.  188  Mo.  App.  315,  175  S.  W.  142; 
Williams  v.  Ransom,  234  Mo.  71,  136  S. 
W.  349;  Chicago,  R.  L  ft  P.  R.  Co.  v. 
Bond,  240  U.  S.  449,  60  L.  ed.  735,  36 
Sup.  Ct  Rep.  403,  11  N.  C.  C.  A.  342. 

One  of  the  essential  attributes  of 
property  is  the  right  of  the  owner  to 
contract  in  reference  thereto. 

Coppafe  V.  Elansas,  supra. 

If  said  Smith,  himself,  received  an  in- 
jury on  an  unguarded  machine  which 
he  had  contracted  to  g^ard,  then  plain- 
tiff in  error,  who  had  not  violated  any 
contract,  would  not  be  liable  to  Smith, 
who  was  injured  by  his  own  failure  to 
guard  the  machine,  and  any  statute  im- 
ponmg  such  a  liability  on  plaintiff  in 
error  to  Smith,  under  such  a  state  of 
facts,  would  be  in  violation  of  the  14th 
Amendment  to  the  Federal  Constitu- 
tion. 

Adair  t.  United  States.  208  U.  S.  161, 
52  L.  ed.  436,  28  Sup.  Ct.  Rep.  280,  13 
Ann.  Cas.  764. 

Manufacturing  establishments  are 
strictly  private  enterprises  for  the  bene- 
fit of  individuals,  though  the  public  may 
be  benefited  in  a  collateral  way. 

Citizens'  Sav.  ft  L.  Asso.  v.  Topeka, 
20  WaU.  661,  22  L.  ed.  460. 

Where  a  legislature  expressly  declares 
that  it  intencb  to  include  both  corpora- 
tions and  natural  persons,  neither  can  be 
excluded  from  the  operation  of  the  stat- 
ute when  enforced  by  the  courts,  and  if 
corporations  are  given  a  defense  in  an 
action  at  law,  based  on  that  statute, 
which  is  not  likewise  ffiven  to  natural 
persons  in  the  same  kind  of  actions,  then 
such  statute,  when  applied  and  enforced 
by  the  courts,  denies  to  natural  persons 
the  equal  protection  of  the  laws  and  is 
therefore  unconstitutional. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
432;  American  Sugar  Ref.  Co.  v.  Mc- 
Farland,  229  Fed.  287,  afftrmed  in  241 
U.  S.  79,  60  L.  ed.  899,  36  Sup.  Ct.  Rep. 
498. 

The  evidence,  as  disclosed  by  the  rec- 
ord in  the  case  at  bar,  shows  that  the 
Kansas  courts,  in  the  construction  and 
enforcement  of  the  statute,  have  de- 
prived him  of  rights  and  imposed  on 
him  duties  and  burdens  arbitrarily  which 
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a  corporation  cannot  be  derived  of  and 
on  which  such  duties  cannot  be  imposed, 
and  the  statute  as  so  construed,  ai^lied, 
and  enforced  denies  him  the  equal  pro- 
tection of  the  laws. 

Gulf,  C.  ft  S.  F.  R.  Co.  ▼.  Ellis,  165 
U.  S.  150,  159,  41  L.  ed.  666,  669,  17 
Sup.  Ct  itep.  258;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  562,  40 
L.  ed.  679,  690,  22  Sup.  Ct.  Rep.  431; 
San  Mateo  County  v.  Southern  P.  R.  Co. 
8  Sawy.  238,  13  Fed.  722;  Smith  v. 
Louisville  ft  N.  R.  Co.  75  Ala.  450; 
Deppe  V.  Chicago,  R.  I.  ft  P.  R.  Co.  36 
Iowa,  54;  Ney  v.  Dubuque  ft  S.  C.  R.  Co. 
20  Iowa,  347;  Ballard  v.  Mississippi  Cot- 
ton Oil  Co.  81  Miss.  507,  62  L.R.A.  407, 
95  Am.  St.  Rep.  476,  34  So.  533;  St. 
Louis  ft  S.  F.  R.  Co.  v.  Conarty,  238 
U.  S.  243,  59  L.  ed.  1290,  35  Sup.  Ct. 
Rep.  786. 

As  plaintiff  in  error  committed  no 
wrong  and  fulfilled  his  obligations  to 
Sumner  L  Smith,  he  cannot  be  made 
liable  by  any  legislative  enactment. 

Ohio  ft  M.  R.  Co.  V.  Lackey,  78  HI. 
55,  20  Am.  Rep.  259;  Com.  v.  Herr,  229 
Pa.  132,  78  Atl.  68,  Ann.  Cas.  1912A, 
422;  Daugherty  v.  Thomas,  174  Mich. 
371,  45  L.R.A.(N.S.)  )  >,  140  N.  W.  615, 
Ann.  Cas.  1915A,  1163 ;  Re  Madden,  222 
Mass.  487,  L.R.A.1916D,  1000,  111  N.  E. 
379;  Matheson  v.  Minneapolis  Street  R. 
Co.  126  Minn.  286,  L.R.A.1916D,  420, 
148  N.  W.  71,  5  N.  C.  C.  A.  871. 

Due  process  of  law  inhibits  the  tak- 
ing of  one  man's  property  and  giving 
it  to  another  without  an  opportunity  for 
a  hearing. 

Ochoa  V.  Hernandez  y  Morales,  230 
U.  S.  139,  57  L.  ed.  1427,  33  Sup.  Ct. 
Rep.  1033. 

In  deciding  whether  a  state,  by  its 
legislature,  its  courts,  or  any  other 
agency,  ignores  the  14th  Amendment  to 
the  United  States  Constitution,  we  must 
look  to  the  substance,  and  not  to  the 
form  of  the  proceeding. 

Chicago,  B.  ft  Q.  R  Co.  v.  Chicago, 
166  U.  S.  226,  234,  41  L.  ed.  979,  983, 
17  Sup.  Ct.  Rep.  581. 

Even  if  the  peremptory  instruction  re- 
quested by  plaintiff  in  error  was  right- 
fully refused  by  the  court  on  the  theory 
that  the  evidence  did  not  conclusively 
show  that  Sumner  I.  Smith  had  con- 
tracted to  guard  the  machinery,  still 
plaintiff  in  error  had  the  right  to  ask 
other  instructions  relating  to  the  same 
questions  of  fact,  even  if  the  evidence 
had  been  conflicting. 

Empire  State  Cattle  Co.  v.  Atchison, 

T.  ft  S.  F.  R.  Co.  210  U.  S.  1.  52  L.  ed. 
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931,  28  Sap.  Ct.  Rep.  609,  15  Ann.  Cas. 
70. 

The  relation  of  Sumner  I.  Smith  to 
plaintiff  in  error  was  similar  to  the  re- 
lation of  Turner  to  his  employer  in  the 
case  of  Chicago,  R.  I.  &  r.  R.  Co.  y. 
Bond,  240  U.  S.  449,  60  L.  ed.  735,  36 
Sup.  Ct.  Rep. '403,  11  N.  C.  C.  A.  342. 

There  must  be  no  discrimination  be- 
tween corporations  and  natural  persona 
in  the  matter  of  prosecuting  or  defend- 
ing suits. 

Smith  V.  Louisville  &  N.  B.  Co.  75 
Ala.  450. 

The  Kansas  statute  as  written  is  not 
attacked,  but  the  statute  as  administered 
and  justified  by  the  highest  court  of 
the  state  violates  the  Federal  Constitu- 
tion and  presents  to  this  court  a  Federal 
question  (Myles  Salt  Co.  v.  Iberia  ft  St. 
M.  Drainage  Dist.  239  U.  S.  478,  60  L. 
ad.  392,  L.R.A.— ,  — ,  36  Sup.  Ct.  Rep. 
204) ;  ajid  whether  said  statute  is  or  is 
not  repugnant  to  the  said  Constitution 
must  be  determined  from  the  natural 
effect  of  such  statute  when  put  in  opera- 
tion, and  not  from  its  proclaimed  pur- 
pose. 

Lochner  v.  New  York,  198  U.  8.  45, 
49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133;  Coppage  v.  Kansas,  236 
U.  S.  1,  59  L.  ed.  441,  LR.A.1915C,  960, 
35  Sup.  Ct.  Rep.  240;  Wihnington  ft  W. 
R.  Co.  V.  Alsbrook,  146  U.  S.  279,  36  L. 
ed.  972,  13  Sup.  Ct.  Rep.  72. 

The  state  cannot,  under  the  guise  of 
protecting  the  public  interests,  arbitrari- 
ly interfere  with  private  business,  or 
impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations;  in  other 
words,  its  determination  as  to  what  is 
a  proper  exercise  of  its  police  powers  is 
not  final  or  conclusive,  but  is  subject 
to  the  supervision  of  tne  courts. 

Lawton  v.  Steele,  152  U.  S.  133,  38 
L.  ed.  385, 14  Sup.  Ct.  Rep.  501. 

Mr.  Joeaph  Taggart  submitted  the 
cause  for  defendant  in  error.  Messrs. 
J.  H.  Mitchell,  S.  D.  Bishop,  and  Mrs. 
Ada  Bnrhans  Smith,  pro  se,  were  on  the 
brief: 

The  state  of  Kansas,  in  the  exercise 
of  its  police  power  for  the  safety  and 
protection  of  those  employed  in  a  manur 
factnring  establishment,  had  a  right  to 
enact  a  law  which  abolishes  all  common- 
law  defenses  to  an  action  when  an  em- 
ployee is  injured  or  killed,  regardless  of 
the  nature  of  the  employment  or  the 
rank  or  grade  of  the  employee. 

Hoi  den  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383;  Chicago, 
B.  ft  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
549,  55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259; 
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I  Erie  R.  Co.  v.  Williams,  233  U.  S.  685, 
58  L.  ed.  1155,  51  L.R.A.(N.S.)  1097,  34 
Sup.  Ct.  Rep.  761;  Coppage  v.  Kansas, 
236  U.  S.  1,  59  L.  ed.  441,  L.R.A J915C, 
960,  35  Sup.  Ct.  Rep.  240. 

There  is  no  property  and  no  vested 
right  in  any  rule  of  the  common  law. 

Munn  V.  Illinois,  94  U.  S.  113, 134,  24 
L.  ed.  77,  87;  Martin  v.  Pittsburg  ft  L. 
E.  R.  Co.  203  U.  S.  284,  51  L.  ed.  184, 
27  Sup.  Ct  Rep.  100,  8  Ann.  Cas.  87; 
Western  U.  Teleg.  Co.  v.  Conmiercial 
Mill.  Co.  218  U.  S.  406,  54  L.  ed.  1088, 
36  L.R.A.(K.S.)  220,  31  Sup.  Ct.  Rep. 
59,  21  Ann.  Caa.  815;  Second  Employers' 
Liability  Cases  (Mondou  ▼.  New  York, 
N.  H.  ft  H.  R.  Co.)  223  U.  S.  1,  56  L. 
ed.  327,  38  L.R.A.(K.S.)  44^  36  Sup.  Ct. 
Rep.  169, 1  N.  G.  G.  A.  875. 

The  Factory  Act,  as  construed  by  the 
supreme  court  of  the  state  of  Kansas, 
did  not  deny  plaintiff  in  error  the  equal 
protection  of  the  law. 

Tullis  ▼.  Lake  Erie  ft  W.  B.  Co.  175 
U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep. 
136:  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161;  Caspar  v.  Lewin,  82  Kan.  629,  49 
L.R.A.(N.S.)  526, 109  Pac.  657;  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co.  v. 
Callahan,  194  U.  S.  628,  48  L.  ed.  1157, 
24  Sup.  Ct.  Rep.  857;  LouisviUe  ft  N. 
R.  Co.  V.  Melton,  218  U.  S.  36,  54  L.  ed. 
921,  47  L.R.A.(N.S.)  84,  30  Sup.  Ct. 
Rep.  676. 

Legislation  of  this  character  is  not  ob- 
noxious to  the  14th  Amendment  to  the 
Constitution  of  the  United  States  as 
denying  the  liberty  of  contract. 

Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Miller 
V.  Wilson,  236  U.  S.  373,  59  L.  ed.  628, 
L.R.A.1915F,  829,  35  Sup.  Ct.  Rep.  342; 
Muller  V.  Oregon,  208  U.  S.  412,  52  L. 
ed.  551,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  Keokee  Consol.  Coke  Co.  v. 
Taylor,  234  U.  S.  224,  58  L.  ed.  1288,  34 
Sup.  Ct.  Rep.  856. 

The  contract  with  Sumner  L  Smith  to 
see  that  this  machinery  was  pr(^>erly 
safeguarded,  if  made  at  all,  was  in  vio- 
lation of  a  statutory  duty  of  plaintiff  in 
error,  and  therefore  illegal.  This,  in  it- 
self, doea  not  debar  Ada  Burhans  Smith, 
as  administratrix,  from  recovering  a 
judgment  against  the  plaintiff  in  error. 

Sturges  ft  B.  Mfg.  Co.  v.  Beauchamp, 
231  U.  S.  320,  58  L.  ed.  245,  L.R.A. 
1915A,  1196,  34  Sup.  Ct.  Rep.  60.* 

The  construction  placed  by  the  su- 
preme court  of  Kansas  upon  the  Factory 
Act,  as  to  its  purposes  and  objects,  is- 
conclusive  and  should  be  followed  by  this 
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Caspar  v.  Lewin,  82  Kan.  604,  49 
t.R.A.(N.S.)  626,  109  Pac.  657;  Smith 
V>  Bowersock,  95  Kan.  96, 147  Pac.  1118; 
-Tnllis  V.  Lake  Erie  &  W.  R.  Co.  175  U. 
S.  348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep. 
136;  Northern  P.  R.  Co.  v.  Meese,  239 
U.  S.  614,  60  L.  ed.  467,  36  Sup.  Ct.  Rep. 
223,  10  N.  C.  C.  A.  939;  Detroit  v.  Os- 
borne, 135  U.  S.  492,  34  L.  ed.  260,  10 
Sup.  Ct.  Rep.  1012. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Chapter  356  of  the  Laws  of  Kansas  of 
1903  (Gen.  Stat.  1909,  §§  4676  to  4683) 
is  entitled  and  provides  in  part  as  fol- 
lows: 

An  Act  Requiring  Safeguards  for  the 
Protection  of  All  Persons  Employed 
or  Laboring  in  Manufacturing  Estab- 
lishments, and  Providing  CivH  Reme- 
dies for  All  Persons  So  Engaged,  or 
Their  Personal  Representatives,  in 
Cases  Where  Any  Such  Person  May  Be 
Killed  or  Injured  While  Employed  or 
Laboring  in  Any  Manufacturing  Es- 
tablishment Which  Is  Not  Properly 
Provided  with  the  Safeguards  Re- 
quired by  This  Act. 

Bee.  4.  All      .  .      machinery  of 

every  description  used  in  a  manufactur- 
ing establishment  shall,  where  practi- 
cable, [31]  be  properly  and  safely 
guarded,  for  the  purpose  of  preventing 
or  avoidiing  the  death  of  or  injury  to  the 
persons  employed  or  laboring  in  any  such 
establishment;  and  it  is  hereby  made 
the  duty  of  all  persons  owning  or  oper- 
ating manufacturing  establishments  to 
provide  and  keep  the  same  furnished 
with   saf^uards  as  herein  specified. 

Sec.  5.  If  any  person  employed  or  la- 
boring in  any  manufacturing  establish- 
ment shall  be  killed  or  injured  in  any 
case  wherein  the  absence  of  any  of  the 
safeguards  or  precautions  required  by 
the  act  shall  directly  contribute  to  such 
death  or  injury,  the  personal  representa- 
tives of  the  person  so  killed,  or  the  per- 
son himself,  in  case  of  injury  only,  may 
maintain  an  action  against  the  person 
owning  or  operating  such  manufactur- 
ing establishment  for  the  recovery  of  ail 
proper  damages.    .    .    . 

Sec.  6.  In  all  actions  brought  under 
and  by  virtue  of  the  provisions  of  this 
act,  it  shall  be  sufficient  for  the  plain- 
tiff to'  prove  in  the  first  instance,  in 
order  to  establish  the  liability  of  the 
defendant,  that  the  death  or  injury  com- 
plained of  resulted  in  consequence  of  the 
failure  of  the  person  owning  or  operat- 
ing   the    manufacturing    establishment 
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where  such  death  or  injury  oecurred  to 
provide  said  establishment  with  safe- 
guards as  required  by  this  act,  or  that 
the  failure  to  provide  such  safeguards 
directly  contributed  to  such  death  or  in- 
jury. 

This  act  being  in  force.  Smith,  the 
superintendent  of  the  Lawrence  Paper 
Manufacturing  Company,  while  engaged 
in  adjusting  some  ungpiarded  dryer  rolls, 
was  caught  between  them,  crushed  and 
killed.  Relying  upon  the  law  above 
quoted,  his  personal  representative  sued 
Bowersock,  the  owner  of  the  factory,  to 
recover  the  damages  suffered.  The  peti- 
tion alleged  the  dangerous  character  of 
the  dryer  rolls  and  the  fact  that  al- 
though it  was  practicable  to  guard  them, 
the  requirements  of  the  act  in  that  re- 
spect had  not  been  complied  with,  and 
[82]  charged  that  the  failure  to  do  so 
directly  caused  the  death  of  Smith.  It 
was  further  alleged  that  at  the  time  of 
the  accident  Smith  was  engaged  in  ad- 
justing the  machinery  under  the  direc- 
tion of  a  superior  officer,  the  assistant 
manager  of  the  factory.  The  answer, 
while  denying  generally  the  allegations 
of  the  petition,  alleged  that  it  was  not 
practicable  to  guard  the  dryer  rolls,  and 
averred  that  Smith  was  guilty  of  con- 
tributory negligence.  It  was  alio 
averred  that,  as  superintendent,  Smith, 
by  his  contract  of  emplo3rment,  was  un- 
der the  duty  of  safeguarding  the  ma- 
chinery, and  was  charged  generally  with 
authority  to  direct  the  use  of  the  same, 
and  hence  he  had  assumed  the  risk  of 
injury  from  failure  to  guard  tiie  dryer 
rolls,  and  hence  his  injury  and  death  re- 
sulted solely  from  his  own  negleot,  and 
through  no  fault  on  the  part  of  the 
owner. 

At  the  trial  the  plaintiff's  evidence 
tended  to  support  all  of  the  allegations 
of  the  petition.  The  defendant  offered 
evidence  tending  to  show  that  the  guard- 
ing of  the  dryer  rolls  was  not  practiea- 
ble,  and  that  Smith  had  been  guilty  of 
contributory  negligence.  FnrSier  evi- 
dence was  introduced  tending  to  show 
that  when  Smith  was  employed  as  su- 
perintendent, it  was  stipiUated  by  him 
as  a  condition  to  his  accepting  the  posi- 
tion, that  he  should  have  full  and  com- 
plete charge  and  management  of  the 
factory,  including  grounds,  building, 
machinery,  and  men,  and  that  he  should 
place  guards  on  the  machinery  where 
needed  for  the  protection  of  the  em- 
ployees. In  addition  the  defendant,  in 
support  of  the  allegation  that  he  had 
fully  performed  his  duty  under  the  stat- 
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late,  introduced  in  evidence  the  following 
notice,  which  he  had  posted  in  the  fac- 
tory in  question  and  three  others  which 
^e  carried  on: 

"CAUTION.  Every  Employee  is 
Urged  to  be  Careful  in  Order  to  Avoid 
Accidents. 

*1i  there  is  any  machinery,  dangerous 
place  or  tool  that  you  thlok  should  be 
saf eguardedy  repaired,  or  improved,  we 
will  regard  it  a  favor  if  you  will  report 
same  at  once  to  [33]  the  office.  It  is 
desired  that  all  employees  assist  in  re- 
ducing accidents  to  lowest  possible 
point.    November,  1911." 

The  court  instructed  the  jury,  over  the 
objection  of  the  defendant,  that,  under 
the  statute,  contributory  negligence  was 
no  defense,  and  that  the  fact  that  Smith 
was  employed  as  superintendent  of  the 
factory,  with  authority  to  safeguard  the 
machinery,  would  not  bar  a  recovery,  and 
charged  with  reference  to  the  burden  of 
proof,  in  accordance  with  the  provision 
of  the  statute  relating  to  that  subject. 
There  was  a  verdict  for  the  plaintiff, 
and  the  judgment  entered  thereon  was 
affirmed  by  the  court  below.  It  was 
held,  following  previous  decisions,  that 
the  common-law  defenses  of  contribu- 
tory negligence,  fellow  servant,  and  as- 
sumption of  the  risk  were  not  applicable 
to  suits  under  the  statute.  The  court, 
further  construing  the  statute,  held  that 
it  embraced  all  employees  of  every  class 
or  rank  in  the  factories  to  which  it  ap- 
plied, and  that  merely  because  the  de- 
ceased was  employed  as  superintendent 
did  not  exclude  him  from  the  benefits 
of  the  act  nor  relieve  the  owner  from  re- 
sponsibility under  it.  And  it  was  held 
that  a  different  result  was  not  required 
because  the  deceased  had  contracted 
with  the  owner  to  safeg^iard  the  ma- 
chinery under  the  circumstances  of  his 
emplo3rmcnt.  In  so  ruling  the  court  re- 
ferred to  the  evidence,  and  pointed  out 
that  although  there  was  testimony  as  to 
the  authority  of  the  deceased,  under  his 
contract,  to  safeguard  the  machinery,  at 
the  same  time  the  evidence  showed  that, 
in  the  exercise  of  such  authority,  he  was 
under  the  control  of  three  superiors,  all 
of  whom  had  testified  that  they  did  not 
consider  it  practicable  to  safeguard  the 
dryer  rolls.  Attention  was  also  directed 
to  the  notice  above  reproduced  which 
the  defendant  posted  with  reference  to 
guards  on  faiachinery,  as  showing  a  con- 
trol over  that  subject  by  the  owner.  95 
Kan.  96, 147  Pac.  1118. 

The  case  is  here  because  of  the  as- 
serted  denial  of  rights  guaranteed  by 

the  14th  Amendment* 
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[84]  That  government  may,  in  the 
exercise  of  its  police  power,  provide  for 
the  protection  of  employees  engaged  in 
hazardous  occupations  by  requiring  that 
dangerous  machinery  be  safeguarded, 
and  by  making  the  failure  to  do  so  an 
act  of  negligence  upon  which  a  cause  of 
action  may  be  based  in  case  of  injury 
resulting  therefrom,  is  undoubted.  And 
it  is  also  not  disputable  that,  consist- 
ently with  due  process,  it  may  be  pro- 
vided that,  in  actions  brought  under 
such  statute  the  doctrines  of  contrib- 
utory negligence,  assumption  of  risk, 
and  fellow  servant  shall  not  bar  a  re- 
covery, and  that  the  burden  of  proof 
shall  be  upon  the  defendant  to  show  a 
compliance  with  the  act.  Missouri  P.  B. 
Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1161:  Second  Em- 
ployers'  Laability  Cases  (Mondou  v.  New 
York,  N.  a  &  a  R.  Co.)  223  U.  S. 
1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Eep.  169, 1  N.  C.  C.  A.  875:  Mis- 
souri P.  B.  Co.  V.  Castle,  224  U.  S.  541, 
56  L.  ed.  875,  32  Sup.  Ct.  Rep.  606; 
Chicago.  B.  &  Q.  R.  Co.  v.  United  States, 
220  U.  S.  559,  55  L.  ed.  582,  31  Sup.  Ct. 
Rep.  612;  Mobile,  J.  <&  K.  C.  R.  Co.  v. 
Tumipseed,  219  U.  S.  35,  55  L.  ed.  78, 
32  L.R.A.(N.S.)  226,  31  Sup.  Ct  Rep. 
136,  Ann.  Cas.  1912A,  463,  2  N.  C.  C.  A. 
243;  Easterling  Lumber  Co.  v.  Pierce, 
235  U.  S.  380,  59  L.  ed.  279,  35  Sup.  Ct. 
Rep.  133. 

While  not  directly  disputing  these 
propositions,  and  conceding  that  the 
Kansas  statute  contains  them,  and  that 
it  is  not  invalid  for  that  reason,  never- 
theless it  is  insisted  that  the  construc- 
tion placed  upon  the  statute  by  the  court 
below  causes  it  to  be  repugnant  to  the 
due  process  clause  of  the  14th  Amend- 
ment. This  contention  is  based  alone 
upon  the  ruling  made  by  the  court  be- 
low that,  under  the  statute,  the  de- 
ceased had  a  right  to  recover  although 
he  had  contracted  with  the  owner  to  pro- 
vide the  safeguards  the  failure  to  fur- 
nish which  caused  his  death, — ^a  result 
which,  it  is  urged,  makes  the  owner  lia- 
ble and  allows  a  recovery  by  the  em- 
ployee because  of  his  neglect  of  duty. 
We  think  the  contention  is  without 
merit.  It  is  clear  that  the  statute,  as  in- 
terpreted by  the  court  below, — a  con- 
struction which  is  not  challenged, — im- 
posed a  duty  as  to  safeguards  upon  the 
owner  which  was  absolute,  and  as  la 
which  he  could  not  relieve  himself  by 
contract.  This  being  true,  the  conteiv 
tion  has  nothing  to  rest  upon,  sincev. 
[35]  in  the  nature  of  things,  the  waint 
of  power  to  avoid  the  duty  and^  li^b^Iity 
87  k7< 
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which  the  statute  imposed  embraced 
all  forms  of  contract,  whether  of  em- 
plo3rment  or  otherwise,  by  which  the 
positive  commands  of  the  statute  would 
be  frustrated  or  rendered  inefficacious. 
Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  52,  56  L.  ed.  327,  347, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169, 1  N.  C.  C.  A.  875. 

Again,  it  is  contended  that  the  stat- 
ute denies  to  the  plaintiff  in  error  the 
equal  protection  of  the  laws,  since  it  dis- 
criminat.es  against  factories  owned  and 
operated  by  individuals  in  favor  of 
those  carried  on  by  corporations.  This 
is  the  case,  it  is  said,  because  a  corpora- 
tion in  the  nature  of  things,  can  only 
comply  with  the  requirements  of  the 
statute  by  contracting  with  agents  or 
employees  to  safeguard  the  machinery, 
to  whom,  in  case  of  injury,  the  corpora- 
tion would  not  be  liable,  while  an  indi- 
vidual owner,  under  the  ruling  of  the 
court,  must  perform  that  duty  himself. 
The  reasoning  is  obscure,  but  we  think 
it  suffices  to  say  that  it  rests  upon  an 
entire  misconception,  since  the  statute 
imposes  the  positive  duty  to  have  the  ma- 
chinery duly  safc^arded,  whether  the 
owner  be  an  individual  or  a  corporation, 
and  the  want  of  power  by  contract  to 
escape  the  liability  which  the  statute 
imposes  also  equally  applies  to  corpora- 
tions as  well  as  individuals.  It  follows, 
therefore,  that  the  statute  affords  no 
semblance  of  ground  upon  which  to  rest 
the  argument  of  inequality  which  is 
urged. 

Affirmed. 


[aOl  P*  tT.  McCLUSKEY,  1  as  Administra- 
tor of  the  Estate  of  Gunder  Nordgard,  De- 
ceased, Plff.  in  Err., 

V. 

MARYSVILLE  k  NORTHERN  RAILWAY 
COMPANY  and  Stimson  Mill  Company. 

(See  S.  C.  Reporter's  ed.  36-40.) 

Master  and  servant  —  employers'  lia- 
bility —  when  employer  is  engaged  in 
Interstate  commerce  —  logging  rail- 
road. 

1.  A  log^ng  railroad  over  which  its 
owner  carries  its  own  logs  in  its  own  cars 
from  its  own  timber  land  within  the  state 
to  a  tidewater  point  also  within  the  state, 
where  such  logs  are  dumped  into  the  water 
and  sold,  some  of  them  going  to  points  out- 

1  Appearance  of  P.  J.  McCIuskey,  adminis- 
trator of  the  estate  of  Gunder  Nordgard, 
deceased,  filed  and  entered  November  8, 1915, 
as  the  pMrty  plaintiff  in  error  herein. 
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side  the  state,  is  not  engaged  in  interstate 
commerce  within  the  meaning  of  the  Em- 

gloyers'  Liability  Act  of  April  22,  1908  (85 
tat.  at  L.  65,  chap.  149,  tomp.  Stat.  1018, 
§  8667),  and  hence  an  injured  employee  on 
such  railroad  cannot  maintain  an  action 
under  that  act. 

[For  other  cases,  see  Master  and  Servant,  II. 
a,  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  errors  waived  below  —  allow- 
ing writ  of  error  to  decedent  ^  mak- 
ing administrator  party  ^  stipulation. 

2.  Any  irregularity  in  allowing  a  writ 
of  error  alter  the  death  of  the  plaintiff  in 
error,  or  of  making  the  administrator  a 
party,  was  waived  by  a  stipulation  of  the 
parties  in  the  court  below,  agreeing  to  the 
subetitution  of  the  administrator  as  plain- 
tiff in  error. 

[For  other  cases,  see  Appeal  and  Error.  VIII. 
k,  in   Digest  Sop.  Ct.  1908.] 

[No.  166.] 

Argued  January  30  and  31,  1917.    Decided 

March  6,  1917. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Cir- 
onit  to  review  a  judgment  which  af- 
firmed  a  judgment  of  the  District  Court 
for  the  Western  District  of  Washing- 
ton, dismissing  a  suit  brought  under  the 
Federal  Employers'  Liability  Act.  Af- 
firmed. 

See  same  case  below,  134  C.  C.  A.  415, 
218  Fed.  737. 

The  facts  are  stated  in  the  opinion, 

Mr.  John  T.  Oaaey  argued  the  cause^ 
and,  with  Messrs.  Charles  R.  Pierce  and 
George  F.  Hannan,  filed  a  brief  for 
plaintiff  in  error: 

Defendants'  railroad  was  a  common: 
carrier. 

Winona  &  St.  P.  R.  Co.  v.  Blake,  94 
U.  S.  180,  24  L.  ed.  99;  State  ex  reL 
aark  V.  Superior  Ct.  62  Wash.  612,  114 
Pac.  444;  State  ex  rel.  Wilson  v.  Superi- 
or Ct.  47  Wash.  401,  92  Pac.  269 ;  State 
ex  rel.  Burrows  v.  Superior  Ct.  48  Wash. 
277,  17  L.R.A.(N.S.)  1005,  125  Am.  St. 
Rep.  927,  93  Pac.  423;  State  ex  rel. 
Mcintosh  V.  Superior  Ct.  56  Wash.  214, 
105  Pac.  637;  Old  Colony  Trust  Co.  v. 
Omaha,  230  U.  S.  100,  57  L.  ed.  1410,  33 
Sup.  Ct.  Rep.  967;  United  States  v. 
Union  Stock  Yard  &  Transit  Co.  226  U. 
S.  286,  57  L.  ed.  226,  33  Sup.  Ct.  Rep.  83; 
Tap  Line  Cases  (United  States  v.  Louisi- 

Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal 
Employers'  Liability  Act — see  notes  to 
Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 
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ana  ft  P.  R.  Co.)  234  U.  S.  1,  68  L.  ed. 
1185,  34  Sup.  Ct.  Rep.  741. 

The  transportation  of  the  poles  and 
piling  over  defendants'  railroad  was  in- 
terstate commerce. 

Tap  Line  Cases,  supra;  Diamond 
Match  Co.  V.  Ontonagon,  183  U.  S.  92, 
47  L.  ed.  398,  23  Sup.  Ct.  Rep.  266;  Du- 
luth  Superior  Mill.  Co.  v.  Northern  P.  R. 
Co.  152  Wis.  528,  140  N.  W.  1105. 

Conmierce  among  the  states  consists 
of  intercourse  and  traffic  between  their 
citizens,  and  includes  the  transportation 
of  persons  and  property,  and  the  naviga- 
tion of  public  waters  for  that  purpose, 
as  well  as  the  purchase,  sale,  and  ex- 
change of  commodities. 

Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826. 

The  commerce  on  defendants'  railway 
from  Bryant  to  Ebey  Slough  was  part 
of  the  interstate  transit. 

Southern  P.  Terminal  Co.  v.  Inter- 
state Commerce  Commission,  219  U.  S. 
498,  55  L.  ed.  310,  31  Sup.  Ct.  Rep.  279 ; 
Texas  ft  N.  0.  R.  Co.  v.  Sabine  Tram  Co. 
227  U.  S.  112,  57  L.  ed.  442,  33  Sup.  Ct. 
Rep.  229;  Railroad  Commission  ▼. 
Worthington,  225  U.  S.  101,  56  L.  ed. 
1004,  32  Sup.  Ct.  Rep.  653;  Tap  Line 
Cases  (United  States  v.  Louisiana  ft  P. 
R.  Co.)  234  U.  S.  1,  58  L.  ed.  1185,  34 
Sup.  Ct.  Rep.  741;  Colasurdo  v.  Central 
R.  Co.  180  Fed.  832, 113  C.  C.  A.  379, 192 
Fed.  901 ;  The  Daniel  Ball,  10  Wall.  557, 
19  L.  ed.  999;  Pipe  Lane  Cases  (United 
States  v.  Ohio  Oil  Co.)  234  U.  S.  548,  58 
L.  ed.  1459,  34  Sup.  Ct.  Rep.  956;  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Fort  Grain  Co.  — 
Tex.  Civ.  App.  — ,  72  S.  W.  419,  73  S. 
W.  845:  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  248,  58  L.  ed.  591,  34  Sup. 
Ct.  Rep.  305,  Ann.  Cas.  1914C,  159,  9 
N.  C.  C.  A.  109;  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U.  S. 
452,  54  L.  ed.  280,  30  Sup.  Ct.  Rep.  155, 
Johnson  v.  Southern  P.  Co.  196  U.  S.  21, 
49  L.  ed.  371,  25  Sup.  Ct.  Rep.  158,  17 
Am.  N^.  Rep.  412;  Northern  P.  R.  Co. 
V.  Maerkl,  117  C.  C.  A.  237, 198  Fed.  1; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Texas,  204  U. 
S.  403,  51  L.  ed.  540,  27  Sup.  Ct.  Rep. 
360;  Duluth-Superior  Mill.  Co.  v.  North- 
em  P.  R.  Co.  152  Wis.  528,  140  N.  W. 
1105;  United  States  v.  Union  Stock 
Yard  ft  Transit  Co.  226  U.  S.  286,  57 
L  ed.  226,  33  Sup.  Ct.  Rep.  83;  Second 
Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  ft  H.  R.  Co.)  223  U.  S. 
1,  56  L.  ed.  327,  .38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Pennsylvania  R.  Co.  v.  Sonman  Coal  Co. 
242  U.  S.  120,  ante,  188,  37  Sup.  Ct.  Rep. 
ei  li.  ed. 


46,  Swift  ft  Co.  V.  United  States,  196  U. 
8.  375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep. 
276;  niinois  C.  R.  Co.  v.  De  Fuentes,  236 
U.  S.  157,  163,  59  L.  ed.  517,  519,  P.U.R. 
1915A,  840,  35  Sup.  Ct.  Rep.  275;  Penn- 
sylvania R.  Co.  V.  Clark  Bros.  Coal  Min. 
Co.  238  U.  S.  456,  465,  466,  59  L.  ed. 
1406,  1410,  1411,  35  Sup.  Ct.  Rep.  896. 

The  Federal,  not  the  state,  Act,  ap- 
plies in  this  case. 

St.  Louis  I.  M.  ft  S.  R.  Co.  v.  Hester- 
ly,  228  U.  S.  702,  57  L.  ed.  1031,  33  Sup. 
Ct  Rep.  703. 

Mr.  E.  0.  Hughes  argued  the  cause, 
and,  with  Messrs.  Maurice  McMicken, 
Otto  B.  Rupp,  and  H.  J.  Ramsey,  filed 
a  brief  for  defendants  in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  suit  was  brought  under  the  Em- 
ployers' Liability  Act  to  recover  dam- 
ages resulting  from  injuries  suffered  by 
Nordgard  while  in  the  employ  of  the  de- 
fendant railway  company.  The  trial 
court  directed  a  verdict  for  the  defend- 
ants on  the  ground  that  there  was  no 
evidence  tending  to  show  that  the  de- 
fendants and  Nordgard  were  engaged  at 
the  time  of  the  accident  in  intersUte  or 
foreign  commerce,  and  the  case  is  here 
on  writ  of  error  to  secure  a  reversal 
of  the  action  of  the  court  below,  af- 
firming the  judgment  entered  by  the 
trial  court,  dismissing  the  suit  134  C. 
C.  A.  415,  218  Fed.  737. 

These  are  the  facts:  The  defendant 
Stimson  Mill  Company  [88]  was  en- 
gaged in  the  logging  and  lumber  business 
and  carried  its  logs  on  its  own  logging 
railroad,  the  Marysville  ft  Northern 
Railway,  from  timber  land  owned  by  it 
in  Washington  to  a  point  near  Marys- 
ville in  that  state,  where  they  were 
dumped  into  the  waters  of  Puget  Sound. 
Part  of  the  logs  were  thereafter  sold  to 
mills  located  on  the  Sound  and  the  bal- 
ance were  rafted  and  taken  by  tu?s  to 
the  Stimson  Company's  mills  at  Ballard, 
Washington,  where  they  were  manufac- 
tured into  timber,  which  was  thereafter 
sold,  about  20  per  cent  in  local  markets 
and  the  remainder  in  other  states  and 
countries.  The  logs  which  were  sold 
after  they  had  been  carried  to  tidewater 
by  the  railroad  were  towed  away  by  the 
purchasers  to  their  mills  or  places  for 
storaee,  and  part  of  them  were  subse- 
quently resold  for  piling  or  poles  to  pur- 
chasers both  within  and  without  the 
state.  Nordgard  was  a  brakeman  on  the 
logeing  railroad,  and  suffered  the  in- 
juries for  which  he  sued  while  engaged 
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in  unloading  logs  from  the  cars  at  tide- 
water. 

The  conclusion  of  the  court  helow 
that,  under  these  facts,  the  defendants 
were  not  engaged  in  interstate  or  foreign 
commerce  when  the  injuries  were  suf- 
fered, was  based  upon  the  decisions  in 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  715, 
6  Sup.  Ct.  Rep.  475,  and  The  Daniel  Ball, 
10  Wall.  557,  19  L.  ed.  999,  from  which 
the  following  quotations  were  made: 

''When  the  products  of  the  farm  or 
the  forest  are  collected  and  brought  in 
from  the  surrounding  country  to  a  town 
or  station  serving  as  an  entrepot  for  that 
particular  region,  whether  on  a  river  or 
a  line  of  railroad,  such  products  are  not 
yet  exports,  nor  are  they  in  process  of 
exportation,  nor  is  exportation  b^un 
until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the 
state  to  the  state  of  their  destination,  or 
have  started  on  their  ultimate  passage 
to  that  state."    116  U.  S.  625. 

''But  this  movement  [that  is,  interstate 
commerce  movement]  does  not  begin  un- 
til the  articles  have  been  [89]  shipped 
or  started  for  transportation  from  the 
one  state  to  the  other.  The  carrying  of 
them  in  carts  or  other  vehicles,  or  even 
floating  them,  to  the  depot  where  the 
journey  is  to  commence,  is  no  part  of 
that  journey.  .  .  .  Until  actually 
launched  on  its  way  to  another  state, 
or  committed  to  a  common  carrier  for 
transportation  to  such  state,  its  destina- 
tion is  not  fixed  and  certain.  It  may  be 
sold  or  otherwise  disposed  of  within  the 
state,  and  never  put  in  course  of  trans- 
portation out  of  the  state."  10  Wall. 
565. 

After  pointing  out  that  these  rulings 
had  not  been  modified,  but,  on  the  con- 
trary, had  been  reaffirmed  by  the  subse- 
quent cases  relied  upon  by  the  plaintiff 
in  error  (Texas  &  N.  0.  R.  Co.  v.  Sabine 
Tram  Co.  227  U.  S.  Ill,  57  L.  ed.  442, 
33  Sup.  Ct.  Rep.  229;  Railroad  Commis- 
sion V.  Texas  &  P.  R.  Co.  229  U.  S.  336, 
57  L.  ed.  1215,  33  Sup.  Ct.  Rep.  837; 
Southern  P.  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498, 
55  L.  ed.  310,  31  Sup.  Ct.  Rep.  279; 
Railroad  Commission  v.  Worthington, 
225  U.  S.  101,  56  L.  ed.  1004,  32  Sup.  Ct. 
Rep.  653),  the  court  said: 

"In  the  case  at  bar  there  was  no  in- 
itial shipment  of  the  goods.  The  trans- 
portation of  the  poles  from  the  forest  in 
which  they  were  cut  to  tidewater,  where 
they  were  sold,  was  not  a  shipment. 
There  was  no  contract  of  carriage ;  there 
was  no  bill  of  lading;  there  was  no  con- 
signor or  consignee.    The  goods  were  not 
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committed  to  a  carrier.  The  defendant 
Mill  Company  simply  carried  over  its 
own  road,  on  its  own  cars,  its  own  goods 
to  a  market  where  it  sold  and  delivered 
them.  It  had  no  concern  with  the  subse- 
quent disposition  of  them.  It  was  under 
no  obligation  to  deliver  them  to  another 
carrier,  and  no  other  carrier  was  under 
obligation  to  receive  them  or  carry  them 
further.  The  selling  of  the  poles  after 
the  first  sale  by  the  Mill  Company,  or 
whether  they  were  going  outside  of  the 
state,  depended  upon  chance  or  the  ex- 
igencies of  trade.  The  movement  of  the 
poles  did  not  become  interstate  com- 
merce until,  by  the  act  of  the  purchasers 
thereof,  the  [40]  poles  were  started  on 
their  way  to  their  destination  in  another 
state  or  country.  The  beginning  of  the 
transit  which  constitutes  interstate  com- 
merce 'is  defined  in  Coe  v.  Errol  to  be 
the  point  of  time  that  an  article  is  com- 
mitted to  a  carrier  for  transportation  to 
the  state  of  its  destination,  or  started 
on  its  ultimate  passage.' "  General  Oil 
Co.  V.  Crain,  209  U.  S.  211,  229,  52  L.  ed. 
754,  764,  28  Sup.  Ct.  Rep.  475.'' 

The  conclusion  of  the  court  below  that 
the  defendants  were  not  engaged  in  in- 
terstate or  foreign  commerce  when  the 
accident  occurred  is,  we  think,  elearlv 
demonstrated  by  the  reasoning  by  which 
it  sustained  its  conclusion  and  the  au- 
thorities upon  which  it  relied  as  above 
stated,  and  its  judgment  should  be  af- 
firmed. 

Before  concluding  we  observe  that,  in 
view  of  the  stipulation  of  the  parties  in 
the  court  below,  agreeing  to  the  substi- 
tution as  plaintiff  in  error  of  the  admin- 
istrator of  Nordgard,  who  died  while  the 
cause  was  there  pending,  the  motion  to 
dismiss  on  the  ground  that  the  writ  of 
error  was  wrongfully  allowed,  and  that 
the  administrator  is  not  a  proper  party, 
is  based  upon  a  mere  irregularity  which 
was  waived. 

Affirmed. 


AUGUST  BAY,  Plff.  in  Err. 


v. 


MERRILL  &  RING  LOGGING  COMPANY. 

(  See  S.  C.  Reporter's  cd.  40-43.) 

Master  and  servant  —  employers*  lia- 
bility —  when  employer  Is  engaged  In 
Interstate  commerce  —  logging  rail- 
road. 

A  logging  railrond  over  which  its 
owner  carries  its  own  logs  in  its  own  cars 
from  its  own  limber  land  within  the  state 
to  a  tidewater  point,  also  within  the  state, 
where  such  logs  are  dumped  into  the  water 
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and  sold,  some  of  them  goin^  to  points  out- 
side the  state,  is  not  engaged  in  interstate 
commerce  within  the  meaning  of  the  Em- 
ployers' LJability  Act  of  April  22,  1008  (35 
Stat  at  L.  ery,  chap.  140,  Comp.  SUt.  1913, 
§  8657),  and  hence  an  injured  employee  on 
such  railroad  cannot  maiiituin  an  action 
under  that  act. 

[For   other   cases,   see   Master   and    Servant, 
II.  a.  in  Digest  Sup.  Ct.  1908.] 

[No.  165.] 

Argued  January  30  and  31,  1917.    Decided 

Idarch  6,  1917. 

IN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
for  the  Western  District  of  Washington, 
dismissing  a  suit  brought  under  the  Fed- 
eral Employers'  Liability  Act.    Affirmed. 

See  same  case  below.  136  C.  C.  A.  277, 
220  Fed.  295. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Oasey  argued  the  cause, 
and,  with  Messrs.  George  F.  Hannan  and 
Charles  R.  Pierce,  filed  a  brief  for  plain- 
tiff in  error: 

Defendant's  railroad  is  a  common  car- 
rier. 

United  States  y.  Union  Stock  Yard  & 
Transit  Co.  226  U.  S.  286,  57  L.  ed.  226, 
33  Sup.  Ct.  Rep.  S3;  Winona  &  St.  P.  R. 
Co.  V.  Blake,  94  U.  S.  179,  24  L.  ed.  99; 
State  ex  rel.  Clark  y.  Superior  Ct.  62 
Wash.  612,  114  Pac.  444;  State  ex  rel. 
Wilson  V.  Superior  Ct.  47  Wash.  401,  92 
Pac.  269;  State  ex  rel.  Burrows  v.  Su- 
perior Ct.  48  Wash.  277, 17  L.R.A.(N.S.) 
1006, 125  Am.  St.  Rep.  927,  93  Pac.  423; 
State  ex  rel.  Mcintosh  y.  Superior  Ct. 
56  Wash.  214,  106  Pac.  637;  Old  Colony 
Trust  Co.  y.  Omaha,  230  U.  S.  100,  57 
L.  ed.  1410,  33  Sup.  Ct.  Rep.  967;  Col- 
asnrdo  y.  Central  R.  Co.  180  Fed.  832; 
Tap  Line  Cases  (United  States  y.  Louisi- 
ana &  P.  R.  Co.)  234  U.  S.  1,  58  L.  ed. 
1185,  34  Sup.  Ct.  Rep.  741. 

Defendant's  railroad  was  engaged  in 
interstate  commerce  while  haulwg  these 
poles  to  Puget  Sound. 

United  States  v.  Colorado  &  N.  W.  R. 
Co.  15  L.R.A.(N.S.)  167,  85  C.  C.  A.  27, 
167  Fed.  321,  13  Ann.  Cas.  893;  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L. 
ed.  238;  Gibbons  v.  Ogden,  9  Wheat.  189, 
6  L.  ed.  68;  McCall  v.  California,  136  U. 

Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  y.  Oregon  R.  &  Nay.  Co.  47 
L.R.A.(N.S.)  38,  and  Seaboard  Air  Line 

R.  Co.  y.  Horton,  LJLA!.iei5C,  47. 
61  L.  ed. 


S.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881;  Bennett  v. 
American  Exp.  Co.  83  Me.  236, 13  L.R.A. 
33,  23  Am.  St.  Rep.  774,  22  Atl.  159; 
Texas  &  N.  0.  R.  Co.  v.  Sabine  Tram  Co. 
227  U.  S.  112,  57  L.  ed.  442,  33  Sup.  Ct. 
Rep.  220;  Railroad  Commission  y.  Texas 
&  P.  R.  Co.  229  U.  S.  336,  57  L.  ed.  1215, 
33  Sup.  Ct.  Rep.  837;  North  Carolina 
R.  Co.  V.  Zachary,  232  U.  S.  248,  58  L. 
ed.  591,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  9  N.  C.  C.  A.  109;  Railroad 
Commission  y.  Worthington,  226  U.  S. 
101,  56  L.  ed.  1004,  32  Sup.  Ct.  Rep.  653 ; 
Pedersen  y.  Delaware  L.  &  W.  R.  Co.  229 
U.  S.  146,  57  L.  ed.  1126,  33  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914C,  163,  3  N.  C.  C.  A. 
779;  Southern  P.  Terminal  Co.  v.  Inter- 
state Commerce  Commission.  219  U.  S. 
498,  55  L.  ed.  310,  31  Sup.  Cft  Rep.  279. 

The  Federal  act  applies. 

Brown  y.  Marviand,  12  Wheat.  419, 
448,  6  L.  ed.  678,  689 ;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Hesterly,  228  U.  S.  702,  57 
L.  ed.  1031,  33  Sup.  Ct.  Rep.  703;  Mis- 
souri, K.  &  T.  R.  Co.  y.  Wulf,  226  U.  S. 
570,  57  L.  ed.  356,  33  Sup.  Ct.  Rep.  136, 
Ann.  Cas.  1914B,  134. 

Messrs.  John  T.  Casey  and  Charles  R. 
Pierce  also  filed  a  brief  for  plaintiff  in 
error: 

There  is  ample  testimony  in  the  record 
for  a  jury  to  find  that  both  logs  and 
poles  moved  in  interstate  commerce. 

New  York  C.  &  H.  R.  R.  Co.  v.  Carr, 
238  U.  S.  260,  59  L.  ed.  1298,  35  Sup.  Ct. 
Rep.  780,  9  N.  C.  C.  A.  1 ;  Seaboard  Air 
Line  R.  Co.  y.  Koennecke,  239  U.  S.  352, 
60  L.  ed.  324,  36  Sup.  a.  Rep.  126, 11  N. 
C.  C.  A.  165;  North  Carolina  R.  Co.  y. 
Zachary,  232  U.  S.  248,  58  L.  ed.  591, 
34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C;  A.  109;  Louisville  &  N. 
R.  Co.  y.  Parker,  242  U.  S.  13,  ante,  119, 
37  Sup.  Ct.  Rep.  4;  Southern  R.  Co.  v. 
United  States,  222  U.  S.  20,  56  L.  ed.  72, 
32  Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  822; 
Tap  Line  Cases  (United  States  v.  Louisi- 
ana &  P.  R.  Co.)  234  U.  S.  1,  68  L.  ed. 
1186,  34  Sup.  Ct.  Rep.  741. 

Transportation,  to  be  interstate  com- 
merce, is  not  necessarily  continuous,  or 
by  one  carrier  alone. 

The  Daniel  Ball,  10  WalL  557,  19  L. 
ed.  999. 

Mr.  E.  0.  Hnghes  argued  the  cause, 
and,  with  Messrs.  Maurice  McMicken, 
Otto  B.  Rupp,  and  H.  J.  Ramsey,  filed  a 
brief  for  defendant  in  error: 

The  status  of  a  railroad  such  as  this 
one  is  fixed  by  the  real  and  actual  scope 
of  its  operations;  and  the  fact  that  it 
has  reserved  and  unexercised  powers  of 
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a  common  carrier  will  not  make  it  such 
when  it  is  acting  outside  the  scope  of 
the  duty  of  a  common  carrier. 

Santa  Fe,  P.  &  P.  R.  Co.  v.  Grant 
Bros.  Cbnstr.  Co.  228  U.  S.  177,  57  L.  ed. 
787,  33  Sup.  Ct.  Rep.  474;  Shade  v. 
Northern  P.  R.  Co.  206  Fed.  353;  Wade 
V.  Lutcher  &  M.  Cypress  Lumber  Co.  33 
L.R.A.  255,  20  C.  C.  A.  515,  41  U.  S.  App. 
45,  74  Fed.  517. 

It  is,  of  course,  well  settled  that  the 
transportation  of  the  commodities  of 
commerce  is  itself  commerce;  but  to  con- 
stitute transportation  interstate  com- 
merce, the  particular  act  of  transporta- 
tion must  be  one  link  in  a  continuous 
and  final  journey  out  of  the  state. 

The  Daniel  Ball,  10  WaU.  557,  19  L. 
ed.  999;  Coe  v.  Errol,  116  U.  S.  517,  29 
L.  ed.  715,  6  Sup.  Ct.  Rep.  475;  Dia- 
mond Match  Co.  V.  Ontonagon,  188  U. 
S;  82,  47  L.  ed.  394,  23  Sup.  Ct.  Rep. 
266;  Kelley  v.  Rhoads,  188  U.  S.  1,  47 
L.  ed.  359,  23  Sup.  Ct.  Rep.  259;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Texas,  204  U.  S. 
403,  51  L.  ed.  540,  27  Sup.  Ct.  Rep.  360 ; 
General  Oil  Co.  v.  Crain,  209  U.  S.  211, 
52  L.  ed.  754,  28  Sup.  Ct.  Rep.  475;  Ba- 
con V.  Illinois,  227  U.  S.  504,  57  L.  ed. 
615,  33  Sup.  Ct.  Rep.  299 ;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Iowa,  233  U.  S.  334,  68 
L.  ed.  988,  34  Sup.  Ct.  Rep.  592;  Shanks 
V.  Delaware,  L.  &  W.  R.  Co.  239  U.  S. 
556,  558,  60  L.  ed.  436,  438,  L.R.A. 
1916C,  797,  36  Sup.  Ct.  Rep.  188;  Chica- 
go, B.  &  Q.  R.  Co.  V.  Harrington,  241  U. 
S.  177,  60  L.  ed.  941,  36  Sup.  Ct.  Rep. 
517,  11  N.  C.  C.  A.  992. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  case  is  controlled  by  the  decision 
in  McCluskey  v.  Marysville  &  N.  R.  Co. 
just  decided  (243  U.  S.  36,  ante,  578,  37 
Sup.  Ct.  Rep.  374).  As  in  that  case,  the 
suit  was  brought  under  the  Federal  Em- 
ployers' Liability  Act  to  recover  damages 
for  injuries  suffered  while  Bay,  the  plain- 
tiff in  error,  was  employed  by  the  de- 
fendant on  its  logging  railroad.  The 
accident  which  gave  rise  to  his  injuries 
occurred  while  he  was  engaged  in  load- 
ing on  a  fiat  car  on  defendant's  timber 
land,  logs  which  had  been  cut  for  car- 
riage on  the  railroad  to  tidewater  at  Pu- 
get  Sound.  The  case  was  tried  by  the 
same  court  which  heard  the  McCluskey 
Case,  there  was  a  directed  verdict  for  the 
defendant  on  the  ground  that  the  com- 
pany was  not  engaged  in  interstate  or 
foreign  commerce  when  the  accident  oc- 
curred, and  the  judgment  thereupon  en- 
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tered  dismissing  the  suit  was  affirmed  by 
the  court  below  on  the  authority  of  the 
McCluskey  Case,  136  C.  C.  A.  277,  220 
Fed.  295. 

[42]  The  facts  were  thus  stated  by 
the  court  below: 

''The  Logging  Company  owned  exten- 
sive tracks  of  timber  in  Snohomish 
county,  Washington,  and  was  engaged 
solely  in  cutting  logs  on  its  own  lands 
and  hauling  them  over  its  own  road  to 
the  waters  of  Puget  Sound,  where  it 
dumped  them  from  the  cars  into  a  boom. 
At  that  point  it  sold  the  logs  to  purchas- 
ers who  paid  for  them  there,  and  there 
took  possession  of  them  and  towed  them 
away  by  tugs.  The  most  of  the  logs  were 
sold  to  near-by  mills  on  the  Sound,  which 
were  engaged  in  the  manufacture  of 
lumber,  and  this  lumber,  when  manufac- 
tured, was  for  the  most  part  ultimately 
disposed  and  shipped  to  points  outside  of 
the  state  of  Washington.  In  addition 
to  these  transactions  in  logs,  the  Logging 
Company  had  at  times  taken  out  some 
poles,  which  also  it  sold  and  delivered  at 
its  boom  to  the  National  Pole  Company, 
a  purchaser  which  did  business  at  Ever- 
ett, and  which  bought  and  paid  for  the 
poles  after  they  were  delivered  in  the 
water,  and  thereafter  sold  them  for  ship- 
ment to  California.  The  road  is  a  stand- 
ard gauge  logging  railroad,  and  is 
operated  as  a  part  of  the  logging  busi- 
ness of  the  defendant  in  error,  and 
is  connected  by  switches  with  the  Great 
Northern  and  the  Interurban  roads;  but 
those  connections  are  used  only  for  the 
purpose  of  bringing  supplies  to  the  com- 
pany's logging  camps.  No  logs  or  timber 
of  any  kind  were  at  any  time  transferred 
to  these  other  roads.  One  shipment  of 
steel  rails  had  gone  over  the  logging  road 
for  the  Interurban  at  the  time  when  the 
latter  was  constructing  its  road.  For 
that  service  the  actual  expense  of 
operating  the.  locomotive  was  the  only 
charge  made,  and  the  Interurban  as- 
sumed all  liability  on  account  of  acci- 
dents occurring  in  the  transportation." 

As  these  facts  are  not  substantially 
different  from  those  presented  in  the  Mc- 
Cluskey Case,  it  follows  that  the  reason- 
ing and  authorities  by  which  the  court 
below  sustained  its  ruling  in  that  case 
also  demonstrate  the  correctness  of  its 
[48]  conclusion  that  in  this  case,  at  the 
time  the  'injuries  were  suffered,  the  de- 
fendant was  not  engaged  in  interstate  or 
foreign  commerce. 

Affirmed. 

248  U.  8. 
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HAVMOND  t.  CHICAGO,  M.  ft  ST.  P.  B.  00. 


WILLIAM  RAYMOND,  Plff.  in  Err., 

V. 

CHICAGO,   MILWAUKEE,   k   8T.    PAUL 
RAILWAY  COMPANY. 

(See  8.  C.  Reporter't  ed.  43-45.) 

Master  and  servant  —  employers*  lia- 
bility —  when  servant  Is  engaged  In 
interstate  oommeree. 

1.  Ad  employee  of  an  interstate  rail- 
way company  who  was  engaged  in  the  work 
of  cutting  a  tunnel  was  not  then  employed 
in  interstate  commerce  within  the  meaning 
of  the  Federal  Employers'  Liability  Act  of 
April  22,  1008  (35  SUt.  at  L.  65,  chi4>. 
14»,  V.  B.  Comp.  SUt  1918,  §  8657),  since 
the  tunnel,  being  only  partially  bored,  was 
not  in  use  as  an  instrumentality  of  inter- 
state commerce. 

[For  other  esses,  lee  Master  and  Benrant,  II. 
a,  in  Digest  Sup.  Ct.  1008.] 

Commerce  -»  state  regulation  —  work- 
men's compensation  —  interstate  rail- 
way. 

2.  The  operation  of  a  state  Workmen's 

Compensation  Act  in  the  case  of  an  injured 

railway  employee  is  not  prevented  merely 

because  the  railway  company,  in  a  general 

sense,  may  be  engaged  in  mterstate  o(un- 

merce. 

I  For  other  cases,  see  Commerce,  I.  c,  in  Digest 
8up.  Ct  1008J 

[No.  636.] 

Argued  and  submitted  January  31,   1917. 
Decided  March  6,  1017. 

IN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District 
Court  for  the  Western  District  of  Wash- 
ington in  favor  of  defendant  in  a  per- 
sorjal-iDJury  action.    Affirmed. 

See  same  case  below,  147  C.  C.  A.  245, 
233  Fed.  239. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Oasey  argued  the  cause, 
snd,  with  Mr.  Thomas  J.  Walsh^  filed  a 
brief  for  plaintiff  in  error: 

After  this  court  decided  adversely  the 
First  Employers'  Liability  Cases  (How- 
ard V.  Illinois  C.  R.  Co.)  207  U.  S.  463, 
62  L.  ed.  297,  28  Sup.  Ct.  Rep.  141,  the 
demand  for  protection  to  railroad  em- 
Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 

On  limitation  by  Federal  laws  of  the 
application  of  Workmen's  Compensation 
Statute — see  note  to  Staley  v.  Illinois  C. 
R.  Co.  L.R.A.1916A,  461. 
•1  li.  ed. 


ployees  was  so  great  that  the  present 
law  was  passed  almost  immediately  to 
meet  the  objections  of  that  decision.  It 
is  reasonable  to  assume  that  Congress 
intended  to  include  within  it  and  protect 
all  classes  that  could  be  included,  with- 
out again  overstepping  the  constitution- 
al limitation. 

Colasurdo  v.  Central  B.  Co.  180  Fed. 
832,  affirmed  in  113  C.  C.  A.  379,  192 
Fed.  901;  Pedersen  v.  Delaware,  L.  & 
W.  R.  Co.  229  U.  S.  146,  57  L.  ed.  1125, 
33  Sup.  Ct.  Rep.  648,  Ann.  Caa.  1914C, 
153,  3  N.  C.  C.  A.  779. 

Improvements  and  betterments  to  an 
interstate  railroad  are  within  the  act. 

Pedersen  v.  Delaware,  L.  ft  W.  R.  Co. 
supra;  Darr  v.  Baltimore  ft  0.  R.  Co. 
197  Fed.  665;  Northern  P.  R.  Co.  v. 
Maerkl,  117  C.  C.  A.  237,  198  Fed.  1; 
Eng  V.  Southern  P.  Co.  210  Fed.  92; 
Columbia,  P.  ft  S.  R.  Co.  v.  Sauter,  139 
C.  C.  A.  150,  223  Fed.  604;  Lamphere  v. 
Oregon  R.  ft  Nav.  Co.  47  L.R.A.(N.S.) 
1, 116  C.  C.  A.  156, 196  Fed.  336;  OUver 
V.  Northern  P.  R.  Co.  196  Fed.  432;  San 
Pedro,  L.  A.  ft  S.  L.  R.  Co.  ▼.  Davide, 
127  C.  C.  A.  454,  210  Fed.  870 :  Thomas 
V  Boston  ft  M.  R.  Co.  134  C.  C.  A.  554, 
219  Fed.  180,  8  N.  C.  C.  A.  981;  Johnson 
V.  Great  Northern  R.  Co.  102  C.  C.  A. 
89,  178  Fed.  643;  Zikos  v.  Oregon  R.  ft 
Nav.  Co.  179  Fed.  893;  SUfford  v.  Nor- 
folk ft  W.  R.  Co.  202  Fed.  605. 

The  tunnel  in  question  should  be 
classed  as  an  improvement  and  better^ 
ment  of  defendant's  railroad. 

Second  Employers'  Liability  Cases 
(Moudou  V.  New  York,  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  66  L.  ed.  327,  38  L,R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875. 

Plaintiff  was  employed  in  interstate 
commerce,  or  in  work  connected  there- 
with. 

St.  Louis  S.  F.  ft  T.  R.  Co.  v.  Scale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup. 
Ct.  Rep.  651,  Ann.  Cas.  1914C,  156; 
Northern  P.  R.  Co.  v.  Maerkl,  117  C.  C. 
A.  237, 198  Fed.  1. 

The  purpose  of  Congress  to  protect 
railroad  employees  in  all  departments  or 
divisions  of  interstate  service  being 
plain,  and  improvements  and  better- 
ments to  a  railroad  being  contemplated 
within  the  Liability  Act,  as  a  matter  of 
course  defendant's  tunnel  comes  within 
the  provisions  of  that  act.  If  so,  the 
Federal,  not  the  state,  act  applies. 

Brown  v.  Maryland,  12  Wheat.  419- 
448,  6  L.  ed.  678-688.  See  also  Missouri, 
K.  ft  T.  R.  Co.  V.  Wulf,  226  U.  S.  570,  57 
L.  ed.  355,  33  Sup.  Ct.  Rep.  135,  Ann. 
Cas.  1914B,  134;  St.  Louis,  I.  M.  ft  S.  R. 
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Co.  T.  Hesterly,  228  U.  S.  702,  67  L.  ed. 
1031,  33  Sup.  Ct.  Bep.  703. 

Where  the  state  law  is  absolute  in  its 
terms  and  gives  a  citizen  no  right  of 
ehoice  or  oi  contract,  it  is  unconstitu- 
tional. 

Supreme  Justices  v.  Murray  (Supreme 
Justices  v.  United  States)  9  WalL  274^ 
19  L.  ed.  658. 

The  right  of  trial  b^  jury  in  the  courts 
of  the  United  States  is  expressly  secured 
by  the  7th  Amendment  to  the  Constitu- 
tion. 

Baylis  v.  Travelers  Ins.  Co.  113  U.  S. 
316-321,  28  L.  ed.  989,  990,  6  Sup.  Ct. 
Rep.  494;  American  Pub.  Co.  v.  Fisher, 
166  U.  S.  464,  41  L.  ed.  1079,  17  Sup. 
Ct.  Rep.  618. 

Afr.  Heman  H.  Field  submitted  the 
cause  for  defendant  in  error.  Mr. 
George  W.  Korte  was  on  the  brief: 

This  court  has  made  it  plain  in  the 
Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875,  in  Pedersen  v.  Delaware,  L.  & 
W.  R.  Co.  229  U.  S.  146,  57  L.  ed.  1125, 
33  Sup.  Ct.  Rep.  648,  Ann.  Cos.  1914C, 
153,  3  N.  C.  C.  A.  779,  in  Illinois  C.  R. 
Co.  v.  Beherns,  233  U.  S.  473,  58  L.  ed. 
1051,  34  Sup.  Ct.  Rep.  046,  Ann.  Cas. 
1914C,  163,  10  N.  C.  C.  A.  153,  and  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Harrington, 
241  U.  S.  177,  60  L.  ed.  941,  36  Sup.  Ct. 
Rep.  517,  11  N.  C.  C.  A.  992,  that  a  line 
of  demarcation  must  be  drawn  between 
Federal  and  state  employees  working 
for  interstate  railroads,  and  that  not 
every  employee  hired  by  an  interstate 
railroad  is  performing  a  service  in  inter- 
state commerce. 

In  the  cases  mentioned  the  line  is  dis- 
tinctly drawn  between  the  work  of  con- 
structing instrumentalities  to  be  used  in 
interstate  commerce  and  the  repair  and 
upkeep  of  those  instrumentalities  after 
they  have  been  put  to  actual  use  by  the 
interstate  railroad  for  moving  interstate 
commerce.  Unless  such  division  line  is 
drawn,  the  act  would  embrace  all  the  ac- 
tivities in  any  way  connected  with  trade 
between  the  states,  and  exclude  state 
control  over  matters  purely  domestic  in 
their  nature  (Hooper  v.  California,  155 
U.  S.  648,  655,  39  L.  ed.  297,  300,  5 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207),  and  the  act  would  fall  for  the  rea- 
sons asserted  in  the  First  Employers' 
Liability  Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  52  L.  ed.  297,  28  Sup. 
Ct.  Rep.  141. 

Employees  engaged  in  the  construc- 
tion of  instrumentalities  not  then  in  use 
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are  not  performing  services  in  interstate 
commerce. 

Bravis  v.  Chicago,  M.  &  St.  P.  R.  Co. 
133  C.  C.  A.  328,  217  Fed.  234;  United 
States  V.  Chicago,  M.  &  P.  S.  R.  Co.  219 
Fed.  632;  Alexander  v.  Great  Northern 
R.  Co.  51  Mont  565,  L.R.A.  — ,  — ,  154 
Pac.  914;  Chicago  &  E.  R.  Co.  v.  Steele, 
183  Ind.  444^  108  N.  £.  4;  Killes  v.  Great 
Northern  R.  Co.  —  Wash.  — ,  161  Pac. 
69;  Shanks  v.  Delaware,  L.  &  W.  R.  Co. 
239  U.  S.  556,  60  L.  ed.  436,  L.R.A. 
1916C,  797,  36  Sup.  Ct  Rep.  188;  Dela- 
ware, L.  &  W.  R.  Ck>.  V.  Yurkonis,  238 
U.  S.  439,  59  L.  ed.  1397.  35  Sup.  a. 
Rep.  902;  Illinois  C.  R.  Co.  v.  Rogers, 
136  C.  C.  A.  530,  221  Fed.  52;  Illinois 
C.  R.  Co.  V.  Behrens,  233  U.  S.  473,  478, 
58  L.  ed.  1051,  1055,  34  Sup.  Ct.  Rep. 
646,  Ann.  Cas.  1914C,  163, 10  N.  Q.  C.  A. 
153. 

The  Washington  State  Compensation 
Act  has  been  held  constitutional  by  the 
supreme  court  of  the  state  of  Wash- 
ington. 

State  ex  rel.  Davis-Smith  Co.  v.  Clau- 
sen, 65  Wash.  156,  37  L.R.A.(N.S.)  466, 
117  Pac.  1101,  2  N.  C.  C.  A.  823,  3  N.  C. 
C.  A.  599;  State  ex  rel.  Pratt  v.  Seattle, 
73  Wash.  396,  132  Pac.  45;  State  v. 
Mountain  Timber  Co.  75  Wash.  581, 
L.R.A.1917D,  10,  135  Pac.  645,  4  N.  C. 
C.  A.  811 ;  Peet  v.  Mills,  76  Wash.  437, 
L.R.A.1916A,  358,  136  Pac.  685,  Ann. 
Cas.  1915D,  154,  4  N.  C.  C.  A.  786. 

The  claim  made  that  by  the  Washing- 
ton State  Compensation  Act  plaintiff  in 
error  has  been  deprived  of  his  right  of 
trial  by  jury  has  been  finally  disposed  of 
as  not  sound  in  the  cases  of  Minneapo- 
lis &  St.  L.  R.  Co.  V.  Bombolis,  241  U.  S. 
211,  60  L.  ed.  961,  L.R.A.1917A,  86,  36 
Sup.  Ct.  Rep.  595,  Ann.  Cas.  1916E,  6ti6; 
Central  Vermont  R.  Co.  v.  White,  238 
U.  S.  507,  59  L.  ed.  1433,  35  Sup.  Ct. 
Rep.  865,  9  N.  C.  C.  A.  265;  Norfolk 
Southern  R.  Co.  v.  Ferebee,  238  U.  S. 
269,  59  L.  ed.  1303,  35  Sup.  Ct  Rep.  781. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Raymond,  the  plaintiff  in  error,  sued 
the  railway  company,  a  foreign  corpo- 
ration doing  business  in  Washington,  to 
recover  damages  resulting  from  injuries 
sustained  by  him  while  in  its  employ. 
The  petition  alleged  that  the  defendant 
operated  an  interstate  commerce  rail- 
road between  Chicago  and  Seattle,  and 
that,  for  the  purpose  of  shortening  its 
main  line  and  making  more  efficient  and 
expeditious  its  freight  and  passenger 
service,  was  engaged  in  cutting  a  tun- 
nel through  the  mountain  between  Hor- 
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rick's  Spur  and'Rockdalei  in  Washing- 
ton. It  was  averred  that  plaintiff  was 
employed  by  the  defendant  in  the  tunnel 
as  a  laborer,  and  that,  while  he  was  at 
work,  his  pick  struck  a  charge  of  dyna- 
mite which,  through  the  defendant's 
negligence,  had  not  been  removed,  and 
that  from  the  explosion  which  followed 
he  had  sustained  serious  injuries. 

The  defendant's  answer  contained  a 
general  denial  and  alleged  that  at  the 
time  and  place  of  th^  accident  the  rail- 
road and  Kaymond  were  not  engaged  in 
interstate  commerce,  since  the  tunnel 
was  only  partially  bored,  and  hence  not 
in  use  as  an  instrumentality  of  inter- 
state commerce.  It  was  further  alleged 
that  the  court  was  without  jurisdiction 
to  hear  the  cause  because  of  the  pro- 
visions of  the  Washington  .  Workmen's 
Compensation  Act  (Laws  1911,  chap. 
74),  with  whose  requirements  the  defend- 
ant had  fully  complied.  The  reply  of 
the  plaintiff  admitted  the  facts  alleged 
in  the  answer,  but  denied  that  they  con- 
stituted defenses  to  the  action. 

The  trial  court  entered  a  judgment  for 
the  defendant  on  the  pleadings,  and  this 
writ  of  error  is  prosecuted  to  a  [45] 
judgment  of  the  court  below,  affirming 
such  action.  147  C.  C.  A.  246,  233  Fed. 
239. 

Considering  the  suit  as  based  upon  the 
Federal  Employers'  Liability  Act,  it  is 
certain,  under  recent  decisions  of  this 
court,  whatever  doubt  may  have  existed 
in  the  minds  of  some  at  the  time  the 
judgment  below  was  rendered,  that,  un- 
der the  facts  as  alleged,  Raymond  and 
the  railway  company  were  not  engaged 
in  interstate  commerce  at  the  time  the 
injuries  were  suffered,  and  consequently 
no  cause  of  action  was  alleged  under  the 
act.  Delaware,  L.  &  W.  R.  Co.  v.  Tur- 
konis,  238  U.  S.  439,  59  L.  ed.  1397,  35 
Sup.  Ct.  Rep.  902;  Chicago,  B.  ft  Q.  R. 
Co.  V.  Harrington,  241  U.  S.  177,  60  L. 
ed.  941,  36  Sup.  Ct.  Rep.  517,  11  N. 
C.  C.  A.  992;  Minneapolis  ft  St  L.  R. 
Co.  V.  Nash,  242  U.  S.  617,  ante,  531, 
37  Sup.  Ct.  Rep.  239. 

It  is  also  certain  that  if  the  petition 
be  treated  as  ailing  a  cause  of  action 
under  the  common  law,  the  court  below 
was  without  authority  to  afford  relief, 
as  that  result  could  only  be  attained  un- 
der the  local  law,  in  accordance  with  the 
provisions  of  the  Washington  Work- 
men's Compensation  Act,  which  has  this 
day  been  decided  to  be  not  repugnant 
to  the  Constitution  of  the  United  States 
(Mountain  Timber  Co.  v.  Washington, 
243  U.  S.  219,  post,  685,  37  Sup.  Ct.  Rep. 

260).  And  this  result  is  controlling  even 
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although  it  be  conceded  that  the  rail- 
road company  was,  in  a  general  sense, 
engaged  in  interstate  commerce,  since 
it  has  been  also  this  day  decided  that 
that  fact  does  not  prevent  the  operation 
of  a  state  Workmen's  Compensation  Act 
(New  York  C.  R.  Co.  v.  White,  243  U. 
S.  188,  post,  667,  37  Sup.  Ct  Rep.  247). 
Affirmed. 


[461  BERNARD  B.  SELLING,  Otto  Kireh- 
ner,  Henry  M.  Campbell,  Clarence  A. 
Lightner,  and  Sidney  T.  Miller,  a  Special 
Committee  Appointed  by  the  Association 
of  the  Bar  of  the  City  ol  Detroit,  Peti- 
tioners, 

V. 

GEORGE  W.  RADFORD. 

(See  S.  C.  Reporter's  ed.  46-62.) 

Attorneys  -~  disbarment  -~  loss  of  char- 
acter. 

1.  The  loss  by  a  member  of  the  Bar  of 
the  Supreme  Court  of  the  United  States 
of  his  fair  private  and  professional  char- 
acter by  wrongful  personal  and  professional 
conduct,  no  matter  where  committed,  fur- 
nishes adequate  reason  for  taking  away  his 
right  to  continue  to  be  a  member  of  such 
Bar  in  good  standing. 

[For  other  cases,  see  Attorneys,  I.  b,  la  Di- 
gest Sup.  Ct.  1008.] 

Attorneys  —  disbarment  —  loss  of  diar- 
acter  —  effect  of  disbarment  by  state 
oonrt. 

2.  The  want  of  fair  private  and  pro- 
fessional character  in  a  member  of  the  Bar 
of  the  Supreme  Court  of  the  United  States, 
inherently  arising  as  the  result  of  the  act 
of  the  highest  court  of  a  state,  disbarring 
him  from  practising  in  the  courts  of  that 
state,  for  personal  and  professional  miscon- 
duct amounting  to  moral  wrong,  riiould  be 
recognized  by  the  Federal  Supreme  Court 
on  motion  to  disbar  unless,  from  an  intrin- 
sic consideration  of  the  record  of  the  state 
courty  it  appears  (1)  that  the  state  pro- 
cedure, from  want  of  notice  or  opportunity 
to  be  heard,  was  wanting  in  cbie  process, 
or  (2)  that  there  was  sudi  an  mfirmity  of 
proof  as  to  give  rise  to  a  dear  convicftion 
that  the  conclusion  as  to  the  want  of  fair 
private  and  professional  character  should 
not  be  accepted  as  final,  or  (3)  that  some 
other  grave  reason  exists,  impelling  the  con- 
viction that  to  allow  the  natural  conse- 
quences of  the  judgment  to  have  their  ef- 
fect would  conflict  with  the  duty  not  to 

Note. — On  disbarment  of  attorney  in 
one  state,  or  concealment  of  that  fact 
as  ground  for  disbarment  in  another 
state — see  note  to  Re  Mosher,  24  L.B.A. 
(N.S.)  531. 

On  disbarring  an  attorney — see  note 
to  Ex  parte  Bradley.  19  L.  ed.  U.  S.  214. 
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disbar  unless  constrained  to  do  so  by  prin- 
ciples of  rigbt  and  justice. 
[For  other  esses,  see  Attorneys,  I.  b,  In  Di- 
gest Sop.  Ct.  1908.] 

Attorneys  —  disbarment  —  procedure  — 
bearing. 

8.  An  opportunity  should  be  afforded 
to  a  member  of  the  Bar  of  the  Supreme 
Court  of  the  United  States,  where  his  dis- 
barment is  sougbt  on  the  ground  of  a  previ- 
ous disbarment  by  a  state  court,  to  file  the 
record  of  the  state  court,  and  by  printed 
brief,  considering  the  record  intrinsically, 
to  point  out  auT  sround  within  the  limita- 
tions prescribea  by  the  Federal  Supreme 
Court  which  should  prevent  that  court 
from  giving  effect  to  the  finding  of  the  state 
court  establishing  the  want  of  fair  private 
and  professional  character. 
[For  other  cases,  see  Attorneys,  L  b,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.  21,  Original.] 

Submitted    November    20,    1916.     Decided 

March  6,  1917. 

ON  PETITION  to  disbar  a  member  of 
the  Bar  of  the  Supreme  Court  of  the 
United  States  upon  the  ground  of  his 
previous  disbarment  by  a  state  court  for 
personal  and  professional  misconduct. 
Leave  granted  to  respondent  to  file  the 
record  of  the  state  court,  accompanied 
byprinted  brief. 
The  facts  are  stated  in  the  opinion. 

Solicitor  Oeneral  Davis  submitted  the 
cause  for  petitioners. 

Messrs.  ThomM  A.  B.  Waadock  and 
Harrison  Qeer  submitted  the  cause  for 
respondent 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

QeoTge  W.  Radford  was  admitted  to 
practice  in  the  supreme  court  of  the 
state  of  Michigan  on  the  15th  day  of 
June,  1876.  About  ten  years  there- 
after, on  March  18,  1386,  upon  the  rep- 
resentation that  he  had  been  for  the 
three  years  preceding,  a  member  of  the 
Bar  of  the  hiffhest  court  of  the  state  of 
Michigan,  ana  upon  the  further  assur- 
ance, both  conformably  with  rule  2  of 
this  court,  that  his  private  and  profes- 
sional character  appeared  to  be  fair,  he 
was  permitted  to  become  a  member  of 
the  Bar  of  this  court. 

Represented  by  the  Solicitor  Oeneral 
of  the  United  States,  the  petitioners,  as 
a  committee  of  the  Association  of  the 
Bar  of  the  City  of  Detroit,  specially  ap- 
pointed for  that  purpose,  seek  to  procure 
an  order  striking  Radford  from  the  roll 
of  the  members  of  the  Bar  of  this  court 
on  the  ground  of  his  personal  unworth- 
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iness  to  continue  as  a  member  of  such 
Bar.  And,  in  coming  to  consider  their  re- 
quest, we  unselfishly  understand  their 
sense  of  pain  at  bein^  called  on  to  dis- 
charge the  duty  which  they  perform. 
The  original  petition  filed  for  that  pur- 
pose alleged  that  in  a  suit  brought  in  a 
designated  court  of  original  jurisdic- 
tion in  Michigan  for  the  purpose  of  dis- 
barring Radford  for  professional  mis- 
conduct amounting  to  moral  wrong,  he 
had,  after  notice  and  full  hearing,  been 
found  to  have  committed  the  wrongful 
acts  complained  of,  and  had  been  dis- 
barred, and  that  such  judgment  had  been 
approved  by  [48]  the  supreme  court  of 
Michigan  in  a  proceeding  by  certiorari 
taken  to  consider  the  same.  Annexed  to 
the  petition  was  a  copy  of  the  opinion 
and  order  of  disbarment  entered  by  the 
court  of  original  jurisdiction,  as  well  as 
a  copy  of  the  opinion  and  order  of  the 
supreme  court  of  the  state  in  the  cer« 
tiorari  proceeding,  the  same  being  re« 
ported  in  168  Mich.  474,  334  N.  W.  472. 

It  was  alleged  in  the  petition  that,  not- 
withstanding the  fact  that  Radford  had, 
by  the  final  action  of  the  supreme  court 
of  the  state  of  Michigan,  been  stricken 
from  the  rolls  of  the  courts  in  that  state 
for  the  reasons  previously  stated,  he  had 
continued  in  the  city  of  Detroit  to  hold 
himself  out  as  a  practising  lawyer  en- 
titled to  respect  and  confidence  as  such 
because  of  the  fact  that  he  continued 
to  be  a  member  of  the  Bar  of  this  court, 
unaffected  by  the  order  of  disbarment  by 
the  courts  of  the  state.  After  reciting 
the  unseemly  condition  produced  by 
these  circumstances  and  the  disrespect 
for  the  state  courts  which  was  naturally 
implied,  the  prayer  was  for  a  rule  to 
show  cause  and  for  the  awarding,  on  the 
return  to  such  rule,  of  the  order  of  dis- 
bi^rment  which  was  sought. 

An  answer  was  made  to  the  rule  to 
show  cause  and  a  brief  filed  in  support 
of  the  same,  as  to  which  we  think  it  suf- 
fices to  say  for  our  present  purposes  that 
both  the  answer  and  the  brief  take  a 
much  wider  range  than  is  permissible, 
and  reply  upon  much  that  is  here  irrele- 
vant, not  to  say  in  some  respects  im- 
proper to  be  considered,  as  the  prayer 
for  the  enforcement  of  the  judgment  of 
the  court  of  last  resort  of  Michigan  is 
not  to  be  converted  into  a  trial  of  the 
courts  of  that  state  or  of  the  members  of 
the  Detroit  Bar  Association  on  behalf  of 
which  the  petition  was  filed. 

Beyond  all  question,  when  admission 

to  the  Bar  of  this  court  is  secured,  that 

right  may  not  be  taken  away  except  by 

the  potion  of  this  court.    While  this  is 
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true,  it  is  also  tme  that  the  character 
and  scope  of  the  investigation  to  [49] 
be  made  on  a  prayer  for  disbarment,  be- 
fore sanction  is  given  to  it,  must  de- 
pend upon  the  character  of  the  acts  of 
misconduct  and  wrong  relied  upon,  of 
the  place  of  their  commission,  and  the 
nature  of  the  proof  relied  upon  to  estab- 
lish their  existence. 

While,  moreover,  it  is  true  that  the 
two  conditions — membership  of  the  Bar 
of  the  court  of  last  resort  of  a  state  and 
fair  private  and  professional  character — 
are  prerequisites  to  admission  here,  there 
is  a  wide  difference  in  the  nature  and  ef- 
fect of  the  two  requirements.  This  fol- 
lows, because  the  first,  although  a  pre- 
requisite to  admission  here,  is  ephemeral 
in  its  operation,  since  its  effect  is  ex- 
hausted upon  admission  to  this  Bar 
which  it  has  served  to  secure, — a  result 
which  becomes  manifest  by  the  consid- 
eration that  although  the  membership  of 
the  Bar  of  the  court  of  last  resort  of  a 
state,  after  admission  here,  might  be 
lost  by  change  of  domicil  from  one  state 
to  another,  if  so  provided  by  the  state 
law  or  rule  of  court,  or  by  any  other 
cause  not  involving  un worthiness,  such 
loss  would  be  wholly  negligible  upon  the 
right  to  continue  to  be  a  member  of  the 
Bar  of  this  court.  The  second  exaction, 
on  the  contrary,  is  not  ephemeral,  and 
its  influence  is  not  exhausted  when  the 
admission  based  upon  it  is  secured,  since 
the  continued  possession  of  a  fair  pri- 
vate and  professional  character  is  essen- 
tial to  the  right  to  be  a  member  of  this 
Bar.  It  follows,  therefore,  that  the  per- 
sonality of  the  member  and  these  inher- 
ent and  prerequisite  qualifications  for 
membership  of  this  Bar  are  indivisible; 
that  is,  insepai'able.  They  must,  if  they 
exist,  follow  the  personality  of  one  who 
is  a  member  of  the  Bar,  and  hence  their 
loss  by  wrongful  personal  and  profes- 
sional conduct,  wherever  committed, 
operates  everywhere,  and  must,  in  the 
nature  of  things,  furnish  adequate  rea- 
son in  every  jurisdiction  for  taking 
away  the  right  to  continue  to  be  a  mem- 
ber of  the  Bar  in  good  standing. 

In  the  light  of  these  conclusions,  the 
question  is,  What,  [50]  consistently 
with  the  duty  which  rests  upon  us,  is 
exacted  in  dealing  with  the  situation  now 
presented  T 

In  coming  to  solve  that  question  three 
things  are  patent :  (a)  that  we  have  no 
authority  to  re-examine  or  reverse,  as  a 
reviewing  court,  the  action  of  the  su- 
preme court  of  Michigan  in  disbarring  a 
member  of  the  Bar  of  the  courts  of  that 
state  for  personal  and  professional  mis- 
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conduct;  (b)  that  the  order  of  disbar- 
ment is  not  binding  upon  us  as  the  thing 
adjudged  in  a  technical  sense;  and  (c) 
that  albeit  this  is  the  case,  yet,  as  we  have 
previously  shown,  the  necessary  effect  of 
the  action  of  the  supreme  court  of  Mich- 
igan, as  long  as  it  stands  unreversed, 
unless  for  some  reason  it  is  found  that 
it  ought  not  to  be  accepted  or  given  ef- 
fect to,  has  been  to  absolutely  destroy 
the  condition  of  fair  private  and  profes- 
sional character,  without  the  possession 
of  which  there  could  be  no  possible  right 
to  continue  to  be  a  member  of  this  Bar. 
Meeting  this  situation,  we  are  of  opin- 
ion that,  on  the  case  presented,  our  duty 
is  not  to  review  the  action  of  the  state 
court  of  last  resort, — a  power  which  we 
do  not  possess, — ^but  wholly  to  abdicate 
our  own  functions  by  treating  its  judg- 
ment as  the  thing  adjudged,  excluding  all 
inquiry  on  our  part,  and  yet  not,  in  con- 
sidering the  right  of  one  to  continue  to 
be  a  member  of  the  Bar  of  this  court, 
to  shut  our  eyes  to  the  status,  as  it  were, 
of  unworthiness  to  be  such  a  member 
which  the  judgment  must  be  treated  as 
having  established,  unless  for  some  rea- 
son we  deem  that  consequence  should  not 
now  be  accepted.  In  other  words,  in 
passing  upon  the  question  of  the  right 
to  continue  to  be  a  member  of  the  Bar 
of  this  court,  we  think  we  should  recog- 
nize the  absence  of  fair  private  and  pro- 
fessional character  inherently  arising  as 
the  result  of  the  action  of  the  supreme 
court  of  Michigan  so  far  as  we  are  at 
liberty  to  do  so  consistently  with  the 
duty  resting  upon  us  to  determine  for 
ourselves  the  right  to  continue  to  be  a 
member  of  this  Bar.  That  is  to  say,  we 
are  of  opinion  [51]  that  we  should 
recognize  the  condition  created  by  the 
judgment  of  the  state  court  unless,  from 
an  intrinsic  consideration  of  the  state 
record,  one  or  all  of  the  following  con- 
ditions should  appear:  1.  that  the  state 
procedure,  from  want  of  notice  or  op- 
portunity to  be  heard,  was  wanting  in 
due  process;  2,  that  there  was  such  an 
infirmity  of  proof  as  to  facts  found  to 
have  established  the  want  of  fair  private 
and  professional  character  as  to  give 
rise  to  a  clear  conviction  on  our  part 
that  we  could  not,  consistently  with  our 
duty,  accept  as  final  the  conclusion  on 
that  subject ;  or  3,  that  some  other  grave 
reason  existed  which  should  convince  us 
that  to  allow  the  natural  consequences 
of  the  judgment  to  have  their  effect 
would  conflict  with  the  duty  which  rests 
upon  us  not  to  disbar  except  upon  the 
conviction  that,  under  the  principles  of 
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right  and  justice,  we  were  constrained 
so  to  do. 

In  concluding  that  our  duty  is  to  give 
effect  to  the  finding  of  the  state  court 
establishing  the  want  of  fair  private  and 
professional  character,  subject  to  the 
limitations  stated,  we  confine  ourselves 
to  the  case  before  us,  and  therefore  do 
not  in  the  slightest  d^ree  call  in  ques- 
tion the  ruling  in  Ex  parte  Tillinghast, 
4  Pet.  108,  7  L.  ed.  798,  that  a  mere 
punishment  for  contempt  by  an  inferior 
Federal  court  was  not  a  sufficient  ground 
for  preventing  admission  to  the  Bar  of 
this  court,  there  being  nothing  to  indi- 
cate that  the  action  of  the  inferior  court 
was  based  upon  the  doing  of  acts  which 
inherently  and  necessarily  deprived  the 
applicant  of  the  fair  private  and  profes- 
sional character  essential  to  admission. 

Thus  defining  what  is  open  to  our  con- 
sideration, we  think  we  ought  not  to 
foreclose  the  subject  on  the  answer  made 
to  the  rule  to  show  cause  in  the  pro- 
ceeding which  is  now  before  us,  but  that 
an  opportunity  should  be  afforded  the 
respondent,  confining  himself  to  the 
propositions  stated,  ^  he  is  so  advised, 
to  file  the  record  or  records  of  the  state 
court  within  thirty  days  from  this  date 
with  [52]  permission  by  printed  brief, 
considering  the  record  intrinsically,  to 
point  out  any  ground  within  the  limita- 
tions stated  which  should  prevent  us 
from  giving  effect  to  the  conclusions  es- 
tablished by  the  action  of  the  supreme 
court  of  Michigan  which  is  now  before 
us,  as  we  have  seen,  as  part  of  the  peti- 
tion we  are  now  considering. 

It  is  so  ordered. 


STATE  OF  NEW  MEXICO,  Complainant, 

T. 

FRANKLIN  K.  LANE,  Secretary  of  the 
Interior  of  the  United  States,  and  Clay 
Tallman,  Commissioner  of  the  General 
Land  Office  of  the  United  States. 

(See  S.  C.  Reporter's  cd.  52-58.) 

United  States  —  immnntty  from  enlt  — 
salt  n  sain  St  ofllcerfi. 

The  state  of  New  Mexico  cannot 
maintain  in  the  Supreme  Court  of  the  Unit- 
ed States  a  bill  against  the  Secretary  of  the 

Note. — On  suit  against  Federal  offi- 
cers or  agents  as  suit  against  United 
States — see  note  to  Louisiana  v.  Gar- 
field, 53  L.  ed.  U.  S.  92. 

As  to  suits  against  United  States, 
generally — see  note  to  Beers  t.  Arkan- 
sas, 15  L.  ed.  U.  S.  99L 
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Interior  and  the  Commissioner  of  the  Gen- 
eral Land  Office  to  establish  the  state's 
asserted  title  in  fee  simple  to  certain  lands, 
under  the  School  Land  Grant  Act  of  June 
21,  1898  (30  SUt.  at  L.  484,  chap.  489), 
and  to  restrain  the  Interior  Department 
from  disposing  of  such  lands,  where  there 
is  a  question  involved  as  to  whether  that 
statute  had  the  quality  as  a  grant  of  the 
land  asserted  of  i^  whether  because  of  itself 
or  because  of  its  terms  or  their  prior  con- 
struction and  its  adoption, — indeed,  wheth- 
er there  was  such  a  prior  construction  or 
its  adoption, — and  a  question  of  the  fact 
of  the  character  of  the  land  at  the  time  of 
the  grant,  and  the  evidence  of  it  and  the 
knowledge  of  it,  since  these  are  questions 
of  law  and  fact  upon  which  the  United 
States  would  have  to  be  heard. 
[For  other  cases,  see  United  States,  lY.  b.  In 
DIsest  Sup.  Ct  1908.] 

[No.  20,  OriginaL] 

Submitted  January  8,  1917.    Decided  March 

6,  1917. 

ORIGINAL  BILL  filed  by  the  State  of 
New  Mexico  against  the  Secretary 
of  the  Interior  and  the  Commissioner  of 
the  General  Land  Office  to  establish  the 
state's  asserted  title  to  certain  lands 
under  the  school  land  grant,  and  to  re- 
strain the  Interior  Department  from  dis- 
posing of  such  landa.  Dismissed  for 
want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Mr.  Harrey  M.  Friend  submitted  the 
cause  for  complainant: 

Executive  officers  of  a  state  or  of  the 
United  States  may  be  proceeded  against 
by  mandamus  when  they  refuse  to  exe- 
cute a  ministerial  duty  imposed  upon 
them  by  law,  wherein  no  political  rights 
are  involved  and  wherein  they  are  not 
vested  with  any  further  discretion  in  the 
matter  in  hand. 

Marbury  v.  Madison,  1  Cranchy  137,  2 
L.  ed.  60;  Noble  v.  Union  Biver  Logging 
R:  Co.  147  U.  S.  166,  171.  37  L.  ed.  123, 
125,  13  Sup.  Gt.  Rep.  271;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531, 
541,  23  L.  ed.  623,  628. 

And  such  officers  may  be  proceeded 
against  by  writ  of  injunction  when  they 
are  assuming  to  act  under  an  unconsti- 
tutional statute,  or  are  assuming  to  act 
without  authority  of  law  and  in  viola- 
tion of  the  law,  where  there  is  no  ade- 
quate remedy  at  law,  and  where  the  com- 
plainant will  suffer  irreparable  injury 
thereby,  or  where  an  injunction  is  the 
only  remedy  that  can  be  invoked  to 
avoid  a  multiplicity  of  suits. 

Osbom  V.  Bank  of  United  States,  0 

Wheat  738,  6  L.  ed.  204;  Davis  v.  Gray, 
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16  Wall  203,  21  L.  ed.  447;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531, 
541,  23  L.  ed.  623,  628;  Poindezter  v. 
Greenhow,  114  U.  8.  270,  29  L.  ed.  185, 
5  Sup.  Ct.  Rep.  903,  962;  Allen  v.  Balti- 
more ft  0.  B.  Co.  114  U.  S.  311,  29  L.  ed. 
200,  5  Sup.  Ct.  Bep.  925,  962;  Pennoyer 
V.  McConnaughy,  140  U.  8.  1,  35  L.  ed. 
363,  11  Sup.  Ct.  Bep.  699;  Stanley  v. 
Sehwalby,  147  U.  S.  508,  37  L.  ed.  259, 
13  Sup.  Ct.  Bep.  418;  Tindal  v.  Wesley, 
167  U.  S.  204,  221,  42  L.  ed.  137, 143, 17 
Sup.  Ct.  Bep.  770;  Seott  v.  Donald,  165 
U.  8.  58,  41  L.  ed.  632,  17  Sup.  Ct.  Bep. 
265;  Scott  v.  Donald,  165  U.  8.  107,  41 
L.  ed.  648,  17  Sup.  Ct.  Bep.  262;  Smyth 
V.  Ames,  169  U.  8.  466,  42  L.  ed.  819, 18 
Sup.  Ct.  Bep.  418;  Piout  v.  Starr,  188 
U.  S.  537,  47  L.  ed.  584>  23  Sup.  Ct.  Bep. 
398;  Ex  parte  Toung,  209  U.  8.  123,  52 
L.  ed.  714, 28  Sup.  Ct.  Bep.  441, 13  L.B.A. 
(N.S.)  932, 14  Ann.  Cas.  764. 

The  ease  of  United  States  v.  Lee,  106 
U.  8.  196,  27  L.  ed.  171, 1  Sup.  Ct.  Bep. 
240,  in  many  respects  is  identical  with 
this  case, — ^in  all  respects,  in  fact,  with 
the  exception  that  that  was  an  action  of 
ejectment  against  officers  of  the  United 
States  who  had  no  personal  interest  in 
the  subject-matter  of  the  controversy, 
but  were  in  possession  of  the  property 
simply  as  officers  of  the  United  States, 
under  directions  of  their  superior  officers. 

Li  these  cases  he  is  not  sued  as  an 
officer  of  the  government,  but  as  an  in- 
dividual, and  the  court  is  not  ousted  of 
jurisdiction  because  he  asserts  the  au- 
thority of  such  officer.  To  make  out  that 
defense  he  must  show  that  his  author- 
ity was  sufficient  in  law  to  protect  him. 

Stanley  v.  Sehwalby,  147  U.  8.  508, 
518,  37  L.  ed.  259,  263, 13  Sup.  Ct.  Bep. 
418. 

The  Supreme  Court  has  original  juris- 
diction. 

United  States  v.  Texas,  143  U.  S.  621, 
644,  36  L.  ed.  285,  292,  12  Sup.  Ct.  Bep. 
488;  Wisconsin  v.  Pelican  Ins.  Co.  127 
U.  8.  265,  287,  32  L.  ed.  239,  242,  8  Sup. 
Ct  Bep.  1370;  Minnesota  v.  Hitchcock, 
185  U.  8.  373,  388,  46  L.  ed.  954,  963,  22 
Sup.  Ct.  Bep.  650;  Pennsylvania  v. 
Wheeling  ft  B.  Bridge  Co.  13  How.  518, 
560,  14  L.  ed.  249,  266;  Mississippi  v. 
Johnson,  4  Wall.  475,  501,  18  L.  ed.  437, 
441;  Texas  v.  White,  7  WaU.  700,  719, 
19  L.  ed.  227,  235;  Pennsylvania  v. 
Quicksilver  Min.  Co.  10  Wall.  553,  556, 
19  Lu  ed.  998,  999;  Florida  v.  Anderson, 
91  U.  8.  667,  23  L.  ed.  290;  Cohen  v. 
Virginia,  6  Wheat.  264,  378,  395,  5  L. 
ed.  257,  284,  289. 
•1  Ii.  ed. 


Solicitor  Oeneral  Davis  and  Mr.  8.  W. 
Williams  submitted  the  cause  for  de- 
fendants : 

This  court  has  not  jurisdiction  to  grant 
the  relief  prayed  for  in  the  bill,  because 
the  United  States  is  a  necessary  party. 
Louisiana  v.  Garfield,  211  U.  8.  70,  53 
L.  ed.  92,  29  Sup.  Ct  Bop.  31. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Bill  for  injunction,  in  which  the  state 
of  New  Mexico  asserts  title  in  fee  sim- 
ple to  the  8.  W.  i  of  the  N.  E.  i  of  sec- 
tion 16,  township  15  N.,  B.  18  W.,  New 
Mexico  principal  meridian,  under  the 
school  land  grant  of  June  21,  1898,  and 
prays  to  restrain  the  Interior  Depart- 
ment from  issuing  a  patent  therefor  to 
one  Keepers. 

The  bill  exhibits  the  grounds  of  suit 
as  follows: 

By  §  1  of  an  act  approved  June  21, 
1898,  30  Stat,  at  L.  484,  chap.  489,  there 
were  granted  to  the  territory  of  New 
Mexico  sections  16  and  36  in  every  town- 
ship in  the  state  for  the  support  of  com- 
mon schools.  If  such  sections  should  be 
mineral,  other  lands  were  to  be  gpranted 
in  lieu  thereof,  to  be  selected  as  provided 
in  other  sections  of  the  act. 

Section  6  of  an  act  approved  June  20, 
1910,  36  Stat,  at  L.  557.  561,  chap.  310, 
which  was  an  act  to  enable  the  people  of 
New  Mexico  to  form  a  constitution  and 
state  government  and  be  admitted  into 
the  Union,  g^^anted,  in  addition  to  sec- 
tions 16  and  36,  sections  2  and  32  in 
every  township  in  the  proposed  state,  not 
otherwise  appropriated  at  the  date  of 
the  passage  of  the  act.  This  grant  also 
was  for  the  support  of  the  common 
schools. 

It  was  provided  in  §  10  that  such 
lands  and  those  theretofore  granted  were 
''expressly  transferred  and  confirmed  to 
the  said  state,''  and  should  ''be  by  the 
state  held  in  trust,"  etc. 

By  §  12,  except  as  modified  or  re- 
pealed by  the  act,  all  [54]  grants  of 
lands  were  ratified  and  confirmed  to  the 
state,  subject  to  the  provisions  of  the 
act. 

On  January  6,  1912,  New  Mexico  was 
admitted  to  the  Union  on  an  equal  foot- 
ing with  the  other  states,  and  became 
and  is  the  beneficiary  of  the  school  land 
grant  of  June  21, 1898.  Such  grant  had 
been  held  a  grant  in  prssenti,  under 
which  absolute  title  in  fee  to  all  sec« 
tions  16  and  36  in  the  territory  which 
were  at  that  date  identified  passed  to 
the  territory  at  the  date  of  the  approval 
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of  the  aety  nnleflB  known  to  be  mineral, 
and  no  ecrtiikate  or  patent  was  neces- 
sary to  pass  sneh  title. 

Township  15  N.  of  R.  18  was  surveyed 
by  the  United  States  government  in  1881. 
llie  survey  was  approved  by  the  sur- 
veyor general  of  New  Mexico  November 
30,  1881,  and  a  township  plat  duly  filed 
in  the  loeal  land  office,  and  the  land  be- 
came subject  to  disposal  July  23.,  1882, 
which  was  many  years  prior  to  the  grant 
of  June  21,  1898. 

Section  16  was  not  disposed  of  or  oth- 
erwise reserved,  and  therefore  passed  to 
the  territory  by  the  grant  of  June  21, 
1898,  and  the  land  described  above  was 
not  at  that  time  known  to  be  mineral  in 
character,  and  was  not  then  known  coal 
land  under  the  interpretation  of  the  coal- 
land  law  which  had  uniformly  prevailed, 
in  that  at  such  date  there  had  been.no 
attempt  on  the  part  of  anyone  to  dis- 
cover or  develop  coal  upon  it,  and  no 
coal  had  been  produced  or  extracted 
therefrom  until  1911,  thirteen  years  aft- 
er the  title  in  fee  had  vested  in  the 
territory. 

The  decision  of  the  Department  and  of 
the  Supreme  Court  (this  court)  was  that 
land  could  not  be  held  to  be  ''known 
coal  land"  unless  there  had  been  a  mine 
opened  thereon  and  an  actual  production 
of  coal  in  such  quantity  as  to  make  the 
land  more  valuable  on  that  account  than 
for  other  purposes,  and  that  such  con- 
struction had  become  a  rule  of  property, 
and  title  vested  under  it  could  not  be 
devested  by  a  change  of  construction. 

[S5]  The  construction  was  known  to 
Congress  when  it  passed  the  Act  of  June 
21,  1898,  was  adopted  by  it  when  it  en- 
acted that  act,  and  became  the  rule  of 
construction  for  the  future  administra- 
tion of  the  land,  and  the  acceptance  of 
the  grant  became  an  executed  contract 
between  the  territory  and  the  United 
States,  to  be  construed  and  interpreted 
as  then  understood.  Notwithstanding, 
the  Commissioner  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior 
have  decided  that  a  locator  on  the  land, 
whose  claim  was  filed  in  1911,  is  entitled 
to  have  a  patent  for  the  tract  above  de- 
scribed, and  they  are  about  to  issue  a 
patent  to  him. 

On  May  12, 1911,  one  George  A.  Keep- 
ers filed  in  the  local  land  office  at  Santa 
Fa,  New  Mexico,  a  coal  declaratory  state- 
ment under  §  2348,  Rev.  Stat.  Comp. 
Stat.  1913,  §  4660,  for  the  land  in  contro- 
versy, and  three  days  thereafter  he  ap- 
plied to  purchase  the  same  as  coal  land 
under  {  2347,  Rev.  Stat  Comp.  Stat 
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1913^  §  4669,  and  publication  of  notice 
thereof,  as  provided  by  the  mining  laws 
and  regulations  of  the  Interior  D^>art- 
ment,  was  duly  had,  beginning  May  19, 
1911,  and  ending  June  16, 191X 

Within  the  period  of  publication  pro- 
tests were  filed  against  the  application, 
and  the  territory  of  New  Mexieo  inter- 
vened, claiming  the  land  under  the  Act 
of  June  21,  1898,  on  the  ground  that  it 
was  not  coal  land  at  the  date  of  the 
grant.  A  hearing  was  allowed  to  deter- 
mine the  land's  character. 

It  is  conceded  that  the  Commissioner 
of  the  General  Land  Office  had  the  right 
and  authority  to  determine  the  question 
whether  the  land  was  known  coal  land 
at  the  date  of  the  grant  of  June  21, 1898. 
Nevertheless  in  such  determination  that 
official  was  restricted  to  ascertaining  the 
single  fact  whether,  at  the  date  of 
the  grant,  a  mine  had  been  opened  on  the 
land  or  coal  produced  therefrom,  and 
this  was  the  sole  question  that  he  could 
investigate.  But,  notwithstanding,  he 
undertook  and  directed  a  [66]  hearing 
''to  determine  their  true  character''  at 
the  date  of  the  hearing,  which  was  in 
excess  of  his  authority. 

At  the  hearing  by  the  local  land  of- 
fice, testimony  was  taken,  largely  ad- 
dressed to  the  geological  condition  of  the 
land,  and  no  testimony  was  adduced 
showing  that  any  coal  had  ever  been 
produced  or  extracted  from  the  land 
prior  to  the  date  of  the  Act  of  June  21, 
1898,  or  for  many  years  thereafter  and 
up  until  1911.  Nevertheless  it  was  de- 
cided, upon  developments  made  subse* 
quently  to  that  date  and  on  other  matters 
subsequently  occurring,  including  the 
subsequent  classification  of  the  land  as 
coal  land  by  the  Geological  Survey  of 
1907,  that  the  land  contained  coal  at  the 
date  of  act,  and  was  for  that  reason 
known  coal  land  at  that  date. 

Upon  appeal  the  ruling  of  the  local 
officers  was  affirmed  by  the  Commission- 
er and  subsequently  by  the  First  Assist- 
ant Secretary  of  the  Interior.  There 
was  no  finding  in  his  decision  that  the 
land  was  of  known  coal  character  at 
the  date  of  the  granting  act,  and  the 
only  fact  relied  upon  was  that  certain 
''disclosures"  now,  not  then,  indicated 
that  the  Black  Diamond  coal  bed  under- 
lay a  portion  of  the  tract,  whieh,  even 
if  known,  would  not,  under  the  law  as 
then  construed  and  interpreted,  have  ren- 
dered the  land  known  coal  land.  The 
decision,  therefore,  was  purely  arbitrary. 

The  state  duly  filed  a  motion  for  re- 
hearing, which  was  denied,  and  the  deci- 
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sion  promulgated,  and  the  loeal  officers 
directed  to  issue  a  final  certificate  to 
Keepers. 

The  bill  avers  ''that  when  said  final 
certificate  shall  be  issued,  as  it  undoubt- 
edly has  been,  and  upon  its  receipt  at 
the  General  Land  Office,  the  officials 
thereof,  following  the  regulations  of  the 
Interior  Department  in  such  cases  made 
and  provided,  will  at  once  proceed  to 
issue  a  patent  to  said  Keepers,  for  said 
S.  W.  i  of  the  N.  E.  i  of  said  section 
16,  unless  restrained  by  this  honorable 
court  in  the  meantime,  which  said  tract 
is  owned  by  and  belongs  [57]  to  your 
orator  as  a  part  of  its  school-land  grant 
which  was  vested  immediately  in  fee  in 
the  territory  of  New  Mexico,  at  the  date 
of  said  school-land  grant  of  June  21, 
1898,  to  which  right  and  title  your  orator 
has  succeeded,  as  aforesaid,  and  such 
patent,  if  issued  to  said  Keepers,  will  be. 
a  cloud  upon  the  title  of  your  orator  to 
said  tract,  being  an  attempt,  unlawfully, 
to  deprive  your  orator  of  its  title  in  fee 
simple  thereto/' 

It  is  prayed  that  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the 
General  Land  Office  be  subpoenaed  to  ap- 
pear and  answer  the  bill,  but  not  under 
oath;  that  it  be  decreed  that  the  title 
immediately  vested  in  the  territory  of 
New  Mexico  at  the  date  of  the  Act  of 
June  21,  1898,  and  has  become  vested 
in  the  state  as  the  successor  of  the  ter- 
ritory; that  the  Secretary  and  Commis- 
sioner have  not  had,  since  the  date  of 
the  act,  or  now  have,  authority  to  inter- 
fere with  the  state's  title,  and  that  they 
be  enjoined  from  executing  their  orders 
and  decision.  General  relief  is  also 
prayed. 

A  motion  to  dismiss  the  bill  is  made  on 
the  grounds:  (1)  The  United  States  is 
a  necessary  party  because  it  appears  the 
title  to  the  land  involved  is  in  the  United 
States,  and  that,  it  is  the  purpose  of  the 
defendants  to  dispose  t>f  the  land  in  ac- 
cordance with  the  provisions  of  the  min- 
eral land  laws  of  the  United  States,  and 
that  if  the  defendants  be  enjoined  from 
executing  such  purpose  the  United  States 
would  be  deprived  of  the  purchase  price 
of  the  land.  (2)  It  appears  from  the 
bill  that  the  state  has  no  title  or  interest 
in  the  land  because  it  was  known  coal 
land  at  the  date  of  the  passage  of  the 
Act  of  June  21,  1898,  and  was  not  in- 
tended to  be  g^nted  nor  gpranted  to  the 
territory  of  New  Mexico  by  that  act  nor 
•1  L.  ed. 


any  subsequent  act.  (3)  That  complete 
inquiry  was  made  by  the  officers  of  the 
Land  Department,  an^  they  found  the 
fact  to  be  that  at  the  date  of  the  act 
the  land  was  known  to  be  valuable  for 
mineral  purposes.  (4)  It  [58]  appears 
that  one  Keepers  had  purchased  the  land 
and  theiHDfore  was  an  indispensable  par- 
ty. (6)  The  bill  is  in  other  respects 
uncertain,  informal,  and  insufficient,  and 
does  not  state  facts  sufficient  to  entitle 
the  state  to  any  relief. 

The  motion  should  be  gpranted  on  the 
ground  that  the  suit  is  one  against  the 
United  States,  under  the  authority  of 
Louisiana  v.  Garfield,  211  U.  8.  70,. 53  L. 
ed.  92,  29  Sup.  Ct.  Rep.  31.  In  that  case 
a  bill  was  brought  in  this  court  to  estab- 
lish the  title  of  the  state  of  Louisiana 
to  certain  swamp  lands  which  it  claimed 
under  the  statutes  of  the  United  States, 
and  to  enjoin  the  Secretary  of  the  In- 
terior and  other  officers  of  the  Land  De- 
partment from  carrying  out  an  order 
making  different  disposition  of  the  land. 

Under  the  statute,  it  was  contended, 
the  land  vested  in  the  state  in  fee  sim- 
ple; that  is,  the  act  was  contended  to 
have  the  same  character  and  efficacy  as 
the  Act  of  June  21,  1898,  is  asserted  to 
have  in  the  case  at  bar.  And  certain 
facts  were  necessary  to  be  determined 
as  elements  of  decision.  This  court  said 
that  in  the  ease  there  were  questions  of 
law  and  of  fact  upon  which  the  United 
States  would  have  to  be  heard.  So  in 
the  present  ease  there  is  a  question  of 
law  whether  the  Act  of  June  21,  1898, 
had  the  quality  as  a  grant  of  the  land, 
asserted  of  it,  whether  of  itself  or  be- 
cause of  its  terms  or  their  prior  construc- 
tion and  its  adoption;  indeed,  whether 
there  was  such  a  prior  construction  or 
its  adoption;  and  again,  of  the  fact  of 
the  character  of  the  land  at  the  time  of 
the  fiprant,  and  the  evidence  of  it  and  the 
knowledge  of  it. 

It  would  seem,  besides,  thatj  under  the 
averments  of  the  bill,  Keepers  is  an  in- 
dispensable party,  he  having  become,  ac- 
cording to  the  bill,  a  purchaser  of  the 
land  and  paid  the  purchase  price  thereof. 
To  make  him  a  party  would  oust  this 
court  of  jurisdiction,  if  he  is  a  eitizen 
of  New  Mexico,  and  the  presumption  ex- 
pressed by  defendants  that  he  is  com- 
plainant does  not  deny.  California  v. 
Southern  P.  Co.  157  U.  S.  229,  39  L.  ed. 
683,  15  Sup.  Ct.  Rep.  591. 

Dismissed* 
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[ISO]  MARTIN  E.  DONOHUE,  Plff.  in  Err., 

V. 

BENJAMIN  VOSPER,  Fred  H.  Abbott, 
Maurice  J.  Tonkin,  and  the  Buffalo  Iron 
Mining  Company. 

(See  S.  C.  Reporter's  ed.  59-66.) 

Error  to  state  court  —  Federal  question 

—  effect  of  decree  of  Federal  court. 

1.  A  writ  of  error  lies  to  the  Federal 
Supreme  Court  from  a  decision  of  the  high- 
est court  of  a  state  where  a  decree  of  a 
Federal  court  was  made  an  element  in  the 
decision  against  the  plaintiff  in  error,  and 
was  claimed  by  him  to  be  an  element  in  his 
favor. 

[For  otb^  cases,  see  Appeal  and  Error,  1859- 
1868,*  1983-2001,  in  iMiest  Sop.  Ct.  1908.] 

Judgment  —  quieting  title  in  third  par- 
ty —  effect  —  estoppel  by  deed  —  Aft- 
er-acquired title. 

2.  Whatever  rights  and  obligations  ex- 
isted between  the  parties  to  a  warranty 
deed,  including  the  liability  of  the  grantor 
to  an  estoppel  by  warranty  in  favor  of  the 
grantee  in  case  of  an  after-acquired  titfe, 
remained  unaffected  by  a  consent  decree 
quieting  title  in  a  third  party  in  a  suit  in 
which  the  issue  was  whether  such  third 
party  had  derived  title  to  the  properly 
from  the  United  States,  or  whether  such 
grantor  had  thus  acquired  title,  and  to 
which  suit  the  latter  and  his  grantee  were 
both  parties,  although  such  decree  declared 
that  ft  should  "stand  and  operate  as  a  re- 
lease and  conveyance  from  the  United 
States,  and  each  and  every  of  the  other  of 
said  defendants,  of  all  right  and  title  to  said 
lands,"  and  might  "be  recorded  as  such  in 
the  records  of  the  proper  county." 

[For  other  cases*  see  Judgment,  III.  a,  2; 
Bstoppel,  II.  c,  in  Digest  Sop.  Ct.  1908.] 

Ehrror  to  state  court  —  scope  of  rcTlew 

—  local  law. 

8.  Whether  or  not  a  person  has  ac* 
quired  title  by  adverse  possession  to  lands 
conveyed  by  the  United  States  to  a  state 
in  aid  of  railway  construction  is  essentially 
a  local  question  involving  an  appreciation 
of  the  evidence  as  to  the  conduct  of  the  par- 
ties, and  is  not  open  to  review  in  the  Fed- 


eral Supreme  Court  on  writ  of  error  to  a 
state  court. 

[For  otber  cases,  see  Appeal  and  Error,  2072* 
2123,  in  Digest  Sap.  Ct.  1908.] 

[No.  445] 

Argued  January  26,  1917.    Decided  Kareh 

6,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit 
Court  for  the  County  of  Iron,  in  that 
state,  in  favor  of  defendants  in  a  suit  to 
quiet  title.    Affirmed. 

See  same  case  below,  189  Mich.  78, 155 
N.  W.  407. 
The  facts  are  stated  in  the  opinion. 

Mr.  A.  H.  Esrall  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

Where  the  state  court  refuses  to  give 
effect  to  the  judgment  or  decree  of  a 
court  of  the  United  States,  rendered  up- 
on a  point  in  dispute,  it  denies  the  va- 
lidity of  an  authority  exercised  under 
the  United  States. 

Mutual  L.  Ins.  Co.  v.  McGrew,  188  U. 
S.  311,  47  L.  ed.  485,  63  L.R.A.  33,  23 
Sup.  Ct.  Rep.  375. 

A  decision  of  a  state  court  denying  the 
parties'  contention  that  a  judgment  of 
the  circuit  court  of  the  United  States 
shall  be  given  effect  presents  a  Federal 
question. 

Hancock  Nat.  Bank  v.  Famum,  176 
U.  S.  640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep. 
506;  Dupasseur  v.  Rochereau,  21  Wall. 
130,  22  L.  ed.  588. 

Whenever  a  state  court  refuses  to  give 
effect  to  a  judgment  of  a  court  of  the 
United  States,  rendered  upon  the  point 
of  dispute,  and  with  jurisdiction  of  the 
case  and  of  the  parties,  the  Supreme 
Court  has  jurisdiction  to  review  the  de- 
cision as  involving  a  denial  of  a  title 


Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see 
notes  to  Martin  v.  Hunte^  4  L.  ed.  U.  S. 
97;  Hamblin  v.  Western  Land  Co.  37  L. 
ed.  U.  S.  267;  Re  Buchanan,  39  L.  ed. 
U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  S.  998. 

On  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in 
the  Supreme  Court  of  the  United  States 
by  writ  of  error  to  those  courts — see 
note  to  Apex  Tran^>.  Co.  v.  Garbade, 
62  L.R.A.  513. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 


to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  571. 

On  effect  of  warranty  deed  to  prevent 
grantor  from  assefting  title  by  adverse 
possession  subsequently  initiated  as 
against  his  grantee  or  his  privies — see 
note  to  Chatham  v.  Lonsford,  25  L.RJk. 
(N.S.)  129. 

On  estoppel  by  recital  in  deed,  will, 
or  other  instrument — see  note  to  Car- 
ver V.  Jackson,  7  L.  ed.  U.  S.  761. 

On  error  to  state  courts  in  cases  in- 
volving land  titles — see  note  to  O'Con- 
or  V.  Texas,  50  L.  ed.  U.  S.  1120. 

On  review  of  questions  of  fact  on 
writ  of  error  to  state  court — see  note 
to  Smiley  v.  E^ansas,  49  L.  ed.  U.  S.  546. 
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or  right  claimed  under  an  authority  exer- 
cised under  the  United  States. 

Dupasseur  v.  Rochereau,  supra;  Pitts- 
burghy  C.  C.  &  St.  L.  B.  Co.  v.  Long 
Island  Loan  &  T.  Co.  172  U.  S.  493,  43 
L.  ed.  628,  19  Sup.  Ct.  Rep.  238;  Cen- 
tral  Nat.  Bank  v.  Stevens,  171  U.  S.  109, 
43  L.  ed.  98, 18  Sup.  Ct.  Bep.  837;  Cres- 
cent City  L.  S.  L.  &  S.  H.  Co.  v.  Butch- 
ers' Union,  S.  H.  &  L.  S.  L.  Co.  120  U. 
S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Bep. 
472. 

Where  a  person  claims  title  to  land 
under  a  decree  of  a  Federal  court,  and 
it  is  necessary,  in  the  determination  of 
that  title,  to  construe  the  decree,  and 
the  construction  placed  upon  that  decree 
by  the  state  court  is  adverse  to  that 
claimed  by  either  party,  the  party  so 
aggrieved  may  have  the  question  re- 
viewed and  have  the  decree  construed  by 
the  Supreme  Court. 

Central  Nat.  Bank  v.  Stevens,  171  U. 
S.  109,  43  L.  ed.  98,  18  Sup.  Ct.  Bep. 
837;  Crescent  City  L.  S.  L.  &  S.  H.  Co. 
V.  Butchers'  Union,  S.  H.  &  L.  S.  L.  Co. 
120  U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct. 
Bep.  472;  Pittsburgh,  C.  C.  &  St.  L.  B. 
Co.  V.  Long  Island  Loan  &  T.  Co.  172 
U.  S.  493,  43  L.  ed.  528, 19  Sup.  a.  Bep. 
238. 

The  averments  and  disclosures  of  the 
record  of  a  decree  cannot  be  contro- 
verted. 

Black,  Judgm.  §§  614-626;  Cromwell 
V.  Sac  County,  94  U.  S.  351,  24  L.  ed. 
195;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.  157  U.  S.  683,  39  L.  ed.  869,  16 
Sup.  Ct  Bep.  733, 18  Mor.  Min.  Bep.  205. 

The  alleged  deed  of  December  29, 1894, 
contained  the  usual  covenants  of  war- 
ranty, and  the  grantee,  Yoq^er,  obtained 
by  estoppel  any  title  subsequently  ac- 
quired by  the  grantor,  Donohue,  so  long 
as  he  had  not  parted  with  this  right  by 
conveyance  or  otherwise. 

Shotwell  V.  Harrison,  22  Mich.  410; 
West  Michigan  Park  Asso.  v.  Pere  Mar- 
quette B.  Co.  172  Mich.  179,  137  N.  W. 
799. 

This  benefit  from  the  covenant  is  a 
right,  title,  or  interest  in  the  land,  be- 
cause it  operates  in  favor  of  the  grantees 
of  the  original  gprantee.  It  can  be  con- 
veyed the  same  as  any  other  interest  in 
the  land,  and  passes  with  any  attempted 
conveyance  by  the  original  grantee. 

Pendill  v.  Marquette  County  Agri.  Soe. 
95  Mich.  491,  55  N.  W.  384;  16  Cyc.  717; 
Douglass  V.  Scott,  6  Ohio,  195;  Johnson 
V.  Johnson,  170  Mo.  34,  59  L.B.A.  748, 
70  S.  W.  241. 

Both  Vosper  and  his  grantor  were 
•  1  li.  ed. 


made  parties  defendant  to  this  suit  to 
quiet  title,  and  they  were  both  decreed 
to  have  no  right,  title,  or  interest  in  this 
land,  and  the  decree  was  made  to  operate 
as  a  conveyance  from  them  to  the  Ke- 
weenaw Association.  This  decree  is  ab- 
solutely binding  on  the  parties  and  can- 
not be  contradicted. 

Going  V.  Oakland  County  Agri.  Soc 
117  Mich.  230,  76  N.  W.  462;  Waldo  v. 
Waldo,  52  Mich.  91,  17  N.  W.  709; 
Southern  P.  B.  Co.  v.  United  States,  168 
U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct.  Bep. 
18;  Gray  v.  Gillilan,  16  Dl.  454,  60  Am. 
Dec.  761. 

The  decree  has  that  effect  even  though 
without  foundation  in  fact,  and  even 
though  it  unintentionally  cut  off  Yos- 
oer's  rifirhts 

Wigmore,  £v.  §§  2425,  2450 ;  Going  v. 
Oakland  County  Agri.  Soc.  117  Mich. 
230,  75  N.  W.  462;  Bruce  v.  Osgood,  154 
Ind.  375,  56  N.  E.  25. 

A  decree  quieting  title  and  operating 
as  a  conveyance,  as  this  decree  did,  is 
equivalent  to  a  deed  from  the  person  oii- 
dered  to  convey  to  the  person  in  whose 
favor  the  decree  is  rendered.  The  courts 
treat  such  a  decree  exactly  the  same  as 
though  the  deed  had  been  executed. 
Suppose  Vosper  had  executed  a  quitclaim 
deed  to  the  Keweenaw  Association, 
would  he  have  a  standing  in  this  caset 

Devin  v.  Ottumwa,  53  Iowa,  461,  5  N. 
W.  552;  Davi9  v.  Lennen,  125  Ind.  185, 
24  N.  E.  885;  Morarity  v.  Calloway,  134 
Ind.  503,  34  N.  E.  226;  KeUy  y.  Donlin, 
70  ni.  378;  23  Cyc.  1336. 

These  covenants  run  with  the  'land. 
When  the  covenantee  voluntarily,  by 
deed,  or  involuntarily,  by  decree,  con- 
veys the  land  covered  by  the  deed  which 
contains  the  covenant,  he  thereby  loses 
the  benefit  of  the  estoppel  and  it  vests 
in  his  g^ntee.  Therefore,  all  of  Yos- 
per's  rights  under  these  covenants  passed 
from  hun  to  the  Keweenaw  Association. 

Brown  v.  Mets,  33  HI.  342,  85  Am.  Deo. 
277;  Silverman  v.  Loomis,  104  Dl.  137; 
Kellogg  V.  Wood,  4  Paige,  614. 

Mr,  Dan  H.  Ball  argued  the  cause  and 
filed  a  brief  for  defendants  in  error: 

In  order  to  give  this  court  jurisdiction 
it  must  aflftrmatively  appear  from  the 
record  that  a  right,  under  the  Constitu- 
tion or  laws  or  authority  of  the  United 
States,  necessary  to  the  disposition  of 
the  case,  was  q^ecially  claimed  and  as- 
serted by  the  plaintiff  in  error  before  the 
court,  at  the  proper  time  and  in  the 
proper  manner,  and  that  the  decision  of 
the  state  court  was  against  such  claim. 

Medb^rry  y.  Ohio,  24  How.  413, 16  L 
88  S 
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ed.  739;  Suiqnehaiuia  Boom  Co.  v.  West  a  claim  of  right  merely  in  the  brief  or 

Branch  Boom  Co.  110  U.  S.  67,  28  h.  ed.  argument  is  not  sufficient  to  confer  jnris- 

69,  3  Sup.  Ct.  Rep.  408;   Parmalee  t.  diction  on  this  court  to  review  the  deei- 

Lawrence,  11  Wall.  36,  20  L.  ed.  48;  aion  relative  to  a  claim  so  made. 

Gibson  V.  Chouteau,  8  Wall.  314,  19  L.  Zadig  v.  Baldvin,  166  U.  8.  486,  41 

ed.  317;  Sayward  v.  Denny,  158  U.  S.  L.  ed.  1087,  17  Sup.  Ct.  Rep.  639;  Mis- 

180,  39  L.  cd.  941, 16  Sup.  Ct.  Rep.  777;  sisaippi  ft  M.  R.  Co.  t.  Rock,  4  Wall. 

Fowler  v.  Lamson,  164  U.  S.  252,  41  L.  177,  18  L.  ed.  381. 

ed.  424,  17  Sup.  Ct.  Rep.  112;  Harding  The  court  can  and  will  consider  noth- 

V.  Illinois,  196  U.  S.  78,  49  L.  ed.  394,  ing  but  Federal  questions  which   were 

25  Sup.  Ct.  Rep.  176;  Mailers  v.  Com-  properly  raised  and  which  were  decided 

mercial  Loan  ft  T.  Co.  216  U.  8.  613,  64  by  the  state  court  against  the  contention 

L.  ed.  638,  30  Sup.  Ct.  Rep.  438.  of  the  plaintiff. 

Decisions  founded  upon  general  laws  Murdock  v.    Memphis,  20  Wall.   690, 

are  not  reviewable  by  this  court.  22  L.  ed.  429. 

Sayward  v.  Denny,  158  U.  S.  180,  39  The  subsequently  acquired  title  inured 

L.  ed.  041,  IS  Sup.  Ct.  Rep.  777;  San  to  the  benefit  of  the  grantee,  not  apeeiml' 

Francisco  v.  Itsell,  133  D.  S.  66, 33  L.  ed.  ly  by  virtue  of  the  covenant,  but  by 

570,  10  Sup.  Ct.  Rep.  241;  Bansman  v.  estoppel 

Dizon,  173  U.  8.  113,  43  L.  ed.  633,  19  Shotwell  v.  Harrison,  22  Mich.  413; 

Sup.  Ct.  Rep.  316;  Israel  v.  Arthur,  152  Smith  v.  Williams,  44  Mich.  242,  6  N. 

U.  S.  366,  38  L.  ed.  474,  14  Sup.  Ct.  Rep.  W.  662;  West  Michigan  Park  Aaw).  v. 

583;   Armstrong  v.  Athens  County,  16  Fere  Marquette  R.  Co.  172  Mich.  187, 

Pet.  281, 10  L.  ed.  966.  137  N.   W,   799;   Pendill  v.   Marquette 

Where  the  judgment  of  the  state  court  Agri.  Soc.  95  Mich.  493,  66  N.  W.  384; 

rested  on  the  principle  of  estoppel,  no  Jaekson  ex  dem.  Yarick  v.  Waldron,  13 

Federal  question  is  involved.  Wend.  178;  Van  Rensselaer  v.  Kearney, 

Michigan  ex  rel.  Atty,  Gen.  v.  Flint  11  How,  326,  13  L.  ed.  715;   Irvine  v. 

ft  P.  M.  R.  Co.  152  O.  S.  363,  38  L.  ed.  Irvine,  9  Wall.  617, 19  L.  ed.  800. 

478,   14   Sup.    Ct.    Rep.    586;    Israel   v.  Covenants  in  presenti,  like  a  covenant 

Arthur,  152  O.  8.  355,  38  L.  ed.  474,  against  enctunbrances,  or  a  covenant  of 

14  Sup.  Ct.  Bep.  583;  Adams  County  v.  seisin  and  right  to  convey,  are  broken, 

Burlington  ft  M.  River  R.  Co.  112  U.  8.  if  at  all,  as  soon  as  made,  and  are  mere 

123,  28  L.  ed.  678,  6  Sup.  Ct.  Rep.  77.  personal  covenants,  not  running  with  tbe 

A  Federal  question  cannot  be  raised  land, 

for  the  first  time  in  the  petition  for  writ  Davenport  v.  Davenport,  52  Mich.  587, 

of  error  and  tbe  aeeompanying  assign-  18  N.  W.  371;  Guerin  v.  Smith,  62  Mich, 

rnent  of  errors.  372,  28  N.  W.  906;  Simons  v.  Diamond 

Uonlana  ex  ret  Haire  v.  Rice,  204  U.  Match   Co.   159   Mich.   241,   123  N.   W. 

8.  291,  301,  61  L.  ed.  490,  495,  27  Sup.  1132;  Pease  v.  Warner,  153  Mich.  140, 

Ct    Rep.    281;    Mailers    v.    Commercial  116  N.  W.  994;  Matteson  v.  Vaughn,  38 

licwn  ft  T.  Co.  216  U.  S.  613,  64  L.  ed.  Mich.    375;    Sherwood    v.    Landon,    67 

638,  30  Sup.  Ct.  Rep.  438.  Mich.  223,  23   N.  W.   778;  Lovejoy  v. 

The  mere  assertion  of  a  Federal  right  Potter,  60  Mich.  101,  26  N.  W.  844. 

is  not  sufficient.     Snch  assertion  must  I*  "  only  where  some  estate  is  aotnal- 

not  be  frivolous  or  wholly  without  found-  *?  conveyed  that  any  covenant  contamed 

ation.    It  must  have  a  fair  color  of  sup-  i°  t^e  deed  can  attach  to  and  run  with 


port. 


the  land. 


Parker  v.  McLain,  237  V.  8.  469,  69  Brewster,    Conveyancing,    g    217;    11 

L.  ed.  1061, 35  Sup.  Ct.  Rep.  632 ;  Hamb-  Cy<-  1080,  1081 ;  King  v.  Gilson,  32  DL 

Un  V.  Westera  Land  Co.  147  U.  S,  531,  3*8,  83  Am.  Dec.  269;  Rigg  v.  Cook,  6 

37  L.  ed.  267,  13  Sup,    Ct.   Hep.  353;  I"-  336.  ^  A™-  l**"-  ^2;  Comstock  v. 

Wilson  V.  North  Carolina,  169  U.  S.  586,  Smith,  13  Pick.  116,  23  Am.  Dec.  670; 

42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435;  New  ^  R.  C.  L.  1103. 

Orleans   Waterworks   Co.   v.   Louisiana,  By  joining  in  the  lease  of  the  propor- 

185  U.  S.  336-344,  46  L.  ed.  036-941,  22  tji  the  plaintiff  is  estopped  to  deny  tbe 

Sup.  Ct.  Rep.  691;  Sawyer  v.  Piper,  189  interests  of  the  defendants  as  therein 

V.   S.  154-156,  47  L.  ed.  757,  758,  23  set  forth. 

Sup.  Ct.  Rep.  633;  Erie  R.  Co.  v.  Solo-  l^ouglass  v.  Scott,  6  Ohio,  197. 
man,  237  U.  S.  427,  59  L.  ed.  1033,  35 

Sup.  Ct.  Rep.  648.  Mr.    Justice   HcKnuuk  delivered   tbe 

The  briefs  and  argument  constitnte  no  opinion  of  the  court : 

Sart  of  tbe  record,  and  the  aaeertion  of  Suit  to  declare  certain  deeds  to  lands 
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in  Michigan  to  be  void,  and  that  plain- 
tiff in  error  (as  he  was  plaintiff  in  the 
court  below,  we  shall  so  refer  to  him) 
be  declared  to  be  the  owner  of  the  lands 
and  of  the  minerals  therein,  that  de- 
fendants have  no  title  thereto,  for  an 
accounting  of  certain  royalties  collected 
by  certain  of  the  defendants  from  the 
Buffalo  Iron  Mining  Company,  and  that 
the  latter  be  restrained  from  paying  any 
further  royalties.  The  lands  are  de- 
scribed as  follows :  W.  i  of  N.  W.  i  and 
N.  W.  i  of  S.  W.  1,  section  23,  T.  43 
N.,  R.  36  W.,  county  of  Iron,  Michigan. 

An  answer,  which  was  also  claimed  to 
be  a  cross  bill,  was  filed,  and  upon  the 
issues  thus  formed  and  after  hearing  the 
court  by  a  decree  dismissed  the  bill,  ad- 
judged title  to  the  land  to  be  in  the 
defendants  Yosper,  Abbott,  and  Tonkin 
in  certain  proportions  and  all  the  ores 
and  minerals  therein,  that  title  to  the 
lands  in  the  proportions  mentioned  be 
quieted  against  plaintiff  and  all  persons 
claiming  under  him,  that  he  execute  a 
deed  to  Vosper,  Abbott,  and  Tonkin  of 
the  interests  decreed,  and,  in  default 
thereof,  the  decree  to  operate  as  such 
release  and  conveyance. 

The  decree  was  affirmed  by  the  su- 
preme court  of  the  state. 

[61]  The  facts  of  the  case  were  found 
by  the  supreme  court  substantially  as 
follows : 

The  land  was  conveyed  to  the  state  of 
Michigan  to  aid  in  the  construction  of 
two  railroads,  one  in  Marquette  and  the 
other  in  Ontonagon.  The  land  appli- 
cable to  the  Mdrquette  road  was  re- 
leased by  the  state  to  the  United  States, 
and  later,  in  1866  [14  Stat,  at  L.  81, 
chap.  161],  under  an  act  of  Congress 
granting  lands  to  the  state  for  canal 
purposes,  this  land  inured  to  the  bene- 
fit of  the  Lake  Superior  Ship,  Canal, 
Railway,  &  Iron  Company  by  a  grant 
from  the  state. 

The  land  to  be  used  for  the  benefit  of 
the  Ontonagon  road  was  not  released, 
and  it  was  subsequently  decided  that  the 
title  to  an  undivided  one  half  of  the 
''common  lands'' — that  is,  lands  at  the  in- 
tersection of  the  proposed  railfoads — 
still  remained  in  the  state  for  the  pur- 
poses of  that  road,  except  as  affected 
by  an  Act  of  Congress  of  1889  [25  Stat, 
at  L.  1008,  chap.  414],  by  which  Con- 
gress declared  a  forfeiture  of  grants  in 
the  state  of  Michigan  for  all  uncon- 
strueted  railroads,  and  confirmed  title 
in  all  persons  who  had  made  cash  entries 
within  the  limits  of  the  grants  and  all 

persons  claiming  ^tate  selections,  such  as 
ei  li.  ed. 


the  Canal  Company.  By  an  exception  in 
the  act  the  title  was  not  confirmed  to 
those  lands  in  which  there  were  not  bona 
fide  pre-emption  or  homestead  claims  as- 
serted by  actual  occupation  on  May  1, 
1888. 

Michael  Donohue,  plaintiff's  gprantor, 
together  with  various  other  persons,  had 
entered  upon  these  ''common  lands"  as 
pre-emptors  and  homesteaders,  and  as- 
serted rights  thereto  under  the  Act  of 
1889,  referred  to  above. 

Prior  to  the  Act  of  1889,  the  Canal 
Company  brought  ejectment  suits  against 
those  settlers.  In  1894,  in  the  ejectment 
suits,  it  was  decided  that  the  title  of  the 
Canal  Company  to  the  lands  selected  by 
the  state  was  confirmed  by  the  Act  of 
1889,  subject  to  the  exceptions  provided 
in  the  act,  and  that  it  should  be  deter- 
mined in  an  equity  suit  in  the  United 
States  court  what  lands  came  [62]  with- 
in the  excepting  clause.  It  was  also 
decided  that  the  title  of  the  state  to  the 
lands  gn^anted  for  the  Ontonagon  road, 
including  an  undivided  one  half  of  the 
'^common  lands,''  was  forfeited  to  the 
United  States. 

Defendant  Vosper  had  rendered  serv- 
ice in  this  litigation  to  Donohue  and  the 
other  claimants,  and  took  from  Donohue 
a  warranty  deed  on  December  29,  1894, 
to  an  undivided  one-quarter  interest  in 
the  land. 

At  the  instigation  of  persons  claiming 
under  the  Act  of  1889,  the  United  States 
filed  a  bill  against  the  Canal  Company. 
In  that  suit  the  Canal  Company  filed  a 
cross  bill  against  the  claimants  under  the 
homestead  and  pre-emption  laws,  includ- 
ing Donohue.  Vosper  was  also  made  a 
party.  The  issue  in  the  litigation,  there- 
fore, was  whether  Donohue  and  the  other 
claimants  were  bona  fide  homesteaders 
or  pre-emptors  on  May  1,  1888. 

Pending  the  suit,  the  Canal  Company 
conveyed  to  the  Keweenaw  Association, 
Limited. 

A  decree  was  entered,  Donohue  and  the 
other  claimants  and  Yoq^er  consenting, 
quieting  the  title  to  the  lands  in  the 
Keweenaw  Association,  Limited,  as  suc- 
cessor of  the  Canal  Company.  The  de- 
cree was  entered  in  1896,  and  adjudged 
that  the  Canal  Company,  at  the  com- 
mencement of  the  suit,  was  fully  and 
completely  vested  with  the  title  to  the 
lands,  and  since  the  commencement  of 
the  suit  it  became  fully  and  completely 
vested  in  said  Keweenaw  Association, 
Limited,  as  successor  of  the  Canal  Com- 
pany, and  that  neither  the  United  States 
of  America  nor  any  of  the  defendanti^ 
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consenting  to  the  decree  had  ''any  right, 
title,  or  interest  therein."  And  it  was 
adjudged  that  title  to  the  lands  be  quiet- 
ed against  the  United  States  and  the 
consenting  defendants,  and  further,  that 
the  decree  should  operate  as  a  release 
and  conveyance  from  the  United  States 
and  each  and  every  of  the  other  of  said 
defendants  of  ajl  right  and  title  to  said 
lands,  and  might  be  recorded  as  such  in 
the  records  of  the  proper  county. 

[63]  November  19,  1896,  the  Ke- 
weenaw Association,  Limited,  conveyed 
the  lands  by  quitclaim  deed  to  Donohue. 

It  is  the  contention  of  Yosper  that  he 
and  Donohue  agreed  to  this  arrangement, 
by  which  a  sum  of  money  was  to  be  paid 
for  the  timber  cut  and  the  lands  were 
to  be  conveyed  by  the  Keweenaw  Associ- 
ation to  Donohue. 

December  3,  1896,  liichael  Donohue 
delivered  to  plaintiff  a  quitclaim  deed  to 
the  premises,  and  on  April  3, 1908,  Yos- 
per quitclaimed  an  undivided  one-eighth 
interest  to  defendant  Abbott,  and  on  De- 
cember 18th,  following,  plaintiff  joined 
with  Yosper  and  Abbott  in  the  execution 
and  delivery  of  an  option  for  a  mining 
lease  of  the  premises. 

February  3,  1909,  Abbott  quitclaimed 
an  undivided  Mi  interest  in  the  miner- 
als to  Tonkin,  and  on  March  7,  1910, 
plaintiff  joined  Yosper,  Abbott,  and  Ton- 
kin in  the  execution  and  delivery  of  a 
mining  lease  in  pursuance  of  the  option 
given  before. 

The  mining  lease,  which  was  for  a 
term  of  thirty  years,  was  issued  to  the 
Niagara  Iron  Mining  Company  as  lessee, 
and  was  by  that  company  assigned  to  the 
Buffalo  Mining  Company.  The  Niagara 
Company  was  and  the  Buffalo  Company 
has  been  and  is  now  in  possession  of  the 
premises  for  mining  purposes. 

The  trial  and  supreme  courts  found 
that  Donohue  executed  the  deed  to  Yos- 
per. About  this  there  is  na  controversy. 
Here  the  contentions  of  the  parties  turn 
upon  the  effect  of  the  decree  which  was 
rendered  by  consent  in  the  suit  of  the 
United  States  against  the  Canal  Com- 
pany, and  this  makes,  it  is  contended,  a 
Federal  question. 

Defendants,  however,  assert  that  the 
decree  does  not  present  a  Federal  ques- 
tion, and  that,  besides,  it  was  not  claimed 
or  urged  as  such  by  plaintiff  in  the  state 
courts,  but  appears  for  the  first  time  in 
the  petition  for  writ  of  error,  and  de- 
fendants refer  to  the  bill  of  complaint 
to  sustain  their  assertion. 

[64]   But  the  supreme  court  in  its 

opinion  declared  that  a  contention  of 
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plaintiff  invoked  '^e  effect  of  the  de- 
cree of  the  Federal  court."  And,  dis- 
cussing the  decree,  the  court  decided  that 
its  effect  was  ''to  oust  Yosper  from  the 
land,  of  which  he  had  the  actual  or  con- 
structive possession  of  an  undivided 
quarter  interest, — it  appearing  that 
Michael  Donohue  continued  in  possession 
of  the  undivided  one  half  of  the  claim 
from  the  time  of  his  original  entry  until 
his  quitclaim  deed  to  the  complainant 
[plaintiff]  despite  the  alleged  treq^asses 
of  the  Canal  Company  and  its  successor, 
which  possession  would  inure  to  Yosper 
under  the  warranty  deed."  And  the 
court  further  said  that,  by  the  para- 
mount title  thus  established  in  a  third 
party  by  the  decree,  Yosper  was  evicted 
from  his  title  and  possession  and  a 
''clear  case  for  the  application  of  the 
doctrine  of  estoppel  by  warranty"  is 
made  in  his  favor. 

The  decree,  therefore,  was  made  an 
element  in  the  decision  against  plaintiff, 
and  it  was  claimed  by  him  to  be  an  ele- 
ment in  his  favor.  The  motion  to  dis- 
miss is  therefore  denied. 

The  contention  was  in  the  state  courts 
and  is  here  that  the  decree  operated  as  a 
conveyance  from  Michael  Donohue  and 
Yosper  to  the  Keweenaw  Association, 
and  that,  by  virtue  of  its  effect  as  a  con- 
veyance, it  released  the  interest  that 
Yosper  had  in  the  lands  through  the  war- 
ranty deed  from  Donohue  to  him,  and 
that  no  interest  remained  in  Yosper  up- 
on which  an  estoppel  could  rest.  In 
other  words,  that  by  the  decree  Yosper's 
interest  passed  to  the  Keweenaw  Associ- 
ation and  from  the  latter  to  Michael 
Donohue;  and  a  number  of  cases  are 
cited  to  show  that  Yosper  could  make 
a  conveyance  of  his  interest,  and  that 
his  grantee,  in  this  case  the  Keweenaw 
Association,  and  plaintiff,  through  the 
latter,  would  take  his  interest. 

The  contention  puts  out  of  view  a 
great  deal  that  is  material  in  the  situa* 
tion.  The  suit  in  which  the  decree  was 
entered  was  one  to  determine  whether 
the  Canal  [65]  Company  or  its  gprantee, 
the  Keweenaw  Association,  had  derived 
title  froib  the  United  States,  or  whether 
Donohue  had.  Yosper  was  made  a  party 
because  of  the  deed  from  Donohue  to 
him,  and  the  decree  quieted  title  in  the 
Keweenaw  Association.  If  it  had  gone 
no  further  there  would  probably  be  no 
dispute  about  its  effect,  but  it  declared 
that  it  should  '^stand  and  operate  as  a 
release  and  conveyance  from  the  United 
States  and  each  and  every  of  the  other 
of  said  defendants,  of  all  right  and  title 

143  17.  8. 


1016. 


THOMSEN  T.  CAT8ER. 


•5,  M 


to  said  lands,''  and  might  *'he  recorded 
as  sncli  in  the  records  of  the  proper 
county/'  Standing  alone  these  latter 
words  might  have  the  effect  for  which 
plaintiff  contended,  but  they  most  be 
construed  by  what  precedes  them  and  by 
the  nature  of  the  suit.  This  demon- 
strates that  the  decree  was  but  the  clear- 
ing away  of  obstructions  to  the  rights 
of  the  Keweenaw  Association,  and  was 
not  intended  to  convey  to  it  any  inter- 
ests the  defendants  had,  but  left  un- 
affected whatever  obligations  existed  be- 
tween themselves.  Tlua  is  found  by  the 
supreme  court  of  the  state,  and  that 
Michael  Donohue  was  paid  a  sum  of 
money  by  the  Keweenaw  Association  for 
the  timber  cut  upon  the  land,  and  the 
land  was  to  be  conveyed  by  the  Ke- 
weenaw Association  to  Michad  DonohuCi 
leaving,  as  we  have  said,  the  rights  be- 
tween him  and  Yosper  unaffected,  and 
this  is  demonstrated  by  their  subsequent 
relations. 

On  April  3,  1908,  Yosper  quitclaimed 
an  undivided  i  interest  in  the  land  to 
Abbott,  and  in  the  following  December 
plaintiff  and  Yosper  and  Abbott  executed 
and  delivered  an  option  for  a  mining 
lease  of  the  premises,  and  subsequently 
a  lease  in  fulfilment  of  the  option,  to  the 
Niagara  Iron  Mining  Company  for  the 
term  of  thirty  years.  The  option  and 
the  lease  recited  that  Yosper  was  the 
owner  of  an  undivided  i  interest  in  the 
land. 

It  is  further  contended  that  plaintiff 
had  acquired  title  to  the  land  l^  ad- 
verse possession,  but  the  state  courts 
[66]  decided  against  the  contention. 
This  was  essentially  a  local  question,  in- 
volving an  appreciation  of  the  evidence 
as  to  the  conduct  of  the  parties,  and  we 
cannot  review  it. 

Decree  affirmed. 


HUGO  ADELBERTO  THOMSEN,  Oustare 
A.  Fedderson,  Hendrich  Johannes  Riedel, 
and  Kdward  H.  Muller,'  CoropoBing  the 
Firm  of  Thomsen  k  Company,  Plffi.  in 
Err., 

V. 

SIR  CHART^ES  W.  CAYSBR,  Charles  W 
Cayser,  Jr.,  August  B.  T.  Cayser,  et  al., 
Composing  the  Firm  of  Cayser,  Irvine^  ft 
Company,  et  al. 

(See  S.  C.  Reporter's  ed.  66-80.) 

Brror  to  ctrcnit  court  of  appeals  —  dls- 
■ilsMil  —  arronnds. 

1.  A  writ  of  error  from  the  Federal 
Supreme  Court  to  review  a  judgment  of  re- 
•1  li.  ed. 


I  versa!  with  instructions  to  dismiss  the  com- 
plaint which  a  circuit  court  of  appeals  had 
entered  on  rehearing  after  it  had  recalled 
its  mandate,  previously  issued,  ordering  s 
new  trial,  ana  had  set  aside  the  judgment 
of  the  court  below,  need  not  be  dismissed, 
either  because  the  trial  court  had  thereto- 
fore entered  judgment  on  the  original  man- 
date, and  had  adjourned  for  the  term  with- 
out any  application  made  to  recall  such 
judgment,  or  any  writ  of  error  to  review 
such  judgment  sought,  or  because  the  de- 
fendants in  error  in  the  circuit  court  of  ap- 
peals, on  whose  petition  the  rehearing  was 
granted,  had  waived  therein  any  ri^t  to 
a  new  trial,  and  consented  that  the  case  be 
disposed  of  one  way  or  the  other. 
[For  other  cases,  see  Appeal  and  Brror,  Til. 
1,  In  Digest  8np.  Ct.  1908.] 

Error  to  circuit  court  of  appeals  —  re- 
view of  facta  —  concurrent  findings. 

2.  The  facts  are  not  still  in  controversy 
on  a  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  circuit  court  of  appeals 
to  review  a  judgment  which  reversed,  wiUi 
instructions  to  enter  an  order  dismissing 
the  complaint,  a  judgment  in  favor  of  plain- 
Note. — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Bagley  v. 
Oeneral  Fire  Extinguisher  Co.  63  L.  ed. 
U.  S.  605 :  St.  Anthony  Church  v.  Penn- 
sylvania It.  Co.  59  L.  ed.  U.  S.  1119. 

On  monopolies^  generally — see  notes 
to  Fowle  V.  Park,  33  L.  ed.  U.  S.  67,  and 
United  States  v.  Trans-Missouri  Freight 
Asso.  41  L.  ed.  U.  S.  1008. 

As  to  illegal  trusts  under  modem 
anti-trust  laws — see  note  to  Whitwell  v. 
Continental  Tobacco  Co.  64  L.R.A.  689. 

As  to  what  relation  a  contract  or 
combination  must  bear  to  interstate 
conunerce  in  order  to  bring  it  within  the 
scope  of  the  Federal  anti-trust  act — see 
notes  to  Loewe  v.  Lawlor,  52  L.  ed.  U. 
S.  488,  and  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal  ft  Coke  Co.  10  L.B.A.(N.S.) 
268. 

On  contracts  in  partial  restraint  of 
trade  as  affected  by  modem  anti-trust 
acts — see  notes  to  Lanyon  v.  (harden 
City  Sand  Co.  9  L.R.A.(N.S.)  446,  and 
Baird  v.  Smith,  L.R.A.1917A,  379. 

On  who  are  common  carriers  within 
constitutional  or  statutory  provisions 
directed  specifically  against  suppression 
of  competition  between  carriers — see 
Fields  V.  Holland,  L.R.A.1915C,  865. 

As  to  actions  for  threefold  damages 
under  the  Federal  anti-trust  acts — see 
note  to  American  Banana  Co.  v.  United 
Fmit  Co.  63  L.  ed.  U.  S.  826. 

As  to  review  by  Supreme  Court  of  the 
discretionary  action  of  the  court  below 
'—see  note  to-  Barrow  v.  HilL  14  L.  ed. 
U.  S.  63. 
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tifft  in  an  action  to  reeorer  treble  damages 
for  the  injuries  sustained  as  the  result  of 
a  combination  alleged  to  restrain  foreign 
trade,  contrary  to  the  Act  of  July  2,  1890 
(26  Stat,  at  L.  209,  chap.  647,  Comp.  Stat 
1918,  S  8820),  where  the  case  was  decided 
in  the  circuit  court  of  appeals  upon  the 
proposition  of  law  that  the  combination 
charged  was  not  an  unreasonable  restraint 
of  trade,  and  that  such  character  was  nec- 
essary to  make  it  ill^l  under  that  sUtute, 
both  trial  and  appelutte  courts  concurring 
as  to  the  fact  of  combination  and  restraint 
and  the  means  employed,  and  their  conclu- 
sion not  being  clearly  erroneous. 
[For  other  cases,  see  Appeal  and  Error,  4981- 

4959,  in  Digest  Sop.  Ct.  1908.] 
Monopoltes  —  under  Antl-tmst  Act  — 
Illegal  combination  —  shipping  trust. 
8.  Ocean  carriers  between  New  Yorlc 
and  South  African  ports  violated  the  pro- 
hibition of  the  Act  of  July  2,  1890  (26 
Stat,  at  L.  209,  chap.  647,  Comp.  Stat.  1913, 
§  8820),  against  combinations  in  restraint 
of  foreign  trade  or  commerce,  by  uniting, 
with  the  intention  and  result  of  restraining 
competition,  in  establishing  a  unifojpm 
freight  rate  which  included  a  so-called 
"primage  charge,"  to  be  refunded  subse- 
quently to  shippers  upon  condition  that  they 
should  ship  exclusively  bv  the  lines  of  the 
combining  carriers,  and  should  not,  directly 
or  indirectly,  be  interested  in  any  shipment 
by  other  vessels,  and  upon  the  further  con- 
dition (afterwards  revoked)  that  the  con- 
signees must  also  exhibit  the  same  loyalty 
to  the  combining  lines. 
(For   other   cases,    see    Monopolies,    IL    c.   In 

Digest  Sap.  Ct.  1908.] 
Monopolies  —  under  Antl-trnst  Act  — 
shipping  trust  —  organiaatlon  in  for- 
eign country. 
4.  A  combination  of  ocean  carriers  to  re- 
strain competition  is  within  the  Anti-trust 
Act  of  July  2,  1890    (26  Stat  at  L.  209, 
chap.  647,  Comp.  Stat.  1913,  §  8820),  al- 
though it  was  formed  in  a  foreign  country, 
where  it  affected  the  foreign  commerce  of 
the  United  States,  and  was  put  into  opera- 
tion in  the  United  States  by  the  carriers 
local  managers,  who  were  more  than  sinaply 
agents,  being  participants  in  the  combina- 
tion. __  . 
IPor   other   cases,    see   Monopolies,    II.    c   tn 

Digest  Sup.  Ct.  1908.1 
Monopolies  —  unlawful  combinations  — 
tlireefold  damages. 

6.  Shippers  who  have  been  compelled 
to  pay  an  unreasonable  freight  rate  because 
of  a  combination  of  ocean  carriers  to  restrain 
competition,  contrary  to  the  Anti-trust  Act 
of  ,Aily  2,  1890  (26  SUt.  at  L.  209,  chap. 
647,  domp.  Stat.  1013,  §  8820),  have  suf- 
fered damage  to  the  amount  of  the  excess 
over  what  was  a  reasonable  rate,  within  the 
meaning  of  S  7  of  that  act,  giving  a  cause 
of  action  to  any  person  injured  in  his  per- 
son or  property  by  reason  of  anything  for- 
bidden by  the  act,  and  the  right  to  recover 
threefold  damages  sustained  by  him. 
fFor   other    cases,    see    Monopolies.    II.  a,  m 

Digest  Sap.  Ct  1908.] 
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Trial  «  question  for  Jury  —  eombln*- 
tlon  In  restraint  of  trade. 

6.  The  fact  of  combination  need  not  be 
submitted  to  the  jury  in  an  action  for  three- 
fold damages,  brought  under  the  Anti-trust 
Act  of  July  2,  1890  (26  Stot.  at  L.  209^ 
ehap.  647,  Comp.  Stot.  1913,  S  B820),  {  T, 
where  there  is  no  conflict  in  the  evidence, 
and  nothing,  therefore,  for  the  Jury  to  pass 

upon. 

[For  other  cases,  see  Trial,  YI.  c.  In  Digest 
8np.  Ct.  1908.1 

Trlnl  «  instructions  «  damages. 

7.  It  cannot  be  said  that  the  jury  were 
permitted  to  eonsider  supposititious  profito 
as  elements  of  damage  in  an  action  for 
threefold  damages,  brought  under  the  Anti- 
trust Act  of  July  2,  1890  (26  Stot.  at  L. 
209,  chap.  647,  Comp.  Stat  1918,  §  8820), 
§  7,  by  shippers  against  ocean  earners  who 
had  combined  to  restrain  competition,  where 
there  were  different  sums  stoted*  resultinff 
from  the  loss  of  particular  customers,  and 
the  fact  of  their  certointy  was  submitted  to 
the  judgment  of  the  jury,  who  were  told 
that  they  ought  not  to  allow  any  speculative 
ilamages,  and  were  not  required  to  guess  as 
to  what  damages  plaintiffs  claimed  to  have 
sustoined,  and  that  the  burden  of  proof  was 
upon  plaintiffs,  and  that  from  the  evidence 
the  jury  should  be  able  to  calculate  the  dam- 
ages,—especially  where  plaintiffs  alleged  an 
overcharge,  ana  the  verdict  of  the  jury  was 
for  the  amount  of  such  overcharge  and  in- 

terest. 

[For  other  eases,  see  Trial,  YII.  a.  In  Digest 

Sap.  Ct.  1908.1 
Appeal  —  hnrmlosg  error  —  failure  to 

diarge  on  burden  of  proof. 

8.  Error,  if  any,  in  failing  to  diarga 
the  jury  in  an  action  for  threefold  damiu^, 
brought  under  the  Anti-trust  Act  of  July 
2,  1890  (26  Stot.  at  L.  209,  chap.  647, 
Comp.  Stot.  1913,  §  8820),  |  7,  by  shippers 
against  ocean  carriers,  that  the  burden  was 
on  the  plaintiffs  to  show  that  the  rates  on 
their  shipmento  were  excessive  and  unrea- 
sonable,—does  not  demand  a  reversal  where 
the  record  shows  a  most  painstaking  trial  of 
the  ease  on  the  part  of  counsel  and  the 
court,  a  full  exposition  of  all  the  elemento 
of  judgment,  and  careful  instructions  by  the 
court  for  their  estimate. 

fFor  other  cases,  see  Appeal  and  Error,  6127- 

B141,  in  Digest  Sop.  Ct.  1908.1 
Appeal  —  review  —  discretionary  mat* 

ters  —  amending  pleading. 

9.  The  allowance  of  an  amendment  to 
the  compUiint  resto  in  the  sound  discretion 
of  the  trial  court. 

[For  other  cases,  see  Appeal  and  Error,  4422- 
4481,  in  Digest  Sop.  Ct.  1908.] 


[No.  2.] 

Argued  April  28  and  29,  1914.  Restored  to 
docket  for  argument  before  full  bench 
June  21,  1916.  Reargued  January  19 
and  22,  1917.    Decided  March  6,  1917. 
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IN  ERROR  to  the  United  States  Cir- 
euit  Court  of  Appeals  for  the  Second 
Circuit  to  review  a  judgment  which  r^ 
versed,  with  instructions  to  dismiss  the 
complaint,  a  judgment  of  the  District 
Court  for  the  Southern  District  of  New 
York  in  favor  of  plaintiffs  in  an  action 
for  threefold  damages,  brought  under 
the  Sherman  Anti-trust  Act.  Reversed. 
Judgment  of  District  Court  affirmed. 
See  same  case  below,  on  first  writ  of 
error,  92  C.  C.  A.  316,  166  Fed.  261;  on 
second  writ  of  error,  111  C.  C.  A.  368, 
674^  190  Fed.  636,  1022. 

Statement  by  Mr.  Justice  McKenna: 

Action,  brought  in  the  circuit  court  of 
the  United  States  for  the  southern  dis- 
trict of  New  York,  by  plaintiffs  in  error 
against  defendants  in  error  and  others 
under  the  Sherman  Act  to  recover  dam- 
ages for  injuries  sustained  as  the  result 
of  a  combination  in  restraint  of  foreign 
trade. 

The  defendants,  it  is  charged,  being 
eommon  carriers  between  New  York  ana 
South  African  ports,  did,  under  certain 
company  names,  some  time  prior  to  De- 
cember, 1898,  enter  into  a  combination 
and  conspiracy  in  restraint  of  trade  and 
commerce  between  New  York  and  ports 
in  South  Africa,  to  be  rendered  effective 
by  making  certain  discriminations  in 
rates  of  freight  to  be  charged  which 
were  calculated  to  coerce  and  prevent 
plaintiffs  and  other  shippers  and  mer- 
chants similarly  situated  from  employ- 
ing such  agencies  and  facilities  of 
transportation  as  might  be  afforded 
them  by  other  common  carriers. 

For  such  purpose  they  united  under 


the  name  of  'The  South  African  Steam 
Lines"  and  distributed  a  circular  ^  [69] 
(exhibit  A)  promising  to  pay  shippers 
by  their  lines  10  per  cent  upon  the  net 
amount  of  freight  at  tariff  rates  re- 
ceived on  shipments  from  the  United 
States  to  Africa,  the  commission  to  be 
computed  every  six  months  up  to  the 
31st  of  January  and  the  31st  of  July  in 
each  year,  and  to  be  payable  nine 
months  after  such  respective  dates,  but 
only  to  shippers  who  shipped  exclusive- 
ly by  their  lines  to  certain  African 
ports,  and  provided  that  the  shippers 
directly  or  indirectly  have  not  made  or 
have  not  been  interested  in  any  ship- 
ments by  other  vessels. 

The  commission  is  not  payable  on  the 
goods  of  any  consignee  who  directly  or 
indirectly  imports  goods  by  vessels  other 
than  those  despatched  by  the  combining 
lines. 

These  terms,  it  is  charged,  are  against 
public  policy  and  in  restraint  of  trade. 

About  the  middle  of  the  year  1901  the 
defendant  Deutsche  Dampschiffahrts 
Gesellschaft,  Hansa,  and  the  firm  of 
Funch,  Edye,  A  Company,  as  its  agents 
offered  to  transport  [70]  merchandise 
to  South  African  ports  at  reasonable 
rates  and  lower  than  those  imposed  by 
the  other  defendants.  Thereupon  the 
other  defendants,  for  the  purpose  of 
avoiding  the  competition  of  those  car- 
riers, accepted  them  into  the  scheme 
and  combination,  and  there  was  agree- 
ment between  them  to  continue  the  mon- 
opoly, and  another  circular  was  issued 
like  the  first,  including  only  the  ad- 
ditional announcement  that  the  Deutsche 
Dampschiffahrts     Qesellschaft,     Hansa, 


1  'The  South  African  Steam  Lines. 

"Notice  to  Shippers  in  the  United  SUtes. 

"Commiasion   in   Respect  of  Slii))nient8  by 

Steam  and  Sailing  Vessels. 

"London,  31st  December,  1808. 
"l.  Shippers  to  all  norts  of  the  Cape  Col- 
ony and  of  Natal  and  to  Delagoa  bay  are 
hereby  informed  that  until  further  notice, 
and  subject  to  the  conditions  and  terms  set 
out  herein  each  of  the  undernamed  lines  will 
pay  shippers  by  their  line  a  commission  of 
10  per  cent,  calculated  upon  the  net  amount 
of  freight  at  tariff  rates  received  by 
such  line  from  sucli  shippers  on  their  ship- 
ments from  the  United  States  to  South 
Africa. 

'^.  The  said  commission  to  be  computed 
every  six  months  up  to  the  31st  January 
and  Slst  July  in  each  year,  and  to  be  pay- 
able nine  months  after  such  respective  dates 
to  those  shippers  only  who,  until  the  date 
at  which  the  commission  shall  become  pay- 
able^ shall  have  shipped  exclusively  by  ves- 
sels despatched  by  the  undernamed  lines 
respectively  from  the  United  States  to  ports 

•I  li.  ea. 


of  the  Cape  Colony,  Natal,  and  Delagoa  bay, 
provided  that  such  shippers,  either  as  prin- 
cipals or  as  agents,  have  not  directly  or  In- 
directly made  or  been  interested  in  any  ship- 
ments to  any  of  the  aforesaid  ports  by 
vessels  other  than  those  despatdied  1^  the 
undernamed,  and  also  provideci  that  the  state- 
ment of  claims  for  such  commission  shall  be 
made  in  the  annexed  form,  within  twelve 
months  of  the  date  of  shipment,  to  the  line 
which  shall  have  carried  the  goods  in  re- 
spect of  which  the  commission  is  claimed. 

"3.  The  above  commission  is  not  payable 
on  the  goods  of  any  consignee  who  directly 
or  indirectly  imports  ffoods  by  vessels  other 
than  those  despatched  by  the  undernamed 
lines. 

"(Subscribed)   American  A.  African  Steam- 
ship Line.  Union-Clan  Line 
"All  previous  notice  to  shippers  or  con- 
signees with  reference  to  returns  on  freight 
are  canceled. 

"Note. — The  above  commission  will  be 
payable  to  the  shippers  whose  names  appear 
on  the  bills  of  lading  or  to  their  order .** 
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had  been  added  as  one  of  the  parties  to 
the  first-named  agreement.  The  circu- 
lar is  attached  to  the  complaint  as  ex- 
hibit B. 

Subsequently  the  defendants  adopted 
a  verbal  agreement  that  altered  the  cir- 
culars to  the  effect  that  the  so-called 
'^oyal'*  consignees  could  collect  the  so- 
called  rebates  r^ardless  of  whether  the 
shippers  were  also  loyal;  but  on  the 
condition  that  where  the  shippers  and 
consignees  were  both  loyal,  the  rebates 
would  be  paid  to  the  shippers^  while  if 
the  consignee  alone  were  loyal|  the  re- 
bate would  be  paid  by  the  defendants  in 
London  direct  to  the  so-called  loyal 
consignee. 

Defendants  have  not  despatched 
steamers  to  African  ports  at  stated  and 
regular  dates,  but  have  placed  steamers 
on  berth  to  receive  general  cargo  only  at 
such  times  and  for  such  ports  in  South 
Africa  as  they  deemed  best  for  their 
private  gain  and  profit 

By  reason  of  the  monopoly  so  created 
by  defendants,  shippers — among  whom 
are  plaintiffs — ^have  been  compelled  to 
submit  to  hardships  and  inconvenience, 
and  to  pay  unreasonable  and  higher 
rates  to  such  extent  as  to  leave  at  the 
present  time  in  the  possession  of  defend- 
ants collectively,  as  plaintiffs  are  in- 
formed, about  one  and  one-half  million 
dollars  representing  the  extortion  of 
their  rates,  and  that  of  such  amount  £,1, 
112,  7s.  lid.  has  been  extorted  from 
plaintiffs. 

Two  steamship  companies,  the  Prince 
Line  and  the  Houston  Line,  have,  since 
the  spring  of  1902,  offered  to  [71] 
carry  from  the  United  States  to  South 
African  ports  merchandise  for  a  rea- 
sonable and  remunerative  rate  lower 
than  that  exacted  by  defendants. 

Defendants,  to  prevent  such  steamers 
from  competing,  have,  in  addition  to  the 
terms  imposed  on  the  South  African 
trade  by  the  circulars  above  mentioned, 
imposed  further  conditions  which,  while 
they  ostensibly  reduced  the  lower  rate  of 
freight  and  announced  that  defendants 
would  pay  the  grater  difference  arising 
therefrom,  by  them  called  a  special  com- 
mission, they  still  exacted  the  payment 
of  the  higher  rates,  by  them  called  tariff 
rates,  at  the  time  of  shipment,  and  im- 
posed the  following  further  condition: 
(1)  Precedent  to  tne  payment  of  such 
difference  they  require  all  shippers  to  be 
loyal  to  them.  (2)  Each  shipper  to  dis- 
close the  name  of  his  consignee.  (3) 
The  difference  in  rates  to  be  computed 
only   on   those   steamers   which   would 

come  into  direct  competition  with  the 
••• 


steamers  of  either  the  Prince  Line  or  the 
Houston  Line,  called  by  defendants 
''fighting  steamers."  (4)  The  n>ecial 
conmiission  or  rebate  to  be  granted  only 
on  limited  amounts  of  freight  room,  to 
be  allotted  at  the  will  and  discretion  of 
defendants,  additional  freight  room  to 
be  paid  for  at  the  higher  rate  under  the 
conditions  expressed  in  the  circulars. 

These  additional  conditions  are  in- 
tended to  further  restrain  trade,  and  in 
fact  have  prevented  shippers  who  had 
already  shipped  goods  under  the  original 
conditions  imposed  by  the  circulars  from 
further  exporting  as  much  merchandise 
to  South  African  ports  at  reasonable 
rates  offered  other  shippers. 

To  further  secure  the  monopoly  of  the 
carrying  trade  to  such  ports  and  oust 
competition  defendants  have  threatened 
to  withhold  and  have  withheld  by  way  of 
forfeit  the  repayment  of  the  so-called 
rebates  from  idl  those  among  whom  are 
plaintiffs,  so-called  by  them  ''loyal  ship- 
pers" and  "loyal  consignees,"  as  afore- 
said, [72]  "who  would  not  continue  to 
remain  loyal  under  the  additional  con- 
ditions superimposed  as  aforesaid." 

For  illustration  plaintiffs  adduce  two 
instances  when  they  were  obliged  to  pay 
higher  rates  on  a  portion  of  the  ship- 
ments, which  rates  were  higher  than 
those  offered  by  the  opposition  lines,  and 
defendants  threatened,  if  plaintiffs  made 
the  shipments  over  the  latter  lines  upon 
the  more  favorable  terms,  to  withhold 
from  repaying  plaintiffs  all  sums  pre- 
viously so  compulsorily  paid  by  plain- 
tiffs. 

Plaintiffs  are  informed  and  believe 
that  since  the  opposition  lines  have  of- 
fered to  carry  freight  to  South  African 
ports  defendants  have,  by  reason  of 
their  conspiracy,  refused  to  allot  uniform 
and  proportionate  freight  room  on  their 
steamers,  and  have  arbitrarily  discrim- 
inated between  several  shippers  and 
even  against  the  so-called  "loyal"  ship- 
pers and  consignees,  with  the  unlawful 
intent  that  the  moneys  so  held  by  them 
would  be  sufficient  security  to  prevent 
such  shippers  or  consignees  from  making 
shipments  of  or  importing  their  goods  by 
the  competing  vessels. 

By  reason  of  the  conspiracy  plaintiff 
and  others  similarly  situated  have  been 
compelled  either  not  to  ship  at  all,  and 
to  lose  a  great  deal  of  their  trade,  or  to 
ship  on  defendants'  steamers  a  small 
portion  of  merchandise  at  the  lower 
rates,  and  the  remainder,  of  the  same 
class  and  even  of  the  identical  lot  of 
merchandise,  at  the  higher  rates,  which 
is  practically  prohibitive  of  any  trade 
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whatever  by  reason  of  the  fact  that  the 
substantial  difference  between  the  two 
rates  would  be  a  discrimination  against 
the  various  consignees  and  customers  of 
plaintiffs  and  the  various  shippers  and 
customers  of  other  shippers  by  the  same 
steamer. 

The  conspiracy  violates  the  laws  of 
the  United  States  and  especially  the  Act 
of  July  2, 1890  [26  Stat,  at  L.  209,  chap. 
647,  Comp.  Stat.  1913,  §  8820],  entitled, 
''An  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraints  and  Mon- 
opolies." 

[731  Plaintiffs  allege  damages  in  the 
sum  of  £1,  112,  7s.  lid.,  equal  to  $5,- 
560,  for  which  they  pray  as  the  excess 
over  a  reasonable  rate,  and  the  further 
sum  of  $10,000  damages,  and  the  treb- 
ling of  these  sums. 

The  defendants,  by  Mieir  company 
names,  filed  separate  answers  in  which 
they  deny  some  of  the  allegations  of  the 
complaint  and  admit  others.  They  deny 
conspiracy  and  combination  for  the  pur- 
pose or  with  the  effect  set  out  in  the 
complaint.  They  admit  the  making  and 
issuing  of  the  circulars  designated  A 
and  B  in  the  complaint,  but  deny  that 
they  have  the  effect  or  were  intended  to 
have  the  effect  ascribed  to  thein. 

They  admit  the  refusal  to  pay  plain- 
tiffs certain  claims  as  rebates,  but  deny 
the  distinction  between  loyal  shippers 
and  loyal  consignees  and  all  of  the  in- 
ferences and  assertions  in  regard  there- 
to. 

As  a  separate  defense  they  allege  that 
all  freight  carried  by  them  for  plain- 
tiffs was  carried  on  bills  of  lading,  each 
of  which  contained  on  its  face  the  state- 
ment of  the  amount  of  freight  to  be  paid, 
and  in  respect  to  which  in  every  in- 
stance plaintiffs  either  paid  the  freight 
or  agreed  to  pay  the  amount  of  freight 
stated  in  the  bill  of  lading,  and  in  each 
instance  gave  a  due  bill  which  was  sub- 
sequently paid;  that  the  payments  were 
made  freely  and  voluntarily  and  with- 
out protest;  and  that,  so  far  as  any  of 
the  payments  were  made  pursuant  or 
with  reference  to  the  printed  circulars, 
plaintiffs  co-operated  knowingly  in  such 
transactions,  nnd  cannot  now  be  enti- 
tled to  any  relief  on  account  of  pay- 
ments of  freight  made  thereunder. 

It  was  prayed  that  the  complaint  be 
dismissed. 

Upon  the  issues  thus  formed  there 
were  two  trials.  At  the  conclusion  of 
the  testimony  on  the  first  trial  the  court 
considered  that  no  cause  of  action  was 
established  under  the  Sherman  Law  and 
•  1  L.  ed. 


upon  motion  of  defendants  dismissed  the 
complaint.    149  Fed.  933. 

[74]  The  judgment  was  reversed  by 
the  circuit  court  of  appeals  (October, 
1908).    92  C.  C.  A.  316,  166  Fed.  251. 

Upon  the  return  of  the  case  to  the  cir- 
cuit court  it  was  tried  to  a  jury,  result- 
ing in  a  verdict  for  plaintiffs  against  the 
defendants  composing  the  firms  of  Cay- 
ser,  Irvine,  &  Company;  Barber  k  Com- 
pany; and  Norton  &  Son,  the  action  as  to 
the  other  defendants  having  abated  or 
been  dismissed  by  the  court 

The  judgment  recites  that  the  action 
was  brought  under  the  act  of  Congress 
of  July  2,  1890,  and  that  a  verdict  had 
been  rendered  against  the  defendants 
above  named  for  the  sum  of  $5,600,  with 
interest  in  the  sum  of  $1,973.06, — in  all, 
$7,573.06;  that  thereupon  the  court  di- 
rected the  clerk  to  treble  the  amount  of 
the  verdict,  pursuant  to  the  terms  of  the 
act  of  Congress,  making  the  amount 
$22,719.18,  and  that,  the  parties  consent- 
ing, the  court  fixed  $2,500  as  an  attor- 
ney's fee.  The  judgment  was  reversed 
by  the  circuit  court  of  appeals,  one  mem- 
ber dissenting  (July,  1911).  Ill  C.  C. 
A.  368,  190  Fed.  536. 

The  circuit  court  at  the  first  trial 
(Judge  Hough  sitting)  was  of  opinion 
that  the  testimony  did  not  establish  that 
the  combination  charged  against  defend- 
ants was  an  unreasonable  restraint  of 
trade.  The  circuit  court  of  appeals  ex- 
pressed a  different  opinion.  The  courts 
said  that  the  substance  of  the  complaint 
was  that  defendants  were  engaged  as 
carriers  in  South  African  trade  and  had 
entered  into  a  combination  in  restraint 
of  all  foreign  trade  and  commerce,  in 
violation  of  the  act  of  dJongress,  by 
means  of  a  scheme  under  which  they 
united  as  ''The  South  African  Lines," 
fixed  rates,  and  shut  off  outside  compe- 
tition by  requiring  shippers  to  pay  a 
percentage  in  addition  to  a  reasonable 
freight  rate,  which  they  should  receive 
back  in  ease — and  only  in  case — they  re- 
frained from  shipping  by  other  lines. 
And  the  court  said  the  evidence  showed 
the  existence  of  a  ''conference"  for  the 
purpose  of  fixing  and  maintaining  rates, 
and  a  return  "commission"  to  "loyal" 
[75]  shippers.  The  manifest  purpose  of 
the  combination  and  its  effect  were,  it 
was  further  said,  to  restrain  competi- 
tion, and  that  it  was  therefore  in  con- 
travention of  the  Federal  Anti-trust 
Act. 

The  court  considered  that  whether  the 
restraint  was  reasonable  or  unreasonable 
was  immaterial  under  the  decisions  of 
this  court,  or  whether  the  combination 
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was  entered  into  before  or  after  plain- 
tiff commenced  business,  the  statute  ap< 
plying  to  continuing  combinations,  or 
whether  the  combination  was  formed  in 
a  foreign  country,  as  it  affected  the 
foreign  commerce  of  this  country  and 
was  put  into  operation  here.  And  as  the 
plaintiffs  had  alleged  damage,  the  court 
decided  that  they  were  entitled  to  an 
opportunity  to  prove  it,  and  remanded 
the  case  to  the  circuit  court. 

Upon  the  second  appeal  the  court  de- 
clared a  change  of  view,  saying :  "When 
this  case  was  in  this  court  before  we 
said,  upon  the  authority  of  the  decisions 
of  the  Supreme.  Court  as  we  then  inter- 
preted them,  that  whether  the  restraint 
of  trade  imposed  by  the  combination  in 
question  was  reasonable  or  unreasonable 
was  immaterial,"  and  that  it  was  ''also 
apparent  from  the  record  that  the  cir- 
cuit court  upon  the  second  trial  in  hold- 
ing as  a  matter  of  law  that  the  combi- 
nation shown  was  in  violation  of  the 
statute  acted  upon  the  same  view  of  the 
law."  And  further:  "In  the  light  of 
the  recent  decisions  of  the  Supreme 
Court  in  Standard  Oil  Cb.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734,  and  United 
States  V.  American  Tobacco  Co.  221  U< 
S.  106,  55  L.  ed.  663,  31  Sup.  Ct.  Rep. 
632,  the  construction  so  placed  upon  the 
statute  by  this  court  and  the  circuit 
court  must  be  regarded  as  erroneous  and 
a  new  trial  must  be  granted  unless  the 
contentions  of  the  parties  are  correct 
that,  upon  the  facts  shown,  this  court 
can  now  determine  the  legality  of  the 
combination." 

The  court  then  said  that  it  was  impos- 
sible to  hold  that  the  record  disclosed  a 
combination  in  unreasonable  restraint  of 
trade,  but  that  it  would  be  unduly  preju- 
dicial to  plaintiffs  to  reverse  the  judg- 
ment with  instruction  to  [76]  to  dis- 
miss ;  that  as  the  plaintiffs  had  presented 
their  case  in  view  of  the  decision  of  the 
court  that  the  reasonableness  of  the  re- 
straint was  ,  immaterial,  it  would  be 
unjust  to  them  to  dismiss  the  complaint 
because  their  proof  did  not  conform  to 
another  standard,  and  that  upon  another 
trial  the  plaintiffs  might  be  able  to  "pro- 
duce additional  testimony  tending  to 
make  out  a  case  within  the  Supreme 
Court  decisions  referred  to."  Accord- 
ingly, the  court  remanded  the  case  for  a 
new  trial. 

Subsequently  a  rehearing  was  granted 

on  petition  of  plaintiffs  who  waived  any  j 

right  to  a  new  trial  and  consented  that  I 

the  case  should  be  disposed  of  one  way 
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or  the  other.  As  a  result  of  the  rehear- 
ing the  mandate  was  recalled  and  the 
judgment  reversed,  with  instructions  to 
enter  an  order  dismissing  the  complaint. 
This  writ  of  error  was  then  allowed. 

Mr.  Lorenio  UUo  argued  the  cause  and 
filed  a  brief  for  plaintiffs  in  error  on 
original  argument; 

The  writ  of  error  to  the  icircuit  court 
of  appeals  was  properly  issued  in  pur- 
suance of  the  judgment  of  the  circuit 
court  of  appeals  entered  on  November 
16,  1911. 

Gelston  v.  Hoyt,  3  Wheat.  303,  4  L. 
ed.  395 ;  Atherton  v.  Fowler,  91  U.  S.  143, 
23  L.  ed.  265. 

Plaintiffs  and  defendants  do  not  stand 
on  an  equal  footing. 

New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627,  10  Am.  N^. 
Cas.  624;  Menacho  v.  Ward,  23  Blatchf. 
502,  27  Fed.  529. 

Volenti  non  fit  injuria  does  not  apply. 

Swift  &  C.  &  B.  Co.  V.  United  States, 
111  U.  S.  22,  28  L.  ed.  341,  4  Sup.  Ct. 
Rep.  244. 

Tender,  protest,  and  actual  refusal  to 
carry  was  unnecessary. 

New  York  C.  R.  Co.  v.  Lockwood  and 
Swift  &  C.  A  B.  Co.  V.  United  States, 
supra;  West  Virginia  Transp.  Co.  v. 
Sweetzer,  25  W.  Va.  434. 

Unreasonable  or  coercive  rates  of 
freight  are  recoverable. 

Texas  A  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27 
Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075; 
Heiserman  v.  Burlington,  C.  R.  &  N.  R. 
Co.  63  Iowa,  732,  18  N.  W.  903;  Parker 
V.  Great  Western  R.  Co.  7  Mann.  &  G. 
253,  135  Eng.  Reprint,  107,  7  Scott,  N. 
R.  835,  3  Eng.  Ry.  &  C.  Cas.  563,  13  L. 
J.  C.  P.  N.  S.  105. 

The  parties  are  not  in  pari  delicto. 

Duval  V.  Wellman,  124  N.  Y.  156,  26 
N.  E.  343. 

All  parties  to  the  unlawful  combina- 
tion are  liable  in  solido. 

Leonard  v.  Poole,  114  N.  Y.  371,  4 
L.R.A.  728,  11  Am.  St.  Rep.  667,  21  N. 
E.  707. 

Noncompetitive  rates  suggest  unrea- 
sonable rates. 

China  A  J.  Trading  Co.  v.  Georgia  R. 
Co.  12  Inters.  Com.  Rep.  241;  United 
States  V.  Addyston  Pipe  &  Steel  Co.  46 
L.R.A.  122,  29  C.  C.  A.  141, 54  U.  S.  App. 
723,  85  Fed.  271, 175  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  96. 

The  conference  falls  within  the  mean- 
ing of  the  Anti-trust  Act. 

Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.) 

243  U.  8. 
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834^  31  Snp.  Ct.  Rep.  502,  Ann.  Gas. 
1912D,  734;  United  States  y.  American 
Tobacco  Co.  221  U.  S.  106,  55  L.  ed. 
663,  31  Snp.  Ct.  Bep.  632;  Nash  ▼.  Unit- 
ed States,  229  U.  S.  373,  57  L.  ed.  1232, 
S3  Snp.  Ct.  Bep.  780. 

Mr.  A.  Leo  Eyerett  aigned  the  cause 
and  filed  a  brief  for  plaLitifEs  in  error 
on  reargument: 

The  trial  judge  committed  no  error  in 
vndertaking  to  give  instructions  as  to 
the  lawfulness  of  the  combination. 

Loewe  ▼.  Lawlor,  208  U.  S.  274^  52  L. 
ed.  488,  28  Sup.  Ct  Bep.  301,  13  Ann. 
Cas.  815;  Lawlor  y.  Loewe,  235  U.  S. 
522,  59  L.  ed.  341,  35  Sup.  Ct.  Bep.  170: 
Atty.  Gen.  y.  Adelaide  S.  S.  Co.  [1913] 

A.  C.  781, 109  L.  T.  N.  S.  258,  29  Times 
L.  B.  743,  Ann.  Cas.  1914A,  417;  Inter- 
national Haryester  Co.  y.  Kentucky,  234 
U.  S.  216,  223,  58  L.  ed.  1284,  1288,  34 
Sup.  Ct  Bep.  853. 

The  general  purpose  of  the  scheme,  as 
well  as  the  means  employed  to  carry  it 
out,  is  condemned  by  the  Sherman  Act 

Standard  Oil  Co.  y.  United  States,  221 
U.  S.  1,  75,  55  L.  ed.  619,  650,  34  L.BJL 
(N.S.)  834,  31  Sup.  Ct  Bep.  502,  Ann. 
Cas.  1912D,  734;  United  States  y.  Ameri- 
can Tobacco  Co.  221  U.  S.  106,  181, 182, 
55  L.  ed.  663,  694,  695,  31  Sup.  Ct  Bep. 
632;  United  States  v.  Pacific  &  A.  B.  & 
Nay.  Co.  228  U.  S.  87,  57  L.  ed.  742,  33 
Sup.  Ct.  Bep.  443;  Swift  ft  Co.  y.  United 
States,  196  U.  S.  375,  49  L.  ed.  518,  25 
Sup.  Ct  Bep.  276;  Standard  Sanitary 
M%.  Co.  y.  United  States,  226  U.  S. 
20,  57  L.  ed.  107,  33  Sup.  Ct  Bq>.  9; 
Nash  y.  United  States,  229  U.  S.  373, 
376,  57  L.  ed.  1232,  1235,  33  Sup.  Ct. 
Bep.  780 ;  Menacho  y.  Ward,  23  Blatchf . 
502,  27  Fed.  529. 

The  Mogul  S.  S.  Co.  y.  McGregor,  L. 

B.  23  Q.  B.  Div.  598,  [1892]  A.  C.  25, 
61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S. 
1,  40  Week.  Bep.  337,  7  Asp.  Mar.  L. 
Cas.  120,  56  J.  P.  101,  decision  is  in- 
applicable to  cases  instituted  under  the 
Sherman  Act. 

United  States  y.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1007, 17  Sup.  Ct  Bep.  540;  United  States 
y.  Addyston  Pipe  &  Steel  Co.  46  L.B.A. 
122,  29  C.  C.  A.  141,  54  U.  S.  App.  723, 
85  Fed.  286;  Wheeler-Stenzel  Co.  y. 
National  Window  Qlass  Jobbers  Asso. 
10  L.BJL(N.S.)  972,  81  C.  C.  A.  65b,  152 
Fed.  864. 

The  amount  of  the  rebates  was  re- 

The  Lady  Pike,  21  WaU.  1,  22  L.  ed. 

499;  Liverpool  &  6.  W.  Steam  Co.  y. 

Phenix  Ins.  Co.  (The  Montana)  129  U. 
41  Jj.  ed. 


S.  397,  32  L.  ed.  788,  9  Snp.  Ct  Bep. 
469;  Texas  &  P.  B.  Co.  y.  Abilene  Cot- 
ton Oil  Co.  204  U.  S.  426,  51  L.  ed.  553, 
27  Sup.  Ct.  Bep.  350,  9  Ann.  Cas.  1075. 

Messrs.  Thomas  Thaeher  and  J.  Parker 
Kirlin  argued  the  cause,  and,  with  M. 
Charles  B.  Hickoz,  filed  a  brief  for  de- 
fendants in  error  on  original  argument: 

The  plaintiffs  haye  not  sued  out  any 
writ  of  error  to  the  court  of  appeals 
from  the  judgment  of  the  circuit  court 
of  the  24th  of  Noyember,  1911.  That 
judgment  stands  of  record  in  the  cir- 
cuit court  as  a  final  disposition  of  the 
eontroyer^  between  the  parties.  The 
time  to  appeal  from  it  has  expired,  and 
neither  thu  court  nor  the  circuit  court 
of  appeals  nor  the  cirenit  court  has  any 
power  to  set  it  aside. 

Be  Metropolitan  Trust  Co.  218  U.  8. 
312,  54  L.  ed.  1051,  31  Sup.  Ct  Bep.  18. 

The  plaintiffs,  in  order  to  preserye 
their  rights,  and  keep  the  case  open  so 
as  to  leave  room  for  Uie  entry  of  a  judg- 
ment in  the  circuit  court  in  pursuance 
of  the  writ  of  error  sued  out  by  them  to 
the  judgment  of  the  circuit  court  of 
appeals,  should  either  have  moved  in 
the  circuit  court  to  vacate  the  judgment 
before  the  term  in  which  it  was  entered 
expired,  or,  within  the  time  allowed  by 
law,  should  have  sued  out  a  writ  of 
error  from  the  circuit  court  of  appealiL 
and,  upon  the  dismissal  of  such  writ  of 
error,  should  have  sued  out  a  further 
writ  to  review  the  action  of  the  cir- 
cuit court  of  appeals,  so  that  appeals 
from  both  the  judgments  could  have  been 
presented  to  this  court,  as  was  done  in 
the  case  of  Merrill  v.  National  Bank,  24 
C.  C.  A.  63,  41  U.  S.  App.  645,  78  Fed. 
208, 173  U.  S.  131,  43  L.  ed.  640, 19  Snp. 
Ct  Bep.  360.  See  also  Singer  litg,  Co. 
y.  Adams,  107  C.  C.  A.  658, 185  Fed.  768. 

Apparently  no  court  now  has  power  to 
vacate,  modify,  or  annul  the  judgment 
of  the  circuit  court,  which  finally  dis- 
posed of  the  controversy  between  the 
parties.  Unless  two  final  judgments  can 
be  entered  in  the  case  in  the  same  court, 
disposing  of  the  same  controversy,  there 
appears  to  be  no  room  for  the  entry  of 
a  fiirther  judgment  in  the  circuit  court, 
based  on  any  action  which  this  court 
might  take  under  the  present  writ  of 
error. 

Be  Metropolitan  Trust  Co.  supra. 

This  coiirt  would  have  had  no  juris- 
diction to  entertain  an  appeal  from  the 
first  judgment  of  the  circuit  court  of 
appeals  on  the  merits,  which  directed  a 
new  trial. 

Haseltine  y.  Central  Nat  Bank,  183 
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U.  8. 130,  46  L.  ed.  117,  22  Sup.  Ct.  Rep. 
49. 

The  proofs,  within  the  allegations  of 
the  complaint,  fail  to  establish  any  com- 
bination or  conspiracy  in  violation  of 
the  Anti-trust  Act. 

United  States  v.  American  Tobacco  Co. 
221  U.  S.  106,  65  L.  ed.  663,  31  Sup.  Ct. 
Bep.  632;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734;  United  States  v. 
E.  I.  DuPont  De  Nemours  &  Co.  188  Fed. 
127;  Atty.  Gen.  v.  Adelaide  S.  S.  Co. 
[1913]  A.  C.  781,  109  L.  T.  N.  S.  258, 
29  Times  L.  R.  743,  Ann.  Cas.  1914A, 
417;  Mogul  S.  S.  Co.  v.  McGregor  [18921 
A.  C.  25,  61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T. 
N.  8.  1,  40  Week.  Rep.  337,  7  Asp.  Mar. 
L.  Cas.  120,  56  J.  P.  101;  Northwestern 
Salt  Co.  v.  Electrolytic  AlkaH  Co.  [1914] 
A.  C.  461,  30  Times  L.  R.  313,  83  L.  J. 
K.  B.  N.  S.  530, 110  L.  T.  N.  S.  852,  58 
Sol.  Jo.  358;  Re  Coming,  51  Fed.  205; 
Re  Terrell,  51  Fed.  213;  Re  Greene,  52 
Fed.  104;  Whitwell  v.  Continental  To- 
bacco Co.  64  L.RJL  689,  60  C.  C.  A.  290, 
125  Fed.  454. 

The  agents  did  not  take  part  in  any 
combination  or  conspiracy  as  alleged. 

Jayne  v.  Loder,  7  L.R.A.(N.S.)  984, 
78  C.  C.  A.  653, 149  Fed.  21,  9  Ann.  Cas. 
294. 

The  acts  complained  of  as  constituting 
a  combination  or  conspiracy  took  place 
in  London,  outside  the  jurisdiction  of  the 
United  States,  and  therefore  could  not 
be  made  iUegal  by  the  Sherman  Act. 

American  Banana  Co.  v.  United  Fruit 
Co.  213  U.  S.  347,  53  L.  ed.  826,  29  Sup. 
Ct.  Rep.  511, 16  Ann.  Cas.  1047. 

The  judgment  i^pealed  from  should 
be  affirmed,  though  it  be  assumed  that  the 
facts,  within  the  pleadings,  showed  a 
combination  or  conspiracy  illegal  under 
the  Anti-trust  Act,  because  they  did  not 
show  injury  to  the  plaintiffs  by  reason 
thereof. 

Parsons  ▼.  Chicago  &  N.  W.  R.  Co.  167 
U.  S.  447,  42  L.  ed.  231, 17  Sup.  Ct.  Rep. 
887;  Pennsylvania  R.  Co.  v.  Internation- 
al Coal  Min.  Co.  230  U.  S.  184,  201,  57 
L.  ed.  1446,  1453,  33  Sup.  Ct.  Rep.  893, 
Ann.  Cas.  1915A,  315;  Knudson-Fergu- 
son  Fruit  Co.  v.  Michigan  C.  R.  Ca  79 
C.  C.  A.  46,  148  Fed.  974;  Meeker  v. 
Lehigh  Valley  R.  Co.  106  C.  C.  A.  94, 
183  Fed.  550;  Central  Coal  &  Coke  Co. 
V.  Hartman,  49  C.  C.  A.  244,  111  Fed.  96; 
Hoover  v.  Pennsylvania  R.  Co.  156  Pa. 
220,  22  L.R.A.  263,  36  Am.  St.  Rep.  43, 
27  Atl.  282;  Lowry  v.  Tile,  Mantel  & 
Grate  Asso.  106  Fed.  38;  Thomson  v. 
Union  Castle  Mail  S.  S.  Co.  149  Fed. 


933;  New  Tork  v.  Ransom,  23  How.  487, 
16  L.  ed.  515;  The  Conqueror,  166  U.  S. 
127,  41  L.  ed.  945, 17  Sup.  Ct  Rep.  510; 
Rude  V.  Westcott,  130  U.  S.  152,  32  L. 
ed.  888,  9  Sup.  Ct.  R^.  463;  Central 
Coal  &  Coke  Co.  v.  Hartman,  49  C.  C.  A. 
244,  111  Fed.  96;  WhitweU  v.  Conti- 
nental  Tobacco  Co.  64  L.R.A.  689,  60 
C.  C.  A.  290,  125  Fed.  454;  Menacho  v. 
Ward,  23  Blatchf.  502,  27  Fed.  529;  Kill- 
mer  v.  New  York  C.  &  H.  R.  R.  Co.  100 
N.  Y.  395,  53  Am.  Rep.  194,  3  N.  E.  293; 
Arnold  v.  Georgia  R.  &  Bkg.  Co.  50  Ga. 
304 :  Kenneth  v.  South  Carolina  R.  Co. 
15  Rich.  L.  284,  89  Am.  Dec.  382;  Penn- 
sylvania R.  Co.  V.  International  Coal 
Min.  Co.  230  U.  S.  184,  204,  57  L.  ed. 
1446,  1454,  33  Sup.  Ct.  Rep.  893,  Ann. 
Cas.  1915A,  315. 

A  conspiracy  involves  a  criminal  in- 
tent 

United  States  v.  Greene,  100  Fed.  941; 
United  States  v.  Frisbie,  28  Fed.  808; 
People  v.  Flack,  125  N.  Y.  324, 11  L.R.A. 
807,  26  N.  E.  267. 

There  was  no  direct  evidence  of  any 
eriminal  intent  on  the  part  of  the  defend- 
ants. Whether  or  not  they  had  com- 
mitted acts  from  which  a  criminal  intent 
must  be  inferred  was  for  the  jury  to  de- 
termine. 

Lawlor  v.  Loewe,  109  C.  C.  A.  288, 187 
Fed.  527;  Gardner  y.  Michigan  C.  R.  Co. 
150  U.  S.  359,  361,  37  L.  ed.  1110,  14 
Sup.  Ct.  Rep.  140. 

The  circuit  court  erred  in  declining  to 
charge  the  jury  that  the  burden  was  on 
the  plaintifts  to  show  that  the  rates 
charged  them  on  their  shipments  were  ex- 
cessive and  unreasonable. 

Abrath  v.  Northeastern  R.  Co.  L.  R. 
11  Q.  B.  Div.  440,  52  L.  J.  Q.  B.  N.  S. 
620,  49  L.  T.  N.  S.  618,  32  Week.  Rep. 
50,  47  J.  P.  692. 

*  Messrs.  J.  Parker  Kirlin  and  Thomas 
Thacher  argued  the  cause  and  filed  a 
brief  for  defendants  in  error  on  reargu- 
ment: 

The  combination  assumed  to  be  shown 
could  not  properly  be  held  by  the  judge 
to  be  unlawful  merely  because  it  ap- 
peared that  thereby  competition  between 
the  parties  was  eliminated  or  restricted. 
United  States  v.  Hamburgh-American 
S.  S.  Line,  216  Fed.  971;  United  States 
V.  Prince  Line,  220  Fed.  230;  United 
States  V.  United  States  Steel  Corp.  223 
Fed.  55;  Patterson  v.  United  States,  138 
C.  C.  A.  123,  222  Fed.  599;  United  States 
V.  United  Shoe  Machinery  Co.  222  Fed. 
349;  United  States  v.  International  Har- 
vester Co.  214  Fed.  987;  United  States 
V.  Keystone  Watch  Case  Co.  218  Fed. 
502. 
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The  combination  assumed  to  be  shown 
eould  not  properly  be  held  by  the  judge 
to  be  unlawful  unless  it  appeared  by  un- 
conflicting  testimony,  without  resort  to 
inferences  of  fact  therefrom,  that  by 
reason  of  its  intent  or  its  inherent  na- 
ture it  prejudiced  the  public  interests 
by  unduly  restricting  competition,  or 
unduly  obstructing  the  course  of  trade. 

Nash  V.  United  States,  229  U.  S.  373, 
376,  57  L.  ed.  1232,  1235,  33  Sup.  Ct. 
Rep.  780;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734;  United  States  v. 
American  Tobacco  Co.  221  U.  S.  106,  55 
L.  ed.  663,  31  Sup.  Ct.  Rep.  632;  Eastern 
States  Retail  Lumber  Dealers  Asso.  ▼. 
United  States,  234  U.  S.  600,  609,  610, 
58  L.  ed.  1490,  1498,  L.R.A.1915A,  788, 
34  Sup.  Ct  Rep.  951;  United  States  v. 
Terminal  R.  Asso.  236  U.  S.  194,  59  L. 
ed.  535,  35  Sup.  Ct.  Bep.  408. 

The  charge  and  rulings  of  the  court 
were  not  justified  because  the  proofs 
wholly  failed  to  show  that  the  assumed 
combination  was  of  such  a  character  as 
to  bring  it  under  the  condemnation  of 
the  act. 

United  States  y.  American-Asiatic  8. 
S.  Co.  220  Fed.  230;  United  States  y. 
Hamburgh-American  8.  S.  line,  216 
Fed.  971. 

Mr.  Justice  McKgima>  after  stating 
the  case  as  above,  delivered  the  opinion 
of  the  court: 

A  motion  to  dismiss  the  writ  of  error 
is  made,  two  grounds  being  urged:  (1) 
The  circuit  court  of  appeals  was  without 
jurisdiction  to  allow  the  writ  on  March 
15,  1912,  for  the  reason  that  its  judg- 
ment had  become  executed  and  the  judg- 
ment entered  thereon  in  the  circuit  court 
November  24, 1911,  had  become  final  and 
irrevocable  before  the  petition  for  the 
writ  was  filed  and  the  order  allowed. 
(2)  The  judgment  of  the  circuit  court 
was  entered  in  the  form  finally  adopted 
at  the  request  of  plaintiffs  and  by  their 
consent,  and  the  errors  assig^ied  by 
plaintiffs  were  waived  by  such  request 
and  consent. 

The  argument  to  support  the  motion  is 
somewhat  roundabout.  It  gets  back  to 
the  circuit  court  and  charges  that  be- 
cause that  court  had  entered  judgment 
on  the  original  mandate  and  had  ad- 
journed for  the  term  without  any  appli- 
cation having  been  made  to  recall  that 
[83]  judgment,  and  because  no  writ  of 
error  to  review  it  was  sought,  the  judg- 
ment became  a  final  disposition  of' the 

case. 
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We  are  not  concerned  with  what  the 
circuit  court  might  have  done,  but  only 
with  what  the  circuit  court  of  appeals 
did  and  the  jurisdiction  it  possessed.  It 
received  and  granted  a  petition  for  re- 
hearing, ordered  a  recall  of  the  mandate 
previously  issued,  set  aside  the  judg- 
ment of  the  circuit  court,  and  remanded 
the  case  with  directions  to  dismiss  the 
complaint.  The  plaintiffs  did  not  con- 
sent to  a  judgment  against  them,  but 
only  that,  if  there  was  to  be  such  a 
judgment,  it  should  be  final  in  form  in- 
stead of  interlocutory,  so  that  they 
might  come  to  this  court  without  further 
delav. 

Subsequently  a  petition  for  the  writ  of 
error  was  filed  and  allowed  and  all 
further  proceedings  upon  the  part  of  the 
defendants  for  the  enforcement  of  the 
judgment  were  suspended  and  stayed  un- 
til the  final  determination  by  this  court 
upon  the  writ  of  error,  in  return  to  which 
the  record  was  properly  furnished.  Ath- 
erton  y.  Fowler,  91  U.  S.  143,  23  L.  ed. 
265. 

The  motion  to  dismiss  is  denied. 

The  case  in  the  courts  below  had  a 
various  fate,  victory  alternating  between 
the  parties,  but  finally  resting  with  de- 
fendants. 

The  plaintiffs,  dissatisfied,  have 
brought  the  case  here.  We  are  con- 
fronted at  the  outset,  in  view  of  the 
proceedings  in  the  courts  below,  with 
contentions  as  to  what  questions  of  law 
or  fact  are  before  us. 

Notwithstanding  two  trials  and  two 
appeals  and  reviews  in  the  circuit  eourt 
of  appeals,  defendants  insist  the  facts 
are  yet  in  controversy.  We  cannot  as- 
sent. 

It  will  be  observed  &om  the  excerpts 
from  the  opinions  of  the  circuit  court  of 
appeals  that  the  case  was  decided  upon 
the  proposition  of  law  that  the  com- 
bination charged  against  defendants  was 
not  in  unreasonable  restraint  of  [84] 
trade,  and  that  such  character  was 
necessary  to  make  it  illegal  under  the 
Federal  Anti-trust  Act.  As  to  the  fact 
of  combination  and  restraint  and  the 
means  employed  both  trial  and  appel- 
late courts  concurred,  and  their  conclu- 
sion is  not  shown  to  be  erroneous. 

There  is  a  contention  that  ^'there  is 
not  in  the  record  any  direct  proof  what- 
ever of  the  terms  of  any  conference  or 
agreement  participated  in  by  any  of  the 
defendants.  All  that  appears  is  that 
certain  steamship  owners  consisting  of 
firms,  the  identify  of  whose  members  is 
not  established,  operated  steamers  in  the 
trade  to  South  African  ports  without 
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eompetiDg  with  one  another.''  But  more 
than  that  appears,  and  it  canaot  be  as- 
sumed that  the  circulars  that  were  is- 
sued and  the  concerted  course  of  dealing 
under  them  were  the  accidents  of  par- 
ticular occasions  having  no  premeaita- 
tion  or  subsequent  unity  in  execution. 
The  contention  did  not  prevail  with  the 
courts  below  and  we  are  brought  to  the 
consideration  of  the  grounds  upon  which 
the  circuit  court  of  appeals  changed  its 
ruling;  that  is,  that  it  was  constrained 
to  do  so  by  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  602, 
Ann.  Cas.  1912D,  734,  and  United  States 
V.  American  Tobacco  Co.  221  U.  S.  106, 
55  L.  ed.  663,  31  Sup.  Ct.  Rep.  632. 

It  is  not  contended  that  the  facts  of 
those  cases  or  their  decision  constrained 
such  conclusion,  but  only  that  they  an- 
nounced a  rule  which,  when  applied  to 
the  case  at  bar,  demonstrated  the  inof- 
fensive character  of  the  combination  of 
defendants.  In  other  words,  it  is  con- 
tended that  it  was  decided  in  those  cases 
that  ''the  role  of  reason"  must  be  ap- 
plied in  every  case  ''for  the  purpose  of 
determining  whether  the  subject  before 
the  court  was  within  the  statute,"  to 
quote  the  words  of  the  opinion,  and,  as 
explained  in  subsequent  cases,  it  is  the 
effect  of  the  rule  that  only  such  eon- 
tracts  and  combinations  are  within  the 
act  as,  by  reason  of  their  intent  or  the 
inherent  nature  of  the  contemplated  acts, 
prejudice  the  public  interest  by  unduly 
restricting  competition  or  unduly  ob- 
structing the  [95]  course  of  trade. 
Nash  V.  United  States,  229  U.  S.  373, 
376,  57  L.  ed.  1232,  1235,  33  Sup.  Ct. 
Rep.  780;  Eastern  States  Retail  Lum- 
ber Dealers  Asso.  v.  United  States,  234 
U.  S.  600,  609,  58  L.  ed.  1490,  1498, 
L.R.A.1915A,  788,  34  Sup.  Ct.  Rep.  951. 

But  the  cited  cases  did  not  overrule 
prior  cases.  Indeed,  they  declare  that 
prior  cases,  aside  from  certain  expres- 
sions in  two  of  them,'  or  asserted  impli- 
cations from  them,  were  example  of  the 
rule  and  show  its  thorough  adequacy  to 
pervent  evasions  of  the  policy  of  the 
law  "by  resort  to  any  disguise  or  subter- 
fuge of  form,"  or  the  escape  of  its  pro- 
hibitions "by  any  in  direction.''  And  we 
have  since  declared  that  it  cannot  "be 
evaded  by  good  motives,''  the  law  being 
"its  own  measure  of  right  and  wrong, 
of  what  it  permits  or  forbids,  and  the 

•  United  States  v.  Trans-Miseouri  Freight 
Amo.  166  U.  S.  200,  41  U  ed.  1007,  17  Sup. 
Ct  Rep.  640;  United  States  v.  Joint  Traf- 
fle  Ammo.  171  U.  a  506,  48  L.  ed.  269,  10 
Sop.  Ct  Sep.  26. 
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judgment  of  the  courts  cannot  be  set  up 
against  it  in  a  supposed  accommodation 
of  its  policy  with  the  good  intention  of 
parties,  and,  it  may  be,  of  some  good  re- 
sults." Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  20,  49,  57  L.  ed. 
107,  117,  33  Sup.  Ct  Rep.  9;  Inter- 
national Harvester  Co.  v.  Missouri,  234 
U.  S.  199, 58  L.  ed.  1276,  52  LJt.A.(N.S.) 
525,  34  Sup.  Ct.  Rep.  859. 

The  rule  condenms  the  combination  of 
defendants,  indeed,  must  have  a  stricter 
application  to  it  than  to  the  combina- 
tions passed  on  in  the  cited  cases.  The 
defendants  were  common  carriers  and  it 
was  their  duty  to  compete,  not  combine; 
and  their  duty  takes  from  them  pallia- 
tion, subjects  them  in  a  special  sense  to 
the  policy  of  the  law. 

Their  plan  of  evasion  was  simple  and 
as  effective  as  simple.  They  established 
a  uniform  freight  rate,  including  in  it 
what  they  called  a  primage  charge.  This 
charge  was  refunded  subsequently,  but 
only  to  shippers  who  shipp^  exclusively 
by  the  lines  of  the  combining  companies, 
and  who  had  not,  directly  or  indirectly, 
made  or  been  interested  in  any  ship- 
ment by  other  vessels.  And  there  was 
the  further  condition  that  the  rebate  was 
not  [86]  payable  on  the  foods  of  any 
consignee  who  directly  or  indirectly  im- 
ported goods  by  vessels  other  than  those 
of  the  "conference," — ^to  use  the  word 
employed  by  the  witnesses  to  describe 
the  combining  companies.  This  loyalty 
on  the  part  of  the  consignees  was  subse- 
quently excused,  but  loyalty  upon  the 
part  of  shippers  was  continued  to  be  ex- 
acted, and  its  reward  was  the  refunding 
of  the  primage  charge.  That  the  com- 
bination was  effective  both  the  lower 
courts  agreed.  Upon  its  extent  they  dif- 
fered, the  court  of  appeals  considering 
that  while  it  was  in  restraint  of  trade, 
the  restraint  was  reasonable  and  there- 
fore not  obnoxious  to  the  law. 

The  court  of  appeals  has  not  given  us 
its  reason  for  its  conclusion.  Counsel 
for  defendants  say  that  the  Standard  Oil 
and  Tobacco  Cases  furnished  the  ex- 
planation, and  that  they  support  what 
the  history  of  the  act  establishes,  that  it 
was  the  "clear  intent  upon  the  part  of 
Congress  not  to  condemn  contracts  and 
combinations  merely  because  they  are  in 
restraint  of  competition,  or  merely  be- 
cause they  operate  to  raise  the  cost  of 
commodities  to  consumers." 

The  argument  that  is  employed  to  sus- 
tain the  contention  is  one  that  has  been 
addressed  to  this  court  in  all  of  the  cases 
and  we  may  omit  an  extended  considera- 
tion of  it    It  terminates,  as  it  has  al- 
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ways  terminated,  in  the  assertion  that 
the  partieolar  combination  involved  pro- 
moted trade,  did  not  restrain  it.  and  that 
it  was  a  beneficial,  and  not  a  detriment- 
al, agency  of  commerce. 

We  have,  already  seen  that  a  combina- 
tion is  not  excused  because  it  was  in- 
duced by 'good  motives  or  produced  good 
results,  and  not  such  is  the  justification 
of  defendants.  They  assert  first  that 
they  are  voluntary  agencies  of  commerce, 
free  to  go  where  they  will,  not  compelled 
to  run  from  New  York  to  Africa,  and 
that,  ''unlike  railroads,  neither  law  nor 
any  other  necessity  fixes  them  upon  par- 
ticular courses;"  and  therefore,  it  is 
asked,  'Srho  can  say  that  otherwise  than 
under  the  plan  adopted,  any  of  [87]  the 
ships  of  the  defendants  would  have  sup- 
plied facilities  for  transportation  of 
commodities  between  New  York  and 
South  Africa  during  the  time  referred  to 
in  the  complaint  f"  The  resultant  ^^ood 
of  the  plan,  it  is  said,  was  ''regularity 
of  service,  with  steadiness  of  rates ;"  and 
that  "the  whole  purpose  of  the  plan  un- 
der which  the  defendants  acted  was  to 
achieve  this  result." 

We  may  answer  the  conjectures  of  the 
argument  by  the  counter  one  that  if  de- 
fendants had  not  entered  the  trade, 
others  might  have  done  so  and  been  will- 
ing to  serve  shippers  without  construing 
them, — been  willing  to  compete  against 
others  for  the  patronage  of  the  trade. 
And  it  appears  from  the  testimony  that 
certain  lines  so  competed  until  they  were 
taken  into  the  dr'endants'  combination. 

Nor  can  it  be  said  that  under  defend- 
ants as  competitors,  or  that  under  com- 
peting lines,  service  would  not  be  regular 
or  rates  certain,  or,  if  uncertain,  that 
they  would  be  detrimentally  so. 

That  the  combination  was  intended  to 
prevent  the  competition  of  the  lines 
which  formed  it  is  testified,  and  it  can- 
not be  justified  by  the  conjectures  of- 
fered by  counsel ;  nor  can  we  say  that  the 
success  of  the  trade  required  a  con- 
straint upon  shippers  or  the  employment 
of  "fighting  ships"  to  kill  off  competing 
vessels  which,  tempted  by  the  profits  of 
the  trade,  used  the  free  and  unfixed 
courses  of  the  seas,  to  paraphrase  the 
language  of  counsel,  to  break  in  upon 
defendants'  monopoly.  And  monopoly  it 
was;  shippers  constrained  by  their  ne-. 
cessities,  competitors  kept  off  by  the 
^fighting  ships."  And  it  finds  no  justifica- 
tion in  the  fact  that  defendants'  "contri- 
butions to  trade  and  commerce"  might 
"have  been  withheld."  This  can  be  said 
of  any  of  the  enterprises  of  capital,  and 

has  been  urged  before  to  exempt  them 
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I  from  regulation  even  when  engaged  in 
business  which  is  of  public  concern.  The 
contention  has  long  since  been  worn  out 
and  it  is  established  that  the  [88] 
conduct  of  property  embarked  in  the* 
public  service  is  subject  to  the  policies 
of  the  law. 

It  is  contended  that  the  combination, 
if  there  was  one^  was  formed  in  a  for- 
eign country  and  that^  therefore,  it  was 
not  within  the  act  of  Congress;  and  that, 
besides,  the  principals  in  the  combina- 
tion, and  not  their  agents,  were  amen- 
able to  the  law.  To  this  we  do  not  as- 
sent. As  was  said  by  the  circuit  court 
of  appeals,  the  combination  affected  the 
foreign  commerce  of  this  country  and 
was  put  into  operation  here.  United 
States  y.  Pacific  &  A.  R.  &  Nav.  Co.  228 
U.  S.  87,  67  L.  ed.  742,  33  Sup.  Ct.  Rep. 
443.  It,  therefore,  is  within  the  law,  and 
its  managers  here  were  more  than  simply 
agents — they  were  participants  in  the 
combination. 

It  is,  however,  contended  that  even  if 
it  be  assumed  the  facts  show  an  illegal 
combination,  they  do  not  show  injury  to 
the  plaintiffs  by  reason  thereof.  The 
contention  is  untenable.  Section  7  of  tho 
act  gives  a  cause  of  action  to  any  person 
injured  in  his  person  or  property  by  rea- 
son of  anything  forbidden  by  the  act, 
and  the  right  to  recover  threefold  the 
damages  by  him  sustained.  The  plain- 
tiffs alleged  a  charge  over  a  reasonable 
rate  and  the  amount  of  it.  If  the  charge 
be  true  that  more  than  a  reasonable  rate 
was  secured  by  the  combination,  the  ex- 
cess over  what  was  reasonable  was  an 
element  of  injury.  Texas  &  iP.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  426, 436, 
61  L.  ed.  663,  667,  27  Sup.  Ct.  Rep.  360, 
9  Ann.  Cas.  1076.  The  unreasonableness 
of  the  rate  and  to  what  extent  unreason- 
able was  submitted  to  the  jury,  and  the 
verdict  represented  their  conclusion. 

The  next  contention  is  that  the  fact  of 
combination  should  have  been  submitted 
to  the  jury,  and  not  decided  as  a  matter 
of  law  by  the  court.  We  are  unable  to 
assent.  There  was  no  confiict  in  the 
evidence,  nothing,  therefore,  for  the 
jury  to  pass  upon ;  and  the  court  proper- 
ly assumed  the  decision  of  what  was 
done  and  its  illegal  effect 

It  is  next  contended  that  the  jury  was 
permitted  to  consider  as  elements  of 
damage  supposititious  profits.  ^  The 
[89]  record  does  not  sustain  the  con- 
tention. The  profits  were  not  left  to 
speculation.  There  was  different  sums 
stated,  resulting  from  the  loss  of  par- 
ticular customers,  and  the  fact  of  their 
certainty  was  submitted  to  the  judgment 
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of  the  jury.  They  were  told  that  they 
''ought  not  to  allow  any  speculative  dam- 
ages/' that  they  were  not  "required  to 
guess"  as  to  what  damages  ''plaintiff 
claimed  to  have  sustained."  And 
further,  that  the  burden  of  proof  was 
upon  plaintiffs  and  that,  from  the  evi- 
dence, the  jury  should  be  able  to  make 
a  calculation  of  what  the  damages  were. 
Besides,  plaintiffs  alleged  an  overcharge, 
and  the  verdict  of  the  jury  was  for  its 
amount  and  interest 

Two  other  contentions  are  made:  (1) 
The  court  should  have  charged  the  jury 
that  the  burden  was  on  the  plaintiffs  to 
show  that  the  rates  on  their  shipments 
were  excessive  and  unreasonable.  (2) 
The  court  erred  in  permitting  plaintiffs 
to  amend  thoir  complaint  so  as  to  set 
up  a  new  cause  of  action. 

(1)  If  there  was  error  in  this,  its  ef- 
fect is  not  appreciable.  The  record 
shows  a  most  painstaking  trial  of  the 
case  on  the  part  of  counsel  and  the 
court,  a  full  exposition  of  all  of  the  ele* 
ments  of  judgment,  and  careful  instruc- 
tions of  the  court  for  their  estimate.  It 
would  be  going  very  far  to  reverse  a 
case  upon  the  effect  of  the  bare  abstrac- 
tion asserted  by  the  contention,  even 
granting  it  coula  be  sustained. 

(2)  Permitting  the  amendment  of  the 
complaint  was  not  an  abuse  of  the  dis- 
cretion which  a  court  necessarily  pos- 
sesses. 

The  above  are  the  main  contentions  of 
defendants.  They  make,  besides,  a  con- 
tention comprehensive  of  all  of  the  rul- 
ings against  them;  but  to  give  a  detailed 
review  of  such  rulings  would  re- 
quire a  reproduction  of  the  record,  and 
we  therefore  only  say  that  the^  have 
been  given  attention  and  no  prejudicial 
error  is  discovered  in  them. 

Judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed  and  that  of  the  District 
Court  is  affirmed. 


[00]  HENRY  D.  Mcdonald,  Plff.  in  Err., 

V. 

F.  A.  MABEE. 

(See  S.  C.  Reporter*!  ed.  00-03.) 

Constitutional  law  —  due  process  of  law 
—  pcr8onal  Jndgment  against  absent 
defendant  —  service  by  publication. 

A  personal  judgment  for  money 
against  a  person  who  has  left  the  state  not 
Intcndiniz  to  return  may  not,  consistently 
with  due  process  of  law,  be  rendered  upon 
service  by  publication  in  a  local  newspaper, 
••• 


and  such  judgment  is  not  merely  voidable^ 

but  absolutely  void. 

[For  other  cases,  see  Constitutional  Law,  606- 
.  724 ;   Judffment    III.  b.   In  Digest   Sup.  Ct. 
1008.] 

[No.  135.] 

Submitted     January     31,     1017.     Decided 

March  6,  1017. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Texas  to  review  a  judg- 
ment which  reversed  a  judgment  of  the 
Court  of  Civil  Appeals  of  that  state,  re- 
versing a  judgment  of  the  County  Court 
of  Lamar  County  in  favor  of  defendant 
in  a  suit  upon  a  promissory  note.  Re- 
versed. 

See  same  case  below,  —  Tex.  — ,  176  S. 
W.  676. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  D.  McDonald,  in  propria 
pei^ona,  submitted  the  cause  for  plain- 
tiff in  error.  Mr.  A.  P.  Park  was  on  the 
brief: 

The  doctrine  announced  in  Pennoyer 
▼.  Neff,  96  U.  S.  714,  24  L.  ed.  666,  ap- 

Note. — ^As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  266;  Kuntz 
V.  Sumption,  2  L.BA.  666;  Re  Gannon, 
6  L.R.A.  369;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Tewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  866. 

On  notice  and  hearing  required,  gen- 
erally, to  constitute  due  process  of  law 
— %ee  notes  to  Kuntz  v.  Sumption,  2 
L.R.A.  667;  Chauvin  y.  Valiton,  3  L.R.A. 
194;  and  Ulman  v.  Baltimore,  U  L.RJL 
226. 

As  to  what  service  of  process  is  suf- 
ficient, generally,  to  constitute  due  proc- 
ess of  law — see  note  to  Pinney  v.  Provi- 
dence Loan  &  Invest.  Co.  60  Li.R.A.  677. 

As  to  when  service  of  notice  to  ap- 
pear and  defend  is  necessary  to  the  va- 
lidity of  judgments — see  note  to  Hol- 
lingsworth  v.  Barbour,  7  L.  ed.  U.  S. 
923. 

On  constructive  or  substituted  service 
of  nonresident  in  action  in  personam 
as  due  process  of  law — see  note  to 
Rahrer  v.  Rahrer,  36  L.R.A.(N.S.)  292. 

As  to  the  effect  of  acceptance  of 
process  served  by  publication  or  per- 
sonally outside  of  the  state — see  note  to 
White  V.  White,  24  L.R.A.(N.S.)  1279. 

As  to  the  validity  of  personal  judg- 
ments rendered  upon  constructive  serv- 
ice of  process — see  note  to  Moyer  v. 
Bucks,  16  LJt.A.  231. 
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plies  to  a  judgment  of  a  state  court  ren- 
dered on  service  by  publication  only 
where  there  was  no  appearance,  against 
a  defendant  claiming  his  residence  in 
the  same  state,  but  who  was  sued  and 
cited  by  publication  as  being  absent  from 
the  state,  the  record  showing  that  he  was 
so  absent  when  the  suit  was  filed,  when 
publication  was  made,  and  when  the 
judgment  was  rendered, — ^in  fact,  so 
absent  during  the  whole  time  from  the 
institution  of  the  suit  to  the  rendition 
of  the  judgment. 

Freeman  y.  Alderson,  119  U.  S.  190,  30 
L.  ed.  374,  7  Sup.  Ct.  Rep.  165;  River- 
side &  D.  River  Cotton  Mills  v.  Menaf ee, 
237  U.  S.  189,  59  L.  ed.  910,  36  Sup.  Ct. 
Rep.  679;  Wilson  v.  Seligman,  144  U.  S. 
41,  36  L.  ed.  338,  12  Sup.  Ct.  Rep.  541; 
Cooper  V.  Reynolds,  10  Wall.  308,  19  L. 
ed.  931;  Galpin  v.  Page,  18  WaU.  350,  21 
L.  ed.  959;  New  York  L.  Ins.  Co.  v. 
Bangs,  103  U.  S.  438,  26  L.  ed.  580; 
Be  la  Montanya  v.  De  la  Montanya, 
112  Cal.  101,  32  LJI.A.  82,  53  Am.  St. 
Rep.  166,  44  Pac.  345;  Smith  v.  Grady, 
68  Wis.  215,  31  N.  W.  477;  feickerdike 
V.  Allen.  157  IlL  95,  29  L.RJL  782,  41 
N.  E.  740. 

Mr.  Joseph  W.  Bailey  submitted  the 
cause  for  defendant  in  error: 

One  may  be  absent  from  the  state  and 
yet  be  a  citizen  of  and  resident  in  it, 
and  therefore  amenable  to  the  process  of 
its  courts. 

Horst  V.  Lightfoot,  103  Tex.  643,  132 
S.  W.  762. 

The  supreme  court  of  Texas,  in  Norths 
craft  V.  Oliver,  74  Tex.  162,  11  S.  W. 
1121,  makes  clear  that  the  validity,  to 
support  a  purely  personal  judgment,  of 
substituted  service  by  publication  upon 
the  resident  citizens  of  Texas,  made  in 
pursuance  of  the  statutes  of  Texas,  de- 
pends upon  the  question  of  residence 
abroad,  and  not  of  the  acquisition  of 
citizenship  in  the  new  domicil,  thus  fol- 
lowing the  facts  in  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  ed.  566,  and  recognizing 
the  limitation  upon  the  power  of 
one  state  to  send  its  process  into  another 
state  and  force  the  citizens  of  such  other 
state  to  leave  its  territory  and  respond 
to  proceedings  against  them  in  another 
state. 

Even  though  a  defendant  were  perma- 
nently a  resident  of  another  state,  but 
was  at  the  time  within  the  state  of 
Texas,  and  a  transient  person,  he  might 
be  cited  by  publication  so  as  to  support 
a  personal  judgment  against  him. 

Taylor  v.  Lide,  —  Tex.  — ,  7  S.  W.  58. 
€1  li.  ed. 


Mr.  Justice  Hdlmas  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  upon  a  promissory  note. 
The  only  defense  now  material  is  that 
the  plaintiff  had  recovered  a  judgment 
[91]  upon  the  same  note  in  a  previous 
suit  in  Texas  which  purported  to  bind 
the  defendant  personally  as  well  as  to 
foreclose  a  lien  by  which  the  note  was 
secured.  When  the  former  suit  was  be- 
gun, the  defendant,  Mabee,  was  domi- 
ciled in  Texas,  but  had  left  the  state 
with  intent  to  establish  a  home  else- 
where,  his  family,  however,  still  residing 
there.  He  subsequently  returned  to 
Texas  for  a  short  time  and  later  estab- 
lished his  domicil  in  MissourL  The  only 
service  upon  him  was  by  publication  in  a 
newspaper  once  a  week  for  four  succes- 
sive weeks  after  his  final  departure  from 
the  state,  and  he  did  not  appear  in  the 
suit.  The  supreme  court  of  the  state 
held  that  this  satisfied  the  Texas  stat- 
utes, and  that  the  judgment  was  a  good 
personal  judgment,  overruling  the  plain- 
tiff's contention  that  to  give  it  that  ef- 
fect was  to  deny  the  constitutional  right 
to  due  process  of  law.  —  Tex.  — ,  175 
S.  W.  676. 

The  foundation  of  jurisdiction  is 
physical  power,  although  in  civilized 
times  it  is  not  necessary  to  maintain  that 
power  throughout  proceedings  properly 
begun,  and  although  submission  to  the 
jurisdiction  by  appearance  may  take  the 
place  of  service  upon  the  person.  Mich- 
igan Trust  Co.  V.  Ferry,  228  U.  S.  346, 
353,  57  L.  ed.  867,  874,  33  Sup.  Ct.  Rep. 
550;  Pennsylvania  F.  Ins.  Co.  v.  Gold 
Issue  Min.  &  Mill.  Co.  decided  to-day 
[243  U.  S.  93,  post,  610,  37  Sup.  Ct  Rep. 
344].  No  doubt  there  may  be  some  ex- 
tension of  the  means  of  acquiring  juris- 
diction beyond  service  or  appearance, 
but  the  foundation  should  be  borne  in 
mind.  Subject  to  its  conception  of  sov- 
ereignty even  the  common  law  required 
a  judgment  not  to  be  contrary  to  natural 
justice.  Douglas  v.  Forrest,  4  Bing.  686, 
700,  701, 130  Eng.  Reprint,  933, 1  Moore 
&  P.  663,  6  L.  J.  C.  P.  157,  29  Revised 
Rep.  695 ;  Becquet  v.  MacCarthy,  2  Bam. 
&  Ad.  951,  959,  109  Eng.  Reprint,  1396; 
Maubourquet  v.  Wyse,  Ir.  Rep.  1  C.  L. 
471,  481.  And  in  states  bound  together 
by  a  Constitution  and  subject  to  the  14th 
.^endment,  great  caution  should  be  used 
not  to  let  fiction  deny  the  fair  play  that 
can  be  secured  only  by  a  pretty  close 
adhesion  to  fact.  Baker  v.  Baker,  E.  & 
Co.  Jan.  8, 1917  [242  U.  S.  394,  ante,  386, 
37  Sup.  Ct.  Rep.  152.] 

[92]  There  is  no  dispute  that  service 

by  publication  does  not  warrant  a  per- 
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Bonal  judgment  against  a  nonresident. 
Pennoyer  v.  Neff,  96  U.  S.  714,  24  K  ed. 
565.  Riverside  i  D.  River  Cotton  Mills 
V.  Menefee,  237  U.  S.  189,  59  L.  ed.  910, 
35  Sup.  Ct.  Rep.  579.  Some  language  of 
Pennoyer  v.  Neff  would  justify  the  ex- 
tension of  the  same  principle  to  absent 
parties,  but  we  shall  go  no  farther  than 
the  precise  facts  of  this  case  require. 
When  the  former  suit  was  begun,  Mabee, 
although  technically  domiciled  in  Texas, 
had  left  the  state,  intending  to  establish 
his  home  elsewhere.  Perhaps  in  view  of 
his  technical  position  and  the  actual 
presence  of  his  family  in  the  state,  a 
summons  left  at  his  last  and  usual  place 
of  abode  would  have  been  enough.  But 
it  appears  to  us  that  an  advertisement  in 
a  local  newspaper  is  not  sufficient  notice 
to  bind  a  person  who  has  left  a  state, 
intending  not  to  return.  To  dispense 
with  personal  service  the  substitute  that 
is  most  likely  to  reach  the  defendant  is 
the  least  that  ought  to  be  required  if 
substantial  justice  is  to  be  done.  We  r^ 
peat,  also,  that  the  ground  for  giving 
subsequent  effect  to  a  judgment  is  that 
the  court  rendering  it  had  acquired  pow- 
er to  carry  it  out ;  and  that  it  is  going  to 
the  extreme  to  hold  such  power  gained 
even  by  service  at  the  laist  and  usual 
place  of  abode. 

Whatever  may  be  the  rule  with  regard 
to  decrees  concerning  status  or  its  inci- 
dents (Haddock  v.  Haddock,  201  U.  S. 
562,  569,  632,  50  L.  ed.  867,  869,  895,  26 
Sup.  Ct.  Rep.  525,  5  Ann.  Cas.  1),  an 
ordinary  personal  judgment  for  money, 
invalid  for  want  of  service  amounting  to 
due  process  of  law,  is  as  ineffective  in 
the  state  as  it  is  outside  'of  it  (201 
U.  S.  567,  568).  If  the  former  judgment 
had  been  sued  upon  in  another  state  by 
the  plaintiff,  we  think  that  the  better 
opinion  would  justify  a  denial  of  its  ef- 
fect. If  so,  it  was  no  more  effective  in 
Texas.  De  la  Montanya  v.  De  la  Mon- 
tanya,  112  Cal.  101,  32  L.R.A.  82,  53 
Am.  St.  Rep.  165,  44  Pac.  345;  Boring 
v.  Penniman,  134  Cal.  514,  66  Pac.  739. 

The  usual  occasion  for  testing  the 
principle  to  be  applied  would  be  such  as 
we  have  supposed,  where  the  defendant 
[93]  was  denying  the  validity  of  the 
judgment  against  him.  But  the  obliga- 
tions of  the  judgment  are  reciprocal,  and 
the  fact  that  here  the  defendant  is  as- 
serting and  the  plaintiff  denying  its  per- 
sonal effect  does  not  alter  the  case. 
Whittier  v.  Wendell,  7  N.  H.  257;  Range- 
ly  V,  Webster,  11  N.  H.  299;  Middlesex 
Bank  v.  Butman,  29  Me.  19.  The  per- 
sonal judgment  was  not  merely  voidable, 
as  was  assumed  in  the  slightly  different 
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case  of  Henderson  y.  Staniford,  105 
Mass.  504,  7  Am.  Rep.  551,  but  was  void. 
See  Needham  v.  Thayer,  147  Mass.  536, 
18  N.  E.  429.  In  Henderson  v.  Staniford 
the  absent  defendant  intended  to  return 
to  his  state. 
Judgment  revensed. 


PENNSYLVANIA  FIRE  INSURANCE 
COMPANY  OF  PHILADELPHIA,  Plff. 
in  Err., 

▼. 

GOLD  ISSUE  MINING  k  MILLING  COM- 
PANY. 

(See.S.  C.  Reporter's  ed.  03-07.) 

Constltntlonal  law  —  due  process  of  law 
—  service  on  foreign  corporation  — 
cause  of  action  arising  outside  of 
state. 

1.  A  foreign  insurance  company  which, 

Note. — ^As  to  what  constitutes  due 
process  of  law.  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.*  359 ;  Ulman  v.  Baltimore,  11 
L.RA.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U. 
S.  436;  and  Wilson  v.  North  Carolina, 
42  L.  ed.  U.  8.  865. 

On  notice  and  hearing  required,  gen- 
erally, to  constitute  due  process  of  law 
— see  notes  to  Kuntz  v.  Sumption,  2 
L.R. A.  657 ;  Chauvin  v.  Valiton,  3  L.R.A. 
194;  and  Ulman  v.  Baltimore,  11  L.R.A. 
225. 

As  to  what  service  of  process  is  suf- 
ficient, generally,  to  constitute  due  proc- 
ess of  law — see  note  to  Pinney  v.  Provi- 
dence Loan  A  Invest.  Co.  50  L.R.A.  577. 

On  error  to  state  courts  in  cases  in- 
volving questions  of  due  process  of  law 
— see  note  to  Burt  v.  Smith,  51  L.  ed. 
U.  S.  121. 

On  service  on  state  officer  as  service 
on  foreign  corporation — see  note  to  Mu- 
tual Reserve  Fund  Life  Asso.  v.  Phelps, 
47  L.  ed.  U.  S.  987. 

As  to  service  of  process  on  foreign 
corporation — see  note  to  Foster  v. 
Charles  Betcher  Lumber  Co.  23  L.R.A. 
490. 

As  to  service  of  process  in  action  not 
arising  out  of  business  transacted  with- 
in the  state,  upon  the  agent  of  a  for- 
eign corporation  appointed  pursuant  to 
statute  to  receive  service — see  note  to 
Bagdon  v.  Philadelphia  &  R.  Coal  k  I. 
Co.  L.R.A.1916F,  410. 

On  review  of  decision  of  state  courts 
presenting  the  question  of  full  faith  and 
credit — see  note  to  Allen  v.  Alleghany 
Co.  49  L.  ed.  U.  S.  551. 
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in  oompliance  with  what  is  now  Mo.  Rev 
SUt.  1009,  I  7042,  had  filed  with  the 
•uperintendent  of  the  state  insurance  de- 
partment a  power  of  attorney  consenting 
that  service  of  process  upon  tliat  official 
should  be  deemed  personal  service  upon  the 
company  so  'Ions  as  it  should  have  any  lia- 
bilities outstanding  in  the  state,  is  not  de- 
nied the  due  process  of  law  guaranteed  by 
U.  S.  Const.  14th  Amend.,  merely  because 
the  consent  is  construed  to  render  such  serr- 
ice  valid  in  causes  of  action  arising  in  other 
states. 
(For  other  cases,  see  Constltatlonal  Law,  089- 

720 ;  Writ  and  Process,  47-77,  in  Digest  Sap. 

Ct.  1908.] 

Stetntes  —  fall  faith  and  credit  —  error 

of  ooDBtmcUon. 

2.  Something  mor^  than  a  mere  error 

in  construing  the  statutes  of  a  sister  state 

is  necessary  in  order  to  sustain  the  claim 

that  there  has  been  a  denial  of  the  full 

faith   and   credit   to  which   such   statutes, 

under  U.  S.  Const,  art.  4,  §  1,  are  entitled. 

(For  other  cases,  see  Statutes,   II.  a,  in  Di- 
fsst  Sup.  Ct  1908.] 

[No.  684.] 

Argued  January  29,  1917.    Decided  March 

6,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Missoori  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Audrain  Countji  in 
that  state,  in  favor  of  plaintiff  in  a  suit 
on  a  policy  of  fire  insurance.  Affirmed. 
See  same  case  below,  267  Mo.  524, 184 
S.  W.  999. 
The  facts  are  stated  in  the  opinion. 

Mr.  Fred  Harrington  argued  the 
cause,  and,  with  Messrs.  Mason  A. 
Lewis,  James  B.  Ghrant,  and  David  H. 
Robertson,  filed  a  brief  for  plaintiff  in 
error: 

We  are  not  attacking  the  law  as  writ- 
ten, but  the  law  as  administered  and 
justified  by  the  supreme  court  of  the 
state;  and,  as  so  administered  and  justi- 
fied, we  assert  it  to  be  a  violation  of 
the  Constitution  of  the  United  States. 

Myles  Salt  Co.  v.  Iberia  &  St.  M. 
Drainage  Dist.  239  U.  S.  478,  60  L.  ed. 
392,  L.R.A.— ,  — ,  36  Sup.  Ct.  Rep.  204. 

The  power  to  designate  by  statute  the 
officer  upon  whom  service  in  suits 
against  foreign  corporations  may  be 
made  is  constitutionally  limited  to  busi- 
ness and  transactions  occurring  within 
the  jurisdiction  of  the  state  enacting  the 
law. 

Simon  v.  Southern  R.  Co.  236  U.  S. 
116,  69  L.  ed.  492,  36  Sup.  Ct.  Rep.  266; 
Old  Wayne  Mut.  Life  Asso.  v.  Mc- 
Donough,  204  U.  S.  22,  61  L.  ed.  346, 
27  Sup.  Ct.  Rep.  236 ;  Lafayette  Ins.  Co, 
•1  L.  ea. 


V.  French,  18  How.  404,  16  L.  ed.  461; 
St.  Clair  v.  Cox,  106  U.  S.  360,  366,  27 
L.  ed.  222,  226,  1  Sup.  Ct.  Rep.  364; 
Mutual  Reserve  Fund  Life  Ajsso.  v. 
Phelps,  190  U.  S.  147, 166,  47  L.  ed.  987, 
994,  23  Sup.  Ct.  Rep.  707;  Fry  v.  Denver 
ft  R.  G.  R.  Co.  226  Fed.  893;  Takacs 
V.  Philadelphia  &  R.  R.  Co.  228  Fed. 
728. 

Each  state  is  subject  to  the  restric- 
tions of  the  Federal  Constitution  in  fix- 
ing the  jurisdiction  of  its  courts. 

St.  Louis,  L  M.  Jb  S.  R.  Co.  v.  Taylor, 
210  U.  S.  281,  286,  62  L.  ed.  1061,  1064, 
28  Sxm.  Ct.  Rep.  616,  21  Am.  Neg.  Rep. 
464;  House  v.  Mayes,  219  U.  8.  270,  282, 
65  L.  ed.  213,  218,  31  Sup.  Ct.  Rep. 
234. 

A  state  cannot  impose  unconstitutional 
conditions  upon  foreign  corporations. 
•  Lafayette  Ins.  Co.  v.  French,  18  How. 
40^  406,  16  L.  ed.  461,  462;  St.  Clair 
V.  Cox,  106  U.  S.  360,  356,  27  L.  ed.  222, 
226,  1  Sup.  Ct.  Rep.  364;  Barron  v. 
Bumside,  121  U.  S.  186,  200,  30  L.  ed. 
916,  920, 1  Inters.  Com.  Rep.  296,  7  Sup. 
Ct.  R^.  931;  Hooper  v.  California,  166 
U.  S.  648,  39  L.  ed.  297,  6  Inters.  Com. 
Rep.  610,  16  Sup.  Ct.  Rep.  207;  Dayton 
Coal  &  1  Co.  v.  Barton,  183  U.  S.  23, 
24,  46  L.  ed.  61,  64,  22  Sup.  Ct.  Rep.  6; 
Cable  V.  United  States  L.  Ins.  Co.  191 
U.  S.  288,  307,  48  L.  ed.  188,  194,  24 
Sup.  Ct.  Rep.  74;  Western  U.  Teleg. 
Co.  V.  Kansas,  216  U.  8. 1,  64  L.  ed.  366, 
30  Sup.  Ct.  Rep.  190;  Baltic  Min.  Co.  v. 
Massachusetts,  231  U.  8.  68,  82,  58  L. 
ed.  127, 133,  34  Sup.  Ct.  Rep.  15;  South 
Carolina  ex  rel.  Phoenix  Mut.  L.  Ins.  Co. 
V.  McMas^,  237  U.  S.  63,  69  L.  ed.  839, 

35  Sup.  Ct.  Rep.  604;  Southern  P.  Co.  v. 
Denton,  146  U.  8.  202,  204,  36  L.  ed. 
942,  946,  13  Sup.  Ct.  Rep.  44;  Martin 
V.  Baltimore  ft  0.  R.  Co.  (Gerling  v. 
Baltimore  ft  O.  R.  Co.)  161  U.  8.  673, 
682,  38  L.  ed.  311,  316,  14  Sup.  Ct.  Rep. 
633;  Hemdon  v.  Chicago,  R.  L  ft  P.  K. 
Co.  218  U.  8.  136,  54  L.  ed.  970,  30  Sup. 
Ct.  Rep.  633;  Harrison  v.  St.  Louis  ft  S. 
F.  R.  Co.  232  U.  8.  318,  331,  58  L.  ed. 
621,  626,  L.R.A.1916F,  1187,  34  Sup.  Ct. 
Rep.  333. 

Plaintiff  in  error  is  not  estopped  to 
deny  the  constitutionality  of  Mo.  Rev. 
Stat.  §  7042,  by  reason  of  its  having 
qualified  to  carry  on  business  in  Mis- 
souri. 

Home  Ins.  Co.  v.  Morse,  29  Wall.  446, 
22  L.  ed.  366;  Barron  v.  Bumside,  121 
U.  8.  186,  30  L.  ed.  916,  1  Inters.  Com. 
Rep.  296,  7  Sup.  Ct.  Rep.  931 ;  Southern 
P.  Co.  V.  Denton,  146  U.  8.  202,  204, 

36  L.  ed.  942,  946,  13  Sup.  CU  Rep.  44; 

Cable  y.  United  States  L.  Ins.  Co.  191 
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U.  S.  288,  304,  ^  L-  ed.  188, 193,  24  Sup. 
Ct.  Rep.  74;  Western  U.  Teleg.  Co.  v. 
Kansas,  216  U.  S.  1,  54  L.  ed.  355,  30 
Sup.  Ct.  Rep.  190;  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  56,  54  L.  ed.  378,  30  Sup. 
Ct.  Rep.  232;  Harrison  v.  St.  Louis  &  S. 
F.  R.  Co.  232  U.  S.  318,  58  L.  ed.  621, 
L.R.A.1915F,  1187,  34  Sup.  Ct.  Rep.  333; 
Baltic  Min.  Co.  v.  Massachusetts,  231  U. 
S.  68,  58  L.  ed.  127,  34  Sup.  Ct.  Rep. 
15;  Hemdon  v.  Chicago,  R.  L  &  P.  R. 
Co.  218  U.  S.  135,  54  L.  ed.  970,  30  Sup. 
Ct.  Rep.  633;  South  Carolina  ex  rel. 
Phoenix  Mut.  L.  Ins.  Co.  v.  McMaster, 
237  U.  S.  63,  59  L.  ed.  839,  35  Sup.  Ct. 
Rep.  604;  W.  W.  Cargill  Co.  v.  Minne- 
sota, 180  U.  S.  452,  45  L.  ed.  619,  21  Sup. 
Ct.  Rep.  423;  Missouri  P.  R.  Co.  v. 
Tucker,  230  U.  S.  340,  57  L.  ed.  1507,  33 
Sup.  Ct.  Rep.  961;  Northwestern  Nat. 
L.  Ins.  Co.  V.  Riggs,  203  U.  S.  243,  51 
L.  ed.  168,  27  Sup.  Ct.  Rep.  126,  7  Ann. 
Cas.  1104;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  43  L.  ed.  552,  19 
Sup.  Ct.  Rep.  281 ;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct. 
Rep.  851. 

There  is  no  room  for  even  a  contention 
that  plaintiif  in  error  waived  any  rights 
at  any  stage  of  the  proceedings  in  the 
Missouri  courts. 

Little  V.  Harrington,  71  Mo.  390; 
Byler  v.  Jones,  79  Mo.  261;  Johnson  v. 
Detrick,  152  Mo.  253,  53  S.  W.  891; 
Hoffman  v.  Loudon,  96  Mo.  App.  184, 
70  S.  W.  162;  Newcomh  v.  New  York  C. 
&  H.  R.  R.  Co.  182  Mo.  687,  81  S.  W. 
1069;  Thomasson  v.  Mercantile  Town 
Mut.  Ins.  Co.  217  Mo.  485,  116  S.  W. 
1092;  Kingman-St.  Louis  Implement  Co. 
v.  Bantley  Bros.  Hardware  Co.  137  Mo. 
App.  308,  118  S.  W.  500;  Curfman  v. 
Fidelity  &  D.  Co.  167  Mo.  App.  507, 
152  S.  W.  126 ;  Stegall  v.  American  Pig- 
ment &  Chemical  Co.  150  Mo.  App.  251, 
130  S.  W.  144;  Jordan  v.  Chicago  &  A. 
R.  Co.  105  Mo.  App.  446,  79  S.  W.  1155; 
Houston  v.  Pulitzer  Pub.  Co.  249  Mo. 
332,  155  S.  W.  1068 ;  Bamett  v.  Colonial 
Hotel  Bldg.  Co.  137  Mo.  App.  636,  119 
S.  W.  471;  Little  Rock  Trust  Co.  v. 
Southern  M.  &  A.  R.  Co.  195  Mo.  669, 
93  S.  W.  944;  Christian  v.  Williams,  111 
Mo.  429,  20  S.  W.  96. 

Plaintiff  in  error  is  not  concluded  by 
State  ex  rel.  Pacific  Mut.  L.  Ins.  Co.  v. 
Grimm,  239  Mo.  135,  143  S.  W.  483. 

Moss  V.  Ramey,  239  U.  S.  538.  60  L. 
ed.  425,  36  Sup.  Ct.  Rep.  183;  Mangold 
V.  Bacon,  237  Mo.  496,  141  S.  W.  650; 
Rutledgc  V.  Missouri  P.  R.  Co.  123  Mo. 
121,  24  S.  W.  1053,  27  S.  W.  327;  Cham- 
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bers  V.  Smith,  30  Mo.  156;  Bird  y.  Sell- 
ers, 122  Mo.  23,  26  S.  W.  668;  Bealey  v. 
Smith,  158  Mo.  515,  81  Am.  St.  Rep. 
317,  59  S.  W.  984. 

Under  the  statutes  and  the  decisions 
of  the  supreme  court  of  Colorado  con- 
sidering those  statutes,  the  defendant  in 
error  did  not  have  title  to  the  premises 
in  question  at  the  time  of  the  issuance 
of  the  policy  in  suit  nor  at  the  time  of 
the  occurrence  of  the  fire.  The  real  es- 
tate in  question  being  situated  in  Colo- 
rado, it  is  the  common  law  as  well  as  the 
law  of  Missouri  that  the  title  thereto  de- 
pends upon  the  law  of  the  state  of  Colo- 
rado. 

Jones  V.  Aspen  Hardware  Co.  21  Colo. 
263,  29  L.R.A.  143,  52  Am.  St.  Rep.  220, 
40  Pac.  457;  Iron  Silver  Min.  Co.  v. 
Cowie,  31  Colo.  450,  72  Pac.  1067;  Union 
Nat.  Bank  v.  State  Nat.  Bank,  155  Mo. 
95,  78  Am.  St.  Rep.  560,  55  S.  W.  989. 

The  condition  of  the  title  to  insured 
property  is  a  material  and  important 
factor  in  determining  the  degree  of  risk, 
and  the  courts  of  Missouri  have  uni- 
formly followed  the  rule  that  where  the 
true  condition  of  the  title  is  not  dis- 
closed by  the  insured,  the  policy  is 
thereby  rendered  void.  Even  though 
such  representation  is  innocently  made, 
without  intent  to  defraud,  its  falsity, 
without  more,  prevents  recovery  on  the 
policy.  The  insured  is  presumed  to 
know  the  condition  of  the  title,  and  can- 
not cast  the  burden  of  its  own  careless- 
ness or  ignorance  on  the  insurance  com- 
pany. 

Overton  v.  American  Cent.  Ins.  Co.  79 
Mo.  App.  4;  Roberts  v.  State  Ins.  Co.  26 
Mo.  App.  92;  HoUoway  v.  Bwelling- 
House  Ins.  Co.  48  Mo.  App.  1;  Brennen 
V.  Connecticut  F.  Ins.  Co.  99  Mo.  App. 
718,  74  S.  W.  406;  Connecticut  F.  Ins. 
Co.  V.  Manning,  87  C.  C.  A.  334,  160 
Fed.  382,  15  Ann.  Cas.  338;  American 
Ins.  Co.  V.  Bamett,  73  Mo.  364,  39  Am. 
Rep.  517;  Cole  v.  Niagara  F.  Ins.  Co.  126 
Mo.  App.  134,  103  S.  W.  569. 

The  words  used  refer  to  the  present, 
and  not  to  the  future,  and  the  conditions 
relate  to  facts  as  they  exist  at  the  date 
of  the  policy. 

Parsons  v.  Lane  (Re  Millers'  &  Mfrs. 
Ins.  Co.)  97  Minn.  98,  4  L.R.A.(N.S.) 
231,  106  N.  W.  487,  7  Ann.  Cas.  1144. 

It  is  not  the  law  of  Colorado,  and  no 
case  in  Colorado  has  been  found  or  sub- 
mitted in  evidence  to  show  that  title 
relates  back  upon  compliance  by  the  de- 
linquent corporations  with  the  require- 
ments of  the  Colorado  statutes. 

Western  Electrical  Co.  v.  Pickett,  61 

243  U.  S. 
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Colo.  415,  38  L.R.A.(N.S.)  702,  118  Pac. 
988,  Ann.  Cas.  191dA,  1322. 

Historically  speaking,  it  will  be  borne 
in  mind  that  until  twenty-five  or  thirty 
years  ago  in  most  of  the  states,  includ- 
ing Colorado,  no  incorporation  fee  based 
upon  capital  stock  was  required  of  either 
domestic  or  foreign  corporations,  and 
only  a  nominal  fee  for  filing  articles  and 
appointment  of  process  agent  was  re- 
quired. The  legislative  purpose  is  obvi- 
ously different  in  requiring  the  substan- 
tial fee  now  provided,  and  decisions 
rendered  prior  to  these  statutes  are  not 
controlling  as  to  the  force  and  effect  of 
the  present  statute. 

Jones  V.  Aspen  Hardware  Co.  21  Colo. 
263,  29  L.R.A.  143,  52  Am.  St.  Rep.  220, 
40  Pac.  457;  Edwards  v.  Denver  &  R. 
G.  R.  Co.  13  Colo.  69,  21  Pac.  1011; 
Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P. 
Allis  Co.  11  Colo.  App.  264,  53  Pac.  242; 
Fritts  V.  Palmer,  132  U.  S.  282,  33  L. 
ed.  317,  10  Sup.  Ct.  Rep.  93. 

What  is  matter  of  fact  in  the  state 
court  is  matter  of  fact  in  this  court  upon 
review ;  and  in  this  applies  where  foreign 
law  is  in  question  in  the  state  court  as 
well  as  to  any  other  issues  of  fact. 

Western  L.  Indemnity  Co.  v.  Rupp, 
235  U.  S.  261,  273,  59  L.  ed.  220,  225, 
35  Sup.  Ct.  Rep.  37. 

The  reason  of  the  rule  for  entertaining 
jurisdiction  in  suits  against  corpora- 
tions outside  of  the  state  of  their  crea- 
tion had  its  origin  and  foundation  in 
the  inconvenience  of  rendering  citizens 
of  the  state  in  which  the  transactions 
occurred  ''no  legal  redress  short  of  the 
seat  of  the  company  in  another  state. 
In  many  instances  the  cost  of  the  rem- 
edy would  have  largely  exceeded  the 
value  of  its  fruits." 

Baltimore  &  O.  R.  Co.  ▼.  Harris,  12 
Wall.  65,  83,  20  L.  ed.  354,  359. 

When  the  question  of  consent  is  con- 
sidered, it  seems  evident  that  consent, 
express  or  implied,  must  be  present  in 
order  to  confer  jurisdiction  in  suits 
against  corporations  outside  of  the  state 
of  their  creation,  for  the  coiirts  still  ad- 
here to  the  theoretical  and  legal  view 
that  the  domicil  of  a  corporation  is  only 
in  the  state  where  it  is  created. 

St.  Clair  v.  Cox,  106  U.  S.  350,  353,  27 
L.  ed.  222,  224,  1  Sup.  Ct.  Rep.  354; 
Baltimore  &  O.  R.  Co.  v.  Harris,  supra. 

Statutory  consent  to  be  sued  outside  of 
the  domicil  of  the  corporation  extends 
only  to  litigation  arising  out  of  its 
transactions  in  the  state  where  suit  is 
brought. 

Lafayette  Ins.  Co.  v.  French,  18  How. 

404,  15  L.  ed.  451 ;  St.  Clair  y.  Coz,  106 
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U.  S.  350,  27  L.  ed.  222, 1  Sup.  Ct.  Rep. 
354;  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  190  U.  S.  147,  47  L.  ed.  987,  23 
Sup.  Ct.  Rep.  707;  Old  Wayne  Mut. 
Life  Asso.  v.  McDonough,  204  U.  S.  8, 
51  L.  ed.  345,  27  Sup.  Ct.  Rep.  236; 
Simon  v.  Southern  R.  Co.  236  U.  S.  115, 
59  L.  ed.  492,  35  Sup.  Ct.  Rep.  255; 
Provident  Sav.  Life  Assur.  Soc.  v.  Ken- 
tucky, 239  U.  S.  103,  60  L.  ed.  167, 
L.R.A.1916C,  572,  36  Sup.  Ct.  Rep.  34. 

The  defense  rested  upon  the  statutes 
of  the  state  of  Colorado  and  their  con- 
struction by  the  courts  of  that  state  was 
properly  raised. 

El  Paso  &  N.  E.  R.  Co.  v.  Gutierrez, 
215  U.  S.  87,  54  L.  ed.  106,  30  Sup.  Ct. 
Rep.  21. 

Mr.  Patrick  Henry  Oullen  argued  the 
cause  and,  with  Messrs.  Thomas  T. 
Fauntleroy  and  Charles  M.  Hay,  filed  a 
brief  for  defendant  in  error: 

The  defendant  appeared  to  this  action 
in  the  state  court  so  completely  and  per- 
fectly, as  appearance  is  defined  by  law, 
promulgated  and  enforced  by  this  court 
and  by  the  supreme  court  of  Missouri, 
that  it  is  precluded  from  raising  any 
question  relating  to  due  process  grow- 
ing out  of  the  service  of  process  upon 
it. 

Jones  v.  Andrews,  10  Wall.  327,  19  L. 
ed.  935;  Voorhees  v.  Jackson,  10  Pet. 
449,  473,  9  L.  ed.  490,  499;  Fitzgerald 
&  M.  Constr.  Co.  v.  Fitzgerald,  137  U. 
S.  98,  34  L.  ed.  608,  11  Sup.  Ct.  Rep. 
36;  Texas  &  P.  R.  Co.  v.  Hill,  237  U.  S. 
208,  59  L.  ed.  918,  35  Sup.  Ct.  Rep.  575; 
State  ex  rel.  Pacific  Mut.  L.  Ins.  Co.  v. 
Grimm,  239  Mo.  140,  143  S.  W.  483; 
State  ex  rel.  Fidelity-Phenix  F.  Ins.  Co. 
V.  Bamett,  239  Mo.  193,  143  S.  W.  501 ; 
St.  Louis  &  S.  F.  R.  Co.  v.  McBride,  141 
U.  S.  127,  35  L.  ed.  659,  11  Sup.  Ct. 
Rep.  982;  Western  Loan  &  Sav.  Co.  ▼. 
Butte  &  B.  Consol.  Min.  Co.  210  U.  S. 
368,  52  L.  ed.  1101,  28  Sup.  Ct.  Rep. 
720;  Texas  &  P.  R.  Co.  v.  Cox,  145  U. 
S.  603,  36  L.  ed.  832,  12  Sup.  Ct.  Rep. 
905;  Thames  &  M.  M.  Ins.  Co.  v.  United 
States,  237  U.  S.  19,  59  L.  ed.  821,  35 
Sup.  Ct.  Rep.  496,  Ann.  Cas..l915D, 
1087;  Sugg  V.  Thornton,  132  U.  S.  524, 
33  L.  ed.  447, 10  Sup.  Ct.  Rep.  163. 

The  right  of  an  insurance  company  to 
do  business  in  the  state  of  Missouri  is 
not  derived  from  the  Federal  Constitu- 
tion; such  companies  are  not  engaged  in 
interstate  commerce  and  hence  it  is  with- 
in the  power  of  the  state  to  determine 
for  itself  the  conditions  upon  which  such 
foreign    corporation    may    do    business 

within  its  limits. 

•  19 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Term, 


South  Carolina  ex  rel.  Phodnix  Mut. 
L.  Ins.  Co.  V.  MoHiaster,  237  U.  S.  63^ 
59  L.  ed.  839,  35  Sup.  Ct.  Rep.  504; 
Security  Mut.  L.  Ins.  Co.  v.  Prewitt;  202 
U.  S.  246,  50  L.  ed.  1013,  26  Sup.  Ct. 
Rep.  619,  6  Anp.  Cas.  317;  Hooper  ▼. 
CaUfomia,  155  U.  S.  648,  39  L.  ed.  297, 
5  Inters.  Com.  Rep.  610, 15  Sup.  Ct.  Rep. 
207. 

By  a  long  line  of  decisions  of  this 
court,  it  is  held  that  a  corporation  of  one 
state,  doing  business  in  another  state, 
is  suable  on  a  transitory  cause  of  action 
in  the  courts  of  the  United  States,  es- 
tablished in  the  latter  state  and  in  the 
manner  provided  by  the  laws  of  the 
state,  without  r^^rd  to  the  residence 
of  the  parties  or  the  place  where  the 
cause  of  action  accrued. 

New  England  Mut.  L.  Ins.  Co.  v. 
Woodworth,  111  U.  S.  146,  28  L.  ed.  382, 
4  Sup.  Ct.  Rep.  364;  Equitable  Life 
Assur.  Soc.  V.  Brown,  187  U.  S.  308,  47 
L.  ed.  190,  23  Sup.  Ct.  Rep.  123 ;  Barrow 
S.  S.  Co.  V.  Kane,  170  U.  S.  100,  42  L. 
ed.  964, 18  Sup.  Ct.  Rep.  526;  Cosmopoli- 
tian  Min.  Co.  v.  Walsh,  193  U.  S.  460, 
472,  48  L.  ed.  749,  754,  24  Sup.  Ct.  Rep. 
489;  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  123,  30  L.  ed.  348,  7 
Sup.  Ct.  Rep.  108;  Lafayette  Ins.  Co. 
V.  French,  18  How.  404,  15  L.  ed.  451; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Estill, 
147  U.  S.  591,  37  L.  ed.  292,  13  Sup.  Ct. 
Rep.  444;  Baltimore  &  0.  R.  Co.  v. 
Koontz,  104  U.  S.  5,  10,  26  L.  ed.  643, 
644;  Baltimore  &  0.  R.  Co.  v.  Harris, 
12  Wall.  65,  20  L.  ed.  354;  Pennoyer  ▼. 
Neff,  95  U.  S.  714,  24  L.  ed.  565 ;  Dennick 
V.  Central  R.  Co.  103  U.  S.  11,  26  L.  ed. 
439;  Ex  parte  Schollenberger,  96  U.  S. 
369,  24  L.  ed.  853;  St.  Mary's  Franco- 
American  Petroleum  Co.  v.  West  Vir- 
ginia, 203  U.  S.  183,  51  L.  ed.  144,  27 
Sup.  Ct.  Rep.  132;  St.  Clair  v.  Cox,  106 
U.  S.  350,  354,  27  L.  ed.  222,  224,  1 
Sup.  Ct.  Rep.  354. 

With  equal  unanimity,  the  several 
states  of  the.  Union  have  held  that  a  non- 
resident may  sue  a  foreign  corporation 
legally  doing  business  in  a  state  other 
than  its  home  state,  even  though  the  con- 
tract in  'suit  was  made  outside  of  the 
state  and  the  cause  of  action  accrued  out- 
side of  the  state  where  the  suit  is 
brought;  and  that  in  such  cases  jurisdic- 
tion may  be  obtained  without  violating 
any  constitutional  rights,  by  serving 
upon  an  agent  appointed  by  the  corpora- 
tion. 

South  V.  Continental  Casualty  Co.  170 
Ky.  249, 185  S.  W.  858;  Barnes  v.  Union 
Cent.  L.  Ins.  Co.  168  Ky.  253, 182  S.  W. 
168;  Patton  ▼.  Continental  Casualty  Co. 
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119  Tenn.  364, 104  S.  W.  305;  Eingartner 
V.  Illinois  Steel  Co.  94  Wis.  70,  34  L.R.A. 
503,  59  Am.  St.  Rep.  859,  68  N.  W.  664; 
Ramaswany  v.  Hammond  Lumber  Co. 
78  Or.  407,  152  Pac.  223;  Hagerstown 
Brewing  Co.  v.  Gates,  117  Md.  348,  83 
Atl.  570 ;  Reeves  v.  Southern  R.  Co.  121 
Ga.  561,  70  L.R.A.  518,  49  S.  £.  674^  2 
Ann.  Cas.  207;  Johnston  v.  Trade  Ins. 
Co.  132  Mass.  432;  Knight  v.  West 
Jersey  R.  Co.  108  Pa.  250,  56  Am.  Rep. 
200;  Tuchband  v.  Chicago  &  A.  R.  Co. 
115  N.  Y.  437,  22  N.  E.  360;  Mutual  L. 
Ins.  Co.  V.  Nichols,  —  Tex.  Civ.  App. 
— ,  24  S.  W.  911;  Gardner  v.  Thomas,  14 
Johns,  134,  7  Am.  Dec.  445;  Lathrop  v. 
Commercial  Bank,  8  Dana,  114,  33  Am. 
Dec.  481;  Gibbs  v.  Queen  Ins.  Co.  63  N. 
Y.  114,  20  Am.  Rep.  513;  Curtis  v.  Brad- 
ford, 33  Wis.  190;  Pullman  Palace  Car 
Co.  V.  Lawrence,  74  Miss.  782,  22  So.  53, 
2  Am.  Neg.  Rep.  586;  Nelson  v.  Chesa- 
peake &  0.  R.  Co.  88  Va.  971,  15  L.R.A. 
583, 14  S.  E.  838;  Western  U.  Teleg.  Co. 
V.  Clark,  14  Tex.  Civ.  App.  563,  38  S.  W. 
225;  Emerson  &  T.  Co.  v.  McCormick 
Harvesting  Mach.  Co.  51  ^Nlich.  5,  16  N. 
W.  182;  Hawkins  v.  Fidelity  &  C.  Co. 
123  Ga.  722,  51  S.  E.  724. 

The  supreme  court  of  Missouri  holds 
that  when  the  insurance  company  exe- 
cuted its  power  of  attorney,  took  out  a 
license  to  do  business  in  Missouri,  and 
was  actually  ''doing  business"  in  that 
state,  for  the  purpose  of  service  it  had 
a  domicil  in  the  state  of  Missouri,  and 
this  holding  is  in  accord  with  the  de^ 
cisions  of  this  court  where  the  same 
facts  were  involved. 

State  ex  rel.  Pacific  Mut.  L.  Ins.  Co. 
V.  Grimm,  239  Mo.  166,  143  S.  W.  483; 
Meyer  v.  Phoenix  Ins.  Co.  184  Mo.  486, 
83  S.  W.  479;  Head  v.  New  York  L.  Ins. 
Co.  241  Mo.  403,  147  S.  W.  827;  Curf- 
man  v.  Fidelity  &  D.  Co.  167  Mo.  App. 
507,  152  S.  W.  126;  Crutsinger  v.  Mis- 
souri P.  R.  Co.  82  Mo.  64;  Harding  v. 
Chicago  &  A.  R.  Co.  80  Mo.  659;  Slavens 
V.  South  P.  R.  Co.  51  Mo.  308;  Painter 
V.  Colorado  Springs  &  C.  C.  D.  R.  Co. 
127  Mo.  App.  248, 104  S.  W.  1139;  Com- 
mercial  Bank  v.  Sandford,  103  Fed.  98; 
Re  Keasbey  &  M.  Co.  160  U.  S.  221,  228, 
40  L.  ed.  402,  404, 16  Sup.  Ct.  Rep.  273; 
Washington-Virginia  R.  Co.  v.  Real 
Estate  Trust  Co.  238  U.  S.  185,  59  L. 
ed.  1262,  35  Sup.  Ct.  Rep.  818;  Juckett 
V.  Brennaman,  99  Neb.  755,  157  N.  W. 
925. 

A  person  may,  by  his  acts  or  omission 
to  act,  waive  a  right  which  he  might 
otherwise  have  under  the  Constitution  of 
the  United  States  as  well  as  under  a  stat- 
ute, and  the  question  whether  he  has  or 
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has  not  lost  sneh  right  by  his  failure  to 
act  or  by  his  action  is  not  a  Federal  one. 

Eustis  y.  Bolles,  150  U.  S.  361,  37  L. 
ed.  1111, 14  Sup.  Ct.  Rep.  131 ;  Pierce  v. 
Somerset  R.  Co.  171  U.  S.  641,  648,  43 
L.  ed.  316,  649,  19  Sup.  Ct.  Rep.  64; 
Rutland  R.  Co.  v.  Central  Vermont  R. 
Co.  159  U.  S.  630,  40  L.  ed.  284,  16  Sup. 
Ct.  Rep.  113;  Moran  v.  Horsky,  178  U. 
S.  205,  44  L.  ed.  1038,  20  Sup.  Ct.  Rep. 
856;  Pittsburgh  &  L.  A.  Iron  Co.  ▼. 
Cleveland  Iron  Min.  Co.  178  U.  S.  270, 
279,  44  L.  ed.  1065,  1068,  20  Sup.  Ct. 
Rep.  931;  Reals  ▼.  Cone,  188  U.  S.  184, 
47  L.  ed.  435,  23  Sup.  Ct.  Rep.  275; 
Schaefer  v.  Werling,  188  U.  S.  516,  47 
L.  ed.  570,  23  Sup.  Ct.  Rep.  449;  Gaar, 
S.  &  Co.  V.  Shannon,  223  U.  S.  468,  56 
L.  ed.  510,  32  Sup.  Ct.  Rep.  236;  Chesa- 
peake &  0.  R.  Co.  V.  McDonald,  214  U. 
S.  191,  53  L.  ed.  963,  29  Sup.  Ct.  Rep. 
546;  Preston  v.  Chicago,  226  U.  S.  447, 
57  L.  ed.  293,  33  Sup.  Ct.  Rep.  177. 

Where  a  constitutional  provision  is 
designed  for  the  protection  solely  of  the 
property  rights  of  a  citizen,  it  is  compe- 
tent for  a  party  to  waive  the  protection 
and  to  consent  to  such  action  as  would 
be  invalid  if  taken  against  his  will;  and 
the  insurance  company,  by  filing  its 
power  of  attorney,  applying  for  and 
accepting  license  from  the  state  of  Mis- 
souri, and  doing  business  in  the  state  of 
Missouri,  most  effectually  waived  any 
constitutional  objection  it  otherwise 
might  have  to  the  statute  in  question. 

Ashley  v.  Ryan,  153  U.  S.  436,  38  L. 
ed.  773,  4  Inters.  Com.  Rep.  664,  14  Sup. 
Ct.  Rep.  865;  Grand  Rapids  &  L  R.  Co. 
V.  Osbom,  193  U.  S.  17,  29,  48  L.  ed.  598, 
604,  24  Sup.  Ct.  Rep.  310;  Interstate 
Consol.  Street  R.  Co.  v.  Massachusetts, 
207  U.  S.  79,  52  L.  ed.  Ill,  28  Sup.  Ct. 
Rep.  26,  12  Ann.  Cas.  555;  Daniels  v. 
Tearney,  102  U.  S.  421,  26  L.  ed.  189; 
Re  Standard  Oak  Veneer  Co.  173  Fed. 
103;  Pullman  Co.  v.  Kansas,  216  U.  S. 
56,  65,  54  L.  ed.  378,  385,  30  Sup.  Ct. 
Rep.  232;  Clay  v.  Smith,  3  Pet.  411,  7 
L.  ed.  728;  Chicag^o,  R.  I.  &  P.  R.  Co. 
V.  Zernecke,  183  U.  S.  583,  46  L.  ed. 
339,  22  Sup.  Ct.  Rep.  229;  Musco  v. 
United  Surety  Co.  196  N.  Y.  459, 134  Am. 
St.  Rep.  851,  90  N.  E.  171;  Shepard  v. 
Barron,  194  U.  S.  553,  48  L.  ed.  1115,  24 
Sup.  Ct.  Rep.  737;  Hale  v.  Lewis,  181 
U.  S.  473,  45  L.  ed.  959,  21  Sup.  Ct.  Rep. 
684;  New  York  v.  Manhattan  R.  Co.  143 
N.  Y.  1,  37  N.  E.  494;  Mellen  Lumber 
Co.  ▼.  Industrial  Commission,  154  Wis. 
114,  L.R.A.191GA,  374,  142  N.  W.  187, 
Ann.  Cas.  1915B,  997;  People  v.  Rosen-, 
heimer,  209  N.  Y.  115,  46  L.R.A.(N.S.) 
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161 ;  De  Noma  v.  Murphy,  28  S.  D.  372, 

133  N.  W.  703;  United  States  use  ot 
Hine  v.  Morse,  218  U.  S.  611,  59  L.  ed. 
1123,  31  Sup.  Ct.  Rep.  37,  21  Ann.  Cas. 
782;  State  v.  Boston  &  M.  R.  Co.  76  N. 
H.  327,  74  Atl.  542;  Michigan  Trust  Co. 
V.  Ferry,  99  C.  C.  A.  221,  175  Fed.  674; 
Clinton  v.  Worcester  Consol.  Street  R. 
Co.  199  Mass.  279,  85  N.  £.  507;  State 
V.  Portland  General  Electric  Co.  52  Or. 
502,  95  Pac.  722,  98  Pac.  160. 

Although  a  record  may  present  in 
form  a  Federal  question^  a  motion  to  dis- 
miss will  be  allowed  where  it  plainly  ap- 
pears that  the  Federal  question  is  of 
such  an  unsubstantial  character  as  to 
cause  it  to  be  devoid  of  all  merit,  and 
therefore  frivolous. 

Deming  v.  Carlisle  Packing  Co.  226  U. 
S,  102,  57  L.  ed.  140,  33  Sup.  Ct.  Rep. 
80;  Bankers'  Mut.  Casualty  Co.  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  192 
U.  S.  371,  48  L.  ed.  484,  24  Sup.  Ct.  Rep. 
325;  Spies  v.  Illinois,  123  U.  S.  131, 166, 
31  L.  ed.  80,  86,  8  Sup.  Ct.  Rep.  21,  22 ; 
Brooks  V.  Missouri,  124  U.  S.  394,  31 
L.  ed.  454,  8  Sup.  Ct.  Rep.  443;  New 
Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  Ct. 
Rep.  691;  Swafford  v.  Templeton,  185 
U.  S.  487,  493,  46  L.  ed.  1005,  1008,  22 
Sup.  Ct.  Rep.  783;  Wabash  R.  Co.  v. 
Flannigan,  192  U.  S.  29,  38,  48  L.  ed. 
328,  331,  24  Sup.  Ct.  Rep.  224. 

The  Federal  questions  presented  in 
the  case  at  bar  have  been  so  explicitly 
foreclosed  by  prior  decisions  as  to  afford 
no  basis  for  a  writ  of  error,  and  the 
rule  to  that  effect  is  applicable. 

Leonard  v.  Vicksburg,  S.  &  P.  R.  Co. 
198  U.  S.  416,  49  L.  ed.  1108,  25  Sup. 
Ct.  Rep.  750;  King  v.  Mullins,  171  U. 
S.  404,  43  L.  ed.  214,  18  Sup.  Ct.  Rep. 
925;  King  v.  West  Virginia,  216  U.  S. 
92,  54  L.  ed.  396,  30  Sup.  Ct.  Rep.  225; 
Kansas  v.  Bradley,  26  Fed.  289 ;  Western 
U.  Teleg.  Co.  v.  Ann  Arbor  R.  Co.  178 
U.  S.  239,  44  L.  ed.  1052,  20  Sup.  Ct. 
Rep.  867;  Kentucky  v.  Louisville  Bridge 
Co.  42  Fed.  241 ;  California  ex  rel.  Bradv 
V.  Brown's  Valley  Irrig.  Dist.  119  Fed. 
535;  Arkansas  v.  Choctaw  &  M.  R.  Co. 

134  Fed.  106 ;  Myrtle  v.  Nevada,  C.  &  0. 
R.  Co.  137  Fed.  193;  Harris  v.  Rosen- 
berger,  13  L.R.A.(N.S.)  762,  76  C.  C.  A. 
225, 145  Fed.  449. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  upon  a  policy  of  in- 
surance issued  in  Colorado  by  the  de- 
fendant, the  plaintiff  in  error,  to  the 
defendant  in  error,  an  Arizona  corpora- 
tion, insuring  buildings  in  Colorado.    The 
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defendant  iiisuranee  eompany  had  ob- 
tained a  license  to  do  business  in  Mis- 
souri^ and  to  that  end^  in  compliance 
with  what  is  now  Missouri  Rev.  Stat. 
1909,  §  7042,  had  filed  with  the  superin- 
tendent of  the  insurance  department  a 
power  of  attorney  consenting  that  serv- 
ice of  process  upon  the  superintendent 
should  be  deemed  personal  service  upon 
the  company  so  long  as  it  should  have 
any  liabilities  outstanding  in  the  state. 
The  present  suit  was  begun  by  service 
upon  the  superintendent.  The  insurance 
company  set  up  that  such  service  was  in- 
sufficient except  in  suits  upon  Missouri 
contracts,  and  that  if  the  statute  were 
construed  to  govern  the  [95]  present 
case,  it  encountered  the  14th  Amendment 
by  denying  to  the  defendant  due  process 
of  law.  The  supreme  court  of  Missouri 
held  that  the  statute  applied  and  was 
consistent  with  the  Constitution  of  the 
United  States.  267  Mo.  624,  184  S.  W. 
999. 

The  construction  of  the  Missouri  stat- 
ute thus  adopted  hardly  leaves  a  con- 
stitutional question  open.  The  defend- 
ant had  executed  a  power  of  attorney 
that  made  service  on  the  superintendent 
the  equivalent  of  personal  service.  If  by 
a  corporate  vote  it  had  accepted  service 
in  this  specific  case,  there  would  be  no 
doubt  of  the  jurisdiction  of  the  state 
court  over  a  transitory  action  of  con- 
tract. If  it  had  appointed  an  agent  au- 
thorized in  terms  to  receive  service  in 
such  cases,  there  would  be  equally  little 
doubt.  New  York,  L.  E.  &  W.  R.  Co. 
V.  Estill,  147  U.  S.  591,  37  L.  ed.  292, 
13  Sup.  Ct.  Rep.  444.  It  did  appoint  an 
agent  in  language  that  rationally  might 
be  held  to  go  to  that  length.  The  lan- 
guage has  been  held  to  go  to  that  length, 
and  the  construction  did  not  deprive  the 
defendant  of  due  process  of  law  even  if 
it  took  the  defendant  by  surprise,  which 
we  have  no  warrant  to  assert.  O'Neil 
V.  Northern  Colorado  Irrig.  Co.  242  U. 
S.  20,  26,  ante,  7,  37  Sup.  Ct.  Rep.  7. 
Other  state  laws  have  been  construed  in 
a  similar  way;  e.  g.,  Bagdon  v.  Philadel- 
phia &  R.  Coal  &  I.  Co.  217  N.  Y.  432, 
L.R.A.1916P,  407,  111  N.  E.  1075  j  John- 
ston V.  Trade  Ins.  Co.  132  Mass.  432. 

The  defendant  relies  upon  Old  Wayne 
Mut.  Life  Asso.  v.  McDonough,  204  U. 
S.  8,  51  L.  ed.  345,  27  Sup.  Ct  Rep.  230, 
and  Simon  v.  Southern  R.  Co.  236  U.  S. 
115,  59  L.  ed.  492,  35  Sup.  Ct.  Rep. 
255.  But  the  distinction  between  those 
cases  and  the  one  before  us  is  shown 
at  length  in  the  judgment  of  the  court 
below,  quoting  a  brief  and  pointed  state- 

•  16 


ment  in  Smolik  v.  Philadelphia  &  R.  Coal 
&  L  Co.  222  Fed.  148^ — ^a  statement  rein- 
forced by  Cardozo^  J.,  in  Bagdon  v. 
Philadelphia  &  R.  Coal  &  I.  Co.  supra. 
In  the  above-mentioned  suits  the  corpo- 
rations had  been  doing  business  in  cer- 
tain states  without  authority.  They  had 
not  appointed  [96]  the  agent  as  re- 
quired by  statute,  and  it  was  held  that 
service  upon  the  agent  whom  they  should 
have  appointed  was  ineffective  in  suits 
upon  causes  of  action  arifidng  in  other 
states.  The  case  of  service  upon  an 
agent  voluntarily  appointed  was  left  un- 
touched. 236  U.  S.  129, 130.  K  the  busi- 
ness out  of  which  the  action  arose  had 
been  local,  it  was  admitted  that  the  serv- 
ice would  have  been  good,  and  it  was 
said  that  the  corporation  would  be  pre- 
sumed to  have  assented.  Of  course,  as 
stated  by  Learned  Hand,  J.,  in  222  Fed. 
148,  151,  this  consent  is  a  mere  fiction, 
justified  by  holding  the  corporation 
estopped  to  set  up  its  own  wrong  as  a 
defense.  Presumably  the  fiction  waS 
adopted  to  reconcile  the  intimation  with 
the  general  rules  concerning  jurisdiction. 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  edi  451;  Michigan  Trust  Co. 
V.  Ferry,  228  U.  S.  346,  353,  67  L.  ed. 
867,  874,  33  Sup.  Ct.  Rep.  550.  But 
when  a  power  actually  is  conferred  by 
a  document,  the  party  executing  it  takes 
the  risk  of  the  interpretation  that  may 
be  put  upon  it  by  the  courts.  The  execu- 
tion was  the  defendant's  voluntary  act. 
The  Eliza  lines,  199  U.  S.  119, 130, 131, 
50  L.  ed.  115,  120,  26  Sup.  a.  Rep.  8, 
4  Ann.  Cas.  406. 

The  insurance  company  also  sets  up 
that  the  supreme  court  of  Missouri  failed 
to  give  full  faith  and  credit  to  the  public 
acts  of  Colorado.  The  ground  is  that 
one  condition  of  the  policy  was  that  the 
insured  was  the  owner  in  fee  simple  of 
the  land  under  the  insured  buildings; 
that  when  the  plaintiff  bought  the  land, 
as  it  did,  it  had  not  taken  out  a  license 
to  do  business  in  Colorado,  and  that 
the  laws  of  that  state  forbade  the  plain- 
tiff to  acquire  any  real  or  personal  prop- 
erty until  the  license  fees  should  have 
been  paid.  The  Missouri  court  held  that 
it  was  enough  if  the  plaintiff  had  paid 
the  fees  and  got  the  license  before  in- 
stituting this  suit.  There  is  nothing  to 
suggest  that  it  was  not  candidly  con- 
struing the  Colorado  statutes  to  the  best 
of  its  ability,  and  even  if  it  was  wrong, 
something  more  than  an  error  of  con- 
struction is  necessary  in  order  to  entitle 
a  party  to  come  here  under  article  4,  §  1. 
[97]  Johnson  v.  New  York  L.  Ins.  Co. 
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187  U.  S.  491,  496,  47  L.  ed.  273,  276,  23 
Sup.  Ct.  Rep.  194;  Finney  v.  Guy,  189  U. 
S.  335,  47  L.  ed.  839,  23  Sup.  Ct.  Rep. 
658;  Allen  v.  Alleghanv  Co.  196  U.  S. 
468,  464,  465,  49  L.  ed.  561,  666,  666,  26 
Sup.  Ct.  Rep.  311 ;  Louiayille  &  N.  R.  Co. 
V.  Melton,  218  U.  S.  36,  61,  62,  64  L.  ed. 
921,  927,  928,  47  L.R.A.(N.S.)  84,  30 
Sup.  Ct.  Rep.  676;  Western  life  In- 
demnity Co.  V.  Rupp,  236  U.  S.  261,  276, 
59  L.  ed.  220,  226,  36  Sup.  Ct.  Rep.  37. 

The  plaintiff  suggests  that  the  whole 
controversy  is  res  judicata  by  reason  of 
the  decision  in  State  ex  red.  Fidelity- 
PhoBuiz  F.  Ins.  Co.  v.  Bamett,  239  Mo. 
193,  143  S.  W.  601,  in  which  the  insur- 
ance company  is  said  to  have  been  one  of 
the  relators,  and  which  followed  the  de- 
cision in  State  ex  reL  Pacific  Mut.  L. 
Ins.  Co.  V.  Grimm,  239  Mo.  136,  143  S. 
W.  483.  It  also  urges  that  the  defend- 
ant waived  any  objection  it  might  have 
had  to  the  validity  of  this  service  by 
appearing  and  pleading  to  the  merits. 
As  the  facts  hardly  appear,  and  as  the 
state  court  discussed  the  merits  of  the 
case,  we  do  not  pass  upon  these  matters, 
wh'ch,  in  a  different  state  of  the  record, 
might  need  at  least  a  few  words. 

Judgment  affirmed. 


UNITED  STATES,  Petitiooer, 

v. 

E.  LA  MONTAGNB'S  SONS.     (No.  166.) 
UNITED  STATES,  PetiUoner, 

V. 

ALBERT   L0R3CH    k   COMPANY   et   al. 

(No.  156.) 


UNITED  STATES,  Petitioner, 

V. 

CULLMAN  BROTHERS  et  al.     (No.  167.) 
UNITED  STATES,  Petitioner, 

V. 

G.  W.  FABER,  Inc.  (No.  168.) 
UNITED  STATES,  Petitioaer, 

V. 

U)UIS  MEYERS  k  SON.     (Na  169.) 


UNITED  STATES,  Petitioaer, 

V. 

WILLIAM  OPENHYM  k  SONS  et  aL  (  No. 

160.) 


UNITED  STATES,  PeUtioaer, 

V. 

PARK  k  TILFORD.     (No.  161.) 


UNITED  STATES,!  Petitioner, 

v. 

M.  H.  PULASKI  COMPANY  et  aL     (No. 

149.) 


UNITED  STATES,  Petitioner, 


V. 


R.  B.  HENRY  COMPANY  et  aL   (No.  160.) 


UNITED  STATES,  Petitioner, 

v. 

JAMES  ELLIOTT  &  COMPANY  et  al.   (No. 

151.) 


UNITED  STATES,  Petitioner, 

V. 

J.  WILE  SONS  k  COMPANY.     (No.  152.) 


UNITED  STATES,  Petitioner, 

V. 

ROBERT  MULLER  k  COMPANY. 

163.) 


(No. 


UNITED  STATES,  Petitioner, 

▼. 
WOOD  k  SELICK  et  al.    (No.  154.) 

1  These  cases  are  reported  by  the  official 
Reporter  under  the  title  of  "The  Five  Per 
C^t  Discount  Cases," 
f  1  h.  ea« 


UNITED  STATES,  Petitbner. 

V. 

BELQA8  k  COMPANY.     (No.  162.) 

(See  S.  C.  Reporter's  ed.  97-107.) 

Duties  ^  dlsconnt  ^  American  bottoms 
^  reciprocity  treaties. 

The  6  per  cent  tariff  discount  giyen 
to  merchandise  imported  in  American  bot- 
toms by  the  Act  of  October  8,  1918  (88 
SUt.  at  L.  190,  chap.  16,  Comp.  Stat.  1918, 
§  6311),  §  IV.  J,  subsee.  7,  with  the  pro- 
viso that  "nothing  in  this  subsection  shall 
be  so  construed  as  to  abrogate  or  in  any 
manner  impair  or  affect  the  provisions  of 
any  treatv  concluded  between  iht  United 
States  and  aoy  foreign  nation,"  is  inopera- 
tive so  long  as  the  present  reciprocity 
treaties  with  foreign  oountries  remain  in 
force. 

[Nos.  149-162.) 

Argued  February  25  and  28,  1916.  Re- 
stored to  docket  for  reargument  March  6, 
1916.  Reargued  February  2,  1917.  De- 
cided March  6,  1917. 

FOURTEEN  WRITS  of  Certiorari  to 
the  United  States  Court  of  Customs 
Appeals  to  review  judgments  which,  on 
appeals  from  the  Board  of  United  States 
General  Appraisers,  sustained  the  rights 
of  importers  to  a  tariff  discount.  Re- 
versed. 
Tho  facts  (gre  9tate4  in  the  opinion. 
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Solicitor  General  Davis  argued  the 
cause  and  filed  a  brief  for  petitioner: 

The  debates  on  the  bill,  which  may  be 
consulted,  of  course,  to  ascertain  the 
evil  aimed  at,  the  legislative  history  of 
the  act,  and  the  environment  at  the  time 
of  its  enactment  (Blake  v.  National  City 
Bank,  23  WaU.  307,  319,  23  L.  ed.  119, 
120;  Jennison  v.  Kirk,  98  U.  S.  453,  459, 
25  L.  ed.  240,  243,  4  Mor.  Min.  Rep.  504; 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  465,  36  L.  ed.  226, 
230,  12  Sup.  Ct.  Rep.  511;  Binns  v. 
United  States,  194  U.  S.  486,  495,  496,  48 
L.  ed.  1087,  1090, 1091,  24  Sup.  Ct.  Rep. 
816;  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  50,  55  L.  ed.  641,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  502,  Ann. 
Cas.  1912D,  734;  Lapina  v.  Williams,  232 
U.  S.  78,  89,  90,  58  L.  ed.  515,  519,  34 
Sup.  Ct.  Rep.  196;  Tap  Line  Cases 
(United  States  v.  Louisiana  &  P.  R.  Co.) 
234  U.  S.  1,  27,  58  L.  ed.  1185,  1195, 
34  Sup.  Ct.  Rep.  741;  Seven  Cases  v. 
United  States,  239  U.  S.  510,  60  L.  ed. 
411,  L.R.A.1916D,  164,  36  Sup.  Ct.  Rep. 
190)  show  beyond  peradventure  that 
the  evil  aimed  at  was  the  decadence  of 
the  American  merchant  marine. 

Though  a  treaty  and  a  statute  are  pre- 
sumed not  to  be  in  conflict  until  the 
contrary  clearly  appears,  yet  where  an 
act  passed  subsequently  to  a  treaty  is 
plainly  inconsistent  with  the  latter,  the 
latest  expression  of  the  legislative  will 
must  prevail,  and  the  treaty  is  ipso  facto 
annulled. 

Taylor  v.  Morton,  2  Curt.  C.  C.  464, 
Fed.  Cas.  No.  13,799;  Cherokee  To- 
bacco (Boudinot  v.  United  States)  11 
Wall.  616,  20  L.  ed.  227;  Head  Money 
Cases   (Edye  v.  Robertson)   112  U.  S. 

580,  28  L.  ed.  798,  5  Sup.  Ct.  Rep.  247; 
Whitney  v.  Robertson,  124  U.  S.  190,  31 
L.  ed.  386,  8  Sup.  Ct.  Rep.  456;  Chae 
Chan  Ping  v.  United  States,  130  U.  S. 

581,  32  L.  ed.  1068,  9  Sup.  Ct.  Rep.  623; 
United  States  v.  Lee  Yen  Tai,  185  U.  S. 
213,  46  L.  ed.  878,  22  Sup.  a.  Rep.  629; 
J.  Ribas  y  Hgo  v.  United  SUtes,  194  U. 
S.  315,  48  L.  ed.  994,  24  Sup.  Ct.  Rep. 
727 ;  Alvarez  y  Sanchez  v.  United  States, 
216  U.  S.  167,  54  L.  ed.  432,  30  Sup.  Ct. 
Rep.  367;  Rainey  v.  United  States,  232 
U.  S.  310,  58  L.  ed.  617,  34  Sup.  Ct.  Rep. 
429. 

The  treaties  are,  as  a  matter  of  faet, 
not  self-executing,  but  executory ;  never- 
theless, Congress  did  not  design  to  con- 
travene them. 

Foster  v.  Neilson,  2  Pet.  253,  313,  7 
L.  ed.  415,  435;  Crandall,  Treaties,  their 
Making  &  Enforcement,  p.  145;  2  But- 


ler.  Treaty  Making  Power  of  United 
States,  chap.  12;  Willoughby,  Const. 
§  209;  Taylor  v.  Morton,  2  Curt.  C.  C. 
454,  Fed,  Cas.  No.  13,799;  Whitney  v. 
Robertson,  124  U.  S.  190,  194,  31  L.  ed. 
386,  388,  8  Sup.  a.  Rep.  456;  Rainey  v. 
United  States,  232  U.  S.  310,  316,  58 
L.  ed.  617,  620,  34  Sup.  Ct.  R^.  429. 

It  is  the  usual  office  of  a  proviso  to 
limit  and  restrict  the  operation  of  the 
enacting  clause. 

Minis  V.  United  States,  15  Pet.  423, 
445,  10  L.  ed.  791,  799;  Quackenbush  v. 
United  States,  177  U.  8.  20,  26,  44  L.  ed. 
654,  656,  20  Sup.  Ct.  Rep.  536;  Doe  ex 
deoL  Patterson  v.  Winn,  11  Wheat.  380, 
388,  6  L.  ed.  500,  501;  Voorhees  v. 
Jackson,  10  Pet.  449,  471,  9  L.  ed.  490, 
499;  United  States  v.  Dickson,  15  Pet. 
141,  165,  10  L.  ed.  689,  698;  Georgia  R. 
&  Bkg.  Co.  V.  Smith,  128  U.  8. 174, 181, 
32  L.  ed.  377,  380,  9  Sup.  Ct.  Rep.  47; 
Austin  V.  United  States,  155  U.  S.  417, 
431,  39  L.  ed.  206,  211,  15  Sup.  Ct.  Rep. 
167;  White  v.  United  States,  191  U.  8. 
545,  551,  48  L.  ed.  295,  297,  24  Sup.  Ct 
Rep.  171;  Pennington  v.  United  States, 
231  U.  S.  631,  637,  638,  58  L.  ed.  410, 
412,  413,  34  Sup.  Ct.  Rep.  269. 

When  a  provision  is  left  out  of  a  stat- 
ute, either  by  design  or  mistake  of  the 
legislature,  the  courts  have  no  power  to 
supply  it.  To  do  so  would  be  to  legis- 
late, and  not  to  construe. 

Hobbs  V.  McLean,  117  U.  S.  567,  579, 
29  L.  ed.  940,  945,  6  Sup.  Ct.  Rep.  870. 
See  also  United  States  v.  Union  P.  R. 
Co.  91  U.  8.  72,  85,  23  L.  ed.  224,  230; 
Bate  Refrigerating  Co.  v.  Sulzbei^rer, 
157  U.  8. 1, 36,  39  L.  ed.  601,  611, 15  Sup. 
Ct.  Rep.  508;  United  States  v.  (Golden- 
berg,  168  U.  S.  95,  103,  42  L.  ed.  394, 
398, 18  Sup.  Ct.  Rep.  3 ;  Dewey  v.  United 
States,  178  U.  S.  510,  521,  44  L.  ed.  1170, 
1174,  20  Sup.  Ct.  Rep.  981 ;  United  States 
V.  First  Nat.  Bank,  234  U.  S.  245,  262, 
58  L.  ed.  1298,  1305,  34  Sup.  Ct.  Rep. 
846. 

The  failure  to  except  eo  nomine,  any 
other  than  American  vessels  from  the 
general  rates  of  duty,  is  tantamount  to 
a  declaration  that  all  other  vessels  shall 
be  governed  by  the  general  law. 

Bend  v.  Hoyt,  13  Pet.  263,  271,  273, 10 
L.  ed.  154,  158,  159;  Taylor  v.  Morton, 
2  Curt.  C.  C.  462,  Fed.  Cas.  No.  13,799; 
Hobbs  V.  McLean,  117  U.  S.  567,  579, 
29  L.  ed.  940,  945,  6  Sup.  Ct.  Rep.  870; 
Whitney  v.  Robertson,  124  U.  S.  190, 
193,  194,  31  L.  ed.  386-388,  8  Sup.  Ct. 
Rep.  456. 

The  discount  is,  pro  t^nto,  an  exemp- 
tion from   taxation.     Such  exemptions 
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are  not  to  be  raised  or  extended  by  im- 
plication. 

Central  R.  &  Bkg.  Co.  v.  Georgia,  92 
U.  S.  666,  674,  23  L.  ed.  767,  761; 
Ford  V.  Delta  &  P.  Land  Co.  164  U.  S. 
662,  666,  41  L.  ed.  690,  692,  17  Sap.  Ct. 
Rep.  230;  Bailey  v.  Magwire,  22  Wall. 
216,  226,  22  L.  ed.  860,  862;  Bank  of 
Commerce  v.  Tennessee,  161  U.  S.  134, 
40  L.  ed.  646,  16  Sup.  Ct.  Rep.  466; 
New  York  ex  reL  Metropolitan  Street 
R.  Co.  V.  New  York  State  Tax  Comrs. 
199  U.  S.  1,  36,  60  L.  ed.  66,  74,  26 
Sup.  Ct.  Rep.  706,  4  Ann.  Cas.  381; 
Morris  Canal  &  Bkg.  Co.  v.  Baird,  239 
U.  S.  126, 133,  60  L.  ed.  177, 181,  36  Sup. 
Ct.  Rep.  28. 

In  order  to  make  the  discount  clause 
presently  effective,  a  meaning  should  not 
be  enforced  which* is  r^ngnant  to  the 
main,  revenue-producing  portions  of  the 
act. 

Van  Dyke  v.  Cordova  Copper  Co.  234 
U.  S.  188,  68  L.  ed.  1273,  34  Sup.  Ct. 
Rep.  284. 

Since  it  is  impossible  to  give  to  the 
act  any  application  to  existing  circum- 
stances, it  must  be  declared  void,  or 
operative  only  upon  future  condition. 

Farmers'  Bank  v.  Hale,  69  N.  Y.  63; 
Re  Hendricks,  60  Kan.  806,  67  Pac.  966; 
United  States  v.  Cantril,  4  Cranch,  167, 
2  L.  ed.  684. 

A  tariff  revenue  law  is  to  be  pro- 
spectively construed. 

United  States  v.  Heth,  8  Cranch,  399, 
413,  2  L.  ed.  479,  483;  United  States 
V.  Burr,  169  U.  S.  78,  83,  86,  40  L.  ed. 
82-84,  16  Sup.  Ct.  Rep.  1002;  United 
States  V.  American  Sugar  Ref.  Co.  20% 
U.  S.  663,  677,  60  L.  ed.  1149,  1162,  26 
Sup.  Ct.  Rep.  717. 

Mr.  Frederick  W.  Lehmann  argued  the 
cause,  and,  with  Messrs.  Thomas  M. 
Lane,  Albert  H.  Washburn,  George  J. 
Puckhafer,  John  A.  Kratz,  Henry  J. 
Webster,  John  G.  Duffy,  Frederick  W. 
Brooks,  Jr.,  B.  A.  Levett,  Rufus  W. 
Sprague,  Jr.,  Edward  P.  Sharretts, 
Homer  S.  Cummings,  James  L.  Gerry, 
Edwin  R.  Wakefield,  and  Allan  R. 
Brown  filed  a  brief  for  respondents: 

The  meaning  of  the  section  must  be 
determined  from  the  words  in  which  it 
is  expressed,  and  resort  to  extrinsic  aids 
is  permissible  only  in  case  the  law  is  not 
self-explanatory. 

Weber  v.  Freed,  239  U.  S.  325,  330,  60 

L.  ed.  308,  310,  36  Sup.  Ct.  Rep.  131, 

Ann.  Cas.  1916C,  317;  Dewey  v.  United 

States,  178  U.   S.  610,  621,  44  L.  ed. 

1170, 1174,  20  Sup.  Ct.  Rep.  981 ;  HamU- 

ton  ▼.  Rathbone,  176  U.  8.  414,  419,  44 
f  1  li.  ed. 


L.  ed.  219,  221,  20  Sup.  Ct.  Rep.  166; 
United  States  v.  Goldenberg,  168  U.  S. 
96,  102,  42  L.  ed.  394,  398,  18  Sup.  Ct. 
Rep.  3. 

The  law  is  to  be  considered  in  its  en- 
tirety, the  principal  clause  and  the  pro- 
viso together  as  one  expression  of  legis- 
lative intent. 

White  V.  United  States,  191  U.  S.  646, 
661,  48  L.  ed.  296,  297,  24  Sup.  a.  Rep. 
171;  Dollar  Sav.  Bank  v.  United  States, 
19  Wall.  227,  22  L.  ed.  80. 

The  treaty-making  power  of  the  Unit- 
ed States  is  a  lawmaking  power;  as  much 
so  as  the  Congress.  Treaty  and  statute 
are  of  equal  rank,  and  must  be  con- 
strued, if  possible,  so  that  both  shall 
stand;  but,  if  inconsistent,  the  last  in 
date  will  control. 

Whitney  v.  Robertson,  124  U.  S.  190, 
194,  31  L.  ed.  386,  388,  8  Sup.  Ct.  Rep. 
466;  United  States  v.  Lee  Yen  Tai,  186 
U.  S.  213,  46  L.  ed.  878,  22  Sup.  Ct.  Rep. 
629. 

It  is  immaterial  whether  or  not  the 
treaty  clauses  involved  operate  ex  pro- 
prio  vigore,  since  the  very  statute  under 
consideration  gives  them  the  force  and 
effect  of  laws. 

The  view  that  treaty  provisions  are 
executory  contracts  whose  fulfilment  is 
addressed  solely  to  Congress  has  been 
repeatedly  disavowed  by  this  court. 

Foster  v.  Neilson,  2  Pet.  263,  7  L. 
ed.  416;  United  States  v.  Percheman,  7 
Pet.  61,  89,  8  L.  ed.  604,  618;  United 
States  V.  The  Peggy,  1  Cranch,  103,  2 
L.  ed.  49;  Ware  v.  Hylton,  3  Dall.  199, 
1  L.  ed.  668 ;  Hauenstein  v.  Lynham,  100 
U.  S.  483,  26  L.  ed.  628;  United  States 
V.  43  Gallons  of  Whiskey,  93  U.  S.  188, 
23  L.  ed.  846;  Tucker  v.  Alexandroff, 
183  U.  S.  424,  429,  46  L.  ed.  264,  266, 
22  Sup.  Ct.  Rep.  196;  Oldfield  v.  Mar- 
riott,  10  How.  146,  13  L.  ed.  364 ;  Geof- 
roy  V.  Riggs,  133  U.  S.  268,  267,  33  L. 
ed.  642,  646,  10  Sup.  Ct.  Rep.  296; 
Rainey  v.  United  States,  232  U.  S.  310, 
316,  68  L.  ed.  617,  620,  34  Sup.  Ct.  Rep. 
429;  Head  Money  Cases  (Edye  v.  Robert- 
son) 112  U.  S.  680,  698,  28  L.  ed.  798, 
803,  6  Sup.  Ct.  Rep.  247;  De  Lima  v.  Bid- 
welK  182  U.  S.  1,  196,  46  L.  ed.  1041, 
1066,  21  Sup.  Ct.  Rep.  743. 

The  contention  of  the  government 
makes  the  proviso  a  condition  to  the 
taking  effect  of  the  main  clause,  and  de- 
stroys the  subsection  in  its  entirety, 
while  respondents'  construction  gives 
effect  to  the  subsection  as  a  whole. 

Brushaber  v.  Union  P.  R.  Co.  240  U. 
S.  1,  61  L.  ed.  493,  L  R.A.1917D,  414,  36 
Sup.  Ct.  Rep.  236;  McLean  ▼.  United 
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States,  226  U.  S.  374^  383,  57  L.  «cL  260, 
264,  33  Sup.  Ct  Bep.  122. 

Ihe  function  of  a  proviso  is  to  be  de- 
termined in  each  case  by  what  is  there 
intended.  It  is  frequently  used  to  en- 
large the  operation  of  a  law  as  well  as  to 
restrict  it. 

Georgia  B.  &  Bkg.  Co.  ▼.  Smith,  128 
U.  S.  174,  181,  32  L.  ed.  377,  380,  9  Sup. 
Ct.  Bep.  47;  Interstate  Commerce  Com- 
mission V.  Baird,  194  U.  S.  26,  36,  48  L. 
ed.  860,  865,  24  Sup.  Ct.  Bep.  563. 

A  rational  interpretation  will  be  given 
to  a  statute  and  a  proviso,  and  not  one 
by  which  the  statute  will,  through  the 
proviso,  destroy  itself. 

Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491,  57  L.  ed.  314>  44  L.B.A.(N.S.) 
257,  33  Sup.  Ct.  Bep.  148;  United 
States  y.  Mills  Lac  Band,  229  U.  S.  498, 
57  L.  ed.  1299,  33  Sup.  Ct.  Bep.  811. 

The  provision  as  it  stands,  and  con- 
sidered with  reference  to  its  terms,  has 
a  meaning  and  bears  a  sensible  construc- 
tion. It  is  not  a  meaningless  or  contra- 
dictory jumble  of  words. 

United  States  v.  Cantril,  4  Cranch, 
167,  2  L.  ed.  584;  Mobile  v.  Eslava,  16 
Pet.  234,  247,  10  L.  ed.  948,  953;  Be 
Hendricks,  60  Elan.  796,  57  Pao.  965; 
Farmers'  Bank  v.  Hale,  59  N.  Y.  53;  In- 
ternational Harvester  Co.  v.  Kentucky, 
234  U.  S.  216,  58  L.  ed.  1284,  34  Sup. 
Ct.  Bep.  853;  Texas  &  P.  B.  Co.  v.  In- 
terstate Commerce  Commission,  162  U. 
S.  197,  254,  40  L.  ed.  940,  959,  5  Inters. 
Com.  Bep.  405, 16  Sup.  Ct.  Bep.  666. 

The  provision  is  not  self-contradic- 
tory, nor  contradictory  of  the  reason  of 
the  legislation  and  the  puipose  of  thei 
legislators,  which  was  discrimination  in  | 
favor  of  American  shipping.  Upon  the 
contrary,  the  statute  is  responsive  to 
that  reason  and  in  aid  of  that  purpose. 

Pirie  v.  Chicago  Title  &  T.  Co.  182  U. 
S.  438,  451,  45  L.  ed.  1171,  1178,  21 
Sup.  Ct.  Bep.  906. 

The  addition  of  the  proviso  to  the  sub- 
ppction  did  not  result  in  an  impasse.  It 
diminished  but  did  not  exhaust  the  dis- 
crimination effected  by  the  main  clause. 
This  goes  to  the  usefulness  of  the  stat- 
ute, and  not  to  its  meaning  or  validity. 

United  States  v.  Plowman,  216  U.  S. 
372,  375,  54  L.  ed.  523,  525,  30  Sup.  Ct. 
Rep.  299;  Unity  v.  Burrage,  103  U.  S. 
447,  456,  26  L.  ed.  405,  408. 

It  is  not  permitted  under  any  rule  of 
statutory  construction  to  say  that  the 
proviso  was  a  stroke  of  legislative 
finesse,  designed  by  the  Senate  to  nullify 
the  section  as  formulated  by  the  House, 
under  pretense  of  merely  qualifying  it. 
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Nothing  savoring  of  fraud  or  farce  may 
be  imputed  to  either  House. 

McLean  v.  United  Stotes,  226  U.  S. 
374,  383,  57  L.  ed.  260,  264,  33  Sup.  Ct 
Bep.  122. 

Courts  will  decline  to  avoid  an  act  of 
l^alation  upon  any  suggestion  as  to  the 
motives  of  l^islators  or  of  the  unwisdom 
or  impolicy  of  the  act. 

Weber  v.  Freed,  239  U.  S.  325,  330,  60 
L.  ed.  308,  310,  36  Sup.  Ct.  Bep.  131, 
Ann.  Cas.  1916C,  317;  United  SUtes  v. 
Union  P.  B.  Co.  91  U.  S.  72,  23  L,  ed. 
224;  United  States  v.  Goldenberg,  168 
U.  S.  95,  102,  42  L.  ed.  394,  18  Sup.  Ct. 
Bep.  3;  Dewey  v.  United  States,  178  U. 
S.  510,  521,  44  L.  ed.  1170, 1174,  20  Sup. 
Ct.  Bep.  981. 

The  form  of  words  employed  in  ad- 
herence to  that  policy  has  varied,  but 
language  similar  to  that  of  the  proviso 
to  subsection  7  has  been  frequently  used. 

Kelly  V.  Hedden,  124  U.  S.  196,  31  L. 
ed.  389,  8  Sup.  Ct.  Bep.  459. 

The  plain  effect  of  the  language  of 
§  in.,  paragraph  S,  and  §  IV.,  para- 
graph Q,  of  the  Tanff  Act  of  October  3, 
1913,  is  to  put  such  warehouse  goods 
upon  precisely  the  same  terms  as  goods 
arriving  and  entered  after  the  act 
went  into  effect. 

Franklin  Sugar  Bef.  Co.  v.  United 
States,  202  U.  S.  580,  50  L.  ed.  1153,  26 
Sup.  Ct.  Bep.  720;  Mosle  ▼.  Bidwell,  65 
C.  C.  A.  533, 130  Fed.  334. 

Our  settled  policy  as  to  warehouse 
goods  is  that  the  importation  of  foreign 
goods  is  not  complete  as  between  the 
importer  and  the  government,  so  long  as 
the  goods  remain  in  the  custody  of  the 
officers  of  the  customs,  and  until,  on 
withdrawal,  they  enter  into  the  com- 
merce of  the  country  in  competition  with 
domestic  products. 

Franklin  Sugar  Bef.  Co.  ▼.  United 
States,  202  U.  S.  580,  50  L.  ed.  1153, 
26  Sup.  Ct.  Bep.  720;  Fabbri  v.  Murphy, 
95  U.  8.  191,  197,  24  L.  ed.  468,  470; 
Hartranft  v.  Oliver,  125  U.  S.  525,  31  L. 
ed.  813,  8  Sup.  Ct.  Kep.  958 ;  Sherman  v. 
Bobertson,  136  U.  S.  570,  34  L.  ed.  540, 
10  Sup.  Ct.  Bep.  1063;  United  States  ▼. 

E.  L.  Goodsell  Co.  28  C.  C.  A.  453,  51 
U.  S.  App.  717,  84  Fed.  439;  Gump  t. 
United  States,  3  Ct.  Oust.  App.  137. 

Mr.  Jamm  M.  Beck  also  argued  the 
cause  for  respondents. 

Mr.  William  L.  Wemple  filed  a  brief 
as  amicus  curias. 

Messrs.  Edward  S.  Hatch  and  Walter 

F.  Welch  filed  a  brief  in  behalf  of  in- 
terested importers: 
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The  word  ''proviso''  has  three  func- 
tions as  used  in  statutory  law. 

(1)  To  carve  an  exception  out  of  a 
preceding  general  provision. 

Ex  parte  Lusk,  82  Ala.  522,  2  So.  140. 

(2)  To  state  a  condition  upon  which 
the  happening  of  the  preceding  matter 
dependis. 

Forscht  T.  Green,  53  Pa.  140. 

(3)  As  an  explanation  to  guard  against 
a  misrepresentation  of  the  preceding 
matter. 

Bastin  ▼.  Bidwell,  L.  R.  18  Ch.  Div. 
238,  44  L.  T.  N.  8.  742;  Minis  ▼.  United 
SUtet^  15  Pet.  423,  la  L.  ed.  791. 

Which  office  of  these  three  the  word 
performs  must  be  determined  from  the 
sense  and  meaning  of  the  subject-matter. 

Boston  Safe  Deposit  A  T.  Co.  v. 
Thomas,  59  Kan.  472,  53  Pae.  472;  Car- 
roll v.  State,  58  Ala.  401. 

Questions  of  policy  or  expediency  are 
not  for  the  courts  or  executive  depart- 
ment, but  for  the  legislative  depart- 
ment. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
423,  4  L.  ed.  579,  605;  Providence  Bank 
V.  Billings,  4  Pet.  514,  563,  564,  7  L. 
ed.  939,  956,  957;  United  States  v.  Union 
P.  B.  Co.  91  U.  S.  72,  23  L.  ed.  224. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

In  these  cases  the  court  of  customs  ap- 
peals has  held  that  by  §  IV.  J.  subsec. 
7,  of  the  Act  of  October  3,  1913,  chap. 
16,  38  Stat,  at  L.  114^  196,  Comp.  Stat. 
1913,  §§  5291,  5311,  merchandise  im- 
ported in  the  registered  vessels  of  the 
United  States,  or  in  the  registered  vessels 
of  other  nations  entitled  by  treaty  to  pay 
no  higher  duties  than  those  levied  upon 
vessels  of  the  United  States,  is  granted 
a  discount  of  5  per  cent  upon  the  duties 
imposed  by  the  act.  Following  an  enact- 
ment that,  except  as  otherwise  specially 
provided  in  the  statute,  duties  should  be 
levied  upon  all  articles  imported  from 
any  foreign  country  at  the  rates  pre- 
scribed in  the  schedules,  the  above-men- 
tioned subsec.  7  is  as  follows:  "That  a 
discount  of  5  per  centum  on  all  duties 
imposed  by  this  act  shall  be  allowed  on 
such  goods,  wares,  and  merchandise  as 
shall  be  imported  in  vessels  admitted  to 
registration  under  the  laws  of  the  United 
States:  Provided,  That  nothing  in  this 
subsection  shall  be  so  construed  as  to 
abrogate  or  in  any  manner  impair  or 
affect  the  provisions  of  any  treaty  con- 
cluded between  the  United  States  and 
any  foreign  nation."  More  or  less  com- 
plete reciprocity  is  established  by  treaty 
•1  Ii.  ed. 


with  nearly  all  the  commercial  countries 
of  the  world,  and  the  discount  of  5  per 
centum  was  extended  by  the  court  of  cus- 
toms appeals  to  goods  imported  in  ves- 
sels of  Belgium,  the  [106 J  Netherlands, 
Great  Britain,  Austria-Hungary,  Ger- 
many, Italy,  Spain,  and  Japan. 

The  government  contends  that  while 
the  subsection  may  indicate  a  reversal 
of  the  policy  of  reciprocity  that  has  pre- 
vailed more  or  less  for  the  better  part 
of  a  oenturv  (Rev.  Stat.  §  4228,  Comp. 
Stat.  1913,  §  7825),  it  relies  upon  future 
negotiations  to  make  the  change  effeo- 
tive,  and  suspends  action  while  the  pres- 
ent treaties  remain  in  force,  since  it 
could  not  give  the  discount  to  merchan- 
dise in  American  bottoms  alone  without 
breaking  the  numerous  treaties  to  which 
we  have  referred.  The  argument  on  the 
other  side  is  that  the  words  of  the  sub- 
section are  satisfied  by  extending  the 
discount  to  g^oods  from  all  the  treaty 
countries;  whereas,  by  the  construction 
contended  for  by  the  government,  they 
are  emptied  of  meaning,  or  at  least  of 
present  effect.  We  are  of  opinion  that 
the  government  is  right;  and,  as  the 
meaning  of  the  words  seems  to  us  to  be 
intelligible  upon  a  simple  reading,  and 
to  be  fortified  by  the  facts  preceding 
their  adoption,  we  shall  spend  no  time 
upon  generalities  concerning  the  princi- 
ples of  interpretation. 

We  have  a  clear  opinion  as  to  what 
the  subsection  means  if  the  words  are 
taken  in  their  natural,  straightforward,' 
and  literal  sense.  It  grants  a  discount 
only  to  goods  imported  in  vessels  reg- 
istered under  the  laws  of  the  United 
States,  and  conditions  even  that  grant 
upon  its  not  affecting  treaties.  There 
is  a  strong  presumption  that  the  literal 
meaning  is  the  true  one,  especially  as 
against  a  construction  that  is.  not  in- 
terpretation, but  perversion;  that  takes 
from  the  proviso  its  ostensible  purpose 
to  impose  a  condition  precedent,  in  or- 
der to  universalize  a  grant  that  purports 
to  be  made  to  a  single  class,  and  to  do 
so  notwithstanding  the  express  require- 
ment of  the  statute  that  specified  rates 
should  be  paid.  Nobody  would  express 
such  an  intent  in  such  words  unless  in 
a  contest  of  opposing  interests,  where 
the  two  sides  both  hoped  to  profit  by  an 
ambisruous  phrase.  But  the  section  is 
[107]  not  ambiguous  on  its  face,  and 
there  is  no  sufficient  ground  for  creat- 
ing an  ambiguity  from  without,  when  it 
is  considered  that  the  purpose  to  favor 
American  shipping  was  the  manifest  in- 
ducement for  putting  the  subsection  in. 
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The  tariff  bill  as  it  first  passed  the 
House  granted  an  exemption  in  favor  of 
American  shipping  without  the  proviso. 
The  clause  was  struck  out  by  the  Senate, 
and  after  it  had  been  pointed  out  that 
such  an  enactment  would  violate  many 
treaties,  there  was  a  conference  which 
led  to  the  passage  of  the  subsection  in 
its  present  form.    It  seems  to  us  obvi- 
ously more  reasonable  to  suppose  that 
Congress  was  content  to  indicate  a  policy 
to  be  pursued  when  possible  than  that, 
by  circuitous  and  inapt  language,  it  coi- 
acted  that  there  should  be  a  general  dis- 
count from  the  rates  specifically  direct- 
ed to  be  charged.    That  the  subsection 
means  what  it  says  Und  no  more  seems 
to  us  still  plainer  when  it  is  considered 
that,   without  going  into  nice  calcula- 
tions, the  benefit  to  American  shipping 
of  such  a  general  discount  would  be  at 
least  problematical  and  certainly  would 
be  relatively  small.    A  grant  in  present 
terms,  subject  to  a  condition  precedent, 
is  familiar  to  the  law,'  and  is  not  un- 
known in  grants  of  the  present  kind. 
Dunlap  V.  United  States,  173  U.  S.  65, 
43  L.  ed.  616,  19  Sup.  a.  Rep.  319. 

There  was  some  discussion  at  the  bar 
and  in  the  court  below  upon  the  question 
whether  the  treaties  operated  as  laws  or 
were  simply  executory  contracts,  but  it 
seems  to  us  superfluous.  K  the  statute 
bore  the  meaning  attributed  to  it  below, 
it  granted  the  discount  to  the  nations 
having  treaties  of  reciprocity,  even  if 
those  treaties  were  only  contracts.  As, 
in  our  opinion,  the  subsection  means 
what  it  says,  it  grants  the  discount  to 
none. 

Judgments  allowing  the  discount  of 
5  per  centum  reversed. 


Mr.  Justice  Day  is  of  opinion  that 
the  statute  was  interpreted  correctly  by 
the  Cpurt  of  Customs  Appeals,  and 
therefore  dissents. 


[1081  C.  E.  GANNON,  Plff.  In  Err., 

v. 

D.  R.  JOHNSTON  and  Wilburn  Wolfe. 
(See  8.  C.  Reporter't  ed.  10&-114.) 


Indian  allotments  ^  restrictions  on 
alienation  •»  svrplns  lands  In  pos- 
sesfiion  of  heirs. 

1.  Surplus  laads  when  in  the  hands  of 
the  heirs  of  a  Chickasaw  allottee,  as  well  as 
When  in  the  ownership  of  the  original  al- 
lottee, are  bound  by  all  the  restrictions  on 
alienation  imposed  by  §§  16  and  16  of  the 
Supplemental  Agreement  between  the  Unit- 
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ed  States  and  the  Choctaw  and  Chickasaw 
Indians,  approved  by  the  Act  of  July  1,  1902 
(32  Stat,  at  L.  641,  chap.  1362),  which 
forbid  the  sale  of  lands  allotted  to  members 
of  those  tribes  except  as  provided  in  the  act, 
and  make  the  land  alienable  after  the  is- 
suance of  patent,  except  as  to  the  home- 
stead, one  fourth  in  acreage  in  one  year, 
one  fourth  in  three  years,  and  the  balance 
in  five  years  from  the  date  of  patent,  with 
a  proviso  that  the  lands  shall  not  be  alien- 
able by  the  allottee  or  his  heirs  at  any  time 
before  the  expiration  of  the  Choctaw  and 
Chickasaw  tribal  governments  for  less  than 
the  appraised  value. 
[For  other  cases,  set  Indiana,  VIII.,  la  Digest 

Sup.  Ct  1008.] 
E^rror  to  state  court  —  scope  of  review 

—  question  of  local  law. 

2.  A  ruling  of  the  highest  state  court 
adverse  to  the  contention  that  a  deed  from 
an  heir  of  a  Chickasaw  allottee  was  cham- 
pertous  does  not  involve  the  denial  of  a 
Federal  right,  so  as  to  be  reviewable  in  the 
Federal  Supreme  Court  on  writ  of  error. 
[For  other  cascH,  see  Appeal  and  Brror,  2072- 

2226,  in  Digest  Sup.  Ct.  1008.] 

[No.  131.] 

Argued  and  submitted  December  22,  1016. 
Decided  March  6,  1017. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Oklahoma  to  review  a 
jud^ent  which  affirmed  a  judgment  of 
the  District  Court  of  Jefferson  County, 
in  that  state^  in  favor  of  plaintiffs  in  an 
action  to  recover  certain  lands  original- 
ly allotted  to  a  Chickasaw  Indian.  Af- 
firmed. 

See  same  case  below^  40  Okla.  695| 
140  Pac.  430,  Ann.  Cas.  1915D,  522. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  A.  Ledbetter  argued  the  cause, 
and,  with  Messrs.  F.  M.  Adams,  D.  M. 
Bridges,  and  John  Vertrees,  filed  a  brief 
for  plaintiff  in  error : 

Tne  restrictions  contained  in  the  ^^t- 
ies  had  reference  to  allotments  of  living 
members  in  their  own  right. 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States. 
Supreme  Court  to  state  courts — see 
notes  to  Martin  v.  Hunter:  4  L.  ed.  U.  S. 
97;  Hamblin  v.  Western  Land  Co.  37  L. 
ed.  U.  S.  267.  Re  Buchanan,  39  L.  ed. 
U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  8.  998. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  671. 

On  error  to  state  courts  in  cases  in- 
volving land  titles — see  note  to  O'Conor 

▼.  Texas,  50  L.  ed.  U.  S.  1120. 
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Skelton  v.  DiU,  235  U.  S.  206,  59  L. 
ad.  198,  35  Sup.  Ct.  Rep.  60;  Mullen  v. 
United  States,  224  U.  S.  448,  56  L.  ed. 
834,  32  Sup.  Ct.  Rep.  494. 

The  restriction  was  personal,  and  did 
BOt  run  with  the  land. 

Levindale  Lead  A  Zinc  Min.  Co.  ▼. 
Coleman,  241  U.  S.  432,  60  L.  ed.  1080, 
36  Sup.  Ct  Rep.  644. 

The  restriction  upon  the  right  to  alien- 
ate by  the  Indian  is  a  personal  disability 
similar  to  that  imposed  upon  a  minor. 

Lowry  ▼.  Weaver,  4  McLean,  82,  Fed. 
Cas.  No.  8,584;  Stevens  ▼.  Smith,  2  Kan. 
243,  10  Wall.  321,  19  L.  ed.  933;  Blue- 
Jadcet  V.  Johnson  County,  3  Kan.  300,  5 
Wall.  737,  18  L.  ed.  667;  Scoffins  ▼. 
QrandsUU,  12  Kan.  467;  Clark  v.  Libbey, 
14  Kan.  435;  Clark  v.  Akers,  16  Kan. 
166;  Farrington  r.  Wilson,  29  Wis.  383; 
Frame  v.  Bivens,  189  Fed.  785. 

In  the  legislation  passed  by  Congress 
with  reference  to  the  Indians,  whether  it 
be  the  members  of  the  Five  Civilized 
Tribes  or  other  Indians,  it  is  the  person 
that  is  dealt  with,  and  not  the  land. 

United  States  v.  Kagama,  118  U.  S. 
375,  30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109; 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  565, 
47  L.  ed.  306,  23  Sup.  Ct.  Rep.  216. 

When  several  acts  of  Congress  are 
passed,  touching  the  same  subject-mat- 
ter, subsequent  legislation  may  be  consid- 
ered to  assist  in  the  interpretation  of 
prior  legislation  upon  the  same  subject. 

Cope  V.  Cope,  137  U.  8.  682,  34  L.  ed. 
832,  11  Sup.  Ct.  Rep.  222;  United  States 
V.  Freeman,  3  How.  566,  11  L.  ed.  728; 
Marehie  Tiger  v.  Western  Invest.  Co.  221 
U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct.  Rep. 
578. 

When  parties  have  acted  upon  deci- 
sions and  constructions,  and  rights  have 
been  vested  thereunder,  their  inherent 
correctness  or  incorrectness  in  the  ab- 
stract is  of  less  importance  than  that  the 
rule  of  property  so  established  be  con- 
stant and  invariable. 

M'Keen  v.  Delancy,  5  Cranch,  32,  3  L. 
ed.  28;  Jackson  ex  dem.  St.  John  v. 
Chew,  12  Wheat.  168,  6  L.  ed.  589;  Green 
▼.  Neal,  6  Pet.  296,  8  L.  ed.  405;  Reals 
T.  Hale,  4  How.  51,  11  L.  ed.  871 ;  Web- 
ster V.  Cooper,  14  How.  504,  14  L.  ed. 
517 ;  Carroll  County  v.  United  States,  18 
Wall.  82,  21  L.  ed.  775 ;  Bucher  ▼.  Ches- 
hire R.  Co.  125  U.  S.  555,  31  L.  ed.  795, 
8  Sup.  Ct  R3p.  974;  Burgess  v.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct. 
Rep.  10;  Ryan  v.  Staples,  23  C.  C.  A.  541, 
40  U.  S.  Aw>.  427,  76  Fed.  727;  The  Ma- 
drid, 40  Fed.  677;  Northern  P.  R.  Co. 
V.  Barden,  46  Fed.  623;  Lookout  Moun- 1 
tain  R.  Co.  v.  Houston,  44  Fed.  460;  New 
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Hampshire  v.  Grand  Trunk  R.  Co.  3 
Fed.  887. 

The  deed  from  Wilbum  Wolfe  to  D.  R. 
Johnston  is  violative  of  the  champerty 
and  maintenance  statutes  of  the  state  of 
Oklahoma. 

Huston  V.  Scott,  20  Okla.  142,  35 
L.R.A.(N.S.)  721,  94  Pac.  512;  Powers  v. 
Van  Dyke,  27  Okla.  27,  36  L.R.A.(N.S.) 
96,  111  Pac.  939;  Martin  v.  Cox,  31 
Okla.  543,  122  Pac.  511 ;  MUler  v.  Fryer, 
35  Okla.  145,  128  Pac.  713;  Vaughan  v. 
Holder,  41  Okla.  101, 137  Pac.  672;  Phil- 
lips V.  Byrd^  43  Okla.  556, 143  Pac.  684 
Sims  V.  Brown,  —  Okla.  — ,  149  Pac.  876 
Hill  V.  Moore,  —  Okla.  — ,  149  Pac.  211 
Chilton  V.  Dietrich,  —  Okla.  — ,  148  Pac. 
1045;  BeU  v.  Cook,  192  Fed.  597. 

Mr.  A.  0.  Omco  submitted  the  cause 
for  defendants  in  error.  Messrs.  F.  E. 
Kennamer,  Charles  A.  Coakley,  Guy 
Green,  and  Cham  Jones  were  on  the 
brief: 

Treaties  and  laws  enacted  with  refer- 
ence to  the  property  of  Indians  shall 
be  construed  in  their  favor,  and  any 
attempt  to  deprive  them  of  their  prop- 
erty in  any  other  way  than  that  pre- 
scribed by  law  is  in  contravention  of 
the  public  policy  of  Congress  and  is  a 
void  act  or  deed. 

Worcester  v.  Georgia,  6  Pet.  515,  8  L. 
ed.  483;  United  States  v.  Choctaw  Na- 
tion, 119  U.  S.  1,  30  L.  ed.  307,  7  Sup. 
Ct.  Rep.  75;  Jones  v.  Meehan,  175  U.  S. 
1,  44  L.  ed.  49,  20  Sup.  Ct.  Rep.  1; 
United  States  v.  Winans,  198  U.  S.  371, 
49  L.  ed.  1089,  25  Sup.  Ct.  Rep.  662; 
United  States  v.  Celestine,  215  U.  S. 
278.  54  L.  ed.  195,  30  Sup.  Ct.  Rep.  93. 

The  contention  relied  upon  by  the 
plaintiff  in  error  in  this  cause,  that  the 
restriction  upon  alienation  of  the  so- 
called  surplus  lands,  contained  in  §§  15 
and  16  of  the  Supplemental  Choctaw  and 
Chickasaw  Agreement,  is  a  personal  re- 
striction, and  not  one  which  runs  with 
the  land,  is  no  longer  an  open  question 
in  this  court. 

Bowling  V.  United  States,  233  U.  S. 
528,  58  L.  ed.  1080,  34  Sup.  Ct.  Rep.  659. 

See  also  Re  Lands  of  Five  Civilized 
Tribes,  199  Fed.  811. 

The  champerty  statute  of  the  state  of 
Oklahoma  has  no  application  to  the  con- 
veyance executed  by  Wilburn  Wolfe  to 
the  defendant  in  error. 

Ashton  V.  Noble,  •—  Okla,  -— ,  148 
Pac.  1042. 

We  know  of  no  rule  of  law  where  a 
rule  of  proi>erty  may  be  built  up  in  the 
face  of  a  plain  statute,  and  where  there 
is  a  governmental  policy  involved. 
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Amerioan  Mortg.  Co.  t.  Hopper.  12 
C.  C.  A.  293,  29  U.  S.  App.  12,  64  Fed. 
553;  Ocean  Beach  Asso.  ▼.  Brinkley,  34 
N.  J.  Eq.  438;  Chicago  Theological  Sem- 
inary y.  People,  189  111.  439,  59' N.  £. 
977;  11  Cyc  756. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

The  case  in  the  state  court  was  begun 
in  the  district  court  of  Jefferson  county, 
Oklahoma,  in  1911,  by  D.  B.  Johnston, 
against  C.  E.  Gannon,  for  the  recov- 
ery of  certain  lands,  originally  allotted 
in  1903  to  Agnes  Wolfe,  [109]  a  fuU- 
blood  Chickasaw  Indian.  Afterwards, 
by  amended  petition,  Wilbum  Wolfe  was 
made  a  party  plaintiff.  To  this  amend- 
ed petition  answer  was  filed  by  Gannon, 
asserting  his  title,  and  upon  issues  being 
made  up  judgment  was  rendered  in  favor 
of  JohiLBton  and  Wolfe  as  to  the  ''surplus 
allotment''  of  said  Agnes  Wolfe,  and  of 
Gannon  as  to  the  ''homestead  allotment." 
Upon  writ  of  error,  the  supreme  court 
of  Oklahoma  afftrmed  the  judgment  (40 
Okla.  695, 140  Pac.  430,  Ann.  Cas.  1915D, 
522),  and  the  case  is  here  upon  writ  of 
error  to  the  last-named  court.  The  de- 
cision as  to  the  surplus  lands  is  all  that 
is  called  in  question. 

The  lands  in  controversy  were  allotted 
to  Agnes  Wolfe,  the  cert&cate  of  allot- 
ment bearing  date  July  7th,  1903;  the 
patent  was  signed  by  the  governor  Sep- 
tember 12th,  1905,  and  approved  by  the 
Secretary  of  the  Interior  October  7th, 
1905.  Upon  her  death,  in  1903,  the  title 
passed  to  her  brother  and  sole  heir  at 
law,  Wilbum  Wolfe,  defendant  in  error 
here.  The  supreme  court  finds  that  it 
fairly  appears  from  the  record  that  the 
allotment  was  selected  in  the  Uf etime  of 
Ames  Wolfe.  • 

Upon  October  13th,  1903,  for  a  consid- 
eration of  $1,050,  Wilbum  Wolfe  exe- 
cuted and  delivered  to  one  A.  J.  Waldock 
a  warranty  deed  for  the  lands;  several 
transfers  of  this  title  were  made  through 
various  persons  and  corporations  until, 
on  November  30th,  1907,  it  was  acquired, 
by  warranty  deed,  and  for  a  good  and 
valuable  consideration,  by  C.  E.  Gannon, 
plaintiff  in  error.  Since  that  date  he 
has  been  in  possession  and  control  of  the 
lands  and  has  received  the  profits  there- 
from, either  personally  or  by  agents  and 
tenants. 

Upon  January  4th,  1909,  Wilbum 
Wolfe  executed  and  delivered  to  D.  R. 
Johnston  a  warranty  deed  for  the  lands 
in  controversy,  which  deed  was  approved 
by  the  county  judge  of  Pontotoc  county, 
Oklahoma^  on  March  23d,  1909,  and  by 
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the  Secretary  of  the  Interior  on  July  2d, 
1910,  in  accordance  with  the  laws  of 
Congress,  [110]  and  it  is  through  this 
deed  that  Johnston  asserts  his  title. 

The  correctness  of  the  decision  of  the 
supreme  court  of  Oklahoma  turns  upon 
the  question  whether,  when  Wilbum 
Wolfe  made  his  deed  to  A.  J.  Waldock, 
Wolfe  was  competent  to  convey  title  to 
the  surplus  lands,  it  being  conceded  that 
the  title  of  the  plaintiff  in  error  was  de- 
rived through  the  grantee  in  the  Wal- 
dock deed. 

This  inquiry  involves  a  consideration 
of  .§§  11,  12,  15,  and  16  of  the  supple- 
mental agreement  between  the  United 
States  and  the  Choctaw  and  Chickasaw 
Indians,  approved  July  Ist,  1902  (32 
Stat,  at  L.  641,  chap.  1362).  Section  11 
provides  for  allotting  to  each  member  of 
these  tribes  land  equal  in  value  to  320 
acres  of  the  average  allottable  land,  and 
to  each  freedman  land  equal  in  value  to 
40  acres  of  the  average  allottable  land. 
Section  12  provides  that  at  the  time  of 
the  selection  each  member  of  the  tribes 
shall  designate  as  a  homestead  out  of 
such  allotment  160  acres,  which  shall  be 
inalienable  "during  the  lifetime  of  the 
allottee,  not  exceeding  twenty-one  years 
from  the  date  of  certificate  of  allotment, 
and  separate  certificate  and  patent  shall 
issue  for  said  homestead."  Sections  15 
and  16  are  as  follows : 

'^15.  Lands  allotted  to  members  and 
freedmen  shall  not  be  affected  or  encum- 
bered by  any  deed,  debt,  or  obligation  of 
any  character  contracted  prior  to  the 
time  at  which  said  land  may  be  alienated 
under  this  act,  nor  shall  said  lands  be 
sold  except  as  herein  provided. 

"16.  All  lands  allotted  to  the  members 
of  said  tribes,  except  such  land  as  is  set 
aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  after  issu- 
ance of  patent  as  follows :  One  fourth  in 
acreage  in  one  year,  one  fourth  in  acre- 
age in  three  years,  and  the  balance  in  five 
years;  in  each  case  from  date  of  patent: 
Provided,  That  such  land  shall  not  be 
alienable  by  the  allottee  or  his  heirs  at 
any  time  before  the  expiration  of  the 
Choctaw  [111]  and  Chickasaw  tribal 
government  for  less  than  its  appraised 
value.'* 

The  provisions  of  these  sections,  it 
seems  to  us,  lead  to  the  conclusion  that 
Congress  intended  to  make  them  binding 
upon  the  surplus  lands  not  only  in  the 
lifetime  of  the  allottee,  but  as  well  dur- 
ing the  periods  named  when  the  lands 
might  descend  as  in  this  case  to  and  be 
owned  by  a  member  of  the  tribe.  Sec- 
tion 15  is  positive  in  its  requirement  that 
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lands  allotted  to  members  shall  not  be 
sold  except  as  in  the  act  provided.  Sec- 
tion 16  makes  the  land  alienable  after 
the  issuance  of  patent,  except  as  to  the 
homestead,  not  involved  here,  one  fourth 
in  acreage  in  one  year,  one  fourth  in 
three  years,  and  the  balance  in  five  years 
from  the  date  of  the  patent,  and  provides 
that  the  lands  shall  not  be  alienable  by 
the  allottee  ''or  his  heirs"  at  any  time  be- 
fore the  expiration  of  the  Choctaw  and 
Chickasaw  tribal  governments  for  less 
than  the  appraised  value. 

It  seems  quite  clear  that  in  thus  enact- 
ing a  statute  for  the  protection  of  a  de- 
pendent people,  Congress  intended  to 
bind  the  surplus  lands  in  the  hands  of 
the  heirs  as  well  as  when  in  the  owner- 
ship of  the  original  allottee,  and  to  make 
such  land  inalienable  during  the  periods 
named.  Congress  intended  to  prevent 
improvident  sales  of  the  lands,  and  dis- 
tributed the  right  of  alienation  over  a 
period  of  years,  giving  the  right  to  sell 
at  the  appraised  value  and  in  the  quan- 
tities named.  In  view  of  the  positive 
provision  of  §  15,  and  its  prohibition  of 
alienation  except  as  permitted  in  the  act, 
we  think  Congress  manifested  its  inten- 
tion to  make  any  other  alienation  void. 

Counsel  for  plaintiff  in  error  rely  very 
much  in  support  of  their  contentions 
upon  the  case  of  Mullen  v.  United  States, 
224  U.  S.  448,  56  L.  ed.  834,  32  Sup.  Ct 
Rep.  494.  But  that  case  dealt  with  an 
allotment  of  lands  under  §  22,  where 
provision  is  made  for  allotment  in  the 
right  of  a  member  of  the  tribe  who  has 
died  subsequently  to  the  ratification  of 
the  agreement  [112]  and  before  receiv- 
ing an  allotment.  Because  of  the  differ- 
ence between  §  22  and  the  other  sections 
it  was  held  that  there  was  no  restriction 
upon  the  right  of  the  heirs  to  make  the 
conveyance  in  question. 

The  later  case  of  Bowling  ▼.  United 
States,  233  U.  S.  528,  58  L.  ed.  1080,  34 
Sup.  Ct.  Rep.  659,  dealt  with  restrictions 
like  those  under  consideration  now.  The 
Secretary  of  the  Interior  was  authorized 
to  make  an  allotment  to  each  member  of 
the  tribe,  subject  to  the  restriction  that 
the  land  should  not  be  subject  to  aliena- 
tion for  the  period  of  twenty-five  years 
from  the  date  of  the  issuance  of  the  pat- 
ents, and  that  the  patents  should  recite 
in  the  body  thereof  that  the  land  de- 
scribed and  conveyed  should  not  be  alien- 
ated for  twenty-five  years  from  its  date, 
and  that  any  contract  or  agreement  to 
sell  or  convey  such  allotments  so  pat- 
ented, entered  into  before  the  expiration 
of  said  term  of  years,  should  be  null  and 


Hughes,  who  also  wrote  the  opinion  in 
the  Mullen  Case,  speaking  for  the  court, 
said,  at  pa^e  535: 

"The  question,  then,  is,  whether  the  re- 
striction imposed  by  the  act  of  1889  was 
a  merely  personal  one,  operative  only 
upon  the  allottee,  or  ran  with  the  land, 
binding  his  heirs  as  well.    This  must  be 
answered  by  ascertaining  the  intent  of 
Congress  as   expressed  in  the  statute. 
The  restriction  was  not  limited  to  'tho 
lifetime  of  the  allottee,'  as  in  Mullen  v. 
United  States,  224  U.  S.  448,  453,  56  L. 
ed.  834,  839,  32  Sup.  Ct.  Rep.  4H  nor 
was  the  prohibition  directed  against  con- 
ve3'&nce8  made  by  the  allottee  personally. 
Congress   explicitly  provided  that  'the 
land  so  allotted'  should  not  be  subject 
to  alienation  for  twenty-five  years  from 
the  date  of  patent.     ^Said  lands  so  al- 
lotted and  patented'  were  to  be  exempt 
'from  levy,  sale,  taxation,  or  forfeiture 
for  a  like  period  of  years.'    The  patent 
was  expressly  to  set  forth  that  'the  laud 
therein  described  and  conveyed'  should 
not  be  alienated  during  this  period,  and 
all  contracts  'to  sell  or  convey   [113] 
such  land'  which  should  be  entered  into 
'before  the  expiration  of  said  term  of 
years'  were  to  be  absolutely  void.    These 
reiterated  statements  of  the  restriction 
clearly  define  its  scope  and  effect.     It 
bound   the   land   for   the   time   stated, 
whether  in  the  hands  of  the  allottee  or 
of  his  heirs." 

We  think  this  principle  is  controlling 
here,  and  that  it  was  the  intention  of 
Congress  to  make  a  restriction  which 
should  bind  the  surplus  lands,  whether  in 
the  hands  of  the  original  allottee  in  his 
lifetime  or  of  his  heirs  after  the  decease 
of  the  original  allottee  during  the  periods 
named.  The  restriction  was  upon  alien- 
ation of  the  lands  as  such,  and  was  not 
merely  personal  to  the  allottee  any  more 
than  it  was  in  the  Bowling  Case. 

In  the  Act  of  1906,  validating  convey- 
ances jnade  by  the  members  of  the  Five 
Civilized  Tribes  (34  Stat,  at  L.  137,  chap. 
1876),  where  it  was  provided  that  con- 
veyances made  by  members  of  the  Five 
Civilized  Tribes  subsequent  to  selection 
of  allotment  and  removal  of  restrictions, 
where  patents  thereafter  issue,  should 
not  be  declared  invalid  solely  because  the 
conveyances  were  made  prior  to  the  issu- 
ance and  delivery  of  the  patents,  it  was 
nevertheless  provided  that  deeds  exe- 
cuted or  contracts  entered  into  before 
the  removal  of  restrictions  should  be 
null  and  void. 

A  contention  that  many  investments 
have  been  made  upon  a  construction  of 


void.    Of  such  restrictions,  Mr.  Justice '  the  law  differing  from  that  given  in  this 
61  li.  ed.  40  616 


ill,  U4 


8UFR£MB  OOUBT  OF  THE  UKITSD  STATES. 


Oct.  Tnu, 


esse  bj  the  napnane  eoort  of  Oklshoms, 
snd  that  saeh  eonstmetioii  snd  the  com- 
mon ondentsnding  of  the  bsr  hsve  oper- 
sted  to  estsblish  s  role  of  property 
whieh  esnnot  be  cbsnged^  wss  denied  by 
the  sopreme  court  of  Oklshoms,  snd 
i%htly  so.  The  mstters  relied  npon  were 
insdeqnste  to  overcome  the  mesning  of 
the  ststntory  provisions  in  question* 

A  contention  that  the  deed  from  Wolfe 
to  Johnston  wss  chsmpertons  within  the 
ststate  of  the  state  was  considered  and 
decided  by  the  supreme  court  of  Okla- 
homa [114]  in  the  light  of  its  own  and 
other  decisions,  and  the  holding  of  the 
court  did  not,  in  our  opinion,  involve  the 
denial  of  a  Federal  right  such  as  would 
make  that  ruling  reviewable  here. 

We  think  the  Federal  questions  in- 
volved were  correctly  decided,  snd  af- 
firm the  judgment  of  the  Supreme  Court 
of  Oklahoma. 

Affirmed. 


CHARLES  H.  BAKER,  Algernon  S.  Mor- 
ton, snd  Seattle  Water  Front  Realty 
Company,  Appte., 

V. 

JOHN  W.  SCHOFIELD,  as  Receive  of  the 
Merchants'  National  Bank  of  Seattle. 

(See  S.  C.  Reporter's  ed.  114-121.) 

Appeal  ^  review  of  facts  ^  oonenrrent 
findings. 

1.  Concurrent  findings  of  the  two  lower 

courts  as  to  the  establisliment  of  a  secret 

trust  will  not  be  disturbed  by  the  Federal 

Supreme  Court  unless  clearly  shown  to  be 

erroneous. 

[For  other  cases,  see  Appeal  and  Brror,  4981- 
4960,  In  Digest  Sop.  Ct  1908.] 

RecelTers  *  of  national  bank  •*  tnreaeh 

of  duty  *  secret  trust. 

2.  A  secret  trust  reserved  by  the  re- 
ceiver of  an  insolvent  national  bank  in  his 
own  favor  when  assigning,  as  such  receiver, 
a  contract  by  which  the  bank  undertook  to 
purchase  certain  lands  from  the  state,  is 


franduknty  aad  a  gross  b.ieaeh  of  the  receiv- 
er's duty. 

[For  otber  csssa,  sec  Recciveis.  II.,  to  Digest 
Sap.  (X  1908.] 

Estoppel  *  of  receiver  *  profiting  by 

own  wroDc- 

3.  A  receiver  of  an  insolvent  national 
bank,  who,  acting  upon  the  assumption  that 
the  bank  owned  a  contract  for  the  purchase 
of  certain  lands  from  the  state,  und^'took 
to  assign  such  contract  ostensibly  for  the 
benefit  of  the  bank,  under  an  order  of  court 
invoked  by  him,  but  reserving  a  secret  trust 
in  his  own  favor,  cannot  question  the  au- 
thority of  the  banlc  to  make  the  purchase, 
or  of  the  Comptroller  of  the  Currency  to 
approve  it,  or  of  the  court  to  (urder  its  sale. 
(For  otber  cases,  see  Estoppel,  III.  b,  S,  In 

Digest  Sap.  Ct.  1908.] 

Limitation  of  actions  *  laches  *  knowl- 
edge ^  fraud. 

4.  There  can  be  no  laehes  in  failing  to 
bring  suit  founded  upon  the  acquisition  of 
property  by  the  former  receiver  of  a  na- 
tional bank  by  virtue  of  a  secret  trust  re- 
served in  his  own  favor  when  assigning,  as 
such  receiver,  a  contract  by  which  the  bank 
undertoolc  to  purchase  certain  lands  from 
the  state,  until  Icnowledge  of  this  fraudu- 
lent transaction,  or  facts  equivalent  thereto, 
is  brought  home  to  those  authorized  to  act 
(For  otber  cases,  see  Limitation  of  Actions,  I. 

b,  2,  e ;  I.  b.  3,  in  Digest  Sup.  Ct  1908.] 

Adverse  possession  ^  color  of  title  ^ 
good  faith. 

5.  The  seven  years'  limitation  pre- 
scribed by  Rem.  &  Bal.  Code  (Wash.) 
§  789,  in  favor  of  persons  in  the  actual 
and  notorious  possession  of  land  imder 
claim  of  title  in  good  faith,  has  no  applica- 
tion to  a  former  receiver  of  a  national  bank 
who  has  acquired  title  by  virtue  of  a  secret 
trust  reserved  in  his  own  favor  wlien  assign- 
ing, as  such  receiver,  a  contract  by  which 
the  bank  undertook  to  purchase  certain 
lands  from  the  state. 

[For  other  cases*  see  Adverse  Possession,  I.  I, 
in  Digest  Sup.  Ct.  1908.) 

[No.  133.] 


Submitted  January  15,  1917.  Decided  March 

6,  1917. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  decree  which  affirmed 


Note. — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Bagley 
V.  General  Fire  Extinguisher  Co.  53  L. 
ed.  U.  S.  605,  and  St.  Anthony  Church 
V.  Pennsylvania  R.  Co.  59  L.  ed.  U.  S. 
1119. 

On  powers  and  duties  of  receivers — 
sae  notes  to  Davis  v.  Gray,  21  L.  ed.  U. 
S.  447,  and  Shepherd  v.  Pepper,  33  L.  ed. 
U.  S.  706. 

On  estoppel  by  declarations  or  con- 
duct— see  note  to  Keokuk  A  W.  .B.  Co. 
ess 


V.  Scotland  County,  38  L.  ed.  U.  S.  458. 

As  to  Statute  of  Limitations  in  equity 
in  cases  of  fraud — see  note  to  Steams 
V.  Page,  12  L.  ed.  U.  S.  928. 

As  to  laches  as  a  defense — see  notes  to 

Middletown    v.    Newport    Hospital,    1 

L.R. A.  191 ;  Calhoun  v.  Delhi  &  M.  R.  Co. 

8  L.R.A.  248;  Coffey  v.  Emigh,  10  L.R.A. 

125;  Pratt  v.  Carroll,  3  L.  ed.  U.  S.  627; 

Hammond  v.  Hopkins,  36  L.  ed.  U.  S. 

135;  Felix  v.  Patrick,  36  L.  ed.  U.  S. 

720;  and  Abraham  v.  Ordway,  39  L.  ed. 

U.  S.  1037, 
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a  decree  of  the  District  Court  for  the 
Western  District  of  Washin^n  in 
favor  of  the  receiver  of  a  national  bank 
in  an  action  to  establish  a  trust  in  cer- 
tain real  property  in  his  favor  as  such 
receiver,  and  to  compel  a  conveyance 
thereof.    Affirmed. 

See  same  case  below,  136  C.  C.  A.  320, 
221  Fed.  322. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  8.  ChroMcop  and  Oorwin  8. 
Shank  submitted  the  cause  for  appel- 
lants : 

Prior  to  the  making  of  this  contract 
the  sole  right  that  the  bank  had  was 
merely  the  right  to  accept  a  statutory 
offer  made  b^  the  state  to  sell  to  the 
bank  at  a  price  fixed  by  the  officers  of 
the  state  as  the  value  of  the  property. 
The  bank  had  no  right,  title,  or  interest, 
legal  or  equitable,  in  the  property.  If, 
before  a  contract  had  been  entered  into, 
the  legislature  had  repealed  the  act  un- 
der which  the  tidelands  were  offered  to 
the  upland  owners;  all  rights  to  purchase 
on  the  part  of  the  upland  owners  would 
have  ceased. 

Allen  V.  Forrest,  8  Wash.  700,  24 
L.R.  A.  606,  36  Pac.  971 ;  Banning  Co.  v. 
California,  240  U.  S.  142,  60  L.  ed.  569, 
36  Sup.  Ct.  Rep.  338. 

As  owner  of  the  upland  the  bank  had 
no  interest  in  the  tideland  which  it  was 
l^ally  entitled  to  protect. 

Banning  Co.  ▼.  California,  supra; 
Shively  v.  Bowlby,  162  U.  8.  1,  38  L. 
ed.  331,  14  Sup.  Ct.  Rep.  548;  Harbor 
Line  Comrs.  v.  State,  2  Wash.  530,  27 
Pac.  550 ;  Eisenbach  v.  Hatfield,  2  Wash. 
253,  12  L.R.A.  632,  26  Pac.  539. 

Any  engagement  of  a  national  bank 
beyond  its  corporate  powers  will  not  be 
enforced  by  the  courts.  To  hold  that 
one  party  is  estopped  to  repudiate  for 
that  reason,  while  the  other  is  not,  would 
destroy  the  principle  of  reciprocity.  It 
follows  that  either  party  to  an  executory 
contract  may  plead  ultra  vires  in  an 
action  for  its  enforcement. 

Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct.  Rep.  478;  Thomas  v.  West 
Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed.  950; 
Pennsylvania  R.  Co.  v.  St.  Louis,  A.  A  T. 
H.  R.  Co.  118  U.  S.  290,  30  L.  ed.  83,  6 
Sup.  Ct.  Rep.  1094;  Oregon  R.  A  Nav. 
Co.  V.  Oregonian  R.  Co.  130  U.  8.  1,  32 
L.  ed.  837,  9  Sup.  Ct.  Rep.  409;  Pearce 
V.  Madison  &  I.  R.  Co.  21  How.  441,  16 
L.  ed.  184;  McCormick  v.  Market  Nat. 
Bank,  165  U.  S.  538,  41  L.  ed.  817,  17 
Sup.  Ct.  Rep.  433 ;  California  Nat.  Bank 
V.  Kennedy,  167  U.  S.  362,  42  L.  ed.  198, 
•  1  Ii.  ed. 


17  Sup.  Ct  Rep.  831;  First  Nat.  Bank  V. 
Hawlons,  174  U.  8.  364,  43  L.  ed.  1007, 
19  Sup.  Ct  Rep.  739 ;  First  Nat.  Bank  v. 
Converse,  200  U.  8.  425,  50  L.  ed.  537, 
26  Sup.  Ct  Rep.  306;  Merchants'  Nat. 
Bank  v.  Wehrmann,  202  U.  S.  295,  50  L. 
ed.  1036,  26  Sup.  Ct.  Rep.  613;  De  la 
Vergne  Refrigerating  Mach.  Co.  v. 
Qerman  Sav.  £ist  175  U.  8.  40,  44  L. 
ed.  65. 20  Sup.  Ct.  Rep.  20;  Case  v.  Kelly, 
133  U.  8.  21,  33  L.  ed.  513,  10  Sup.  Ct 
Rep.  216. 

The  appellants  are  not  estopped  from 
raising  the  question  of  ultra  vires  in  this 
case. 

Union  P.  B.  Co.  v.  Chicago,  R.  I.  A  P. 
R.  Co.  163  U.  8.  564,  581,  41  L.  ed.  265, 
271,  16  Sup.  a.  Rep.  1173;  California 
Nat.  Bank  v.  Kennedy,  167  U.  8.  362, 
371,  42  L.  ed.  198,  201, 17  Sup.  Ct  Rep. 
831 ;  First  Nat  Bank  v.  Hawkins,  174  U. 
8.  364,  370,  43  L.  ed.  1007,  19  Sup.  Ct. 
Rep.  739;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  8.  24,  35  L. 
ed.  55,  U  Sup.  Ct  Rep.  478 ;  McCormick 
V.  Market  Nat  Bank,  165  U.  8.  538,  553, 
41  L.  ed.  817,  822, 17  Sup.  Ct.  Rep.  433; 
Ward  V.  Joslin,  186  U.  8.  142,  46  L.  ed. 
1093,  22  Sup.  Ct.  Rep.  807;  Thompson  v. 
Sioux  Falls  Nat  Bank,  150  U.  8.  231,  37 
L.  ed.  1063,  14  Sup.  Ct  Rep.  94. 

The  contract  being  ultra  vires,  no  duty 
rested  upon  Baker  to  carry  the  same 
out  as  receiver,  and,  there  being  no  duty 
resting  upon  him  to  perform  the  contract 
as  such  receiver,  he  cannot  be  held  as  a 
trustee  by  reason  of  having  performed 
the  contract  personally  for  his  own 
benefit. 

Garrow  v.  Davis,  15  How.  272,  14  L. 
ed.  692;  Case  v.  Kelly,  133  U.  8.  21,  33 
L.  ed.  513,  10  Sup.  Ct.  Rep.  216. 

On  account  of  this  sale  not  having 
been  properly  ordered  by  the  circuit 
court,  it  was  therefore  subject  to  at« 
tack  from  the  beginning,  and  its  weak- 
ness being  a  matter  of  public  record,  the 
plaintiff  has  been  guilty  of  gross  laches 
in  permitting  more  than  fifteen  years  to 
elapse  after  the  sale  before  bringing  the 
action  to  set  it  aside. 

Johnston  v.  Standard  Min.  Co.  148  U. 
8.  360,  37  L.  ed.  480,  13  Sup.  Ct.  Rep. 
585,  17  Mor.  Min.  Rep.  554;  Wagner  v. 
Baird,  7  How.  234,  258,  12  L.  ed.  681, 
691;  Badger  v.  Badger,  2  Wall.  87,  17 
L.  ed.  836;  Hoyt  v.  Latham,  143  U.  8. 
553,  36  L.  ed.  259,  12  Sup.  Ct  Rep.  568 ; 
Foster  v.  Mansfield,  C.  &  L.  M.  R.  Co. 
146  U.  8.  88,  36  L.  ed.  899,  13  Sup.  Ct 
Rep.  28 ;  Underwood  v.  Dugan,  139  U.  8. 
380,  35  L.  ed.  197,  11  Sup.  Ct.  Rep.  618; 
Martin  v.  Gray,  142  U.  S.  236,  35  L.  ed. 
997,  12  Sup.  Ct.  Rep.  186;  Mackall  v. 
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Casilear,  137  U.  S.  656,  34  L.  ed.  776,  11 
Sup.  Ct.  Kep.  178;  Felix  v.  Patrick,  145 
tJ.  S.  317,  36  L.  ed.  719, 12  Sup.  Ct.  Rep. 
862;  Hardt  v.  Heidweyer,  152  U.  S.  547, 
38  L.  ed.  548, 14  Sup.  Ct.  Rep.  671 ;  Wood 
V.  Carpenter,  101  U.  S.  135, 143,  25  L.  ed. 
807,  809;  Hammond  v.  Hopkins,  143  U. 
S.  224,  274,  36  L.  ed.  134,  153,  12  Sup. 
Ct.  Rep.  418;  Starkweather  v.  Jenner, 
216  U.  S.  524,  54  L.  ed.  602,  30  Sup.  Ct. 
Rep.  382,  17  Ann.  Cas.  1167;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L. 
ed.  328,  3  Mor.  Min.  Rep.  688;  Kinder  v. 
Scharff,  231  U.  S.  517,  58  L.  ed.  343,  34 
Sup.  Ct.  Rep.  164. 

The  appellant  realty  company  and  its 
grantors  having  had  a  good  legal  title  to 
this  property  for  more  than  seven  years, 
during  which  it  has  paid  all  taxes  l^^l- 
ly  assessed  thereon,  its  title,  therefore, 
is  unassailable  under  §  789  of  Reming- 
ton &  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington. 

Hoko  River  Boom  Co.  ▼.  Fairservice, 
69  Wash.  357,  125  Pac.  146;  Mary  M. 
Miller  &  Sons  v.  Simmons,  67  Wash.  296, 
121  Pac.  462;  Lara  v.  Sandell,  52  Wash. 
63,  100  Pac.  166;  Goetter  v.  Moore,  63 
Wash.  6, 101  Pac.  366;  Olson  v.  Howard^ 
38  Wash.  15,  80  Pac.  170;  Johnson  v. 
Bartlett,  60  Wash.  114,  96  Pac.  833; 
Philadelphia  Mortg.  A  T.  Co.  v.  Palmer, 
32  Wash.  455,  73  Pac.  501. 

No  rule  is  more  firmly  established  than 
that  this  court  will  follow  the  construc- 
tion given  by  the  supreme  court  of  a 
state  to  a  statute  of  limitations  of  a 
state. 

Dibble  v.  Bellingham  Bay  Land  Co. 
163  U.  S.  63,  41  L.  ed.  72,  16  Sup.  Ct. 
Rep.  939. 

If  this  suit  had  been  brought  as  a 
law  action,  there  would  be  no  question 
about  its  bar  by  the  Statute  of  Limi- 
tations. The  action  might  have  been 
brought  as  a  law  action. 

Smith  V.  Wingard,  3  Wash.  Terr.  291, 
13  Pac.  717;  Brown  v.  Baldwin,  46  Wash. 
106,  89  Pac.  483;  Dueber  v.  Wolfe,  47 
Wash.  634,  92  Pac.  455. 

The  Statute  of  Limitations  cannot  be 
defeated  by  asserting  a  concurrent 
remedy  exclusively  equitable  in  char- 
acter. 

Godden  v.  Kimmell,  99  U.  S.  201,  26 

L.  ed.  431;  Metropolitan  Nat.  Bank  v. 

St.  Louis  Dispatch  Co.  149  U.  S.  436,  37 

L.  ed.  799,  13  Sup.  Ct.  Rep.  944;  Baker 

v.  Cummings,  169  U.  S.  189, 42  L.  ed.  711, 

18  Sup.  Ct.  Rep.  367. 
•38 


Mr.  Frederick  Baosmaii  submitted 
the  cause  for  appellee.  Messrs.  R.  P. 
Oldham  and  R.  C.  Goodale  were  on  the 
brief : 

The  receiver  (of  an  insolvent  national 
bank)  could  not  sell  the  collateral  in  his 
hands  without  obtaining  an  order  of  a 
court  of  competent  jurisdiction.  This 
order  must  fix  the  terms  of  sale. 

Turner  v.  Richardson,  180  U.  S.  87.  45 
L.  ed.  438,  21  Sup.  Ct.  Rep.  295;  Rich- 
ardson V.  Turner,  52  La.  Ann.  1613,  28 
So.  158;  Ellis  v.  Little,  27  Kan.  707,  41 
Am.  Rep.  434;  Tourtelot  v.  Booker,  — 
Tex.  Civ.  App.  — ,  160  S.  W.  293;  Bidwell 
V.  Rice,  19  Wash.  146,  52  Pac.  1019; 
Wallace  ▼.  Hood,  89  Fed.  11 ;  Re  Earl,  92 
Fed.  22. 

The  tideland  contracts  constituted  real 
estate  even  before  patent. 

State  ex  rel.  Trimble  v.  Superior  Ct. 
31  Wash.  445,  66  L.R.A.  897,  72  Pac.  89; 
State  ex  rel.  Wilson  v.  Grays  Harbor  & 
P.  S.  R.  Co.  60  Wash.  32,  110  Pac.  676; 
Book  V.  Thomas,  61  Wash.  607, 112  Pac. 
917;  Washington  Iron  Works  Co.  v. 
King  County,  20  Wash.  150, 64  Pac.  1004. 

While  the  seven  years'  tax  payment 
has  been  pleaded,  no  serious  argument 
can  be  made  that  Baker  could  come 
within  the  requirements  also  of  color  of 
title  and  good  faith. 

Seymour  v.  Dufur,  63  Wash.  646,  102 
Pac  756;  McDowell  v  Beckham,  72 
Wash.  224,  130  Pac.  350;  Petticrew  v. 
Greenshields,  61  Wash.  614,  112  Pac. 
749;  Deffeback  v.  Hawke,  115  U.  S.  392, 
29  L.  ed.  423,  6  Sup.  Ct  Rep.  95;  Lindt  v. 
Uihlein,  116  Iowa,  48,  89  N.  W.  214. 

Until  avowal  or  repudiation  by  the 
trustee,  laches  does  not  begin. 

Speidel  v.  Henrici,  120  U.  S.  377,  30 
L.  ed.  718,  7  Sup.  Ct.  Rep.  610;  Garfield 
County  V.  Renshaw.  22  L.R.A.(N.S.) 
216,  note.  Townsena  v.  Venderwerker, 
160  U.  S.  171,  40  L.  ed.  383, 16  Sup.  Ct. 
Rep.  268;  Hammond  v.  Hopkins,  143  U. 
S.  224,  36  L.  ed.  134,  12  Sup.  Ct  Rep. 
418;  Mclntire  v.  Pryor,  173  U.  S.  38,  43 
L.  ed.  606, 19  Sup.  Ct  Rep.  352;  Patter- 
son V.  Hewitt,  195  U.  S.  309,  49  L.  ed. 
214,  26  Sup.  Ct.  Rep.  35;  Robertson  v. 
Chapman,  152  U.  S.  673,  38  L.  ed.  592, 
14  Sup.  Ct  Rep.  741;  Hayward  t.  Eliot 
Nat  Bank,  96  U.  S.  611,  616,  24  L.  ed. 
866,  857;  Badger  v.  Badger,  2  Wall.  87, 
17  L.  ed.  836 ;  Hoy t  v.  Latham,  143  U.  S. 
653,  569,  36  L.  ed.  259,  266,  12  Sup.  Ct. 
Rep.  668 ;  Felix  v.  Patrick,  145  U.  S.  317, 
329,  36  L.  ed.  719,  725, 12  Sup.  Ct.  Rep. 
862;  Norris  v.  Haggin,  136  U.  S.  386,  34 
L.  ed.  424,  10  Sup.  Ct  Rep.  942;  New- 
man V.  Schwerin,  48  C.  C.  A.  742,  109 
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U.  S.  505,  32  L.  ed.  1005,  9  Sup.  Ct.  Rep. 
594;  Michond  v.  Qirod,  4  How.  503,  11 
L.  ed.  1076;  Oliver  v.  Piatt,  3  How.  333, 
11  L.  ed.  622;  Pence  ▼.  Langdon,  99  U. 
8.  578,  580,  25  L.  ed.  420,  421 ;  Seymour 
▼.  Freer,  8  Wall.  202,  19  L.  ed.  308; 
Anderson  v.  Northrop,  30  Fla.  612,  12 
So.  318;  Miles  v.  Wheeler,  43  IlL  123; 
Randall  v.  Errington,  10  Yes.  Jr.  427,  32 
Eng.  Reprint,  909,  8  Revised  Rep.  18; 
Wood  V.  Carpenter,  101  U.  S.  135,  25  L. 
ed.  807;  Bacon  v.  Rives,  106  U.  8.  99,  27 
L.  ed.  69,  1  Sup.  Ct.  Rep.  3. 

It  is  the  ignorance  or  knowledge  of  the 
succeeding  receiver,  and  not  of  the 
Comptroller,  that  decides  this  question. 
It  is  he  that  binds  the  estate.  First  Nat. 
Bank  v.  Colby,  21  Wall.  609,  22  L.  ed. 
687;  Scott  v.  Armstrong,  146  U.  8.  499, 
36  L.  ed.  1059,  13  Sup.  Ct  Rep.  148; 
Cockrill  V.  Abeles,  30  G.  C.  A.  223,  58 
U.  S.  App.  648,  86  Fed.  505;  Yardley  v. 
Clothier,  17  L.R.A.  462,  2  C.  C.  A.  349, 
3  U.  S.  App.  207,  51  Fed.  508;  Case  v. 
Terrell,  11  WaU.  199,  202,  20  L.  ed.  134, 
135 ;  Turner  v.  Richardson,  180  U.  8.  87, 
45  L.  ed.  438,  21  Sup.  Ct.  Rep.  295. 

The  doctrine  of  laches  is,  for  the  most 
part,  used  by  courts  only  in  doubtnl 
cases.  Against  proved  actual  fraud,  it  is 
only  a  bar  where  the  notoriety  of  avowal 
is  so  great  that  nonaction  amounts  to 
downright  acquiescence,  or  where  de- 
fendant has  spent  time  and  money  on 
property  openly  on  the  faith  of  such 
notoriety,  not  in  secret  ownership. 

Mclntire  v.  Pryor,  173  U.  8.  38,  54, 
43  L.  ed.  606,  612,  19  Sup.  Ct.  Rep.  352; 
Michoud  V.  Girod,  4  How.  503,  11  L.  ed. 
1076;  Saxlehner  v.  Eisner  A  M.  Co.  179 
U.  S.  19,  45  L.  ed.  60,  21  Sup.  Ct.  Rep. 
7;  Stanwood  v.  Wishard,  134  Fed.  959; 
Wood  V.  Carpenter,  101  U.  S.  135,  25  L. 
ed.  807. 

There  are  no  prejudicial  changes  here. 

Saxlehner  v.  Eisner  Sc  M.  Co.  179  U. 
S.  19,  45  L.  ed.  60,  21  Sup.  Ct.  Rep.  7; 
Townsend  v.  Yanderwerker,  160  U.  S. 
171,  40  L.  ed.  383,  16  Sup.  Ct.  Rep.  258; 
Seymour  v.  Freer,  8  Wall.  202,  19  L.  ed. 
306;  Bacon  v.  Rives,  106  U.  S.  99,  27 
L.  ed.  69, 1  Sup.  Ct.  Rep.  3. 

Where  a  national  bank,  though  re- 
strained by  statute  not  to  acquire  real 
estate,  does  acquire  it,  it  is  good  against 
everybody  except  the  government. 

Union  Nat.  Bank  v.  Matthews,  98  U. 
8.  621,  25  L.  ed.  188. 

And  generally  the  doing  of  acts  pro- 
hibited by  the  National  Banking  Act  is, 
when  done,  good  nevertheless  until  at- 
tacked by  the  government  itself. 

Thompson  v.  St.  Nicholas  Nat.  Bank, 
146  U.  S.  240,  36  L.  ed«  956, 13  Sup.  Ct 
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Rep.  66;  Kerfoot  v.  Farmers'  ft  M.  Bank, 
218  U.  8.  281,  54  L.  ed.  1042,  31  Sup. 
Ct  Rep.  14. 

Nobody  but  the  government  could 
raise  an  objection  to  this  investmenti 
once  exercised. 

Thompson  v.  St.  Nicholas  Nat  Bank, 
146  U.  S.  240,  39  L.  ed.  956, 13  Sup.  Ct. 
Rep.  66;  Schuyler  Nat  Bank  v.  Gads- 
den, 191  U.  8.  451,  48  L.  ed.  258,  24  Sup. 
Ct  Rep.  129. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  John  W.  Schofield. 
88  receiver  of  the  Merchants'  National 
Bank  of  Seattle,  Washington,  insolvent 
since  1895,  against  Charles  H.  Baker,  re- 
ceiver of  the  bank  from  1895  to  1899, 
and  others,  seeking  a  decree  declaring 
the  defendants  to  be  holders  of  certain 
real  property  in  Seattle  in  trust  for  the 
plaintiff,  and  asking  a  conveyance  there- 
of to  the  plaintiff. 

The  property  in  controversy  is  block 
430  of  Seattle  tidelands,  a  tract  of  some 
12  acres,  and  the  leasehold  of  the  harbor 
area  lying  in  front  of  that  block.  In 
conformity  with  the  provisions  of  the 
state  law,  the  Merchants'  National  Bank 
had,  prior  to  its  failure,  made  appli- 
cation to  purchase  these  lands.  After 
the  failure  and  the  appointment  of 
Charles  H.  Baker,  receiver,  this  appli- 
cation was  accepted  by  the  State  Board 
of  Land  Commissioners,  and  upon  Janu- 
ary 12, 1897,  a  contract  was  entered  into 
between  the  state  of  Washington  and 
the  bank,  through  the  receiver,  by  which 
the  state  agreed  to  sell  and  the  bank  to 
purchase  block  430  of  Seattle  tidelands 
for  $1,488,  payable  in  ten  annual  in- 
stalments, subject  [116]  to  all  liens 
for  filling,  and  all  taxes  and  assessments 
that  might  be  levied  or  assessed  on  the 
land,  and  with  a  forfeiture  clause  in 
case  the  bank  should  fail  to  pay  any  of 
the  amounts,  either  principid,  interest, 
taxes,  or  assessments,  when  the  same 
should  become  due  and  for  six  months 
thereafter.  Permission  to  make  this  con- 
tract was  obtained  by  the  receiver  from 
the  Comptroller  of  the  Currency,  and 
thereafter  partial  payments  were  made 
upon  the  contract. 

Upon  October  6, 1897,  by  order  of  the 
United  States  circuit  court,  upon  the  re- 
ceiver's petition  to  that  effect,  he  was 
authorized  to  sell  at  private  sale  certain 
doubtful  personal  assets  of  the  defunct 
bank,  and  thereafter.  Baker,  as  receiver, 
assigned  to  S.  Q.  Simpson  the  contract 
above  mentioned  for  the  consideration  of 
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$198.30,  the  transfer  being  approved  by 
the  Commissioner  of  Public  Lands. 

The  assignment  authorized  the  state  of 
Washington  to  receive  from  Simpson,  or 
his  assigns,  the  performance  of  all  cove- 
nants and  agreements  specified  in  the 
eontract  to  be  performed  by  the  bank, 
and  upon  such  performance  to  execute 
to  him  a  patent  for  such  tide  land.  By 
virtue  of  the  ownership  by  Simpson  of 
the  contract  to  purchase  the  tidelands 
block  No.  430,  he  became  entitled,  under 
the  laws  of  the  state  of  Washington,  to 
the  preference  right  to  lease  certain 
harbor  area  adjacent  and  appurtenant 
to  block  No.  430.  Upon  the  purchase  by 
Simpson  of  the  contract  to  purchase  the 
tidelands,  there  was  issued  to  him  by  the 
state  of  Washington  a  certain  lease, 
designated  "harbor  lease  No.  181,"  cover- 
ing the  harbor  area  appurtenant  to  the 
block. 

In  March,  1899,  the  contract  between 
the  bank  and  the  state  of  Washington 
for  the  purchase  of  block  No.  *430,  to- 
gether with  the  harbor  lease  was  trans- 
ferred by  Simpson  to  Baker  in  his 
personal  capacity,  the  record  title  con- 
tinuing in  the  name  of  Simpson.  On 
August  11, 1905,  Simpson,  acting  for  and 
on  behalf  of  Baker,  assigned  the 
[117]  contract  for  the  purchase  of 
block  No.  430,  together  with  harbor 
lease  No.  181,  to  one  Norton,  the  con- 
sideration named  being  $1.  This  as- 
signment contained  the  same  authoriza- 
tion as  to  the  patent  to  be  issued  by  the 
state  as  was  contained  in  the  assign- 
ment to  Simpson.  On  October  16,  1906, 
the  state  of  Washington  issued  to  Norton 
a  patent  covering  block  No.  430,  with  the 
exception  of  a  strip  of  land,  30  feet  wide, 
which  had  been  granted  to  a  railroad 
company.  In  August,  1907,  there  was 
organized  under  the  laws  of  the  state  of 
Washington  the  Seattle  Water  Front 
Realty  Company.  Upon  incorporation 
of  this  company,  Norton  conveyed  to  it 
block  No.  430,  together  with  harbor  lease 
No.  181,  in  payment  for  the  issue  of  its 
capital  stock  of  $250,000.  About  95  per 
cent  of  the  stock  was  issued  to  Baker,  or 
to  others,  who  held  for  him. 

In  April,  1899,  and  a  month  after  re- 
ceiving the  assignment  from  Simpson, 
Baker  resigned  as  receiver;  whereupon 
A.  W.  Frater  was  appointed  receiver. 
On  February  12,  1913,  Frater  resigned, 
and  the  present  plaintiff  was  appointed 
receiver  in  his  stead,  and  this  suit  was 
immediately  begun. 

Under  this  state  of  facts,  the  district 
court  entered  a  decree  adjudging  that  the 
assignment  by  Baker  U>  Simpsoii  was 
•»0 


fraudulent,  and  was  made  for  the  sole 
use  and  benefit  of  Baker,  and  that  the 
assignment  of  the  contract  to  the  defend- 
ant Norton  by  Simpson,  and  the  con- 
veyance of  Norton  to  the  Seattle  Water 
Front  Realty  Company,  were  null  and 
void.  The  decree  provided  that  the 
Realty  Company  should  execute  and  de- 
liver to  the  clerk  of  the  court  below,  for 
the  benefit  of  the  plaintiff,  as  receiver,  a 
deed  covering  its  interest  in  block  No. 
430  and  the  assignment  of  harbor  lease 
No.  181,  and  the  receiver  was  directed  to 
pay  to  the  clerk  of  the  court,  for  the 
Realty  Company,  the  sum  of  $10,977.13, 
being  the  amount  of  the  payment,  with 
interest,  made  by  the  defendants  to  the 
state  of  [118]  Washington  under  the 
contract  for  the  purchase  of  block  No. 
430,  and  upon  the  harbor  lease,  and  for 
taxes.  212  Fed.  504.  Upon  appeal,  this 
decree  was  affirmed  by  the  circuit  court 
of  appeals  for  the  ninth  circuit.  136  C. 
C.  A.  320,  221  Fed.  322. 

Both  the  district  court  and  the  circuit 
court  of  appeals  found  that  the  sale 
from  Baker  to  Simpson  was  only 
colorable,  and  that  Simpson  purchased 
the  property  for  Baker.  Our  considera- 
tion of  the  evidence  must  be  governed  by 
the  well-settled  rule  in  this  court  that, 
when  two  courts  have  reached  the  same 
conclusion  on  a  question  of  fact,  their 
finding  will  not  be  disturbed  unless  it  is 
clear  that  their  conclusion  was  errone- 
ous. Stuart  V.  Hayden,  1G9  U.  S.  1,  14, 
42  L.  ed.  639,  643, 18  Sup.  Ct.  Rep.  274 ; 
Baker  v.  Cummings,  169  U.  S.  189,  198, 
42  L.  ed.  711,  716,  18  Sup.  Ct.  Rep.  367; 
Towson  V.  Moore,  173  U.  S.  17,  24,  43 
L.  ed.  597,  600,  19  Sup.  Ct.  Rep.  332; 
Hy-Yu-Tse-Mil-Kin  v.  Smith,  194  U.  S. 
401,  412,  48  L.  ed.  1039,  1045,  24  Sup. 
Ct.  Rep.  676;  Dun  v.  Lumbermen's  Credit 
Asso.  209  U.  S.  20,  23,  52  L.  ed.  663,  665, 
28  Sup.  Ct.  Rep.  335,  14  Ann.  Cas.  501; 
Texas  Sc  P.  R.  Co.  v.  Railroad  Commis- 
sion, 232  U.  S.  338,  339,  58  L.  ed.  630,  34 
Sup.  Ct.  Rep.  438;  Washin<rton  Securi- 
ties Co.  V.  United  States,  234  U.  S.  76, 
78,  58  L.  ed.  1220, 1222,  34  Sup.  Ct.  Rep. 
725;  Gilson  v.  United  States,  234  U.  S. 
380,  383,  58  L.  ed.  1361,  1362,  34  Sup. 
Ct.  Rep.  778.  The  concurrent  decisions 
of  the  courts  upon  the  establishment  of 
a  trust  is  a  question  of  fact,  which  will 
be  followed  unless  shown  to  be  clearly 
erroneous.  Brainard  v.  Buck,  184  U.  S. 
99,  46  L.  ed.  449,  22  Sup.  Ct.  Rep.  458. 

The  various  defenses  urged  in  the 
court  below  and  involved  in  the  points 
argued  in  this  court  for  the  appellants 
must  be  considered,  in  view  of  this  flnd- 
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ing  of  fact  as  to  the  nature  of  the  trans- 
fer of  Baker,  as  receiver,  to  Simpson. 

That  the  secret  arrangement  between 
Baker  and  Simpson  was  fraudulent  and 
a  gross  breach  of  the  receiver's  duty  is 
too  plain  to  require  detailed  considera- 
tion. Michoud  V.  Girod|  4  How.  603,  555, 
11  L.  ed.  1076, 1099  j  Magruder  v.  Drury, 
235  U.  S.  106, 119,  59  L.  ed.  151, 156,  35 
Sup.  Ct.  Rep.  77. 

It  is  urged  that  the  contract  of  pur- 
chase was  ultra  vires  the  corporate  pow- 
ers of  the  bank.  The  court  of  appeals, 
in  deciding  this  point,  referred  to  the 
decisions  of  this  court  which  have  held 
that  objections  to  the  passing  of  title  in 
[110]  conveyances  to  national  banks, 
although  made  in  excess  of  any  legal 
authority  given  the  bank  by  the  law, 
can  only  be  made  by  the  government  in 
a  direct  proceeding,  and  will  not  de- 
feat the  vesting  of  the  title  in  the  bank 
when  it  takes  a  conveyance  in  good 
faith,  for  a  valuable  consideration. 
Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
621,  25  L.  ed.  18d;  National  Bank  v. 
Whitney,  103  U.  S.  99,  26  L.  ed.  443; 
Reynolds  v.  First  Nat.  Bank,  112  U. 
S.  405,  28  L.  ed.  733,  5  Sup.  Ct.  Rep.  213; 
Thompson  v.  St.  Nicholas  Nat.  Bank, 
146  U.  S.  240,  36  L.  ed.  956, 13  Sup.  Ct. 
Rep.  66;  Schuyler  Nat.  Bank  v.  Gktasden, 
191  U.  S.  451,  48  L.  ed.  258,  24  Sup.  Ct. 
Rep.  129. 

But,  without  questioning  the  correct- 
ness of  this  conclusion,  we  are  of  opinion 
that  the  authority  of  the  bank  to  make 
this  purchase,  or  of  the  Comptroller  to 
approve  of  it,  or  of  the  court  to  order  the 
sale  of  this  asset  upon  the  petition  of 
Baker,  as  receiver,  need  not  necessarily 
be  considered  in  determining  the  right  to 
recover  in  this  proceeding. 

Upon  the  plainest  principles  govern- 
ing the  relation  of  the  parties  here,  in 
view  of  the  finding  that  there  was  a 
secret  trust  in  Baker's  favor  in  the  trans- 
fer to  Simpson,  Baker  could  not  be  heard 
to  question  the  authority  by  which  he 
acquired  the  property  ostensibly  for  the 
benefit  of  his  trust,  but  in  reality  for 
himself,  in  breach  of  his  trust.  To  sanc- 
tion this  would  be  to  permit  Baker  to 
take  advantage  ut  his  own  wrong.  It  is 
not  for  him  to  say  that  he  can  acquire 
title  in  fraud  of  his  trust  because  the 
bank  could  not  legally  acquire  it,  or  the 
Comptroller  approve  or  the  court  au- 
thorize, its  sale.  As  the  facts  are  found. 
Baker  assumed  to  act  upon  the  under- 
standing that  the  bank  owned  the  con- 
tract of  purchase,  and  under  an  order 
invoked  by  him,  he  undertook  to  sell  it 
for  the  benefit  of  the  trust,  but  in  reality 
•1  Ii.  ed. 


conveyed  it  to  one  who  secretly  held  it 
for  him.  Under  such  circumstances,  the 
trustee  can  take  nothing  by  his  wrong- 
ful act,  and  can  be  compelled  to  restore 
the  property  to  the  authorized  repre- 
sentative of  the  trust  estate. 

[1201  Plaintiff  relies  greatly  upon 
Case  V.  KeUy,  133  U.  S.  21,  33  L.  ed.  513, 
10  Sup.  Ct.  Rep.  216,  where  certain  of- 
ficers of  a  railroad  had  procured  con- 
veyances of  lands  intended  to  be  used  in 
the  construction  of  the  road,  and-  had 
taken  title  to  themselves  personally,  and 
the  railroad  was  seeking  to  recover  the 
lands,  although  forbidden  by  its  charter 
to  take  and  hold  title  to  such  lands.  In 
this  case,  Mr.  Justice  Miller,  speaking 
for  the  court,  said : 

''We  need  not  stop  here  to  inquire 
whether  this  company  can  hold  title  to 
lands,  which  it  is  impliedly  forbidden  to 
do  by  its  charter,  because  the  case  be- 
fore us  is  not  one  in  which  the  title  to 
the  lands  in  question  has  ever  been  vest- 
ed in  the  railroad  company,  or  attempt- 
ed to  be  so  vested.  The  railroad  com- 
pany is  plaintiff  in  this  action,  and  is 
seeking  to  obtain  the  title  to  such  lands. 
It  has  no  authority  by  the  statute  to  re- 
ceive such  title  and  to  own  such  lands, 
and  the  question  here  is  not  whether  the 
courts  would  deprive  it  of  such  lands  if 
th^  had  been  conveyed  to  it,  but  wheth- 
er they  will  aid  it  to  violate  the  law 
and  obtain  a  title  which  it  has  no  power 
to  hold.  We  think  the  questions  are  very 
different  ones,  and  that  while  a  court 
might  hesitate  to  declare  the  title  to 
lands  received  already,  and  in  the  pos- 
session and  ownership  of  the  company, 
void  on  the  principle  that  they  had  no 
authority  to  take  such  lands,  it  is  very 
clear  that  it  will  not  make  itself  the 
active  agent  in  behalf  of  the  company  in 
violating  the  law  and  enabling  the  com- 
pany to  do  that  which  the  law  forbids.*' 

But  the  present  case  is  not  so.  Here 
the  state  has  parted  with  its  title  and 
made  the  contract  to  convey  to  the  bank 
at  the  instance  of  the  receiver,  who  now 
seeks  to  hold  the  title  for  his  own  ben- 
efit, in  breach  of  his  trust. 

As  to  the  defense  of  laches,  both 
courts  below  found  that  the  facts  show 
entire  want  of  knowledge  on  the  part  of 
the  present  plaintiff  or  his  predecessor 
in  office  of  the  secret  arrangement  by 
which  Baker  acquired  the  title  to 
[121]  the  contract  of  purchase.  Until 
knowledge  of  this  fraudulent  trans- 
action, or  facts  equivalent  thereto,  was 
brought  home  to  those  authorized  to  act, 
there  could  be  no  laches  in  the  failure  to 
prosecute  the  suit. 
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Nor  do  we  find  merit  in  the  contention  in  bankruptcy  to  set  aside  a  conveyanee 

that  the  seven-year  Statute  of  Limita-  from  the  bankrupt  as  an  unlawful  pref- 

tions  (Rem.  Sc  Bal.  Code  [Wash.]  §  789)  erence,   and    remanded    the    case,   with 

in  favor  of  persons  in   the  actual   and  directions  to  enter  judgment  in  favor 

notorious    possession    of  lands,   under  of  the  complainant.    Dismissed  for  want 

claim  of  title  in   good   faith,   has   any  of  jurisdiction. 

application  here.    Under  the  facts  found  See  same  case  below,  147  C.  C.  A.  400, 

Baker  does  not  come  within   the   class  233  Fed.  514. 

^'JtSfi^i^Jn*!^"^™*"!^    h„t   Ji   «  Messrs.  H.  W.  O-MelTeny,  Al«Mid« 

en?S  to'^f  thaTweTJ'Bo'trrir  iS  Bri««-.   -d  E.«ui  Brown,  submitted 

the  decree  of  the  Circuit  Court  of  Ap-  **^«  ^^^^e  for  appeUants. 

peals,  and  it  is  affirmed.  Mr.  Jefferson  P.  Chandler  submitted 

the  cause  for  appellee.    Mr.  W.  T.  Ci  aig 

"~"""  was  on  the  brief. 


WILLIAM   R.    STAATS    COMPANY    and       Memorandum  opinion,  by  direction  of 

Title  Insurance  k  Trust  Company,  Appts.,  the  court,  by  Mr.  Justice  Day: 

^'  This  is  a  motion  to  dismiss  the  appeal 

SECURITY  TRUST  k  SAVINGS  BANK,  in  a  suit  brought  originally  in  the  United 

as  Trustee,  etc.  States  district  court  for  the  southern  dis- 

(See  S.  C.  Reporter's  ed.  121-124.)  ^"^^  ^^.  California  by  the  Security  Trust 
^  '^  ,  '  a  Savings  Bank,  as  trustee  m  bank- 
Appeal  —  from  circiilt  court  of  appeals  ruptcy  of  the  estate  of  Fielding  J. 
—  bankruptcy  case.  Stilson  Company,  against  William  R. 
No  appeal  can  be  taken  to  the  Fed-  Staats  Company  and  Title  Insurance  A 
eral  Supreme  Court  from  a  decree  of  a  cir-  Trust  Company,  the  complaint  all^^ing 
cuit  court  of  appeals  in  a  suit  by  a  trustee  that  the  Stilson  Company  was  adjudged 
!?,^?^!I^§*/y,,rflf.**'!  T®*KAr*Pi.f''Li'  *  bankrupt  on  October  24th,  1912;  that 
&  'sut  39^3  1  Miir  §  eot^to^t  ^^^  Stilson  Company  made  and  delivered 
aside  a  convevanc^  from  the'bankrupt  as  an  ^o  the  Title  Insurance  *  Trust  Company 
unlawful  preference,  since  the  passage  of  &  deed  of  trust  for  certain  realty,  situat- 
the  Act  of  January  28,  1916  (38  Stat,  at  ed  in  the  city  of  Los  Angeles,  to  secure 
L.  804,  chap.  22),  making  final  (except  for  an  indebtedness  in  the  sum  of  $3,870,  due 
a  possible  review  by  certiorari),  "the  judg-  by  the  Stilson  Company  to  the  Staats 
ments  and  decrees  of  the  circuit  courts  of  Company ;  that  the  effect  of  this  convey- 
appeals  in  all  proceedings  and  cases  arising  ^^  ^^3  ^  ^^^^^^  ^^^  gtaats  Company 
under  the  Bankruptcy  Act,  and  m  all  con-  .  »««^:„«  «  #«.^*t^-  r^^^^^^nfar^^  ^p  ;fo  ;•; 
troversies  arising  *in  such  proceedings  and  ^^^f^^^'^®  a  greater  percentage  of  its  m- 
«.o^  **  debtedness  than  other  creditors  ot  the 


cases. 


[For  other  cases,  see  Appesl  snd  Error,  III.  d,  same  class,  and  that  the  Conveyance  was 

2,  e,  In  Digest  Sop.  ct.  1908.]  made  with  a  view  to  giving  a  preference, 

TNo  608 1  ^  violation  of  the  Bankruptcy  Act,  and 
*-     '       '*  a  decree  was  prayed  declaring  the  con- 
Submitted  January  10, 1917.  Decided  March  ^^S^^®  Y^^^  *"?  ^^  ^^  ®?«^^-    .      . 

0  1917  The  suit  was  brought  by  authority  of 

§  60b  of  the  Bankruptcy  Act   of   1898 

APPEAL  from  the  United  States  Cir-  t?^, ®,*?i-  *J  h.^^^' ^^^^'   ^^'  P^^P' 

cuit  Court  of  Appeals  for  the  Ninth  ^tat.  1913,  §  9644].    On  issues  made,  the 

Circuit  to  review  a  decree  which  reversed  case  was  referred  to  a  special  master, 

a  decree  of  the  District  Court  for  the  "^^^  ^o»°^  the  conveyance  by  the  StOaon 

Southern  District  of  California,  dismiss-  Company  to  the  Title  Insurance  &  Trust 

ing  the  complaint  in  a  suit  by  a  trustee  Company  to  have  been  made  and  received 

— r as  security  for  an  indebtedness  in  the 

Note. — On    appellate    jurisdiction    of  sum  of  $3,870,  then  due  by  the  Stilson 

Federal    Supreme    Court    over    circuit  Company  to  the  Staats   Company,   and 

courts  of  appeals — see  notes  to  Bagley  that  the  same  was  an  unlawful  prefer- 

y.  General  Fire  Extinguisher  Co.  53  L.  ence  within  the  meaning  [123]  of  tiie 

ed.  U.  S.  605,  and  St.  Anthony  Church  Bankruptcy  Act.     Upon   exceptions  to 

y.  Pennsylvania  R.  Co.  59  L.  ed.  U.  S.  the  master's  report,  the  district  court 

1119.  overruled  some  exceptions  and  sustained 

On  appellate  jurisdiction  of  Federal  others,  and  dismissed  the  complaint.    An 

Supreme   Court   in   bankruptcy  cases —  a])peal  was  taken  to  the  circuit  court  of 

see  note  to  James  v.  Stone  &  Co.  57  L.  appeals  for  the  ninth  circuit,  which  court 

ed.  U.  8.  573.  reached  the  conclusion  that  the  convQ- 
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anoe  in  question  was  a  preference  with- 
in the  meaning  of  the  Bankruptcy  Act, 
reversed  the  decree  of  the  district  court, 
and  remanded  the  case  to  that  court  with 
directions  to  enter  a  judgment  in  favor 
of  the  complainant.  147  C.  C.  A.  400, 
233  Fed.  514.  Afterwards  an  appeal 
from  this  decree  of  the  circuit  court  of 
appeals  was  allowed  to  this  court. 

We  think  it  is  plain  that  this  appeal 
must  be  dismissed.  The  decree  of  the 
circuit  court  of  appeals  was  made  final 
by  the  Act  of  Congress  of  January  28, 
1915  (38  Stat,  at  L.  804,  chap.  22),  and 
the  only  right  of  review  in  this  court  is 
by  writ  of  certiorari.  This  act  provides : 
'^That  the  judgments  and  decrees  of  the 
circuit  courts  of  appeals  in  all  proceed- 
ings and  cases  arising  under  the  Bank- 
ruptcy Act  and  in  all  controversies  aris- 
ing in  such  proceedings  and  cases  shall 
be  final,  save  only  that  it  shall  be  compe- 
tent for  the  Supreme  Court  to  require 
by  certiorari,  upon  the  petition  of  any 
party  thereto,  that  the  proceeding,  case, 
or  controversy  be  certified  to  it  for  re- 
view and  determination,  with  the  same 
power  and  authority  as  if  taken  to  that 
court  by  appeal  or  writ  of  error;  but 
certiorari  shall  not  be  allowed  in  any 
such  proceeding,  case,  or  controversy  un- 
less the  petition  therefor  is  presented  to 
the  Supreme  Court  within  three  months 
from  the  date  of  such  judgment  or  de- 


fy 


cree. 

The  language  of  this  act  is  very 
comprehensive,  and  embraces  proceed- 
ings and  cases  arising  under  the  Bank- 
ruptcy Act  and  controversies  arising  in 
such  proceedings,  and  provides  that  the 
judgments  and  decrees  of  the  circuit 
court  of  appeals  in  such  controversies, 
proceedings,  and  cases  shall  be  final. 
The  case  now  under  consideration 
[124]  is  a  controversy  arising  in  a 
bankruptcy  proceeding.  Hewit  v.  Berlin 
Mach.  Works,  194  U.  S.  296,  48  L.  ed. 
986,  24  Sup.  Ct.  Rep.  690;  Coder  v.  Arts, 
213  U.  S.  223,  53  L.  ed.  772,  29  Sup.  Ct. 
Rep.  436,  16  Ann.  Cas.  1008;  Tefft,  W. 
A  Co.  V.  Munsuri,  222  U.  S.  114,  56  L.  ed. 
118,  32  Sup.  Ct.  Rep.  67;  Barnes  v. 
Pampel,  113  C.  C.  A.  81  (C.  C.  A.  6th  C.) 
192  Fed.  525. 

We  find  no  merit  in  the  contention 
that,  after  the  passage  of  the  Act  of 
1915,  appellate  proceedings  in  this  court 
in  such  suits  as  this  should  continue  to 
be  controlled  by  the  general  provisions  of 
the  Judicial  Code.  This  statute  mani- 
fested the  purpose  of  Congress  to  re- 
lieve this  court  from  the  necessity  of 
considering  cases  of  this  character,  ex- 
cept when  brought  here  by  writ  of 
61  li.  ed. 


oertiorarL  Central  Trust  Co.  v.  Lueders, 
239  U.  S.  11,  60  L.  ed.  119,  36  Sup.  Ct. 
Rep.  1;  Shattuck  v.  Title  Guaranty  & 
Surety  Co.  239  U.  S.  637,  60  L.  ed.  480, 
36  Sm>.  Ct.  Rep.  446. 

It  follows  that  the  motion  to  dismiss 
this  appeal  for  want  of  jurisdiction  must 
be  granted. 

Appeal  dismissed. 


HANS  BERG,  Prise  Master  in  Charge  of 
the  Prize  Ship  Appam,  and  L.  M.  von 
Schilling,  Vice  Consul  of  the  German  Em- 
pire, Appts.,  1 
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HANS  BERG,  Prize  Master  in  Charge  of 
the  Prize  Ship  Appam,  and  L.  M.  von 
Schilling,  Vice  Consul  of  the  German  Em- 
pire, Appts., 

V. 

HENRY    G.    HARRISON,    Master    of    the 
Steamship  Appam  (No.  722.) 

(See  S.  C.  Reporter's  ed.  124-156.) 

Neutrality  —  violation  —  making  neu- 
tral port  aaylain  for  prize. 

1.  The  neutrality  of  the  United  States, 

under  the  principles  of  international   law, 

was  violated  by  the  action  of  a  belligerent 

in  bringing  a  prize  captured  at  sea  into  a 

port  of  the  tfnited  States  under  a  prize 

crew,  for  the  purpose  of  laying  her  up  there 

indefinitely. 

[For  other  cases,  see  Neutrality,  IV.,  In  Di- 
gest Sup.  Ct  1008.] 

Neutrality  —  violation  *  making  neu- 
tral port  asylum  for  prize. 

2.  The  failure  of  the  United  States  to 
proclaim  that  its  ports  were  not  open  to 
the  reception  of  captured  prizes  does  not 
warrant  the  attempted  use  of  one  of  its 
ports  by  a  belligerent  as  a  place  in  which 
to  store  a  prize  indefinitely, — cspeeially 
where  no  means  of  taking  it  out  are  sliown 
except  by  augmentation  of  the  crew,  which 
would  be  a  clear  Tiolation  of  establiahinl 
rules  of  neutrality. 

[For  other  cases,  see  Neutrality,  IV.,  In  Di- 
gest Sup.  Ct.  1008.] 

Neutrality  *  ylolatlon  —  maklnj^  neu- 
tral port  asylum  for  prise  —  effect  of 
treaty. 

3.  The  bringing  of  a  prize  captured  at 

1  Reported  by  the  Ofiicial  Reporter  under 
the  title  of  "The  Steamship  Appam." 

Note. — As  to  prize  taken  in  violation 
of  neutrality — see  note  to  The  Star,  4  L. 
ed.  U.  S.  338; 

On  admiralty  jurisdiction — see  notes 
to  United  States  v.  Bevans,  4  L.  ed.  U. 
S.  404,  and  The  Thomas  Jefferson,  6  L. 
ed.  U.  S.  368. 
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hj  a  German  cniiser  into  a  neutral 
port  of  the  United  States  under  a  price 
crew,  for  the  purpose  of  lading  her  up  there 
indefinitely,  was  not  justified  by  the  pro- 
vision of  art.  19  of  the  Treaty  of  July  11, 
1799  (8  Stat,  at  L.  172),  with  Prussia,  that 
vessels  of  war,  public  and  private,  of  both 
parties,  shall  carry  freely  wheresoever  they 
please  the  vessels  and  effects  taken  from 
their  enemies,  witiiout  being  obliged  to  pay 
any  duties,  charges,  or  fees  to  officers  of 
admiralty,  of  the  customs,  or  any  others, 
and  that  such  prizes  shall  not  be  arrested, 
searched,  or  put  under  legal  process  when 
they  come  to  and  enter  the  ports  of  the 
other  party,  but  may  freely  be  carried  out 
again  hj  their  captors  to  the  places  ex- 
pressed in  their  commissions,  which  the  com- 
manding officer  of  such  vessel  shall  be 
obliged  to  show. 

[For  other  cases,  see  Neutrality,  IV.,  in  Digest 
Sop.  Ct  1908.] 

Admiralty  Jurisdiction  ~  TioUtloii  of 
neutrality  —  restitution. 

4.  The  admiralty  courts  of  the  United 
States  have  jurisdiction  to  order  restitution 
to  the  private  owners  of  a  vessel  and  cargo 
brought  into  a  port  of  the  United  States  by 
a  prize  crew  of  a  belligerent  nation,  for  the 
purpose  of  laying  her  up  there  indefinitely, 
in  violation  of  the  rights  of  the  United 
States  as  a  neutral. 
[For   other   cases,   see   Admin^lty,    209a-218; 

Prise  and  Capture,  246-256.  in  Digest  Sup. 

Ct.  1908.1 

Admiralty  Jurisdiction  ~  violation  of 
neutrality  —  restitution  —  pendency 
of  procecdinirs  In  foreign  prise  court. 

6.  Tlie  institution  in  a  prize  court  of 
the  captor  nation  of  proceedings  for  ttte  con- 
demnation as  a  prize  of  a  vessel  brought 
into  a  port  of  the  United  States  by  a  prize 
crew,  for  the  purpose  of  laying  her  up 
there  indefinitely,  cannot  oust  the  jurisdic- 
tion of  an  admiralty  court  of  the  United 
States  to  order  restitution  of  the  vessel  and 
cargo  to  the  private  owners  for  such  a 
vioUtion  of  the  rights  of  the  United  States 
as  a  neutral. 
[For   other   cases,    see    Admiralty,    209a-218; 

Prize  and  Capture,  246-266,  in  Digest  Sup. 

Ct.  1908.] 

[Nos.  650  and  722.] 

Argued  January  15  and  16,  1917.    Decided 

March  6,  1917. 

TWO  APPEALS  from  the  Digtrict 
-■•  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia  to  review 
decrees  for  the  restitution  to  the  private 
owners  of  a  vessel  and  cargo  brought  in- 
to a  port  of  the  United  States  in  viola- 
tion of  the  rights  of  the  United  States  as 
a  neutral.  Affirmed. 
See  same  case  below,  234  Fed.  389. 

The  facts  are  stated  in  the  opinion.      I 
•S4 


Mr.  Fradierick  W.  Tinhniann  argued 
the  cause,  and,  with  Messrs.  John  W. 
Clifton,  Norvin  R.  Lindheim,  Robert  M. 
Hughes,  and  Walter  S.  Penfield,  filed  a 
brief  for  appellants: 

An  actual  capture  of  the  Appam  by 
the  Moewe  and  submission  to  the  cap- 
ture by  the  officers  and  crew  of  the  Ap- 
pam is  shown  beyond  question  by  the 
pleadings  and  the  testimony. 

The  Alexander,  1  Gall.  532,  Fed.  Cas. 
No.  164,  8  Cranch,  169,  3  L.  ed.  524;  The 
Short  Staple  v.  United  States,  9  Cranch, 
55,  3  L.  ed.  655. 

There  was  no  abandonment  of  the 
prixe  by  the  eaptors. 

M'Donough  v.  Dannery,  3  Dall.  188, 
1  L.  ed.  563. 

The  capture  of  the  Appam  was  a  law- 
ful act  of  war,  and  vested  the  property 
in  the  ship  in  the  German  Empire,  as  be- 
tween the  parties  to  this  suit. 

Ibid.; 

The  Adventure,  8  Cranch,  221,  3  L.  ed. 
542;  The  Adeline,  9  Cranch,  244,  3  L.  ed. 
719;  The  Astrea,  1  Wheat.  125,  4  L.  ed. 
52;  The  Josef  a  Segunda,  5  Wheat.  338, 
5  L.  ed.  104;  The  Sally  Magee  (Fry  v. 
United  States)  3  Wall.  451,  18  L.  ed. 
197;  The  Nassau  (Harlan  v.  United 
States)  4  Wall.  634, 18  L.  ed.  413,  Blatchf. 
Pr.  Cas.  271,  Fed.  Cas.  No.  10,026; 
Stewart  v.  United  States,  1  Ct.  CI.  113; 
Manila  Prixe  Cases  (United  States  v. 
D^wey)  188  U.  S.  254,  47  L.  ed.  463,  23 
Sup.  Ct.  Rep.  415;  11  Westlake,  Inter- 
national Law,  2d  ed.  p.  309;  Wheaton, 
Maritime  Captures  ft  Prizes,  259;  Dipl. 
Corr.  Dept.  of  State,  European  War,  No. 
2,  p.  140;  Hudson  v.  Guestier,  4  Cranch, 
293,  2  L.  ed.  625. 

Jurisdiction  of  prize  cases  is  vested  ex- 
clusively in  the  courts  of  the  captor 
government. 

1  Am.  State  Papers,  660;  The  Alerta 
V.  Moran,  9  Cranch,  359,  3  L.  ed.  758; 
L'Invincible,  1  Wheat.  238,  4  L.  ed.  80; 
The  Divina  Pastora,  4  Wheat.  52,  4  L. 
ed.  512;  The  Estrella,  4  Wheat.  298,  4  L. 
ed.  574;  Jecker  v.  Montgomery,  13  How. 
498,  14  L.  ed.  240. 

It  is  not  essential  to  the  jurisdiction 
of  the  courts  of  the  captor  country  that 
the  prize  be  brought  into  one  of  its  ports. 

Hudson  V.  Guestier,  4  Cranch,  293,  2 
L.  ed.  625 ;  Jecker  v.  Montgomery,  supra. 

The  courts  of  a  neutral  country,  as  to 
a  vessel  within  their  jurisdiction,  may 
inquire  whether  it  is  held  as  a  prize  of 
war  or  whether  her  taking  was  a  viola- 
tion of  the  neutrality  of  their  country. 

The  Alerta  v.  Moran,  9  Cranch,  359, 
3  L.  ed.  758;  Glass  v.  Betsey,  3  Dall.  6, 

143  U.  8. 
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1  L.  ed.  485;  The  Invineible,  2  GalL  29, 
Fed.  Cas.  No.  7,054,  1  Wheat.  238,  4  L. 
ed.  80. 

Bringing  the  Appam  into  our  waters 
did  not  authorize  restitution  to  the  or- 
iginal British  owners. 

4  Jefferson's  Works,  Washington  ed.  p. 
78;  1  Am.  State  Papers,  21;  Talbot  v. 
Janson,  3  Dall.  133,  1  L.  ed.  540:  The 
Alerta  v.  Moran,  9  Cranch,  359,  3  L.  ed. 
758;  L'ln vincible,  1  Wheat.  238,  4  L.  ed. 
80;  The  Divina  Pastora,  4  Wheat.  52,  4 
L.  ed.  512;  The  Estrella,  4  Wheat.  298, 

4  L.  ed.  574;  The  Nuestra  Seiiora  de  la 
Caridad,  4  Wheat.  497,  4  L.  ed.  624;  La 
Amistad  de  Rues,  5  Wheat.  385,  5  L.  ed. 
115;  La  Conception,  6  Wheat.  235,  5 
L.  ed.  249;  The  Santissima  Trinidad,  7 
Wheat.  283,  5  L.  ed.  454;  The  Gran  Para, 
7  Wheat.  471,  5  L.  ed.  501;  The  Santa 
Maria,  7  Wheat.  490,  5  L.  ed.  505;  The 
Monte  Allegre,  7  Wheat.  520,  5  L.  ed. 
513;  The  Anne,  3  Wheat.  435,  4  L.  ed. 
428;  The  Sir  William  Peel,  5  Wall.  517, 
18  L.  ed.  062;  The  Adela,  6  Wall.  266, 
18  L.  ed.  821;  The  Florida,  101  U.  S.  37, 
25  L.  ed.  898;  Reg.  v.  The  Chesapeake, 

5  N.  S.  797;  Williams  v.  Armroyd,  7 
Cranch,  423,  3  L.  ed.  392 ;  Briggs  v.  The 
Upper  Cedar  Point,  11  Allen,  157;  The 
Josefa  Segunda,  5  Wheat.  338,  5  L.  ed. 
104;  Salderondo  v.  The  Nostra  Senora 
del  Camino,  Bee,  43,  Fed.  Cas.  No.  12,- 
247;  Reid  v.  The  Vere,  Bee,  66,  Fed.  Cas. 
No.  11,670;  Fenwick,  Neutrality  Laws 
of  U.  S.  p.  90;  Wheaton,  International 
Law,  p.  479,  §  388;  Upton  Nations. 

The  Appam  is  a  public  ship  of  the 
German  Empire,  and  is  entitled  to  all 
the  rights  and  immunities  of  such  a  ship. 

Hall,  International  Law,  5th  ed.  161; 
Dipl.  Corr.  Dept.  of  State,  European 
War,  No.  2,  pp.  18,  19 ;  The  Exchange  v. 
M'Faddon,  7  Cranch,  116,  3  L.  ed.  287; 
Briggs  V.  The  Upper  Cedar  Point,  U 
Allen,  157;  The  Parlement  Beige,  L.  It.  5 
Prob.  Div.  197,  42  L.  T.  N.  S.  273,  28 
Week.  Rep.  642,  4  Asp.  Mar.  L.  Cas. 
234;  7  Dipl.  Corr.  of  U.  S.  288;  3  Whart. 
Dipl.  Corr.  of  Am.  Revolution,  433;. 
7  Moore,  International  Law  Dig.  p.  982; 
1  Am.  State  Papers,  Foreign  Relations, 
176;  4  Jefferson's  Works,  Washington 
ed.  65;  6  Jefferson's  Works,  Monticello 
ed.  p.  414;  7  Ops.  Atty.  Gen.  122;  Sem- 
mes,  Service  Afloat,  663,  741,  743. 

The  prize  master  was  authorized  by 
the  treaty  existing  between  the  United 
States  and  Germany  to  bring  his  prize 
into  our  port. 

The  Alexander,  8  Cranch,  169,  3  L.  ed. 
524;  The  Eleanor,  2  Wheat.  345,  4  L.  ed. 
257;  The  Felicity,  2  Dodson,  Adm.  281,  s. 
e.  2  Roscoe,  Prize  Cas.  233 ;  7  Franklin's 
•1  li.  ed. 


Works,  Bigelow  ed.  397;  2  Dipl.  Corr. 
of  U.  S.  196,  276,  304;  7  Dipl.  Corr.  of 
U.  S.  294,  362,  364;  6  Stat,  at  L.  61, 
chap.  18;  1  Sparks,  Dipl.  Corr.  of  Am. 
Revolution,  361;  2  Jefferson's  Works, 
Washington  ed.  p.  13;  2  Vattel,  Nations 
chap.  17,  §  287;  Hauenstein  v.  Lynham, 
100  U.  S.  483,  25  L.  ed.  628;  Tucker  v. 
Alexandroff,  183  U.  S.  424,  46  L.  ed.  264, 
22  Sup.  Ct.  Rep.  195;  Senate  Reports, 
63,  29th  Cong.  2d.  Sess.  p.  5;  1  Am.  State 
Papers,  Foreign  Relations,  140;  6  Jef- 
ferson's Works,  Ford  ed.  223,  329,  351, 
370,  383,  423,  444;  1  Richardson,  Mes- 
sages of  Presidents,  139;  Salderondo  v. 
The  Nostra  Senora  del  Camino,  Bee,  43, 
Fed.  Cas.  No.  12,247;  Reid  v.  The  Vere, 
Bee,  66,  Fed.  Cas.  No.  11,670 ;  3  Wharton, 
International  Law  Dig.  527;  8  John 
Adam's  Works  Charles  Francis  Adams 
ed.  183,  191, 193 ;  2  Wharton,  Dip.  Corr. 
of  Revolution,  322,  472;  2  Sparks,  Dipl. 
Corr.  of  Am.  Revolution,  88;  9  Writings 
of  Washington,  Sparks  ed.  182,  183;  5 
Hamilton's  Works,  Lodge  ed.  113;  Dipl. 
Corr.  Dept.  of  Stat^  European  War,  No. 
3,  pp.  341  et  seq.  Foreign  Relations  of 
U.  S.  (1870)  pp.  194,  216,  217,  (1871) 
pp.  403,  407,  (1883)  p.  369,  (1885)  p. 
444,  (1887)  p.  370,  (1896)  p.  192;  Nie- 
meyer,  Urkundbuoh  zum  Seekriegsrecht, 
pt.  2,  vol.  1,  p.  22,  s.  c;  Huberich  & 
King's  German  Prize  Code,  p.  XXIII; 
Dipl.  Corr.  Dept.  of  State,  European 
War,  No.  1,  p.  77;  Dipl.  Corr.  Dept.  of 
State,  European  War,  No.  2  pp.  185-189 ; 
Disconto  Gesellschaft  v.  Umbreit,  208 
U.  S.  570,  52  L.  ed.  625,  28  Sup.  Ct.  Rep. 
337;  Terlinden  v.  Ames,  184  U.  S.  270, 
46  L.  ed.  534,  22  Sup.  Ct.  Rep.  484,  12 
Am.  Crim.  Rep.  424. 

The  municipal  law  of  the  United 
States  is  in  accord  with  international 
law  as  it  has  been  declared  by  this  court. 

Fenwick,  Neutrality  Laws  of  U.  S., 
chap.  2,  p.  26;  1  Am.  State  Papers,  140. 

The  neutrality  proclamations  of  the 
United  States  are  in  accord  with  its  mu- 
nicipal law  and  with  general  internation- 
al law.  Having  failed  to  interdict  the 
entrance  of  prizes  into  our  ports,  per- 
mission to  enter  must  be  assumed. 

Bernard,  Neutrality  of  Ghreat  Britain 
during  the  Am.  Civil  War,  London,  1870, 
pp.  133,  145  et  seq.;  7  Ops.  Atty.  Gen. 
122;  7  Moore,  International  Law  Dig. 
982;  2  Twiss,  Nations,  2d.  ed.  pp.  453, 
454;  Hall,  International  Law,  5th  ed.  p. 
618;  Halleck.  International  Law,  1st  ed. 
p.  523;  3  Calvo;  Le  Droit  International 
Theorique  et  Pratique,  3d  ed.  1880  p. 
498;  The  Exchange  v.  M'Faddon,  7 
Cranch.  116,  3  L.  ed.  287;  2  Moore  In- 
ternational Law  Dig.  pp.  578,  579. 
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The  questions  at  issue  are  not  affected  ed.  bk.  1,  §  2875 ;  Walker,  International 

by  the  provisions  of  the  Hague  conven-  Law,  p.  152;  Desty,  Fed.  Proc.  9th  ed. 

tion.  p.  299;  2  Wheat.  21,  Appx.,  4  L.  ed.  287. 

2  Scott,  Hague  Peace  Conferences  of  The  appellees  have  failed  to  realize 

1899  and  1907,  pp.  507,  517,  519;  Scott,  that  "infra  praesidia''  applies  not  only  to 

Texts    of    Peace    Conferences    at    the  a  home  port  of  the  captor  country,  but 

Hague,  1899  and  1907,  Introduction,  pp.  also  to  a  neutral  port.    It  refers  not  to 

IX.,    X.,    XIX. ;    Dipl.    Corr.    Dept.    of  bringing  a  vessel  into  the  jurisdiction  of 

State,  European  War,  No.  2,  p.  140;  7  the  captor  country,  but  into  a  place  of 

Moore,  International  Law  Dig.  p.  982;  2  safety. 

Twiss,    Nations,   2d   ed.   pp.   453,   454;  Hudson  v.  Guestier,  4  Cranch.  293,  2 

Wheaton,  International  Law,  5th  Eng.  L.  ed.  625;  Wheaton,  International  Law, 

ed.  1916,  p.  695;  1  Hautefeuille,  Nations  5th  ed.  p.  594;  2  Halleck,  International 

Neutres,  pp.  351,  352;  Halleck,  Inter-  Law,  p.  436;  Rose  v.  Himely,  Bee,  313, 

national  Law,  1st  ed.  p.  523;  3  Calvo,  Fed.  Cas.  No.  12,045;  Moodie  v.  The  Am- 

Le    Droit    International    Theorique    et  ity.  Bee,  89,  Fed.  Cas.  No.  9,741 ;  Wheat- 

Prati<|ue,  3d  ed.  1880,  p.  498;   Upton,  on.   International   Law,  Dana  ed.  477; 

Maritime  Warfare  &  Prize,  p.  234.  Lawrence,   Principles    of    International 

Messrs.  John  W.   Clifton,  Frederick  ^Zf  ^?'         x,     •  •                 *         .  i.^ 

W.  Lehmann,  Norvin  R.  Lindheim,  and  ^^^  J^^  P^s^^^^V^i*?*?  i%«?*  »^^?^^* 

Walter  S.  Penfield  filed  a  separate  brief  <>'  ^/^'^  ?  ^^^V^f  ?^  ^^^^a'    ?  ^% *  ^""^^^J" 

for  appellants  •  ^'  ^^^  invented  in  order  to  do  equity 

Where  there  has  been  no  breach  of  ^^""^^  ^^^  property  of  one  citizen,  lost 

neutrality  inherent  in  the  capture,  there  f^^5!"8:h  an  act  of  war,  is  found  again 

can  be  no  restitution.  ^""^^^  ^»?^8  ^^,  ^»  ^T^  8^*^«-  ^ 

The  Estrella,  4  Wheat.  298,  309,  4  L.  ^  Bouvier  s.  Law  Diet  p.  2643. 

ed.  574,  577;  2  Halleck,  International  ,  The  appellees  cannot  find  the  necessity 

Law  D  426  condemnation  because  of  this  ancient 

The 'possibility  of  recapture  is  not  a  f?^«'f«  ^^  i«  ^^  the  discretion  of  each  na- 

legal    doctrine,    but    as    the    Supreme  *^^"  V"  ^^  "^^^^  t  P^^^'fi^'^'^K  f '  ''^'' 

St  termed  it  in  The  Adventure,  8  recaptured  property,  whether  before  or 

Cranch,  221,  226,  3  L.  ed.  542,  543,  it  after  condemnation.     _.__„,    ^ 

was  a  mere  spes  recuperandi.  ^^^^^.^y^  Nations,  p.  ^;  2  Halleck,  In- 

Upon  the  capture,  the  captors  acquire  ternational  Law,  P.  538. 

such  a  right  as  no  neutral  nation  could  ^e  are  not  at  liberty  to  ascnbe  a 

justly  impugn  or  destroy.  meaning  to-the  terms  of  a  treaty  which 

M'Donough  V.  Dannery,  3  Dall.  188,  ^^^^^  frustrate  the  known  and  proved 

198,  1  L.  ed.  563,  568.  purpose  of  the  instrument,  unless  the 

Li  the  case  of  Booth  v.  UEsperanza,  ^<>'^«  ^«^.,^^  5^«  instrument  are  such 

Bee,  92,  Fed.  Cas.  No.  1,647,  a  case  of  5»  *<>  P^™^^  f  °^  ^*^^'  construction, 

salvage    where   a    captured   prize   was  Whoever  asserts  a   construction  which 

brought  into  our  port,  the  court  held  ^^^^  produce  such  a  result  must  show 

that,  after  the  payment  of  salvage,  the  ?<>*  T?il\^?*  '^  ''  *  P^'"'^^^  construe 

residue  must  be  paid  to  the  captoJs  and  tion,  but  that  is  a  necessary  construction, 

not  to  the  original  owner.  «^^  ^^  ^^^p^.*^''  i^oTToni  qq  t 
Even  where  the  rights  of  individual  .^^?^Tn  q  ^'^^?  P  \t'  ^r^f  ^ 
captors  intervene  after  condemnation,  S^Jf' >,^  ^^l'  ^^p  ^^P*  5?f;  No  J  T^T' 
their  title  relates  back  to  the  date  of  the  ^^^  ^"^^^^^  ^««'  ®^'  ^«^-  ^^«-  N^'  ^'^^ 
capture.  Mr.  Frederic  B.  Oondert  argued  the 
Williams  ▼.  Armroyd,  7  Cranch,  423,  cause,  and,  with  Messrs.  Howard  Thayer 
433,  3  L.  ed.  392,  395;  Manila  Prize  Kingsbury,  James  K.  Symmers,  Herbert 
Cases  (United  States  ▼.  Dewey)  188  U.  Barry,  Floyd  Hughes,  and  Ralph  James 
S.  254,  47  L.  ed.  463,  23  Sup.  Ct.  Rep.  M.  Bullowa,  filed  a  brief  for  appellees: 
415;  Hall,  International  Law,  5th  ed.  It  is  the  general  rule  of  international 
p.  618;  2  Westlake,  International  Law,  law  that  prizes  may  not  be  sequestered 
p.  242;  Wheaton,  International  Law,  8th  in  a  neutral  port  pending  condemnation 
ed.  p.  480;  Tiverton,  Principles  k  Prac-  proceedings  in  the  courts  of  the  captor's 
tice  of  Prize  Law,  pp.  22,  23;  Wheaton,  country.  Unless  expressly  excluded, 
Captures,  p.  264;  2  Hautefeuille,  Nations  prizes  may  seek  temporary  shelter  in  a 
Neutres,  p.  310;  3  Fillimore,  Inter-  neutral  port,  but  not  permanent  or  in- 
national    Law,     §§     380.     404;     Davis,  definite  asylum. 

Elements  of  International  Law,  3d  ed.  p.  Naval  War  College,  International  Law 

362;  4  Calvo,  Le  Droit  International,  3d  Situations,  1908,  pp.  54,  70,  73;  5  Wheat. 
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62-58,  Appx.,  5  L.  ed.  14G-148 ;  2  Pistoye 
&  Duverdy,  Traite  des  prises  Maritimes, 
pp.  449,  452;  The  Josefa  Segunda,  5 
Wheat.  349,  5  L.  ed.  106,  note;  The 
Flad  Oyen,  1  C.  Rob.  135;  The  Hen- 
rick,  4  C.  Rob.  43;  The  Polka,  Spinks, 
£ccl.  &  Adm.  447;  W'heaton,  Capture, 
1815  pp.  262,  263;  Dana's  *note  to 
Wheaton,  International  Law  (1866) ; 
Wheaton,  International  Law,  8th  Am. 
ed.  §  391;  Hall,  International  Law,  5th 
ed.  p.  618;  Westlake,  International  Law, 
pt.  2,  p.  215;  Risley,  War,  p.  176;  Ameri- 
can Journal  of  International  Law,  Jan. 
1916,  pp.  104-112;  International  Law,  § 
778;  Bernard,  History  of  British  Neu- 
trality, pp.  137-141;  Bluntschli,  Inter- 
national Law,  §  778,  note. 

The  provisions  of  articles  21  and  22  of 
Convention  XIII.  of  the  Hague  Confer- 
ence of  1907  are  declaratory  of  the  ex- 
isting law  of  nations.  The  express  re- 
fusal of  the  United  States  to  accede  to 
article  23  was  notice  to  the  world  that 
this  country  would  not  allow  the  seques- 
tration of  prizes  in  our  ports. 

Scott,  Peace  Conferences,  1899-1907, 
vol.  1,  pp.  622,  644,  vol.  2,  pp.  237,  238, 
240,  242,  523;  Scott  Hague  Conventions 
&  Declarations,  208,  219;  Stewart's  Case, 
1  Ct.  CI.  113;  The  Vrow  Anna  Catharina, 
5  C.  Rob.  15;  Moore.  International  Law 
Dig.  vol.  1,  366,  vol  7,  937;  Hershey,  In- 
ternational Law  &  Diplomacy  of  Russo- 
Japanese  War,  pp.  258-263;  American 
Journal  of  International  Law,  Oct.  1916, 
p.  818;  Journal  of  International  Law, 
July,  1908;  1  Stockton  International 
Law  (1914) ;  pp.  400.  401,  408,  2  Oppen- 
heim,  International  Law,  pp.  395,  397. 

The  history  of  the  United  States  neu- 
trality laws  and  the  circumstances  at- 
tending their  origin  clearly  indicate  that 
both  the  policy  and  the  law  of  the  United 
States  prohibit  the  use  of  American 
ports  as  a  depnot  for  spoils,  by  the  safe- 
keeping therein  of  foreign  belligerent 
prizes. 

Glass  V.  The  Betsey,  3  Dall.  6^  1  L.  ed. 
485;  Gray  v.  United  States,  21  Ct.  CI. 
340;  4  Moore,  International  Arbitra- 
tions, pp.  3967,  3970-3972,  3977,  3980, 
4010,  4013,  4014;  Jansen  v.  The  Vrow 
Christina  Magdalena,  Bee,  11,  Fed.  Cas. 
No.  7,216;  The  Scotia,  14  Wall.  170,  20 
L.  ed.  822;  7  Moore,  International  Law 
Dig.  §  1302,  pp.  935,  938,  983;  2  Ops. 
Atty.  Gen.  86;  7  Ops.  Atty.  Gen.  122, 
212. 

The  courts  of  admiralty  of  a  neutral 

country  have  jurisdiction  of  a  suit  by 

the  owner  of  a  prize  which  has  been 

brought  into  a  port  of  the  neutral,  and 

may  award  restitution  when  there  has 
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been  a  violation  of  neutrality  on  the  part 
of  the  captor,  whether  inherent  in  the 
capture,  or  prior  or  subsequent  thereto. 
Mai*slies's  Case  1  Rolle,  Rep.  175,  3 
Bulstr.  27,  81  Eng.  Reprint,  411, 213;  Lex 
Mercatoria,  1729,  p.  179;  1  Molloy,  De 
Jure  Maritimo,  pp.  14, 15,  58;  1  Laws  of 
the  Admiralty,  1767,  p.  ^19;  Glass  v. 
The  Betsey,  3  DalL  6. 1  L.  ed.  485;  Cha- 
con V.  89  Bales  of  Cochineal,  1  Brock. 
478,  Fed.  Cas.  No.  2,568,  affirmed  in  7 
Wheat.  283,  5  L.  ed.  454;  The  Exchange 
V.  M'Faddon,  7  Cranch,  116,  3  L.  ed.  287 ; 
y Invincible,  1  Wheat  238,  4  L.  ed.  80; 
The  Divina  Pastora,  4  Wheat.  52,  4  L. 
ed.  512;  The  Estrella,  4  Wheat.  298,  4 
L.  ed.  574;  La  Amistad  de  Rues,  5  Wheat. 
385,  5  L.  ed.  115;  The  Alerta  ▼.  Moran, 
9  Cranch,  359,  3  L.  ed.  758;  La  Con- 
cepcion,  6  Wheat.  235,  5  L.  ed.  249 ;  The 
Monte  Allegre,  7  Wheat.  520,  5  L.  ed. 
513;  The  Santa  Maria,  7  Wheat.  490,  5 
L.  ed.  505;  The  Arrogante  Barcelones,  7 
Wheat.  496,  5  L.  ed.  507;  Talbot  v.  Jan- 
son.  3  Dall.  133,  1  L.  ed.  540,  Bee,  11, 
Fed.  Cas.  No.  7,216 ;  Fay  v.  Montgomery, 
1  Curt.  C.  C.  266,  Fed.  Cas.  No.  4,709; 
Gushing  v.  United  States,  22  Ct.  CI.  1; 
Consul   of   Spain   v.   Consul  of  Great 
Britain,  Bee,  263,  Fed.  Cas.  No.  3,138; 
Reg.  V.  The  Chesapeake,  5  N.  S.  797; 
Moore,  International  Law  Dig.  vol.  1,  p. 
366,  vol.  7,  p.  937;  La  Reine  des  Agnes, 
Stewart,  Vice- Adm.  Rep.  11;  The  Puris- 
sima   Conception,   6   C.   Rob.   45;   The 
Vrow  Anna  Catharina,  5  C.  Rob.  15;  The 
Eliza  Ann.  1  Dodson,  Adm.  244;  The  Dil- 
igentia,    1    Dodson,    Adm.    404;    The 
Twee  Gebroeders,  3  C.  Rob.  161;  The 
Anna,  5  C.  Rob.  373;  The  Sir  William 
Peel,  5  Wall.  517,  18  L.  ed.  696;  The 
Florida,  101  U.  S.  37,  25  L.  ed.  898; 
Westlake,  International  Law,  pt.  2  pp. 
229,  230;  4  Ops.  Atty.  Gen.  336,  338. 

According  to  a  familiar  rule  of  equity, 
very  appropriate  to  be  applied  in  ad- 
miralty, it  is  the  rights  of  the  parties 
at  the  time  the  decree  is  rendered  that 
ought  to  govern  the  court  in  rendering 
the  decree. 

Randel  v.  Brown,  2  How.  406,  423,  11 
L.  ed.  318,  324. 

Complete  title  to  a  prize,  whether 
neutral  or  belligerent,  does  not  fully  vest 
in  the  captor  until  the  prize  has  been 
brought  into  one  of  the  captor's  ports 
and  duly  condemned  by  a  competent 
prize  court  of  the  captor's  country.  Un- 
til such  condemnation  the  prize  may  be 
lost  by  recapture,  abandonment,  or  vio- 
lation of  another  nation's  neutrality. 
The  captor  thereby  loses  whatever  title 
he  may  have  had. 

Amos,  Roman  Civil  Law,  pp.  157, 158; 
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Grotins  in  Liber  3,  chap.  6,  §  3,  note  3; 
Bynkershoek,  War,  Du  Ponceau's  Trans- 
lation, chap.  5,  p.  41;  Burlamaqui, 
Natural  &  Politic  Liaw,  pt.  4,  chap.  7,  §§ 
16-18;  Lee,  Captures  in  War,  pp.  82,  96; 
Goss  V.  Withers,  2  Burr.  683,  97  Eng.  Re- 
print, 511,  2  Ld.  Kenyon^  325,  1  Eng. 
Rul.  Gas.  1;  Assievedo  v.  Cambridge,  10 
Mod.  77,  88  Eng.  Reprint,  634;  March, 
N.  C.  110,  82  Eng.  Reprint,  434;  2  Wood- 
deson,  Lectures,  p.  274;  Flad  Oyen,  1 
C.  Rob.  135  (1799) ;  1  Ops.  Atty.  Gen. 
78;  Stewart  v.  United  States,  1  Ct.  CI. 
113,  119;  1  Kent,  Com.  359;  Manila 
Prize  Cases  (United  States  v.  Dewey) 
188  U.  S.  254,  47  L.  ed.  463,  23  Sup.  Ct. 
Rep.  415;  Miller  v.  The  Resolution,  2 
Dall.  1,  1  L.  ed.  263;  The  Nassau  (Har- 
lan V.  United  States)  4  Wall.  634,  641, 18 
L.  ed.  413,  416;  The  Adventure,  8 
Cranch.  221,  3  L.  ed.  542 ;  Cobbett,  Lead. 
Cas.  on  International  Law,  1913  pp.  204, 
205 ;  The  Santissima  Trinidad,  7  Wheat. 
355,  5  L.  ed.  472. 

The  sending  of  a  prize  to  a  neutral 
port  with  a  prize  crew  insufficient  to 
navigate  her,  and  with  intention  to  lay 
her  up,  is  equivalent  to  an  abandonment, 
and  thereby  devests  the  captors'  in- 
choate right. 

The  Alexander,  8  Cranch,  169,  3  L.  ed. 
524;  Wilcocks  v.  Union  Ins.  Co.  2  Binn. 
578,  4  Am.  Dec.  480;  3  Ops.  Atty.  Gen. 
377. 

Restitution  to  the  owner  is  the  appro- 
priate and  only  adequate  remedy. 

Benedict,  Adm.  §  119;  5  Wheat.  56- 
58,  Appx.,  5  L.  ed.  32,  33;  Dipl.  Corr. 
Dept.  of  State,  European  War,  No.  2, 
p.  141. 

Messrs.  Frederick  R.  Coudert,  Munroe 
Smith,  Howard  Thayer  Kingsbury, 
Floyd  Hughes,  and  Ralph  James  Bullowa 
filed  a  supplemental  brief  for  appellee  in 
No.  650 : 

Until  condemnation,  the  original  own- 
er's rights  are  never  finally  extinguished, 
but  merely  remain  in  abeyance. 

Bonfils,  Droit  International  Public, 
Paris,  1914,  p.  986,  TT  1416,  1420, 
The  Star,  3  Wheat.  78,  86,  4  L.  ed. 
338,  340;  Bluntschli,  Litemational  Law, 
Codified,  It  739-741,  860;  Wheaton,  In- 
ternational Law,  Phillipson's,  1916,  p. 
581 ;  2  Oppenheim,  International  Law,  § 
196;  Upton,  Maritime  Warfare  &  Prize 
(1861);  The  Beaver,  3  C.  Rob.  292; 
Dana's  notes  to  Wheaton,  International 
I^w,  pp.  474,  475. 

Mr.  James  K.  Ssrmmers  argued  the 
cause  and  filed  a  brief  for  appellee  in  No. 
722: 

The    authorities    all   agree    that    the 
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rights  of  the  original  neutral  owner  cer- 
tainly cannot  be  deemed  to  be  ousted  by 
maritime  capture  before  a  decree  of  a 
competent  court,  adjudging  the  capture 
good  prizQ. 

Llnvincible,  1  Wheat.  238,  4  L.  ed.  80 ; 
Cakes  v.  United  States,  174  U.  S.  778, 
786,  43  L.  ed.  1169,  1171,  19  Sup.  Ct. 
Rep.  864;  1  Kent  Com.  102,  110;  Hal- 
leek,  International  Law,  chaps.  19,  30,  §§ 
4,  7;  Kirk  v.  Lynd,  106  U.  S.  315,  317, 
27  L.  ed.  193, 194, 1  Sup.  Ct.  Rep.  296;  7 
Moore,  International  Law  Dig.  p.  631. 

Our  practice,  and  the  practice  of  the 
other  great  commercial  nations,  since 
the  beginning  of  our  Civil  War,  has 
been  to  forbid  a  prize  to  be  brought  into 
a  neutral  port  except  for  the  reasons  now 
specified  in  article  21  of  the  Hague  Con- 
vention XIII.,  of  1907. 

Semmes,  Memoirs  of  Service  Afloat, 
pp.  151-162,  298,  532,  533. 

No  document,  treaty  or  otherwise,  ad- 
mits of  construction,  liberal  or  illiberal, 
except  where  it  is  ambiguous. 

Hauenstein  v.  Lynham,  100  U.  S.  483, 
487,  25  L.  ed.  628,  629. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

These  are  appeals  from  the  district 
court  of  the  United  States  for  the  east- 
ern district  of  Virginia,  in  two  admir- 
alty [143]  cases.  No.  650  was  brought 
by  the  British  &  African  Steam  Naviga- 
tion Company,  Limited,  owner  of  the 
British  steamship  Appam,  to  recover 
possession  of  that  vessel.  No.  722  was  a 
suit  by  the  master  of  the  Appam  to  re- 
cover possession  of  the  cargo.  In  each 
I  of  the  cases  the  decree  was  in  favor  of 
the  libellant. 

The  facts  are  not  in  dispute,  and  from 
them  it  appears:  That  during  the  exis- 
tence of  the  present  war  between  Great 
Britain  and  Germany,  on  the  15th  day  of 
January,  1916,  the  steamship  Appam 
was  captured  on  the  high  seas  by  the 
German  cruiser,  Moewe.  The  Appam 
was  a  ship  under  the  British  flag,  regis- 
tered as  an  English  vessel,  and  is  a  mod- 
em cargo  and  passenger  steamship  of 
7,800  tons  burden.  At  the  time  of  her 
capture  she  was  returning  from  the 
West  Coast  of  Africa  to  Liverpool, 
carrying  a  general  cargo  of  cocoa  beans, 
palm  oil,  kernels,  tin,  maize,  sixteen 
boxes  of  specie,  and  some  other  articles. 
At  the  West  African  port  she  took  on 
170  passengers,  eight  of  whom  were  mili- 
tary prisoners  of  the  English  govern- 
ment. She  had  a  crew  of  160  or  there- 
abouts, and  carried  a  3-pound  gun  at  the 
stern.    The  Appam  was  brought  to  by  a 
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■hot  across  her  bows  from  the  Moewe, 
when  about  a  hundred  yards  away,  and 
waa  boarded  without  resistance  by  an 
armed  crew  from  the  Moewe.    This  crew 
brought  with  them  two  bombs,  one  of 
which  was  slung  over  the  bow  and  the 
other  over  the  stem  of  the  Appam.    An 
officer  from  the  Moewe  said  to  the  cap- 
tain of  the  Appam  that  he  was  3orry  he 
had  to  take  his  ship,  asked  him  how 
many  passengers  he  had,  what  cargo, 
whether  he  had  any  specie,  and  how 
much  coal.     When  the  shot  was  fired 
across  the  bows  of  the  Appam,  the  cap- 
tain instructed  the  wireless  operator  not 
to*  touch   the  wireless  instrument,  and 
his  officers  not  to  let  anyone  touch  the 
gun  on  board.    The  officers  and  crew  of 
the  Appam,  with  the  exception  of  the  en- 
gine room  force,  thirty-five  in  number, 
and    the    second    officer,    were   ordered 
[144]  on  board  the  Moewe.    The  cap- 
tain, officers,  land  crew  of  the  Appam 
were  sent  below,  where  they  were  held 
until  the  evening  of  the  17th  of  January, 
when  they  and  about  150  others,  officers 
and  crews  of  certain  vessels  previously 
sunk  by  the  Moewe,  were  ordered  back 
to  the  Appam  and  kept  there  as  prison- 
ers.    At  the  time  of  the  capture,  the 
senior  officer  of  the  boarding  party  told 
the  chief  engineer  of  the  Appam  he  was 
now  a  member  of  the  German  navy;  if 
he  did  not  obey  orders  his  brains  would 
be  blown  out,  but  if  he  obeyed,  not  a 
hair  of  his  head  should  be  touched.    The 
Appam's  officer  was  instructed  to  tell  his 
staff  the  same  thing,  and  if  they  did  not 
obey  orders  they  would  be  brought  to  the 
German  officer  and  shot.    Inquiries  were 
made  by  the  German  officer  in  command 
of  the  Appam  as  to  revolutions  of  the 
engines,  the  quantity  of  coal  on  hand 
and  the  coal  consumption  for  different 
speeds,  and  instructions  were  given  that 
steam  be  kept  up  handy,  and  afterwards 
the  engineer  was  directed  to  set  the  en- 
gines at  the  revolutions  required,  and 
the  ship  got  under  way. 

Lieutenant  Berg,  who  was  the  German 
officer  in  command  of  the  Appam  after 
its  capture,  told  the  engineer  on  the 
second  morning  that  he  was  then  in 
charge  of  the  ^ip,  asked  of  him  infor- 
mation as  to  fuel  consumption,  and  said 
that  he  expected  the  engineer  to  help 
him  all  he  could,  and  the  more  he  did  for 
him  the  better  it  would  be  for  everybody 
on  the  ship.  The  engineer  said  he  would, 
and  did  so.  The  engines  were  operated 
with  a  bomb  secured  to  the  main  port  in- 
jector valve,  and  a  German  sailor  sta- 
tioned alongside  the  bomb  with  a  re- 
volver. There  was  a  guard  below  of 
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four  or  five  armed  Germans,  who  were 
relieved  from  time  to  time,  but  did  not 
interfere  with  the  working  of  the  ship. 
The  German  officer  Lieutenant  Berg, 
gave  directions  as  to  working  the  en- 
gines, and  was  the  only  officer  on  board 
who  wore  a  uniform. 

[145]  On  the  night  of  the  capture, 
the  specie  in  the  specie  room  was  taken 
on  board  the  Moewe.  After  Lieutenant 
Berg  took  charge  of  the  Appam,  bombs 
were  slung  over  her  bow  and  stem,  one 
large  bomb,  said  to  contain  about  200 
pounds  of  explosive,  was  placed  on  tho 
bridge,  and  several  smaller  ones  in  the 
chart  room.  Lieutenant  Berg  informed 
the  captain  of  the  Appam,  pointing  to 
one  of  the  bombs,  "That  is  a  bomb;  if 
there  ia  any  trouble,  mutiny,  or  attempt 
to  take  the  ship,  I  have  orders  to  blow 
up  the  ship  instantly."  He  also  said: 
''There  are  other  bombs  about  the  ship; 
I  do  not  want  to  use  them,  but  I  shall 
be  compelled  to  if  there  is  any  trouble.'' 
The  bombs  were  kept  in  the  positions 
stated  until  the  ship  arrived  at  the  Vir- 

S'nia  Capes,  when  they  were  removed, 
eutenant  Berg,  on  reaching  Hampton 
Roads,  asked  the  crew  of  the  Appam  to 
drop  the  anchor,  as  he  had  not  men  to 
do  it. 

During  the  trip  to  the  westward,  the 
officers  and  crew  of  the  Appam  were  not 
allowed  to  see  the  ship's  compass  to  as- 
certain her  course,  and  all  lights  were 
obscured  during  the  voyage.  The  Ger* 
man  prisoners,  with  the  exception  of  two 
who  went  on  board  the  Moewe,  were 
armed  and  placed  over  the  passengers 
and  crew  of  the  Appam  as  a  guard  all 
the  way  across.  For  two  days  after  the 
capture,  the  Appam  remained  in  the  vi- 
cinity of  the  Moewe,  and  then  was 
started  westward.  Her  course  for  the 
first  two  or  three  days  was  southwester- 
ly, and  afterwards  westerly,  and  was 
continued  until  her  arrival  at  the  Vir- 
ginia Capes  on  the  31st  of  January. 
The  engine-room  staff  of  the  Appam 
was  on  duty  operating  the  vessel  across 
to  the  United  States;  the  deck  crew  of 
the  Appam  kept  the  ship  clean,  and  the 
navigation  was  conducted  entirely  by 
the  Germans,  the  lookouts  being  mostly 
German  prisoners. 

At  the  time  of  the  capture,  the  Appam 
was  approximately  distant  1,590  miles 
from  Emden,  the  nearest  (German  port; 
from  the  nearest  available  port,  namely 
[146]  Punchello,  in  the  Madeiras,  130 
miles;  from  Liverpool,  1,450  miles;  and 
from  Hampton  Roads,  3,051  miles.  The 
Appam  was  found  to  be  in  first-class  or- 
der, seaworthy,  with  plenty  of  provi- 
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sionsi  both  when  captured  and  at  the 
time  of  her  arrival  in  Hampton  Roads. 

The  order  or  commission  delivered  to 
Lieutenant  Berg  by  the  commander  of 
the  Moewe  is  as  follows: 

"Information  for  the  American  Au- 
thorities. The  bearer  of  this,  Lieuten- 
ant of  the  Naval  Reserve,  Berg,  is  ap- 
pointed by  me  to  the  command  of  the 
captured  English  steamer  Appam  and 
has  orders  to  bring  the  ship  into  the 
nearest  American  harbor  and  there  to 
lay  up.  Kommando  S.  M.  H.  Moewe. 
Count  Zu  Dohna,  Cruiser  Captain  and 
Commander.  (Liaperial  Navy  Stamp.) 
Kommando  S.  M.  H.  Moewe." 

Upon  arrival  in  Hampton  Roads,  Lieu- 
tenant Berg  reported  his  arrival  to  the 
collector,  and  filed  a  copy  of  his  instruc- 
tions to  bring  the  Appam  into  the  near- 
est American  port  and  there  to  lay  up. 

On  February  2d,  his  Excellency,  the 
German  Ambassador,  informed  the  State 
Department  of  the  intention,  under  al- 
leged treaty  rights,  to  stay  in  an  Ameri- 
can port  until  further  notice,  and  re- 
quested that  the  crew  of  the  Appam  be 
detained  in  the  United  States  for  the 
remainder  of  the  war. 

The  prisoners  brought  in  by  the  Ap- 
pam were  released  by  order  of  the 
American  government. 

On  February  16th,  and  sixteen  days 
after  the  arrival  of  the  Appam  in  Hamp- 
ton Roads,  the  owner  of  the  Appam  filed 
the  libel  in  case  No.  650,  to  which  answer 
was  filed  on  March  3d.  On  March  7th, 
by  leave  of  court,  an  amended  libel  was 
filed,  by  which  the  libellant  sought  to  re- 
cover the  Appam  upon  the  claim  that 
holding  and  detaining  the  vessel  in 
American  waters  was  in  violation  of  the 
law  of  nations  and  the  laws  of  the 
United  States  and  of  the  neutrality  of 
the  United  States.  The  answer  of  the 
[147]  respondents  to  the  amended  libel 
alleged  that  the  Appam  was  brought  in 
as  a  prize  by  a  prize  master,  in  reliance 
upon  the  Treaty  of  1799  between  the 
United  States  and  Prussia  [8  Stat,  at  L. 
162] ;  that  by  the  general  principles  of 
international  law  the  prize  master  was 
entitled  to  bring  his  ship  into  the  neu- 
tral port  under  these  circumstances,  and 
that  the  length  of  stay  was  not  a  matter 
for  judicial  determination ;  and  that  pro- 
ceedings had  been  instituted  in  a  proper 
prize  court  of  competent  jurisdiction  in 
Germany  for  the  condemnation  of  the 
Appam  as  a  prize  of  war;  and  averred 
that  the  American  court  had  no  ju- 
risdiction. 

The  libel  against  the  Appam's  cargo 
was    filed    on    March   13th,    1916,   and 
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answer  filed  on  March  31st.  During  the 
progress  of  the  case,  libellant  moved  the 
court  to  sell  a  part  of  the  cargo  as  per- 
ishable; on  motion  the  court  appointed 
surveyors,  who  examined  the  cargo  and 
reported  that  the  parts  so  designated  as 
perishable  should  be  sold;  upon  their  re- 
port orders  of  sale  were  entered,  under 
which  puch  perishable  parts  were  sold, 
and  the  proceeds  of  that  sale,  amount- 
ing to  over  $600,000  are  now  in  the  reg- 
istry of  the  court,  and  the  unsold  por- 
tions of  the  cargo  are  now  in  the  custody 
of  the  marshal  of  the  eastern  district  of 
Virginia. 

The  argument  in  this  case  has  taken 
wide  range,  and  orally  and  in  printed 
briefs  counsel  have  discussed  many 
questions  which  we  do  not  consider  nec- 
essary to  decide  in  determining  the 
rights  involved  in  these  appeals. 

From  the  facts  which  we  have  stated, 
we  think  the  decisive  questions  resolve 
themselves  into  three:  First,  was  the 
use  of  an  American  port,  under  the  cir- 
cumstances shown,  a  breach  of  this  na- 
tion's neutrality  under  the  principles  of 
international  lawf  Second,  was  such 
use  of  an  American  port  justified  by  the 
existing  treaties  between  the  German 
government  and  our  ownf  Third,  was 
there  jurisdiction  and  right  to  condemn 
the  Appam  and  her  cargo  in  a  court  of 
admiralty  of  the  United  States  f 

[148]  It  is  familiar  international  law 
that  the  usual  course  after  the  capture 
of  the  Appam  would  have*  been  to  take 
her  into  a  German  port,  where  a  prize 
court  of  that  nation  might  have  adju- 
dicated her  status,  and,  if  it  so  deter- 
mined, condemned  the  vessel  as  a  prize 
of  war.  Instead  of  that,  the  vessel  was 
neither  taken  to  a  German  port,  nor  to 
the  nearest  port  accessible  of  a  neutral 
power,  but  was  ordered  to,  and  did,  pro- 
ceed over  a  distance  of  more  than  3,000 
miles,  with  a  view  to  laying  up  the  cap- 
tured ship  in  an  American  port. 

It  was  not  the  purpose  to  bring  the 
vessel  here  within  the  privileges  univer- 
sally recognized  in  international  law, 
i.  e.,  for  necessary  fuel  or  provisions,  or 
because  of  stress  of  weather  or  necessity 
of  repairs,  and  to  leave  as  soon  as  the 
cause  of  such  entry  was  satisfied  or  re- 
moved. The  purpose  for  which  the  Ap- 
pam was  brought  to  Hampton  Roads, 
and  the  character  of  the  ship,  are  em- 
phasized in  the  order  which  we  have 
quoted,  to  take  her  to  an  American  port 
and  there  lay  her  up,  and  in  a  note  from 
his  Excellency,  the  German  Ambassador, 
to  the  Secretary  of  State,  in  which  the 

right  was  claimed  to  keep  the  vessel  in 
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an  American  port  until  further  notice 
(Diplomatic  Correspondence  with  Bellig- 
erent €h>yemment8  Relating  to  Neutral 
Bights  and  Duties,  Department  of  State, 
European  War  No.  3,  page  331),  and  a 
»  further  communication  from  the  German 
Ambassador,  forwarding  a  memorandum 
of  a  telegram  from  the  (German  govern- 
ment concerning  the  Appam  (Idem, 
page  333),  in  which  it  was  stated: 

"Appam  is  not  an  auxiliary  cruiser, 
but  a  prize.  Therirfore  she  must  be  dealt 
with  according  to  article  19  of  Prusso- 
American  Treaty  of  1799.  Article  21  of 
Hag^e  Convention  concerning  neutrality 
at  sea  ia  not  applicable,  as  this  conven- 
tion was  not  ratified  by  England  and  is 
therefore  not  binding  in  present  war  ac- 
cording to  article  28.  The  above-men- 
tioned article  19  authorizes  a  prize  ship 
to  remain  in  American  ports  as  long  as 
she  [149]  pleases.  Neither  the  ship 
nor  the  prize  crew  can  therefore  be  in- 
terned nor  can  there  be  question  of 
turning  the  prize  over  to  English." 

In  view  of  these  facts,  and  this  atti- 
tude of  the  Imperial  government  of  Ger- 
many, it  is  manifest  that  the  Appam  was 
not  brought  here  in  any  other  character 
than  as  a  prize,  captured  at  sea  by  a 
cruiser  of  the  German  navy,  and  that  the 
right  to  keep  her  here,  as  shown  in  the 
attitude  of  the  German  government  and 
in  the  answer  to  the  libel,  was  rested 
principally  upon  the  Prussion-American 
Treaty  of  1799. 

The  principals  of  international  law 
recognized  by  this  government,  leaving 
the  treaty  aside,  will  not  permit  the  ports 
of  the  United  States  to  be  thus  used 
by  belligerents.  H  such  use  were  per- 
mitted, it  would  constitute  of  the  porta 
of  a  neutral  country  harbors  of  safety 
into  which  prizes,  captured  by  one  of  the 
belligerents,  might  be  safely  brought 
and  indefinitely  kept. 

From  the  beginning  of  its  history  this 
country  has  been  careful  to  maintain  a 
neutral  position  between  warring  gov- 
ernments, and  not  to  allow  the  use  of  its 
ports  in  violation  of  the  obligations  of 
neutrality;  nor  to  permit  such  use  be- 
yond the  necessities  arising  from  the 
perils  of  the  seas  or  the  necessities  of 
such  vessels  as  to  seaworthiness,  provi- 
sions, and  supplies.  Such  usage  has  the 
sanction  of  international  law  (Dana's 
Note  to  Wheaton  on  International  Law, 
1866,  8th  Am.  ed.  §  391),  and  accords 
with  our  own  practice  (7  Moore's  Digest 
of  International  Law,  936-938). 
^  A  policy  of  neutrality  between  war- 
rin&r  nations  has  been  maintained  from 

1793  to  this  time.     In  that  year  Presi- 
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dent  Washington  firmly  denied  the  use 
of  our  ports  to  the  French  Minister  for 
the  fitting  out  of  privateers  to  destroy 
English  commerce.  This  attitude  led  to 
the  enactment  of  the  Neutrality  Act  of 
1794,  afterwards  embodied  in  the  Act  of 
1818,  enacting  a  code  of  neutrality, 
[150]  which,  among  other  things,  in- 
hibited the  fitting  out  and  arming  of 
vessels;  the  augmenting  or  increasing  of 
the  force  of  armed  vessels ;  or  the  setting 
on  foot  in  our  territory  of  military  ex- 
peditions; and  empowering  the  Presi- 
dent to  order  foreign  vessels  of  war  to 
depart  from  our  porta,  and  eompelling 
them  so  to  do  when  required  by  the  law 
of  nations.  4  Moore,  International  Ar- 
bitrations, 3967  et  seq. 

This  policy  of  the  American  govern- 
ment was  emphasized  in  its  attitude  at 
tho  Hague  Conference  of  1907.  Article 
21  of  the  Hague  Treaty  provides: 

''A  prize  may  only  be  brought  into  a 
neutral  port  on  account  of  unseaworthi- 
ness, stress  of  weather,  or  want  of  fuel 
or  provisions. 

''It  must  leave  as  soon  as  the  cir- 
cumstances which  justified  its  entry  are 
at  an  end.  If  it  does  not,  the  neutral 
power  must  order  it  to  leave  at  once; 
should  it  fail  to  obey,  the  neutral  power 
must  employ  the  means  at  its  disposal  to 
release  it  with  its  officers  and  crew  and 
to  intern  the  prize  crew." 
Article  22  provides: 
''A  neutral  power  must,  similarly,  re- 
lease a  prize  brought  into  one  of  its 
pK)rts  under  circumstances  other  than 
those  referred  to  in  article  21." 

To  these  articles,  adherence  was  given 
by  Belgium,  France,  Austria-Hungary, 
Germany,  the  United  States,  and  a  num- 
ber of  other  nations.  They  were  not 
ratified  by  the  British  government.  This 
government  refused  to  adhere  to  article 
23,  which  provides: 

"A  neutral  power  may  allow  prizes  to 
enter  its  ports  and  roadsteads,  whether 
under  convoy  or  not,  when  they  ore 
brought  there  to  be  sequestrated  pend- 
ing the  decision  of  a  prize  court.  It  may 
have  the  prize  taken  to  another  of  its 
ports. 

"If  the  prize  is  convoyed  by  a  warship, 
the  prize  crew  may  go  on  board  the  con- 
voying ship. 

[151]  "If  the  prize  is  not  under  con- 
voy, the  prize  crew  are  left  at  liberty." 
And  in  the  proclamation  of  the  conven- 
tion the  President  recited  the  resolution 
of  the  Senate  adhering  to  it,  subject  to 
"the  reservation  and  exclusion  of  its  ar- 
ticle  23,   and   with   the   understanding 

that  the  last  clause  of  article  3  of  the 
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eonyention  imphet  the  daty  of  a 
neotral  power  to  make  the  donand 
therein  mentioned  for  the  return  of  a 
ship  captured  within  the  nentral  juris- 
diction and  no  longer  within  that  juris- 
diction."   36  Stat,  at  Ll  2438. 

While  this  treaty  may  not  be  of  bind- 
ing obligation,  owing  to  lack  of  ratifi- 
cation,  it  is  very  persuasive  as  showing 
the  attitude  of  the  American  govern- 
ment when  the  question  is  one  of  inter- 
national law;  from  which  it  appears 
clearly  that  prizes  could  only  be  brought 
into  our  ports  upon  general  principles 
recognized  in  international  law,  on  ac- 
count of  unseaworthiness,  stress  of 
weather,  or  want  of  fuel  or  provisions, 
and  we  refused  to  recognize  th^  prin- 
ciple that  prizes  might  enter  our  ports 
and  roadsteads,  whether  under  convoy 
or  not,  to  be  sequestrated  pending  the 
decision  of  a  prize  court.  From  the  his- 
tory of  the  conference  it  appears  that 
the  reason  for  the  attitude  of  the  Ameri- 
can delegates  in  refusing  to  accept  ar- 
ticle 23  was  that  thereby  a  neutral  might 
be  involved  in  participation  in  the  war 
to  the  extent  of  giving  asylum  to  a  prize 
which  the  belligerent  might  not  be  able 
to  conduct  to  a  home  port.  See  Scott, 
Peace  Conferences,  1899-1907,  vol.  2,  pp. 
237  et  seq. 

Much  stress  is  laid  upon  the  failure  of 
this  government  to  proclaim  that  its 
ports  were  not  open  to  the  reception  of 
captured  prizes,  and  it  is  argued  that, 
having  failed  to  interdict  the  entrance 
of  prizes  into  our  ports,  permission  to 
thus  enter  must  be  assumed.  But,  what- 
ever privilege  might  arise  from  this  cir- 
cumstance, it  would  not  warrant  the  at- 
tempted use  of  one  of  our  ports  as  a 
place  in  which  to  store  prizes  indefin- 
itely, and  certainly  not  where  no  [152] 
means  of  taking  them  out  are  shown  ex- 
cept by  the  augmentation  of  her  crew, 
which  would  be  a  clear  violation  of  es- 
tablished rules  of  neutrality. 

As  to  the  contention  on  behalf  of  the 
appellants  that  article  19  of  the  Treaty 
of  1799  [8  Stat,  at  L.  172]  justifies 
bringing  in  and  keeping  the  Appam  in 
an  American  port,  in  the  situation  which 
we  have  outlined,  it  appears  that,  in  re- 
sponse to  a  note  irom  his  Excellency,  the 
German  Ambassador,  making  that  con- 
tention, the  American  Secretary  of 
State,  considering  the  treaty,  announced 
a  different  conclusion  (Diplomatic  Cor- 
respondence with  Belligerent  Cbvem- 
ments,  supra,  pages  336  et  seq.) ;  and  we 
think  this  view  is  justified  by  a  consid- 
eration of  the  terms  of  the  treaty.  Ar- 
ticle 19  of  the  Treaty  of  1799,  using  the 
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translation    adopted   by    the 
State  DqMrtment,  reads  as  follows: 

^The  vessels  of  war,  puUic  and  jmv- 
ate,  of  both  parties,  shall  carry  [con- 
duire]  freely,  wheresoever  they  please, 
the  vessels  and  effects  takoi  [prisj  from 
their  enemies,  without  bdng  obliged 
to  pay  any  duties,  charges,  or  fees  to 
officers  of  admiral^,  of  the  customs,  or 
any  others;  nor  shall  such  prizes  [prises] 
be  arrested,  searched  or  put  under  legal 
process,  when  they  come  to  and  enter 
the  ports  of  the  other  party,  but  may 
freely  be  carried  [conduitesi  out  again 
at  any  time  by  their  captors  [le  vaisseau 
preneur]  to  the  places  expre^ed  in  their 
conunissions,  which  the  commanding 
officer  of  such  vessel  [le  dit  vaisseau] 
shall  be  obliged  to  shew.  (But  con- 
formably to  the  treaties  existing  be- 
tween the  United  States  and  Great  Brit- 
ain, no  vessel  [vaisseau]  that  shall  have 
made  a  prize  [prise]  upon  British  sub- 
jects shall  have  a  right  to  shelter  in 
the  ports  of  the  United  States,  but  if  [il 
est]  forced  therein  by  tempests,  or  any 
other  danger,  or  accident  of  the  sea, 
they  [il  sera]  shall  be  obliged  to  depart 
as  soon  as  possible.)"  The  provision 
concerning  the  treaties  between  the 
United  States  and  Great  Britain  is  no 
longer  [153]  in  force,  having  been 
omitted  by  the  Treaty  of  1828  [8  Stat, 
at  L.  378].  See  Compilation  of  Treaties 
in  Force,  1904,  pages  641  and  646. 

We  think  an  analysis  of  this  article 
makes  manifest  that  the  permission 
granted  is  to  vessels  of  war  and  their 
prizes,  which  are  not  to  be  arrested 
searched,  or  put  under  legal  process, 
when  they  come  into  the  ports  of  the 
high  contracting  parties,  to  the  end  that 
they  may  be  freely  carried  out  by  their 
captors  to  the  places  expressed  in  their 
commissions,  which  the  commanding  of- 
ficer is  obliged  to  show.  When  the  Ap- 
pam came  into  the  American  harbor  she 
was  not  in  charge  of  a  vessel  of  war  of 
the  German  Empire.  She  was  a  mer- 
chant vessel,  captured  on  the  high  seas 
and  sent  into  the  American  port  with  the 
intention  of  being  kept  there  indefinite- 
ly, and  without  any  means  of  leaving 
that  port  for  another,  as  contemplated  in 
the  treaty,  and  required  to  be  shown 
in  the  commission  of  the  vessel  bringing 
in  the  prize.  Certainly  such  use  of  a 
neutral  port  is  very  far  from  that  con- 
templated by  a  treaty  which  made  provi- 
sion only  for  temporary  asylum  for 
certain  purposes,  and  cannot  be  held  to 
imply  an  intention  to  make  of  an  Ameri- 
can pK)rt  a  harbor  of  refuge  or  captured 
prizes  of  a  belligerent  government.    We 
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cannot  avoid  the  conclusion  that  in  thus 
making  use  of  an  American  port  there 
was  a  clear  breach  of  the  neutral  rights 
of  this  government,  as  recognized  under 
principles  of  international  law  govern- 
ing the  obligations  of  neutrals,  and  that 
such  use  of  one  of  our  ports  was  in  no 
wise  sanctioned  by  the  Treaty  of  1799. 

It  remains  to  inquire  whether  there 
was  jurisdiction  and  authority  in  an  ad- 
miralty court  of  the  United  States, 
under  these  circumstances,  to  order 
restoration  to  an  individual  owner  of  the 
vessel  and  cargo. 

The  earliest  authority  upon  this  sub- 
ject in  the  decisions  of  this  court  is 
found  in  the  case  of  Glass  v.  The  Betsy, 
3  DaU.  6,  1  L.  ed.  485,  decided  in  1794, 
wherein  it  appeared  that  the  commander 
of  the  French  privateer.  The  Citizen 
[154]  Genet,  captured  as  a  prize  on  the 
high  seas  the  sloop  Betsy,  and  sent  the 
vessel  into  Baltimore,  where  the  owners 
of  the  sloop  and  cargo  filed  a  libel  in 
the  district  court  of  Maryland,  claiming 
restitution  because  the  vessel  belonged 
to  subjects  of  the  King  of  Sweden,  a 
neutral  power,  and  the  cargo  was  owned 
jointly  by  Swedes  and  Americans.  The 
district  court  denied  jurisdiction,  the 
circuit  court  affirmed  the  decree,  and  an 
appeal  was  prosecuted  to  this  court. 
The  unanimous  opinion  was  announced 
by  Mr.  Chief  Justice  Jay,  holding  that 
the  district  courts  of  the  United  States 
possessed  the  powers  of  courts  of  ad- 
miralty, whether  sitting  as  an  instance 
or  as  a  prize  court,  and  sustained  the 
jurisdiction  of  the  district  court  of 
Maryland,  and  held  that  that  court  was 
competent  to  inquire  into  and  decide 
whether  restitution  should  be  made  to 
the  complainants  conformably  to  the 
laws  of  nations  and  the  treaties  and  laws 
of  the  United  States. 

The  question  came  again  before  this 
court  in  the  case  of  The  Santissima  Trin- 
idad, decided  in  1822,  7  Wheat.  283,  5 
L.  ed.  454.  In  that  case  it  was  held  that 
an  illegal  capture  would  be  invested  with 
the  character  of  a  tort,  and  that  the 
original  owners  were  entitled  to  restitu- 
tion when  the  property  was  brought 
within  our  jurisdiction.  The  opinion 
was  delivered  by  Mr.  Justice  Story,  and, 
after  a  full  discussion  of  the  matter,  the 
court  held  that  such  an  illegal  capture, 
if  brought  into  the  jurisdiction  of  the 
courts  of  the  United  States,  was  subject 
to  condemnation  and  restitution  to  the 
owners,  and  the  learned  justice  said: 

"If,  indeed,  the  question  were  entirely 
new,  it  would  deserve  very  grave  con- 
sideration, whether  a  claim  founded  on 
01  I.,  ed. 


a  violation  of  our  neutral  jurisdiction 
could  be  asserted  by  private  persons,  or 
in  any  other  manner  than  a  direct  inter- 
vention of  the  government  itself.  In 
the  case  of  a  capture  made  within  a 
neutral  territorial  jurisdiction,  it  is  well 
settled  that,  as  between  the  captors  and 
the  captured,  [155]  the  question  can 
never  be  litigated.  It  can  arise  only  up- 
on a  claim  of  the  neutral  sovereign,  as- 
serted in  his  own  courts  or  the  courts  of 
the  power  having  cognizance  of  the  cap- 
ture itself  for  the  purposes  of  prize. 
And,  by  analogy  to  this  course  of  pro- 
ceeding, the  interposition  of  our  own 
government  might  seem  fit  to  have  been 
required  before  cognizance  of  the  wrong 
could  be  taken  by  our  courts.  But  the 
practice  from  the  beginning  in  this  class 
of  causes,  a  period  of  nearly  thirty  years, 
has  been  uniformly  the  other  way;  and 
it  is  now  too  late  to  disturb  it.  If  any 
inconvenience  should  grow  out  of  it, 
from  reasons  of  state  policy  or  ezeeutive 
discretion,  it  is  competent  for  Congress 
to  apply  at  its  pleasure  the  proper  rem- 
edy."   Page  349. 

"Whatever  may  be  the  exemption  of 
the  public  ship  herself,  and  of  her  arma- 
ment and  munitions  of  war,  the  prize 
property  which  she  brings  into  our  ports 
is  liable  to  the  jurisdiction  of  our  courts, 
for  the  purpose  of  examination  and  in- 
quiry, and  if  a  proper  case  be  made  out, 
for  restitution  to  those  whose  possession 
has  been  devested  by  a  violation  of  our 
neutrality;  and  if  the  goods  are  landed 
from  the  public  ship  in  our  ports,  by  the 
express  permission  of  our  own  govern- 
ment, that  does  not  vary  the  case,  since 
it  involves  no  pledge  that,  if  illegally 
captured,  they  shall  be  exempted  from 
the  ordinary  operation  of  our  laws." 
Page  354. 

In  the  subsequent  cases  in  this  court 
this  doctrine  has  not  been  departed  from. 
L'Invincible,  1  Wheat.  238,  258,  4  L.  ed. 
80,  84 ;  The  Estrella^  4  Wheat.  298,  30&- 
311,  4  L.  ed.  574,  577,  578;  La  Amistad 
De  Rues,  6  Wheat.  385,  390,  5  L.  ed.  115, 
116. 

It  is  insisted  that  these  cases  involve 
illegal  captures  at  sea,  or  violations  of 
neutral  obligation,  not  arising  because 
of  the  use  of  a  port  by  sending  in  a 
captured  vessel  and  keeping  her  there 
in  violation  of  our  rights  as  a  neutral. 
But  we  are  at  a  loss  to  see  any  differ- 
ence in  principle  between  such  cases  and 
breaches  of  neutrality  of  the  [156] 
character  here  involved  in  undertaking 
to  make  of  an  American  port  a  deposi- 
tory of  captured  vessels  with  a  view  to 
keeping   them   there   indefinitely.     Nor 
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can  we  consent  to  the  insistence  of  coun- 
sel for  appellant  that  the  prize  court  of 
the  German  Empire  has  exclusive  juris- 
diction to  determine  the  fate  of  the  Ap- 
pam  as  lawful  prize.  The  vessel  was  in 
an  American  port,  and,  under  our  prac- 
tice, within  the  jurisdiction  and  posses- 
sion of  the  district  court,  which  had  as- 
sumed to  determine  the  alleged  violation 
of  neutral  rights,  with  power  to  dispose 
of  the  vessel  accordingly.  The  foreign 
tribunal,  under  such  circumstances, 
could  not  oust  the  jurisdiction  of  the 
local  court  and  thereby  defeat  its  judg- 
ment. The  Santissima  Trinidadi  supra, 
p.  355. 

Were  the  rule  otherwise  than  this 
court  has  frequently  declared  it  to  be, 
our  ports  might  be  filled,  in  case  of  a 
general  war  such  as  is  now  in  progress 
between  the  European  countries,  with 
captured  prizes  of  one  or  the  other  of 
the  belligerents,  in  utter  violation  of  the 

grinciples  of  neutral  obligation  which 
ave  controlled  this  country  from  the  be- 
ginning. 

The  violation  of  American  neutrality 
is  the  basis  of  jurisdiction,  and  the  ad- 
miralty courts  may  order  restitution  for 
a  violation  of  such  neutrality.  In  each 
case  the  jurisdiction  and  order  rests  up- 
on the  authority  of  the  courts  of  the 
United  States  to  make  restitution  to 
private  owners  for  violations  of  neu- 
trality where  offending  vessels  are  with- 
in our  jurisdiction,  thus  vindicating  our 
rights  and  obligations  as  a  neutral  peo- 
ple. 

It  follows  that  the  decree  in  each  case 
must  be  affirmed. 


[157]  ENTERPRISE  IRRIGATION  DIS- 
TRICT et  al.,  PlffB.  in  Err., 
v. 

FARMERS  MUTUAL  CANAL  COMPANY 

et  al. 

(See  8.  C.  Reporter's  ed.  167-166.) 

Error  to  state  court  —  decision  on  non- 
Federal  ^oand. 

1.  A  deciflion  of  the  highest  court  of  a 


state  adverse  to  the  contention  that,  con- 
sistently with  the  due  process  of  law  and 
equal  protection  of  the  laws  clauses  of  U. 
S.  Const.  14th  Amend.,  an  adjudication  of 
the  state  board  of  irrigation  in  favor  of 
the  asserted  right  of  a  canal  company,  un- 
der an  alleged  priority  of  appropriation,  to 
divert  through  its  canal  a  certain  amount 
of  water  from  a  stream,  could  not  be  treated 
as  binding  upon  those  claiming  under  other 
appropriations,  because  it  was  made  with- 
out lawful  notice  or  opportunity  to  be  heard, 
is  not  reviewable  in  the  Federal  Supreme 
Court  on  writ  of  error,  where  the  state  court 
also  decided  that  the  canal  company  was 
entitled  to  prevail  for  the  reason  that  its 
adversaries  were  estopped  by  their  own  con- 
duct to  question  the  canal  company's  claims. 
[For  other  cases,  see  Appeal  and  Error,  1465> 
1528,  In  Digest  Sup.  Cft  1908.] 

Error  to  state  court  —  Federal  question 

—  local  law. 
2.  The  contention  that  the  higheel 
court  of  a  state,  in  disposing  of  some  of 
the  questions  involved  in  a  cause,  including 
that  of  a  defense  of  an  estoppel  in  pais,  mis- 
conceived or  misapplied  the  statute  and 
common  law  of  the  state,  and  thereby  in- 
fringed the  due  process  of  law  and  equal 
protection  of  the  laws  clauses  of  U.  S.  Const. 
14th  Amend., — presents  no  Federal  ques- 
tion which  will  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court. 
[For  other  cases,  see  Appeal  and  Error,  1110- 

1187,  1529-1644,  In  Diffest  Sup.  Ct  1908.] 

[No.  48.] 

Argued  January  22  and  23,  1917.    Decided 

March  6,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  of  Scotts  Bluff  County,  in  that 
state,  adverse  to  the  right  of  a  canal 
company  to  divert  the  waters  of  a 
stream  in  excess  of  a  certain  number  of 
second  feet,  undei*  an  alleged  priority 
of  appropriation.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  92  Neb.  121, 138 
N.  W.  171. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  N.  Hajmos  argued  the 
cause,  and,  with  Messrs.  Harold  D.  Rob- 
erts, William  Morrow,  and  Thomas  M. 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97 ;  Hamb- 
lin  V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884; 
and  Kipley  v.  Dlinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
oan  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
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writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 
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Morrow,  filed  a  brief  for  plaintiffs  in 
error: 

The  estoppel  by  conduct,  asserted  by 
the  supreme  court  of  Nebraska,  is  not 
predicated  on  a  non-Federal  ground  suf- 
ficient in  itself  to  sustain  the  result 
reached. 

Bradley  v.  Lightcap,  195  U.  S.  1,  49 
L.  ed.  65,  24  Sup.  Ct.  Rep.  748;  Mur- 
dock  V.  Memphis,  20  Wall.  590^  22  L.  ed. 
429;  Terre  Haute  &  L  R.  Co.  v.  Indiana, 
194  U.  S.  579,  48  L.  ed.  1124,  24  Sup. 
Ct.  Rep.  767;  Louisville  Gas  Co.  v.  Citi- 
zens' Gaslight  Co.  115  U.  S.  683,  29  L. 
ed.  510,  6  Sup.  Ct.  Rep.  265 ;  Schlcmmer 
V.  Buffalo,  R.  ft  P.  R.  Co.  205  U.  S.  1, 
51  L.  ed.  681,  27  Sup.  Ct.  Rep.  407; 
Bowe  V.  Scott,  233  U.  S.  658,  58  L.  ed. 
1141,  34  Sup.  Ct.  Rep.  769;  Vandalia  R. 
Co.  V.  Indiana,  207  U.  S.  359,  52  L.  ed. 
246,  28  Sup.  Ct.  Rep.  130;  Garr,  S.  & 
Co.  V.  Shannon,  223  U.  S.  468,  56  L.  ed. 
510,  32  Sup.  Ct.  Rep.  236;  Klinger  v. 
Missouri,  13  Wall.  257,  20  L.  ed.  635; 
McCullough  V.  Virginia,  172  U.  S.  112, 
43  L.  ed.  385,  19  Sup.  Ct.  Rep.  134. 

The  doctrine  of  estoppel  announced  by 
that  court  constitutes  a  palpable  effort 
to  evade  a  Federal  review  on  Federal 
questions. 

Kendall  v.  Tracy,  64  Vt.  522,  24  Atl. 
1118;  Brant  v.  Virginia  Coal  &  I.  Co. 
93  U.  S.  326,  23  L.  ed.  927;  Henshaw  v. 
Bissell,  18  Wall.  255,  271,  272,  21  L.  ed. 
835,  840,  841;  Philadelphia,  W.  &  B.  R. 
Co.  V.  Dubois,  12  Wall.  47,  20  L.  ed.  265; 
Lower  Latham  Ditch  Co.  v.  Louden  Irrig. 
Canal  Co.  27  Colo.  267,  83  Am.  St.  Rep. 
80,  60  Pac.  629;  Priewe  v.  Wisconsin 
State  Land  &  Improv.  Co.  103  Wis.  537, 
74  Am.  St.  Rep.  904,  79  N.  W.  780. 

This  court  will  not  be  deprived  of 
jurisdiction  by  any  subterfuge. 

Bradley  v.  Lightcap,  195  U.  S.  1,  49 
L.  ed.  65,  24  Sup.  Ct.  Rep.  748;  Mur- 
dock  V.  Memphis,  20  Wall.  590,  22  L.  ed. 
429;  Terre  Haute  &  I.  R.  Co.  v.  Indiana, 
194  U.  S.  579,  48  L.  ed.  1124,  24  Sup.  Ct. 
Rep.  767;  Louisville  Gas  Co.  v.  Citizens' 
Gaslight  Co.  115  U.  S.  683,  29  L.  ed.  510, 
6  Sup.  Ct.  Rep.  265;  Schlemmer  v.  Buf- 
falo, R.  &  P.  R.  Co.  205  U.  S.  1,  51  L. 
ed.  681,  27  Sup.  Ct.  Rep.  407;  Bowe  v. 
Scott,  233  U.  S.  658,  58  L.  ed.  1141,  34 
Sup.  Ct.  Rep.  769;  Vandalia  R.  Co.  v. 
Indiana,  207  U.  S.  359,  52  L.  ed.  246, 
28  Sup.  Ct.  Rep.  130;  Garr,  S.  &  Co.  v. 
Shannon,  223  U.  S.  468,  56  L.  ed.  510, 
32  Sup.  Ct.  Rep.  236;  Klinger  v.  Mis- 
souri, 13  Wall.  257,  20  L.  ed.  636;  Mc- 
Cullough V.  Virginia,  172  U.  S.  112,  43 

L.  ed.  382,  19  Sup.  Ct.  Rep.  134. 
•1  L.  ed. 


Messrs.  Will  B.  King  and  Fred  A. 
Wright  argued  the  cause,  and,  with  Mr. 
Carl  C.  Wright,  filed  a  brief  for  defend- 
ants in  error: 

The  supreme  court  of  the  state  of 
Nebraska  having  disposed  of  this  case 
on  a  non-Federal  question  sufficiently 
broad  to  dispose  of  the  entire  case,  this 
court  has  no  jurisdiction  to  review  its 
judgment. 

Brooks  V.  Missouri,  124  U.  S.  394,  31 
L.  ed.  454,  8  Sup.  Ct.  Rep.  443;  Hale  v. 
Akers,  132  U.  S.  554,  33  L.  ed.  442,  10 
Sup.  Ct.  Rep.  171;  Hopkins  v.  McClure, 
133  U.  S.  380,  33  L.  ed.  660,  10  Sup.  Ct. 
Rep.  407;  Beaupre  v.  Noyes,  138  U.  S. 
397,  34  L.  ed.  991, 11  Sup.  Ct.  Rep.  296; 
Beatty  v.  Benton,  135  U.  S.  244,  34  L. 
ed.  124, 10  Sup.  Ct.  Rep.  747;  Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Skinner,  139  U.  S.  293,  35  L.  ed.  193, 
11  Sup.  Ct.  Rep.  528;  East  Tennessee, 
V.  &  G.  R.  Co,  V.  Frazier,  139  U.  S. 
288,  35  L.  ed.  196,  11  Sup.  Ct.  Rep.  517; 
Henderson  Bridge  Co.  v.  Henderson,  141 
U.  S.  679,  35  L  ed.  900,  12  Sup.  Ct. 
Rep.  114;  Hammond  v.  Johnston,  142 
U.  S.  73,  35  L.  ed.  941,  12  Sup.  Ct.  Rep. 
141;  Delaware  City,  S.  ft  P.  S.  B.  Nav. 
Co.  V.  Reybold,  142  U.  S.  636,  35  L.  ed. 
1141,  12  Sup.  Ct.  Rep.  290;  Haley  v. 
Breeze,  144  U.  S.  130,  36  L.  ed.  373,  12 
Sup.  Ct.  Rep.  836;  O'Neil  v.  Vermont, 
144  U.  S.  323,  36  L.  ed.  450,  12  Sup.  Ct. 
Rep.  693;  Northern  P.  R.  Co.  v.  Ellis, 
144  U.  S.  458,  36  L.  ed.  504,  12  Sup.  Ct. 
Rep.  724;  Eustis  v.  Bolles,  150  U.  S. 
361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep. 
131;  Connecticut  ex  rel.  New  York  ft 
N.  E.  R.  Co.  V.  Woodruff,  153  U.  S.  689, 
38  L.  ed.  869, 14  Sup.  Ct.  Rep.  976;  Har- 
rison V.  Morton,  171  U.  S.  38,  43  L.  ed. 
63, 18  Sup.  Ct.  Rep.  742 ;  Bacon  v.  Texas, 
163  U.  S.  207,  41  L.  ed.  132,  16  Sup.  Ct. 
Rep.  1023;  Egan  v.  Hart,  165  U.  S.  188, 
41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300; 
Castillo  V.  McConnico,  168  U.  S.  674,  42 
L.  ed.  622,  18  Sup.  Ct.  Rep.  229;  Pierce 
V.  Somerset  R.  Co.  171  U.  S.  641,  43  L. 
ed.  316,  19  Sup.  Ct.  Rep.  64;  Chappell 
Chemical  ft  Fertilizer  Co.  v.  Sulphur 
Mines  Co.  172  U.  S.  465,  43  L.  ed.  517, 
19  Sup.  Ct.  Rep.  265;  Union  Nat.  Bank 
V.  Louisville,  N.  A.  ft  C.  R.  Co.  163  U. 
S.  325,  41  L.  ed.  177,  16  Sup^  Ct.  Rep. 
1039;  Wood  v.  Chesborough,  228  U.  S. 
672,  57  L.  ed.  1018,  33  Sup.  Ct.  Rep. 
706;  Preston  v.  Chicago,  226  U.  S.  447, 
57  L.  ed.  293,  33  Sup.  Ct.  Rep.  177; 
Missouri  ft  K.  I.  R.  Co.  v.  Olathe,  222 
U.  S.  187,  56  L.  ed.  156,  32  Sup.  Ct.  Rep. 
47;  Gaar  S.  ft  Co.  v.  Shannon,  223  U. 
S.  468,  56  L.  ed.  510,  32  Sup.  Ct.  Rep. 

236;  Fisher  v.  New  Orleans,  218  U.  S. 
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438,  54  L.  ed.  1099,  31  Sop.  Ct.  Rep.  57; 
Los  Angeles  Farming  ft  Mill.  Co.  v.  Los 
Angeles,  217  U.  S.  217,  54  L.  ed.  736, 
30  Sup.  CU  Bep.  452;  Cincinnati,  N.  O. 
ft  T.  P.  B.  Co.  V.  Sladc,  216  U.  8.  78, 
54  L.  ed.  390,  30  Sup.  Ct  Rep.  230; 
Waters-Pieree  OU  Co.  v.  Texas,  212  U. 
8.  112,  53  L.  ed.  431,  29  8iq>.  Ct.  Rep. 
227;  Rogers  v.  Jones,  214  U.  S.  196,  53 
L.  ed.  965,  29  Sup.  Ct.  Rep.  635;  Arkan- 
sas Southern  R.  Co.  v.  German  Nat. 
Bank,  207  U.  8.  270,  52  L.  ed.  201,  28 
Siq>.  Ct.  Rep.  78;  Mobile,  J.  ft  K.  C.  R. 
Co.  ▼.  Mississippi,  210  U.  S.  187,  52  L. 
ed.  1016,  28  Snp.  Ct.  Rep.  650;  Leathe  v. 
Thomas,  207  U.  S.  93,  52  L.  ed.  118,  28 
Sap.  Ct.  Rep.  30;  Adams  County  v.  Bur- 
lington ft  M.  River  R.  Co.  112  U.  S. 
123,  28  L.  ed.  678,  5  Sup.  Ct.  Rep.  77; 
Hale  V.  Lewis,  181  U.  S.  473,  45  L.  ed. 
959,  21  Sup.  Ct.  Rep.  677;  Sherman  v. 
OrinneU,  144  U.  S.  198,  36  L.  ed.  403, 12 
Sup.  Ct.  Rep.  574;  Lowry  v.  Silver  City 
Gold  ft  S.  Min.  Co.  179  U.  S.  196,  45  L. 
ed.  151,  21  Sup.  Ct.  Rep.  104,  21  Mor. 
Min.  Rep.  113;  Gillis  v.  Stinchfield,  159 
U.  S.  658, '40  L.  ed.  295, 16  Sup.  Ct.  Rep. 
131. 

Questions  of  estoppel  are  sufficient  to 
sustain  the  judgment  of  a  state  court  al- 
though a  Federal  question  is  presented, 
and  a  judgment  supported  on  such  a 
decision  cannot  be  reviewed  in  the  Su- 
preme Court  of  the  United  States. 

GUlis  V.  Stinchfield,  159  U.  S.  658,  40 
L.  ed.  295,  16  Sup.  Ct.  Rep.  131 ;  Lowry 
V.  Silver  City  Gold  ft  S.  Min.  Co.  179 
U.  S.  196,  45  L.  ed.  151,  21  Sup.  Ct.  Rep. 
104,  21  Mor.  Min.  Rep.  113 ;  Sherman  v. 
Grinnell,  144  U.  S.  198,  36  L.  ed.  403, 12 
Sup.  Ct.  Rep.  574;  Hale  v.  Lewis,  181 
U.  S..473,  45  L.  ed.  959,  21  Sup.  Ct.  Rep. 
677;  Eustis  v.  Bolles,  150  U.  S.  361,  37 
L.  ed.  nil,  14  Sup.  Ct.  Bep.  131. 

This  court  does  not  inquire  as  to  the 
correctness  or  incorrectness  of  the  deci- 
sion of  the  state  court  on  the  non-Fed- 
eral question. 

Arkansas  Southern  R.  Co.  v.  (German 
Nat.  Bank,  207  U.  S.  270,  62  L.  ed.  201, 
28  Sup.  Ct.  Rep.  78;  Leathe  v.  Thomas, 
207  U.  S.  93,  52  L.  ed.  118,  28  Sup.  Ct. 
Rep.  30. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

In  form  this  was  a  suit  to  determine 
the  relative  rights  of  the  parties  to 
divert  the  waters  of  the  North  Platte 
river,  in  western  Nebraska,  for  purposes 
of  irrigation;  but  the  only  controversy 
disclosed  was  over  the  extent  and  prior- 
ity of  the  right  of  the  Farmers  Mutual 
Canal  Company,  the  principal  defend- 
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ant.  Another  defendant,  the  Tri-State 
Land  Company,  was  interested  as  a 
stockholder  of  the  canal  company,  and 
need  be  noticed  only  in  another  relation. 

The  Canal  Company  claimed  a  right  to 
divert  through  its  canal  1^421  cubie 
feet  of  water  per  second  of  time, — ^usual- 
ly spoken  of  as  second  feet, — under  an 
appropriation  dating  from  September 
16,  1887,  and  the  other  parties  severally 
claimed  rights  to  divert  specific  amounts 
under  later  appropriations.  In  so  far 
as  the  Canal  Company's  claim  exceeded 
28  second  feet,  with  a  priority  dating 
from  September  16,  1887,  it  was  chal- 
lenged on  the  grounds  that  the  appro- 
priation upon  which  it  rested  had  not 
been  perfected  with  reasonable  dili- 
gence; that  this  was  the  situation  when 
the  appropriations  under  which  the  oth- 
ers were  claiming  were  made  and  per- 
fected; that  if  the  claim  subsequently 
was  enlarged  it  could  not,  as  to  the  en- 
largement, take  priority  over  the  inter- 
vening rights  of  others,  and  that  if  it 
originally  covered  1,142?  second  feet, 
which  was  disputed,  all  right  to  more 
than  28  feet  had  [150]  been  lost  by 
nonuser.  But  the  Canal  Company  as- 
serted the  validity  of  its  entire  claim, 
denied  any  loss  by  lack  of  diligence  or 
nonuser,  and  contended,  among  other 
things,  that  the  State  Board  of  Irriga- 
tion had  sustained  its  entire  claim  in 
1897,  when  the  board  was  engaged  un- 
der the  state  law  (Laws  1895,  chap.  69, 
§§  16-27)  in  adjudicating  claims  to  the 
waters  of  the  North  Platte  river,  and 
that  the  other  parties  were  estopped 
from  questioning  its  right  by  reason  of 
their  attitude  and  conduct  after  1904, 
when  its  predecessor  in  interest  was  com- 
pleting the  canal  and  diverting  works  at 
enormous  cost.  The  other  parties  denied 
that  there  was  any  ground  for  an  es- 
toppel, and  insisted  that,  consistently 
with  the  due  process  and  equal  protec- 
tion provisions  of  the  14th  Amendment, 
the  claimed  adjudication  by  the  State 
Board  of  Irrigation  could  not  be  treated 
as  in  any  way  binding  upon  them,  be- 
cause (a)  the  law  under  which  the  board 
acted  made  no  provision  for  notice,  and 
(b)  the  board  had  proceeded  without 
notice  and  without  affording  an  oppor- 
tunity to  be  heard.  Other  contentions 
were  advanced,  but  no  purpose  would  be 
served  by  stating  them  here. 

It  was  conceded  that  during  portions 
of  the  irrigation  season  the  flow  of  the 
stream  had  not  been  sufficient  to  satisfy 
all  of  these  claims,  and  that  the  State 
Board  of  Irrigation  recently  had  recog- 
nized the  Canal  Company's  claim  by  re- 
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fusing  to  restrict  its  diversion  in  time 
of  low  water  to  less  than  1,142?  sec- 
ond feet. 

The  cause  was  submitted  on  the  plead- 
ing and  on  a  ''stipulation  of  facts"  cov- 
ering 84  printed  pages  and  containing 
much  that  was  purely  evidential,  and  not 
in  the  nature  of  a  statement  of  ultimate 
facts. 

The  stipulation  disclosed  that  the 
Canal  Company's  canal  was  about  80 
miles  in  length,  was  completed  in  Octo- 
ber, 1910,  and  was  capable  of  irrigating 
80,000  acres;  that  in  1895  it  had  cost 
about  $100,000  and  was  capable  of  irri- 
gating 30,000  acres;  that  by  reason  of 
financial  difficulties,  [160]  a  foreclosure 
suit  and  other  litigation,  the  work  of 
construction  was  practically  suspended 
from  1895  to  1905;  that  the  work  was 
actively  resumed  in  1905  and  continued 
with  vigor  until  October,  1910,  when  it 
was  completed ;  that  the  cost  of  the  work 
from  1905  to  1910  was  in  excess  of 
$1,500,000,  and  more  than  $950,000  of 
this  was  expended  before  August,  1909, 
when  this  suit  was  begun ;  that  the  work 
done  after  1905  included  a  needle  dam 
across  the  river,  costing  $27,869.20,  an 
additional  headgate  of  concrete  and  re- 
inforced steel,  costing  $52,113.20,  and  a 
wastegate  or  spillway  of  similar  con* 
struction,  costing  $42,253.46;  and  that 
the  number  of  acres  actually  reclaimed 
and  irrigated  by  the  canal  was  being 
rapidly  increased,  being  less  than  2,000 
acres  in  1905,  and  20,000  acres  in  1910. 

The  trial  court  held  that  the  canal 
company's  right,  although  prior  in  time, 
did  not  extend  to  more  than  28.57  second 
feet  of  the  water,  and  entered  a  decree 
to  that  effect.  An  injunction  was  also 
granted  restraining  the  company  from 
taking  more  than  was  thus  accorded  to 
it.  In  the  supreme  court  the  decree  was 
reversed  and  the  suit  was  dismissed  on 
the  merits  so  far  as  it  concerned  the 
Canal  Company  and  the  Tri-State  Land 
Company,  and  without  prejudice  in  re- 
spect of  any  controversy  between  the 
other  parties.  92  Neb.  121,  138  N.  W. 
171. 

The  supreme  court,  recognizing  that 
the  case  was  of  great  importance  to  the 
parties  and  to  all  who  were  interested  in 
irrigated  lands  in  the  state,  and  that 
any  decision  therein  would  almost  in- 
evitably result  in  serious  loss  to  one  or 
more  of  the  parties,  proceeded  in  a 
painstaking  way  to  state,  discuss,  and 
determine  all  the  questions  presented. 
Among  other  things,  it  sustained  the 
authority  of  the  State  Board  of  Irriga- 
tion under  the  Act  of  1895  to  adjudicate 
•1  li.  ed. 


claims  like  those  to  the  waters  of  the 
North  Platte  river;  described  the  board's 
power  in  that  regard  as  quasi  judicial 
and  its  adjudications  as  final  unless 
[161]  appealed  from  to  the  district 
court;  held  that  the  right  to  due  notice 
and  a  reasonable  opportunity  to  be 
heard  was  implied  in  the  act;  and  re- 
affirmed its  decision  in  Farmers  Canal 
Co.  V.  Frank,  72  Neb.  136,  100  N.  W. 
286,  made  in  1904,  that  the  board's  ac- 
tion upon  the  Canal  Company's  claim 
amounted  to  an  unconditional  adjudica^ 
tion  of  the  extent  and  priority  of  the 
claim,  and  that  a  leading  purpose  of  the 
Act  of  1895  was  to  create  a  state  board 
^'whose  records  would  evidence  the  prior- 
ities of  title  to  the  appropriation  of 
water  in  such  a  public  manner  that  no 
one  might  be  misled." 

As  respects  the  notice  actually  given 
to  the  other  parties,  the  opportunity 
which  they  had  for  opposing  or  contest- 
ing the  Canal  Company's  claim  before 
the  board,  and  the  knowledge  of  the 
board's  action  which  they  reasonably 
should  be  regarded  as  possessing,  the 
court  found,  in  substance,  that  before 
the  board  began  to  inquire  into  the 
claims  to  the  waters  of  the  North  Platte, 
it  gave  due  notice  of  its  purpose  so  to 
do ;  that  under  that  notice  all  the  parties 
to  this  suit,  or  their  predecessors  in  in- 
terest, appeared  before  the  secretaxy  of 
the  board,  at  the  times  and  places  indi- 
cated in  the  notice,  and  presented  such 
evidence  as  they  deemed 'appropriate  in 
support  of  their  respective  claims, — the 
evidence  being  preserved  and  becoming 
a  part  of  the  record  in  that  proceeding; 
that  the  board's  printed  rules,  which 
were  duly  brought  to  the  attention  of 
all  the  parties,  permitted  any  claimant 
to  contest  the  claim  of  another,  but  no 
one  sought  to  contest  the  Canal  Com- 
pany's claim;  that  in  ordinary  course, 
after  the  evidence  was  presented,  the 
claims  were  adjudicated, — a  separate 
opinion  upon  each  claim  being  prepared 
by  the  secretary,  who  was  the  state  en- 
gineer, and  afterwards  adopted  by  the 
board;  that  each  claimant  was  specially 
notified  of  the  decision  upon  his  own 
claim,  but  not  of  the  decisions  upon  the 
claims  of  others;  that  the  decision  upon 
the  Canal  Company's  claim,  in  addition 
to  being  entered  [162]  in  the  records 
of  the  state  board,  was  shown  in  a  list 
of  established  claims  regularly  appear- 
ing in  the  biennial  reports  of  the  board 
which  the  state  required  to  be  made  and 
published,  and  was  recorded  in  1905  in 
the  office  of  the  county  clerk  of  the 
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county    where    the    appropriation    was 
made. 

In  these  circumstances  the  court  con- 
cluded that  the  contention  that  the  board 
had  proceeded  without  adequate  notice 
to  the  parties,  or  without  affording  them 
a  reasonable  opportunity  to  be  heard, 
had  no  real  foundation.  It  also  con- 
cluded that,  in  view  of  the  nature  of  the 
enterprise,  the  large  expenditures  reP- 
quired,  and  the  circumstances  surround- 
ing the  temporary  suspension  of  the 
work,  the  contention  that  part  of  the 
Canal  Company's  claim  had  been  lost 
through  lack  of  diligence  or  nonuser  was 
highly  inequitable  and  untenable. 

Then,  coming  to  the  question  of  es- 
toppel, the  court  held  that,  even  if  the 
other  questions  were  decided  against  the 
Canal  Company,  it  was  entitled  to  pre- 
vail upon  the  ground  that  its  adversaries 
were  estopped  by  reason  of  their  own 
conduct,  in  the  course  of  its  opinion 
the  court  referred  at  length  to  the  ad- 
missions in  the  pleadings  and  stipula- 
tion, and  found,  as  matter  of  fact,  that 
shortly  after  the  decision  in  Farmers 
Canal  Co.  v.  Frank,  supra,  the  Tri-State 
Land  Company,  the  Canal  Company's  im- 
mediate predecessor  in  interest,  actively 
took  up  the  work  of  completing  the  canal 
and  diverting  works  and  proceeded 
therewith  in  good  faith  and  with  vigor, 
relying  upon  that  decision  and  the  state 
board's  adjudication,  and  openly  claim- 
ing the  amount  of  water  and  priority 
specified  in  the  latter,  and  that  the  other 
parties,  with  knowledge  of  that  claim 
and  situation,  made  no  claim  of  superior 
right  to  the  water,  but  remained  silent 
for  four  years  while  the  work,  which 
the  court  described  ''as  comparable  only 
to  the  construction  of  a  railroad,"  was 
being  carried  to  completion  at  enormous 
cost,  and  the  water  was  being  [163] 
diverted  and  used  through  the  canal  in 
increasing  volume.  And,  having  thus 
passed  upon  the  questions  of  fact,  the 
court  said: 

''Under  these  circumstances,  and  hav- 
ing this  knowledge,  it  would  be  contrary 
to  the  plainest  principles  of  equity  if 
plaintiffs  might  stand  silently  by,  seeing 
the  defendants  engage  in  such  a  monu- 
mental work  under  claim  of  right,  and 
utter  no  word  of  warning  as  to  their 
own  claims,  which,  if  eventually  estab- 
lished, would  deprive  defendants  of  the 
water  which  the  canal  was  built  to  carrv, 
condemn  the  whole  enterprise  to  failure, 
and  result  in  the  absolute  loss  of  the 
money  expended.  It  would  be  manifest- 
ly inequitable  and  unjust  to  allow  the  I 
plaintiffs,  after  the  works  were  practi- 
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cally  finished  and  the  money  expended, 
to  insist  upon  claims  which,  had  they 
been  asserted  in  good  time,  would  at 
least  have  put  the  defendants  upon  their 
guard  and  have  given  them  cause  to 
pause  and  hesitate  in  their  expenditures 
until  the  validity  of  their  title  had  been 
determined."     [92  Neb.  158.J 

Concisely  stated,  the  assignments  of 
error  complain  that  the  supreme  court 
infringed  the  due  process  and  equal  pro* 
tection  provisions  of  the  14th  Amend- 
ment, first,  by  giving  decisive  effect  to 
the  state  board's  decision,  instead  of 
holding  that  it  was  made  without  law- 
ful notice  or  opportunity  to  be  heard, 
and  therefore  was  void,  and,  second,  by 
misconceiving  or  misapplying  the  statute 
and  common  law  of  the  state  in  dispos- 
ing of  other  questions. 

Our  jurisdiction  is  disputed  and  must 
be  considered,  as,  indeed,  it  should  be, 
even  if  not  challenged.  As  has  been 
shown,  several  questions  were  presented 
to  the  supreme  court  and  all  were  con- 
sidered. One  was  whether  the  state 
board's  decision  could  be  given  any  con- 
clusive effect  consistently  with  the  due 
process  and  equal  protection  clauses  of 
the  14th  Amendment,  and  another  was 
whether  the  defense  of  estoppel  in  pais 
was  well  grounded.  The  first  was  plain- 
ly a  Federal  question  and  the  other  as 
[164]  plainly  non-Federal.  .  Both  were 
resolved  in  favor  of  the  canal  company. 
The  other  questions,  none  of  which  was 
Federal,  may  be  put  out  of  view  in  this 
connection.  Thus  we  are  concerned  with 
a  judgment  placed  upon  two  grounds, 
one  involving  a  Federal  question  and  the 
other  not.  la  such  situations  our  juris- 
diction is  tested  by  inquiring  whether 
the  non-Federal  ground  is  independent 
of  the  other  and  broad  enough  to  sus- 
tain the  judgment.  Where  this  is  the 
case,  the  judgment  does  not  depend  up- 
on the  decision  of  any  Federal  question 
and  we  have  no  power  to  disturb  it. 
Hammond  v.  Johnston,  142  U.  S.  73,  78, 
35  L.  ed.  941,  942,  12  Sup.  Ct.  Rep.  141; 
Eustis  V.  Bolles,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131;  Berea  Col- 
lege  V.  Kentucky,  211  U.  S.  45,  53,  53 
L.  ed.  81,  85,  29  Sup.  Ct.  Rep.  33; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
S.  112,  116,  53  L.  ed.  431,  433,  29  Sup. 
Ct.  Rep.  227;  Gaar,  S.  &  Co.  v.  Shannon, 
223  U.  S.  468,  56  L.  ed.  510,  32  Sup. 
Ct.  Rep.  236 ;  Southern  P.  Co.  V.  Schuy- 
ler, 227  U.  S.  601,  610,  57  L.  ed.  662, 
668,  43  L.R.A.(N.S.)  901,  33  Sup.  Ct. 
Rep.  277.  It  has  been  so  held  in  cases 
where  the  judgment  was  rested  upon  a 
Federal  ground  and  also  upon  an  es- 
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toppcl.  Pierce  v.  Somerset  R.  Co.  171 
U.  S.  641,  648,  43  L.  ed.  316,  319,  19 
Sup.  Ct.  Rep.  64;  Lowry  v.  Silver  City 
Gold  &  S.  Min.  Co.  179  U.  S.  196,  45 
Lu  ed.  151,  21  Sup.  Ct.  Rep.  104,  21  Mor. 
Min.  Rep.  113.^  But  where  the  non-Fed- 
eral ground  is  so  interwoven  with  the 
other  as  not  to  be  an  independent  mat- 
tor,  or  is  not  of  sufficient  breadth  to 
Hustain  the  judgment  without  any  deci- 
sion of  the  other,  our  jurisdiction  is 
plain.  See  Moran  v.  Horsky,  178  U.  S. 
205,  208,  44  L.  ed.  1038,  1039,  20  Sup. 
Ct.  Rep.  856;  Creswill  v.  Grand  Lodge, 
K.  P.  225  U.  S.  246,  261,  56  L.  ed.  1074, 
1080,  32  Sup.  Ct.  Rep.  822.  And  this  is 
true  also  where  the  non-Federal  ground 
is  so  certainly  unfounded  that  it  prop- 
erly may  be  regarded  as  essentially  arbi- 
trary, or  a  mere  device  to  prevent  a  re- 
view of  the  decision  upon  the  Federal 
question.  Leathe  v.  Thomas,  207  U.  S. 
93,  99,  52  L.  ed.  118,  120,  28  Sup.  Ct. 
Rep.  30 ;  Vandalia  R.  Co.  v.  Indiana,  207 
U.  S.  359,  367,  52  L.  ed.  246,  248,  28 
Sup.  Ct.  Rep.  130.  But,  where  the  non- 
Federal  ground  has  fair  support,  we  are 
not  at  liberty  to  inquire  whether  it  is 
right  or  wrong,  but  must  accept  it,  as  we 
do  other  state  decisions  of  non-Federal 
questions.  Murdock  v.  Memphis,  20 
Wall.  590,  635,  22  L.  ed.  429,  444;  Eustis 
V.  BoUes,  150  U.  S.  369,  37  L.  ed.  1111, 
14  Sup.  Ct.  Rep.  131;  [165]  Leathe  v. 
Thomas,  supra;  Arkansas  Southern  R. 
Co.  V.  German  Nat.  Bank,  207  U.  S.  270, 
275,  52  L.  ed.  201,  203,  28  Sup.  Ct.  Rep. 
78. 

It  does  not,  as  we  think,  admit  of 
doubt  that  the  estoppel  in  pais  is  made 
an  independent  ground  of  the  judgment. 
Instead  of  being  interwoven  with  the  va- 
lidity of  the  state  board's  adjudication, 
which  is  the  other  ground,  it  is  distinct 
from  it,  and  is  so  treated  in  the  court's 
opinion.  In  taking  up  the  question  of 
estoppel,  as  also  in  concluding  its  dis- 
cussion of  the  subject,  the  court  plainly 
shows  that  it  is  then  indulging  an  as- 
sumption that  the  other  ground  is  not 
tenable.  True,  the  board's  proceedings 
and  adjudication  are  referred  to  as  hav- 
ing some  bearing  upon  the  good  faith  of 
the  Canal  Company,  and  upon  the  knowl- 
edge which  the  other  parties  had  of  that 
company's  claim,  but  in  this  the  court 
neither  departs  from  the  assumption  in- 
dulged nor  confuses  the  two  g^unds  of 

iSee  also  Sherman  v.  Grinnell,  144  U. 
8.  108,  202  36  L.  ed.  403»  405,  12  Sup.  Ct. 
Rep.  674;  Gillis  v.  Strinchfield,  159  U.  8. 
658,  660,  40  L.  ed.  295,  296,  16  Sup.  Ct 
Rep.  131;  Hale  v.  Lewis,  181  U.  S.  473,  479, 
480,  46  L.  ed.  959,  962,  21  Sup.  Ct.  Rep.  677. 
•  1  li.  ed. 


the  judgment.  Even  if  invalid,  the 
board's  proceedings  and  adjudication 
could  well  have  a  real  bearing  upon  the 
matters  indicated. 

In  view  of  the  facts  before  recited  we 
think  it  cannot  be  said  that  the  ruling 
upon  the  question  of  estoppel  is  without 
fair  support,  or  430  unfounded  as  to  be 
essentially  arbitrary,  or  merely  a  device 
to  prevent  a  review  of  the  other  ground 
of  the  judgment.  We  therefore  are  not 
at  liberty  to  inquire  whether  the  ruling 
is  right  or  wrong.  And  it  may  be  well 
to  add  that  the  question  did  not  origi- 
nate with  the  court  It  was  presented 
by  the  pleadings,  was  in  the  minds  of  the 
parties  when  the  stipulation  was  made, 
and  was  dealt  with  by  counsel  and  court 
as  a  matter  of  obvious  importance. 

It  is  not  urged,  nor  could  it  well  be, 
that,  as  a  ground  of  decision,  the  es- 
toppel is  not  broad  enough  to  sustain  the 
judgment. 

The  claim  that  the  court,  in  disposing 
of  some  of  the  questions,  including  that 
of  the  estoppel,  misconceived  or  misap- 
plied the  statutory  and  common  law  of 
the  state,  and  thereby  infringed  the  due 
process  and  equal  protection  [166] 
clauses  of  the  14th  Amendment,  requires 
but  brief  notice.  The  due  process  clause 
does  not  take  up  the  laws  of  the  several 
states  and  make  all  questions  pertaining 
to  them  constitutional  questions,  nor 
does  it  enable  this  court  to  revise  the 
decisions  of  the  state  courts  upon  ques- 
tions of  state  law.  Sayward  v.  Denny, 
158  U.  S.  180,  186,  39  L.  ed.  941,  943, 
15  Sup.  Ct.  Rep.  777;  Central  Land  Co. 
V.  Laidley,  159  U.  S.  103,  112,  40  L.  ed. 
91,  94,  16  Sup.  Ct.  Rep.  80;  Castillo  v. 
McConnico,  168  U.  S.  674,  683,  684,  42 
L.  ed.  622,  625,  626,  18  Sup.  Ct.  Rep. 
229.  The  questions  presented,  other 
than  those  relating  to  the  validity  of 
the  state  board's  adjudication,  all  turned 
exclusively  upon  the  law  of  the  state, 
and  the  state  court's  decision  of  them  is 
controlling.  Preston  v.  Chicago,  226  U. 
S.  447,  57  L.  ed.  293,  33  Sup.  Ct.  Rep. 
177;  St  Louis  &  K.  C.  Land  Co.  v.  Kan- 
sas City,  241  U.  S.  419,  427,  60  L.  ed. 
1072,  1077,  36  Sup.  Ct  Rep.  647;  Old 
Colony  Trust  Co.  t.  Omaha,  230  U.  S. 
100,  116,  57  L.  ed.  1410,  1416,  33  Sup. 
Ct.  Rep.  967.  The  reference  to  the  equal 
protection  clause  evidently  b  inadvert- 
ent, for  there  is  no  claim  of  unwarranted 
or  abritrary  discrimination. 

It  results  from  what  has  been  said 
that  the  judgment  is  one  which  is  not 
open  to  review  by  this  court. 

Writ  of  error  dismissed. 
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CITY  OF  OWENSBORO,  Appt., 

V. 

OWENSBORO  WATER  WORKS  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  166-187.) 

Franchise  —  of  waterworks  company  -« 
term  —  life  of  corporation  —  exten- 
sion. 

1.  A  franchise  for  the  corporate  life 
of  the  grantee  as  lawfully  extended  by  a 
subsequent  renewal,  and  not  merely  for  the 
primary  term  named  in  the  company's  char- 
ter, is  what  was  given  by  a  municipal  grant 
to  a  waterworks  company  purchasing  an  ex- 
isting plant,  of  the  franchise  and  license  to 
maintain,  complete,  and  operate  water- 
works in  the  Qiunicipality,  and  to  use  its 
public  highways  for  that  purpose  ''for  and ' 


during  the  existence  of  the  said  corpora* 
tion,"  where  the  company's  charter  limited 
its  corporate  life  to  twenty-five  years,  "sub- 

J'eci  to  such  extensions  of  its  term  of  ex« 
Btence  as  by  law*  provided,"  and  the  local 
law  authorized  renewals  of  such  term  by 
vote  of  the  stockholders. 
[For  other  cases,  sec  Frnnchlse ;  Waters,  III., 
In  Digest  Sup.  Ct.  1908.] 

Corporations  —  term  of  existence  —  ex- 
tension. 
2.  The  declared  purpose  of  an  amend- 
ment to  a  corporate  charter,  made  con- 
formably to  Ky.  Gen.  Stat.  1888,  chap.  56, 
§  7;  Ky.  Stat.  1903,  §§  540,  559,  and  574, 
to  extend  the  Company's  corporate  life  for 
twenty-five  years,  was  not  defeated  merely 
because  the  primary  term  of  twenty-five 
years  expired  on  May  31,  1914,  and  the 
amendment  to  the  charter  stated  that  the 


Note.— Extension  or  renewal  of  corpo- 
rate charter. 

Estoppel  or  laches  on  the  part  of  state 
officials  cannot  operate  to  extend  or  re- 
vive the  life  of  a  corporation  whose 
term  of  corporate  existence  has  expired, 
where  there  is,  under  the  state  Constitu- 
tion, no  lawful  method  of  extending  its 
life  or  reviving  it.  Atty.  Gen.  ex  rel. 
Linnell  v.  Gay,  162  Mich.  612, 127  N.  W. 
814. 

A  statute  authorizing  the  extension  of 
the  existence  of  any  corporation  at  any 
time  before  the  expiration  of  the  period 
named  in  the  certificate  of  incorporation, 
to  be  effected  by  the  filing  of  a  certifi- 
cate, was  a  grant  to  corporations  or- 
ganized while  the  act  was  in  force,  and 
must,  as  between  the  stockholders  who 
entered  into  the  contract  created  by  the 
certificate  of  organization,  be  considered 
to  be  incorporated  with  it  like  other  gen- 
eral powers  of  corporations  to  affect  the 
contract  relation.  Smith  v.  Eastwood 
Wire  Mfg.  Co.  58  N.  J.  Eq.  331,  43  Atl. 
567.  The  court  said:  ^'Stockholders 
may,  perhaps,  under  the  laws  which  au- 
thorize special  restrictions  in  charters, 
exclude  the  power  of  continuing  corpo- 
rate existence  beyond  a  fixed  period ;  but 
unless  this  power  is  excluded  the  cor- 
poration may,  as  between  itself  and  the 
stockholders,  extend  its  corporate  exist- 
ence under  the  laws  for  that  purpose, 
which  existed  at  the.  time  of  the  incor- 
poration (provided  these  laws  still 
remain  in  force  at  the  time  of  the  pro- 
ceedings for  continuance),  or  under  sub- 
sequent laws  by  which  the  state,  as  it  has 
a  right  to  do  in  its  control  over  corpora- 
tions, restricts  rather  than  enlarges  the 
power  of  continuing  the  existence."  See 
also  infra,  Foster  v.  Essex  Bank,  16 
Mass.  244,  8  Am.  Dec.  135. 

Corporations  organized  under  general 
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laws  since  the  original  enactment  of  the 
statute  now  incorporated  in  Mo.  Rev. 
Stat.  1909,  §  2991,  as  well  as  those  or- 
ganized prior  thereto  under  special  laws, 
are  comprehended  by  the  provisions  of 
that  section  that  the  powers  enumerated 
in  the  preceding  section  shall  vest  in 
every  corporation  hereafter  created,  and 
that  any  corporation,  including  those 
heretofore  organized  under  any  general 
or  special  law,  may  accept  the  provi- 
sions of  the  general  corporation  laws, 
and  that  thereupon  the  time  of  the  ex- 
istence of  such  corporation  may  be  ex- 
tended'upon  the  filing  of  a  certificate  of 
such  acceptance  for  such  period  as  was 
originally  permissible  or  may  be  stated 
in  such  certificate,  provided  that  noth- 
ing therein  shall  extend  or  continue  to 
any  corporation  organized  or  existing 
under  a  special  law  or  charter,  any  spe- 
cial privilege,  immunity,  franchise,  or 
exemption  not  possessed  by  corporations 
organized  under  general  laws,  and  that 
the  duration  of  the  corporation  shall  not 
be  extended  until  it  shall  pay  certain 
fees  into  the  state  treasury.  State  ex 
rel.  Kinloch  Teleph.  Co.  v.  Roach,  — 
Mo.  — ,  190  S.  W.  862.  The  court  said 
that,  construing  that  part  of  the  section 
which  fixes  the  fees  as  applicable  to  cor- 
porations organized  since  its  passage  and 
under  the  general  laws,  as  well  as  to 
those  organized  prior  thereto  and  under 
special  laws,  did  not  render  the  section 
repugnant  to  the  provisions  of  §  2977, 
authorizing  amendments  to  articles  of 
incorporation,  and  providing  that  if  the 
amendment  increases  the  capital  stock, 
the  additional  amount  provided  by  law 
for  such  increase  shall  be  paid. 

A  corporation  which  accepted  the  pro- 
visions of  Ga.  Act  of  November  13, 1889, 
renewing  and  extending  the  charter  life 

of  the  company  for  a  period  of  fifty 
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extension    for    another    twent7<>fiy6    years 
would  begin  **fron)  and  after  June  1,  1014.'* 
[For  other   cases,   see  Corporations,   II.   b,   In 
Digest  Sup.  Ct  1008.] 

Frauclitse  —  of  waterworks  company  -» 
term  —  practical  constmction. 

3.  The  parties  to  a  municipal  grant  to 
a  newly  formed  waterworks  company  of  a 
franchise  **for  and  during  the  existence  of 
the  said  corporation/'  made  by  an  ordinance 
which  accepted  the  grantee  as  the  successor 
of  an  earlier  company  in  respect  of  a  twen- 
ty-five gears'  contract  for  hydrant  rental 
then  existing  between  the  municipality  and 
such  other  company,  cannot  be  deemed  to 
have  recognized  that  auch  franchise  was  for 
the  grantee's  corporate  life  of  twenty-five 
years,  unaffected  by  any  extension  of  its 
corporate  existence,  merely  because  subse- 
quent ordinances  accepted  by  the  company. 


.  requesting  the  extension  of  pipe  lines,  de- 
clared that  the  city  thereby  rented  the 
hydrants  along  such  extension  "for  the  un- 
expired term  of  the  franchise  of  the  said 
water  company,"  but  the  word  **franchise," 
as  used  in  this  connection,  must  be  deemed 
to  refer  to  the  hydrant  contract  with  the 
earlier  company,  made  for  a  definite  term, 
which  both  parties  understood  was  to  ter- 
minate in  twenty-five  years  from  its  date. 
[For  other  cases,  see  Franchise;  Waters,  III.. 
In  Digest  Sup.  Ct.  1908.] 

E8lopi>el  —  by  record  —  recital  in  plead- 
ing. 

4.  A  corporation  is  not  estopped  to 
claim  that  its  franchise  granted  for  and 
during  the  existence  of  the  said  corporation" 
was  extended  by  a  renewal  of  its  corporate 
life  beyond  the  primary  term  of  twenty-five 
years  for  another  twenty-five  years,  merely 


years,  could  not  thereafter  apply  to  and 
obtain  from  the  secretary  of  state  an 
independent  renewal  of  its  charter  under 
the  Act  of  December  20,  1893,  that  act 
having  no  application  save  to  corpora- 
tions whose  charters  had  expired  or  were 
about  to  expire.  Augusta  &  S.  R.  Co.  v. 
Augusta,  100  Ga.  701,  28  S.  E.  126. 

Usually  only  existing  corporations  can 
avail  themselves  of  the  statutory  privi- 
lege of  renewal  or  extension. 

A  corporation  whose  existence  had  ex- 
pired before  the  enactment  of  N.  Y. 
Laws  1880,  chap.  187,  providing  for  the 
extension  of  corporate  existence,  cannot 
renew  its  charter  under  that  act,  which 
is,  by  its  terms,  limited  to  ''any  existing 
corporation."  People  ex  rel.  Clausen  v. 
Newburgh  &  S.  PL  Road  Co.  23  Hun, 
173. 

A  corporation  may  not,  after  the  ex- 
piration of  its  corporate  life,  adopt  an 
amendment  to  its  articles  of  incorpora- 
tion, extending  its  existence,  by  virtue 
of  Ky.  Stat.  1909,  §§  570,  674,  empower- 
ing any  corporation  formed  before  the 
passage  of  those  statutes  to  avail  itself 
of  the  provisions  of  the  act  by  filing 
in  the  office  of  the  secretary  of  state  a 
resolution  adopted  by  its  board  of  di- 
rectors accepting  the  provisions  of  the 
state  Constitution,  and  providing  that 
the  articles  of  such  corporation  may  be 
amended  in  the  manner  provided  for  the 
amendment  of  articles  of  incorporation 
of  corporations  organized  under  the  act, 
and  §  559,  providing  that  any  corpora- 
tion may,  by  consent  in  writing  of  the 
owners  of  at  least  two  thirds  of  its 
capital  stock,  change  or  amend  any  of  its 
articles  of  incorporation,  since,  by  §  561, 
when  any  corporation  expires  by  the 
terms  of  its  articles  of  incorporation,  it 
may  be  thereafter  continued  to  act  for 
the  purpose  of  closing  up  its  business, 
but  for  no  other  purpose.  Home  Bldg. 
•1  L.  ed. 


Asso.  V.  feruner,  134  Ky.  361,  120  8.  W. 
306. 

A  railway  corporation  which,  by  rea- 
son of  a  mortgage  foreclosure  sale  of  all 
its  property,  rights,  and  franchises,  has 
lost  its  right  to  build  and  operate  its 
road,  cannot  claim  the  benefit  of  N.  T. 
Laws  1879,  chap.  350,  enacted  after  such 
sale,  which  provides  for  the  extension  of 
the  time  prescribed  in  the  charter  of  any 
existing  railway  company  for  the  com- 
pletion  of  its  road,  in  view  of  the  further 
provision  of  such  statute  that  nothing 
therein  contained  shall  have  the  effect 
to  revive  any  corporation  whose  cor- 
porate power  has  been  forfeited  from 
any  cause.  Sodus  Bay  &  C.  R.  Co.  v. 
Lapham,  43  Hun,  314. 

A  corporation  which  became  defunct 
under  Pa.  Act  of  April  17,  1876,  §  11, 
supplementing  the  Act  of  April  29, 1874, 
because  of  its  failure  to  carry  on  its 
work  and  construct  its  necessary  build- 
ings, structures,  or  improvements  with- 
in two  years  from  the  date  of  incorpora- 
tion, was  not  given  life  by  the  provision 
of  the  Act  of  June  13,  1883,  §  5,  that 
''any  corporation  now  in  existence  shall 
have  two  years  from  the  date  of  this 
act  to  do  and  perform  the  things  by  this 
section  required,"  the  latter  statute  also 
declaring  in  §  4  that -nothing  therein 
contained  "shall  be  construed  to  repeal, 
or  authorize  the  repeal,  of  any  of  the 
requirements  or  restrictions  of  the  said 
Act  of  April  29,  1874,  and  its  supple- 
ments, nor  to  dispense  with  any  of  the 
provisions  of  the  said  act."  Com.  ex 
rel.  Atty.  Gen.  v,  Lykens  Water  Co. 
110  Pa.  391,  2  Atl.  63. 

See  also  infra,  Lincoln  &  K.  Bank  v. 

Richardson,  1  Me.  79,  10  Am.  Dec.  34; 

Merges  v.  Altenbrand,  45  Mont.  355, 123 

Pac.   21;    St.   Philip's   Church  v.   Zion 

Presby.  Church,  23  S.  C.  297. 

A  £Tavel  road  company  organized  to 
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because  some  years  before  the  primary 
period  ocpired  it  described  its  franchise  in 
two  suits  against  the  municipality  as 
granted  for  a  term  of  twenty-five  years, 
where  in  neither  suit  was  it  material  wheth- 
er the  life  of  the  franchise  was  strictly 
limited  to  that  period,  or  subject  to  prolong- 
ation by  an  extension  of  the  company's  cor- 
porate existence,  and  such  question  was  not 
adjudicated  in  either  suit,  and  in  both 
suits  the  franchise  was  also  described  by 
the  company  as  granted  for  "the  whole 
period  of  its  eorpurate  existence." 
[For  otber  cases,  see  Elstoppel,  I.,  in  Digest 
8up.  Ct.  1»08.J 

[No.  79.] 

Argued  November  8,  1916.    Decided  March 

6,  1917. 

exist  for  thirty  years,  under  Mich.  Laws 
1851,  Act  No.  155,  which  permitted  a 
corporate  existence  of  fifty  years,  could, 
under  the  general  power  to  amend  the 
articles  of  association  conferred  by  Laws 
1871,  Act.  No.  86,  extend  the  period  of 
its  corporate  life  to  fifty  years  from  its 
organization.  People  ex  rel.  Ward  v. 
Green,  116  Mich.  505,  74  N.  W.  714. 

A  toll  road  corporation  organized 
prior  to  the  adoption  of  the  California 
Constitution  might  elect,  under  Civ. 
Code,  §  287,  to  reorganize^  and  could  ex- 
tend the  period  of  its  corporate  exist- 
ence,  and  thereafter  collect  tolls  beyond 
the  period  originally  limited  for  its  ex- 
istence.   People  V.  Pfister,  57  Cal.  532. 

The  continuance  of  the  existence  of  a 
corporation  whose  charter  expired  by 
limitation  was  authorized  by  Tenn.  Laws 
1887,  chap.  197,  for  the  term  of  five 
years  from  the  period  of  such  limitation. 
Coal  Creek  Min.  &  Mfg.  Co.  v.  Ten- 
nessee Coal,  Iron  &  R.  Co.  106  Tenn.  651, 
62  S.  W.  162. 

A  corporation  organized  under  Mont. 
Comp.  Stat.  1887,  §  446,  which  contained 
no  provision  for  the  extension  of  its 
corporate  existence  beyond  the  term  of 
twenty  years  to  which  the  corporate  life 
was  limited,  could,  notwithstanding  its 
failure  to  elect  to  continue  its  existence 
under  the  Constitution  of  1895  or  sub- 
sequent legislation,  avail  itself  of  the 
privilege  of  extension  granted  by  Rev. 
Codes  1907,  §  3826,  since  the  provisions 
of  the  Act  of  1893,  incorporated  in  that 
section,  were  continued  in  force  as 
amendments  to  the  provisions  of  the 
Code  of  1895  on  the  same  subject,  sup- 
planting them  so  far  as  they  were  in- 
consistent with  them.  Merges  v.  Alten- 
brand,  45  Mont.  355,  123  Pac.  21. 

Subsequent  acts  extending  corporate 
charters  granted  before  the  passage  of 
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APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Kentucky  to  review  a  decree 
enjoining  a  municipality  from  obstruct- 
ing and  preventing  the  maintenance  and 
operation  of  an  existing  waterworks 
plant.  AJIrmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Jolly  argued  the  cause, 
and,  with  Messrs.  John  A.  Dean,  Jr.,  Ben 
D.  Ringo,  and  La  Vega  Clements,  filed  a 
brief  for  appellant: 

It  is  a  fixed  rule  in  Kentucky,  steadily 
adhered  to  without  modification  for  more 
than  fifty  years, — really  more  than  one 
hundred  years, — that  in  the  computa- 
tion of  time,  the  day  on  which  the  act 
^— ^.^^■^^^— ^— "— — ^^^-^•^— ^— ii^— ^— ^—•^■^^^.— ^^— ^^^i™^™^™^™^^^ 

Ky.  Act  of  February  14, 1856,  were  com- 
prehended by  the  provisions  of  that  act 
that  all  charters  and  grants  of  or  to  cor- 
porations, or  amendments  thereof,  and 
all  other  statutes,  shall  be  subject  to 
amendment  or  repeal  at  the  will  of  the 
legislature  unless  a  contrary  intent  be 
plainly  expressed.  Northern  Bank  v. 
Stone,  88  Fed.  413;  Deposit  Bank  v. 
Daviess  County,  102  Ky.  174,  44  L.R.A. 
825,  39  S.  W.  1030,  44  S.  W.  1131,  over- 
ruling Franklin  County  Ct.  v.  Deposit 
Bank,  87  Ky.  370,  9  S.  W.  212. 

And  the  extension  of  the  charter  of 
the  Northern  Bank  of  Kentucky  by  the 
Act  of  1884,  without  new  conditions  ex- 
cept that  it  shall  be  formally  accepted 
by  the  bank,  does  not  plainly  express  a 
contrary  intent.  Northern  Bank  v. 
Stone,  supra. 

Validity  of  statutes. 

The  legislature,  unless  restricted  by 
the  Constitution,  has  the  undoubted  right 
to  grant  such  special  acts  of  incorpora- 
tion as  it  sees  fit,  and  provide  for  the 
renewal  and  extension  of  the  corporate 
existence.  Taggart  ex  rel.  Mason  v. 
Perkins,  73  Mich.  303,  41  N.  W.  426. 

But  without  the  authority  conferred 
upon  the  legislature  by  Mich.  Const,  art 
15,  §  10,  it  would  have  had  no  power  to 
authorize  the  extension  of  mining  cor- 
porations whose  periods  of  existence 
were,  in  their  articles  of  association, 
limited  to  the  constitutional  limit  of 
thirty  years.  Seneca  Min.  Co.  v.  Osmun 
(Seneca  Min.  Co.  v.  Secretary  of  State) 
82  Mich.  573,  9  L.R.A.  770,  47  N.  W. 
25.  Following  Taggart  ex  rek  Mason  v. 
Perkins,  supra. 

The  extension  by  Ind.  Acts  1885,  p. 
21,  of  the  corporate  life  of  certain  cor- 
porations created  by  special  acts,  was 
forbidden  by  Ind.  Const,  art.  11,  §  13, 

a4S  u.  s. 
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is  done  must  be  included;  and  when  the 
computation  is  to  be  made  from  the  day 
itself  y  that  day  must  be  excluded.  Under 
this  rule  the  words  of  the  alleged  amend- 
ment, ''from  and  after"  the  1st  day  of 
June,  1914,  eifdude  the  day  named, 
namely,  the  1st  day  of  June. 

Batman  v.  Megowan,  1  Met.  (Ky.) 
533;  Chiles  v.  Smith,  13  B.  Mon.  461; 
Com.  V.  Shelton,  99  Ky.  120,  35  S.  W. 
128 ;  Combs  v.  Eversole,  114  Ky.  225,  70 
S.  W.  638;  Geneva  Cooperage  Co.  v. 
Brown,  124  Ky.  16, 124  Am.  St.  Rep.  388, 
98  S.  W.  279;  Frankfort  v.  Farmers 
Bank,  105  Ky.  812,  49  S.  W.  811;  Hand- 
ley  V.  Cunningham,  12  Bush,  402;  Irwin 
V.  Irwin,  105  Ky.  637, 49  S.  W.  432;  Long 
▼.  Hughes,  1  Duv.  387;  Mallory  v.  Hiles, 


4  Met.  (Ky.)  53;  Mooar  v.  Covington 
City  Nat.  Bank,  80  Ky.  305;  Henry 
Voght  Mach.  Co.  v.  Pennsylvania  Iron 
Works  Co.  23  Ky.  L.  Rep.  2164,  66  S.  W. 
734;  Newton  v.  Ogden,  126  Ky.  103, 102 
S.  W.  865 ;  Owen  v.  Howard  Ins.  Co.  87 
Ky.  573,  10  S.  W.  119;  Smith  v.  Lawler, 
25  Ky.  L.  Rep.  1782,  78  S.  W.  851;  White 
v.  Crutcher,  1  Bush,  472;  Wilson  v.  Illi- 
nois  C.  B.  Co.  29  Ky.  L.  Rep.  148,  92  S. 
W.  572;  Wood  v.  Com.  11  Bush,  220; 
Arnold  v.  United  States,  9  Cranch,  104, 
2  L.  ed.  671;  Sheets  v.  Shelden,  2  Wall. 
177,  17  L.  ed.  822;  Best  v.  Polk  (Best 
V.  Doe)  18  Wall.  112,  21  L.  ed.  805; 
Taylor  v.  Brown,  147  U.  S.  640,  37  L.  ed. 
313, 13  Sup.  Ct.  Rep.  649. 
The  waterworks  of  the  appellee  is  not 


providing  that  ^'corporations,  other  than 
banking,  shall  not  be  created  by  special 
act,"  and  by  art.  1,  §  23^  prohibiting  the 
grant  to  any  citizen  or  class  of  citizens 
of  privileges'  or  immunities  which,  upon 
the  same  terms,  shall  not  belong  to  all 
citizens.  Clark  v.  American  Cannel  Coal 
Co.  165  Ind.  213,  112  Am.  St.  Rep.  217, 
73  N.  E.  1083;  Re  Bank  of  Commerce, 
153  Ind.  460,  47  L.R.A.  489,  53  N.  E.  950, 
55  N.  E.  224. 

So  much  of  E[an.  Gen.  Stat.  chap.  23, 
§  25,  as  attempts  to  authorize  oorpora- 
tions  organized  under  special  laws  of  the 
territory  to  continue  to  enjoy  and  exer- 
cise all  their  powers,  privileges,  and 
franchises  originally  conferred  for  an  in- 
definite period  exceeding  the  limits  of 
their  chartered  existence,  violates  Kan. 
Const,  art.  12,  §  1,  forbidding  the  legisla- 
ture to  pass  special  acts  conferring  cor- 
porate powers.  State  ex  rel.  Green  v. 
Lawrence  Bridge  Co.  22  Kan.  438. 

To  the  contrary  is  Jersey  City  v.  North 
Jersey  Street  R.  Co.  73  N.  J.  L.  175,  63 
Atl.  906,  afltened  in  74  N.  J.  L.  774,  67 
AtL  113,  which  holds  that  the  supple- 
ment to  the  act  concerning  corporations 
passed  April  21,  1876,  authorizing  the 
extension  of  corporate  existence  by  any 
corporation  theretofore  or  thereafter 
created  under  or  by  virtue  of  any  law 
of  the  state,  though  applicable  to  cor- 
porations incorporated  by  special  act, 
was  a  general  law,  and  hence  is  not  re- 
pugnant to  N.  J.  Const,  art.  4,  §  7, 1 11, 
which  declares  that  the  legislature  shall 
pass  no  special  act  conferring  corporate 
powers.  ^^It  may  be,"  said  the  court, 
"that  the  Act  of  1876,  if  it  preserved  to 
any  corporation  which  takes  advantage 
of  its  provisions  a  power,  privilege,  or 
franchise  which  no  other  corporation  of 
the  state  of  a  like  character  holds  or  can 

acquire,  would  contravene  the  constitu- 
•  1  li.  cd. 


tional  provision  referred  to  to  that  ex- 
tent; but,  assuming  this  to  be  so,  there 
is  nothing  in  the  language  of  the  act 
which  compels  the  conclusion  that  the 
legislature  intended  to  grant  to  any  cor-> 
poration,  having  had  such  exceptional 
power,  privilege,  or  franchise,  the  right 
to  further  enjoy  it,  notwithstanding  the 
prohibition  of  the  Constitution,  and 
therefore  it  must  be  presumed,  in  con- 
struing the  act,  that  it  was  not  the  in- 
tention of  the  legislature  in  passing  it 
to  preserve  to  any  corporation  the  right 
to  enjoy  such  exceptional  power,  privi- 
lege, or  franchise  beyond  the  term  of 
its  existence  as  originally  fixed  by  its 
charter  or  act  of  incorporation.  So  con- 
strued, the  Act  of  1876  is  general,  and 
not  special,  in  its  character." 

Distinguishing  State  ex  rel.  Green  v. 
Lawrence  Bridge  Co.  supra,  the  court 
said:  ''Chief  Justice  Horton,  delivering 
the  opinion,  describes  the  Kansas  Ex- 
tension Act  as  'loaded  to  overflowing 
with  special  charters, — some  good,  others 
bad,  and  many  vicious, — each  of  which 
confers  corporate  powers  and  privileges 
distinct,  exclusive,  and  separate  from 
every  other  corporation;  and  these  pow- 
ers and  privileges  do  not  belong  to  all 
corporations  of  the  same  class,  nor  ean 
all  corporations  of  the  same  class,  upon 
the  same  terms,  enjoy  like  powers  and 
privileges.'  In  New  Jersey  it  is  not  the 
fact  that  many  of  the  special  charters 
granted  by  the  legislature  are  'bad'  or 
'vicious.'  It  is  true  that  in  some  of 
them  as  originally  passed,  certain  special 
powers  and  privileges  were  granted,  the 
enjo3rment  of  which  by  the  corporate 
grantees  was,  as  subsequent  experience 
has  taught,  injurious  to  the  public  inter- 
ests. But  the  grant  of  most,  if  not  all, 
of  such  objectionable  powers  and  priv- 
ileges, has  been  revoked  by  the  legisla- 
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a  work  of  internal  improvement,  within 
the  meaning  of  those  words  under  the 
laws  of  the  United  States,  or  the  laws 
of  the  state  of  Kentucky. 

1  Benton,  Thirty  Years'  View,  chap. 
10;  McMaster,  History  of  United  States, 
vols.  3,  4;  1  Collins,  History  of  Ken- 
tucky, pp.  537,  653;  Osborne  v.  Adams 
County,  106  U.  S.  181,  27  L.  ed.  129,  1 
Sup.  Ct.  Rep.  168,  109  U.  S.  1,  27  L.  ed. 
835,  3  Sup.  Ct  Rep.  150;  Burlington 
Twp.  V.  Beasley,  94  U.  S.  310,  24  L.  ed. 
161;  Blair  v.  Cuming  County,  111  U.  S. 
363,  28  L.  ed.  457,  4  Sup.  Ct.  Rep.  449. 


Mr.  Ben  D.  Bingo  also  argued  the 
cause,  and,  with  Messrs.  John  A.  Dean, 
Jr.,  and  La  Vega  Clements,  filed  a  brief 
for  appellant: 

The  parties  to  this  contract  will  be 
bound  by  the  construction  which  they 
have  placed  upon  it  and  mutually  acted 
upon. 

Chicago  V.  Sheldon,  76  U.  S.  56,  19  L, 
ed.  597;  Page,  Contr.  §§  1112  et  seq. 

The  rights  granted  to  appellee  are 
limited  to  those  which  flow  from  a  just 
and  fair  interpretation  of  the  contract; 
and  this  will  be  construed  most  strongly 


ture  by  general  laws  now  upon  the  stat- 
ute books.  Nor  is  it  true  of  this  state, 
except  to  a  very  limited  extent  (if  it  be 
true  at  all),  that  the  special  charters 
granted  by  our  legislature  confer  cor- 
porate powers  and  privileges,  the  like  of 
which  cannot  be  obtained  and  enjoyed 
by  other  corporations  of  the  same  class 
and  upon  the  same  terms.  By  our  sys- 
tem of  general  corporation  laws  almost 
every  conceivable  kind  of  corporate 
franchise,  power,  and  privilege  may  be 
obtained  by  any  associaticm  of  persons 
who  desires  to  acquire  them;  and  most, 
if  not  all,  of  them,  may  be  enjoyed  upon 
the  same  terms  as  like  franchises,  pow- 
ers, and  privileges  are  enjoyed  by  cor- 
porations holding  them  under  special 
charters.  For  these  reasons  it  seems  to 
us  that  the  Kansas  decision  is  not  a  prec- 
edent on  the  question  now  before  us." 

A  constitutional  provision  against  the 
formation  of  corporations  under  special 
acts  was  not  violated  by  Minn.  Special 
Laws  1897,  chap.  134,  §  17,  striking  out 
the  words  ^'for  the  period  of  fifteen 
years"  from  the  corporate  charter 
(Minn.  Laws  1857,  Ex.  Sess.  chap.  60), 
which  constituted  the  persons  therein 
named  a  body  corporate  for  that  period. 
Cotton  V.  Mississippi  A  R.  River  Boom 
Co.  22  Minn.  372. 

An  act  extending  the  life  of  a  corpora- 
tion created  by  special  act  before  the 
adoption  of  Wis.  Const,  art.  4,  §  31, 
subd.  7,  prohibiting  the  legislature  ''from 
enacting  any  special  or  private  laws  for 
granting  corporate  powers  or  privileges 
except  to  cities,"  is  not  the  granting  of 
corporate  powers  or  privileges  within 
the  meaning  of  thut  provision,  especially 
in  view  of  the  provision  of  art.  11,  §  1, 
of  the  state  Constitution,  that  all  general 
or  special  incorporation  acts  may  be  al- 
tered or  repealed  by  the  legislature  at 
any  time  after  their  passage.  Black 
River  Improv.  Co.  v.  Holway,  87  Wis. 
584,  59  N.  W.  126. 

The  provision  in  N.  J.  Pub.  Laws  1874^ 
e64 


p.  1071,  that  after  the  approval  of  that 
act,  the  Celluloid  Harness  Trimming 
Company  should  not  be  bound,  con- 
trolled, or  in  any  way  affected  by  the  act 
under  which  it  was  originally  incor- 
porated, or  by  any  supplements  thereto 
except  as  prescribed  in  the  Act  of  1874, 
is  sufficiently  expressed  in  the  title, 
''An  Act  to  Extend,  Amend,  and  Increase 
the  Corporate  Powers  and  Privileges  of 
the  Celluloid  Harness  Trimming  Com- 


pany 


tf 


Rubber    &    Celluloid    Harness 


Trimming  Co.  v.  Rubber-Bound  Brush 
Co.  83  N.  J.  Eq.  510,  91  Atl.  641. 

A  statute  providing  that  all  corpora- 
tions then  existing  or  thereafter  to  be 
established  for  the  expiration  of  which 
a  definite  time  is  provided  shall  be  con- 
tinued in  existence  for  three  years  in  ad- 
dition thereto,  for  the  purpose  of  suing 
and  being  sued  and  winding  up,  is  not 
unconstitutional  as  impairing  the  force 
and  obligation  of  the  contract  of  the 
corporators,  or  as  interfering  with  their 
vested  rights.  Foster  v.  Essex  Bank,  16 
Mass.  2£l,  8  Am.  Dec.  135.  See  also 
supra.  Smith  v.  Eastwood  Wire  Mfg.  Co. 
58  N.  J.  Eq.  331,  43  Atl.  567. 

The  enactment  of  a  general  law  under 
which  corporations  may  themselves  ex- 
tend the  term  of  their  corporate  exist- 
ence beyond  the  maximum  period  for 
which  corporations  may  originally  be  or- 
ganized was  forbidden  to  the  legislature 
by  Cal.  Const,  art.  12,  §  7,  which  pro- 
vides that  the  l^islature  shall  not  ex- 
tend any  franchise  or  charter,  nor  re- 
mit the  forfeiture  of  any  franchise  or 
charter,  of  any  corporation  now  existing 
or  which  shall  hereafter  exist  under  the 
laws  of  this  state.  Boca  Mill.  Co.  v. 
Curry,  154  Cal.  326,  97  Pac.  1117. 

The  constitutional  prohibition  against 
extending  the  time  for  the  existence  of 
charters  of  mining  corporations,  found 
in  Mich.  Const,  art  19,  §  9,  relates  ex- 
clusively to  pre-existing  mining  com- 
panies in  the  upper  peninsula;  but  §  10, 
prohibiting   that   any   corporation,   ex- 
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against  the  Water  Company  and  in  favor 
of  the  public. 

Joy  V.  St.  Louis,  138  U.  S.  1,  34  L.  ed. 
843,  11  Sup.  Ct.  Rep.  243;  Louisville 
Trust  Co.  V.  Cincinnati,  34  L.R.A.  618, 
22  C.  C.  A.  171,  40  U.  S.  App.  267,  76 
Fed.  296. 

It  is  incumbent  upon  those  claiming 
under  a  public  grant  to  make  out  the 
rights  contended  for  by  terms  which 
clearly  and  unequivocally  convey  them; 
and  it  is  enough  to  deny  the  privileges 
contended  for  if,  upon  considering  the 
act,  the  mind  rests  in    doubt   and   un- 


certainty as  to  whether  they  are  intend- 
ed to  be  conferred. 

Blair  v.  Chicago,  201  U.  S.  400,  60  K 
ed.  801,  26  Sup.  Ct.  Rep.  427. 

Mr.  William  T.  Ellis  argued  the  cause, 
and,  with  3£r.  James  J.  Sweeney,  filed  a 
brief  for  appellee: 

Only  the  issues  made  by  the  pleadin£:s 
and  the  agreed  facts  can  be  reviewed  on 
this  appeal. 

Brooklyn  liiin.  &  Mill  Co.  y<  Miller, 
227  U.  S.  194,  67  L.  ed.  478,  33  Sup.  Ct. 
Rep.  261;  Council  Bros.  Co.  V4  H.  Diede<<- 


cept  for  municipal  purposes,  ''shall  be 
created  for  a  longer  period  than  thirty 
years,"  precludes  the  extension  or  re- 
newal of  the  corporate  existence  for 
more  than  that  period,  either  by  special 
or  by  general  laws.  Therefore  the 
Michigan  Act  of  1882,  No.  16,  as 
amended  by  Laws  1887,  No.  37,  provid- 
ing for  the  renewal  of  corporate  exist- 
ence of  mining  and  manufacturing  com- 
panies, can  apply  only  to  those  whose 
period  of  existence  was  originally  fixed 
at  less  than  thirty  years.  These  may  re- 
new for  the  remainder  of  that  period. 
Taggart  ex  rel.  Mason  v.  Perkins,  73 
Mich.  303,  41  N.  W.  426. 

The  Georgia  legislature  could  not  hin- 
der the  charter  of  a  business  corporation 
from  expiring,  and  the  corporation  from 
becoming  dissolved,  by  enacting  a  special 
law  that  the  charter  be  continued  in 
force  for  the  purpose  of  terminating 
suits  and  litigation  pending  against  the 
corporation  at  the  time  of  the  expiration 
of  its  charter,  and  forbidding  that  the 
corporate  existence  should  be  construed 
as  extended  for  any  other  purpose,  in 
view  of  Qa.  Code,  §  1679,  declaring  that 
all  corp>orations  have  the  right  to  sue 
and  be  sued,  to  have  and  use  a  common 
seal,  to  make  by-laws,  to  receive  dona- 
tions, to  purchase  and  hold  property 
necessary  for  the  purpose  of  their  organi- 
zation, and  to  do  all  acts  necessary  for 
the  Intimate  execution  of  this  purpose, 
and  of  the  facts  that,  by  existing  general 
law,  every  corporation  is  dissolved  by 
the  expiration  of  its  charter,  and  that 
the  Constitution  declares  that  laws  gen- 
eral in  their  nature  shall  have  uniform 
operation  throughout  the  state.  Logan 
V.  Western  &  A.  R.  Co.  87  Ga.  633,  13 
S.  E.  616. 

-  The  charter  of.  a  bank  may  be  con- 
tinued beyond  its  original  term  by  a 
statute  enacted  after  the  expiration  of 
the  original  charter.  Lincoln  &  K.  Bank 
V.  Richardson,  1  Me.  79, 10  Am.  Dec.  34. 

A  statute  adopted  twenty-one  years 
•  1  L.  ed. 


after  the  expiration  of  the  chartei*  of  A 
private  corporation  by  limitation  of 
time,  which  re-enacted  the  charter  and 
continued  the  corporation  for  twenty 
years  from  the  passage  of  the  renewing 
act,  is  valid  notwithstanding  its  retro- 
spective operation,  and  the  corporation 
may,  after  the  renewing  act,  convey  a 
good  title  to  land  acquired  b^  it  during 
the  period  for  which  it  was  originally 
organized.  Diamond  State  Iron  Co.  v. 
Husbands,  8  Del.  Ch.  206,  68  Atl.  240. 

How  renewal  or  extension  is  effected. 

A  legislative  extension  of  a  corporate 
charter  is  inoperative  until  it  is  ac- 
cepted. Lincoln  A  K.  Bank  v.  Richard- 
son, supra. 

The  method  of  accepting  the  provi- 
sions of  Ga.  Act  of  November  13,  1889, 
extending  corporate  charters,  which  is 
specified  in  the  act  itself,  L  e.,  the  sur- 
render of  the  old  charter  before  its  ex- 
piration, and  the  acceptance  of  the  new 
one,  with  all  its  privileges  and  liabilities, 
was  not  the  exclusive  manner  in  which 
the  new  charter  could  be  accepted.  The 
same  result  could  be  accomplished  by  ap- 
plying to  and  obtaining  from  the  city 
council,  under  and  by  virtue  of  such  stat- 
ute, valuable  privileges  and  franchises 
which  the  corporation  actually  used  and 
enjoyed  and  subsequently  sold  to  another 
corporation.  Augusta  &  S.  R.  Co.  v. 
Augusta,  100  Ga.  701,  28  S.  E.  126. 

Calendar,  and  not  lunar,  months,  lure 
what  is  meant  by  the  provisions  in  the 
Act  of  Congress  of  March  2,  1821,  that, 
in  order  not  to  forfeit  the  extension  of 
the  charter  of  certain  banks  in  the  Dis- 
trict of  Columbia,  provided  for  by  that 
act,  a  declaration  of  assent  to  the  terms, 
limitations,  and  conditions  of  such  ex- 
tension must  be  filed  within  six  months 
of  the  passage  of  the  act.  Union  Bank 
V.  Forrest,  3  Cranch,  C.  C.  218,  Fed.  Cas. 
No.  14,366. 

All  of  the  steps  prescribed  by  Mont. 
Rev.  Codes,  §  826,  for  the  extension  of 
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richsen  &  Co.  130  C.  C.  A.  261,  213  Fed. 
737;  Helena  Water  Co.  v.  Helena,  195 
U.  S.  383,  49  L.  ed.  245,  25  Sup.  Ct.  Rep. 
40;  Arkansas  Valley  Sugar  Beet  &  Irri- 
gated Land  Co.  v.  Ft.  Lyon  Canal  Co.  97 
C.  C.  A.  551, 173  Fed.  601. 

A  corporation,  under  the  present  law, 
may  extend  its  corporate  existence. 

Home  Bldg.  Asso.  v.  Bruner,  134  Ky. 
361, 120  S.  W.  306;  Ohio  Valley  Tie  Co. 
V.  Bruner,  148  Ky.  358,  146  S.  W.  749; 
Crecelius  v.  Carrollton  Sav.  &  L.  Asso. 
167  Ky.  813, 181  S.  W.  635. 

Where  the  computation  is  to  be  made 
from  the  act  done,  then  the  day  on  which 
it  is  done  must  be  included,  but  if  to  be 


made  after  or  from  the  day  itself,  the 
day  must  be  excluded. 

Mooar  v.  Covington  City  Nat.  Bank, 
80  Ky.  306. 

Only  the  state  can  question  the  legality 
of  the  organization  of  a  corporation. 

2  Cook,  Corp.  7th  ed.  p.  1958;  W.  L. 
Wells  Co.  V.  Qastonia  Cotton  Mfg.  Co. 
198  U.  S.  177,  49  L.  ed.  1003,  25  Sup.  Ct 
Rep.  640;  Old  Colony  Trust  Co.  v. 
Wichita,  123  Fed.  762;  Harrison 
V.  Philadelphia  Contributionship,  217  U. 
S.  603,  54  L.  ed.  898,  30  Sup.  Ct.  Rep. 
693,  99  C.  C.  A.  613,  171  Fed.  178. 

Appellee  has  a  right  to  a  perpetual 
!  franchise. 


the  life  of  a  corporation,  including  the 
filing  of  the  certificate  evidencing  the 
proceedings  with  the  county  clerk  and 
the  secretary  of  state,  must  be  taken 
during  the  life  of  the  corporation,  or  the 
effort  to  extend  will  prove  ineffective. 
Merges  v.  Altenbrand^  45  Mont.  355, 123 
Pac.  21. 

But  the  expiration  of  the  charter  of  a 
church  before  the  actual  bsuance  of  a 
new  charter  by  the  clerk,  conformably 
to  S.  C.  Act  of  February  20,  1874,  did 
not  prejudice  any  of  the  rights  of  the 
church,  where  the  petition  for  renewal 
was  filed  before  the  expiration  of  the 
charter,  and  the  delay  was  not  the  fault 
of  the  church.  The  new  charter  dates 
back  to  the  filing  of  the  petition.  St. 
Philip's  Church  v.  Zion  Presby.  Church, 
23  S.  C.  297. 

A  Kentucky  corporation  is  given  the 
right  to  extend  its  corporate  life  by 
amending  its  articles  of  incorporation, 
by  virtue  of  the  provisions  of  Ky.  Stat. 
§  559,  giving  corporations  the  right  to 
amend  the  articles  of  incorporation, 
when  read  in  connection  with  §  439, 
which  requires  the  articles  of  incorpora- 
tion to  state  ''the  time  when  it  is  to  com- 
mence and  the  period  it  is  to  continue." 
Ohio  Valley  Tie  Co.  v.  Bruner,  148  Ky. 
358, 146  S.  W.  749. 

The  power  to  amend  its  articles  of  in- 
corporation, given  by  Mich.  Laws  1885, 
Act.  No.  232,  §  17,  to  corporations  or- 
ganized under  that  act,  justifies  the 
amendment  of  the  provisions  of  such  ar- 
ticles fixing  the  term  of  corporate  ex- 1 
istence  so  as  to  extend  that  term  for  a 
total  period  not  exceeding  the  consti- 
tutional limit  of  thirtv  years,  notwith- 
standing a  provision  of  §  33  of  such  act, 
prescribing  a  different  method  for  ex- 
tending the  corporate  term  of  the  cor- 
poration whose  existence  is  about  to 
terminate  by  ''limitation  of  law,"  since 
these  words  apply  only  to  constitutional 


limitation,  and  not  to  limitation  ex- 
pressed in  the  articles  of  incorporation. 
Ovid  Elevator  Co.  v.  Secretary  of  State, 
90  Mich.  466,  51  N.  W.  536.  See  also 
supra.  People  ex  rel.  Ward  v.  Green,  116 
Mich.  505,  74  N.  W.  714. 

The  duration  of  an  Iowa  corporation 
could  be  extended  by  an  amendment  to 
the  articles  of  incorporation  duly 
adopted,  recorded,  and  filed,  without 
creating  a  new  corporation,  under  Iowa 
Code,  1  1618,  providing  that  corpora- 
tions may  be  renewed  if  a  majority  of 
the  votes  cast  at  any  regular  election, 
or  a  special  election  called  for  that  pur- 
pose, be  in  favor  of  such  renewal,  and  if 
those  wishing  such  renewal  will  pur- 
chase the  stock  of  those  opposed  at  its 
real  value,  when  read  in  connection  with 
§  1615,  prescribing  the  method  of  mak- 
ing changes  in  articles  of  incorporation. 
C.  Lamb  &  Sons  v.  Dobson,  117  Iowa, 
124,  90  N.  W.  607. 

The  charter  of  a  commercial  corpora- 
tion granted  by  the  superior  court  con- 
formably to  Ga.  Civ.  Code  1910,  §  2823, 
for  the  term  of  twenty  years,  with  priv- 
ilege of  renewal  at  the  expiration  of 
that  term,  may  be  renewed  upon  applica- 
tion of  the  corporation,  authorized  by  a 
majority  vote  of  the  stockholders.  The 
consent  of  all  the  stockholders  is  not 
necessary.  McKemie  v.  £ady-Baker 
Grocery  Co.  —  Ga.  — ,  92  S.  E.  282. 

The  extension  of  the  time  of  existence 
of  a  state  bank  is  granted  by  Mont.  Civ. 
Code  1895,  §  562  (now  Mont.  Rev.  Codes, 
§  3907),  and  the  proceedings  are  not  in- 
effectual because  the  six  weeks'  notice  of 
the  stockholders'  meeting  at  which  the 
extension  was  authorized,  prescribed  by 
§§  3826-3828  in  the  case  of  other  cor- 
porations, was  not  given.  State  ex  rel. 
Cascade  Bank  v.  Yoder,  39  Mont.  202, 
103  Pac.  499. 

A  corporation  which  has  once  paid  the 
organization   tax,   as  provided  in   Ky. 
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Owensboro  v.  Cumberland  Teleph.  & 
Teleg.  Co.  230  U.  S.  68-76,  67  L.  ecL 
1389-1397,  33  Sup.  Ct  Rep.  988. 

Mr.  Justice  Van  Deyantar  delivered 
the  opinion  of  the  court: 

This  is  a  suit  to  enjoin  the  eity  of 
Owensboro,  in  the  state  of  Kentucky, 
from  obstructing  and  preventing  the 
maintenance  and  operation  of  an  exist- 
ing waterworks  plant  in  that  city.  The 
plaintiff  relies  upon  a  franchise  from 
the  city  which  the  latter  insists  has  ex- 
pired. In  the  district  court  the  fran- 
chise was  held  to  be  still  in  force,  and 
the  city  was  enjoined  from  giving  effect 


to   an  ordinance   and  a  resolution  im- 
pairing the  same. 

By  an  ordinance  of  September  10, 
1878,  the  city  granted  to  the  Owens- 
boro Water  Company,  its  successors  and 
assigns,  the  pnvilege  of  constructing  and 
operating  waterworks  within  the  city, 
and  of  using  its  public  highways  for 
that  purpose.  In  its  1st  section  the  ordi- 
nance described  this  grant  as  made  ^'for 
the  duration  of  the  said  company,''  and 
in  another  section  expressly  limited  it  to 
^twenty-five  years  from  the  passage  of 
this  ordinance.''  Other  provisions  re- 
quired the  water  company  to  lay  and 
maintain  pipe  lines  in  certain  streets 


Stat.  §  4226^  need  not  pay  the  tax  again 
when  it  exercises  its  privilege  of  amend- 
ing its  articles  of  incorporation,  given  by 
§  669,  by  extending  its  corporate  ex- 
istence, the  legislature  having  expressly 
provided  for  no  additional  tax  upon  such 
extension  of  corporate  life,  though  it 
was  careful  to  provide  for  an  additional 
payment  upon  any  increase  of  capital 
stock  which  should  be  made  by  amend- 
ment. Ohio  Valley  Tie  Co.  t.  Bmner, 
supra. 

The  amendment  of  March  16,  1900,  to 
Iowa  Code,  §  1618,  authorizing  renewal 
of  corporations,  by  providing  that  the 
fees  therein  provided  shall  be  due  from 
aU  corporations  applyinflr  for  a  renewal 
since  January  1, 1898,  though  retrospec- 
tive in  its  operation,  did  not  authorize 
the  requirement  of  such  fees  from  a  cor- 
poration which  had  been  properly  re- 
newed prior  to  the  passage  of  that  act 
by  an  amendment  ox  its  articles  which 
the  secretary  of  state  had  illegally  re- 
fused to  file.  C.  Lamb  ft  Sons  v.  Dobson 
supra. 

The  secretary  of  state  had  no  right  to 
demand  the  same  fee  for  the  renewal  of 
a  corporate  charter  that  he  was  author- 
ized to  charge,  under  Iowa  Code,  §  1610, 
for  the  organization  of  a  new  corpora- 
tion, where  no  fee  was  expressly  pro- 
vided for  except  a  recording  fee.    Ibid. 

A  corporation  cannot  escape  its  obli- 
gation under  N.  J.  Corp.  Act  1896,  § 
114,  extending  its  corporate  existence,  to 
pay  the  same  fees  as  fixed  for  the  or- 
iginal certificate  of  incorporation,  by 
calling  the  paper  by  which  the  extension 
is  effected  ''an  amendatory  certificate  of 
organization."  National  Lead  Co.  v. 
Dickinson,  70  N.  J.  L.  696,  57  Atl.  138, 
affirmed  in  72  N.  J.  L.  313,  62  Atl.  1136. 
See  also  supra,  State  ex  reL  Eonloch 
Teleph.  Co.  v.  Roach,  —  Mo.  — ,  190  S. 
W.  862. 

An  invalid  attempt  to  extend  the  life 
•1  Ii.  ed. 


of  a  corporation  was  not  validated  by 
the  enactment  of  Mich.  Pub.  Acts  1889, 
Acts  Nos.  129, 142,  after  the  adoption  of 
the  constitutional  amendment  of  1889, 
authorizing  the  legislature  to  provide 
for  such  extension  by  general  laws,  since 
both  such  statutes  expressly  require  ac- 
tion of  a  specific  kind  to  accomplish  a  re- 
newal of  corporate  life.  Atty.  Oen.  ex 
rel.  Linnell  v.  Gay,  162  Mich.  612,  127 
N.  W.  814. 

An  amendment  of  the  articles  of  in- 
corporation of  a  gravel  road  eompany 
extending  the  penod  of  its  existence, 
when  there  was  no  statutory  authority 
for  such  extension,  operates  as  a  valid 
extension  where  such  provision  is  con- 
tinued in  a  subsequent  amendment  of  the 
articles,  made  after  the  passage  of  Mich. 
Laws  1871,  Act.  No.  86,  authorizing  such 
an  amendment,  although  the  preamble 
to  the  second  amended  articles  makes  no 
reference  to  the  extension.  People  ex 
rel.  Ward  t.  Green,  116  Mich.  605,  74 
N.  W.  714. 

The  repeal  of  a  general  statute  limit- 
ing the  period  of  corporate  existence  to 
ten  years,  if  not  otherwise  specified  in 
the  charter,  and  the  repeal  at  the  same 
time  of  the  charter  of  a  company,  do  not 
have  the  effect  to  extend  the  period  of 
the  existence  of  the  corporation  beyond 
ten  years.  Emtz  v.  Paola  Town  Co.  20 
Kan.  397. 

An  incorporation  act  complete  in  itself 
and  providing  that  it  is  ''to  take  effect  on 
the  expiration  of  the  present  charter  on 
the  1st  day  of  January,  1869,"  cannot  be 
re^rded  as  continuing  the  corporate 
existence  of  the  old  corporation,  whose 
charter  was  to  run  thirty  years  from 
January  1,  1839,  although  the  act  was 
entitled,  ''An  Act  to  Extend  the  Char- 
ter" of  said  corporation,  there  being  no 
intimation  in  the  body  of  the  act  of  an 
attempt  to  continue  in  force  any  sec- 
tions of  the  original  incorporation  act« 
42  esT 
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with  a  fire  hydrant  at  each  street  in- 
tersection, and  obligated  the  city  to 
rent  and  pay  for  the  hydrants  "for  the 
term  of  twenty-five  years  [160]  from 
the  passage  of  this  ordinance."  Avail- 
ing itself  of  the  privilege  so  granted  the 
water  company  constructed  a  water- 
works plant  in  the  city,  and  operated 
the  same  until  June  3, 1889,  when  it  sold 
the  plant  to  the  Owensboro  Water  Works 
Company,  the  plaintiff  in  this  suit.  This 
company  is  a  Kentucky  corporation 
whose  original  articles  of  association 
stated  that  its  existence  was  to  begin 
on  June  1,  1889,  and  terminate  at  the 
end   of   twenty-five   years,   "subject    to 


such  extensions  of  its  term  of  existence 
as  by  law  provided."  On  June  3,  1889, 
shortly  before  the  plaintiff's  purchase, 
the  city  adopted  an  ordinance  containing 
the  following  provision,  among  others: 
"Sec.  1.  That  in  consideration  of  the 
purchase  by  the  Owensboro  Water 
Works  Company,  of  Owensboro,  Ken- 
tucky, of  the  waterworks  of  the  Owens- 
boro Water  Company,  the  franchise  and 
license  are  hereby  granted  to  the  Owens- 
boro Water  Works  Company,  of  Owens- 
boro, Kentucky,  and  its  successors  and 
assigns,  for  and  during  the  existence  of 
the  said  corporation,  to  maintain,  com- 
^  plete,  and  operate  waterworks  in  the  city 


» * 


but,  on  the  contrary,  provisions  being 
made  for  the  organization  of  an  entirely 
new  corporation,  the  powers,  privileges, 
and  franchises  of  which  are  to  be  found 
in  the  new  act,  and  not  to  any  extent  in 
the  earlier  act.  Com.  v.  Cain,  14  Bush. 
625.  See  infra,  Frostburg  Min.  Co.  v. 
Cumberland  &  P.  R.  Co.  81  Md.  28,  31 
Atl.  698. 

The  corporate  existence  of  the  New 
Orleans  &  Carrollton  Railway  Company 
was  not  extended  beyond  the'  limit  of 
fifty  years  prescribed  by  its  incorpora- 
tion Act  of  February  9, 1833,  by  the  pro- 
visions of  the  amendatory  Act  of  April 
1,  1835,  §  22,  that  "the  railroad  and  all 
its  fixtures  shall  become  the  property  of 
the  state  at  the  expiration  of  seventy- 
five  years  from  the  date  of  its  charter^' 
since  this  section  refers  only  to  the  rail- 
road authorized  by  that  act;  viz.,  a  rail- 
road from  Carrollton  to  Bayou  Sara; 
and  even  if  such  sections  were  construed 
to  cover  the  railroad  between  New  Or- 
leans and  Carrollton,  there  cannot  be 
deduced  therefrom  the  extension  of  cor- 
porate existence  for  any  purpose  what- 
ever beyond  the  term  expressly  limited 
in  the  charter.  New  Orleans  &  C.  R.  Co. 
V.  New  Orleans,  34  La.  Ann.  429. 

If  N.  Y.  Laws  1875,  chap.  611,  provid- 
ing for  the  extension  of  corporate  ex- 
istence, applied  to  plank  road  companies, 
it  was  repealed  as  to  them  by  Laws 
1876,  chap.  135,  which  provided  a  method 
by  which  such  companies,  if  about  to 
expire  by  limitation  of  corporate  ex- 
istence, could  renew  their  charters,  and 
declared  that  "the  corporate  existence  of 
such  plank  road  company  shall  not  be 
extended  except  in  accordance  with  this 
act."  People  ex  rel.  Gausen  v.  New- 
burgh  &  S.  PL  Road  Co.  23  Hun,  173. 

The   charter  of   a  railway   company 
which  is  about  to  expire  because  of  non- 
compliance  with    the   requirement   that 
the  railway  be  constructed  and  put  in« 
•58 


operation  within  five  years  from  the  date 
of  the  incorporation  act  was  extended 
for  an  indefinite  period  by  the  enactment 
by  the  legislature  six  days  before  the 
expiration  of  the  five-year  period,  and 
when  the  railway  was  only  partly  con- 
structed and  could  not  possibly  be 
finished  within  the  time  limits  of  a  stat- 
ute authorizing  the  railway  company  to 
issue  bonds  in  a  large  amount,  paying  in- 
terest semiannually,  which  were  to  be 
guaranteed  by  a  specified  municipality 
and  to  be  secured  by  a  mortgage  to  the 
municipality  of  the  property  and  fran- 
chises of  the  railway  company.  Foster 
V.  Fitch,  36  Conn.  236. 

The  existence  of  a  corporation  which, 
under  its  incorporation  papers,  would 
have  expired  in  January,  1900,  was  con- 
tinued indefinitely  by  N.  J.  Pub.  Laws 
1874,  p.  1070,  which  recited  the  organi- 
zation of  such  corporation  under  the 
General  Corporation  Law  (N.  J.  Pub. 
Laws  1849,  p.  300),  proceeded  to  rein- 
corporate it,  and  provided  that  the  cor- 
poration should  cease  to  be  bound  by 
siiid  Act  of  1849,  or  by  any  of  its  provi- 
sions, or  by  any  supplements  thereto,  ex- 
cept as  prescribed  in  the  act  of  1874. 
Rubber  &  Celluloid  Harness  Trimming 
Co.  V.  Rubber-Bound  Brush  Co.  83  N. 
J.  Eq.  510,  91  Atl.  641. 

See  also  supra,  Atty.  (Jen.  ex  rel.  Lin- 
nell  V.  Gay,  162  Mich.  612,  127  N.  W. 
814. 

Effect  of  renewal. 

The  corp>orate  acceptance  of  Ga.  A.ct 
of  November  13,  1889,  renewing  and  ex- 
tending the  charter  life  of  a  corporation 
upon  certain  conditions  and  with  certain 
restrictions,  made  that  act  the  corpora- 
tion's charter,  and  thereafter  its  corpo- 
rate powers,  rights,  and  privileges  were 
to  be  measured  and  limited  by  the  pro- 
visions of  that  act.  Augusta  &  S.  R.  Co. 
V.  Augusta,  100  Ga.  701,  28  S.  E.  126. 
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of  Owensboro  for  supplying  the  city  of 
Owensboro  and  the  inhabitants  of  said 
eity  and  its  vicinity  with  water  for 
public  and  private  purposesi  and  to  use 
within  the  present  and  future  limits 
of  the  city  of  Owensboro,  the  streets, 
alleys  and  other  public  highways  thereof 
for  the  purpose  of  laying,  repairing  and 
taking  up  mains,  service  pipes,  hydrants, 
and  other  apparatus  for  the  supply  of 
water." 

By  the  2d  section  the  city  accepted 
the  plaintiff  as  the  ''successor"  of  the 
other  company  in  respect  of  'the  con- 
tract for  hydrant  rental"  then  existing 
between   the  eity  and   the  other  com- 


pany "as  fully  as  if  such  existing  con- 
tract had  been  originally  made"  by  the 
city  with  the  plaintiff  "without  the  inter- 
vention" of  the  other  company;  and  by 
the  3d  section  the  city  gave  its  consent 
to  "the  consummation  of  the  said  pur- 
chase of  the  said  waterworks." 

[170]  The  plaintiff  accepted  the  pro- 
visions of  this  ordinance,  relied  upon 
them  in  consummating  the  purchase,  and 
ever  since  has  maintained  and  operated 
the  waterworks  and  used  the  public 
highways  of  the  city  in  that  connection. 

On  May  6, 1914,  the  plaintiff's  articles 
of  association  were  amended,  conform- 
ably to  the  state  law  (Ky.  Oen.  Stot. 


A  statute  reviving  "the  act  passed  on 
the  18th  day  of  December,  1818,  incor- 
porating the  Chesterville  Academy  So- 
ciety," revives  not  only  the  incorporat- 
ing provision  of  the  earlier  statute,  but 
a  provision  therein  vesting  escheated 
TOoperty  in  the  corporation.  Brown  v. 
ChesterviUe  Academy  Soc.  3  Rieh.  Eq. 
362. 

See  also  supra,  People  v.  Pfister,  67 
Cal.  532;  Diamond  State  Iron  Co.  t. 
Husbands,  8  Del  Gh.  205,  68  Atl.  240. 

A  by-law  of  a  bank  ^d  not  cease  to 
be  binding  upon  the  directors  upon  the 
expiration  of  the  period  for  which  it 
was  incorporated,  when^  before  the  ex- 
piration of  that  period,  its  corporate  ex- 
istence was  extended  conformably  to  N. 
J.  Gen.  Stot  p.  972,  by  the  filing  of  a 
certificate  of  extension.  Campbell  t. 
Watson,  62  N.  J.  Eq.  396,  50  AtL  120. 

Stockholders  of  a  corporation  who 
are  obligors  on  a  bond  guarantying  pay- 
ment of  notes,  bills,  etc.,  discounted  for 
the  corporation  by  a  national  bank,  can- 
not defend  against  an  action  on  such 
bond  on  the  nound  that  the  paper  was 
discounted  after  the  expiration  of  the 
corporate  existence  of  the  bank,  and  an 
extension  thereof  under  the  Act  of  Con- 
gress of  Jul^  12, 1882,— especially  where 
the  paper  discounted  after  the  extension 
was  merely  in  renewal  of  prior  notes, 
and  they  had  failed  to  exercise  the  priv- 
ilege reserved  to  them  in  the  bond,  of 
tenninating  at  any  time  their  liability 
for  further  discounts  by  giving  written 
notice  to  that  effect  to  the  bank.  Nation- 
al Exch.  Bank  y.  Oay,  57  Conn.  224,  4 
L.RJL  343, 17  AtL  555.  The  court  said : 
'The  power  which  created  the  plaintiff 
put  a  limit  to  its  existence;  before  that 
limit  had  been  reached,  while  the  plain- 
tiff was  in  full  corporate  life,  the  creat- 
ing power  moved  that  limit  farther  into 
the  future.    The  power  which  can  create 

can  prolong.    It  was  not  the  substitu- 
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tion  of  one  legal  entity  for  another;  it 
was  not  the  change  of  a  stote  into  a 
national  corporation;  it  was  not  even  the 
restoration  of  a  spent  corporate  life. 
The  identical  corporation  which  received 
the  breath  of  life  in  1863  has  been  in  un- 
interrupted, unchanged  existence  to  this 
present, — having  the  same  rights,  bear- 
ing the  same  obligations.  Its  power  to 
enforce  pavment  upon  its  debtors  was 
not  affected  by  the  fact  that  the  time  of 
first  limitation  had  expired.  Its  title  to 
real  estote  needed  no  re-enforcement  by 
additional  conveyances.  It  is  therefore 
the  corporation  to  which  the  obligors 
bound  themselves  to  repay.  The  court 
would  jar  the  foundation  upon  which 
law  stands,  namely,  the  common  sense  of 
mankind  as  to  what  is  right  or  wrong,  if 
it  should  say  that  the  defendant  need  not 
repay  borrowed  money  for  the  reason 
that  he  took  it  from  plaintiff  after  it 
had  entered  the  period  of  its  prolonged 
existence." 

An  act  entitled,  ^An  Act  to  Extend  an 
Act  Entitled  'An  Act  to  Incorporate  the 
Withers  Mining  Company,'  Passed  at 
the  December  Session  1847,  chap.  306," 
for  the  period  of  thirty  years,  and  pro- 
viding that  said  act  and  an  act  amenda- 
tory thereof  be.  and  the  same  are  hereby, 
continued  in  full  force  and  effect  for 
thirty  years,  operates  merely  to  revive 
and  extend  the  charter  of  the  said  cor- 
poration, which  had  then  expired,  and 
not  to  create  a  new  and  distinct  cor- 
poration. Frost  })urg  Min.  Co.  y.  Cum- 
berland ft  P.  R.  Co.  81  Md.  28,  31  Atl. 
698.  See  supra  Com.  y.  Cain,  14  Bush, 
525;  C.  Lamb  ft  Sons  y.  Dobson,  117 
Iowa,  124,  90  N.  W.  607. 

In  Commercial  Bank  y.  Lockwood,  2 
Harr.  (DeL)  8,  the  court  held  that,  by 
expiration  of  its  charter,  the  debts  due 
to  a  company  were  extinguished  and 
could  not  be  revived  by  renewal  of  the 
charter. 
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1888,  chap.  56,  §  7;  Ky.  Stat.  1903, 
§§  540,  559,  574),  by  adding  a  provision 
the  declared  purpose  of  which  was  to 
-kj^tend  the  plaintiff's  corporate  existence 
for  the  period  of  twenty-five  years. 

Whether  the  plaintiff  now  has  a  fran- 
chise from  the  city  turns  chiefly  upon 
the  construction  and  effect  of  the  Ordi- 
nance of  June  3,  1889.  By  it  the  city 
then  said  that  "the  franchise  and 
license"  to  maintain,  complete,  and  op- 
erate waterworks  in  the  city  and  to  use 
its  public  highways  for  that  purpose 
"are  hereby  granted  to  the  Owensboro 
Water  Works  Company,  of  Owensboro, 
Kentucky,  and  to  its  successors  and 
assigns,  for  and  during  the  existence  of 
the  said  corporation/'  Now  the  eity 
claims,  first,  that  by  the  ordinance  it 
merely  assented  to  the  purchase  by  the 
plaintiff  of  the  rights  of  the  other  com- 
pany under  the  Ordinance  of  1878;  sec- 
ond, that  if  a  franchise  was  granted  to 
the  plaintiff,  it  was  only  for  the  life  of 
the  other  company;  and,  third,  that  even 
if  a  franchise  was  granted  to  the  plain- 
tiff for  the  period  of  its  own  existence, 
it  was  not  to  endure  beyond  the  pri- 
mary term  of  twenty-five  years,  named 
in  the  plaintiff's  articles  of  association. 
But  none  of  these  claims  has  any  sup- 
port in  the  ordinance.  Its  terms  are 
direct  and  its  meaning  plain.  In  apt 
words  its  1st  section  not  only  grants  a 
franchise  to  the  plaintiff,  but  makes  the 
life  of  the  franchise  coextensive  with 
the  plaintiff's  existence;  and  we  find 
nothing  in  the  ordinance  which  suggests 
that  the  words  fixing  the  duration  of  the 
franchise  are  to  be  taken  as  comprehend- 
ing anything  less  than  the  full  corporate 
existence  of  the  plaintiff.  The  right  to 
extend  its  existence  beyond  the  primary 
term  was  [171]  given  by  statute  and  ex- 
pressly reserved  in  the  articles  of  asso- 
ciation, and  so  it  is  reasonable  to  be- 
lieve that  had  there  been  a  purpose  to 
limit  the  franchise  to  that  term  it  would 
have  been  plainly  expressed,  as  was  done 
in  the  ordinance  of  1878.  The  reason- 
able implication  from  the  inclusion  of 
such  a  limitation  in  the  earlier  ordinance 
and  its  omission  from  the  later  one  is 
that  the  franchise  granted  by  the  latter 
was  not  to  be  thus  limited. 

Of  the  suggestion  that,  under  this 
view,  the  franchise  may  be  made  per- 
petual by  repeated  extensions  of  the 
plaintiff's  corporate  life,  it  is  enough  to 
say  that  we  are  here  concerned  with  but 
a  single  extension  already  effected.  The 
statute  permitting  such  extensions  may 
not  be  in  force  when  the  present  twen- 


ty-five-year  period  expires,  and,  if  it 
be  in  force,  nothing  may  be  done  under 
it 

Because  the  primary  term — the  first 
twenty-five  years — expired  May  31, 1914, 
and  the  amendment  to  the  articles  of 
association  stated  that  the  extension 
for  another  twenty-five  years  would 
begin  ''from  and  after"  June  1,  1914^ 
the  city  insists  there  was  a  hiatus  of  one 
day  between  the  two  periods  and  that  in 
consequence  the  extension  never  became 
effective.  We  are  not  impressed  with 
this  contention.  While  in  the  computa- 
tion of  time  that  begins  to  run  "i'rom 
and  after"  a  day  named  it  is  usual  to 
exclude  that  day  and  begin  with  the  next 
(Sheets  v.  Selden,  2  WaU.  177,  190, 
17  L.  ed.  822,  826),  this  is  not  done 
where  it  will  obviously  defeat  the  pur- 
pose of  those  whose  words  are  being 
construed  or  applied.  The  purpose  of 
the  amendment  was  to  extend  or  prolong 
the  plaintiff's  corporate  existence  for 
another  twenty-five  years.  It  was  adopt- 
ed almost  a  month  in  advance  of  the 
expiration  of  the  first  twenty-five  years, 
and,  notwithstanding  the  use  of  the 
words  "from  and  after,"  it  shows  very 
plainly  that  the  second  period  was  to 
beg^n  where  the  first  ended.  Of  course 
those  words  were  not  happily  chosen, 
but  as  the  amendment  otherwise  makes 
it  certain  that  the  extension  was  to  be 
[172]  effective  on  and  after  June  1, 
1914,  we  think  the  amendment  accom- 
plished its  purpose  and  that  there  was 
no  hiatus. 

By  the  Ordinance  of  1878,  as  before 
shown,  the  other  company  and  the  city 
entered  into  a  contract  respecting  fii^ 
hydrants  which  was  to  be  in  foree  for 
twenty-five  years  from  the  date  of  the 
ordinance.  One  provision  of  that  con- 
tract was  to  the  effect  that,  if  the  com- 
pany should  make  any  extensions  of  its 
pipe  lines  at  the  city's  request  "during 
the  said  term  of  twenty-five  years,"  the 
city  would  rent  and  pay  for  one  hydrant 
at  each  street  intersection  along  sueh 
extensions  "for  the  unexpired  term  of 
said  franchise."  By  a  special  provision 
in  the  ordinance  of  1889,  as  we  have 
seen,  the  plaintiff  succeeded  to  the  rights 
and  duties  of  the  other  company  under 
that  contract  as  if  it  "had  been  (M-iginal- 
ly  made"  by  the  city  with  the  plaintiff; 
and  this  meant  that  the  succession  was 
only  for  the  unexpired  term  of  the  eon- 
tract.  Acting  under  the  contract,  the 
city,  from  1890  to  1895,  adopted  seven 
ordinances  wherein  it  requested  that 
particular  extensions  of  the  pipe  lines 
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be  made  by  the  plaintiff,  and  declared 
that  it  (the  city)  thereby  rented  the  hy- 
drants along  such  extensions  ''for  the 
unexpired  term  of  the  franchise  of  the 
said  Water  Company."  The  plaintiff 
accepted  these  ordinances  and  complied 
with  the  requests  made  in  them.  The 
city  now  claims  that  in  what  was  thus 
done  both  parties  plainly  recognized  that 
the  franchise  granted  to  the  plaintiff  was 
for  a  definite  and  known  term  of  yearsi 
and  was  not  to  be  affected  by  any  ex- 
tension of  the  plaintiff's  corporate  euat- 
ence.  But  we  think  this  claim  disre- 
gards what  was  intended  by  the  word 
''franehise''  in  the  seven  ordinances. 
They  not  only  related  to  the  same  sub- 
ject as  did  the  contract  of  1878,  which 
was  the  maintenance  and  renting  of  fire 
hydrants,  but  they  closely  followed  its 
words.  That  contract  was  made  for  a 
definite  term,  twenty-five  years,  and 
twelve  of  these  had  expired  when  [178] 
the  seven  ordinances  were  adopted.  In 
adopting  and  accepting  them  the  parties 
were  not  making  a  new  hydrant  con- 
tract, but  acting  under  the  one  already 
in  existence.  It  and  the  plaintiff's 
franchise  were  not  coterminous  and 
should  not  be  confused.  The  contract 
covered  the  old  hydrants,  of  which  there 
were  many,  as  well  as  the  new  ones,  and 
was  to  expire  as  to  all  at  the  same  time, 
that  is,  on  September  10,  1903,  twenty- 
five  years  after  the  contract  was  made. 
That  the  city  so  understood — indeed, 
tbat  both  parties  so  understood — is 
affirmatively  and  clearly  alleged  in  the 
city's  answer,  from  which  we  ezeerpt 
the  following: 

''Defendant  city  says  that  after  the 
passage  of  said  [seven]  ordinances  the 
complainant  Water  Company  did  lay 
the  mains  required  therein  and  attach 
the  fire  hydrants  as  provided  in  said 
ordinance  and  the  defendant  city  paid 
it  rentals  in  pursuance  to  said  contract 
until  September  10,  1903,  at  which  time 
the  complainant  ceased  to  collect  and 
the  city  ceased  to  pay  rentals  for  said 
hydrants  as  provided  in  said  ordinance 
and  contracts,  and  said  ordinances  and 
contracts  were  construed  to  and  did  ex- 
pire on  September  10,  1903,  and  since 
that  date  the  city  has  not  paid  to  the 
complainant  any  hydrant  rental  under 
any  of  said  rental  contracts,  or  at  all." 

The    plaintiff's    franchise,    as    before 

shown,  was  granted  June  3, 1889,  and,  of 

course,   did   not   expire   September  10, 

1903.    What  did  expire  on  that  day  was 

the  contract  made  September  10,  1878, 

whereby  the  city  agreed  to  rent  and  pay 
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for  the  hydrants  for  the  term  of  twenty- 
five  years  from  that  date.  It  is  plun, 
therefore,  that  what  was  intended  by  the 
word  "franchise"  in  the  seven  ordinances 
was  that  contract.  There  was  nothing 
else  to  which  it  reasonably  could  refer. 

The  city  further  contends  that  the 
plaintiff  is  estopped  from  claiming  a 
franchise  extending  beyond  May  Slf 
1914,  because  in  1903  and  1904^  in  two 
suits  against  the  [174]  eity,  it  de- 
scribed its  franchise  as  granted  for  a 
term  of  twenty-five  yeara^  beginning 
June  1, 1889.  But  in  neither  suit  was  it 
material  whether  the  life  of  the  fran- 
chise was  strictly  limited  to  that  period 
or  was  subject  to  prolongation  by  an 
extension  of  the  plaintiff's  corporate 
existence;  and  it  is  not  claimed  that  this 
question  was  a4jadicated  in  either  suit 
At  that  time  nine  or  ten  years  of  the 
primary  period  still  remained,  and  there 
was  as  yet  no  occasion  to  elect  or  de- 
termine whether  the  privilege  of  effect- 
ing an  extension  would  be  exercised. 
Besides,  in  both  suits  the  franchise  was 
also  described  by  the  plaintiff  as  grant- 
ed for  "the  whole  period  of  its  corporate 
existence."  Thus  no  basis  is  shown  for 
an  estoppel  by  conduct  or  by  judgment* 

Other  objections  are  made  to  the  de- 
cree, but  they  are  of  less  merit  and  do 
not  require  special  mention. 

Decree  affirmed. 

Mr.  Justice  Clarke,  dissenting: 

This  case  presents  for  decision  the 
single  but  very  important  question 
whether  the  city  of  Owensboro,  Ken- 
tucky, by  ordinance  passed  on  June  3, 
1889,  granted  to  the  Owensboro  Water 
Works  Company  a  franchise  renewable 
indefinitely,  and  therefore  in  effect  per- 
petual, or  only  a  franchise  for  twenty- 
five  years,  "to  maintain,  complete,  and 
operate"  waterworks  in  that  city. 

A  perpetual  right  to  the  use  of  the 
streets  of  a  city  is  such  a  serious  burden 
upon  a  community  that,  though  very  re* 
luctant  to  do  so,  I  am  impelled  by  an  im- 
perative sense  of  duty  to  place  on  record 
my  reasons  for  concluding  that  the  con- 
struction given  by  a  majority  of  the 
court  to  the  grant  involved  in  this  ease 
is  a  mistaken  one  which  can  be  reached 
only  by  violating  two  rules  of  construc- 
tion which  this  court  has  repeatedly  de- 
clared to  express  ''sound  doctrine  which 
should  be  vigilantly  observed  and  on- 
forced." 

[175]  The  facts  essential  to  an  un- 
derstanding and  to  a  determination  of 
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the  claim  made  in  the  record  are  as  fol- 
lows: 

On  the  9th  day  of  September,  1878, 
a  corporation  named  the  '^Owensboro 
Water  Company"  was  incorporated  un- 
der the  laws  of  the  state  of  Kentucky, 
and,  on  the  next  day,  the  city  of  Owens- 
boro  granted  to  that  corporation  the 
right  and  franchise  to  construct  and 
operate  in  that  city  a  waterworks  plant, 
using  the  streets  and  alleys  in  the  cus- 
tomary manner. 

Section  1  of  this  ordinance  grants  to  the 
Water  Company  the  right  to  construct 
and  operate  waterworks  within  the  city 
"/or  the  duration  of  the  said  company.^' 

After  many  details  as  to  construction, 
service,  and  rentals  of  hydrants  by  the 
city,  §  13  provides:  "The  rights,  priv- 
ileges, and  franchises  hereby  g^nted  to 
and  vested  in  said  company  shall  remain 
in  force  and  effect  for  twenty-five  years 
from  the  passage  of  this  ordinance.'^ 
Thus  it  is  too  clear  for  discussion  that 
the  expression  "for  the  duration  of  the 
said  company"  in  §  1  of  this  ordinance  of 
September  10,  1878,  was  deemed,  both  by 
the  city  g^nting  it  and  by  the  company 
accepting  it,  as  meaning  a  term  of  twenty- 
five  years. 

The  Water  Company  constructed  a 
waterworks  plant  and  operated  it  until 
the  year  1889,  when,  for  the  purpose  of 
making  larger  capital  available,  a  new 
corporation,  bearing  the  name  "Owens- 
boro  Water  Works  Company/'  was  or- 
ganized, with  a  charter  which  contained 
in  paragraph  6  this  provision :  "The  time 
of  commencement  of  the  said  corporation 
is  the  first  day  of  June,  in  the  year  one 
thousand  eight  hundred  and  eighty-nine, 
and  it  shall  terminate  twenty-five  years 
thereafter,  subject  to  stich  extensions  of 
its  term  of  existence  as  by  law  provided," 

On  June  3d,  1889,  the  council  of  the 
city  of  Owensboro  passed  an  ordinance, 
which  was  accepted  by  the  new  corpora- 
tion, which,  after  reciting  that  the  new 
corporation  desired  to  purchase  the  water- 
works of  the  old  one,  together  [176]  with 
its  existing  contracts  for  supplying  the 
city  and  its  inhabitants  with  water;  that 
the  new  company  desired  a  grant  of  a 
franchise  and  license  "to  maintain,  com- 
plete, and  operate  waterworks  in  the  city," 
and  that  the  city  should  accept  the  new 
company  as  the  successor  of  the  old  to  the 
contracts  for  hydrant  rentals  proceeds  to 
ordain : 

Section  1.  That  the  franchise  and  li- 
cense to  maintain,  complete,  and  operate 
waterworks  in  the  city  of  Owensboro  "are 
hereby  granted  to  the  Owensboro  Water 
Works  Company,  and  to  its  successors  and 
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assigns  for  and  during  the  existence  of 
said  corporation;** 

Section  2.  That  the  new  company  shall 
be  accepted  by  the  city  "as  the  successor 
to  the  contract  for  hydrant  rental  now 
existing  between  the  city  of  Owensboro 
and  the  Owensboro  Water  Company  as 
fully  as  if  such  existing  contracts  had 
been  originally  made  by  the  city  of 
Owensboro  with  the  said  Owensboro  Wa- 
ter Works  Company,  without  the  inter- 
vention of  the  said  Owensboro  Water 
Company." 

The  Kentucky  Oeneral  Statutes  of 
1883,  chap.  56,  §  7,  p.  548,  under  which 
the  Water  Works  Company  was  organ- 
ized in  1889,  contained  this  provision : 

"Corporations  for  the  construction  of 
any  ^ork  of  internal  improvement  may  bo 
formed  to  endure  for  fifty  years;  those 
formed  for  other  purposes  shall  not  ex- 
ceed twenty-five  years  in  duration;  but  in 
either  case  they  ihay  be  renewed  from 
time  to  time  for  periods  not  greater  than 
was  at  first  permissible  if  three  fourths  of 
the  votes  cast  at  any  regular  election  held 
for  that  purpose  shall  be  in  favor  of  such 
renewal," 

While  the  plaintiff  in  error  disputes  it, 
we  conclude  that  it  is  clear  that,  by  ap- 
propriate action  taken  on  the  6th  of  ^fay, 
1914,  the  Water  Works  Company 
amended  its  articles  of  incorporation  by 
amending  article  6  thereof  (hereinbefore 
quoted)  so  that,  as  amended,  this  section 
[177]  became:  "The  time  of  the  com- 
mencement of  said  corporation  is  the  first 
day  of  June,  1889,  and  it  shall  terminate 
twenty- five  years  thereafter,  subject  to 
such  extension  of  its  terms  as  by  law  pro- 
vided, and  same  is  now,  by  these  amended 
articles  of  incorporation,  extended  for  the 
period  of  twenty-five  years  from  and  af' 
ter  and  the  first  day  of  June,  1914," 

Since  confessedly  the  Water  Works 
Company  is  not  a  corporation  organized 
for  the  construction  of  "any  work  of  in- 
ternal improvement,"  if  we  read  together 
the  charter  of  the  Water  Company  dated 
May  30,  1889,  the  ordinance  of  the  city 
of  Owensboro  dated  June  3, 1889,  and  the 
statute  of  Kentucky,  which  we  have 
quoted,  limiting  the  duration  of  corpora- 
tions to  twenty -five  years,  we  see  that  the 
question  for  decision  is  narrowed  to  this, 
viz.: 

Does  the  grant  to  the  Water  Works 
Company  of  the  franchise  and  license  "to 
maintain,  complete,  and  operate"  water- 
works "for  and  during  the  existence  of 
said  corporation"  confer  on  the  company 
a  franchise  in  effect  perpetual  to  use  the 
streets  of  the  city  for  waterworks  pur- 
poses, or  is  it  limited  to  twenty-five  years  t 
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The  limitation  of  the  grant  to  the 
twenty-five  years  "duration"  of  the  cor- 
poration would  he  beyond  question  were  it 
not  for  the  provision  of  the  charter  that 
the  termination  of  the  life  of  the  company 
after  twenty-five  years  shall  be  subject  to 
such  extensions  as  are  provided  for  by 
law,  and  for  the  provision,  of  the  statute 
quoted  "that  they  (such  corporations) 
may  be  renewed  from  time  to  time  for 
periods  not  greater  than  was  at  first  per- 
missible/'— ^in  this  case  for  an  additional 
twenty-five  years.  The  conclusion  of  the 
majority  of  the  court  is  that  this  authority 
gi'ven  to  the  stockholders  to  renew  "the 
duration"  of  the  corporation  (a  discre- 
tionary power  which  is  found  in  the  char- 
ter, not  in. the  grant,  and  which  might  or 
might  not  be  exercised)  expanded  and  ex- 
tended the  expression  of  the  grant  "dur- 
ing the  existence  of  the  corporation"  so 
as  to  make  it  as  if  it  read,  '^during  the  ex- 
istence of  the  said  corporation,"  [178] 
and  also  for  such  "renewals*^  of  such  ex- 
istence as  the  stockholders  of  the  company 
may,  by  appropriate  action,  favor  some 
time  in  the  future, — ^thereby  making  the 
grant  in  effect  a  perpetual  one. 

The  two  rules  for  the  construction  of 
such  grants,  which  have  been  referred  to, 
have  been  firmly  established  by  decisions 
of  many  courts,  but  no  court  has  been 
more  definite  and  resolute  than  this  court 
has  been  in  the  emphasis  with  which  it 
has  announced  and  applied  them.  These 
rules  are: 

(1)  As  announced  by  this  court  most 
clearly,  and  with  full  consideration  of  the 
authorities  in  Blair  v.  Chicago,  201  U.  S. 
400-463,  50  L.  ed.  801-827,  26  Sup.  Ct. 
Rep.  427:  "It  is  a  firmly  established 
rule  .  .  .  that  one  who  asserts  private 
rights  in  pubtic  property  under  grants  of 
the  character  of  those  under  consideration 
[city  ordinances]  must,  if  he  would  es- 
tablish them,  come  prepared  to  show  that 
they  have  been  conferred  in  plain  terms, 
for  nothing  passes  by  the  grant  except  it 
be  clearly  stated  or  necessarily  implied." 
And  the  court  gives  as  the  sound  reason 
for  this  rule  that  "it  is  matter  .of  common 
knowledge  that  grants  of  this  character 
are  usually  prepared  by  those  interested 
in  them,  and  submitted  to  the  legislature 
with  a  view  to  obtain  from  such  bodies  the 
most  liberal  grant  of  privileges  which  they 
are  willing  to  ^ve.  This  is  one  among 
many  reasons  why  they  are  to  be  strictly 
construed."  And  from  Cooley  on  Consti- 
tutional Limitations  is  quoted  with  ap- 
proval this  statement:  "The  just  pre- 
sumption in  every  such  case  is  that  the 
state  has  granted  in  express  terms  all  that 
it  design^  to  grant  at  all.  «  ,  •  This 
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is  sound  doctrine,  and  should  be  vigilant- 
ly observed  and  enforced."  Continuing  to 
give  to  the  rule  the  emphasis  which  it  so 
richly  deserves,  the  opinion  continues  andl 
quotes  from  earlier  decisions  of  this  court,, 
declaring  that  '"any  ambiguity  in  the 
terms  of  the  grant  must  operate  against 
the  corporation  and  in  favor  of  the  public, 
and  the  corporation  can  [179]  claim 
nothing  that  is  not  clearly  given  by  the 
law.  .  .  .  The  principle  is  this,  that  all 
rights  which  are  asserted  against  the  state 
must  be  clearly  defined,  and  not  raised  by 
inference  or  presumption."  The  discus- 
sion concludes  with  the  statement,  quoted 
from  SlideU  v.  Grandjean,  111  U.  S.  412, 
28  L.  ed.  321,  4  Sup.  Ct.  Rep.  475,  that  it 
is  a  wise  doctrine  because  "it  serves  to  de- 
feat any  purpose  concealed  by  the  skilful 
use  of  terms,  to  accomplish  something  not 
apparent  on  the  face  of  the  act,  and  thus 
sanctions  only  open  dealing  with  legisla- 
tive bodies." 

(2)  The  second  rule  to  which  we  have 
referred  finds  clear  expression  in  Chicago 
V.  Sheldon,  9  Wall.  50,  19  L.  ed.  594,  as 
follows:  "In  cases  where  the  language 
used  by  the  parties  to  the  contract  is  in- 
definite or  ambiguous,  and  hence  of  doubt- 
ful construction,  the  practical  interpreta- 
tion by  the  parties  themselves  is  entitled  to 
great,  if  not  controlling,  influence.  The 
interest  of  each  generally  leads  him  to  a 
construction  most  favorable  to  himself, 
and  when  the  difference  has  become  seri- 
ous, and  beyond  amicable  adjustment,  it 
can  be  settled  only  by  the  arbitrament,  of 
the  law.  But,  in  an  executory  contract, 
and  where  its  execution  necessarily  in- 
volves a  practical  construction,  if  the 
minds  of  both  parties  concur,  there  can  be 
no  gn^'eat  danger  in  the  adoption  of  it  by 
the  court  as  the  true  one." 

This  rule  was  approved  in  terms  in 
Topliff  V.  TopUff,  122  U.  S.  121,  30  L.  ed. 
1110,  7  Sup.  Ct.  Rep.  1057,  and  it  has 
been  repeatedly  announced  as  the  settled 
doctrine  of  this  court. 

Applying  these  rules  in  the  reverse  or- 
der of  their  statement  I  shall  now  give 
my  reasons  for  concluding  that  the  inter- 
pretation by  the  parties  to  it  of  the  grant 
under  consideration  limits  it  to  a  life  of 
twenty-five  years. 

The  Ordinance  of  1878,  in  the  part  of  it 
assumed  by  the  Water  Works  Company 
by  its  acceptance  of  the  Ordinance  of 
1889,  provided  that  "if  extensions  of  pipe 
shall  be  made  by  said  company  during  the 
said  term  of  twenty-five  [180]  years  at 
the  instance  or  request  of  said  city,"  the 
city  should  be  bound  to  rent  and  pay  $50 
a  year  for  one  hydrant  at  each  street  in- 
tcrscction^     Under  this  provision,  begin- 
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ning  on  October  6,  1890  (a  little  more 
than  a  year  after  the  grant  was  made), 
and  continuing,  certainly  as  the  record 
shows,  until  September  16, 1895,  the  city, 
by  ordinance,  made  seven  disHnet  de- 
mands upon  the  Water  Works  Company 
to  lay  additional  pipes  in  the  streets,  and 
in  each  ordinance  provided:  ''The  city 
of  Owensboro  hereby  rents  of  the  said 
Water  Company  the  above  named  hy- 
drants for  the  unexpired  term  of  the 
franchises  of  the  said  Water  Company," 
and  promises  to  pay,  etc.  Here  is  a  plain 
declaration,  seven  times  repeated,  by  the 
city,  the  first  made,  as  we  have  stated, 
very  shortly  after  the  grant  was  made, 
that  the  city  understood  that  the  grant 
was  not  an  unlimited  or  perpetual  one, 
for  it  promises  to  pay  only  "for  the 
unexpired  term  of  the  franchises  of  the 
said  Water  Company.^  By  the  accept- 
ance of  each  one  of  these  seven  ordin- 
ances, the  Water  Company  just  as  plainly 
assented  to  this  construction  of  the  grant. 
This  is  highly  persuasive  against  the  Wa^ 
ter  Company  because  such  construction 
was  so  distinctly  against  its  interest.  The 
record  shows  that  these  ordinances  bear 
dates  as  follows:  (1)  September  6, 1890; 
(2)  February  2d,  1891;  (3)  November  7, 
1892;  (4)  December  5. 1892;  (5)  October 
1st,  1894;  (6)  May  7, 1894;  and  (7)  Sep- 
tember 16,  1895. 

The  most  persuasive  comment  I  think 
that  can  be  made  upon  this  construction 
of  this  grant  by  both  of  the  parties  to  it 
is  contained  in  the  last  sentence  of  the 
quotation  we  made  from  Chicago  v.  Shel- 
don, supra,  ^ut  in  an  executory  con- 
tract, and  ^ere  its  execution  necessarily 
involves  a  practical  construction,  if  the 
minds  of  both  parties  concur,  there  can  be 
no  great  danger  in  the  adoption  of  it  by 
the  court  as  the  true  one.'' 

But  much  more  is  to  be  found  in  the 
record  as  to  what  the  parties — particular- 
ly as  to  ^at  the  [181]  Water  Works 
Company —  thought  was  the  term  of  this 
grant. 

On  the  21st  day  of  September,  1903,  the 
Water  Works  Company  instituted  a  suit 
in  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Kentucky,  in 
an  effort  to  enjoin  the  city  from  issuing 
bonds  and  spending  money  for  the  pur- 
pose of  constructing  a  municipal  water 
plant,  and  in  the  bill  filed  in  the  case  it 
alleges  that  it  is  a  corporation,  with  pow- 
er conferred  upon  it  to  supply  the  defend- 
ant city  and  its  inhabitants  with  water 
^for  this  fixed  period  of  twenty-five  years 
from  the  date  of  its  incorporation /'  it 
alleges  that  the  grant  to  it  was  "extended 
during  the  period  of  its  corporate  exist- 


ence, a  period  of  twenty-five  years  from 
the  1st  of  June,  1889 f'  and  that  by  the 
contract  created  by  the  ordinance  of 
June  3d,  1889,  as  well  as  by  the  contracts 
existing  between  the  city  and  the  earlier 
company,  the  Water  Works  Company 
''acquired  and  now  has  conferred  upon  it 
and  vested  in  it  the  sole  and  exclusive 
right,  franchise,  and  privilege  during  the 
period  of  twenty-five  years  from  and  of- 
ter  June  1st,  1689,  to  maintain,  compleUu 
and  operate  watc^orks  in  the  city  of 
Owensboro,"  etc.  Again  it  alleges  in  this 
bill  that  the  said  contract  conferred  upon 
it  the  exclusive  privilege  of  furnishing 
water  through  the  hydrants  to  the  said 
city  for  twenty-five  years  from  the  1st  of 
June;  1889;  that  it  has  in  all  things  com- 
plied with  the  requirements  of  the  Ordin- 
ance  of  1889,  ''and  that  it  is  ready,  will- 
ing, and  able  to  continue  to  carry  out  its 
said  contract  and  to  continue  to  perform 
and  do  aU  the  things  of  it  required  there* 
in  until  the  expiration  of  the  said  con- 
tract on  June  1st,  1914."  Tet  again  it 
alleges  that  the  city  did  by  the  ordnance 
aforesaid  (of  1889)  make  and  enter  into 
a  valid  and  binding  contract  wi^  this 
complainant,  wherein  and  whereby  an 
obligation  was  created  on  the  part  of  this 
complaint  to  lay  pipes,  conduits,  and  hy- 
drants in  and  along  the  streets  and  to 
furnish  for  the  period  of  twenty-five 
years  from  the  1st  of  [182]  June,  1889, 
water  for  public  and  private  purposes, 
etc.,  and  it  solemnly  avers  that  the  pur- 
pose of  the  city  to  establish  a  municipal 
waterworks  would  result  in  a  violation  of 
this  contract,  which  is  withiu  the  protec- 
tion of  §  10,  article  1  of  the  Constitution 
of  the  United  States,  which  prohibits  the 
passage  of  any  "law  impairing  the  obli- 
gation of  contracts.'' 

This  elaborate  bill,  filed  by  the  Water 
Company,  concludes  with  the  prayer  for 
an  injunction,  restraining  the  city  "from 
constrticting,  equipping,  operating,  or 
maintaining  a  system  of  waterworks  in 
said  city  at  any  time  until  after  the  1st 
day  of  June,  1914." 

This  bill  is'swom  to  by  the  president  of 
the  Water  Works  Company  and  signifi- 
cantly enough  is  signed  by  the  same 
counsel  who  sign  the  bill  in  the  pendiug 
case. 

But  the  Water  Company,  continuing  of 
the  same  mind  as  to  the  meaning  of  the 
grant  under  consideration,  in  a  petition 
filed  in  the  circuit  court  of  Daviess  cotmty, 
Kentucky,  almost  a  year  later,  on  the  27tb 
day  of  May,  1904,  in  a  case  in  which  the 
company  was  seeking  to  collect  rentals  for 
hydrants,  again  allied  that  by  the  g^rant 
of  1889  Uie  franchise  of  the  company  was 
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''extended  during  the  whole  period  of  its 
corporate  existence,  a  period  of  twenty- 
five  years  from  and  after  the  let  of  June, 
186^,'*  and  that  tliis  same  ordinance  ''eon- 
ferred  upon  and  vested  in  it  the  sole  and 
exclusive  right,  franchise,  and  privilege 
during  the  period  of  twenty-five  years 
from  and  after  June  1st,  1889,  to  main- 
tain, complete,  and  operate  waterworks 
in  the  city  of  Owensboro,"  etc 

In  this  petition  plaintiff  speeifieally  sets 
np  the  ordinances  to  which  we  have  re- 
ferred, ealling  npon  the  Water  Company 
to  construct  extensions,  and  which  were 
accepted  by  the  eompany,  and  adds  two 
others  of  the  same  purport,  one  dated 
May  15,  1899,  and  one  July  25, 1900;  al- 
ksges  that  in  each  of  these  the  city  re- 
quested the  company  to  extend  the  lines 
and  place  hydrants  ''for  the  [183]  un- 
expired term  of  the  franchise  of  this  pe- 
tition," and  that  within  sixty  days  from 
the  passage  of  said  ordinances  it  filed  its 
acceptance  of  them  with  the  elerk  of  the 
city. 

It  is  difficult  to  imagine  an  interpreta- 
tion of  a  contract  by  the  parties  to  it 
more  specific  or  controlling  than  is  to  be 
found  in  the  declarations  in  these  oourt 
proceedings,  made  deliberately  and  under 
the  advice  of  counsel. 

In  the  presence  of  this  record  I  cannot 
doubt  that  it  was  understood  and  intended 
in  the  beginning  by  the  untechnical  men 
of  affairs  who  composed  the  city  council 
and  by  the  company  that  this  grant  was  a 
limited  one,  extending  for  not  to  exceed 
twenty-five  years  from  June  1st,  1889, 
and  that  this  conviction  oontinued  in  the 
minds  of  all  the  parties  concerned  in  it, 
finding  frequent  expression  in  the  conduct 
of  business  between  them  for  full  fifteen 
years,  certainly  until  1904,  when  the  com- 
pany is  found  claiming  in  the  courts  that 
the  grant  evpired  on  June  1,  1914;  and 
therefore  I  cannot  assent  to  the  conclu- 
sion that  it  is  in  effect  a  perpetual  grant 
of  the  right  to  use  the  streets  of  the  city, 
convinced,  as  I  am,  that  such  result  can- 
not be  reached  without  doing  violence  to 
the  rule  referred  to,  so  firmly  established 
by  this  court,  which  has  been  penetrating- 
ly condensed  into  the  expression,  "Show 
me  what  men  have  done  under  a  con- 
tract and  I  will  tell  you  what  it  means." 
And,  I  may  add,  without  runnin?  also 
counter  to  the  decision  of  this  court  in 
Tennessee  v.  Whitworth,  117  U.  S.  129, 
29  L.  ed.  830,  6  Sup.  Ct.  Rep.  645,  in 
which  it  is  declared  that,  in  construing 
contracts  sprin^^^ing  from  statutes,  the 
words  employed  aro,  if  possible,  to  be 
given  the  same  meaning  they  had  in  the 
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minds  of  the  parties  to  the  contract  when 
the  statute  was  enacted. 

But,  turning  now  from  the  interpreta- 
tion placed  upon  this  ordinance  by  the 
parties  to  it,  and  confining  our  attention 
strictly  to  the  language  used  in  making 
the  grant,  let  us  ask  ourselves  whether  it 
can  reasonably  be  said,  upon  the  facts 
presented  by  this  record^  thiftt  a  franchise 
[184]  in  effect  perpetual  was  granted 
in  the  streets  of  the  city  "in  plain  terms," 
"in  express  terms,"  without  "ambiguity," 
as  is  required  by  the  first  of  the  rules  for 
the  construction  of  such  grants,  which  we 
have  seen  is  so  fully  approved  by  this 
court 

If  the  pertinent  parts  of  the  grant,  of 
the  charter  of  the  company,  and  of  the 
Kentucky  statute,  be  written  together,  we 
shall  have  this  paragraph: 

The  city  of  Owensboro  grants  to  the 
eompany  the  right  to  maint>ain  and  oper- 
ate a  waterworks  plant  during  the  exist- 
enee  of  that  oorporation,  which  existence 
is  declared  in  its  charter  to  commence  on 
June  1st,  1889,  and  to  terminate  twenty- 
five  years  thereafter,  subject  to  such  ex- 
tensions as  the  law  provides,  and  is  also 
limited  by  the  state  statute,  under  which 
it  was  created,  to  a  duration  of  twenty- 
five  years,  with  the  privilege  of  renewal 
for  a  like  period  if  a  three-quarters  vote 
of  its  stockholders  "shall  be  in  favor  of 
such  renewal." 

I  cannot  doubt  that  others  than  skilled 
lawyers  (and  we  cannot  assume  that  all 
of  the  members  of  the  city  coundl  wcro 
skilled  lawyers),  reading  such  a  para- 
graph as  tlus,  would  understand  that  the 
existence  of  the  life  of  the  Water  Works 
Company,  and  so  of  the  grant,  was  for 
the  declarod  twenty-five  year  period  be- 
tween the  "commencement  of  the  life"  of 
the  corporation  and  the  time  when  it  must 
"terminate."  To  give  it  any  other  mean- 
ing is  to  magnify  the  subordinate  pro- 
vision for  a  possible  extension  of  the  life 
of  the  corporation  so  as  to  make  that  con- 
trol the  d^nite,  specific,  dearly  expressed 
limitation  of  the  charter.  But  specific 
should  always  control  general  provisions 
in  a  contraet  whero  they  eonfiict, — definite 
and  deariy  expressed  limitations  should 
dominate  ind^^ite  and  discrotionary 
privileges.  To  declare  this  grant  per- 
petually renewable  is  to  make  its  duration 
dependent  upon  the  discretion  of  the 
^antee  corporation,  to  be  exercised 
twenty-five  years  after  the  grant  was 
made,  and  [185]  it  is  not  difficult  to  con- 
ceive of  circumstances  under  which  the  re- 
quired three  fourths  of  the  stockholders 
of  the  eompany  would  not  favor  an  ex- 
tension of  its  corporate  life^ — if.  for  in- 
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stance,  its  business  were  a  failing  one  be- 
cause of  competition  witb  a  city-owned 
plant,  or  if  the  stockholders  differed  in 
opinion  as  to  the  wisdom  of  making  a  pos- 
sible sale  of  its  property.  This  is  a  re- 
sult which  the  court  should  accept  only 
under  sheer  coercion — I  can  designate  it> 
by  no  milder  term — of  the  "plain,"  "ex- 
press," and  "unambiguous"  provision  m 
the  grant,  and  very  certainly  it  is  a  re- 
sult which  should  not  be  derived  from  in- 
genious construction  of  a  narrow  and 
optional  clause  in  the  charter  of  the 
grantee  (not  in  the  grant),  which  was 
probably  inserted  for  the  purpose  of  pro- 
viding for  the  contingency  of  a  new  grant 
to  the  company,  to  be  made  at  the  ex- 
piration of  the  one  for  twenty-five  years, 
rather  than  in  an  attempt  to  automatically 
make  an  extension  of  that  grant.  When  to 
this  it  is  added  that  the  provision  for  ex- 
tending the  life  of  the  corporation  is  not 
to  be  found  anywhere  in  the  ordinance 
making  the  grant,  which  the  councilmen 
had  before  them,  but  only  in  the  charter 
of  the  corporation  and  in  the  statute  of 
the  state,  which  they  probably  never  saw, 
I  not  only  cannot  bring  myself  to  assent 
to  the  conclusion  that,  resolving,  as  we 
must,  every  doubt  in  favor  of  the  public,  a 
franchise  in  effect  perpetual  in  the  streets 
of  the  city  was  given  to  the  Water  Works 
company  "in  plain,"  "in  express,"  and  in 
"unambiguous"  terms,  but,  on  the  con- 
trary, I  am  very  clear  that  the  language 
used  in  making  this  grant  limits  it,  as  we 
have  seen  that  all  of  the  parties  thought 
that  it  limited  it,  to  the  term  of  twenty- 
five  years. 

This  conclusion  has  been  arrived  at 
without  the  application  of  narrow  distinc- 
tions to  the  words  used  in  the  charter  of 
the  Water  Company  and  in  the  statute  of 
Kentucky.  But  sufficient  to  turn  the  case, 
if  it  be  thought  a  close  one,  might  very 
well  be  found  in  significant  distinctions 
with  [186]  respect  to  the  words  used  in 
the  provision  of  the  charter  of  the  com- 
pany, on  which  the  opinion  of  the  major- 
ity of  the  court  turns,  viz.:  that  the 
twenty-five-year  limitation  so  clearly  ex- 
pressed is  "subject  to  such  extensions  of 
its  terms  of  existence  as  by  law  provided." 

These  distinctions  are,  first,  that  the 
state  law  did  not  provide  for  "extensions" 
of  the  corporate  existence.  The  most  that 
can  be  said  of  the  law  is  that  it  provided 
a  method  by  which  the  stockholders  of  the 
company — ^not  the  law — might,  in  their 
discretion,  "renew"  the  charter  for  an 
additional  term  after  the  expiration  of  the 
twenty-five-year  period  which  the  law  pro- 
vided for.  The  second  distinction  is  that 
the  authority  to  "renew"  the  corporate 
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existence  of  the  company,  given  by  the 
statute,  becomes  in  the  charter,  as  writtai 
by  the  company,  "extensions  ...  by 
law  provided,"  which  gives  to  the  corpora- 
tion the  advantage  which  many  courts  and 
writers  have  found  in  the  distinction  be- 
tween the  rig^t  of  "extension"  and  the 
right  of  "renewal"  of  a  contract,  the  latter 
indicating  an  intention  to  resort  to  a  new 
grant  for  the  future,  while  the  former 
contemplates  "a  prolongation,  a  lengthen- 
ing out,"  of  a  grant  previously  made. 
This  distinction  is  perhaps  too  subtle  to 
serve  the  ends  of  substantial  justice  in 
practical  affairs,  but  apparently  the  au- 
thors of  the  charter  which  we  are  consider- 
ing thou<^ht  it  a  refinement  whicli  it  was 
worth  their  while  to  lay  hold  upon. 
Whalen  v.  Manley,  68  W.  Va.  328,  69  S. 
E.  843 ;  Leavitt  v.  Maykel,  203  Mass.  506, 
133  Am.  St.  Rep.  323,  89  N.  E.  1056,  and 
authorities  cited. 

The  district  court  finds  its  conclusive 
authority  for  holding  the  grant  to  be,  in 
effect,  a  perpetual  one  in  Owensboro  v. 
Cumberland  Teleph.  &  Teleg.  Co.  230  U. 
S.  58,  57  L.  ed.  1389,  33  Sup.  Ct.  Rep. 
988.  An  inspection  of  the  ordinance 
there  considered  shows  that  there  was  no 
attempt  whatever  in  terms  to  limit  the  du- 
ration of  the  grant;  that  no  reference  was 
made  in  the  ordinance  to  the  life  of  the 
corporation  to  which  the  g^nt  was  made, 
and  that  by  express  terms  the  grant 
[187]  is  declared  not  to  be  exclusive,  and 
to  be  subject  to  alteration  and  amendment. 
While  it  is  true  that  the  members  of  this 
court  differed  as  to  the  effect  of  the  pro- 
A-iision  for  alteration  and  amendment  of 
the  ordinance,  yet  the  effect  of  these  dis- 
tinctions when  grouped  together  is  such, 
it  seems  to  me,  as  to  render  the  decision  in 
that  case  wholly  inapplicable  to  an  or- 
dinance such  as  we  are  considering  here. 

It  may  be  that  the  settled  conviction 
which  I  have  that  no  legislator,  congress- 
man, or  councilman  would  knowingly  con- 
sent to  grant  perpetual  rights  in  public 
streets  to  a  private  corporation  has  so 
daikencd  my  understanding  that  I  cannot 
pr'iperly  appreciate  the  point  of  view  of 
my  associates  and  the  reasons  advanced  in 
support  of  it;  but,  however  this  may  be, 
the  reasons  stated  in  this  opinion  convince 
me  that  the  grant  under  discussion  was 
not  in  effect  a  perpetual  grant,  but  was 
for  the  period  of  twenty-five  years,  which 
expired  on  the  1st  day  of  June,  1914. 

Mr.  Justice  Brandeis  concurs  in  this 
opinion. 

Mr.  Justice  Day  concurs  in  this  dis- 
sent, upon  the  ground  that,  applying  the 
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ndl-settled  rule  that  grants  of  the  eharao- 
ter  here  in  question  are  to  be  given  striet 
eonstructioni  and  doubts  as  to  their  mean- 
ing resohed  in  favor  of  the  public,  and 
ambiguities  are  to  be  resolved  in  like  man- 
ner, it  is  by  no  means  clear  that  the  eity 
intended  to  grant  to  the  Water  Company 
•  f^nchise  for  its  then  corporate  life  of 
twenty-five  years  and  for  subsequent  re- 
newals thereof,  as  the  stockholders  might 
determine;  and  he  is  of  the  opinion  t£at 
the  franchise  expired  at  the  end  of  the 
twenty-five-year  period  for  which  its  char- 
ter provided  when  the  grant  was  made» 


(1881    NEW    YORK    CENTRAL    RAIL- 
ROAD COMPANY,  Plff.  in  Err^ 

V. 

SARAH  WHITE. 

(See  8.  C.  Reporter's  ed.  188-200.) 

Master  and  servant  —  employers*  liabil- 
ity —  when  servant  Is  engaged  In  In- 
terstate commerce. 

1.  A  night  watchman  in  the  employ  of 
a  railway  company,  injured  while  in  the 
performance  of  bis  duty  to  guard  tools  and 
materials  intended  to  be  used  in  the  con- 
struction of  a  new  railway  station  and  new 
tracks,  was  not  then  engaged  in  interstate 
commerce  within  the  meaning  of  the  Federal 
Employers'  Liability  Act  of  April  22,  1008 
(35  Stat,  at  L.  65,  chap.  149,  Comp.  Stat. 

1013,  I  8657),  although  such  station  and 
trades  were  designed  for  use,  when  finished, 
in  interstate  commerce. 

IFot  other  esses,  see  Master  and  Serrant, 
II.,  In  Digest  Sop.  Ct.  1008.] 

Ckmstltatlonal   law  —  workmen's  oom- 

pensatlon  —  due  process   of  law  — 

freedom  of  contract  —  police  power. 

2.  The  compulsory  compensation  scheme 
ef  the  New  York  Workmen's  Compensation 
Act   (N.  Y.  Laws  1013,  chap.  816;    Laws 

1014,  chaps.  41  and  316),  which,  in  lien  of 
the  common-law  liability  confined  to  cases 
of  negligence,  imposes  a  liability  upon  em- 
ployers to  make  compensation  for  disabling 
or   fatal   accidental    personal    injuries   re- 

Note. — On  the  constitutionality  appli- 
eation,  and  effect  of  the  Federal  Employ- 
ers' Liability  Act — see  notes  to  Lamphere 
▼.  Oregon  R.  ft  Nay.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  ▼. 
Horton,  L.R.A.1915C,  47. 

On  Workmen's  Compensation  Acts — 
see  notes  to  Milwaukee  y.  Miller,  L.R.A. 
1916A,  23,  and  Linnane  ▼.  ^tna  Brewing 
Co.  L.R.A.1917D,  80. 

On  eonstitutionality  of  Workmen's 
Compensation  and  Industrial  Insurance 
Statutes — see  notes  to  Jensen  v.  South- 
em  P.  Co.  L.R.A.1916A,  490,  and  Hunter 
X  Colfax  ConsoL  Co.  L.R.A.1917D,  6L 
•II  li.  ed. 


ceived  by  employees  in  the  course  of  their 
employment  in  certain  gainful  oecupations 
denominated  ^'hazardous  employments,"  with- 
out regard  to  fault  as  a  cause,  except  where 
the  injury  or  death  is  occasioned  by  the  em- 
ployee's wilful  intention  to  produce  it,  or 
where  the  injury  results  solely  from  his  in- 
toxication while  on  duty,  graduating  the 
compensation  for  disability  according  to  a 
prescribed  scale  based  upon  loss  of  earning 
power,  having  regard  to  the  previous  wage 
and  the  character  and  duration  of  the  dis- 
ability, and  measurinff  the  death  benefits  ac- 
cording to  the  dependency  of  the  surviving 
wife,  husband,  or  infant  children,— -does  not 
eontravene  U.  S.  Const.  14th  Amend.,  as 
taking  property  without  due  process  of  law, 
or  unwarrantably  limiting  freedom  of  eon- 
tract»  whether  considered  from  the  stand- 
point of  employer  or  employee,  but  is  a 
valid  exercise  of  the  police  power  of  the 

state. 

(For    other    cases,    see    Constitotional    Law. 
IV.  b,  7;  IV.  c.  8,  In  Digest  Sup.  Ct.  1008.] 

Constitational  law  —  due  process  of  law 

—  equal  protection  of  the  laws  —  trial 
by  Jurj. 

8.  Trial  by  jury  is  not  embraced  in  the 

rights  secured  by  the  14th  Amendment  to 

the  Federal  Constitution. 

(For    other    cases,    see    Constltiitional    Law. 

IV.  a,  7;  IV.  b,  8,  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law  —  equal  protection 
of  the  laws  —  Workmen's  Ck>nH>ensa- 
tion  Act  —  class!  flea tlon  —  exemption 
of  farm  laborers  and  domestio  aerr- 
ants. 
4.  The  exclusion  of  farm  laborers  and 
domestio  servants  from  the  compulsory  com- 
pensation scheme  of  the  New  York  Work- 
men's Compensation  Act  (N.  Y.  Laws  1013, 
chap.  816;  Laws  1014,  chapa  41  and  316) 
is  not  such  an  arbitrary  classification  as  to 
contravene  the  equal  protection  of  the  laws 
clause  of  U.  8.  Const.  14th  Amend.,  since 
it  reasonably  may  be  considered  that  the 
risks  inherent  in  these  occupations  are  ex- 
ceptionally patent,  simple,  and  familiar. 
[For    otber    cases,    see    Constitutional    Law, 
IV.  a,  6,  in  Digest  Sop.  Ct.  1008.] 

Constitutional  law  —  dne  process  of  law 

—  Workmen's    Compensation    Act  — 
method  of  securing  payment. 

6.  The  requirement  of  the  New  York 
Workmen's  Compensation  Act  (N.  Y.  Laws 
1013,  chap.  816;  Laws  1914,  chaps.  41  and 
316),  §  50,  that  the  employer  shall  secure 
payment  of  the  compulsory  compensation 
prescribed  by  that  act  either  by  (a)  state 
insurance,  (b)  insurance  with  an  author- 
ized insurance  corporation  or  association, 
or  (c)  by  furnishing  satisfactory  proof  of 
his  financial  ability  to  pay  the  compensa- 
tion, and  depositing  securities  for  thatpur- 
pose,  cannot  be  said  to  contravene  U.  S. 
Const.  14  th  Amend.,  since  self -insurance  un- 
der the  third  method  presumably  is  open 
to    all    solvent    employers    on    reasonable 

terms. 

[For    other    cases,    see    Constitational    Law, 
IV.  b,  7,  in  Digest  Sup.  Ct.  1008.] 

[No.  320.] 
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Restored  to  docket  for  reargument  No- 
vember 13,  1916.  Reargued  February  1, 
3917.     Decided  March  6,  1917. 

IN  ERROR  to  the  Supreme  Court,  Ap- 
pellate Division^  Third  Judicial  De- 
partment, of  the  State  of  New  York,  to 
review  a  judgment  affirmed  by  the  Court 
of  Appeals  of  that  state,  which  affirmed 
an  award  by  the  state  Workmen's  Com- 
pensation Commission.    Affirmed. 

See  same  case  below,  in  appellate  di- 
vision, 169  App.  Div.  903,  152  N.  Y. 
Supp.  1149;  in  court  of  appeals,  216  N. 
Y.  653,  110  N.  E.  1051. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  £.  Whalen  and  Wil- 
liam L.  Visscher  argued  the  cause  on  or- 
iginal argument,  and,  with  Messrs.  H. 
LiBroy  Austin  and  Frank  V.  Whiting, 
filed  a  brief  for  plaintiff  in  error: 

White,  when  killed,  was  employed  in 
interstate  commerce  by  the  railroad, 
which  also  was  then  engaging  in  inter- 
state commerce. 

(a)  It  must  be  conceded  that  this 
court  has  expressly  left  open  for  determ- 
ilia  lion,  when  squarely  presented,  the 
question  whether  the  construction  of  an 
uncompleted  instrumentality,  designed 
for  use,  wheil  finished,  in  interstate  com- 
merce, brings  a  railroad  and  its  employee 
upon  such  work  within  the  provisions  of 
the  Federal  act. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  146,  152,  57  L.  ed.  1125,  1128, 
33  Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914C, 
153,  3  N.  C.  C.  A.  779. 

(b)  Two  of  the  lower  Federal  courts 
have  resolved  the  question  in  the  nega- 
tive. 

Jackson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
210  Fed.  498;  Bravis  v.  Chicago,  M.  & 
St.  P.  R.  Co.  133  C.  C.  A.  228,  217  Fed. 
236. 

(c)  Each  case  must  be  decided  in  the 
light  of  the  particular  facts,  with  the 
view  of  determining  whether,  at  the  time 
of  the  injury,  the  employee  is  engaged  in 
interstate  business,  or  in  an  act  which 
is  so  directly  and  immediately  connected 
with  such  business  as  substantially  to 
form  a  part  or  a  necessary  incident 
thereof. 

New  York  C.  &  H.  R.  R.  Co.  ▼.  Carr, 
238  U.  S.  260,  263,  264,  59  L.  ed.  1298, 
1300,  36  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A. 
1. 

(d)  The  true  test  of  employment  in 
such  commerce  in  the  sense  intended  is, 
Was  the  employee,  at  the  time  of  the  in- 
jui^,  engaged  in  interstate  transporta- 


tion or  in  work  so  closely  related  to  it  as 
to  be  practically  a  part  of  itt 

Shanks  v.  Delaware,  L.  &  W.  R.  Co. 
239  U.  S.  556,  60  L.  ed.  436,  L.R.A. 
1916C,  797,  36  Sup.  Ct.  Rep.  188. 

(e)  In  each  of  the  following  cases  the 
nature  of  the  work  of  the  employee, 
when  injured  or  killed,  has  been  held  to 
render  the  Federal  act  applicable: 

A  locomotive  fireman  walking  to  the 
place  where  he  was  to  go  on  duty. 

Lamphere  v.  Oregon  R.  &  Nav.  Co. 
47  L.R.A.(N.S.)  1,  116  C.  C.  A.  156,  196 
Fed.  336. 

A  section  hand  riding  to  his  camp  at 
night  after  work. 

San  Pedro,  L.  A,  &  S.  L.  R.  Co.  v. 
Davide,  127  C.  C.  A.  454,  210  Fed.  870. 

An  employee  engaged  in  building  a 
new  office  in  an  old  freight  shed. 

Eng.  V.  Southern  P.  Co.  210  Fed.  92. 

An  employee  engaged  in  installing  a 
block  system  to  be  used  in  signaling 
trains. 

Grow  V.  Oregon  Short  Line  Co.  44 
Utah,  160, 138  Pac.  398,  Ann.  Cas.  1915B, 
481. 

A  section  hand  asleep  at  night  in  a  car 
on  a  sidetrack. 

Sanders  v.  Charleston  &  W.  C.  R.  Co. 
97  S.  C.  50,  81  S.  E.  283. 

An  engineer  at  a  station  for  pumping 
water  to  be  used  by  engines  engaged  in 
interstate  commerce. 

Horton  v.  Oregon-Washington  R.  & 
Nav.  Co.  72  Wash.  503,  47  L.R.A.(N.S.) 
8, 130  Pac.  897. 

An  employee  assisting  in  the  move- 
ment of  water  or  coal  to  be  consumed  by 
engines  used  in  interstate  commerce. 

Barker  v.  Kansas  City  M.  &  0.  R.  Co. 
88  Kan.  767,  43  L.R.A.(N.S.)  1121,  129 
Pac.  1151. 

The  New  York  Workmen's  Compensa- 
tion Law  is  revolutionary  in  its  charac- 
ter. 

Post  V.  Burger,  216  N.  Y.  544,  111  N. 
E.  351,  Ann.  Cas.  1916B,  158, 10  N.  C.  C. 
A.  888;  Ives  v.  South  Buffalo  R.  Co. 
201  N.  Y.  285,  34  L.R.A.(N.S.)  162,  94 
N.  E.  431,  Ann.  Cas.  1912B,  156,  1  N. 
C.  C.  A.  517;  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  686,  151  Pac.  401,  10 
N.  C.  C.  A.  1. 

The  liability  which  the  statute  impose? 
upon  the  employer  depends  upon  no 
ground  hitherto  recognized  in  American 
jurisprudence  as  a  basis  of  responsibil- 
ity. It  rests  neither  upon  breach  of  con- 
tract nor  upon  omission  to  perform  any 
duty  prescribed  by  common  or  statute 
law.  The  liability  exists  even  though 
the  employer  be  wholly  free  from  negli- 
gence,—  even  though  be  has  been  guiltv 
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of  no  legal  or  ethical  wrong, — even 
though  he  has  exercised  the  ntmost  dili- 
gence to  guard  against  the  occurrence  of 
an  accident  which  could  not  have  been 
anticipated,  and  even  though  an  em- 
ployee may  not  only  injure  himself, 
through  his  own  fault,  but  also  cause  in- 
jury or  death  to  fellow  employees  for 
which  the  employer  must  pay  compensa- 
tion, and  entail,  furthermore,  a  large 
monetary  loss  to  the  employer  through 
damage  to  property. 

Ives  y.  South  Buffalo  R.  Co.  supra. 

The  economic  considerations  upon 
which  such  legislation  is  baaed  are  noth- 
ing else  than  socialistio. 

Tlbid. 

Legislation  of  the  character  involved 
in  the  case  at  bar  contravenes  the  due 
process  clause  of  the  14th  Amendment. 

Ibid.;  Middleton  y.  Texas  Power  ft 
Light  Co.  —  Tex.  Civ.  App,  — ,  178  S.  W. 
»56,  9  N.  C.  C.  A.  847. 

Without  crossing  constitutional 
bounds  authoritatively  marked  by  ju- 
dicial decisions,  a  compulsory  compensa- 
tion act,  irrespective  of  fault,  cannot  be 
sustained  as  a  valid  exercise  of  the 
police  powen 

Ives  y.  South  Buffalo  R.  Co.  201  N.  T. 
301,  34  L.R.A.(N.S.)  162,  94  N.  E.  431, 
Ann.  Cas.  1912B,  156, 1  N.  C.  C.  A.  517; 
Cooley,  Const.  lim.  6th  ed.  p.  208; 
People  V.  Morris,  13  Wend.  328. 

Messrs.  Frank  V.  Whiting  and  Robert 
£.  Whalen  argued  the  cause  on  reargu- 
ment,  and,  with  Messrs.  William  L.  Yis- 
scher  and  H.  Leroy  Austin,  filed  a  brief 
for  plaintiff  in  error: 

Properly  conceived,  the  unit  of  woric 
decisive  of  White's  employment  was  re- 
alignment of  an  interstate  highway,  be- 
cause White  was  killed  on  duty  by  the 
operating  hazard  of  such  a  highway.  His 
work  was  an  incident  of  the  familiar  ac- 
tivity of  the  normal  growth  of  a  ndl- 
road.  It  can  only  be  regarded  as  new 
construction  in  the  same  sense  that,  as  a 
result  of  such  realignment  and  correc- 
tions of  grade  and  reballasting  and  sub- 
stitution of  rail,  the  reconstruction  or 
replacement  of  bridges,  a  new  highway 
may  be  gradually  evolved,  suited  to  the 
requirements  of  the  normal  growth  of 
interstate  commerce.  White  was,  there- 
fore, it  is  urged,  employed  in  interstate 
commerce  at  the  time  of  his  death,  and 
this  case  comes  within  the  exclusive  jur- 
isdiction of  the  Federal  act. 

Erie  R.  Co.  v.  Welsh,  242  U.  S.  303, 

ante,  319,  37  Sup.  Ct.  Rep.  116;  Pedersen 

V.  Delaware,  L.  &  W.  R.  Co.  229  U.  S. 
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Ct.  Rep.  648,  Ann.  Cas.  1914C,  153,  3  N. 
C.  C.  A.  779;  New  York  C.  &  H.  R.  R.  Co. 
V.  Carr,  238  U.  S.  260,  263,  59  L.  ed.  1298, 
1299,  35  Sup.  Ct.  R^p.  780,  9  N.  C.  C.  A. 
1;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Indus- 
trial Board,  273  111.  528,  L.R.A.1916F, 
540, 113  N.  E.  80 ;  Shanks  v.  Delaware,  L. 
&  W.  R.  Co.  239  U.  S.  556,  558,  60  L.  ed. 
436,  438,  L.R.AJ916C,  797,  36  Sup.  Ct. 
Rep.  188. 

Mr.  Harold  J.  Hlnroan  argued  the 
cause  on  original  argument,  and,  with 
Mr.  E.  Clarence  Aiken  and  Mr.  Egburt 
E.  Woodbury,  Attorney  General  of  New 
York,  filed  a  brief  for  defendant  in  er- 
ror: 

The  deceased  workman  was  not  en* 
gaged  in  interstate  work. 

Pedersen  v.  Delaware,  L.  ft  W.  R.  Co. 
229  U.  S.  146, 57  L.  ed.  1125,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N.  C. 
C.  A.  779;  Bravis  y.  Chicago,  M.  ft  St. 
P.  R.  Co.  133  C.  C.  A.  228,  217  Fed.  234; 
Jackson  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
210  Fed.  495;  Thomas  y.  Boston  ft  M.  R. 
Co.  218  Fed.  143;  Blinoia  C.  R.  Co.  y. 
Behrois,  233  U.  S.  476,  58  L.  ed.  1054, 
34  Sup.  Ct.  Rep.  646,  Ann.  Caa.  1914C, 
163, 10  N.  C.  C.  A.  153. 

Mr.  E.  Olarenoa  Aikan  argued  the 
cause  on  reargnment  for  defendant  in 
error. 

Mr.  Justice  Pita«]r  deliyered  the  opin- 
ion of  the  court: 

A  proceeding  was  commenced  by  de- 
fendant in  error  before  the  Workmen's 
Compensation  Commission  of  the  State 
of  New  York,  established  bv  the  Work- 
men's Compensation  Law  ox  that  state,^ 
to  recover  compensation  from  the  New 
York  Central  ft  Hudson  River  Railroad 
Company  for  the  death  of  her  husband, 
Jacob  White,  who  lost  his  life  September 
2,  1914,  through  an  accidental  injuiy 
arising  out  of  and  in  the  course  of  his 
employment  under  that  company.  The 
Commission  awarded  compensation  in  ac- 
cordance with  the  terms  of  the  law;  its 
award  was  affirmed,  without  opinion,  by 
the  appellate  [191]  division  of  the  su- 
preme court  for  the  third  judicial  de- 
partment, whose  order  was  affirmed  by 
the  court  of  appeals,  without  opinion. 
169  App.  Div.  903, 152  N.  Y.  Snpp.  1149, 
216  N.  Y.  663,  110  N.  B.  1051.  Federal 
questions  having  been  saved,  the  present 
writ  of  error  was  sued  out  by  the  New 
York  Central  Railroad  Company,  suc- 
cessor, through  a  consolidation  of  cor- 
porations,  to  the  rights  and  liabilities  of 

1  Chap.  816,  Laws  1918,  as  re-enacted  and 
amended  by  chap.  41,  Laws  1914,  and 
amended  by  chap.  31^  Laws  1914. 
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the  employing  company.  The  writ  was 
directed  to  the  appellate  division,  to 
which  the  record  and  proceedings  had 
been  remitted  by  the  court  of  appeals. 
Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197, 
200,  59  L.  ed  193,  196,  35  Sup.  Ct  Rep. 
57. 

The  errors  specified  are  based  upon 
these  contentions :  (1)  that  the  liability, 
if  any,  of  the  railroad  company  for  the 
death  of  Jacob  White,  is  defined  and  lim- 
ited exclusively  by  the  provisions  of  the 
Federal  Employers'  Liability  Act  of 
April  22,  1908,  chap.  149,  35  Stat,  at  L. 
65,  Comp.  Stat.  1913,  §  8657,  and  (2) 
that  to  award  compensation  to  defend- 
ant in  error  under  the  provisions  of  the 
Workmen's  Compensation  Law  would  de- 
prive plaintiff  in  error  of  its  property 
without  due  process  of  law,  and  deny  to 
it  the  equal  protection  of  the  laws,  in 
contravention  of  the  14th  Amendment. 

The  first  point  assumes  that  the  de- 
ceased was  employed  in  interstate  com- 
merce at  the  time  he  received  the  fatal 
injuries.  According  to  the  record,  he 
was  a  night  watchman,  charged  with  the 
duty  of  guarding  tools  and  materials  in- 
tended to  be  used  in  the  eonstruotion  of 
a  new  station  and  new  tracks  upon  a  line 
of  interstate  railroad.  The  Commission 
found,  upon  evidence  fully  warranting 
the  finding,  that  he  was  on  duty  at  the 
time,  and  at  a  place  not  outside  of  the 
limits  prescribed  for  the  performance 
of  his  duties;  that  he  was  not  engaged 
in  interstate  commerce;  and  that  the  in- 
jury received  by  him  and  resulting  in 
his  death  was  an  accidental  injury  aris- 
ing out  of  and  in  the  course  of  his  em- 
ployment. 

The  admitted  fact  that  the  new  sta- 
tion and  tracks  were  [192]  designed  for 
use,  when  finished,  in  interstate  com- 
merce, does  not  bring  the  case  within  the 
Federal  act.  The  test  is,  ''Was  the  em- 
ployee at  the  time  of  the  injury  engaged 
in  interstate  transportation,  or  in  work 
so  closely  related  to  it  as  to  be  practical- 
ly a  part  of  itf  Shanks  v.  Delaware, 
L.  ft  W.  R.  Co.  239  U.  S.  656,  558,  60  L. 
ed.  436,  438,  L.R.A.1916C,  797,  36  Sup. 
Ct.  Rep.  188«  Decedent's  work  bore  no 
direct  relation  to  interstate  transporta- 
tion, had  to  do  solely  with  construc- 
tion work,  which  is  clearly  distinguish- 
able, as  was  pointed  out  in  Pedersen  v. 
Delaware,  L.  &  W.  R.  Co.  229  U.  S.  146, 
152,  57  L.  ed.  1125, 1128,  33  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A. 
779.  And  see  Chicago,  B.  &  Q.  R.  Co.  v. 
Harrington,  241  U.  S.  177, 180,  60  L.  ed. 
941,  942,  36  Sup.  Ct.  Rep.  517,  11  N.  C. 
C.  A.  992;  Raymond  y.  Chicago,  M.  ft  St. 
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P.  R.  Co.  this  day  decided  [243  U.  S.  43, 
ante,  583,  37  Sup.  Ct.  Rep.  268].  The 
first  point,  therefore,  is  without  basis  in 
fact. 

We  turn  to  the  constitutional  question. 
The  Workmen's  Compensation  Law  of 
New  York  establishes  forty-two  groups 
of  hazardous  employments,  defines  ''em- 
ployee" as  a  person  engaged  in  one  of 
these  employments  upon  the  premises,  or 
at  the  plant,  or  in  the  course  of  his  em- 
ployment away  from  the  plant  of  his 
employer,  but  excluding  farm  laborers 
and  domestic  servants;  defines  ''employ- 
I  ment"  as  including  employment  only  in 
a  trade,  business,  or  occupation  carried 
on  by  the  employer  for  pecuniary  gain, 
"injury"  and  "personal  injury"  as  mean- 
ing only  accidental  injuries  arising  out 
of  and  in  the  course  of  employment,  and 
such  disease  or  infection  as  naturally 
and  unavoidably  may  result  therefrom; 
and  requires  every  employer  subject  to 
its  provisions  to  pay  or  provide  compen- 
sation according  to  a  prescribed  sched- 
ule for  the  disability  or  death  of  his 
employee  resulting  from  an  accidental 
personal  injury  arising  out  of  and  in  the 
course  of  the  employment,  without  re- 
gard to  fault  as  a  cause,  except  where 
the  injury  is  occasioned  by  the  wilful  in- 
tention of  the  injured  employee  to  bring 
about  the  injury  or  death  of  himself  or 
of  another,  or  where  it  results  solely 
[193]  from  the  intoxication  of  the  in- 
jured employee  while  on  duty,  in  whioh 
cases  neither  the  injured  employee  nor 
any  dependent  shall  receive  compensa- 
tion. By  §  11  the  prescribed  liability  is 
made  exclusive,  except  that,  if  an  em- 
ployer fail  to  secure  the  payment  of 
compensation  as  provided  in  §  50,  an  iii« 
jured  employee,  or  his  legal  representa- 
tive, in  case  death  results  from  the  in- 
jury, may,  at  his  option,  elect  to  claim 
compensation  under  the  act,  or  to  main- 
tain an  action  in  the  courts  for  damages, 
and  in  such  an  action  it  shall  not  be 
necessary  to  plead  or  prove  freedom 
from  contributory  negligence,  nor  may 
the  defendant  plead  as  a  defense  that 
the  injury  was  caused  by  the  negligence 
of  a  fellow  servant,  that  the  employea 
assumed  the  risk  of  his  employment,  or 
that  the  injury  was  due  to  contributory 
negligence.  Compensation  under  the  a^ 
is  not  regulated  by  the  measure  of  dam- 
ages applied  in  negligence  suits,  but,  in 
addition  to  providing  medical,  surgical, 
or  other  like  treatment,  it  is  based  solely 
on  loss  of  earning  power,  being  g^rad- 
uated  according  to  the  average  weekly 
wages  of  the  injured  employee  and  the 

character  and  duration  of  the  disability, 
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whether  partial  or  total,  temporary  or 
permanent;  while  in  case  the  injury 
causes  death,  the  compensation  is  known 
as  a  death  benefit,  and  includes  funeral 
expenses,  not  exceeding  $100,  payments 
to  the  surviving  wife  (or  dependent  hus- 
band) during  widowhood  (or  dependent 
widowerhood)  of  a  percentage  of  the 
average  wages  of  the  deceased,  and  if 
there  be  a  surviving  child  or  children  un- 
der the  age  of  eighteen  years  an  addi- 
tional percentage  of  such  wages  for  each 
cMld  until  that  age  is  reached.  There 
are  provisions  invalidating  agreements 
by  employees  to  waive  the  right  to  com- 
pensation, prohibiting  any  assignment, 
release,  or  commutation  of  claims  for 
compensation  or  benefits  except  as  pro- 
vided by  the  act,  exempting  them  from 
the  claims  of  creditors,  and  requiring 
that  the  compensation  and  benefits  shall 
be  paid  only  to  employees  or  their  de- 
pendents. [194]  Provision  is  made  for 
the  establishment  of  a  Workmen's  Com- 
pensation Commission'  with  administra- 
tive and  judicial  functions,  including 
authority  to  pass  upon  claims  to  compen- 
sation on  notice  to  the  parties  interested. 
The  award  or  decision  of  the  Commis- 
sion is  made  subject  to  an  appeaL  on 
questions  of  law  only,  to  the  appellate 
division  of  the  supreme  court  for  the 
third  department,  with  an  ultimate  ap- 
peal to  the  court  of  appeals  in  cases 
where  such  an  api>eal  would  lie  in  civil 
actions.  A  funa  is  created,  known  as 
*^he  state  insurance  fund,**  for  the  pur- 

Sose  of  insuring  employers  against  lia- 
ility  under  the  law,  and  assuring  to  the 
persons  entitled  the  compensation  there- 
by provided.  The  fund  is  made  up  pri- 
marily of  premiums  received  from  em- 
ployers, at  rates  fixed  by  the  Commission 
in  view  of  the  hazards  of  the  different 
classes  of  employment,  and  the  premiums 
are  to  be  based  upon  the  total  pay  roll 
and  number  of  employees  in  each  class 
at  the  lowest  rate  consistent  with  the 
maintenance  of  a  solvent  state  insurance 
fund  and  the  creation  of  a  reasonable 
surplus  and  reserve.  Elaborate  provi- 
sions are  laid  down  for  the  administra- 
tion of  this  fund.  By  §  50,  each  employ- 
er is  required  to  secure  compensation  to 
his  employees  in  one  of  the  following 
ways:  (1)  By  insuring  and  keeping  in- 
sured the  payment  of  such  compensation 
in  the  state  fund;  or  (2)  through  any 
stock  corporation  or  mutual  association 
authorized  to  transact  the  business  of 
workmen's    compensation    insurance   in 

•  By  chap.  074,  Laws  1916,  M  2  and  8, 
this  CommiiMion  was  abolished  and  Its  f  iinc- 
tioDB  were  eonferred  upon  the  newly  created 
Indufltrial  Commission, 
•1  li.  ed. 


the  state ;  or  (3)  ''by  furnishing  satisfac- 
tory proof  to  the  Commission  of  his  fi- 
nancial ability  to  pay  such  compensa- 
tion for  himself,  in  which  case  the  Com- 
mission may,  in  its  discretion,  require 
the  deposit  with  the  Commission  oi  se- 
curities of  the  kind  prescribed  in  §  IJ  of 
the  Insurance  Law,  in  an  amount  to  be 
determined  by  the  Commission,  to  secure 
his  [195]  liability  to  pay  the  compensa- 
tion provided  in  this  chapter.**  If  an 
employer  fails  to  comply  with  this  sec- 
tion, he  is  made  liable  to  a  penalty  in  an 
amount  equal  to  the  pro  rata  premium 
that  would  have  been  payable  for  in- 
surance in  the  state  fund  during  the 
period  of  noncompliance;  besides  which, 
his  injured  employees  or  their  depend- 
ents are  at  liberty  to  maintain  an  ac- 
tion for  damages  in  the  courts,  as  pre- 
scribed by  §  11. 

In  a  previous  year,  the  legislature  en- 
acted a  compulsory  compensation  law  ap- 
plicable to  a  limited  number  of  specially 
hazardous  employments,  and  requiring 
the  employer  to  pay  compensation  with- 
out r^ard  to  fault.  Laws  1910,  chap. 
674.  This  was  held  by  the  court  of  ap- 
peals in  Ives  v.  South  Buffalo  R.  Co.  201 
N.  Y.  271,  34  L.R.A.(N.S.)  162,  94  N.  E. 
431,  Ann.  Cas.  1912B,  166, 1  N.  C.  C.  A. 
517,  to  be  invalid  because  in  conflict  with 
the  due  process  of  law  provisions  of 
the  state  Constitution  and  of  the  14th 
Amendment.  Thereafter,  and  in  the 
year  1913,  a  constitutional  amendment 
was  adopted,  effective  January  1,  1914, 
declaring : 

''Nothing  contained  in  this  Constitu- 
tion shall  be  construed  to  limit  the  pow- 
er of  the  legislature  to  enact  laws  for  the 
protection  of  the  lives,  health,  or  safety 
of  employees;  or  for  the  payment,  either 
by  employers,  or  by  employers  and  em- 
ployees or  otherwise,  either  directly  or 
through  a  state  or  other  system  of  insur- 
ance or  otherwise,  of  compensation  for 
injuries  to  employees  or  for  death  of  em- 
ployees resulting  from  such  injuries 
without  regard  to  fault  as  a  cause  there- 
of, except  where  the  injury  is  occasioned 
by  the  wilful  intention  of  the  injured 
employee  to  bring  about  the  injury  or 
death  of  himself  or  of  another,  or  where 
the  injury  results  solely  from  the  in- 
toxication of  the  injured  employee  while 
on  duty;  or  for  the  adjustment,  determ- 
ination and  settlement,  with  or  without 
trial  by  jury,  of  issues  which  may  arist 
under  such  legislation ;  or  to  provide  that 
the  right  of  such  compensation,  and  the 
remedy  therefor  shall  be  exclusive  of  all 
[196]  other  rights  and  remedies  for  in- 
juries to  employees  or  for  death  result- 
ing from  such  injuries;  or  to  provide  tha^ 
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the  amount  of  such  compensation  for 
death  shall  not  exceed  a  fixed  or  determ- 
inable sum;  provided  that  all  moneys 
paid  by  an  employer  to  his  employees  or 
their  legal  representatives,  by  reason  of 
the  enactment  of  any  of  the  laws  herein 
authorized  shall  be  held  to  be  a  proper 
charge  in  the  cost  of  operating  the  busi- 
ness of  the  employer." 

In  December,  1913,  the  legislature  en- 
acted the  law  now  under  consideration 
(Laws  1913,  chap.  816),  and  in  1914  re- 
enacted  it  (Laws  1914,  chap.  41)  to  take 
effect  as  to  payment  of  compensation  on 
July  1  in  that  year.  The  act  was  sup 
tained  by  the  court  of  appeals  as  not  in* 
consistent  with  the  14th  Amendment  in 
Jensen  ▼.  Southern  P.  Co.  215  N.  T.  514, 
L.R.A.1916A,  403,  109  N.  E.  600,  Ann. 
Cas.  1916B,  276;  and  that  decision  was 
followed  in  the  case  at  bar. 

The  scheme  of  the  act  is  so  wide  a  de- 
parture from  conmion-law  standards  re- 
q>ectine  the  responsibility  of  employer 
to  employee  that  doubts  naturally  have 
been  raised  respecting  its  constitutional 
validity.  The  adverse  considerations 
urged  or  suggested  in  this  case  and  in 
kindred  cases  submitted  at  the  same  time 
are:  (a)  That  the  employer's  property 
is  taken  without  due  process  of  law,  be- 
cause he  is  subjected  to  a  liability  for 
compensation  without  regard  to  any  neg- 
lect or  default  on  his  part  or  on  the 
part  of  any  other  j^erson  for  whom  he 
IS  responsible,  and  in  spite  of  the  fact 
that  the  injury  may  be  solely  attribut- 
able to  the  fault  of  the  employee;  (b) 
that  the  employee's  rights  are  interfered 
with,  in  that  he  is  prevented  from  hav- 
ing compensation  for  injuries  arising 
from  the  employer's  fault  commensurate 
with  the  damages  actually  sustained, 
and  is  limited  to  the  measure  of  compen- 
sation prescribed  by  the  act;  and  (c) 
that  both  employer  and  employee  are  de- 
prived of  their  liberty  to  acquire  prop- 
erty by  being  prevented  from  making 
such  [197]  agreement  as  they  choose 
respecting  the  terms  of  the  employment. 

In  support  of  the  legislation ,  it  is  said 
that  the  whole  common-law  doctrine  of 
employer's  liability  for  negligence,  with 
its  defenses  of  contributory  neg'ligence, 
fellow  servant's  negligence,  and  assump- 
tion of  risk,  is  based  upon  fictions,  and  is 
inapplicable  to  modem  conditions  of  em- 
plo3rment;  that  in  the  highly  organized 
and  hazardous  industries  of  the  present 
day  the  causes  of  accident  are  often  so 
obscure  and  complex  that  in  n  material 
proportion  of  cases  it  is  impossible  by 
any  method  correctly  to  ascertain  the 
facts  necessary  to  form  an  accurate 
judgment,  and  in  a  still  larger  propor- 


tion the  expense  and  delay  required  for 
such  ascertainment  amount  in  elTect  to  a 
defeat  of  justice;  that,  under  the  pres- 
ent system,  the  injured  workman  is  left 
to  bear  the  greater  part  of  industrial  ac- 
cident loss,  which,  because  of  his  limited 
income,  he  is  unable  to  sustain,  so  that 
he  and  those  dependent  upon  him  are 
overcome  by  poverty  and  frequently  be- 
come a  burden  upon  public  or  private 
charity;  and  that  litigation  is  unduly 
costly  and  tedious,  encouraging  corrupt 
practices  and  arousing  antagonisms  be- 
tween employers  and  employees. 

In  considering  the  constitutional  ques- 
tion, it  is  necessary  to  view  the  matter 
from  the  standpoint  of  the  employee  as 
weU  as  from  that  of  the  employer.  For, 
while  plaintiff  in  error  is  an  employer, 
and  cannot  succeed  without  showing  tiiat 
its  rights  as  such  are  infringed  (Ply- 
mouth Coal  Co.  ▼.  Pennsylvania,  232  U. 
S.  531,  544,  58  L.  ed.  713,  719,  34  Sup. 
Ct.  Rep.  359;  Jeffrey  Mfg.  Co.  y.  Blagg, 
235  U.  S.  571,  576,  59  L.  ed.  364,  368,  35 
Sup.  Ct.  Rep.  167,  7  N.  C.  C.  A.  570), 
yet,  as  pointed  out  by  the  court  of  ap- 
peals in  the  Jensen  Case  (215  N.  Y. 
526),  the  exemption  from  further  liabil- 
ity is  an  essential  part  of  the  scheme,  so 
that  the  statute,  if  invalid  as  against  the 
employee,  is  invalid  as  against  the  em- 
ployer. 

The  elose  relation  of  the  rules  govern- 
ing responsibility  as  between  employer 
and  employee  to  the  fundamental  rights 
[198]  of  liberty  and  property  is,  of 
course,  recognized.  But  those  rules,  as 
guides  of  conduct,  are  not  beyond  altera- 
tion by  legislation  in  the  public  interest. 
No  person  has  a  vested  interest  in  any 
rule  of  law,  entitling  him  to  insist  that 
it  shall  remain  unchanged  for  his  bene- 
fit. Munn  V.  Illinois,  94  U.  S.  113,  134, 
24  L.  ed.  77,  87;  Hurtado  v.  California, 
110  U.  S.  516,  532,  28  L.  ed.  232,  237,  4 
Sup.  Ct.  Rep.  Ill,  292;  Martin  v.  Pitts- 
bure  ft  L.  E.  R.  Co.  203  U.  S.  284,  294, 
51  L.  ed.  184,  191.  27  Sup.  Ct.  Ren.  100, 
8  Ann.  Cas.  87;  Second  Employers'  lia- 
bility Cases  (Mondou  y.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  S.  1,  50,  5ii  L.  ed. 
327,  346,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169, 1  N.  C.  C.  A.  875 ;  Chica^jo  &  A. 
R.  Co.  V.  Tranbarger,  238  U.  S.  67,  76,  59 
L.  ed.  1204,  1210,  35  Sup.  Ct.  Rep. 
678.  The  common  law  bases  the  employ- 
er's liability  for  injuries  to  the  employee 
upon  the  ground  of  negligence ;  but  negli- 
gence is  merely  the  disregard  of  some 
duty  imposed  by  law;  and  the  nature  and 
extent  of  the  duty  may  be  modified  by 
legislation,  with  corresponding  change  in 
the  test  of  negligence.  Indeed,  liability 
may  be  imposed  for  the  consequences  of 
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a  failure  to  comply  with  a  statutory  duty, 
irrespective  of  negligeoce  in  the  ordinary 
sense;  safety  appliance  acts  being  a 
familiar  instance.  St.  LouiS;  L  M.  £  S. 
R.  Co.  V.  Taylor,  210  U.  S.  281,  296,  62 
L.  ed.  1061,  1068,  28  Sup.  Ct  Rep.  616, 
21  Am.  Neg.  Rep.  464;  Texas  &  P.  R.  Co. 
▼.  Rigsby,  241  U.  S.  33,  30,  43,  60  L.  ed. 
874,  877,  878,  36  Sup.  Ct.  Rep.  482. 

The  fault  may  be  that  of  the  employer 
himself,  or — ^most  frequently — ^that  of 
another  for  whose  conduct  he  is  made  re* 
8pK>nsibIe  according  to  the  maxim  re- 
spondeat superior.  In  the  latter  ease  the 
employer  may  be  entirely  blameless,  may 
have  exercised  the  utmost  human  fore- 
sight to  safeguard  the  employee;  ^et,  if 
the  alter  ego,  while  acting  within  the 
scope  of  his  duties,  be  negligent, — ^in  dis- 
obedience, it  may  be,  of  the  employer's 
positive  and  specific  command, — ^the  em* 
ployer  is  answerable  for  the  conse* 
quences.  It  cannot  be  that  the  rule  em- 
bodied in  the  maxim  is  unalterable  by 
legislation. 

The  immunity  of  the  employer  from 
responsibility  to  an  employee  for  the 
negligence  of  a  fellow  employee  is  of 
comparatively  recent  origin,  it  being  the 
product  of  the  judicial  conception  that 
the  probability  of  a  fellow  workman's 
[199]  negligence  is  one  of  the  natural 
and  ordinary  risks  of  the  occupation,  as- 
sumed by  the  employee  and  presumably 
taken  into  account  in  the  fixing  of  his 
wages.  The  earliest  reported  cases  are 
Murray  v.  South  Carolina  R.  Co.  (1841) 
1  McMulL  L.  386,  398,  36  Am.  Dec.  268; 
Farwell  v.  Boston  ft  W.  R.  Corp.  (1842) 
4  Met.  49,  67,  38  Am.  Dec  839,  16  Am. 
Neg.  Cas.  407;  Hutchinson  v.  York,  N. 
ft  B.  R.  Co.  (1860)  L.  R.  6  Exch.  343, 
361, 19  L.  J.  Exch.  N.  S.  296,  299, 14  Jur. 
837,  840,  6  Eng.  Ry.  ft  C.  Cas.  680;  Wig- 
more  V.  Jay  (I860)  L.  R.  6  Exch.  364, 19 
L.  J.  Exch.  N.  S.  300, 14  Jur.  838,  841; 
BartonshiU  Coal  Co.  v.  Reid  (1868)  3 
Macq.  H.  L.  Cas.  266,  284,  296,  4  Jur.  N. 
S.  767,  6  Week.  Rep.  664,  19  Eng.  Rul. 
Cas.  107.  And  see  Randall  v.  Baltimore 
ft  0.  R.  Co.  109  U.  S.  478,  483,  27  L.  ed. 
1003,  1005,  3  Sup.  Ct.  Rep.  322;  North- 
em  P.  R.  Co.  v.  Herbert,  116  U.  8.  642, 
647,  29  L.  ed.  755,  758,  6  Sup.  Ct.  Rep. 
690.  The  doctrine  has  prevailed  genersd- 
ly  throughout  the  United  States,  but 
with  material  differences  in  different 
jurisdictions  respecting  who  should  be 
deemed  a  fellow  servant  and  who  a  vice 
principal  or  alter  ego  of  the  master, 
turning  sometimes  upon  refined  distinc- 
tions as  to  grades  and  departments  in 
the  employment.  See  Enutter  v.  New 
ei  li.  ed.  43 


York  ft  N.  J.  Teleph.  Co.  67  N.  J.  L.  646, 
650-663,  58  L.R.A.  808,  62  Atl.  666,  12 
Am.  Keg.  Rep,  109.  It  needs  no  argu- 
ment to  show  that  such  a  rule  is  subject 
to  modification  or  abrogation  by  a  state 
upon  proper  occasion. 

The  same  may  be  said  with  respect  to 
the  general  doctrine  of  assumption  of 
risk.  By  the  common  law  the  employee 
assumes  the  risks  normally  incident  to 
the  occupation  in  which  he  voluntmrily 
engages;  other  and  extraordinary  riakM 
and  those  due  to  the  employer's  negli- 
gence he  does  not  assume  until  made 
aware  of  them,  or  until  they  become  so 
obvious  that  an  ordinarily  prudent  man 
would  observe  and  appreciate  them;  in 
either  of  which  cases  he  does  assume 
them,  if  he  continues  in  the  employment 
without  obtaining  from  the  employer  an 
as£urance  that  the  matter  will  be 
remedied;  but  if  he  receive  sueh  an  as- 
surance, then,  pending  performance  of 
the  promise,  the  employee  does  no^  in 
ordinary  cases,  assume  the  special  risk. 
Seaboard  Air  Line  R.  Co.  v.  Horton,  233 
[200]  U.  S.  492,  60^  68  L.  ed.  1062p 
1070,  LJt.A.1916C,  1,  34  Sup.  Ct  Rep. 
636,  Ann.  Cas.  1916B,  476,  8  N.  C.  C.  A. 
834^  239  U.  S.  696, 699,  60  L.  ed  468, 461, 
36  Sup.  Ct.  Rep.  180.  Plainly,  these 
rules,  as  guides  of  conduct  and  tests  of 
liabiUty,  are  subject  to  change  in  the  ex- 
ercise of  the  sovereign  authority  of  the 
state. 

So,  also,  with  respect  to  contributory 
Diligence.  Aside  from  injuries  inten- 
tionally self-infiicted,  for  which  the  stat- 
ute under  consideration  affords  no  com- 
pensation, it  is  plain  that  the  rules  of 
law  upon  the  subject  in  their  bearing 
upon  the  employer's  responsibility,  are 
subject  to  legislative  change;  for  con- 
tributory negligence,  again,  involves  a 
default  in  some  duty  resting  on  the  em- 
ployee, and  his  duties  are  subject  to 
modification. 

It  may  be  added,  by  way  of  reminder, 
that  the  entire  matter  of  liability  for 
death  caused  by  wrongful  act  both  with- 
in and  without  the  relation  of  employer 
and  employee,  is  a  modern  statutory  in- 
novation, in  which  the  states  differ  as 
to  who  may  sue,  for  whose  benefit,  and 
the  measure  of  damages. 

But  it  is  not  necessary  to  extend  the 
discussion.  This  court  repeatedly  has 
upheld  the  authority  of  the  states  to  es- 
tablish by  legislation  departures  from 
the  fellow-servant  rule  and  other  com- 
mon-law rules  affecting  the  employer's 
liability  for  personal  injuries  to  the  em- 
ployee. Missouri  P.  R.  Co.  v.  Mackeji 
127  U.  S.  206,  208,  32  L.  ed.  107,  108l' 
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8  Sup.  Ct.  Bep.  1161;  Minneapolis  &  St. 
L.  R.  Co.  V.  Herrick,  127  U.  S.  210,  32 
L.  ed.  109,  8  Sup.  Ct.  Bep.  1176;  Minne- 
sota Iron  Co.  y.  Kline,  199  U.  S.  593,  598, 
60  L.  ed.  322,  325,  26  Sup.  Ct.  Bep.  159, 
19  Am.  Neg.  Bep.  625;  Tullis  v.  Lake 
Erie  &  W.  B.  Co.  175  U.  S.  348,  44  L.  ed. 
192,  20  Sup.  Ct.  Bep.  136;  Louisville  & 
N.  R.  Co.  y.  Melton,  218  U.  S.  36,  53,  54 
L.  ed.  921,  928,  47  L.R.A.(N.S.)  84,  30 
Sup.  Ct.  Rep.  676;  Chicago,  L  &  L.  R.  Co. 
y.  Hackett,  228  U.  S.  559,  57  L.  ed.  966, 
33  Sup.  Ct.  Rep.  581;  Wilmington  Star 
Min.  Co.  y.  Fulton,  205  U.  S.  60,  73,  51 
L.  ed.  708,  715,  27  Sup.  Ct.  Rep.  412; 
Missouri  P.  R.  Co.  v.  Castle,  224  U.  S. 
541,  544,  56  L.  ed.  875,  878,  32  Sup.  Ct. 
Rep.  606.  A  corresponding  power  on 
the  part  of  Congress,  when  legislating 
within  its  appropriate  sphere,  was  sus- 
tained in  Second  Employers'  Liability 
Cases  (Mondou  y.  New  York,  N.  H.  &  H. 
B.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875.  And  see  El  Paso  & 
N.  E.  R.  Co.  y.  Gutierrez,  215  U.  S.  87, 
97,  54  L.  ed.  106,  111,  30  Sup.  Ct.  Rep. 
21;  Baltimore  &  0.  R.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  612, 
619,  55  L.  ed.  878,  883,  31  Sup.  Ct.  Rep. 
621. 

[201]  It  is  true  that  in  the  case  of 
the  statutes  thus  sustained  there  were 
reasons  rendering  the  particular  depar- 
tures appropriate.  Nor  is  it  necessary, 
for  the  purposes  of  the  present  case,  to 
say  that  a  state  might,  without  yiolence 
to  the  constitutional  guaranty,  of  '^due 
process  of  law,"  suddenly  set  aside  all 
common-law  rules  respecting  liability  as 
between  employer  and  employee,  without 
providing  a  reasonably  just  substitute. 
Considering  the  vast  industrial  organiza- 
tion of  the  state  of  New  York,  for  in- 
stance, with  hundreds  of  thousands  of 
plants  and  millions  of  wage  earners,  each 
employer,  on  the  one  hand,  having  em- 
barked his  capital,  and  each  employee, 
on  the  other,  having  taken  up  his  par- 
ticular mode  of  earning  a  livelihood,  in 
reliance  upon  the  probable  permanence 
of  an  established  body  of  law  governing 
the  relation,  it  perhaps  may  be  doubted 
whether  the  state  could  abolish  all  rights 
of  action,  on  the  one  hand,  or  all  de- 
fenses, on  the  other,  without  setting  up 
something  adequate  in  their  stead.  No 
such  question  is  here  presented,  and  we 
intimate  no  opinion  upon  it.  The  stat- 
ute under  consideration  sets  aside  one 
body  of  rules*  only  to  establish  another 
system  in  its  place.  If  the  employee  is 
no  longer  able  to  recover  as  much  as 
before  in  case  of  being  injured  through 
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the  employer's  negligence,  he  is  entitled 
to  moderate  compensation  in  all  cases  of 
injury,  and  has  a  certain  and  speedy 
remedy  without  the  difficulty  and  ex- 
pense of  establishing  negligence  or  prov- 
ing the  amount  of  the  damages.  Instead 
of  assuming  the  entire  consequences  of 
all  ordinary  risks  of  the  occupation,  he 
assumes  the  consequences,  in  excess  of 
the  scheduled  compensation,  of  risks  or- 
dinary and  extraordinary.  On  the  other 
hand,  if  the  employer  is  left  without  de- 
fense respecting  the  question  of  fault, 
he  at  the  same  time  is  assured  that  the 
recovery  is  limited,  and  that  it  goes  di- 
rectly to  the  relief  of  the  designated 
beneficiary.  And  just  as  the  employee's 
assumption  of  ordinary  risks  at  common 
law  presumably  was  taken  into  account 
in  fixing  [2^]  the  rate  of  wages,  so 
the  fixed  responsibility  of  the  employer, 
and  the  modified  assumption  of  risk  by 
the  employee  under  the  new  system,  pre- 
sumably will  be  reflected  in  the  wage 
scale.  The  act  evidently  is  intended  as 
a  just  settlement  of  a  difficult  problem, 
affecting  one  of  the  most  important  of 
social  relations,  and  it  is  to  be  judged  in 
its  entirety.  We  have  said  enough  to 
demonstrate  that,  in  such  an  adjustment, 
the  particular  rules  of  the  common  law 
affecting  the  subject-matter  are  not 
placed  by  the  14th  Amendment  beyond 
the  reach  of  the  lawmaking  power  of  the 
state;  and  thus  we  are  brought  to  the 
question  whether  the  method  of  com- 
pensation that  is  established  as  a  sub- 
stitute transcends  the  limits  of  permis- 
sible state  action. 

We  will  consider,  first,  the  scheme  of 
compensation,  deferring  for  the  present 
the  question  of  the  manner  in  which  the 
employer  is  required  to  secure  payment. 

Briefly,  the  statute  imposes  liability 
upon  the  employer  to  make  compensation 
for  disability  or  death  of  the  employee 
resulting  from  accidental  personal  in- 
jury arising  out  of  and  in  the  course  of 
the  employment,  without  regard  to  fault 
as  a  cause  except  where  the  injury  or 
death  is  occasioned  by  the  employee's 
wilful  intention  to  produce  it,  or  where 
the  injury  results  solely  from  his  in- 
toxication while  on  duty;  it  graduates 
the  compensation  for  disability  accord- 
ing to  a  prescribed  scale  based  upon  the 
loss  of  earning  power,  having  regard  to 
the  previous  wage  and  the  character  and 
duration  of  the  disability;  and  measures 
the  death  benefits  according  to  the  de- 
pendency of  the  surviving  wife,  husband, 
or  infant  children.    Perhaps  we  should 

add  that  it  has  no  retrospective  effect, 
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and  applies  only  to  eases  arising  some 
months  after  its  passage. 

Of  oonrse,  we  cannot  ignore  the  ques- 
tion whether  the  new  arrangement  is 
arbitrary  and   nnreasonable,   from   the 
standpoint  of  natural  justice.    Respect- 
ing this,  it  is  important  to  be  observed 
that  the  act  applies  only  to  disabling 
[208]    or  fatal   personal   injuries   re- 
ceived in  the  course  of  hazardous 'em- 
ployment  in   gainful   occupation.     Re- 
duced to  its  elements,  the  situation  to  be 
dealt  with  is  this:     Employer  and  em- 
ployee, by  mutual  consent,  engage  in  a 
common  operation  intended  to  be  ad- 
vantageous to  both;  the  employee  is  to 
contribute  his  personal  services,  and  for 
these  is  to  receive  wages,  and,  ordinarily, 
nothing  more ;  the  employer  is  to  furnish 
plant,    facilities,    organization,    capital, 
credit,   is  to  control  and  manage   the 
operation,  paying  the  wages  and  other 
expenses,  disposing  of  the  product  at 
such  prices  as  he  can  obtain,  taking  all 
the  profits,  if  any  there  be,  and,  of  neces- 
sity, bearing  the  entire  losses.     In  the 
nature  of  things,  there  is  more  or  less 
of  a  probability  that  the  employee  may 
lose  his  life  through  some  accidental  in- 
jury arising  out  of  the  employment,  leav- 
ing his  widow  or  children  deprived  of 
their  natural  support;  or  that  he  may 
sustain  an  injury  not  mortal,  but  result- 
ing in  his  total  or  partial  disablement, 
temporary  or  permanent,  with  corres- 
ponding impairment  of  earning  capacity. 
The  physical  suffering  must  be  borne  by 
the  employee  alone;  the  laws  of  nature 
prevent    this    from    being    evaded    or 
shifted  to  another,  and  the  statute  makes 
no  attempt  to  afford  an  equivalent  in 
compensation.    But,  besides,  there  is  the 
loss  of  earning  power, — a  loss  of  that 
which  stands  to  the  employee  as  his  capi- 
tal in  trade.    This  is  a  loss  arising  out 
of  the  business,  and,  however  it  may  be 
charged  up,  is  an  expense  of  the  opera- 
tion, as  truly  as  the  cost  of  repairing 
broken  machinery  or  any  other  expense 
that  ordinarily  is  paid  by  the  employer. 
Who  is  to  bear  the  charge  f    It  is  plain 
that,  on  grounds  of  natural  justice,  it 
is  not  unreasonable  for  the  state,  while 
relieving  the  employer  from  responsibili- 
ty for  damages  measured  by  common-law 
standards  and  payable  in  cases  where  he 
or  those  for  whose  conduct  he  is  an- 
swerable are  found  to  be  at  fault,  to 
require  him  to  contribute  a  reasonable 
amount,  and  according  to  a  reasonable 
and  definite  scale,  [204]  by  way  of  com- 
pensation for  the  loss  of  earning  power 
incurred  in  the  common  enterprise,  irre- 
spective of  the  question  of  n^ligenee, 
•1  li.  ed. 


instead  of  leaving  the  entire  loss  to  rest 
where  it  may  chance  to  fall, — that  is, 
upon  the  injured  employee  or  his 
dependents.  Nor  can  it  be  deemed  arbi- 
trary and  unreasonable,  from  the  stand* 
point  of  the  employee's  interest,  to  sup- 
plant a  system  under  which  he  assumed 
the  entire  risk  of  injury  in  ordinary 
cases,  and  in  others  had  a  right  to  re- 
cover an  amount  more  or  less  specula- 
tive upon  proving  facts  of  negligence 
that  often  were  difficult  to  prove,  and 
substitute  a  system  under  which,  in  all 
ordinary  cases  of  accidental  injury,  he 
is  sure  of  a  definite  and  easily  ascer- 
tained compensation,  not  being  obliged 
to  assume  the  entire  loss  in  any  case, 
but  in  all  cases  assuming  any  loss  be- 
yond the  prescribed  scale. 

Much  emphasis  is  laid  upon  the  criti- 
cism that  the  act  creates  liability  with- 
out fault.  This  is  sufficiently  answered 
by  what  has  been  said,  but  we  may  add 
that  liability  without  fault  is  not  a 
novelty  in  the  law.  The  common-law 
liability  of  the  carrier,  of  the  innkeeper, 
or  him  who  employed  fire  or  other  dan- 
gerous agency  or  harbored  a  mischievous 
animal,  was  not  dependent  altogether  up- 
on questions  of  fault  or  negligence. 
Statutes  imposing  liability  without  fault 
have  been  sustained.  St.  Louis  &  S.  F. 
R.  Co.  V.  Mathews,  165  U.  S.  1,  22,  41  L. 
ed.  6U,  619,  17  Sup.  Ct.  Rep.  243;  Chi- 
cago,  R.  I.  &  P.  R.  Co.  V.  Zemecke,  183 
U.  S.  682,  586,  46  L.  ed.  339,  340,  22 
Sup.  Ct.  Rep.  229. 

We  have  referred  to  the  maxim,  re- 
spondeat superior.  In  a  well-known 
English  case.  Hall  v.  Smith,  2  Ring.  156, 
160, 130  Eng.  Reprint,  265,  9  J.  B.  Moore, 
226,  2  L.  J.  C.  P.  113,  this  maxim  was 
said  by  Best,  Ch.  J.,  to  be  "bottomed  on 
this  principle,  that  he  who  expects  to 
derive  advantage  from  an  act  which  is 
done  by  another  for  him,  must  answer 
for  any  injury  which  a  third  person  may 
sustain  from  it."  And  this  view  has 
been  adopted  in  New  York.  Cardot  v. 
Barney,  63  N.  Y.  281,  287,  20  Am.  Rep. 
533.  The  provision  for  compulsory  com- 
pensation, in  the  act  under  considera- 
tion, [205]  cannot  be  deemed  to  be  an 
arbitrary  and  unreasonable  application 
of  the  principle,  so  as  to  amount  to  a 
deprivation  of  the  employer's  property 
without  due  process  of  law.  The  pe- 
cuniary loss  resulting  from  the  em- 
ployee's death  or  disablement  must  fall 
somewhere.  It  results  from  something 
done  in  the  course  of  an  operation  from 
which  the  employer  expects  to  derive  a 
profit.  In  excluding  the  question  of 
fault  as  a  cause  of  the  injury,  the  act  in 
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effect  disregards  the  proximate  cause  and 
looks  to  one  more  remote, — the  primary 
eause,  as  it  may  be  deemed, — and  that  is, 
the  employment  itself.  For  this,  both 
parties  are  responsible,  since  they  vol- 
untarily engage  in  it  as  eoadventurers, 
with  personal  injury  to  the  employee  as 
a  probable  and  foreseen  result.  In  ignor- 
ing any  possible  negligence  of  the  em- 
ployee producing  or  contributing  to  the 
injury,  the  lawmaker  reasonably  may 
have  been  influenced  by  the  belief  that, 
in  modem  industry,  the  utmost  diligence 
in  the  employer's  service  is  in  some  de- 
gree inconsistent  with  adequate  care  on 
the  part  of  the  employee  for  his  own 
safety;  that  the  more  intently  he  devotes 
himself  to  the  work,  the  less  he  can  take 
precautions  for  his  own  security.  And 
it  is  evident  that  the  consequences  of  a 
disabling  or  fatal  injury  are  precisely 
the  same  to  the  parties  immediately  af- 
fected, and  to  the  community,  whether 
the  proximate  cause  be  culpable  or  in- 
nocent. Viewing  the  entire  matter,  it 
cannot  be  pronounced  arbitrary  and  un- 
reasonable for  the  state  to  impose  upon 
the  employer  the  absolute  duty  of  mak- 
ing a  moderate  and  definite  compensation 
in  money  to  every  disabled  employee,  or, 
in  case  of  his  death,  to  those  who  were 
entitled  to  look  to  him  for  support,  in 
lieu  of  the  common-law  liability  con- 
fined to  cases  of  negligence. 

This,  of  course,  is  not  to  say  that  any 
scale  of  compensation,  however  insig- 
nificant, on  the  one  hand^  or  onerous,  on 
the  other,  would  be  supportable.  In  this 
case,  no  criticism  is  made  on  the  ground 
that  the  compensation  prescribed  [206] 
by  the  statute  in  question  is  unreason- 
able in  amount,  either  in  general  or  in 
the  particular  case.  Any  question  of 
that  kind  may  be  met  when  it  arises. 

But,  it  is  said,  the  statute  strikes  at 
the  fundamentals  of  constitutional  free- 
dom of  contract;  and  we  are  referred  to 
two  recent  declarations  by  this  court. 
The  first  is  this:  ''Included  in  the  right 
of  personal  liberty  and  the  right  of  pri- 
vate property — partaking  of  the  nature 
of  each — is  the  right  to  make  contracts 
for  the  acquisition  of  property.  Chief 
among  such  contracts  is  that  of  personal 
eraplojonent,  by  which  labor  and  other 
services  are  exchanj?ed  for  money  or  oth- 
er forms  of  property.  If  this  right  be 
struck  down  or  arbitrarily  interfered 
with,  there  is  a  substantial  impairment 
of  liberty  in  the  long-established  con- 
stitutional sense.''    Coppage  v.  Kansas, 
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236  U.  S.  1, 14,  59  L.  ed.  441,  446,  L.R.A. 
1915C,  960,  35  Sup.  Ct.  Bep.  240.  And 
this  is  the  other:  "It  requires  no  liga- 
ment to  show  that  the  right  to  work  for 
a  living  in  the  common  occupations  of 
the  community  is  of  the  very  essence  of 
the  personal  freedom  and  opportunity 
that  it  was  the  purpose  of  the  [14thj 
Amendment  to  secure.''  Truax  v.  Raicb^ 
239  U.  S.  33, 41, 60  L.  ed.  131, 136,  L.RJL 
1916D,  545,  36  Sup.  Ct.  Rep.  7. 

It  is  not  our  purpose  to  qualify  or 
weaken  either  of  these  declarations  in 
the  least.     And  we  recognize  that  the 
legislation  under  review  does  measurably 
limit  the  freedom  of  employer  and  em- 
ployee to  agree  respecting  the  terms  of 
employment,  and  that  it  cannot  be  sup- 
ported except  on  the  ground  that  it  is  a 
reasonable  exercise  of  the  police  power 
of  the  state.    In  our  opinion  it  is  fairly 
supportable  upon  that  ground.    And  for 
this  reason:     The  subject-matter  in  re- 
spect of  which  freedom  or  contract  ia 
restricted  is  the  matter  of  compensation 
for  human  life  or  limb  lost  or  disability 
incurred  in  the  course  of  hazardous  em- 
ployment, and  the  public  has  a  direct 
interest  in  this  as  affecting  the  common 
welfare.    ''The  whole  is  no  greater  than 
the  sum  of  all  the  parts,  and  when  the 
individual   health,  safety,  and  welfare 
are   sacrificed    or   neglected,   the   state 
[207]  must  suffer."    Holden  v.  Hardy, 
169  U.  S.  366,  397,  42  L.  ed.  780,  793, 
18   Sup.   Ct.   Bep.   383.     It  cannot  be 
doubted  that  the  state  may  prohibit  and 
punish  self-maiming  and  attempts  at  sui« 
cide ;  it  may  prohibit  a  man  from  barter- 
ing away  his  life  or  his  personal  se- 
curity; indeed,  the  right  to  these  is  often 
declared,  in  bills  of  rights,  to  be  "na- 
tural and  inalienable;"  and  the  authority 
to  prohibit  contracts  made  in  derogation 
of  a  lawfully-established  policy  of  the 
state  respecting  compensation  for  acci* 
dental  death  or  disabling  personal  in- 
jury is  equally  clear.    Chicago,  B.  &  Q. 
R.  Co.  V.  McGuire,  219  U.  S.  549,  571, 
55  L.  ed.  328,  340,  31  Sup.  Ct.  Bep.  259; 
Second  Employers'  Liability  Cases  (Mon« 
dou  V.  New  York,  N.  H.  &  H.  B.  Co.) 
223  U.  S.  1,  52,  56  L.  ed.  327,  347,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct  Bep.  169, 
1  N.  C.  C.  A.  875. 

We  have  not  overlooked  the  criticism 
that  the  act  imposes  no  rule  of  conduct 
upon  the  employer  with  respect  to  the 
conditions  of  labor  in  the  various  in- 
dustries embraced  within  its  terms,  pre- 
scribes no  duty  with  regard  to  where 
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the  workmen  shall  work,  the  character 
of  the  machinery,  tools,  or  appliances, 
the  rules  or  regulations  to  be  established, 
or  the  safety  devices  to  be  maintained. 
This  statute  does  not  concern  itself  with 
measures  of  prevention,  which  presum- 
ably are  embraced  in  other  laws.  But 
the  interest  of  the  public  is  not  confined 
to  these.  One  of  the  grounds  of  its  con- 
cern with  the  continued  life  and  earning 
power  of  the  individual  is  its  interest  in 
the  prevention  of  pauperism,  with  its 
concomitants  of  vice  and  crime.  And, 
in  our  opinion,  laws  regulating  the  re- 
sponsibility of  employers  for  the  injury 
or  death  of  employees,  arising  out  of  the 
employment,  bear  so  close  a  relation  to 
the  protection  of  the  lives  and  safety  of 
those  concerned  that  they  properly  may 
be  regarded  as  coming  within  the  cate- 
gory of  police  regulations.  Sherlock  v. 
Ailing,  93  U.  S.  99,  103,  23  L.  ed.  819, 
820;  Missouri  P.  R.  Co.  v.  Castle,  224 
U.  S.  541,  545,  56  L.  ed.  875,  879,  32  Sup. 
Ct.  Rep.  606. 

No  question  is  made  but  that  the  pro- 
eedural  provisions  of  the  act  are  amply 
adequate  to  afford  the  notice  and  oppor- 
tunity to  be  heard  required  by  the  14th 
[208]  Amendment.  The  denial  of  a 
trial  by  jury  is  not  inconsistent  with 
"due  process."  Walker  v.  Sauvinet,  92 
U.  S.  90,  23  L.  ed.  678;  Frank  ▼.  Man,- 
gum,  237  U.  S.  309,  340,  59  L.  ed.  960, 
985,  35  Sup.  Ct.  Rep.  582. 

The  objection  under  the  "equal  protec- 
tion" clause  is  not  pressed.  The  only 
apparent  basis  for  it  is  in  the  exclusion 
of  farm  laborers  and  domestic  servants 
from  the  scheme.  But,  manifestly,  this 
cannot  be  judicially  declared  to  be  an 
arbitrary  classification,  since  it  reason- 
ably may  be  considered  that  the  risks 
inherent  in  these  occupations  are  excep- 
tionally patent,  simple,  and  familiar. 
Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233 
U.  S.  642,  650,  58  L.  ed.  1135,  1137,  34 
Sup.  Ct.  Rep.  678,  and  cases  there  cited. 

We  conclude  that  the  prescribed 
scheme  of  compulsory  compensation  is 
not  repugnant  to  the  provisions  of  the 
14th  Amendment,  and  are  brought  to 
consider,  next,  the  manner  in  which  the 
employer  is  required  to  secure  payment 
of  the  compensation.  By  §  50,  this  may 
be  done  in  one  of  three  ways:  (a)  State 
insurance;  (b)  insurance  with  an  au- 
thorized insurance  corporation  or  asso- 
ciation; or  (c)  by  a  deposit  of  securities. 
The  record  shows  that  the  predecessor  of 

plaintiff  in  error  chose  the  third  meth- 
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od,  and,  with  the  sanction  of  the  Com- 
mission, deposited  securities  to  the 
amount  of  $300,000,  under  §  50,  and 
$30,000  in  cash  as  a  deposit  to  secure 
prompt  and  convenient  payment,  under 
§  25,  with  an  agreement  to  make  a  fur- 
ther deposit  if  required.  This  was  ac- 
companied with  a  reservation  of  all  con- 
tentions as  to  the  invalidity  of  the  act, 
and  had  not  the  effect  of  preventing 
plaintiff  in  error  from  raising  the  ques- 
tions we  have  discussed. 

The  system  of  compulsory  compensa- 
tion having  been  found  to  be  within  the 
power  of  the  state,  it  is  within  the  lim- 
its of  permissible  regulation,  in  aid  of 
the  system,  to  require  the  employer  to 
furnish  satisfactory  proof  of  his  finan- 
cial ability  to  pay  the  compensation,  and 
to  deposit  a  reasonable  amount  of  securi- 
ties for  that  purpose.  The  third  clause 
of  §  50  has  not  been,  and  presumably 
will  [209]  not  be,  construed  so  as  to 
g^ve  an  unbridled  discretion  to  the  Com- 
mission; nor  is  it  to  be  presumed  that 
solvent  employers  will  be  prevented  from 
becoming  self-insurers  on  reasonable 
terms.  No  question  is  made  but  that  the 
terms  imposed  upon  this  railroad  com- 
pany .  were  reasonable  in  view  of  the 
magnitude  of  its  operations,  the  number 
of  its  employees,  and  the  amount  of  its 
pay  roll  (about  $50,000,000  annually); 
hence  no  criticism  of  the  practical  effect 
of  the  third  clause  is  suggested. 

This  being  so,  it  is  obvious  that  this 
case  presents  no  question  as  to  whether 
the  state  might,  consistently  with  the 
14th  Amendment,  compel  employers  to 
effect  insurance  according  to  either  of 
the  plans  mentioned  in  the  first  and  sec- 
ond clauses.  There  is  no  such  compul- 
sion, since  self-insurance  under  the  third 
clause  presumably  is  open  to  all  em- 
ployers on  reasonable  terms  that  it  is 
within  the  power  of  the  state  to  impose. 
Regarded  as  optional  arrangements,  for 
acceptance  or  rejection  by  employers  un- 
willing to  comply  with  that  clause,  the 
plans  of  insurance  are  unexceptionable 
from  the  constitutional  standpoint, 
lianifestly,  the  employee  is  not  inju- 
riously aficcled  in  a  constitutional  sense 
by  the  provisions  giving  to  the  employer 
an  option  to  secure  payment  of  the  com- 
pensation in  either  of  the  modes  pre- 
scribed, for  there  is  no  presumption  that 
either  will  prove  inadequate  to  safeguard 
the  employee's  interests. 

Judgment  affirmed* 
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[210]  •^.  C.  HAWKINS,  Appt, 

V. 

JOHN  L.  BLEAKLY,  Auditor  of  the  State 
of  Iowa,  and  Warren  Garst,  Iowa  Indus- 
trial Commissioner. 

(See  S.  C.  Reporter's  ed.  210-210.)  . 

Constitutional  law  —  due  process  of  law 

—  workmen's  compensation  —  abol- 
ishingf  common-law  defenses  —  pre* 
sumption  of  undue  influence. 

1.  There  is  no  denial  of  due  process  of 
law  in  the  provisions  of  the  Iowa  elective 
Workmen's  Compensation  Act  (Iowa  Laws 
35th  Gen.  Assem.  chap.  147),  that  an  em- 
ployer rejecting  the  compensation  features 
of  that  act  shall  not  escape  liability  for  per- 
sonal injury  sustained  by  an  employee  aris- 
ing out  of,  or  in  the  usual  course  of,  the 
employment,  because  the  employee  assumed 
the  risk  of  the  employment,  or  because  of 
the  employee's  negligence,  unless  this  was 
wilful  and  with  the  intent  to  cause  the  in- 
iury,  or  was  the  result  of  intoxication,  or 
because  the  injury  was  caused  bj  the  neffli- 
gence  of  a  coemployee,  and  that  m  an  action 
against  such  rejecting  employer  it  shall  be 
presumed  that  the  injury  was  the  direct  re- 
sult of  his  negligence,  and  that  he  must 
assume  the  burden  of  proof  to  rebut  such 
presumption. 

[For  other  cases,  see  Constitutional  Law, 
IV.  b,  7;  IV.  b,  8,  In  Digest  Sup.  Ct.  1908.] 

Constitutional  law  —  due  process  of  law 
-—  creating  presumption  —  regulating 
burden  of  proof. 

2.  A  state  may,  consistently  with  the 
due  process  of  law  clause  of  U.  S.  Const. 
14th  Amend.,  establish  b^  statute  presump- 
tions and  rules  respecting  the  burden  of 
proof,  provided  that  the  statute  be  not  un- 
reasonable in  itself,  and  not  conclusive  of 
the  rights  of  a  party. 

[For  otber  cases,  see  Constitutional  Law, 
774-778,  in  Digest  Sup.  Ct.   1908.] 

Constitutional  law  *-  due  process  of  law 

—  Workmen's  Compensation  Act  -—  re- 
jection by  employee. 

3.  There  is  nothing  repugnant  to  U.  S. 
Const.  14th  Amend.,  in  the  provision  of 
the  Iowa  Workmen's  Compensation  Act 
(Iowa  Laws  35th  Gen.  Assem.  chap.  147) 

Note. — On  Workmen's  Compensation 
Acts — see  notes  to  Milwaukee  v.  Miller, 
L.R.A.1916A,  23,  and  Linnane  v.  JEtna 
Brewing  Co.  L.R.A.1917D,  80. 

On  eonstitutionality  of  Workmen's 
Compensation  and  Industrial  Insurance 
Statutes — see  notes  to  Jensen  v.  South- 
ern P.  Co.  L.R.A.1916A,  409,  and  Hunter 
V.  Colfax  Consoi  Coal  Co.  L.R.A.1917D, 
5L 

On  the  power  of  the  legislature  to 
make  an  injury  prima  facie  evidence  of 
negligence — see  note  to  Mobile,  J.  &  K. 
C.  R.  Co.  V.  Tumipseed,  32  L.R.A.(N.S.) 
226. 
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that  where  an  employee  elects  to  reject  the 
act  he  shall  state  in  an  affidavit  who,  if  any- 
body, requested  or  suggested  that  he  should 
do  so,  and  that  if  it  be  found  that  the  em- 
ployer or  his  agent  made  such  request  or 
suggestion,  the  employee  shall  be  conclu- 
sively presumed  to  have  been  unduly  in- 
fluenced and  his  rejection  of  the  act  shall 
be  void. 

[For  other  cases,  see  Constitutional  Law, 
IV.  b,  7;  IV.  b,  8,  in  Digest  Sup.  Ct.  1908.] 

Constitutional  law  —  due  prooess  of  law 

—  workmen's  oompensation. 

4.  The  scheme  adopted  by  the  Iowa 
Workmen's  Compensation  Act  (Iowa  Laws 
35th  Gen.  Assem.  chap.  147),  for  the  ad- 
justment of  compensation  when  the  em- 
ployer accepts  its  provisions,  is  not  in  con- 
travention of  U.  S.  Const.  14th  Amend.,  as 
clothing  an  administrative  body  with  an 
arbitrary  discretion  inconsistent  with  due 
process  of  law,  where  the  act  provides  the 
measure  of  compensation,  the  circumstances 
under  which  it  is  to  be  made,  establishes 
administrative  machinery  for  applying  the 
statutory  measure  to  the  facts  of  each  par- 
ticular case,  and  provides  for  a  hearing  be- 
fore an  administrative  tribunal,  and  for 
judicial  review  upon  all  fundamental  and 
jurisdictional  questions. 

[For  other  cases,  see  Constitutional  Law. 
IV.  b,  7;  IV.  b,  8,  in  Digest  Snp.  Ct.  1008.] 

Constitutional  law  —  due  process  of  law 

—  equal  protection  of  the  laws  —  trial 
by  Jury. 

5.  Trial  by  jury  is  not  embraced  in  the 
rights  secured  by  the  14th  Amendment  to 
the  Federal  Constitution. 

[For  other  cases,  see  Constltatlonal  Law. 
IV.  a,  7 :  IV.  b.  8.  in  Digest  Sup.  Ct.  1908.] 

Jury  —  right  to  jury  trial  —  in  North- 
west Territory. 

6.  Iowa  was  not  a  part  of  the  North- 
west Territory,  and  was  therefore  unaffected 
by  the  guaranty  in  the  Ordinance  of  July 
13,  1787  (1  Stat,  at  L.  51,  note),  for  the 
government  of  that  territory,  that  the  in- 
habitants thereof  shall  always  be  entitled 
to  the  benefits  of  trial  by  jury. 

[For  other  cases,  see  Jury,  I.  a.  In  Digest 
Sup.  Ct.  1908.) 

States  —  effect  of  admission  —  super- 
seding extension  of  Ordinance  of 
1787  —  jury  trial. 

7.  The  admission  of  Iowa  to  Ihe  Union 
under  the  Acts  of  March  3,  1845  (5  Stat,  at 
L.  742,  789,  chaps.  48  and  76) ;  August  4, 
1846  (9  Stat,  at  L.  52,  chap.  82) ;  and  De- 
cember 28,  1846  (9  Stat,  at  L.  117,  chap. 
1),  upon  an  equal  footing  with  the  original 
states,  and  the  adoption  of  a  state  Consti- 
tution, abrogated  any  extension  to  Iowa 
of  the  guaranties  of  the  Ordinance  of  July 
13,  1787  (1  Stat,  at  L.  51,  note),  for  the 
government  of  the  Northwest  Territory,  in- 
cluding the  rij^t  to  trial  by  jury,  which 
may  have  heesa  effected  by  the  Act  of  June 
12,  1838  (5  Stat,  at  L.  235,  chap.  96),  es- 
tabliriiing  a  territorial  government  for 
Iowa. 

[For  other  cases,  see  States,  XI.;  Jury  I.' 
a,  in  Digest  Sup.  Ct.  1908.] 
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Constltational  law  —  eqval  protection 
of  the  laws  —  classiflcatioii  —  Work- 
men's Compensation  Act. 

8.  Employers  are  not  denied  the  equal 
protection  of  the  laws,  contrary  to  U.  S. 
Const.  14th  Amend.,  by  the  provisions  of 
tile  Iowa  Workmen's  Compensation  Act 
(Iowa  Laws  36th  Gen.  Assem.  chap.  147), 
f  6,  that  where  both  employer  and  employee 
reject  the  act,  the  liability  of  the  employer 
shall  be  the  fame  as  though  the  emploj^ee 
had  not  rejected  it»  thus  leaving  a  rejecting 
employer  liable,  whether  the  employee  on 
his  part  accepts  or  rejects  the  act,  for  per- 
sonal injuries  sustained  by  an  employee 
arising  out  of  and  in  the  usual  course  of 
the  employment,  with  no  right  to  avail  him- 
self of  the  fellow-servant  rule  or  the  de- 
fenses of  contributory  negligence  or  assump- 
tion of  risk,  while,  bv  f  3b,  if  the  employee 
rejects  the  act  and  the  employer  accepts  it, 
the  latter  may  avail  himself  of  luch  com- 
mon-law rules  and  defenses. 
[For  other  cases,  see  Constitntional  Law, 
IV.  a,  7,  in  Digest  8np.  Ct.  1908.] 

Appeal  —  questiona  reviewable  —  deol- 
alon  not  affecting  party. 

0.  The  question  of  the  constitutionality 
of  the  compulsory  insurance  provisions  of 
the  Iowa  elective  Workmen's  Compensation 
Act  (Iowa  Laws  35th  Gen.  Assem.  chap. 
147),  i  42,  will  not  be  considered  by  the 
Federal  Supreme  Court  at  the  instance  of 
an  appealing  employer  who  has  not  accepted 
the  acty  where  tne  highest  state  court  con- 
strues such  act  as  not  compelling  an  em- 
ployer to  insure  unless  he  has  accepted  and 
thus  become  subject  to  the  act. 
(For  other  cases,  see  Appeal  and  Brror,  Till. 
U  la  Digest  Sup.  Ct.  1908.] 

[No.  85.] 

Submitted  January  24,  1918.  Kestored  to 
docket  for  oral  argument  November  13, 
1916.  Argued  December  20,  1918.  De- 
cided March  8^  1917. 

APPEAL  from  the  District  Ck>Qrt  of 
the  United  States  for  the  Southern 
District  of  Iowa  to  review  a  decree  dis- 
missing a  suit  to  restrain  the  enforce- 
ment of  the  Iowa  Workmen's  Compensa- 
tion Act.  Affirmed. 
See  same  case  below,  220  Fed.  378. 
The  facta  are  stated  in  the  opinion. 

lir.  Robert  Byaa  submitted  the  cause 
on  original  submission.  Messrs.  James 
P.  Hewitt  and  F.  O.  Ryan  were  on  the 
brief: 

There  is  all  through  this  act  evidenced 

an  intention  to  defeat  the  right  of  a 

litigant  to  insist  upon  his  constitutional 

rights  by  free  expression  of  his  choice 

of  remedies.    It  was  because  there  was 

permitted  free,  untrammeled  choice  that 

employers'  liability  legislation  was  held 

constitutional  in   Opinion   of  Juiticea. 
61  Ii.  ed. 


209  Mass.  607,  96  N.  E.  308,  1  N.  C.  C. 
A.  557;  Sexton  v.  Newark  Dist.  Teleg. 
Co.  84  N.  J.  L.  85,  86  Atl.  455,  3  N.  C. 
C.  A.  569;  Borgnis  v.  Falk  Co.  147  Wis. 
327,  37  L.R.A.(N.S.)  489, 133  N.  W.  209, 
3  N.  C.  C.  A.  649;  and  in  other  courts 
wherein  the  question  of  constitutionality 
has  arisen. 

Attempts  by  false  pretenses  to  accom- 
plish a  result  by  such  chicanery  as  this 
act  evinces  and  relies  upon  were  frowned 
upon  by  this  court  in  Henderson  v.  New 
York,  92  U.  S.  259,  267,  23  L.  ed.  643, 
547;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Chy  Lung  y.  Freeman,  92  U.  S.  275,  23 
L.  ed.  550;  Ex  parte  Virginia,  100  U.  S. 
339,  25  L.  ed.  676,  3  Am.  Crim.  Rep. 
547;  Neal  y.  Delaware,  103  U.  S.  370, 
26  L.  ed.  567;  Soon  Hing  y.  Crowley, 
113  U.  S.  703.  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730.  See  also  Quinn  y.  United 
States,  238  U.  S.  347,  59  L.  ed.  1340, 
L.RJL1916A,  1124,  35  Sup.  Ct  Rep.  926. 

Mr.  Henry  E.  Sampson  argued  the 
cause,  and,  with  Mr.  George  Cosson,  At- 
torney General  of  Iowa,  and  Mr.  John 
T.  Clarkson,  filed  a  brief  for  appellees: 

Appellant  cannot  complain  of  an- 
other's grievances;  that  is,  he,  being  an 
employer,  cannot  complain  in  the  inter- 
est of  the  employee;  or,  having  rejected 
the  act,  cannot  complain  on  behalf  of 
those  under  the  act. 

Standard  Stock  Food  Co.  y.  Wright, 

225  U.  S.  540,  550,  56  L.  ed.  1197,  1201, 

32  Sup.  Ct.  Rep.  784;  Jeffrey  Mfg.  Co. 
V.  Blagg,  235  U.  S.  571,  576,  59  L.  ed. 
364,  368,  35  Sup.  Ct.  Rep.  167,  7  N.  C. 
C.  A.  570 ;  Southern  R.  Co.  v.  King,  217 
U.  S.  524,  534,  54  L.  ed.  868,  871,  30 
Sup.  Ct.  Rep.  594;  Engel  v.  O'Malley, 
219  U.  S.  128,  135,  155  L.  ed.  128,  135, 
31  Sup.  Ct.  Rep.  190;  Ya«oo  ft  ^L  Val- 
ley R.  Co.  y.  Jackson  Vinegar  Co.  226 
U.  S.  217,  219,  57  L.  ed.  193,  194,  33 
Sup.  Ct.  Rep.  40 ;  Rosenthal  v.  New  York, 

226  U.  S.  260,  271,  57  L.  ed.  212,  217, 

33  Sup.  Ct.  Rep.  27,  Ann.  Cas.  1914B, 
71;  Darnell  v.  Indiana,  226  U.  S.  390, 
398,  57  L.  ed.  267,  272,  33  Sup.  Ct.  Rep. 
120;  Pljrmouth  Coal  Co.  y.  Pennsylvania, 
232  U.  S.  531,  544,  58  L.  ed.  713,  719, 

34  Sup.  Ct.  Rep.  359;  Missouri,  K.  ft  T. 
R.  Co.  y.  Cade,  233  U.  S.  642,  648,  58  L. 
ed.  1135,  1137,  34  Sup.  Ct.  Rep.  648; 
Standard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  540,  56  L.  ed.  1197,  32  Sup.  Ct. 
Rep.  784;  Tyler  v.  Judges  of  Ct.  of  Reg- 
istration, 179  U.  S.  405,  45  L.  ed.  252, 
21  Sup.  Ct.  Rep.  206;  Turpin  v.  Lemon, 
187  U.  S.  51,  60,  47  L.  ed.  70,  74,  23 

Sup.  Ct  Rep.  20;  Hooker  y.  Burr,  194 
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tJ.  S.  415,  48  L.  ed.  1046,  24  Sup.  Ct. 
Rep.  706;  New  York  ex  rel.  Hatch  v. 
Reardon,  204  U.  S.  162,  160,  61  L.  ed. 
416,  422,  27  Sup.  Ct.  Rep.  188,  9  Ann. 
Ceb.  736;  Collins  v.  Texas,  223  U.  S. 
288,  296,  56  L.  ed.  439,  443,  32  Sup.  Ct. 
Rep.  286;  Quong  Wing  v.  Kirkendall, 
223  U.  S.  59,  56  L.  ed.  350,  32  Sup.  Ct. 
Rep.  192;  button  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282;  Jensen 
V.  Southern  P.  Co.  215  N.  Y.  614,  L.R.A. 
1916A,  403,  109  N.  E.  600,  Ann.  Cas. 
1916B,  276,  9  N.  C.  C.  A.  286. 

The  act  being  optional  and  appellant 
having  rejected  its  provisions,  he  has 
all  of  his  constitutional  rights  and  has 
naught  for  which  to  complain. 

Hunter  v.  Colfax  Consol.  Coal  Co.  — 
Iowa,  — ,  L.R.A.1917D,  505,  154  N.  W. 
1037,  11  N.  C.  C.  A.  886;  Opinion  of 
Justices,  209  Mass.  607,  96  N.  E.  308, 
1  N.  C.  C.  A.  557;  Borgnis  v.  Falk  Co. 
147  Wis.  337,  37  L.R.A.(N.S.)  489,  133 
N.  W.  209,  3  N.  C.  C.  A.  649;  Sexton  v. 
Newark  Dist.  Teleg.  Co.  84  N.  J.  L.  85, 
86  Atl.  451,  3  N.  C.  C.  A.  509;  Jeffrey 
Mfg.  Co.  V.  Blagg,  235  U.  S.  571,  59  L. 
ed.  364,  36  Sup.  Ct.  Rep.  167,  7  N.  C.  C. 
A.  670;  Mellen  Lumber  Co.  v.  Industrial 
Commission,  154  Wis.  114,  L.R.A.191CA, 
374,  142  N.  W.  187,  Ann.  Cas.  1915B, 
997;  Deibeikis  v.  Link-Belt  Co.  261  111. 
454, 104  N.  E.  211,  Ann.  Cas.  1915A,  241, 
5  N.  C.  C.  A.  401. 

That  no  one  has  a  vested  right  in  the 
rules  of  the  common  law  has  been  estab- 
lished beyond  controversy. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Chicago  v.  Sturges,  222  U.  S.  313, 
56  L.  ed.  215,  32  Sup.  Ct.  Rep.  92,  Ann. 
Cas.  1913B,  1349;  Second  Employers 
Liabilitv  Cases  (Mondou  v.  New  York 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L. 
ed.  327,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  1C9,  1  N.  C.  C.  A.  875;  Bennet  v. 
Hargus,  1  Neb.  419;  Jeffrey  Mfg.  Co.  v. 
Blagg,  235  U.  S.  571,  59  L.  ed.  364,  35 
Sup.  Ct.  Rep.  167,  7  N.  C.  C.  A.  570. 

Taking  away  the  defense  that  the  in- 
jury is  due  to  the  negligence  of  a  fellow 
servant,  which  is  done  by  the  act,  is  not 
objectionable  as  illegal  classification,  nor 
in  any  way  violative  of  constitutional 
rights.  ^ 

Missouri  P.  R.  Co.  v.Tiiackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161 ;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Tur- 
nipseed,  219  U.  S.  35,  55  L.  ed.  78,  32 
L.R.A.(N.S.)  226,  31  Sup.  Ct.  Rep.  136, 
Ann.  Cas.  1912A,  163,  2  N.  C.  C.  A.  243; 
Watson  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
169  Fed.  943. 

As  to  the  elimination  by  the  act  of 

various    defenses    resting   on    risks    as- 
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snmed  by  the  employee,  the  taking  of 
such  defenses  has  been  generally  held  to 
be  within  the  power  of  the  legislature. 

Missouri,  K.  &  T.  R.  Co.  v.  Bailey,  63 
Tex.  Civ.  App.  295,  115  S.  W.  601;  El 
Paso  &  S.  W.  R.  Co.  V.  Alexander,  — 
Tex.  Civ.  App.  — ,  117  S.  W.  927. 

It  has  been  said  of  the  defenses  that 
plaintiff  assumed  the  risk  and  that  the 
injury  was  the  act  of  a  fellow  servant^ 
that,  having  been  evolved  by  the  courts, 
they  may  properly  be  abrogated  by  the 
legislature. 

Borgnis  v..  Falk  Co.  147  Wis.  327,  37 
L.R.A.(N.S.)  489,  133  N.  W.  209,  3  N. 
C.  C.  A.  649;  Jensen  v.  Southern  P.  Co. 
215  N.  Y.  514,  L.R.A.1916A,  403,  109  N. 
E.  600,  Ann.  Cas..  1916B,  276,  9  N.  C.  C. 
A.  286. 

And  the  Supreme  Court  of  the  United 
States  has  held  in  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed, 
327,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875,  that  such  rules 
as  these  are  common-law  rules,  and  no 
one  has  a  vested  interest  in  such  rules. 
See  also  State  ex  rel.  Yaple  v.  Creamer, 
85  Ohio  St.  349,  39  L.R.A.(N.S.)  694^ 
97  N.  E.  602,  1  N.  C.  C.  A.  30,  and 
Opinion  of  Justices,  209  Mass.  607,  96 
N.  E.  308,  1  N.  C.  C.  A.  557;  State  ex 
rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
156,  37  L.R.A.(N.S.)  466,  117  Pac.  1101, 
2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  699,  and 
Hunter  v.  Colfax  Consol.  Coal  Co. 
—  Iowa,  — ,  L.R.A.1917D,  505,  154  N. 
W.  1066, 11  N.  C.  C.  A.  886. 

The  Iowa  statute  does  not  violate  the 
14th  Amendment  by  depriving  appellant 
of  the  right  of  trial  by  jury. 

Edwards  v.  Elliott,  21  Wall  567,  22 
L.  ed.  492;  Pearson  v.  Yewdall,  95  U.  S. 
204,  24  L.  ed.  430 ;  Barron  v.  Baltimore, 
7  Pet.  247,  8  L.  ed.  674;  Twitchell  v. 
Pennsylvania,  7  Wall.  326, 19  L.  ed.  224; 
Livingston  v.  Moore,  7  Pet.  551,  8  L, 
ed.  781;  State  v.  McDowell,  61  Wash. 
398,  32  L.R.A.(N.S.)  414,  112  Pac.  521, 
Ann.  Cas.  1912C,  782;  Walker  v.  Sau- 
vinet,  92  U.  S.  90,  23  L.  ed.  678;  Spies  v. 
Illinois,  123  U.  S.  131,  31  L.  ed.  80,  8 
Sup.  Ct.  Rep.  21,  22;  Maxwell  v.  Dow, 
176  U.  S.  594,  44  L.  ed.  602,  20  Sup. 
Ct.  Rep.  448,  494;  State  ex  rel.  Davis- 
Smith  Co.  V.  Clausen,  C5  Wash.  165,  37 
L.R.A.(N.S.)  466,  117  Pac.  1101,  2  N. 
C.  C.  A.  823,  3  N.  C.  C.  A.  699;  Hunter 
V.  Colfax  Consol.  Coal  Co.  —  Iowa,  — , 
L.R.A.1917D,  665,  154  N.  W.  1037,  11 
N.  C.  C.  A.  886;  S toll  v.  Pacific  Coast 
S.  S.  Co.  206  Fed.  169;  State  v.  Mountain 
Timber  Co.  76  Wash.  581,  L.R.A.1917D, 
440,  135  Pac.  645,  4  N.  C.  C.  A.  811; 
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CuDningham  y.  Northwcfdtem  Improv. 
Co.  44  Mont.  189,  119  Pac.  654,  1  N. 
C.  C.  A.  720;  State  ex  reL  Yaple  y. 
Creamer,  85  Ohio  St.  349,  39  L.R.A. 
(N.S.)  694,  97  N.  E.  602,  1  N.  C.  C.  A. 
30;  Sexton  y.  Newark  Dist.  Teleg.  Co. 
84  N.  J.  L.  85,  86  AtL  461,  3  N.  C.  C.  A. 
569;  Second  Employers  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C;  A.  876;  Martin  y.  Pittsburgh  &  L. 
E.  R.  Co.  203  U.  S.  284,  61  L.  ed.  184, 
27  Sup.  Ct.  Rep.  100,  8  Ann.  Cas.  87; 
Young  y..  Duncan,  218  Mass.  346,  106 
N.  E.  1;  Jensen  y.  Southern  P.  Co.  216 
N.  Y.  514,  L.R.A.1916A,  403,  109  N.  E. 
600,  Ann.  Cas.  1916B,  276,  9  N.  C.  C.  A. 
286;  Deibeikis  y.  Link-Belt  Co.  261  111. 
454,  104  N.  E.  211,  Ann.  Cas.  1915A, 
241,  5  N.  C.  C.  A.  401 ;  Mellen  Lumber 
Co.  y.  Industrial  Commission,  164  Wis. 
114,  L.R.A.1916A,  374,  142  N.  W.  187, 
Ann.  Cas.  1915B,  997;  Kentucky  State 
Journal  Co.  y.  Workmen's  Compensation 
Bd.  161  Ky.  562,  L.R.A.1916A,  389,  170 
S.  W.  437.  1166,  Ann.  Cas.  1916B,  1273 ; 
Green  y.  Smith,  lU  Iowa,  183,  82  N.  W. 
448;  Cherokee  Times  y.  Cherokee  Re- 
publican, 166  Iowa,  282, 136  N.  W.  765 ; 
Porter  y.  Butterfield,  116  Iowa,  726,  89 
N.  W.  199;  Hallinger  y.  Dayis,  146  U.  S. 
314,  36  L.  ed.  986,  13  Sup.  Ct.  Rep.  105; 
Musco  y.  United  Surety  Co.  196  N.  Y. 
459, 134  Am.  St.  Rep.  851,  90  N.  E.  171; 
New  York  y.  Manhattan  R.  Co.  143  N. 
Y.  1,  37  N.  E.  494;  Cooley,  Const.  Lim. 
7th  ed.  250;  Koppikus  y.  State  Capitol 
Comrs.  16  Cal.  248;  People  use  of  Peoria 
County  y.  Hill,  163  HI.  186,  36  L.R.A. 
634,  46  N.  E.  796;  Davison  y.  Walla 
Walla,  52  Wash.  463,  21  L.R.A.(N.S.) 
454,  132  Am.  St.  Rep.  983, 100  Pac.  981. 

The  Iowa  statute  does  not  violate  the 
14th  Amendment  by  interfering  with  ap- 
pellant's liberty  of  contract. 

Chicago,  B.  &  0.  R.  Co.  y.  McQuire, 
219  U.  S.  649,  55  L.  ed.  328,  31  Sup.  Ct. 
Rep.  259;  Opinion  of  Justices,  209  Mass. 
607,  96  N.  E.  308, 1  N.  C.  C.  A.  557;  Hun- 
ter y.  Colfax  Consol.  Coal  Co.  —  Iowa,  — , 
LJI.A.1917D,  565,  164  N.  W.  1037,  11 
N.  C.  C.  A.  886;  State  ex  reL  Davis- 
Smith  Co.  y.  Clausen,  66  Wash.  166,  37 
L.R.A.(N.S.)  466,  117  Pac.  1102,  2  N. 
C.  C.  A.  823,  3  N,  C.  C.  A.  699;  Cunning- 
ham V.  Northwestern  Improv.  Co.  44 
Mont.  180,  119  Pac.  554,  1  N.  C.  C.  A. 
720;  Borgnis  v.  Falk  Co.  147  Wis.  327,' 
37  L.R.A.(N.S.)  489,  133  N.  W.  209,  3 
N.  C.  C.  A.  649 ;  Sexton  v.  Newark  Dist. 
Tel«r.  Co.  84  N.  J.  L.  85,  86  Atl.  451,  3 
N.  C.  C.  A.  569;  Second  Employers'  Lia- 
bility Cases  (Mondou  y.  New  York,  N* 
•  1  li.  ed» 


H.  &  H.  R.  Co.)  223  U.  S.  1,  66  L.  ed. 
327,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169, 1  N.  C.  C.  A.  876;  Philadelphia, 
B.  &  W.  R.  Co.  v.  Schubert,  224  U.  S. 
603,  56  L.  ed.  911,  32  Sup.  Ct.  Rep.  589, 
1  N.  C.  C.  A.  892;  State  ex  rel.  Pratt  v. 
Seattle,  73  Wash.  396, 132  Pac.  46;  State 
ex  rel.  Yaple  v.  Creamer,  86  Ohio  St. 
349,  39  L.R.A.(N.S.)  694,  97  N.  E.  603, 
1  N.  C.  C.  A.  30;  Camlield  y.  United 
States,  167  U.  S.  518,  42  L.  ed.  260,  17 
Sup.  Ct.  Rep.  864;  Noble  State  Bank  v. 
Haskell,  219  U.  S.  104,  55  L.  ed.  112,  32 
L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep.  186, 
Ann.  Cas.  1912 A,  487;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  39  L.  ed.  297,  6 
Inters.  Com.  Rep.  610,  16  Sup.  Ct.  Rep. 
207;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul, 
173  U.  S.  404,  43  L.  ed.  746,  19  Sup. 
Ct.  Rep.  419;  State  v.  Buchanan,  29 
Wash.  602,  59  L.R.A.  342,  92  Am.  St. 
Rep.  930,  70  Pac.  52;  Prisbie  v.  United 
States,  157  U.  S.  160,  39  L.  ed.  657,  16 
Sup.  Ct.  Rep.  586;  Butchers'  Union  S. 
H.  &  L.  S.  L.  Co.  v.  Crescent  City  L.  S. 
L.  &  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed. 
585,  4  Sup.  Ct.  Rep.  652;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  ed.  77;  Soon 
Hing  v.  Crowley,  113  U.  S.  703,  28  L. 
ed.  1145,  6  Sup.  Ct.  Rep.  706;  Atkin  v. 
Kansas,  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct.  Rep.  124;  Kilpatrick  v.  Grand 
Trunk  R.  Co.  74  Vt.  288,  93  Am.  St. 
Rep.  887,  52  Atl.  631;  Missouri,  K.  ft 
T.  R.  Co.  v.  Bailey,  63  Tex.  Civ.  App. 
296,  115  S.  W.  601;  El  Paso  &  S.  W.  R. 
Co.  y.  Alexander,  —  Tex.  Civ.  App.  — , 
117  S.  W.  927;  McLean  v.  Arkansas,  211 
U.  S.  639,  53  L.  ed.  316,  29  Sup.  Ct.  Rep. 
206 ;  Patterson  v.  The  Eudora,  190  U.  S. 
169,  47  L.  ed.  1002,  23  Sup.  Ct.  Rep. 
821 ;  Knoxville  Iron  Co.  v.  Harbison,  183 
U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep. 
1;  McGuire  v.  Chicago,  B.  &  0.  R.  Co. 
131  Iowa,  340,  33  L.R.A.(N.S.)  706,  108 
N.  W.  902;  Booth  v.  Illinois,  184  U.  S. 
425,  428,  46  L.  ed.  623,  625,  22  Sup.  Ct. 
Rep.  425 ;  Barbier  v.  Connolly,  113  U.  S. 
27,  31,  28  L.  ed.  923,  924,  5  Sup.  Ct.  Rep. 
357;  Holden  v.  Hardy,  169  U.  S.  366, 
391,  42  L.  ed.  780,  790,  18  Sup.  Ct.  Rep. 
383;  Erie  R.  Co.  v.  Williams,  233  U.  S. 
686,  61  L.R.A.(N.S.)  1097,  34  Sup.  Ct. 
Rep.  761;  Muller  v.  Oregon,  208  U.  S. 
412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep.  324, 
13  Ann.  Cas.  957;  Qundling  v.  Chicago, 
177  U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct. 
Rep.  633;  Central  Lumber  Co.  v.  South 
Dakota,  226  U.  S.  157,  57  L.  ed.  164,  33 
Sup.  Ct.  Rep.  66;  German  Alliance  Ins.* 
Co.  y.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup.  Ct. 
Rep.  612. 
The  Iowa  statute  does  not  violate  th^ 
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14th  Amendment  in  any  other  way  or  for 
any  other  reason. 

Merchants'  &  Mfrs.  Nat.  Bank  v. 
Pennsylvania,  167  U.  S.  461;  42  L.  ed. 
236,  17  Sup.  Ct.  Rep.  829;  Buttfield  v. 
Stranahan,  192  U.  S.  470,  48  L.  ed.  525, 
24  Sup.  Ct.  Rep.  350;  Cunningham  v. 
Northwestern  Improv.  Co.  44  Mont.  180, 
119  Pac.  555,  1  N.  C.  C.  A.  720;  State 
Say.  &  Commercial  Bank  v.  Anderson, 
165  Cal.  437,  L.R.A,1915E,  675, 132  Pac. 
755;  Opinion  of  Justices,  209  Mass.  607, 
96  N.  E.  308,  1  N.  C.  C.  A.  557;  State 
ex  rel.  Taple  y.  Creamer,  85  Ohio  St. 
349,  39  L.R.A.(N.S.)  694,  97  N.  E.  602, 1 
N.  C.  C.  A.  30;  Borgnis  y.  Falk  Co.  147 
Wis.  327,  37  L.R.A.(N.S.)  489,  133  N. 
W.  210,  3  N.  C.  C.  A.  649;  State  ex  rel. 
Dayis-Smith  Co.  Clausen,  65  Wash.  156, 
37  L.R.A.(N.S.)  466,  117  Pac.  1102,  2 
IJ.  C.  C.  A.  823,  3  N.  C.  C.  A.  599;  State 
y.  Mountain  Timber  Co.  75  Wash.  581, 
L.R.A.1917D,  440,  135  Pac.  645,  4  N.  C. 
C.  A.  811;  Missouri  P.  R.  Co.  y.  Humes, 
115  U.  S.  519,  29  L.  ed.  465,  6  Sup.  Ct. 
Rep.  HO;  Slaughter-House  Cases,  16 
Wall.  82,  21  L.  ed.  410;  Munn  y.  Illinois, 
94  U.  S.  134,  24  L.  ed.  77 ;  Re  Eemmler, 
136  U.  S.  448,  34  L.  ed.  524,  10  Sup.  Ct. 
Rep.  930;  Qundling  y.  Chicago,  177  U. 
S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep. 
633 ;  McLean  y.  Arkansas,  211  U.  S.  547, 
53  L.  ed.  319,  29  Sup.  Ct.  Rep.  206; 
Hurtado  y.  California,  110  U.  S.  516, 
28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292 ; 
Twining  y.  New  Jersey,  211  U.  S.  78, 
98,  101,  53  L.  ed.  97,  105,  106,  29  Sup. 
Ct.  Rep.  14. 

In  determining  the  constitutionality 
of  a  statute,  any  reasonable  doubt  must 
be  resolyed  in  f ayor  of  the  legislative  ac- 
tion. 

Hylton  y.  United  States,  3  Dall.  171, 
1  L.  ed.  556;  Sinking  Fund  Cases,  99  U. 
S.  717,  25  L.  ed.  496;  Holden  y.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383;  Atkin  y.  Kansas,  191  U.  S. 
223,  48  L.  ed.  158,  24  Sup.  Ct.  Rep.  124; 
McLean  y.  Arkansas,  211  U.  S.  539,  53 
L.  ed.  315,  29  Sup.  Ct.  Rep.  206. 

Mr.  Robert  Ryan  argued  the  cause  for 
plaintiff  in  error  on  reargument. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  by  ap- 
pellant in  the  United  States  district 
court,  to  restrain  the  enforcement  of  an 
act  of  the  general  assembly  of  the  state 
of  Iowa,  approved  April  18,  1913,  relat- 
ing to  employers'  liability  [212]  and 
workmen's  compensation;  it  being  chap. 

147  of  Laws  of  Iowa,  35  O.  A«;  embraced 
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in  Iowa  Code,  ISupp.  of  1913,  §  2477m. 
The  bill  sets  forth  that  complainant  is 
an  enmloyer  of  laborers  within  the  mean- 
ing ox  the  act,  but  has  rejected  its  provi- 
sions, alleges  that  the  statute  is  in 
contravention  of  the  Federal  and  state 
Constitutions,  etc.,  etc.  A  motion  to  dis- 
miss was  sustained  by  the  district  court 
(220  Fed.  378),  and  the  case  comes  here 
by  direct  appeal,  because  of  the  constitu- 
tional question,  under  §  238,  Judicial 
Code  [36  Stat,  at  L.  1157,  chap.  231, 
Comp.  Stat.  1913,  §  1215]. 

Since  the  decision  below,  the  supreme 
court  of  Iowa,  in  an  able  and  exhaustive 
opinion,  has  sustained  the  act  against  all 
constitutional  objections,  at  the  same 
time  construing  some  of  its  provisions. 
Hunter  v.  CoSaz  Consol.  Coal  Co.  — 
Iowa,  — ,  L.R.AJ917D,  565,  154  N.  W. 
1037,  157  N.  W.  145,  U  N.  C.  C.  A.  886. 
Hence  no  objection  under  the  state  Con- 
stitution is  here  pressed,  and  we,  of 
course,  accept  the  construction  placed 
upon  the  act  by  the  state  court  of  last 
resort. 

As  to  private  employers,  it  is  an  elec- 
tive Workmen's  Compensation  Law,  hav- 
ing the  same  general  features  found  in 
the  recent  legislation  of  many  of  the 
states,  sustained  by  their  courts.  See 
Opinion  of  Justices,  209  Mass.  607,  96 
N.  E.  308,  1  N.  C.  C.  A.  557;  Young  v. 
Duncan,  218  Mass.  346,  106  N.  E.  1; 
Borgnis  v.  Falk  Co.  147  Wis.  327,  37 
L.R.A.(N.S.)  489,  133  N.  W.  209,  3  N. 
C.  C.  A.  649;  State  ex  rel  Taple  v. 
Creamer,  85  Ohio  St.  349,  39  L.R.A. 
(N.S.)  694,  97  N.  E.  602,  1  N.  C.  C.  A. 
30 ;  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S. 
571,  59  L.  ed.  364,  35  Sup.  Ct.  Rep.  167, 
7  N.  C.  C.  A.  570;  Sexton  v.  Newark 
Dist.  Teleg.  Co.  84  N.  J.  L.  85,  86  Atl. 
451,  3  N.  C.  C.  A.  569,  86  N.  J.  L.  701, 

91  Atl.  1070 ;  Deibeikis  v.  Link-Belt  Co. 
201  ni.  454,  104  N.  E.  211,  Ann.  Cas. 
1915A,.  241,  5  N.  C.  C.  A.  401 ;  Crooks  v. 
Tazewell  Coal  Co.  263  111.  343,  105  N. 
E.  132,  Ann.  Cas.  1915C,  304,  5  N.  C.  C. 
A.  410;  Victor  Chemical  Works  v.  In- 
dustrial Board,  274  111.  11,  113  N.  E. 
173;  Matheson  v.  Minneapolis  Street  R. 
Co.  126  Minn.  286,  L.R.A.1916D,  412, 148 
N.  W.  71,  5  N.  C.  C.  A.  871:  Shade  v. 
Ash  Grove  Lime  &  Portland  Cement  Co. 

92  Kan.  146, 139  Pac.  1193,  5  N.  C.  C.  A. 
763,  93  Kan.  257,  144  Pac.  249;  Sayles 
V.  Foley,  38  R.  I.  484,  96  Atl.  340,  12 
N.  C.  C.  A.  949;  Greene  v.  Caldwell,  170 
Ky.  571,  186  S.  W.  648;  Middleton  v. 
Texas  Power  A  Liflrht  Co.  —  Tex.  — ,  185 
8.  W.  656, 11  N.  C.  C.  A.  873.  The  main 
purpose  of  the  act  is  to  establish,  in  all 
employments  except  those  of  household 
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servants,  farm  laborers,  and  casual  em- 
ployees, [213]  a  system  of  compensa- 
tion according  to  a  prescribed  schedule 
for  all  employees  sustaining  injuries 
arising  out  of  and  in  the  course  of  the 
employment,  and  producing  temporary  or 
permanent  disability,  to^  or  partial, 
and,  in  case  of  death  resulting  from  such 
injuries,  a  contribution  towards  the  sup- 
port of  those  dependent  upon  the  earn- 
ings of  the  employee;  the  compensation 
in  either  case  to  be  paid  by  the  employer 
in  Ueu  of  other  liability,  and  acceptance 
of  the  terms  of  the  act  being  presumed 
unless  employer  or  employee  giyes  notice 
of  an  election  to  reject  them.  To  this 
main  purpose  no  constitutional  objection 
is  raised,  the  attack  being  confined  to 
particular  provisions  of  the  law. 

Some  of  appellant's  objections  are 
based  upon  the  ground  that  the  employer 
is  subjected  to  a  species  of  duress  in  or- 
der to  compel  him  to  accept  the  com- 
pensation features  of  the  act,  since  it  is 
provided  that  an  employer  rejecting 
these  features  shall  not  escape  liability 
for  personal  injury  sustained  by  an  em- 
ployee, arising  out  of  and  in  the  usual 
course  of  the  employment,  because  the 
employee  assumed  the  risks  of  the  em- 
ployment, or  because  of  the  employee's 
negligence,  unless  this  was  wilful  and 
with  intent  to  cause  the  injury,  or  was 
the  result  of  intoxicatiop,  or  because  the 
injury  was  caused  by  the  negligence  of  a 
coemployee.  But  it  is  clear,  as  we  have 
pointed  out  in  New  York  C.  B.  Co.  v. 
White,  No.  320,  decided  this  day,  243  U. 
S.  188,  ante,  667,  37  Sup.  Ct.  Rep.  247, 
that  the  employer  has  no  vested  right  to 
have  these  so-called  common-law  de- 
fenses perpetuated  for  his  benefit,  and 
that  the  14th  Amendment  does  not  pre- 
vent a  state  from  establishing  a  system 
of  workmen's  compensation  without  the 
consent  of  the  employer,  incidentally 
abolishing  the  defenses  referred  to. 

The  same  may  be  said  as  to  the  provi- 
sion that,  in  an  action  against  an  em- 
ployer who  has  rejected  the  act,  it  shall 
be  presumed  that  the  injury  was  the 
direct  result  of  his  negligence,  and  that 
he  must  assume  the  burden  of  [214] 
proof  to  rebut  the  presumption  of  negli- 
gence. In  addition,  we  may  repeat  that 
the  establishment  of  presumptions,  and 
of  rules  respecting  the  burden  of  proof, 
is  clearly  within  tbe  domain  of  the  state 
governments,  and  that  a  provision  of  this 
character,  not  unreasonable  in  itself,  and 
not  conclusive  of  the  rights  of  the  party, 
does  not  constitute  a  denial  of  due  proc- 
ess of  law.    Mobile,  J.  ft  K.  C.  R.  Co. 

V.  Tnniipseed,  219  U.  S.  35,  42,  55  L.  ed. 
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78,  79,  32  L.BJL.(N.S.)  226,  31  Sup.  Ct. 
Bep.  436,  Ann.  Cas.  1912A,  463,  2  N. 
C.  C.  A.  243. 

Objection  is  made  to  the  provision  in 
§  3,  that  where  an  employee  elects  to  re- 
ject the  act  he  shall  state  in  an  affidavit 
who,  if  anybody,  requested  or  suggested 
that  he  should  do  so.  and  if  it  be  found 
that  the  employer  or  his  agent  made  such 
a  request  or  suggestion,  the  employee 
shall  be  conclusively  presumed  to  have 
been  unduly  influenced,  and  his  rejection 
of  the  act  shall  be  void.  Passing  the 
point  that  appellant  is  an  employer,  and 
will  not  be  heard  to  raise  constitutional 
objections  that  are  good  only  from  the 
standpoint  of  employees  (New  York  ez 
rel.  Hatch  v.  Beardon,  204  U.  S.  152, 160, 
51  L.  ed.  415,  422,  27  Sup.  Ct.  Bep.  188, 
9  Ann.  Cas.  736;  Bosenthal  v.  New  York, 
226  U.  S.  260,  271,  57  L.  ed.  212,  217,  33 
Sup.  Ct.  Bep.  27,  Ann.  Cas.  1914B,  71; 
Plymouth  Coal  Co.  v.  Pennsylvania,  232 
U.  S.  531,  544,  58  L.  ed.  713,  719,  34  Sup. 
Ct.  Bep.  359;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  576,  59  L.  ed.  364,  368,  36 
Sup.  Ct.  Bep.  167,  7  N.  C.  C.  A.  570; 
Hendrick  v.  Maryland,  235  U.  S.  610, 
621,  59  L.  ed.  385,  390,  35  Sup.  Ct.  Bep. 
140),  it  is  sufficient  to  say  that  the  criti- 
cized provision  evidently  is  intended  to 
safeguard  the  employee  from  all  influ- 
ences that  might  be  exerted  by  the  em- 
ployer to  bring  about  his  dissent  from 
the  compensation  features  of  the  act. 
The  lawmaker  no  doubt  entertained  the 
view  that  the  act  was  more  beneficial  to 
employees  than  the  common-law  rules  of 
employer's  liability,  and  that  it  was 
highly  improbable  an  employee  would  re- 
ject the  new  arrangement  of  his  own 
free  will.  The  provision  is  a  permissible 
regulation  in  aid  of  the  general  scheme 
of  the  act. 

It  is  said  that  there  is  a  denial  of  due 
process  in  that  part  of  the  act  which  pro- 
vides for  the  adjustment  of  the  compen- 
sation where  the  employer  accepts  its 
provisions.  In  case  of  disagreement  be- 
tween an  employer  and  an  [215]  in- 
jured employee,  either  party  may  notify 
the  Industrial  Commissioner,  who  there- 
9pon  shall  call  for  the  formation  of  an 
arbitration  committee  consisting  of  three 
persons,  with  himself  as  chairman.  The 
committee  is  to  make  such  inquiries  and 
investigations  as  it  shall  deem  necessary, 
and  its  report  is  to  be  filed  with  the  In- 
dustrial Commissioner.  If  a  claim  for, 
review  is  filed,  the  Commissioner,  and 
not  the  committee,  is  to  hear  the  parties, 
may  hear  evidence  in  regard  to  i>ertinent 
matters,  and  may  revise  the  decision  of 
the  committee  in  whole  or  in  part  or  re- 
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fer  the  matter  back  to  the  committee  for 
further  findings  of  fact.    And  any  party 
in  interest  may  present  the  order  or  deci- 
sion of  the  Commissioner,  or  the  decision 
of  an  arbitration  committee  from  which 
no  claim  for  review  has  been  filed,  to  the 
district  court  of  the  county  in  which  the 
injury   occurred,   whereupon   the   court 
shall    render    a    decree    in    accordance 
therewith,  having  the  same  effect  as  if  it 
were  rendered  in  a  suit  heard  and  de- 
termined by  the  court,  except  that  there 
shall  be  no  appeal  upon  questions  of  fact 
or  where  the  decree  is  based  upon  an 
order  or  decision  of  the  Commissioner 
which   has  not   been  presented   to   the 
court  within  ten  days  after  the  notice  of 
the  filing  thereof  by  the  Commissioner. 
With   respect   to   these  provisions,   the 
supreme  court  of  Iowa  held  (154  N.  W. 
1064) :     "Appeal  is  provided  from  the 
decree  enforcing  the  award  on  which  all 
save  pure  questions  of  fact  may  be  re- 
viewed.   .    .    .    We  hold  that  though  the 
act  does  not  in  terms  provide  for  ju- 
dicial review,  except  by  said  appeal,  the 
statute  does  not  take  from  the  courts  all 
jurisdiction  in  the  premises.    .    .    .    We 
are  in  no  doubt  that  the  very  structure 
of  the  law  of  the  land,  and  the  inherent 
power  of  the  courts,  would  enable  them 
to  interfere,  if  what  we  have  defined  to 
be  the  jurisdiction  conferred  upon  the 
arbitration    committee    were   by   it   ex- 
ceeded— could  inquire  whether  the  act 
was  being  enforced  against  one  who  had 
rejected  it,  whether   [216]    the  claim- 
ing employee  was  an  employee,  whether 
he  was  injured  at  all,  whether  his  in- 
jury was  one  arising  out  of  such  employ- 
ment, whether  it  was  due  to  intoxication 
of  the  servant,  or  self-infiicted,  or,  ac- 
ceptance being  conceded,  into  whether 
an    award    different    from    the    statute 
schedules  had  been  made,  into  whether 
the  award  were  tainted  with  fraud  on 
part  of  the  prevailing  party,  or  of  the 
arbitration  committee,  and  into  whether 
that  body  attempted  judicial  functions, 
in  violation  of  or  not  granted  by  the 
act."    Thus  it  will  be  seen  that  the  act 
prescribes  the  measure  of  compensation 
and  the  circumstances  imder  which  it  is 
to  be  made,  and  establishes  administra- 
tive machinery  for  applying  the  stat- 
utory measure  to  the  facts  of  each  par- 
ticular case;  provides  for  a  hearing  be- 
fore an  administrative  tribunal,  and  for  I 
judicial  review  upon  all  fundamental  and 
jurisdictional  questions.  This  disposes  of 
the   contention   that  the  administrative 
body  is  clothed  with  an  arbitrary  and  un- 
bridled  discretion,   inconsistent  with   a 

proper  conception  of  due  process  of  law. 
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Plymouth  Coal  Co.  v.  Pennsylvaniai  233 
U.  S.  531,  545,  58  L.  ed.  713,  719,  34  Sup. 
Ct.  Rep.  359. 

Objection  is  made  that  the  act  dis- 
penses with  trial  by  jury.  But  it  is 
settled  that  this  is  not  embraced  in  the 
rights  secured  by  the  14th  Amendment, 
Walker  v.  Sauvinet,  92  U.  S.  90,  23  U 
ed.  678;  Frank  v.  Mangum,  237  U.  S. 
309,  340,  59  L.  ed.  969,  35  Sup.  Ct.  Rep. 
582;  New  York  C.  R.  Co.  v.  White,  243 
U.  S.  188,  ante,  667,  37  Sup.  Ct.  Rep.  247. 

It  is  elaborately  argued  that,  aside 
from  the  14th  Amendment,  the  inhabit- 
ants of  the  state  of  Iowa  are  entitled  to 
this  right,  because  it  was  guaranteed  by 
the  Ordinance  of  July  13,  1787,  for  the 
government  of  the  Northwest  Territory 
(1  Stat,  at  L.  51,  note),  in  these  terms: 
''The  inhabitants  of  the  said  territory 
shall  always  be  entitled  to  the  benefits 
of  .  .  .  the  trial  by  jury.'*  The  argu- 
ment is  rested,  first,  upon  the  ground 
that  Iowa  was  a  part  of  the  Northwest 
Territory.  This  is  manifestly  untenable, 
since  that  territory  was  bounded  on  the 
west  by  the  Mississippi  river,  and  Iowa 
was  not  a  part  of  it,  but  of  [217]  the 
Louisiana  Purchase.  But,  secondly,  it 
is  contended  that  the  guaranties  con- 
tained in  the  ordinance  were  extended  to 
Iowa  by  the  act  of  Congress  approved 
June  12,  1838,  establishing  a  territorial 
government  (chap.  96,  §  12,  5  Stat,  at 
L.  235,  239),  aiid  by  the  act  for  the  ad- 
mission of  the  state  into  the  Union.  Acts 
of  March  3,  1845,  chaps.  48  and  76,  5 
Stat,  at  L.  742,  789;  Act  of  August  4, 
1846,  chap.  82,  9  Stat,  at  L.  52;  Act  of 
December  28,  1846,  chap.  1,  9  Stat,  at  L. 
117;  1  Poore,  Charters  &  Const.  331, 
534,  535,  551.  This  is  easily  disposed  of. 
The  Act  of  1838  was  no  more  than  a  reg- 
ulation of  territory  belonging  to  the 
United  States,  subject  to  repeal  like  any 
such  regulation;  and  the  act  for  admit- 
ting the  state,  so  far  from  perpetuating 
any  particular  institution  previously  es- 
tablished, admitted  it  "on  an  equal  foot- 
ing with  the  original  states  in  all  re- 
spects whatsoever."  The  regulation, 
although  embracing  provisions  of  the  or- 
dinance declared  to  be  unalterable  unless 
by  common  consent,  had  no  further  force 
in  Iowa  after  its  admission  as  a  state 
and  the  adoption  of  a  state  Constitution, 
than  other  acts  of  Congress  for  the  gov- 
ernment of  the  territory.  All  were  su- 
perseded by  the  state  Constitution.  Per- 
moli  V.  New  Orleans,  3  How.  589,  610, 11 
L.  ed.  739»  748;  Coyle  v.  Smith,  221  U. 
S.  559,  5G7,  570,  55  L.  ed.  853,  858,  859, 
31  Sup.  Ct.  Rep.  688;  Cincinnati  v. 
Louisville  &  N.  R.  Co.  223  U.  S.  390,  401, 
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56  L.  ed.  481,  484,  32  Sup.  Ct.  Rep.  267. 
The  state  of  Iowa,  therefore,  is  as  much  at 
liberty  as  any  other  state  to  abolish  or 
limit  the  right  of  trial  by  jury;  or  to 

Srovide  for  a  waiver  of  that  right,  as  it 
as  done  by  .the  act  under  consideration. 
Section  5  is  singled  out  for  criticism, 
as  denying  to  employers  the  equal  pro- 
tection of  the  laws.    It  reads:    "Where 
the  employer  and  employee  elect  to  re- 
ject the  terms,  conditions,  and  provisions 
of  this  act,  the  liability  of  the  employer 
shall  be  the  same  as  though  the  employee 
had  not  rejected  the  terms,  conditions 
and  provisions  thereof.''     As  we  have 
shown,  if  the  employer  rejects  the  act, 
he  remains  liable  for  personal  injury  sus- 
tained by  an   [218]   employee,  arising 
out  of  and  in  the  usual  course  of  the 
employment,   and   is  not   to   escape  by 
showing  that  he  had  exercised  reason- 
able   care   in    selecting   competent    em- 
ployees in  the  business,  or  that  the  em- 
ployee had  assumed  the  risk,  or  that  the 
injury  was  caused  by  the  negligence  of  a 
coemployee,   or   even   by   showing   that 
the  plaintiff  was  negligent,  unless  such 
negligence  was  wilful  and  with  intent  to 
cause  the  injury,  or  was  the  result  of  in- 
toxication on   the  part  of  the  injured 
party.     This  is  the  result  whether  the 
praployee  on  his  part  accepts  or  rejects 
liie  act.     But  where  the  employee  re- 
jects it  and  the  employer  accepts  it,  then, 
by  §  db,  ''the  employer  shall  have  the 
right  to  plead  and  rely  upon  any  and  all 
defenses  indudinsr  those  at  common  law, 
and  the  rules  and  defenses  of  contribu- 
tory negligence,  assumption  of  risk  and 
fellow  servant  shall  apply  and  be  avail- 
able to  the  employer  as  by  the  statute 
authorized  unless  otherwise  provided  in 
this  act;"  with  a  proviso  not  material  to 
the  present  point.    We  cannot  say  that 
there  is  here  an  arbitrary  classification 
within  the  inhibition  of  the  "equal  pro- 
tection" clause  of  the  14th  Amendment. 
All  employers  are  treated  alike,  and  so 
are  all  employees;  and  if  there  be  some 
difference  as  between  employer  and  em- 
ployee respecting  the  inducements  that 
ore  held  out  for  accepting  the  compensa- 
tion features  of  the  act,  it  goes  no  fur- 
ther than  to  say  that,  if  neither  party  is 
mlling  to  accept  them,  the  employer's 
liability  shall  not  be  subject  to  either  of 
the  several  defenses  referred  to.   As  al- 
ready shown,  the  abolition  of  such  de- 
fenses is  within  the  power  of  the  state, 
and  the  legislation  cannot  be  condemned 
when   that  power  has  been   qualified ly 
exercised,  without  unreasonable  discrim- 
ination. 

Section    42    of    the    act    provides: 
•  1  L.  ed. 


"Every  employer,  subject  to  the  provi- 
sions of  this  act,  shall  insure  his  liability 
thereunder  in  some  corporation,  associa- 
tion or  organization  approved  by  the 
state  department  of  insurance.  .  .  . 
[219]  And  if  such  employer  refuses,  or 
neglects  to  comply  with  this  section,  he 
Siiall  be  liable  in  case  of  injury  to  any 
workman  in  his  employ  under  part  one 
(1)  of  this  act."  The  supreme  court  of 
Iowa,  in  the  Hunter  Case,  said  of  §  42 
(154  N.  W.  1056) :  "This  clearly  shows 
that  no  employer  is  compelled  to  insure 
unless  he  has  accepted,  and  thus  become 
subject  to,  the  act;"  proceeding,  how- 
ever, to  discuss  the  case  further  upon  the 
hypothesis  that  all  employers  named  in 
the  act  were  compelled  to  maintain  in- 
surance. In  view  of  the  construction 
adopted,  it  is  unnecessary  for  us  to  pass 
upon  the  question  of  compulsory  insur- 
ance in  this  casQ,  appellant  not  having 
accepted  the  act. 

Other  contentions  are  advanced,  but 
they  are  without  merit  and  call  for  no 
particular  mention. 

Decree  affirmed. 
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STATE  OF  WASHINGTON. 

(See  S.  C.  Reporter's  ed.  219-246.) 

Constitutional  law  —  due  process  of  law 
—  Workmen's  Compensation  Act  — 
validity  as  agralnst  cmiployees. 

1.  Bights  of  employees  under  U.  S. 
Const.  14th  Amend,  are  not  invaded  by  the 
Rbolition,  under  the  Washington  Workmen's 
Compensation  Act  (Wash.  Laws  1911,  chap. 
74),  of  private  rights  of  action  for  damages 
in  case  of  disabling  or  fatal  accidental  per- 
sonal injuries  received  by  employees  in  cer- 
tain employments  denominated  "extra 
hazardous"  (and  in  any  other  industry,  at 
the  option  of  employer  and  employees),  and 
the  substitution  of  a  system  of  compensa- 
tion to  injured  workmen  and  their  depend- 
ents out  of  a  public  fund  established  and 
maintained  by  contributions  required  to  be 
innde  by  t)ie  employers  in  proportion  to  the 
hazards  of  each  class  of  occupation. 
[For  other  cnsrs.  see  Constitutional  Law,  IV. 
b,  7,  In  Di^irest  Sup.  Ct.  1008] 

Note. — On  Workmen's  Compensation 
Acts — see  notes  to  Milwaukee  v.  Miller, 
L.R.A.191GA,  23,  and  Linnane  v.  ^tna 
Brewing  Co.  L.R.A.1917D,  80. 

On  constitutionality  of  Workmen's 
Compensation  and  Industrial  Insurance 
Statutes — see  notes  to  Jensen  v.  South- 
era  P.  Co.  L.R.A.1916A,  409,  and  Hun- 
ter V.  Colfax  Coal  Co.  L.R.A.1917D,  51. 
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Couts  —  J«rtodicCioB  —  political  qiies« 
tlcMi  —  repvbllcui  form  of  goverii- 
■ieDC 

2.  Whetlier  or  not  a  ttate  has  violated 
tlie  proTision  of  U.  8.  Const,  art.  4,  §  4,  guar- 
antjing  to  ererj  state  in  the  Union  a  re- 
paUican  form  of  gOTemment,  is  not  a  judi- 
cial question,  but  is  a  political  one,  which  is 
solely  for  Congress  to  determine. 

[For  oCber  esses,  see  Courts,  I.  e,  2;  Constl- 
totlonsl  Lsw,  III.  e.  In  Digest  Sop.  Ct. 
1908.  J 

^mrj  —  right  to  trial  by  —  effect  of 
Workmen^s  Compensatloii  Act. 

3.  The  right  to  trial  Jyy  jury,  guaran- 
teed by  U.  S.  Const.  7th  Amend.,  cannot  be 
said  to  be  infringed  by  the  -  Washington 
Workmen's  Compensation  Act  (Wash,  ^ws 
1911,  chap.  74),  on  the  theory  that  if  such 
act  be  valid,  it  must  be  followed  in  the  Fed- 
eral courts  in  cases  that  are  within  its  pro- 
visions, where  there  is  nothing  in  such  act 
that  excludes  trial  by  jury  in  any  private 
rights  of  action  which  are  preserved,  and, 
as  between  employer  and  employee,  tkt  act 
abolishes  all  right  of  recovery  in  ordinary 
eases,  and  therefore  leaves  nothing  to  be 
tried  by  a  jury. 

{For  other  caiee,  see  Jury,-  I.  d.  In  Digest 
Sup.  Ct.  1908.] 

Constitutional  law  —  due  process  of  law 

—  equal  protection  of  the  laws  — 
Workmen's  Compensation  Act. 

4.  A  state  nyiy,  consistently  with  U. 
8.  Const.  14th  Amend.,  substitute  a  system 
of  compulsory  compensation  for  disabling 
or  fatal  accidental  personal  injuries  re- 
ceived by  employees  in  the  course  of  their 
employment  in  certain  so-called  hazardous 
employments  without  regard  to  fault  of  the 
employer,  in  lieu  of  the  existing  right  to 
mamtain  actions  for  damages  in  cases  of 
the  employers'  negligence,  in  which  the  lat- 
ter  mav  assert  immunity  for  the  negligence 
of  a  fellow  servant  and  the  defenses  of  con- 
tributory negligence  and  assumed  risk. 
(For  other  esses,  see  Constitutions!   Lsw,  IV. 

s«  5 ;  IV.  b.  7.  In  Digest  Sup.  Ct.  1908.] 

Constitutional  law  —•  due  process  of  law 

—  equal  protection  of  the  laws  « 
police  power  —  Workmen's  Compen- 
sation Act. 

5.  The  exaction,  under  the  Washington 
Workmen's  Compensation  Act  (Wash.  Ciws 
1911,  chap.  74),  from  employers  in  certain 
industries  denominated  "extra  hazardous," 
without  regard  to  any  wrongful  act  on  their 
part,  or  to  whether  injuries  have  befallen 
their  own  employees  or  not,  of  periodical 
contributions  based  upon  percentages  of  pay 
rolls  to  a  state  fund  from  which  compensa- 
tion shall  be  made  for  disabling  or  fatal  in- 
juries received  by  employees  in  the  course 
of  their  employment  in  such  industries,  is 
not  inconsistent  with  the  due  process  of 
law  and  equal  protection  of  the  laws  clauses 
of  U.  S.  Const.  14th  Amend.,  but  such  ex- 
action is  a  valid  exercise  of  the  state's  police 
power,  there  bein^  no  claim  that  the  scale 
of  compensation  is  unduly  large,  and  the 
schedule  of  contribution  evidencing  an  in- 
tent to  proportion  the  various  percentages 
according  to  the  hasard  of  each   of  ttt 

ete 


groups  into  which  the  industries  are  divided* 

and  to  limit  the  burden  to  the  requirements 

of  each  industry. 

[For  other  esses,  see  ConstltatlonsI  Lsw,  IV. 
a,  5 ;  IV.  b,  7 ;  IT.  e,  8,  In  Digest  Sup.  Ct 
1908.] 

Conatttntlonal  law  —  dne  process  of  law 
—  equal  protection  of  the  laws  — 
Workmen's  Compensation  Act. 

0.  The  evident  purpose  of  the  Washing- 
ton Workmen's  Compensation  Act  (Wash. 
Laws  1911,  chap.  74),  to  classify  the  vari- 
ous occupations  according  to  the  respective 
hazard  of  each,  is  a  sufficient  answer  (there 
being  no  particular  showing  of  erroneous 
classification)  to  the  objection,  founded  on 
U.  8.  Const.  14th  Amend.,  that  the  statute 
goes  too  far  in  classifying  as  hazardous 
large  numbers  of  occupations  that  are  not 
hazardous  in  their  nature. 
[For  other  casen,  see  Constitutions!  Lsw.  IV. 
s,  5;  IV.  h,  7.  in  Digest  Sup.  Ct.  1908.] 

Statutes  —  construction  favoring  consti- 
tutionality. 

7.  The  Federal  Supreme  Court  will  not 
assume,  in  the  absence  of  an  actual  decision 
of  the  state  court,  that  the  provision  of  the 
Washington  Workmen's  Compensstion  Act 
(Wash.  Laws  1911,  chap.  74),  making  it  un- 
lawful for  the  employer  to  deduct  any  part 
of  his  compulsory  contribution  to  the  state 
fund  creatai  by  that  act  from  the  wages  or 
earnings  of  his  workmen,  will  be  so  broad- 
ly construed  as  to  bring  it  in  conflict  with 
the  Federal  Constitution. 
(For  other  esses,  tee  Statutes,  II.  s.  In  Digest 
Sup.  Ct.  1908.] 

[No.  18.] 

Argued  March  1  and  2,  1916.  Restored  to 
docket  for  reargument  November  13,  1910. 
Reargued  January  80,  1917.  Decided 
March  6,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  aflSrmed  a  judgment  of  the 
Superior  Court  of  Cowlitx  County,  in 
that  state,  in  favor  of  the  state  in  an  ac- 
tion to  recover  certain  premiums  alleged 
to  be  due  under  the  Workmen's  Compen- 
sation Act.    AiEbrmed. 

See  same  case  below,  75  Wash.  581, 
L.R.A.  — ,  — ,  136  Pac.  645,  4  N.  C.  C.  A. 
811. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  Markoe  Bivinns  and  Theo- 
dore W.  Beath  argued  the  cause,  and, 
with  Messrs.  Edmund  C.  Strode  and  Coy 
Burnett,  filed  a  brief  for  plaintiff  in 
error: 

The  considerations  advanced  by  our 
opponent  are  expressions  of  good  inten- 
tions against  which  Webster  warned. 

2  Writings  A  Speeches  of  Daniel  Web- 
ster, National  Ed.  Little,  Brown  &  Co. 
1903,  pp.  207,  208. 

Under  the  pretext  of  the  police  power 
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a  state  may  not  abrogate  the  guaranties 
of  the  14th  Amendment. 

Lochner  v.  New  York,  198  U.  S.  46,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1133;  Muller  v.  Oregon,  208  U.  S. 
420,  52  L.  ed.  555,  28  Sup.  Ct.  Rep.  324, 
13  Ann.  Cas.  957. 

The  Washington  Compensation  Act  is 
not  referable  to  the  taxing  power. 

Cooley,  Taxn.  p.  1125;  Citizens'  Say. 
A  L.  Asso.  V.  Topeka,  20  Wall.  655,  22 
L.  ed.  455;  Chicago  v.  Sturges,  222  U.  S. 
313,  323,  324,  56  L.  ed.  215,  220,  221, 
32  Sup.  Ct.  Rep.  92,  Ann.  Cas.  1913B, 
1349;  Hanmiett  v.  Philadelphia,  65  Pa. 
146,  3  Am.  Rep.  615;  Weismer  v.  Doug- 
las, 64  N.  T.  91,  21  Am.  Rep.  586;  Ohio 
46  M.  R.  Co.  V.  Lackey,  78  111.  55,  20  Am. 
Rep.  259;  Ives  v.  South  Buffalo  R.  Co. 
201  N.  Y.  320,  34  L.R.A.(N.S.)  162,  94 
N.  E.  431,  Ann.  Cas.  1912B,  156, 1  N.  C. 
C.  A.  517. 

A  compulsory  Workmen's  Compensa- 
tion Act  takes  the  employer's  property 
without  legal  reason,  invades  his  and  his 
employee's  right  of  private  contract  in 
a  matter  with  which  the  public  has  no 
eoncem  by  introducing  a  term  of  indus- 
trial insurance,  and  is  not  the  due  proc- 
ess or  equal  protection  required  by  the 
14th  Amendment. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  581,  4  L.  ed.  629,  645;  Bank 
of  Columbia  v.  Okely,  4  Wheat.  244,  4 
L.  ed.  562;  Washinj?ton  ez  rel.  Oregon 
R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S. 
510,  524,  525,  56  L.  ed.  863,  868,  32  Sup. 
€t.  Rep.  535. 

The  current  of  judicial  decision  in  the 
United  States  appears  to  incline  toward 
the  unconstitutionality  of  workmen's 
compensation  legislation  in  compulsory 
form.  Evidently  for  this  reason  have  so 
many  states  adopted  the  voluntary  form. 


Behringer  v.  Inspiration  ConsoL  Copper 
Co.  17  Ariz.  232,  149  Pac.  1065;  Coakley 
V.  Mason  Mfg.  Co.  —  R.  I.  —,  90  Atl. 
1073;  De  Constantin  v.  Public  Service 
Commission,  75  W.  Va.  32,  L.R.A.1916A, 
329,  83  S.  E.  88. 

In  New  York  a  constitutional  amend- 
ment was  deemed  necessary  to  overcome 
the  due  process  of  the  New  York  Consti- 
tution. Probably  for  the  same  reason 
express  constitutional  authority  for  such 
legislation  was  thought  necessary 'in  the 
state  of  Ohio  in  order  to  substitute  for 
the  previous  elective  compensation  law 
a  law  in  compulsory  form. 

Porter  v.  Hopkins,  91  Ohio  St.  74,  109 
N.  E.  629,  9  N.  C.  C.  A.  839. 

So,  too,  in  California  it  was  thought 
necessary  to  amend  the  state  Constitu- 
tion in  order  to  pass  such  a  law  in  com- 
pulsory form. 

Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  686, 151  Pac.  398, 10  N.  C.  C.  A. 
1. 

On  the  other  hand,  without  an  ena- 
bling constitutional  provision  the  original 
compulsory  compensation  law  of  the 
state  of  New  York  was  declared  repug- 
nant to  the  due  process  clause  of  the 
New  York  Constitution  (Ives  y.  South 
Buffalo  R.  Co.  201  N.  Y.  271,  34  L.RJL. 
(N.S.)  162,  94  N.  E.  431,  Ann.  Cas. 
1912B,  156,  1  N.  C.  C.  A.  517).  And  in 
Texas,  in  spite  of  the  color  of  a  volun- 
tary form,  a  compensation  law  has  been 
declared  repugnant  to  the  due  process 
clause  of  the  Federal  and  the  Texas  Con- 
stitutions (Middleton  v.  Texas  Power  A 
Light  Co.  —  Tex.  Civ.  App.  — ,  178  S.  W. 
^6,  9  N.  C.  G.  A.  847) .  In  Kentucky  a 
compensation  law  in  voluntary  form  was 
declared  unconstitutional  as  really  com- 
pulsory (Kentucky  State  Journal  Co.  v. 


As  of  interest  the  following  cases,  up-   Workmen's  Compensation  Bd.  161  Ky. 


holding  voluntary  compensation  laws  on 
the  theory  of  contract,  are  cited: 

Opinion  of  Justices  209  Mass.  607,  96 
N.  E.  308,  1  N.  C.  C.  A.  557;  Borgnis 
V.  Falk  Co.  147  Wis.  327,  37  L.R.A. 
(N.S.)  489,  133  N.  W.  209,  3  N.  C.  C.  A. 
649;  Sexton  v.  Newark  Dist.  Teleg.  Co. 
84  N.  J.  L.  85,  86  Atl.  451,  3  N.  C.  C.  A. 
569;  Clem  v.  Chalmers  Motor  Co.  178 
Mich.  340,  L.R.A.1916A,  362,  144  N.  W. 
848,  4  N.  C.  C.  A.  870 ;  Deibeikis  v.  Link- 
Belt  Co.  261  HI.  454, 104  N.  E.  211,  Ann. 
Cas.  1915A,  241,  5  N.  C.  C.  A.  401;  Haw- 
kins V.  Bleakley.  220  Fed.  378;  Matheson 
V.  Minneapolis  Street  R.  Co.  126  Minn. 
286,  L.R.A.1916D,  412, 148  N.  W.  71,  $  N. 
C.  C.  A  871;  Gorrell  v.  Battelle,  93  Kan. 
370,  144  Pac.  244;  Bayon  v.  Beckley,  89 

Conn.  154,  93  Atl.  139,  8  N.  C.  C.  A.  688; 
•  1  L.  ed. 


562,  L.R.A.1916A,  389,  170  S.  W.  437, 
1166,  Ann.  Cas.  1916B,  1273). 

The  law  of  property  affords  security 
to  one  in  the  possession  of  his  property 
who  is  without  fault,  actual  or  construc- 
tive. 

Harvey  y.  Dunlap,  Hill  &  D.  Supp. 
193;  Nitro-glycerine  Case  (Parrott  v. 
Wells)  15  Wall.  524,  21  L.  ed.  206;  Jen- 
sen V.  Union  P.  R.  Co.  6  Utah,  253,  4 
Ti.R.A.  724,  21  Pac.  994;  Zeigler  v.  South 
&  North  Ala.  R.  Co.  58  Ala.  594;  Bir- 
mingham Mineral  R.  Co.  v.  Parsons,  100 
Ala.  662,  27  L.R.A.  263,  46  Am.  St  Rep. 
92,  13  So.  602;  Bielenberg  v.  Montana 
Union  R.  Co.  8  Mont.  271,  2  L.R.A.  813, 
20  Pac.  314 ;  Schenck  v.  Union  P.  R.  Co. 
5  Wyo.  430,  40  Pac.  840;  Catril  v.  Union 
P.  R.  Co.  2  Idaho,  576, 21  Pac.  416:  Camp 
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T.  Bogen,  44  Coim.  297;  Black,  Const,  i  B.  Co.  v.  Ellis,  165  U.  S.  150,41  L.  ed. 
Law,  2d  ed.  35L  6€G,  17  Sup.   Ct.  Bep.  255;  Zeigler  y. 

Any  le^lation  which  interferes  with  South  &  North  Ala.  B.  Co.  58  Ala.  594, 
the  equality  of  right  of  employer  and  Birmingham  Mineral  B.  Co.  v.  Parsons, 
employee  is  an  arbitrary  interference  100  Ala.  662,  27  L.B.A.  263,  46  Am.  St. 
with  the  Uberty  of  contract  which  no  JKep.  92,  13  So.  602;  Gibbs  v.  Tally,  133 


government  can  legally  justify  in  a  free 
land. 

Adair  v.  United  SUtes,  208  U.  S.  161, 
175,  52  L.  ed.  436,  28  Sup.  Ct  Bep.  277, 
13  Ann.  Cas.  764. 

Messrs.  Edmund  C.  Strode  and  Coy 
Burnett  filed  a  separate  brief  for  plain- 
tiff in  error: 

As  far  back  as  1798,  the  Supreme 
Court  of  the  United  States  in  Calder  v. 
Bull,  3  DaU.  386,  1  L.  ed.  648,  was  called 
upon  to  warn  the  people  of  the  United 
States  that  the  Constitution  must  be  held 
sacred,  and  that  no  authority  upon  any 
pretext  should  be  allowed  to  supersede 
the  same. 

See  also  Wilkinson  v.  Leland,  2  Pet. 
627,  7  L.  ed.  542;  Kilboum  v.  Thompson, 
103  U.  8.  168,  26  L.  ed.  377. 

The  Washington  statute  denies  the 
right  to  trial  by  jury. 

Parsons  v.  Bedford,  3  Pet.  433,  7  L. 
ed.  732;  Maxwell  v.  Dow,  176  U.  S.  581, 
44  L.  ed.  597,  20  Sup;  Ct.  Bep.  448,  494. 
The  act  unconditionally  requires  em- 
ployers engaged  in  occupations  enum- 
erated therein  to  make  payment  to  a 
fund  for  the  benefit  of  employees,  with- 
out regard  to  any  wrongful  act  of  the 
employer.  In  addition  to  taking  away 
all  of  his  defenses,  it  makes  him  liable 
from  the  mere  fact  that  he  employs  the 
person  injured.  He  is  given  by  this  act 
no  day  in  court  to  determine  his  liabil- 


Cal.  373,  60  ImRJl  815,  65  Pac.  970; 
South  &  North  Ala.  B.  Co.  v.  Morris,  65 
Ala.  193;  Bielenbeig  v.  Montana  Union 
B.  Co.  8  Mont.  271,  2  L.B.A.  813,  20  Pac. 
314;    Bennett    v.    Ford,    47    Ind.    264; 
Brown  v.  Collins,  53  N.  H.  442,  16  Am. 
Rep.  372;  Lewis  v.  Flint  &  P.  R.  tlo.  54 
Mich.  55,  52  Am.  Bep.  790, 19  N.  W.  744; 
Steffen  v.  Chicago  &  N.  W.  B.  Co.  46 
Wis.  259,  50  N.  W.  348;  Colon  v.  lisk, 
153  N.  Y.  188,  60  Am.  St.  Bep.  609,  47 
N.  £.  304;  California  Beduction  Co.  v. 
Sanitary  Beduction  Works,  61  C.  C.  A. 
91,  126  Fed.  34;  BepubUc  Iron  ft  Steel 
Co.  V.  State,  160  Ind.  379,  66  N.  E.  1007; 
State  V.  Dalton,  22  B.  I.  77,  48  L.B.A. 
775,  84  Am.  St.  Bep.  818,  46  AtL  234; 
State  V.  Bedmon,  134  Wis.  89,  14  LJt.A. 
(N.S.)  229,  126  Am.  St.  Bep.  1003,  114 
N.  W.  137,  15  Ann.  Cas.  408;  State  ex 
rel.  Bichey  v.  Smith,  42  Wash.  237,  6 
L.R.A.(N.S.)  674,  114  Am.  St.  Rep.  114^ 
84  Pac.  851,  7  Ann.  Cas.  577;  Lawton  v. 
Steel,  152  U.  S.  137,  38  L.  ed.  388,  14 
Sup.  Ct.  Bep.  449. 

A  comparison  of  the  acts  of  the  vari- 
ous states  with  the  act  in  question  shows 
a  radical  difference  in  that  the  act  in 
question  is  made  compulsory,  and  the 
employer  and  employee  are  compelled  to 
come  under  the  act,  whether  voluntarily 
or  involuntarily.  Many  of  the  courts  of 
the  various  states  which  have  passed 
upon  the  constitutionality  of  the  acts  of 
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and  is  given  no  opportunity  to  be  heard 
as  to  how  much  of  his  property  should 
be  taken,  whether  he  is  or  is  not  at 
fault. 

This  amounts  to  depriving  Mountain 
Timber  Company  of  its  property  without 
due  process  of  law,  and  denies  to  it  the 
equal  protection  of  the  laws. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629;  State  v.  Stras- 
burg,  60  Wash.  106,  32  L.B.A.(N.S.) 
1216,  110  Pac.  1020,  Ann.  Cas.  1912B, 
917;  Jolliffe  v.  Brown,  14  Wash.  155,  53 
Am.  St.  Rep.  868,  44  Pac.  149 ;  Lochner  v. 
New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133; 
Louisville  &  N.  R.  Co.  v.  Baldwin,  85  Ala. 
619,  7  L.R.A.  266,  5  So.  311 ;  Wadsworth 
V.  Union  P.  R.  Co.  18  Colo.  600,  23  L.R.A. 
812,  36  Am.  St.  Rep.  309,  33  Pac.  515; 
Denver  &  R.  G.  R.  Co.  v.  Outcalt,  2  Colo. 
Add.  395,  31  Pac.  177;  Gulf,  C.  &  S.  F. ' 


I  fact  that  the  acts  which  they  were  con- 
sidering were  elective  acts,  and  for  that 
reason  did  not  infringe  constitutional 
guaranties. 

Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  8. 
571,  69  L.  ed.  364,  35  Sup.  Ct.  Bep.  167, 
7  N.  C.  C.  A.  570;  Borgnis  v.  Falk  Co. 
147  Wis.  327,  37  L.R.A.(N.S.)  489,  133 
N.  W.  209,  3  N.  C.  C.  A.  649;  State  ex 
rel.  Yaple  v.  Creamer,  85  Ohio  St.  349,  39 
L.R.A.(N.S.)  694,  97  N.  E.  602,  1  N.  C. 
C.  A.  30;  Sexton  v.  Newark  Dist.  Teleg. 
Co.  84  N.  J.  L.  85,  86  AtL  451,  3  N.  C.  C. 
A.  569;  Deibeikis  v.  Link-Belt  Co.  261 
ni.  454, 104  N.  E.  211,  Ann.  Cas.  1915A, 
241,  5  N.  C.  C.  A.  401 ;  Opinion  of  Jus- 
tices.  209  Mass.  607,  96  N.  E.  308,  1  N. 
C.  U.  A.  557;  Kentucky  State  Journal 
Co.  V.  Workmen's  Compensation  Bd.  161 
Ky.  562,  L,B.AJ916A,  389,  170  S.  W. 
437,  1166,  Ann.  Cas.  1916B,  1273;  Cun- 
ningham V.  Northwestern  Improv.  Co. 
44  Mont.  180, 119  Pac.  554, 1  N.  C.  C.  A. 
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720;  Matlieson  v.  Minneapolis  Street  R. 
Co.  126  Minn.  286,  L.R.A.1916D,  412, 148 
N.  W.  71,  5  N.  C.  C.  A.  871 J  Ives  v. 
South  Buffalo  R.  Co.  201  N.  Y.  271,  34 
LJl.A.(N.S.)  162,  94  N.  £.  431,  Ann. 
Cas.  1912B,  156, 1  N.  C.  C.  A.  617;  State 
ex  reL  Davis-Smith  Co.  v.  Clausen,  65 
Wash.  166,  37  L.R.A.(N.S.)  466,  117 
Pac.  1101,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A. 
699;  Shade  v.  Ash  Grove  Lime  &  Port- 
land Cement  Co.  93  Kan.  267,  144  Pac 
249. 

Mr.  W.  V.  Tanner,  Attorney  C^eral 
of  Washington,  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

Whether  or  not  a  state  has  ceased  to 
be  republican  in  form  within  the  mean- 
ing of  the  Constitution  of  the  United 
States  is  not  a  judicial  question,  but  a 
political  one,  which  is  solely  for  Con- 
gress to  determine. 

Pacific  Stotes  Teleph.  ft  Teleg.  Co.  v. 
Oregon,  223  U.  8.  118,  66  L.  ed.  377,  32 
Sup.  Ct.  Rep.  224:  Kieman  ▼.  Portland, 
223  U.  S.  161,  66  L  ed.  386,  32  Sop.  Ct. 
R^.  231. 

The  guaranty  that  no  person  shall  be 
deprived  of  Ufe,  libertv,  or  property 
without  due  process  of  law  may  be 
traced  to  the  great  charter,  and  was 
originally  intended  as  a  safeguard 
against  the  arbitrary  and  despotic  ex- 
ercise   of    executive    power,    and    not 


L.  ed.  923,  6  Sup.  Ct  Rep.  367:  Jones  ▼• 
Brim,  165  U.  S.  180,  41  L.  ed.  677,  17 
Sup.  Ct.  Rep.  282,  1  Am.  Neg.  Rep.  647; 
L'Hote  V.  New  Orleans,  177  U.  S.  687, 
44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788;  Cun- 
nius  V.  Reading  School  Dist.  198  U.  S. 
458-169,  49  L.  ed.  1126-1130,  25  Sup.  Ct. 
Rep.  721,  3  Ann.  Cas.  1121. 

The  police  power  has  been  variously 
defined. 

License  Cases,  6  How.  606,  12  L.  ed. 
256;  Munn  v.  Illinois,  94  U.  S.  113, 124, 
24  L.  ed.  77,  83;  Crowley  v.  Christensen, 
137  U.  S.  86,  89,  34  L.  ed.  620,  621,  11 
Sup.  Ct  Rep.  13;  Camfield  v.  United 
States,  167  U.  S.  618,  624,  42  L.  ed.  260, 
262, 17  Sup.  Ct  Rep.  864;  Chicago,  B.  ft 
Q.  R.  Co.  V.  Illinois,  200  U.  S.  661, 692, 60 
L.  ed.  696,  609,  26  Sup.  Ct  Rep.  341,  4 
Ann.  Cas.  1176. 

The  term  'police  power^  has  some- 
times been  used  in  a  narrow  sense,  em- 
bracing merely  regulations  for  the 
preservation  of  the  order,  peace,  health, 
morals,  and  safety  of  the  eommunity. 
More  recently,  however,  it  has  been  ex- 
tended to  include  all  legislation  looking 
to  the  well-being  of  society  in  its  econ- 
omic and  intellectual  aspects. 

McGehee,  Due  Process  of  Law,  p.  30L 

The  courts  formerly,  under  different 
social,  economic,  and  industrial  condi- 
tions, emphasized  the  constitutional 
guaranty  of  the  contractual  freedom  and 
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arbitrary  acts  depriving  an  individual  of 
life,  lib^ty,  or  property  had  never  taken 
the  form  of  statutes;  Parliament,  on  the 
contrary,  had  frequently  been  made  the 
instrument  of  despotism;  but  these 
abuses  were  guarded  against  by  special 
constitutional  prohibitions:  the  prohi- 
bition of  acts  of  attainder,  the  provision 
that  private  property  must  not  be  taken 
for  public  use  without  compensation, 
and  that  the  obligation  of  contracts  must 
not  be  impaired.  Aji  act  of  legislation 
taking  life,  liberty,  or  property,  and  not 
covered  by  either  of  these  clauses,  was 
probably  not  thought  of  when  the  first 
Constitutions  were  framed.  At  the  pres- 
ent time,  however,  the  idea  of  due  proc- 
ess is  freely  applied  to  legislation,  and 
means  with  regard  to  it  ''conformity  to 
the  settled  maxims  of  free  government 

Preund,  Pol.  Power,  §  20. 

The  limitations  contained  in  the  14th 
Amendment  to  the  Federal  Constitu- 
tion were  not  desired  to  limit  or  in  any 
way  interfere  with  the  exercise  of  the 
state's  police  power. 

Barbier  v.  Connolly,  113  U.  S.  27,  28 
•1  li.  ed. 


recognition  to  the  limitations  of  that 
freedom  which  modem  considerations  of 
public  welfare  require. 

Holden  v.  Hardy,  169  TJ.  8.  36^  387, 
42  L.  ed.  780,  789^  18  Sup.  Ct  Rep.  383. 

The  true  criterion  by  which  to  detorm* 
ine  whether  any  exercise  of  legislative 
power  is  violative  of  the  due  process  of 
law  clause  is  that  of  reasonableness  as 
distinguished  from  arbitrary  or  capri- 
cious action. 

Gundling  ▼.  Chicago,  177  U.  8.  183, 
188,  44  L.  ed.  725,  728,  20  Sup.  Ct  Rep. 
633;  McLean  v.  Arkansas,  211  U.  S.  639, 
647,  63  L.  ed.  316,  29  Sup.  Ct  Rep.  206; 
Atkin  V.  Kansas,  191  U.  S.  207,  223,  48 
L.  ed.  148,  158,  24  Sup.  Ct  Rep.  124; 
Hurtado  v.  California,  110  U.  8.  516,  23 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292 ;  Den 
ex  dem.  Murray  v.  Hoboken  Land  &  Im- 
prov.  Co.  18  How.  272,  15  L.  ed.  372; 
TwininjT  v.  New  Jersey,  211  U.  S.  78, 
100,  63  L.  ed.  97,  106,  29  Sup.  Ct.  Reii. 
14;  Otis  V.  Parker,  187  U.  S.  606,  47  L. 
ed.  323,  23  Sup.  Ct  Rep.  168;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct  Rep.  992,  1257;  Booth  v. 

Illinois,  184  U.  8.  426,  46  L.  ed.  623,  22 
44  080 
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Sup.Ct  Rep-  425;  Behmidinger  v.  Chica- 
go, 826  U.  S.  678,  57  L.  ed.  364,  33  Sup. 
Ct.  Eep.  182,  Ann.  Cm.  1914B,  284;  Cen- 
tral Lumber  Co.  v.  South  Dakota,  226 
U.  S.  157,  57  L.  ecL  164,  33  Sup.  Ct.  Rep. 
66;  Rosenthal  v.  New  York,  226  U.  S. 
260,  57  L.  od.  212,  33  Sup.  Ct.  Rep.  27, 
Ann.  Cas.  1914B,  71 ;  Jaoobson  v.  Massa- 
chusetts, 197  U.  S.  U,  49  L.  ed.  643,  25 
Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765;  Erie 
R.  Co.  V.  WiUiams,  233  U.  S.  685,  58 
L.  ed.  1155,  51  L.R.A.(N.S.)  1097,  34 
Sup.  Ct.  Rep.  761 ;  Bacon  v.  Walker,  204 
U.  S.  311,  51  L.  ed.  499,  27  Sup.  Ct.  Rep. 
289;  Missouri,  K.  &  T.  R.  Co.  v.  May,  194 
U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep. 
638;  Austin  v.  Tennessee,  179  U.  S.  343, 
45  L.  ed.  224,  21  Sup.  Ct.  Rep.  132;  Hal- 
ter V.  Nebraska,  205  U.  S.  34,  51  L.  ed. 
696,  27  Sup.  Ct.  Rep.  419,  10  Ann.  Cas. 
525 ;  Knoxville  Iron  Co.  v.  Harbison,  183 
U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep.  1; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Murphy  v.  California,  225  U.  S. 
623,  56  L.  ed.  1229,  41  L.R.A.(N.S.)  163, 
:  32  Sup.  Ct.  Rep.  697 ;  Patsone  v.  Pennsyl- 
vania, 232  U.  S.  138,  58  L.  ed.  539,  34 
:Sup.  Ct.  Rep.  281;  German  Alliance  Ins. 
tCo.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep. 
(612;  Missouri,  K.  &  T.  R.  Co.  v.  Cade, 
233  U.  S.  642,  58  L.  ed.  1135,  34  Sup. 
Ct.  Rep.  678 ;  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  55  L.  ed.  328,  31 
Sup.  Ct.  Rep.  259 ;  Welch  v.  Swasey,  214 
U.  S.  91,  53  L.  ed.  923,  29  Sup.  Ct.  Rep. 
667;  Watson  v.  Maryland,  218  U.  S. 
173,  54  L.  pd,  987,  30  Sup.  Ct.  Rep.  644; 
Petit  V.  Minnesota,  177  U.  S.  164,  44  L. 
ed.  716,  20  Sup.  Ct.  Rep.  666;  McGehee, 
Due  Pit)ce8s  of  Law,  p.  306. 

If  the  act  under  consideration  has  a 
legitimate  and  proper  end,  beneficial 
to  the  state,  and  does  not  arbitrarily  or 
unduly  oppress  any  person,  then  it  is 
within  the  legislative  power.  Its  pur- 
pose is  to  substitute  for  the  old  system 
of  employer's  liability  (so  many  times 
the  subject  of  legislative  action)  a  new- 
er and  better  system  which  shall  place 
upon  each  industry  a  part  of  the  burden 
or  caring  for  the  workmen  and  their  de- 
pendents injured  in  that  industry.  Like 
every  employers'  liability  act  its  main 
purpose  is  to  keep  the  injured  workmen 
from  being  a  bux^en  on  society  at  large 
or  on  pubUc  charity.  K  that  purpose  is 
not  an  appropriate  or  proper  one,  then 
e\ery  act  regulating  employers'  liability 
by  increasing  it  is  impropwer. 

State  ex  rel.  Davis-Smith  Co.  v.  Clau- 
sen, 65  Wash.  195,  37  L.R.A.(N.S.)  466, 
117  Pac.  1101,  2  N.  C.  C.  A.  823,  3  N.  C. 


C.  A.  599;  Muller  v.  Or^^on,  208  U.  S. 
412,  52  L.  ed.  651^  28  Sup.  Ct.  Rep.  324, 
13  Ann.  Cas.  957. 

In  his  opinion  in  Noble  State  Bank  v. 
HaskeU,  219  U.  S.  104,  55  L.  ed.  112,  32 
L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep.  186, 
Ann.  Cas.  1912A,  487,  Holmes,  J.,  re- 
gards ^'prevailing  morality  or  strong  and 
preponderant  public  opinion"  as  entitled 
to  consideration  in  the  determination  of 
the  question  of  the  validity  of  social  leg- 
islation. 

The  power  of  the  legislature  to  abolish 
the  doctrine  of  fellow  servant  is  beyond 
question. 

Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S. 
571,  59  L.  ed.  364,  35  Sup.  Ct.  Rep.  167,  7 
N.  C.  C.  A.  570;  Second  Employers'  Lia- 
bility Cases  (Mondon  v.  New  York  N.  H. 
&  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875;  Mobile  J.  &  K.  C.  R. 
Co.  V.  Tumipseed,  219  U.  S.  35,  65  L.  ed. 
78,  32  L.R.A.(N.S.)  226,  31  Sup.  Ct.  Rep. 
136,  Ann.  Cas.  1912A,  463. 

The  whole  subject  of  contributory  neg- 
ligence is  within  the  legislative  power. 

Jeffrey  Mfg.  Co.  v.  Blagg  and  Second 
Employers'  Liability  Cases  supra;  El 
Paso  &  N.  E.  R.  Co.  v.  Gutierrez,  215  U. 
S.  87,  54  L.  ed.  106,  30  Sup.  Ct.  Rep.  21 ; 
Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  62  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141. 

It  is  within  the  power  of  the  legisla- 
ture to  abolish  the  defense  of  assumed 
risk. 

Jeffrey  Mfg.  Co.  v.  Blagg  and  Second 
Employers'  Liability  Cases,  supra. 

In  those  states  which  have  adopted  the 
so-called  ^'elective"  workmen's  compen- 
sation laws  it  is  uniformly  held  that  the 
legislature  may  abolish  the  defenses  of 
(b)  fellow  servant,  (c)  contributory  neg- 
ligence, and  (d)  assumed  risk. 

Borgnis  v.  Palk  Co.  147  Wis.  327,  37 
L.R.A.(N.S.)  489, 133  N.  W.  209,  3  N.  C. 
C.  A.  649 ;  State  ex  rel.  Yaple  v.  Cream- 
er, 85  Ohio  St.  349,  39  L.R.A.(N.8.)  694, 
97  N.  E.  602, 1  N.  C.  C.  A.  30;  Deibeikis 
V.  Link-Belt  Co.  261  HI.  454,  104  N.  E. 
211,  Ann.  Cas.  1915A.  241,  6  N.  C.  C.  A. 
401 ;  Opinion  of  Justices,  209  Mass.  607, 
96  N.  E.  308,  1  N.  C.  C.  A.  667;  Sexton 
V.  Newark  Dist.  Teleg.  Co.  84  N.  J.  L.  86, 
86  Atl.  451,  3  N.  C.  C.  A.  669;  Matheson 
V.  Minneapolis  Street  R.  Co.  126  Minn. 
286,  L.R.A.1916D,  412, 148  N.  W.  71,  6  N. 
C.  C.  A.  871 ;  Shade  v.  Ash  Grove  Lime  ft 
Portland  Cement  Co.  93  Kan.  257,  144 
Pac.  249. 

Liability  mav  be  imposed  upon  one 

who  is  in  no  manner  at  fault. 

3   Select   Essays  on  Anglo-American 
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Legal  History,  pp.  474,  507,  509,  et  seq.; 
Castle  V.  Duryee,  2  Keyes,  169;  Street 
Foundations  of  Legal  Liability,  pp.  52- 
59;  Holmes  v.  Mather,  L.  R.  10  Ezch. 
261,  44  L.  J.  Exch.  N.  S.  176,  33  L.  T.  N. 
S.  361,  23  Week.  Rep.  864;  Stanley  v. 
Powell  [1891]  1  Q.  B.  86,  60  L.  J.  Q.  B. 
N.  S.  52,  63  L.  T.  N.  S.  809,  55  J.  P.  327, 
39  Week.  Rep.  76. 

See  also  The  Osceola,  189  U.  8. 158,  47 
L.  ed.  760,  23  Sup.  Ct.  Rep.  483;  Curtis, 
Merchant  Seamen,  106;  Heeg  v.  Licht, 
80  N.  Y.  579,  36  Am.  Rep.  654,  11  Mor. 
Min.  Rep.  74;  Rylands  v.  Fletcher,  L.  R. 
3  H.  L.  330,  6  Mor.  Min.  Rep.  129, 1  Eng. 
Rul.  Cas.  235;  Thomas  v.  Winchester, 
6  N.  y.  397,  57  Am.  Dec.  455;  Tona- 
wanda  R.  Co.  v.  Munger,  5  Denio,  255,  49 
Am.  Dec.  239 ;  Wells  y.  Howell,  19  Johns. 
385;  Noyes  v.  Colby,  30  N.  H.  143;  Wag- 
ner ▼.  Bissell,  3  Iowa,  396;  Union  P.  K. 
Co.  ▼.  Rollins,  5  Kan.  167;  Sullivan  ▼. 
Dunham,  161  N.  Y.  290,  47  L.R.A.  715,  76 
Am.  St.  Rep.  274,  55  N.  E.  923,  7  Am. 
Neg.  Cas.  126;  Muller  ▼.  McKesson,  73 
N.  Y.  195,  29  Am.  Rep.  123,  1  Am.  Neg. 
Cas.  188;  Chicago,  R.  I.  ft  P.  R.  Co.  ▼. 
Zemecke,  183  U.  S.  582,  46  L.  ed.  339, 
22  Sup.  Ct.  Rep.  229;  Minneapolis  &  St. 
L.  R.  Co.  V.  Emmons,  149  U.  S.  364,  37 
L.  ed.  769,  13  Sup.  Ct.  Rep.  870;  St. 
Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  U. 
S.  1,  41  L.  ed.  611, 17  Sup.  Ct.  Rep.  243; 
Jensen  v.  South  Dakota  C.  R.  Co.  25  S. 
D.  506,  35  L.R.A.(N.S.)  1015,  127  N.  W. 
650,  Ann.  Cas.  1912C,  700;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909, 19  Sup.  Ct.  Rep.  609 ;  Mis- 
souri P.  R.  Co.  V.  Humes,  115  U.  S.  513, 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110 ;  Jones 
V.  Brim,  165  U.  S.  180,  41  L.  ed.  677,  17 
Sup.  Ct.  Rep.  282, 1  Am.  Neg.  Rep.  547; 
Atlantic  Coast  Line  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  55  L.  ed.  167,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tay- 
lor, 210  U.  S.  281,  294,  52  L.  ed.  1061, 
1067,  28  Sup.  Ct  Rep.  616,  21 
Am.  Neg.  Rep.  464;  Chicago,  B.  &  Q. 
R.  Co.  V.  McGuire,  219  U.  S.  549,  55  L. 
ed.  328,  31  Sup.  Ct.  Rep.  259;  Orient  Ins. 
Co.  V.  Daggs,  172  U.  S.  557,  43  L.  ed.  552, 
19  Sup.  Ct.  Rep.  281;  Wilmington  Star 
Min.  6).  V.  Fulton,  205  U.  S.  60,  51  L.  ed. 
708,  27  Sup.  Ct.  Rep.  412;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  55  L.  ed. 
112,  32  L.R.A.(N.S.)  1062,  31  Sup.  a. 
Rep.  186,  Ann.  Cas.  19:L2A^  487 ;  Chicago 
▼.  Sturgea,  222  U.  S.  313,  56  L.  ed.  215, 
32  Sup.  Ct.  Rep.  92,  Ann.  Cas.  1913B, 
1349. 

The  aet  is  not  invalid  unless  it  can  be 
said  that  the  imposition  of  the  liability 
is  arbitrary,  or  that  the  plan  for  dis- 
tributing the  burden  is  arbitrary.  The 
•1  li.  ed. 


plan  of  distributing  the  burden  adopted 
in  the  Washington  aet,  namely,  the  eol- 
lection  of  premiums  upon  the  pay  roll 
of  the  workmen  emploved,  is  that 
adopted  in  every  state  in  the  IFnion  hav- 
ing a  similar  law,  and  by  every  foreign 
country,  so  far  as  we  have  been  able  to 
ascertain.  It  is  that  adopted  by  insur- 
ance companies  handling  like  risks,  and 
is  everywhere  recognized  as  a  proper  in- 
surance system.  Certainly,  if  it  is  with- 
in the  legislative  power  to  impose  lia- 
bility without  fault,  and  to  distribute 
such  liability  among  those  within  the 
terms  of  the  aet,  the  method  of  distribu- 
tion adopted  in  this  ease  must  be  held  to 
be  proper. 

Cunningham  v.  Northwestern  Improv. 
Co.  44  Mont.  180, 119  Pa.  554, 1  N.  C.  C. 
A.  720;  Charlotte.  C.  ft  A.  R.  Co.  v. 
Qibbes,  142  U.  S.  386,  35  L.  ed.  1051, 12 
Sup.  Ct.  Rep.  255;  New  York  ex  rel. 
New  York  Electric  Lines  v.  Squire,  145 
U.  8. 175,  36  L.  ed.  666, 12  Sup.  Ct.  Rep. 
880;  Consolidated  Coal  Co.  v.  Illinois, 
185  U.  S.  203,  46  L.  ed.  872,  22  Sup.  Ct. 
Rep.  624 ;  State  v.  Cassidy,  22  Minn.  312, 
21  Am.  Rep.  765;  McGlone  v.  Womaek, 
129  Ky.  274,  17  L.R.A.(N.S.)  855,  111  S. 
W.  688;  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  55  L.  ed.  112,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487;  MitcheU  v.  WilHams,  27 
Ind.  62;  Van  Horn  v.  People,  46  Mich. 
183,  41  Am.  Rep.  159,  9  N.  W.  246; 
Chicago  V.  Sturges,  222  U.  S.  313,  56  L. 
ed.  215,  32  Sup.  Ct.  Rep.  92,  Ann.  Ca& 
1913B,  1349;  Cole  v.  Hall,  103  HL  30; 
Hoist  v.'  Roe,  39  Ohio  St.  340,  48  Am. 
Rep.  459;  Louisville  ft  N.  R.  Co.  v.  Mel- 
ton, 218  U.  S.  36,  54  L.  ed.  921, 47  L.R.A. 
(N.S.)  84,  30  Sup.  Ct.  Rep.  676. 

The  act  is  valid  as  to  the  employee. 

Kirby  v.  Pennsylvania  R.  Co.  76  Pa. 
509;  Martin  v.  Pittsburgh  ft  L.  E.  R.  C<k 
203  U.  S.  284,  295,  51  L.  ed.  184,  191, 
27  Sup.  Ct.  Rep.  100,  8  Ann.  Caa.  87; 
Middleton  v.  Fowler,  1  Salk.  282,  91 
Eng.  Reprint,  247;  liooley,  Const.  Lim. 
6th  ed.  p.  437;  Bl.  Com.  481;  Gray  v. 
Portland  Bank,  3  Mass.  364^  3  Am.  Deo. 
156;  Hurlow  v.  Humiston,  6  Cow.  189; 
Munn  V.  Dlinois,  94  U.  S.  113,  134,  24  L. 
ed.  77,  87;  Vindicator  Consol.  Qold  Min. 
Co.  V.  Firstbrook,  36  Colo.  498,  86  Pac. 
313,  10  Ann.  Cas.  1108;  Western  U. 
Teleg.  Co.  v.  Commercial  Mill.  Co.  218  U. 
S.  406, 416, 54  L.  ed.  1088, 1091, 36.L.R.A. 
(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  21  Ann. 
Cas.  815;  Templeton  v.  Linn  County,  22 
Or.  313, 16  L.R.A.  730,  29  Pac.  795;  Wil- 
liams V.  Galveston,  41  Tex.  Civ.  App.  64, 
00  S.  W.  506;  Sawyer  v.  El  Paso  ft  N.  E. 
R.  Co.  49  Tez.  Civ.  App.  106,  108  S.  " 
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718;  Eastman  v.  Clackamas  County,  32 
Fed.  24;  Bennet  v.  Hargus,  1  Neb.  419; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Sowers, 
213  U.  S.  55,  53  L.  ed.  695,  29  Sup.  Ct. 
Rep.  397. 

The  liberty  of  contract  is  not  pro- 
tected by  the  14th  Amendment  against 
the  rightful  exercise  of  the  police  power 
of  the  state. 

Hooper  ▼.  California,  155  U.  S.  648, 
658,  39  L.  ed.  297,  301,  5  Inters.  Com. 
Rep.  610, 15  Sup.  Ct.  Rep.  207;  Booth  v. 
Illinois,  184  U.  S.  425,  428,  46  L.  ed. 
623,  625,  22  Sup.  Ct.  Rep.  425;  Barbier 
V.  Connolly,  113  U.  S.  27,  31,  28  L.  ed. 
923,  924,  5  Sup.  Ct  Rep.  357;  Frisbie  ▼. 
United  States,  157  U.  S.  160,  165,  39  L. 
ed.  657,  658,  15  Sup.  Ct  Rep.  586;  Hol- 
den  V.  Hardy,  169  U.  S.  366,  391,  42  L. 
ed.  780,  790, 18  Sup.  Ct  Rep.  383;  Chica- 
go, B.  &  Q.  R.  Co.  V.  McOuire,  219  U.  S. 
549,  568,  55  L.  ed.  328,  338,  31  Sup.  Ct. 
Rep.  259;  Mutual  Loan  Co.  v.  Martell, 
222  U.  S.  225,  235,  56  L.  ed.  175, 179,  32 
Sup.  Ct.  Rep.  74,  Ann.  Cas.  1913B,  529; 
Erie  R.  Co.  ▼.  Williams,  233  U.  S.  685,  58 
L.  ed.  1155,  51  L.R.A.(N.S.)  1097,  34 
Sup.  Ct  Rep.  761;  Knozville  Iron  Co. 
▼.  Harbison,  183  U.  S.  13,  46  L.  ed.  55, 
22  Sup.  Ct  Bep.  1 ;  Muller  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct  Rep. 
324, 13  Ann.  Cas.  957;  McLean  v.  Arkan- 
sas, 211  U.  S  539,  53  L.  ed.  315,  29  Sup. 
Ct.  Rep.  206;  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157,  67  L.  ed. 
164,  33  Sup.  Ct.  Rep.  66;  Gundlinf?  v. 
Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633;  Cennan  Alliance  Ins. 
Co.  ▼.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A J915C,  1189, 34  Sup.  Ct  Rep. 
612. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  brought  by  the 
state  against  plaintiff  in  error,  a  corpo- 
ration engaged  in  the  businera  of  logging 
timber  and  operating  a  logging  railroad 
and  a  sawmill  having  power-c&iven  ma- 
chinery, all  in  the  state  of  Washington, 
to  recover  under  chap.  74  of  the  Laws  of 
1911,  known  as  the  Workmen's  Compen- 
sation Act,  certain  premiums  based  upon 
a  percentage  of  the  estimated  pay  roll 
of  the  workmen  employed  by  plaintiff  in 
error  during  the  three  months  begin- 
ning October  1,  1911.  ^  Plaintiff  in  error 
by  demurrer  raised  objections  to  the  act, 
based  upon  the  Constitution  of  the 
United  States.  [228]  The  supreme 
court  of  Washington  overruled  them,  and 
affirmed  a  judgment  in  favor  of  the  state 
(75  Wash.  581,  L.R.A.  — ,  — ,  135  Pao. 
645,  4  N.  C.  C.  A.  811),  following  its 
previous  decision  in  State  ez  rel.  Davis- 


Smith  Co.  T.  Clausen,  65  Wash.  156,  87 
L.R.A.(N.S.)  466, 117  Pae.  UOl,  2  N.  a 
C.  A.  823,  3  N.  C.  C.  A.  599:  and  the  earn 
comes  here  under  §  237,  Judicial  Code 
[36  Stat  at  L.  1156,  chap.  231.  Comp. 
Stat  1913,  §  1214]. 

The  act  establishes  a  state  fund  for 
the  compensation  of  workmen  injured  in 
hazardous  employment  abolishes  except 
in  a  few  specified  cases,  the  action  at  law 
by  employee  against  employer  to  recover 
damages  on  the  ground  of  negligence, 
and  deprives  the  courts  of  jurisdiction 
over  such  controversies.  It  is  obligatory 
upon  both  employers  and  employees  in 
the  hazardous  employments,  and  the 
state  fund  is  maintained  by  compulsory 
contributions  from  employers  in  such  in- 
dustries, and  is  made  the  sale  source  of 
compensation  for  injured  employees  and 
for  the  dependents  of  those  whose  in- 
juria result  in  death.  We  will  recite  its 
provisions  to  an  extent  sufficient  to  show 
the  character  of  the  legislation. 

The  1st  section  contains  a  declaration 
of  policy,  reciting  that  the  common-law 
system  governing  the  remedy  of  work- 
men against  employers  for  injuries  re- 
ceived in  hazardous  work  is  inconsistent 
with  modem  industrial  conditions,  and 
in  practice  proves  to  be  economically  un- 
wise and  unfair;  that  the  remedy  of  the 
workman  has  been  uncertain,  slow,  and 
inadequate;  that  injuries  in  such  em- 
ployments, formerly  occasional,  have  be- 
come frequent  and  inevitable;  and  that 
the  welfare  of  the  state  depends  upon  its 
industries  and  even  more  upon  the  wel- 
fare of  its  wage  workers.  ''The  state  of 
Washington,  therefore,  exercising  herein 
its  police  and  sovereign  power,  declares 
that  all  phases  of  the  premises  are  with- 
drawn rrom  private  controversy,  and 
sure  and  certain  relief  for  workmen,  in« 
jured  in  extra  hazardous  work,  and  their 
families  and  dependents  is  hereby  pro- 
vided regardless  of  questions  of  fault 
and  to  the  exclusion  of  every  other 
remedy,  proceeding  or  compensation,  ex- 
cept as  otherwise  provided  in  this 
[229]  act;  and  to  that  end  all  civil  ac- 
tions and  civil  causes  of  action  for  such 
personal  injuries  and  all  jurisdiction  of 
the  courts  of  the  state  over  such  causes 
are  hereby  abolished,  except  as  in  this 
act  provided." 

The  2d  section,  declaring  that  while 
there  is  a  hazard  in  all  employment,  cer- 
tain employments  are  recognized  as  be* 
ing  inherently  constantly  dangerous, 
enumerates  those  intended  to  be  em- 
braced within  the  term  ''extra  hazard- 
ous," including  factories,  mills,  and 
workshops  where  machinery  is  used, 
printing,   electrotyping,  photoengravii^ 
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and  stereotyping  plants  where  machin- 
eiy  is  used;  foundriesi  blast  fomaces, 
mines,  wells,  gas  works,  waterworks,  re- 
duction    works,     breweries,     elevators, 
wharves,  docks,  dredges,  smelters,  pow- 
der works,  logging,  lumbering,  and  ship- 
building operations,  logging,  street,  and 
interurban    railroads,    steamboats,    rail- 
roads, and  a  number  of  others;  at  the 
same  time  declaring  that  if  there  be  or 
arise  any  extra  hazardous  occupation  not 
enumerated,  it  shall  come  under  the  act, 
and  its  rate  of  contribution  to  the  acci- 
dent fund  shall  be  fixed  by  the  depart- 
ment created  by  the  act  upon  the  basis 
of  the  relation  which  the  risk  involved 
bears  to  the  risks  classified,  until  the 
rate  shall  be  fixed  by  legislation.     The 
3d  section  contains  a  definition  of  terms, 
and,   among  them:     "Workman   means 
every  person  in  this  state,  who,  after 
September  30,  1911,  is  engaged  in  the 
employment  of  an  employer  carrying  on 
or    conducting    any    of    the    industries 
scheduled  or  classified  in  §  4,  whether  by 
way  of  manual  labor  or  otherwise,  and 
whether  upon   the  premises  or  at   the 
plant,  or,  he  being  in  the  course  of  his 
employment,  away  from  the  plant  of  his 
employer;"  with  a  proviso  giving  to  a 
workman  injured  while  away  fnom  the 
plant  through  the  negligence  or  wrong 
of  another  not  in  the  same  employ  or,  if 
death    result   from   the   injury,   to    his 
widow,  children,  or  dependents,  an  elec- 
tion whether  to  take  under  tbe  act  or  to 
seek  a  remedy  against  the  third  party. 
'Injury"  [230]  is  defined  as  an  injury 
resulting  from  some  fortuitous  event,  as 
distinguished    from   the   contraction   of 
disease. 

Section  4  contains  a  schedule  of  con- 
tribution, reciting  that  industry  should 
bear  the  greater  portion  of  the  burden 
of  the  cost  of  its  accidents,  and  requiring 
each  employer  prior  to  January  16th  of 
each  year  to  pay  into  the  state  treasury, 
in  accordance  with  tbe  schedule,  a  sum 
equal  to  a  percentage  of  his  total  pay 
roll  for  the  year,  "the  same  being 
deemed  the  most  accurate  method  of 
equitable  distribution  of  burden  in  pro- 
portion to  relative  hazard."  The  appli- 
cation of  the  act  as  between  employers 
and  workmen  is  made  to  date  from  the 
1st  day  of  October,  1911,  the  payment 
for  that  year  to  be  made  prior  to  that 
date  and  upon  the  basis  of  the  pay  roll 
of  the  last  preceding  three  months  of 
operation.  At  the  end  of  each  year  an 
adjustment  of  accounts  is  to  be  made 
upon  the  basis  of  the  actual  pay  roll. 
The  schedule  divides  the  various  occupa- 
tions into  groups,  and  imposes  various 

percentafires  upon  the  different  groups,  I 
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the  lowest  being  1^  per  cent,  in  the  case 
of  the  textile  industries,  creameries, 
printing  establishments,  etc.,  and  the 
highest  being  10  per  cent,  in  the  ease  of 
powder  works.  The  same  section  estab- 
lishes forty-seven  different  elasses  of  in- 
dustry, and  declares: 

"For  the  purpose  of  such  payments  ao- 
counts  shall  be  k^t  with  each  industry 
in    accordance    with    the    classification 
herein  provided  and  no  class  ^all  be 
liable  for  the  depletion  of  the  accident 
fund  from  accidents  happening  in  any 
other  class.    Each  class  shall  meet  and 
be  liable  for  the  accidents  occurring  in 
such  class.    There  shall  be  collected  from 
each  class  as  an  initial  payment  into  the 
accident  fund  as  above  specified  on  or 
before  the  1st  day  of  October,  1911,  one 
fourth  of  the  premium  of  the  next  suc- 
ceeding year,  and  one  twelfth  thereof  at 
the  close  of  each  month  after  December, 
1911:     Provided,  any  class  having  suf- 
ficient funds  credited  to  its  account  at 
the  end  of  the  first  three  months  or  any 
month  thereafter,  to  meet  [231]  the  re- 
quirements of  the  accident  fun^  that 
class  shall  not  be  called  upon  for  such 
month.    In  case  of  accidents  occurring  in 
such  class  after  lapsed  payment  or  pay- 
ments said  class  shall  pay  the  said  lapsed 
or  deferred  payments  commencing  at  the 
first  lapsed  payment,  as  may  be  neces- 
sary to  meet  such  requirements  of  the 
accident  fund.     The  fund  thereby  cre- 
ated shall  be  termed  the  'accident  fund' 
which  shall  be  devoted  exclusively  to  the 
purpose  specified  for  it  in  this  act.    In 
that  the  intent  is  that  the  fund  created 
under   this   section   shall   ultimately   he- 
come   neither   more   nor   less   than  self- 
supporting,  exclusive  of  the  expense  of 
administration,  the  rates  in  this  section 
named  are  subject  to  future  adjustment 
by    the    legislature,    and    the    classifica- 
iions    to    rearrangement    following    any 
relative  increase  or  decrease  of  hazard 
shown  by  experience,^    ...    If,  after 
this  act  shall  have  come  into  operation, 
it  is  shown  by  experience  under  the  act, 
because  of  poor  or  careless  management, 
any    establishment    or    work    is    unduly 
dangerous  in  comparison  with  other  like 
establishments    or    works,    the  .depart- 
ment may  advance  its  classification  of 
risks  and  premium  rates  in  proportion  to 
the  undue  hazard.     In  accordance  with 

iBy  Sees.  Laws  1915,  chap.  18S,  pp.  674, 
677,  §  4  was  amended  so  as  to  substitute 
in  the  p)ace  of  the  clause  italicized  the 
following:  "In  that  the  intent  is  that  the 
fund  created  under  this  section  shall  ulti- 
mately become  neither  more  nor  less  than 
self-supporting,  exclusive  of  the  expense  ot 
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the  same  principle,  any  such  increase  in 
classification  or  premium  rate,  shall  be 
subject  to  restoration  to  the  schedule 
rate.  .  •  .  If,  at  the  end  of  any 
(282]  year,  it  shall  be  seen  that  the  con- 
tribution to  the  accident  fund  by  any 
•class  of  industry  shall  be  less  than  the 
•drain  upon  the  fund  on  account  of  that 
"Class,  the  deficiency  shall  be  made  good 
to  the  fund  on  the  1st  day  of  February 
■of  the  following  year  by  the  employers 
of  that  class  in  proportion  to  their  re- 
spective payments  for  the  past  year." 

Section  5  contains  a  schedule  of  the 
compensation  to  be  awarded  out  of  the 
accident  fund  to  each  injured  workman, 
or  to  his  family  or  dependents  in  case  of 
his  death,  and  declares  that  except  as  in 
the  act  otherwise  provided,  such  pay- 
ment shall  be  in  Ueu  of  any  and  all 
rights  of  action  against  any  person 
whomsoever.  Where  death  results  from 
the  injury,  the  compensation  includes  the 
expenses  of  burial,  not  exceeding  $75  in 
any  case,  a  monthly  payment  of  $20  for 
the  widow  or  invalid  widower,  to  cease 
at  remarriage,  and  $5  per  month  for  each 
child  under  the  age  of  sixteen  years  un- 
til that  age  is  reached,  but  not  exceeding 
$35  in  all,  with  a  lump  sum  of  $240  to  a 
widow  upon  her  remarriage;  if  the  work- 
man leaves  no  wife  or  husband,  but  a 
child  or  children  under  the  age  of  syc- 
teen  years,  there  is  to  be  a  monthly  pay- 
ment of  $10  to  each  child  until  that  age 
is  reached,  but  not  exceeding  a  total  of 
$35  per  month;  if  there  be  no  widow, 
vridower,  or  child  under  the  age  of  six- 
teen years,  other  dependent  relatives  are 
to  receive  monthly  payments  equal  to  50 
per  cent  of  the  average  monthly  support 
actually  received  by  such  dependent 
from  the  workman  during  the  twelve 
months  next  preceding  his  injury,  but 
not  exceeding  a  total  of  $20  per  month. 
For  permanent  total  disability  of  a  work- 
man, he  is  to  receive^  if  unmarried,  $20, 
or,  if  married,  $25  per  month,  with  $5 
per  month  additional  for  each  child  un- 
der the  age  of  sixteen  years,  but  not  ex- 
ceeding $35  per  month  in  all.  (Section  7 
provides  that  the  monthly  payment,  in 
case  of  death  or  (permanent  total  disabil- 
ity, may  be  converted  into  a  lump  sum 
payment,  not  in  any  case  exceeding  $4,- 
000,  according  to  the  expectancy  [233] 
of  Ufe.)    For  temporary  total  disability 


there  is  a  somewhat  different  sc^le,  com- 
pensation to  cease  when  earning  power 
is  restored.  For  permanent  partial  dis- 
ability the  workman  is  to  receive  com- 
pensation in  a  lump  sum  equal  to  the  ex- 
tent of  the  injury,  but  not  exceeding 
$1,500. 

By  §  6,  if  injury  or  death  results  to  a 
workman  from  his  deliberate  intention  to 
produce  it,  neither  he  nor  his  widow, 
child,  or  dependents  shall  receive  any 
payment  out  of  the  fund.  If  injury  or 
death  results  to  a  workman  from  the 
deliberate  intention  of  the  employer  to 
produce  it,  the  workman  or  his  widow, 
child,  or  dependent  shall  have  the  privi- 
lege .to  take  under  the  act,  and  also  have 
a  cause  of  action  against  the  employer 
for  any  excess  of  damage  over  the 
amount  receivable  under  the  act. 

By  §  19  provision  is  made  for  the 
adoption  of  the  act  by  the  joint  election 
of  any  employer  and  his  employees  en- 
gaged in  works  not  extra  hazardous.  By 
§  21,  the  Industrial  Insurance  Depart- 
ment is  created,  consisting  of  three  com- 
missioners. By  §  20,  a  judicial  review 
is  given,  in  the  nature  of  an  appeal  to 
the  superior  court,  from  any  decision  of 
the  department  upon  questions  of  fact 
or  of  the  proper  application  of  the  act, 
but  not  upon  matters  resting  in  the  dis- 
cretion of  the  department.  Other  sec- 
tions provide  for  matters  of  detail,  and 
§  11  renders  void  any  agreement  by  em- 
ployer or  workman  to  waive  the  benefit 
of  the  act. 

From  this  recital  it  will  be  clear  that 
the  fundamental  purpose  of  the  act  is  to 
abolish  private  rights  of  action  for  dam- 
ages to  employees  in  the  hazardous  in- 
dustries (and  in  any  other  industry,  at 
the  option  of  employer  and  employees) , 
and  to  substitute  a  system  of  compensa- 
tion to  injured  workmen  and  their  de- 
pendents out  of  a  public  fund  established 
and  maintained  by  contributions  re- 
quired to  be  made  by  the  employers  in 
proportion  to  the  hazard  of  each  class 
of  occupation. 

[234]  While  plaintiff  in  error  is  an 
employer,  and  cannot  succeed  without 
showing  that  its  constitutional  rights  as 
employer  are  infringed  (Plymouth  Coal 
Co.  V.  Pennsylvania,  232  U.  S.  531,  544, 
58  L.  ed.  713,  719,  34  Sup.  Ct.  Rep.  359; 
Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571, 


administration,  the  rates  named  in  this 
section  are  subject  to  future  adjustment 
by  the  industrial  insurance  department,  in 
accordance  with  anv  relative  increase  or  de- 
crease in  hazard  shown  by  experience,  and 
if  in  the  judgment  of  the  industrial  insur- 
ance department  the  moneys  paid  int^  the 
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fund  of  any  class  or  classes  shall  be  InsufB- 
cient  to  properly  and  safely  distribute  the 
burden  of  accidents  occurring  therein,  the 
department  mav  divide,  rearrange  or  con- 
solidate such  class  or  classes,  making  such 
adjustment  or  transfer  of  funds  as  it  may 
deem  proper.** 

94S  V.  8. 


1918 


MOUNTAIN  TIMBER  00.  v.  WiUSHINGTON. 


2U^^e> 


576,  59  L.  ecL  364,  368,  35  Sup.  Ct.  Rep. 
167,  7  N.  C.  C.  A.  570),  yet  it  is  evident 
that  the  employer's  exemption  from  lia- 
bility to  private  action  is  an  essential 
part  of  the  legislative  scheme  and  the 
qoid  pro  quo  for  the  burdens  imposed 
upon  him,  so  that  if  the  act  is  not  valid 
as  against  employees,  it  is  not  valid  as 
against  employers. 

However,  so  far  as  the  interests  of 
employees  and  their  dependents  are  con- 
cerned, this  act  is  not  distinguishable  in 
any  point  raising  a  constitutional  dif- 
ficulty from  the  New  York  Workmen's 
Comi>ensation  Act,  sustained  in  New 
York  C.  B.  Co.  v.  White,  decided  this 
day  [243  U.  S.  188,  ante,  667,  37  Sup.  Ct 
Rep.  247].  It  is  true  that  in  the  Wash- 
ington  act  the  state  fund  is  the  sole 
source  from  which  the  compensation 
shall  be  paid,  whereas  the  New  York 
act  gives  to  the  employer  an  option  to 
secure  the  compensation  either  through 
state  insurance,  insurance  with  an  au- 
thorized insurance  coxporation,  or  by  a 
deposit  of  securities  with  the  state  Com- 
mission. But  we  find  here  no  ground  for 
a  distinction  unfavorable  to  the  Wash- 
ington law. 

So  far  as  employers  are  Concerned, 
however,  there  is  a  marked  difference 
between  the  two  laws,  because  of  the 
enforced  contributions  to  the  state  fund 
that  are  characteristic  of  the  Washing- 
ton act,  and  it  is  upon  this  feature  that 
the  principal  stress  of  the  argument  for 
plaintiff  in  error  is  laid. 

Two  of  the  constitutional  objections 
may  be  disposed  of  briefly.  It  is  urged 
that  the  law  violates  §  4  of  article  4  of 
the  Constitution  of  the  United  States, 
guarantying  to  every  state  in  the  Union 
a  republican  form  of  government.  As 
has  been  decided  repeatedly,  the  ques- 
tion whether  this  guaranty  has  been  vio- 
lated is  not  a  judicial  but  a  political 
question,  committed  to  Congress,  and  not 
to  the  courts.  Luther  v.  Borden,  7  How. 
1,  39,  42,  12  L.  ed.  581,  597,  599;  Pacific 
[235]  States  Teleph.  ft  Teleff.  Co.  v. 
Oregon,  223  U.  S.  118,  56  L.  ed.  377,  32 
Sup.  Ct.  Rep.  224;  Kieman  v.  Portland, 
223  U.  S.  151,  56  L.  ed.  386,  32  Sup.  Ct. 
Rep.  231;  Marshall  v.  Dye,  231  U.  S. 
250,  256,  58  L.  ed.  206,  207,  34  Sup.  Ct. 
Rep.  92;  Ohio  ex  rel.  Davis  v.  Hilde- 
brandt,  241  U.  S.  565,  60  L.  ed.  1172,  36 
Sup.  Ct.  Rep.  708. 

The  7th  Amendment,  with  its  provi- 
sion for  preserving  the  right  of  trial  by 
jury,  is  invoked.  It  is  conceded  that 
this  has  no  reference  to  proceedings  in 
the  state  courts  (Minneapolis  ft  St.  L. 
R.  Co.  V.  Bombolis,  241  U.  S.  211,  217, 
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60  L.  ed.  961,  963,  L.RA.1917A,  86,.  3G 
Sup.  Ct.  Rep.  595),  but  it  is  urged  tfmi 
the  question  is  material  for  the  reason 
that  if  the  act  be  constitutional  it  must 
be  followed  in  the  Federal  courts  in  cases 
that  are  within  its  provisions.  So  far 
as  private  rights  of  action  are  preserved, 
this  is  no  doobt  true;  but,  with  respect 
to  those,  we  find  nothing  in  the  act  that 
excludes  a  trial  by  jury.  As  between 
employee  and  employer,  the  act  abolishes 
all  right  of  recovery  in  ordinary  cases, 
and  therefore  leaves  nothing  to  be  tried 
by  jury. 

The  only  serious  question  is  that  which 
is  raised  under  the  ''due  process  of  law" 
and  "equal  protection''  clauses  of  the 
14th  Amendment.  It  is  contended  that 
since  the  act  unconditionally  requires 
employers  in  the  enumerated  occupations 
to  make  payments  to  a  fund  for  the 
benefit  of  employees,  without  regard  to 
any  wrongful  act  of  the  employer,  he  is 
deprived  of  his  property,  and  of  his  lib- 
erty to  acquire  property,  without  com- 
pensation and  without  due  process  of 
law.  It  is  poiiKted  out  that  the  occupa- 
tions covered  include  many  that  are  pri- 
vate in  their  character,  as  well  as  others 
that  are  subject  to  regulation  as  public 
employments,  and  it  is  argued  that,  with 
respect  to  private  occupations  (including 
those  of  plaintiff  in  error),  a  compul- 
sory compensation  act  does  not  concern 
the  interests  of  the  public  generally,  but 
only  the  particular  interests  of  the  em- 
ployees, and  is  unduly  oppressive  upon 
employers,  and  arbitrarily  interferes 
with  and  restricts  the  management  of 
private  business  operations. 

The  statute,  although  approved  March 
14,  1911,  took  effect  as  between  emplov- 
ers  and  workmen  on  October  1  [2do]  in 
that  year,  actions  pending  and  causes 
of  action  existing  on  September  30  being 
expressly  saved.  It  therefore  disturbed 
no  vested  rights,  its  effect  being  confined 
to  regulating  the  relation  of  employer 
and  employee  in  the  hasardous  occupa- 
tions in  futuro. 

If  the  legislation  could  be  regarded 
merely  as  substituting  one  form  of  em- 
ployer's liability  for  another,  the  points 
raised  against  it  would  be  answered  suf- 
ficiently by  our  opinion  in  New  York  C. 
R.  Co.  V.  White,  243  U.  S.  188,  ante,  667, 
37  Sup.  Ct.  Rep.  247,  where  it  is  pointed 
out  that  the  common-law  rule  confining 
the  .employer's  liability  to  cases  of  neg- 
ligence on  his  part  or  on  the  part  of 
others  for  whose  conduct  he  is  made  an- 
swerable, the  immunity  from  responsi- 
bility to  an  employee  for  the  negligence 
of  a  fellow  employee,  and  the  defenses 
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of  contributory  negligence  and  assumed 
rifiky  are  rules  of  law  that  are  not  be- 
vond  alteration  by  legislation  in  the  pub- 
ue  interest;  that  the  employer  has  no 
rested  interest  in  them  nor  any  constitu- 
tional right  to  insist  that  they  shall  re- 
main unchanged  for  his  benefit;  and  that 
the  states  are  not  prevented  by  the  14th 
Amendment,  while  relieving  employers 
from  liability  for  damages  measured  by 
common-law  standards  and  payable  in 
cases  where  they  or  others  for  whose 
conduct  they  are  answerable  are  found 
to  be  at  faulty  from  requiring  them  to 
contribute  reasonable  amounts  and  ac- 
cording to  a  reasonable  and  definite  scale 
by  way  of  compensation  for  the  loss  of 
earning  power  arising  from  accidental 
injuries  to  their  employees,  irrespective 
of  the  question  of  negligencei  instead  of 
leaving  the  entire  loss  to  rest  where  it 
may  dianee  to  fall;  that  is,  upon  par- 
ticular injured  employees  and  their  de- 
pendents. 

But  the  Washington  law  goes  further, 
in  that  the  enforced  contributions  of  the 
employer  are  to  be  made  whether  inju- 
ries have  befallen  his  own  employees  or 
not ;  so  that,  however  prudently  one  may 
manage  his  business,  even  to  the  point 
of  immunity  to  his  employees  from  acci- 
dental [237]  injury  or  death,  he  never- 
theless is  required  to  make  periodical 
contributions  to  a  fund  for  making  com- 
pensation to  the  injured  employees  of 
his  perhaps  negligent  competitors. 

In  the  present  case  the  supreme  court 
of  Washington  (75  Wash.  581,  583)  sus- 
tained the  law  as  a  legitimate  exercise 
t>f  the  police  power,  referring  at  the  same 
time  to  its  previous  decision  in  the  Clau- 
sen Case  (65  Wash.  156,  203,  207),  which 
was  rested  principally  upon  that  power, 
but  also  (pp.  203,  207)  sustained  the 
charges  imposed  upon  employers  engaged 
in  the  specified  industries  as  possessing 
the  character  of  a  license  tax  upon  the 
occupation,  partaking  of  the  dual  nature 
of  a  tax  for  revenue  and  a  tax  for  pur- 
poses of  regulation.  We  are  not  here 
concerned  with  any  mere  question  of 
construction,  nor  with  any  distinction 
between  the  police  and  the  taxing  pow- 
ers. The  question  whether  a  state  law 
deprives  a  party  of  rights  secured  by 
the  Federal  Constitution  depends  not 
upon  how  it  is  characterized,  but  upon 
its  practical  operation  and  effect.  Hen- 
derson V.  New  York  (Henderson  v.  Wick- 
ham)  92  U.  S.  259,  268,  23  L.  ed.  543, 
547;  Stockard  v.  Morgan,  185  U.  S.  27, 
36,  46  L.  ed.  785,  794,  22  Sup.  Ct.  Rep. 
576;  Galveston,  H.  &  S.  A.  R.  Co.  v. 

Texas,  210  U.  S.  217,  227,  52  L.  ed.  1031, ' 
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1037,  28  Sup.  Ct.  Rep.  638;  Western  U. 
Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  28,  30, 
54  L.  ed.  355,  366,  367,  30  Sup.  Ct.  Rep. 
190;  Ludwig  v.  Western  U.  Teleg.  Co. 
216  U.  S.  146, 162,  54  L.  ed.  423,  429,  30 
Sup.  Ct.  Rep.  280;  St.  Louis  Southwest- 
ern R.  Co.  V.  Arkansas,  235  U.  S.  350, 
362,  59  L.  ed.  265,  271,  35  Sup.  Ct.  Rep. 
99.  And  the  Federal  Constitution  does 
not  require  a  separate  exercise  by  the 
states  of  their  powers  of  regulation  and 
of  taxation.  Gundling  v.  Chicago,  177  U. 
S.  183,  189,  44  L.  ed.  725,  729,  20  Sup. 
Ct.  Rep.  633. 

Whether  this  legislation  be  r^arded 
as  a  mere  exercise  of  power  of  regula- 
tion, or  as  a  combination  of  regulation 
and  taxation,  the  crucial  inquiry  under 
the  14th  Amendment  is  whether  it  clear- 
ly appears  to  be  not  a  fair  and  reason- 
able  exertion  of  governmental  power, 
but  so  extravagant  or  arbitrary  as  to 
constitute  an  abuse  of  power.  All  rea- 
sonable presumptions  are  in  favor  of 
[288]  its  validity,  and  the  burden  of 
proof  and  argument  is  upon  those  who 
seek  to  overthrow  it.  Erie  R.  Co.  v.  Wil- 
liams, 233  U.  S.  685,  699,  68  L.  ed.  1155, 
1160,  51  L.R.A.(N.S.)  1097,  34  Sup.  Ct 
Rep.  761.  In  the  present  case  it  will  be 
proper  to  consider:  (1)  Whether  the 
main  object  of  the  legislation  is,  or  rea- 
sonably may  be  deemed  to  be,  of  general 
and  public  moment,  rather  than  of  pri- 
vate and  particular  interest,  so  as  to 
furnish  a  just  occasion  for  such  inter- 
ference with  personal  liberty  and  the 
right  of  acquiring  property  as  neces- 
sarily must  result  from  carrying  it  into 
effect.  (2)  Whether  the  charges  imposed 
upon  employers  are  reasonable  in 
amount,  or,  on  the  other  hand,  so  bur- 
densome as  to  be  manifestly  oppressive. 
And  (3)  whether  the  burden  is  fairly  dis- 
tributed, having  regard  to  the  causes 
that  give  rise  to  the  need  for  the  legisla- 
tion. 

As  to  the  first  point:  The  authority 
of  the  states  to  enact  such  laws  as  rea- 
sonably are  deemed  to  be  necessary  to 
promote  the  health,  safety,  and  general 
welfare  of  their  people  carries  with  it  a 
wide  range  of  judgment  and  discretion 
as  to  what  matters  are  of  sufficiently 
general  importance  to  be  subjected  to 
state  regidation  and  administration. 
Lawton  v.  Steele,  152  U.  S.  133,  136, 
38  L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499. 
''The  police  power  of  a  state  is  as  broad 
and  plenary  as  its  taxing  power."  Kidd 
V.  Pearson,  128  U.  S.  1,  26,  32  L.  ed. 
346,  352,  2  Inters.  Com.  Rep.  232,  9 
Sup.  Ct.  Rep.  6.  In  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  ed.  923,  924,  6 
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Sup.  Ct.  Rep.  357,  the  court,  by  Mr. 
Justice  Field,  said :  ''Neither  the  [14th] 
Amendmunl — broad  and  comprehensive 
as  it  is — ^nor  any  other  Amendment,  was 
designed  to  interfere  with  the  power  of 
the  state  sometimes  termed  its  police 
power,  to  prescribe  regpilations  to  pro- 
mote the  health,  peace,  morals,  educa- 
tion, and  good  order  of  the  people,  and 
to  legislate  so  as  to  increase  the  indus- 
tries of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity. 
From  the  very  necessities  of  society, 
legislation  of  a  special  character,  hav- 
ing these  objects  in  view,  must  often 
be  had  in  certain  districts,  such  as  for 
draining  marshes  and  irrigating  arid 
plains.  Special  burdens  are  often  nec- 
essary for  general  benefits, — [239]  for 
supplying  water,  preventing  fires,  light- 
ing districts,  cleaning  streets,  opening 
parks,  and  many  other  objects.  Regu- 
lations for  these  purposes  may  press  with 
more  or  less  weight  upon  one  than  upon 
another,  but  they  are  designed,  not  to 
impose  unequal  or  unnecessary  restric- 
tions upon  anyone,  but  to  promote,  with 
as  little  individual  inconvenience  as  pos- 
sible, the  general  good.  Though,  in 
many  respects,  necessarily  i^ecial  in 
their  character,  they  do  not  furnish  just 
ground  of  complaint  if  they  operate  alike 
upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Class 
legislation,  discriminating  against  some 
and  favoring  others,  is  prohibited,  but 
legislation  which,  in  carrying  out  a  pub- 
lic purpose,  is  limited  in  its  application, 
if  within  the  sphere  of  its  operation  it 
affects  alike  all  persons  similarly  situ- 
ated, is  not  within  the  Amendment.^  It 
seems  to  us  that  the  considerations  to 
which  we  have  adverted  in  New  York 
C.  R.  Co.  V.  White,  supra,  as  showing 
that  the  Workmen's  Compensation  Law 
of  New  York  is  not  to  be  deemed  arbi- 
trary and  unreasonable  from  the  stand- 
point of  natural  justice,  are  sufficient  to 
support  the  state  of  Washington  in  con- 
cluding that  the  matter  of  compensation 
for  accidental  injuries  with  resulting  loss 
of  life  or  earning  capacity  of  men  em- 
ployed in  hazardous  occupations  is  of 
sufficient  public  moment  to  justify  mak- 
ing the  entire  matter  of  compensation  a 
public  concern,  to  be  administered 
through  state  agencies.  Certainly  the 
operation  of  industrial  establishments 
that,  in  the  ordinary  course  of  things, 
frequently  and  inevitably  produce  dis- 
abling or  mortal  injuries  to  the  human 
beings  employed,  is  not  a  matter  of 
wholly  private  concern.    It  hardly  would 
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pend  public  moneys  to  provide  hospital 
treatment,  artificial  limbs,  or  other  like 
aid  to  persons  injured  in  industry,  and 
homes  or  support  for  the  widows  and 
orphans  of  those  killed.  Does  direct 
compensation  stand  on  a  less  secure 
ground  t  A  [240]  familiar  exercise  of 
state  power  is  the  grant  of  pensions  to 
disabled  soldiers  and  to  the  widows  and 
dependents  of  those  killed  in  war.  Such 
l^slation  usually  is  justified  as  fulfill- 
ing a  moral  obligation,  or  as  tending  to 
encourage  the  performance  of  the  public 
duty  of  defense.  But  is  the  state  power- 
less to  compensate,  with  pensions  or  oth- 
erwise, those  who  are  disabled,  or  the 
dependents  of  those  whose  lives  are  lost, 
in  the  industrial  occupations  that  are  so 
necessary  to  develop  the  resources  and 
add  to  the  wealth  and  prosperity  of  the 
state  t  A  machine  as  well  as  a  bullet 
may  produce  a  wound,  and  the  dis- 
abling effect  may  be  the  same.  In  a 
recent  case,  the  supreme  court  of  Wash- 
ington said:  'IJnder  our  statutes  the 
workman  is  the  soldier  of  organized  in- 
dustry, accepting  a  kind  of  pension  in 
exchange  for  al^olute  insurance  on  his 
master's  premises."  Stertz  v.  Industrial 
Ins.  Commission,  91  Wash.  588, 158  Pac. 
256,  263.  It  is  said  that  the  compensa- 
tion or  pension  under  this  law  is  not 
confined  to  those  who  are  left  without 
means  of  support.  This  is  true.  But 
is  the  state  powerless  to  succor  the 
wounded  except  they  be  reduced  to  the 
last  extremity?  Is  it  debarred  from 
compensating  an  injured  man  until  his 
own  resources  are  first  exhaustedt  This 
would  be  to  discriminate  against  the 
thrifty  and  in  favor  of  the  improvident. 
The  power  and  discretion  of  the  state 
are  not  thus  circumscribed  by  the  14th 
Amendment. 

Secondly,  is  the  tax  or  imposition  so 
clearly  excessive  as  to  be  a  deprivation 
of  liberty  or  property  without  due  proc- 
ess of  lawt  If  not  warranted  by  any 
just  occasion,  the  least  imposition  is  op- 
pressive. But  that  point  is  covered  by 
what  has  been  said.  Taking  the  law, 
therefore,  to  be  justified  by  the  public 
nature  of  the  object,  whether  as  a  tax 
or  as  a  regulation,  the  question  whether 
the  charges  are  excessive  remains.  Upon 
this  point  no  particular  contention  is 
made  that  the  compensation  allowed  is 
unduly  large;  and  it  is  evident  that,  un- 
less it  be  [241]  so,  the  corresponding 
burden  upon  the  industry  cannot  be  re- 
garded as  excessive  if  the  state  is  at 
liberty  to  impose  the  entire  burden  upon 
the  industry.  With  respect  to  the  scale 
of   compensation,   we  repeat   what    we 
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have  said  in  New  York  C.  R.  Co.  v. 
White,  that,  in  sustaining  the  law,  we 
do  not  intend  to  say  that  any  scale  of 
compensation,  however  insignificant,  on 
the  one  hand,  or  onerons,  on  the  other, 
would  be  supportable,  and  that  any  ques- 
tion of  that  kind  may  be  met  when  it 
arises. 

Upon  the  third  question, — the  distri- 
bution of  the  burden, — there  is  no  criti- 
cism upon  the  act  in  its  details.  As  we 
have  seen,  its  4th  section  prescribes  the 
schedule  of  contribution,  dividing  the  va- 
rious occupations  into  groups,  and  im- 
posing various  percentages  evidently  in- 
tended to  be  proportioned  to  the  hazard 
of  the  occupations  in  the  respective 
groups.  Certainly  the  application  of  a 
proper  percentage  to  the  pay  roll  of  the 
industry  cannot  be  deemed  an  arbitrary 
adjustment,  in  view  of  the  legislative 
declaration  that  it  is  ^'deemed  the  most 
accurate  method  of  equitable  distribution 
of  burden  in  proportion  to  relative  haz- 
ard." It  is  a  matter  of  common  knowl- 
edge that,  in  the  practice  of  insurers,  the 
pay  roll  frequently  is  adopted  as  the 
basis  for  computing  the  premium.  The 
percentages  seem  to  be  high;  but  when 
these  are  taken  in  connection  with  the 
provisions  requiring  accounts  to  be  kept 
with  each  industry  in  accordance  with 
the  classification,  and  declaring  that  no 
class  shall  be  liable  for  the  depletion  of 
the  accident  fund  from  accidents  hap- 
pening in  any  other  class,  and  that  any 
class  having  sufficient  funds  to  its  credit 
at  the  end  of  the  first  three  months  or 
any  month  thereafter  is  not  to  be  called 
upon,  it  is  plain  that^  after  the  initial 
payment,  which  may  be  regarded  as  a 
temporary  reserve,  the  assessments  will 
be  limited  to  the  amounts  necessary  to 
meet  actual  losses.  As  further  rebutting 
the  suggestion  that  the  imposition  is  ex- 
orbitant or  arbitrary,  we  should  accept 
the  declaration  of  intent  that  [242]  the 
fund  shall  ultimately  become  neither 
more  nor  less  than  self-supporting,  and 
that  the  rates  are  subject  to  future  ad- 
justment by  the  legislature  and  the  class- 
ifications to  rearrangement  according  to 
experience,  as  plain  evidence  of  an  in- 
telligent effort  to  limit  the  burden  to  the 
requirements  of  each  industry. 

We  may  conveniently  answer  at  this 
point  the  objection  that  the  act  goes  too 
far  in  classifying  as  hazardous  large 
numbers  of  occupations  that  are  not  in 
their  nature  hazardous.  It  might  be 
sufficient  to  say  that  this  is  no  concern 
of  plaintiff  in  error,  since  it  is  not  con- 
tended that  its  businesses  of  logging  tim- 
ber, operating  a  logging  railroad  and 
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operating  a  sawmill  with  power-driven 
machinery,  or  either  of  them,  are  non- 
hazardous.  Plymouth  Coal  Co.  v.  Penn- 
sylvania, 232  U.  S.  631,  544,  58  L.  ed.  713, 
719,  34  Sup.  Ct.  Rep.  359.  But  further, 
the  question  whether  any  of  the  indus- 
tries enumerated  in  §  4  are  nonhazardoua 
will  be  proved  by  experience,  and  the 
provisions  of  the  act  themselves  give 
sufficient  assurance  that  if  in  any  in- 
dustry there  be  no  accident,  there  will 
be  no  assessment,  unless  for  expenses  of 
administration.  It  is  true  that,  while 
the  section  as  originally  enacted  pro- 
vided for  advancing  the  classification  of 
risks  and  premium  rates  in  a  particular 
establishment  shown  by  experience  to  be 
unduly  dangerous  because  of  poor  or 
careless  management,  there  was  no  cor- 
responding provision  for  reducing  a  par- 
ticular industry  shown  by  experience  to 
be  included  in  a  class  which  imposed 
upon  it  too  high  a  rate.  This  was  reme- 
died by  the  amendment  of  1915,  quoted 
in  the  margin,  above,  which,  however, 
cannot  affect  the  decision  of  the  present 
case.  But  in  the  absence  of  any  par- 
ticular showing  of  erroneous  classifica- 
tion,— and  there  is  none, — the  evident 
purpose  of  the  original  act  to  classify 
the  various  occupations  according  to  the 
respective  hazard  of  each  is  sufficient  an- 
swer to  any  contention  of  improper  dis- 
tribution of  the  burden  amongst  the  in- 
dustries themselves. 

[243]  There  remains,  therefore,  only 
the  contention  that  it  is  inconsistent  with 
the  due  process  and  equal  protection 
clauses  of  the  14th  Ajnendment  to  im- 
pose the  entire  cost  of  accident  loss  upon 
the  industries  in  which  the  losses  arise. 
But  if,  as  the  legislature  of  Washington 
has  declared  in  the  1st  section  of  the 
act,  injuries  in  such  employments  have 
become  frequent  and  inevitable,  and  if, 
as  we  have  held  in  New  York  C.  R.  Co. 
V.  White,  the  state  is  at  liberty,  not- 
withstanding the  14th  Amendment,  to 
disregard  questions  of  fault  in  arranging 
a  system  of  compensation  for  such  in- 
juries, we  are  unable  to  discern  any 
ground  in  natural  justice  or  fundamental 
right  that  prevents  the  state  from  im- 
posing the  entire  burden  upon  the  in- 
dustries that  occasion  the  losses.  The 
act  in  effect  puts  these  hazardous  occu- 
pations in  the  category  of  dangerous 
agencies,  and  requires  that  the  losses 
shall  be  reckoned  as  a  part  of  the  cost 
of  the  industry,  just  like  the  pay  roll, 
the  repair  account,  or  any  other  item  of 
cost.  .The  plan  of  assessment  insurance 
is  closely  followed,  and  none  more  just 
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tributiiig  the  risk  and  burden  of  losses 
that  inevitably  must  occur,  in  spite  of 
any  care  that  may  be  taken  to  prevent 
them. 

We  are  clearly  of  the  opinion  that  a 
state,  in  the  exercise  of  its  power  to  pass 
such  legislation  as  reasonably  is  deemed 
to  be  necessary  to  promote  the  health, 
safety,  and  general  welfare  of  its  peo- 
ple, may  regulate  the  carrying  on  of  in- 
dustrial occupations  that  frequently  and 
inevitably  produce  personal  injuries  and 
disability,  with  consequent  loss  of  earn- 
ing power,  among  the  men  and  women 
employed,  and,  occasionally,  loss  of  life 
of  those  who  have  wives  and  children  or 
other  relations  dependent  upon  them  for 
support,  and  may  require  that  these  hu- 
man losses  shall  be  charged  against  the 
industry,  either  directly,  as  is  done  in 
the  case  of  the  act  sustained  in  New 
York  C.  R.  Co.  v.  White,  243  U.  S.  188, 
ante,  607,  37  Sup.  Ct.  Rep.  247,  or  by 
publicly  administering  [244]  the  com- 
pensation and  distributing  the  cost 
among  the  industries  affected  by  means 
of  a  reasonable  system  of  occupation 
taxes.  The  act  cannot  be  deemed  op- 
pressive to  any  class  of  occupation,  pro- 
vided the  scale  of  compensation  is  rea- 
sonable, unless  the  loss  of  human  life 
and  limb  is  found  in  experience  to  be 
BO  great  that,  if  charged  to  the  industry, 
it  leaves  no  sufficient  margin  for  reason- 
able profits.  But  certainly,  if  any  in- 
dustry involves  so  great  a  human  wast- 
age as  to  leave  no  fair  profit  beyond  it, 
the  state  is  at  liberty,  in  the  interest 
of  the  safety  and  welfare  of  its  people, 
to  prohibit  such  an  industry  altogether. 

To  the  criticism  that  carefully  man- 
aged plants  are  in  effect  required  to  con- 
tribute to  make  good  the  losses  arising 
through  the  negligence  of  their  competi- 
tors, it  is  sufficient  to  say  that  the  act 
recognizes  that  no  management,  however 
careful,  can  afford  immunity  from  per- 
sonal injuries  to  employees  in  the  haz- 
ardous occupations,  and  prescribes  that 
negligence  is  not  to  be  determinative  of 
the  question  of  the  responsibility  of  the 
employer  or  the  industry.  Taking  the 
fact  that  accidental  injuries  are  inevi- 
table, in  connection  with  the  impossi- 
bility of  foreseeing  when,  or  in  what 
particular  plant  or  industry,  they  will 
occur,  we  deem  that  the  state  acted  with- 
in its  power  in  declaring  that  no  employ- 
er should  conduct  such  an  industry 
without  making  stated  and  fairly  appor- 
tioned contributions  adequate  to  main- 
tain a  public  fund  for  indemnifying  in- 
jured employees  and  the  dependents  of 
those  killed,  irrespective  of  the  partic- 
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ular  plant  in  which  the  accident  might 
hap|>en  to  occur.  In  short,  it  cannot  be 
deemed  arbitrary  or  unreasonable  for  the 
state,  instead  of  imposing  upon  the  par- 
'  tioular  employer  entire  responsibility  for 
losses  occurring  in  his  own  plant  or 
work,  to  impose  the  burden  upon  the  in- 
dustry through  a  system  of  occupation 
taxes  limited  to  the  actual  losses  occur- 
ring in  the  respective  classes  of  occupa- 
tion. 

The  idea  of  special  excise  taxes  for 
regulation  and  revenue,  [245]  propor- 
tioned to  the  special  injury  attributable 
to  the  activities  taxed,  is  not  novel.  In 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  65  L.  ed.  112,  32  L.R.A.(N.S.)  1002, 
31  Sup.  Ct.  Rep.  180,  Ann.  Cas.  1912A, 
487,  this  court  sustained  an  Oklahoma 
statute  which  levied  upon  every  bank 
existing  under  the  laws  of  the  state  an 
assessment  of  a  percentage  of  the  bank's 
average  deposits,  for  the  purpose  of 
creating  a  guaranty  fund  to  make  good 
the  losses  of  depositors  in  insolvent 
banks.  There,  as  here,  the  collection  and 
distribution  of  the  fund  were  made  a 
matter  of  public  administration,  and  the 
fund  was  created  not  by  general  taxa- 
tion, but  by  a  special  imposition  in  the 
nature  of  an  occupation  tax  upon  all 
banks  existing  under  the  laws  of  the 
state.  In  Hendrick  v.  Maryland,  235 
U.  S.  010,  022,  59  L.  ed.  385,  390,  35  Sup. 
Ct.  Rep.  140,  and  Kane  v.  New  Jersey, 
242  U.  S.  100, 109,  ante,  222,  228,  37  Sup. 
Ct.  Rep.  30,  we  sustained  laws,  of  a  kind 
now  familiar,  imposing  license  fees  upon 
motor  vehicles,  graduated  according  to 
horse  power,  so  as  to  secure  compensa- 
tion for  the  use  of  improved  roadways 
from  a  class  of  users  for  whose  needs 
they  are  essential,  and  whose  operations 
over  them  are  peculiarly  injurious.  And 
see  Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes, 
142  U.  S.  380,  394,  395,  35  L.  ed.  1051, 
1054,  1055,  12  Sup.  Ct.  Rep.  255,  and 
cases  cited.  Many  of  the  states  have 
laws  protecting  the  sheep  industry  by 
imposing  a  tax  upon  dog^  in  order  to 
create  a  fund  for  the  remuneration  of 
sheep  owners  for  losses  suffered  by  the 
killing  of  their  sheep  by  dogs.  And  the 
tax  is  imposed  upon  all  dog  owners,  with- 
out regard  to  the  question  whether  their 
particular  dogs  are  responsible  for  the 
loss  of  sheep.  Statutes  of  this  character 
have  been  sustained  by  the  state  courts 
against  attacks  based  on  constitutional 
grounds.  Morey  v.  Brown,  42  N.  H. 
373,  375;  Tenney  v.  Lenz,  10  Wis.  500; 
Mitchell  V.  Williams,  27  Ind.  02;  Van 
Horn  V.  People,  40  Mich.  183,  185,  180, 

41  Am.  Rep.  159,  9  N.  W.  240;  Long- 
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year  v.  Buck,  83  Mich.  236,  240, 10  L.R.A. 
42,  47  N.  W.  234;  Cole  v.  Hall,  103*  111. 
30;  Hoist  V.  Roe,  39  Ohio  St.  340,  344, 
48  Am.  Rep.  459;  McGlone  v.  Womack, 
129  Ky.  274,  283,  et  seq.,  17  L.R.A.(N.S.) 
856,  111  S.  W.  688. 

[246]  We  are  unable  to  find  that  the 
act,  in  its  general  features,  is  in  con- 
flict with  the  14th  Amendment.  Nu- 
merous objections  are  urged,  founded  up- 
on matters  of  detail,  but  they  call  for  no 
particular  mention,  either  because  they 
are  plainly  devoid  of  merit,  are  covered 
by  what  we  have  said,  or  are  not  such 
as  may  be  raised  by  plaintiff  in  error. 

Perhaps  a  word  should  be  said  re- 
specting a  clause  in  §  4  which  reads  as 
follows:  "It  shall  be  unlawful  for  the 
employer  to  deduct  or  obtain  (sic)  any 
part  of  the  premium  required  by  this 
section  to  be  by  him  paid  irom  the  wages 
or  earnings  of  his  workmen  or  any  of 
them,  and  the  making  or  attempt  to  make 
any  such  deductions  shall  be  a  gross 
misdemeanor."  If  this  were  to  be  con- 
strued so  broadly  as  to  prohibit  employ- 
ers and  employees,  in  agreeing  upon 
wages  and  other  terms  of  employment, 
from  taking  into  consideration  the  fact 
that  the  employer  was  a  contributor  to 
the  state  fund,  and  the  resulting  effect 
of  the  act  upon  the  rights  of  the  parties, 
it  would  be  open  to  serious  question 
whether,  as  thus  construed,  it  did  not 
interfere  to  an  unconstitutional  extent 
with  their  freedom  of  contract.  So  far 
as  we  are  aware,  the  clause  has  not  been 
so  construed,  and  on  familiar  principles 
we  will  not  assume  in  advance  that  a 
construction  will  be  adopted  such  as  to 
bring  the  law  into  conflict  with  the  Fed- 
eral Constitution.  Bachtel  v.  Wilson,  204 
U.  S.  36,  40,  51  L.  ed.  357,  359,  27  Sup. 
Ct.  Rep.  243;  Plymouth  Coal  Co.  v.  Penn- 
sylvania, 232  U.  S.  531,  546,  58  L.  ed. 
713,  720,  34  Sup.  Ct.  Rep.  359. 

Judgment  affirmed. 

The  Chief  Justice,  Air.  Justice  Mc- 
Kenna,  Mr.  Justice  Van  Dcvanter,  and 
Mr.  Justice  McBeynolds  dissent. 


[247]  WERNER  HORN,  Appt., 

v. 

JOHN  J.  MITCHELL,  United  States  Mar- 
shal  for  the  District  of  Massacliusetts. 

(See  8.  0.  Reporter's  ed.  247-250.) 

Appeal  —  from  circuit  court  of  appeals 
—  Jurlsfllctlouiil  amount  —  linbcas 
corpus  case. 

1.  A  habeas  corpus  ease  cannot  involve 
700 


t]ie  jurisdictional  amount  necessary,  under 
the  Judicial  Code,  §  241,  to  sustain  an  ap- 
I^eal  to  the  Federal  Supreme  Court  from  a 
circuit  court  of  appeals. 
[For  otbor  casen,  see  Appeal  and  Error,  I.  f,  4, 
g,  In  Digest  Sup.  Ct.  190S.] 

Appeal  —  from  circuit  court  —  habeas 
corpus  case. 

2.  The  right  of  an  appeal  from  a  decree 

of  a  Federal  circuit  court  in  a  habeas  cor« 

pus  case  existed  after  the  passage  of  the 

act  of  March  3,  1891   (26  Stat,  at  L.  827, 

chap.  517,  Corap.  Stat  1913,  §  1(^6),  only 

in  the  cases  designated  in  §  5  of  that  act  as 

involving  constitutional,  jurisdictional,  and 

certain  other  specified  questions. 

[For  other  cases,  see  Appeal  and   Krror,  960, 
961.  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  from  circuit  court  of  appeals 

—  liabeas  corpus  case. 

3.  The  abolition  of  the  Federal  circuit 
courts  by  the  Judicial  Code,  §  289,  removed 
the  last  vestige  of  any  authority  for  an  ap- 
peal to  the  Federal  Supreme  Court  from 
the  circuit  courts  of  appeaU  in  habeas  cor- 
pus cases  which*  is  asserted  to  arise  out  of 
the  provisions  of  U.  S.  Rev.  Stat.  §§  763, 
764,  giving  appeals  in  habeas  corpus  case* 
from  district  to  circuit  courts,  and  thence 
to  the  Supreme  Court. 

[For  other  cases,  sec  Appeal  and  Krror,  760- 
809,  In  Digest  Sup.  Ct.  1908.] 

[No.  679.] 

Argued  January  11  and  12,  1917.     Decided 

March  6,  1017. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  First 
Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  District  of  Massachusetts,  refusing 
relief  by  way  of  habeas  corpus  to  a  per- 
son in  custody  under  an  indictment 
found  in  that  district.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below^  147  C.  C.  A.  13, 
232  Fed.  819. 

Mr.  Joseph  F.  O'Connell  argued  the 
cause,  and,  with  Messrs.  James  E.  O'Con- 
nell  and  Daniel  T.  O'Connell,  filed  a  brief 
for  appellant: 

The  court  has  jurisdiction  to  hear  and 
determine  this  appeal. 

Foster,  Fed.  Pr.  5th  ed.  §  467,  p.  1620. 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Gwin  v. 
United  States,  46  L.  ed.  U.  S.  741 ;  and 
B.  Altman  &  Co.  v.  United  States,  56 
L.  ed.  U.  S.  894. 

On  appellate  jurisdiction  of  Federal 
Supreme  Court  over  circuit  courts  of  ap- 
peals— see  notes  to  Barley  v.  General 
Fire  Extinguisher  Co.  53  L.  ed.  U.  S. 
005;  and  St.  Anthony's  Church  v.  Penn- 
sylvania R.  Co.  59  L.  cd.  U.  S.  1119. 
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Repeals  by  implication  are  not  fa- 
vored. This  means  that  it  is  the  dutv 
of  the  court  to  so  construe  the  acts,  if 
possible,  that  both  shall  be  operative. 
Wben  some  office  or  function  can,  by 
fair  construction,  be  assigned  to  both 
acts,  and  they  confer  difTerent  powers, 
to  be  exercised  for  different  purposes, 
both  must  stand,  though  they  were  de- 
signed to  operate  upon  the  same  general 
subject. 

1  Lewis's  Sutherland,  Stat.  Constr.  2d 
ed. 

The  weakest  form  of  repealer  is  that 
in  common  use  in  a  number  of  states. 
''All  acts  and  parts  of  acts  inconsistent 
with  the  provisions  of  this  act  are  here- 
by repealed."  The  use  of  such  a  re- 
pealer rests  largely  on  custom.  It  is 
doubtful  whether  such  statements  add 
anything  to  the  law  above  what  the 
courts  would  hold  to  be  the  standard  if 
no  repealing  clause  were  inserted. 

Jones,  Statute  Law  Making,  p.  150. 

This  court  has  clearly  indicated  that  it 
will  take  jurisdiction  on  appeal  from  the 
circuit  court  of  appeals  whenever  the 
cases  present  questions  for  its  considera- 
tion involving  the  construction  or  ap- 
plication of  the  Constitution  of  the  Unit- 
ed States. 

Norton  v.  Whiteside,  239  U.  S.  144, 
155,  60  L.  ed.  186.  190,  36  Sup.  Ct.  Rep. 
07;  St.  Anthony  Church  v.  Pennsylvania 
R.  Co.  237  U.  S.  575,  577,  59  L.  ed.  1119, 

1122,  35  Sup.  Ct.  Rep.  729;  Christianson 
V.  King  County,  239  U.  S.  356,  361,  60 
L.  ed.  327,  331,  36  Sup.  Ct.  Rep.  114;  R« 
Lennon,  150  U.  S.  393,  401,  37  L.  ed.  1120, 

1123,  14  Sup.  Ct.  Rep.  123. 

Assistant  Attorney  General  Warren 
argued  the  cause  and  filed  a  brief  for 
appellee : 

This  court  has  no  jurisdiction  in  ap- 
peals from  the  circuit  court  of  appeals 
in  habeas  corpus  proceedings. 

Healy  v.  Backus,  241  U.  S.  655,  60  L. 
ed.  1224,  36  Sup.  Ct.  Rep.  726;  Cross  v. 
Burke,  146  U.  S.  82,  88,  36  L.  ed.  896, 
898, 13  Sup.  Ct.  Rep.  22 ;  Fisher  v.  Baker, 
203  U.  S.  174,  181,  51  L.  ed.  142,  143,  27 
Sup.  Ct.  Rep.  135;  Lau  Ow  Bew  v.  Unit- 
ed States,  144  U.  S.  47,  58,  36  L.  ed. 
340,  344,  12  Sup.  Ct.  Rep.  517;  Whitney 
V.  Dick,  202  U.  S.  132,  135,  50  L.  ed. 
963,  964,  26  Sup.  Ct.  Rep.  584;  McClellan 
V.  Carland,  217  U.  S.  268,  278,  54  L.  ed. 
762,  765,  30  Sup.  Ct.  Rep.  501. 

Memorandum  opinion  by  Mr.  Justice 
Pitney,  by  direction  of  the  court: 

Appellant,  beiner  in  the  custody  of  the 
United  States  marshal  for  the  district  of 
•  1  L.  ed. 


Massachusetts,  under  an  [248]  indict- 
ment found  in  that  district  for  a  viola- 
tion of  the  Act  of  May  30,  1908,  chap. 
234,  35  Stat,  at  L.  654,  now  §§  232-235 
of  the  Criminal  Code  (chap.  321,  35  Stat, 
at  L.  1088,  1134,  Comp.  Stat.  1913,  §§ 
10,165,  10,402),  in  unlawfully  transport- 
ing explosives  from  New  York  through 
Massachusetts  to  Vanceboro,  Maine,  pe- 
titioned the  district  court  for  a  writ  of 
habeas  corpus  upon  the  ground  that  the 
order  of  commitment  was  in  violation  of 
his  rights  under  the  Constitution  and 
laws  of  the  United  States  and  existing 
treaties  between  the  United  States  and 
the  German  Empire  and  the  Kingdom  of 
Prussia,  for  that  (among  other  reasons) 
appellant  is  an  officer  of  the  army  of  the 
German  Empire;  that  a  state  of  war, 
recognized  by  the  President  of  the  Unit- 
ed States  in  an  official  proclamation,  ex- 
ists between  Great  Britain  and  Germany ; 
that  appellant  is  accused  of  destroying 
a  part  of  the  international  bridge  in  the 
township  of  McAdam,  Province  of  New 
Brunswick,  and  Dominion  of  Canada; 
that  the  charge  of  carrying  explosives 
illegally,  upon  which  he  is  held  in  cus- 
tody, is,  if  true,  inseparably  connected 
with  the  destruction  of  that  bridge;  and 
thnt  ''he  is  a  subject  and  citizen  of  the 
Empire  of  Germany  and  domiciled  there- 
in, and  is  being  held  in  custody  for  the 
aforesaid  act,  which  was  done  under  his 
right,  title,  authority,  privilege,  protec- 
tion, and  exemption  claimed  under  his 
commission  as  said  officer." 

After  a  hearing,  the  district  court  re- 
fused the  writ  of  habeas  corpus  and  dis- 
missed the  petition  (223  Fed.  549),  and 
an  appeal  to  the  circuit  court  of  appeals 
for  the  first  circuit  resulted  in  an  affirm- 
ance of  the  judgment  (147  C.  C.  A.  13, 
^32  Fed.  819).  An  appeal  from  the  judg- 
ment of  affirmance  to  this  court  was  then 
allowed. 

There  is  a  motion  to  dismiss  the  ap- 
peal, and  this  must  be  granted.  Assum- 
ing, as  we  do,  that  the  petition  for  ha- 
beas corpus  raised  questions  involving 
the  application  of  the  Constitution  of 
the  United  States  or  the  construction  of 
a  treaty  made  under  its  authority,  appel- 
lant might  [249]  have  taken  a  direct 
appeal  from  the  district  court  to  this 
court  under  §  238,  Judicial  Code  (Act  of 
March  3,  1911,  chap.  231,  36  Stat,  at  L. 
1087,  1157,  Comp.  Stat.  1913,  §§  968, 
1215),  Frank  v.  Mangum,  237  U.  S.  309, 
59  L.  ed.  069,  35  Sup.  Ct.  Rep.  582; 
Kelly  V.  Griffin,  241  U.  S.  6,  60  L.  ed. 
861,  36  Sup.  Ct.  Rep.  487;  Bingham  v. 
Bradley,  241  U.  S.  511,  60  L.  ed.  1136, 

36  Sup.  Ct.  Rep.  634.    Having  appealed 
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to  the  circuit  court  of  appeals,  he  can- 
not bring  his  case  here  except  under 
some  provision  of  law  allowing  an  ap- 
peal 6om  that  court  to  this.  Appeals 
of  this  character  are  regulated  by  §  241, 
Judicial  Code  (36  Stat,  at  L.  1157,  chap. 
231,  Comp.  Stat.  1913,  §  1218),  and  are 
confined  to  cases  ''where  the  matter  in 
controversy  shall  exceed  one  thousand 
dollars,  besides  costs.''  It  long  has  been 
settled  that  the  jurisdiction  conferred  by 
Congress  upon  any  court  of  the  United 
States  in  a  case  where  the  matter  in  con- 
troversy exceeds  a  certain  sum  of  money 
does  not  include  cases  where  the  rights 
of  the  parties  are  incapable  of  being 
valued  in  money,  and  therefore  excludes 
habeas  corpus  cases.  Kurtz  v.  Moffitt, 
116  U.  S.  487,  498,  29  L.  ed.  458,  460, 
6  Sup.  Ct.  Rep.  148;  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47,  58,  36  L.  ed. 
340,  344,  12  Sup.  Ct.  Rep.  517;  Cross  v. 
Burke,  146  U.  S.  82,  88,  36  L.  ed.  896, 
898,  13  Sup.  Ct.  Rep.  22;  Whitney  v. 
Dick,  202  U.  S.  132,  135,  50  L.  ed.  963, 
964,  26  Sup.  Ct.  Rep.  584;  Healy  v. 
Backus,  241  U.  S.  655,  60  L.  ed.  1224,  36 
Sup.  Ct.  Rep.  726. 

Appellant  seeks  to  sustain  his  appeal 
under  §§  763  and  764  of  the  Revised 
Statutes.^  They  gave  a  right  of  [250] 
appeal  from  the  district  court  to 'the 
circuit  court  in  two  classes  of  habeas 
corpus  cases,  and  an  appeal  from  the 
circuit  court  to  this  court  in  cases  of  a 
class  that  includes  the  present  case.  Sec- 
tion 764  was  amended  by  act  of  March 

1  Sec.  768.  From  the  final  decision  of  any 
court,  justice,  or  judge  inferior  to  the  cir- 
cuit court,  upon  an  application  for  a  writ 
of  habeas  corpus  or  upon  such  writ  when 
issued,  an  appeal  may  be  taken  to  the  cir- 
cuit court  lor  the  district  in  which  the 
cause  is  heard: 

1.  In  the  case  of  any  person  alleged  to 
be  restrained  of  his  liberty  in  violation  of 
the  Constitution,  or  of  any  law  or  treaty 
of  the  United  States. 

2.  In  the  case  of  any  prisoner  who,  be- 
ing a  subject  or  citizen  of  a  foreign  state, 
and  domiciled  therein,  is  conmiitted  or  con- 
fined, or  in  custody  by  or  under  the  author- 
ity or  law  of  the  United  States,  or  of  any 
state,  or  process  founded  thereon,  for  or  on 
account  of  any  act  done  or  omitted  under 
any  alleged  right,  title,  authority,  privi- 
lege, protection,  or  exemption,  set  up  or 
claimed  under  the  commission,  order,  or 
sanction  of  any  foreign  state  or  sovereign- 
ty the  validity  and  effect  whereof  depend 
upon  the  law  of  nations,  or  under  ccrfor 
thereof. 

Sec.  764.  From  the  final  decision  of  such 
circuit  court  an  appeal  may  be  taken  to 
the  Supreme  Court  in  the  cases  described 
in  the  last  clause  of  the  preceding  section. 
702 


3,  1885,  chap.  353,  23  Stat,  at  L.  437,  by 
extending  the  right  of  appeal  from  the 
circuit  courts  to  this  court  so  as  to  in- 
clude the  remaining  cases  described  in 
the  preceding  section.  But  by  §  4  of 
the  Act  of  March  3,  1891,  establishing 
circuit  courts  of  appeals  (26  Stat,  at  L. 
827,  chap.  517,  Comp.  Stat.  1913,  §  1646), 
all  appellate  jurisdiction  was  taken  from 
the  circuit  courts,  and  by  §§  5  and  6  it 
was  distributed  between  this  court  and 
the  circuit  courts  of  appeals.  By  §  14^ 
all  acts  and  parts  of  acts  relating  to  ap- 
peals or  writs  of  error,  inconsistent  with 
the  provisions  for  review  in  §§  5  and  6, 
were  repealed.  Section  5  preserved  a 
direct  appeal  ftom  the  district  court  to 
this  court  in  cases  involving  the  con- 
struction or  application  of  the  Consti- 
tution of  the  United  States,  or  the  valid- 
ity or  construction  of  any  treaty  made 
under  its  authority.  In  Cross  v.  Burke, 
146  U.  S.  82,  88,  36  L.  ed.  896,  898,  13 
Sup.  Ct.  Rep.  22,  it  was  pointed  out  that 
the  effect  of  this  was  that  appeals  from 
the  decrees  of  the  circuit  court  on  ha- 
beas corpus  could  no  longer  be  taken  to 
this  court  except  in  cases  of  the  class 
mentioned  in  the  5th  section  of  that  act. 
And  it  was  so  held  in  Re  Lennon,  150 
U.  S.  393,  399,  37  L.  ed.  1120,  1122,  14 
Sup.  Ct.  Rep.  123. 

Even  were  it  otherwise,  an  appeal  from 
the  circuit  court  to  this  court  was  not 
the  same  as  an  appeal  from  the  circuit 
court  of  appeals  to  this  court.  And  the 
abolishment  of  the  circuit  courts  by  § 
289,  Judicial  Code  [36  Stat,  at  L.  1167, 
chap.  231,  Comp.  Stat.  1913,  §  1266], 
removed  the  last  vestige  of  authority  for 
an  appeal  to  this  court  under  §  764,  Rev. 
Stat. 

Appeal  dismissed. 


[2511  STATE  OF  WASHINGTON  EX 
REL.  GRAYS  HARBOR  LOGGING  COM: 
PANY  and  W.  E.  Boeing,  Plffs.  in  Err., 

V. 

SUPERIOR  COURT  OF  WASHINGTON 
FOR  CHEHALIS  COUNTY,  Mason  Irwin. 
Judge  Thereof,  and  Coats- Fordney  Log- 
ging Company.* 

(See  S.  G.  Reporter's  ed.  251-267.) 

Error  to  state  court  —  finality  of  deci- 
sion below. 

A  judgment  of  the  highest  state  court 

•  Reported  by  the  Official  R^orter  under 
the  title  of  "Grays  Harbor  Logging  Com- 
pany et  al.  V.  Coats-Fordney  Logging  Com- 
pany." 

S4S  V.  S. 


l«ld.    WASHINGTON  EX  REL.  GRAYS  H.  L.  CO.  v.  SUPERIOR  COURT. 


iiiBniiing  on  certioniri  a  judgment  entered 
below  to  the  effect  that  the  petitioner  was 
entitled  under  Wash.  Const,  art.  1,  §  16,  and 
Wash.  Laws  1913,  chap.  133,  to  condemn 
and  appropriate  certain  land  for  a  private 
way  of  necessity,  and  remanding  the  cause 
for  further  proceedings,  i.  e.,  the  determina- 
tion and  assessment  of  damages  and  compen- 
sation, is  not  final  for  the  purpose  of  review 
in  the  Federal  Supreme  Court,  since  the 
judgment  must  be  construed  as  being  sub- 
ject to  the  condition  of  the  state  Constitu- 
tion that  proper  eompensation  be  first  as- 
certained and  paid. 

[For  other  cases,  see  Appeal  and  Error,  I.  d.  In 
Digest  Sup.  Ci  1908.] 

[No.  132.] 

Argued  January  23,  1917.    Decided  March 

6,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washing^]!  to  review  a  judg- 
ment which  affirmed  on  certiorari  a  judg- 
ment of  the  Superior  Court  for  ChehaUs 
County,  in  that  state,  to  the  e£feot  that 
the  petitioner  was  entitled  to  condemn 
and  appropriate  certain  land  for  a  pri- 
vate way  of  necessity,  and  remanded  the 
cause  for  further  proceedings  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  82  Wash.  503, 144 
Pac.  722. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Abel  argued  the  cause,  and, 
with  Mr.  A.  M.  Abel,  filed  a  brief  for 
plaintiffs  in  error: 

The  finality  of  the  judgment  in  ques- 
tion is  well  settled  by  the  state  practice. 
An  appeal  will  not  lie  from  such  a  judg- 
ment, not  because  the  judgment  is  not 
final  (as  suggested  by  defendant  in  er- 
ror), but  because  the  general  appeal 
statute  is  not  applicable  to  eminent  do- 
main proceedings. 

Western  American  Co.  v.  St.  Ann  Co. 
22  Wash.  158,  60  Pac.  158. 

But  because  an  appeal  will  not  lie,  the 
state  supreme  court  has  held  that  a  writ 
of  certiorari,  or  review,  will  issue  to 
bring  before  that  court  for  determina- 
tion the  questions  of  use  and  necessity. 

Seattle  &  M.  R.  Co.  v.  Bellingham  Bay 
ft  E.  R.  Co.  29  Wash.  491,  92  Am.  St. 
Rep.  907,  69  Pac.  1107. 

By  repeated  decisions  the  supreme 
court  of  Washington  has  held  that  after 
the  order  or  judgment  of  necessity  has 

Kote. — As  to  what  judgments  of  state 
eourts  are  final  for  the  purpose  of  re- 
view in  the  Federal  Supreme  Court — see 
notes  to  Apex  Transp.  Co.  v.  Garbade, 
62  L.R.A.  513;  and  Schlosser  v.  Hemp- 
hill, 49  L.  ed.  U.  S.  lOOL 
•  1  li.  ed. 


been  rendered  and  a  trial  had  to  deter- 
mine the  amount  of  damages,  the  only 
question  that  can  be  raised  is  as  to  the 
propriety  and  justness  of  the  amount  of 
damages.  This  is  the  only  question  that 
can  he  raised  or  will  be  considered  by 
the  court. 

State  ex  rel.  Pagett  v.  Superior  Ct.  46 
Wash.  35,  89  Pac.  178;  Western  Ameri- 
can Co.  V.  St  Ann  Co.  22  Wash.  160, 
60  Pac.  158;  Fruitland  Irrig.  Co.  v. 
Smith,  54  Wash.  185,  102  Pac.  1031; 
Calispel  Diking  Dist.  v.  McL«ish,  63 
Wash.  331,  115  Pae.  508;  Seattle,  P.  A. 
ft  L.  C.  R.  Co.  V.  Land,  81  Wash.  209, 
142  Pac.  680;  State  ex  rel.  Davis  v. 
Superior  Ct.  82  Wash.  31,  143  Pac  168. 

It  is  clear  that,  under  the  state  prac- 
tice, the  order  or  judgment  of  necessity 
and  use  is  final  and  conclusive  of  all  the 
questions  involved  in  that  branch  of  the 
case. 

Chicago,  M.  ft  P.  S.  R.  Co.  v.  Slosser, 
82  Wash.  467,  144  Pac.  706;  2  R.  C.  L. 
§  22;  Freeman,  Judgm.  4th  ed.  §  24; 
Teaff  V.  Hewitt,  1  Ohio  St.  520,  59  Am. 
Dec.  634;  Williams  v.  Field,  60  Am.  Dec. 
427,  and  note  2  Wis.  421;  2  Words  ft 
Phrases,  2d  series  541;  Sharon  v.  Shar- 
on, 67  Cal.  185,  7  Pac.  463,  635,  8  Pac. 
709;  State  ex  rel.  Heinze  v.  Second  Judi- 
cial District  Ct.  28  Mont.  227,  72  Pae. 
616;  3  Words  ft  Phrases,  2782;  Wheel- 
ing ft  B.  Bridge  Co.  v.  Wheeling  Bridge 
Co.  138  U.  S.  287,  34  L.  ed.  967, 11  Sup. 
Ct.  Rep.  301;  State  ex  rel.  Chicago  ft 
N.  W.  R.  Co.  V.  Oshkosh,  A.  ft  B.  W.  R. 
Co.  100  Wis.  538,  77  N.  W.  193,  5  Am 
Neg.  Rep.  504;  Philadelphia,  M.  ft  S. 
Street  R.  Co's  Petition,  203  Pa.  354,  53 
Atl.  191. 

This  court  has  in  effect  considered  such 
a  judgment  to  be  final  and  reviewable 
by  writ  of  error  issued  out  of  this  court 
in  Mt.  Vernon  Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co.  240 
XT.  S.  30,  60  L.  ed.  507,  36  Sup.  Ct.  Rep. 
234 ;  Detroit  ft  M.  R.  Co.  v.  Michigan  R. 
Commission,  240  U.  S.  564,  60  L.  ed.  802, 
36  Sup.  Ct.  Rep.  424. 

Mr.  William  M.  Smith  argued  the 
cause,  and,  with  Messrs.  Alexander  Brit- 
ton  and  Evans  Brown,  filed  a  brief  for 
defendant  in  error. 

Messrs.  Alexander  Britton,  Evans 
Browne,  and  F.  W.  Clements  filed  a  sepa- 
rate brief  for  defendant  in  error: 

The  writ  of  error  herein  is  not  based 
upon  any  final  judgment. 

Luxton  V.  North  River  Bridge  Co.  147 
U.  S.  337,  37  L.  ed.  194, 13  Sup.  Ct.  Rep. 
356;  Southern  R.  Co.  v.  Postal  Telef?. 
Cable  Co.  179  U.  S.  641,  45  L.  ed.  355, 
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21  Sap.  Ct.  Rep.  249;  Wheeling  &  B. 
Bridge  Co.  v.  Wheeling  Bridge  Co.  138 
U.  S.  287,  34  L.  ed.  967, 11  Sup.  Ct.  Rep. 
301. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

The  Coats-Fordney  Logging  Company, 
defendant  in  error,  instituted  a  proceed- 
ing by  petition  in  the  superior  court  of 
the  state  of  Washington  for  Chehalis 
county  against  Grays  BLarbor  Logging 
Company  and  W.  E.  Boeing,  wherein  it 
sought  to  condemn  and  take  certain  of 
their  lands  situate  in  that  county  for  the 
purpose  of  constructing  and  maintaining 
a  logging  railroad  as  a  private  way  of 
necessity  in  order  to  bring  its  lumber  to 
market.  The  proceeding  was  based  up' 
on  the  following  provisions  of  the  cou' 
Btitntion  and  statutes  of  the  state: 

Section  16  of  art  1  of  the  Constitu- 
tion declares:  'Trivate  property  shall 
not  be  taken  for  private  use,  except  for 
private  ways  of  necessity,  and  for  drains, 
flumes,  or  ditches  on  or  across  the  lands 
of  others  agricultural,  domestic,  or  sani- 
tary purposes.  No  private  property 
shidl  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation 
having  been  first  made,  or  paid  into  court 
for  the  owner,  and  no  right-of-way  shall 
be  appropriated  to  the  use  of  any  cor- 
poration other  than  municipal  until  fuU 
compensation  therefor  be  first  made  in 
money,  or  ascertained  and  paid  into 
court  for  the  owner,  irrespective  of  any 
benefit  from  any  improvement  proposed 
by  such  corporation,  which  compensation 
shall  be  ascertained  by  a  jury,  unless  a 
jury  be  waived,  ..."  Under  this 
constitutional  provision  the  legislature 
passed  an  act  (Sess.  Laws  1913,  chnp. 
133,  p.  412;  Rem.  &  Bal.  Code,  §§  58o7-l 
et  seq.)  which  provides  that  lands  for 
the  construction  and  maintenance  of  a 
private  way  of  necessity  may  be  acquired 
by  condemnation,  including  within  the 
term  ''private  way  of  necessity"  a  right 
of  way  over  or  [258]  through  the  land 
of  another  for  means  of  ingress  or  egress 
and  the  construction  and  maintenance  of 
roads,  logging  roads,  tramways,  etc.,  up- 
on which  timber,  stone,  minerals,  or 
other  valuable  materials  and  products 
may  be  transported  and  carried.  The 
procedure  is  to  be  the  same  as  provided 
for  condemnation  of  private  property  by 
railroad  companies.  This  refers  us  to 
Rem.  &  Bal.  Code,  §§  921-931  (5637-- 
5645),  whereby  it  is  provided,  in  sub- 
stance (§  921),  that  any  corporation  au- 
thorized by  law  to  appropriate  land  for 
a  right  of  way  may  present  to  the  su- 
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perior  court  of  the  county  in  which  the 
land  is  situate  a  petition  describing  the 
property  sought  to  be  appropriated,  set- 
ting forth  the  names  of  the  owners  and 
parties  interested,  and  the  object  for 
which  the  land  is  sought  to  be  appropri- 
ated, and  praying  that  a  jury  be  im- 
paneled to  ascertain  and  determine  the 
compensation  to  be  made  in  money;  a 
notice  (§  922)  of  the  petition  stating  the 
time  and  place  where  it  will  be  presented 
to  the  court  is  to  be  served  upon  each 
person  named  therein  as  owner  or  other- 
wise interested;  (§  925)  at  the  hearing, 
if  the  court  be  satisfied  by  competent 
proof  that  the  contemplated  use  for 
which  the  land  is  sought  to  be  appropri- 
ated is  really  a  public  use,  or  is  for  a 
private  use  for  a  private  way  of  neces- 
sity, and  that  the  public  interest  re- 
quires the  prosecution  of  such  enterprise, 
and  that  the  land  sought  to  be  appropri- 
ated is  necessary  for  the  purpose,  the 
court  may  make  an  order  directing  the 
sheriff  to  summon  a  jury;  at  the  trial 
(§  926)  the  jury  shall  ascertain,  deter- 
mine, and  award  the  amount  of  damages 
to  be  paid  to  the  owners  and  other  per- 
sons interested,  and  upon  the  verdict 
judgment  shall  be  entered  for  the  amount 
thus  awarded;  (§  927)  at  the  time  of 
rendering  judgment  for  damages,  if  the 
damages  awarded  be  then  paid,  or,  if  not, 
then  upon  their  payment,  the  court  shall 
also  enter  a  judgment  or  decree  of  ap- 
propriation, thereby  vesting  the  legal 
title  to  the  land  in  the  corporation  seek- 
ing to  appropriate  it;  [254]  (§  929) 
upon  the  entry  of  judgment  upon  the 
verdict  of  a  jury  and  award  of  damages 
the  petitioner  may  make  payment  of  the 
damages  and  costs  of  the  proceeding  to 
the  parties  entitled  to  the  same  by  de- 
positing the  same  with  the  clerk  of  the 
superior  court,  to  be  paid  out  under  the 
direction  of  the  court,  and  upon  making 
such  payment  the  petitioner  shall  be  re- 
leased from  further  liability,  unless  upon 
appeal  the  owner  or  other  party  inter- 
ested shall  recover  a  greater  amount;  (§ 
931)  "Either  party  may  appeal  from 
the  judgment  for  damages  entered  in  the 
superior  court  to  the  supreme  court  of 
the  state  within  thirty  days  after  the 
entry  of  judgment  as  aforesaid,  and  such 
appeal  shall  bring  before  the  supreme 
court  the  propriety  and  justness  of  the 
amount  of  damages  in  respect  to  the  par- 
ties to  the  appeid.^ 

Plaintiffs  in  error  opposed  the  peti- 
tion for  condemnation  upon  the  ground, 
among  others,  that  the  Act  of  1913  was 
contrary  to  the  Constitution  of  the  Unit- 
ed States,  and  that  petitioner  sought  to 
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take  their  property  for  a  private  use, 
and  therefore  without  due  process  of  law, 
in  violation  of  that  Constitution.  After 
hearing  testimony  upon  the  question  of 
necessity,  the  superior  court  entered  an 
order  of  condemnation,  and  by  the  same 
order  set  the  cause  down  for  trial  be- 
fore a  jury  for  the  purpose  of  deter- 
mining and  assessing  the  damages  and 
compensation.  At  this  point,  and  before 
the  cause  could  be  brought  to  trial  before 
a  jury,  plaintiffs  in  error  applied  for 
and  obtained  from  the  supreme  court  of 
the  state  a  writ  of  certiorari  for  the  pur- 
pose of  reviewing  the  question  of  the  con- 
stitutionality of  the  act  and  the  right  of 
petitioner  to  condemn  their  property  for 
its  right  of  way.  The  supreme  court  sus- 
tained the  proceedings  (82  Wash.  503, 
144  Pac.  722),  and  entered  a  judgment 
afi&rming  the  judgment  of  the  superior 
court,  and  remitting  the  cause  to  that 
court  for  further  proceedings.  A  writ  of 
error  was  then  sued  out  from  this  court 
under  §  237,  Judicial  Code  [36  Stat,  at 
L.  1156,  chap.  231,  Comp.  Stat.  1913,  § 
1214]. 

[255]  Defendant  in  error  moves  to 
dismiss  the  writ  of  error  on  the  ground 
that  the  judgment  of  the  state  court  is 
not  final.  To  this  plaintiffs  in  error  re- 
spond by  saying  that,  under  the  state 
practice,  the  judgment  of  the  superior 
court  establishing  the  right  of  petitioner 
to  acquire  the  property  or  right  of  way 
sought  is  final ;  that  while  an  appeal  will 
not  lie  from  such  a  judgment  to  the  su- 
preme court,  this  is  because  the  statu- 
tory provision  for  an  appeal  in  condem- 
nation cases  is  limited  to  the  question  of 
the  amount  of  damages,  and  a  general 
statute  providing  for  appeals  has  been 
held  not  applicable  to  eminent  domain 
proceedings  (Western  American  Co.  v. 
St.  Ann  Co.  22  Wash.  158,  60  Pac.  158), 
that  because  an  appeal  will  not  lie,  the 
supreme  court  has  held  that  a  writ  of 
certiorari  or  review  will  issue  to  bring 
before  that  court  for  determination  the 
questions  of  use  and  necessity  (Seattle 
&  M.  R.  Co.  V.  Bellingham  Bay  &  £.  R. 
Co.  29  Wash.  491,  92  Am.  St.  Rep.  907, 
69  Pac.  1107) ;  and  that  by  repeated  de- 
cisions of  that  court  it  has  been  settled 
that  after  an  order  adjudging  necessity 
has  been  made  and  a  trial  had  to  deter- 
mine the  amount  of  damages,  an  appeal 
taken  therefrom  raises  no  question  as  to 
the  right  to  condemn,  but  is  confined  to 
the  propriety  and  justness  of  the  amount 
of  damages  (Fruitland  Irrig.  Co.  v. 
Smith,  54  Wash.  185,  102  Pac.  1031; 
Calispel   Diking   Dist.   v.    McLeish,    63 

W^h.  331,  115  Pac,  508:  Seattle,  P.  A. 
61  li.  ed. 


ft  L;  C.  R.  Co.  y.  Land,  81  Wash.  206, 
209,  142  Pac  680;  State  ex  rel.  Davis  v. 
Superior  Ct.  82  Wash.  31,  34,  143  Pac. 
168).  In  this  state  of  the  local  practice 
it  is  argued  that  the  judgment  that  has 
been  entered  should  be  regarded  as  final- 
ly disposing  of  a  distinct  and  definite 
branch  of  the  case,  and  therefore  sub- 
ject to  our  review  as  a  final  judgment; 
leaving  the  ascertainment  of  the  compen- 
sation and  damages  to  be  dealt  with  as  a 
separate  branch  of  the  case.  Wheeling 
ft  B.  Bridge  Co.  v.  Wheeling  Bridge  Ck>. 
138  U.  S.  287,  290,  34  L.  ed.  967,  968, 
11  Sup.  Ct.  Rep.  301,  is  cited  in  support 
of  this  contention,  and  certainly  seems 
to  lend  color  to  it.  But,  notwithstanding 
[256]  the  decision  in  that  case,  we  can- 
not regard  a  condemnation  proceeding 
taken  under  the  authority  of  the  Con- 
stitution of  Washington  and  the  Act  of 
1913  as  severable  into  two  distinct 
branches.  The  Constitution  forbids  that 
the  property  be  taken  without  compensa- 
tion first  made  or  ascertained  and  paid 
into  court  for  the  owner,  and,  of  course, 
in  case  of  controversy,  compensation  can- 
not be  made  to  the  owner  until  the 
amount  of  it  has  been  ascertained.  It 
follows  that  the  judgment  entered  by  the 
superior  court  to  the  effect  that  peti- 
tioner was  entitled  to  condemn  and  ap' 
propriate  the  land  in  question  for  its 
right  of  way  must  be  construed  as  be- 
ing subject  to  a  condition  that  the  proper 
compensation  be  first  ascertained  and 
paid. 

As  we  read  the  decisions  of  the  su- 
preme court  of  the  state,  such  judgments 
are  not  interpreted  in  any  other  sense; 
they  are  not  described  as  final,  nor  as  in- 
dependent judgments.  In  two  cases  the 
term  "order"  and  even  "preliminary  or- 
der" has  been  employed  with  respect  to 
such  judgments  (State  ex  rel.  Pagett  v. 
Superior  Ct.  46  Wash.  35,  36,  89  Pac. 
178;  Seattle,  P.  A.  ft  L.  C.  R.  Co.  v. 
Land,  81  Wash.  206,  209,  142  Pac.  680), 
and  they  are  held  reviewable  by  cer- 
tiorari, and  not  by  appeal,  not  because 
they  are  final,  or  are  independent  of  the 
subsequent  proceedings  ascertaining  the 
damages,  but  because  in  Washington  pro- 
ceedings by  appeal  are  statutory,  and  no 
statute  has  been  enacted  giving  an  ap- 
peal from  the  order  or  judgment  deter- 
mining the  questions  of  use  and  neces- 
sity; by  reason  of  which,  the  writ  of 
certiorari  is  employed  as  a  means  of  ex- 
ercising the  constitutional  power  of  re- 
view. 

The  judgment,  therefore,  seems  to  us 

to  be  interlocutory,  and  the  case  to  be 

within  the  authority  of  L^xt^on  v.  North 
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RiTcr  Bridge  Co.  147  U.  S.  337,  341,  37 
L.  ed.  194,  195,  13  Sap.  Ct.  Rep.  35G; 
Southern  R.  Co.  t.  Postal  Teleg.  Cable 
Co.  179  U.  S.  641,  643,  45  L.  ed.  355,  356, 
21  Sup.  Ct  Rep.  249,  aad  United  States 
V.  Beatty,  232  U.  S.  463,  4C6,  68  L.  ed. 
6B6,  687,  34  Sup.  Ct.  Rep.  392. 

When  the  litigation  in  the  state  coutIb 
il  brought  to  a  [257]  conclusion,  the 
case  may  be  brought  here  upon  the  Fed- 
eral questions  already  raised  as  well  as 
any  that  may  be  raised  hereafter;  for 
although  the  state  courts,  in  the  proceed- 
ings still  to  be  taken,  presumably  will 
feel  themselves  bonnd  by  the  decision 
heretofore  made  by  the  supreme  court 
(82  Wash.  503),  as  laying  down  the  law 
of  the  ease,  this  court  will  not  be  thus 
bound  (United  States  t.  Denver  A  R.  G. 
R.  Co.  191  0.  S.  84,  93,  48  L.  ed.  106, 109, 
24  Snp.  Ct.  Rep.  33;  Messenger  v.  Ander- 
son, 225  U.  S.  436,  444,  66  L.  ed.  1162, 
1166,  32  Sup.  Ct.  Itvp.  739;  Coe  t. 
Armour  Fertilizer  Worka,  237  U.  S.  413, 
418,  69  U  ed.  1027, 1029,  36  Snp.  Ct.  Bep. 
626). 

The  jndeinent  brought  up  by  the  pree- 
eat  writ  of  error  not  being  a  final  judg- 
ment, within  the  meaoing  of  §  237,  Judi- 
eial  Code,  the  writ  mnst  be  diamisaed. 


specified  mm  per  annum  for  the  use  of  eaoh 

Ib'or  otb^r  ciws,   i«e  Street  DallwoTB,   1.,  ■■ 

DiKPBt  Sup.  Ct.  IDOS.] 
Street  ruilwuys  — useof  hlglivvor  bridge 
^  Bliarliig-  cost  of  rebulldUiK- 

2.  To  n-quire  a  ttreet  railway  company 
occupying  certain  liighway  bridges,  under 
a  revocHlile  grant  from  tlic  county  authori- 
ties, to  pay  one  tliird  of  the  actual  cott  of 
removing  the  old  bridges  and  erecting  new 
ones  belore  such  company  aliould  be  per- 
mitted to  use  the  new  structures,  was  with- 
in the  power  of  tlioM  authorities,  under  Ui4 
Law*  1D14,  p.  487,  providing  that  all  ex- 
isting permits  and  franchises  to  operate 
over  any  ol  said  bridges  are  revoked  and 
repealed  "so  far  as  the  same  applies  to  any 
future  bridge*  hereafter  conetrucled  under 
this  or  any  other  law,"  unless  the  street 
railway  company  will  conform  to  the  rea- 
sonable terms  and  conditions  prescribed  by 
the  county  authorities,  giving  the  latter 
azclusiva  right  and  jurisdiction  to  grant 
franchises  to  operate  over  new  bridges,  and 
to  prescribe  terms  for  such  grauta,  and  em- 
powering Uiem  to  require,  as  a  condition 
{recedent,  that  any  grantee  shall  pay  to 
he  county  "one  third  of  the  actual  eost  of 
the  building  of  said  bridge*  .  .  .  but 
any  corporation  now  having  a  franchise 
shall  have  the  right  to  use  any  new  bridge 
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nX)¥D  COUNTY.  QEOROIA,  at  aL 

(See  S.  C.  Reporter's  ed.  267-2M.) 

Street  railways  ^  right  to  use  bigbwar 
bridge  —  mnniclpal  consent  ^  com* 
pensatlon  —  compramlae  agreement. 
1.  Any  legal  right  of  a  street  railway 
company  to  use  highway  bridges  without 
the  county's  consent  and  without  making 
compensation  was  destroyed  by  the  execu- 
tion of  a  formal  contract  between  the  coun- 
ty commiMioners  and  the  street  railway 
company  in  order  to  settle  the  controversy 
between  them  as  to  their  respective  righte 
in  the  matter,  whereijy  the  county  granted, 
aubjeet  at  all  times  to  revocation,  t£e  right 
to  use  the  bridges  in  consideration  of  the 
street  railway  company's  promise  to  pay  a 

Note. — On  privilege  of  using  streets  as 
a  contract  within  the  constitutional  pro- 
vision against  impairing  obligation  of 
contracts — see  note  to  Clarksburg  Elec- 
tric Light  Co.  v.  Clarksburg,  60  L.R.A. 
142. 

On  liability  of  street  railway  for  pav- 
ing assessment — see  note  to  Shreveport 
V.  Prescolt,  46  L.R.A.  193. 


Argued  January  26,  1917.    Decided  Harek 
D,  191T. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  Georgia  to  review  a  decree 
which  dismissed  the  bill  in  a  suit  by  a 
street  railway  company  to  enjoin  county 
authorities  from  requirmg  it  to  share  th« 
cost  of  removing  old  bridges  and  erecting 
new  ones.     Affirmed. 

See  same  case  below,  228  Fed.  776. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  0.  Doolan  ai^ed  the  cauM^ 
and,  with  Messrs.  Linton  A.  Dean,  J.  Eld. 
Dean,  Edmund  F.  Trabue,  and  AttlUn 
Cox,  Jr.,  filed  a  brief  for  appellant: 

The  franchises  in  question  were  trans- 
ferable. Owensboro  v,  Cumberland 
Teleph.  &  Teleg.  Co.  230  U.  S.  66,  67  L. 
ed.  1389,  33  Sup.  Ct.  Rep.  988. 

No  question  can  be  made  as  to  tin 
power  of  the  legislature  to  grant  Uw 
franchise  in  question. 

Brown  v.  Atlanta  Electric  R.  &  Powor 
Co.  113  Ga.  462,  39  S.  E.  71. 

The  franchise  to  cross  these  bridges 
was  given  by  the  original  charter. 
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Floyd  Connty  ▼.  Rome  Street  R.  Co. 
77  Ga.  620,  3  S.  E.  3. 

A  legislative  grant  binds  eonnty  au- 
thorities. 

Milwaukee  Electric  R.  &  Light  Co.  ▼. 
Railroad  Commission,  238  U.  S.  174,  59 
L.  ed.  1264,  P.U.RJ915D,  591,  35  Sup. 
Ct  Rep.  820;  Floyd  County  v.  Rome 
Street  R.  Co.  77  Qa.  614,  3  S.  E.  3. 

There  was  no  waiver  of  the  franchise 
by  the  compromise  agreement. 

City  Electric  R.  Co.  v.  Floyd  County, 
115  da.  655,  42  S.  E.  45;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  215  U.  S.  417, 
54  L.  ed.  259,  30  Sup.  Ct  Rep.  118; 
Blair  ▼.  Chicago,  201  U.  S.  400,  403,  50 
L.  ed.  801,  26  Sup.  Ct.  Rep.  427. 

The  franchise  acquired  by  the  railway 
company  is  not  subject  to  any  condition 
of  revocation  or  amendment  without  the 
consent  of  the  owner,  and  is  unlimited  in 
its  duration.  It  constitutes  a  vested 
right  or  contract,  protected  by  the  con- 
tract clause  of  the  Federal  Constitution 
from  impairment  by  any  power  of  the 
state. 

Russell  V.  Sebastian,  233  U.  S.  195- 
210,  58  L.  ed.  912-923,  L.R.A.— ,  — ,  34 
Sup.  Ct.  Rep.  517,  Ann.  Cas.  1914C,  1282; 
New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  ft  H.  P.  &  Mfg.  Co.  115  U.  S.  650, 
29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252;  New 
Orleans  Waterworks  Co.  v.  Rivers,  115 
U.  S.  67^  29  L.  ed.  525,  6  Sup.  Ct  Rep. 
273;  Louisville  €his  Co.  v.  Citizens'  Gas- 
light Co.  115  U.  S.  683,  29  L.  ed.  510,  6 
Sup.  Ct.  Rep.  265;  Carondelet  Canal  ft 
Nav.  Co.  V.  Louisiana,  233  U.  S.  362,  58 
L.  ed.  1001,  34  Sup.  Ct.  Rep.  627;  Yicks- 
burg  V.  Vicksburg  Waterworks  Co.  206 
U.  S.  496-516,  51  L.  ed.  1155-1163,  27 
Sup.  Ct.  Rep.  762;  Blair  v.  Chicago,  201 
U.  S.  470^  50  L.  ed.  830,  26  Sup.  Ct.  Rep. 
^;  Louisville  v.  Cumberland  Teleph.  ft 
Teleg.  Co.  224  U.  S.  649-664,  56  L.  ed. 
934-940,  32  Sup.  Ct.  Rep.  572;  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  184  U.  S. 
368-399,  46  L.  ed.  592-612,  22  Sup.  Ct. 
Rep.  410;  City  R.  Co.  v.  Citizens'  Street 
R.  Co.  166  U.  S.  557-571,  41  L.  ed.  1114- 
1119,  17  Sup.  Ct.  Rep.  663;  Boise  Arte- 
sian Hot  ft  Cold  Water  Co.  v.  Boise  City, 
230  U.  S.  84-98,  57  L.  ed.  1400-1409,  33 
Sup.  Ct.  Rep.  997;  Minneapolis  v.  Min- 
neapolis Street  R.  Co.  215  U.  S.  417- 
437,  54  L.  ed.  259-271,  30  Sup.  Ct.  Rep. 
118;  Des  Moines  City  R.  Co.  v.  Des 
Moines,  151  Fed.  854. 

There  are  numerous  cases  where  the 
state  or  local  authorities  have  vainly 
attempted  to  repeal  franchises  under 
pretense  of  exercising  the  police  power. 

Owensboro  v.  Cumberland  Teleph.  ft 

Teleg.  Co.  230  U.  S.  58-83,  57  L.  ed. 
61  £.  ed. 


1389-1400,  33  Sup.  Ct.  Rep.  988;  Old 
Colony  Trust  Co.  v.  Omaha,  230  U.  8. 
100-122,  57  L.  ed.  1410-1419,  33  Sup.  Ct. 
Rep.  967;  Stanislaus  County  v.  San  Joa- 
quin ft  K.  River  Canal  ft  Irrig.  Co.  192 
U.  S.  201-217,  48  L.  ed.  40^-414,  24  Sup. 
Ct  Rep.  241;  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  1-23,  43  L. 
ed.  341-350, 19  Sup.  Ct.  Rep.  77;  Grand 
Trunk  R.  Co.  v.  South  Bend,  227  U.  8. 
544r-559,  57  L.  ed.  633-641,  44  L.RJL. 
(N.S.)  405,  83  Sup.  Ct  Rep.  303. 

The  railway  company  is  idso  protected 
in  its  franchise  to  use  these  bridges  by 
the  due  process  clause  of  the  Federal 
Constitution. 

New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  ft  H.  P.  ft  Mfg.  Co.  115  U.  S.  650- 
673,  29  L.  ed.  516-525,  6  Sup.  Ct  Rep. 
252;  Ashland  Electric  Power  ft  light  Co. 
V.  Ashland,  217  Fed.  160. 

The  railway  company  is  further  se- 
cured by  the  equal  protection  clause  of 
the  Federal  Constitution  against  the 
arbitrary  and  oppressive  exMtions  and 
demands  of  the  county  authorities  in  this 
case. 

Myles  Salt  Co.  v.  Iberia  ft  St  M. 
Drainage  Dist  239  U.  S.  478-185,  60  L. 
ed.  392-396,  L.R.A.— ,  — ,  36  Sup.  Ct 
Rep.  204:  St  Louis  ft  K.  C.  Land  Co.  v. 
Kansas  City,  241  U.  S.  419.  429,  60  L. 
ed.  1072-1079,  36  Sup.  Ct  Rep.  647. 

This  court,  having  jurisdiction  for  the 
purpose  of  adjudging  the  nghts  of  the 
railway  company  under  the  Federal  Con- 
stitution, will  proceed  with  the  whole 
case  and  adiudge  the  rights  of  the  par- 
ties under  the  Constitution  and  laws  of 
Georgia. 

Siler  V.  LouisviUe  ft  N.  R.  Co.  213 
U.  S.  175,  53  L.  ed.  753,  29  Sup.  Ct.  Rep. 
451. 

A  resolution  or  order  of  local  authori- 
ties charged  with  the  enforcement  of  the 
state's  laws  must  be  treated  as  the  act 
of  the  state  where  done  under  color  of 
authority  from  the  state.  Thus  treated, 
the  case  presented  is  one  of  Federal 
rights  invaded,  and  the  Federal  courts 
have  jurisdiction  accordingly. 

Louisville  v.  Cumberland  Teleph.  ft 
Teleg.  Co.  224  U.  S.  649,  56  L.  ed.  934, 
32  Sup.  Ct.  Rep.  572. 

Mr.  George  E.  HaddOK  argued  the 
cause,  and,  with  Messrs.  Mark  B.  £u- 
banks  and  Joel  Branham,  filed  a  brief 
for  appellees: 

The  franchise  of  the  Rome  Street  Rail- 
way Company  has  expired. 

Detroit  United  R.  Co.  v.  Detroit,  229 
U.  S.  39,  57  L.  ed.  1056,  33  Sup.  Ct.  Rep. 
697;  Cleveland  Electric  R.  Co.  v.  Clev^ 
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land,  204  U.  S.  116,  139,  141,  51  L.  ed. 
399,  409,  410,  27  Sup.  Ct.  Rep.  202. 

The  Act  of  August  15,  1914,  is  valid 
by  reason  of  express  reservations  in  the 
company's  charter  to  repeal,  alter,  or 
amend. 

Greenwood  y.  Union  Freight  B.  Co.  105 
U.  S.  20,  26  L.  ed.  964;  Hamilton  Gas- 
light &  Coke  Co.  V.  Hamilton,  146  U.  S. 
258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90 ; 
Looker  v.  Maynard,  179  U.  S.  46-^52,  45 
L.  ed.  79-81,  21  Sup.  Ct.  Rep.  21;  New- 
port &  C.  Bridge  Co.  v.  United  States, 
105  U.  S.  470-481,  26  L.  ed.  1143-1147. 

The  Constitution  and  general  laws  of 
Georgia  reserve  the  right  to  repeal,  alter, 
or  amend  the  charter  of  every  private 
corporation. 

San  Antonio  Traction  Co.  v.  Altgelt, 
200  U.  S.  304,  50  L.  ed.  491,  26  Sup. 
Ct.  Rep.  261;  Missouri  P.  R.  Co.  v.  Kan- 
sas, 216  U.  S.  262,  54  L.  ed.  472,  30  Sup. 
Ct.  Rep.  330;  Fair  Haven  &  W.  R.  Co. 
V.  New  Haven,  203  U.  S.  379,  51  L.  ed. 
237,  27  Sup.  Ct.  Rep.  74;  United  States 
V.  Union  P.  R.  Co.  160  U.  S.  1,  37,  40 
L.  ed.  319,  331,  16  Sup.  Ct.  Rep.  190; 
New  York  ex  rel.  Sehurz  ▼.  Cook,  148  U. 
8.  397,  411,  37  L.  ed.  498,  503,  13  Sup. 
Ct.  Rep.  645;  Gibbs  v.  Consolidated  Gas 
Co.  130  U.  S.  396,  408,  32  L.  ed.  979,  984, 
9  Sup.  Ct.  Rep.  553;  Sioux  City  Street 
R.  Co.  V.  Sioux  City,  138  U.  S.  98,  108, 
34  L.  ed.  898^  902, 11  Sup.  Ct.  Rep.  226; 
Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  359,  20  L.  ed.  178,  4  Sup.  Ct. 
R^.  48;  Atlantic  &  G.  R.  Co.  v.  Georgia, 
98  U.  S.  359,  25  L.  ed.  185. 

The  act  is  not  repugnant  to  the 
Georgia  Constitution. 

Macon  &  B.  R.  Co.  v.  Gibson,  85  Ga. 
1,  21  Am.  St.  Rep.  135,  11  S.  E.  442; 
Tilley  v.  Savannah,  F.  &  W.  R.  Co.  4 
Woods,  427,  449,  5  Fed.  641. 

A  decision  of  a  state  court,  construing 
the  state  Constitution^  is  binding. 

Old  Colony  Trust  Co.  v.  Omaha,  230 
U.  S.  100,  57  L.  ed.  1419,  33  Sup.  Ct. 
Rep.  967. 

The  act  is  a  valid  exercise  of  the  police 
power. 

Missouri  P.  R.  Co.  v.  Omaha,  235  U.  S. 
121,  59  L.  ed.  157,  35  Sup.  Ct.  Rep.  82; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Min- 
neapolis, 232  U.  S.  430,  58  L.  ed.  671, 
34  Sup.  Ct.  Rep.  400;  Northern  P.  R. 
Co.  V.  Minnesota,  208  U.  S.  583,  52  L. 
ed.  630,  28  Sup.  Ct.  Rep.  341;  Wabash 
R.  Co.  V.  Defiance,  167  U.  S.  88,  42  L.  ed. 
87,  17  Sup.  Ct.  Rep.  748;  Chicago  &  A. 
R.  Ca  ▼.  Tranbarger,  238  U.  S.  67,  77,  59 
L.  ed.  1204,  1211,  35  Sup.  Ct.  Rep.  678; 
Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska,  170 
U.  8.  57-76,  42  L.  ed.  948-954,  18  Sup. ' 
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Ct.  Rep.  513;  New  Orleans  Gaslight  Co. 
V.  Louisiana  Light  &  H.  P.  &  Hug.  Co. 
115  U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct 
Rep.  252;  Chicago,  B.  &  Q.  R.  Co.  v. 
lUinois,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
Detroit,  Ft.  W.  &  B.  L  R.  Co.  v.  Os- 
bom,  189  U.  S.  383,  47  L.  ed.  860,  23 
Sup.  Ct.  Rep.  540;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct 
Rep.  273. 

Appellant  has  no  vested  or  contract 
rights  to  cross  the  bridges  in  question. 

City  Electric  R.  Co.  v.  Floyd  County, 
115  Ga.  655,  42  S.  E.  45. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Within  the  limits  of  Rome,  Georgia, 
since  1881,  three  public  bridges  have 
crossed  the  Etowah  and  Oostanaula  riv- 
ers. Appellant  is  successor  to  the  Rome 
Street  Railroad  Company  incorporated 
in  1884  by  special  act,  and  empowered 
to  construct  and  operate  raiboads  in 
that  city,  also  in  certain  neighboring 
towns,  and,  with  consent  of  the  Floyd 
county  board  of  Commissioners  of  roads 
and  [259]  revenues,  for  5  miles  along 
public  roads  (Ga.  Laws  1884-5,  pp.  19^ 
235).  Authority  was  g^ven  to  use  horses, 
electricity,  underground  cables  driven  by 
steam,  "or  any  other  appliance  that  may 
hereafter  be  invented  or  used  as  motive 
power.''  The  company  began  to  run 
horse-drawn  cars  over  the  city  streets 
and  across  Howard  street  or  Second  Av- 
enue bridge  as  early  as  1885;  and  this 
mode  of  operation  continued  until  1892 
or  1893. 

The  Howard  Street  bridge  having  been 
destroyed  in  April,  1886,  the  county 
erected  a  new  one  upon  the  same  site; 
thereafter  it  refused  to  permit  the  car 
company  to  lay  tracks  or  operate  over 
this  without  payment  therefor,  and 
brought  suit  to  enjoin  any  attempt  so  to 
do.  In  Floyd  County  v.  Rome  Street  R. 
Co.  77  Ga.  617,  3  S.  E.  3  (Oct  Term, 
1886),  the  state  supreme  court  held: 
'*TJie  only  question  made  by  the  record, 
therefore,  is,  whether  the  legislature  has 
authorized  the  street  railroad  company 
to  appropriate  this  bridge  to  its  use  in 
the  manner  claimed  by  it,  without  the 
county's  consent,  and  without  mak- 
ing it  compensation.  •  .  .  The  bridge 
forms  a  continuation  of  the  streets  of 
the  city  across  the  river,  and  is  a  part  of 
the  same.  .  .  .  The  legislature,  unless 
restricted  by  the  state  Constitution,  may, 
even  without  the  consent  of  a  municipal- 
ity, and  without  allowing  it  compensa- 
tion, authorize  railroads  to  be  laid  in  its 
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highways.  •  •  .  But  even  had  the  con- 
sent of  the  county  of  Floyd  been  re- 
quired to  this  use  of  the  bridge  by  the 
street  railroad  company,  that  assent  was 
^ven,  and  when  the  condition  on  which 
it  was  accorded  was  accepted  and  acted 
upon  by  the  company,  it  became  a  bind- 
ing contract  until  the  license  was  re- 
voked by  the  only  authority  having  pow- 
er to  revoke  it.  .  .  .  The  precise  point 
insisted  upon  by  counsel  for  the  county 
is,  that  where  any  part  of  a  public  street 
or  highway  is  washed  out  or  otherwise 
destroyed  by  any  means,  and  the  damage 
is  repaired  by  a  new  structure  upon  the 
portion  thus  destroyed  [260]  or  ren- 
dei  cd  unfit  for  use,  this  g^ves  the  county 
a  right  to  exact  additional  compensa- 
tion from  a  railroad  company  which, 
previously  to  the  injury,  used  the  street 
or  public  highway  with  the  assent  of  the 
municipality,  where  the  railroad  com- 
pany proposes  to  make  the  same  use  of 
the  street  or  highway  after  it  has  been 
repaired.  We  certainly  know  .of  no  case 
which  has  carried  the  t*ight  of  compensa- 
tion for  its  use  to  this  extent,  and  think 
that  its  recognition  and  enforcement  by 
the  courts  would  work  great  injury  to 
the  prosperity  of  the  conmiunity." 

An  amendment  to  its  charter,  Septem- 
ber 21, 1887  (Ga.  Laws  1887,  p.  148),  em- 
powered the  company  to  use  dummy 
steam  engines  on  the  bridges,  subject  to 
such  regulations  as  the  board  of  com- 
missioners might  prescribe  from  time  to 
time.  Extensions  were  also  specially  au- 
thorized with  consent  of  the  board  as  to 
public  roads  and  town  authorities  as  to 
streets.  Another  amendment,  November 
12,  1889  (Ga.  Laws  1889,  p.  696),  pro- 
hibited the  use  of  dummy  engines  or 
steam  power  on  the  bridges  without  un- 
animous consent  of  all  the  commission- 
ers, declared  by  public  resolution  in  an 
official  meeting,  and  it  provided,  ^Hhat 
the  board  of  commissioners  of  roads  and 
revenues  of  Floyd  county  shall  not  have 
the  right  to  grant  any  vested  or  contract 
rights  to  said  Street  Railroad  Company, 
or  any  other  persons  on  or  over  said 
bridges,  but  may,  in  their  discretion, 
grant  temporary  uses  and  privileges  to 
said  Railroad  Company  over  said 
bridges,  subject  at  all  times  to  be  re- 
voked by  said  commissioners." 

February    25,    1892,    Floyd    county, 

through  its  board  of  commissioners,  and 

the  Rome  Street  Railroad  Company,  by 

formal  writing,  agreed  that  '^said  party 

of  the  first  part  grants  to  the  said  party 

of  the  second  part  the  right  to  lay  and 

maintain  a  single  track  on  one  side  of 

the  county  bridges  at  Rome,  to  wit, 
61  Ii.  ed. 


.  .  .  with  the  right  to  place  electric 
wires  and  appliances  and  to  run  [201] 
electric  cars  across  said  bridges  upon  the 
consideration  and  conditions  herein 
named," — among  them  payment  of  $100 
annually  for  use  of  each  bridge,  and 
commencing  to  build  electric  lines  within 
ninety  days.  Later,  in  1892  or  1893,  the 
car  lines  were  equipped  electrically  and 
extended  over  and  beyond  all  of  the 
bridges,  and  since  that  time  have  been 
continuously  operated.  February  3, 
1896,  it  was  stipulated  by  the  county 
and  the  City  Electric  Railway  Company, 
a  successor  to  the  Rome  Street  Railroad 
Company,  and  appellant's  predecessor, 
^^that  said  party  of  the  first  part  grants 
to  the  said  party  of  the  second  part  the 
right  to  use  its  electric  wires  and  ap- 
pliances and  to  run  electric  cars  across 
the  Floyd  county  bridges  .  .  .  said 
company  shall  pay  annually  to  said  party 
of  the  first  part  the  sum  of  $200  for  the 
use  of  said  bridges^  in  consideration  of 
the  grant  herein  named." 

In  City  Electric  R.  Co.  v.  Floyd  Coun- 
ty, 115  Ga.  655,  42  S.  E.  45  (March  Term, 
1902),  the  state  supreme  court  sustained 
the  agreement  of  February  25,  1892.  It 
said :  "If  the  railroad  company  original- 
ly had  the  right,  under  the  power  granted 
to  it  by  the  legislature,  as  we  are  in- 
clined to  think  it  had,  to  construct  and 
operate  its  electric  lines  over  the  bridges 
in  question  without  the  consent  of  the 
county  and  without  paying  anything 
whatever  therefor,  it  lost  this  right  when 
the  dispute  between  it  and  the  county 
was  compromised  and  settled  by  the  exe- 
cution of  this  contract.  If  there  had 
been  no  controversy  between  the  parties 
as  to  their  respective  rights  in  the  mat- 
ter, and  the  county  had  simply  charged 
the  railroad  company  $100  per  annum 
for  the  use  of  each  of  the  bridges,  and 
the  company  had  simply  agreed  to  pay 
this  sum  annually,  the  contract  entered 
into  might  have  been,  as  contended  by 
the  plaintiff  in  error,  a  nudum  pactum, 
and,  therefore,  not  binding  upon  the 
company,  but  this  was  not  the  case; 
the  parties  asserted  conflicting  claims, 
[262]  depending  upon  a  question  of 
law,  and  these  claims  were  compromised 
and  settled  by  the  contract  now  under 
consideration." 

An  act  of  the  Georgia  legislature,  ap- 
proved August  15,  1914  (Ga.  Laws  1914, 
p.  487),  provides: 

That  all  right,  title,  and  interest  in 
the  Rome  bridges,  together  with  com- 
plete jurisdiction  and  control  over  them, 
shall  be  vested  in  Floyd  county,  to  be  er 
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ereised  by  ita  authorities.  All  permits 
and  franchises  theretofore  granted  by 
state,  eounty,  or  eity,  to  any  street  rail- 
road company,  to  lay  tracks  or  operate 
cars  oyer  any  one  of  the  bridges,  are 
revoked  and  repealed  ''so  far  as  the 
same  applies  to  any  future  bridges  here- 
after constructed  under  this  or  any 
other  law,  unless  the  said  companies  will 
conform  to  the  reasonable  terms  and 
conditions  required  by  the  county  au- 
thorities;''  and  Floyd  county  is  author- 
ized to  condemn  and  remove  existing 
bridges  and  construct  new  ones.  The 
street  railway  company,  upon  notice, 
shall  remove  its  tracks,  as  may  be  re- 
quired by  the  county  authorities;  the 
latter  are  given  exclusive  right  and  jur- 
isdiction to  grant  franchises  to  operate 
over  new  bridges  and  to  prescribe  terms 
for  such  gprants;  and  they  are  author- 
ized to  require  as  a  condition  precedent 
that  any  grantee  shall  pay  to  the  county 
"one  third  of  the  actual  cost  of  the  build- 
ing of  said  bridges  .  .  .  but  any  cor- 
poration now  having  a  franchise  shall 
have  the  right  to  use  any  new  bridge 
upon  complying  with  the  reasonable  con- 
ditions imposed  by  the  board  of  commis- 
sioners and  the  terms  of  this  act"  The 
validity  of  any  part  of  the  act  shall  be 
contested  only  by  injunction  proceedings 
before  the  work  of  tearing  down  and  re^ 
moving  the  bridges  is  begun. 

The  commissioners  of  Floyd  county 
gave  public  notice,  May  3,  1915,  that  on 
June  16th,  they  would  begin  the  work  of 
tearing  down  old  and  rebuilding  new 
bridges  at  an  estimated  total  cost  of 
$260,000.  Ten  days  later  [268]  they 
passed  resolutions  wherein,  after  re- 
ferring to  the  Act  of  August  15,  1914, 
and  reciting  their  determination  to  re- 
move the  old  bridges  and  erect  others, 
tbey  declared  that  appellant  would  be  re- 
quired to  pay  one  third  of  the  actual  cost 
of  removing  the  old  bridges  and  erect- 
ing new  ones,  ''which  sum  shall  be  paid 
to  the  county  treasurer  before  said  com- 
pany shall  be  allowed  to  place  any 
tracks,  wires,  equipment,  or  operate  any 
cars  on  and  oveP'  the  new  structures. 

By  its  original  bill,  filed  May  26, 1915, 
in  the  United  States  district  court,  ap- 
pellant sought  to  enjoin  defendants  from 
undertaking  to  enforce  the  Act  of  1914 
according  to  their  declared  purpose  upon 
the  ground  (a)  that  such  action  would 
deprive  it  of  property  without  due 
process  of  law  and  of  the  equal  protec- 
tion of  the  laws,  and  impair  the  obliga- 
tion of  contrncts  with  the  state,  con- 
trary to  the  Constitution  of  the  United 

States;    (b)    that,   when  properly  con- 
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strued,  the  Act  of  1914  doe^  not  author- 
ize defendants  to  require  appellant  to 
pay  one  third  of  the  cost  of  removing  old 
I  bridges  and  constructing  others,  such 
charge  being  permitted  ou!y  in  the  ab- 
sence of  a  then-existing  I'rancluse  to 
cross  the  former. 

Being  of  opinion  that  nothing  in  acts 
of  the  legislature,  ordinances,  or  resolu- 
tions gave  appellant  "any  such  vested  in- 
terests, or  such  right  to  occupy  and  use 
these  bridges,"  as  it  claimed,  upon  mo- 
tion, the  trial  judge  dismissed  the  bilL 
The  judgment  is  correct  and  must  be  af- 
firmed. 

It  is  unnecessary  now  definitely  to  de- 
termine what  rights  were  conferred  by 
the  Act  of  1884.  Under  the  agreements 
of  1892  and  1896  between  appellant's 
predecessors  and  the  board  of  commis- 
sioners the  former  accepted  a  temporary 
grant,  subject  at  all  times  to  revocation, 
— all  the  latter  was  empowered  to  make 
by  the  Act  of  1889.  This,  we  think,  is 
clearly  true,  and  it  is  also  but  the  logical 
result  of  what  the  supreme  court  of 
Georgia  held  in  City  Electric  B.  Co.  v. 
Floyd  County,  supra.  And  [264]  see 
West  End  ft  A.  Street  B.  Co.  v.  Atlanta 
Street  B.  Co.  49  Ga.  151, 158. 

Considering  the  entire  Act  of  1914,  we 
are  unable  to  conclude  that  the  legisla- 
ture did  not  intend  to  authorize  the 
county  authorities  to  require  appellant 
to  pay  "a  sum  equal  to  one  third  of  the 
actual  cost  of  the  building  of  said 
bridges"  before  being  allowed  to  use  the 
same. 

Afitened. 


PHILADELPHIA  t  READING  RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

ROBERT  J.  McKIBBIN. 

(See  S.  C.  Reporter's  ed.  264-269.) 

Writ  and  process  —  serrloe  on  foreign 
corporation  —  what  is  doing  business 
in  the  state. 

1.  A  foreign  railway  company  whose  rail- 
Note. — On  service  of  process  on  for- 
eign corporation — see  note  to  Reeves  v. 
Southern  B.  Co.  70  L.B.A.  532. 

As  to  what  service  of  process  is 
sufficient  to  constitute  due  process  of 
law — see  note  to  Pinney  v.  Providenee 
Loan  &  Invest.  Co.  50  L.B.A.  577. 

On  service  of  process  upon  foreign 
corporation  not  doing  business  within  the 
state  as  basis  of  a  judgment  in  per- 
sonam— soe  note  to  Cella  Commission  Co. 
V.  Bohlinger,  8  L.R.A.(N.S.)  538. 

24:1  u.  8. 
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way  lies  wholly  outside  the  state  of  New 
York,  and  which  hat  no  dock,  or  freight 
or  passenger  ticket  oiBce,  or  any  other  of- 
fice or  agent  or  property  therein,  except 
freight  cars,  which  it  sendis  loaded  into  that 
state  over  connecting  carriers,  and  which 
are,  in  course  of  time^  returned,  receiving 
only  that  portion  of  the  through  freight 
payable  for  the  haul  over  its  own  line,  and 
on  whose  behalf  no  business  is  transacted 
in  New  York  except  the  issue  and  sale  of 
the  customary  through  coupon  passenger 
tickets  by  a  local  carrier  at  the  latter's 
ferry  terminal,  where  signs  are  displayed 
bearing  the  name  of  the  foreign  railway 
company,  its  name  also  appearing  in  the 
telephone  directory  opposite  the  number  of 
the  local  carrier's  telephone  line, — is  not 
doing  business  in  the  southern  district  of 
New  York  in  such  a  sense  that  process  can 
be  served  upon  If  there. 
[For  other  cmses,  see  Writ  and  Process,  III. 
e,  2,  b,  in  Digest  Sup.  Ct.  1908.] 

Writ  and  process  —  service  on  foreign 
corporation  —  what  Is  doing  business 
in  the  state. 

2.  A  foreign  railway  company  eannot 
be  said  to  be  doing  business  within  the 
state  so  as  to  be  amenable  to  service  of  proc- 
ess there  because  certain  so-called  *'sub- 
sidiary  companies^  are  doing  business  in 
the  state. 

[For  other  cases,  see  Writ  and  Process,  IIL 
e»  2,  b,  in  Digest  Sap.  Ct  1908.] 

[No.  186.] 

Argued  January  26,  1917.    Decided  March 

6,  1917. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  018- 
trict  of  New  York  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  against 
a  foreign  railway  company.  Reversed 
and  remanded,  with  directions  to  dismiss 
the  suit  for  want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Mr.  Pierre  M.  Brown  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

Defendant  is  not  transacting  business 
in  New  York. 

Green  v.  Chicago,  B.  ft  Q.  R.  Co.  205 
IT.  S.  530,  51  L.  ed.  916,  27  Sup.  Ct.  Rep. 
595;  Earle  v.  Chesapeake  &  0.  R.  Co. 
127  Fed.  235;  Maxwell  v.  Atchison,  T. 
ft  S.  F.  R.  Co.  34  Fed.  286. 

Even  if  the  plaintiff  in  error  main- 
tained a  passenger  or  freight  solicitor 
and  his  office,  it  would  not  be  doing  busi- 
ness in  New  York 

Green  v.  Chicago,  B.  ft  Q.  R.  Co.  supra. 

Bir.  Joseph  A.  Shay  argued  the  cause, 
and,  with  Mr.  L.  B.  McKelvey,  filed  a 
brief  for  defendant  in  error: 

The  decision  of  the  trial  court  has 
something  of  the  element  of  finality. 

Southern  P.  Co.  v.  Schuyler,  227  U. 
61  Jj.  ed. 


S.  601,  611,  57  L.  ed.  662,  669,  43  L.R.A. 
(N.S.)  901,  33  Sup.  Ct.  Rep.  277;  North 
Carolina  R.  Co.  v.  Zachary,  232  U.  S. 
259,  58  L.  ed.  591,  34  Sup.  Ct.  Rep.  305, 
Ann.  Cas.  1914C,  159,  9  N.  C.  C.  A.  109; 
Kansas  City  Southern  R.  Co.  t,  C.  H. 
Albers  Conmiission  Co.  223  U.  S.  573,  56 
L.  ed.  556,  32  Sup.  Ct  R^.  316;  Cedar 
Rapids,  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  668,  56  L.  ed.  594,  604,  32 
Sup.  Ct.  Rep.  389;  Creswill  v.  Grand 
Lodge,  K  P.  225  U.  S.  246,  56  L.  ed. 
1074,  32  Sup.  Ct  Rep.  822. 

The  plaintiff  in  error  was  doinff  busi- 
ness within  the  state  of  New  York  so  as 
to  render  it  subject  to  the  service  of 
process  in  that  jurisdiction. 

St  Louis  Southwestern  R.  Co.  v. 
Alexander,  227  U.  S.  226,  57  L.  ed.  488, 
33  Sup.  Ct  Rep.  245,  Ann.  Cas.  1915B, 
77;  Pope  v.  Terre  Haute  Car  ft  Mfg.  Co. 
87  N.  Y.  139;  Hiller  v.  Buriington  ft  M. 
River  R.  Co.  70  N.  Y.  223;  Grant  v.  Can- 
anea  ConsoL  Copper  Co.  117  App.  Div. 
577,  102  N.  Y.  Supp.  642;  St.  Clair  v. 
Cox,  106  U.  S.  359,  27  L.  ed.  226, 1  Sup. 
Ct.  Rep.  354;  Pennsylvania  Lumbermen's 
Mut  F.  Ins.  Co.  V.  Meyer,  197  U.  S. 
413,  49  L.  ed.  814,  25  Sup.  Ct.  Rep.  483 ; 
Goldey  v.  Morning  News,  156  U.  S.  518, 
39  L.  ed.  517, 15  Sup.  Ct  R^.  559;  Bar- 
row S.  S.  Co.  V.  Kane,  170  U.  S.  100,  42 
L.  ed.  964,  18  Sup.  Ct.  Rep.  526;  Con- 
necticut Mut  L.  Ins.  Co.  V.  Sprately,  172 
U.  S.  602,  43  L.  ed.  569, 19  Sup.  Ct.  Rep. 
308;  International  Textbook  Co.  v.  Pigg, 
217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct.  Rep.  481, 18  Ann. 
Cas.  1103;  Commercial  Mut  Acci.  Co.  v. 
Davis,  213  U.  S.  255,  53  L.  ed.  787,  29 
Sup.  Ct.  Rep.  445;  Merchants'  Mfg.  Co. 
V.  Grand  Trunk  R.  Co.  21  Blatchf.  109. 
13  Fed.  359;  Van  Dresser  v.  Oregon  R. 
ft  Nav.  Co.  48  Fed.  202;  Central  R.  Co. 
V.  Eichberg,  107  Md.  363,  14  L.R.A. 
(N.S.)  389,  68  Atl.  690;  Sleicher  v.  Pull- 
man Co.  170  Fed.  364;  Chesapeake  ft  0. 
R.  Co.  V.  Stojanowski,  112  C.  C.  A.  310, 
191  Fed.  720 ;  Union  P.  R.  Co.  v.  Novak, 
9  C.  C.  A  629, 15  U.  S.  App.  400,  61  Fed. 
579;  Block  v.  Atchison,  T.  ft  S.  F.  R.  Co. 
21  Fed.  529;  Kirby  v.  Louismann-Capen 
Co.  221  Fed.  267;  Smolik  v.  Philadelphia 
ft  R.  Coal  ft  L  Co.  222  Fed.  148 ;  Norton 
▼.  Atchison,  T.  ft  S.  F.  R.  Co.  61  Fed. 
618;  Irons  ▼.  Simeon  L.  ft  George  H. 
Rogers,  166  Fed.  781 ;  Denver  ft  R.  G.  R. 
Co.  V.  Roller,  49  L.R.A  77,  41  C.  C.  A. 
22,  100  Fed.  738. 

Mr.  Justice  Braadeis  delivered  the 
opinion  of  the  court: 

A  foreign  corporation  is  amenable  to 
process  to  enforce  a  personal  liability,  in 
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the  abeenee  of  eonsenty  only  if  it  is  do- 
ing bnaness  within  the  state  in  such 
manner  and  to  sneh  extent  as  to  warrant 
the  inference  that  it  is  present  there. 
And  even  if  it  is  doing  business  within 
the  state,  the  process  wiU  be  valid  only 
if  served  upon  some  authorized  agent. 
St.  Lonis  Southwestern  R.  Ck>.  v.  Alex- 
ander, 227  U.  S.  218,  226,  57  L.  ed.  486, 
488,  33  Sup.  Ct  Rep.  245,  Ann.  Cas. 
1915B,  77.  Whether  the  corporation  was 
doing  business  within  the  state,  and 
whether  the  person  served  was  an  au* 
thorized  agent,  are  questions  vital  to  the 
jurisdiction  of  the  court.  A  decision  of 
the  lower  court  on  either  question,  if 
duly  challenged,  is  subject  to  review  in 
this  court;  and  the  review  extends  to 
findings  of  fact  as  well  as  to  conclusions 
of  law.  Hemdon-Oarter  Co.  v.  James 
N.  Norris  &  Co.  224  U.  S.  496,  56  L.  ed. 
867,  32  Sup.  Ct  Rep.  650;  Wetmore  v. 
Rymer,  169  U.  S.  116,  42  L.  ed.  682,  18 
Sup.  Ct  Rep.  293.  The  main  question 
presented  here  is  whether  [2€(6]  the 
plaintiff  in  error — defendant  below — was 
doing  business  in  New  York. 

The  Philadelphia  &  Reading  Railway 
Company,  a  Pennsylvania  corporation, 
operated  a  railroad  in  that  state  and  in 
New  Jersey.  McKibbin,  a  citizen  and 
resident  of  New  York,  was  a  brakeman 
in  one  of  its  New  Jersey  freight  yards. 
For  injuries  sustained  there,  he  brought 
this  action  in  the  United  States  district 
court  for  the  southern  district  of  New 
York.  The  summons  was  served  on  de- 
fendant's president,  while  he  was  passing 
through  New  York,  engaged  exclusively 
on  personal  matters  unconnected  with 
the  company's  affairs.  The  defendant 
appeared  specially  in  the  cause  for  the 
bole  purpose  of  moving  to  set  aside  the 
service  of  the  summons ;  and  invoked  the 
provisions  of  the  Federal  Constitution 
guarantying  due  process  of  law.  The 
motion  was  denied  ''upon  the  sole  ground 
that  upon  the  facts  stated  in  the  affi- 
davits said  defendant  is  doing  business 
within  the  state  of  New  York,  so  as  to  be 
subject  to  service  of  process  within  said 
state.''  Under  a  right  reserved  in  the  or- 
der, the  objection  to  the  jurisdiction  was 
renewed  in  the  answer,  and  insisted  upon 
at  the  trial  before  the  jury.  The  motion 
to  dismiss  was  again  heard  upon  the  affi- 
davits originally  presented,  and  was  de- 
nied. Exceptions  were  duly  taken.  A 
verdict  was  rendered  for  the  plaintiff; 
judgment  entered  thereon;  and  the  case 
brought  here  on  writ  of  error;  the  ques- 
tion of  jurisdiction  being  certified  in 
conformity  to  §  238  of  the  Judicial  Code  ' 
1X2 


[36  Stat,  at  L.  1157,  chap.  231,  Comp. 
Stat.  1913,  §  1215]. 

The  affidavits  established  the  follow- 
ing facts:  No  part  of  the  Philadelphia 
ft  Reading's  railroad  is  situated  within 
the  state  of  New  York.  It  has  no  dock, 
or  freight  or  passenger  ticket  office  or 
any  other  office  or  any  agent  or  property 
therein.  like  other  railroads  distant 
from  New  York,  it  sends  into  that  state, 
over  connecting  carriers,  loaded  freight 
cars,  shipped  by  other  persons,  which 
cars  are,  in  course  of  time,  returned. 
The  carriage  within  that  [267  [  state  is 
performed  wholly  by  such  connecting 
carriers,  which  receive  that  portion  of 
the  entire  compensation  paid  by  the 
shipper  therefor;  and  the  Philadelphia 
&  Reading  receives  only  that  portion  of 
the  compensation  payable  for  the  haul 
over  its  own  line.  The  Central  Railroad 
of  New  Jersey  is  such  a  connecting  car- 
rier, and  has  a  ferry  terminal  at  the  foot 
of  West  23d  St,  New  York  City.  It 
issues  there  the  customary  coupon  tick- 
ets over  its  own  and  connecting  lines, 
including  the  Philadelphia  ft  Reading 
and  the  Baltimore  &  Ohio.  The  whole 
ticket,  in  each  case,  is  issued  by  the  Cen- 
tral Railroad  of  New  Jersey;  and  each 
coupon  so  recites.  In  these  tickets  there 
is  a  separate  coupon  for  the  journey  over 
each  of  the  connecting  railroads;  and  the 
coupon  for  the  journey  over  each  such 
railroad  bears  also  its  name.  Each  cou- 
pon is  declared  thereon  to  be  ''void  if 
detached."  The  Philadelphia  ft  Reading 
receives  in  ultimate  accounting  between 
the  carriers,  that  fK)rtion  of  the  fare 
which  is  paid  for  the  journey  over  its 
own  line.  Passengers  for  points  on  the 
Philadelphia  ft  Reading  <^  on  the  Balti- 
more ft  Ohio,  or  beyond,  may  reach  these 
railroads  over  the  Central  Railroad  of 
New  Jersey.  At  various  places  in  and  on 
this  ferry  terminal  are  signs  bearing  the 
name  'Thiladelphia  ft  Readinf?/'  *T.  ft 
R.,"  or  "Reading," — and  also  like  signs 
of  the  "Baltimore  ft  Ohio,"  or  "B.  ft  0." 
In  the  New  York  Telephone  Directory 
there  are  inserted  the  words  'Thila.  ft 
Reading  Ry.,  ft.  W.  23d  St.  Chelsea 
6550."  These  signs  on  the  terminal,  this 
insertion  in  the  telephone  directory,  and 
the  information  given  in  response  to  in- 
quiries at  the  ticket  office  or  over  the 
telephone,  are  all  designed  to  facilitate 
and  encourage  travel  and  for  the  con- 
venience of  the  public.  Neither  the  Phil- 
adelphia ft  Reading  nor  the  Baltimore  ft 
Ohio  has  any  office  or  any  employee  at 
the  terminal.  The  Philadelphia  ft  Read- 
ing did  not  direct  the  insertion  of  its 

name  in   the   telephone  book.     Chlesea 
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6550  is  the  number  of  the  trunk  line  of 
the  Central  Railroad  [^S]  of  New  Jer- 
sey; and  that  company  pays  the  whole 
expense  of  the  telephone  service. 

An  afffdavit  filed  on  plaintifPs  behalf, 
states  that  the  names  of  the  Philadelphia 
ft  Reading  Coal  &  Iron  Company  and  of 
the  Philadelphia  &  Reading  Trans.  Line, 
Towing  Dcpt.,  appear  in  the  telephone 
directory  as  at  143  Liberty  street,  tele- 
phone number  5672  Cortlandt;  and  upon 
information  and  belief  alleges,  that  these 
ara  subsidiary  companies  of  the  Philadel- 
phia &  Reading,  and  "tow  the  cars  of 
said  company  from  the  Jersey  points  to 
the  city  of  New  York." 

The  finding  that  the  defendant  was  do- 
ing business  within  the  state  of  New 
York  is  disproved  by  the  facts  thus  es- 
tablished.    The  defendant  transacts  no 
business  there ;  nor  is  any  business  trans- 
acted there  on  its  behalf,  except  in  the 
sale  of  coupon  tickets.     Obviously  the 
sale  by  a  local  carrier  of  through  tickets 
does   not  involve  a   doing  of  business 
within  the  state  by  each  of  the  connect- 
ing  carriers.     If  it   did,   nearly  every 
railroad  company  in  the  country  would 
be  ''doing  business''  in  every  state.  Even 
hiring  an  office,  the  employment  by  a 
foreign  railroad  of  a  ''district  freight 
and  passenger  agent    ...    to  solicit 
and  procure  passengers  and  freight  to  be 
transported  over  the  defendant's  line," 
and  having  under  his  direction  "several 
clerks  and  various  traveling  passenger 
and   freight   agents,"   was   held   not   to 
constitute   "doing   business   within   the 
state."    Green  v.  Chicago,  B.  ft  Q.  R.  Co. 
205  U.  S.  530,  51  L.  ed.  916,  27  Sup.  Ct. 
Rep.  595.     Nor  would  the  fact,  if  es- 
tablished by  competent  evidence,  that 
"subsidiary     companies"    did    business 
within  the  state,  warrant  a  finding  that 
the  defendant  did  business  there.    Peter- 
son v.  Chicago,  R.  L  ft  P.  R.  Co.  205  U. 
S.  364,  61  L.  ed.  841,  27  Sup.  Ct.  Rep.- 
513.    As  the  defendant  did  no  business 
in  New  York,  we  need  not  consider  its 
other  contention,  that  it  could  not  be 
sued  thereon  a  cause  of  action  arising 
in  New  Jersey,  and  in  no  way  connected 
with  the  business  alleged  to  be  [200] 
done  in  New  York.    On  this  proposition 
we  express  no  opinion. 

On  behalf  of  the  plaintiff  it  was  also 
urged  that  an  arrangement  between 
counsel  by  which  service  of  the  summons 
had  been  facilitated  operated  as  a  waiv- 
er of  all  objections  to  the  jurisdiction  of 
the  court.  We  find  this  contention  to  be 
unfounded. 
The  judgment  of  the  District  Court  is 

reversed  and  the  cause  remanded  to  that 
61  li.  ed. 


court  with  directions  to  dismiss  it  for 
want  of  jurisdiction. 
Reversed. 


CHARLES  C.  PENNINGTON,  Plff.  In  Err., 

v. 
FOURTH  NATIONAL  BANK  OF  CINCIN- 
NATI, OHIO. 

(See  S.  C.  Reporter's  ed.  269-272.) 

Constitutional  law  —  due  process  of  law 

—  substituted  service  on  nonresident 

—  proceeding  quasi  In  rem  —  satisfy- 
ing alimony  out  of  bank  deposit. 

The  alimony  obligations  of  a  non- 
resident husband  served  only  by  publication, 
though  inchoate  at  the  commencement  of 
the  divorce  suit,  may,  consistently  with  the 
due  process  of  law  guaranteed  by  U.  S. 
Const.  14th  Amend.,  be  enforced  out  of  his 
bank  deposit  in  a  local  bank,  where,  upon 
the  filing  of  the  suit,  the  court  entered  a 
preliminary  order  enjoining  the  bank  from 
paying  out  any  part  of  the  deposit,  such  or- 
der being  as  effective  a  seizure  for  this  pur- 
pose as  the  customary  garnishment  or  tak- 
ing by  trustee  process. 
[For  other  caset,  see  CoDBtitutional  I^w,  lY. 

b,  8,  c;  Judgment,  III.  c,  1;  Oarniihment, 

In  Digest  Sup.  Ct.  1008.] 

[No.  147.1 

Argued  January  26,  1017.    Decided  March 

6,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment 
which  afiftrmed  a  judgment  of  the  Court 
of  Appeals  for  Hamilton  County,  in  that 
state,  affirming  a  judgment  of  the  Circuit 
Court  of  that  County  in  favor  of  defend^' 
ant  in  an  action  to  recover  the  amount 
of  a  bank  deposit.    Af&rmed. 

See  same  case  below,  92  Ohio  St.  517, 
112  N.  E.  1085. 

The  facts  are  stated  in  the  opinion. 

Mr.  Quy  W.  MaUon  aigued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

If  there  be  no  appearance  of  the  de- 
fendant and  no  service  of  process  on 
him,  the  case  becomes  in  its  essential 
nature  a  proceeding  in  rem,  the  only  ef- 
fect of  which  is  to  subject  the  property 
attached  to  the  payment  of  the  demand 
which  the  court  may  find  to  be  due  to 
the  plaintiff. 

Note. — On  right  to  garnish  debt  due 
to  nonresident  creditor — see  notes  to  Illi- 
nois C.  R.  Co.  V.  Smith,  19  L.R.A.  577, 
and  King  v.  Cross,  44  L.  ed.  U.  S.  211. 

As  to  what  service  of  process  is 
sufficient  to  constitute  due  process  of 
law — see  note  to  Pinney  v.  Providence 
Loan  ft  Invest.  Co.  50  L.B.A.  577. 
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Pennoyer  ▼.  Neff,  96  U.  8.  725,  24  L. 
ed.  569. 

Service  of  process  hj  publicatios 
where  actions  are  brought  against  non- 
residenta  is  eSeotsftl  oDly  nherej  in  con- 
nection with  process  agaiost  the  person 
for  commencing  the  action,  property  in 
the  state  is  brought  under  the  control  of 
the  court,  and  subjected  to  its  disposition 
by  process  adapted  to  that  purpose,  or 
where  the  judgment  is  sought  as  a  means 
of  reaching  auch  property  or  affecting 
some  interest  therein;  in  other  words, 
where  the  action  ia  in  the  nature  of  a 
proceeding  in  rem. 

Pennoyer  t.  NeS,  96  V.  S.  733,  24  L. 
ed.  672. 

Suit  for  alimony  is  itrictly  a  proceed- 
ing in  personam. 

Uinor,  Confl.  L.  p.  191,  §  88;  14  Cye. 
746;  2  Bishop,  Marr.  ft  Dir.  g  9;  Buiuiell 
T.  Bunnell,  25  Fed.  21S. 

By  no  loose  definition  of  a  proceeding 
in  rem  ean  money,  much  less  a  bank 
credit,  be  made  the  subject  of  auch  pro- 
oeediag.  Before  having  a  proceeding  in 
rem,  yon  must  have  some  definite  rea, 
the  Btatns  of  which  it  is  sought  to  sa- 
tablisb. 

Cross  T.  Armstrong,  44  Ohio  St.  613, 
10  N.  E.  160. 

A  proceeding  quasi  in  rem,  sueh  as  at- 
tachment, can  be  employed  only  as  a 
process  to  compel  the  payment  of  a  debt. 

27  Harvard  L.  Bev.  p.  107. 

There  can  be  no  proceeding  in  rem 
against  a  bank  credit. 

27  Harvard  L.  Bev.  pp.  108, 109, 115, 

ua 

Mr.  W.  8.  Little  u^ed  the  cause,  and, 
with  H.  C.  B.  Wilby,  filed  a  brief  for  de- 
fendant in  error: 

Wher«  defendant's  property  la 
brought  under  control  of  the  court  when 
action  is  commenced,  a  suit  for  alimony 
to  the  extent  of  said  property  is  sub- 
stantially a  suit  in  rem. 

Minor,  Confl.  L.  pp.  184,  207,  S§  85, 95; 
Pennoyer  v.  Neff,  95  U.  8.  714,  733,  734, 
24  L.  ed.  565,  572,  673;  Benner  v.  Benner, 
63  Ohio  St.  220,  58  N.  E.  569;  Harshber- 
ger  v.  Harshberger,  26  Iowa,  603;  Twing 
V.  O'Meara,  59  Iowa,  326,  13  N.  W.  321; 
Wesner  v.  O'Brien,  66  Ean.  724,  32 
L.R.A.  289,  54  Am.  St.  Rep.  604,  44  Pac. 
1090;  Thurston  v.  Thurston,  68  Minn. 
279,  59  N.  W.  1017;  Bailey  v.  Bailey,  127 
N.  C.  474,  37  8.  E.  502. 

Intangible  property  can  be  controlled 
by  injunction  against  its  custodian. 

Bmnmr  r.  Banner,  63  Ohio  St.  220,  68 
rt4 


N.  E.  569;  Cleveland  ft  B.  Transit  Co. 
V.  Beeman,  12  Ohio  C.  C.  (N.  S.)  460,  ^ 
Ohio  C.  D.  500,  affirmed  in  81  Ohio  St. 
509,  91  N.  E.  1126. 

So  far  aa  the  defendant  in  error  was 
concerned  this  bank  credit  was  a  debt 
owed  by  it  to  the  plaintiff  in  error,  and 
as  each  was  subject  to  the  law  in  regard 
to  the  situs  of  debts. 

Chicago,  B.  L  ft  P.  R.  Co.  ▼.  Stnrm, 
174  U.  S.  710,  715,  716,  43  L.  ed.  1144, 
1146,  19  Sup.  Ct.  Blep.  707;  Minor,  Confl. 
L.  g  125. 

Mr.  JustiM  Bntndefs  delivered  the 
opinion  of  the  court: 

Mrs.  Pennington  obtained  in  a  atate 
court  of  Ohio  a  decree  of  divorce  which 
is  admitted  to  be  valid.  In  the  same  pro- 
ceeding she  sought  alimony;  and  in  or- 
der to  insure  its  payment  joined  as  a  dn- 
fendant  the  Fourth  National  Bank  of 
Cincinnati,  in  which  her  husband  had  * 
deposit  account.  When  the  suit  was 
filed  the  court  entered  a  preliminary  or- 
der enjoining  the  bank  from  paying  oot 
any  part  of  the  deposit.  Under  later  or- 
ders of  the  eonrt  the  bank  made  pay- 
ments from  it  to  the  wife.  Finally  it 
was  perpetually  enjoined  from  making 
any  payment  to  the  husband,  and  or- 
dered  to  pay  the  balance  to  the  wife, 
which  it  did.  The  hnsband  then  pre- 
sented to  the  bank  a  check  for  the  full 
amount  of  the  deposit,  asserting  that  the 
court's  orders  deprived  him  of  his  prop* 
erty  without  due  process  of  law,  in  viola- 
tion of  the  14th  Amendment,  and  were 
void;  since  he  waa  a  nonresident  of  Ohio, 
had  not  been  personally  served  with  proe- 
ess  within  the  state,  had  not  voluntarilj 
appeared  in  the  suit,  and  had  been 
served  by  publication  only,  all  of  which 
the  bank  knew.  Payment  of  the  cheek 
was  refused.  Thereupon  Pennii^ton 
brought,  in  another  state  court  of  Ohio, 
an  independent  action  against  the  bank 
for  the  amount.  Judgment  being  ren- 
dered for  the  bank,  he  took  the  case  by 
writ  of  error  to  the  court  of  appeals  for 
Hamilton  county,  and  from  there  to  the 
Biq>reme  court  of  Ohio.  Both  tbeae 
courts  affirmed  the  judgment  below. 
Then  the  case  was  [271]  brought  to  tbia 
court  for  review,  Pennington  still  claim- 
ing that  his  constitutional  rights  had 
been  violated. 

The  14th  Amendment  did  not,  in  guar- 
antying due  process  of  law,  abridge  the 
jurisdiction  which  a  state  possessed  over 
property  within  its  borders,  regard! en 
o£  iht  residence  or  presence  of  the  own- 
143  V.  S. 
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er.  That  jurisdiction  extends  alike  to 
tangible  and  to  intangible  property.  In- 
debtedness due  from  a  resident  to  a  non- 
resident—of which  bank  deposits  are  an 
example — is  property  within  the  state. 
Chicago,  E.  L  ft  P.  B.  Co.  y.  Sturm,  174 
U.  S.  710, 43  L.  ed.  114^  10  Sup.  Ct  Rep. 
707.  It  is,  indeed,  the  species  of  prop- 
erty which  courts  of  the  several  states 
have  most  fre<]^uently  applied  in  satisfac- 
tion of  the  obligations  of  absent  debtors. 
Harris  t.  Balk,  108  U.  S.  215,  40  L.  ed. 
1023,  25  Sup.  Ct.  Bep.  625,  3  Ann.  Cas. 
1084.  Substituted  service  on  a  nonresi- 
dent by  publication  furnishes  no  legal 
basis  for  a  judgment  in  personam.  Pen- 
noyer  v.  Neff,  05  U.  S.  714,  24  L.  ed.  565. 
But  garnishment  or  foreign  attachment 
is  a  proceeding  quasi  in  rem.  Freeman 
V.  Alderson,  110  U.  S.  185, 187,  30  L.  ed. 
372,  373,  7  Sup.  Ct.  Rep.  165.  The  thing 
belonging  to  the  absent  defendant  is 
seized  and  applied  to  the  satisfaction  of 
his  obligation.  The  Federal  Constitu- 
tion presents  no  obstacle  to  the  full  ex- 
ercise of  this  power. 

It  is  asserted  that  these  settled  prin- 
ciples of  law  cannot  be  applied  to  en- 
force the  obligation  of  an  absent  hus- 
band to  pay  idimony,  without  violating 
the  constitutional  guaranty  of  due  proc- 
ess of  law.  The  main  ground  for  the 
contention  is  this:  In  ordinary  garnish- 
ment proceedings  the  obligation  forced 
is  a  debt  existing  at  the  commencement 
of  the  action,  whereas  the  obligation  to 
pay  alimony  arises  only  as  a  result  of  the 
suit.  The  distinction  is,  in  this  connec- 
tion, without  legal  significance.  The 
power  of  the  state  to  proceed  against  the 
property  of  an  absent  defendant  is 
the  same  whether  the  obligation  sought 
to  be  enforced  is  an  admitted  indebted- 
ness or  a  contested  claim.  It  is  the  same 
whether  the  claim  is  liquidated  or  is  un- 
liquidated, like  a  claim  for  damages  in 
contract  or  in  tort.  [272]  It  is  likewise 
immaterial  that  the  claim  is,  at  the  com- 
mencement of  the  suit,  inchoate,  to  be 
perfected  only  by  time  or  the  action  of 
the  court  The  only  essentials  to  the 
exercise  of  the  state's  power  are  presence 
of  the  res  within  its  borders,  its  seizure 
at  the  commencement  of  proceedings, 
and  the  opportunity  of  the  owner  to  be 
heard.  Where  these  essentials  exist,  a 
decree  for  alimony  against  an  absent  de- 
fendant will  be  valid  under  the  same  cir- 
cumstances and  to  the  same  extent  as  if 
the  judgment  were  on  a  debt, — ^that  is,  it 
will  be  valid  not  in  personam,  but  as  a 

charge  to  be  satisfied  out  of  the  prop- 
yl f.  •Ml. 


f  erty  seized.    Cases  are  cited  in  the  mar- 
gin.* 

The  objection  that  this  proceeding  was 
void,  because  there  was  no  seizure  of  the 
res  at  the  commencement  of  the  suit,  is 
also  unfounded.  The  injunction  which 
issued  against  the  bank  was  as  effective 
a  seizure  as  the  customary  garnishment 
or  taking  on  trustee  process.  Such  equi- 
table process  is  frequently  resorted  to  in 
order  to  reach  and  apply  property  which 
cannot  be  attached  at  law.  Cases  are 
cited  in  the  margin.' 
Affirmed. 


[2781  CLARK  PEA8B,  Petitioner, 

▼. 

RATHBUN-JONES  ENGINBERINO  COM- 
PANY.    (No.  860.) 


CLARK  PEASE  et  aL,  Petitioners^ 

V. 

RATHBUN-JONES  ENGINEERING  COM- 
PANY.     (No.  419.) 

(See  8.  C.  Reporter's  ed.  273-281.) 

Appeal  —  oompltance  with  mandate  *• 
deficiency  ezecatlon. 
1.  A  decree  entered  pursuant  to  the 

Note. — On  abatement  of  action  against 
corporation  by  dissolution  or  expiration 
of  charter — see  note  to  Venable  Bros.  v. 
Southern  Granite  Co.  32  L.B.A.(N.S.) 
446. 

t  Enforcement  of  allowance  of  allmoDy 
from  property  of  absent  defendant,  seized 
at  the  eommencement  of  the  suit  by  at- 
tachment or  similar  process.  Hanscom  ▼. 
Hanscom^  6  Colo.  App.  07»  30  Pac.  885; 
Thurston  y.  Thurston,  68  Minn.  279,  50  N. 
W.  1017;  Wood  v.  Price,  70  N.  J.  Eq.  1,  0, 
10,  81  Atl.  1003.  See  Bailey  y.  Bailey,  127 
N.  C.  474,  37  8.  E.  502 ;  Twinr  y.  (^Meara^ 
50  Iowa,  328,  331,  13  N.  W.  321.  Cf.  Bun- 
nell ▼.  Bunnell,  25  Fed.  214,  218. 

The  wife's  inchoate  right  to  alimony 
makes  her  a  creditor  of  the  husband  under 
the  statutes  against  fraudulent  conveyances. 
Ldvermore  y.  Boutelle,  11  Gray,  217,  220, 
71  Am.  Dec  708;  Thurston  y.  Thurston.  58 
Minn.  270,  50  N.  W.  1017 ;  Murray  y.  Mur- 
ray, 115  Cal.  286,  274,  37  L.RA.  828,  58 
Am.  St.  Rep.  07,  47  Pac  87;  Hinds  r. 
Hinds,  80  Ala.  225,  227. 

SAn  injunction  issued  against  a  resident 
debtor  of  a  nonresident  defendant  is  a  suffi- 
cient seizure  of  the  defendant's  propertT^to 
give  jurisdiction.  Bragg  y.  Oaynor,  85  Wis. 
468,  487,  21  L.RA.  161,  55  N.  W.  010.  See 
Murray  y.  Murray,  115  Cal.  288,  278,  87 
L.RA.  826,  56  Am.  St  Rep.  07,  47  Pac  87. 
See  Tyler  y.  Judges  of  Ct.  of  Registration, 
175  Mass.  71»  77,  51  LJLA  433,  55  N.  B. 
812. 
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mandate  of  a  Federal  circuit  court  of  ap- 
peals in  an  action  to  foreclose  a  vendor's 
lien  is  not  void  in  so  far  as  it  orders  a  de- 
ficiency execution  to  issue  against  the  de- 
fendant and  the  sureties  on  his  appeal  bond, 
where  the  original  decree,  which  the  cir- 
cuit court  of  appeals  affirmed,  adjudged 
that  plaintiff  "do  nave  and  recover**  a  cer- 
tain sum  of  money,  established  a  lien  on 
certain  property,  and  ordered  the  sale  there- 
of to  satisfy  the  judgment  if  not  paid  in 
a  specilled  time,  and  the  mandate  from  the 
appellate  court  commanded  that  "such  exe- 
cution and  further  proceedings  be  had  in 
said  cause  as,  according  to  right  and  jus- 
tice and  the  laws  of  the  United  States, 
ought  to  be  had." 

[For  other  cases,  see  Appeal  and  Error,  IX.  1, 
In  Digest  Sup.  Ct.  1908.] 

Appeal  —  judgment  —  subsequent  pro- 
ceedings below  —  waiver. 

2.  No  objection  to  the  form  of  the  de- 
cree in  a  suit  to  foreclose  a  vendor's  lien, 
based  upon  the  recital  therein  that  plain- 
tiff '*do  have  and  recover"  a  certain  sum 
of  money,  can  be  raised  in  the  proceedings 
had  after  such  decree  was  affirmed  on  ap- 
peal, where  this  objection  was  not  taken  on 
the  appeal. 

[For  other  cases,  see  Appeal  and  Brror,  IX.  1, 
in  DlgcBt  Sup.  Ct.  1908.] 

Abatement  —  by  dtssoltttion  of  corpora* 
I     tlon  —  pending  suit. 

3.  The  abatement  of  a  suit  pending 
against  a  corporation  on  appeal  when  such 
corporation  was  dissolved  was  prevented  by 
the  provisions  of  Tex.  Rev.  Stat.  1011,  art. 
1200,  that  upon  dissolution  of  a  corpora- 
tion the  president  and  directors  shall  be 
trustees  of  the  creditors  and  stockholders, 
with  full  power  to  settle  its  affairs,  and  in 
the  name  of  such  corporation  to  collect  all 
debts,  compromise  controversies,  and  main- 
tain or  defend  judicial  proceeding  and  that 
the  existence  of  every  corporation  may  be 
continued  for  three  years  after  its  dissolu- 
tion, for  the  purpose  of  enabling  those 
diarged  with  the  duty  to  settle  its  affairs. 

SIstoppel  —  to  assert  abatement  —  In- 

oonsistent  acts. 
'  4.  A  dissolved  corporation  which  takes 
an  appeal  from  a  decree  against  it  and 
l^ves  bond  for  its  successful  prosecution  is 
Sttrdly  in  a  position  to  assert  that  it  is  non- 
existent and  incapable  of  maintaining  and 
defending  pending  suits. 
(For  other  cases,  see  Estoppel,  III.  c.  In  Dl' 

gest  Sup.  Ct.  1908.1 

^nrj  —  Infringement  of  right  —  sum- 
mary judgment  on  appeal  bond. 

6.  The  constitutional  right  of  trial  by 

iuiy  presents  no  obstacle  to  the  rendition 
)j  a  Federal  district  court,  conformably  to 
the  local  law,  of  a  summary  judgment 
against  the  sureties  on  an  appeal  lioiid  upon 
the  affirmance  of  the  decree  appealed  from, 
•Ince  a  person,  by  becoming  a  surety,  sub- 
mits himself  to  be  governed  by  the  fixed 
rules  which  regulate  the  practice  of  the 
court. 

[For  other  cant^B,  see  Jury,  L  d,  1,  in  Digest 
Sap.  CL  190S,} 


Equity  —  Jurisdiction  —  summary  Judg- 
ment on  appeal  bond  —  remedy  al 
law. 

6.  A  Federal  court  of  equity  is  not 
without  jurisdiction  on  the  ground  of  the 
existence  of  an  adequate  remedy  at  law  to 
render  a  summary  judgment,  conformably 
to  the  local  law,  against  sureties  on  an  ap- 
peal bond,  where  the  decree  appealed  from 
has  been  affirmed. 

[For  other  cases,  see  Equity,  I.  c,  in  Digest 
Sup.  Ct.  1908.] 

Appeal  —  liability  on  appeal  bond  -« 
snmmary  Judgment  — >  waiver. 

7.  The  jurisdiction  or  power  of  a  Fed- 
eral district  court  to  render  summary 
judgment  against  the  sureties  on  an  appeal 
bond  upon  an  affirmance  of  the  decree  ap- 
pealed from,  and  without  notice  to  the  sure- 
ties, could  not  be  (juestioned  after  the  par- 
ties had,  by  motions  subsequently  filed, 
invoked  a  decision  of  the  court  upon  the 
question  of  the  sureties'  liability  on  the 
evidence  presented  by  them,  no  relevant  fact 
being  in  dispute. 

[For  other  cases,  see  Appeal  and  Error,  XI , 
in  Digest  Sup.  Ct.  1908.J 

Appeal  —  questions  reviewable  —  de- 
ficiency Judgment  on  appeal  bond  -« 
effect  of  payment. 

8.  The  payment  by  a  surety  on  the  ap- 
peal bond  of  a  dissolved  corporation,  "as 
trustee  for  himself  and  the  other  stock- 
holders," of  the  deticiencv  execution  issued 
on  the  bond  upon  the  affirmance  of  the  de- 
cree appealed  from  relieves  an  appellate 
court  from  the  necessity  of  determining 
whether  the  trial  court  erred  in  entering 
judgment  against  the  sureties  for  the  de- 
ficiency instead  of  judgment  merely  for  the 
costs  and  any  damages  to  the  plaintiff  re- 
sulting from  the  delay  incident  to  the  un* 
successful  appeal. 

[For  other  cases,  see  Appeal  and  Brror,  ¥111. 
t,  in  Digest  Sup.  Ct  1908.] 

[Nos.  360  and  419.] 

Submitted  January  8,  1917.    Decided  March 

6,  1917. 

TWO  WRITS  of  Certiorari  to  the 
United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  to  review 
decrees  which  affirmed  decrees  of  the 
District  Court  for  the  Southern  District 
of  Texas,  enforcing  the  liability  of  sure- 
ties on  an  appeal  bond.    Affirmed. 

See  same  case  below,  142  C.  C.  A.  565, 
228  Fed.  273. 

The  facts  are  stated  in  the  opinion. 

Mr.  Perry  J.  Lewis  submitted  the 
cause  for  petitioners.  Mr.  Frank  H. 
Booth  was  on  the  brief: 

A  judgment  or  decree  of  a  court 
against  one  not  a  party  to  the  proceed* 
ing,  without  pleading  against  him,  with- 
out service  of  process  or  notice  and  an 
opportunity  to  be  heard,  is  not  due  proe- 
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ess  of  law,  and  is  void  for  want  of  jur- 
isdiction. 

Galpin  v.  Page,  18  Wall.  350,  21  L.  ed. 
»59;  Hovey  v.  Elliott,  167  U.  S.  409,  42 
L.  ed.  215,  17  Sup.  Ct.  Rep.  841;  Rey- 
nolds V.  Stockton,  140  U.  S.  254,  35  L. 
ed.  464,  11  Sup.  Ct.  Rep.  773;  Wetmore 
V.  Karrick,  205  U.  S.  141,  51  L.  ed.  745, 
27  Sup.  Ct.  Rep.  434;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  ed.  914;  Mc- 
Veigh  V.  United  States,  11  Wall.  259,  20 
L.  ed.  80. 

Conceding  that  by  signing  an  appeal 
bond  one  makes  himself  so  far  a  party  to 
the  litigation  as  to  subject  himself  to  the 
jurisdiction  of  the  court,  yet  he  does  not 
thereby  surrender  his  right  to  be  heard, 
and  if  judgment  be  taken  against  him 
without  pleading,  notice,  or  an  oppor- 
tunity to  be  heard,  it  is  void. 

Blair  v.  Sanborn,  82  Tex.  686, 18  S.  W. 
159 ;  Booth  v.  Radford,  57  Mich.  357,  24 
N.  W.  102;  Burck  v.  Burroughs,  64  Tex. 
445;  Ex  parte  Miller,  1  Yerg.  435;  Hal- 
sev  v.  Murray,  112  Ala.  185,  20  So.  575 ; 
Willard  V.  Pralick,  31  Mich.  431;  Mil- 
ler V.  Hogeboom,  56  Neb.  434,  76  N.  W. 
888;  Offerman  &  W.  R.  Co.  v.  Waycross 
Air-Line  R.  Co.  112  Ga.  610,  37  S.  E. 
871;  Stephens  v.  Miller,  80  Ky.  47; 
Waysman  v.  Updegraph,  McCahon 
(Kan.)  88. 

Whether  the  trial  court  may  enter 
judgment  on  an  appeal  bond  against 
sureties,  without  a  trial  at  law  at  which 
a  jury  may  be  called,  depends  upon  the 
provisions  of  the  statute  or  a  rule  of 
court  authorized  by  legislative  enact- 
ment. 

Hiriart  v.  Ballon,  9  Pet.  156,  9  L.  ed. 
85. 

The  cause  of  action  against  sureties  on 
the  bond  given  on  an  appeal  from  a  de- 
cree of  foreclosure  is  essentially  legal  in 
its  nature,  and  may  be  asserted  only  in 
a  court  of  law;  and  the  attempted  exer- 
cise of  jurisdiction  by  a  court  of  equity, 
and  the  consequent  denial  of  the  right 
of  trial  by  jury,  are  contrary  to  the  Con- 
stitution of  the  United  States. 

Baylis  v.  Travellers  Ins.  Co.  113  U.  S. 
316,  28  L.  ed.  989,  5  Sup.  Ct.  Rep.  494; 
7  Enc.  U.  S.  Sup.  Ct.  Rep.  pp.  754,  755 ; 
Hiriart  v.  Ballon,  supra;  Hodges  v.  Eas- 
ton,  106  U.  S.  408,  27  L.  ed.  169,  1  Sup. 
Ct.  Rep.  307;  Kountze  v.  Omaha  Hotel 
Co.  107  U.  S.  378,  27  L.  ed.  609,  2  Sup. 
Ct.  Rep.  911. 

The  appearance  of  appellant  subse- 
quently to  the  decree,  by  motion  to  va- 
cate, did  not  operate  to  give  the  court 
of  equity  jurisdiction  to  render  a  judg- 
ment on  the  bond^  for  the  remedy  at  law 

is  plain,  adequate,  and  complete*    This  is 
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a  fundamental  objection  and  may  not  be 
waived. 

Allen  V.  Pullman's  Palace  Car  Co.  139 
U.  S.  662,  35  L.  ed.  305, 11  Sup.  Ct.  Rep. 
682;  Graves  v.  Boston  Marine  Ins.  Co. 
2  Cranch,  419,  2  L.  ed.  324;  Hipp  v.  Ba- 
bin,  19  How.  271,  15  L.  ed.  633 ;  Morgan 
V.  Beloit,  7  Wall.  613,  19  L.  ed.  203; 
Oelrichs  v.  Spain  (Oelrichs  y.  Williams) 
15  Wall.  228,  21  L.  ed.  44;  Parker  v. 
Winnipiseogee  Lake  Cotton  &  Woolen 
Co.  2  Black,  545,  17  L.  ed.  333;  Root  v. 
Lake  Shore  ft  M.  S.  B.  Co.  105  U.  S.  189, 
26  L.  ed.  975. 

The  mere  filing  of  the  motion  to  va- 
cate the  decree  did  not  operate  as  a 
waiver  of  the  right  of  trial  by  jury. 

Barney  v.  Schmeider,  9  Wall  248,  19 
L.  ed.  648;  Hodges  v.  Easton,  106  U.  S. 
408,  27  L.  ed.  169,  1  Sup.  Ct.  Rep.  307. 

Under  no  head  of  chancery  jurisdic- 
tion can  a  court  of  equity  of  the  United 
States  sustain  a  bill  to  obtain  a  decree 
for  the  payment  of  money  only  when  a 
like  recovery  may  be  had  at  law. 

Ambler  v.  Choteau,  107  U.  S.  586,  27 
L.  ed.  322,  1  Sup.  Ct.  Rep.  556;  Buzard 
V.  Houston,  119  U.  S.  352,  30  L.  ed.  453, 
7  Sup.  Ct.  Rep.  249;  Litchfield  v.  Ballon, 
114  U.  S.  190,  29  L.  ed.  132,  6  Sup.  Ct. 
Rep.  820;  Parkersburg  v.  Brown,  106 
U.  S.  500,  27  L.  ed.  243,  1  Sup.  Ct.  Rep. 
442. 

A  supersedeas  bond  given  on  an  ap- 
peal from  a  decree  of  foreclosure  oper- 
ates only  as  indemnity  against  damages 
by  reason  of  the  appeal,  and  docs  not 
operate  to  secure  the  payment  of  the 
amount  of  the  decree  or  any  deficiency 
that  may  remain  after  the  application  of 
the  proceeds  of  the  property  adjudged 
as  security  therefor. 

Crane  v.  Buckley,  203  U.  S.  443,  51  L. 
ed.  261,  27  Sup.  Ct.  Rep.  56;  Dexter  v. 
Say  ward,  79  Fed.  237;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Pope,  20  C.  C.  A.  253,  46 
U.  S.  App.  25,  74  Fed.  1;  Kountze  v. 
Omaha  Hotel  Co.  107  U.  S.  378,  27  L.  ed. 
609,  2  Sup.  Ct.  Rep.  911;  The  Sydney, 
47  Fed.  261. 

As  the  time  of  the  rendition  of  the 
decree  on  the  mandate  there  had  not 
been  a  judicial  ascertainment  of  the  fact 
or  amount  of  the  deficiency,,  and  there- 
fore the  decree  was  void. 

Baird  v.  McConkey,  20  Wis.  298 ;  Bank 
of  Rochester  v.  Emerson,  10  Paige,  359; 
Clapp  V.  Maxwell,  13  Neb.  542, 14  N.  W. 
653;  Cobb  v.  Thornton,  8  How.  Pr.  66; 
Hastings  v.  Alabama  State  Land  Co.  124 
Ala.  608,  26  So.  881;  Hull  v.  Young,  29 
S.  C.  64,  6  S.  E.  938;  Jones,  Mortg.  § 
1709;  Mickle  v.  Maxfield,  42  Mich.  304, 
3  N.  W.  961;  Moore  v.  Shaw,  15  Hun. 
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428;  Parr  T..Lindler,  40  S.  C.  193,  18  8. 
E.  636;  Presley  v.  McLean,  80  AU.  309; 
Baehe  y.  Doscher,  9  Jones  ft  8.  150; 
Tomey  v.  Qerhart,  41  Wis.  54;  Sayre  y. 
Ely  ton  Land  Co.  73  Ala.  85;  Winston  t. 
Browning,  61  Ala.  80. 

In  the  absence  of  equity  rule  10,  a 
Federal  court  of  equity  has  no  power  to 
render  a  deficiency  decree  in  a  foreclos- 
ure suit;  and  that  rule  authorizes  such 
a  decree  only  after  a  judicial  ascertain- 
ment of  the  fact  and  amount  of  the 
deficiency.  This  can  be  done  only  after 
sale  of  the  mortgaged  property. 

Kountze  y.  Omaha  Hotel  Co.  107  U.  8. 
378,  27  L.  ed.  609,  2  Sup.  Ct.  Rep.  911; 
Noonan  y.  Lee  (Noonan  y.  Braley),  2 
Black,  499,  17  L.  ad.  278;  Orchard  y. 
Hughes,  1  Wall  77, 17  L;  ad.  56L 

Where  complainant  in  a  foreclosure 
■nit  seeks  a  decree  for  a  deficiency,  and 
the  court  does  not  award  it,  nor  retain 
the  case  for  further  orders,  the  right  to 
such  a  decree  is  res  judicata. 

Durant  y.  Essex  Co.  (Durant  y.  Stor- 
row)  101  U.  S.  555,  25  L.  ed.  961;  Kings- 
bury y.  Buckner,  134  U.  8.  650.  33  L.  ed. 
1047,  10  Sup.  Ct.  Rep.  638;  Sibbald  y. 
United  States,  12  Pet  488,  9  L.  ed.  1167. 

After  the  adjournment  of  the  term  at 
which  a  judgment  or  decree  is  rendered, 
the  trial  co]urt  has  no  power  to  amend 
or  add  to  such  judgment  or  decree  in  any 
material  respect.  It  can  neither  add  to 
nor  take  from  the  rights  of  the  parties 
as  there  fixed. 

Durant  y.  Essex  Co.  (Durant  y.  Stor- 
row)  101  U.  8.  555,  25  L.  ed.  961;  Be 
Potts,  166  U.  S.  263,  41  L.  ed.  994,  17 
Sup.  Ct.  Rep.  520;  Ex  parte  Sawyer,  21 
Wall.  235.  22  L.  ed.  617;  Re  Washington 
a  G.  R.  Co.  140  U.  S.  91,  35  L.  ed.  339, 
11  Sup.  Ct.  Rep.  673;  Sibbald  y.  United 
States,  12  Pet.  488,  9  L.  ed.  1167. 

The  failure  of  the  court,  in  a  fore- 
closure suit,  to  award  the  complainant 
a  decree  for  deficiency,  is  a  judicial  er- 
ror, and  may,  after  adjournment  of  the 
term,  be  corrected  only  by  appeal. 

Barron  y.  Kennedy,  17  Cal.  574;  Bron- 
son  y.  Scbulten,  104  U.  S.  418,  26  L.  ed. 
800;  Leayenworth  County  y.  Chica^,  R. 
L  &  P.  R.  Co.  134  U.  S.  688,  33  L.  ed. 
1064,  10  Sup.  Ct.  Rep.  708;  Phillips  y. 
Negley,  1]7  U.  S.  665,  29  L.  ed.  1013,  6 
Sup.  Ct.  Rep.  901;  Putnam  y.  Day,  22 
Wall.  60,  22  L.  ed.  764. 

The  dissolution  of  the  People's  Light 
Company  abated  the  suit  against  it.  The  I 
deficiency  decree  was  therefore  void.  In 
the  absence  of  a  valid  decree  for  the 
deficiency  against  the  defendant  no  de- 
4sree  could  l^  rendered  against  the  sure- 
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ties,  even  though  otherwise  such 
be  done. 

Pendleton  y.  Russell,  144  U.  S.  640, 
36  L.  ed.  574, 12  Sup.  Ct  Rep.  743;  Ran- 
som y.  Williams,  2  Wall  313,  17  L.  ed. 
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An  execution  tested  after  the  dissoltt* 
tion  of  a  corporation — the  sole  defend- 
ant— is  void. 

Ransom  y.  Williams,  supra. 

Upon  the  return  of  the  mandate  of  the 
appellate  court  the  only  power  and  au- 
thority the  trial  court  has  is  to  enforce 
the  decree  therein  announced.  In  case 
of  afilrmance,  the  only  thing  the  trial 
court  may  do  is  to  execute  its  own  de- 
cree as  affirmed. 

Boyce  y.  Grundy,  9  Pet  275,  9  L.  ed. 
127;  Durant  y.  Elssex  Co.  (Durant  y. 
Storrow)  101  U.  8.  555,  25  L.  ed.  961; 
Oreen  v.  Chicago,  S.  &  C.  R.  Co.  1  C 
C.  A.  478,  6  U.  S.  App.  22,  49  Fed.  909; 
Eimberiy  y.  Arms,  40  Fed.  551;  Re 
Washington  ft  0.  R.  Co.  140  U.  S.  81,  35 
L.  ed.  339, 11  Sup.  Ct  Rep.  673;  Sibbald 
y.  United  States,  12  Pet  488,  9  L.  ed. 
1167. 

Mr.  Oarloe  Bee  submitted  the  cause  for 
respondent : 

Signers  of  an  appeal  bond  make  them- 
selves parties  to  the  suit,  and  their  lia- 
bility may  be  enforced  by  summary  pro- 
ceedings therein. 

Blossom  y.  Milwaukee  ft  C.  R.  Co.  1 
Wall.  655,  17  L.  ed.  673;  Hiriart  y.  Bal- 
lon, 9  Pet.  156,  9  L.  ed.  85 ;  Clarksdale  v. 
WilUamson,  114  C.  C.  A.  374,  194  Fed. 
412;  Gordon  v.  Third  Nat.  Bank.  6  C.  C. 
A.  125, 13  U.  S.  App.  554,  56  Fed.  790. 

The  liability  of  a  surety  on  a  super- 
sedeas bond,  as  in  the  present  case,  is 
fixed  by  the  affirmance  of  the  judgment 

Babbitt  v.  Finn  (Babbitt  y.  Shields) 
101  U.  S.  7,  25  L.  ed.  820. 

The  supersedeas  bond  covers  the 
amount  of  the  judgment  appealed  from. 

Stafford  v.  New  Orleans  Canal  ft  Bkg. 
Co.  17  How.  283,  15  L.  ed.  102;  United 
States  v.  Dashiel,  3  Wall.  688,  18  L.  ed. 
268;  Wood  v.  Brown,  43  C.  C.  A.  474, 
104  Fed.  203;  Catlett  v.  Brodie,  9  Wheat 
553, 6  L.  ed.  158 ;  Stafford  v.  Union  Bank, 
16  How.  135,  14  L.  ed.  876 ;  Jerome  v. 
McCarter,  21  Wall.  17,  22  L  ed.  515; 
Omaha  Hotel  Co.  v.  Kountze,  107  U.  S. 
378,  27  L.  ed.  609;  Rosenstein  y.  Tarr, 
51  Fed.  370;  Tarr  v.  Rosenstein,  3  C. 
C.  A.  466,  5  U.  S.  App.  197,  53  Fed.  112; 
American  Surety  Co.  v.  North  Packing 
ft  Provision  Co.  102  C.  C.  A.  258,  178 
Fed.  810;  Pease  v.  Rathbun-Jones  En- 
gineering Co.  142  C.  C.  A.  565,  228  Fed. 
273;  Northwestern  Mut.  L.  Ins.  Co.  y. 
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Keith,  23  a  C.  A.  196,  40  U.  8.  App. 
706,  77  Fed.  374;  Johnson  y.  Waters,  108 
U.  S.  4,  27  L.  ed.  630, 1  Sup.  Ct.  Bep.  L 
Execution  may  issue  for  the  deficiency 
whether  or  not  the  judgment  provided 
for  the  same. 

Byan  v.  Raley,  48  Tex.  Civ.  App.  187, 
106  S.  W.  750. 

Writs  of  execution  may  be  issued 
where  the  judgment  declares  the  rights 
of  the  parties. 

Ibid.;  Smith  v.  MiUer,  66  Tex.  74,  17 
S.  W.  399;  Carson  v.  Taylor,  19  Tex. 
Civ.  App.  177,  47  S.  W.  ^5;  Richards 
V.  Harrison,  218  Fed.  134;  Northwestern 
Mut  L.  Ins.  Co.  V.  Keith,  23  C.  C.  A. 
196,  40  U.  S.  App.  706,  77  Fed.  374;  2 
Foster,  Fed.  Pr.  6th  ed.  p.  1346. 

A  correction  of  the  judgment  so  as  to 
provide  for  an  execution  for  the  de< 
fieiency  was  not  necessary;  but  if  it 
should  be  held  to  be  necessary,  then  the 
court  had  a  right  to  order  the  issuance 
of  proper  process  so  as  to  provide  for 
the  enforcement  of  the  judgment. 

MiatL  F.  Ins.  Co.  v.  Boon,  95  U.  S. 
117,  24  L.  ed.  396;  Bernard  v.  Abel,  84 
C.  a  A.  361,  166  Fed.  662:  Odell  v. 
Beynolds,  17  C.  a  A.  317,  37  U.  S.  App. 
447,  70  Fed.  666;  Oroton  Bridge  &  M&. 
Co.  V.  Clarke  Pressed  Brick  Co.  126  Fed. 
652;  Be  Wight,  134  U.  S.  136,  33  L.  ed. 
865,  10  Sup.  Ct.  B^.  487;  Bank  of  the 
Commonwealth  v.  Wistar,  3  Pet  431,  7 
L.  ed.  731. 

The  general  rule  is  that  the  word 
^'may''  in  a  statute  will  be  construed  to 
mean  ^shaU''  wherever  the  rights  of  the 
public  or  a  third  person  depend  upon  the 
exercise  of  a  power  or  the  performance 
of  a  duty  to  which  it  refers. 

Mayson  v.  Fearson,  9  How.  248,  13  L. 
ed.  125;  People  ex  rel.  Brokaw  ▼.  High- 
way Comra.  130  Bl.  482,  6  L.BJL  161,  22 
N.  £.  696;  Provisional  Municipality  v. 
Lehman,  6  C.  C.  A.  349,  13  U.  S.  App. 
411,  67  Fed.  324;  Havemeyer  v.  Superior 
Ct  84  Cal.  327,  10  L.R.A.  627,  18  Am. 
St  Bep.  192,  24  Pac  121. 

Statutes  often  provide  that  the  cor- 
porate existence  of  corporations  shaU 
continue  for  a  fixed  period  after  the  dis- 
solution, so  that  suits  may  be  brought 
by  and  against  the  corporation  for  the 
purpose  of  closing  up  its  business  and 
disposing  of  its  assets. 

McGoon  V.  Scales,  9  Wall.  23, 19  L.  ed. 
645. 

The  life  of  a  corporation  is  frequently 
extended  by  these  statutes  for  three 
years. 

Herron  v.  Vance,  17  Ind.  595;  Foster 
▼.  Essex  Bank,  16  Mass.  245,  8  Am.  Dec. 

135;  Yon  Glahn  v.  De  Bosset,  81  N.  C. 
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467.  See  also  Dundee  Mortg.  A  T. 
Invest  Co.  v.  Hughes,  77  Fed.  855. 

In  the  case  of  Boyd  v.  Hankinson,  34 
C.  C.  A.  197,  63  U.  S.  App.  678,  92  Fed. 
53,  it  was  held  that  the  right  to  an  execu- 
tion against  a  corporation  existed  after 
its  dissolution  under  a  statute  similar  to 
ours. 

The  fact  that  one  of  these  sureties  was 
deceased  did  not  in  any  way  affect  the 
validity  of  the  execution  as  against  the 
defendant  People's  Light  Company  and 
the  remaining  sureties  on  its  supersedeas 
bond. 

Stark  V.  Carroll,  66  Tex.  393. 1  S.  W. 
198;  Boyce  v.  Woods,  37  Tex.  246; 
Chandler  v.  Hudson,  11  Tex.  36;  Babbitt 
V.  Finn  (Babbitt  v.  Shields)  101  U.  S. 
7-16,  25  L  ed.  820-822. 

Mr.  Justice  Brandeia  delivered  the 
opinion  of  the  court: 

Pease  and  Heye  were  sureties  on  a 
supersedeas  bond  given  on  appeal  to  the 
United  States  circuit  court  of  appeals 
in  a  suit  to  foreclose  a  vendor's  lien. 
The  district  court  for  the  southern  dis- 
trict of  Texas  had  entered  a  decree 
against  the  People's  Light  Company,  de- 
claring that  Bathbun-Jones  Engineering 
Company  "do  have  and  recover'  $6,804.- 
90,  with  interest;  establishing  a  lien  on 
certain  personal  property;  and  directing 
that  it  be  sold  to  satisfy  the  judgment, 
if  the  same  be  not  paid  within  sixty 
days.  The  appellate  court  affirmed  the 
decree.  133  C.  C.  A.  623,  218  Fed.  167. 
The  mandate  directed  that  the  defend- 
ant and  the  sureties  ^ay  the  costs  in 
this  court,  for  which  execution  may  be 
issued  out  of  the  district  court,"  and 
"commanded  that  such  execution  and 
further  proceedings  be  had  in  said  cause 
as,  according  to  ri^ht  and  justice,  and 
the  laws  of  the  Umted  States,  ought  to 
be  had."  Thereupon  the  district  court, 
apparently  without  notice  having  been 
given  specifically  to  sureties,  entered  its 
[275]  "decree  on  mandate."  This  de- 
cree ordered  ''that  said  mandate  be  made 
the  judgment  of  this  court;"  that  a  sale 
be  made,  as  herein  provided,  ''to  satisfy 
said  judgment,"  and  that  "in  the  event 
said  property  does  not  sell  for  sufficient 
amount  to  satisfy  said  judgment,  inter- 
est and  costs,  the  clerk  of  this  court 
issue  execution  against  the  defendant 
and  against  the  sureties  on  the  appeal 
bond,  .  .  .  for  any  deficiency  that 
may  remain." 

The  sale  was  had.  Pease,  being  the 
highest  bidder,  purchased  all  the  prop- 
erty for  a  sum  which,  when  applied  up^ 

on  the  judgment,  left  a  large  deficiency. 
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Immediately  after  the  sale,  and  before 
execution  issued.  Pease  and  Heye's  ad- 
ministratrix (he  having  died  pending  the 
appeal)  filed,  in  the  district  court,  a  mo- 
tion that  execution  be  stayed  and  that  so 
much  of  the  ''decree  on  mandate"  as  di- 
rected its  issue  be  set  aside.     On  the 
same  day  a  similar  motion  was  filed  by 
the  trustee  in  liquidation  of  the  People's 
Light  Company  (it  having  been  dissolved 
pending  the  appeal).    Both  motions  were 
presented  by  the  counsel  who  had  there- 
tofore acted  for  the  defendant.    The  au- 
thority of  the  court  to  issue  the  execu- 
tion was  attacked  on  several  grounds. 
Both  motions  alleged  that  the  original 
decree  contained  no  provision  for  such 
execution,  and  that  it  could  not  be  en- 
larged on  return  of  the  mandate,  because 
the  term  had  expired  at  which  it  was 
entered.    They  alleged  that  the  order  for 
execution  was  illegal  because  the  Peo- 
ple's Light  Company  had  been  dissolved 
and  Heye  had  died,  pending  the  appeal. 
They  asserted  that  the  ''decree  on  man- 
date," so  far  as  it  directed  the  issuance 
of   the   execution,  was   "wrongful   and 
ill^^"  because  "it  was  entered  by  the 
coi:urt  without  pleading,  without  notice, 
and  without  hearing,  against,  to,  or  of 
these  petitioners,"  and  "deprived  them 
of  their  property  without  due  process  of 
law."    The  motion  on  behalf  of  the  sure- 
ties aUeged  also  that  they  had  been  de- 
prived of  their  constitutional  right  to 
"trial   by  jury   in    actions   at   common 
[276]  law."    The  prayers  for  relief  were 
rested,  also,  on  still  broader  grounds, 
which  involved  directly  the  whole  merits 
of  the  controversy.    It  was  alleged  that 
the  "bond  did  not  secure,    .    .    .    the 
payment  of  the  amount  of  said  judgment 
or  any  deficiency  that  might  remain  after 
the  application  of  the  proceeds  of  the 
sale  of  said  property,  but  operated  only 
as  indemnity  against  damages  and  costs 
by  reason  of  said  appeal," — and  that  the 
costs  on  said  appeal  had  been  paid.  The 
motions,  which  were  fully  heard  upon 
evidence  introduced  by  the  petitioners, 
were  denied.     An  appeal  was  taken  by 
all  the  petitioners  from  this  denial;  and 
by  Pease  alone  from  the  "decree  on  man- 
date."   Both  the  decrees  were  affirmed 
on  appeal;  and  a  rehearing  was  refused. 
142  C.  C.  A.  665,  228  Fed.  273.    There- 
upon petitions  to  this  court  for  certiorari 
to  the  circuit  court  of  appeals  were  filed 
and  granted. 

After  issue  of  the  execution,  Pease  in- 
stituted still  another  proceeding, — a  suit 
to  restrain  its  enforcement.  But  when 
the  injunction  was  denied  by  the  dis- 
trict court,  the  marshal  made  levy,  and 
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Pease,  "as  trustee  for  himself  and  the 
other  stockholders  of  the  People's  Light 
Company,"  paid  to  the  clerk  of  court 
the  balance  due  on  the  judgment.  An 
appeal  from  the  denial  of  the  injunction 
was  dismissed  by  the  circuit  court  of  ap- 
peals; but  review  of  that  decree  is  not 
sought  here. 

The  petitioners  still  contend,  on  va- 
rious grounds,  that  the  proceedings  be- 
low are  void  for  lack  of  due  process  of 
law,  or  should  be  set  aside  for  error: 

First.  It  is  contended  that  the  "de- 
cree on  mandate"  was  void  so  far  as  it 
ordered  execution  to  issue  for  any  de- 
ficiency; because  that  direction  was  not 
contained  in  the  original  decree  or  in  the 
mandate  of  the  circuit  court  of  appeals. 
We  are  referred  to  cases  holding  that 
the  lower  court  must  enforce  the  decree 
as  affirmed  without  substantial  enlarge* 
ment  or  alteration.  But  the  original  de- 
cree ordered  that  the  plaintiff  "do  have 
and  recover"  $6,804.90.  [277]  This  is 
the  customary  language  used  in  personal 
judgments  which  are,  without  further 
direction,  enforceable  by  general  execu- 
tion. If  the  defendant  desired  to  insist 
that,  because  the  suit  was  a  foreclosure 
proceeding,  the  decree  in  this  form  was 
not  proper,  the  objection  should  have 
been  taken  on  the  first  appeal;  and,  not 
having  been  so  taken,  must  be  considered 
as  waived.  The  "decree  on  mandate" 
obeyed  the  command  of  the  mandate 
"that  such  execution  and  further  pro- 
ceedings be  had  in  said  cause  as,  accord- 
ing to  right  and  justice,  and  the  laws  of 
the  United  States,  ought  to  be  had." 
The  amount  of  the  deficiency  was  fixed 
by  the  sale;  the  insertion  of  the  amount 
in  the  execution  was  but  a  clerical  act. 

Second.  It  is  contended  that  all  suits 
pending  against  the  People's  Light  Com- 
pany abated  upon  its  dissolution.  As  we 
read  the  Texas  statute  (Rev.  Stat.  1911, 
art.  1206),  such  a  consequence  is  care- 
fully avoided.  It  is  there  provided  that 
upon  dissolution  the  president  and  di- 
rectors shall  be  trustees  of  the  creditors 
and  stockholders  of  the  corporation, 
"with  full  power  to  settle  its  affairs," 
and  with  power  "in  the  name  of  such 
corporation  ...  to  collect  all  debts, 
compromise  controversies,  maintain  or 
defend  judicial  proceeding^."  This  gen- 
eral language  makes  no  distinction  be- 
tween pending  and  subsequent  "judicial 
proceedings,"  which  the  trustees  are  em- 
powered to  maintain  and  defend  in  the 
corporation's  name;  and  there  seems  no 
reason  why  such  a  distinction  should  be 
read  into  the  statute.    There  is  also  the 

further  provision  in  the  article  that  "the 
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existence  of  every  corporation  may  be 
continued  for  three  years  after  its  disso- 
lution from  whatever  cause,  for  the  pur- 
pose of  enabling  those  charged  with  the 
duty  to  settle  upon  its  aSairs.''  The 
People's  Light  Company,  which  takes 
this  appeal  and  gives  bond  for  its  suc- 
cessful prosecution,  is  hardly  in  a  posi- 
tion to  assert  that  it  is  nonexistent  and 
incapable  of  maintaining  and  defending 
pending  suits. 

[278]  Third.  It  is  contended  that  the 
district  court  had  no  power  under  the 
Constitution  to  render  a  summary  judg- 
ment against  the  sureties  upon  afarmance 
of  the  decree  appealed  from,  and  that 
resort  should  have  been  had  to  an  action 
at  law.  The  method  pursued  has  been 
introduced  by  statute  into  the  practice 
of  many  states,  including  Texas.  Rev. 
Civ.  Stat.  art.  1627.  See  cases  in  the 
margin.^  Pursuant  to  the  requirements 
of  the  Conformity  Act  (Rev.  Stat.  § 
914),  this  practice  is  followed  by  the 
Federal  courts  in  actions  at  law.  Hiriart 
V.  Ballon,  9  Pet.  156,  9  L.  ed.  85;  Gordon 
V.  Third  Nat.  Bank,  6  C.  C.  A.  125,  13 
U.  S.  App.  554,  56  Fed.  790;  Egan  v. 
Chicago  G.  W.  R.  Co.  163  Fed.  344.  The 
constitutional  right  of  trial  by  jury  pre- 
sents no  obstacle  to  this  method  of  pro- 
ceeding, since  by  becoming  a  surety  the 
party  submits  himself  '^to  be  governed 
by  the  fixed  rules  which  regulate  the 
practice  of  the  court."  Hiriart  v.  Bal- 
lon, 9  Pet.  156, 167,  9  L.  ed.  85,  89.  Al- 
though the  adoption  of  state  procedure  is 
not  obligatory  upon  the  Federal  courts 
when  sitting  in  equity,  they  have  fre- 


quently rendered  summary  judgment 
against  sureties  on  appeal  bonds.  See 
cases  in  the  margin.'  Some  of  the  dis- 
trict courts,  by  [279]  formal  rule  of 
court  require  the  bond  to  contain  an  ex- 
press agreement  that  the  court  may, 
upon  notice  to  the  sureties,  proceed  sum- 
marily against  them  in  the  original  ac- 
tion or  suit.  See  Rule  91,  Arix.  Dist. 
Court  Rules,  adopted  March  6,  1912; 
Rule  90,  Wash.  Dist.  Court  Rules,  1905. 
But  this  is  not  a  general  provision;  nor 
is  it  a  necessary  one.  For,  as  this  court 
has  said,  sureties  "become  quasi  parties 
to  the  proceedings,  and  subject  them- 
selves to  the  jurisdiction  of  the  court, 
so  that  sunmiary  judgment  may  be  ren- 
dered on  their  bonds."  Babbitt  ▼.  Finn 
(Babbitt  V.  Shields)  101  U.  S.  7,  15,  26 
L.  ed.  820,  822.  The  objection  that  a 
court  of  equity  has  no  jurisdiction  be- 
cause there  is  an  adequate  remedy  at  law 
on  the  bond  is  not  well  taken.  A  court 
of  equity,  having  jurisdiction  of  the 
principal  case,  will  completely  dispose  of 
its  incidents  and  put  an  end  to  further 
litigation.  Applying  this  principle,  equi- 
ty courts,  upon  the  dissolution  of  an 
injunction,  commonly  render  a  summary 
decree  on  injunction  bonds.  See  cases 
cited  in  the  margin.' 

Fourth.  It  is  contended  that  notice 
was  not  given  to  the  surety  of  the  mo- 
tion for  summary  judgment.  It  is  a 
proper  and  usual  practice  to  give  such 
notice;  but  it  may  be  questioned  whether 
notice  is  always  essential.  See  Union 
Surety  Co.  v.  American  Fruit  Product 
Co.  238  U.  S.  140,  59  L.  ed.  1238,  35 


1  Summary  judgment  was  entered  on  ap- 
peal bonds  in  the  following  cases:  White 
T.  Prigmore,  29  Ark.  208;  Meredith  v.  Santa 
Clara  Min.  Asso.  00  Gal.  617;  Johnson  ▼. 
Chicago  &  P.  Elevator  Co.  119  U.  S.  388, 

80  L.  ed.  447,  7  Sup.  Ct  Rep.  254  (IlL) ; 
Jewett  v.  Shoemaker,  124  Iowa,  561,  100 
N.  W.  531;  Greer  y.  McCarter,  5  Kan.  17; 
Holmes  v.  The  Bell  Air,  5  La.  Ann.  523; 
Chappee  v.  Thomas,  5  Mich.  58 ;  Davidson  v. 
Farrell,  8  Minn.  258,  Gil.  225 ;  Beall  v.  New 
Mexico,  16  WaU.  535,  21  L.  ed.  292  (N.  M.) ; 
Clerk's  Office  v.  Huffsteller,  67  N.  C.  449; 
Charman  v.  McLane,  1  Or.  839;  Whiteside 
V.  Hickman,  2  Yerg.  858;  Allen  r.  Catlin, 
9  Wash.  603,  38  Pac.  79. 

8  Cases  where  equity  courts  ^ve  summary 
judgment  against  the  securities  on  appeal 
bonds:  Wo<xlworth  v.  North  Western  Mut. 
L.  Ins.  Co.  185  U.  S.  354,  46  L.  ed.  945,  22 
Sup.  Ct.  Rep.  676;  Smith  v.  Gaines,  98  U. 
S.  841,  23  L.  ed.  901 ;  Richards  v.  Harrison, 
218  Fed.  134  (D.  C.  S.  D.  Iowa);  Fidelity 
ft  D.  Co.  V.  Expanded  Metal  Co.  106  C.  C.  A 
114,  183  Fed.  508  (3d  C.  C.  A),  affirming 
177  Fed.  604;    Perry  v.  Tacoma  Mill  Co. 

81  C.  C.  A.  333,  152  Fed.  115   (9th  C.  C.f 
f  1  li.  ed. 


A ) ;  Empire  State-Idaho  Min.  ft  Develop- 
ing Co.  V.  Hanley,  69  C.  C.  A  87,  186  Fed. 
99  (9th  C.  C.  A.) ;  Brown  T.  North  Western 
Mut.  L.  Ins.  Co.  55  C.  0.  A.  654,  119  Fed. 
148  (8th  C.  C.  A). 

s  Cases  where  it  was  held  that  courts  of 
equity  might  render  summary  judgment  on 
injunction  honds:  Russell  v.  Farley,  105 
U.  S.  433,  445,  26  L.  ed.  1060,  1064;  Lea 
V.  Deakin,  11  Biss.  40,  18  Fed.  514  (C.  C. 
N.  D.  111.) ;  Lehman  ▼.  McQuown,  81  Fed. 
138  (C.  C.  Colo.);  Coosaw  Min.  Co.  v. 
Farmers'  Min.  Co.  51  Fed.  107  (C.  C.  S. 
C.) ;  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co. 
32  C.  C.  A  498,  61  U.  S.  App.  193,  90  Fed. 
15,  19  Mor.  Min.  Rep.  525  (9th  C.  C.  A.) ; 
Cimiotti  Unhairing  Co.  v.  American  Fur 
Ref.  Co.  158  Fed.  171  (C.  C.  N.  J.).  A  lew 
of  the  districts  have  a  rule  of  court  provid- 
inf  that  damages  upon  dissolution  of  an 
injimction  "may  be  assessed  in  the  same 
proceeding,  either  by  the  court  or  by  refer- 
ence to  a  master  and  judgment  entered  In 
the  same  action  against  the  sureties  on  the 
bond."  See  Ark.  West.  D.  Rule  16,  as 
amended  to  Feb.  27,  1908;  Ark.  East  D. 
Rule  14,  as  amended  to  Oct.  1»  1915. 
46  7a 
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Sup.  Ct.  Rep.  828;  Johnson  v.  Chicago 
&  P.  Elevator  Co.  119  U.  S.  388,  30  L. 
ed.  447y  7  Sup.  Ct.  Rep.  254^  and  eases 
in  the  margin.^ 

[280]  Furthermore,  the  last  two  ob- 
jections, if  originally  weU  taken,  were 
waived  or  cured  by  the  subsequent  pro- 
ceedings. For  the  motions  filed  later  in- 
voked a  decision  by  the  court  upon  the 
question  of  the  sureties'  liability  on  the 
evidence  presented  by  them;  and  no 
relevant  fact  was  in  dispute.  There  was 
no  issue  to  submit  to  a  jury,  even  if  the 
sureties  had  been  otherwise  entitled 
thereto.  After  thus  voluntarily  submit- 
ting their  cause  and  encountering  an  ad- 
verse decision  on  the  merits,  it  is  too 
late  to  question  the  jurisdiction  or  power 
of  the  court.  St  Louis  &  S.  F.  R.  Co.  v. 
McBride,  141  U.  S.  127,  35  L.  ed.  659, 
11  Sup.  Ct.  Rep.  982;  Western  Life  In- 
demnity Co.  V.  Kupp,  235  U.  S.  261,  273, 
59  L.  ed.  220,  224,  35  Sup.  Ct.  Rep.  37. 

Fifth.  It  is  further  contended  that 
the  district  court  erred  in  entering  judg- 
ment against  the  surety  for  the  deficien- 
cy, instead  of  merely  for  the  costs  and 
any  damages  to  the  plaintiff  resulting 
from  the  delay  incident  to  the  unsuccess- 
ful appeaL  This  objection  raises  a  more 
serious  question.  The  supersedeas  bond 
was  in  the  common  form,  conditioned 
that  the  am>ellant  shall  'prosecute  its 
appeal  to  effect  and  answer  all  damages 
and  costs,  if  it  fails  to  make  its  plea 
good.''  It  has  long  been  settled  that  a 
bond  in  that  form  binds  the  surety,  up- 
on afArmance  of  a  judgment  or  decree  for 
the  mere  payment  of  money,  to  pay  the 
amount  of  the  judgment  or  decree.  Cat- 
lett  V.  Brodie,  9  Wheat.  553,  6  L.  ed.  158. 
Rule  29  of  this  court— rule  13,  5th  C.  C. 
A. — ^makes  provision  for  a  difference 
with  respect  to  the  bond,  between  a  judg- 
ment or  decree  for  money  not  otherwise 
secured,  and  cases  ^where  the  property 
in  controversy  necessarily  follows  the 
event  of  the  suit,  as  in  real  actions, 
replevin,  and  in  suits  on  mortgages."  It 
is  not  [281]  clear  whether  the  purpose 

*  Cases  showing  the  usual  practice  of  giv- 
ing to  the  sureties  notice  of  the  motion: 
Empire  State-Idaho  Min.  ft  Developing 
Co.  V.  Hanley,  69  C.  C.  A.  87,  136  Fed.  99; 
Gordon  v.  Third  Nat.  Bank,  6  C.  C.  A.  125, 
13  U.  S.  App.  664,  66  Fed.  790.  Cf.  Leslie 
V.  Brown,  32  C.  C.  A.  656,  61  U.  S.  App. 
727.  90  Fed.  171.  Cases  in  state  courts 
holding  that  notice  to  the  surety  Is  not 
requisite:  Rogers  ▼.  Brooks,  31  Ark.  194; 
Meredith  v.  Suita  Clara  Min.  Asso.  60  Cal. 
617;  Jewett  v.  Shoemaker,  124  Iowa,  561, 
100  N.  W.  531;  Portland  Trust  Co.  v. 
Havely,  36  Or.  234,  245,  59  Pac.  466,  61 
Pae.  846. 
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of  the  rule,  in  case  of  secured  judgments 
or  decrees,  was  merely  to  limit  the 
amount  of  the  penalty,  or  was  also  to 
affect  the  nature  of  the  liabilities,  so  that 
the  sureties  would  be  liable  to  answer 
only  for  the  costs,  and  damages  actually 
resulting  from  the  delay. 

We  are,  however,  relieved  from  de- 
ciding this  question;  because  the  record 
discloses  that  after  the  issue  of  the  exe- 
cution complained  of.  Pease  paid  the 
amount  due  ''as  trustee  for  himself  and 
the  other  stockholders  of  the  People's 
Light  Company.''  In  other  words,  the 
record  does  not  show  that  Pease  paid  the 
amount  as  surety  in  satisfaction  of 
the  deficiency  of  judgment  against  him- 
self. The  pajrment  by  him  may  have 
been  made  "as  trustee,"  because  before 
that  time  the  corporation  had  been  dis- 
solved. If  this  payment  was  made  on 
behalf  of  the  corporation,  obviously 
Pease  could  get  no  benefit  £rom  a  re- 
versal of  the  decree;  and  as  the  decree 
has  been  satisfied  by  the  principal 
obligor,  the  sureties  are  in  no  cUinger  of 
further  proceeding  against  themselves. 
On  the  facts  appearing  of  record  the  de- 
cree is  therefore  affirmed. 


SWIFT  k  GOMPANT,  PUT.  in  Err., 

V. 

HOCKING  VAIXEY  RAILWAY  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  281-290.) 

SUpnlatlon  —  effect  —  oontravening 
ord. 

1.  A  stipulation  in  a  suit  to  recorer 
demurrage  charges  on  private  cars,  "made 
for  the  purpose  only  of  reviewing  the  judg- 
ment" below,  that  the  track  on  which  the 
cars  were  placed  was  a  "private  track," 
will  be  treated  by  the  Federal  Supreme 
Court  on  writ  of  error  as  a  nullity,  where 
the  facts  set  forth  in  the  petition  and  ex- 
hibits which  determine  the  character  of  the 
track  and  the  relation  to  it  of  carrier  and 
shipper,  and  which  were  admitted  by  the 
demurrer,  show  that  such  track  in  fact  was 
owned  by  the  carrier. 

[Matters  as  to  stipulation,  ses  Stipulation,  la 
Digest  Sup.  Ct.  1908.] 

Carriers  —  demnrrage  —  private  cars. 

2.  An  interstate  carrier  may  lawfully 
adopt  a  demurrage  rule  exacting  demurrage 
charges  on  private  cars  detained  on  the 
carrier's  tracks  while  still  in  railroad  serv* 
ice. 

[No.  876.] 

Note. — On  the  right  of  a  railway  com- 
pany to  charge  for  detention  of  its  cars 
by  consigpiees — see  note  to  Norfolk  &  W. 
R.  Go.  V.  •Adams,  C.  ^  Co.  22  L.R. A.  530. 
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Argued  December  6,  1916.     Decided  Mareb 

6,  J917. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court 
of  Appeals  of  Cuyahoga  County,  in  that 
state,  affirming  a  judgment  of  the  Court 
of  Common  Pleas  of  said  county  in  fa- 
vor of  a  carrier  in  an  action  to  recover 
demurrage  charges  on  private  cars.  Af- 
firmed. 

See  same  case  below,  93  Ohio  St.  143, 
LJI.A.— ,  — ,  U2  N.  E.  212. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  Hampton  Todd  and  Wil- 
liam L.  Day  argued  the  cause  and  filed 
a  brief  for  plaintiff  in  error. 

Mr.  0.  M.  Horn  argued  the  cause,  and, 
with  Mr.  James  H.  Hoyt,  filed  a  brief 
for  defendant  in  error. 

[288]  Mr.  Justice  Braadeis  deUvered 
the  opinion  of  the  court : 

The  National  Convention  of  Railway 
Commissioners,  an  association  compris- 
ing the  commissioners  of  the  several 
states,  adopted  ia  November,  1909,  a  Uni- 
form Demurrage  Code.  This  action  was 
based  upon  extensive  investigations  and 
thorough  discussion,  participated  in  by 
the  railroad  commissioners,  commercial 
oziganizations,  representatives  of  rail- 
roads, and  individual  shippers  from  all 
parts  of  the  country.  On  December  18, 
1909,  the  Interstate  Commerce  Commis- 
sion indorsed  the  rules  so  adopted,  and 
recommended  "that  they  be  made  effec- 
tive on  interstate  transportation  through- 
out the  counti^.''  Re  Demurrage  In- 
vestigation, 19  Inters.  Com.  Rep.  496. 

These  rules  provide  that  after  two 
days'  free  time  '^cars  held  for  or  by  con- 
signors or  consignees  for  loading^  or  un- 
loading shall  (with  certain  exceptions 
not  here  material)  pay  a  demurrage 
charge  of  $1  per  car  per  day.  Private 
cars  are  specifically  included  by  the  fol- 
lowing note: 

Note. — ^Private  ears  while  in  railroad 
service,  whether  on  carrier's  or  private 
tracks,  are  subject  to  these  demurrage 
rules  to  the  same  extent  as  cars  of  raU- 
road  ownership. 

(Empty  private  cars  are  in  railroad 
service  from  the  time  they  are  placed  by 
the  carrier  for  loading  or  tendered  for 
loading  on  the  orders  of  a  shipper.  Pri- 
vate cars  under  lading  are  in  railroad 
service  until  the  lading  is  removed  and 
cars  are  regularly  released.  Cars  which 
belong  to  an  industry  performing  its  own 

switching  service  are  in  railroad  service 
f  1  li.  ed. 


from  the  time  they  are  placed  by  the  in- 
dustry upon  designated  interchange 
tracks,  and  thereby  tendered  to  the  car- 
rier for  movement.  If  such  cars  are  sub- 
sequently returned  empty,  they  are  out 
of  service  when  withdrawn  by  the  in- 
dustry from  the  interchange;  if  [284] 
returned  under  load,  railroad  service  is 
not  at  an  end  until  the  lading:  is  duly 
removed.) 

In  1910  the  Hocking  Valley  RaUway 
Company,  an  interstate  carrier,  inserted 
in  its  freight  tariff  duly  filed  and  pub- 
lished as  required  by  the  Act  to  Regulate 
Commerce,  the  demurrage  rules  and 
charges,  including  that  relating  to  pri- 
vate cars,  quoted  above.  Thereafter, 
Swift  &  Company,  Chicago  meat  packers, 
established  on  the  line  of  that  railroad 
at  Athens,  Ohio,  a  warehouse  to  which 
it  made,  from  time  to  time,  shipments  in 
private  cars.  These  cars,  which  were 
placed  on  the  switch  used  in  connection 
with  the  warehouse,  were  not  unloaded 
within  the  forty-eight  hours'  free  time 
allowed  by  the  tariff;  and  demurrage 
charges  were  assessed  by  the  Railway 
Company.  Payment  being  refused,  this 
action  was  brought  in  the  court  of  com- 
mon pleas  of  Cuyahoga  county,  Ohio,  to 
recover  the  amount.  The  amended  peti- 
tion alleged,  among  other  things,  that  the 
demurrage  rules  and  charges  had  been 
'^approvcKi  by  the  Interstate  Commerce 
Commission  by  a  decision  rendered  by 
the  Commission  on  the  14th  day  of  No- 
vember, 1910^  in  the  ease  of  Procter  & 
G.  Co.  V.  Cincinnati,  H.  ft  D.  R,  Co. 
which  decision  is  reported  in  19  Inters. 
Com.  Rep.  556  to  560,  inclusive  thereof, 
and  which  decision,  approving  said  car 
demurrage  rules  and  charges,  is  hereby 
referred  to  and  made  a  part  hereof,  as 
though  the  same  were  fully  written  out 
at  length  herein.'' 

Swift  ft  Company  demurred;  and  de- 
fended on  the  single  gpround  that  the  cars 
in  question  were  its  private  cars,  stand- 
ing on  its  'private  track;"  contended 
that  the  demurrage  rule  which  required 
payment  of  charges  under  such  circum- 
stances was  an  arbitrary  imposition; 
that  it  was  unlawful  and  void;  and  that 
it  was  subject  to  collateral  attack,  even 
though  included  in  a  tariff  duly  filed  and 
published  under  the  Act  to  Regulate 
Commerce.  Two  [285]  days  after  the 
case  had  been  heard  on  demurrer  in  the 
court  of  common  pleas,  counsel  filed  a 
stipulation  as  follows : 

'Tor  the  purpose  only  of  reviewing  the 
judgment  of  the  common  pleas  cou^  on 
defendant's  demurrer  to  the  amended  pe- 
tition, it  is  stipulated  by  the  parties  here- 
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to  that  the  track  on  which  the  cars  in 
question  were  placed  was  the  private 
track  of  Swift  &  Company." 

The  next  day  judgment  was  rendered 
for  the  Railway  Company.  It  was  af- 
firmed both  by  the  court  of  appeals  of 
Cuyahoga  county  and  by  the  supreme 
court  of  Ohio.  93  Ohio  St.  143,  L.B.A.— , 
— ,  112  N.  E.  212. 

The  supreme  court  of  Ohio  assumed 
the  track  in  question  to  be  a  ''private 
track/'  as  stipulated  by  the  parties,  and 
declared  that  "demurrage  rules  relating 
to  private  cars  employed  in  interstate 
commerce  and  the  charges  assessable 
thereunder  are  matters  properly  included 
in  the  tariff  or  schedule  required  to  be 
filed  and  published.  This  tariff  contain- 
ing the  demurrage  rule  having  been  filed 
and  published  according  to  law  was 
binding  alike  on  carrier  and  shipper,  and 
so  long  as  it  was  in  force  was  to  be 
treated  as  though  it  were  a  statute.  .  .  . 
This  rule  having  been  approved  by  Fed- 
eral tribunal  acting  within  the  scope  of 
its  authority,  its  decision  must  be  fol- 
lowed by  the  courts  of  this  state  and  be 
given  full  force  and  effecf 

The  ease  was  then  brought  to  this 
court  on  writ  of  error.  The  errors  as- 
signed were,  in  substance,  that  the  de- 
murrage rule  was  repugnant  to  the  Act 
to  Reflate  Commerce,  and  that  the  de- 
cisions below  deprived  Swift  ft  Company 
of  its  property  without  the  due  process 
of  law  guaranteed  by  the  14th  Amend- 
ment. 

Prior  to  the  bringing  of  this  action  the 
Interstate  Commerce  Commission  had 
held  in  Procter  ft  G.  Co.  v.  Cincinnati, 
H.  ft  D.  R.  Co.  19  Inters.  Com.  Rep. 
566,  that  earriers  were  ''within  their 
lawful  rights  in  establishing  [286]  and 
maintaining^  the  above  rule  for  demur- 
rage charges  on  private  cars.  The  com- 
merce court  approved  the  finding.  Proc- 
ter ft  G.  Co.  V.  United  States,  188  Fed. 
221,  227.  An  effort  to  secure  a  review  of 
these  decisions  by  this  court  failed. 
Procter  ft  G.  Co.  v.  United  States,  225 
U.  S.  282, 56  L.  ed.  1091,  32  Sup.  Ct.  Rep. 
76L 

We  do  not  find  it  necessary  to  decide 
whether  the  ruling  of  the  supreme  court 
of  Ohio  was  correct;  or  whether  the  rule 
concerning  demurrage  charges  on  pri- 
vate cars  is  in  all  respects  valid;  or 
whether  a  shipper  who  has  delivered  pri- 
vate cars  to  a  carrier,  knowing  such  rule 
to  be  in  force,  is  in  a  position  to  ques- 
tion its  validity  in  an  action  for  charges 
accruing  thereunder.  For  the  record  dis- 
closes, contrary  to  the  statement  in  the 
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stipulation,  that  the  track  in  question 
was  not  a  "private  track." 

The  facts  which  determine  the  char- 
acter of  the  switch  and  the  relation  to 
it  of  carrier  and  shipper  were  carefully 
set  forth  in  the  amended  petition  and 
the  "license"  annexed,  copied  in  the  mar- 
gin.^ Under  it  Swift  ft  Company  [^7] 
occupied  a  part  of  the  Railway  Com- 
pany's premises  for  its  warehouse  and 
office  and  enjoyed  the  rights  in  the 
switch  from  its  main  lines.  The  "li- 
cense" recites,  among  other  things,  the 
licensee's  desire  "to  occupy  a  track  of 
[288]  ground  belonging  to  the  Railway 
Company  •  .  .  for  the  purpose  of 
maintaining  thereon  a  warehouse  and 
office  ...  in  such  a  manner  as  not  in 
any  way  to  interfere  with  the  .  .  . 
tracks  ...  of  the  Railway  Company 
.  .  .;"  that  the  premises  lie  on  "the 
north  side  of  the  Railway  Company's  sid- 
ing, known  as  the  'Bank  Track'  ...'/* 
that  "the  switch  of  the  Railway  Company 
hereby  let  and  connected  with  its  main 
line  shall  at  all  times  be  under  control 
of  the  Railway  Company;''  and  that  "the 
Railway  Company  shall  have  the  right 
at  all  times  to  enter  upon  the  premises 
hereby  let,  for  the  purpose  of  repairing 
or  maintaining  the  track  thereon,  or 
switching  or  removing  cars  thereover." 
A  rental  of  $30  per  annum  is  provided 
for;  but  the  license  is  terminable  on 
thirty  days'  notice. 

1  Exhibit  "B^—Lioense.— Memorandum  of 
agreement,  made  this  22d  day  of  March, 
A.  D.  1911,  by  and  between  the  Hocking 
Valley  Railway  Company,  a  oorporation 
existing  under  the  laws  of  tht  state  of  Ohio, 
hereinafter  known  as  the  "Railway  Com* 
pany/'  party  of  the  first  part,  and  Swift  ft 
Company,  a  corporation  whose  principal 
place  of  business  is  in  Chicago,  county  d 
Cook,  state  of  Illinois,  hereinafter  known  as 
the  "licensee,"  party  of  the  second  part» 
witnesseth : 

Whereas,  the  licensee,  at  its  own  request, 
desires  to  occupy  a  tract  of  ground  belong* 
ing  to  the  Railway  Company  at  Athens, 
Ohio,  for  Uie  purpose  of  maintaining  there- 
on a  warehouse  and  office  in  connection 
with  its  business  at  that  point,  together 
with  all  the  improvements  and  appurte- 
nances thereto,  in  such  a  manner  as  not  in 
any  way  to  interfere  with  the  premises, 
building,  structures,  tracks,  or  business  of 
said  Railway  Company,  upon  the  following 
described  premises,  to  wit: 

The  northeast  part  of  outlot  No.  112  and 
the  norUiwest  part  of  outlot  No.  113,  in 
the  village  of  Athens,  Ohio,  fronting  176 
feet  on  t£e  south  side  of  State  street,  lm« 
mediately  west  of  the  premises  oeoupied  by 
the  SUndard  Oil  Company,  said  traet  ax- 
tending  southward  from  said  street  to  the 
north  side  of  the  railway  company's  aiding 
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These  faets  were  admitted  by  the  de- 
murrer, upon  [289]  them  the  case  was 
heard  by  the  court  of  common  pleas,  and 
upon  them  the  case  must  be  decided  in 
this  court,  unaffected  by  stipulation  of 
counsel  made  '^or  the  purpose  only  of 
reviewing  the  judgment  of  the  common 
pleas  court."  The  construction  and  ef- 
fect of  a  written  instrument  is  a  question 
of  law.  Dillon  v.  Barnard,  21  Wall  430, 
437,  22  L.  ed.  673,  676.  Clearly  the  track 
in  question  was  not  a  private  track  of 
the  shipper,  but  a  track  of  the  carrier, 
— like  the  spur  passed  upon  in  National 
Ref.  Ca  V.  St  Louis,  L  M.  &  S.  B.  Go. 
—  C.  C.  A.  — ,  237  Fed.  347,  affirming 
226  Fed.  367. 

If  the  stipulation  is  to  be  treated  as  an 


agreement  concerning  the  legal  effect  of 
admitted  facts,  it  is  obviously  inopera* 
tive;  since  the  court  cannot  be  controlled 
by  agreement  of  counsel  on  a  subsidiary 
question  of  law.  See  eases  cited  in  the 
margin.'  If  the  stipulation  is  to  be 
treated  as  an  attempt  to  asree  "for  the 
purpose  only  of  reviewing  the  judgment'' 
below,  that  what  are  the  facts  shall  be 
assumed  not  to  be  facti^  a  moot  or  ficti- 
tious case  is  presented,  ^he  duty  of 
this  court,  as  of  ev^  judicial  tribunal, 
is  limited  to  determining  rights  of  per- 
sons or  of  property,  which  are  actually 
controverted  in  the  particular  ease  be- 
fore it.  .  •  •  No  stipulation  of  par- 
ties or  counsel,  whether  in  the  case  be- 
fore the  court  or  in  any  other  ease^  ean 


known  as  the  ''Bank  Track,"  as  wiU  more 
clearly  appear  shaded  in  yellow  oo  blue 
print  hereto  attached  and  made  a  part 
thereof,  for  a  period  of  fire  (6)  years,  be- 
ginning on  the  Ist  day  of  November,  1910, 
at  a  rental  of  thirty  ($80)  dollars  per  an- 
num, payable  annually  in  advance  on  the 
following  terms  and  conditions,  to  wit: 

First.  This  a^eement  shall  not  be  as- 
signed by  the  licensee  without  the  written 
consent  of  the  railway  company  being  first 
obtained,  and  in  case  the  said  licensee  shall 
permit  its  interests  to  be  seized  or  sold  un- 
der legal  process,  this  agreement  shall  there- 
upon become  null  and  void. 

Second.  The  switch  of  the  Railway  Com- 
pany herebv  let  and  connected  with  its 
main  line  shall  at  all  times  be  under  con- 
trol of  the  Railway  Company. 

Third.  The  Railway  Company  shall  have 
the  right  at  all  times  to  enter  upon  the 
premises  hereby  let,  for  the  purpose  of  re- 
pairing or  maintaining  the  track  thereon, 
or  switching  or  removing  cars  thereover. 

Fourth.  Either  party  hereto  may  termi- 
nate this  agreement  at  any  time,  siter  giv- 
ing to  the  other  party  thirty  (30)  days' 
notice  in  writing,  and  at  or  before  the  ter- 
mination of  said  thirty  (30)  days  said 
licensee  shall,  at  its  own  expense,  remove  all 
■aid  improvements  from  said  premises, 
without  causing  damage  of  any  kind  to 
the  property  of  the  Railway  Company.  Up- 
on its  failure  to  do  so  within  said  time,  the 
Railway  Company  may  make  such  removal 
at  Uie  sole  cost  of  the  licensee. 

Fifth.  The  licensee  shall  pay  all  taxes  as- 
sessed upon  improvements  upon  said  prem- 
ises or  said  premises  by  reason  thereof  and 
will  at  all  times  hereafter  indemnify  and 
save  harmless  the  Railway  Company,  its 
successors  and  assigns,  from  and  against 
all  loss»  costs*  charges,  and  accidents  what- 
soever, which  it  may  sufTer,  sustain,  or  in 
any  wise  be  subjected  to,  on  account  of  in- 
juries accruing  to  Its  property,  or  loss  or 
damage  to  the  property  of  any  other  per- 
son or  corporation,  arising  out  of,  resulting 
from  or  in  any  manner  caused  by  the  con- 
struction, erection,  maintenance,  presence, 
or  use  of  said  improvements  installed  or 
61  li.  ed. 


.  existing  under  this  agreement,  and  said 
Railway  Company  shall  not  be  liable  in  any 
way  for  any  loss  or  damage  to  odd  im- 
provements  or  to  any  propei^  belonging  to 
or  in  the  possession  or  centred  of  said  licensee 
on  or  about  said  premises,  resulting  from 
the  operation  of  and  use  of  its  railway,  en- 
gines, cars,  or  machinery,  or  by  reason  of 
fire  or  sparks  therefrom,  or  any  other  cas- 
ualty arising  from  the  use  and  operation 
of  its  railway,  and  shall  be  held  forever 
free  and  harmless  by  said  licensee  from  aigr 
such  liability. 

Sixth.  The  licensee  shall  consign  all  prod- 
ucts shipped  to  it,  intended  to  be  plaoed 
on  the  siding  hereby  let,  where  the  rates 
and  services  are  equal,  via  the  line  or  lines 
of  the  Railway  Company,  and  shall  give 
said  Railway  Ckunpany  the  long  hauls  there- 
of. 

Seventh.  The  licensee  hereby  accepts  the 
license  herein  made  with  the  above  specified 
terms  and  conditions,  and  agrees  that  any 
failure  or  default  on  Its  part  as  to  either 
of  the  same  may  be  held  and  considered  a 
forfeiture  and  surrender  of  this  license  by 
it. 

In  witness  whereof,  the  parties  hereto 
have  caused  this  instrument  to  be  executed 
in  duplicate,  on  the  day  and  year  first 
above  written. 

The  Hocking  Vall^  Railroad  Company, 

(Signed) 
By  W.  L.  Mattoon,  Real  Estate  Agent 
Swift  &  Company, 
(Signed)     By  L.  B.  Swift 

Witness : 

(Signed)     E.  Osier  Hughes. 

Witness: 

(Signed)     D.  B.  Hartwell. 

tSan  Francisco  Lumber  Co.  v.  Bibb,  1S9 
Cal.  325,  73  Pac  864;  Owen  v.  Herdhoff, 
2  Cal.  App.  622,  84  Pac  274;  Aubuchon  v. 
Bender,  44  Mo.  660;  Presoott  v.  Brooks, 
—  N.  D.  — ,  94  N.  W.  88,  94;  Holms  v. 
Johnston,  12  Heisk.  166.  See  also  Breese 
V.  Haley,  11  Colo.  351,  362,  18  Pac  661; 
Lyon  V.  Robert  Garrett  Lumber  Co.  77  Kan. 
823,  827,  92  Pac.  689;  Wells  v.  Covenant 
Mut  Ben.  Asso.  126  Mo.  630,  639,  29  a  W. 
607. 
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enbunge  the  power,  or  affeet  the  duty,  of 
the  court  in  this  regard.''  California  ▼. 
San  Pablo  &  T.  R.  Co.  149  U.  S.  308, 
314,  37  Ix  ed  747,  748, 13  Sup.  Ct.  Rep. 
876.  See  Mills  ▼.  Green,  159  U.  S.  651, 
654,  40  Ix  ed.  293,  294,  16  Sup.  Ct.  Rep. 
132.  The  fact  that  effect  was  given  to 
the  stipulation  by  the  appellate  courts 
of  Ohio  does  not  conclude  this  court. 
See  Tyler  ▼.  Judges  of  Ct.  of  Registra- 
tion, 179  U.  S.  405,  410,  45  L.  ed.  252, 
254^  21  Sup.  Ct.  Rep.  206.  We  treat  the 
stipulation,  therefore,  as  a  nullity. 

[290]  Consignors  or  consignees  of 
freight  shipped  in  private  cars  pay  the 
same  rates  for  transportation  as  if  the 
commodities  had  been  shipped  in  the 
cars  owned  by  the  carriers;  but  the  own- 
ers or  lessees  of  private  cars  are  paid 
or  allowed  by  the  carriers  (east  of  the 
Mississippi  river)  a  sum  equal  to  three 
fourths  of  a  cent  per  mile  for  refriger- 
ator or  tank  cars  and  three  fifths  of 
a  cent  per  mile  for  other  cars.  The  cars 
are  returned  by  the  railroads  to  the  own- 
ers without  extra  charge.  The  mileage 
aUowance  is  paid  for  the  return  trip  as 
well  as  on  the  journey  to  destination 
with  load.  And  if  the  private  car  owner 
does  not  furnish  a  load  for  the  return 
journey,  the  carriers  have  the  right  to 
load  the  cars.  Re  Demurrage  Charges 
on  Tank  Cars,  13  Inters.  Com.  Rep.  378, 
379. 

Swift  &  Company's  cars  were,  there- 
fore, though  privately  owned,  still  in  rail- 
road service  while  under  lading.  The 
cars  while  on  the  switch  were  on  track 
owned  by  the  Railway  Company.  The 
'transportation,^  within  the  meaning  of 
the  Act  to  Regulate  Commerce,  had  not 
ended.  It  cannot  be  said  that  a  charge 
for  detention  of  a  private  car  and  use  of 
a  railroad  track  under  such  circumstance 
is  unreasonable.  Even  before  the  adop- 
tion of  the  Uniform  Demurrage  Code 
such  a  charge  had  been  upheld  by  the 
Interstate  Commerce  Commission.  Cud- 
ahy  Packing  Co.  v.  Chicago  &  N.  W.  R. 
Co.  12  Inters.  Com.  Rep.  446.  Defend- 
ant's argument  was  based  wholly  upon 
the  assumption  that  the  switch  was  a 
'private  track  ;^  and  the  propriety  of 
such  a  charge  for  cars  detained  on  a 
public  track  seems  not  to  have  been  ques- 
tioned. 

Afi^rmed. 

Mr.  Justice  McKenna,  Mr.  Justice  Van 

Devanter,  and  Mr.  Justice  McReyndds 

dissent. 
7se 


[2911  OLAF  LIE,  Master  of  the  Norwegiia 
Steamship  Selja,  etc,  Petitioner, 

V. 

SAN  FRANCISCO  Sl  PORTLAND  STEAM- 
SHIP COMPANY. 

(See  S.  C.  Reporters'  ed.  291-299.) 

Collision  —  In  fog  —  violation  of  mle  — 
contribntory  cause  —  division  of  dam- 
ages. 

The  master  and  owners  of  a  Tessel 
sunk  in  a  collision  which  followed  her  vio- 
lation of  international  rule  16,  providing 
that  "a  steam  vessel  hearing,  i^iparently 
forward  of  her  beam,  the  fog  signal  of  a 
vessel  the  position  of  which  is  not  ascer- 
tained, shall,  so  far  as  the  circumstances 
of  the  case  admit,  stop  her  engines,  and 
then  navigate  with  caution  until  danger  of 
collision  is  over,"  cannot  escape  an  appor- 
tionment of  the  damages  with  the  other 
vessel,  which  was  palpably  at  fault,  under 
the  admiral^  rule  of  cross  liabilities  obtain- 
ing when  both  vessels  are  at  fault,  without 
showing  not  merely  that  such  violation  of 
the  rule  might  not  have  been  one  of  the 
causes  of  the  disaster,  or  that  it  probably 
was  not,  but  that  it  could  not  have  been. 
[For  other  cases,  see  Collision,  83-86.  253-2e4» 
40S-i24,  la  Digest  Sup.  Ct.  1008.] 

[No.  110.] 

Argued  December  21,  1916.    Decided  Mardi 

6,  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Northern  District  of  Cali- 
fornia, adjudging  two  ships  to  have  been 
equally  in  fault  for  a  collision.  Af- 
firmed. 

See  same  case  below,  135  C.  C.  A.  32^ 
219  Fed.  134. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmund  B.  McOlaaahan  argued 
the  cause,  and,  with  Messrs.  S.  Basket 
Derby  and  L.  Russell  Alden,  filed  a  brief 
for  petitioner: 

The  Beaver  violated  the  moderate- 
speed  fog  rule. 

The  Oravia,  10  Asp.  Mar.  L.  Cas.  102,. 
93  L.  T.  N.  S.  278;  The  Columbian,  41 
C.  C.  A.  150,  100  Fed.  992. 

If  a  vessel  so  maneuvers  as  to  enable 

Note. — ^As  to  rules  for  avoiding  col- 
lisions, generally — see  notes  to  St.  John 
V.  Paine,  13  L.  ed.  U.  S.  537:  WiUiam- 
son  V.  Barrett,  14  L.  ed.  U.  S.  68;  The 
Abbotsford  v.  Johnson,  25  L.  ed.  U.  S. 
168;  The  E.  A.  Packer  v.  New  Jersey 
Lighterage  Co.  35  L.  ed.  U.  S.  453;  The 
Imperial,  3  L.R.A.  234;  and  The  Umbria, 

41  L.  ed.  U.  S.  1053. 
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her  to  stop  before  she  can  collide  with 
another  vessel,  she  cannot  be  held  in 
fault  under  the  moderate-speed  or  re- 
versing rules. 

The  Umbria,  166  U.  S.  412,  417,  41  L. 
ed.  1053, 1061, 17  Sup.  Ct.  Rep.  610;  The 
Ludvig  Holberg,  157  U.  S.  60,  65,  39  L. 
ed.  620,  622,  15  Sup.  Ct.  Rep.  477;  The 
Chattahoochee,  173  U.  S.  540,  546,  43  L. 
ed.  801,  805,  19  Sup.  Ct.  Rep.  491;  La 
Bourgogne  (Deslions  v.  La  Compagnie 
G^n^rale  Transatlantique)  210  U.  S.  95, 
114,  52  L.  ed.  973,  983,  28  Sup.  Ct.  Rep. 
664;  Baltimore  Steam  Paeket  Co.  v. 
Coastwise  Tran^.  Co.  139  Fed.  777. 

While  it  is  permissible  for  the  Beaver 
to  charge  cumulative  contributory  faults 
against  the  Selja,  it  is  embarrassing,  to 
say  the  least,  that  they  should  be  of  such 
character  that  proof  of  the  truth  of  one 
necessarily  defeats  the  other.  The  con- 
tention, as  well  as  the  proof,  of  con* 
tributory  negligence  against  the  Selja, 
in  view  of  the  conclusiveness  of  the 
Beaver's  shortcomings,  must  be  clear  and 
convincing. 

The  Victory,  168  U.  S.  410,  421,  42  L. 
ed.  519,  528,  18  Sup.  Ct.  Rep.  149;  The 
City  of  New  York  (Alexandre  v.  Mach- 
an)  147  U.  8.  72,  84,  37  U  ed.  84,  90, 
13  Sup.  Ct  Rep.  2n. 

Captain  Lie's  alleged  admissions  are 
entitled  to  very  little  weight,  even  if 
they  were  made. 

Whitney  v.  Empire  State,  1  Ben.  57, 
Fed.  Cas.  No.  17,586;  The  Hope,  4  Fed. 
89;  The  Roman,  14  Fed.  62. 

Resort  to  an  involved  state  of  affairs 
and  consequent  uncertainties  should  not 
be  done  when  a  collision  can  be  fully 
accounted  for  by  a  manifest  fault  on  the 
part  of  the  other  vesseL 

The  Kentucky,  148  Fed.  504. 

Even  if  it  be  true  that  the  Selja  did 
come  to  rest  a  brief  moment  or  so  before 
the  collision,  the  question  was  one  of 
much  nicety  of  judgment  and  Captain 
Lie  certainly  cannot  be  oondenmed  for 
any  error  in  that  reroect,  in  view  of  the 
plain  faults  of  the  Beaver. 

The  Lord  CNeiU,  13  C.  C.  A.  337,  25 
U.  S.  App.  153,  66  Fed.  79. 

Bearing  in  mind  the  distinction  be- 
tween the  general  danger  of  navigating 
in  fog,  covered  by  the  requirement  of 
the  nile  with  reference  to  moderate 
speed,  and  the  special  danger  arising 
through  the  known  presence  of  another 
vessel  whose  position  is  unknown,  except 
as  being  apparently  forward  the  beam, 
it  is  our  contention  that  the  duty  to 
stop  the  engines,  provided  the  moderate- 
speed  requirement  of  the  rule  is  being 

complied  with,  becomes  imperative  at 
•  1  1.  ed. 


I  the  moment  the  necessity  for  precaution 
to  meet  the  special  danger  arises.  This 
would  seem  to  be  the  recognized  condi- 
tion governing  all  the  collision  rules 
based  on  special  circumstances  of  dan- 
ger. 

New  York  &  L.  U.  S.  Mail  S.  S.  Co  v. 
Rumball,  21  How.  372,  16  h,  ed.  144; 
The  Nichols  (Brown  v.  Slanson)  7  Wall. 
656,  664.  19  L.  ed.  157, 159;  The  Dexter, 
23  Wall.  69,  74,  75,  23  L.  ed.  84-86; 
Belden  v.  Chase,  150  U.  S.  674,  698,  37 
L.  ed.  1218,  1227,  14  Sup.  Ct.  Rep.  264; 
The  Wenona,  19  Wall.  41,  51,  22  L.  ed. 
52,  58;  The  Breakwater,  155  U.  S.  252, 
264,  265,  39  U  ed.  139,  143,  144;  The 
Banshee,  6  Asp.  Mar.  L.  Cas.  222,  57  L. 
T.  N.  S.  841. 

If  the  testimony  of  Captain  Lie  and 
his  officers  and  these  verifying  facts  are 
sufficient  to  raise  a  reasonable  doubt  as 
to  the  applicability  of  the  stop-engine 
requirement  of  article  16  to  the  Selja  at 
the  time  the  first  whistles  of  the  Beaver 
were  heard,  then,  in  view  of  the  admitted 
and  proven  gross  faults  of  the  Beaver, 
that  doubt  should  be  resolved  in  its 
favor. 

The  City  of  New  Toik,  supra;  The 
Lord  CNeU,  13  C.  C.  A.  337,  25  U.  S. 
App.  153,  66  Fed.  79;  The  Manistee,  7 
Biss.  35,  Fed.  Cas.  No.  9,028;  The  Lud- 
vig Holberg,  157  U.  S.  60,  70,  39  L.  ed. 
620,  624^  15  Sup.  Ct.  Rep.  477;  The  Ore- 
gon, 158  U.  S.  186,  195,  39  U  ed.  943, 
949,  15  Sup.  Ct.  Rep.  804;  The  Umbria, 
166  U.  S.  404,  408,  41  L.  ed.  1053,  1057, 
17  Sup.  Ct  Rep.  610;  The  John  King, 
1  C.  a  A.  319,  1  U.  S.  App.  64^  49  Fed. 
474:  The  Mexico,  28  C.  C.  A.  472,  55 
U.  S.  App.  358,  84  Fed.  505;  The  New- 
burgh,  64  C.  C.  A.  567,  130  Fed.  324; 
The  John  H.  Starin,  58  C.  C.  A.  600,  122 
Fed.  236;  The  Lowell  M.  Palmer,  74  C. 
C.  A.  107,  142  Fed.  937;  The  Australia, 
56  C.  C.  A.  568, 120  Fed.  220;  Lake  Erie 
Transp.  Co.  ▼.  Oilchrist  Transp.  Co.  73 
C.  C.  A.  313,  142  Fed.  89. 

Assuming  that  article  16  was  appli- 
cable to  the  Selja,  and  that  there  was  a 
technical  violation,  such  violation  was 
clearly  not  contributory  to  the  collision. 

The  Kentucky,  148  Fed.  503;  The 
Commonwealth,  174  Fed.  699;  The  Bel- 
gian King,  60  C.  C.  A.  451, 125  Fed.  876; 
Marsden,  Collision,  6th  ed.  17-19 ;  Cayzer 
V.  Carron  Co.  L.  R.  9  App.  Cas.  881,  54  L. 
J.  Adm.  N.  S.  18,  52  L.  T.  N.  S.  361,  33 
Week.  Rep.  281,  5  Asp.  Mar.  L.  Cas.  371, 
19  Eng.  ttul.  Cas.  220;  The  St  Louis, 
39  C.  C.  A.  261,  98  Fed.  752;  The  Britan- 
nia, 34  Fed.  557;  The  Buckeye,  11  Biss. 
92,  9  Fed.  667;  The  Maryland,  19  Fed. 
556;  The  E.  A.  Packer,  20  Fed.  329;  '^- 
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Clara,  6  G.  a  A.  390, 14  U.  8.  App.  346, 
56  Fed.  1023;  The  Obdam,  9  C.  C.  A.  167, 
20  U.  S.  App.  439,  60  Fed.  637;  Long  Is- 
land B.  Co.  V.  Killien,  14  C.  C.  A.  418,  35 
U.  8.  App.  215,  67  Fed.  365;  Willhelmsen 
▼.  Ludlow,  79  Fed.  979;  The  City  of  New 
York  (Alexandre  y.  Macham)  147  U.  8. 
72,  37  L.  ed.  84^  13  Sup.  Ct  Rep.  211; 
The  Victory,  168  U.  8.  410, 42  L.  ed.  519, 
18  8ap.  Ct  Rep.  149;  The  Lndvig  Hoi- 
berg,  157  U.  8.  60,  39  L.  ed.  620, 15  8np. 
Ct  Rep.  477:  The  Mexico,  28  C.  C.  A. 
472,  55  U.  8.  App.  358,  84  Fed.  505; 
The  Newburgh,  64  C.  C.  A.  567, 130  Fed. 
324;  The  Australia,  56  C.  C.  A.  568, 
120  Fed.  220;  Lake  Erie  Transp.  Co.  ▼. 
Gilchrist  Transp.  Co.  73  C.  C.  A.  313, 
142  Fed.  89;  The  Ashbourne,  104  C.  C.  A. 
325,  181  Fed.  815;  Baltimore  8team 
Packet  Co.  ▼.  Coastwise  Trann>.  Co.  139 
Fed.  777;  The  Umbria,  166  U.  8.  404, 
417, 41  L.  ed.  1053, 1061, 17  8up.  a.  Rep. 
610;  The  Farragut  (Clark  ▼.  The  Admir- 
al Farragut)  10  WalL  334,  337,  19  L. 
ed.  946,  947:  The  Fannie,  11  WalL  238, 
242,  20  L.  ed.  114, 116;  The  Blue  Jacket, 
144  U.  8.  371,  389,  36  L.  ed.  469,  478, 
12  8up.  Ct  Rep.  71L 

The  teat  of  contributory  negligence, 
if  it  can  be  said  to  be  appropriate  in  any 
case,  is  obviously  applicable  only  to  ves- 
sels whose  violations  bring  them  within 
the  proper  interpretation  of  the  rule  of 
Pennsylvania  case;  and,  as  applied  to 
the  class  of  cases  not  within  that  rule,  it 
has  been  pronounced  by  this  court  as 
manifestly  not  the  proper  test 

The  Umbria,  166  U.  8.  420,  41  L.  ed. 
1062, 17  8up.  Ct.  Rep.  610.  8ee  also  The 
Cascades,  178  Fed.  726;  The  Belgian 
King,  60  C.  C.  A.  451, 125  Fed.  869. 

The  maintenance  of  good  discipline 
aboard  a  vessel,  and  evident  care  in  pro- 
ceeding in  difficult  situations  nearly  to 
the  time  of  a  collision,  justify  a  strong 
presumption  that  she  was  vigilant  with 
reference  to  the  immediate  circum- 
stances which  brought  on  the  catas- 
tr^he. 

Koss  V.  Merchants  &  M.  Transp.  Co.  43 
C.  C.  A.  538,  104  Fed.  302;  The  Gene- 
vieve, 96  Fed.  860;  The  Columbian,  41 
C.  C.  A.  150, 100  Fed.  991. 

If  the  8elja,  for  six  minutes  before  the 
collision,  was  drifting  under  a  stopped 
engine,  and  had  practically  overcome  all 
headway  on  coming  in  sight  of  the  Beav- 
er, and  at  the  moment  of  impact  was  re- 
sponding to  her  reversed  engines,  and 
backing  away  from  the  oncoming  Beaver, 
we  can  hardly  see  how  counsel's  elab- 
orate argument  on  the  8elja's  speed  at 
3  o'clock  leads  to  any  advantage  to  the 
Beaver. 


The  Ludvig  Holberg,  157  U.  8.  60,  39 
L.  ed.  620,  15  Sup.  Ct.  Rep.  477;  Balti- 
more 8team  Packet  Co.  v.  Coastwise 
Transp.  Co.  139  Fed.  779;  The  Umbria, 
166  U.  8.  412,  41  L.  ed.  1059, 17  8up.  Ct 
Rep.  610;  The  Chattahoochee,  173  U.  8. 
540,  43  L.  ed.  801, 19  8up.  Ct  Rep.  491; 
La  Bouigogne  (Deslions  v.  La  Com- 
pagnie  G^erale  Transatlantique)  210  U. 
8.  95-114^  52  L.  ed.  973-983,  28  8up.  Ct 
Rep.  664;  The  Belgian  King,  60  C.  C.  A. 
451,  125  Fed.  869. 

A  vessel  in  a  dense  fog  is  bound  to 
observe  unusual  caution  and  to  maintain 
only  such  a  rate  of  speed  as  would  en- 
able her  to  come  to  a  standstill  by  revers- 
ing her  engine  at  full  speed  before  she 
could  collide  with  a  vessel  which  she 
could  see  through  the  fog. 

The  Belgian  King,  supra. 

The  English  cases  do  not  all  construe 
the  rule  as  depriving  the  master  of  his 
right  to  exercise  his  judgment;  on  the 
contrary,  the  only  one  reaching  the 
House  of  Lords  clearly  recognises  this 
right  The  American  cases  are  also  to 
that  effect. 

The  Cathay,  9  Asp.  Mar.  L.  Cas.  35,  81 
L.  T.  N.  8.  391;  The  Rondane,  9  Asp. 
Mar.  L.  Cas.  106,  69  L.  J.  Prob.  N.  8. 
114,  82  L.  T.  N.  8.  128;  The  Bernard 
HaU,  9  Asp.  Mar.  L.  Cas.  300,  71  L.  J. 
Prob.  N.  8.  72,  86  L.  T.  N.  8.  658;  The 
Koning  WiUan  I.  L.  R.  [1903]  P.  114,  9 
Asp.  Mar.  L.  Cas.  425,  72  U  J.  Prob.  N. 
8.  28,  88  L.  T.  N.  8.  807;  The  Britannia, 
L.  R.  [1905]  P.  98,  10  Asp.  Mar.  U 
Cas.  65,  74  L.  J.  Prob.  N.  8.  46,  92  L. 
T.  N.  8.  634,  21  Times  L.  R.  110;  The 
Oravia,  10  Asp.  Mar.  L.  Cas.  434,  96  L. 
T.  N.  8.  869,  23  Times  U  R.  358, 10  Asp. 
Mar.  L.  Cas.  525,  97  L.  T.  N.  8.  523,  23 
Times  L.  R.  663,  10  Ai^.  Mar.  L.  Cas. 
100,  93  L.  T.  N.  8.  278;  The  El  Monte, 
114  Fed.  796;  Dunton  v.  Allen  8.  8.  Co. 
55  C.  C.  A.  541,  119  Fed.  590;  The  Bel- 
gian King,  60  C.  C.  A.  451, 125  Fed.  869; 
The  Cbmmonwealth,  174  Fed.  694;  The 
Georgic,  180  Fed.  863;  The  Minnesota, 
189  Fed.  706. 

Mr.  J.  Parker  Kirlln  aigued  the  cause 
and  filed  a  brief  for  respondent: 

The  former  law,  as  construed  by  the 
courts,  left  the  master's  duty,  in  the 
presence  of  approaching  fog  signals,  in  a 
condition  of  uncertainty  as  to  the  time 
when  he  was  bound  to  stop  his  ship's 
wav. 

the  Frankland,  L.  R.  4  P.  C.  529.  9 
Moore  P.  C.  N.  8.  365,  17  Eng.  Reprint, 
551,  27  L.  T.  N.  S.  633,  1  Asp.  Mar.  L. 
Cas.  489;  The  Ebor,  L.  R.  11  Prob.  Div. 
25,  54  L.  T.  N.  S.  200,  34  Week.  Rep.  448, 
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5  Asp.  Mar.  L.  Caa.  560;  The  Dordogne, 
L.  B.  10  Prob.  Div.  6,  64  L.  J.  Adm.  N. 
S.  29,  51  L,  T.  N.  S.  650,  33  Week.  Rep. 
360,  5  Asp.  Mar.  L.  Gas.  328,  23  Eng. 
Rul.  Gas.  663;  The  John  Mclntvre,  L.  R. 
9  Prob.  Div.  135,  53  L.  J.  Adm.  N.  S.  115, 
51  L.  T.  N.  S.  186,  33  Week.  Rep.  190, 

6  Asp.  Mar.  L.  Gas.  278;  The  Ludvig 
Holberg,  157  U.  S.  60,  39  Ix  ed.  620,  15 
Sup.  Gt.  Rep.  477;  The  Umbria,  166  U. 
S.  412,  41  L.  ed.  1053,  17  Sup.  Ct  Rep. 
610;  The  Wenona,  19  Wall,  41-51,  22  L. 
ed.  52-58;  The  Nichols  (Brown  ▼.  Sian- 
son)  7  WaU.  656,  19  L.  ed.  167;  The 
Johnson,  9  WalL  146, 19  Ix  ed.  610;  The 
Dexter,  23  WalL  69,  23  L.  ed.  84; 
The  Blue  Jacket,  144  U.  8.  371,  391,  36 
L.  ed.  469,  478, 12  Sup.  Ct  Rep.  71L 

The  present  rule  makes  the  duty  to 
stop  the  engines  mandatory  upon  hear- 
ing a  horn  or  whistle  in  a  fog,  apparently 
forward  of  the  beam. 

The  Rondane,  9  Asp.  Mar.  L.  Gas.  106, 
69  L.  J.  Prob.  N.  S.  114,  82  L.  T.  N.  S. 
128;  The  Koning  Willem  I.  L.  R.  [19031 
P.  114, 72  L.  J.  Prob.  N.  S.  28,  88  L.  T.  N. 
8. 807,  9  Asp.  Mar.  L.  Gas.  425 ;  The  Min- 
nesota, 189  Fed.  706;  The  Britannia,  L. 
R.  [1905]  P.  98,  74  L.  J.  Prob.  N.  S.  46, 
92  L  T.  N.  S.  634,  21  Times  L.  R.  110, 
10  Asp.  Mar.  L.  Gas.  65;  The  Rosalia,  L. 
R.  [1912]  P.  109.  81  L.  J.  Prob.  N.  S.  79, 
106  L.  T.  N.  S.  351,  28  Times  h,  R.  287; 
The  Cathay,  9  Asp.  Mar.  L.  Gas.  35,  81 
L.  T.  N.  S.  391;  The  Georgie,  180  Fed. 
863;  The  Admiral  Schley,  73  G.  C.  A.  250, 
142  Fed.  64:  The  £1  Monte,  114  Fed.  799; 
The  St.  Louis,  39  G.  C.  A.  261, 98  Fed.  750. 

Even  where  vessels  have  stopped  their 
engines  on  hearing  the  first  whistle  and 
have  started  up  again,  and  continued  on 
at  slow  speed,  continuing  their  headway 
until  approaching  vesseb  were  sighted, 
they  have  been  charged  with  the  fault 
under  the  last  phrase  of  the  rule,  which 
I'eqnires  them,  after  stopping,  to  navi- 
gate with  caution  until  danger  of  col- 
lision is  over. 

The  Britannia  L.  R.  [1905]  P.  106,  74 

L.   J.    Prob.   N.    S.   46,   92   L.   T.   N. 

8.  634,  21  Times  L.  R.  110,  10  Asp. 

Mar.  L.  Gas.  66;  The  Koning  Willem 

I.  L.  R.  [19031  P.  122,  72  L.  J.  Prob. 

N.  8.  28,  88  L.  T.  N.  8.  807,  9  Asp. 

Mar.  L.  Gas.  425;  The  Aras,  L.  R.  [1907] 

P.  28,  10  Asp.  Mar.  L.  Gas.  360,  76  L.  J. 

Prob.  N.  S.  37,  96  L.  T.  N.  8.  95;  The 

Tillicum,  144  G.  G.  A.  557,  230  Fed.  415. 

The  action  of  the  Selja  in  proceeding 

within  the  zone  of  danger  of  collision  in 

the  known  path  of  vessels  bound  to  or 

from  the  Golden  Gate,  at  a  speed  which, 

on  hearing  the  whistle,  was  7*  knots,  and 

was  continued  at  that  rate  for  five  min- 
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utes,  and  for  a  further  five  minutes^  of 
5^  knots,  while  hearing  the  repeated 
whistle  of  the  Beaver  close  ahead,  and 
the  further  continuance  of  her  headway, 
under  substantial  speed  and  stopped  en- 
gines, directly  towards  the  approaching 
steamer  until  the  vessels  were  in  ex- 
tremis, constituted  clear  fault  under  the 
la^^age  of  both  paragraphs  of  the  rule. 
The  Britannia,  The  Koning  William  L 
and  The  Aras,  supra,  The  Martello,  153 
U.  S.  64,  70,  38  L.  ed.  637,  640,  14  Sup. 
Gt.  Rep.  723. 

The  Selja  was  in  fault  for  failing  to 
reverse  her  engines  at  least  as  early  as 
3 :10,  after  she  had  heard  10  signals  from 
the  Beaver,  practically  ahead,  and  real- 
ized that  they  came  from  a  steamer  ap- 
proaching her  from  that  direction. 

The  Geto,  L.  R.  14  App.  Gas.  670,  62 
L.  T.  N.  8.  1,  6  Asp.  Mar.  L.  Gas.  479; 
The  Frankland,  L.  R.  4  P.  C.  529,  9 
Moore,  P.  C.  a  N.  8.  365,  17  Eng.  Re- 
print, 551, 27  L.  T.  N.  8.  633. 1  Asp.  Mar. 
L  Gas.  489;  The  Eirby  Hall,  L.  R.  8 
Prob.  Div.  78,  52  L.  J.  Adm.  N.  S.  31, 
48  L.  T.  N.  8.  797,  31  Week.  Rep.  658,  6 
Asp.  Mar.  L.  Gas.  650,  23  Eng.  RuL  Gas. 
663;  The  John  Mclntyre,  L.  R.  9  Prob. 
Div.  135, 53  L.  J.  Adm.  N.  8. 115, 51 L.  T. 
N.  8. 185, 33  Week.  Rep.  190, 5  Asp.  Mar. 
L.  Gas.  278;  The  Dordogne,  L.  R.  10 
Prob.  Div.  6,  64  L.  J.  Adm.  N.  8.  29,  51 
L.  T.  N.  8.  650,  33  Week.  Rep.  360,  5 
Asp.  Mar.  h.  Gas.  328,  23  Eng.  Rul.  Gas. 
663;  The  Ebor,  L.  R.  11  Prob.  Div.  25,  54 
L.  T.  N.  8.  200,  34  Week.  Rep.  448,  6 
Asp.  Mar.  L.  Gas.  560;  The  Umbria,  166 
U.  8.  404,  416,  41  L.  ed.  1053,  1060,  17 
Sup.  Gt  Rep.  610;  The  MarteUo,  153  U. 
S.  72,  38  L.  ed.  640, 14  Sup.  Gt  Rep.  723; 
The  Minnesota,  189  Fed.  706;  Hawgood 
Transit  Co.  v.  Mesaba  8.  8.  Co.  92  0.  C. 
A.  369, 166  Fed.  697;  The  Ellis,  82  C.  C. 
A.  112,  152  Fed.  981. 

The  Selja  was  in  fkult  for  improper 
steering  and  deficiency  in  lookout 

The  Samuel  Dillaway,  38  G.  C.  A.  676, 
98  Fed.  138. 

The  faults  found  against  both  vessels 
are  similar  in  character,  and  arise  from 
infractions  of  the  same  articles  of  the 
rules.  There  is  therefore  no  room  for 
the  application  of  the  doctrine  enun- 
ciated in  The  Victory,  168  U.  S.  410,  42 
L.  ed.  519,  18  Sup.  Gt  Rep.  149,  that 
where  a  vessel  is  clearly  in  fault  for  a 
collision,  the  evidence  to  establish  the 
fault  of  the  other  vessel  must  be  clear 
and  convincing  in  order  to  make  a  case 
for  apportionment  of  damages. 

The  Admiral  Schley,  66  G.  G.  A.  417, 
131  Fed.  433 ;  The  Georgie,  180  Fed.  863 ; 
The  Rosalia  L  B.  [1912]  P.  109,  81  L.  J. 
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Prob.  N.  S.  79,  106  L.  T.  N.  S.  351,  28 
Times  L.  R.  287. 

If  it  were  true  that,  having  had  steer- 
age way  ahead,  up  to  the  time  of  sight- 
ing the  Beaver,  one  minute  before  the 
collision,  the  Selja  had  succeeded  in 
overcoming  her  way  at  the  instant  of  im- 
pact, that  circumstance,  as  the  court  of 
appeals  found,  would  be  unimportant,  in 
view  of  the  statutory  faults  of  the  Selja, 
committed  after  the  necessity  of  taking 
precautions  under  the  rules  arose,  and 
which  contributed  to  bringing  her  into 
the  path  of  the  Beaver,  where  the  col- 
lision admittedly  occurred. 

The  Britannia,  153  U.  S.  130,  136,  38 
L.  ed.  660,  661, 14  Sup.  Ct  Rq>.  795. 

Assuming  that  the  zone  of  risk  of  col- 
lision, as  determined  by  Congress,  begins 
at  the  point  when  a  steamer  proceeding 
in  fog  hears  a  fog  signal  from  another 
vessel  forward  of  her  beam,  in  a  posi- 
tion not  ascertained,  the  duty  of  the 
commander  on  hearing  the  signal  is  de- 
fined and  imposed  by  the  rule,  which  is 
binding  alike  on  navigators  and  on  the 
courts. 

The  Pennsylvania,  19  WalL  125,  137, 
22  L.  ed.  148, 151. 

A  statutory  fault  is  contributory 
where  it  tends,  directly  or  indirectly,  to 
bring  about  a  collision,  or  is  the  occasion 
or  sine  qua  non  of  the  collision. 

Richelieu  &  0.  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.  136  U.  S.  408,  422,  34  L. 
ed.  398,  403, 10  Sup.  Ct.  Rep.  934. 

Since  the  failure  to  stop  the  engines  of 
a  steamship  on  hearing  the  fog  signal  of 
a  vessel  apparently  forward  of  her  beam 
is  now  made  a  statutory  fault,  the  rule 
enimciated  in  The  Pennsylvania,  19  Wall. 
125,  and  later  cases  with  reference  to  the 
consequence  of  violations  of  other  arti- 
cles now  applies  to  the  violation  of  ar- 
ticle 16. 

Ibid.  ;The  Martello,  153  U.  S.  64,  74,  38 
L.  ed.  637,  641,  14  Sup.  Ct.  Rep.  723; 
The  Britannia,  153  U.  S.  130,  143,  38  L. 
ed.  660,  665,  14  Sup.  Ct.  Rep.  795;  Bel- 
den  V.  Chase,  150  U.  S.  674.  679,  37  L.  ed. 
1218,  1220,  14  Sup.  Ct  Rep.  264;  The 
Kate  Butteroni,  8  C.  C.  A.  196,  20  U.  S. 
App.  217,  59  Fed.  494;  Merchants'  ft  M. 
Transp.  Co.  v.  Hopkins,  48  C.  C.  A.  128, 
108  Fed.  890;  The  Edward  Smith,  67 
C.  C.  A.  506, 135  Fed.  35;  Mooney  v.  Car- 
ter, 81  C.  C.  A.  365,  152  Fed.  147;  Re 
Eastern  Dredging  Co.  159  Fed.  540 ;  The 
Admiral  Schley,  73  C.  C.  A.  250, 142  Fed. 
67;  Hawgood  Transit  Co.  v.  Mesaba  S.  S. 
Co.  92  C.  C.  A.  369,  166  Fed.  697;  The 
Ellis,  82  C.  C.  A.  112, 152  Fed.  980. 

It  would  be  destructive  of  the  purpose 
underlying  the  rules  to  excuse  the  faulty 
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navigation  of  a  ship,  occurring  after  the 
rules  become  applicable  to  the  situation, 
simply  because  she  may  have  succeedea 
in  stopping  her  way  at  the  instant  of 
collision.  The  design  of  Congress  was 
that  the  rules  should  be  complied  with 
literally,  and  that  thereby  not  only  eol- 
lisions,  but  the  risk  of  collision,  idiould 
be  avoided. 

Lake  Erie  Transp.  Co.  v.  Gilchrist 
Transp.  Co.  73  C.  C.  A.  313, 142  Fed.  96; 
The  EJiedive,  L.  R.  5  App.  Caa.  903,  52 
L.  J.  Adm.  N.  S.  1,  43  L.  T.  N.  S.  610,  29 
Week.  Rep.  173,  4  Asp.  Mar.  L.  Cas.  567; 
The  Genevieve,  96  Fed.  860;  The  Trans- 
fer No.  10, 137  Fed.  666. 

Where  the  advance  of  a  vessel  to  the 
point  of  collision  has  been  due  to  a  stat- 
utory fault,  such  advance  occasions  and 
contributes  to  the  collision  in  the  sense 
of  the  Pennsylvania  rule. 

The  Georgic,  180  Fed.  871;  The  Ad- 
miral Schley,  73  C.  C.  A.  250,  142  Fed. 
64;  The  Britannia  L.  R.  [1905]  P.  104^ 
74  L.  J.  Prob.  N.  S.  46,  92  L.  T.  N.  S-  634, 
21  Times  L.  R.  UO,  10  Asp.  Mar.  L.  Cas. 
65 ;  The  Koning  WiUem  I.  L.  R.  [1903]  P. 
114,  72  L.  J.  Prob.  N.  S.  28,  88  L.  T.  N. 
S.  807,  9  Asp.  Mar.  L.  Cas.  425. 

All  doubts  are  to  be  resolved  against  a 
vessel  which  has  committed  a  statutory 
fault. 

Prince  v.  Eastern  S.  S.  Co.  109  Me.  395, 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court : 

On  his  own  behalf  and  on  behalf  of  the 
owners,  officers,  and  crew  of  the  Norwe* 
gian  steamship  Selja,  the  petitioner, 
[292]  Olaf  Lie,  her  master,  instituted 
this  suit  in  admiralty  against  the  Ameri- 
can steamship  Beaver,  to  recover  for  the 
loss  of  the  Selja,  her  equipment  and  the 
personal  effects  of  her  officers  and  crew, 
whidi  was  occasioned  by  the  collision  of 
the  two  ships  on  the  afternoon  of  No- 
vember 22,  1910,  near  Point  Reyes,  on 
the  California  coast.  For  the  purpose  of 
trial  this  case  was  consolidated  with  an 
intervening  libel  by  the  owners  of  the 
cargo  of  the  Selja,  and  with  an  independ- 
ent suit  by  her  eharterers  to  recover  for 
loss  of  freight. 

When  approaching  San  Francisco,  the 
end  of  her  voyage  from  Yokohama,  tiie 
Selja,  a  freight-carrjdng  steamship,  col- 
lided in  a  fog  with  the  Beaver,  a  passen- 
ger and  freight-carrying  steamer  then  on 
a  voyage  from  San  Francisco  to  Port- 
land, Oregon,  and  was  so  damaged  that 
she  sank,  a  total  loss,  in  about  fifteen 
minutes. 

From  1  o'clock  in  the  morning  of  No- 
vember 22d,  the  Selja  had  been  running 
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in  a  fog  whiehy  for  a  eonsiderable  time 
before  the  collision,  was  so  thiek  that  it 
was  possible  to  see  only  about  twiee  her 
lengthy— about  800  feet. 

The  master  of  eaeh  ship  makes  the 
eharacteristie  elaim  that  at  the  moment 
of  collision  he  had  his  engines  working 
full  speed  astern,  and  eaeh  claims  that 
his  vessel  was  without  headway  when  the 
two  came  together.  It  is  beyond  contro- 
versey,  however,  that  the  Beaver  was 
running  at  a  rate  of  speed  much  too  high 
for  prudent  navigation  in  the  then  pre- 
vailing fog  until  her  master  heard  the 
whistle  of  the  Selja,  about  three  minutes 
before  the  accident,  and  it  is  beyond  con- 
troversy also  that  this  negligent  speed 
contributed  directly  to  cause  the  colli- 
sion. The  two  lower  courts  agree  that 
the  Beaver  was  culpably  negligent,  but 
the^  also  find  that  the  master  of  the 
Selja  was  likewise  negligent  in  the  navi- 
gation of  his  ship  in  a  manner  which  con- 
tributed directly  to  bring  about  the  ac- 
cident, and  therefore,  while  allowing 
[208]  recovery  by  the  owners  and  un- 
derwriters of  tiie  cargo,  by  the  chiurter- 
eis  of  the  Selja,  and  by  her  other  officers 
and  crew,  they  decreed  that,  n>portion- 
ing  the  damages  suffered  by  the  owner 
and  master  of  the  Selja  and  by  the  own- 
er of  the  Beaver,  under  the  usuid  rule  of 
cross  liabilities,  there  could  be  no  recov- 
ery by  the  master.  Lie,  personally,  or  by 
the  owners  of  the  Selja,  and  it  is  from 
this  denial  of  the  right  to  recover  by  Lie 
and  by  the  owners  of  the  Selja,  and  from 
the  order  as  to  the  payment  of  costs, 
that  this  appeal  is  prosecuted. 

The  petitioner  claimed  in  the  courts 
below,  and  in  this  court  still  claims,  that 
if  the  master  of  the  Selja  was  negligent 
at  all,  which  is  denied,  his  negligence 
was  of  such  a  character  and  had  so  spent 
its  effect  long  before  the  accident,  that, 
in  the  most  imf avorable  view  that  can  be 
taken  of  it,  it  was  a  remote,  and  not  a 
proximate,  cause  of  the  collision,  and 
that,  therefore,  the  Beaver  being  palp- 
ably negligent,  he  has  a  lawful  right  to 
recover. 

The  master  of  the  Selja  admits  that  he 
heard  what  ultimately  proved  to  be  the 
warning  fog  whistle  of  the  Beaver,  at  3 
•o'clock,  and  therefore  the  ships  must  be 
considered  as  within  the  danger  zone 
from  that  time  forward,  and  the  decision 
of  the  case  turns  upon  what  was  done  by 
the  two  vessels  during  the  sixteen  min- 
utes which  elapsed  between  3  o'clock  and 
the  moment  of  collision. 

There  is  all  of  the  customary  conflict 

between  the  stories  told  by  the  officers  of 

the  respective  vessels,  but  we  think  that 
«1  li.  ed. 


a  correct  and  just  decision  of  the  case 
may  be  arrived  at  by  accepting  the  state- 
ments of  the  master  of  the  Selja,  as  they 
appear  in  various  parts  of  the  record. 

His  narrative  of  what  occurred  during 
the  fateful  sixteen  minutes  after  3 
o'clock  may  be  condensed  into  the  fol- 
lowing: 

At  3  o'clock  I  was  running  at  half 
speed  (6  knots  an  hour)  and  very  short- 
ly after  that  I  heard  for  the  first  [294] 
time  "a  whistle  about  right  idiead" — 
''dead  ahead" — ^which  proved  to  be  the 
whistle  of  the  Beaver,  '^t  sounded  faint, 
but  distant,"  and  I  could  then  see  only 
about  two  lengths  of  my  ship  (about  800 
feet).  The  sea  was  calm,  with  a  long 
westerly  swell,  there  were  no  noises  on 
the  ship  to  interfere  with  my  hearing  the 
whistle,  which  blew  at  intervals  of  fifty- 
six  or  fifty-seven  seconds  and  for  five 
seconds  each  time.  When  I  first  heard 
the  whistle  it  sounded  far  away,  and  *^t 
just  came  into  my  mind  that  it  might  be 
one  of  the  fog  horns  off  the  Golden 
Qate,"  at  Point  Bonita,  about  20  miles 
away.  After  I  hear  the  whistle  the  third 
time  I  commenced  to  time  it  and  con- 
tinued to  do  so  until  five  minutes  past  3 
o'clock,  when  I  concluded  that  it  was  the 
whistle  of  an  approaching  steams,  and 
I  reduced  speed  from  half  speed  (6 
knots)  to  slow  speed  (3  knots  an  hour) 
because  ''I  considered  that  6  knots  was 
not  moderate  enough  under  the  circum-. 
stances."  I  did  not  stop  my  engines 
when  I  first  heard  the  whistle  or  when  I 
concluded  that  it  was  that  of  an  ap- 
proaching steamer  ''because  the  sound 
was  located  as  good  as  it  could  be  located 
in  the  fog,  and  showed  absolutely  no 
danger  of  collision."  (This  statement 
is  twice  repeated  in  the  testimony)  "I 
was  familiar  with  the  international  rule 
which  requires  a  steamer  to  stop  in  a 
fog."  During  the  entire  fifteen  minutes 
before  the  accident  I  heard  the  whistle 
of  Uie  Beaver  blow  every  fifty-six  or 
fifty-seven  seconds  and  for  five  seconds 
at  a  time,  and  the  Selja  blew  one  single 
blast  between  each  two  blasts  of  the 
Beaver's  whistle:  I  "answered  his 
whistle"  from  3  o'clock  until  the  colli- 
sion. My  engines  were  reduced  to  slow 
speed  at  five  minutes  after  3  o'clock, 
and  they  were  kept  at  this  speed — ^3 
knots  an  hour — ^until  3:10  o'clock,  when 
they  were  stopped.  At  3:13  my  ship 
still  had  steerage  way  upon  her,  and  at 
3:14  she  was  not  quite  at  a  standstill, 
but  was  still  moving  a  little  through  the 
water,  and  I  intended  to  answer  the  Bea- 
ver's next  whistle  with  [295]  two  blasts 
of  my  whistle,  which  would  have  meant 
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that  my  boat  was  stopped  and  had  no 
way  upon  her.  I  did  not  tell  my  third 
officer  to  blow  the  two  whistles,  as  I  in- 
tended to  do,  "because  the  Beaver  loomed 
in  sight  and  I  saw  her  blow  three 
whistles."  I  mean  "I  saw  steam  come 
out  of  his  whistle  and  I  heard  it,  of 
course,  at  the  same  time,"  "She  loomed 
in  sight  and  the  three  whistles  were  al- 
most at  the  same  time."  When  I  saw 
and  heard  the  three  whistles  from  the 
Beaver^  I  told  my  third  officer  to  blow 
three  whistles,  and  I  rang  "full  speed 
astern"  on  my  engine  at  the  same  time. 
I  noticed  that  the  Beaver  was  coming 
fast  by  the  way  she  cut  the  water  I  was 
watching  the  Beaver  carefully,  and  I 
thought  probably  she  would  pass  wide  of 
me,  her  starboard  side  was  widening  all 
the  time  and  I  was  watching  her.  I  first 
saw  the  Beaver  approaching  at  about 
3:15.  She  was  then  about  900  feet  away, 
and  about  a  minute  after,  the  collision 
came. 

The  foregoing  statements  of  fact  are 
as  favorable  to  the  petitioner  as  he  can 
possibly  deserve.  They  leave  out  of  ac- 
count a  number  of  statements  claimed  to 
have  been  made  by  him;  to  the  master  of 
the  Beaver  immediately  after  the  acci- 
dent ;  to  the  agent  of  the  company  which 
had  the  Selja  under  charter  on  the  day 
after  the  accident,  and  to  the  United 
States  inspector  of  steam  vessels  on  the 
second  day  after  the  accident,  all  of 
which  are  in  serious  conflict  with,  and 
are  much  less  favorable  to.  his  claim 
than  the  summary  wc  have  given. 

In  the  year  1889  representatives  of 
over  thirty  of  the  maritime  nations  of 
the  world  met  in  convention  at  Washing- 
ton for  the  purpose  of  discussing  the  in- 
tPinational  code  of  rules  to  prevent  col- 
lisions at  sea,  and  of  suggesting  such 
changes  and  modifications  as  experience 
had  shown  to  be  necessary.  The  recom- 
mendations of  this  convention  were 
adopted  by  Act  of  Congress  of  August  19, 
1890  (26  Stat,  at  L.  320,  chap.  802),  be- 
came effective  by  proclamation  of  the 
[296]  President  (28  Stat,  at  L.  1250)  on 
the  1st  day  of  July,  1897,  and  have  been 
operative  ever  since. 

Of  these  rules  the  following  is  appli- 
cable to  the  case  we  are  considering: 

"Art.  16.  Every  vessel  shall,  in  a  fog, 
mist,  falling  snow,  or  heavy  rainstorms, 
go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and 
conditions. 

"A  steam  vessel  hearing,  apparently 
forward  of  her  beam,  the  foj::  signal  of  a 
vessel  the  position  of  which  is  not  as- 
certained diall,  so  far  as  the  circum- 

7Sa 


stances  of  the  case  admit,  stop  her  en- 
gines, and  then  navigate  with  caution 
until  danger  of  collision  is  over." 

The  most  cursory  reader  of  this  rule 
must  see  that  while  the  fii*st  paragraph 
of  it  gives  to  the  navigator,  discretion  as 
to  what  shall  be  "moderate  speed"  in  a 
fog,  the  command  of  the  second  para- 
graph is  imperative  that  he  shall  stop  his 
engines  when  the  conditions  described 
confront  him.  The  difficulty  of  locating 
the  direction  or  source  from  which 
sounds  proceed  in  a  fog  renders  it  not 
necessary  to  dwell  upon  the  purpose  and 
obvious  wisdom  of  this  second  paragraph 
of  the  rule. 

Mr.  Justice  Brown,  an  experienced  ad- 
miralty lawyer,  but  repeated  the  ex- 
pression of  many  cases,  which  finds  new 
illustration  in  the  mistake  in  this  case 
made  by  the  master,  Lde,  in  determining 
the  location  and  the  distance  of  the 
Beaver,  when  he  said,  in  The  Umbria,  166 
U.  S.  404,  408,  41  L.  ed.  1053,  1056,  17 
Sup.  Ct.  Rep.  610 :  "It  is  difficult  to  lo- 
cate the  exact  position  of  a  vessel  in  a 
fog,  and  still  more  difficult  to  determine 
her  course  and  distance."  And  the  cir- 
cuit court  of  appeals  in  this  case  ex- 
presses the  result  of  testimony  constant* 
ly  met  with  in  the  trial  of  such  cases 
when  it  says:  "The  cases  are  very  nu- 
merous in  which  an  approaching  whistle, 
which  sounded  far  off,  was  really  very 
close,  and  in  which  the  sound  seemed  to 
come  from  one  direction,  while  in  fact, 
it  came  from  another.  Indeed,  it  is  a 
matter  of  common  [297]  knowledge  that 
sounds  in  a  dense  fog  are  verv  decep- 
tive."   [135  C.  C.  A.  30,  219  Fed.  134.] 

It  is  enough  to  say  that  this  second 
paragraph  is  an  addition  to  the  former 
rule  for  preventing  collisions  at  sea, 
which  the  International  Conference  rec- 
ommended, after  ftdl  discussion  by  the 
most  intelligent  seafaring  men  of  many 
nations;  that,  at  the  time  of  the  collision, 
obedience  to  it  was  commanded  by  act  of 
Congress  and  by  the  law  of  the  country 
under  the  flag  of  which  the  Selja  was 
sailing,  and  that  if  it  had  been  obeyed 
the  collision  would  not  have  occurred. 

By  his  own  statement,  as  we  have 
epitomized  it.  Lie,  the  master  of  the 
Selja,  confesses  that  when  he  first  heard 
the  whistle  of  the  Beaver  he  realized 
that  it  was  "forward  of  the  beam"  of  his 
ship,  and  although  it  is  plain  that  he  was 
not  able  to  ascertain  the  position  of  the 
vessel  from  which  the  danger  warning 
came,  for  he  thought  it  the  whistle  at 
Point  Bonita,  20  miles  away,  yet  he  not 
only  did  not  stop  his  engines,  as  required, 
but,  on  the  contrary,  he  continued  to  run 
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them  for  five  minutes  following  at  half 
speed  (6  knots  an  hour)  in  thick  fog,  un- 
til each  succeeding  whistle  of  the  Beaver, 
sounding  nearer  than  the  one  before,  at 
length  convinced  him  that  it  was  the 
wh^tle  of  an  approaching  steamer.  But 
even  then,  when  convinced  that  the  dang- 
er signals  which  he  had  been  hearing  re- 
peated at  one  minute  intervals  for  five 
minutes  were  from  an  approaching 
steamer  still  ''forward  of  his  beam,"  he 
did  not  obey  the  rule  by  stopping  his  en- 
gines, but  contented  himself  with  redu- 
cing his  speed  to  slow,  3  knots  an  hour, 
not  out  of  deference  to  the  rule  of  law, 
but  because,  as  he  says,  '1  considered 
that  6  knots  was  not  moderate  enough 
under  the  circumstances,''  and  this  speed 
he  continued  for  five  minutes  longer,  un- 
til ten  minutes  past  3  when,  at  length,  he 
ordered  his  engines  stopped,  with  the  re- 
sult, he  is  obliged  to  confess,  that  at 
3:14,  two  minutes  before  [298]  the  col- 
lision, his  ship  still  had  steerage  way 
upon  her,  ''was  not  quite  at  a  stand- 
still," and  a  moment  later  the  crash 
came.  It  is  of  no  avail  for  this  master 
to  say  that  at  the  instant  of  the  accident 
he  thinks  the  momentum  of  his  ship  had 
been  overcome,  and  that  she  was  com- 
mencing to  move  backward  in  response 
to  the  "full  speed  astern"  order,  which 
had  been  g^ven  during  the  instant  that 
had  elapsed  between  the  appearance  of 
the  Beaver  through  the  fog  and  the 
coming  of  the  ships  together,  for  the 
evil  had  been  done  and  the  collision  ren- 
dered inevitable. 

When  it  is  considered  that  the  state- 
ment of  the  master  of  the  Selja  as  to  the 
moment  when  he  gave  the  order  to  reduce 
speed  from  half  to  slow,  and  then  from 
slow  to  stop,  and  then  from  stop  to  full 
speed  astern,  are  all  but  approximations, 
arrived  at  after  the  disaster  to  his  ship 
had  occurred,  when  every  possible  influ- 
ence, conscious  and  unconscious,  was 
operating  to  induce  a  recollection  favor- 
able to  the  conclusion  he  most  desired,  it 
is  not  possible  in  the  administration  of 
practical  justice  to  avoid  the  conclusion 
that  the  effect  of  the  wilful  disobedience 
of  this  imperative  and  important  stat- 
utory rule  of  law,  which  should  have 
governed  his  conduct,  continued  as  an 
effective  force,  operating  on  the  move- 
ment of  his  vessel  to  the  instant  of  col- 
lision, driving  her  forward  steadily,  even 
though  in  the  last  moments  slowly,  to  the 
fateful  point  of  intersection  of  the 
courses  of  the  two  ships. 

Such  a  state  of  fact  makes  sharply  ap- 
plicable the  conclusion  of  this  court  in 

The  Pennsylvania,  19  Wall.  125,  22  L.  ed. 
f  1  li.  ed. 


148:  "But  when,  as  in  this  case,  a  ship 
at  the  time  of  a  collision  is  in  actual  vio- 
lation of  a  statutory  rule  intended  to 
prevent  collisions,  it  is  no  more  than  a 
reasonable  presumption  that  the  fault,  if 
not  the  sole  cause,  was  at  least  a  con- 
tributory cause  of  the  disaster.  In  such 
a  ease  the  burden  rests  upon  the  ship  of 
showing,  not  merely  that  her  fault  might 
not  have  been  one  of  the  causes,  or  that 
it  probably  was  not,  but  that  it  could  not 
have  been." 

[299]  The  record  before  us  not  only 
fails  to  show  that  the  fault  of  the  Selja 
might  not  have  been  one  of  the  causes 
of  the  accident,  or  that  it  probably  was 
not,  or  that  it  could  not  have  been  one  of 
the  causes  of  it,  but,  on  the  contrary,  it 
clearly  shows,  as  we  have  seen,  that  the 
negligent  failure  to  observe  the  statutory 
rule  contributed  directly  to  cause  the  col- 
lision. 

The  case  is  not  one  for  the  application 
of  refinements  as  to  what  would  have 
been  good  seamanship  without  the  rule, 
such  as  we  are  invited  in  argument  to 
consider,  nor  is  it  a  case  for  considera- 
tion of  the  doctrine  of  major  and  minor 
fault.  Both  of  the  masters  were  pal- 
pably negligent  in  respects  which  con- 
tributed directly  to  cause  the  collision; 
the  negligence  of  each  continued  to 
operate  as  an  efficient  cause  until  the 
moment  when  the  accident  occurred,  and 
we  agree  with  the  lower  courts  that  the 
case  is  one  in  which  the  master  and  own- 
er of  the  Selja  must  be  left  to  suffer 
their  self -inflicted  loss. 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  affirmed. 


MEMPHIS  STREET  RAILWAY  COM. 
PANY,  Petitioner, 

V. 

S.  C.  MOORE,  Administrator  of  the  Estate 
of  Ivy  B.  Douglas,  Deceased. 

(See  S.  C.  Reporter's  ed.  299-302.) 

Federal  courts  —  following  decisions  of 
state  courts. 

1.  The  Federal  Supreme  Court  will  ac- 
cept as  conclusive  the  view  of  the  highest 
state  court  that  the  sole  purpose  of  Tenii. 
Acts  1903,  chap.  501,  providing  that  "when* 

Note. — As  to  state  decisions  and  laws 
as  rules  of  decision  in  Federal  courts — 
see  notes  to  Clark  v.  Graham,  5  L.  ed.  U. 
S.  334;  Elmendorf  v.  Taylor,  6  L.  ed.  U. 
S.  290 ;  Jackson  ex  dem.  St.  John  y.  Chew, 
6  L.  ed.  U.  S.  583;  Mitchell  v.  Burlington, 
18  L.  ed.  U.  S.  361;  United  States  ex 
rel.  Butz  v.  Muscatine,  19  L.  ed.  U.  8. 
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9wtT  a  nonresident  of  the  state  of  Tennessee 
qualifies  in  this  state  as  the  executor  or 
administrator  of  a  person  d^ing  in  or  leav- 
ing assets  or  property  in  this  states  for  the 
purpose  of  suing  and  being  sued«  he  shall 
be  treated  as  a  citizen  of  thb  state,"  is  to 
determine  privileges  in  the  state  courts  of 
nonresidents  who  may  be  appointed  ad- 
ministrators or  executors  of  the  estates  of 
persons  such  as  are  described  in  that  act. 
[Foi  other  cases,  see  Coarts,  VII.  c,  in  Di- 
gtHt  Sup.  Ct.   1908.] 

Federal  courts  —  Jurisdiction  »  dlyerse 
citizenship  —  suit  by  nonresident  ad- 
nUnlstrator. 

2.  The  requisite  diversity  of  citizenship 
to  sustain  Federal  jurisdiction  must  be 
deemed  to  exist  where  a  citizen  of  Arkansas, 
in  his  representative  capacity  as  adminis- 
trator, under  appointment  oy  a  probate 
court  of  Tennessee,  sues  a  Tennessee  cor- 
poration for  wrongfully  causing  the  death 
of  his  decedent,  although  by  Tenn.  Acts  1003, 
chap.  601,  it  is  provided  that  "whenever  a 
nonresident  of  the  state  of  Tennessee  quali- 
fies in  this  state  as  the  executor  or  ad- 
ministrator of  a  person  dying  In  or  leaving 
assets  or  pro^ertj  in  this  state,  for  the 
purpose  of  suinf  and  beinff  sued  he  shall 
be  treated  as  a  citizen  of  thb  state,"  in  view 
of  the  declaration  of  the  highest  state  court 
that  the  only  purpose  of  this  act  is  to  deter* 
mine  privileges  in  the  state  courts  of  non- 
residents who  may  be  appointed  adminis- 
trators or  executors  of  the  estates  of  persons 
such  as  are  described  in  the  act. 
[For  other  cases,  see  Coarts,  Y.  c,  t,  in  Di- 
gest Sup.  Ct.  1008.] 

[No.  823.] 

Argued  January  20,  1017.    Decided  March 

6,  1017. 

ON  WRIT  of  Certiorari  to  the  United 
States  C^coit  Court  of  Appeals  for 
the  Sixth  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Dis- 
trict Coort  for  the  Western  District  of 
Tennessee  in  an  action  by  a  nonresident 
administrator  against  a  Tennessee  cor- 
poration for  wrongfully  causing  the 
death  of  the  decedent.    Affirmed. 

See  same  case  below,  146  C.  C.  A.  634, 
232  Fed.  708. 

The  facts  are  stated  in  the  opinion. 

Mr.  Boan«  Waring  argued  the  cause, 
and,  with  Mr.  Luke  E.  Wright,  filed  a 
brief  for  petitioner. 

Mr.  Ike  W.  Orabtoee  argaed  the  cause, 
and,  with  Mr.  Milton  J.  Anderson,  filed 
a  brief  for  respondent. 


Mr.  Justice  Olarke  delivered  the  opiiH 
ion  of  the  court: 

The  respondent,  S.  C.  Moore,  a  citi- 
zen of  Arkansas,  in  his  representative 
capacity  as  administrator  of  the  estate 
of  Ivy  B.  Douglas,  deceased,  under  ap- 
pointment by  the  probate  eonrt  of  Sh^- 
by  county,  Tennessee,  sued  the  peti- 
tioner, the  Memphis  Street  Railway 
Company,  a  corporation  organised  under 
the  laws  of  Tennessee,  in  the  United 
States  district  conrt  for  the  western  dis- 
trict of  Tennessee,  for  wrongfully  caus- 
ing the  death  of  his  decedent.  He  re- 
covered judgment,  which  was  affirmed  by 
the  circuit  court  of  appeals,  and  the  case 
is  here  on  certiorari  for  review  of  the 
holding  of  that  eonrt  that  the  plaintiff 
had  legal  capacity  to  maintain  the  suit 
in  a  Federal  court. 

On  the  face  of  the  declaration  there 
was  the  requisite  diversity  of  citizenship 
to  give  the  Federal  court  jurisdiction, 
but  the  petitioner  claims  tiiat  the  re- 
spondent, Moore,  although  a  citizen  of 
Arkansas,  must  be  treated  as  a  citizen  of 
Tennessee  under  the  statute  of  that 
state,  entitled,  ''An  Act  to  Declare  That, 
for  the  Purpose  of  Suing  and  Being 
Sued,  a  Nonresident  of  Tennessee,  Who 
Qualifies  as  Executor  or  Administrator 
in  Tennessee,  Shall  Be  Considered  a  Citi- 
zen of  Tennesse^  and  to  Provide  for  the 
Service  of  [801]  Process  upon  Him'' 
(Acts  1903,  chap.  601,  p.  1344),  which 
provides: 

''That  whenever  a  nonresident  of  the 
state  of  Tennessee  qualifies  in  this  statA 
as  the  executor  or  administrator  of  a 
person  dying  in  or  leaving  assets  or  prop- 
erty in  this  state,  for  the  purpose  of 
suing  and  being  sued,  he  shall  be  treated 
as  a  citizen  of  this  state." 

The  remainder  of  the  act  prescribes 
the  method  of  service  of  summons  upon 
such  a  nonresident  executor  or  adminis- 
trator. 

Upon  a  full  review  of  the  legislation 
of  the  state  in  Southern  R.  Co.  v.  Max- 
weU,  113  Tenn.  464,  82  S.  W.  1137,  the 
supreme  court  of  Tennessee  decided  that 
the  sole  purpose  of  this  act  is  to  extend 
to  such  nonresident  executors  and  ad- 
ministrators as  are  described  in  it  the 
privilege  of  suing  in  the  state  courts  in 
forma  pauperis,  and  that  the  effect  of  it, 
when  read  with  the  other  statutes  of  the 


490;  Forepaugh  v.  Delaware,  L.  &  W.  R. 
Co.  5  L.R.A.  508;  and  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.(N.S.)  380. 

Generally,  as  to  diverse  citizenship  as 
ground  of  jurisdiction — see  notes  to  Sed- 
don  V.  Virginia,  T.  &  C.  Steel  &  L  Co.  1 
TS4 


L.R. A.  108 ;  Myers  v.  Murray,  N.  ft  Co.  11 

L.R. A.  216 ;  Emory  v.  Greenough,  1  L.  ed. 

U.  S.  640;  Strawbridge  v.  Curtiss,  2  L. 

ed.  U.  S.  436 ;  McDonald  v.  Smalley,  7  L. 

ed.  U.  S.  287 ;  and  Roberts  v.  Lewis,  36  L. 

ed.  U.  S.  579. 

S4S  U.  «. 


1918. 


McALUSTER  v.  CHESAPEAKB  k  O.  R.  00. 


901,  302 


state  on  the  subject,  is  to  eonfine  this 
privilege  to  the  people  of  the  state  or  to 
raits  devoted  to  their  interest,  "since  the 
right  is  not  extended  to  nonresident  ad- 
ministrators generally,  but  only  to  those 
who  have  qualified  in  this  state  as  the 
personal  representatives  of  persons  dy- 
ing or  leaving  assets  or  property  in  this 
state.^  No  conflict  with  the  Federal 
Constitution  or  laws  being  involved,  this 
construction  of  the  state  statute  will  be 
accepted  by  this  court  as  conclusive. 
Elmendorf  v.  Tavlor,  10  Wheat.  152, 159, 
6  L.  ed.  289,  292;  Old  Colony  Trust  Co. 
V.  Omaha,  230  U.  S.  100,  116,  57  L.  ed. 
1410,  1410,  33  Sup.  Ct.  Rep.  967. 

But,  irrespective  of  this  rule,  we  quite 
agree  with  this  authoritative  declaration 
that  the  only  purpose  of  the  act  is  to  de- 
termine privileges  in  the  state  courts  of 
nonresidents  who  may  be  appointed  ad- 
ministrators or  executors  or  the  estates 
of  persons  rach  as  are  described  in  the 
act.  There  is  nothing  whatever  in  the 
statute  which  indicates  any  intention  on 
the  part  of  the  legislature  to  exclude  non- 
resident executors  or  administrators 
from  resort  to  Federal  [802]  courts  un- 
der appropriate  conditions,  and  the  con- 
struction which  is  urged  upon  us  to  give 
to  it  such  an  effect  is  too  strained  and 
artificial  to  be  allowed.  The  judgment  of 
the  Circuit  Court  of  Appeals  is  aflSrmed. 


lURIAH  MoALLISTBR,  as  Administratrix 
of  the  EsUte  of  A  J.  McAllister,  De- 
ceased, Plff.  in  Err., 

V. 

CHESAPEAKE  k  OHIO  RAILWAY  COM- 
PANY  and  MaysvUle  k  Big  Sandy  BaU- 
road  Company. 

(See  S.  C.  Reporter's  ed.  302-311.) 

Error  to  drcnit  oourt  —  jvriedlcUon  be- 
low —  oertlllcato. 
1.  An  order  of  a  Federal  district  judge 
which,  in  allowing  a  writ  of  error  from 
the  Federal   Supreme   Court,  recited   that 

Slaintiff's  petition  'Hiad  been  dismissed  by 
lie  Judgment  of  this  court  upon  oonsldera- 


lion  solely  of  the  question  of  this  court's 
jurisdiction  of  the  action,"  takes  ^e  place 
of  the  certificate  required  bv  the  Judicial 
Code»  $  238,  governing  the  direet  review  in 
the  Federal  Supreme  Court  of  the  judg* 
meats  and  decrees  of  the  district  courts. 
I  For  other  cases,  see  Appeal  and  Brror,  SIS- 
987.  in  Digest  Sap.  Ct.  1908.] 

Pleading  —  aalHoleiicy    off    peCltloii  — 
negligence. 

2.  A  cause  of  action  against  an  operat- 
ing railway  company  is  stated  in  Ken- 
tucky by  allegations  in  the  petition  that  on 
a  specified  day  when  plaintiff's  decedent 
"was  at  or  near  a  public  crossing  •  .  . 
a  place  in  the  town  of  Fullerton  where 
numerous  people  were  accustomed  to  be  and 
traTcl,"  as  the  railway  eompany  well  knew, 
without  fault  on  his  part,  and  while  in 
plain  Tiew  of  the  railway  company's  agents 
and  servants,  he  was  negligently  and  wan- 
tonly run  down  and  kilM  by  a  train  oper- 
ated by  such  railway  company,  and  that  the 
latter's  negligence  consisted  in  the  excessive 
speed  of  the  train,  failure  to  keep  proper 
lookout  for  travelers  at  such  a  place,  and 
failure  to  give  adequate  signals  or  warnings 
of  the  approaching  train. 

(For  other  cases,  see  Pleading,  II.  J:  Rail- 
roads, VIII.  b,  in  Digest  Bap.  Ct.  1908.] 

Railromda  —  llAbllltj  off  lessor  company 

—  negligence  off  leasee. 

3.  A  lessor  railway  company  continues 
liable  to  the  public  In  Kentucl^,  notwith- 
standing the  leass^  for  the  torts  of  its  lessee 
in  operating  the  leased  railway. 

[For  other  cases,  see  Railroads,  Y^  la  Di- 
gest Sap.  CtnUMW.! 

RemoTsI   off   oanses  »  separable   con- 
troversy —  ffrandnlent  joinder. 

4.  A  nonresident  operating  railway 
eompany  joined  as  party  defendant  with 
its  lessor,  a  reaident  railway  eompany,  own- 
ing the  road.  In  an  action  jgrounded  upon 
the  negligent  operation  of  the  road  by  the 
lessee,  may  not  remove  the  cause  to  a  Fed- 
eral court  as  presenting  a  separable  con- 
troversy between  it  and  the  resident  plain- 
tiff, where  the  petition,  tested  by  the  local 
law,  stated  a  cause  of  joint  liability,  and 
no  facts  are  alleged  in  support  of  the 
charge  that  the  joinder  of  the  two  com- 
panies was  fraudulent  except  that  it  was 
made  for  the  purpose  of  preventing  removal 
to  the  Federal  court. 

[For  other  cases,  see  Removal  of  Causes,  lY. 
b;  lY.  a,  la  DlgMt  8vp.  Ct.  1908.] 

[No.  748.] 


Kote. — On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  or 
circuit  courts — see  notes  to  Owin  y. 
United  States,  46  L.  ed.  U.  S.  741,  and 
B.  Altman  &  Co.  y.  United  StateSi  56  L. 
ed.  U.  S.  894. 

On  liability  of  lessor  of  railroad  for 
injuries  caused  by  the  negligence  of  an- 
other company  using  the  road  under  a 
lease,  license,  or  other  contract — see  note 
to  Camthers  v.  Eansaa  City^  Ft  S.  *  M. 
B.  Co.  44  L.R.A.  737. 
11  I«.  od. 


As  to  removal  of  causes  in  cases  of 
separable  controversy — see  notes  to  Mil- 
ler Y.  Clifford,  5  LJt.A.(N.S.)  50;  Sloane 
Y.  Anderson,  29  L.  ed.  U.  S.  899;  Butler 
Y.  National  Home  for  Disabled  Volun- 
teer Soldiers,  36  L.  ed.  U.  S.  346;  Tor- 
rence  y.  Shedd,  36  L.  ed.  U.  S.  528;  and 
Merchants  Cotton  Press  ft  Storage  Co.  y. 
Insurance  Co.  of  N.  A.  38  L.  i^  U.  & 
195. 
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Submitted     January     SO,     1917.     Decided 
March  8,  1917. 

1^  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  a  judgment  dis- 
missing the  petition  in  an  action  for 
death  which  had  been  removed  to  that 
court  from  a  state  court.  Reversed,  with 
directions  to  remand  the  case  to  the  state 
court. 
The  facts  are  stated  in  the  opinion. 

Mr.  Allan  D.  Ode  submitted  the  cause 
for  plaintiff  in  error.  Messrs.  W.  T.  Cole 
and  H.  W.  Cole  were  on  the  brief: 

Even  upon  the  theory  indulged  by  the 
lower  eourt  that  decedent  was  a  trespass- 
er, it  followa  that  not  a  separable  con- 
troversy but  a  joint  cause  of  aetion  ex- 
ists, and  therefore  the  motion  to  remand 
should  have  been  sustained. 

Evans  v.  Felton,  96  Fed.  176;  King  v. 
Greekmore,  U7  Ky.  172,  77  S.  W.  689; 
McCabe  v.  Maysville  ft  B.  S.  R.  Co.  112 
Ky.  861, 66  S.  W.  1054;  Illinois  C.  R.  Co. 
V.  Sheegog,  126  Ky.  252, 103  S.  W.  323; 
Willard  v.  Chicago,  B.  ft  Q.  R.  Co.  91 
C.  C.  A.  215,  1^  Fed.  181,  220  U.  S. 
413,  55  L.  ed.  521,  31  Sup.  Ct  Rep.  460. 

Even  according  to  the  lower  court's 
construction  of  the  Elentudcy  law,  the 
failure  of  the  a^^ents  and  servants  of  the 
lessee,  the  Virginia  eorporation,  to  keep 
a  lookout,  moderate  the  speed  of  its 
train,  and  give  notice  of  its  approach,  as 
alleged  in  the  petition,  was  an  omission 
of  duties  which  it  owed  decedent  in  com- 
mon with  the  publie  generally;  and  such 
failure  to  perform  any  or  all  of  these 
duties  necessarily  imposed  upon  the 
lessor,  the  Kentucky  eorporation,  an 
equal  and  joint  liability  for  the  injury 
resulting  from  such  negligence. 

Chesapeake  ft  0.  R.  Co.  v.  Wamock, 
150  Ky.  76, 150  S.  W.  29;  Cincinnati,  N. 
O.  ft  T.  P.  R.  Co.  V.  Dickerson,  102  Ky. 
560, 44  S.  W.  99;  Carter  v.  Chesapeake  ft 
0.  R.  Co.  150  Ky.  525,  160  S.  W.  811; 
Corder  v.  Cincinnati,  N.  0.  ft  T.  P.  R.  Co. 
155  Ky.  536, 159  S.  W.  1144;  Cincinnati, 
N.  0.  ft  T.  P.  R.  Co.  V.  Blankenship,  157 
Ky.  699,  163  S.  W.  1123;  Chesapeake  ft 
0.  R.  Co.  V.  Dawson,  159  Ky.  296,  167 
S.  W.  125;  Louisville  ft  N.  R.  Co.  v. 
Johnson,  161  Ky.  832,  171  S.  W.  847; 
MeKnight  v.  Louisville  ft  N.  R.  Co.  168 
Ky.  90,  181  8.  W.  947;  Chicago,  St.  L. 
ft  N.  0.  R.  Co.  V.  Armstrong,  168  Ky. 
108, 181  8.  W.  957. 

How  can  there  possibly  be  a  separable 
controversy  if  tne  petition  states  no 
cause  of  action  against  either  of  the  de- 
fendants in  error  f 

7sa 


Enos  V.  Kentucky  Distilleries  ft  Ware- 
house Co.  Ill  C.  C.  A.  74, 189  Fed.  346; 
Smith  V.  Adams.  130  U.  S.  173,  32  L.  ed. 
897,  9  Sup.  Ct.  Rep.  566;  La  Abra  Silver 
Min.  Co.  V.  United  States,  175  U.  S.  455, 
44  L.  ed.  234,  20  Sup.  Ct.  Rep.  168. 

The  attempt  of  opposing  counsel  to 
obliterate  the  distinction  between  a 
trespasser  and  a  licensee,  evidenced  by 
different  duties  imposed,  is  not  supported 
by  the  decisions  of  the  Kentucky  court 
of  appeals. 

WiUia  V.  LouisviUe  ft  N.  R.  Co.  164 
Ky.  124,  175  S.  W.  18;  Louisville  ft  N. 
R.  Co.  V.  Marlow,  169  Ky.  140,  183  S. 
W.  470;  Watson  v.  Chesapeake  ft  0.  R. 
Co.  170  Ky.  254. 

If  this  case  were  here  on  writ  of  er- 
ror to  the  court  of  appeab  of  Kentucky, 
the  decision  of  the  Qreenup  circuit  court 
would  be  accepted  as  final  and  binding  as 
a  siimlar  decision  was  in  the  case  of 
Chesapeake  ft  0.  R.  Co.  v.  McDonald, 
214  U.  S.  194^  53  L.  ed.  963,  29  Sup.  Ct 
Rep.  546. 

Why,  then,  should  not  the  final  and  un- 
reversed judgment  of  the  Oreenup  cir- 
cuit court,  rendered  pursuant  to  the  well- 
settled  rule  in  Kentucky,  become  the  law 
of  this  case  the  same  as  if  affirmed  by 
the  court  of  appeals  of  Kentucky  on  the 
question  of  fraudulent  joinder,  and  thus 
entitle  plaintiff  in  error  to  come  within 
the  rule  stated  in  Chicago,  R.  L  ft  P.  R. 
Co.  V.  Whiteaker,  239  U.  8.  421,  60  L. 
ed.  360,  36  Sup.  Ct  Rep.  152  f 

If  we  indulge  the  assumption  that  de- 
cedent was  a  trespasser  and  that  the  pe- 
tition states  a  cause  of  action  against 
the  nonresident  defendant  in  error  for 
its  failure  to  discharge  a  duty  owing  to 
a  trespasser,  it  follows  that  it  states  a 
cause  against  the  resident  defendant  in 
error  also. 

CBannion  v.  Southern  R.  Co.  33  Ky. 
L.  Rep.  436,  110  S.  W.  329 ;  Plummer  v. 
Chesapeake  ft  0.  R.  Co.  143  Ky.  104,  33 
L.R.A.(N.S.)  362,  136  S.  W.  162;  Louis- 
ville Bridge  Co.  v.  Sieber,  157  Ky.  152, 
162  S.  W.  804. 

Messrs.  £.  L.  Worthington,  W.  D. 
Oochran,  and  Le  Wright  Browning  sub- 
mitted the  cause  for  defendants  in  er- 
ror. Mr.  Proctor  K.  Malin  was  on  the 
brief: 

The  petition  alleged  that  when  deced- 
ent was  struck  and  killed  he  was  "at  or 
near"  a  public  crossing.  This  is  equiva- 
lent to  an  affirmative  allegation  that  he 
was  not  on  a  public  crossing. 

Davis  V.  Chesapeake  ft  0.  R.  Co.  116 
Ky.  156,  75  S.  W.  275. 

The   petition    alleges    that    those    in 
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charge  of  the  train  saw,  or,  by  the  exer- 
cise of  reasonable  diligence,  could  have 
Been,  the  decedent  in  time  to  avoid  strik- 
ing him.  This  is  equivalent  to  an  allega- 
tion that  they  did  not  see  him  in  time  to 
prevent  the  accident. 

King  V.  Creekmore,  117  Ky.  172,  77  S. 
W.  689. 

Should  it  be  held  that  the  all^ations 
of  the  petition  that  the  place  of  the  ac- 
cident was  where  numerous  people  were 
accustomed  to  be  and  travel  brings  this 
case  within  the  rule  laid  down  in  Chesa- 
peake &  0.  R.  Co.  V.  Warnock,  150  Ky. 
74,  150  S.  W.  29,  requiring  those  oper- 
ating trains  under  such  conditions  to 
slacken  speed  and  keep  a  lookout  for 
persons  on  the  track,  that  would  not 
alter  the  fact  that  decedent  was,  under 
repeated  decisions  of  the  court  of  ap- 
peals of  Kentucky,  a  trespasser. 

Louisville  &  N.  R.  Co.  v.  Marlow,  169 
Ky.  140,  183  S.  W.  470;  Cincinnati,  N. 
O.  *  T.  P.  R.  Co.  V.  Harrigan,  149  Ky. 
61, 147  S.  W.  942. 

If  the  rule  laid  down  in  Chesapeake  & 
O.  R.  Co.  V.  Watson,  170  Ky.  254,  ap- 
plies, then  no  duty  was  owed  to  decedent 
until  his  peril  was  discovered.  That  case 
involved  an  accident  in  the  town  of  Ful- 
lerton,  where  decedent,  for  whose  death 
the  present  plaintiff  in  error  is  suing,  was 
killed.  If  the  rule  announced  in  the 
Warnock  Case,  150  Ky.  76, 150  S.  W.  29, 
applies,  still  he  was  a  trespasser  whose 
presence  on  the  track  should  have  been 
anticipated,  and  a  lookout  duty  was  owed 
to  him.  In  the  one  case  he  was  a  tres- 
passer to  whom  no  lookout  duty  was 
owed ;  in  the  other,  a  trespasser  to  whom 
a  lookout  duty  was  owed,  and  a  duty  to 
run  the  train  at  such  a  speed  that  injury 
to  trespassers  whose  presence  on  the 
track  should  be  anticipated  might  be 
avoided. 

lUinois  C.  R.  Co.  v.  Murphy,  123  Ky. 
787,  11  L.R.A.(N.S.)  352,  97  S.  W.  729; 
Louisville  &  N.  R.  Co.  v.  Marlow,  169  Ky. 
140,  183  S.  W .  470. 

The  precise  question  involved  on  this 
writ  of  error  is  this:  When  a  nonresi- 
dent is  sued  for  damages  caused  by  its 
own  ne«'ligence,  and  a  resident  is  joined 
as  a  defendant  who  it  is  claimed  is  liable 
also  for  the  negligence  of  the  nonresi- 
dent, is  there  in  the  suit  a  controversy 
wholly  between  citizens  of  different 
states,  when  no  cause  of  action  is  stated 
in  the  petition  against  the  resident  t  The 
law  of  Kentucky,  as  settled  by  its  highest 
eourt,  determines  this  question,  and  is 
eonelusive  of  it  in  the  courts  of  the 
United  States. 

Chicago,  B.  &  Q.  E.  Co.  v.  Willard,  220 
•  1  li.  ed. 


U.  S.  414,  55  L.  ed.  521,  31  Sup.  Ct.  Rep. 
460;  Illinois,  C.  R.  Co.  v.  Sheegog,  215 
U.  S.  308,  54  L.  ed.  208,  30  Sup.  Ct.  Rep. 
101;  Chicago,  R.  L  &  P.  R.  Co.  v.  White- 
aker,  239  U.  S.  421,  60  L.  ed.  360,  36 
Sup.  Ct.  Rep.  152;  Chicago,  R,  L  &  P.  R. 
Co.  V.  Schwyhart,  227  U.  S.  184, 57  L.  ed. 
473,  33  Sup.  Ct  Rep.  250. 

The  proper  construction  of  a  pleading 
in  a  state  court  is  a  question  of  local 
law,  and  the  courts  of  the  United  States 
are  bound  by  the  decisions  of  the  highest 
court  of  the  state  as  to  that  matter. 

Alabama  ft  Q.  S.  R.  Co.  v.  Thompson, 
200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct. 
Rep.  161,  4  Ajin.  Cas.  1147:  Glenn  v. 
Sumner,  132  U.  S.  152,  33  L.  ed.  301, 

10  Sup.  Ct.  Rep.  41;  Bond  v.  Dustin,  112 
U.  S.  604,  28  L.  ed.  835,  5  Sup.  Ct.  Rep. 
296;  Bryson  v.  Qallo,  103  C.  C.  A.  424, 
180  Fed.  70. 

The  law  of  Kentucky  is  that  a  suit  by 
a  citizen  of  Kentucky  nominally  against 
two  defendants,  one  of  whom  is  a  non- 
resident who  committed  the  alleged 
wrongful  act,  and  the  other  a  resident  of 
Kentucky,  against  whom  no  cause  of  ac- 
tion is  stated,  involves  a  controversy 
wholly  between  citizens  of  different 
states,  and  therefore  can  be  removed  to 
the  Federal  court.  The  all^ations  of 
such  a  petition  which  attempt  to  state  a 
cause  of  action  against  the  resident  de- 
fendant on  account  of  the  alleged  wrong 
of  the  nonresident  defendant  must  be 
treated  as  surplusage. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  t. 
Robertson,  115  Ky.  862,  74  S.  W.  1061; 
Slaughter  v.  Nashville,  C.  &  St.  L.  R. 
Co.  28  Ky.  L.  Rep.  1195,  91  S.  W.  744; 
Davis  V.  Chesapeake  &  0.  R.  Co.  116  Ky. 
156,  75  S.  W.  275. 

No  cause  of  action  was  stated  in  the 
petition  against  the  lessor,  the  Maysville 
&  Big  Sandy  R.  Co.  The  petition  shows 
that  decedent  was  a  trespasser,  and  that 
his  peril  was  not  discovered  by  those 
operating  the  train  in  time  to  prevent 
the  accident. 

Chesapeake  &  0.  R.  Co.  v.  Watson, 
170  Ky.  254;  Chesapeake  &  0.  R.  Co.  v. 
Nipp,  125  Ky.  49,  100  S.  W.  240;  Illi- 
nois C.  R.  Co.  V.  Mui-phy,  123  Ky.  787, 

11  L.R.A.(N.S.)  352,  97  S.  W.  729;  Louis- 
ville &  N.  R.  Co.  V.  Marlow,  169  Ky.  140, 
183  S.  W.  470. 

The  allegations  of  the  petition  which 
attempt  to  state  a  cause  of  action  against 
the  lessor,  the  Maysville  &  Big  Sandy  R. 
Co.,  must  be  rejected  as  surplusage,  in 
determining  the  removability  of  the  casew 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 

Robertson,  115  Ky.  862,  74  S.  W.  1061; 

UlinoU  C.  R.  Co.  v.  Sheegog,  215  U.  S. 
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322,  54  L.  ed.  213,  30  Sup.  Ct.  Rep.  101, 
126  Ky.  252,  103  S.  W.  323  j  Chicago,  B. 
&  Q.  R.  Co.  V.  Willard,  220  U.  S.  414, 
424,  55  L.  ed.  521,  525,  31  Sup.  Ct.  Rep. 
460;  Clinger  v.  Chesapeake  &  0.  R.  Co. 
128  Ky.  747, 15  L.R.A.(N.S.)  998, 109  S. 
W.  315;  Chicago  &  G.  T.  R.  Co.  v.  Hart, 
209  111.  414^  66  L.R.A.  75,  70  N.  E.  654; 
Chicago.  R.  L  ft  P.  R.  Co.  y.  Schwyhart, 
227  U.  S.  184,  57  L.  ed.  473,  33  Sup.  Ct. 
Rep.  250;  Chicago,  R.  L  ft  P.  R.  Co.  v. 
Whiteaker,  239  U.  S.  421,  60  L.  ed.  360, 
36  Sup.  Ct  Rep.  152;  McCabe  v.  Mays- 
ville  ft  B.  S.  R.  Co.  112  Ky.  861,  66  S. 
W.  1054;  Swice  t.  Maysville  ft  B.  S.  R. 
Co.  116  Ky.  253,  75  S.  W.  278;  Hukill 
▼.  Maysville  ft  B.  S.  R.  Co.  72  Fed.  752. 

Where  a  defendant  is  sued  in  a  state 
court  for  an  injury  caused  by  him,  and 
a  third  person  is  joined  as  defendant  in 
the  suit  against  whom  no  cause  of  action 
is  stated,  is  the  other  defendant,  being 
a  nonresident,  entitled  to  a  removal  of 
the  suit  to  the  Federal  court  f  That  he 
is  has  been  decided  in  numerous  cases. 

Nelson  v.  Hennessey,  33  Fed.  113; 
Rivers  v.  Bradlev,  53  Fed.  305;  Williard 
V.  Spartanburg,  N.  ft  C.  R.  Co.  124  Fed. 
796;  Axline  v.  Toledo,  W.  V.  ft  0.  R.  Co. 
138  Fed.  168,  19  Am.  Neg.  Rep.  634; 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  v.  Rob- 
ertson, 115  Ky.  862,  74  S.  W.  1061; 
Floyt  V.  Shenango  Furnace  Co.  186  Fed. 
539;  Bryce  v.  Southern  R.  Co.  122  Fed. 
709;  Hukill  v.  Maysville  ft  B.  S.  R.  Co. 
72  Fed.  752;  Davis  v.  Chesapeake  ft  0. 
R.  Co.  116  Ky.  144,  75  S.  W.  275;  Swice 
V.  Maysville  ft  B.  S.  R.  Co.  116  Ky.  253, 
76  S.  W.  278;  Slaughter  v.  Nashville,  C. 
ft  St.  L.  R.  Co.  28  Ky.  L.  Rep.  1195,  91 
S.  W.  744;  Marach  v.  Columbia  Box  Co. 
179  Fed.  412;  Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Stepp,  151  Fed.  908;  Kelly  v.  Chi- 
cago ft  A.  R.  Co.  122  Fed.  290 ;  Lockard 
V.  St  Louis  ft  S.  F.  R.  Co.  167  Fed.  675. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court : 

On  March  26,  1902,— fifteen  years 
since, — ^the  plaintiff  filed  her  petition  in 
the  circuit  court  of  Oreenup  county,  Ken- 
tucky, against  the  Chesapeake  ft  Ohio 
Railway  Company,  a  corporation  organ- 
ised under  the  laws  of  Virginia,  here- 
inafter called  the  Virginia  company, 
lessee,  and  the  Maysville  ft  Big  Sandy 
Railroad  Company,  a  corporation  organ- 
ized under  the  laws  of  Kentucky,  here- 
inafter called  the  Kentucky  company, 
the  owner  and  lessor  of  the  railway  on 
which  plaintiff's  decedent,  on  March 
15th,  1902,  was  run  down  by  a  passing ' 
train  and  so  injured  that  he  soon  there- 
after died. 
7S8 


In  due  time,  the  Virginia  company 
filed  a  petition  for  removal  of  the  causa 
to  the  circuit  court  of  the  United  [304] 
States  for  the  eastern  district  of  Ken- 
tucky, in  which  petition  it  is  alleged: 
that  there  is  in  the  case  a  separable  con- 
troversy which  is  wholly  between  citi- 
zens of  different  states,  the  petitioner,  a 
corporation  of  Virginia,  and  the  plain- 
tiff, a  citizen  of  Kentucky;  that  the 
Kentucky  corporation  is  not  a  necessary 
or  proper  party  to  the  cause,  which  can 
be  determined  between  the  Virginia  com- 
pany and  the  plaintiff  without  reference 
to  the  Kentucky  company;  and  that  the 
Kentucky  company  is  '^wrongfully, 
fraudulently,  and  falsely"  made  a  party 
for  the  sole  purpose  of  preventing  re- 
moval to  the  Federal  court,  without  any 
intention  on  the  part  of  the  plaintiff  of 
proving  against  it  any  of  the  acts  of 
Diligence  alleged  in  the  petition.  It  is 
chari^ed  that  no  cause  of  action  is  stated 
in  the  amended  petition  against  the  Ken- 
tucky company. 

On  May  24^  1905,  the  plaintiff  filed  a 
motion  to' remand  the  case  to  the  state 
court,  on  the  ground  that  the  Federal 
court  'Is  without  jurisdiction  to  hear  and 
determine  the  cause,"  which  motion  was 
overruled  on  the  same  day.  Various 
consent  continuances  carried  the  case 
over  for  two  and  one-half  vears,  until 
December  27,  1907,  when  the  plaintiff 
filed  a  motion  to  set  aside  'the  order 
heretofore  made  denying  her  motion  to 
remand  the  case,"  and  in  support  of  this 
motion,  on  the  same  day,  she  filed  an  an- 
swer to  the  petition  for  removal  which 
is,  in  substance,  a  detailed  denial  of  all 
of  the  aUegations  of  that  petition. 

On  the  25th  of  the  following  May 
(1908)  plaintiff's  motion  to  reeonsider 
the  court's  ruling  denying  her  motion  to 
remand  the  case  was  submitted,  and  thir- 
ty days  given  for  filing  a  brief,  but  it  was 
not  decided  until  a  year  later,  when,  on 
May  24th,  1909,  it  was  overruled.  Again 
various  continuances  by  consent  caused 
the  case  to  go  over  for  three  years  more, 
until  May  27th,  1912,  when  the  plain- 
tiff's motion  to  reconsider  the  court's 
action  in  overruling  her  motion  to  re- 
mand was  again  overruled.  Then  fallow 
other  continuances,  aggregating  two 
[805]  years  more,  until,  on  May  26tli, 
1914,  on  motion  of  the  defendant,  the 
case  was  dismissed  for  want  of  proaeeu- 
tion,  in  an  order  which,  four  da^  later, 
was  set  aside,  and  again  nothing  was 
done  for  eighteen  months,  until  Deoem- 
ber  15th,  1915,  when  the  case  was  a 
second  time  dismissed  for  want  of  prose- 
cution, in  an  order  which  was  revoked 
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on  the  24th  of  the  followizig  July,  at 
which  time  the  former  action  of  the 
court  in  overruling  plaintiff's  motion  to 
remand  the  case  was  reaffirmed,  and  the 
plaintiff,  having  elected  to  stand  on  her 
motion  to  remand,  and  ^'refusing  to 
recog^nise  the  jurisdiction  of  the  United 
States  court  or  to  proceed  with  the  prose- 
cution of  her  case  therein,''  iq>on  mo- 
tion, it  was  dismissed  at  plaintiff's  costs. 
On  the  next  day  the  district  judge  al- 
lowed a  writ  of  error  to  this  court  in  an 
order  reciting  that  plaintiffs  petition 
^had  been  dismissed  by  the  judgment  of 
this  court  upon  consideration  solely  of 
the  question  of  this  eourt's  jurisdiction 
of  the  action." 

The  case  is  properly  in  this  court,  the 
order  of  the  district  judge  being  suf- 
ficient to  take  the  place  of  the  certificate 
required  by  |  238  of  the  Judicial  Code 
[36  Stat  at  L.  1157,  chap.  231,  Comp. 
Stat.  1913,  I  1216].  Excelsior  Wooden 
Pipe  Co.  y.  Pacific  Bridge  Co.  185  U.  S. 
282,  46  L.  ed.  910,  22  Sup.  Ct.  Bep.  681; 
Hemdon-Carter  Co.  v.  James  N.  Norris, 
Son  &  Co.  224  U.  S.  496,  498,  56  L.  ed. 
857,  858,  32  Sup.  Ct.  Bep.  550. 

The  validity  of  the  denial  of  the  plain- 
tiff's motion  to  remand  the  case,  which 
is  thus  brought  before  us,  must  be  deter- 
mined upon  the  allegations  of  the  amend- 
ed petition  and  of  the  petition  for  re- 
movid  ( Madison ville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  196  U.  S.  239,  245,  49 
L.  ed.  462,  464,  25  Sup.  Ct.  Rep.  251), 
when  tested  by  the  laws  of  Kentucky 
(Illinois  C.  R.  Co.  v.  Sheegog,  215  U.  S. 
308,  54  L.  ed.  208,  30  Sup.  Ct.  Rep.  101 ; 
Chesapeake  ft  0.  R.  Co.  y.  Cockrell,  232 
U.  6.  146,  153,  58  L.  ed.  544,  547,  34 
Sup.  Ct.  Rep.  278).  Fully  recognizing 
this  rule,  the  district  court  decided  the 
motion  on  the  face  of  the  pleadings,  and 
its  reasons  for  refusal  to  remand  the 
ease,  as  stated  in  McAllister  v.  Chesa- 
peake ft  O.  R.  Co.  85  C.  C.  A.  316,  157 
Fed.  741,  744,  13  Ann.  Cas.  1068,  are, 
that  the  Kentucky  company  had  lawful 
authority  [806]  to  lease  its  railroad  to 
the  Virginia  company  (McCabe  y.  Mays- 
vUle  ft  B.  S.  R.  Co.  112  Ky.  861,  66  S.  W. 
1054),  that  the  allegation  of  plaintiff's 
amended  petition  that  plaintiff's  deced- 
ent was  injured  ''at  or  near  a  public 
crossing^  is  an  admission  that  he  was  a 
trespasser  on  the  railroad  track  at  the 
time  (Davis  y.  Chesapeake  ft  0.  B.  Co. 
116  Ky.  144,  75  S.  W.  275) ;  and  that  the 
lessor  company  is  not  liable  for  injury 
to  a  trespasser  by  the  negligence  of  its 
lessee.     These  reasons  were  restated  at 

length  by  the  district  judge  when  he  d»- 
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nied  the  motion  to  reconsider  his  refusal 
to  remand. 

This  eonelusion  of  the  district  court, 
that  the  all^ation  of  the  amended  peti- 
tion that  the  deceased,  ''at  the  time  of 
the  injuries  complained  of,  was  at  or  near 
a  public  crossing  in  the  town  of  Fuller- 
ton,"  is  an  admission  that  he  was  a  tres- 
passer at  the  time,  is  based,  we  think, 
upon  an  insuf^cient  statement  of  the 
allegations  of  the  amended  petition,  and 
upon  much  too  narrow  a  view  of  the 
effect  of  the  decisions  of  the  Kentucky 
court  of  appeals  as  applied  to  the  facts 
pleaded  in  this  case. 

The  allegations  of  the  amended  peti- 
tion are: 

That  since  before  the  year  1890  the 
Virginia  company  had  been  operating  the 
line  of  railway  owned  by  the  Kentucky 
company  under  a  lease  "which  in  no  wise 
relieves  the  lessor  from  liability  for  Uie 
torts  of  the  operating  lessee,"  and  that, 
on  March  15th,  1902,  when  plaintiff's 
decedent  "was  at  or  near  a  public  erosa- 
ing,  ...  a  place  in  the  town  of 
Fullerton  where  numerous  people  were 
accustomed  to  be  and  travel,"  as  the  de- 
fendants well  knew,  without  fault  on  his 
part,  and  while  in  plain  view  of  the 
agents  and  servants  of  the  defendants, 
he  was  "negligently  and  wantonly"  run 
down  and  lulled  by  a  train  operated  by 
the  defendant,  the  Virginia  company. 
The  negligence  alleged  is  excessive  speed 
of  the  train,— 50  miles  an  hour, — failure 
to  keep  proper  lookout  for  travelers  at 
such  a  place,  and  failure  to  give  adequate 
signals  or  warnings  of  the  approaching 
train. 

[807]  In  the  ease  cited  by  the  court 
in  its  opinion  (Davis  v.  Chesapeake  ft  0. 
R.  Co.  supra),  the  petition  alleged  that 
"the  intestate  was  run  over  and  killed 
at  or  near  a  private  crossing  over  the 
railroad  track,  between  her  garden  and 
her  home;"  that  it  was  "not  far"  from 
publie  crossings  to  the  east  and  west  of 
her;  and  that  the  train  was  negligently 
running  at  50  miles  an  hour,  without 
any  appropriate  lookout  being  kept  or 
signals  given. 

In  considering  this  petition  the  court 
of  appeals,  saying  that  it  must  be  taken 
most  strongly  against  the  pleader,  de- 
cided that  the  allegation  that  the  de- 
ceased was  killed  "at  or  near  a  private 
crossing"  must  be  construed  as  meaning 
that  she  was  killed  at  a  place  on  the 
track  other  than  at  the  erossing,  and 
that  it  is  only  at  a  public  crossing  that 
reckless  speed  or  any  failure  to  give  sig- 
nals amounts  to  negligence. 
The  differences  between  this  decided 
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case  and  the  case  at  bar  are  obvious  and 
vital, — a  private  crossing  in  the  one,  a 
public  crossing  in  the  other,  and  ''a  place 
where  numerous  people  were  accustomed 
to  be  and  travel''  in  the  one  case,  and 
silence  as  to  the  extent  of  use  in  the 
other.  We  shall  see  the  court  of  appeals 
laying  sharp  hold  upon  both  of  these 
distinctions  when  determining  what  the 
■tate  law  applicable  to  such  cases  is. 

Whatever  doubt  there  may  have  been 
before,  as  to  what  duty  the  operating 
railroad  company  owed  to  the  plaintiff's 
decedent,  was  settled  by  the  decision  in 
Illinois  C.  B.  Co.  v.  Murphy,  123  Ky.  787, 
U  L.R.A.(N.S.)  352,  97  S.  W.  729,  in 
which  the  court  of  appeals,  in  a  compre- 
hensive survey  of  its  prior  decisions, 
formulates  in  two  ''principles''  or  rules, 
the  duty  of  the  operating  railroad  com- 
pany to  persons  crossing  or  walking 
along  its  tracks.  The  first  of  these  is 
that  in  sparsely-settled  districts,  or 
where  few  people  eross  or  walk  along 
railroad  tracks,  such  users  are  to  be  re- 
garded as  trespassers,  to  whom  no  duty 
is  owed  by  [308]  the  company,  except 
to  keep  from  injuring  them  if  it  reason- 
ably can,  after  their  presence  and  peril 
shall  have  been  discovered. 

The  second  principle,  and  it  is  the  one 
applicable  to  the  case  stated  in  the 
amended  petition,  is,  that  in  more  popu- 
lous communities,  or  where  many  people 
are  accustomed  to  cross  or  otherwise 
use  railroad  tracks,  the  duty  of  the  com- 
pany is  ''to  operate  the  train  with  the 
fact  of  the  trespassers'  presence  in  mind, 
— ^hat  is,  at  a  speed  which  has  the  train 
under  control,  and  keeping  such  a  lookout 
as  will  enable  the  operatives  to  give  time- 
ly warnings  of  its  approach,  as  well  as 
to  stop  it  in  case  of  necessity  before  in- 
juxy  has  been  inflicted  upon  the  treroass- 
er."^  Legislation  has  not  regulated  the 
speed  of  trains  in  such  (smaller)  com- 
munities, and  until  it  does  each  ease 
must  rest  upon  its  own  facts.  "Whether 
the  speed  'is  so  great  as  to  amount  to 
negligence  will  be  a  fact  to  be  deter- 
mined by  the  jury,  for  the  circumstances 
will  necessarily  vary,  according  to  the 
population,  the  use  of  the  track  for  pas- 
sage by  foot  or  vehicle  travelers,  the  ob- 
struction to  the  view,  and  so  forth. 
•    •    • 

**If  the  railroad  company  knows  that 
the  public  habitually  uses  its  tracks  and 
right  of  way  in  a  populous  community  as 
a  foot  pass  way,  so  that  it  knows  that 
at  any  moment  people  may  be  expected 
to  be  found  thereon,  such  knowledge  is 
treated  as  ec^uivalent  to  seeing  them 
there,  and  their  presence  must  be  taken 
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into  consideration  by  the  train  operatives 
in  the  movement  of  their  trains." 

Six  years  later,  in  Chesapeake  &  O. 
R.  Co.  V.  Wamock,  150  Ky.  74, 150  S.  W. 
29,  and,  oddly  enough,  in  a  case  grow- 
ing out  of  an  accident  which  oecurred 
in  this  same  village  of  Fullerton,  the 
court  of  appeals  again  reviews  its  deci- 
sions, approves  the  statement  of  the  law 
in  the  Murphy  Case,  as  we  have  quoted 
it,  and  concludes  with  the  statement 
that: 

'* Although  Fullerton  was  not  an  incor- 
porated town,  [309]  it  was  a  town  in 
fact;  and  the  place  where  the  accident 
occurred  [described  as  60  feet  from  any 
public  crossing]  was  such  a  locality  that 
the  presence  of  persons  on  the  traek 
might  be  anticipated  at  any  time." 

Again  recurring  to  the  subject,  the 
same  court  in  Corder  t.  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  156  Ky.  536^  169  S.  W, 
1144^  restates  the  rule,  saying: 

"It  is  not  so  much  whether  the  acci- 
dent occurs  in  the  city  or  village  as  it  is 
that  there  was  evidence  of  such  long  and 
continued  use  of  the  footpath  by  a  large 
number  of  people  as  to  impose  upon  the 
railroad  the  duty  of  giving  warning  of 
the  approach  of  its  trains  to  this  point. 
.  .  .  It  is  the  nature  and  use  of  the 
crossing  by  the  public  that  is  to  deter- 
mine the  applicability  of  the  rule  whioh 
requires  the  lookout" 

And  yet  again,  in  Willis  v.  Louisville 
&  N.  B.  Co.  164  Ky.  124,  176  S.  W.  18, 
the  same  court  concludes  another  dis- 
,cussion  of  its  decisions  with  the  approval 
of  the  Wamoek  and  Corder  Cases,  and 
adds: 

"Running  through  all  these  opinions 
will  be  found  the  thought  that  it  is  the 
habitual  use  of  the  track  by  large  num- 
bers of  persons,  rather  than  the  location 
of  the  track,  that  creates  the  distinction 
between  trespassers  and  licensees." 

Watson  V.  Chesapeake  &  0.  R.  Co.  170 
Ky.  254,  186  S.  W.  862,  the  last  decision 
dealing  with  this  subject,  plainly  is  not 
intended  to  modify  the  rule  we  have  thus 
seen  so  long  established. 

While  these  decisions  of  the  court  of 
appeals  of  Kentucky  leave  something  to 
be  desired  in  ihe  definition  of  the  dis- 
tinction between  "trespassers"  and  "li- 
censees," there  can  be  no  doubt  that, 
regardless  of  the  terms  of  designation 
used,  the  result  of  them  is  that  the  al- 
l^ations  of  the  amended  petition  in  the 
case  under  consideration,  if  supported  by 
appropriate  testimony,  would  require 
that  the  case  be  sent  to  a  jury  under  a 
proper  charge  of  [310]  the  court,  and 
that  it  was  error  for  the  trial  court  to 
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hold  that  they  did  not  state  a  cause  of 
action  as  against  the  lessee  (operating) 
company. 

There  remains  only  the  qnestion 
whether  the  amended  petition  states  a 
cause  of  action  against  the  lessor,  the 
Kentucky  company,  and  it  is  very  clear 
that  the  decisions  of  the  highest  court 
of  that  state  answer  this  question  in  the 
affirmative. 

In  McCabe  v.  Maysville  ft  B.  8.  R.  Co. 
(this  same  Kentucky  corporation)  112 
Ky.  861|  66  S.  W.  1054,  the  court  of 
appeals  of  Kentucky  expressly  decides 
that,  under  the  lease  of  its  line  to  the 
Virginia  company,  which  was  in  effect 
when  the  action  complained  of  occurred, 
the  lessor  company,  notwithstanding  the 
lease,  continued  liable  to  the  public  for 
the  torts  of  its  lessee  in  operating  the 
leased  railroad,  holding  that  where  both 
lessor  and  lessee  were  joined  as  defend- 
ants in  a  suit  for  causing  the  wrongful 
death  of  a  man  killed  by  an  engine  oper- 
ated by  the  lessee,  the  Imbility  was  joint, 
and  that  a  removal  petition,  not  to  be 
distinguished  in  substance  and  scarcely 
in  form  from  the  one  filed  by  the  Vir- 
ginia company  in  this  case,  did  not  state 
a  case  of  a  separable  controversy,  justi- 
fying removal  to  the  United  States  court. 
To  this  same  effect,  construing  the  Con- 
stitution and  statutes  of  Kentucky,  as 
applied  to  leases  by  other  corporations, 
are  Illinois  C.  R.  Co.  v.  Sheegog,  126  Ky. 
252, 103  S.  W.  323,  affirmed  in  215  U.  8. 
308,  54  L.  ed.  208,  30  Sup.  Ct  Rep.  101, 
and  Louisville  Bridge  Co.  v.  Sieber,  157 
Ky.  151,  162  8.  W.  804.  The  plaintiff's 
decedent  was  not  an  employee  of  the 
Virginia  company,  and  the  rule  of  the 
cases  cited  is  not  modified  by  Swice  v. 
Maysville  ft  B.  S.  R.  C^.  116  Ky.  253, 
75  8.  W.  278. 

Since  the  amended  petition  states  a 
joint  cause  of  action  against  the  Ken- 
tnd^  eompany  and  the  Virginia  com- 
pany, the  claim  that  there  is  a  separable 
controversy  in  the  case,  justifying  re- 
moval by  the  latter  company,  must  fail, 
and  since  no  facts  are  alleged  in  sup- 
port of  the  [311]  charge  tlmt  the  join- 
der of  the  two  companies  is  fraudulent, 
except  that  it  was  made  for  the  purpose 
of  preventing  removal  to  the  Federal 
court,  this  claimed  reason  for  removal 
must  also  fail  (Illinois  C.  R.  Co.  v.  Shee- 
gog, supra,  and  Chesapeake  ft  0.  R.  Co. 
V.  Cockrell,  232  V.  8. 146, 153,  58  L.  ed. 
544,  547,  34  Sop.  (Tt  Rep.  278),  and 
therefore  the  decision  of  the  District 
Court  is  reversed  and  the  case  must  be 
remanded  to  the  state  court. 

The  petition  for  removal  of  this  case 
•1  li.  ^. 


was  filed  on  the  21st  day  of  Jnly,  1902, 
and  now,  fifteen  years  after,  in  directing 
that  the  case  be  remanded,  we  cannot 
fail  to  notice  the  many  seemingly  need- 
less delays  to  which  it  has  been  subject- 
ed, and  we  direct  that  appropriate  ac- 
tion be  taken  to  return  it  as  promptly 
as  possible  to  the  state  court. 
Reversed. 


ST.  JOSEPH  ft  GRAND  ISLAND  RAIL- 
WAY COMPANY,  PUT.  in  Err., 

V. 

RALPH  W.  MOORB. 

(See  S.  a  R^orter's  ed.  Sll-815.) 

Removal  off  oausee  —  diverse  oltlsen* 
ship  —  suit  arising  luuler  Federal 
Bteiployers'  Liability  Act. 

1.  The  removal  from  a  state  eoort  to  a 
Federal  court,  upon  the  sole  ground  of  di* 
versity  of  citisenthlp,  of  an  actioo  brought 
under  the  Federal  Employers'  Liability  Act 
of  AprU  22,  1008  (35  SUt  at  L.  65,  chap. 
149,  Comp.  Stat  1913,  |  8557 ) ,  as  amended 
by  the  Act  of  April  5,  1910  (36  Stat  at  L. 
291,  chap.  148  Comp.  SUt  1913,  §  8662), 
it  prohibited  by  the  provision  of  such  amend- 
atory act  that  no  action  brought  in  anv 
state  court  of  competent  iurisdiction  shall 
be  removed  to  any  court  of  the  United 
States. 

Master  and  servant  —  saffety  appliances 
»  handholds  or  grab  irons  —  equiva- 
lents. 

2.  The  requirement  of  the  Safety  Ap- 
pliance Act  of  March  2,  1893  (27  Stat,  at 
L.  531,  chap.  196,  Comp.  SUt  1913,  §  8608), 
§  4,  made  applicable  to  locomotive  tenders 

f  by  the  Act  of  March  2,  1903  (32  SUt  at 
L.  943,  chap.  976,  Comp.  SUt.  1913,  §  8613), 
that  "it  shall  be  unlawful  for  any  railroad 
company  to  use  any  car  in  intersUte  com- 
merce that  is  not  provided  with  secure  grab 
irons  or  handholds  in  the  ends  and  sides 
of  each  car  for  greater  security  to  the  men 
in  coupling  and  uncoupling  cars,"  it  not 
satisfied  by  equivalenU  or  bv  anything  less 
than  literal  compliance  with  what  it  pre- 
scribed. 

[For  other  cases,  see  Master  and  Servant,  II. 
a,  2,  in  Digest  Sup.  Ct  1908.] 

Note. — On  the  constitutionality,  appli- 
cation, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  V.  Oregon  R.  &  Nav.  Co.  47 
L.B.A.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 

As  to  duty  and  liability  under  Federal 
and  sUte  railway  and  safety  appliance 
acts — see  notes  to  Chicago,  M.  &  St.  P. 
R.  Co.  V.  United  States,  20  L.R.A.(N.S.) 
473,  and  Lake  Shore  &  M.  S.  R.  Co.  v. 
Benson,  41  L.R.A.(N.S.)  49. 
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Appeal  —  reyerslble  error  —  instruction 
too  favorable  to  oomplalnlns:  party. 

3.  The  giving  of  an  instruction  at  the 
request  of  a  railway  company  that  any  iron 
rod  or  iron  device  secui'ely  fastened  upon 
the  end  of  a  locomotive  tender  to  which  em- 
ployees could  catch  hold  while  in  the  per- 
formance of  their  duties  in  coupling  or  un- 
coupling cars  was  a  handhold  or  ffrab  iron 
within  the  meaning  of  the  Safety  Appliance 
Acts  of  March  2,  1893  (27  Stat,  at  L  531, 
chap.  196,  Comp.  SUt.  1913,  |  8608),  §  4, 
and  March  2,  1903  (32  Stat,  at  L.  943, 
chap.  976,  Comp.  Stat.  1913,  |  8613),  and 
that  therefore  if  a  vertical  iron  handhold 
and  iron  rod — pin  lifting  or  uncoupling 
levex^-extending  across  the  tender  just 
above  the  coupler  were  so  designed  and  con- 
structed as  to  permit  employees  engaged  in 
coupling  or  uncoupling  cars  to  grasp  them 
readily  for  their  better  security  the  rail- 
way company  was  not  guilty  of  negligence 
in  falling  to  provide  necessary  and  proper 
handholds  or  grab  irons,  and  an  injured  em- 
ployee cannot  recover  for  any  injury  sus- 
tained from  lack  of  them  upon  the  tender, — 
is  error  in  the  railway  company's  favor, 
being  more  favorable  to  it  than  it  deserved 
under  the  law,  even  as  modified  b^  the  trial 
eonrt's  qualification  that  the  jury  must 
find  that  such  attachments  or  devices  fur- 
nish reasonable  security  to  the  company's 
employees  in  coupling  and  uncoupling  the 
tender  and  cars. 

[For  other  cases,  see  Appeal  and  Brror,  YIII. 
t  in  Digest  Sup.  Ct.  1908.] 

[No.  573.] 

Argued  January  30,  1917.    Decided  March 

6,  1917. 

rj  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Buchanan  County,  in 
that  state,  in  favor  of  plaintiff  in  an  ac- 
tion nnder  the  Federal  Employers'  Lia- 
bility Act.    AfiArmed. 

See  same  ease  below,  268  Mo.  31,  186 
8.  W.  1036. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  A.  Brown  argued  the  canse 
and  filed  a  brief  for  plaintiff  in  error : 

In  order  to  deny  the  right  of  removal 
in  this  case  it  is  necessary  to  hold  that 
the  amendment  of  April  5, 1910,  repealed 
the  removal  section  of  the  Judiciary  Act 
in  toto  with  respect  to  employer^  lia- 
bility eases,  and  such  a  rule  of  construc- 
tion has  never  been  approved  by  this 
eoiut.  On  the  contrary,  this  court  has 
always  held  that  repeals  by  implication 
are  looked  upon  with  disfavor,  and  that, 
where  it  is  possible  to  do  so,  full  effect 
will  be  given  to  all  provisions  of  laws 
contemporaneously  in  effect. 

United  States  v.  67  Packages  of  Dry 

'^lods,  17  How.  85,  15  L.  ed.  54;  United 
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States  V.  Greathouse,  166  U.  S.  601,  41 
L.  ed.  1130, 17  Sup.  Ct.  Rep.  701 ;  United 
States  V.  Healey,  160  U.  S.  136,  40  L.  ed. 
369,  16  Sup.  Ct.  Rep.  247;  Frost  v. 
Wenie,  157  U.  S.  46,  39  L.  ed.  614,  15 
Sup.  Ct  Rep.  532. 

This  court  has  also  held  that,  in  con- 
struing subsequent  legislation  affecting 
a  subject  already  covered  by  a  general 
code,  the  presumption  will  prevail  that 
the  general  rules  of  the  code  are  not 
suspended  save  as  the  contrary  clearly 
appears. 

United  States  v.  Barnes,  222  U.  8.  513, 
56  L.  ed.  291,  32  Sup.  Ct.  Rep.  117. 

The  scintilla  doctrine  is  no  longer  fol- 
lowed by  this  court. 

Southern  P.  Co.  v.  Pool,  160  U.  S.  438, 
40  L.  ed.  485, 16  Sup.  Ct.  Rep.  338;  Hart 
V.  Northern  P.  R.  Co.  116  C.  C.  A.  12, 
196  Fed.  180:  Pleasants  v.  Fant,  22  WalL 
116,  22  L.  ed.  780;  Noble  v.  C.  Crane  ft 
Co.  94  C.  C.  A.  423,  169  Fed.  55;  To- 
ledo,  St.  L.  ft  W.  R.  Co.  v.  Howe,  112 
C.  C.  A.  262,  191  Fed.  776;  Virginia  ft 
S.  W.  R.  Co.  V.  Hawk,  87  C.  C.  A.  300, 
160  Fed.  348;  New  York  C.  ft  H.  B.  R. 
Co.  V.  Difendaffer,  62  C.  C.  A.  1,  125 
Fed.  893;  Postal  Teleg-Cable  Co.  v. 
Grantham,  109  C.  C.  A.  370,  187  Fed. 
52;  Haskell  v.  Columbus  Sav.  ft  T.  Co. 
125  C.  C.  A.  72,  207  Fed.  322;  Zilbersher 
v.  Pennsylvania  R.  Co.  125  C.  C.  A.  480, 
208  Fed.  280 ;  Texas  ft  P.  R.  Co.  v.  Cos, 

145  U.  S.  593,  36  L.  ed.  829, 12  Sup.  Ct. 
Rep.  905;  Kane  v.  Northern  C.  R.  Co. 
128  U.  S.  91,  32  L.  ed.  339,  9  Sup.  Ct 
Rep.  16;  Schuylkill  ft  D.  Improv.  ft  R. 
Co.  V.  Munson,  14  Wall.  442,  20  L.  ed. 
867;  Ozanne  v.  Illinois  C.  R.  Co.  151  Fed. 
900,  affirmed  in  85  C.  C.  A.  678, 157  Fed. 
1004;  Berry  v.  Chase,  77  C.  C.  A.  161, 

146  Fed.  625;  Mt.  Adams  ft  E.  P.  In- 
clined R.  Co.  V.  Lowery,  20  C.  C.  A.  696, 
43  U.  S.  App.  408,  74  Fed.  463. 

The  rules  of  evidence  prevailing  in 
Federal  courts  will  govern  in  the  deter- 
mination of  the  question  of  the  sufficien- 
cy of  the  evidence  to  justify  the  sub- 
mission of  the  case  to  the  jnry,  rather 
than  any  rule  prevailing  in  the  courts 
of  the  state  where  the  case  was  tried. 

Central  Vermont  R.  Co.  v.  White,  238 
U.  S.  507,  59  L.  ed.  1433,  35  Sup.  Ct 
Rep.  865,  Ann.  Cas.  1916B,  252,  9  N.  C. 
C.  A.  265. 

The  question  as  to  whether  the  evi- 
dence is  sufficient  to  go  to  the  jury  in  a 
case  founded  on  a  Federal  statute  is  a 
Federal  question,  which  will  be  reviewed 
by  the  Supreme  Court  on  a  writ  of  error 
to  the  highest  court  of  a  state. 

Seaboard  Air  Line  R.  Co.  v.  Padgett, 
236  U.  S.  668,  59  L.  ed.  777,  35  Sup.  a. 
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Bep.  481;  Eanias  City  Soathern  R.  Co. 
V.  C.  H.  Alben  Commission  Co.  223  U.  S. 
573,  56  L.  ed.  556,  32  Sup.  Ct.  Rep.  316; 
Creswill  ▼.  Grand  Lodge.  K.  P.  225  U.  S. 
246,  56  L.  ed.  1074,  32  Sup.  Ct  Bep. 
822;  Washington  ex  rel.  Oregon  B.  & 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510,  56 
L.  ed.  863,  32  Sup.  Ct.  Rep.  535;  North 
Carolina  B.  Co.  v.  Zaehary,  232  U.  S. 
248,  58  L.  ed.  591,  34  Sup.  Ct  Bep.  305, 
Ann.  Cas.  1914C,  159.  9  N.  C.  C.  A.  109; 
St  Louis,  L  M.  ft  S.  B.  Co.  v.  McWhirter, 
229  U.  S.  276,  57  L.  ed.  1186,  33  Sup.  Ct 
Bep.  858;  Delk  v.  St  Louis  ft  S.  F.  B. 
Co.  220  U.  S.  580,  55  L.  ed.  590,  31  Sup. 
Ct  Bep.  617:  Central  Vermont  B.  Co.  v. 
White,  238  U.  S.  507,  59  L.  ed.  1433,  35 
Sup.  Ct  Bep.  865,  Ann.  Caa.  1916B,  252, 
9  N.  C.  C.  A.  265. 

If  defendant  in  error  was  entitled  to 
reeover  under  the  first  count  of  his  peti- 
tion, it  was  upon  the  testimony  adduced 
in  support  thereof.  He  could  not  allege 
and  prove  one  cause  of  action,  and  re- 
cover upon  an  entirely  different  theory. 
His  instruction  entirely  ignored  the  al- 
legations of  his  petition  and  the  testi- 
mony given  in  support  thereof,  to  the 
effect  that  he  had  gone  behind  the  tender 
while  it  was  stationary  and  that  it  had 
been  backed  upon  him  without  a  signal, 
and  it  authorised  a  verdict  in  his  favor 
if  the  jury  should  believe  that,  by  rea- 
son of  a  defective  coupling  device  and 
insufScient  grab  irons,  the  tender  ran 
against,  upon,  and  over  him. 

The  instruction  was  a  total  departure 
from  the  issues  presented  under  the  first 
count  of  the  petition.  It  was  nowhere 
alleged  that  the  tender  was  backed  upon 
defendant  in  error  by  reason  of  a  de- 
fective coupling  apparatus  or  insufficient 
grab  irons.  According  to  the  allegations 
of  the  petition  the  engine  was  backed  be- 
cause of  the  negligence  of  the  employees 
of  plaintiff  in  error  in  charge  thereof, 
and  defendant  in  error  was  caught  and 
injured  by  reason  of  the  backing  of  the 
CDgine,  and  not  because  a  defective  cou- 
pling apparatus  or  insufficient  grab  irons 
caused  the  engine  to  back.  The  instruc- 
tion was  a  clear  departure  from  the 
issues  presented  by  the  petition  and  the 
proof,  and  the  trial  court  committed  er- 
ror in  giving  it,  and  the  supreme  court 
of  Missouri  committed  error  in  approv- 
ing it 

American  B.  Co.  v.  Didricksen,  227  D. 
8.  145,  57  L.  ed.  456,  33  Sup.  Ct.  Bep. 
224;  Dome  City  Bank  v.  Bamett,  106 
C.  C.  A.  611,  184  Fed.  607;  Grady  v.  St. 
Louis  Transit  Co.  94  C.  C.  A.  622,  169 
Fed.  400;  Beaver  Hill  Coal  Go.  v.  Las- 
•  1  li.  ed. 


silla,  100  C.  C.  A.  283,  176  Fed.  725; 
Frizzell  v.  Omaha  Street  B.  Co.  59  C. 
C.  A.  382,  124  Fed.  176;  Nevada  Co.  v. 
Famsworth,  42  C.  C.  A.  504,  102  Fed. 
573;  Morris  v.  Beach,  111  C.  C.  A.  566, 
191  Fed.  34. 

It  was  not  the  duty  of  the  plaintiff  in 
error  to  have  the  rear  end  of  its  tender 
equipped  with  attachments  or  devices 
which  would  make  the  coupling  or  un- 
coupling of  the  tender  reasonably  safe 
under  ul  circumstances. 

Spokane  ft  L  E.  B.  Co.  v.  United 
States,  L.B.A J.917A,  558, 127  C.  C.  A.  61, 
210  Fed.  243;  United  SUtes  v.  Boston  ft 
M.  B.  Co.  168  Fed.  148. 

This  court  will  place  its  independent 
construction  upon  the  provisions  of  a 
state  Constitution  for  the  purpose  of  de- 
termining whether  or  not  a  right  guar- 
anteed b^  the  Federal  Constitution  has 
been  denied  to  ^aintiff  in  error. 

Yick  Wo  V.  Hopkins,  118  U.  8.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  lUp.  1064; 
Atchison,  T.  ft  S.  F.  K.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct 
Bep.  609. 

Federal  questions  were  necessarily  in- 
volved in  the  instant  case  from  the  out- 
set. In  fact,  the  case  rests  solely  upon 
a  Federal  statute. 

Toledo,  St  L.  ft  W.  B.  Co.  v.  Slavin, 
236  U.  S.  454^  59  L.  ed.  671,  35  Sup.  Ct 
Rm.  306. 

The  decision  of  this  court  foreclosed 
the  possible  contention  that  the  protec- 
tion of  the  14th  Amendment  does  not 
extend  to  the  action  of  the  judicial  de- 
partment of  the  state  as  well  as  to  other 
departments  thereof. 

Ex  parte  Virginia,  100  U.  S.  339,  25 
L.  ed.  676,  3  Am.  Crim.  Bep.  547;  Yick 
Wo  V.  Hopkins,  supra;  Scott  v.  McNeal, 
154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct 
Bep.  1108;  Chicago,  B.  ft  Q.  B.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979, 17 
Sup.  Ct.  Bep.  581. 

Mr.  John  G.  Parkinson  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error: 

This  cause  was  not  removable  to  the 
United  States  circuit  court. 

Kansas  City  Southern  B.  Co.  v.  Leslie, 
238  U.  S.  599,  59  L.  ed.  1478,  35  Sup.  Ct. 
Bep.  844. 

Under  a  writ  of  error  to  the  state  court 
the  Supreme  Court  of  the  United  States 
may  not  consider  merely  incidental  ques* 
tions,  not  Federal  in  character;  that  is, 
which  do  not  in  their  essence  involve  the 
existence  of  the  right  in  the  plaintiff  to 
recover  under  the  Federal  statute. 

Seaboard  Air  Line  B.  Co.  v.  Padgett, 
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236  U-  8.  668,  59  L.  ed.  777,  36  Sup.  Ct. 
Bep.  481. 

Questions  in  a  suit  under  the  Federal 
Employers'  Liability  Act  which  relate  to 
matters  of  pleading,  involving  no  con- 
struction of  the  Federal  statute,  cannot 
be  considered  on  a  writ  of  error  from 
the  Federal  Supreme  Court  to  a  state 
eourt. 

Central  Vermont  R.  Co.  v.  White,  238 
U.  8.  507,  59  L.  ed.  1433,  35  Sup.  Ct. 
Bep.  865,  Ann.  Cas.  1916B,  252,  9  N.  C. 
C.  A.  265. 

This  court  has  no  jurisdiction  to  re- 
view the  action  of  the  supreme  court  of 
a  state  in  construing  a  provision  of  its 
own  state  Constitution  or  a  statute  of  the 
state.  The  construction  placed  upon  the 
Constitution  or  a  statute  of  a  state  by 
its  supreme  court  is  conclusive  upon  this 
court,  and  no  Federal  question  such  as 
would  authorize  a  review  by  this  court 
can  be  raised  as  to  the  correct  or  in- 
correct interpretation  given  by  the  state 
supreme  court  concerning  the  Constitu- 
tion or  statutes  of  its  own  state. 

Bi-metallio  Invest  Co.  y.  State  Bd.  of 
Equalization,  239  U.  8.  441,  60  L.  ed. 
372,  36  Sup.  Ct  Bep.  141 ;  Price  v.  HU- 
nois,  238  U.  8.  446,  59  L.  ed.  1400,  35 
Sup.  Ct.  Bep.  892:  Standard  Oil  Co.  v. 
Missouri,  224  U.  S.  271,  56  L.  ed.  760, 
32  Sup.  Ct.  Bep.  406,  Ann.  Cas.  1913D, 
936;  Welch  v.  Swazey,  214  U.  S.  91,  53 
L.  ed.  923,  29  Sup.  Ct.  Bep.  567. 

Even  if  the  supreme  court  of  the  state 
of  Missouri  were  incorrect  in  its  con- 
struction of  the  amendment  to  the  state 
Constitution,  the  case  was  not  transfer- 
able to  court  en  banc,  as  held  by  it,  for 
the  reason  that  the  judgment  of  the  divi- 
sion of  the  supreme  court  did  not  involve 
the  decision  of  a  Federal  question  as  es- 
sential and  necessary  to  the  afiirmance  of 
the  judgment.  The  judgment  of  the  su- 
preme court  in  holding  a  liability  against 
the  railway  company  on  the  ground  of 
negligence  in  hauling  the  tender  of  the 
engine  in  interstate  commerce,  equipped 
with  a  defective  coupler,  was  not  at- 
tacked in  the  motion  for  rehearing  filed 
in  that  court,  nor  in  either  of  the  mo- 
tions to  transfer  to  court  en  banc,  but 
only  the  proper  construction  of  a  plead- 
ing as  to  whether  a  liability  would  be 
permitted  thereunder  although  the  back- 
ing of  the  engine  was  not  done  negli- 
gently. Neither  is  the  liability  upon 
this  ground  of  negligence  attacked  in  any 
assignment  of  error  filed  in  this  court. 

Waters-Pierce  Oil  Co.  v.  Texas,  212 
IT.  8.  86,  53  L.  ed.  417,  29  Sup.  Ct.  Bep. 
220. 

Only  in  ease  of  clear  and  palpable  er- 
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ror  will  a  unanimous  ruling  of  the  high- 
est state  court  that  the  trial  had  prop- 
erly left  to  the  jury  a  suit  under  the 
Employers'  Liability  Act  of  April  22, 
1908,  be  disturbed  by  the  Supreme  Court 
on  a  writ  of  error. 

Baltimore  ft  0.  B.  Co.  y.  Whitaere,  242 
U.  S.  169,  ante,  228,  37  Sup.  Ct.  Bep.  33. 

Only  in  a  case  of  palpable  error  should 
the  Federal  Supreme  Court  disturb,  on 
a  writ  of  error  to  the  state  court,  a  judg- 
ment in  an  action  brought  under  the  Fed- 
eral Employers'  Liability  Act,  which  pre- 
sents no  question  as  to  the  interpretation 
of  any  provision  of  that  statute,  or  as 
to  the  definition  of  legal  principle  in  its 
application,  but  simply  involves  an  ap- 
preciation of  all  the  fskcts  and  admissible 
inferences  in  the  particular  ease  for  the 
purpose  of  determining  whether  there 
were  matters  for  the  consideration  of 
the  jury,  the  state  courts,  trial  and  ap- 
pellate, having  held  that  tiiere  were. 

Great  Northern  B.  Co.  y.  Elnapp,  240 
n.  S.  464,  60  L.  ed.  745,  36  Sup.  Ct.  Bep. 
399. 

What  is  the  proximate  cause  of  an  in- 
jury is  ordinarily  a  question  for  the  jury. 
It  is  not  a  question  of  science  or  of  legal 
knowledge.  It  is  to  be  determined  as  a 
fact,  in  view  of  circumstances  of  fact 
attending  it. 

Milwaukee  ft  St.  P.  B.  Co.  y.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256. 

The  question  as  to  whether  or  not  an 
injury  resulting  to  a  switchman  in  enter- 
ing between  a  tender  and  cars  to  adjust  a 
coupler  which  could  not  be  operated  by 
the  working  of  the  uncoupling  rod 
reaching  to  the  side  of  the  car  was  proxi- 
mately caused  by  the  defect  in  the  cou- 
pler is  properly  submitted  to  the  jury. 

Grand  Trunk  Western  B.  Co.  v.  Lind- 
say, 233  U.  a  42,  58  L.  ed.  838,  34  Sup. 
Ct  Bep.  581,  Ann.  Cas.  1914C,  168. 

The  preparation  of  the  coupler  for  the 
impact  is  not  distinct  from  the  act  of 
coupling.  The  preparation  and  the  im- 
pact were  connected  and  indispensable 
parts  of  the  larger  act  which  is  regu- 
lated by  the  statute,  and  the  per- 
formance of  which  was  intended  to  be 
relieved  from  unnecessary  risk  and  dan- 
ger. 

Chicago,  M.  ft  St.  P.  B.  Co.  v.  Voelker, 
129  Fed.  522,  70  L.B.A.  264,  65  C.  C.  A. 
226;  United  States  v.  Nevada  County 
Narrow  Gauge  B.  Co.  167  Fed.  695. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

Moore,  the  defendant  in  error,  was  in 
the  employ  of  the  plaintiff  in  error  as  a 
brakeman,  and  was  desperately  injured 
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on  June  9^  1910.  His  claim  is  that,  at  the 
moment  of  the  accident,  he  was  engaged 
in  adjusting  a  defective  automatic  cou- 
pler on  the  rear  end  of  the  tender  of  an 
engine,  which  was  started  unexpectedly, 
causing  him  to  be  thrown  from  his  feet 
by  the  steam  hose  equipment,  which  hung 
down  to  within  a  few  inches  of  the  sur- 
face of  the  track,  and  that,  in  part  be- 
cause the  tender  was  not  equipped  with 
grab  irons  or  handholds,  as  required  by 
the  Federal  law,  he  fell  helpless  under 
the  wheels  and  lost  both  of  his  hands. 

He  recovered  a  judgment  in  the  trial 
court,  which  was  affirmed  by  the  supreme 
court  of  Missouri,  and  the  case  is  here 
on  writ  of  error. 

The  applicability  of  the  Employers' 
Liability  Act  to  the  case  was  admitted 
from  the  beginning;  but  nevertheless  a 
petition  was  promptly  filed  for  the  re- 
moval of  the  case  to  the  United  States 
circuit  court  on  the  ground  of  diversity 
of  citizenship.  This  petition  was  denied, 
and  the  claim  that  this  denial  consti- 
tutes reversible  error  is  now  argued  here, 
albeit  somewhat  faintly.  The  claim  is 
wholly  without  merit,  as  is  apparent 
from  the  plain  reading  of  the  Federal 
Employers^  Liability  Act,  and  as  is  de- 
termined in  Elansas  City  Southern  R.  Co. 
V.  Leslie,  238  U.  S.  699,  59  L.  ed.  1478,  36 
Sup.  Ct.  Rep.  844,  and  in  Southern  R. 
Co.  V.  Lloyd,  239  U.  S.  496,  60  L.  ed.  402, 
36  Sup.  Ct.  Rep.  210. 

It  is  claimed,  with  much  apparent  con- 
fidence, that  no  substantial  evidence  ap- 
pears in  the  record  to  support  the  judg- 
ment of  the  state  courts,  and  that,  under 
the  authority  of  Southern  P.  Co.  v.  Pool, 
160  U.  S.  438,  40  L.  ed.  485,  16  Sup.  Ct. 
Rep.  338,  the  judgment  [313]  should  be 
reversed.  An  inspection  of  the  record 
satisfies  us  that  substantial  testimony 
was  introduced  in  support  of  the  claimed 
negligence  of  the  railroad  company,  and 
that,  applying  the  usual  ruloi  the  result 
cannot  be  disturbed  on  this  claim. 

But  chief  emphasis,  perhaps,  is  laid 
on  the  argument  upon  the  claim  that  the 
trial  court  erred  in  refusing  to  say  to  the 
jury,  as  a  matter  of  law,  that  ''any  iron 
rod  or  iron  device  securely  fastened  up- 
on the  end  of  defendant's  tender  to  which 
employees  could  conveniently  catch  hold 
while  in  the  performance  of  their  duties 
in  eoupling  or  uncoupling  cars  was  a 
handhold  or  grab  iron  within  the  mean- 
ing of  the  law,''  and  that,  therefore,  if 
the  vertical  iron  handhold  and  iron  rod 
— ^pin  lifting  or  uncoupling  lever — ex- 
tending across  the  tender  just  above  the 
coupler,  were  so  designed  and  construct- 
ed as  to  permit  employees  engaged  in 
•1  li.  ed. 


coupling  or  uncoupling  cars  to  readily 
grasp  them  for  their  better  security 
while  in  the  performance  of  such  work, 
the  defendant  was  not  guilty  of  negli- 
gence in  failing  to  provide  necessary  and 
proper  handholds  or  grab  irons,  and  the 
plaintiff  cannot  recover  for  any  injury 
sustained  from  lack  of  them  on  the  en- 
gine tender. 

The  trial  court  gave  this  request  as 
the  law  of  the  case,  but  provided,  only, 
the  jury  should  find  ''that  said  attach- 
ments or  devices  furnished  reasonable 
security  to  the  employees  of  defendant 
in  coupling  and  uncoupling  said  tender 
and  cars.*'  The  railroad  company  ex- 
cepted to  this  modification  of  its  request 
to  charge,  and  argues  now  that  to  so 
modify  it  was  error. 

We  quite  agree  with  the  supreme  court 
of  Missouri  in  its  conclusion  that  the 
giving  of  the  company's  request,  even  as 
modified  by  the  trial  court,  was  error 
in  its  favor,  being  much  more  than  it 
deserved  under  the  law. 

Section  4  of  the  Safety  Appliance 
Statute  provides:  "It  shall  be  unlawful 
for  any  railroad  company  to  use  any  car 
in  interstate  commerce  that  is  not  pro- 
vided with  secure  [314]  grab  irons  or 
handholds  in  the  ends  and  sides  of  each 
car  for  greater  security  to  the  men  in 
coupling  and  uncoupling  cars.''  27  Stat, 
at  L.  531,  chap.  196,  Comp.  Stat.  1913, 
§  8608.  This  statute  was,  in  terms,  made 
applicable  to  tenders  of  engines  by  the 
amendment  of  1903  (32  Stat,  at  L.  943, 
chap.  976,  Comp.  Stat.  1913,  §  8613). 

The  request  preferred  is  an  obvious  at- 
tempt to  secure  the  application  of  the 
doctrine  of  equivalents  to  the  Safety  Ap- 
pliance Act,  and  to  persuade  the  court 
to  say  that  it  is  not  necessary  for  car- 
riers to  comply  with  the  law  if  only  they 
will  furnish  some  other  appliance  which 
one  jury  may  say  is  "just  as  good"  but 
which  another  jury  may  say  is  not. 

It  is  much  too  late  for  such  a  claim  to 
be  seriously  entertained.  In  the  case  of 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor, 
210  U.  S.  281,  52  L.  ed.  1061,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464,  often 
approved  by  this  court,  it  was  settled, 
once  for  all,  that  Congress,  not  satisfied 
with  the  common-law  duty  and  its  result- 
ing liability,  in  the  Safety  Appliance  Act 
of  March  2,  1893  (27  Stat,  at  L.  631, 
chap.  196,  Comp.  Stat.  1913,  §  8609),  pre- 
scribed and  defined  certain  definite  stand- 
ards to  which  interstate  carriers  must 
conform,  and  of  the  required  automatic 
couplers  this  court  said:  Congress  has 
enacted  that  "no  cars,  either  loaded  or 
unloaded,  shall  be  used  in  interstate  com- 
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merce  which  do  not  comply  with  the 
standard."  There  is  no  escape  from  the 
meaning  of  these  words.  Explanation 
cannot  clarify  them  and  ought  not  to  be 
employed  to  confuse  them  or  to  lessen 
their  signif  cance. 

The  exercise  of  care,  even  the  greatest, 
in  supplying  and  repairing  these  appli- 
ances, will  not  excuse  defects  in  them, 
— the  duty  and  liability  are  absolute.  St. 
Louis,  L  M.  &  S.  R.  Ck>.  v.  Taylor,  supra; 
Great  Northern  R.  Co.  v.  Otos,  239  U.  S. 
349,  351,  60  L.  ed.  322,  323,  36  Sup.  Ct. 
Bep.  124.  If  equivalents  were  allowed 
the  statute  would  be  lost  in  exceptions 
and  its  humane  purpose  defeated  in  the 
uncertainty  of  litigation. 

The  request  to  charge  on  which  the 
plaintiff  in  error  relies  [815]  in  its 
terms  implies  the  absence  of  the  required 
handholds  or  grab  irons,  and  an  inspec- 
tion of  the  photogri^h  of  the  tender 
confirms  the  inference.  The  vertical 
handhold  referred  to  in  the  request  waa 
at  the  comer  of  the  tender,  and  could 
be  useful  only  to  a  man  walking  or  run- 
ning alongside  the  track  to  operate  the 
imcoupling  lever,  or,  as  it  is  sometimes 
called,  the  pin-lifting  lever.  It  could  not 
be  of  value  when  the  automatic  coupler 
was  not  in  working  condition,  or  to  a 
man  in  the  position  in  which  Moore  was 
when  injured. 

This  grab  iron  requirement  first  ap- 
pears in  the  Act  of  1893,  and  the  amend- 
ment ten  years  later  (March  2,  1903), 
32  Stat,  at  L.  943,  chap.  976,  Comp.  Stat. 
1913,  §  8613,  making  the  requirement  in 
terms  applicable  to  tenders,  did  not 
change  it.  Whatever  may  be  said  of 
1893,  there  can  be  no  doubt  that  in  1903 
automatic  couplers,  and  therefore  un- 
coupling or  pin-lifting  levers,  were  in 
common,  if  not  general,  use,  on  the  ten- 
ders of  engines,  and  if  Congress  had  in- 
tended them  to  be  accepted  as  a  substi- 
tute for  handholds  or  grab  irons,  we 
must  assume  that  the  amendment  of  1903 
would  have  so  provided.  The  statute  re- 
quires both.  If  practical  confirmation  of 
this  conclusion  were  desired,  it  is  to  be 
found  in  the  fact  that,  in  the  order  of  the 
Interstate  Commerce  Commission  stand- 
ardizing safety  appliances,  under  the  Act 
of  Congress  of  April  14,  1910  (36  Stat, 
at  L.  298,  chap.  160,  Comp.  Stat.  1913, 
S  8617),  two  rear  end  handholds  are  re- 
^mred  on  locomotives,  ''one  near  each 
mde  on  rear  end  of  tender  on  the  face  of 
ike  end  8%IV' 

It  is  not  admissible  to  allow  such  an 
important  statutory  requirement  to  be 
satisfied  b^  equivalents  or  by  anything 
less  than  hteral  compliance  with  what  it 
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prescribes.  The  charge  as  given  being 
more  favorable  to  the  company  than  it 
deserved,  the  judgment  of  the  Supreme 
Court  of  Missouri  is  affirmed. 


[816]  UNITED  STATES,  Plff.  in  Brr^ 

v. 

W.  R.  CRESS.  (No.  84.) 


UNITED  STATES,  Plff.  in  Err, 

v. 

ACHILLES  KELLY,  Green  B.  KeUy,  Jr., 
Lillian  Kelly  Crawford,  et  al.  (No.  718.) 

(See  S.  C.  Reporter's  ed.  316-332.) 

Waters  »  rights  off  riparian  owner»— 
—  servitude  to  public  right  off  navlga- 
tlon  —  natural  condition. 

1.  The  servitude  of  privately  owned 
lands  forming  the  banks  and  bed  of  a  stream 
to  the  interests  of  navigation  Is  a  natural 
servitude  confined  to  such  streams  as»  In 
their  ordinarv  and  natural  condition,  are 
navigable  in  lact,  and  confined  to  the  natu- 
ral condition  of  such  streams. 

[For  other  cases,  see  Waters,  I.  d,  8,  In  Digest 

Sup.  Ct.  leosTi 

Bmlnent  domain  —  taking  In  aid  off 
navigation  —  neoeesitjr  ffor  compen- 
sation. 

2.  So  much  of  the  properties  of  the 
owners  In  Kentucky  of  the  beds  and  shores 

Note. — ^As  to  right  in  improving  navi- 
gation to  destroy  access  of  riparian  own- 
er to  navigable  water  without  eompensa- 
tion — see  notes  to  Gibson  v.  United 
States,  41  L.  ed.  U.  S.  996,  and  Seranton 
V.  Wheeler,  45  L.  ed.  U.  S.  126. 

On  the  use  of  a  navigable  stream — see 
note  to  Monroe  Mill  Co.  v.  Menzel,  70 
LJt.A.  272. 

(Generally,  as  to  what  constitutes  a  tak- 
ing of  private  property  for  public  use — 
see  notes  to  Memphis  ft  C.  B.  Co.  v. 
Birmingham,  S.  ft  T.  B.  Co.  18  L.B.A. 
166;  D.  M.  Osborne  ft  Co.  v.  Missouri 
P.  B.  Co.  37  L.  ed.  U.  S.  166;  Sweet  v. 
Bechel,  40  L.  ed.  U.  S.  188;  Backus  v. 
Fort  Street  Union  Depot  Co.  42  L.  ed. 
U.  S.  853;  and  Orafton  v.  St.  Paul,  M. 
ft  M.  B.  Co.  22  L.RA.(N.S.)  L 

On  liability  for  damming  back  water 
of  stream — see  note  to  Avery  v.  Vermont 
Electric  Co.  59  L.B.A.  817. 

As  to  the  right  to  improve  naviga- 
bility of  stream — see  note  to  Beidler  v. 
Sanitary  Dist.  67  L.B.A.  820. 

For  what  purposes  the  flowage  of  lands 
may  be  authorized  by  statute — see  note 
to  Turner  v.  Nye,  14  L.B.A.  487. 

As  to  allowance  of  costs  against  the 
United  States — see  note  to  Pnited  States 
V.  McLemore,  U  L.  ed.  U.  S.  977. 
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of  certain  creeks  tributary  to  the  Cumber* 
land  and  Kentucky  rivers  as  was  thereto- 
fore unaffected  by  the  flow  of  the  rivers  or 
their  tributaries  could  not  be  overflowed 
without  compensation  by  the  backwater  re- 
•ulting  from  the  construction  and  mainte- 
nance b^  the  Federal  government  in  aid  of 
navigation  of  certain  locks  and  dams  upon 
those  rivers  in  that  state,  whereby  the  level 
of  those  rivers  along  certain  stretches  was 
raised,  rendering  them,  to  the  extent  of  the 
raising;  artificial  canals  instead  of  natural 

waterways. 

[For  other  cases,  see  Eminent  Domain.  I.  d.; 
Waters,  I.  d,  8,  in  Digest  Sup.  Ct.  1008.] 

X^nlnent  domain  —  what  oonstitntes  n 
taking  —  improTing  navigation  » 
O¥0rflow» 

5.  Land  situate  in  Kentucky  upon  a 
ereek  tributary  to  the  Cumberland  river 
«annot  be  subjected,  without  compensation  to 
tha  owner,  to  frequent  overflows  which  de- 
predate it  to  the  extent  of  one  half  its 
valtfB,  occasioned  by  the  construction  and 
■ahitenance  b^  the  Federal  government  in 
aid  of  navigation  of  a  lock  and  dam  upon 
that  river  m  Kentucky,  wherebv  the  level 
of  such  river  along  certain  stretches  is 
raised  so  as  to  render  it,  to  the  extent  of 
the  raising,  an  artificial  canal  instead  of 
a  natural  waterway. 

(For  other  cases,  see  Eminent  Domain,  Y.,  in 
Digest  8np.  Ct.  1908.] 

Sminont  domain  —  talcing  —  easement 

—  improving  navigation. 

4.  A  private  pass  wa^  and  ford  ap- 
purtenant to  land  situated  m  Kentucky  up- 
on a  creek  tributary  to  the  Cumberland 
river  cannot  be  destroyed,  to  the  damage  of 
the  land,  without  compensation  to  the 
owner,  by  the  baclrwater  resulting  from 
the  construction  and  maintenance  t>y  the 
Federal  government,  in  aid  of  navigation, 
of  a  lock  and  dam  upon  that  river  in  Ken- 
tucky, wherelnr  the  level  of  such  river  along 
certain  stretches  is  raised  so  as  to  render 
it,  to  the  extent  of  the  raising,  an  artificial 
canal  instead  of  a  natural  waterway. 
[For  other  cases,  see  Eminent  Domain,  V.; 

Damages,  VI.  m,  in  Digest  Sup.  Ct.  1008.] 

Eminent  domain  —  taking  —  destme- 
tion  of  power  of  milldam  —  raising 
level  ^  improTing  navigation. 

6.  The  power  of  a  milldam,  essential 
to  the  value  of  a  mill  situated  in  Kentucky 
i^on  a  creek  tributary  to  the  Kentucky 
nver,  cannot  be  destroyed  without  compen- 
sation to  the  owner  bv  the  raising  of  the 
creek  level,  due  to  the  construction  and 
maintenance  by  the  Federal  government  in 
aid  of  navigation  of  a  lock  and  dam  upon 
that  river  in  Kentucky,  whereby  the  level 
of  such  river,  along  certain  stretches,  is 
raised  so  as  to  render  it,  to  the  extent  of 
the  raising,  an  artificial  canal  instead  of  a 
natural  waterway. 

(For  other  cases,  see  Eminent  Domain,  T.,  in 
Digest  Snp.  Ct.  1908.1 

Costs  —  against  United  States. 

8.  Costs  may  be  allowed  against  the 

United  States  in  a  suit  brought  under  the 

Judicial   Code,    S  24(20),  notwithstanding 

the  repeal  by  §  297  of  that  Code,  of  all  of 

•1  li.  ed. 


the  Tucker  Act  of  March  3,  1887,  24  Stat 
at  L.  505,  chap.  359,  Comp.  Stat.  1913,  i 
991(20),  with  the  exception  of  certain  sec- 
tions relating  to  matters  of  procedure,  sinoe 
not  only  is  the  provision  of  §  2  of  the 
Tucker  Act,  conferring  upon  the  district 
courts  concurrent  jurisdiction  with  the 
court  of  claims  over  certain  claims  against 
the  United  SUtes,  carried  into  §  24(20)  of 
the  Code,  but  the  provision  of  §  15  of  the 
Tucker  Act,  for  the  allowance  of  costs 
against  the  government,  is  carried  in  as 
§  152  of  the  Code,  and  while  §  24(20)  is  a 
part  of  chapter  2  of  the  Code,  entitled, 
"District  Courts— Jurisdiction,"  and  §  152 
is  a  part  of  chapter  7,  entitled,  "The  Court 
of  aaims,**  it  is  declared  by  §§  294  and  295 
of  the  Code  that  the  laws  revised  therein 
are  to  be  construed  as  continuations  of 
existing  laws,  and  that  no  inference  of  legis- 
lative construction  is  to  be  drawn  from  the 
arrangement  and  classification. 
[For  other  cases,  see  Costs,  I.  b,  la  Digest 
Sup.  Ct  1908.1 

[Nos.  84  and  718.] 

Argued  Deoonber  13,  1918.    Decided  Mardi 

12,  1917. 

TWO  WRITS  of  Error  to  the  District 
Court  of  the  United  States  for  the 
Eastern  District  of  Kentucky  to  re- 
view judgments  awarding  compensation 
against  the  United  States  for  the  taking 
of  lands  and  water  rights  by  means  of 
backwater  resulting  from  the  construc- 
tion and  maintenance  by  the  government 
of  certain  looks  and  dams  upon  the  Cum- 
berland and  Kentucky  rivers,  in  aid  of 
navigation.  Aflftrmed. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Thompson 
argued  the  canse,  and,  with  Messrs.  P. 
M.  Cox  and  Seth  Shepard,  Jr.,  filed  a 
brief  for  plaintiff  in  error  in  No.  84: 

The  damage  to  the  land  of  the  de- 
fendant in  error  from  overflow  did  not 
measure  up  to  a  taking  under  the  5th 
Amendment  to  the  Constitution,  but  was 
only  a  partial  injury  for  which  the  gov- 
ernment is  not  liable. 

United  States  v.  Lynah,  188  U.  S.  445, 
470,  47  L.  ed.  539,  548,  23  Sup.  Ct  Rep. 
349;  Pumpelly  v.  Oreen  Bay  &  M.  Canal 
Co.  13  Wall.  166,  20  L.  ed.  557;  Jackson 
V.  United  States,  230  U.  S.  1,  57  L.  ed. 
1363,  33  Sup.  Ct.  Rep.  1011;  Willink  v. 
United  States,  240  U.  S.  572,  60  L.  ed. 
808,  36  Sup.  Ct.  Rep.  422;  Gibson  v. 
United  States,  166  U.  S.  269,  275,  41  L. 
ed.  996,  17  Sup.  Ct.  Rep.  578;  Scranton 
V.  Wheeler,  179  U.  S.  141,  45  L.  ed.  126, 
21  Sup.  Ct.  Rep.  48;  Bedford  v.  United 
States,  192  U.  S.  217,  48  L.  ed.  414,  24 
Sup.  Ct.  Rep.  238;  Jackson  v.  United 
States,  230  U.  S.  1,  57  L.  ed.  1363,  33 
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Sup.  Ct.  Rep.  1011 ;  High  Bridge  Lumber 
Co.  ▼.  Uuited  States,  16  C.  C.  A.  460, 
37  U.  S.  App.  234,  69  Fed.  320;  Walls 
T.  United  States,  44  Ct.  CI.  482;  Tomp- 
kins y.  United  States,  45  Ct.  CI.  66; 
MiUs  V.  United  States,  12  L.R.A.  673, 
46  Fed.  738. 

No  land  having  been  taken  or  ease- 
ment destroyed,  whatever  interest  de- 
fendant in  error  had  in  the  ford  was 
subject  to  the  paramount  right  of  the 
government  to  use  the  bed  of  the  stream 
within  its  banks  for  aiding  the  navigable 
capacity  of  the  Cumberland  river. 

Greenleaf  Johnson  Lumber  Co.  v.  Gar- 
rison, 237  U.  S.  251,  263,  59  L.  ed.  939, 
945,  35  Sup.  Ct.  Rep.  551;  Gould,  Waters, 
1900,  dd  ed.  §  72,  p.  145;  United  States 
V.  Rio  Grande  Dam  &  Jxrig,  Co.  174  U. 
S.  690,  703,  43  L.  ed.  1136, 1141, 19  Sup. 
Ct  Rep.  770;  United  States  v.  North 
Bloomfield  Gravel  Min.  Co.  81  Fed.  243, 
affirmed  in  32  C.  C.  A.  84,  59  U.  S.  App. 
377,  88  Fed.  664;  Weil,  Water  Rights, 
3d  ed.  §  337,  p.  358;  Manigault  v. 
Springs,  199  U.  S.  473,  50  L.  ed.  274,  26 
Sup.  Ct.  Rep.  127;  Chicago,  B.  &  Q.  R. 
Co.  V.  Illinois,  200  U.  S.  561,  586,  50  L. 
ed.  596,  606,  26  Sup.  Ct.  Rep.  341,  4  Ann. 
Cas.  1175;  Bedford  v.  United  States,  192 
U.  S.  217,  48  L.  ed.  414,  24  Sup.  Ct.  Rep. 
238;  Gibson  v.  United  States,  166  U.  S. 
269,  276,  41  L.  ed.  996,  1002,  17  Sup. 
Ct.  Rep.  578;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  ed.  336; 
Scranton  v.  Wheeler,  179  U.  S.  141,  45 
L.  ed.  126,  21  Sup.  Ct  Rep.  48;  Hood  v. 
United  States,  49  Ct  CL  669;  Zimmer- 
man V.  Union  Canal  Co.  1  Watts  ft  S. 
346. 

The  government  is  not  liable  for  the 
eoats  taxed  in  this  case. 

The  Antelope,  12  Wheat  546,  550,  6 
L.  ed.  723,  725;  United  States  v.  Me- 
Lemore,  4  How.  286, 11  L.  ed.  977;  Unit- 
ed States  V.  Boyd,  5  How.  29,  12  L.  ed. 
36:  United  States  v.  Verdier,  164  U.  S. 
213,  219,  41  L.  ed.  407,  409,  17  Sup.  Ct 
Rep.  42;  Pine  Ridge  Logging  ft  Improv. 
Co.  T.  United  States,  186  U.  S.  279,  296, 
46  L.  ed.  1164»  1172,  22  Sup.  Ct  Rep. 
920. 

No  brief  was  filed  for  defendant  in 
error  in  No.  84. 

Assistant  Attorney  General  Thompson 
argued  the  cause  and  filed  a  brief  for 
plaintiff  in  error  in  No.  718. 

Mr.  J.  F.  Winn  argued  the  cause  and 
filed  a  brief  for  defendants  in  error  in 
No.  718: 

The  words  '^lill  seat,"  or  their  modem 
svnonyms,  ''mill  site,"  include  the  privi- 


lege, in  the  nature  of  a  franchise,  of 
operating  the  mill,  and  include  not  only 
the  land  occupied  by  the  mill  itself,  but 
so  much  as  is  necessary  for  the  purpose 
of  operating  it. 

27  Cyc.  610. 

In  Kentucky  the  owner  of  land 
through  which  runs  a  non>navig^ble 
stream  is  the  owner  both  of  the  stream 
and  the  bed  of  the  stream  itself. 

O'Bannon  v.  Jackson,  Sneed  (Ky.) 
201;  Murray  v.  Preston,  106  Ky.  fiifel, 
90  Am.  St.  Rep.  232,  50  S.  W.  1096. 

The  destruction,  by  submersion,  of  the 
milldam,  and  the  consequent  destruction 
of  the  water  power,  was  a  taking  of  pri- 
vate property  for  public  use,  within  the 
meaning  of  the  6th  Amendment 

Pumpelly  v.  Green  Bay  ft  M.  Canal  Co. 
13  WalL  166,  20  L.  ed.  667;  Sinniokaon 
V.  Johnson,  17  N.  J.  L.  129,  34  Am.  I^ 
184;  Gardner  v.  Newburgh,  2  Johns.  Ch. 
162,  7  Am.  Dec  626;  Monongahela  Nav. 
Co.  y.  United  States,  148  U.  S.  312,  37 
L.  ed.  463,  13  Sup.  Ct  Rep.  622;  United 
States  V.  Lynah,  188  U.  S.  446,  47  L.  ed. 
639,  23  Sup.  Ct  Rep.  349. 

This  action  does  not  sound  in  tort. 

United  States  v.  Great  Falls  Mfg.  Co. 
112  U.  S.  646,  28  L.  ed.  846,  6  Sup.  Ct 
Rep.  306;  United  States  v.  Welch,  217 
U.  S.  333,  64  L.  ed.  787,  28  L.RA.(N.S.) 
386,  30  Sup.  Ct  Rep.  627. 

The  superior  or  dominant  right  of  the 
government  over  the  waters  of  a  navi* 
gable  stream  ends  with  the  natural  banks 
and  channels  of  the  river.  The  banks 
remain  where  nature  has  placed  them, 
and  cannot  be  changed  by  legislation  so 
as  to  affect  private  righta  of  ownership 
without  making  just  compensation,  aa  re- 
quired by  the  6th  Amendment 

Jackson  v.  United  States,  230  IT.  8. 
1,  67  L.  ed.  1363,  33  Sup.  Ct  Rep.  1011; 
Hughes  V.  United  States,  230  U.  S.  24, 
67  L.  ed.  1374,  46  L.R.A.(N.S.)  624,  33 
Sup.  Ct.  Rep.  1019;  Hooper  v.  Hobaon, 
67  Me.  273,  99  Am.  Dec.  769;  Murray 
V.  Preston,  106  Ky.  661,  90  Am.  St  Rep. 
232,  60  S.  W.  1096;  Cubbins  v.  Missis- 
sippi River  Commission,  241  U.  8.  361, 
60  L.  ed.  1041,  36  Sup.  Ct.  Rep.  671; 
United  States  v.  Grizzard,  219  U.  8.  180, 
55  L.  ed.  165,  31  L.R.A.(N.S.)  1135,  31 
Sup.  Ct.  Rep.  162;  United  States  v. 
Welch,  217  U.  S.  333,  64  L.  ed.  787,  28 
L.R.A.(N.8.)  386,  30  Sup.  Ct  Rep.  627. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

These  cases  were  argued  together,  in- 
volved similar  questions,  and  may  be  dis- 
posed of  in  a  single  opinion.    They  were 

actions  brought  in  the  district  court  by 
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the  respectiy«  defendants  in  error 
against  the  United  States  under  [318] 
the  20th  paragraph  of  §  24,  Judicial  Code 
(Act  of  March  3,  1911,  chap.  231,  36 
Stat  at  L.  1087,  1093,  Comp.  Stat.  1913, 
§§  968,  991  (20)),  to  recover  compensa- 
tion for  the  taking  of  lands  and  water 
rights  by  means  of  backwater  resulting 
from  the  construction  and  maintenance 
by  the  government  of  certain  locks  and 
dams  upon  the  Cumberland  and  Ken- 
tucky riverfi^  respectively,  in  the  state  of 
Kentucky,  in  aid  of  the  navigation  upon 
those  rivers. 

In  No.  84  the  findings  of  the  district 
court  are,  in  substance,  that  at  the  time 
of  the  ex^Bction  of  lock  and  dam  No.  21 
in  the  Cumberland  river,  the  plaintiff 
was  the  owner  of  189  acres  of  land  on 
Whiteoak  ereek,  a  tributary  of  the  Cum- 
berland, not  far  distant  from  the  nver; 
that  by  reason  of  the  erection  of  the  lock 
and  dam  6A  aeres  of  this  land  are 
subject  to  frequent  overflows  of  water 
from  the  river,  so  as  to  depreciate  it  one 
half  of  its  value,  and  a  ford  across 
Whiteoak  ereek  and  a  part  of  a  pass  way 
are  destroyed;  that  the  6 A  acres  were 
worth  $990,  and  the  damage  thereto  was 
(495;  that  the  damage  to  the  land  by  the 
destmetion  of  the  ford  was  $500;  and 
that  plaintiff  was  entitled  to  recover  the 
sum  of  $995.  It  may  be  supposed  that 
Whiteoak  creek  was  not  a  navigable 
stream,  but  there  is  no  finding  on  the 
subject. 

la  No.  718  the  findings  are  to  the 
effect  that  at  the  time  of  the  erection  by 
the  government  of  lock  and  dam  No.  12 
in  the  Kentucky  river  the  plaintiffs,  to- 
gether with  another  person  who  was 
joined  as  a  defendant,  were  the  owners 
and  in  possession  of  a  tract  of  land  situ- 
ate on  Miller's  creek,  a  branch  of  the 
Slentucky,  containing  6i  acres,  upon 
which  there  were  a  mill  and  a  mill  seat; 
that  by  reason  of  the  erection  of  the 
lock  and  dam  the  mill  no  longer  can  be 
driven  by  water  power;  that  the  water 
above  the  lock  and  dam,  when  it  is  at 
pool  stage,  is  about  1  foot  below  the 
crest  of  the  milldam,  and  this  prevents 
the  drop  in  the  current  that  is  necessary 
to  run  [310]  the  mill;  that  no  part  of 
the  land  or  mill  is  overflowed  or  covered 
by  pool  stage  of  water,  nor  is  the  mill 
physically  damaged  thereby;  that  Mil- 
ler's creek  is  not  a  navigable  stream;  that 
the  damages  sustained  by  the  owners  of 
the  mill,  representing  depreciation  of 
the  value  of  the  mill  property  by  cutting 
off  the  water  power,  amount  to  $1,500. 
Judgments  were  entered  in  favor  of  { 

the  respective  landowners  for  the  sums 
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mentioned  in  the  findings,  together  with 
interest  and  the  costs  of  the  suits,  and 
the  United  States  appealed  to  this  court. 
(1)  A  fundamental  contention  mado 
in  behalf  of  the  government,  and  one  that 
applies  to  both  cases,  is  that  the  control 
by  Congress,  and  the  Secretaiy  of  War 
acting  for  it,  over  the  navigation  of  the 
Cumberland  and  Kentucky  rivers,  must 
also  include  control  of  their  tributaries, 
and  that,  in  order  to  improve  navigation 
at  the  places  mentioned  in  the  findings, 
it  was  necessary  to  erect  dams  and  back 
up  the  water,  and  the  right  to  do  this 
must  include  also  the  right  to  raise  the 
water  in  the  tributary  streams. 

In  passing  upon  this  contention  we 
may  assume,  without,  however,  deciding, 
that  the  rights  of  defendants  in  error 
are  no  greatebr  than  if  they  had  been  ri* 
parian  owners  upon  the  rivers,  instead 
of  upon  the  tributary  creeks. 

The  states  have  authority  to  establish 
for  themselves  such  rules  of  property  as 
they  may  deem  expedient  with  respect 
to  the  streams  of  water  within  their  bor- 
ders, both  navigable  and  non-navigable, 
and  the  ownership  of  the  lands  forming 
their  beds  and  banks  (Barney  v.  Keo- 
kuk, 94  U.  S.  324,  338,  24  L.  ed.  224,  228; 
Packer  v.  Bird,  137  U.  S.  661,  671,  34 
L.  ed.  819,  821,  11  Sup.  Ct.  Rep.  210; 
Hardin  v.  Jordan,  140  U.  S.  371,  382,  35 
L.  ed.  428,  433,  11  Sup.  Ct.  Rep.  808, 
838;  Shively  v.  Bowlby,  162  U.  S.  1,  40, 
58,  38  L.  ed.  331,  346,  352,  14  Sup.  Ct. 
Rep.  548;  St.  Anthony  Falls  Water  Pow- 
er Co.  V.  Water  Comrs.  168  U.  S.  349, 
358,  42  L.  ed.  497,  501,  18  Sup.  Ct.  Rep. 
157),  subject  however,  in  the  ease  of 
navip^able  streams,  to  the  paramount  au- 
thority of  Congress  to  control  the  navi- 
gation so  far  as  may  be  necessary  for 
the     regulation    of    commerce     [820] 
among  the  states  and  with  foreign  na- 
tions (Shively  v.  Bowlby,  152  U.  S.  1,  40, 
38  L.  ed.  331,  346, 14  Sup.  Ct.  Rep.  548; 
Gibson  v.  United  States,  166  U.  S.  269, 
272,  41  L.  ed.  996, 1000, 17  Sup.  Ct.  Rep. 
578;  Scott  v.  Lattig,  227  U.  S.  229,  243, 
57  L.  ed.  490,  496,  44  L.RjL(N.S.)  107, 
33  Sup.  Ct.  Rep.  242);  the  exercise  of 
this  authority  beine  subject,  in  its  turn, 
to  the  inhibition  of  the  5th  Amendment 
against  the  taking  of  private  property 
for  public  use  without  just  compensa- 
tion   (MonoDgahela  Nav.  Co.  v.  United 
States,  148  U.  8.  312,  336,  37  L.  ed.  463, 
471, 13  Sup.  Ct  Rep.  622;  United  States 
V,  Lynah,  188  U.  S.  445,  465,  471,  47  L. 
ed.  639,  546,  549,  23  Sup.  Ct.  Rep.  349). 
The  state  of  Kentucky,  like  most  of 
the  states  of  the  Union,  determines  the 

navigability  of  her  streams,  so  fur  as 
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the  public  right  is  eoncerned,  not  l^  the 
common-law  test  of  the  ebb  and  flow  of 
the  tide, — ^manifestly  inapplicable  in  a 
state  60  wholly  remote  from  the  sea, — 
but  by  the  test  of  navigability  in  fact 
(Thurman  ▼.  Morrison,  14  B.  Hon.  367; 
Morrison  ▼.  Thurman,  17  B.  Mon.  249, 
66  Am.  Dec.  153;  Goodin  ▼.  Kentucky 
Lumber  Co.  90  Ky.  625,  14  S.  W.  776; 
Murray  ▼.  Preston,  106  Ky.  561,  564,  90 
Am.  St.  Rep.  232,  50  S.  W.  1095;  Banks 
▼.  Prazier,  111  Ky.  909,  912,  64  S.  W. 
983;  Ireland  v.  Bowman,  130  Ky.  153, 
161,  113  S.  W.  56,  17  Ann.  Caa.  786), 
while  sustaining  private  ownership  of  the 
beds  of  her  streams,  both  navigable  and 
non-navigable,  according  to  the  common- 
law  rule  (Beny  v.  Snyder,  3  Bush,  266, 
273,  277,  96  Am.  Dec.  219;  Miller  v. 
Hepburn,  8  Bush,  326,  331;  Williams- 
burg Boom  Co.  V.  Smith,  84  Ky.  372,  374, 
1  S.  W.  766;  Wilson  v.  Watson,  141  Ky. 
324,  327,  35  L.BA.(N.S.)  227, 132  S.  W. 
563;  Robinson  ▼.  Wells,  142  Ky.  800, 
804,  135  8.  W.  317),  with  incidental 
rights  to  flow  of  the  stream  in  its  na- 
tural state  (Anderson  y.  Cincinnati 
Southern  R.  Co.  86  Ky.  4^  48,  9  Am.  St. 
Bm.  263,  5  S.  W.  49). 

The  general  rule  that  private  owner- 
ship of  property  in  the  beds  and  waters 
of  navigable  streams  is  subject  to  the 
exercise  of  the  public  right  of  naviga- 
tion, and  the  governmental  control  and 
regulation  necessary  to  give  effect  to  that 
right,  is  so  fully  established,  and  is  so 
amply  illustrated  by  recent  decisions  of 
this  court,  that  a  mere  reference  to  the 
cases  will  suffice.  Scranton  v.  Wheeler, 
179  [821]  U.  S.  141, 163,  45  L.  ed.  126, 
137,  21  Sup.  Ct.  Rep.  48;  Philadelphia 
Co.  V.  Stimson,  223  U.  S.  605,  634,  56  L. 
ed.  570,  582,  32  Sup.  Ct.  Rep.  340;  Unit- 
ed States  V.  Chandler-Dunbar  Water 
Power  Co.  229  U.  S.  53,  62,  57  L.  ed. 
1063,  1075,  33  Sup.  Ct.  Rep.  667;  Lewis 
Blue  Point  Oyster  Cultivation  Co.  v. 
Briggs,  229  U.  S.  82,  85,  88,  57  L.  ed. 
1083-1085,  33  Sup.  Ct.  Rep.  679,  Ann. 
Cas.  1915 A,  232;  Greenleaf  Johnson 
Lumber  Co.  v.  Garrison,  237  U.  S.  251, 
268,  59  L.  ed.  939,  947.  35  Sup.  Ct.  Rep. 
551;  Willink  v.  United  States,  240  U.  6. 
572,  580,  60  L.  ed.  808,  810,  36  Sup.  Ct. 
Rep.  422. 

But  this  rule,  like  every  other,  has  its 
limits,  and  in  the  present  cases,  which 
require  us  to  ascertain  the  dividing  line 
between  public  and  private  right,  it  is 
important  to  inquire  what  are  "navigable 
streams"  within  the  meaning  of  the  rule. 

In  Kentucky,  and  in  other  states  that 
have  rejected  the  common-law  test  of 
tidal  flow  and  adopted  the  test  of  navi- 
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gability  in  fact,  while  recog^nisin^  pri- 
vate ownership  of  the  beds  of  navigable 
streams,  numerous  cases  have  arisen 
where  it  has  been  necessary  to  draw  the 
line  between  public  and  private  right  in 
waters  alleged  to  be  navigable;  and  by  an 
unbroken  current  of  authorities  it  has 
become  well  established  that  the  test  of 
navigability  in  fact  is  to  be  applied  to 
the  stream  in  its  natural  condition,  not 
as  artificially  raised  by  dams  or  similar 
structures;  that  the  public  right  is  to 
be  measured  by  the  capacity  of  the 
stream  for  valuable  public  use  in  its  nat- 
ural condition;  that  riparian  owners 
have  a  right  to  the  enjoyment  of  the 
natural  flow  without  burden  or  hindrance 
imposed  by  artificial  means,  and  no  pub- 
lic easement  beyond  the  natural  one  cai« 
arise  without  grant  or  dedication  save 
by  condenmation,  with  appropriate  eom- 
pensation  for  the  private  right.  Cases 
exemplifying  these  propositions  are  cited 
in  a  marginal  note.^  We  have  found  no 
case  to  the  [S22]  contrary.  An  appar- 
ent but  not  a  real  exception  is  the  New 
York  case  of  Canal  Appraisers  v.  People 
(1836)  17  Wend.  571,  where  the  decision 
was  rested  (pp.  609,  612,  624)  upon  the 
ground  that  the  bed  of  the  Mohawk  river 
was  the  property  of  the  state;  the  au- 
thority of  the  case  having  been  limited 

iWadBWorth  v.  Smith,  11  Me.  278,  281, 
26  Am.  Dec  625;  Brown  v.  Chadbourne,  81 
Me.  9,  21,  60  Am.  Dec  641;  Treat  v.  Lord, 
42  Me.  662,  661,  662,  66  Am.  Dec.  298;  Pear- 
son V.  Rolfe,  76  Me.  380,  385;  Moore  v.  San- 
borne,  2  Mieh.  619,  623,  524,  69  Am.  Dec 
209;  Thunder  Bay  River  Booming  Co.  ▼. 
Speechly,  31  Mich.  836,  843,  345,  18  Am. 
Rep.  184;  Witheral  v.  Muskegon  Booming 
Co.  68  Mich.  48,  68,  59,  13  Am.  St.  Rep. 
325,  36  N.  W.  768;  East  Branch  Sturgeon 
River  Improv.  Co.  v.  White  ft  F.  Lumbar 
Co.  69  Mich.  207,  212,  213,  87  N.  W.  192; 
Koopman  v.  Blodgett,  70  Mich.  610,  616,  14 
Am.  St.  Rep.  527,  38  N.  W.  649;  Goodin 
v.  Kentucky  Lumber  Co.  90  Ky.  626,  627, 14 
S.  W.  775;  Murray  v.  Preston,  106  Ky. 
561,  565,  90  Am.  St  Rep.  232,  50  S.  W. 
1095;  Banks  v.  Frazier,  111  Ky.  909,  912,  64 
S.  W.  983;  Morgan  v.  King,  36  K.  Y.  464, 
459,  91  Am.  Dec.  58;  Chenango  Bridge  Co. 
V.  Paige,  83  N.  Y.  178,  185,  38  Am.  R^. 
407;  Ten  Evck  v.  Warwick,  75  Hun,  662, 
566,  27  N.  Y.  Supp.  536;  Weise  v.  Smith, 
3  Or.  445,  449,  8  Am.  Rep.  621;  Goodwill 
V.  Police  Jury,  38  La.  Ann.  752,  765;  Smith 
V.  Fonda,  64  Miss.  551,  654,  1  So.  757; 
East  Hoquiam  Boom  ft  Logging  Co.  ▼• 
Neeson,  20  Wash.  142,  146,  54  Pac  1001; 
Stuart  V.  Clark,  2  Swan,  9,  16,  58  Am.  Dee. 
49;  Irwin  v.  Brown,  3  Shannon,  Cas.  309; 
Webster  v.  Harris,  111  Tenn.  668,  677,  69 
L.R.A.  324,  69  S.  W.  782;  Little  Rook,  M. 
R.  ft  T.  K  Co.  V.  Brooks,  89  Ark.  408,  409, 
48  Am.  Rep.  277. 
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accordingly  by  later  decisions  of  the 
oourt  of  last  resort  of  that  state.  Canal 
Fund  Comrs.  ▼.  Kempshall^  26  Wend. 
404^  416;  Child  v.  Starr,  4  Hill,  369,  372; 
Ft.  Plain  Bridge  Co.  ▼.  Smith,  30  N.  T. 
44,  63;  Smith  v.  Rochester,  92  N.  T.  463, 
482,  44  Am.  Dec.  393;  Fulton  Light, 
Heat,  &  P.  Co.  v.  State,  200  N.  Y.  400, 
413,  37  L.R.A.(N.S.)  307,  94  N.  E.  199. 

Many  state  courts,  including  the  court 
of  appeals  of  Kentucky,  have  held,  also, 
that  the  l^islature  cannot,  by  simple 
declaration  that  a  stream  shall  be  a  pub- 
lic highway,  if  in  fact  it  be  not  naviga- 
ble in  its  natural  state,  appropriate  to 
public  use  the  private  rights  therein 
without  compensation.  Morgan  ▼.  King, 
18  Barb.  277,  284^  35  N.  T.  464^  459,  461, 
91  Am.  Dec  58;  Chenango  Bridge  Uo.  ▼• 
Paige,  83  N.  T.  178,  185,  38  Am.  Rep. 
407;  Murray  ▼.  Preston,  106  Ky.  561, 
563,  90  Am.  St.  Rep.  232,  50  S.  W.  1095; 
Stuart  ▼.  Clark,  2  Swan,  9,  17,  58  Am. 
Dec  49;  Walker  ▼•  Board  of  Public 
Works,  16  Ohio,  540, 544;  Olive  v.  State, 
86  Ala.  88,  92,  4  L.R.A.  33,  5  So.  653; 
People  ex  reL  Ricks  Water  Co.  v.  Elk 
River  Mill  ft  Lumber  Co.  107  CaL  221, 
224,  48  Am.  St.  Rep.  125,  40  Pac  531. 
And  see  Thunder  Bay  River  Booming 
Co.  V.  Speechly,  31  Mich.  336,  345,  18 
Am.  Rep.  184;  Koopman  v.  Blodget^  70 
Mich.  610,  616,  14  Am.  St  Rep.  527,  38 
N.  W.  649. 

This  court  has  followed  the  same  line 
of  distinction.  [828]  That  the  test  of 
navigability  in  fact  should  be  applied  to 
streams  in  their  natural  condition  was  in 
effect  held  in  The  Daniel  Ball,  10  WalL 
557, 19  L.  ed.  999, — ^a  case  which  turned 
upon  the  question  whether  Grand  river, 
in  the  state  of  Michigan,  was  one  of  the 
'^vigable  waters  of  the  United  States'' 
within  the  meaning  of  acts  of  Confess 
that  regulated  vcsmIb  carrying  merchan- 
dise and  passengers  upon  such  waters. 
Mr.  Justice  Fiel<(  speaking  for  the  court, 
after  showing  that  the  tidal  test  was  not 
applicable  in  this  country,  said  (p.  563) : 
^A  different  test  must,  tiieref ore,  be  ap- 
plied to  determine  the  navigability  of 
our  rivers,  and  that  is  found  in  their 
navigable  capacity.  Those  rivers  must 
be  r^arded  as  public  navigable  rivers 
in  law  which  are  navigable  in  fact.  And 
they  are  navigable  in  fact  when  they  are 
used,  or  are  susceptible  of  being  used,  in 
their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are 
or  may  be  conducted  in  the  customary 
modes  of  trade  and  travel  on  water."  The 

Soint  was  set  forth  more  clearly  in  The 
[(mtello,  20  WalL  430,  22  L.  ed.  391,  | 

where  the  question  was  whether  Fox  river, 
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in  the  state  of  Wisconsin,  was  a  naviga- 
ble water  of  the  United  States  within  the 
meaning  of  the  acts  of  Congress.  There 
were  rapids  and  falls  in  the  river,  but  the 
obstructions  caused  by  them  had  heexk  re- 
moved by  artificial  means  so  as  to  furnish 
uninterrupted  water  communication  for 
steam  vemels  of  considerable  capacity.  It 
was  argued  (p.  440)  that  although  the 
river  might  now  be  considered  a  highway 
for  commerce  conducted  in  the  ordinary 
modes,  it  was  not  so  in  its  natund  state, 
and  therefore  was  not  a  navigable  watar 
of  the  United  States  within  the  purview  uf 
The  Daniel  Ball  decision.  The  court,  ac- 
cepting navigability  in  the  natural  state 
of  the  river  as  the  proper  test,  proceeded 
to  show  that,  even  bd^ore  the  improve- 
ments resulting  in  an  unbroken  naviga- 
tion were  undertaken,  a  large  and  success- 
ful interstate  commerce  had  been  carried 
on  through  this  river  by  means  of  Durham 
boats,  [824]  which  were  vessels  from  70 
to  100  feet  in  length,  with  12  feet  beam, 
and  drawing,  when  loaded,  from  2  to  2} 
feet  of  water.  The  court,  by  Mr.  Justice 
Davis,  declared  (p.  441)  that  it  would  be 
a  narrow  rule  to  hold  that,  in  this  country, 
unless  a  river  was  capable  of  being  navi- 
gated by  steam  or  sail  vessels,  it  could  not 
be  treated  as  a  public  highway,  '^he 
capability  of  use  oy  the  public  for  pur- 
poses of  transportation  and  commerce  af- 
fords the  true  criterion  of  the  navigabil- 
ity of  a  river,  rather  than  the  extent  and 
manner  of  that  use.  If  it  be  capable  in 
its  natural  state  of  being  used  for  purpose 
of  commerce,  no  matter  in  what  xnode  the 
commerce  may  be  conducted,  it  is  naviga- 
ble in  fact,  and  becomes  in  law  a  public 
river  or  highway."  And  again  (p.  443) : 
''There  are  but  few  of  our  fresh-water 
rivers  which  did  not  originally  present 
serious  obstructions  to  an  uninterrupted 
navigation.  In  some  cases,  like  the  Fox 
river,  th^  may  be  so  great  while  tiiey  last 
as  to  prevent  the  use  of  the  best  instru- 
mentalities for  carrying  on  commerce,  but 
the  vital  and  essential  point  is  whether  the 
natural  navigation  of  the  river  is  such 
that  it  affords  a  channel  for  useful  com- 
merce. If  this  be  so  the  river  is  naviga- 
ble in  fact,  although  its  navigation  may  be 
encompassed  with  difficulties  by  reason  of 
natural  barriers,  such  as  rapids  and  sand 
bars."  Numerous  decisions  of  state  courts 
were  cited  as  suppoiting  this  view,  in- 
cluding some  of  those  to  which  we  have  re- 
ferred. 

Pumpelly  v.  Green  Bay  ft  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  557,  involved  the 
right  to  compensation  for  land  overflowed 
with  backwater  from  a  dam  erected  and 
maintained  in  the  Fox  river,  under  au- 
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thority  of  the  state  of  Wisconsin,  for  the 
improvement  of  navigation.  (A  permis- 
sible exercise  of  state  power,  in  tiie  ab- 
sence of  action  by  Congress,  altliough  it 
was  an  interstate  navigable  water.  Will- 
son  V.  Black  Bird  Creek  Marsh  Co.  2  Pet. 
246, 251, 7  L.  ed.  412, 414;  Oilman  v.  Phil- 
adelphia, 3  Wall.  713, 18  L.  ed.  96.)  The 
raising  of  the  river  above  [325]  its  nat- 
ural stage,  by  means  of  an  artificial  struc- 
ture, was  the  gravamoi  of  the  complaint. 
It  was  argued  (p.  174)  that  tbe  state 
might,  in  the  interest  of  the  public,  ^erect 
such  woiks  as  may  be  deemed  expedient 
for  the  purpose  of  improving  the  naviga- 
tion and  increasing  usefulness  of  a  navi- 
gable river,  without  rendering  itself  lia- 
ble to  individuals  owning  land  bordering 
on  such  river,  for  injuries  to  their  lands 
resulting  from  their  overflow  by  reason  of 
such  improvements."  This  eourt  over- 
ruled the  contention,  and  held  there  was  a 
taking  without  compensation,  contrary  to 
the  applicable  provision  of  the  Constitu- 
tion of  Wisconsin. 

In  United  SUtes  v.  Lynah,  188  U.  8. 
445,  47  L.  ed.  539,  23  Sup.  Ct  Rep.  349, 
the  same  principle  was  applied  in  the  case 
of  an  operation  by  the  government  of  the 
United  States.  For  the  improvement  of 
the  navigation  of  the  Savannah  river  cer- 
tain dams  and  other  obstructions  were 
placed  and  maintained  in  its  bed,  with  the 
result  of  raising  the  water  above  its  nat- 
ural height  and  backing  it  up  against 
plaintifPs  embankment  upon  the  river  and 
interfering  with  the  drainage  of  their 
plantation.  This  was  held  (pp.  465,  471) 
to  be  a  taking  of  private  property,  re- 
quiring compensation  under  the  5th 
Amendment,  notwitlistanding  the  work 
was  done  by  the  government  in  improving 
the  navigation  of  a  navigable  river.  The 
raising  of  the  water  above  its  natural  level 
was  held  to  be  an  invasion  of  the  private 
property  thereby  flowed. 

In  several  other  cases  the  limitation  of 
the  public  right  to  the  natural  state  of  the 
stream  has  been  recognized.  Packer  v. 
Bird,  137  U.  S.  661,  667,  34  L.  ed.  819, 
820,  11  Sup.  Ct.  Rep.  210;  United  States 
V.  Rio  Grande  Dam  &  Irrig.  Co.  174  U.  S. 
690,  698,  43  L.  ed.  1136, 1139, 19  Sup.  a. 
Rep.  770 ;  Leovy  v.  United  States,  177  U. 
S.  621,  631,  44  L.  ed.  914,  918,  20  Sup.  Ct. 
Rep.  797. 

It  follows  from  what  we  have  said  that 
the  servitude  of  privately-owned  lands 
forming  the  banks  and  bed  of  a  stream  to 
the  interests  of  navigation  is  a  natural 
servitude,  confined  to  such  streams  as,  in 
their  ordinary  and  natural  [326]  con- 
dition, are  navigable  in  fact,  and  confined 
""o  the  natural  condition  of  tiie  stream. 
^2 


And,  assuming  that  riparian  owners  upon 
non-navigable  tributaries  of  navigable 
streams  are  subject  to  such  inconveniences 
as  may  arise  from  the  exercise  of  the  com- 
mon right  of  navigation,  this  in  like  man- 
ner must  be  limited  to  the  natural  ri^t. 
The  findings  make  it  clear  that  the  dams 
in  question,  constructed  by  the  govern- 
ment in  the  Cumberland  and  Kentucky 
rivers,  respectively,  are  for  raising  the 
level  of  those  streams  along  certain 
stretches  by  means  of  backwater,  so  as  to 
render  them,  to  the  extent  of  the  raising, 
artificial  canals  instead  of  natural  water- 
ways. In  the  language  of  engineering,  the 
government  has  ''canalized''  the  rivers. 
We  intimate  no  doubt  of  the  power  of  the 
United  States  to  carry  out  this  kind  of 
improvement.  Nor  do  we  doubt  that, 
upon  the  completion  of  the  improvements, 
these  rivers:  the  Cumberland,  because  it 
is  an  avoiue  of  communication  between 
two  states;  the  Kentucky  and  also  the 
Cumberland,  because,  in  connection  with 
the  Ohio  and  Mississippi  rivers,  they  furn- 
ish highways  of  commerce  among  many 
states  (Oilman  v.  Philadelphia,  3  WalL 
713,  725, 18  L.  ed.  96, 99;  The  Daniel  BaU, 
10  WaU.  557,  563,  19  L.  ed.  999,  1001; 
South  Carolina  v.  Georgia,  93  U.  S.  4, 10, 
23  L.  ed.  782,  783),— remained  navigable 
waters  of  the  United  States  for  all  pur- 
poses of  Federal  jurisdiction  and  regula- 
tion, notwithstanding  the  artificial  charac- 
ter of  the  improvements  (Ex  parte  Boyer, 
109  U.  S.  629,  632,  27  L.  ed.  1056,  1057, 
3  Sup.  Ct.  Rep.  434;  The  Robert  W.  Par- 
sons (Perry  v.  Haines)  191  U.  S.  17,  28, 
48  L.  ed.  73,  78,  24  Sup.  Ct.  Rep.  8). 

But  the  authority  to  make  such  im- 
provements is  only  a  branch  of  the  power 
to  regulate  interstate  and  foreign  com- 
merce, and,  as  already  stated,  this  power 
like  others,  must  be  exercised,  when  pri- 
vate property  is  taken,  in  subordination 
to  the  5th  Amendment.  Monongahela 
Nav.  Co.  v.  United  States,  148  U.  S.  312, 
336,  37  L.  ed.  463,  471,  13  Sup.  Ct.  Hep. 
622;  United  States  v.  Lynah,  188  U.  S. 
445,  465,  471,  47  L.  ed.  539,  546,  549,  23 
Sup.  Ct.  Rep.  349.  And  we  deem  it  clear 
that  so  much  of  the  properties  of  the  re- 
spective [327]  defendants  in  error  as  was 
unaffected  by  the  fiow  of  the  rivers  or 
their  tributaries  prior  to  the  construction 
of  the  locks  and  dams  in  question  was 
private  property,  and  not  subject  to  be 
overflowed,  without  compensation,  in  the 
raising  of  the  level  of  the  rivers  by  means 
of  artificial  dams. 

These  cases  have  no  proper  relation  to 
cases  such  as  Gibson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996, 17  Sup.  Ct.  Rep. 
578,  where  no  water  was  thrown  back  on 
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elaimant's  land,  and  the  damage  was  con- 
fined to  an  interference  with  the  access 
thence  to  the  navigable  portion  of  the  riv- 
er; Scranton  v.  Wheeler,  179  U.  S.  141, 
163,  45  L.  ed.  126,  133,  21  Sup.  Ct.  Rep. 
48,  which  likewise  had  to  do  with  the  in- 
terruption of  access  &om  riparian  land  to 
a  navigable  channel;  Bedford  ▼.  United. 
States,  192  U.  S.  217,  225,  48  L.  ed.  414, 
417,  24  Sup.  Ct.  Rep.  238,  where  the  dam- 
age to  claimant's  land  resulted  from 
operations  conducted  by  the  government 
6  miles  farther  up  the  river;  Jackson  v. 
United  States,  230  U.  S.  1,  23,  57  L.  ed. 
1363,  1374,  33  Sup.  Ct.  Rep.  1011,  where 
owners  of  lands  on  the  east  bank  of  the 
Mississippi  claimed  compensation  as  for 
a  taking  of  their  property  by  reason  of 
the  effect  of  levees  built  on  the  west  bank 
opposite  their  lands  as  a  part  of  a  sys- 
tem of  levees  designed  to  prevent  crev- 
asses, retain  the  water  in  the  river,  and 
thus  improve  the  navigation.  In  each 
of  these,  there  was  no  direct  invasion  of 
the  lands  of  the  claimants,  the  damages 
were  altogether  consequential,  and  the 
right  to  compensation  was  denied  on  that 
^^round. 

(2)  It  is  contended,  in  No.  84,  that  the 
damage  to  Cress's  land  by  the  overflow  of 
6A  acres,  because  it  depreciated  its  value 
only  to  the  extent  of  one  half,  does  not 
measure  up  to  a  taking,  but  is  only  a 
''partial  injury,"  for  which  the  govern- 
ment is  not  liable.  The  findings,  however, 
render  it  plain  that  this  is  not  a  case  of 
temporary  fiooding  or  of  consequ^itial 
injury,  but  a  permanent  condition,  re- 
sulting from  the  erection  of  the  lock  and 
dam,  by  which  the  land  is  ''subject''  to 
frequent  overflows  of  water  from  the  riv- 
er." That  overflowing  [328]  lands  by 
permanent  backwater  is  a  direct  invasion, 
amounting  to  a  taking,  is  settled  by  Pum- 
pelly  y.  Green  Bay  &  M.  Canal  Co.  13 
WaU.  166, 177,  20  L.  ed.  557,  560;  United 
States  V.  Lyx^,  188  U.  S.  445,  468-470, 
47  L.  ed.  539,  547-549,  23  Sup.  Ct.  Rep. 
349.  It  is  true  that  in  the  Pumpelly  Case 
there  was  an  almost  complete  destruction, 
and  in  the  Lynah  Case  a  complete  destruc- 
tion, of  the  value  of  the  lands,  while  in  the 
present  case  the  value  is  impaired  to 
the  extent  of  only  one  half.  But  it  is  the 
character  of  the  invasion,  not  the  amount 
of  damage  resulting  from  it,  so  long  as  the 
damage  is  substantial,  that  determines 
the  question  whether  it  is  a  taking.  As  the 
oonrt  said,  speaking  by  Mr.  Justice  Brew- 
er, in  United  SUtes  v.  Lynah,  188  U.  S. 
445,  470,  47  L.  ed.  539,  548,  23  Sup.  Ct. 
Rep.  349 :  "Where  the  government  by  the 
construction  of  a  dam  or  other  public 
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dividual  as  to  substantially  destroy  their 
value,  there  is  a  taking  within  the  scope 
of  the  5th  Amendment.  While  the  gov- 
ernment does  not  directly  proceed  to  ap- 
propriate the  title,  yet  it  takes  away 
the  use  and  value;  when  that  is  done 
it  is  of  little  consequence  in  whom 
the  fee  may  be  vested.  Of  course, 
it  results  from  this  that  the  pro- 
ceeding must  be  regarded  as  an  actual 
appropriation  of  the  land,  including  the 
possession,  the  right  of  possession,  and  the 
fee;  and  when  the  amount  awarded  as 
compensation  is  paid,  the  title,  the  fee, 
with  whatever  rights  may  attach  thereto, 
— in  this  case  those  at  least  which  belong 
to  a  riparian  proprietor, — pass  to  the  gov- 
ernment and  it  becomes  henceforth  the 
full  owner."  There  is  no  difference  of 
kind,  but  only  of  degree,  between  a  perma- 
nent condition  of  continual  overflow  by 
backwater  and  a  permanent  liability  to 
intermittent  but  inevitably  recurring  over- 
flows; and,  on  principle,  the  right  to  com- 
pensation must  arise  in  the  one  case  as  in 
the  other.  If  any  substantial  enjoyment 
of  the  land  still  remains  to  the  owner,  it 
may  be  treated  as  a  partial  instead  of  a 
total  devesting  of  his  property  in  the  land. 
The  taking  by  condemnation  of  an  inter- 
est less  than  the  fee  is  familiar  in  the  law 
of  eminent  [329]  domain.  Where  form- 
al proceedings  are  initiated  by  the  party 
condemning,  it  is  usual  and  proper  to 
specify  the  precise  interest  taken,  where 
less  than  the  fee.  But  where,  as  in  this 
case  the  property  owner  resorts  to  the 
courts,  as  he  may,  to  recover  compensation 
for  what  actually  has  been  taken,  upon 
the  principle  that  the  government,  by  the 
very  act  of  taking,  impliedly  has  promised 
to  make  compensation  because  the  dic- 
tates of  justice  and  the  terms  of  the  5th 
Amendment  so  require  (United  States  v. 
Great  Falls  Mfg.  Co.  112  U.  S.  645,  656, 
28  L.  ed.  846,  850,  5  Sup.  Ct.  Rep.  306 ; 
United  States  v.  Lynah,  188  U.  S.  445, 
465,  47  L.  ed.  539,  546,  23  Sup.  Ct.  Rep. 
349),  and  it  appears  that  less  than  the 
whole  has  been  taken  and  is  to  be  paid  for, 
such  a  right  or  interest  will  be  deemed  to 
pass  as  is  necessary  fairly  to  effectuate  the 
purpose  of  the  taking;  and  where,  as  in 
this  case,  with  respect  to  the  6A  acres, 
land  is  not'  constantly  but  only  at  intcor- 
vals  overflowed,  the  fee  may  be  permitted 
to  remain  in  the  owner,  subject  to  an 
easement  in  the  United  States  to  overflow 
it  with  water  as  often  as  necessarily  may 
result  from  the  operation  of  the  lo^  and 
dam  for  purposes  of  navigation. 

(3)  In  No.  84  some  question  is  made 
about  the  allowance  for  the  damage  to  the 
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Whiteoak  creek  and  the  pass  way,  but  we  |  30  L.R.A.  390,  41  Pac.  18;  Pine  v.  New 


deem  the  objection  onsubetantial.    It  is 
said  there  is  nothing  to  show  how  Cress 

niired  ownership  of  the  ford,  and  that 
oes  not  appear  that  he  had  a  riffht  to 
pass  over  the  adjoining  land  of  one 
Brown.  It  seems  to  us,  however,  that  the 
findings  while  meager,  sufficiently  import 
that  Cress  had  a  right  to  a  private  way 
and  ford  as  appurtenant  to  his  land,  and 
that  the  damage  to  the  land  by  the  de- 
struction of  the  ford  was  $500.  This 
brings  the  case  squarely  within  United 
States  V.  Welch,  217  U.  S.  333,  339,  64  L. 
ed.  787,  789,  28  L.R.A,(N.S.)  385,  30 
Sup.  Ct.  Rep.  527, 19  Ann.  Cas.  680,  and 
United  States  v.  Grizzard,  219  U.  S.  180, 
184,  185,  55  L.  ed.  165-167,  31  L.R.A. 
(N.S.)  1135,  31  Sup.  Ct  Rep.  162. 

(4)  In  No.  718  there  is  a  contention 
that,  because  the  backwater  is  confined  to 
Miller's  creek,  it  does  not  [880]  amount 
to  a  taking  of  land.    But  the  findings  ren« 
der  it  plain  that  it  had  the  necessary  effect 
of  raising  the  creek  below  the  dam  to  such 
an  extent  as  to  destroy  the  power  of  the 
milldam  that  was  essentia  to  the  value 
of  the  mill;  or,  as  the  findings  put  it: 
'The  water  above  the  lock  and  dam,  when 
it  is  at  pool  stage,  is  about  1  foot  below 
the  crest  of  the  milldam,  which  prevents 
the  drop  in  the  current  which  is  necessary 
to  run  the  mill.''    Under  the  law  of  Ken- 
tucky, ownership  of  the  bed  of  the  creek, 
subject  only  to  the  natural  fiow  of  the  wa- 
ter, is  recognized  as  fully  as  ownership  of 
the  mill  itself.    The  right  to  have  the  wa- 
ter flow  away  from  the  twilMftin  unob- 
structed, except  as  in  the  course  of  nature, 
is  not  a  mere  easement  or  apptirtenance, 
but  exists  by  the  law  of  nature  as  an  in- 
separable part  of  the  land.    A  destruction 
of  this  right  is  a  taking  of  a  part  of  the 
land.    Gardner  ▼.  Newburgh,  2  Johns.  Ch. 
162,  166,  7  Am.  Dec.  526:  Tyler  v.  Wil- 
kinson, 4  Mason,  397,  Fed.  Cas.  No.  14,- 
312;  Johnson  v.  Jordan,  2  Met.  234,  239, 
37  Am.  Dec.  85;  Wadsworth  v.  Tillotson, 
15  Conn.  366,  373, 39  Am.  Dec.  391;  Park- 
er ▼.  Griswold,  17  Conn.  288,  299,  42  Am. 
Dec.  739 ;  Harding  v.  Stamford  Water  Co. 
41   Conn.   87,  92;   Holsman  v.   Boiling 
Spring  Bleaching  Co.  14  N.  J.  Eq.  335, 
343;  Beach  v.  Sterling  Iron  &  Zinc  Co.  54 
N.  J.  Eq.  65,  73,  33  Atl.  286 ;  Scriver  v. 
Smith,  100  N.  Y.  471,  480,  53  Am.  Rep. 
224,  3  N.  E.  675;  Crook  v.  Hewitt,  4 
Wash.  749,  754,  31  Pac.  28;  Rigney  v. 
Tacoma  Light  &  Water  Co.  9  Wash.  576, 
583, 26  L.R.A.  425,  38  Pac  147;  Benton  v. 
Johncox,  17  Wash.  277,  281,  39  L.R.A. 
107,  61  Am.  St.  Rep.  912,  49  Pac.  495; 
Lux  V.  Haggin,  69  Cal.  255,  390,  10  Pac. 
674;  Hargrave  v.  Cook,  108  Cal.  72,  77, 

754 


York,  103  Fed.  337,  339,  50  C.  C.  A. 
145,  112  Fed.  98,  103;  Wood  v.  Waud, 
3  Exch.  748,  775, 154  Eng.  Reprint,  1047. 
18  L.  J.  Exch.  N.  S.  305,  13  Jur.  472,  10 
Eng.  Rul.  Cas.  226;  Dickinson  v.  Grand 
Junction  Canal  Co.  7  Exch.  282,  299, 156 
Eng.  Reprint,  953,  21  L.  J.  Exch.  N.  S. 
241, 16  Jur.  200 :  Stokoe  v.  Singers,  8  El. 
&  Bl.  31,  36,  120  Eng.  Reprint,  12,  26  L. 
J.  Q.  B.  N.  S.  257,  3  Jur.  N.  S.  1256,  5 
Week.  Rep.  756  (Erie,  J.). 

(5)  In  both  cases  it  is  urged  that  there 
was  error  in  allowing  costs  against  the 
government.    Section  24  (20)  of  the  Judi- 
cial Code,  36  Stat,  at  L.  1093,  chap.  231, 
Comp.   Stat.   1913,   §   991    (20),  under 
which  the  suits  were  brought,  originated 
in  the  provisions  of  the  so-called  Tucker 
Act  [331]  of  March  3,  1887,  chap.  359, 
24  Stat,  at  L.  505,  Comp.  SUt.  1913,  ( 
991  (20),  and  the  argument  of  the  gov- 
ernment is  that  while,  under  §  15  of  that 
act,  costs  were  recoverable  against  the 
United  States,  in  the  district  court  as  in 
the  court  of  claims,  yet  that  §  297,  Judi- 
cial Code,  repealed  all  of  the  Tucker  Act 
with  the  exception  of  §§  4, 5,  6,  7,  and  10, 
which  relate  to  matters  of  procedure,  and 
that  there  is  no  longer  any  authority  of 
law  for  allowing  costs  against  the  United 
States  in  suits  brought  in  the  district 
court.    The  fact  is  that  §  297,  Judicial 
Code,  besideB   the  clause  repealing  the 
Tucker  Act,  with   the  exceptions   men- 
tioned, contains  in  its  final  paragraph  a 
repeal  of  ''all  other  acts  and  parts  of  acts, 
in  so  far  as  th^  are  embraced  within  and 
superseded  by  this  aef    Now,  not  only 
is  the  provision  of  §  2  of  the  Tucker  Act, 
conferring  upon  the  district  courts  eon- 
current  jurisdiction  with  the  court  of 
claims  over  certain  claims  against  the 
United  States,  carried  into  |  24   (20) 
of  the   Code^   but  the  provision   of   § 
15  of  the  Tucker  Act  for  the  allow- 
ance of  costs  against  the  government 
is  carried  in  as  9  152.    It  is  true  that 
§  24  (20)  is  a  part  of  chapter  2  of  the 
Code,  entitled  ''District  Courts — Jurisdic- 
tion," while  §  152  is  a  part  of  chapter  7, 
entitled,  "The  Court  of  Claims."    But  by 
§§  294  and  295  it  is  declared  and  enacted 
as  follows :    "Sec.  294.  The  provisions  of 
this  act,  so  far  as  they  are  substantially 
the  same  as  existing  statutes,  shall  be  con- 
strued as  continuations  thereof,  and  not 
as  new  enactments,  and  there  shall  be  no 
implication  of  a  change  of  intent  by  rea- 
son of  a  change  of  words  in  such  statute, 
unless   such   diange  of  intent  shall   be 
clearly  manifest.    Sec  295.    The  arrange- 
ment and  classification  of  the  several  see- 
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iions  of  this  aet  have  heen  made  for  the 
purpose  of  a  more  oonvenient  and  orderly 
4irrangement  of  the  same,  and  therefore 
no  inference  or  presumption  of  a  leg^la- 
tive  construction  is  to  be  drawn  by  reason 
of  the  chapter  under  which  any  particular 
section  is  placed." 

[8321  From  this  it  is  plain  that  §  152 
•of  the  Code  applies  to  suits  in  the  Dis- 
trict Courts,  as  well  as  to  those  in  the 
Court  of  Claims. 

Judgment  affirmed. 

Mr.  Justice  McReynolds  took  no  part 
tn  the  consideration  or  decision  of  these 
eases. 


FRANCIS  M.  WILSON.  United  States  At- 
torney for  the  Western  District  of  Mis- 
souri, Appt., 

▼. 

ALEXANDER  NEW  and  Henry  C.  Ferris, 
as  Receivers  of  the  Missouri,  Oklahoma, 
4  Gulf  Railway  Company. 

(See  S.  C.  Reporter's  ed.  882-^89.) 

Commerce  ~  power  of  Oong^esB  ~  pre- 
soribinic  standard  workday  for  rail- 
way employees  —  temporary  wage 
reimlatlon. 
1.  Congress,  confronted  with  the  immi- 
nent interruption  of  interstate  oonmierce  l^ 
a  threatened  general  strike  of  railway  em- 
ployees, the  outcome  of  a  dispute  over  a 
wage  standard,  could,  in  the  exercise  of  its 
power  over  oommerce,  fix  such  a  permanent 
standard  working  day  for  employees  en- 
gaged in  the  operation  of  trains  upon  inter- 
state railway  carriers,  and  make  such  a 
temporary  wage  regulation,  as  is  done  by 
the  Act  of  September  3,  6,  1916  (39  SUt. 
at  L.  721,  chap.  436),  which  establishes  a 
permanent  eight-hour  standard  for  a  day's 
work  by  such  employees,  creates  a  conmiis- 
sion  to  observe  durins  a  period  of  not  less 
than  six  nor  more  than  nine  months  the 
operation  and  effect  of  such  standard  work- 
day and  to  report  its  findings  to  the  Presi- 
dent and  Congress  within  thirty  days  there- 


after, and  forbids  the  carriers,  pending  such 
report,  and  for  a  period  of  thirty  davs 
thereafter,  to  pay  such  employees  for  eight 
hours'  work  a  wage  less  than  the  existing 
standard  day's  wage,  with  pro  rata  pay  for 
all  necessary  overtime. 

[For  other  cases,  see  Commerce,  III.  a,  la  Di- 
gest 8ap.  Ct.  1918  8upp.] 

Constttntlomil  law  —  equal  protection 
of  the  laws  —  classification  —  regnla- 
Hon  of  Interstate  oonuneroe  —  exemp- 
tion of  short  Une  and  electric  rail- 
ways. 
2.  The  exemption  of  railways  independ- 
ently  owned   and   operated,   not  exceeding 
100  miles  in  length,  electric  street  railways 
and  electric  interurban  railwavs,  from  the 
operation  of  the  provisions  of  the  Act  of 
September  3,  5,  1016   (30  Stat,  at  L.  721, 
chap.  436),  fixing  a  permanent  eight-hour 
standard   working   day    for   employees   en- 
gaged in  the  operation  of  trains  upon  inter- 
state railway  carriers,  and  temporarily  reg- 
ulating the  wages  of  such  employees,  does 
not  invalidate  tne  act  as  denying  the  equal 
protection  of  the  laws. 

[For  other  cases,  see  Constltatlonal  Law.  266- 
^1.  In  Dlsest  Sup.  Ct.  1008.] 

Constltntlonal  law  —  equal  protection 
of  the  laws  —  classification  ~  regula- 
tion of  interstate  commerce  ~  restric- 
tion to  train-operating  employees. 
8.  Singling  out  employees  engaged  In 
the  movement  of  trains,  as  is  done  by  the 
Act  of  September  8,  6,  1016  (80  Stat,  at  L. 
721,  chap.  436),  fixing  a  permanent  eight- 
hour  standard  worki^  day  for  such  em- 
ployees of  interstate  railway  carriers,  and 
temporarily   regulating  their   wages,   does 
not  render  the  statute  invalid  as  denying 
the   equal   protection   of   the   laws,   where 
such  employees  were  those  coneeming  whom 
alone  a  dispute  as  to  wages  existed,  out  of 
which  arose  the  threat  of  the  interruption 
of  interstate  oommerce  by  a  strike,  to  pre- 
vent which  the  statute  was  enacted. 
[For  ether  eases,  see  Constitutional  Law,  266- 
201,  in  Digest  Bap.  Ct  1008.] 

Constitutional  law  —  due  process  of  law 
~  arbitrary  legislation  —  unworkable 
statute  ~  prescribing  standard  work- 
day for  railway  employees  —  tem- 
porary wage  regnlatlon. 
4.  Interstate  railway  carriers  are  not 


Note— On  the  constitutionality  of  leg- 
islative limitation  of  hours  of  labor 
see  notes  to  People  v.  Orange  County 
Road  Constr.  Co.  65  L.R.A.  33;  Ex  parte 
Wong  Wing,  61  LJEl.A.(N.S.)  361;  Mil- 
ler  ▼.  Wilson,  L.R.A.1915F.  829;  and 
Atkin  y.  Kansas,  48  L.  ed.  U.  8. 148. 

On  eonstmction,  applicability,  and  ef- 
fect of  hours  of  service  laws — see  notes 
to  Great  Northern  R.  Co.  v.  United 
States,  L.R.A.1915D,  408;  and  Northern 
P.  R.  Co.  y.  United  States,  L.R.AJ.917A, 
1202. 

As  to  what  constitutes  due  process  of 

law,  generally— see  notes  to  reople  y. 

O^rien,  2  LJLA.  255;  Eunts  y.  Sump- 
61  Ii.  ed. 


tion,  2  L.RjL  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  LJtJL  304;  Pear- 
son V.  Tewdall,  24  L.  ed.  U.  8.  436;  and 
Wilson  v.  North  Carolina,  ^  L.  ed.  U.  S. 
865. 

As  to  the  validity  of  class  legislation, 
generally — see  notes  to  State  y.  Good- 
will, 6  L.R.A.  621;  and  State  y.  Loomis, 
21  L.R.A.  789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  ft  T.  Co.  y.  Louisville  ft  N.  R.  Co. 
14  Lil.A.  670. 

765 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbbm, 


denied  the  due  process  of  law  guaranteed 
b^  U.  S.  Const.  5th  Amend.,  by  the  provi- 
sions of  the  Act  of  September  3,  5,  1916 
(.39  Stat,  at  L.  721,  chap.  436),  fixing  a 
permanent  eight-hour  standard  workday  for 
employees  cn^afrcd  in  the  operation  of  trains 
upon  sucli  railways,  creating  a  commission 
to  observe  during  a  period  of  not  less  than 
six  nor  more  than  nine  months  the  opera- 
tion and  effect  of  such  standard  workday 
and  to  report  its  findings  to  the  President 
and  Congress  within  thirty  days  thereafter, 
and  forbidding  tlie  carriers,  pending  such 
report,  and  for  a  period  of  thirty  days 
thereafter,  to  pay  such  employees  for  eight 
hours'  work  a  wage  less  than  the  existing 
standard  day's  wage,  with  pro  rata  pay  for 
all  necessary  overtime. 

[For  other  cases,  see  Constitutional  Law,  682- 
628.  In  Digest  Sup.  Ct.  1008.] 

[Na  797.J 

Argued  January  8,  9,  and  10,  1917.     De- 
cided March  19,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Missouri  to  review  a  decree 
which  enjoined  the  enforcement  of  a 
statute  finng  an  eight-hour  workday  for, 
and  temporarily  r^ulating  the  wages  of, 
railway  employees  engaged  in  the  opera- 
tion of  trains  upon  interstate  railway 
carriers.  Reversed  and  remanded,  with 
directions  to  dismiss  the  bilL 
The  facts  are  stated  in  the  opinion* 

Solicitor  General  Davis  and  Mr.  Frank 
Hagemiaa  argued  the  cause,  and,  with 
Attorney  General  Gregory  and  Assistant 
Attorney  General  Underwood,  filed  a 
brief  for  appellant: 

Congress  possesses  the  power  to  enact 
hours  of  service  laws  for  employees  who 
are  connected  with  the  movement  of 
trains  in  interstate  transportation. 

Chicago,  B.  ft  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct. 
Rep.  259;  Baltimore  ft  0.  R.  Co.  v.  Inter- 
state Commerce  Commission,  221  U.  S. 
612,  618,  619,  55  L.  ed.  878,  882,  883,  31 
Sup.  Ct.  Rep.  621.  See  also  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383:  Ellis  v.  United  States, 
206  U.  S.  246,  51  L  ed.  1047,  27  Sup.  Ct. 
Rep.  600,  11  Ann.  Cas.  589;  MuUer  v. 
Oregon,  208  U.  S.  412,  52  L.  ed.  551,  28 
Sup.  Ct  Rep.  324,  13  Ann.  Cas.  957; 
Bosley  v.  McLaughlin,  236  U.  S.  385,  59 
L.  ed.  632,  35  Sup.  Ct.  Rep.  345;  Miller 
V.  Wilson,  236  U.  S.  373,  59  L.  ed.  628, 
L.R.A.1915F,  829,  35  Sup.  Ct.  Rep.  342. 

The  power  over  interstate  commerce  is 
vested  in  Congress  as  absolutely  as  it 
would  be  in  a  single  government,  having 
in  its  Constitution  the  same  restrictions 
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on  the  exercise  of  the  power  that  are 
found  in  the  Constiiutiou  of  the  United 
States. 

Gibbons  v.  Ogden,  9  Wheat.  1, 197, 6  L. 
ed.  23,  70. 

The  power  is  complete  in  itself,  and 
Congress,  as  an  incident  to  it,  may  adopt 
means  not  only  necessary,  but  convenient 
to  its  exercise,  and  the  means  may  have 
the  quality  of  police  regulations. 

Hoke  V.  United  States,  227  U.  S.  308, 
323,  57  L.  ed.  523,  527,  43  L.KMS,6,) 
906,  33  Sup.  Ct.  Rep.  281,  Ann.  Cas. 
1913£,  905. 

The  act  is  constitutional,  even  if  only 
a  wage  law. 

Gibbons  v.  Ogden,  9  Wheat.  1, 190, 197, 
6  L.  ed.  23,  70;  Employers'  Liaoiiity 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  20/ 
U.  S.  463,  493,  52  L.  ed.  297,  307,  28  Sup. 
Ct.  Rep.  141;  Re  Debs,  158  U.  S.  504,  5/8, 
39  L.  ed.  1092,  1100,  15  Sup.  Ct.  Rep. 
900;  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York  K.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  47, 56  L.  ed.  327,  345,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct  Rep.  169, 1 
N.  C.  C.  A.  875;  Sherlock  v.  Ailing,  93 
U.  S.  99,  103,  23  L.  ed.  819,  820;  Cooley 
V.  Port  Wardens,  12  How.  299,  316,  13 
L.  ed.  996,  1003;  Baltimore  ft  0.  R.  Co. 
V.  Interstate  Commerce  Commission,  221 
U.  S.  612,  55  L.  ed.  878,  31  Sup.  Ct  Rep. 
621;  Johnson  v.  Southern  P.  Co.  196  U. 
S.  1^  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158, 
17  Am.  Neg.  Rep.  412;  Patterson  v.  The 
Eudora,  190  U.  §.  169,  47  L.  ed.  1002,  23 
Sup.  Ct  Rep.  821^  State  ex  rei.  Rail- 
road Comrs.  V.  Florida  East  Coast  R.  Co. 
69  Ma.  183.  P.UJEL1915C,  207,  67  So. 
906;  Beale  ft  W.  Railroad  Rate  Regula- 
tion, Ist  ed.  S  274. 

A  strike,  without  violence,  will  not 
justify  the  carrier  in  abandoning,  even 
temporarily,  the  performance  of  its  pub- 
lic functions. 

People  V.  New  York  C.  ft  H.  R.  R.  Co. 
28  Hun,  558;  Blackstock  v.  New  York  ft 
E.  R.  Co.  20  N.  Y.  48,  75  Aul  Dec.  372; 
Pittsburgh,  Ft.  W.  ft  C.  ».  Co.  v.  Hazen, 
84  111.  36,  25  Am.  Rep.  422;  Central  R.  ft 
Bkg.  Co.  V.  Georgia  Fruit  &  Vegetable 
Exch.  91  Ga.  389, 17  S.  E.  904;  Loader  v. 
Brooklyn  Heights  R.  Co.  14  Misc.  208, 
35  N.  Y.  Supp.  996,  999;  Missouri  P.  R. 
Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed. 
472,  30  Sup.  Ct.  Rep.  330. 

Wide  legislative  discretion  is  per- 
mitted in  the  enactment  of  laws  for  the 
promotion  of  commerce. 

The  employer's  liability  has  been  fixed 
and  declared  (Second  Employers'  Liabil- 
ity Cases  (Mondou  v.  New  York,  N.  H.  ft 
H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  4^  32  Sup.  Ct  Rep.  169, 1 

lis  U.  6. 
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N.  C.  C.  A.  875) ;  full  crews  required 
(Cliicago,  B.  L  &  P.  R.  Co.  v.  Arkansas, 
219  U.  S.  453,  55  L.  ed.  290,  31  Sup.  Ct. 
Rep.  275;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Arkansas,  240  U.  S.  518,  60  L.  ed.  776, 
36  Sup.  Ct.  Rep.  443) ;  qualifications  of 
employees  prescribed  (Nashville,  C.  &  St. 
L.  R.  Co.  ▼.  Alabama,  128  U.  S.  96,  32  L. 
ed.  352,  2  Inters.  Com.  Rep.  238,  9  Sup. 
Ct.  Rep.  28) ;  rate  of  wages  of  pilots  fixed 
(Cooley  V.  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Ex  parte  McNiel,  13  Wall. 
236,  20  L.  ed.  624) ;  the  terms  of  contract 
between  employer  and  employee  regu- 
lated (Patterson  y.  The  Eudora,  190  U. 
S.  169,  47  L.  ed.  1002,  23  Sup.  a.  Rep. 
821;  Robertson  v.  Baldwin,  165  U.  o. 
275,  41  L.  ed.  715, 17  Sup.  Ct.  Rep.  326; 
McLean  ▼.  Arkansas,  211  U.  S.  639,  53 
L.  ed.  315,  29  Sup.  Ct.  Rep.  206;  Erie  R. 
Co.  y.  Williams,  233  U.  S.  685,  68  L.  ed. 
1155,  61  L.R.A.(N.S.)  1097,  34  Sup.  Ct 
Rep.  761) ;  and,  as  here  claimed,  tiie  wage 
relation  between  employer  and  employee. 

In  dealing  with  the  relation  of  the 
employer  and  employed  the  legislature 
has  necessarily  a  wide  field  of  discretion 
in  order  that  there  may  be  suitable  pro- 
tection of  health  and  safety,  and  that 
peace  and  good  order  may  be  promoted 
through  r^ulations  designed  to  insure 
wholesome  conditions  of  work  and  free- 
dom from  oppression. 

Chicago,  B.  &  Q.  R.  Co.  y.  McGuire, 
219  U.  S.  549,  570,  56  L.  ed.  328,  339,  31 
Sup.  Ct.  Rep.  259. 

Surely  Congress's  power  over  inter- 
state commerce,  which  has  been  so  many 
times  declared  to  be  supreme,  is,  in  the 
face  of  an  interference  greater  than  any 
other  that  can  be  imagined,  ample 
enough  to  authorize  the  assumption  of 
direct  supervision,  control,  or  manage- 
ment over  the  wage  relation  of  persons 
engaged  in  such  conmierce. 

McDennott  v.  Wisconsin,  238  U.  8. 
115,  128,  67  L.  ed.  754^  764,  47  L.RJL 
(N.S.)  984,  33  Sup.  Ct  Rep.  431. 

This  relation  between  master  and  serv- 
ant has  not  only  substantial  but  vital 
connection  with  interstate  commerce,  in 
which  both  are  engaged. 

Second  Employers'  Liability  Cases 
(Mondou  y.  New  York,  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  48,  56  L.  ed.  327,  345, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct  Rep.  169. 

If  Congress  has  power  to  regulate  the 
hours  of  labor  and  the  wage  relation  of 
persons  engaged  in  interstate  commerce, 
the  fact  that  some  contracts  are  inter- 
fered with  is  immaterial,  and  not  for- 
bidden by  the  5th  Amendment. 

Chicago,  B.  ft  Q.  R.  Co.  v.  McCuire, 
219  U.  S.  549,  667,  55  L.  ed.  328,  338,  31 
41  li.  ed. 


Sup.  Ct  Rep.  259;  Baltimore  ft  0.  R.  Co. 
v.  Interstate  Commerce  Commission,  220. 
U.  S.  612,  619,  55  L.  ed.  878,  883,  31  Sup. 
Ct.  Rep.  621;  Legal  Tender  Cases,  12 
Wall.  457,  550,  551,  20  L.  ed.  287,  311, 
312;  Louisville  ft  N.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  482,  55  L.  ed.  297,  303,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct  Rep.  265; 
Armour  Packing  Co.  v.  United  States, 
209  U.  S.  66,  52  L.  ed.  681,  28  Sup.  Ct 
Rep.  428;  Atlantic  Coast  line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186,  202,  203, 
55  L.  ed.  167, 180, 181, 31  LJLA.(N.S.)  7, 
31  Sup.  Ct.  Rep.  164;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  ft  H.  R.  Co.)  223  U.  S.  1,  62,  66  L.  ed. 
327,  347,  38  LJLA.(N.S.)  44,  32  Sup.  Ct 
R^.  169, 1  N.  C.  C.  A.  875. 

If  the  injury  eomplained  of  is  only  in- 
cidental to  the  legitimate  exercise  of 
governmental  powers  for  the  public 
goodf  then  there  is  no  taking  of  property 
for  the  public  use,  and  a  riffht  to  eompen- 
sation  on  account  of  such  injury  does 
not  attach  under  the  Constitution. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  561, 593,  60  L.  ed.  696,  609,  26  Sup. 
Ct  Rep.  341,  4  Ann.  Caa.  1175;  Noble 
State  Bank  y.  Haskell,  219  U.  S.  104,  66 
L.  ed.  112,  32  LJtJL(N.S.)  1062,  31  Sup. 
Ct  Rep.  186,  Ann.  Cas.  1912A,  487; 
Greenleaf -Johnson  Lumber  Co.  y.  Garri- 
son, 237  U.  8.  261«  69  L.  ed.  939,  36  Su]^ 
Ct.  Rep.  551. 

The  assertion  now  made,  that  Congress 
enacted  this  law  from  improper  motives 
and  upon  insufiOieient  information,  can 
have  no  bearing  upon  its  constitutional- 
ity. It  is  always  a  presumption  that  the 
legislature  acts  within  the  scope  of  its 
authority. 

Miller  y.  United  States  (Page  v. 
United  States)  11  WalL  268,  309,  20 
L.  ed.  135,  145. 

The  motives  of  (Congress,  when  acting 
within  its  constitutional  power,  may  not 
be  challenged  or  reviewed.  Nor  will  this 
court  undertake  to  say  whether  any  or 
sufficient  information  was  before  Con- 
gress. This  is  clearly  a  matter  and  re- 
sponsibility of  the  legislative  branch  of 
the  government,  and  the  judiciary  may 
not  pass  judgment  thereon. 

McCray  v.  United  States,  195  U.  S.  27, 
55,  66,  49  L.  ed.  78,  95,  24  Sup.  Ct  Rep. 
769,  1  Ann.  Cas.  661;  Chesapeake  ft  P. 
Teleph.  Co.  y.  Manning,  186  U.  8.  238, 
245,  46  L.  ed.  1144, 1147,  22  Sup.  Ct.  Rep. 
881;  Northern  Securities  Co.  y.  United 
States,  193  U.  S.  197,  350,  48  L.  ed.  679, 
706,  24  Sup.  Ct  Rep.  436. 

The  elassiflcations  made  in  the  act  are 
not  arbitrary. 

Mutual  Loan  Co.  v.  Martell,  222  U.  S. 

225,  235,  66  L.  ed.  175,  179,  32  Sup.  Ct 
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Rep.  74,  Ann.  Cas.  1913B^  529;  Louis- 
ville &  N.  R.  Co.  V.  Melton,  218  U.  S.  36, 
65,  54  L.  ed.  921,  929,  47  L.R.A.(N.S.) 
84,  30  Sup.  Ct.  Rep.  676 ;  Baltimore  &  0. 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 221  U.  S.  612,  55  L.  ed.  878,  31  Sup. 
Ct.  Rep.  621 ;  Dow  v.  Beidelman,  125  U. 
S.  680,  691,  31  L.  ed.  841,  844,  2  Inters. 
Com.  Rep.  56,  8  Sup.  Ct  Rep.  1028; 
Chesapeake  &  0.  R.  Co.  v.  Conley,  230  U. 
S.  613,  522,  57  L.  ed.  1697, 1603,  33  Sup. 
Ct.  Rep.  985 ;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Arkansas,  240  U.  S.  618,  60  L.  ed.  776, 
36  Sup.  Ct.  Rep.  443;  Omaha  &  C.  B. 
Street  R.  Co.  v.  Interstate  Commerce 
Commission,  230  U.  S.  324,  67  L.  ed. 
1501,  46  L.R.A.(N.S.)  385,  33  Sup.  Ct. 
Rep.  890. 

Independently  of  present  agreements 
and  the  effect  of  §  3  it  is  a  simple  mat- 
ter to  adjust  the  requirements  of  the  law 
to  the  subject-matter  with  which  it  deals. 
The  hardship,  if  any,  that  may  result 
from  its  operation,  is  a  matter  for  legis- 
lative^ not  judicial,  consideration. 

Chicago,  B.  &  Q.  R.  Co.  v.  MeOuire, 
219  U.  S.  649,  669,  56  L.  ed.  328,  339,  31 
Sup.  Ct.  Rep.  259;  McLean  v.  Arkansas, 
211  U.  S.  539,  647,  53  L.  ed.  315,  319,  29 
Sup.  Ct.  Rep.  206;  St.  Louis,  L  M.  &  S. 
R.  Co.  V.  Taylor,  210  U.  S.  281,  296,  52 
L.  ed.  1061,  1068,  28  Sup.  Ct  Rep.  616, 
21  Am.  Neg.  Rep.  464. 

If  this  statute,  which  applies  to  a  par- 
ticular business  and  directly  affects  that 
business,  is  interpreted  according  to  the 
signification  given  to  its  words  by  those 
engaged  therein,  its  meaning  is  perfectly 
plain.  This  court  has  held  that  such 
meaning  must  be  given  to  words  having 
a  technical  meaning. 

United  SUtes  v.  Patterson,  150  U.  S. 
65,  68,  37  L.  ed.  999,  1000,  14  Sup.  Ct 
Rep.  20;  Arthur  v.  Morrison,  96  U.  S. 
108,  111,  24  L.  ed.  764,  765;  Curtis  v. 
Martin,  3  How.  106, 11  L.  ed.  516. 

Furthermore,  it  is  the  duty  of  the 
court,  if  there  is  any  doubt  about  the 
constitutionality  of  the  law,  to  adopt  that 
construction  which,  without  doing  vio- 
lence to  the  fair  meaning  of  the  words 
used,  brineii  the  statute  into  harmony 
with  the  provisions  of  the  Constitution. 

Grenada  County  v.  Brogden  (Grenada 
County  V.  Brown)  112  U.  S.  261,  269,  28 
L.  ed.  704,  707,  5  Sup.  Ct.  Rep.  125. 

Certainly  this  court  will  not  strike 
down  the  law  upon  mere  prophecies  of 
what  will  be  its  effect,  when  ample  provi- 
sion has  been  made  therein  for  accurate- 
ly ascertaining  the  facts  by  experience. 
The  law,  in  the  absence  of  facts  showing 
beyond  any  just  or  fair  doubt  that  it  is 
unworkable,    will    be    presumed    to    be 


valid :  It  will  be  time  enough  to  declare 
the  law  unconstitutional  when  a  prac- 
tical experience  of  the  effect  of  the  act 
by  actual  operation  should  demonstrate 
it  to  be  unworkable. 

Willcox  V.  Consolidated  Gas  C*o.  212  U. 
S.  19,  54,  53  L.  ed.  382,  400,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct  Rep.  192,  15 
Ann.  Cas.  1034. 

The  penalties  provided  by  the  act  are 
not  excessive. 

Baltimore  &  0.  S.  W.  R.  Go.  v.  United 
States,  220  U.  S.  94,  66  L.  ed.  384,  31 
Sup.  Ct.  R^.  368;  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup. 
Ct  Rep.  168, 17  Am.  Neg.  Rep.  412;  Bal- 
timore &  0.  R.  Co.  V.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  66  L. 
ed.  878,  31  Sup.  Ct  Rep.  621;  United 
States  V.  Nixon,  236  U.  S.  231,  59  L.  ed. 
207,  36  Sup.  Ct  Rep.  49;  Wadley  South- 
em  R.  Co.  ▼.  Georgia,  236  U.  S.  651, 69  L. 
ed.  406,  P.U.R.1915A,  106,  36  Sup.  Ct 
Rep.  214;  Waters-Pierce  Oil  Co.  v.  State^ 
48  Tex.  Civ.  App.  162, 106  S.  W.  918, 930, 
affirmed  in  212  U.  S.  86, 63  L.  ed.  417,  2» 
Sup.  Ct  Rep.  220. 

Furthermore,  the  penalties  are  separ- 
able from  the  rest  of  the  act,  and  if  an 
oppressive  application  of  them  should  be 
attempted,  it  will  be  time  enough  then 
for  the  carrier  involved  to  file  its  bilL 

United  States  ex  rel.  Atty.  Gen.  ▼• 
Delaware  ft  H.  Co.  213  U.  S.  366,  417, 
53  L.  ed.  836,  862,  29  Sup.  Ct.  Rep.  627; 
Grenada  Lumber  Co.  v.  Mississippi,  217 
U.  S.  433,  443,  64  L.  ed.  826,  831,  30  Sup. 
Ct.  Rep.  635;  Western  U.  Teleg.  Co.  v. 
Richmond,  224  U.  S.  160,  172,  66  L.  ed. 
710,  32  Sup.  Ct  Rep.  449;  Chesapeake  & 
0.  R.  Co.  V.  Conley,  230  U.  S.  513,  522,  67 
L.  ed.  1597,  1603,  33  Sup.  Ct.  Rep.  985. 

Two  co-ordinate  branches  of  the  gov- 
ernment have  evidenced  the  opinion  that 
the  law  is  constitutional.  The  judicial 
branch  of  the  government,  therefore^ 
should  not  decide  that  Congress  and  the 
president  have  transcended  their  powers 
unless  it  is  manifest  that  they  have  done 
so. 

Trade-Mark  Cases,  100  U.  S.  82,  96,  25 
L.  ed.  550,  652;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  K.  Co.)  207 
U.  S.  463,  509, 510,  52  L.  ed.  297,  313, 314, 
28  Sup.  Ct  Rep.  141;  Legal  Tender 
Cases,  12  WaU.  457,  531,  20  L.  ed.  287, 
305. 


Mr.  Frank  Hagerman  also  filed  a 
rate  brief  for  appellant: 

A  close  analysis  of  the  act  shows  dear- 
ly that  by  its  terms: 

(a)  It  applied  only  to  the  ^employees^ 
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aetnally  engaged,  in  any  capacity,  in  the 
dangerous  occupation  of  operating  rail- 
road trains  in  interstate  commerce,  thus 
putting  aside  the  objection  found  in  the 
Employers'  Liability  Cases  (Howard  v. 
Dlinois  C.  R.  Co.)  207  U.  S.  463,  62  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141,  that  there 
was  no  distinction  made  between  state 
and  interstate  acts,  as  well  as  any  claim 
that  it  dealt  with  the  rights  of  those  who 
bore  only  an  indirect  relation  to  com- 
merce. It  dealt  with  an  occupation,  the 
very  service  in  which  was  of  such  a  char- 
acter as  to  justify  m>ecial  consideration 
as  to  the  employee's  hours  of  service 
(Baltimore  &  O.  R.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  8.  612,  55 
L.  ed.  878,  31  Sup.  Ct.  Rep.  621)  in  an  act 
or  train  movement  which  was  not  onlv 
directly  related  to,  but  was  part  of,  com- 
merce. 

(b)  After  January  1. 1917,  eight  hours 
was,  in  the  title  of  tne  act,  recited  as 
established,  while  the  body  thereof  de- 
clared it  should  be  deemed  to  be  a  day's 
work.  It  was  in  addition  thereto,  as, 
without  the  declaration,  it  would  have 
been,  also  made  the  measure  and  stand- 
ard for  reckoning  compensation  therefor, 
the  parties  being  left  free  to  determine 
the  amount  per  day  to  be  paid. 

(c)  A  qualified  commission  was  to 
make  a  reasonable  test  of  the  working  of 
the  law  for  a  period  of  six  to  nine 
months  by  obsening,  and,  within  thirty 
days  thereafter,  reporting,  to  the  Presi- 
dent its  operation  and  effect, — a  provi- 
sion not  only  reasonable  and  necessary, 
but  sufficient  to  prevent,  pending  the 
test,  suits  to  restrain  its  enforcement 
(Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1, 16-19,  63  L.  ed.  371,  381,  382,  29 
Sup.  Ct.  Rep.  148;  Willcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  19,  41,  54, 
55,  53  L.  ed.  382,  395,  400,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct.  Rep.  192, 
16  Ann.  Cas.  1034);  and,  if  the  power 
to  deal  with  hours  of  service  be  con- 
ceded, the  provision  therefor  was  one 
wholly  within  the  domain  of  legis- 
lation, as  shown  by  the  opinions  of  Mr. 
Justice  Day,  in  Harriman  v.  Interstate 
Commerce  Commission,  211  U.  S.  407, 
53  L.  ed.  253,  29  Sup.  Ct.  Rep.  115,  and 
Judge  Hough  in  the  same  case  below 
(157  Fed.  438).  Such  also  is  the  result 
of  other  cases  (Louisville  &  N.  R.  Co.  v. 
Garrett,  231  U.  S.  298,  58  L.  ed.  229,  34 
Sup.  Ct.  Rep.  48;  Wadley  Southern  R. 
Co.  V.  Georgia,  235  U.  S.  651,  69  L.  ed. 
405,  P.U.R.1915A,  106,  35  Sup.  Ct.  Rep. 
214;  Rail  &  River  Coal  Co.  v.  Yaple,  236 
U.  S.  338,  59  L.  ed.  607,  35  Sup.  Ct.  Rep. 

369),  where  the  courts  have  refused  to 
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interfere  pending  hearings  before  the  in- 
terstate and  state  railway  commissions. 

(d)  Pending  such  test  and  report,  and 
for  thirty  days  after  its  completion, — 
not  permanently, — ^the  total  day's  wage 
was  not  to  be  reduced  below  the  then-ex- 
isting standard,  and  extra  time  over 
eight  hours  was  to  be  paid  at  a  rate  not 
less  than  pro  rata  of  the  eight-hour  day, 
— this  as  a  mild  penalty  against  overtime 
employment  (State  v.  Bunting,  71  Or. 
259,  L.R.A.  — ,  — -,  139  Pac.  736,  Ann. 
Cas.  1916C,  1003);  not  as  marked  as 
would  have  been  the  one-and-a-half  ex- 
tra time  demanded  by  union  labor  in  the 
negotiations. 

The  suit  is  really  against  the  United 
States  (Pitts  V.  McGhee,  172  U.  S.  516, 
525,  532,  43  L.  ed.  636,  540,  542,  19 
Sup.  Ct.  Rep.  269),  and  has  none  of 
the  elements  of  rate  accounting,  pend- 
ing which  the  enforcement  of  penal- 
ties mav  be  restrained. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Ex  parte 
Young,  209  U.  S.  123,  147,  52  L.  ed.  714, 
723,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441,  14  Ann.  Cas.  764;  Missouri  P. 
R.  Co.  V.  Tucker,  230  U.  S.  340,  57  L. 
ed.  1507,  33  Sup.  Ct.  Rep.  961. 

Time  need  not  be  consumed  nor  space 
occupied  considering  the  allied  improp- 
er classification,  heretofore  in  principle 
decided.  (Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  649,  574,  55  L.  ed.  328, 
341,  31  Sup.  Ct.  Rep.  259;  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  63, 
56  L.  ed.  327,  347,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  R«p.  169, 1  N.  C.  C.  A.  876; 
Chesapeake  &  0.  R.  Co.  v.  Conley,  230  U. 
S.  519,  522,  57  L.  ed.  1602, 1603,  33  Sup. 
Ct.  Rep.  985 ;  Keokee  Consol.  Coke  Co.  v. 
Taylor,  234  U.  S.  224,  58  L.  ed.  1288,  34 
Sup.  Ct.  Rep.  856;  Atlantic  Coast  Line 
R.  Co.  V.  Georgia,  234  U.  S.  280,  58  L.  ed. 
1312,  34  Sup.  Ct.  Rep.  829;  Hendrick  v. 
Maryland,  235  U.  S.  610,  59  L.  ed.  386, 
35  Sup.  Ct.  Rep.  140 ;  Jeffery  Mfg.  Co.  v. 
Blagg,  235  U.  S.  571,  69  L.  ed.  364,  36 
Sup.  Ct.  Rep.  167,  7  N.  C.  C.  A.  570; 
Miller  v.  Wilson,  236  U.  S.  373,  59  L.  ed. 
628,  L.R.A.1916P,  829,  35  Sup.  Ct.  Rep. 
342)  against  the  appellee's  contention, 
which  should  again  be  done  in  a  case 
where  the  law  so  accurately  hits  the  evil 
where  experience  shows  it  to  be  most  felt 
(Keokee  Consol.  Coke  Co.  v.  Taylor,  234 
U.  S.  224,  58  L.  ed.  1288,  34  Sup.  Ct. 
Rep.  856;  Miller  v.  WUson,  supra), 
nor  the  objection  that  the  provisions  for 
penalties  were  illegal,  though  they  are 
not  so  g^eat  as  to  justify  a  holding  that 

they  are  void  (Grand  Trunk  R.  Co.  v. 
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Michigan  R.  Commission,  231  U.  S.  457, 
68  L.  ed.  310,  34  Sup.  Ct.  Rep.  152; 
Ohio  Tax  Cases,  232  U.  S.  576,  58  L. 
ed.  738,  34  Sup.  Ct.  Rep.  372;  Rail 
&  River  Coal  Co.  v.  Yaple,  236  U.  S. 
338,  59  L.  ed.  607,  35  Sup.  Ct.  Rep.  359 ; 
Armour  &  Co.  v.  North  Dakota,  240  U.  S. 
510,  60  L.  ed.  771,  36  Sup.  Ct.  Rep.  440, 
Ann.  Cas.  1916D,  548;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Arkansas,  240  U.  S.  518,  60 
L.  ed.  776,  36  Sup.  Ct.  Rep.  443),  because, 
if  well  taken,  that  would  do  no  more  than 
temporarily  suspend  the  operation  of  § 
4  (Chesapeake  &  O.  R.  Co.  v.  Conley,  230 
U.  S.  513,  57  L.  ed.  1597,  33  Sup.  Ct.  Rep. 
985),  and  not  affect  (Southern  P.  Co.  v. 
Campbell,  230  U.  S.  537,  552,  57  L.  ed. 
1610,  1624,  33  Sup.  Ct.  Rep.  1027;  Louis- 
ville &  N.  R.  Co.  V.  Garrett,  231  U.  S. 
298,  311,  58  L.  ed.  229,  241,  34  Sup.  Ct. 
Rep.  48 ;  Phoenix  R.  Co.  v.  Geary,  239  U. 
S.  277,  60  L.  ed.  287,  36  Sup.  Ct.  Rep.  46) 
the  rest  of  the  act;  and  would  not  au- 
thorize a  suit  before  there  was  an  at- 
tempt to  enforce  the  same  (Phoenix  R. 
Co.  v.  Geary,  supra),  nor  the  claim  of  un- 
workability  regardiless  of  the  test  pro- 
vided, such  opportunity  for  the  test  being 
here  regarded  (Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  16-19,  53  L.  ed. 
371,  381,  382,  29  Sup.  Ct.  Rep.  148;  Will- 
cox  V.  Consolidated  Gas  Co.  212  U.  S.  19, 
41,  64,  55,  53  L.  ed.  382,  395,  400,  48 
L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192, 
16  Ann.  Cas.  1034)  as  an  insuperable  ob- 
jection to  the  immediate  assertion  of  the 
claim  of  the  unconstitutionality  of  the 
statute. 

Since  the  constitutionality  of  the  act  is 
the  broad  question  to  be  met  and  decided, 
it  should,  in  approaching  the  discussion 
thereof  be  remembered  that  judicial  no- 
tice can  and  must  be  taken,  even  as 
against  the  averments  of  contrary  con- 
clusions in  a  pleading  (United  States  v. 
Floumoy  Live-Stock  &  Real  Estate  Co. 
71  Fed.  578).  Such  notice  is  taken  of 
matters  of  general  knowledge, — ^indus- 
trial, social,  political,  and  economic  con- 
ditions and  changes,  and  the  general 
methods  and  course  of  business  (7  £nc. 
Ev.  931,  934,  936,  938,  962),  general  facts 
relating  to  travel  and  transportation,  in- 
cluding the  ordinary  speed  of  trains  and 
the  mode  and  incidents  of  their  opera- 
tion, as  well  as  the  facilities  between  cer- 
tain points  and  the  time  required  for 
transportation  (id.  933,  941),  public  acts, 
books,  journals,  and  records  of  legislative 
departments  and  the  messages  of  the  Ex- 
ecutive (id.  960,  983,  984,  993),  the  ob- 
ject and  conditions  intended  to  be  reme- 
died by  legislation,  including  any  general 
condition  which  might  aid  in  construc- 
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tion  (id.  961),  the  history  of  the  country 
and  the  law,  and  the  public  necessities 
which  caused  the  legislative  enactment, 
as  well  as  the  public  discussion  relative 
to  its  passage  and  the  reasons  given 
therefor  (id.  962).  So  this  court,  recog- 
nizing these  principles,  has  expressly 
said  that  its  justices  have  power  to  re- 
fresh their  memories  and  inform  their 
consciences  from  such  sources  as  they 
deem  most  trustworthy  (Jones  v.  United 
States,  137  U.  S.  202,  34  L.  ed.  691,  11 
Sup.  Ct.  Rep.  80),  and,  for  such  purposes, 
to  resort  to  such  information  as  they 
may  deem  proper  (Brown  v.  Piper,  91  U. 
S.  37,  23  L.  ed.  200),  taking  judicial  no- 
tice of  common  experience  and  knowl- 
edge (ibid.;  Phillips  v.  Detroit,  111  U.  S. 
604,  28  L.  ed.  532,  4  Sup.  Ct  Rep.  580), 
legislative  journals  (South  Ottawa  v. 
Perkins,  94  U.  S.  260,  24  L.  ed.  164; 
Railroad  Tax  Case,  8  Sawy.  293, 13  Fed. 
722),  public  documents  of  a  state  before 
its  annexation,  and  other  historical  facts 
in  reference  to  boundaries  in  dispute  be- 
tween it  and  another  state  (Coffee  v. 
Groover,  123  U.  S.  1,  31  L.  ed.  51,  8  Sup. 
Ct.  Rep.  1),  the  archives  (Underbill  v. 
Hernandez,  168  U.  S.  250,  42  L.  ed.  466, 
18  Sup.  Ct.  Rep.  83),  rules  and  regula- 
tions (Caha  V.  United  States,  152  U.  S. 
211,  221,  222,  38  L.  ed.  416,  418,  419, 14 
Sup.  Ct.  Rep.  513),  and  records  (The 
Habana,  175  U.  S.  677,  696,  44  L.  ed.  320, 
327,  20  Sup.  Ct.  Rep.  290)  of  a  depart- 
ment, as  well  as  ofi&cial  statements  of  the 
head  thereof  (Heath  v.  Wallace,  138  U. 
S.  673,  34  L.  ed.  1063,  11  Sup.  Ct.  Rep. 
380),  and  proclamations  and  messages  of 
the  President  (The  Three  Friends,  166  U. 
S.  1,  64,  66,  41  L.  ed.  897,  918,  919,  17 
Sup.  Ct.  Rep.  495;  Jenkins  v.  Collard, 
146  U.  S.  646,  36  L.  ed.  812,  12  Sup.  Ct. 
Rep.  868;  Jones  v.  United  States,  137  U. 
S.  202,  212,  215,  34  L.  ed.  691,  696,  696, 
11  Sup.  Ct.  Rep.  80;  Armstrong  v. 
United  States,.  13  Wall.  154,  20  L.  ed. 
614).  Suffice  it  then  to  say,  it  is 
proper,  as  an  aid  to  construction,  to 
consider,  in  case  of  doubt,  the  contro- 
versy between  the  carriers  and  unions 
which  caused  the  legislation,  the  prop- 
ositions of  the  respective  parties,  the 
message  of  the  President,  the  proceed- 
ings before  the  Senate  committee,  and 
the  reported  proceedings  previously  had 
under  the  Mediation  and  Arbitration 
Acts. 

Assuming,  as  one  must  (Baltimore  A 
0.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 221  U.  S.  612,  66  L.  ed.  878,  31 
Sup.  Ct.  Rep.  621),  that  Congress  has 
power,  as  it  has,  to  fix  the  hours  of  serv- 
ice, it  can,  of  course,  make  an  absolute 
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limitation  upon  them.  This  necessarily 
includes  the  power  to  make  a  milder  pro- 
vision because  the  greater  always  in- 
cludes the  less.  Hence  the  provision 
for  overtime  in  no  wise  changed 
the  effect  of  the  limitation  as  to  hours. 
Comparatively  few  of  such  acts  impose 
absolutely  limitations  on  such  hours. 
Each  contemplates  as  strict  a  limitation 
as  is  reasonably  compatible  with  the  con- 
ditions to  be  met.  Thus,  the  sixteen-hour 
law  allows  railroad  overtime  in  case  of 
unforeseen  emergencies,  just  as  the  new 
law  contemplates,  when  the  eight  hours 
expire.  The  latter,  in  principle,  differs 
only  in  degpree  of  rigidity  from  those 
hours  of  service  acts  which  have  been 
here  (ibid.;  Sturges  ft  B.  Mfg.  Co.  v. 
Beauchomp,  231  U.  S.  320,  58  L.  ed.  246, 
L.R.A.1916A,  1196,  34  Sup.  Ct.  Bep.  60; 
Biley  v.  Massachusetts,  232  U.  S.  671,  58 
L.  ed.  788,  34  Sup.  Ct.  Rep.  469;  Hawley 
V.  Walker,  232  U.  S.  718,  58  L.  ed.  813, 
34  Sup.  Ct.  Rep.  479;  Miller  v.  Wilson, 
236  U.  S.  373,  59  L.  ed.  628,  L.R.A. 
1915F,  829,  35  Sup.  Ct  Rep.  342; 
Bosley  v.  McLaughlin,  236  U.  S.  385,  59 
L.  ed.  632,  35  Sup.  Ct.  Rep.  345; 
Holden  v.  Hardy,  169  U.  8.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Atkin 
V.  Kansas,  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct.  Rep.  124;  MuUer  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct  Rep. 
324, 13  Aim.  Cas.  957),  and  by  the  states 
(State  V.  Bunting,  71  Or.  259,  L.R.A.  — , 
— ,  139  Pac.  731,  Ann.  Cas.  1916C,  1003; 
State  T.  Shorey,  48  Or.  396,  24  L.R.A. 
(N.S.)  1121,  86  Pac.  881;  Com.  v.  Hamil- 
ton Mfg.  Co.  120  Mass.  383 ;  Com.  v.  Ri- 
ley, 210  Mass.  387,  97  N.  £.  367,  Ann. 
Cas.  1912D,  388;  Re  Ten  Hour  Law,  24 
R.  L  603,  61  L.R.A.  612,  54  Atl.  602;  Ex 
parte  Kair,  28  Nev.  127, 113  Am.  St.  Rep. 
817,  80  Pac.  463,  6  Ann.  Cas.  893,  28  Nev. 
425,  82  Pac.  453,  6  Ann.  Cas.  897;  Short 
▼.  Bullion-Beck  ft  C.  Min.  Co.  20  Utah, 
24,  45  L.R.A.  603,  57  Pac  720;  Wenham 
y.  State,  65  Neb.  394,  58  L.R.A.  825,  91 
N.  W.  421 ;  State  v.  Buchanan,  29  Wash. 
602,  59  L.R.A.  342,  92  Am.  St  Rep.  930, 
70  Pac.  52;  W.  C.  Ritchie  ft  Co.  v.  Way- 
man,  244  111.  509,  27  L.R.A.(N.S.)  994, 
91  N.  E.  695 ;  People  ▼.  Charles  Schwein- 
ler  Press,  214  N.  Y.  395,  L.R.A.  — ,  — , 
108  N.  E.  639,  Ann.  Cas.  1916D,  1059; 
People  V.  C.  Klinck  Packing  Co.  214  N. 
Y.  121,  108  N.  E.  278,  Ann.  Cas.  1916D, 
1051 ;  State  v.  Cantwell,  179  Mo.  245,  78 
S.  W.  569;  State  ▼.  J.  J.  Newman  Lum- 
ber Co.  102  Miss.  802,  45  L.R.A.(N.S.)  | 
851,  59  So.  923)  upheld. 

This  new  law  recoj^nizes  the  present 
impracticability  in  railroad  service  of  a 
strict,  iron-clad — ^no  more,  no  less — eight- 
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hour  day;  it  seeks  to  put  in  effect  the 
eight-hour  rule  wherever  and  to  the  ex- 
tent practical  conditions  permit,  just  as 
has  been  done  with  ten  hours;  to  accom- 
plish the  result,  overtime  pay  is  imposed 
for  all  service  beyond  eight  hours;  this 
as  a  mild  penalty  (State  v.  Bunting,  71 
Or.  259,  L.B.A.  — ,  — ,  139  Pac.  731,  Ann, 
Cas.  1916C,  1003),  the  tendency  of  which 
will  be  to  limit  the  service  to  eight  hours 
wherever  practicable.  The  act,  differing 
from  other  hour  laws  only  in  degree,  was 
only  intended  to  fix  a  limit  beyond  which 
the  carrier  should  not  go.  When  so  con- 
sidered, Baltimore  ft  0.  R.  Co.  v.  Inter- 
state Commerce  Commission,  221  U.  S. 
612,  55  L.  ed.  878,  31  Sup.  Ct.  Rep.  621, 
sustaining  the  sixteen-hour  law,  is  all  the 
authority  needed  to  sustain  the  act. 

Liberty  of  contract,  when  unrestrained 
by  any  special  grant  of  power  in  the 
Constitution,  has  often  been  recognized 
and  fully  protected. 

AUgeyer  v.  Louisiana,  165  IT.  S.  578, 
41  L.  ed.  832, 17  Sup.  Ct.  Rep.  427;  Loch- 
ner  v.  New  York,  198  U.  S.  45,  49  L.  ed. 
937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas. 
1133;  Adair  v.  United  States,  208  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct  Rep.  277, 
13  Ann.  Cas.  764. 

But  such  liberty,  being  far  from  an  un- 
bridled license,  is  always  subject  to  such 
law  as  may  be  enacted  by  Congress  in 
the  exercise  of  some  special  power  dele- 
gated to  it,  or  even  by  a  state  in  the  exer- 
cise of  its  police  or  some  other  special 
power  for  the  benefit  of  the  people.  So 
where,  as  here,  there  has  been  so  dele- 
gated to  Congress  the  broad  power  to 
regulate  commerce  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for 
canning  that  power  into  execution,  this 
freedom  of  contract  has  always  been  sub- 
jected to  congressional  legislation  en- 
acted by  the  way  of  a  regulation  of 
conmierce. 

Frisbie  y.  United  States,  157  U.  S.  160, 
165,  39  L.  ed.  657,  658, 15  Sup.  Ct.  Rep. 
586;  United  States  ▼.  Joint  Traffic  Asso. 
171  U.  S.  505,  572,  573, 43  L.  ed.  259, 288, 
289,  19  Sup.  Ct.  Rep.  25;  Hopkins  v. 
United  States,  171  U.  S.  578,  603,  43  L. 
ed.  290,  300, 19  Sup.  Ct  Rep.  40 ;  Addy- 
ston  Pipe  ft  Steel  Co,  y.  United  States, 
175  U.  S.  211,  22^-230,  44  L.  ed.  136- 
143,  20  Sup.  Ct.  Rep.  96;  Patterson  y. 
The  Eudora,  190  U.  S.  169, 174,  47  L.  ed. 
1002,  1006,  23  Sup.  Ct  R^.  821;  Atlan- 
tic Coast  Line  R.  Co.  y.  Riverside  Mills, 
219  U.  S.  186,  201-203,  55  L.  ed.  167, 180, 
181,  31  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep. 
164;  Baltimore  ft  0.  R.  Co.  v.  Interstate 

Commerce  Commission,  221  U.  8.  612, 
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ei8,  619,  55  L.  ed.  878,  882,  883,  31  Sup. 
Ct.  Rep.  621. 

When  a  state,  in  the  interest  of  the 
public,  reasonably  exercises  its  legisla- 
tive power  in  matters  where  it  has  the 
same  power  to  act  as  Congress  has  in  re- 
spect to  commerce,  freedom  of  contract 
has  been  likewise  restricted. 

McLean  v.  Arkansas,  211  U.  8.  539, 
547,  53  L.  ed.  315,  319,  29  Sup.  Ct.  Rep. 
206;  Louisville  ft  N.  6.  Co.  v.  Mottley, 
219  U.  S.  467,  55  L.  ed.  297,  34  L.R.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  266;  Chica- 
go, B.  &  Q.  R.  Co.  y.  McGuire,  219  U.  S. 
549,  566,  568,  55  L.  ed.  328,  338,  31  Sup. 
Ct.  Rep.  259;  Schmidinger  ▼.  Chicago, 
226  U.  S.  578,  57  L.  ed.  364,  33  Sup.  Ct. 
Rep.  182,  Ann.  Cas.  1914B,  284;  Erie  R. 
Co.  y.  Williams,  233  U.  S.  685,  58  L.  ed. 
1155,  51  LJELA.(N.S.)  1097,  34  Sup.  Ct. 
Rep.  761. 

Freedom  of  contract  must  yield  to  con- 
gressional requirements  as  to  the  fees  of 
pension  attorneys  (Frisbie  y.  United 
States,  157  U.  S.  160,  39  L.  ed.  657,  15 
Sup.  Ct  Rep.  586),  the  time  and  place  of 
paying  seamen's  wages  (Patterson  y.  The 
Eudora,  190  U.  S.  160,  47  L.  ed.  1002,  23 
Sup.  Ct.  Rep.  821),  anti-trust  prohi- 
bitions (United  States  y.  Joint  Tra£Qic 
Asso.  171  U.  8.  505, 43  L.  ed.  259, 19  Sup. 
Ct.  Rep.  25;  Hopkins  y.  United  States, 
171  U.  S.  578,  43  L.  ed.  290,  19  Sup.  Ct. 
Rep.  40;  Addyston  Pipe  &  Steel  Co.  y. 
United  States,  175  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct  Rep.  96;  Northern  Se- 
curities Co.  y.  United  States,  193  U.  S. 
197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep.  436; 
Standard  Oil  Co.  y.  United  States*  221  U. 
S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.)  834, 
31  Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912D, 
734;  United  States  y.  American  Tobacco 
Co.  221  U.  S.  106,  55  L.  ed.  663,  31 
Sup.  Ct.  Rep.  632;  United  States  y. 
Union  P.  R.  Co.  226  U.  S.  61,  57  L.  ed. 
124,  33  Sup.  Ct  Rep.  53),  exercises  of 
the  rate-midcing  power  (Interstate  Com- 
merce Commission  y.  Chicago,  R.  L  & 
P.  R.  Co.  218  U.  8.  88,  54  L.  ed.  946, 
30  Sup.  Ct  Rep.  651;  Houston  E.  &  W. 
T.  R.  Co.  y.  United  States,  234  U.  S. 
342, 58  L.  ed.  1341, 34  Sup.  Ct  Rep.  833) 
affecting  prior  contracts,  legal  when 
made  (Armour  Packing  Co.  y.  United 
States,  209  U.  S.  56,  52  L.  ed.  681,  28 
Sup.  (3t.  Rep.  428),  as,  for  instance,  ex- 
isting contracts  for  passes  (LouisyiUe  ft 
K  R.  Co.  y.  Mottley,  219  U.  S.  467,  55  L. 
ed.  297,  34  L.RJL.(N.S.)  671,  31  Sup.  Ct 
Bep.  265),  requirements  for  safety  appli- 
anees  in  lieu  of  existing  methods  of 
building  and  manning  cars  (Johnson  y. 
Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  363, 
25  Sup.  Ct  Rep.  158,  17  Am.  Neg.  Rep. 
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412;  Schlemmer  y.  Buffalo,  R.  ft  P.  R.  Co. 
205  U.  S.  1,  51  L.  ed.  681,  27  Sup.  Ct 
Rep.  407;  Southern  R.  Co.  y.  United 
States,  222  U.  S.  20,  56  L.  ed.  7^  32  Sup. 
Ct.  Rep.  2,  3  N.  C.  C.  A.  822),  as  to 
equipment  to  be  used,  eyen  for  hauling 
the  carrier's  own  fuel  (Interstate  Com- 
merce Commission  y.  Illinois  C.  R.  Co. 
215  U.  S.  452,  54  L.  ed.  280,  30  Sup.  Ct 
Rep.  155),  and  for  the  distribution  of 
cars  to  shippers  (Interstate  Commerce 
Commission  y.  Chicago  ft  A.  R.  Co.  215 
U.  S.  479,  54  L.  ed.  291,  30  Sup.  Ct  Rep. 
163),  charges  for  elevator  services  (In- 
terstate Commerce  Commission  y.  Diffen- 
baugh,  222  U.  S.  42,  56  L.  ed.  83,  32  Sup. 
Ct  Rep.  22),  the  abolishment  of  the 
carrier's  former  right  to  limit  to  its  own 
line  its  liability  for  shipments  (Atlantic 
Coast  Line  R.  Co.  y.  Riverside  Mills,  219 
U.  S.  186, 201-203, 55  L.  ed.  167, 180, 181, 
31  L.R.A.(N.S.)  7, 31  Sup.  Ct  Rep.  164). 
and  requirements  for  sixteen  hours  of 
service  by  employees  instead  of  the  pre- 
vious unlimited  time  (Baltimore  ft  0.  R. 
Co.  y.  Interstate  Commerce  Commission, 
221  U.  S.  612,  56  L.  ed.  878,  31  Sup.  Ct 
Rc^.  621). 

This  same  freedom  of  contract  must 
also  yield  to  state  action  in  those  mat- 
ters held  not  to  be  against  the  govern- 
mental power,  but  in  aid  thereof,  and  as 
to  which  the  government  could  act,  but 
had  not  yet  acted, — such  as  the 
amount  of  Uie  charges  to  be  made  for 
piloting  (Cooley  v.  Port  Wardens,  12 
How.  299,  13  L.  ed.  996;  £x  parte  Mc- 
Niel,  13  WaU.  236,  20  L.  ed.  624)  and 
quarantine  services  (Morgan's,  L.  ft  T. 
R.  ft  S.  S.  Ck).  v.  Board  of  Health,  118 
U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct  Rep. 
1114),  and  requirements  for  full  rail- 
road crews  (Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Arkansas,  219  U.  8.  453,  55  L.  ed. 
290,  31  Sup.  Ct.  Rep.  275)  and  electrie 
headlights  (Atlantic  Coast  line  R.  Co. 
V.  Georgia,  234  U.  S.  280,  58  L.  ed.  1312, 
34  Sup.  Ct  Rep.  829). 

That  freedom  must  also  yield  to  like 
state  action  fixing  rates  to  be  charged 
by  public  utilities  (Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Smyth  v.  Ames, 
169  U.  8.  466,  42  L.  ed.  819, 18  Sup.  Ct 
Rep.  418;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  8. 19,  53  L.  ed.  382,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct  Rep.  192,  15 
Ann.  Cas.  1034;  Chicago,  B.  ft  Q.  R.  Co. 
v.  McGuire,  219  U.  8.  549,  55  L.  ed.  328, 
31  Sup.  Ct.  Rep.  259),  requiring  the  car- 
riers to  pa^  the  salaries  of  state  rail- 
road Commissioners  (Chicago,  R.  I.  ft  P. 
R.  Co.  R.  Co.  v.  Gibbes,  142  U.  S.  386,  35 
L.  ed.  1051,  12  Sup.  Ct  Rep.  255),  re- 
quiring that  coal   be  measured   before 
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•ereeningy  so  as  to  better  fix  the  miners' 
wages  (McLean  v.  Arkansas,  211  U.  S. 
639,  53  L.  ed.  315,  29  Sup.  Ct.  Rep.  206 ; 
Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S. 
338,  59  L.  ed.  607,  35  Sup.  Ct.  Rep.  359), 
making  store  orders  issued  for  wages 
redeemable  in  cash  (Knozville  Iron  Co. 
T.  Harbison,  183  U.  S.  13,  46  L.  ed.  55,  22 
Sup.  Ct.  Rep.  1),  compelling  the  pay- 
ment of  employees  in  cash  at  certain 
rates,   when   they   are   discharged    (St. 
Louis,  L  M.  ft  8.  R.  Co.  v.  Paul,  173  U. 
S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep. 
419;  Keokee  Consol.  Coke  Co.  v.  Taylor^ 
234  U.  S.  224,  58  L.  ed.  1288,  34  Sup. 
CL  Rep.  856),  and  at  all  times,  as  often 
as  twice  a  month  (Erie  R.  Co.  v.  WQ- 
liams,  233  U.  S.  685,  58  L.  ed.  1155.  51 
LJi.A.(N.8.)    1097,   34   Sup.    Ct.   Rep. 
761),  and  in  quantity  rates  as  coal  is 
screened,     instead     of     weight     before 
screening,  or  weight  as  ascertained  in 
some  other  way  (McLean  y.  Arkansas, 
211  U.  S.  539,  53  L.  ed.  315,  29  Sup.  Ct 
Rep.  206;  Schmidinger  v.  Chicago,  226 
U.  S.  578,  57  L.  ed.  364^  33  Sup.  Ct.  Rep. 
182,  Ann.  Cas.  1914B,  284;  Rail  &  River 
Coal  Co.  V.  Yaple,  236  U.  8.  338,  59  L. 
ed.  607,  35  Sup.  Ct.  Rep.  359),  barring 
a  railway  in  a  personal-injury  suit  from 
pleading   as   a   defense   the   receipt   of 
some  fraternal  benefit  (Chicago,  B.  ft  Q. 
R.  Co.  V.  McGuire,  219  U.  S.  549,  55  L. 
«d.  328,  31  Sup.  Ct.  Rep.  259),  prescrib- 
ing the  hours  of  labor  for  those  em- 
ployed by  the  state  or  its  municipal- 
ities (Atkin  y.  Kansas,  191  U.  S.  207,  48 
L.  ed.  148,  24  Sup.  Ct.  Rep.  124),  limit- 
ing employment  in  underground  mines 
or  workings  and  smelters  and  other  like 
institutions  to  eight  hours  a  day  (Hol- 
<Len  y.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383),  or  limiting 
employment  of  women  in  laundries,  or 
women  and  children  in  other  work,  to 
a  certain  number  of  hours   (Muller  y. 
Oregon,  208  U.  8.  412,  52  L.  ed.  551,  28 
Sop.  Ct.  Rep.  324,  13  Ann.  Cas.  957; 
Hawley  y.  Walker,  232  U.  8.  718,  58  L. 
«d.  813,  34  Sup.  Ct.  Rep.  479;  Riley  y. 
Massachusetts,  232  IT.  S.  671,  58  L.  ed. 
788,  34  Sup.  Ct.  Rep.  469;  Miller  y.  Wil- 
son, 236  IT.  8.  373,  59  L.  ed.  342,  L.R.A. 
1915F,  829,  35  Sup.  Ct.  Rep.  342),  pro- 
hibiting   the    sale    or    manufacture    of 
«igarette8  (Gundling  y.  Chicago,  177  U. 
8.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep. 
^33)  or  liquor  (Mugler  v.  Kansas,  123  U. 
8.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273),  the  makinsT  of  option  gp*ain  con- 
tracts (Booth  V.  Illinois,  184  U.  8.  425,  46 
L.  ed.  623,  22  Sup.  Ct.  Rep.  425),  deduc- 
tions   from    actual    grain    car    weights 
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(House  V.  Mayes,  219  U.  8.  270,  55  L. 
ed.  213,  31  Sup.  Ct.  Rep.  234),  and  re- 
quiring stamps  on  all  board  of  trade 
transactions  (Brodnax  v.  Missouri,  219 
U.  S.  285,  55  L.  ed.  285,  31  Sup.  Ct.  Rep. 
238). 

The  same  reasoning  applies  to  prac« 
tically  the  same  contention,  put  in  the 
form  of  a  claim  that  in  some  imaginary 
way  there  was  a  taking  of  property 
without  due  process  of  law. 

Louisville  ft  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  486,  55  L.  ed.  297,  305,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Chicago,  B.  ft  Q.  R.  Co.  y.  McGuire,  219 
U.  8.  549,  567,  55  L.  ed.  328,  338,  31 
Sup.  Ct  Rep.  259;  Baltimore  ft  0.  R. 
Co.  y.  Interstate  Commerce  Commis- 
sion, 221  U.  8.  612,  619,  55  L.  ed.  878, 
883,  31  Sup.  Ct.  Rep.  621;  Armour 
Packing  Co.  y.  United  States,  209  U. 
8.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428;  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  MiUs,  219  U.  8.  186,  202,  203, 

55  L.  ed.  167,  180,  181,  31  L.R.A.(N.S.) 
7,  31  Sup.  Ct.  Rep.  164;  Chicago,  B.  ft  Q. 
R.  C^.  y.  Illinois,  200  U.  8.  561,  593,  50 
L.  ed.  596,  602,  26  Sup.  Ct.  Rep.  341,  4 
Ann.  Cas.  1175;  Noble  State  Bank  y. 
Haskell,  219  U.  8.  104,  55  L.  ed.  112, 
32  L.R.A.(N.8.)  1062,  31  Sup.  Ct.  Rep. 
186,  Ann.  Cas.  1912A,  487. 

The  carrier,  by  the  very  nature  of  its 
public  undertaking,  is  bound  to  give  the 
public  service,  whatever  the  cost.  In 
fact,  the  cost  of  the  service,  at  least, 
up  to  the  point  of  the  confiscation,  not 
here  pleaded,  is  wholly  immateriaL 
That  service  is  required  for  the  public; 
the  carrier,  as  a  public  agency,  must 
give  it  or  else  forfeit  its  right  to  do 
business  for  that  public.  Requiring  it 
to  perform  its  public  duty  does  not 
take  its  property  without  due  process  of 
law 

Smyth  y.  Ames,  169  U.  8.  466,  526,  42 
L.  ed.  819,  842,  18  Sup.  Ct.  Rep.  418; 
Missouri  P.  R.  Co.  v.  Kansas,  216  U.  8. 
262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
Washington  ex  rel.  Oregon  R.  ft  Nav. 
Co.  y.  Fairchild,  224  U.   8.  510,  529, 

56  L.  ed.  863,  870,  32  Sup.  Ct.  Rep.  535 ; 
People  V.  New  York  C.  ft  H.  R.  R.  Co.  28 
Hun,  543;  Loader  v.  Brooklyn  Heights 
R.  Co.  14  Misc.  208,  35  N.  T.  Supp.  996, 
999. 

The  real  question  is  not  whether  there 
has  been  an  abridgment  of  the  freedom 
of  contract  or  any  lack  of  due  process 
of  law,  but  rather,  whether  there  has 
been  enacted  something  which  is  a 
proper  regrulation  of  interstate  com- 
merce.   The  power  to  regulate,  complete 
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in  itself  (Second  Employers'  Liability 
Cases  (Mondou  y.  New  York.  N.  H.  & 
H.  E.  Co.)  223  U.  S.  1,  46,  66  L.  ed.  327, 
344,  38  L.R.A.(N.S.)  44,  32  Sap.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  876),  is  the 
simple  right  to  prescribe  the  rules  un- 
der which  commerce  may  be  conducted 
(Atlantic  Coast  line  E.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  201,  55  L.  ed.  167, 
180,  31  L.R.A.(N.S.)  7,  31  Sup.  a.  Rep. 
164) ;  this  is  a  matter  of  which  Con- 
gress has  the  right  of  direct  super- 
yision,  control  and  management  (Re 
Debs,  158  U.  S.  564,  578,  39  L.  ed.  1092, 
1100,  16  Sup.  Ct.  Rep.  900).  When  the 
power  is  exercised  there  comes  into  play 
a  regulation  (Bouvier's  Law  Diet. 
Rawle's  Rev.  863,  6  Century  Diet.  & 
Enc.  6051). 

Commerce  embraces  commercial  in- 
tercourse in  all  its  branches,  including 
the  act  of  transporting  passengers  and 
property  (Second  Employers'  Liability 
Cases,  supra).  To  regulate  commerce  is 
to  prescribe  rules  for  the  conduct  there- 
of (Atlantic  Coast  Line  R.  Co.  v.  Riv- 
erside Mills,  supra),  or  directly  to  su- 
pervise, control,  and  manage  same  (Re 
bebs,  supra).  Such  regulation,  when 
made,  is  to  foster,  protect,  control,  and 
restrain,  with  appropriate  regard  for 
the  welfare  of  those  who  are  immediate- 
ly concerned  and  of  the  public  at  large 
(Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  47,  56  L.  ed.  327,  345, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875).  This  power  of 
regulation  is  complete  in  itself  and  ex- 
tends incidentally  to  every  instrument 
and  agent  by  which  commerce  is  carried 
on,  and  may  bet  exerted  to  its  utmost  ex- 
tent over  every  part  of  such  commerce 
(id.  46,  47),  even  to  the  extent  of  pro- 
hibition (Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  335,  48  L. 
ed.  679,  699,  24  Sup.  Ct  Rep.  436).  It 
reaches  not  only  the  railroad,  its  tracks, 
buildings,  engines,  and  cars,  and  every 
part  thereof,  but  also  the  employees 
(id.  47)  themselves,  who  are,  therefore, 
after  all,  but  instrumentalities  of  com- 
merce. 

In  prescribing  the  rules  under  which 
such  employees  shall  conduct  that  com- 
merce (Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  supra),  of  which  they 
are  thus  (Second  Employers'  Liability 
Cases,  supra)  an  incident  and  part  and 
parcel,  and  in  fixing  the  terms  upon 
which  the  government  is  to  directly  su- 
pervise, control,  and  manage  the  same 
(Re  Debs,  158  U.  S.  564,  579,  39  L.  ed. 
1092,  1100,  15  Sup.  Ct-  Rep.  900),  the 
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power  is  not  only  complete  in  itself,  but 
subject  to  no  limitations  save  such  aa 
are  prescribed  by  the  Constitution 
(Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  46,  56  L.  ed.  327,  344^ 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875).  It  is  as  broad 
as  can  be  imagined,  with  some  possi- 
ble express  constitutional  limits;  as,  for 
instance,  protection  against  confiscation^ 
unnecessary  to  be  here  considered,  be- 
cause not  in  any  wise  made  an  issue. 
Congress,  so  far  as  concerns  the  par- 
ticular question  now  presented,  is  prac- 
tically as  supreme  as  would  be  Great 
Britain,  Germany,  and  France,  or  any 
kingdom,  empire,  or  republic  of  the 
world  (Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  348,  47  L.  ed.  492, 
497,  23  Sup.  Ct  Rep.  321,  13  Am.  Crim. 
Rep.  561;  Gibbons  v.  Ogden,  9  Wheat. 

1,  196,  6  L.  ed.  23,  70;  Atlantic  Coast 
line  R.  Co.  v.  Riverside  Mills,  219  U.  S. 
186,  201,  55  L.  ed.  167,  180,  31  L.RJL 
(N.S.)  7,  31  Sup.  a.  Rep.  164;  South- 
em  R.  Co.  V.  United  SUtes,  222  U.  S. 
20,  27.  56  L.  ed.  72,  74^  32  Sup.  Ct.  Rep. 

2,  3  N.  C.  C.  A.  822). 

In  fact,  this  power,  subject  to  no  lim- 
itations save  such  as  are  prescribed  in 
the  Constitution,  is  so  broad  and  so 
complete  in  itself  (Second  Employers' 
Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  47,  56 
L.  ed.  327.  346,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct  Rep.  169,  1  N.  C.  C.  A.  875) 
that  the  regulation  may  properly  take 
the  form  and  have  the  effect  of  prohi- 
bition (Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  335,  48  L.  ed.  679, 
699,  24  Sup.  Ct  Rep.  436);  the  entire 
strength  of  the  nation  may  be  used  to 
enforce  in  any  part  of  the  land  the  full 
and  free  exercise  thereof,  and,  when  ex- 
ercised, the  strong  arm  of  the  national 
government  may  be  put  forth  to  brush 
away  all  obstructions  thereto,  and  even 
the  Army  of  the  nation  and  all  its  mi- 
litia may  be  called  upon  to  enforce  the 
regulation  (Re  Debs,  158  U.  S.  564,  582, 
39  L.  ed.  1092,  1101,  15  Sup.  Ct  Rep. 
900). 

The  conduct  of  commerce  is  transpor- 
tation; L  e.,  an  act  (Second  Employers' 
Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  supra).  The  carri- 
er which  performs  that  act,  and  inci- 
dentally, the  employees  who,  as  instru- 
mentalities, assist  in  its  performance, 
must  do  so  under  such  rules  aa  Con- 
gress, with  appropriate  regard  for  the 
welfare  of  the  men  and  the  public,  may 

see  fit  to  prescribe,  neither  the  judg- 
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ment  of  the  carrier  nor  that  of  any 
eourt  can  question  (McLean  y.  Arkan- 
sas, 211  U.  S.  539,  547, 53  L.  ed.  315, 319, 
29  Snp.  Ct  Rep.  206;  Chicago,  B.  &  Q. 
R.  Ck>.  v.  McGuire,  219  U.  S.  549,  569,  55 
L.  ed.  328,  339,  31  Snp.  Ct.  Rep.  259; 
McDermott  ▼.  Wisconsin,  228  U.  S.  115, 
128,  57  L.  ed.  764,  764,  47  L.R.A.(N.S.) 
984,  33  Sup.  Ct.  Rep.  431,  Ann.  Cas. 
1915 A,  39;  Erie  R.  Co.  v.  Williams,  233 
U.  S.  685,  699,  58  L.  ed.  1155,  1160,  51 
L.R.A.(N.S.)  1097,  34  Sup.  Ct.  Rep. 
761)  the  congressional  discretion  in  ex- 
ercising that  power,  complete  in  itself, 
to  the  utmost  extent  of  that  act  and 
every  incident  having  substantial  rela- 
tion thereto  (Second  Employers'  Liabil- 
ity Cases  (Mondou  v.  New  York,  N.  H. 
A  H.  R.  Go.  snpra).  Anything  deemed 
necessary  can  be  done  to  save  commerce 
from  prevention  or  destruction,  and  to 
make  it  more  secure,  more  reliable  or 
more  efficient  (id.  48). 

Those  hours  of  service  which  the  car- 
riers in  practice  actually  use  as  meas- 
ures of  compensation  have  a  direct  re- 
lation to  the  safety  of  the  employees  as 
well  as  to  the  safety  and  the  efficiency 
of  service  of  the  traveling  and  shipping 
public. 

Baltimore  ft  O.  B.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  612, 
618,  619,  55  L.  ed.  878,  882,  883,  31  Snp. 
Ct.  Rep.  621. 

The  validity  of  the  law  depends  sole- 
ly on  the  power  to  pass  it  (Employers' 
Liability  (Jases  (Howard  v.  Blinois  G. 
R.  Co.)  207  U.  S.  463,  491,  492,  52  L.  ed. 
297,  306,  307,  28  Sup.  Ct.  Rep.  141),  and 
in  no  wise  upon  possible  evils  or  incon- 
veniences, real  or  imaginary,  which  may 
arise  in  its  application,  nor  upon  any 
supposed  mistaken  legislative  judg- 
ment as  to  policy  (McLean  v.  Arkan- 
sas, 211  U.  S.  539,  547,  53  L.  ed.  315,  319, 
29  Sup.  Ct.  Rep.  206;  Chicago,  B.  &  Q. 
R.  Co.  V.  McGuire,  219  U.  S.  649,  569, 
55  L.  ed.  328,  339,  31  Sup.  Ct.  Rep.  257; 
McDermott  v.  Wisconsin,  228  U.  S.  115, 
128,  57  L.  ed.  754,  764,  47  L.R.A.(N.S.) 
984,  33  Sup.  Ct.  Rep.  431,  Ann.  Cas. 
1915A,  39);  no  existing  contract  or 
schedule  can  defeat  its  purpose  (Second 
Employers'  Liability  Cases  (Mondou 
V.  New  York,  N.  H.  &  H.  R.  Cb.)  223  U. 
S.  1,  52,  56  L.  ed.  327,  347,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 1  N.  C. 
C.  A.  875);  every  presumption  must  be 
indulged  in  its  favor  (Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  509-511,  52  L.  ed. 
297,  313,  314,  28  Sup.  Ct.  Rep.  141; 
Legal  Tender  Cases,  12  Wall.  457,  531, 

20  L.  ed.  287,  305;  Trade-Mark  Cases,' 
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100  U,  S.  96,  25  L.  ed.  552;  Nicol  v. 
Ames,  173  U.  S.  514,  43  L.  ed.  791,  19 
Sup.  Ct.  Rep.  522);   the  governmental 
power  to  act  is  subject  to  no  limitation, 
is  complete  in  itself,  to  regulate  to  the 
utmost  extent  every  part  of  commerce 
(Second     Employers'     Liability     Cases 
(Mondou  V.  New  York,  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  46,  47,  56  L.  ed,  327, 
344,  345,  38  L.R.A.(N.S.)   44,  32  Snp. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875),  and  to 
prescribe  the  rules  under  which  com- 
merce    may     be     conducted     (Atlantic 
Coast  Line  R.  (3o.  ▼.  Riverside  Mills,  219 
U.  S.  186,  201,  55  L.  ed.  167,  180,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164), 
including    tiie    right    of    direct    super- 
vision,   control,    and    management    (Re 
Debs,  158  U.  S.  564,  578,  39  L.  ed.  1092, 
1100,  15  Sup.  Ct  Rep.  900)  of  all  the 
instrumentalities  thereof,  of  which  the 
employees  are  an  important  and  essen- 
tial  part    (Employers'   Liability   Cases 
(Howard  t.  Blinois  C.  B.  Co.)  207  U.  S. 
463.  52  L.  ed.  297,  28  Snp.  a.  Rep.  141; 
and  Second  Employers'  Liability  Cases 
(Mondou  T.  New  York,  N.  H.  i  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  LJt.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 1  N.  G. 
C.  A.  875), 

Since  the  employees  moving  the  trains 
are  but  instrumentalities  and  parts  and 
parcels  of  that  aet  or  movement  called 
''commerce,"  it  would  seem  to  follow 
that  even  hours  of  service,  considered 
simply  as  measures  of  compensation, 
fall  within  the  governmental  power  to 
prescribe  rules  of  conduct  (Atlantie 
Coast  line  B.  Go.  ▼.  Riverside  MiDs, 
supra),  governing  that  direct  super- 
vision, control,  and  management  (Re 
Debs,  supra)  which  Congress  can  as- 
sume and  exercise.  It  is  difficult  to 
draw  even  an  argumentative  line  be- 
tween that  right  and  the  conceded  pow- 
er to  absolutely  fix  the  hours  of  service 
(Baltimore  &  O.  R.  Go.  t.  Interstate 
(7ommerce  Commission,  221  U.  S.  612, 
55  L.  ed.  878,  31  Sup.  Ct.  Rep.  621),  the 
amount  to  be  paid  men  for  pUotagt 
(Cooley  v.  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Ex  parte  McNiel,  13 
Wall.  236,  20  L.  ed.  624)  and  quarantine 
services  (Morgan's  L.  ft  T.  R.  ft  S.  S. 
Co.  T.  Board  of  Health,  118  U.  S.  455, 
30  L.  ed.  237,  6  Snp.  Ct  Rep.  1114)  the 
time  when  seamen's  wages  shall  be  paid 
(Patterson  v.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct.  Rep.  821), 
the  character  of  the  safety  appliances 
(Johnson  v.  Southern  P.  Co.  193  U.  S. 
1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158, 17 
Am.  Neg.  Rep.  412)  and  headlights 
(Atlantie  Coast  Line  B.  Go.  v.  Oeoigia. 
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234  U.  S.  280,  58  L.  ed.  1312,  34  Sup.  Ct. 
Rep.   829)    to   be  used,  the  number  of 
the  men  who  shall,  as  a  crew  (Chicago, 
R.  I.  &  P.  R.  Co.  V.  Arkansas,  219  U.  S. 
463,  55  L,  ed.  290,  31  Sup.  Ct.  R^p.  275), 
man  a  train,  and  the  compensation  to  be 
paid  for  the  death  or  injuries  to  em- 
pIo3'ees     (Employers'     Liability     Cases 
(Howard   v.    Illinois    C.    R.    Co.)    2071 
U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141;  and  Second  Employers'  Lia- 
bility Cases  (Mondou  v.  New  York,  N. 
H.  &  H.  R.  Co.)    223  U.  S.  1,  56  L. 
ed.   327,  38  L.R.A.(N.S.)    44,   32   Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875).    Even 
though    the    men    themselves    are    just 
as   much    part   and    parcel    of   the    act 
of  transportation   (id.  47)   as  cars  and 
appliances  are,  and  their  hours  of  serv- 
ice are  subject  to  regidation  (Baltimore 
&   0.   R.   Co.   y.   Interstate   Commerce 
Commission,  221  U.   S.  612,  65  L.  ed. 
878,  31  Sup.  Ct.  Rep.  621),  and  their 
compensation  for  injuries  is  a  matter  of 
congressional  concern  (Second  Employ- 
ers' Liability  Cases,   supra),  yet  it  is 
claimed  that  when  the  hours  of  service 
are  coupled  with  bases,  standards,  or 
measures  of  their  compensation,  some 
radical  distinction  is  to  be  made,  be- 
cause these  have  no  real  or  substantial 
connection    with    interstate    commerce^ 
wherefore   Congress  is   helpless.     This 
claim  of  the  carriers  is  one  the  futility 
of  which  has  already  been  shown  in  a 
ease  (Employers'  Liability  Cases  (How- 
ard v.  Illinois  C.  R.  Co.)  207  U.  S.  463, 
495,  52  L.  ed.  297,  307,  28  Sup.  Ct.  Rep. 
141),  where  Mr.  Chief  Justice  (then  Mr. 
Justice)    White    justly    observed    that 
such  contention  conceded  the  power  and 
yet  denied  its  existence, — ^recognized  it 
and  yet  rendered  it  incomplete. 

A  carrier  engaged  in  interstate  trans- 
portation (Donovan  v.  Pennsylvania  Co. 
199  U.  S.  279,  292,  293,  50  L.  ed.  192, 
198,  199,  26  Sup.  Ct.  Rep.  91)  is  in  the 
exercise  of  a  sort  of  public  office^  and 
has  public  duties  to  perform,  and  is  au- 
thorized primarily  for  the  convenience 
of  the  people  and  to  subserve  public 
ends,  and  therefore  is  subject  to  gov- 
ernmental control  and  regulation.  The 
main  duty  of  carriers  is  to  carry.  This 
is  the  ultima  ratio  of  their  existence. 
They  must  therefore  put  themselves  in 
a  position  to  carry  promptly  and  with 
efficiency  (People  v.  New  York  C.  &  H. 
R.  R.  Co.  28  Hun,  553;  Donovan  v. 
Pennsylvania  Co.  199  U.  S.  279,  292,  50 
L.  ed.  192,  198,  26  Sup.  Ct.  Rep.  91). 
The  duty  is  absolute.  Increased  ex- 
pense is  no  excuse  (People  v.  New  York 
C.  &  H.  B.  R.  Co.  28  Hun,  543;  Loader 
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V.  Brooklyn  Heights  R.  Co.  14  Misc.  208, 
35  N.  Y.  Supp.  996,  999;  Smyth  v. 
Ames,  169  U.  S.  466,  526,  42  L.  ed.  819, 
842,  18  Sup.  Ct.  Rep.  418;  Missouri  P. 
R.  Co,  V.  Kansas,  216  U.  S.  262,  278,  54 
L.  ed.  472,  479,  30  Sup.  Ct.  Rep.  330; 
Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  529,  56 
L.  ed.  863,  870,  32  Sup.  Ct.  Rep.  535; 
Beale  &  W.  Railroad  Rate  Regulation, 
1st  ed.  §  274;  Blackstock  v.  New  York  & 
E.  R.  Co.  20  N.  Y.  48,  75  Am.  Dec.  372; 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Hazen, 
84  111.  36,  25  Am.  Rep.  422;  Central  R. 
&  Bkg.  Co.  V.  Georgia  Fruit  &  Vege- 
table Exch.  91  Ga.  389,  17  S.  E.  904). 

The  afiSrmative  duty  of  the  govern- 
ment exists  to  see,  after  a  strike  occurs, 
that  the  carrier  performs  its  public  duty. 

Be  Debs,  158  U.  S.  564,  586,  39 
L.  ed.  1092,  1103,  15  Sup.  Ct.  Rep.  900. 

This  power  to  quell  a  strike  may  be 
likened  to  the  promotion  of  commerot 
by  either  removing  or  providing  against 
other  possible  obstructions.  This  can 
be  done  against  a  sovereign  state  (  Pen- 
sacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708)  as  well  as 
against  an  aggregation  of  carriers  or  in- 
dividuals. 

Re  Debs,  supra. 

In  removing  or  providing  against  ob- 
structions to  commerce,  the  nature  of 
the  interference  is  immaterial.  Thus, 
state  laws  may  be  nullified  (McDermott 
V.  Wisconsin,  228  U.  S.  115,  57  L.  ed. 
754,  47  L.R.A.(N.S.)  984,  33  Sup.  Ct. 
Rep.  431,  Ann.  Cas.  1915 A,  39),  ob- 
structing bridges  or  piers  removed  (Ex 
parte  McNiel,  13  Wall.  236,  240,  20  L. 
ed.  624,  625;  Greenleaf  Johnson  Lumber 
Co.  v.  Garrison,  237  U.  S.  251,  59  L.  ed. 
939,  35  Sup.  Ct.  Rep.  551),  agreements 
restraining  trade  forbidden  (Northern 
Securities  Co.  v.  United  States,  193  U. 
S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep. 
436),  boycotts  declared  illegal  (Loewe 
V.  Lawlor,  208  U.  S.  274,  52  L.  ed.  488, 
28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815), 
employers'  liability  regulated  (Second 
Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S. 
1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct  Rep.  169,  1  N.  C.  C.  A.  875), 
full  crews  (Chicago,  R.  I.  &  P.  R.  Co.  v. 
Arkansas,  219  U.  S.  453,  55  L.  ed.  290, 
31  Sup.  Ct.  Rep.  275),  electric  head- 
lights (Atlantic  Coast  Line  R.  Co.  ▼• 
Georgia,  234  U.  S.  280,  58  L.  ed.  1312, 
34  Sup.  Ct.  Rep.  829),  and  safety  ap- 
pliances required  (Johnson  v.  Southern 
P.  R.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25 
Sup.  Ct.  Rep.  158,  17  Am.  Neg.  Rep. 

412),  aiid  strikes  put  down  (Re  DelM, 
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168  U.  S.  534,  39  L.  ed.  1092,  15  Sup. 
Ct  Rep.  900). 

When  the  men  are  hired,  whether  to 
prevent  or  to  remove  obstructions  or 
merely  to  conduct  transportation,  their 
safety,  health,  contentment,  and  effici- 
ency are  so  really  and  substantially  eon* 
nected  with  commerce  as  to  justify  the 
establishment  of  shorter  hours  as  a 
day's  work. 

Baltimore  ft  0.  R.  Co.  ▼.  Interstate 
Commerce  Commission,  221  U.  8.  612,  55 
L.  ed.  878,  31  Sup.  Ct.  Rep.  621. 

The  public  is  entitled  to  protection 
against  the  inconvenient,  inefficient,  and 
delayed  and  unsafe  method  of  transport 
tation  which  may  result  from  unsatis- 
factory  wages  or  cheap  help.  Satisfied 
minds  (Watson  t.  St.  Louis,  L  M.  ft  S. 
B.  Co.  169  Fed.  950)  and  health,  unex- 
hausted bodies,  make  for  efficiency  and 
eertainty  in  the  performance  of  duty. 

Congress,  bv  virtue  of  its  power  to 
regulate,  can  fix  rates. 

Interstate  Commerce  Commission, 
V.  Chicago,  R.  L  &  P.  R.  Co.  218  U.  S. 
88,  54  L.  ed.  946,  30  Sup.  Ct.  Rep.  651; 
Smyth  V.  Ames,  169  U.  8.  466.  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418:  Willcox  v. 
Consolidated  Oas  Co.  212  U.  S.  19,  53 
L.  ed.  382,  48  LJt.A.(N.S.)  1134,  29 
Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Minnesota  Bate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  LR.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A.  18;  Missouri  Rate 
Cases  (Knott  v.  C9uoago,  B.  ft  Q.  R. 
Co.)  230  U.  S.  609,  57  L.  ed.  1571,  33 
Sup.  Ct.  Rep.  975. 

A  thing  may  be  within  the  letter  of 
the  statute  and  yet  not  within  the  stat- 
ute, because  not  within  its  spirit,  nor 
within  the  intention  of  its  makers. 

Eyston  v.  Studd,  2  Plowd.  467,  note, 
75  Eng.  Reprint;  699,  note;  (Thureh  of 
the  Holy  Trinity  v.  United  States,  143 
U.  S.  457,  36  L.  ed.  226, 12  Sup.  Ct  Rep. 
511;  State  v.  Clark,  29  N.  J.  L.  99; 
United  SUtes  v.  Kirby,  7  Wall.  482, 
486, 19  L.  ed.  278,  280;  United  States  v. 
Palmer,  3  Wheat.  610,  631,  4  L.  ed.  471, 
477;  Perry  v.  Strawbridge,  209  Mo.  645, 
16  LlLA.(N.S.)  244,  123  Am.  St  Bm. 
510,  108  8.  W.  641,  14  Ann.  Cas.  92; 
United  SUtes  v.  Laws,  163  U.  S.  258,  41 
L.  ed.  151,  16  Sup.  Ct.  Rep.  998;  United 
SUtes  T.  Bashaw,  1  C.  G.  A.  653,  4  U. 
8.  App.  360, 50  Fed.  749 ;  Davis  v.  Bohle. 
34  d  C.  A.  372,  92  Fed.  328;  United 
SUtes  T.  Gay,  37  a  G.  A«  46,  95  Fed. 


If  there  were  any  doubt  as  to  this 
qoestion  of  the  workability  of  the  law, 
ue  court  prior  to  a  test,  would  not  pass 
•1  Ii.  ed. 


upon  the  question,  for  the  policy  here  is, 
where  practicable,  to  require  something 
of  that  character  to  be  done  before  re- 
straining the  enforcement  of  any  such 
statute. 

Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1, 16-19,  53  L.  ed.  371,  381,  382,  29 
Sup.  Ct.  Rep.  148;  Willcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  19,  41,  54,  55, 
53  L.  ed.  382,  395,  400,  48  L.R.A.(N.S.) 
1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034;  Louisville  &  N.  R.  Co.  v.  Garrett, 
231  U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct 
Rep.  48;  Wadley  Southern  R.  Co.  v. 
Geoma,  235  U.  S.  651,  59  L.  ed.  405, 
P.U.BJ915A,  106,  35  Sim.  Ct.  Rep. 
214;  Rail  &  River  Coal  Co.  v.  Yaple, 
236  U.  S.  338,  59  L.  ed.  607,  35  Sup.  Ct 
Rep.  359. 

ii  the  law  presumably  hiU  the  evil 
where  it  is  most  felt,  it  is  not  to  be 
overthrown  because  there  are  other  in- 
stances to  which  it  might  have  been 
applied. 

Miller  v.  Wilson,  236  U.  S.  373,  60 
L.  ed.  628,  L.R.A.1915F,  829,  35  Sup. 
Ct.  Rep.  342;  Keokee  Consol.  Coke  Co. 
V.  Taylor,  234  U.  S.  224,  58  L.  ed.  1288, 
34  Sup.  Ct.  Rep.  856. 

Messrs.  Walker  D.  Hines  and  John 
G.  Johnson  argued  the  cause,  and,  with 
Mr.  Arthur  Miller,  filed  a  brief  for  ap- 
pellees: 

The  language  of  the  aet  shows  that 
it  deals  solely  with  the  eonstruetion  of 
contracto  and  with  the  standard  and 
amount  of  eompensation,  and  not  with 
any  limiUtion  upon  the  hours  of  labor. 

United  SUtes  v.  Martin,  94  U.  8.  400, 
24L.  ed.128. 

There  is  no  basis  for  esUblishing  by 
implication  any  limiUtion  upon  the 
hours  of  service. 

InterstaU  Cbmmeree  Commission  v. 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  167 
U.  8.  479,  42  L.  ed.  243,  17  Sup.  Ct 
Rep.  896. 

The  language  for  limiting  the  hours 
of  train  service  has  been  often  used  and 
is  familiar  to  the  legislative  mind,  and 
is  capable  of  definite  and  exact  state- 
ment; and  no  such  language  was  used 
in  the  Adamson  aet. 

People  V.  Phyf e,  136  N.  T.  55^  19 
L.R.A.  141,  32  N.  E.  978. 

The  limiUtion  to  eight  hours  of  serv- 
ice could  not  be  accomplished  hy  speed- 
ing up  the  trains,  and  such  a  st^  would 
be  fraught  with  such  important  disad- 
vantages to  the  public  that  no  purpose 
to  eneoura^  such  a  result  should  be  im- 
puted hy  implication  te  Congress. 

Re  Advances  in  Rates,  20  Inters.  Com. 
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Etep.  243;  Five  Per  Cent  Cose,  31  Inters. 
Com.  Rep.  351. 
The  Hours  of  Service  Law  of  March 

4,  1907,  is  the  judgment  of  Congress  of 
the  extent  of  the  restriction  necessary. 
It  admits  of  no  supplement;  it  is  the 
prescribed  measure  of  what  is  necessary 
and  sufScient  for  the  public  safety  and 
of  the  cost  and  burden  which  the  rail- 
road must  endure  to  secure  it. 

Erie  R.  Co.  v.  New  York,  233  U.  S. 
671,  683,  58  L.  ed.  1149,  1154,  52  L.ILA. 
(N.S.)  266,  34  Sup.  Ct.  Rep.  756,  Ann. 
Cas.  1915D,  138. 

In  order  for  the  court  to  hold  that 
the  act  is  within  the  commerce  power  of 
Congress,  it  will  be  necessary  for  the 
court  to  see  that  the  provisions  have  a 
substantial  relation  to  some  purpose 
which  is  within  tiie  commerce  power  of 
Congress. 

Adair  v.  United  States,  208  U.  S.  161, 
178,  52  L.  ed.  436,  444,  28  Sup.  Ct  Rep. 
277,  13  Ann.  Cas.  764;  Second  Employ- 
ers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
49,  56  L.  ed.  327,  345,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct  Bep.  169,  1  N.  C.  C.  A. 
875. 

In  passing  upon  this  question  it  is 
necessary  for  the  court  to  determine  the 
purpose  of  the  statute  from  the  natural 
and  legal  effect  of  the  language  em- 
ployed in  the  statute. 

Soon  Hing  v.  Crowley,  113  U.  S.  703, 
710,  28  L.  ed.  1146,  1147,  5  Sup.  Ct 
Eep.  730;  Lochner  ▼.  New  York,  198  U. 

5.  45,  64^  49  L.  ed.  937,  944,  25  Sup.  Ct 
Rep.  539,  3  Ann.  Cas.  1133;  Henderson 
▼.  New  York  (Henderson  t.  Wickham) 
92  U.  S.  259,  268,  23  L.  ed.  543,  547; 
Minnesota  v.  Barber,  136  U.  S.  313,  319, 
84  L.  ed.  455,  457,  3  Inters.  Com.  Rep. 
185,  10  Sup.  Ct  Rep.  862. 

Even  though  the  court  could  find  from 
the  statute  that  Gong^ress  was  proceed- 
ing to  effectuate  some  purpose  within 
its  commerce  power,  and  that  the  pro- 
visions of  the  statute  had  a  substantial 
relation  to  that  purpose,  no  provision 
could  be  upheld  which  violated  the  5th 
Amendment  of  the  Constitution. 

Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  362,  47  L.  ed.  492,  503,  23 
Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep. 
561;  Monongahela  Nav.  Co.  v.  United 
SUtes,  148  U.  S.  312,  336,  37  L.  ed. 
463,  471,  13  Sup.  Ct  Rep.  622;  Inter- 
state Commerce  Commission  v.  Brimson, 
154  U.  S.  447,  479,  38  L.  ed.  1047,  1058, 
4  Inters.  Com.  Rep.  45,  14  Sup.  Ct.  Rep. 
1125;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  505,  571,  43  L.  ed.  259, 
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288,  19  Sup.  Ct  Rep.  25;  M'CuUoch  v. 
Maryland,  4  Wheat  316,  4  L.  ed.  579. 

The  court  can  deduce  from  the  act 
itself  no  purpose  except  the  purpose  to 
control  two  features  of  the  contracts  be- 
tween the  railroads  and  their  train  serv- 
ice employees;  the  first  feature  being 
the  standard  by  which  compensation 
shall  be  reckoned,  and  the  second  beinc^ 
the  amount  of  the  compensation  itsel£ 
These  matters  are  not  in  themselves  in- 
terstate commerce  or  instrumentalities 
of  such  commerce,  but  are  incidents 
which  are  per  se  beyond  the  power  of 
Congress. 

Hooper  v.  California,  155  U.  S.  648, 
39  L.  ed.  297,  5  Inters.  Com.  Rep.  610, 
15  Sup.  Ct  Rep.  207. 

Section  3  is  an  extreme  interference 
with  the  liberty  of  contract. 

Allgeyer  v.  Louisiana,  165  U.  S.  578, 
589,  41  L.  ed.  832,  835,  17  Sup.  a.  Rep. 
427;  Adair  v.  United  States,  208  U.  S. 
161,  172,  52  L.  ed.  436,  441,  28  Sup.  Ct 
Rep.  277,  13  Ann.  Cas.  764. 

On  its  face,  §  3  is  for  the  direct  pe- 
cuniary benefit  of  a  peculiar  class  of  a 
community, — to  wit,  the  persons  who  are 
actually  engaged  in  the  operation  of 
railroad  trains.  On  its  face  it  is  open 
to  the  criticism  expressed  in  Colon  v. 
Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep. 
609,  47  N.  E.  302  (involving  a  statute 
providing  for  forfeiture  of  a  vessel  used 
by  one  person  in  interfering  with  oys- 
ters of  another),  that  it  was  not  intend- 
ed for  the  protection  of  the  public,  but 
to  rebate  private  interests;  and  on  its 
face  it  fails  to  come  up  to  the  standard 
expressed  in  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct  Rep.  499, 
that  it  must  appear  that  the  interests 
of  the  public  generally,  as  distinguished 
from  a  particular  claaB,  require  such  in- 
terference. 

The  appropriation  without  compensa- 
tion of  the  property  of  one  for  the  bene- 
fit of  another  has  been  frequently  con- 
demned. Citizens'  Sav.  &  L.  Asso.  v. 
Topeka,  20  Wall  655,  22  L.  ed.  455. 
See  also  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Wisconsin,  238  U.  S.  491,  59  L.  ed. 
1423,  L.R.A.1916A,  1113,  P.U.R.1915D, 
706,  35  Sup.  Ct  Rep.  869,  condemning 
requirement  that  occupant  of  lower  berth 
be  given,  without  compensation,  enjoy- 
ment of  the  space  of  upper  berth  when 
not  actually  being  used  by  another; 
Missouri  P.  R.  Co.  v.  Nebraska,  164  U. 
S.  403,  41  L.  ed.  489,  17  Sup.  Ct  Rep. 
130,  condemning  requirement  that  grant 
of  land  be  made  for  erection  of  private 
elevator.  Such  appropriation  is  eon- 
demned  even  when  used  as  a  means  to 
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accomplish  a  constitutional  purpose.  See 
Great  Northern  R.  Co.  y.  Minnesota,  238 
U.  S.  340,  59  L.  ed.  1337,  P.U.R.1915D, 
701,  35  Sup.  Ct.  Rep.  753,  condemning 
requirement  for  installation  of  scales 
for  convenience  of  shippers  to  avoid  un- 
just discrimination;  Missouri  P.  R.  Co. 
V.  Nebraska,  217  U.  S.  196,  54  L.  ed. 
727,  30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas. 
989,  condemning  requirement,  made  with 
a  view  to  preventing  unjust  discrimina- 
tion, that  switches  be  put  in  at  rail- 
road's expense  for  elevator  owner; 
Sweet  V.  Rechel,  159  U.  S.  380,  398,  40 
L.  ed.  188,  195,  16  Sup.  Ct.  Rep.  43, 
where  it  was  indicated  that  marsh  land, 
even  if  a  menace  to  the  public  health, 
could  not  be  appropriated  and  made  the 
property  of  the  municipality  without 
making  compensation,  although  the  mu- 
nicipality, if  it  had  not  appropriated  the 
land,  might,  in  the  exercise  of  the  police 
power,  have  dealt  with  it  in  the  public 
interest  in  such  manner  as  to  interfere 
with  the  owner's  enjoyment  thereof. 

While  the  averting  of  railroad  strikes 
is  clearly  a  legitimate  object  for  con- 
gressional action,  such  an  object,  no  mat- 
ter how  imminent  or  widespread  the 
threatened  strike  may  be,  cannot  be  ap- 
propriately accomplished  by  destroying 
the  liberty  of  contract  of  the  common 
carrier,  or  taking  its  property  and  giv- 
ing it  to  another  without  provision  for 
compensating  the  carrier. 

£x  parte  MilUgan,  4  Wall.  2,  120,  18 
L.  ed.  281,  295. 

A  settlement  binding  on  one  party, 
and  not  binding  at  all  upon  the  other 
party,  destroys  all  equality  of  right. 

Adair  v.  United  States,  208  U.  S.  161, 
52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764. 

Even  if  the  court  should  hold  that 
Congress  has  a  power,  in  the  promotion 
of  interstate  commerce,  to  increase  wages 
which  are  so  abnormally  low  as  to 
threaten  the  safety  or  efficiency  of  in- 
terstate transportation,  the  court  would 
have  to  declare  §  3  unconstitutional  un« 
less  there  be  some  fair  ground,  reason- 
able in  and  of  itself,  to  say  that  there 
is  material  danger  to  the  safety  or  ef- 
ficiency of  interstate  transportation  if 
the  wages  of  train  operatives  generally 
are  not  substantially  increased. 

Lochner  v.  New  York,  198  U.  S.  45, 
49  L.  ed.  937,  25  Sup.  Ct.  Rep.  639,  3 
Ann.  Cas.  1133;  Re  Advances  in  Rates, 
20  Inters.  Cora.  Rep.  243. 

It  would  seem  that  if  the  power  of 
rate-fixing  could  be  rej;firded  as  includ- 
ing control  over  expenditures,  the  power 

would  be  confined  to  disallowing  any 
61  li.  ed. 


excessive  expenditures.  The  Interstate 
Commerce  Commission  has  proceeded  on 
the  theory  that  extraordinary  or  unnec- 
essary cost  of  operation  or  management 
cannot  be  permitted  to  cause  unreason- 
able or  unjust  rates. 

Milk  Producers'  Protective  Asso.  v. 
Delaware,  L.  &  W.  R.  Co.  7  Inters.  Com. 
Rep.  92;  Society  of  American  Florists 
V.  United  States  Exp«  Co.  12  Inters. 
Com.  Rep.  121. 

It  could  not  be  held  that  the  power 
to  fix  rates  gives  the  power  to  fix  all 
expenses  without  substituting^  the  gov- 
ernment as  the  manager  oi  the  rail- 
roads. The  existence  of  such  power 
would  open  up  a  field  which  this  court, 
in  Southern  P.  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  433,  444, 
55  L.  ed.  283,  287,  31  Sup.  Ct.  Rep.  288, 
indicated  was  not  open. 

It  must  be  remembered  that  railroads 
are  the  private  property  of  their  owners ; 
that  while,  from  the  public  character  of 
the  work  in  which  they  are  engaged,  the 
public  has  the  power  to  prescribe  rules 
for  securing  faithful  and  efficient  serv- 
ice and  equality  between  shippers  and 
communities,  yet  in  no  proper  sense  is 
the  public  a  general  manager. 

Interstate  Commerce  Commission  v. 
Chicago  G.  W.  R.  Co.  209  U.  S.  108,  52 
L.  ed.  705,  28  Sup.  Ct.  Rep.  493. 

Section  3  cannot  be  upheld  on  the 
ground  that  hereafter  the  railroad  com- 
panies may  be  reimbursed  through  in- 
creased rates  or  otherwise  for  the 
deprivation  of  their  property  and  its  ap- 
propriation to  the  private  use  of  the 
employees. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Wis- 
consin, 238  U.  S.  491,  59  L.  ed.  1423, 
L.R.A.1916A,  1113,  P.U.RJ915D,  706,  35 
Sup.  Ct.  Rep.  869. 

The  power  delegated  to  Congress  to 
regulate  interstate  commerce  was  given 
to  enable  Congress  to  promote  such 
commerce,  and,  through  its  regulation, 
to  promote  the  public  welfare;  for  a 
constitutional  regulation  of  interstate 
commerce  must,  and  does,  presume  such 
a  result. 

Hoke  V.  United  States,  227  U.  S.  308, 
57  L.  ed.  523,  43  L.R.A.(N.S.)  906,  33 
Sup.  Ct.  Rep.  281,  Ann.  Cas.  1913E,  905. 

Section  3,  if  susceptible  of  a  construc- 
tion that  would  give  it  any  effect,  is  un- 
constitutional because  outside  the  power 
delegated  to  Congress,  and  because  a 
violation  of  the  5th  Amendment  of  the 
Constitution. 

Coppage  V.  Kansas,  236  U.  S.  1,  59 

L.  ed.  441,  L.R.AJ915A,  960,  35  Sup.  Ct, 

Rep.  240. 
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Apparently  the  railroad  company  and 
one  or  more  of  its  officers  would  commit 
.a  separate  violation  for  each  employee 
on  each  pay  day  (either  monthly  or  semi- 
monthly) if  the  statute  is  valid  and  en- 
forceable and  is  not  complied  with. 

Missouri  E.  &  T.  R.  Co.  v.  United 
States,  231  U.  S.  112,  58  L.  ed.  144,  34 
Sup.  Ct.  Rep.  26. 

A  statute  must  itself  prescribe  or 
designate  the  standard  by  which  the  par- 
ties affected  can  govern  their  conduct, 
to  the  end  that  they  may  avoid  incurring 
the  penalties  prescribed. 

ChicMfo,  M.  &  St.  P.  R.  Co.  v.  Polt, 
232  U.  S.  166,  58  L.  ed.  554,  34  Sup.  Ct. 
Rep.  301;  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  216,  58  L.  ed.'1284, 
34  Sup.  Ct  Rep.  853;  United  States  v. 
Pennsylvania  R.  Co.  242  U.  S.  208,  ante, 
251,  37  Sup.  Ct.  Rep.  95. 

A  statute  must  fall  as  a  whole  if  it 
fails  as  to  a  provision  without  which 
there  is  no  reason  to  suppose  the  rest  of 
the  statute  would  have  been  passed.  The 
mere  fact  that  a  statute's  provisions  are 
logically  separable  will  not  sustain  it  in 
part  if  the  court  believes  that  the  un- 
objectionable part  would  not  have  been 
enacted  by  itself. 

Employers'  Liability  Cases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52 
L.  ed.  297,  28  Sup.  Ct.  Rep.  141;  Mc- 
Farland  v.  American  Sugar  Kef.  Co.  241 
U.  S.  79,  60  L.  ed.  899,  36  Sup.  Ct.  Rep. 
498. 

It  may  be  that  §  1  will  be  regarded  as 
having  an  operation  only  in  those  cases 
where  the  contracts  of  the  parties  do  not 
provide  some  other  standard  of  compen- 
sation. 

United  States  v.  Martin,  94  U.  S.  400, 
24  L.  ed.  128;  People  v.  Phyfe,  136  N. 
Y.  554,  19  L.R.A.  141,  32  N.  E.  978. 

K  §  1  is  mandatory  in  its  operation, 
it  is  an  arbitrary  interference  with  rea- 
sonable methods  of  contracting  and  has 
no  substantial  relation  to  the  promotion 
of  commerce  among  the  states. 

Lochner  v.  New  York,  198  U.  S.  45, 
61,  49  L.  ed.  937,  943,  25  Sup.  Ct.  Rep. 
539,  3  Ann.  Cas.  1133. 

Section  1,  if  mandatory,  is  unconsti- 
tutional because  it  provides  no  standard 
of  conduct. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Polt, 
232  U.  S.  165,  58  L.  ed.  554,  34  Sup.  Ct. 
Rep.  301;  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  216,  58  L.  ed.  1284, 
34  Sup.  Ct.  Rep.  853;  United  States  v. 
Pennsylvania  R.  Co.  242  U.  S.  208,  ante, 
251,  37  Sup.  Ct.  Rep.  95;  United  States 
V.  Northern  P.  R.  Co.  242  U.  S.  190, 
ante,  240,  27  Sup.  Ct.  Rep.  22. 
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The  act  is  void  on  account  of  the 
excessive  penalties. 

Bonnett  v.  Vallier,  136  Wis.  193,  17 
L.R.A.(N.S.)  486, 128  Am.  St.  Rep.  1061, 
116  N.  W.  885;  Wadley  Southern  R. 
Co.  V.  Georgia,  235  U.  S.  651,  655,  59 
L.  ed.  405,  409,  P.U.R.1915A,  106,  35 
Sup.  Ct.  Rep.  214. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court:' 

Was  there  power  in  Congpress,  under 
the  circumstances  existing,  to  deal  with 
the  hours  of  work  and  wages  of  rail- 
road employees  engaged  in  interstate 
commerce,  is  the  principal  question  here 
to  be  considered.  Its  solution,  as  well 
as  that  of  other  questions  which  also 
arise,  will  be  clarified  by  a  brief  state- 
ment of  the  conditions  out  of  which  the 
controversy  arose. 

Two  systems  controlled  in  March, 
1916,  concerning  wages  of  railroad  em- 
ployees; one,  an  eight-hour  standard  of 
work  and  wages  with  additional  pay 
for  overtime,  governing  on  about  15  per 
cent  of  the  railroads;  the  other,  a  stated 
mileage  task  of  100  miles  to  be  per- 
formed during  ten  hours,  with  extra  pay 
for  any  excess,  in  force  on  about  85  per 
cent  of  the  roads.  The  organizations^ 
representing  the  employees  of  the  rail- 
roads in  that  month  made  a  formal  de- 
mand on  the  employers  that,  as  to  all 
engaged  in  the  movement  of  trains,  ex- 
cept passenger  trains,  the  100-mile  task 
be  fixed  for  eight  hours,  provided  that 
it  was  not  so  done  as  to  lower  wages, 
and  provided  that  an  extra  allowance 
for  overtime,  calculated  by  the  minute 
at  one  and  one-half  times  the  rate  of  the 
regular  [841]  hours'  service,  be  estab- 
lished. The  demand  made  this  standard 
obligatory  on  the  railroads,  but  optional 
on  the  employees,  as  it  left  the  right  to 
the  employees  to  retain  their  existing 
system  on  any  particular  road  if  they 
elected  to  do  so.  The  terms  of  the  de- 
mand were  as  follows,  except  the  one 
which  reserved  the  option,  which  is  in 
the  margin,^  and  others  making  article 
1  applicable  to  yard  and  switching  and 
hostling  service. 

''Article  1.  (a)  In  all  road  service 
100  miles  or  less,  eight  hours  or  less  will 
constitute  a  day  except  in  passenger 
service.  Miles  in  excess  of  100  will  be 
paid  for  at  the  same  rate  per  mile. 

''(b)  On  runs  of  100  miles  or  less  over- 

i  "Article  4.  Any  rates  of  pay,  including 
excess  mileage  or  arbitrary  differentials  that 
are  higher,  or  an^  rules  or  conditionB  of 
employment  contained  in  individual  sched- 
ules in  effect  January  1, 1916,  that  are  more 
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time  will  be^  at  the  expiration  of 
eight  hours. 

"(c)  On  runs  of  over  100  miles  over- 
time will  begin  when  the  time  on  duty 
exceeds  the  miles  mn  divided  by  12i 
miles  per  hoor. 

''(d)  AU  overtime  to  be  eompnted  on 
the  minnte  basis  and  paid  for  at  time 
and  one-half  times  the  pro  rata  rate. 

''(e)  No  one  shall  receive  less  for  eight 
honrs  or  100  miles  than  they  now  re- 
ceive for  a  minimum  day  or  100  miles 
for  the  class  of  engine  used  or  for  serv- 
loe  performed. 

''(f)  Time  will  be  computed  contin- 
uously from  time  required  for  duty  until 
release  from  duty  and  responsibility  at 
end  of  day  or  run.'' 

[842]  The  employers  refused  the  de- 
mand, and  the  employees,  through  their 
organisations,  by  concert  of  action,  took 
the  steps  to  call  a  gmieral  strike  of  all 
railroad  employees  throughout  the  whole 
country. 

The  President  of  the  United  SUtes  in- 
vited a  conference  between  the  parties, 
fie  proposed  arbitration.  The  employ- 
ers agreed  to  it  and  the  employees  re- 
jected it.  The  President  then  suggested 
the  eight-hour  standard  of  work  and 
wages.  The  employers  rejected  this  and 
the  employees  accepted  it.  Before  the 
disagreement  was  resolved  the  represen- 
tatives of  the  employees  abnq>tly  called 
a  general  strike  throughout  the  whole 
country,  fixed  for  an  early  day.  Hie 
President,  stating  bis  efforts  to  relieve 
the  situation^  and  pointing  out  that  no 
resources  at  law  were  at  bis  diiqposal 
for  compulsory  arbitration,  to  save  the 
commercial  disaster,  the  property  injury 
and  the  personal  suffering  of  all,  not  to 
say  starvation,  which  wo^d  be  brought 
to  many  among  the  vast  body  of  the 
people  if  the  strike  was  not  prevented, 
asked  Congress,  first,  that  the  eight-hour 
standard  of  work  and  wages  be  fixed  by 
law,  and  second,  that  an  official  body  be 
created  to  observe  during  a  reasonable 
time  the  operation  of  the  legislation,  and 
that  an  explicit  assurance  be  given  that 
if  the  result  of  such  observation  estab- 
liriied  such  an  increased  cost  to  the  em- 
l^oyers  as  justified  an  increased  rate, 
the  power  would  be  given  to  the  Inter- 
state Commerce  Conuoission  to  author- 
ize it    Congress  responded  by  enacting 


the  statute  whose  validity,  as  we  have 
said,  we  are  called  upon  to  consider. 
Act  of  September  3,  5,  1916,  39  Stat,  at 
L.  721,  chap.  436.  The  duty  to  do  so 
arises  from  the  fact  that  the  employers, 
unwilling  to  accept  the  act,  and  chal- 
lenging the  constitutional  power  of  Con- 
gress to  enact  it,  began  this  tvpical  suit 
against  the  officers  of  certain  labor 
unions  and  the  United  States  District 
Attorney  to  enjoin  the  enforcement  of 
the  statute.  The  law  was  made  to  take 
effect  only  on  the  1st  of  January,  1917. 
To  expedite  the  [S43]  final  deciaion  be- 
fore that  date,  the  representatives  of 
the  labor  unions  were  dropped  out, 
agreements  essential  to  hasten  were 
made,  and  it  was  stipulated  that,  pend- 
ing the  final  disposition  of  the  cause, 
the  carriers  would  keep  accounts  of  the 
wages  which  would  have  been  earned  if 
the  statute  was  enforced  so  as  to  enable 
their  payment  if  the  law  was  finally  up- 
held. Stating  its  desire  to  co-operate 
with  the  parties  in  their  purpose  to 
expedite  the  cause,  the  court  below, 
briefly  announcing  that  it  was  of  opinion 
that  Congress  had  no  constitutional  pow- 
er to  enact  the  statute,  enjoined  its  en- 
forcement, and,  as  the  result  of  the  di- 
rect appeal  which  followed,  we  come, 
after  elaborate  oral  and  printed  argu- 
ments, to  dispose  of  the  controversy. 

AU  the  propositions  relied  upon  and 
arguments  advanced  ultimately  come  to 
two  questions:  first,  the  entire  want  of 
constitutional  power  to  deal  with  the 
subjects  embraced  bv  the  statute,  and 
second,  such  abuse  of  the  power,  if  pos- 
sessed, as  rendered  its  exercise  uncon- 
stitutionaL  We  will  consider  these  sub- 
jects under  distinct  propositions  sepa- 
rately. 

I.  The  entire  want  of  constitutional 
power  to  deal  with  the  subjects  embraced 
by  the  statute. 

To  dispose  of  the  contentions  under 
this  heading  calls  at  once  for  a  consider- 
ation of  the  statute,  and  we  reproduce 
its  title  and  text  so  far  as  is  material. 

An  Act  to  Establish  an  Eight-hour  Day 
for  Employees  of  Carriers  Engaged  in 
Interstate  and  Foreign  Commerce,  and 
for  Other  Purposes. 

Be  it  enacted  by  the  Senate  and  fiousa 
of  Representatives  of  the  United  States 


favorable  to  the  employees,  shall  not  be 
modified  or  affected  by  any  settlement 
reached  in  connection  with  these  proposals. 
The  general  committee  representinff  the  em- 
ployees on  each  railroad  will  determine 
which  is  preferable  and  advise  the  officers 
of  their  company.  Nothing  in  the  settlo* 
61  li.  ed. 


ment  that  may  be  reached  on  the  above  sub- 
mitted articles  is  to  be  construed  to  deprive 
the  employees  on  any  railroad  from  refin- 
ing their  present  rules  and  accepting  any 
rates  that  may  be  agreed  upon  or  retaining 
their  present  rates  and  accepting  any  rules 
that  may  be  agreed  upon." 

Ill 
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of  America  in  Congress  assembled.  That 
beginning  January  first,  nineteen  hun- 
dred and  seventeen,  eight  hours  shall,  in 
contracts  for  labor  and  service,  be 
deemed  a  day's  work  and  the  measure  or 
standard  of  a  day's  work  for  the  pur- 
pose of  reckoning  the  compensation  for 
services  of  all  employees  who  are  now 
or  may  hereafter  be  employed  by  any 
common  carrier  by  railroad,  except 
[844]  railroads  independently  owned 
and  operated  not  exceeding  one  hundred 
mifes  in  length,  electric  street  railroads, 
and  eiactric  interurban  railroads,  which 
is  subject  to  the  provisions  of  the  Act  of 
February  fourth,  eighteen  hundred  and 
eighty-seven,  entitled  ^An  Act  to  Regu- 
late Commerce,^  as  amended,  and  who 
are  now  or  may  hereafter  be  actually  en- 
gaged in  any  capacity  in  the  operation 
of  trains  used  for  the  transportation  of 
persons  or  property  on  railix>ads,  except 
railroads  independently  owned  and  oper- 
ated not  exceeding  one  hundred  miles  in 
length,  electric  street  railroads,  and  elec- 
tric interurban  railroads,    •    •    . 

Sec.  2.  That  the  President  shall  ap- 
point a  commission  of  three,  which  shall 
observe  the  operation  and  ejects  of  the 
institution  of  the  eight-hour  standard 
workday  as  above  defined  and  the  facts 
and  conditions  affecting  the  relations  be- 
tween such  common  carriers  and  em- 
ployees during  a  period  of  not  less  than 
six  months  nor  more  than  nine  months, 
in  the  discretion  of  the  commission,  and 
within  thirty  days  thereafter  such  com- 
mission shall  report  its  findings  to  the 
President  and  Congress:    •    •    . 

Sec..  3.  That  pending  the  report  of  the 
commission  herein  provided  for  and  for 
a  period  of  thirty  days  thereafter  the 
compensation  of  ndlway  employees  sub- 
ject to  this  act  for  a  standai^d  eight-hour 
workday  shall  not  be  reduced  below  the 
present  standard  day's  wage,  and  for  all 
necessary  time  in  excess  of  eight  hours 
such  employees  shall  be  paid  at  a  rate 
not  less  than  the  pro  rata  rate  for  such 
standard  eight-hour  workday. 

Sec.  4.  That  any  person  violating  any 
provision  of  this  act  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  shall 
be  fined  not  less  than  $100  and  not 
more  than  $1,000,  or  imprisoned  not  to 
exceed  one  year,  or  both. 

There  must  be  knowledge  of  the  power 
exerted  before  determining  whether,  as 
exercised,  it  was  constitutional,  and  we 
must  hence  settle  a  dispute  on  that  ques- 
tion before  going  further.  Only  an 
eight-hour  standard  for  work  [845]  and 
wages  was  provided,  is  the  contention 
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on  the  one  side,  and,  in  substance,  only 
a  scale  of  wages  was  provided,  is  the 
argument  on  the  other.  We  are  of  the 
opinion  that  both  are  right  and  in  a 
sense  both  wrong  in  so  far  as  it  is  as- 
sumed that  the  one  excludes  the  other. 
The  provision  of  §  1  that  ''eight  hours 
shall  ...  be  deemed  a  daVs  work 
and  the  measure  or  standard  of  a  day's 
work"  leaves  no  doubt  about  the  first 
proposition.  As  to  the  second,  this  is 
equally  true  because  of  the  provision  of 
§  3,  forbidding  any  lowering  of  wages 
as  a  result  of  applying  the  eight-hour 
standard  established  by  §  1  during  the 
limited  period  prescribed  in  §  2.  Both 
provisions  are  equally  mandatory.  If  it 
be  said  that  the  second,  the  depriving  of 
all  power  to  change  the  wages  during 
the  fixed  period,  is  but  ancillary  to  the 
first  command,  the  standard  of  eight 
hours,  that  would  not  make  the  prohibi- 
tion as  to  any  change  of  wages  any  the 
less  a  fixing  of  wages.  It  certainly 
would  not  change  the  question  of  power 
unless  it  could  be  assumed  that  the  legis- 
lative power  to  fix  one  thing,  the  stand- 
ard of  hours,  could  be  enforced  by  exert- 
ing the  power  to  do  another,  fix  the 
wages,  although  there  was  no  legisla- 
tive authority  to  exert  the  latter  power. 
The  doing  of  one  thing  which  is  au- 
thorized cannot  be  made  the  source  of 
an  authority  to  do  another  thing  which 
there  is  no  power  to  do.  K  to  deprive 
employer  and  employee  of  the  right  to 
contract  for  wages  and  to  provide  that 
a  particular  rate  of  wages  shall  be  paid 
for  a  specified  time  is  not  a  fixing  of 
wages,  it  ia  difficult  to  see  what  would 
be. 

However,  there  is  this  very  broad  dif- 
ference between  the  two  powers  exerted. 
The  first,  the  eight-hour  standard,  is  per- 
manently fixed.  The  second,  the  fixing 
of  the  wa^e  standard  resulting  from 
the  prohibition  against  paying  lower 
wages,  is  expressly  limited  to  the  time 
specified  in  §  2.  It  is,  therefore,  not 
permanent  but  temporary,  leaving  the 
employers  and  employees  free  as  to 
[846]  the  subject  of  wages  to  govern 
their  relations  by  their  own  agreements 
after  the  specified  time.  Concretely 
stated,  therefore,  the  question  is  this: 
Did  Congress  have  power,  under  the  cir- 
cumstances stated,  that  is,  in  dealing 
with  the  dispute  between  the  employers 
and  employees  as  to  wages,  to  provide 
a  permanent  eight>hour  standard  and  to 
create  by  legislative  action  a  standard 
of  wages  to  be  operative  upon  the  em- 
ployers and  employees  for  such  reason- 
able  time   aa   it   deemed  necessary   to 
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afford  an  opportunity  for  the  meeting 
of  the  minds  of  employers  and  em- 
ployees on  the  subject  of  wages  f  Or,  in 
other  wordSy  did  it  have  the  power,  in 
order  to  prevent  the  interruption  of  in- 
terstate commercei  to  exert  its  will  to 
supply  the  absence  of  a  wage  scale  re- 
sulting from  the  disagreement  as  to 
wages  between  the  employers  and  em- 
ployees, and  to  make  its  will  on  that 
subject  controlling  for  the  limited  period 
provided  forf 

Coming  to  the  general  considerations 
by  which  both  subjects  must  be  con- 
trolled, to  simplify  the  analysis  for  the 
purpose  of  considering  the  question  of 
inherent  power,  we  put  the  question  as 
to  the  eight-hour  standard  entirely  out 
of  view,  on  the  ground  that  the  author- 
ity to  permanently  establish  it  is  so  dear- 
ly sustained  as  to  render  the  subject  not 
disputable.* 

That  common  carriers  by  rail  in  inter- 
state commerce  are  withm  the  legisla- 
tive power  of  Congress  to  r^^ate  com- 
merce is  not  subject  to  dispute.'  It  is 
equally  certain  that  where  a  particular 
subject  is  within  such  authority,  the  ex- 
tent of  regulation  depends  on  the  nature 
and  character  of  the  subject  and  what 
is  appropriate  to  its  regulation.^  The 
powers  possessed  by  government  to  deal 
with  [o47]  a  subject  are  neither  in- 
ordinately enlarged  or  greatly  dwarfed 
because  the  power  to  regulate  interstate 
commerce  applies.  This  is  illustrated 
by  the  difference  between  the  much 
greater  power  of  regulation  which  mav 
be  exerted  as  to  liquor  and  that  which 
may  be  exercised  as  to  flour,  dry  goods, 
and  other  commodities.  It  is  shown  by 
the  settled  doctrine  sustaining  the  right 
by  r^^ation  absolutely  to  prohibit  lot- 
tery tickets,  and  by  the  obvious  con- 
sideration that  such  right  to  prohibit 
could  not  be  applied  to  pig  iron,  steel 
rails,  or  most  of  the  vast  body  of  com- 
modities. 

What  was  the  extent  of  the  power, 
therefore,  of  Congress  to  regulate,  con- 
sidering the  scope  of  regulation  which 
government  had  the  right  to  exert  with 
reference  to  interstate  commerce  car- 
riers, when  it  came  to  exercise  its  legis- 
lative authority  to  regulate  commerce, 


is  the  matter  to  be  decided.  That  the 
business  of  common  carriers  by  rail  is 
in  a  sense  a  public  business  because  of 
the  interest  of  society  in  the  continued 
operation  and  rightful  conduct  of  such 
business,  and  that  the  public  interest 
begets  a  public  right  of  regulation  to 
the  full  extent  necessary  to  secure  and 
protect  it,  is  settled  by  so  many  deci- 
sions, state  and  Federal,  and  is  illus- 
trated by  such  a  continuous  exertion  of 
state  and  Federal  legislative  power,  as 
to  leave  no  room  for  question  on  the 
subject.  It  is  also  equally  true  that  as 
the  right  to  fix  by  agreement  between 
the  carrier  and  its  employees  a  standard 
of  wages  to  control  their  relations  is 
primarily  private,  the  establishment  and 
giving  effect  to  such  agreed-on  standard 
is  not  subject  to  be  controlled  or  pre- 
vented by  public  authority.  But,  taking 
all  these  propositions  as  undoubted,  if 
the  situation  which  we  have  described 
and  with  which  the  act  of  Congress  dealt 
be  taken  into  view, — that  1%  the  dispute 
between  the  employers  and  employees  aa 
to  a  standard  of  wages,  their  failure  to 
agree,  the  resulting  absence  of  such 
standard,  the  entire  interruption  of  in- 
terstate commerce  which  was  threatened, 
[848]  and  the  infinite  injury  to  the  pub- 
lie  interest  which  was  imminent, — ^it 
would  seem  inevitably  to  result  that  the 
power  to  regulate  necessarily  obtained 
and  was  subject  to  be  applied  to  the  ex- 
tent necessary  to  provide  a  remedy  for 
the  situation,  which  included  the  power 
to  deal  with  the  dispute,  to  provide  by 
appropriate  action  for  a  standard  of 
wages  to  fill  the  want  of  one  caused  by 
the  failure  to  exert  the  private  right  on 
the  subject,  and  to  give  effect  by  ap- 
propriate legislation  to  the  regulations 
thus  adopted.  This  mtist  be  unless  it 
can  be  said  that  the  right  to  so  regulate 
as  to  save  and  protect  the  public  inter- 
est did  not  apply  to  a  ease  where  the 
destruction  of  the  publio  right  was  im- 
minent as  the  result  of  a  dispute  be- 
tween the  parties  and  their  consequent 
failure  to  establish  by  private  agreement 
the  standard  of  wages  which  was  essen- 
tial; in  other  words,  that  the  existence 
of  the  public  right  and  the  public  power 
to  preserve  it  was  wholly  under  the  con- 


8  Baltimore  &  O.  R.  Co.  v.  Interstate  Com- 
merce Commission,  221  U.  8.  612,  65  L.  ed. 
878,  31  Sup.  Ct.  Rep.  621;  Missouri,  EL  k 
T.  R.  Co.  ▼.  United  SUtes,  231  U.  S.  112, 
58  L.  ed.  144,  34  Sup.  Ct.  Rep.  26. 

S  United  States  ex  rel.  Atty.  Gen.  v.  Dels- 
ware  &  H.  Co.  213  U.  S.  366,  53  L.  ed.  836, 
29  Sup.  Ct.  Rep.  527. 

4McCulloch  V.  Maryland.  4  Wheat  816, 
61  li.  ed. 


421-423,  4  L.  ed.  579,  605;  Interstate  Com- 
merce Commission  t.  Brinson,  154  U.  S. 
447,  472,  38  L.  ed.  1047,  1055,  4  Inters.  Com. 
Rep.  545,  14  Sup.  Ct.  Rep.  1125;  Lottery 
Case  (Champion  t.  Ames)  188  U  S.  321, 
47  L.  ed.  492,  23  Sup.  Ct  Rep.  321,  13  Am. 
Crim.  Rep.  561;  Clark  Distilling  Co.  t. 
Western  Maryland  R.  Co.  242  U.  &  311, 
ante,  326,  37  Sup.  Ct.  Rep.  180. 
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trol  of  the  private  right  to  establish  a 
standard  by  agreement.  Nor  is  it  an 
answer  to  this  view  to  suggest  that  the 
situation  was  one  of  emergency,  and  that 
emergency  cannot  be  made  the  source 
of  power.  Ex  parte  Milligan,  4  Wall. 
IL  18  L.  ed.  281.  The  proposition  begs 
the  question,  since  although  an  emer- 
genev  may  not  call  into  life  a  power 
which  has  never  livedi  nevertheless  emer- 
gency may  afford  a  reason  for  the  exer- 
tion of  a  living  power  already  enjoyed. 
If  acts  which,  if  done,  would  interrupt, 
if  not  destroy,  interstate  commerce,  may 
be  by  anticipation  legislatively  prevent- 
ed, by  the  same  token  the  power  to  regu- 
late may  be  exercised  to  guard  against 
the  cessation  of  interstate  commerce, 
threatened  by  a  failure  of  employers  and 
employees  to  agree  as  to  the  standard 
of  wages,  such  standard  bein^  an  essen- 
tial prerequisite  to  the  uninterrupted 
flow  of  interstate  commerce. 

But,  passing  this,  let  us  come  to  briefly 
recapitulate  some  of  the  more  important 
of  the  regulations  which  have  been  en- 
acted in  the  past  in  order  to  show  how 
necessarily  the  [349]  exertion  of  the 
power  to  enact  them  manifests  the  exist- 
ence of  the  legislative  authority  to  or- 
dain the  regulation  now  before  us,  and 
how  completely  the  whole  system  of 
r^^ations  adopted  in  the  past  would 
be  frustrated  or  rendered  unavailing  if 
the  power  to  regulate  under  the  condi- 
tions stated,  which  was  exerted  by  the 
act  before  us,  was  not  possessed.  That 
r^^ation  gives  the  authority  to  fix  for 
interstate  carriage  a  reasonable  rate, 
subject  to  the  limitation  that  rights  of 
private  property  may  not  be  destroyed 
by  establishing  them  on  a  confiscatory 
basis,  is  settled  by  long  practice  and  de- 


cisions.* That  the  power  to  regulate  also 
extends  to  many  phases  of  the  business 
of  carriage,  and  embraces  the  right  to 
control  the  contract  power  of  the  car- 
rier in  so  far  as  the  public  interest  re- 
quires such  limitation,  has  also  been 
manifested  by  repeated  acts  of  legisla- 
tion as  to  bills  of  lading,  tariffs,  and 
many  other  things  too  numerous  to  men- 
tion.' Equally  certain  is  it  that  the 
power  has  be^  exercised  so  as  to  deal 
not  only  with  the  carrier,  but  with  its 
servants,  and  to  regulate  the  relation  of 
such  servants  not  only  with  their  em- 
ployers, but  between  themselves.^  Illus- 
trations of  the  latter  are  afforded  by 
the  Hours  of  Service  Act,  the  Safe^ 
Appliance  Act,  and  the  Employers'  lia- 
bility Act.  Clear  [850]  also  is  it  that 
an  obligation  rests  upon  a  carrier  to 
carry  on  its  business,  and  that  condi- 
tions of  cost  or  other  obstacles  afford 
no  excuse  and  exempt  from  no  responsi- 
bility which  arises  rrom  a  failure  to  do 
so,  and  also  that  government  possesses 
the  full  regulatory  power  to  oompel  per^ 
formance  of  such  duty.* 

In  the  presence  of  this  vast  body  of 
acknowledged  powers  there  would  seem 
to  be  no  ground  for  disputing  the  power 
which  was  exercised  in  the  act  which  is 
before  us  so  as  to  prescribe  by  law  for 
the  absence  of  a  standard  of  wages, 
caused  by  the  failure  to  exercise  the  pri- 
vate right  as  a  result  of  the  dispute  be- 
tween the  parties,— that  is,  to  exert  the 
legislative  will  for  the  purpose  of  set- 
tling the  dispute,  and  bind  both  parties 
to  the  duty  of  acceptance  and  compli- 
ance, to  the  end  that  no  individual  dis- 
pute or  difference  might  bring  ruin  to 
the  vast  interests  concerned  in  the  move- 
ment of  interstate  commerce,  for  the  ex- 


•  Chicago,  B.  &  Q.  R.  Co.  V.  Iowa  (Chi- 
esgo,  B.  &  Q.  R.  Co.  v.  Cutis)  94  U.  S. 
166,  161,  24  L.  ed.  94,  96;  Stone  v.  Farmers' 
Loan  k  T.  Co.  116  U.  S.  307,  29  L.  ed.  636, 
6  Sup.  Ct.  Rep.  334,  388,  1191;  Interstate 
Commerce  Commission  v.  Chicago,  R.  I.  & 
P.  R.  Co.  218  U.  S.  88,  64  L.  ed.  946,  SO 
Sup.  Ct  Rep.  661;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  362,  67 
L,  ed.  1611,  48  L.RA.(K.S.)  1161,  83  Sup. 
Ct  Rep.  729,  Ann.  Cas.  1916A,  18. 

•  New  York,  K.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 

60  L.  ed.  616,  26  Sup.  Ct.  Rep.  272;  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  66  L.  ed.  167,  31  L.R.A(N.S.) 
7,  81  Sup.  Ct  Rsp.  164;  Texas  &  P.  R.  Co. 
▼.  AbUene  Cotton  OU  Co.  204  U.  S.  426, 

61  L.  ed.  653,  27  Sup.  Ct  Rep.  350«  0  Ann. 
Cas.  1075;  Adams  Exp.  Co.  t.  Croninger, 
226  U.  S.  491,  67  L.  ed.  314,  44  L.R.A.(N.iS.) 
267,  33  Sup.  Ct  R^.  148;  Boston  &  M.  R. 
Co.  V.  Hooker,  233  U.  S.  97,  68  L.  ed.  868, 
774 


L.IUL1916B,  460,  34  Sup.  Ct  Rep.  626, 
Ann.  Cas.  1916D,  693. 

7  Johnson  v.  Southern  P.  Co.  196  U.  8.  1, 
49  L.  ed.  363,  25  Sup.  Ct  Rep.  168,  17  Am. 
Keg.  Rep.  412;  Employers'  Liability  Cases 
(Howard  v.  IlUnois  C.  R.  Co.)  207  U.  S. 
463,  52  L.  ed.  207,  28  Sup.  Ct  Rep.  141; 
Baltimore  &  O.  R.  Co.  v.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  55  L.  ed. 
878,  31  Sup.  Ct  Rep.  621;  Southern  R.  Co. 
V.  United  States,  222  U.  S.  20,  66  L.  ed.  72, 
32  Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  822; 
Second  Employers'  Liability  Cases  (Mondou 
▼.  New  York,  N.  H.  &  H.  R,  Co.)  223  U. 
S.  1,  66  L.  ed.  327,  38  L.RA.(N.S.)  44,  82 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876. 

i  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1,  26, 
51  L.  ed.  933,  945,  27  Sup.  Ct  Rep.  686,  11 
Ann.  Cas.  308;  Mi8i»onri  P.  R.  Co.  v.  Kan- 
Baa,  216  U.  S.  262.  278,  54  L.  ed.  472,  479, 
30  Sup.  Ct  Rep.  330. 
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press  purpose  of  protecting  and  preserv- 
ing which  the  plenary  legislative  au- 
thority granted  to  Congress  was  reposed. 
This  result  is  further  demonstrated,  as 
we  have  suggested,  by  considering  how 
eompletely  the  purpose  intended  to  be 
accomplished  by  the  r^^ations  which 
have  been  adopted  in  the  past  would  be 
rendered  unavailing  or  their  enactment 
inexplicable  if  the  power  was  not  pos- 
sessed to  meet  a  situation  like  the  one 
with  which  the  statute  dealt.  What 
would  be  the  value  of  the  right  to  a 
reasonable  rate  if  all  movement  in  in- 
terstate commerce  could  be  stopped  as  a 
result  of  a  mere  dispute  between  the  par- 
ties or  their  failure  to  exert  a  primary 
private  right  concerning  a  matter  of  in- 
terstate commerce  f  Again,  what  pur- 
pose would  be  subserved  by  all  the  r^:u- 
lations  Mtablished  to  secure  the  enjoy- 
ment by  the  public  of  an  efficient  and 
reasonable  service  if  there  was  no  power 
in  government  to  prevent  [851]  all  serv- 
ice from  being  destroyed?  Further  yet, 
what  benefits  would  flow  to  society  by 
recognizing  the  right,  because  of  the  pul>- 
lio  intere^  to  regulate  the  relation  of 
employer  and  employee  and  of  the  em- 
ployees among  themselves,  and  to  give 
to  the  latter  peculiar  and  special  rights 
safeguarding  their  persons,  protecting 
them  in  case  of  accident,  and  giving  ef- 
fieient  remedies  for  that  purpose,  if  there 
was  no  power  to  remedy  a  situation 
created  by  a  dispute  between  employers 
and  employees  as  to  rate  of  wages,  which, 
if  not  remedied,  would  leave  the  public 
helpless,  the  whole  people  ruined,  and 
all  the  homes  of  the  land  submitted  to  a 
danger  of  the  most  serious  character  f 
And  finally,  to  what  derision  would  it 
not  reduce  the  proposition  that  govern- 
ment had  power  to  enforce  the  duty  of 
operation  if  that  power  did  not  extend 
to  doing  that  which  was  essentiid  to  pre- 
vent operation  from  being  completely 
stopped  by  filling  the  interregnum 
ereated  by  an  absence  of  a  conventional 
standard  of  wages,  because  of  a  dispute 
on  that  subject  between  the  employers 
and  employees,  by  a  legislative  standard 
binding  on  employers  and  employees  for 
such  a  time  as  might  be  deemed  by  the 
legislature  reasonably  adequate  to  enable 
normal  conditions  to  come  about  as  the 
result  of  agreements  as  to  wages  between 
thepartiesf 

We  are  of  opinion  that  the  reasons 
stated  conclusively  establish  that,  from 
the  point  of  view  of  inherent  power,  the 
act  which  is  before  us  was  clearly  with- 
in the  l^slative  power  of  Congress  to| 

adopt,  and  that,  in  substance  and  diect, 
61  Xi.  ad. 


it  amounted  to  an  exertion  of  its  author- 
ity under  the  circumstances  disclosed  to 
compulsorily  arbitrate  the  dispute  be- 
tween the  parties  by  establishing  as  to 
the  subject-matter  of  that  dispute  a  leg- 
islative standard  of  wages  operative  and 
binding  as  a  matter  of  law  upon  the  par- 
ties,— a  power  none  the  less  efficaciously 
exerted  because  exercised  by  direct  legis- 
lative act  instead  of  by  the  enactment  of 
other  and  appropriate  means  providing 
for  [852]  the  bringing  about  of  such 
result.  If  it  be  conceded  that  the  power 
to  enact  the  statute  was  in  effect  the 
exercise  of  the  right  to  fix  wages  where, 
by  reason  of  the  dispute,  there  had  been 
a  failure  to  fix  by  agreement,  it  would 
simply  serve  to  show  the  nature  and 
character  of  the  r^pcdation  essential  to 
protect  the  public  right  and  safeguard 
the  movement  of  interstate  commerce, 
not  involving  any  denial  of  the  authority 
to  adopt  it. 

And  this  leaves  only  to  be  generally 
considered  whether  the  right  to  exercise 
such  a  power  under  the  conditions  which 
existed  was  limited  or  restrained  by  the 
private  rights  of  the  carriers  or  their 
employees. 

(a)  As  to  the  carrier. — As  engaging 
in  the  business  of  interstate  commerce 
carriage  subjects  the  carrier  to  the  law- 
ful power  of  Congress  to  regulate  irre- 
spective of  the  source  whence  the  ear- 
ner draws  its  existence,  and  as  also,  by 
engaging  in  a  business  charged  with  a 
public  interest,  all  the  vast  property  and 
every  right  of  the  carrier  become  sub- 
ject to  the  authority  to  regulate  pos- 
sessed by  Congress  to  the  extent  that 
regulation  may  be  exerted,  considering 
the  subject  rqg^ated  and  what  is  ap- 
propriate and  relevant  thereto,  it  fol- 
lows that  the  very  absence  of  the  scale 
of  wages  by  agreement,  and  the  impedi- 
ment and  destruction  of  interstate  com- 
merce which  was  threatened,  called  for 
the  appropriate  and  relevant  remedy, — 
the  creation  of  a  standard  by  operation 
of  law,  binding  upon  the  carrier. 

(b)  As  to  the  employee. — Here  again 
it  is  obvious  that  what  we  have  previ- 
ously said  is  applicable  and  decisive, 
since  whatever  would  be  the  right  of  an 
employee  engaged  in  a  private  business 
to  demand  such  wages  as  he  desires,  to 
leave  the  employment  if  he  desires,  to 
them,  and,  by  concert  of  action,  to  agree 
with  others  to  leave  upon  the  same  con- 
dition, such  rights  are  necessarily  sub- 
ject to  limitation  when  employment  is 
accepted  in  a  business  charged  with  a 
public  interest  and  as  to  whicji  thai 
power  to  r^^ate  commerce  possessed 
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by  Congress  applied,  and  the  [358] 
suiting  right  to  fix^  in  case  of  disagree- 
ment and  dispute,  a  standard  of  wages, 
as  we  have  seen,  necessarily  obtained. 

In  other  words,  considering  compre- 
hensively the  situation  of  the  employer 
and  the  employee  in  the  light  of  the 
obligations  arising  from  the  public  in- 
terest and  of  the  work  in  which  they  are 
engaged,  and  the  degree  of  regulation 
which  may  be  lawfully  exerted  by  Con- 
gress as  to  that  business,  it  must  follow 
that  the  exercise  of  the  lawful  govern- 
mental right  is  controlling.  This  re- 
sults from  the  considerations  which  we 
have  previously  pointed  out  and  which 
we  repeat,  since,  conceding  that,  from 
the  point  of  view  of  the  private 
nght  and  private  interest,  as  contradis- 
tinguished from  the  public  interest,  the 
power  exists  between  the  parties,  the 
employers  and  employees,  to  agree  as  to 
a  standard  of  wages  free  from  legisla- 
tive interference,  that  right  in  no  way 
affects  the  lawmaking  power  to  protect 
the  publio  right  and  create  a  standard  of 
wages  resulting  from  a  dilute  as  to 
wages  and  a  failure  therefore  to  estab- 
lish by  consent  a  standard.  The  capac- 
ity to  exercise  the  private  right  free 
from  legislative  inteif erence  affords  no 
ground  for  saying  that  legislative  pow- 
er does  not  exist  to  protect  the  public 
interest  from  the  injury  resulting  from 
a  failure  to  exercise  the  private  right. 
In  saying  this,  of  eourse,  it  is  always  to 
be  borne  in  mind  that,  as  to  both  car- 
rier and  employee,  the  beneficent  and 
•ver-present  safeguards  of  the  Constitu- 
tion are  applicable,  and  therefore  both 
are  protected  against  confiscation  and 
against  every  act  of  arbitrary  power 
^  which,  if  given  effect  to,  would  amount 
to  a  denial  of  due  process,  or  would  be 
repugnant  to  any  other  constitutional 
right.  And  this  emphasizes  that  there 
is  no  question  here  of  purely  private 
right,  since  the  law  is  concerned  only 
with  those  who  are  engaged  in  a  busi- 
ness charged  with  a  public  interest, 
where  the  subject  dealt  with  as  to  all  the 
parties  is  one  involved  in  that  business, 
and  which  we  have  seen  comes  under  the 
control  of  the  right  to  regulate  to  the 
extent  that  the  power  [354]  to  do  so  is 
appropriate  or  relevant  to  the  business 
regulated. 

Having  thus  adversely  disposed  of  the 
contentions  as  to  the  inherent  want  of 
power,  we  come  to  consider  all  the  other 
propositions  which  group  themselves  un- 
der a  common  heading;  that  is: 

n.  Such  an  abuse  of  the  power,  if  pos- 
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sessed,  as  rendered  its  exercise  uncon- 
stitutional. 

We  shall  consider  the  various  conten- 
tions which  come  under  this  heading  un- 
der separate  subdivision. 

(a)  Equal  protection  of  the  laws  and 
penalties. 

The  want  of  equality  is  based  upon 
two  considerations.  The  one  is  the  ex- 
emption of  certain  short  line  and  electric 
railroads.  We  dismiss  it  because  it  has 
been  adversely  disposed  of  by  many  pre- 
vious decisions.*  The  second  rests  upon 
the  charge  that  unlawful  inequality  re- 
sults because  the  statute  deals  not  with 
all,  but  only  with  the  wages  of  em- 
ployees engaged  in  the  movement  of 
trains.  But  such  employees  were  those 
concerning  whom  the  dispute  as  to 
wages  existed,  growing  out  of  which  the 
threat  of  interruption  of  interstate 
commerce  arose, — ^a  consideration  which 
establishes  an  adequate  basis  for  the 
statutory  classification. 

As  to  the  penalties,  it  suffices  to  say 
that  in  this  case  a  recovery  of  penalties 
is  not  asked,  and  consequently  the  sub- 
ject may  well  be  postponed  until  it  ac- 
tually arises  for  decision.^® 

[355]  (b)  Want  of  due  process  re- 
sulting fh)m  the  improvidence  with 
which  the  statute  was  enacted  and  the 
impossibility  in  practice  of  giving  effect 
to  its  provisions;  in  other  words,  as 
stated  in  the  argument,  its  ^unwork- 
abiUty.'' 

The  contention  virtually  is  that,  con- 
ceding the  legislative  power  under  the 
circumstances  stated  to  fix  a  standard 
of  waeres,  such  authority  necessarily  eon- 
templates   consideration    before   action, 

•  Dow  V.  Beidelman,  126  U.  S.  680,  81  I*, 
ed.  841,  2  Inters.  Com.  Rep.  66,  8  Sup.  Ct. 
Rep.  1028;  Chicago,  R.  I.  A  P.  R.  Co.  v. 
Arkansas,  219  U.  S.  463,  66  L.  ed.  200,  31 
Sup.  Ct.  Rep.  276;  Omaha  &  C.  B.  Street 
R.  Co.  V.  Interstate  Commerce  Commission, 
230  U.  S.  324,  67  L.  ed.  1601,  46  L.R.A. 
(N.S.)  386,  33  Sup.  Ct.  Rep.  890;  Chesa- 
peake &  0.  R.  Co.  V.  Conley,  230  U.  8.  613, 
622-624,  67  L.  ed.  1697,  1603,  1604,  33  Sup. 
Ct.  Rep.  986;  St.  Louis,  I.  M.  &  S.  R.  Co. 
▼.  Arkansas,  240  U.  S.  618,  60  L.  ed.  776, 
36  Sup.  Ct.  Rep.  443. 

10  United  States  ex  rel.  Atty.  Gen.  v.  Dela- 
ware k  H.  Co.  213  U.  S.  366,  417,  63  L.  ed. 
836,  862,  29  Sup.  Ct.  Rep.  627;  Grenada 
Lumber  Co.  v.  Mississippi,  217  U.  S.  433, 
443,  64  L.  ed.  826,  831,  30  Sup.  Ct.  Rep. 
535;  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  120,  54  L.  ed.  688,  692,  30  Sup. 
Ct.  Rep.  496;  Western  U.  Teleg.  Co.  v.  Rich, 
mond,  224  U.  S.  160,  172,  66  L.  ed.  710, 
717,  32  Sup.  Ct.  Rep.  449;  Chesapeake  k  O. 
R.  Co.  V.  Conley,  230  U.  S.  613,  622,  67  L. 
ed.  1697,  1603,  33  Sup.  Ct.  Rep.  986. 
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and  not  a  total  and  obvious  disregard  of 
every  right  of  the  employer  and  his 
property, — a  want  of  consideration  and 
a  disregard  whieh^  it  is  urged,  appear  on 
the  face  of  the  statute,  and  which  cause 
it  therefore  to  amount  to  a  decision 
without  a  hearing,  and  to  a  mere  ar- 
bitrary bestowal  of  millions  by  way  of 
wages  upon  employees,  to  the  injury  not 
only  of  the  employer,  but  of  the  public, 
upon  whom  the  burden  must  necessarily 
fall.  Upon  the  assumption  that  uncon- 
stitutionality would  result  if  there  be 
ground  for  the  propositions,^^  let  us  test 
them.  In  the  first  place,  as  we  have  seen, 
there  is  no  room  for  question  that  it  was 
the  dispute  between  the  parties,  their 
failure  to  agree  as  to  wages,  and  the 
threatened  disruption  of  interstate  com- 
merce, caused  by  that  dispute,  which 
was  the  subject  which  called  for  the 
exertion  of  the  power  to  regulate  com- 
merce, and  which  was  dealt  with  by  the 
exertion  of  that  power  which  followed. 
In  the  second  place,  all  the  contentions 
as  to  want  of  consideration  su8tainin<r 
the  action  taken  are  disposed  of  bv  the 
history  we  have  given  of  the  events  out 
of  which  the  controversy  grew,  the  pub- 
lic nature  of  the  dispute,  the  interposi- 
tion of  the  President,  the  call  by  him 
upon  Congress  for  action,  in  conjunction 
with  the  action  taken, — all  demonstrat- 
ing not  unwitting  action  or  a  failure  to 
consider,  whatever  may  be  the  room,  if 
any,  for  a  divergence  of  opinion  as  to 
the  want  of  wisdom  shown  by  the  action 
taken. 

But  to  bring  the  subject  to  a  closer 
analysis,  let  us  briefly  [856]  recall  the 
situation,  the  conditions  dealt  with,  and 
the  terms  of  the  statute.  What  was  the 
demand  made  by  the  employees  f  A  per^ 
manent  agreement  as  to  wages  by  which 
the  period  should  be  shortened  in  which 
the  fixed  mileage  task  previously  exist- 
ing should  be  performed,  and  an  allow- 
ance to  be  made  of  extra  pay  by  the 
minute  at  one  and  one-half  times  the 
regular  pay  for  any  overtime  required 
to  perform  the  task  if  it  was  not  done  in 
the  reduced  time,  with  a  condition  that 
no  reduction  in  wages  should  occur  from 
putting  the  demands  into  effect,  and  also 
that,  in  that  event,  their  operation 
should  be  binding  upon  the  employers 
and  optional  on  the  employees.     What 


was  the  real  dispute?    The  employers  in- 
sisted   that   this   largely   increased   the 
pay,  because  the  allotted  task  would  not 
be  performed  in   the  new   and  shorter 
time,  and  a  large  increase  for  overtime 
would  result.     The  employees,  on  the 
other  hand,  insisted  that,  as  the  task 
would  be  unchanged  and  would  be  per- 
formed in  the  shorter  hours,  there  would 
be  no  material,  or,  at  all  events,  no  in- 
ordinate, increase  of  pay.    What  did  the 
statute  do  in  settling  these  differences  f 
It   permanently   applied   an    eight-hour 
standard  for  work  and  wages  which  ex- 
isted and  had  been  in  practice  on  about 
15  per  cent  of  the  railroads.    It  did  not 
fix  the  amount  of  the  task  to  be  done 
during  those  hours,  thus  leaving  that  to 
the  will  of  the  parties.     It  yielded  in 
part  to  the  objections  of  the  employers 
by  permitting  overtime  only  if  ''neces- 
sary," and  it  also  absolutely  rejected,  in 
favor  of  the  employers  and  against  the 
employees,  the  demand  for  an  increased 
rate  of  pay  during  overtime,  if  there 
was  any,  and  confined  it  to  the  regular 
rate,  and  it  moreover  rejected  the  option 
in  favor  of  the  employees  by  making  the 
law  obligatory  upon  both  parties.     In 
addition,  by  the  provision  prohibiting  a 
lower  rate  of  wages  under  the  new  sys- 
tem than  was  previously  paid,  it  fixed 
the  wages  for  such  period.    But  this  was 
not  a  permanent  fixing,  but,  in  the  na- 
ture of  things,  a  temporary  one  which 
left  the  will  [357]  of  the  employers  and 
employees  to  control  at  the  end  of  the 
period,  if  their  dispute  had  then  ceased. 
Considering  the  extreme  contentions 
relied  upon  in  the  light  of  this  situation, 
we  can  discover'  no  basis  upon  which 
they  may  rest     It  certainly  is  not  af- 
forded because  of  the  establishment  of 
the  eight-hour  standard,  since  that  stand- 
ard was  existing,  as  we  have  said,  on 
about  16  per  cent  of  the  railroads,  had 
already  been  established  by  act  of  Con- 
gress as  a  basis  for  work  on  government 
contracts,  and  had  been  upheld  by  this 
court  in  sustaining  state  legislation.^  It 
certainly  cannot  be  said  that  the  act 
took  away  from  the  parties,  employers 
and  employees,   their  private  ricrht  to 
contract  on  the  subject  of  a  scale  of 
wages,  since  the  power  which  the  act 
exerted  was  only  exercised  because  of 
the  failure  of  the  parties  to  agree,  and 


il  McCray  v.  United  SUtes,  195  U.  S.  27, 
63,  49  L.  ed.  78,  98,  24  Sup.  Ct.  Bep.  769, 
1  Ann.  Gas.  661. 

W  United  States  v.  Martin,  94  U.  S.  400, 
24  L.  ed.  128;  Holden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Ellis  T.  United  SUtes,  206  U.  8.  246,  51 
61  I/,  ed. 


L.  ed.  1047,  27  Sup.  Ct.  Rep.  600,  11  Ann. 
Cas.  589;  United  States  ▼.  Garbish,  222  U. 
S.  257,  56  L.  ed.  190,  32  Sup.  Ct.  Rep.  77; 
Miller  v.  Wilson,  236  U.  S.  373,  69  L.  ed. 
628,  L.R.A.1916F,  820,  35  Sup.  Ct.  Rep. 
342;  Bosley  v.  McLaughlin,  236  U.  S.  385, 
50  L.  ed.  632,  35  Sup.  Ct.  Rep.  345. 
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the  resulting  necessity  for  the  lawmak- 
ing will  to  supply  the  standard  rendered 
necessary  by  such  failure  of  the  parties 
to  exercise  their  private  right.  Further, 
in  view  of  the  provisions  of  the  act  nar- 
rowing and  limiting  the  demands  made, 
the  statute  oertainly  affords  no  ground 
for  the  proposition  that  it  arbitrarily 
considered  only  one  side  of  the  dispute, 
to  the  absolute  and  total  disregard  of 
the  rights  of  the  other,  since  it  is  im- 
possible to  state  the  modifications  which 
the  statute  made  of  the  demands  with- 
out, by  the  very  words  of  the  statement, 
manifesting  that  there  was  an  exertion 
of  legislative  discretion  and  judgment  in 
acting  upon  the  dispute  between  the  par- 
ties. How  can  this  demonstration  fail 
to  result  if  it  be  stated  that  the  scope  of 
the  task  to  be  performed  in  the  eight- 
hour  period  was  not  expressed,  but  was 
left,  therefore,  to  adjustment  between 
the  parties;  that  overtime  waa  only  per- 
mitted if  ^necessary;''  and  that  extra 
pay  for  [858]  overtime  was  rejected 
and  regular  rate  of  pay  substituted  f 

Conceding  that  there  would  necessari- 
ly result  £om  the  enforcement  of  the 
statute  an  increase  of  pay  during  the 
period  for  which  the  statute  forbade  a 
reduction,  such  concession  would  not 
bring  the  statute  within  the  ^[rounds 
stated.  The  nght  to  meet  the  situation 
caused  by  the  mspute  and  to  fix  a  stand- 
ard which  should  be  binding  upon  both 
parties  included,  of  eourse,  the  legisla- 
tive authority  to  take  into  consideration 
the  elements  of  difference,  and,  in  giving 
heed  to  them  all,  to  express  such  legisla- 
tive judgment  as  was  deemed  best  under 
the  circumstances. 

From  this  it  also  follows  that  there  is 
no  foundation  for  the  proposition  that 
arbitrary  action  in  total  disregard  of 
the  private  rights  concerned  was  taken, 
because  the  right  to  change  or  lower  the 
wages  was  leit  to  be  provided  for  by 
aereement  between  the  parties  after  a 
reasonable  period  which  the  statute  fixed. 
This  must  be  unless  it  can  be  said  that 
to  afford  an  opportunity  for  the  exertion 
of  the  private  right  of  agreement  as  to 
the  standard  of  wages  was  in  conflict 
with  such  right 

When  it  is  considered  that  no  conten- 
tion is  made  that,  in  any  view,  the  en- 
forcement of  the  act  would  result  in  con- 
fiscation, the  misconception  upon  which 
all  the  propositions  proceed  becomes  ap- 
parent. Indeed,  in  seeking  to  test  the 
arguments  by  which  the  propositions  are 
sought  to  be  supported  we  are  of  opinion 
that  it  18  evident  that  in  substance  they 
assert  not  that  no  legislative  judgment 
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was  exercised,  but  that,  in  enacting  the 
statute,  there  was  an  unwise  exertion  of 
legislative  power,  begotten  either  from 
some  misconception  or  some  mistakes 
economic  view,  or  partiality  for  the  rights 
of  one  disputant  over  the  other,  or  some 
unstated  motive  which  should  not  have 
been  permitted  to  influence  aetion.  But 
to  state  such  considerations  is  to  state 
also  the  entire  want  of  judicial  power  to 
[859]  eonsider  them, — a  view  which 
therefore  has  excluded  them  absolutely 
from  our  mind,  and  which  impels  us  as  a 
I  duty  to  say  that  we  have  not  in  the 
{slightest  degree  passed  upon  them. 
While  it  is  a  truism  to  say  that  the  duty 
to  enforce  the  Constitution  is  paramount 
and  abiding^  it  is  also  true  that  the  veiy 
highest  of  judicial  duties  is  to  give  ef- 
fect to  the  legislative  will,  and  in  doing 
so  to  scrupulously  abstain  from  permit 
ting  subjects  which  are  exclusively  with- 
in the  field  of  legislative  discretion  to  in- 
fiuence  our  opinion  or  to  eontrol  judg- 
ment. 

Finally,  we  say  that  the  contention 
that  the  aet  was  void  and  could  not  be 
made  operative  because  of  the  nnwork- 
ability  of  its  provisions  is  without  merit, 
since  we  see  no  reason  to  doubt  that  if 
the  standard  fixed  by  the  act  were  made 
applicable  and  a  candid  effort  followed 
to  carry  it  out,  the  result  would  be  with- 
out difficulty  accomplished.  It  is  true 
that  it  might  follow  that  in  some  eases, 
because  of  particular  terms  of  employ- 
ment or  exceptional  surroundings,  some 
change  might  be  necessary,  but  these  ex- 
ceptions i^ord  no  ground  for  holding 
the  aet  void  because  its  provisions  are 
not  susceptible  in  practice  of  being  ear- 
ned out. 

Being  of  the  opinion  that  Congress 
had  the  power  to  adopt  the  act  in  ques- 
tion, whether  it  be  viewed  as  a  direct  fix- 
ing of  wages  to  meet  the  absence  of  a 
standard  on  that  subject,  resulting  from 
the  dispute  between  the  parties,  or  as 
the  exertion  by  Congress  of  the  power 
which  it  undoubtedly  possessed  to  pro- 
vide by  appropriate  legislation  for  com- 
pulsory arbitration, — a  power  which  in- 
evitably resulted  £rom  its  authority  to 
protect  interstate  commerce  in  dealing 
with  a  situation  like  that  which  was  be- 
fore it, — we  conclude  that  the  court  be- 
low erred  in  holding  the  statute  was  not 
within  the  power  of  Congress  to  enact, 
and  in  restraininfir  its  enforcement,  and 
its  decree  therefore,  must  be  and  it  is 
reversed  and  the  cause  remanded*  with 
directions  to  dismiss  the  bilL 

And  it  is  so  ordered. 
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[860]  Mr.  Jnatiea  McKenna,  oon- 
eurring: 

It  is  the  contention  of  the  government 
that  the  act  is  an  honrs-^f -service  law, 
the  intent  of  Congress  being  by  its  en- 
actment "to  proclaim  a  substantial  eight- 
hour  day."  The  opposing  contention  is 
that  ''the  language  of  the  act  shows  that 
it  deals  solely  with  the  construction  of 
contracts  and  with  the  standard  and 
amount  of  compensation,  and  not  with 
any  limitation  upon  the  hours  of  labor.'' 

Upon  these  opposing  contentions  the 
parties  respectively  assert  and  deny  the 
power  of  Congress  to  enact  the  law. 
The  government,  however,  further  eon- 
tends  that,  even  viewing  the  law  as  a 
wage  laW|  Congress,  under  the  commerce 
clause,  had  power  to  pass  it. 

My  purpose  is  to  deal  with  the  mean- 
iw  of  the  act  With  t^e  consideration 
of  the  power  to  pass  it,  I  am  satisfied 
with  the  opinion. 

The  title  of  the  act  (and  to  the  title 
of  an  act  we  may  resort  to  resolve  am- 
biguity or  to  confirm  its  words)  ex- 
presses its  purpose  to  be  ''to  establish 
an  eight-hour  day  for  employees  of  car- 
riers engaged  in  interstate  and  foreign 
eonuneroe^    and    for    other    purposes.'' 

The  description  of  the  title  was  re- 

rted  in  the  House  of  Bepresentativea 
the  chairman  of  the  committee  who 
reported  the  bill  and  from  whom  it  has 
received  its  designation.  Among  other 
things,  he  said:  "The  law  fixes  an  eight- 
hour  day.  We  had  previously  a  sixteen- 
hour  day  and  a  nine-hour  day.  We  now 
have  an  eight-hour  day.  The  only  refer- 
ence to  wages  is  in  the  language  used  to 
hold  in  statu  auo  until  the  workings  of 
the  eight-hour  law  could  be  observed  and 
all  other  features  of  the  service  adjusted 
to  the  eight-hour  law.**  Explanations  of 
like  import  were  made  in  the  Senate. 

The  words  of  the  act,  I  think,  sup- 
port this  characterization,  an^  it  may  be 
assumed,  were  accepted  by  Congress  as 
expressing  and  securing  it;  and  I  think 
th^  do  so  with  [861 J  fair  directness. 
Whatever  involution  there  may  be  in 
them  was  eaused  by  the  situation  to 
which  they  were  addressed,  derange- 
ment of  which  was  sought  to  be  avoided; 
the  situation  indeed  made  use  of  "fea- 
tures of  the  service  adjusted''  to  the  law. 

The  provision  of  §  1  is:  "That,  begin- 
ning January  first,  nineteen  hundred  and 
seventeen,  ei^ht  hours  shall,  in  oontracts 
for  labor  and  service,  be  deemed  a  dajr's 
work  and  the  measure  or  standard  of  a 
day's  work  for  the  purpose  of  reckoning 
the  compensation  for  services  of  all  em- 
ployees who  are  now  or  may  hereafter  be 
ei  li.  ed. 


employed  by  any  common  carrier  by 
railroad,  except    •    •    ." 

Nothing  is  fixed  but  the  time  of  serv- 
ice,— the  hours  which  shall  be  deemed  a 
day's  work,  the  number  to  be  eight.  All 
else — compensation  and  conditions — ^is 
left  to  contract;  only,  whatever  the  com- 
pensation, it  shall  be  for  a  service  of 
ei^rht  hours  reckoned  (oomputed)  or 
measured  by  such  time  as  its  determin- 
ing factor.  Except  as  so  determined  the 
compensation  may  be  whatever  the  car- 
riers and  employees  may  agree  upon. 
Their  power  of  convention  has  no  other 
limitation. 

The  distinction  between  what  is  left 
to  the  parties  and  what  is  fixed  by  the 
law  is  real.  There  is  certainly  a  differ- 
ence between  the  prescription  of  the  time 
of  service  and  the  prescription  of  com- 
pensation for  the  service,  and  the  differ- 
ence is  observed  in  the  speech  and  con- 
duct of  men;  it  is  observed  in  the  regula- 
tions of  legislation.  It  has  never  been 
supposed  that  the  agitation  for  an  eight- 
hour  day  for  labor,  or  the  le^^ation 
which  has  responded  to  it,  was  intended 
to  fix  or  did  fix  the  rate  of  wages  to  be 
paid. 

Of  course,  in  a  sense,  the  two  things 
are  related.  The  time  oi:  service  and  the 
priee  of  service  may  be  said  to  be 
the  reciprocals  of  each  other, — each  the 
price  of  the  other.  There  can  be  no  real 
estimate  of  the  wages  one  reeeivea  until 
it  is  understood  what  time  one  has 
worked  to  receive  [862]  them.  They 
rise  and  fall  with  tiie  increase  or  de- 
erease  of  the  time  of  service.  One  who 
worlu  ten  hours  a  day  for  $5  may  be  said 
to  get  less  than  one  who  works  eight 
hours  for  the  same  sum.  The  labor  of  the 
latter  is  of  greater  value  to  him  than 
the  labor  of  the  ten-hour  man  is  to  him. 
And,  correspondingly,  the  expense  to  the 
employer  is  greater  in  the  one  case  than 
in  the  other,  though  the  wages  he  pays, 
expressed  in  terms  of  money,  are  the 
same.  It  may  be  contended  that  there 
is  no  element,  therefore,  in  the  regula- 
tion of  the  price  of  labor  that  there  is 
not  in  the  regulation  of  the  hours  of 
labor.  But,  as  I  have  said,  in  the  prac- 
tice of  men  and  in  the  examples  of  legis- 
lation, regulation  of  one  is  not  regarded 
as  the  rcjg^ulation  of  the  other.  In  cer- 
tain hazardous  employments  the  hours 
of  labor  have  been  prescribed.  It  has 
not  been  supposed,  certainly  not  de- 
clared, that  the  power  as  exerted  was  the 
regulation  of  wages.  The  interest  of 
the  state  has  been  assumed  to  terminate 
with  the  hours  of  service,  and  its  com- 
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pensation,  tuerefore,  has  been  left  to  the 
agreement  of  the  parties. 

As  examples  of  legislation  I  may  ad- 
duce Holden  t.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780, 18  Sup.  Ct.  Rep.  383,  where  a 
state  law  was  sustained,  and  Baltimore  & 
O,  B.  Co.  T.  Interstate  Commerce  Com- 
mission, 221  U.  S.  612,  55  L.  ed.  878,  31 
Sup.  Ct.  Rep.  G21f  where  a  law  of  Con- 
gress was  sustained.  Both  laws  limited 
the  hours  of  service,  but  neither  the  rate 
of  wages.  There  may  be  also  cited  Ellis 
T.  United  SUtes,  206  U.  S.  246,  51  L.  ed. 
1047,  27  Sup.  Ct.  Rep.  600,  11  Ann.  Cas. 
589;  Muller  r.  Oregon,  208  U.  S.  412,  52 
L.  ed.  551,  28  Sup.  Ct  Rep.  324^  13  Ann. 
Cas.  957;  Bosley  y.  McLaughlin,  236  U. 
S.  385,  59  L.  ed.  632,  35  Sup.  Ct  Rep. 
345;  Miller  v.  Wilson,  236  U.  S.  373,  59 
L.  ed.  628,  L.RJL1915F,  829,  35  Sup. 
Ct  Rep.  342. 

It  may  be  contended  that  the  power 
that  can  limit  the  hours  of  service  can 
fix  the  wages  for  the  service.  To  this  I 
shall  presently  refer.  My  immediate 
purpose  is  the  interpretation  of  the  law 
under  review,  and  I  have  only  to  ix>int 
out  that  it  is  the  sense  of  the  practical 
world  that  prescribing  the  hours  of  labor 
is  not  prescribing  the  wages  of  labor, 
and  Congress  has  kept  the  purposes  dis- 
tinct. 

[368]  I  do  not  think  that  other  pro- 
visions of  the  act  militate  against  these 
views.  Section  2  provides  for  the  ap- 
pointment of  a  commission  to  observe 
the  operation  of  the  law,  and  this  for  the 
reason  I  have  expressed  of  the  depend- 
ence of  the  cost  of  the  services  upon 
the  time  they  are  rendered.  The  shorter 
hours  may  or  may  not  involve  an  in- 
crease of  expense  to  the  roads,  and  may 
or  may  not  require  recompense  by  an  in- 
crease of  their  rates. 

Pending  the  report  of  the  commission, 
and  for  thirty  days  thereafter,  it  is  pro- 
vided (§3)  that  compensation  shall  not 
be  reduced  below  the  present  standard 
day's  wage,  and  for  all  necessary  time  in 
excess  of  eight  hours  employees  shall  be 
paid  at  a  rate  not  le«s  than  the  pro 
rata  rate  for  such  standard  eight-hour 
workday. 

In  a  sense,  this  may  be  considered  as 
a  prescription  of  wages.  To  those  roads 
(85  per  cent)  that  have  a  ten-hour  stand- 
ard the  provision,  so  far  as  applicable, 
may  be  said  to  be  a  change  of  compensa- 
tion* To  those  (15  per  cent)  having  an 
eight-hour  standard  it  is  not  a  change. 
The  effort  of  the  law  is  to  secure  an 
eight-hour  day  service  and  the  "penalty 
of  payment  for  overtime  service,''  to 
^uo£»  the  government's   brief,  ''is  im- 


posed  in  order  to  enforce  obedience  to 
the  eight-hour  provision,  as  far  as  prao- 
ticable." 

But  even  if  §  3  be  given  a  broader  ef- 
fect, it  would  not  give  character  to  the 
whole  act  and  make  it  the  exertion  of 
p>ower  to  establish  permanently  a  rate  of 
wages.  To  so  consider  it  would,  I  think, 
be  contrary  to  the  intention  of  Congress, 
and  convert  the  exx)ediency  for  a  par- 
ticular occasion  and  condition  into  the 
rule  for  all  occasions  and  conditions. 

So  far  as  the  fate  of  the  pending  ap- 
peal is  concerned,  it  is  not  of  mueh  im- 
portance whether  the  act  be  held  to  be 
an  hours-of-serviee  law  or  a  wag^regu- 
lating  law;  but  one  may  be  regu*ded  as 
having  consequences  that  the  other  has 
not.  To  a  carrier  a  wage  law  is  but  an 
item  in  its  accounts,  and  requiring,  it 
may  be,  an  adjustment  of  its  [^B4] 
operations,  the  expense  to  be  recom- 
pensed through  its  rates.  If  it  be  said 
that  rates  cannot  be  changed  at  will,  but 
only  by  permission  of  authority,  I  can« 
not  think  that  permission  will  not  be 
given  if  it  be  necessary  to  fulfil  the 
command  of  the  law.  Indeed,  if  not 
given,  the  law  might  encounter  oonstitu- 
tional  restriction. 

To  an  employee  a  wage  law  may  be  of 
more  vital  consequence, — ^be  of  the  very 
essence  of  his  life, — involving  faetor^i 
many  and  various,  which  he  alone  can 
know  and  estimate,  and  which,  besides, 
must  not  have  an  enduring  constancy 
and  be  submissive  to  a  precedent  judg- 
ment. There  well  might  be  hesitation  to 
displace  him  and  substitute  the  deter- 
mination of  the  law  for  his  action. 

I  speak  only  of  intention;  of  the  pow- 
er I  have  no  doubt  When  one  enters  into 
interstate  commerce,  one  enters  into  a 
service  in  which  the  public  has  an  inter- 
est, and  sub^'ects  one's  self  to  its  behests. 
And  this  is  no  limitation  of  liber- 
ty; it  is  the  consequence  of  liberty  exer- 
cised, the  obligation  of  his  undertaking, 
and  constrains  no  more  than  any  eon- 
tract  contrains.  The  obligation  of  a  con- 
tract is  the  law  under  which  it  is  made, 
and  submission  to  regulation  is  the  con- 
dition which  attaches  to  one  who  enters 
into  or  accepts  employment  in  a  business 
in  which  the  public  has  an  interest. 

I  concur  in  the  answer  of  the  opinion 
to  the  contentions  of  inequality  of  the 
law  and  the  deprivation  to  the  carriers 
of  due  process. 

Mr.  Justice  Day,  dissenting: 

I  am  unable  to  a^ree  with  the  opinion 

and    judgment    just    pronounced.      The 

very  serious  constitutional  questions  ^'n- 

volved  seem  to  warrant  a  statement  of 
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the  reasons  wliieh  constrain  me  to  this 
action. 

I  am  not  prepared  to  deny  to  Congress^ 
Sn  view  of  its  constitutional  authority  to 
r^ulate  commerce  among  the  [365] 
states,  the  right  to  fix  by  lawful  enact- 
ment the  wages  to  be  paid  to  those  en- 
gaged in  such  commerce  in  the  operation 
of  trains  carrying  passengers  and 
freight.  While  the  railroads  of  the 
country  are  privately  owned,  they  are 
engaged  in  a  public  service,  and  because 
of  that  fact  are  subject  in  a  large  meas- 
ure to  governmental  control. 

The  regulatory  power  of  Congress  un- 
der the  commerce  clause  of  the  Constitu- 
tion is  of  a  broad  nature,  but  is  subject 
to  the  applicable  limitations  of  the  Con- 
stitution. 

I  agree  that  upon  the  reasoning  which 
sustained  the  power  of  Congress  to  r^- 
ulate  the  hours  of  service  of  employees, 
and  the  degree  of  care  which  employers 
must  observe  to  protect  the  safety  of 
those  engaged  in  the  service,  and  in  view 
of  the  enactments  which  are  held  to  be 
lawful  regulations  of  interstate  transpor- 
tation, Congress  has  the  power  to  fix  Uie 
amount  of  compensation  necessary  to  se- 
cure a  proper  service  and  to  insure  rea- 
sonable rates  to  the  public  upon  the  part 
of  the  railroads  engaged  in  such  traffic. 
While  this  much  must  necessarily  fol- 
low from  the  constitutional  authority  of 
Congress,  in  the  light  of  the  interpreta- 
tion given  to  the  commerce  clause  in  de- 
cisions of  this  court,  it  is  equally  true 
that  this  regulatory  power  is  subject  to 
any  applicable  constitutional  limitations. 
This  power  caimot,  any  more  than  others 
conferred  by  the  Constitution,  be  the 
subject  of  lawful  exercise  when  such 
exertion  of  authority  violates  fundamen- 
tal rights  secured  by  the  Constitution. 
Gibbons  v.  Ogden,  9  Wheat.  1,  196,  6  L. 
ed.  23,  70;  Monongahela  Nav.  Co.  v. 
United  SUtes,  148  U.  S.  312,  336,  37  L. 
ed.  463, 471, 13  Sup.  Ct  Bep.  622;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S. 
505,  571,  43  L.  ed.  259,  288,  19  Sup.  Ct 
Rep.  25;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  353,  47  L.  ed.  492, 
500,  23  Sup.  Ct  Rep.  321,  13  Am.  Crim. 
Rep.  56L 

The  power  to  legislate,  as  well  as 
<^er  powers  conferred  by  the  Constitu- 
tion upon  the  co-ordinate  branches  of 
the  government,  is  limited  by  the  pro- 
visions of  the  5th  Amendment  of  the 
Constitution  preventing  deprivation  of 
life,  liberty,  or  prepay  without  due 
process  of  law. 

The  phrase  ''due  process  of  law^  has 
been  the  subject  [8o6]  of  much  discus- 
•1  Ii.  ed. 


sion,  and  while  its  precise  definition  has 
not  been  attempted  and  its  limitations 
have  been  left  to  the  gradual  process  ol 
inclusion  and  exclusion,  the  binding 
force  of  its  requirements  is  always  cout 
ceded,  and  has  been  frequently  enforced 
in  cases  as  they  have  arisen.  If  the  Con- 
stitution is  not  to  become  a  dead  letter 
the  protection  of  the  due  process  clause 
must  be  g^ven  to  all  entitled  to  this  safe- 
guard of  rights  which  the  Amendment 
intended  to  secure.  The  due  process 
clause  restrains  alike  every  branch  of 
the  government,  and  is  binding  up>on  all 
who  exercise  Federal  power,  whether  of 
an  executive,  legislative,  or  judicial  char- 
acter. It  withholds  from  the  executive 
the  exercise  of  arbitrary  authority,  it 
prevents  the  judiciary  from  condemning 
one  in  his  person  or  property  without 
orderly  methods  of  procedure  adapted  to 
the  situation^  and  opportunity  to  be 
heard  before  judgment.  We  are  now  im- 
mediately concerned  with  its  effect  upon 
the  exercise  of  legislative  authority. 

While  every  case  must  depend  upon  its 
peculiar  circumstances,  certain  general 
principles  are  well  settled;  perhaps  they 
have  not  been  better  stated  than  in  the 
words  of  Mr.  Justice  Matthews,  speak- 
ing for  this  court  in  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516,  531,  28  L.  ed.  232, 
237,  4  Sup.  Ct  Rep.  Ill,  292,  wherein 
he  said:  ''The  concessions  of  Magna 
Charta  were  wrung  from  the  King  as 
guaranties  against  the  oppressions  and 
usurpatiops  of  his  prerogative.  It  did 
not  enter  into  the  minds  of  the  barons 
to  provide  security  against  their  own 
body  or  in  favor  of  the  Conmions  by 
limiting  the  power  of  Parliament;  so  that 
bills  of  attainder,  ex  ix>st  facto  laws, 
laws  declaring  forfeitures  of  estates,  and 
other  arbitrary  acts  of  l^slation,  which 
occur  so  frequently  in  English  history, 
were  never  regarded  as  inconsistent  with 
the  law  of  the  land.  .  .  .  The  actual 
and  practical  security  for  English  liberty 
against  legislative  tyranny  was  the  pow- 
er of  a  free  public  opinion  represented  by 
the  Commons.  In  this  country  written 
constitutions  were  deemed  essential  to 
[867]  protect  the  rights  and  liberties  of 
the  people  against  the  encroachment  of 
power  delegated  to  their  governments, 
and  the  provisions  of  Magna  Charta  were 
incorporated  into  Bills  of  Ri^ts.  Th^ 
were  limitations  upon  all  the  powers  of 
government,  legislative  as  well  as  execu- 
tive and  judiciid.  .  .  .  Applied  in 
England  only  as  guards  against  execu- 
tive usurpation  and  tyranny,  here  they 
have  become  bulwarks  also  against  ar- 
bitrary legislation.''     See  Den  ex  dem. 
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Mmrny  r.  Hobokes  Land  A  ImproT.  Co. 
IS  How.  272, 15  L.  ed  372;  Bank  of  Co- 
lumbia T.  Okely,  4  Wheat.  235,  4  L.  od. 
559;  2  Story,  Const.  4tb  ed.  §  1944;  Cool- 
•y,  Const  241  et  seq.;  MeGehee,  Dna 
Pwcess  ot  Law,  pp.  Zi  H  teq.,  and  the 
ilhiminating  diseuuion  of  the  snbjeet  by 
Mr.  Justice  Moody  in  Twining  r.  New 
Jersey,  211  U.  8.  78, 53  L.  ed.  97, 29  8iq>. 
CL  Rt^.  14. 

It  results  from  the  prineiples  whieh 
have  been  enforced  in  this  eonrt,  and 
reeognized  by  writers  of  authority,  that 
dne  process  of  law,  when  applied  to  the 
legislative  branch  of  the  government, 
will  not  permit  Congress  to  make  any- 
thing due  process  of  law  which  it  sees 
fit  to  declare  such  by  the  mere  enact- 
ment of  the  statute;  if  this  were  true, 
life,  liberty,  or  property  might  be  tiQcen 
by  the  terms  of  the  legislative  act,  de- 
pending for  its  authority  upon  the  will 
or  caprice  of  the  legialature,  and  consti- 
tutional provisions  would  thus  beoome  a 
mere  nullity.  See  the  frequently  quoted 
aigument  of  llr.  Webster  in  the  Dart- 
mouth College  Case,  4  Wheat  518,  4  L. 
ed.  829;  Davidson  v.  New  Orleans,  96  U. 
8.  97,  24  L.  ed.  816;  Chicago,  B.  &  Q.  B. 
Co.  T.  Chicago,  166  U.  8.  226,  41  L.  ed. 
979,  17  Sup.  Ct  Rep.  581;  McGehee, 
Due  Process  of  Law,  p.  30. 

The  underlying  principle  of  the  deci- 
sions which  have  constrained  this  court 
in  rare  instances  to  exercise  its  consti- 
tutional right  to  declare  congressional 
enactments  void  is  the  protection  in- 
tended to  be  afforded  against  legislation 
of  an  arbitrary  character. 

While  it  is  true,  as  stated  in  the  ma- 
jority opinion,  that  it  is  the  duty  of 
courts  to  enforce  lawful  legislative  en- 
actments [868]  of  Congress,  it  is  equal- 
ly their  duty  and  sworn  obligation  when 
cufferences  between  acts  of  the  legisla- 
ture and  the  guaranties  of  the  Federal 
Constitution  arise,  to  govern  their  de- 
cisions by  the  provisions  of  that  instru- 
ment which  represents  the  will  of  all 
the  people,  and  under  the  authority  of 
which  every  branch  of  the  government  is 
enabled  to  discharge  the  duty  imposed 
upon  it 

The  act  in  question  must  be  brought  to 
jkhe  test  of  these  fundamental  principles, 
and.  if  found  to  be  violative  of  the  Fed- 
oral  Constitution,  it  must  be  declared 
void.  Ghrave  and  important  as  the  duty 
is,  it  cannot  be  avoided  consistently 
with  the  obligations  imposed  by  the  Con- 
stitution upon  every  branch  of  the  ju- 
diciary, Federal  and  state,  and  particu- 
larlv  upon  this  court,  to  which,  under  our 


system,  is  intrusted  the  ultimate  deci- 
sion of  questions  of  this  nature. 

Applying  these  principles,  in  my  opin- 
ion this  act  cannot  successfully  with- 
stand the  attack  that  is  made  upon  it  as 
an  arbitrary  and  unlawful  exertion  of 
siqyposed  legialattre  power.  It  is  not  aa 
act  limiting  the  hours  of  service.  Nor 
is  it,  in  my  judgment,  a  legitimate  enact- 
ment fixing  the  wages  of  employees  en- 
gaged in  such  service.  In  one  of  its  most 
important  aq>ects,  and  in  view  of  the 
mandatory  provisions  of  |  3  of  the  aet^ 
it  is  one  the  effect  of  which  is  to  ineieaae 
the  wages  of  certain  employees  in  inter- 
state commerce  by  the  requirement  that, 
pending  investigation,  the  wages  whieh 
have  ttoetof ore  been  paid  for  ten  hoursf 
service  shall  be  given  for  eight  hounf 
service  of  the  same  character,  mie  in- 
crease of  wages  is  to  be  in  f oree  oaly 
during  the  period  of  observation  pro- 
vided in  the  act  Before  the  passage  of 
this  enactment  the  wages  of  tne  eharae- 
ter  involved  herein  had  been  fixed  by 
agreement  or  determined  by  arbitration 
between  tne  parties  concerned.  By  this 
enactment  the  wage  theretofore  paid  for 
a  ten  hours'  service  is  required  to  be  paid 
for  an  ei^ht  hours'  service  pending  the 
investigation  provided  for  in  other  parts 
of  the  law.  In  other  words.  Congress, 
upon  the  face  [860]  of  the  enactment, 
expresses  its  inability  to  fix,  in  advance 
of  investigation,  a  just  and  proper  wage 
for  the  employees  concerned.  It  inevi- 
tably follows  ti^at  the  cost  of  the  experi- 
ment, measured  by  the  increase  in  wages, 
amounting,  it  is  stated,  to  many  millions 
of  dollars,  and  certain  to  cost  a  very 
large  sum,  must  be  paid,  not  by  the  pub* 
lie,  nor  be  equally  borne  by  the  contract- 
ing parties,  but,  by  legislative  edict,  is 
made  to  fall  entirely  upon  one  of  the 
parites,  with  no  provision  for  compen- 
sation should  the  subsequent  investiga- 
tion establish  the  injustice  or  impro- 
priety of  the  temporary  increase. 

An  examination  of  the  history  of  the 
legislation,  and  public  documents  sub* 
mitted  for  our  consideration,  amply  sup- 
port this  conclusion.  In  submitting  the 
matter  to  Congress,  the  President  recom- 
mended :  ''Explicit  approval  by  the  Con- 
gress of  the  consideration  by  the  Inter- 
state Commerce  Cbmmission  of  an  in- 
crease of  freight  rates  to  meet  such  ad- 
ditional expenditures  by  the  railroads  as 
may  have  been  rendered  necessary  by  the 
adoption  of  the  eight-hour  day,  and 
which  have  not  been  offset  by  adminis- 
trative readjustments  and  economics, 
should  the  facts  disclosed  justify  the  in- 
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This  recommendation  was  not  followed 
in  the  enactment  of  the  statute.  The 
8enate  Committee  having  the  subject  un- 
der consideration  expressed  a  desire  for 
investigation  and  consideration  before 
enactixig  a  law  of  this  character.  Such 
was  not  had,  and  the  law  in  its  present 
form  was  speedily  passed. 

In  fixing  wagesi  conceding  the  power 
of  Congress  for  this  purpose,  that  body 
aets  having  in  mind  the  rights  of  the 
public,  of  the  owners  of  railroads,  and 
of  the  employees  engaged  in  their  serv- 
ice. Inherently,  such  legislation  re- 
^iiires  that  investigation  and  delibera- 
tion diall  precede  action.  In  fixing  rates 
Congress  has  itself  recognized  this  prin- 
ciple and  has  del^ated  its  power  to  a 
Commission  which  acts  only  upon  full  in- 
vestigation and  an  opportunity  [870]  to 
be  heard,  wherein  the  interest  of  the  pub- 
Ue,  the  carrier,  and  the  shipper  may  be 
given  ample  consideration. 

Coneemng  that  every  presumption 
eodsts  in  favor  of  the  legitimate  exercise 
of  legislative  power,  and  that  there  is 
no  authority  in  the  courts  to  inquire  into 
the  motives  which  may  have  influenced 
legislators,  and  that  every  such  enact- 
ment presupposes  the  possession  of  prop- 
er motives  and  sufficient  information  and 
knowledge  to  warrant  the  action  taken, 
nevertbdess  Congress  has  in  this  act 
itself  declared  the  lack  of  the  requisite 
information  for  definite  action,  and  has 
directed  an  experiment  to  determine 
nhBi  it  should  do,  imposing  in  the  mean- 
tune  an  increase  of  wages  peremptorily 
declared,  the  eroense  of  which  is  to  be 
borne  entirely  oy  the  carrier,  without 
recompense  if  the  investigation  proves 
the  injustice  or  impropriety  of  tne  in- 


Sneb  legislatioxi,  it  seems  to  me. 
amounts  to  the  taking  of  the  pro])erty  oi 
«ne  and  giving  it  to  another,  in  violation 
of  the  spirit  of  fair  play  and  equal  right 
wbieb  the  Constitution  intended  to  se- 
enre  in  the  due  process  clause  to  all  com- 
ing within  its  protection,  and  is  a  strik- 
ing illustration  of  that  method  which  has 
always  been  deemed  to  be  the  plainest 
illustration  of  arbitrary  action, — ^the 
taking  of  the  property  of  A  and  giving  it 
to  B  by  legislative  fiat.  Davidson  v. 
New  Orleans,  96  U.  S.  97,  IH  24  L.  ed. 
dl6,  619. 

It  may  be  taken  to  be  true,  as  stated  m 
the  majority  opinion,  that,  but  for  this 
legislation,  a  strike  of  employees  en- 
sued in  interstate  commerce  would  have 
been  precipitated,  disastrous  in  its  conse- 
quences to  the  commerce  of  the  country.  | 

If  I  am  right  in  the  conclusion  that 
ei  Ii.  eO. 


this  legislation  amounted  to  a  depriva- 
tion of  property  without  due  process  of 
law,  no  emergency  and  no  consequence, 
whatever  their  character,  could  justify 
the  violation  of  constitutional  rights. 
The  argument  of  justification  by  emer- 
gency was  made  and  answered  in  this 
court  in  Ex  parte  Milligan,  4  [871] 
WalL  2, 18  L.  ed.  281,  decided  more  than 
fifty  years  ago,  in  which  it  was  held  ths^ 
not  even  the  perils  of  war  could  impair 
the  right  of  a  resident  of  a  loyal  state, 
not  connected  with  the  military  service, 
and  where  the  courts  were  open,  and  in 
the  proper  exercise  of  their  jurisdiction, 
to  be  tried,  convicted,  or  sentenced  only 
by  the  ordinary  courts  of  law,  with  triid 
by  jury  and  with  the  safeguards  intended 
to  secure  a  fair  trial  in  the  courts  of  law. 
Speakin^^  of  the  purposes  which  eon- 
trolled  in  the  adoption  of  the  Fedend 
Constitution,  and  animated  those  who 
framed  that  instrument,  this  court  said, 
page  120:  ^hose  great  and  good  men 
foresaw  that  troublous  times  would  arise, 
when  rulers  and  people  would  become 
restive  under  restraint,  and  seek  by 
sharp  and  decisive  measures  to  accom- 
plish ends  deemed  just  and  proper;  and 
that  the  principles  of  constitutional  lib- 
erty would  be  in  peril,  unless  established 
by  irrepealable  law.  The  history  of  the 
world  had  taught  them  that  what  was 
done  in  the  past  might  be  attempted  in 
the  future.  The  Constitution  of  the 
United  States  is  a  law  for  rulers  and 
people,  equallv  in  war  and  in  peace,  and 
covers  with  the  shield  of  its  protection 
all  classes  of  men,  at  all  times,  and  under 
all  circumstances.  No  doctrine  involving 
more  pernicious  consequences  was  ever 
invented  by  the  wit  of  man  than  that 
any  of  its  provisions  can  be  suspended 
during  any  of  the  great  exigencies  of 
govemmeii^  Such  a  doctrine  leads  di- 
rectly to  anarchy  or  despotism,  but  the 
theory  of  necessity  on  which  it  is  based 
is  false;  for  the  government,  within  the 
Constitution,  has  all  the  powers  granted 
to  it,  whidi  are  necessary  to  preserve  its 
existence;  as  has  been  happily  proved  by 
the  result  of  the  great  effort  to  throw  off 
its  just  authority.'' 

This  principle  is  equally  applicable  to* 
day.  Constitutional  protection  is  more 
essential  in  times  of  unrest  and  agitation 
than  it  can  be  in  the  security  of  less  tur- 
bulent periods.  The  Constitution  in- 
tended to  protect  the  citizen  [872] 
against  encroachments  upon  his  rights 
impelled  by  existing  emergencies,  or  sup- 
posed neoessity  of  prompt  and  vigorous 
action.  Constitutional  rights,  if  they  are 
to  be  available  in  time  of  gxeatest  need, 
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cannot  give  way  to  an  emergency,  how- 
ever immediatei  or  justify  the  sacrifice  of 
private  rights  secured  hy  the  Constitu- 
tion. 

I  agree  that  a  situation,  such  as  was 
presented  to  Congress  at  this  time, 
properly  called  for  the  exertion  of  its 
proper  authority  to  avert  impending  ca- 
lamity. I  cannot  agree  that  constitution- 
al rights  may  be  sacrificed  because  of 
public  necessity,  nor  taken  away  because 
of  emergencies  which  might  result  in  dis- 
aster or  inconvenience  to  public  or  pri- 
vate interests.  If  this  be  not  so,  the  con- 
stitutional limitations  for  the  protection 
of  life,  liberty,  and  property  are  of  little 
value,  and  may  be  taken  away  whenever 
it  is  supposed  that  the  public  interest 
will  be  promoted  by  the  sacrifice  of 
rights  which  the  framers  of  the  Consti- 
tution intended  should  be  forever  pro- 
tected from  governmental  invasion  by 
any  branch  of  the  government. 

There  are  certain  matters  in  the  opin- 
ion of  the  majority  which  I  am  unable  to 
approve  by  silent  acquiescence.  I  am 
not  prepared  to  admit  that  Congress 
may,  when  deemed  necessary  for  the 
public  interest,  coerce  employees,  against 
their  will,  to  continue  in  service  in  inter- 
state commerce.  Nor  do  I  think  it  nec- 
essary to  decide,  as  declared  in  the  ma- 
jority opinion,  that  in  matters  of  this 
kind  Congress  can  enact  a  compulsory 
arbitration  law.  These  questions  are  not 
involved  in  this  case,  and  their  decisions 
need  not  be  anticipated  until  they  ac- 
tually arise. 

The  reasons  which  I  have  outlined  im- 
pel me  to  the  conclusion  that  the  enact- 
ment under  consideration  necessarily  de- 
prives the  complaining  raiboad  com- 
panies of  rights  secured  to  them,  as  well 
as  to  others,  by  one  of  the  most  essen- 
tial of  the  protections  guaranteed  by  the 
Federal  Constitution.  In  this  view  I  am 
constrained  to  dissent  from  the  opinion 
and  judgment  in  this  ease. 

[878]  Mr.  Justice  Pitney,  dissenting : 
I  am  constrained  to  dissent  from  the 
decision  just  announced  and  from  the 
reasoning^  upon  which  it  is  based.  I  am 
convinced  that  the  statute  under  consid- 
eration (Act  of  September  3,  5,  1916, 
chap.  436,  39  Stat,  at  L.  721)  is  not  with- 
in the  constitutional  power*  of  Congress. 
The  infirmity  that  I  find  in  it  is  so  funda- 
mental that,  for  the  sake  of  brevity,  I 
lay  aside  all  minor  grounds  upon  which 
it  is  attacked,  and  hence  may  begin  by 
setting  forth  the  title  and  essential  pro- 
visions of  the  act,  so  as  to  render  plain 
its  true  efl^ect  and  operation,  omitting 
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portions  not  necessary  to  a  eon8iderm« 
tion  of  the  main  questions.  I  quote  as 
follows : 

An  Act  to  Establish  an  Eight-hour  Day 
for  Employees  of  Carriers  Engaged  in 
Interstate  and  Foreign  Commerce,  and 
for  Other  Purposes. 

Be  it  enacted  .  .  .  That  beginning 
January  first,  nineteen  hundred  and 
seventeen,  eight  hours  shall,  in  contracts 
for  labor  and  service,  be  deemed  a  day's 
work  and  the  measure  or  standard  of  a 
day's  work  for  the  purposes  of  reckon^ 
ing  the  compensation  for  services  of  all 
employees  who  are  now  or  may  hereafter 
be  employed  by  any  common  carrier  by 
railroad,  .  .  .  which  is  subject  to  the 
provisions  of  the  Act  of  February  fourth, 
eighteen  hundred  and  eighty-seven,  en^ 
titled  ''An  Act  to  Regulate  Conunerce" 
[24  Stat,  at  L.  379,  chap.  104,  Comp. 
Stat.  1913,  §  8563],  as  amended,  and  who 
are  now  or  may  hereafter  be  actually  en* 
gaged  in  any  capacity  in  the  operation  of 
trains  used  for  the  transportation  of  per^ 
sons  or  property  on  railroads,  .  .  . 
from  any  state  or  territory  of  the  United 
States  or  Uie  District  of  Columbia  to  any 
other  state  or  territory  of  the  Unite'd 
States  or  the  District  of  Columbia,  etc 

Sec.  2.  That  the  President  shall  ap^ 
point  a  coDunission  of  three,  which  shall 
observe  the  operation  and  effects  of 
the  institution  of  the  eight-hour  standard 
workday  as  above  defined  and  the  facts 
and  conditions  affecting  the  [874]  rela^ 
tions  between  such  common  carriers  and 
employees  during  a  period  of  not  less 
than  six  months  nor  more  than  nine 
months,  in  the  discretion  of  the  commis- 
sion, and  within  thirty  days  thereafter 
such  commission  shall  rep>ort  its  findings 
to  the  President  and  Congress;    .    •    • 

Sec.  3.  That  pending  the  report  of  the 
commission  herein  provided  for  and  for 
a  period  of  thirty  days  thei^after  the 
compensation  of  railway  employees  sub- 
ject to  this  act  for  a  standard  eight-hour 
workday  shall  not  be  reduced  below  the 
present  standard  day's  wage,  and  for 
all  necessary  time  in  excess  of  eight 
hours  such  employees  shall  be  paid  at  a 
rate  not  less  than  the  pro  rata  rate  for 
such  standard  eight-hour  workday. 

Sec.  4.  That  any  person  violating  any 
provision  of  this  act  shall  be  guilty  of  a 
misdemeanor,  etc. 

It  is,  I  think,  too  plain  for  argument 
that  the  act  departs  from  its  title,  in 
that  it  does  not  establish  eight  hours  as 
the  limit  of  a  day's  work.  There  is  no 
prohibition  of  service  in  excess  of  eight 

^  243  U.  A. 


1010. 


WITJ30N  T.  NEW. 


374-876 


hours  per  da.V;  nor  any  penalty  for  over- 
time work,  for  this  is  to  be  paid  for  only 
pro  rata.  There  is  no  lan^age  evincing 
an  intent  to  repeal  or  modify  the  Sixteen 
Hour  Act  of  March  4,  1907,  chap.  2939, 
34  Stat,  at  L.  1415,  Comp.  Stat.  1913,  § 
8677.  It  is  a  matter  of  common  knowl- 
edge th|it  railroad  train  service  must  be 
arranged  according  to  the  distances  be- 
tween terminals  or  ''division  jwints,''  and 
a  chang  from  a  sixteen-hour  limit  to  an 
eight-hour  limit  would  be  so  revolution- 
ary that  a  purpose  to  make  such  a  charge 
is  not  to  be  lightly  inferred.  This  act 
affords  no  basis  for  such  an  inference. 
What  it  prescribes  is  that  "eight  hours 
shall,  in  contracts  for  labor  and  service,  be 
deemed  a  day^B  work  and  the  measure  or 
standard  of  a  day's  work  for  the  purpose 
of  reckoning  the  compensation  for  serv- 
ices." It  defines  the  terms  of  contracts 
for  service  and  prescribes  a  measure  only 
for  tbe  purpose  of  reckoning  compensa- 
tion. This  is  the  whole  effect  of  the  1st 
section.  To  shorten  the  discussion,  I  will 
concede,  arguendo,  that  [375]  this  sec- 
tion of  itself  is  not  in  conflict  with  tbe 
Constitution.  This  being  assumed,  the 
2d  section  evidently  is  unexceptionable. 

Serious  difKculty  appears,  however, 
when  we  come  to  consider  tbe  operation 
and  effect  of  the  3d  section  in  connection 
with  the  1st  and  2d.  It  provides  that, 
pending  the  report  of  the  commission,  and 
for  thirty  days  thereafter,  ''the  compensa- 
tion of  railway  employees  subject  to  this 
act  for  a  standard  eight-hour  workday 
shall  not  be  reduced  below  the  present 
standard  days  wage,''  etc.  This,  of 
course,  is  to  be  practically  enforced  by 
means  of  prosecutions  under  §  4.  The 
"present  standard  da3r's  wage,"  in  effect 
upon  the  railroad  represented  by  appel- 
lees in  this  case  ana  upon  most  of  the 
other  railroads  of  the  country  is  a  term 
not  easily  defined.  Accepting  the  para- 
phrase employed  in  the  brief  for  the 
United  States,  the  standard  may  be  ex- 
pressed as  follows :  "One  hundred  miles 
or  less,  ten  hours  or  less,  shall  constitute 
a  day."  The  effect  of  §  3  is  that  during  a 
period  of  from  seven  to  eleven  months 
the  carriers  shall  pay  as  much  for  eight 
hoars'  work  as  previously  was  paid  for 
ten  hours  work;  the  excess  over  eight 
hours  to  be  paid  pro  rata  on  the  eight- 
hour  basis.  The  effect  is  to  increase 
wages  in  a  large  but  undefined  amount 
uix>n  the  railroad  represented  in  this 
suit,  and  in  the  amount  of  many  millions 
of  dollars,  considering  all  the  railroads 
that  are  affected. 

The  legislation  is  attempted  to  be  sus- 
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of  Congress  to  regulate  interstate  and 
foreign  commerce.  Evidently  it  can  find 
no  otlicr  support,  for  Congress  has  no 
authority  over  the  Misssouri,  Oklahoma, 
&  Gulf  Railway  Company,  whose  receiv- 
ers are  appellees  here,  or  over  the  other 
companies  affected  by  this  law,  except  by 
reason  of  its  ppwer  to  regulate  com- 
merce; and  it  possesses  this  authority 
only  because  those  corporations  volun« 
tarily  have  chosen  to  engage  in  commerce 
among  the  states.  A  contention  that 
Congress  [376]  has  ix>wer  to  compel  the 
railroads  and  their  employees  to  con- 
tinue to  carry  on  such  commerce  at  all 
costs  will  be  dealt  with  hereafter. 

If,  therefore,  the  act  be  not,  in  a  real 
and  substantial  sense,  a  regulation  of 
commerce,  it  is  in  excess  of  the  constitu- 
tional power  of  Congress.  "Manifestly, 
any  rule  prescribed  for  the  conduct  of  in- 
terstate commerce,  in  order  to  be  within 
the  competency  of  Congress  under  its 
power  to  regulate  commerce  among  the 
states,  must  have  some  real  or  substan- 
tial relation  to  or  connection  with  the 
commerce  regulated."  Adair  v.  United 
States,  208  U.  S.  161, 178,  52  L.  ed.  436, 
444,  28  Sup.  Ct.  Rep.  277,  12  Ann.  Cas. 
764.  And,  though  it  be  a  regulation  of 
commerce,  it  is  void  if  it  conflicts  with 
the  provisions  of  the  5th  Amendment, 
that  no  person  shall  be  "deprived  of  life, 
liberty,  or  property  without  due  process 
of  law;  nor  shall  private  property  be 
taken  for  public  use  without  just  com- 
pensation." Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  336,  37  L. 
ed.  463,  471,  13  Sup.  Ct.  Rep.  622; 
United  States  v.  Lynah,  188  U.  S.  445, 
471,  47  L.  ed.  539,  549,  23  Sup.  Ct.  R«p. 
349;  Adair  v.  United  States,  208  U.  S. 
161,  180,  52  L.  ed.  436,  445,  28  Sup.  a. 
Rep.  277, 13  Ann.  Ca^  764;  United  States 
V.  Cress,  decided  March  12,  1917  [243 
U.  S.  316,  ante,  755,  37  Sup.  Ct.  Rep. 
380]. 

I  am  convinced,  in  the  first  place,  that 
the  act  cannot  be  sustained  as  a  regula- 
tion of  commerce,  because  it  has  no  such 
object,  operation,  or  effect.  It  removes 
no  impediment  or  obstruction  from  the 
way  of  traffic  or  intercourse,  prescribes 
no  service  to  the  public,  lays  down  no 
rule  respecting  the  mode  in  which  serv- 
ice is  to  be  performed,  or  the  safeguards 
to  be  placed  about  it,  or  the  qualifications 
or  conduct  of  those  who  are  to  perform 
it.  In  short,  it  has  no  substantial  rela- 
tion to  or  connection  with  commerce, — 
no  closer  relation  than  has  the  price 
which  the  carrier  pays  for  its  engines  and 
cars  or  for  the  coal  used  in  propelling 
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The  suggestion  that  it  was  passed  to 
prevent  a  threatened  strike,  and  in  this 
sense  to  remove  an  obstruction  from  the 
path  of  commerce,  while  true  in  fact,  is 
immaterial  in  law.  It  amounts  to  no 
more  than  saying  that  it  was  [877]  en- 
acted to  take  care  of  an  emergency.  But 
an  emergency  can  neither  create  a  power 
nor  excuse  a  defiance  of  the  limitations 
upoii  the  powers  of  the  government.  Ex 
parte  MiUigan,  4  Wall.  2,  121,  18  L.  ed. 
281,  295. 

The  simple  effect  of  §  3  is  to  increase, 
during  the  period  of  its  operation,  the 
rate  of  wages  of  railroad  trainmen  em- 
ployed in  interstate  commerce.  It  comes 
to  this, — that  whereas  the  owners  of  the 
railroads  have  devoted  their  property  to 
the  movement  of  interstate  as  well  as  in- 
trastate commerce,  and  whereas  the 
trainmen  have  accepted  employment  in 
such  commerce,  and  thus  employers  and 
employees  are  engaged  together  in  a 
quasi  public  service,  the  act  steps  in  and 
prescribes  how  the  money  earned  in  the 
public  service  shall  be  divided  between 
the  owners  of  the  railroads  and  these 
particular  employees.  This,  in  my  view, 
is  a  regulation  not  of  commerce,  but  of 
the  internal  affairs  of  the  commerce  car- 
riers,— ^precisely  as  if  an  act  were  to  pro- 
vide that  the  rate  of  interest  payable  to 
the  bondholders  must  be  increased  and 
the  dividend  payments  to  the  stockhold- 
ers correspondingly  decreased,^ — and  is 
not  only  without  support  in  the  com- 
merce clause  of  the  Constitution,  but,  as 
I  shall  endeavor  to  show,  transgresses 
the  limitations  of  the  5th  Amendment. 

The  oft-quoted  declaration  of  Chief 
Justice  Marshall  in  Gibbons  v.  Ogden,  9 
Wheat.  1,  196,  6  L.  ed.  23,  70,  that  the 
power  to  regulate  commerce  among  the 
states,  like  all  others  vested  in  Congress, 
''is  complete  in  itself,  may  be  exercised 
to  its  utmost  extent,  and  acknowledges 
no  limitations  other  than  are  prescribed 
in  the  Constitution,"  means  that  the  exer- 
cise of  the  power  is  not  dependent  on, 
and  is  not  to  be  hampered  by,  the  action 
of  the  states,  and  is  unrestrained  by  any 
qualification  other  than  such  as  are  con- 
tained in  the  fundamental  law.  To  say 
that  the  power  ''acknowledges  no  limita- 
tions" is  not  to  say  that  it  is  limitless  in 
extent,  for  it  is  confined  by  the  very  def > 
inition  of  the  subject-matter.  The  power 
is  vast,  but  is  not  vague,  and  [878]  er- 
ror inevitably  must  result  from  treating 
it  as  nebulous. 

The  act  stands  wholly  without  prece- 
dent in  eith^  state  or  national  legisla- 
tion. Let  it  be  admitted  that  mere  novel- 
ty is  not  a  ground  of  constitutional  ob- 
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jection.  since  it  is  the  appropriate  func- 
tion of  a  legislature  to  change  the  law. 
This  act,  however,  differs  not  only  in  de- 
gree, but  in  kind,  from  any  and  all 
that  have  preceded  it  It  is  now 
nearly  thirty  years  since  Congress  en- 
tered the  field  of  direct  regulation 
of  interstate  railway  carriers.  Be- 
fore that  the  entire  field  was  open  to 
the  states,  and  since  the  year  1887  the 
regulation  of  their  internal  commerce  has 
still  remained  open  to  them.  This  has 
been  a  period  of  intense  and  widespread 
activity  and  progress  in  commerce  regu- 
lation, and,  as  it  happens,  of  equal  prog- 
ress respecting  legislation  in  the  inter- 
est of  workingmen.  The  fact  that  no 
law  fixing  the  rate  of  compensation  for 
railroad  employees  ever  was  proposed  un- 
til this  act  was  brought  forward  a  very 
few  days  before  its  passage,  and  then 
only  under  the*  coercive  ii^uenoe  of  a 
threatened  public  calamity,  is  the  strong- 
est evidence  that,  in  the  judgment  of 
executives  and  legislators,  state  and  na- 
tional, measures  of  this  sort  were  not 
within  the  bounds  of  permissible  regula- 
tion of  commerce. 

As  already  stated,  the  act  has  not  the 
effect  of  imp>osing  any  limit  to  the  num- 
ber of  hours  that  a  trainman  may  work 
in  a  day,  nor  any  penalty  for  overtime 
work.  Therefore,  it  cannot  be  sustained 
upon  the  ground  on  which  the  court  sus- 
tained the  Act  of  March  4, 1907  (34  Stat, 
at  L.  1415,  chap.  2939,  Comp.  Stat.  1913, 
§  8677),  limiting  the  hours  of  service  o€ 
employees  engaged  in  interstate  com- 
merce,— a  ground  epitomized  in  Balti- 
more &  0.  R.  Co.  V.  Interstate  Commerce 
Commission,  221  U.  S.  612,  619,  55  L.  ed. 
878,  883,  31  Sup.  Ct.  Rep.  621,  as  fol- 
lows: '*The  length  of  hours  of  service 
has  direct  relation  to  the  efficiency  of  the 
human  agencies  upon  which  protection 
to  life  and  property  necessarily  depends. 
.  .  .  In  its  p>ower  suitably  to  provide 
for  the  safety  of  employees  [870]  and 
travelers,  Congress  was  not  limited  to 
the  enactment  of  laws  relating  to  me- 
chanical appliances,  but  it  was  also  com- 
petent to  consider,  and  to  endeavor  to 
reduce,  the  dangers  incident  to  the  st**ain 
of  excessive  hours  of  duty  on  the  part  of 
engineers,  conductors,  train  despatchera, 
telegraphers,  and  other  persons  embraced 
within  the  class  defined  by  the  act." 

The  Safety  Appliance  Acts  are  as  evi- 
dently distinguishable,  they  likewise  be- 
ing designed  to  secure  the  safety  of  em- 
ployees and  travelers,  as  this  court 
repeatedly  has  keld.  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  17,  49  L.  ed.  363,  369, 
25  Sup.  Ct.  Rep.  158,  17  Am.  Nes:.  Rep. 
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412;  Southern  R.  Co.  t.  United  States, 
222  U.  S.  20,  20,  50  L.  ed.  72,  74,  32  Sup. 
Ct  Rep.  2,  3  N.  C.  C.  A.  822;  Texas  & 
P.  R.  Co.  V.  Rigsby,  241  U.  S.  33,  41,  00 
L.  ed.  874,  878,  30  Sup.  Ct.  Rep.  482. 

Nor  does  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908  (35  Stat,  at 
L.  05,  chap.  149,  Comp.  Stat  1913,  § 
6057),  furnish  a  precedent  for  the  pres- 
ent legislation.  The  constitutionality  of 
that  act  was  sustained  in  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32  Sup. 
Ct  Rep.  169,  1  N.  C.  C.  A.  875,  upon 
grounds  very  clearly  set  forth  in  the 
opinion,  thus  (p.  48) :  ^'Congress,  in  the 
exertion  of  its  power  over  interstate 
commerce,  may  regulate  the  relations  of 
common  carriers  by  railroad  and  their 
employees,  while  both  are  engaged  in 
such  commerce,  subject  always  to  the 
limitations  prescribed  in  the  Constitu- 
tion, and  to  the  qualification  that  the 
particubun  in  which  those  relations  are 
regulated  must  have  a  real  or  substantial 
connection  with  the  interstate  commerce 
in  which  the  carriers  and  their  em- 
ployees are  engaged ;"  and  again  (m>.  50, 
51):  ''The  natural  tendency  or  the 
changes  described  is  to  impel  the  carriers 
to  avoid  or  prevent  the  negligent  acts 
and  omissions  which  are  made  the  basis 
of  the  rights  of  recovery  which  the  stat- 
ute creates  and  defines;  and,  as  whatever 
makes  for  that  end  tends  to  promote  the 
safety  of  the  employees  and  to  advance 
the  commerce  in  which  they  are  engaged, 
we  entertain  no  doubt  that  in  making 
those  changes  Congress  acted  within  the 
limits  of  the  discretion  confided  to  it 
by  the  Constitution." 

Progressive  as  has  been  the  legislation 
of  Congress  and  [880]  the  stateis  enact- 
ed during  the  past  thirty  years  for  the 
regulation  of  common  carriers,  I  have 
found  none  at  all  analogous  to  that  now 
imder  consideration.  Besides  the  acts  al- 
ready referred  to,  laws  have  been  passed 
respecting  tariffs,  bills  of  lading,  through 
routes,  joint  rates,  the  exchange  of 
traffic,  terminal  charges,  locomotive 
headlights,  and  a  multitude  of  other 
matters;  but  each  and  all  of  these  have 
some  direct  and  substantial  relation  to 
commerce  itself. 

The  suggestion  that  an  increase  in  the 
wages  of  trainmen  will  increase  their 
contentment,  encourage  prompt  and  ef- 
ficient service,  and  thus  facilitate  the 
movement  of  commerce,  is  altogether 
fanciful.  The  increase  effected  is  not  at 
all  conditioned  upon  contented  or  ef- 
ficient service.  It  benefits  alike  those 
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who  are  efficient  and  those  who  are  not. 
It  does  not  equalize  wages,  but  applies 
proportionately  in  all  cases;  making  the 
least  increase  upon  railroads  whose 
rates  of  pay  are  the  lowest,  the  greatest 
where  wages  are  the  highest.  As  a 
measure  for  improving  the  quality  of 
railroad  locomotives,  a  law  requiring  the 
companies  to  pay  25  per  cent  more  than 
before  for  each  locomotive,  without 
stipulating  for  any  improvement  in  the 
quality,  would  be  absurdly  ineffective. 
Equally  futile,  as  a  measure  for  improve- 
ment of  the  quality  of  railway  supplies, 
would  be  a  provision  of  law  compelling 
the  roads  to  pay  25  per  cent  more  than 
formerly  for  rails,  crossties,  fuel,  and  the 
like,  irrespective  of  the  question  of  qual- 
ity. In  each  of  these  instances  the 
natural  effect  of  the  regulation  as  an  aid 
to  commerce  would  be  precisely  the  same 
as  that  of  the  act  under  consideration — 
that  is,  niL 

The  attempt  is  made  to  sustain  the 
act  as  analogous  to  the  exercise  of  the 
power  to  fix  rates  of  freight  and  fare 
for  the  carriage  of  commodities  an'd 
passengers,  or  as  a  branch  of  that  power. 
This,  in  my  judgment,  is  a  false  anal- 
ogy. The  origin  and  basis  of  the  gov- 
ernmental power  to  regulate  rates  are 
in  the  right  of  the  public  to  demand 
[881]  and  secure  the  services  of  the 
common  carrier  on  reasonable  and  equal 
terms,  and  without  haggling  as  to  rates 
or  other  terms.  Every  member  of  the 
public  is  entitled  to  be  served,  and  rates 
are  established  by  public  authority  in 
order  to  protect  the  public  against  op- 
pression and  discrimination.  But  there 
18  no  common  or  other  right  on  the  part 
of  the  trainmen  to  demand  employment 
from  the  carriers,  nor  any  right  on  the 
part  of  the  carriers  to  compel  the  train- 
men to  serve  them.  The  employment  is 
a  matter  of  private  bargaining  between 
the  parties,  in  which  each  has  a  con- 
stitutional right  to  exact  such  terms  as 
he  may  deem  proper.  Adair  v.  United 
States,  208  U.  S.  161,  172,  173,  52  L. 
ed.  436,  441,  442,  28  Sup.  Ct  Rep.  277, 
13  Ann.  Cas.  764;  Coppage  v.  Kansas, 
236  U.  S.  1,  20,  59  L.  ed.  441,  448,  L.R.A. 
1915A,  960,  35  Sup.  Ct  Rep.  240.  Thus 
the  sole  foundation  of  the  governmental 
power  to  fix  rates  is  absent  in  the  case 
of  wages,  and  the  asserted  power  to  fix 
the  latter  is  inconsistent  with  the  con- 
stitutional rights  of  employer  and  em- 
ployee to  agree  between  themselves  re- 
specting the  terms  of  the  employment 

But,  further,  the  interest  of  the  pub- 
lic in  the  regulation  of  rates  lies  in 
limiting  the  carrier  to  a  reasonable  eom- 
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pensation  for  his  services.  Incidentally, 
such  a  regulation  may  exert  an  indirect 
influence  upon  wages,  as  upon  other  ex- 
penditures of  the  carrier.  Thus,  the  In- 
terstate Commerce  Commission  has  held 
that  undue  cost  of  operation  or  manage- 
ment cannot  stand  as  a  justification  for 
unreasonably  high  rates.  Milk  Pro- 
ducers' Protective  Asso.  v.  Delaware,  L. 
&  W.  R.  Co.  7  Inters.  Com.  Rep.  92, 164; 
Society  of  American  Florists  v.  United 
States  Exp.  Co.  12  Inters.  Com.  Rep. 
120, 127.  But  whatever  concern  the  pub- 
lic authorities,  as  regulators  of  com- 
merce, have  in  the  cost  of  operation  or 
management  (including  the  rates  of 
wages),  is  in  the  direction  of  lowering 
— not  increasing — expenses.  The  pres- 
ent act  has  for  its  purpose  and  necessary 
effect  the  raising  of  wages;  and  what- 
ever may  be  its  justification  from  the 
humanitarian  standpoint,  it  cannot 
seriously  be  regarded  as  a  regulation  of 
commerce  because  incidental  to  a  r^u- 
lation  [382]  of  rates.  It  is,  indeed,  the 
very  antithesis  of  such  a  regulation.  K 
it  reduced  wages,  it  would  be  much  more 
easily  supportable  on  this  theory. 

The  primary  and  fundamental  consti- 
tutional defect  that  I  find  in  the  act 
now  under  consideration  is  precisely 
this:  that  it  undertakes  to  regulate  the 
relations  of  common  carriers  by  railroad 
to  their  employees  in  respect  to  a  par- 
ticular matter — an  increase  of  wages — 
that  has  no  real  and  substantial  connec- 
tion with  the  interstate  commerce  in 
which  the  carriers  and  their  employees 
are  engaged.  Certainly  the  amount  of 
wages  that  shall  be  paid  to  a  trainman 
has  no  more  substantial  relation  to  com- 
merce than  the  matter  which  was  under 
consideration  in  Adair  v.  United  States, 
208  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764,  that  is,  the 
right  of  an  employee  to  retain  his  em- 
ployment notwithstanding  his  member- 
ship in  a  labor  organization.  In  that 
case  this  court,  by  Mr.  Justice  Harlan, 
used  the  following  language  (p.  178) : 
''But  what  possible  legal  or  logical  con- 
nection is  there  between  an  employee's 
membership  in  a  labor  organization  and 
the  carrying  on  of  interstate  commerce? 
Such  relation  to  a  labor  organization 
cannot  have,  in  itself  and  in  the  eye  of 
the  law,  any  bearing  upon  the  commerce 
with  which  the  employee  is  connected  by 
his  labor  and  services." 

It  proves  nothing  to  say  that  the  in- 
crease of  pay  was  or  is  necessary,  in  the 
judgment  of  Congress,  to  prevent  all 
railroad  service  in  interstate  commerce 
from  being  suspended.    As  a  law  to  pre- 
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vent  a  strike,  the  act  is  quite  intelligible; 
but,  as  we  have  seen,  the  emergency  con- 
ferred no  power  upon  Congress  to  im- 
pose the  burden  upon  the  carriers.  If 
the  public  exigency  required  it.  Congress 
perhaps  might  have  appropriated  public 
moneys  to  satisfy  the  demands  of  the 
trainmen.  But  there  is  no  argument  for 
requiring  the  carriers  to  pay  the  cost 
that  would  not  equally  apply  to  renewed 
demands,  as  often  as  made,  if  made  by 
men  who  had  the  power  to  tie  up  traffic 
I  cannot  [383]  believe  that  this  is  regu- 
lation of  commerce,  within  the  meaning 
of  the  Constitution. 

But,  secondly,  as  already  remarked, 
and  as  shown  in  the  above  quotation 
from  223  U.  S.  p.  49,  the  power  of  Con- 
gress to  regulate  conmierce  among  the 
states  is  ''subject  always  to  the  limita- 
tions prescribed  in  the  Constitution," 
and,  among  others,  to  the  inhibition  of 
the  5th  Amendment  against  the  depriva- 
tion of  liberty  or  property  without  due 
process  of  law  and  the  taking  of  private 
property  for  public  use  without  just 
compensation.  THis  has  been  held  so 
often  that  it  hardly  is  necessary  to  cite 
cases.  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  336,  37  L.  ed.  463, 
471,  13  Sup.  Ct.  Rep.  622;  United  States 
V.  Lynah,  188  U.  S.  445,  471,  47  L.  ed. 
539,  549,  23  Sup.  Ct.  Rep.  349;  Adair  v. 
United  States,  208  U.  S.  161,  180,  52  L. 
ed.  436,  445,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  United  States  v.  Cress, 
decided  March  12,  1917  [243  U.  S.  316, 
ante,  746,  37  Sup.  Ct.  Rep.  380]. 

I  am  convinced  that  the  act  trans- 
gresses this  provision  of  the  Amendment 
in  two  respects;  first,  in  that  it  exceeds 
the  bounds  of  proper  regulation,  and  de- 
prives the  owners  of  the  railroads  of 
their  fundamental  rights  of  liberty  and 
property;  and,  secondly,  in  that  Con- 
gress, although  confessedly  not  in  posses- 
sion of  the  information  necessary  for 
intelligent  and  just  treatment  of  the 
pending  controversy  between  the  car- 
riers and  the  trainmen  (for  the  act  it- 
self, in  its  second  section,  provides  for 
the  very  investigation  that  the  history 
of  the  legislation  shows  was  imperative- 
ly necessary),  arbitrarily  imposed  upon 
the  carriers  the  entire  and  enormous  cost 
of  an  experimental  increaso  in  wages, 
without  providing  for  any  compensation 
to  be  paid  in  case  the  investigation 
should  demonstrate  the  impropriety  of 
the  increase. 

Upon  the  first  of  these  points,  I  repeat 
that  the  sole  authority  of  Congress  to 
regulate  these  railroad  corporations,  in- 
cluding  that   companv  which   is  repre- 
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sented  in  the  present  actioni  arises  from 
the  fact  that  they  voluntarily  have  de- 
voted their  property  to  the  service  of 
interstate  commerce.     I  am  unahle  to 
find  in  the  Constitution  any  [884]  au- 
thority on  the  part  of  Congress  to  com- 
mandeer the  ra^roadsy  or  the  services  of 
the  trainmen.     The  cases  that  are  re- 
ferred  to   as  sustaining   the   supposed 
obligation  of  the  carrier  to  carry  on  its 
business  r^ardless  of  cost,  and  the  au- 
thority of  government  to  compel  per- 
formance of  that  obligation    (Atlantic 
Coast  line   R.   Co.  v.  North   Carolina 
Corp.  Commission,  206  U.  S.  l,  27,  51 
L.  ed.  933,  945,  27  Sup.  Ct.  Rep.  585, 11 
Ann.  Cas.  398;  Missouri  P.  R.  Co.  v. 
Kansas,  216  U.  S.  262,  279,  54  L.  ed.  472, 
479,  30  Sup.  Ct  Rep.  330;  see  also  Wis- 
consin, M.  &  P.  R.  Co.  V.  Jacobson,  179 
U.  S.  287,  302,  45  L.  ed  194^  201,  21 
Sup.  Ct  Rep.  115),  were  decisions  sus- 
tainiug  the  power  of  state  governments 
to  enforce  obligations  arising  out  of  the 
grant  by  the  state  to  the  railroad  com- 
pany of  the  right  of  existence  and  the 
franchise  to  operate  its  road;  and  they 
were  decided  upon  the  authority  of  a 
line   of   decisions   in   the   state   courts 
(Worcester  v.  Norwich  &  W.  R.  Co.  109 
Mass.  103,  113;  People  ex  rel.  Kimball 
V.  Boston  &  A.  R.  Co.  70  N.  Y.  569,  571; 
People  V.  New  York,  L.  E.  &  W.  R.  Co. 
104  N.  Y.  58,  67,  58  Am.  Rep.  484,  9  N. 
E.  856;  People  ex  rel.  Cantrell  v.  St 
Louis,  A.  &  T.  H.  R.  Co.  176  Dl.  512, 
524,  35  L.R.A.  656,  45  N.  E.  824,  52  N. 
E.  292)  that  based  the  right  of  control 
up>on  the  power  of  the  state  to  enforce 
the  charter  obligation  and  the  reserved 
power  to  alter  or  amend  the  charter  in 
the  public  interest.    The  relation  of  the 
Federal  government  to  railroad  compa- 
nies not  chartered  by  it  is  altogether  dif- 
ferent, being   dependent  entirely  upon 
the  fact  that  the  companies  have  seen 
fit  to  engage  in  interstate  transportation, 
— a  branch  of  business  from  which,  in 
my  opinion,  they  are  at  liberty  to  with- 
draw at  any  time;  so  far  as  any  author- 
ity of  the  Federal  government  to  prevent 
it  is  concerned,  however  impracticable 
such  withdrawal  may  be. 

The  extent  to  which  regulation  prop- 
erly can  go  under  such  circumstances  was 
defined  very  clearly  by  this  court  in  the 
great  case  of  Munn  v.  Dlinois,  94  XT.  S. 
113,  24  L.  ed.  77,  where  Mr.  Chief  Jus- 
tice Waite,  speaking  for  the  court,  said 
(p.  126) :  'Troperty  does  become  clothed 
with  a  public  interest  when  used  in  a 
manner  to  make  it  of  public  consequence, 
[885]  and  affect  the  community  at  large. 

When,  therefore,  one  devotes  his  prop- 
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erty  to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for 
the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.  He  may 
withdraw  his  grant  by  discontinuing  the 
use;  but,  so  lon^  as  he  maintains  the  use, 
he  must  submit  to  the  controL^'  The 
control  there  referred  to  was  a  regula- 
tion by  the  state  of  the  service  per- 
formed bv  public  warehouses,  and  a  limi- 
tation of  the  char^  for  uiat  service. 
The  opinion  made  it  plain  that  the  in- 
terest of  the  public  was  not  in  the  prop- 
erty, but  in  the  use  of  it;  that  not  its 
management  or  disposition  in  general, 
but  only  the  manner  of  its  use  in  the 
service  of  the  public,  was  subject  to  con- 
trol. 

The  same  limitation  upon  the  author- 
ity of  the  public  has  been  variously  ez- 
Eressed    in    many    decisions.    Thus,    in 
Qterstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  209  U.  S.  108,  118, 
52  L.  ed.  705,  712,  28  Sup.  Ct  Rep.  493, 
the  court,  by  Mr.  Justice  Brewer,  said: 
''It  must  be  remembered  that  railroads 
are  the  private  property  of  their  owners; 
that  while  from  the  public  character  of 
the  work  in  which  they  are  engaged  the 
public  has  the  power  to  prescril^  rules 
for  securing  faithful  and  efficient  servioe 
and  equality  between  shippers  and  com- 
munities, yet  in  no  proper  sense  is  the 
public  a  general  manager."    In  Southern 
r.  Co.  V.  Interstate  Commerce  Commis- 
sion, 219  U.  S.  433,  444,  55  L.  ed.  283, 
287,  31  Sup.  Ct.  Rep.  288,  reference  was 
made  to  the  unwarranted  assertion  by 
the  Commission  of  ''a  power  which,  if  it 
obtained,  would  open  a  vast  field  for  the 
exercise  of  discretion,  to  the  destruction 
of  rights  of  private  property  in  rail- 
roads, and  would,  in  enect,  assert  public 
ownership  without  any  of  the  responsi- 
bilities which  ownership  would  imply." 
And,    in    the    Minnesota    Rate    Cases 
(Simpson  v.  Shepard)    230  XT.  S.  352, 
433,  57  L.  ed.  1511, 1555,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct  Rep.  729,  Ann.  Cas. 
1916A,  18,  it  was  said:    "The  property 
of  the  railroad  corporation  has  been  de- 
voted to  a  public  use.    There  is  always 
the  obligation  springing  from  the  nature 
of  the  business  in  which  it  is  [386]  en- 
gaged— ^which  private  exigency  may  not 
be  permitted  to  ignore — that  there  shall 
not  be  an  exorbitant  charge  for  the  serv- 
ice rendered.    But  the  state  has  not  seen 
fit  to  undertake  the  service  itself;  and 
the  private  property  embarked  in  it  is 
not  placed  at  the  mercy  of  legislative 
caprice.    It  rests  secure  under  the  con- 
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stitntional  protection  which  extends  not 
merely  to  the  title,  but  to  the  right  to 
receive  just  compensation  for  the  serv- 
ice given  to  the  public." 

The  case  last  mentioned  was  one  of 
allied  confiscation  resulting  from  a 
state  law  limiting  rates  of  freight,  and 
the  language  quoted  was  appropriate  to 
that  topic.  But  the  right  to  immunity 
from  confiscation  is  not  the  only  right 
of  property  safeguarded  Ky  the  5th 
Amendment.  Rights  of  property  in- 
clude something  more  than  mere  owner- 
ship and  the  privilege  of  receiving  a 
limited  return  from  its  use.  The  right 
to  control,  to  manage,  and  to  dispose  of 
it,  the  right  to  put  it  at  risk  in  business, 
and  by  legitimate  skill  and  enterprise  to 
make  gains  beyond  the  fixed  rates  of  in- 
terest,— the  right  to  hire  employees,  to 
bargain  freely  with  them  about  the  rate 
of  wages,  and  from  their  labors  to  make 
lawful  gains, — these  are  among  the  es- 
sential rights  of  property,  that  pertain 
to  owners  of  railroads  as  to  others.  The 
devotion  of  their  property  to  the  public 
use  does  not  give  to  the  public  an  inter- 
est in  the  property,  but  only  in  its  use. 

This  act,  in  my  judgment,  usurps  the 
right  of  the  owners  of  the  raiboads  to 
manage  their  own  properties,  and  is  an 
attempt  to  control  and  manage  the  prop- 
erties rather  than  to  regulate  their  use 
in  commerce.  In  particular,  it  deprives 
the  carriers  of  their  right  to  agree  with 
their  employees  as  to  the  terms  of  em- 
ployment. Without  amplifying  the 
point,  I  need  only  refer  again  to  Adair  v. 
United  States,  208  U.  S.  161,  174,  178, 
52  L.  ed.  436,  442,  444,  28  Sup.  Ct.  Bep. 
277,  13  Ann.  Cas.  764. 

I  wholly  dissent  from  the  suggestion, 
upon  which  great  stress  is  laid  in  the 
opinion  of  the  majority  of  the  court, 
[887]  that  the  admittedly  private  right 
of  the  carriers  and  their  employees  to 
fix  by  agreement  between  themselves  the 
standard  of  wages  to  control  their  rela- 
tions— a  right  guaranteed  by  the  ''due 
process  of  law"  clause,  as  this  court  re- 
peatedly has  held — can  be  set  at  naught 
or  treated  as  waived  in  the  present  in- 
stance because  the  parties  have  failed 
to  agree,  or  that  legislative  interference 
can  be  justified  on  that  ground.  The 
right  to  contract  is  the  right  to  sa^  by 
what  terms  one  will  be  bound.  It  is  of 
the  very  essence  of  the  right  that  the 
parties  may  remain  in  disagreement  if 
either  party  is  not  content  with  any  term 
proposed  by  the  other.  A  failure  to 
agree  is  not  a  waiver  but  an  exercise  of  i 
the  right, — as  much  so  as  the  making  of  | 
an  agreement. 
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To  say  that  the  United  States  has 
such  a  relation  to  interstate  traffic  and 
the  transportation  of  the  mails  that  it 
may  interfere  directly,  by  force,  or  in- 
directly, through  the  courts,  to  remove 
obstructions  placed  by  wrongdoers  in  the 
way  of  such  transportation  (Re  Debs, 
158  U.  S.  564,  582,  586,  39  L.  ed.  1092, 
1101, 1103,  15  Sup.  Ct.  Rep.  900),  is  not 
to  say  that,  when  obstruction  is  threat- 
ened. Congress,  without  taking  over  the 
railroads  and  paying  just  compensation 
to  the  owners,  may  exercise  control  of 
the  revenues  and  dispose  of  them  for  the 
purpose  of  buying  peace,  either  by  direct 
intervention  or  through  coercive  l^^la- 
tion.  To  do  this  is  to  ignore  the  dis- 
tinction between  meum  and  tuum,  to 
safeguard  which  was  one  of  the  objecta 
of  the  5th  Amendment. 

The  logical  consequences  of  the  doc^ 
trine  now  announced  are  sufficient  to 
condemn  it.  If  Congress  may  fix  wages 
of  trainmen  in  interstate  commerce  dur- 
ing a  term  of  months,  it  may  do  so  dur- 
ing a  term  of  years,  or  indefinitely.  If 
it  may  increase  wages,  much  more  cer- 
tainly it  may  reduce  them.  If  it  may 
establish  a  minimum,  it  may  establish  a 
maximum.  If  it  may  impose  its  arbitral 
award  upon  the  parties  in  a  dispute 
about  wages,  it  may  do  the  same  in  the 
event  of  a  dispute  between  the  railroads 
and  [888]  the  coal  miners,  the  ear  build- 
or  the  producers  of  any  other  commodity 
essential  to  the  proper  movement  of 
traffic. 

That  the  act  is  a  wide  departure  from 
all  previous  legislation  for  regulating 
commerce  has  been  shown.  The  bearing 
of  this  upon  the  present  point  is  obvious, 
since  it  is  a  safe  assertion  that  every 
dollar  of  the  thousands  of  millions  that 
are  invested  in  railroads  in  this  country 
has  been  invested  without  any  anticipa- 
tion or  reason  for  anticipating  that  a 
law  of  this  character  would  be  adjudged 
to  be  permissible,  either  as  a  regulation 
of  commerce  or  on  any  other  ground. 

Up>on  the  second  ground,  of  repug- 
nancy to  the  5th  Amendment,  I  need  not 
dwell,  since  it  is  dealt  with  fully  in  the 
dissenting  opinion  of  Mr.  Justice  Day^ 
with  whose  views  upon  that  question  1 
entirely  agree. 

Mr.  Justice  Van  DeTaater  concurs  in 
this  dissent,  including  that  portion  of 
Mr.  Justice  Day's  dissenting  opinion  just 
mentioned. 

Mr.  Justice  McBeynolds,  dissenting: 

Whatever  else  the  Aot  of  September 

3, 5,  I91«  [39  SUt.  at  L.  721,  chap.  436], 
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may  do,  it  certainly  commands  that  dur- 
ing a  minimwm  period  of  seven  months 
interstate  common  carriers  by  railroads 
shall  pay  their  emplovees  engaged  in 
operating  trains  for  eight  hours'  work  a 
wage  not  less  than  the  one  then  estab- 
lished for  a  standard  day, — generally 
ten  hours. 

I  have  not  heretofore  supposed  that 
such  action  was  a  regulation  of  com- 
merce within  the  fair  intendment  of 
those  words  as  used  in  the  Constitution; 
and  the  argument  advanced  in  support 
of  the  contrary  view  is  unsatisfactory  to 
my  mind.  I  cannot,  therefore,  concur  in 
the  conclusion  that  it  was  within  the 
power  of  Congress  to  enact  the  statute. 

[380]  But,  considering  the  doctrine 
now  affirmed  by  a  majority  of  the  court 
as  established,  it  follows  as  of  course 
that  Congress  has  power  to  fix  a  maxi- 
mum as  well  as  a  minimum  wage  for 
trainmen;  to  require  compulsory  arbi- 
tration of  labor  disputes  which  may 
seriously  and  directly  jeopardize  the 
movement  of  interstate  traffic;  and  to 
take  measures  effectively  to  protect  the 
free  flow  of  such  commerce  against  any 
combination,  whether  of  operatives,  own- 
ers, or  strangers. 
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States  —  relation  to  Federal  govern- 
ment ^  exdnslveuesB  of  Federal  con- 
trol of  public  lands.  j 

1.  The  inclusion  within  a  state  of  lands 
ai  li.  ed. 


of  the  United  States  does  not  take  from 
Congress  the  power  to  control  their  occu- 
pancy and  use,  to  protect  them  from  tres- 
pass and  injury,  and  to  prescribe  the  condi- 
tions upon  which  others  may  obtain  rights 
in  them,  even  though  this  may  involve  the 
exercise  in  some  measure  of  what  is  com- 
monly known  as  the  police  power. 
[For  other  cones,  see  States,  IV.  c;  Public 
Lands,  1.  a,  In  Dltfest  Sup.  Ct.  1908.] 

States  —  relation  to  Federal  govern- 
ment —  excluslveness  of  Federal  con- 
trol of  public  land^use  for  oonuner- 
dal  enterprises. 

2.  State  laws,  including  those  relating 

to  the  exercise  of  the  power  of  eminent 

domain,  have  no  l)earing  upon  a  controversy 

over  the  right  to  use  public  lands  of  the 

United  States  within  the  state  as  sites  for 

commercial   enterprises,    except   so   far    as 

such  laws  may  have  been  adopted  or  made 

applicable  by  Congress. 

[For  other  cuMes,  see  States,  IV.  c:  Public 
Lands,  I.  b,  in  Diyest  Sup.  Ct.  1908.] 

Public  lands  »  use  for  rlgbt  of  way  for 
electric  power  —  repeal  of  grant. 

3.  So  far  as  they  may  have  been  ap- 
plicable to  rights  of  way  for  electric  power, 
U.  S.  Rev.  Stat.  §§  2330  and  2340,  grant- 
ing a  right  of  way  over  the  public  lands 
for  ditches,  canals,  and  reservoirs  used  in 
diverting,  storing,  and  carrying  water  for 
"mining,  agricultural,  manufacturing,  and 
other  purposes,"  were  superseded  by  the 
enactment  of  the  Act  of  May  14,  1806  (20 
Stat,  at  L.  120,  chap.  170,  Comp.  Stat.  1013, 
§  4944),  empowering  the  Secretary  of  the 
Interior,  "under  general  regulations  to  be 
fixed  by  him,  to  permit  the  use  of  right  of 
way  to  the  extent  of  twenty-five  feet,  to- 
gether with  the  use  of  necessary  ground, 
not  exceeding  forty  acres,  upon  the  public 
lands  and  forest  reservations  of  the  United 
States,  by  any  citizen  or  association  of 
citizens  of  the  United  States,  for  the  pur- 
pose of  generating,  manufacturing,  or  dis- 
tributing electric  power."  The  omission 
from  this  statute  Of  an^  mention  of  ditches, 
canals,  and  reservoirs  is  of  no  significance, 
since  it  is  similarly  silent  respecting  power 
houses,  transmission  lines,  and  subsidiary 
structures. 

[For  other  cases,  see  Public  Lands,  I.  b;  Stat- 
utes. III.  b.  In  Digest  Sup.  Ct.  1908.] 

Public  lands  »  use  for  generating  and 
distributing  electric  energy  »  con- 
gressional assent. 

4.  No  riffht  to  use  the  public  lands  as 
sites  for  works  employed  in  generating  and 
distributing  electric  power  can  be  fbunded 
upon  the  provisions  of  the  Act  of  March  3, 
1891  (26  Stat,  at  L.  1095,  chap.  561,  Comp. 
SUt.  1913,  §§  4934-4037),  §§  18-21,  relat- 
ing to  rights  of  way  for  ditches,  canals,  and 
reservoirs  for  the  purpose  of  irrigation,  and 
calling  for  the  filing  of  maps  of  location 
which  are  to  be  effective  and  noted  upon 
the  public  records  when  approved  by  the 

Note. — On  estoppel  as  to  assertion  of 

govermnental  ix>wer — see  note  to  People 

ex  reL  Colfax  v.  Maxton,  16  L.B.A.  17^ 
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Secretary  of  the  Interior,  or  upon  the  pro- 
Tisions  of  the  Act  of  May  11,  1898  (30 
Stat,  at  L.  404,  chap.  292,  Comp.  Stat.  1913, 
§  4043),  permitting  rights  of  way  "ap- 
proved" under  the  earlier  statute  to  be  used 
for  certain  additional  purposes,  including 
the  development  of  power  "as  subsidiary  to 
the  main  purpose  of  irrigation,"  where  no 
maps  of  location  have  been  filed  or  ap- 
proved, the  rights  of  way  are  not  claimed 
merely  for  ditches,  canals,  or  reservoirs,  and 
irrigation  is  neither  the  sole  nor  the  main 
purpose  for  which  any  part  of  the  asserted 

rights  of  way  is  used. 

I  For  other  cases,  see  Public  Lends,  L  b,  in 
Disest  Sup.  Ct.  1908.] 

Public  lands  —  use  for  generating  and 
distributing   electric   energy   —  con- 
gressional assent. 
6.  Those  who  have  not  conformed  to 
the  requirements  of  the  Act  of  February  16, 
1901  (31  SUt  at  L.  790,  chap.  372,  Comp. 
Stat.  1913,  §  4946)    and  have  received  no 
permission  or  license  under  it»  can  claim 
no  right  under  such  statute  to  use  the  pub- 
lic lands  as  sites  for  works  employed  in 
generating  or  distributing  electric  power. 
I  For  other  cases,  see  Pablie  Lands,  I.  b,  in 
Digent  Sup.  Ct.  1908.] 

Public  lands  —  nse  for  generating  and 
distributing  electric  energy  —  con- 
gressional assent. 

6.  The  right  to  use  the  public  lands  in 
forest  reservations  as  sites  for  works  em- 
ployed in  generating  and  distributing  elec- 
tric power,  some  of  which  is  sold  in  adja- 
cent or  distant  towns,  or  to  those  who  are 
engaged  in  mining  or  milling  or  in  reduc- 
ing ores,  was  not  given  by  the  Act  of  Febru- 
ary 1,  1005  (33  Stat  at  L.  628,  chap.  288, 
Comp.  Stat.  1013,  §  823),  which  provides 
for  rights  of  way  in  forest  reserves  for 
ditches,  canals,  reservoirs,  and  the  like 
(making  no  provision  for  power  houses, 
transmission  lines,  or  subsidiary  struc- 
tures) "for  municipal  or  mining  purposes, 
and  for  the  purposes  of  the  milling  and  re- 
duction of  ores." 

[For  other  cases,  see  Public  Lends,  I.  b.  in 
Digest  Sup.  Ct.  1908.] 

Estoppel  —  of  United  States  —  acts  of 
officers  and  agents. 

7.  No  understanding  and  agreement  with 
the  officers  or  agents  of  the  United  States 
can  estop  the  government  from  questioning 
the  right  to  use  the  public  land  in  forest 
reservations  as  sites  for  works  employed  in 
generating  and  distributing  electric  power. 
I  For  other   cases,   see   Estoppel,   II.  a,   2,   in 

Digest  Sup.  Ct.  1908.] 

Estoppel  —  of  United  States  —  laches  or 
neglect  of  duty  by  officers. 

8.  The  United  States  is  not  estopped  to 
-question  tiie  right  to  use  public  lands  in 
forest  reservations  as  sites  for  works  em- 
ployed in  generating  and  distributing  elec- 
tric powor  because  the  agents  in  the  forestry 
service,  and  other  government  officers  and 
'tmploj^m,  with  knowledge  of  what  the  power 
compuiies  were  doing,  not  cmly  did  not  ob- 
ject thereto^  but  impliedly  acquiesced  there- 
792 


in  until  after  the  works  were  completed  and 

put  into  operation. 

I  For  other  cases,  see  Bstoppel,  HI.  d.  la 
Digest  Sup.  Ct.  1908.] 

Public  lands  —  administrative  regula- 
tions —  who  may  question  validity. 

9.  Those  using  the  public  lands  in  for- 
est reservations  as  sites  for  works  employed 
in  distributing  electric  power  without  seek- 
ing  a  license  or  permit  under  the  Act  of 
February  16,  1901  (31  Stat,  at  L.  790,  chap. 
372,  Coinp.  Stat.  1913,  §  4946),  or  conform- 
ing or  offering  to  conform  to  all  lawful  ad- 
ministrative regulations  promulgated  under 
that  statute,  are  not  in  a  position  to  com- 
plain that  some  of  such  regulations  go  be- 
yond what  is  appropriate  for  the  protec- 
tion of  the  interests  of  the  United  States, 
and  are  unconstitutional,  unauthorized,  and 
unreasonable. 

[For  other  cases,  see  Public  Lands,  L  a.  2. 
in  Digest  Sup.  Ct.  1908.] 

Pnblic  lands  ^  nse  for  generating  and 
distributing  electric  energy  —  con- 
gressional assent. 

10.  Congressional  enactments  providing 
or  recognising  that  rights  to  the  use  of 
water  in  streams  running  through  the  publie 
lands  and  forest  reservations  may  be  ac- 
quired in  accordance  with  local  laws  have 
no  application  to  a  controversy  over  the 
right  to  use  the  public  lands  and  forest 
reservations  as  sites  for  works  employed  in 
generating  and  distributing  electric  power. 
[For  other  cases,  see  Public  Lands,  I.  b.  in 

Digest  Sup.  Ct.  1908.1 

Public  lands  —  unlawful  nse  —  com- 
pensation to  government. 

11.  Appropriate  compensation  to  the 
United  States  for  the  past  use  and  occu- 
pancy of  public  lands  in  forest  reservations 
as  sites  for  works  employed  in  generating 
and  distributing  electric  power  without  the 
consent  of  the  United  States,  and  contrary 
to  its  laws,  should  be  included  in  a  decree 
enjoining  such  use,  and  sliould  be  measured 
by  the  reasonable  value  of  the  occupancy 
and  use,  considering  its  extent  and  dura- 
tion, and  not  by  the  scale  of  charges  fixed 
by  administrative  regulations  promulgated 
by  the  Act  of  February  16,  1001  (31  Stat, 
at  L.  790,  chap.  372,  Comp.  SUt  1013,  § 
4946),  for  use  and  occupancy  under  a  license 
or  permit  granted  under  that  statute. 
[For  other  cases,  see  Public  Lands,  I.  b,  la 

Digest  Sup.  Ct.  1908.] 

[Nos.   202-207.] 

Argued  October  11  and  12,  1916.    Decided 
March  10,  1017. 

CROSS  APPEAIJ3  from  the  District  Court 
of  the  United  States  for  the  District 
of  Utah  to  review  decrees  enjoining,  but 
without  compensation  for  prior  occupancy 
and  use,  the  continued  occupancy  and  use 
of  public  lands  in  the  forest  reservations 
as  sites  for  works  employed  in  generating 
and  distributing  electric  power.  Reversed 
so  far  as  such  decrees  deny  the  government's 

S4S  V.  8. 


1010. 


UTAH  POWER  k  L.  CO.  t.  UNITED  STATES. 


right  to  oompenaation,  and  in  other  respects 
allirmed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Grmham  Sumner  and  William 


V.  Hodges  argued  the  cause  and  filed  a 
brief  for  the  Utah  Power  &  Light  Com- 
pany: 

The  sovereign  rights  and  powers  of 
the  states  newly  ac&iitted  to  the  Union 
are  the  same  as,  and  are  no  greater  and 
no  less  than,  those  of  the  original  Thir- 
teen States.  No  provisions  in  the  Enab- 
ling Acts  under  which  such  states  are 
admitted  can  have  the  effect  of  limiting 
or  restricting  their  sovereign  powers. 
Any  provision  which  purported  to  do 
80  would  be  void. 

United  States  r.  Harris,  106  U.  S. 
629,  635,  27  L.  ed.  290,  292,  1  Sup.  Ct. 
Rep.  601 ;  Kansas  v.  Colorado,  206  U.  S. 
46,  87,  61  L.  ed  966,  970,  27  Sup.  Ct. 
R^.  665;  McGilvra  v.  Boss,  215  U.  S. 
70,  64  L.  ed.  96,  30  Sup.  Ct  Rep.  27-, 
Coyle  V.  Smith,  221  U.  8.  559,  65  L.  e^. 
863,  31  Sup.  Ct.  Rep.  688;  Scott  v.  Lat- 
tig,  227  U.  S.  229, 57  L.  ed.  490,  44  L.R.A. 
(N.S.)  107,  33  Sup.  Ct.  Rep.  242. 

The  power  of  eminent  domain  is  an 
attribute  of  sovereignty.  Each  state, 
because  it  is  a  sovereign,  has  the  right 
and  power  to  take  and  use  property  for 
a  public  purpose  uix>n  payment  of  just 
compensation,  and  the  United  States, 
because  it  is  a  sovereign,  has  the  same 
right  and  power  for  any  purpose  which 
the  United  States  is,  by  the  Federal 
Constitution,  authorized  to  accomplish. 
This  ix>wer  is  a  means  or  instrument 
which  a  sovereign  can  use  for  the  ac- 
complishment of  any  purpose  within  its 
powers. 

Kohl  T.  United  States,  91  U.  S.  367, 
23  L.  ed.  449;  Mississippi  &  R.  River 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25 
L.  ed.  206;  Luxton  v.  North  River  Bridge 
Co.  153  U.  6.  626,  38  L.  ed.  808, 14  Sup. 
Ct.  Rep.  89L 

The  rights  and  powers  of  the  United 
States  as  the  owner  of  land  within  a 
state,  which  is  not  used  or  needed  for  a 
governmental  purpose,  are  the  same  as 
those  of  other  owners  of  similar  land 
within  the  same  state. 

Butte  City  Water  Co.  v.  Baker,  196 
U.  S.  119,  49  L.  ed.  409,  26  Sup.  Ct.  Rep. 
211;  Camfield  v.  United  States,  167  U. 
S.  618,  42  L.  ed.  260,  17  Sup.  Ct.  Rep. 
864;  Light  v.  United  States,  220  U.  S. 
637,  65  L.  ed.  574,  31  Sup.  Ct  Rep.  486. 
It  is  fundamental  that  all  legal  ques- 
tions affecting  land  and  the  rights  and 
powers  of  owners  of  land  are  governed 

and  determined  by  the  law  of  the  state' 
61  li.  ed. 


in  which  the  land  is  located.  There  it 
no  Federal  common  law  of  real  property. 
Derby  v.  Jacques,  1  Cliff.  425,  Fed. 
Cas.  No.  3,817;  Burgess  v.  Seligman, 
107  U.  S.  20,  33,  27  L.  ed.  359,  366,  2 
Sup.  Ct.  Rep.  10;  Bucher  v.  Cheshire 
R.  Co.  126  U.  S.  565,  683,  31  L.  ed.  795, 
798,  8  Sup.  Ct.  Rep.  974;  Amy  v.  Water- 
town,  130  U.  S.  301,  32  L.  ed.  946,  & 
Sup.  Ct  Rep.  630;  Hartford  F.  Ins.  Co. 
V.  Chicago,  M.  ft  St.  P.  R.  Co.  175  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33; 
Clarke  v.  Clarke,  178  U.  S.  186,  44  L. 
ed.  1029,  20  Sup.  Ct  Rep.  873;  Thomp- 
son V.  Fairbanks,  196  U.  S.  616,  49  L 
ed.  677,  26  Sup.  Ct  Rep.  306. 

To  hold  that  the  United  States  has  the 
power  to  define  its  rights  and  powers  as 
an  owner  of  land  within  a  state,  al- 
though the  state  has  the  power  to  define 
the  rights  and  powers  of  other  owners 
of  similar  land  within  the  same  state, 
would  create  a  condition  of  chaos.  For 
the  sake  of  orderly  government  there 
must  be  one,  and  only  one,  source  of  the 
power  to  define  by  law  the  rights  and 
powers  which  are  incident  to  owner- 
ship of  land.  For  instance,  in  some> 
states  the  eastern  doctrine  of  riparian 
rights,  and  in  others  the  western  doc- 
trine of  appropriation,  applies  to  land 
bordering  on  flowing  water.  These  two 
doctrines  are  antagonistic  to  each  other 
and  cannot  both  exist  in  the  same  jur- 
isdiction. 

Schodde  v.  Twin  FaUs  Land  ft  Water 
Co.  224  U.  S.  107,  56  L.  ed.  686,  32  Sup. 
Ct.  Rep.  470;  Snyder  v.  Colorado  Gold 
Dredging  Co.  104  C.  C.  A.  136,  181  Fed. 
63. 

It  must  be  that  lind  of  the  United 
States  within  a  state,  which  is  not  used 
or  needed  for  a  governmental  purpose, 
is  subject  to  the  jurisdiction,  powers,  and 
laws  of  the  state  in  the  same  manner 
and  to  the  same  extent  as  similar  land 
of  others. 

Broder  r.  Natoma  Water  ft  Min.  Co. 
101  U.  S.  274,  26  L.  ed.  790,  6  Mor.  Min. 
Rep.  33;  Ft  Leavenworth  R.  Co.  v. 
Lowe,  114  U.  S.  526,  29  L.  ed.  264,  5  Sup. 
Ct.  Rep.  995;  Chicago,  R.  I.  ft  P.  R.  Co. 
V.  McGlinn,  114  U.  S.  642,  29  L.  ed. 
270,  6  Sup.  Ct  Rep.  1006 ;  Ward  v.  Race 
Horse,  163  U.  S.  604,  41  L.  ed.  244,  16 
Sup.  Ct.  Rep.  1076;  Camfield  v.  United 
States,  167  U.  S.  618,  42  L.  ed.  260,  17 
Sup.  Ct.  Rep.  864;  Kansas  v.  Colorado, 
206  U.  S.  46,  61  L.  ed.  956,  27  Sup.  Ct. 
Rep.  656;  McGilvra  v.  Ross,  216  U.  S. 
70,  54  L.  ed.  95,  30  Sup.  Ct.  Rep.  27; 
People  V.  Shearer,  30  Cal.  658 ;  Woodruff 
V.  North  Bloomfield  Oravel  Min.  Co.  & 
Sawy.  441, 18  Fed  76a 


SU]PR£Mfi  COURT  OF  tHfi  tJNlTED  STATES. 


Oct.  Tmeu, 


The  United  States  has  no  power  to 
interfere  with  the  governmental  opera- 
tions of  the  states,  any  more  than  the 
states  have  to  interfere  with  the  gov- 
ernmental operations  of  the  United 
States. 

M'ciilloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Withers  v.  Buckley,  20 
How.  84,  15  L.  ed.  816 ;  Texas  v.  White, 
7  WaU.  700, 19  L.  ed.  227;  The  Collector 
V.  Day  (Buffington  v.  Day)  11  Wall.  113, 
20  L.  ed.  122;  Pollock  v.  Farmers'  Loan 
&  T.  Co.  157  U.  S.  429,  39  L.  ed.  759,  15 
Sup.  Ct.  Rep.  673;  South  Carolina  v. 
United  States,  199  U.  S.  437,  50  L.  ed. 
261,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas. 
737. 

When  a  new  state  is  admitted  to  the 
Union  the  title  to  land  under  navigable 
water,  which  previously  belonged  to  the 
United  States,  passes  by  implication, 
without  any  express  grant,  to  the  new 
state.  This  follows  because  ownership 
of  such  land  is  an  attribute  of  sovereign- 
ty, and  the  new  state  must  be  on  an 
<equal  footing  with  the  other  states. 

McGilvra  v.  Ross,  215  U.  S.  70,  54  L. 
ed.  95,  30  Sup.  Ct.  Rep.  27;  Scott  v. 
Lattig,  227  U.  S.  229,  57  L.  ed.  490,  44 
Ii.R.A.(N.S.)  107,  33  Sup.  Ct.  Rep.  242. 
The  distinction  between  property  of  a 
•state  or  municipal  corporation  (the 
agent  of  a  state)  which  is  used  or  needed 
for  a  governmental  purpose  and  that 
which  is  not  so  used  or  tieeded  has  been 
long  recognized  and  is  well  established. 
FoT  instance,  it  is  held  that  property  of 
a  municipality  which  is  not  so  used  or 
needed  may  be  taken  and  sold  on  execu- 
tion. 

Klein  v.  New  Orleans,  99  U.  S.  149, 
25  L.  ed.  430;  Meriweather  v.  Garrett, 
102  U.  S.  472,  26  L.  ed.  197;  New  Orleans 
V.  Morris,  105  U.  S.  600,  26  L.  ed.  1184; 
New  Orleans  v.  Louisiana  Constr.  Co 
140  U.  S.  654,  35  L.  ed.  556,  11  Sup.  Ct. 
Rep.  968;  Werlein  v.  New  Orleans,  177 
U.  S.  390,  44  L.  ed.  817,  20  Sup.  Ct.  Rep. 
682;  Darlington  v.  New  York,  31  N.  Y. 
164,  88  Am.  Dec.  248;  Davenport  v. 
Elizabeth,  43  N.  J.  L.  149;  Murphree 
V.  Mobile,  108  Ala.  663, 18  So.  740;  State 
ex  rel.  Courter  v.  Buckles,  8  Ind.  App. 
282,  52  Am.  St.  Rep.  476,  35  N.  E.  846; 
Laredo  v.  Benavides,  —  Tex.  Civ.  App. 
— ,  25  S.  W.  482. 

The  United  States  has  power  to  tax 
property  of  a  state  which  is  not  used  or 
needed  for  a  governmental  purpose  al- 
though it  cannot  tax  property  which  is 
so  used  or  needed. 

South  Carolina  v.  United  States,  199 
U.  8.  437,  50  L.  ed.  261,  26  Sup.  Ct.  Rep. 
110,  4  Ann.  Cas.  737. 
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In  the  exercise  of  its  governmental 
functions,  a  state  or  municipal  corpora- 
tion is  not  liable  for  negligence  in  the 
absence  of  statute,  but,  in  conducting  a 
business  or  managing  property  not  gov- 
ernmental in  its  nature,  such  corpora- 
tions are  liable  for  negligence  as  would 
be  a  private  corporation. 

Lloyd  V.  New  York,  5  N.  Y.  369,  55 
Am.  Dec.  347;  Maxmilian  v.  New  York, 
62  N.  Y.  160,  20  Am.  Rep.  468;  Brown 
V.  Vinalhaven,  65  Me.  402,  20  Am.  Rep. 
709;  Mead  v.  New  Haven,  40  Conn.  72, 
16  Am.  Rep.  14;  Petersburg  v.  Apple- 
garth,  28  Gratt  321,  26  Am.  Rep.  357; 
Eastman  v.  Meredith,  36  N.  H.  285,  72 
Am.  Dec.  302;  Western  Sav.  Fund  Soc. 
V.  Philadelphia,  31  Pa.  175,  72  Am.  Dec. 
730 ;  Oliver  v.  Worcester,  102  Mass.  489, 
3  Am.  Rep.  485. 

The  question  whether  the  use  of  any 
particular  land  is  necessary  for  some 
public  purpose  is  essentially  a  local  one, 
to  be  determined  by  the  states,  and  their 
decision  should  be  final  unless  Congress 
determines  that  the  use  of  the  same  land 
is  necessary  for  some  governmental  pur- 
pose of  the  United  States. 

Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed. 
1085,  25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas. 
1171;  Strickley  v.  Highland  Boy  Gold 
Min.  Co.  200  U.  S.  527,  50  L.  ed.  581,  26 
Sup.  Ct.  Rep.  301,  4  Ann.  Cas.  1174; 
Offield  V.  New  York,  N.  H.  &  H.  R.  Co. 
203  U.  S.  372,  51  L.  ed.  231,  27  Sup.  Ct. 
Rep.  72. 

Why  should  it  be  claimed  or  held  that 
the  United  States  has  power  to  retain 
land  which  it  does  not  use  or  need  for 
any  governmental  purpose  against  the 
claim  of  the  state  that  it  is  necessary 
for  some  public  purpose  of  the  state? 
The  mere  holding  of  such  land  cannot 
be  regarded  as  a  governmental  function, 
or  as  one  of  the  purposes  for  which  the 
United  States  was  created.  Its  power 
to  hold  and  dispose  of  land  is  not  a  ''sub- 
stantive" or  "independent"  power,  but 
rather  an  incidental  power  or  means  for 
carrying  out  the  substantive  powers, 
like  the  power  of  eminent  domain,  pow- 
er to  create  corporations,  etc. 

Luxton  V.  North  River  Bridge  Co.  153 
U.  S.  525,  38  L.  ed.  808, 14  Sup.  Ct.  Rep. 
891. 

The  question  whether  land  of  the  Unit- 
ed States  is  subject  to  the  power  of 
eminent  domain  of  the  states  has  never 
been  decided  by  this  court.  It  was  con- 
sidered, however,  in  an  early  case.  In 
this,  as  in  every  other  case  in  which  the 
question  has  been  presented,  the  court 
expressed  the  opinion  that  such  land,  if 

not  used  or  needed  for  a  governmental 
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pnipose  of  the  United  States,  is  subject 
io  Uie  power  of  eminent  domain  of  the 
states. 

United  States  v.  Chicago,  7  How.  185, 
12  L.  ed.  660;  United  States  v.  Railroad 
Bridge  Co.  6  McLean,  517,  Fed.  Cas.  No. 
16A14;  Union  P.  R.  Co.  v.  Burlington  & 
M.  River  R.  Co.  1  McCrary,  452,  3  Fed. 
106:  Illinois  C.  R.  Co.  v.  Chicago,  B.  & 
N.  R.  Co.  26  Fed.  477;  Union  P.  R.  Co.  v. 
Leavenworth,  N.  &  S.  R.  Co.  29  Fed. 
728;  Jones  v.  Florida  C.  &  P.  R.  Co.  41 
Fed.  70;  Camp  ▼.  Smith,  2  Minn.  155, 
Gil.  131;  State  v.  Bachelder,  5  Minn. 
223,  80  Am.  Dec.  410,  Gil.  180 ;  Simonson 
V.  Thompson,  25  Minn.  453;  Burt  v. 
Merchants'  Ins.  Co.  106  Mass.  360,  8 
Am.  Rep.  339;  2  Lewis,  Em.  Dom.  3d 
ed.  §  414. 

YHien  a  public  service  corporation, 
having  the  power  of  eminent  domain, 
constructs  its  plant  upon  the  land  of 
another,  without  condemnation  or  agree- 
ment, but  without  objection  from  the 
owner,  the  public  service  corporation 
will  not  be  ousted  either  by  ejectment 
or  injunction,  the  owner's  remedy  being 
limited  to  damages  measured  by  the  rea- 
sonable value  of  the  land. 

Roberts  v.  Northern  P.  R.  Co.  158  U. 
S.  1,  39  L.  ed.  873, 15  Sup.  Ct.  Rep.  756 ; 
Northern  P.  R.  Co.  v.  Smith,  171  U.  8. 
260,  43  L.  ed.  157,  18  Sup.  Ct.  Rep.  794; 
Donohue  v.  El  Paso  &  S.  W.  R.  Co.  214 
U.  S.  499,  53  L.  ed.  1060,  29  Sup.  Ct 
Rep.  698;  Miocene  Ditch  Co.  v.  Jacob- 
sen,  77  C.  C.  A.  106,  146  Fed.  680; 
Eastern  Oregon  Land  Co.  v.  Des  Chutes 
B.  Co.  213  Fed.  897;  Eamper  v.  Chicago, 
132  C.  C.  A.  84,  215  Fed.  706. 

Each  state  has  power  to  determine  for 
itself  what  purposes  are  public  and  suf- 
ficient to  sustain  tHe  erercise  of  the 
power  of  eminent  domain. 

Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed. 
1085,  25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas. 
1171;  Strickley  v.  Highland  Bov  Gold 
Min.  Co.  200  U.  S.  527,  50  L.  ed.  581,  26 
Sup.  Ct.  Rep.  301,  4  Ann.  Cas.  1174; 
Offield  V.  New  York,  N.  H.  &  H.  R.  Co. 
203  U.  S.  372,  51  L.  ed.  231,  27  Sup.  Ct. 
Rep.  72. 

The  purpose  of  developing  hydroelec- 
tric power  for  sale  generally  for  light, 
heat,  and  power  is  a  public  purpose. 

Mt.  Vernon- Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co.  240 
U.  S.  30,  60  L.  ed.  507,  36  Sup.  Ct.  Rep. 
234. 

It  has  always  been  recognized  by  the 

local  customs.  Ipws,  and  decisions  of  the 

oouns  of  the  territory,  and  later  of  the 

state,  that  vested  rights  to  the  water 

could  be  acquired  through  appropria- 
•1  Ii.  ed. 


tion  and  use,  and  that  rights  of  way  for 
reservoirs,  canals,  and  other  water  con- 
duits could  be  acquired  upon  the  public 
land  of  the  United  States  as  well  as 
other  land  by  construction  and  use. 

Jennison  v.  Kirk,  98  U.  S.  453,  25  L. 
ed.  240,  4  Mor.  Min.  Rep.  504;  Broder  v. 
Natoma  Water  &  Min.  Co.  101  U.  S. 
274,  25  L.  ed.  790,  5  Mor.  Min.  Rep.  33. 

It  has  been  generally  recognized  and 
held  that  if  any  person  acquired  a  right 
to  the  use  of  water  and  constructed  a 
ditch,  canal,  or  reservoir  for  the  storage 
or  conveyance  thereof,  in  accordance 
with  the  local  customs,  laws,  and  de- 
cisions of  the  courts,  such  person  had 
vested  rights  to  the  water  and  the  ditch, 
canid,  or  reservoir  as  against  the  United 
States  and  all  granted  of  the  United 
States. 

Jennison  v.  Kirk,  98  U.  S.  453,  25  L. 
ed.  240,  4  Mor.  Min.  R^.  504;  Broder  v. 
Natoma  Water  &  Min.  Co.  101  U.  S.  274, 
25  L.  ed.  790;  5  Mor.  Min.  Rep.  33; 
United  States  v.  Rio  Grande  Dam  A  Ir- 
rig.  Co.  174  U.  S.  690,  704,  43  L.  ed.  1136, 
1142,  19  Sup.  Ct.  Rep.  770;  Gutierres  v. 
Albuquerque  Land  &  Irrig.  Co.  188  U. 
S.  545,  553,  47  L.  ed.  588,  592,  23  Sup. 
Ct.  Rep.  338 ;  Utah  Light  &  Traction  Co. 
V.  United  States,  144  C.  C.  A.  485,  230 
Fed.  343. 

The  provision  in  the  Act  of  1891  that 
the  privilege  granted  shall  not  be  con- 
strued to  interfere  with  the  control  of 
water  for  irrigation  or  other  purposes 
under  authority  of  the  respective  states 
or  territories  shows  clearly  that  this  act 
was  not  intended  to  supersede,  repeal,  or 
modify  §§  2339  and  2340  of  the  Revised 
Statutes  (Comp.  Laws  1916,  §§  4647, 
4648)  or  the  local  law  with  respect  to 
the  appropriation  of  water  and  rights  of 
way  for  the  storage  and  conveyance 
thereof,  and  such  has  been  the  uniform 
ruling  of  the  Secretary  of  the  Interior. 

Rasmussen  v.  Blust,  83  Neb.  678,  120 
N.  W.  184,  85  Neb.  198, 133  Am.  St.  Rep. 
650,  122  N.  W.  862;  United  States  v. 
Utah  Power  &  Light  Co.  126  C.  C.  A. 
376,  209  Fed.  554;  Cottonwood  Ditch  Co. 
V.  Thom,  39  Mont.  115,  101  Pac.  825, 
104  Pac.  281;  Lynch  v.  Lower  Takima 
Irrig.  Co.  73  Wash.  173,  131  Pac.  829; 
Re  Pecos  Irrig.  &  Improv.  Co.  15  Land 
Dec.  470;  Re  Cache  Valley  Canal  Co. 
16  Land  Dec.  192;  Kings  River  Power 
Co.  V.  Knight,  32  Land  Dec.  144;  Lin- 
coln County  Water  Supply  &  Land  Co. 
V.  Bi^  Sandy  Reservoir  Co.  32  Land 
Dec.  463. 

The  rules  of  interpretation  to  be  ap 
plied  in  determining  whether  a  suo- 
sequent    act    supersedes    or    repeals    a 
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former  act  were  stated  by  the  cireuit 
court  of  appeals  in  United  States  v. 
Utah  Power  &  Light  Co.  126  C.  C.  A. 
376,  209  Fed.  554. 

The  rules  of  interpretation  are  em- 
phatic in  requiring  that  there  must  be 
an  obvious  repugnancy,  either  expressed 
or  implied,  between  the  new  and  the 
old  statutes  in  order  to  accomplish  re- 
peal by  implication.  It  is  the  object  of 
the  courts  to  reconcile  the  two  statutes 
and  allow  them  to  stand  together,  the 
iater  supplementing  the  first,  if  such  an 
interpretation  is  reasonably  possible. 

Wihnot  V.  Mudge,  103  U.  S.  217,  221, 
26  L.  ed.  536,  539;  Frost  v.  Wenie,  157 
U.  S.  46,  58,  39  L.  ed.  614,  619,  15  Sup. 
Ct.  Rep.  532;  United  States  v.  Healey, 
160  U.  S.  136,  40  L.  ed.  369,  16  Sup.  Ct 
Rep.  247. 

An  administrative  officer  authorized 
by  an  act  of  Congress  to  make  general 
regulations  has  no  power  to  enlarge  or 
limit  the  scope  of  the  act,  or  to  impose 
any  conditions  or  restrictions  not  au- 
thorized by  the  act.  The  function  of  the 
administrative  officer  is  to  carry  into 
effect  the  expressed  will  of  Congress,  and 
to  arrange  and  administer  the  procedure 
and  other  details.  The  adoption  of  gen- 
eral regulations  is  authorized  for  the 
purpose  of  orderly  administration. 

Morrill  v.  Jones,  106  U.  S.  466,  27  L. 
ed.  267,  1  Sup.  Ct.  Rep.  423;  United 
States  V.  United  Verde  Copper  Co.  196 
U.  S.  207,  49  L.  ed.  449,  25  Sup.  Ct.  Rep. 
222;  Williamson  v.  United  States,  207 
U.  S.  425,  52  L.  ed.  278,  28  Sup.  Ct.  Rep. 
163;  United  States  v.  George,  228  U.  S. 
14,  57  L.  ed.  712,  33  Sup.  Ct.  Rep.  412. 

If  the  permittee  acted  upon  this  li- 
cense and  expended  money  in  reliance 
thereon  for  the  construction  of  a  per- 
manent improvement,  he  necessarily  ac- 
quired a  vested  right  under  well-estab- 
lished principles. 

United  States  v.  Baltimore  &  0.  R.  Co. 
1  Hughes,  138,  Fed.  Cas.  No.  14,510; 
Chicago  Municipal  Gaslight  &  Fuel  Co. 
V.  Lake,  130  111.  42,  22  N.  E.  617;  State, 
Hudson  Teleph.  Co.,  Prosecutor,  v.  Jer- 
sey City,  49  N.  J.  L.  303,  60  Am.  Rep. 
619,  8  Atl.  123;  Barre  v.  Perry,  82  Vt. 
301,  73  Atl.  574 ;  Harvey  v.  Aurora  &  G. 
R.  Co.  186  HI.  283,  57  N.  E.  857;  National 
Waterworks  Co.  v.  Kansas  City,  65  Fed. 
691;  People  ex  rel.  Pinne  v.  Blocki,  203 
111.  363,  67  N.  E.  809;  Rerick  v.  Kern,  14 
Serge  &  R.  267, 16  Am.  Dec.  497 ;  Camp- 
bell V.  Indianapolis  &  V.  R.  Co.  110  Ind. 
490,  11  N.  E.  482;  Morton  Brewing  Co. 
V.  Morton,  47  N.  J.  Eq.  158,  20  Atl.  286. 

The  Secretary  is  g^ven  power  to  re- 
voke the  permission  only  "in  his  dis- 
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cretion,''  which  means  that  it  could  not 
be  revoked  arbitrarily  or  whimsically, 
but  that  there  must  be  some  rational 
ground  or  reasonable  cause  for  the  rev- 
ocation; such,  for  instance,  as  failure 
to  construct  within  a  reasonable  time,  or 
abandonment. 

Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
369,  30  L.  ed.  220,  225,  6  Sup.  Ct.  Rep 
1064;  United  States  v.  Doherty,  27  Fed 
730 ;  State  ex  reL  Adamson,  v.  Lafayette 
County  Ct.  41  Mo.  222;  Rose  v.  Brown, 
11  W.  Va.  122;  Taylor  v.  Robertson,  16 
Utah,  330,  52  Pac.  1 ;  Lovinier  v.  Pearce, 
70  N.  C.  167. 

If  the  various  acts  are  interpreted  to 
prohibit  construction  entirely  upon  for- 
est reservations,  they  are  in  direct  con- 
flict with  the  intervening  Act  of  1897, 
and  §  2  of  the  Act  of  1898.  The  former 
declares  that  the  waters  on  such  reserva- 
tions may  be  used  for  mining  and  other 
purposes  under  the  laws  of  the  state. 
The  latter  recognizes  and  amends  the 
Act  of  1891,  which  applied  to  the  public 
lands  and  reservations,  declaring  in  so 
many  words  that  it  is,  and  is  to  con- 
tinue, in  full  force  and  effect. 

United  States  v.  Portneuf -Marsh  Val- 
ley Irrig.  Co.  130  C.  C.  A.  181,  213  Fed. 
601. 

The  approval  of  a  map  under  the  Act 
of  1891,  as  amended  by  the  Act  of  1898, 
had  merely  the  effect  of  granting  or  re- 
serving a  right  of  way  in  advance  of 
construction,  giving  notice  by  the  record 
in  the  Land  OfSce,  and  protecting  the  ap- 
propriator,  pending  construction,  against 
intervening  claims  of  settlers. 

Lincoln  County  Water  Supply  &  Land 
Co.  V.  Big  Sandy  Reservoir  Co.  32  Land 
Dec.  463;  De  Weese  v.  Henry  Invest. 
Co.  39  Land  Dec.  27. 

Although  the  Act  of  1901  includes 
specifically  the  purpose  of  "irrigation,'* 
and  generally  all  other  beneficial  uses  of 
water,  the  courts  have  held  and  the  Sec- 
retary of  the  Interior  has  uniformly 
ruled  that  the  Act  of  1901  has  not  super- 
seded or  repealed  the  Act  of  1891. 

Lynch  v.  Lower  Takima  Irrig.  Co.  73 
Wash.  173,  131  Pac.  829;  United  States 
V.  Lee,  15  N.  M.  382,  110  Pac.  607; 
United  States  v.  Portneuf -Marsh  Valley 
Irrig.  Co.  supra;  Regulations  under  Act 
of  1901,  31  Land  Dec.  13;  Lincoln  Coun- 
ty Water  Supply  &  Land  Co.  v.  Big 
Sandy  Reservoir  Co.  supra;  Regulations 
under  Act  of  1905,  33  Land  Dec.  451,  33 
Land  Dec.  564 ;  Regulations  under  Act  of 
1901,  34  Land  Dec.  228,  35  Land  Dec. 
154,  36  Land  Dec.  18,  37  Land  Dec.  338 : 
Re  Sierra  Ditch  &  Water  Co.  38  Land 
Dec.  547;  De  Weese  v.  Henry  Invest. 
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Co.  supra;  Re  California-Nevada  Canal 
Water  &  Power  Co.  40  Land  Dec.  380; 
Re  Instructions,  41  Land  Dec.  10;  Re 
Malone  Land  &  Water  Co.  41  Land  Dec. 
138;  Re  Tompkins,  41  Land  Dec.  516; 
Re  Williams,  42  Land  Dec.  Ill;  Re 
Manti  Livestock  Co.  42  Land  Dec.  217; 
Re  McFadden,  42  Land  Dec.  5G2 ;  Bough- 
ner  v.  Magenheimer,  42  Land  Dec.  505. 

The  Secretary  of  the  Interior  has  nev- 
er made  any  ruling  or  claim  that  §§  2339 
and  2340  of  U.  S.  Rev.  Stat.  (Comp. 
Laws  1916,  §§  4647,  4648),  have  been 
superseded  or  repealed.  On  the  con- 
trary, he  has  made  rulings  since  1901 
which  recognized  that  these  sections 
were  still  in  full  force  and  effect 

Lincoln  County  Water  Supply  &  Land 
Co.  V.  Big  Sandy  Reservoir  Co.;  De 
Weese  ▼.  Henry  Invest.  Co.  supra.  See 
also  Lynch  v.  Lower  Yakima  Irrig.  Co. 
73  Wash.  173,  131  Pac.  829. 

The  United  States  is  estopped  in  eq- 
uity to  enjoin  or  otherwise  interfere 
with  the  maintenance  or  operation  of  the 
structures  of  the  defendant  involved  in 
this  action. 

Indiana  v.  Milk,  11  Fed.  389;  United 
States  V.  Willamette  VaUey  &  C.  M. 
W  Agon-Road  Co.  54  Fed.  807;  Michigan 
V.  Jackson,  L.  &  S.  R.  Co.  16  C.  C.  A. 
345,  37  U.  S.  App.  220,  69  Fed.  116; 
Walker  v.  United  States,  139  Fed.  409; 
Mountain  Copper  Co.  v.  United  States, 
73  C.  C.  A.  621,  142  Fed.  625;  Iowa  v. 
Carr,  li'2  C.  C.  A.  477,  191  Fed.  257; 
Iowa  V.  John  A.  Oreighton  Real  Estate 
&  T.  Co.  112  C.  C.  A.  496, 191  Fed.  270; 
Hemmer  v.  United  States,  123  C.  C.  A. 
194,  204  Fed\  898. 

When  a  public  service  corporation, 
having  the  power  to  condemn  property, 
constructs  its  plant  upon  land  of  anoth- 
er, without  condemnation  or  agreement, 
but  without  objection  from  the  owner, 
the  public  service  corporation  will  not 
be  ousted  either  by  ejectment  or  injunc- 
tion, the  owner's  remedy  being  limited  to 
the  recovery  of  the  reasonable  value  of 
the  land. 

Roberts  v.  North  P.  R.  Co.  158  U.  8. 
1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep.  756; 
Northern  P.  R.  Co.  v.  Smith,  171  U.  S. 
260,  43  L.  ed.  157, 18  Sup.  Ct  Rep.  794; 
Donohue  v.  El  Paso  &  S.  W.  R.  Co.  214 
U.  S.  499,  53  L.  ed.  1060,  29  Sup.  Ct. 
Rep.  698;  Miocene  Ditch  Co.  v.  Jaoobsen, 
77  C.  C.  A.  106,  146  Fed.  680;  Eastern 
Orec^>n  Land  Co.  v.  Des  Chutes  R.  Co. 
213  Fed.  897;  Kamper  v.  Chicago,  132 
C.  C.  A.  84,  216  Fed.  706. 

Furthermore,  ev^n  when  the  public 
service  corporation  has  not  the  power 

to  condemn  the  property  in  question, 
•S  Ii.  ed. 


ec;\iity  will  not  restrain  it  from  main- 
taining or  operating  its  plant,  but  will 
merely  require  it  to  pay  damages,  meas- 
ured by  the  reasonable  value  of  the 
land. 

New  York  v.  Pine,  185  U.  S.  93,  46 
L.  ed.  820,  22  Sup.  Ct.  Rep.  592;  West 
&  Co.  V.  Octoraro  Water  Co.  159  Fed. 
528;  McCann  v.  Chasm  Power  Co.  211 
N.  Y.  301,  105  N.  E.  416. 

The  departmental  rulings  and  deci- 
sions upon  these  matters  are  authori- 
tative and  binding  upon  the  United 
States. 

United  States  v.  California  &  0.  Land 
Co.  148  U.  S.  31,  37  L.  ed.  354,  13  Sup. 
Ct.  Rep.  458. 

The  United  States  has,  by  tacit  ac- 
quiescence, estopped  itself  from  ques- 
tioning the  validity  of  rights  of  way 
upon  the  public  land  for  the  storage  and 
conveyance  of  water. 

Jennison  v.  Kirk,  98  U.  8.  453,  25  L. 
ed.  240, 4  Mor.  Min.  Rep.  504;  Broder  v. 
Natoma  Water  &  Min.  Co.  101  U.  8. 
274,  25  L.  ed.  790, 5  Mor.  Min.  Rep.  33. 

It  has  been  established  by  decisions 
of  the  8upreme  Court  and  frequently 
recognized  by  Congress  that  land  of  the 
United  States  witMn  a  state,  except  that 
described  in  paragraph  17  of  §  8  of  ar- 
ticle 1  of  the  Constitution,  and  that  ae- 
tuaUy  used  for  governmental  purposes, 
is  subject  to  the  local,  territorial  juris- 
diction of  the  state. 

Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  8.  525,  29  L.  ed.  264,  5  Sup.  Ct  Rep. 
995;  Chicago,  B.  L  &  P.  R.  Co.  v.  Mc- 
Glinn,  114  U.  8.  542,  29  L.  ed.  270,  5 
Sup.  Ct.  Rep.  1005 ;  Ward  v.  Race  Horse, 
163  U.  8.  50jL  41  L.  ed.  244, 16  Sup.  Ct. 
Rep.  1076;  Kansas  v.  Colorado,  206  U. 
S.  46,  51  L.  ed.  956,  27  Sup.  Ct.  Rep.  655. 
There  is  no  doubt  that  a  power  ac- 
tually delegated  by  the  Constitution  to 
Congress  is  supreme;  but,  in  determining 
the  scope  of  such  powers,  the  courts  have 
in  some  cases  imposed  by  implication 
limitations  upon  language  which  was  in 
form  unlimited.  The  Constitution  con- 
fers upon  Congress  the  power  to  levy 
and  collect  taxes  without  any  limitation 
upon  the  scope  of  the  power  or  the  sub- 
ject to  which  it  may  be  applied.  This 
court  has  decided,  however,  for  reasons 
of  comity,  that  this  power  should  not  be 
construed  to  authorize  Congress  to  tax 
the  governmental  operations  of  the 
states. 

Texas  v.  White,  7  Wall.  700, 19  L.  ed. 

227;   South  Carolina  v.  United   States, 

199  U.  S.  437,  50  L.  ed.  261,  26  Sup.  Ct. 

R^.  110,  4  Ann.  Caa.  737. 

A  state  can  pass  laws  taxing  the  prop- 
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erty  and  franchises  of  railroads  upon 
government  land,  compelling  such  rail- 
roads to  fence  their  lines  on  government 
land  for  the  protection  of  straying  cat- 
tle, and  prohibiting  the  killing  of  game 
upon  go vei*nment  land,  under  its  general 
police  power,  in  the  same  manner  and 
to  the  same  extent  as  upon  other  land. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  McGlinn, 
114  U.  S.  542,  29  L.  ed.  270,  6  Sup.  Ct. 
Rep.  1005;  Ft.  Leavenworth  R.  Co.  v. 
Lowe,  114  U.  S.  525,  29  L.  ed.  264,  5 
Sup.  Ct.  Rep.  995;  Ward  v.  Race  Horse, 
163  U.  S.  504,  41  L.  cd.  244,  16  Sup.  Ct. 
Rep.  1076. 

Surely  these  laws  are  rules  and  regula- 
tions respecting  the  territory  or  other 
property  of  the  United  States.  They 
regulate  the  use  of  the  land.  They  in- 
terfere with  the  absolute  rights  of  the 
proprietor.  The  right  to  hunt  has  been 
defined  by  this  court  as  an  easement  or 
profit  k  prendre. 

New  York  ex  rel.  Kennedy  v.  Becker, 
241  U.  S.  556,  562,  60  L.  cd.  1166,  1171, 
36  Sup.  Ct.  Rep.  705. 

The  government  argues  that  the  power 
of  eminent  domain  is  dependent  upon 
the  relation  of  sovereign  and  subject, 
and  questions  our  statement  that  the 
power  of  eminent  domain  cannot  be 
waived,  while  the  power  to  tax  can.  It 
is  fundamental  and  has  been  repeatedly 
held  that  the  power  of  eminent  domain 
is  an  attribute  of  sovereignty,  essential 
to  and  inherent  in  government;  that  it 
is  indestructible  and  inalienable,  and 
that  it  applies  to  all  property,  real  and 
personal,  tangible  and  intangible,  within 
the  jurisdiction  of  the  sovereign.  The 
power  depends  upon  the  jurisdiction  of 
the  sovereign  over  the  property,  rather 
than  its  jurisdiction  over  the  owner  of 
the  property. 

Adirondack  R.  Co.  v.  New  York,  176 
U.  S.  335,  346,  44  L.  ed.  492,  498,  20  Sup. 
Ct.  Rep.  460;  Kohl  v.  United  States,  91 
U.  S.  367,  23  L.  ed.  449 ;  New  York,  H. 
&  N.  R.  Co.  V.  Boston,  H.  &  E.  R.  Co. 
36  Conn.  196;  Hale  v.  Lawrence,  21  N. 
J.  L.  714,  47  Am.  Dec.  190;  Sholl  v. 
German  Coal  Co.  118  111.  431,  59  Am. 
Rep.  379,  10  N.  E.  199;  Leisse  v.  St. 
Louis  &  I.  M.  R.  Co.  2  Mo.  App.  105; 
Cooley,  Const.  LioL  p.  525. 

On  the  other  hand,  it  is  well  settled 
that  the  power  to  tax  may  be  waived 
with  reference  to  particular  property 
for  some  valid  consideration.  This  does 
not  mean  that  a  sovereign  can  barter 
away  its  entire  power  of  taxation. 

Humphrey  v.  Pegmes,  16  Wall.  244, 
249,  21  L.  ed.  326,  327;  Stone  v. 
Mississippi,  101  U.  S.  814,  817,  25  L. 
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ed.  1079,  1080;  Stearns  v.  Minnesota,. 
179  U.  S.  223,  45  L.  ed.  162,  21  Sup.  Ct 
Rep.  73. 

The  United  States  holds  its  property 
in  the  interest  of  the  publie  just  as  every 
state  and  every  municipal  subdivision  of 
a  state  holds  its  property  in  the  interest 
of  the  public ;  but  there  is  nevertheless  a 
clear  and  important  distinction  between 
public  property  which  is,  and  that  ivhich 
is  not,  used  or  needed  for  a  governmental 
purpose.  This  distinction  has  been  rec- 
ognized with  respect  to  property  of  the 
United  States  and  foreign  sovereigns,  as 
well  as  property  of  the  states  and  mu- 
nicipal corporations  generally. 

The  Davis  (United  States  v.  Douglas) 
10  Wall.  15, 19  L.  ed.  875;  The  Fidelity, 
16  Blatchf.  569,  Fed.  Cas.  No.  4,758; 
Long  T.  The  Tampico,  16  Fed.  491 ;  Rees 
V.  United  States,  134  Fed.  146. 

The  immunity  of  the  United  States 
from  interference  in  the  discharge  of  its 
functions  is  not  increased  or  affected  by 
the  provisions  of  art.  4,  §  3,  of  the  Fed- 
eral Constitution. 

The  Davis  (United  States  v.  Douglas) 
10  Wall.  15,  19  L.  ed.  879;  Long  v.  The 
Tampico,  16  Fed.  491. 

The  doctrine  that  a  power  granted  to 
Congress  should  not  be  deemed  an  exclu- 
sive power  unless  the  existence  of  a  simi- 
lar power  in  the  states  would  be  abso- 
lutely and  totally  contradictory  and  re- 
pugnant was  publicly  expressed  in  ''The 
Federalist,''  and  was  later  adopted  by 
this  court. 

''The  Federalist''  paper.  No.  32; 
Houston  ▼.  Moore,  5  Wheat.  49,  5  L.  ed. 
30. 

Messrs.  Clyde  0.  Dawson  and  Frank 
H.  Short  argued  the  ca.use,  and,  with 
Messrs.  Frank  J.  Gustin,  (Tharles  A. 
Gillette,  Dean  F.  Brayton,  and  H.  R. 
Waldo,  filed  a  brief  tor  the  Beaver  River 
Power  Company: 

The  United  States  cannot  assert  any 
sovereignty  or  taxing  powers  or  police 
control  in  a  state  by  virtue  of  its  owner- 
ship of  public  lajids,  nor  so  assert  its 
proprietorship  as  to  destroy  the  right 
of  and  impede  fhe  state  and  its  inhabit- 
ants in  developing  its  resources  by  con- 
structing all  necessary  roads,  canals,  and 
means  of  communication.  Nor  can  the 
Federal  government  enjoin  or  destroy  an 
industry  or  public  service  once  eirtab- 
lished,  nor  impose  any  exercise  eharges, 
fix  any  terms,  or  assert  any  soTereignty 
or  police  power  in  connection  with  or  as 
a  condition  of  permitting  such  use. 

Pollard  V.  Hagan,  3  How.  212, 11  L.  ed. 

565  and  Rose's  Notes;  Veasie  ▼.  Moor, 
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14  How.  568,  672,  673,  14  L.  ed.  545- 
547;  Whithers  v.  Buckley,  20  How.  84, 
92,  93,  16  L.  ed.  816,  819,  820 ;  Escanaba 
&  L.  M.  Transp.  Co.  v.  Chicago,  107  U. 
S.  678,  687,  27  L.  ed.  442,  446,  2  Sup. 
Ct.  Rep.  185;  Huse  v.  Glover,  119  U.  S. 
543,  548,  549,  30  L.  ed.  487,  490,  7  Sup. 
Ct.  Hep.  313;  Ward  v.  Race  Horse,  163 
U.  S.  504,  41  L.  ed.  244, 16  Sup.  Ct.  Rep. 
1076;  Card  well  v.  American  River 
Bridge  Co.  113  U.  S.  205,  28  L.  ed.  959, 
5  Sup.  Ct.  Rep.  423;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31  L. 
ed.  629,  8  Sup.  Ct.  Rep.  811;  Sands  v. 
Manistee  River  Improv.  Co.  123  U.  S. 
288,  296,  31  L.  ed.  149,  161,  8  Sup.  Ct. 
Rep.  113;  United  States  v.  Railroad 
Bridge  Co.  6  McLean,  517,  Fed.  Cas.  No. 
16,114;  Shively  v.  Bowlby,  152  U.  S.  1, 
38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548; 
I^eovy  V.  United  States,  177  U.  S.  621, 
44  L.  ed.  914,  20  Sup.  Ct.  Rep.  797;  Peo- 
ple V.  Shearer,  30  Cal.  658 ;  United  States 
y.  Cornell,  2  Mason,  60,  Fed.  Cas.  No. 
14,867;  Woodruff  v.  North  Bloomfield 
Gravel  Min.  Co.  9  Sawy.  441,  18  Fed. 
772;  Mobile  v.  Eslava,  16  Pet.  234,  253, 
10  L.  ed.  948,  955;  Illinois  C.  R.  Co.  v. 
Illinois,  146  U.  S.  434,  36  L.  ed.  1035,  13 
Sup.  Ct.  Rep.  110;  New  Orleans  v. 
United  States,  10  Pet.  662,  9  L.  ed.  573; 
Jennison  v.  Kirk,  98  U.  S.  453,  25  L.  ed. 
240,  4  Mor.  Min.  Rep.  504;  Broder  v. 
Natoma  Water  Min.  Co.  101  U.  S.  274, 
276,  25  L.  ed.  790,  791,  5  Mor.  Min.  Rep. 
33;  Gutierres  v.  Albuquerque  Land  & 
Irrig.  Co.  188  U.  S.  545,  47  L.  ed.  588,  23 
Sup.  St.  Rep.  338;  Kansas  v.  Colorado, 
206  U.  S.  46,  51  L.  ed.  956,  27  Sup.  Ct. 
Rep.  655;  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349,  356,  52  L.  ed. 
828,  a32,  28  Sup.  Ct.  Rep.  529,  14  Ann. 
Cas.  560;  Coyle  v.  Smith,  221  U.  S.  559, 
566,  55  L.  ed.  853,  857,  31  Sup.  Ct.  Rep. 
688;  United  States  v.  Chandler-Dunbar 
Water  Power  Co.  229  U.  S.  53,  67  L.  ed. 
1063,  33  Sup.  Ct.  Rep.  667. 

The  appropriation  of  water  for  bene- 
ficial uses  is  under  the  exclusive  control 
of  the  state. 

Kansas  v.  Colorado,  206  U.  S.  46,  99, 

51  L.  ed.  956,  975,  27  Sup.  Ct.  Rep.  655; 

Kansas  v.  Colorado,  185  U.  S.  125,  141, 

46  L.  ed.  838,  844,  22  Sup.  Ct.  Rep.  552; 

Hudson  County  Water  Co.  v.  McCarter, 

209  U.  S.  349,  52  L.  ed.  828,  28  Sup..  Ct. 

Rep.  529,  14  Ann.  Cas.  560;  Hlinois  ex 

rel.  Dunne  v.  Economy  Light  &  P.  Co. 

234  U.  S.  497,  58  L.  ed.  1429,  34  Sup.  Ct. 

Rep.  973 ;  Crary  v.  Devlin,  154  U.  S.  619, 

and  23  L.  ed.  510,  14  Sup.  Ct.  Rep.  1199 ; 

Egan  V.  Hart,  165  U.  S.  188,  41  L.  ed. 

680,  17  Sup.  Ct.  Rep.  300;  Cameron  v. 

United  States,  146  U.  S.  553,  36  L.  ed. 
01  li.  ed. 


1077,  13  Sup.  Ct.  Rep.  184;  Veazie  v. 
Moor,  14  How.  568,  14  L.  ed.  545;  Gib- 
bons V.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
New  York  v.  Miln,  11  Pet.  102,  9  L.  ed. 
648;  Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  ed.  678;  License  Cases,  5  How.  504, 
12  L.  ed.  256;  Withers  v.  Buckley,  20 
How.  84,  15  L.  ed.  816;  Escanaba  &  L. 
M.  Transp.  Co.  v.  Chicago,  107  U.  S. 
678,  687,  27  L.  ed.  442,  446,  2  Sup.  Ct. 
Rep.  185;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  347;  Henderson  v.  New 
York,  92  U.  S.  259,  23  L.  ed.  543;  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26 
L.  ed.  238;  PoUard  ▼.  Hagan,  3  How. 
212,  11  L.  ed.  565;  Permoli  v.  New 
Orleans,  3  How.  589,  11  L.  ed.  739; 
Strader  v.  Graham,  10  How.  82, 13  L.  ed. 
337;  Huse  v.  Glover,  119  U.  S.  544,  548, 
549,  30  L.  ed.  488-490,  7  Sup.  Ct.  Rep. 
313;  Spooner  v.  McConnell,  1  McLean, 
337,  Fed.  Cas.  No.  13,245;  Kellogg  v. 
Union  Co.  12  Conn.  7;  Thames  Bank  v. 
Lovell,  18  Conn.  500,  46  Am.  Dec.  332; 
McReynolds  v.  Smallhouse,  8  Bush,  447; 
Sands  v.  Manistee  River  Improv.  Co. 
123  U.  S.  288,  296,  31  L.  ed.  149,  151, 
8  Sup.  Ct.  Rep.  113;  Van  Brocklin  v. 
Tennessee  (Van  Brocklin  v.  Anderson) 
117  U.  S.  151,  159,  29  L.  ed.  845,  847,  6 
Sup.  Ct.  Rep.  670;  Willamette  Iron 
Bridge  Co.  v.  Hatdi,  125  U.  S.  1,  11,  31 
L.  ed.  629,  633,  8  Sup.  Ct.  Rep.  811 ;  Ham- 
ilton V.  Vicksburg,  S.  &  P.  R.  Co.  119 
U.  S.  280.  30  L.  ed.  393,  7  Sup.  Ct.  Rep. 
206;  Cardwcll  v.  Ajnerican  River  Bridge 
Co.  113  U.  S.  205,  28  L.  ed.  959,  6  Sup. 
Ct.  Rep.  423;  Hudson  County  Water  Co. 
V.  McCarter,  209  U.  S.  349,  355,  62  L. 
ed.  828,  831,  28  Sup.  Ct.  Rep.  629,  14 
Ann.  Cas.  560;  Georgia  v.  Tennessee 
Copper  Co.  206  U.  S.  230,  238,  51  L. 
ed.  1038,  1044,  27  Sup.  Ct.  Rep.  618,  11 
Ann.  Cas.  488;  Geer  v.  Connecticut,  161 
U.  S.  619,  534,  40  L.  ed.  793,  798, 16  Sup. 
Ct.  Rep.  600;  Clark  v.  Nash,  198  U.  S. 
361,  367,  369,  49  L.  ed.  1085,  1087,  1088, 
25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  Ui 
S.  112,  160,  41  L.  ed.  369,  389,  17  Sup. 
Ct.  Rep.  56. 

General  acts  of  Congress,  intended  to 
aid  and  encourage  the  development  of 
the  country,  should  be  liberally  con- 
strued. 

United  States  v.  Denver  &  R.  G.  R. 
Co.  150  U.  S.  1,  14,  37  L.  ed.  975,  979, 
14  Sup.  Ct.  Rep.  11 ;  Chitty,  Prerogatives, 
pp.  393,  394. 

The  Act  of  1866  has  uniformly  been 
construed  by  this  and  all  other  courts  as 
a  recognition  and  acknowledgment  of 
the  right  of  way  over  the  public  lands 
for  all  necessary  purposes  connected  with 
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the  beneficial  use  of  water  whenever  rec- 
ognized under  state  laws. 

Jennison  t.  Kirk,  98  U.  S.  453,  25  L. 
ed.  240,  4  Mor.  Min.  Rep.  504;  Broder 
V.  Natoma  Water  Min.  Co.  101  U.  S.  274, 
25  L.  ed.  790,  5  Mor.  Min.  Rep.  33; 
Kansas  v.  Colorado,  206  U.  S.  46,  87,  51 
L.  ed.  956,  970,  27  Sup.  Ct  R&p.  655. 

It  was  in  the  exercise  of  a  similar  pre- 
rogative on  the  part  of  the  government 
that  there  was,  by  the  Act  of  1877,  given 
to  the  public,  or  to  any  individual  there- 
of, the  right  to  appropriate  and  apply  to 
A  beneficial  use  the  waters  flowing 
through  its  public  domain. 

Hough  V.  Porter,  51  Or.  318,  95  Pac. 
732,  98  Pac  1083, 102  Pac  728;  Boquillas 
Land  &  Cattle  Co.  v.  Curtis,  213  U.  S. 
339,  344,  53  L.  ed.  822,  825,  29  Sup.  Ct. 
B^  493. 

The  Act  of  March  3, 1891,  is  obviously 
based  upon  and  adopted  in  consonance 
with  and  intended  to  serve  with  relation 
to  the  rights  granted  by  such  act,  the 
same  purposes  as  the  Act  of  March  3, 
1875,  with  respect  to  the  rights  of  way 
there  granted. 

Jamestown  ft  N.  R.  Co.  v.  Jones,  177 
U.  S.  125,  44  L.  ed.  698,  20  Sup.  Ct.  Rep. 
568;  Stalker  v.  Oregon  Short  Line  R.  Co. 
225  U.  S.  142,  56  L.  ed.  1027,  32  Sup.  Ct. 
Rep.  636;  Minidoka  &  S.  W.  R.  Co.  v. 
United  States,  235  U.  S.  211,  59  L.  ed. 
200,  35  Sup.  Ct  Rep.  46;  Re  Cache  Val- 
ley Canal  Co.  16  Land  Dec.  192;  Lincoln 
County  Water  Supply  ft  Land  Co.  v. 
Big  Sandy  Reservoir  Co.  32  Land  Dec. 
463,  465 ;  De  Weese  v.  Henry  Invest.  Co. 
39  Land  Dee.  27. 

In  the  passage  of  the  Act  of  1901  it 
eannot  be  imputed  to  Cong^ress  that  it 
intended  to  confer  upon  the  Secretary 
of  the  Interior  the  absolute  power  to 
permit  or  refuse  or  to  allow  upon  such 
unrestrained  teims  as  he  might  dictate, 
the  improvement  of  the  rivers  and  water 
courses  and  highways  situated  within  all 
the  public  land  states. 

Withers  v.  Buckley,  20  How.  84,  15 
L.  ed.  816. 

Unless  the  Act  of  1901  relates  to  the 
enforcement  and  administration  of  exist- 
ing laws  of  Congress,  it  is  clearly  un- 
constitutional and  void. 

Marshall  Field  ft  Co.  v.  Clark,  143  U. 
8.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495;  Tick  Wo  v.  Hopkins,  118  U.  S.  356, 
369,  30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep. 
1064;  Haupt  v.  Independent  Teleg.  Mes- 
senger Co.  25  Mont.  122,  63  Pac.  1035. 

The  rights  here  enjoyed  are  irrevoc- 
able, and  the  appellant  cannot  be  en- 
joined in  the  use  thereof  for  the  reason 
that  such  use  is  permanent  in  its  nature, 
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that  water  rights  have  vested  thereunJer, 
and  that  an  indispensable  public  service 
has  been  developed  and  must  be  con- 
tinued; nor  can  a  license  be  revoked 
after  expenditures  made  in  reliance 
thereon  by  the  licensee,  where  the  use 
is,  in  its  nature,  permanent. 

Domat,  Civil  Law,  pt.  1,  bk.  1,  title  12, 
art.  1,  §  4;  Campbell  v.  Indianapolis  ft 
V.  R.  Co.  110  Ind.  490,  11  N.  E.  482; 
New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Moye, 
39  Miss.  386;  Rio  Grande  R.  Co.  v. 
Brownsville,  45  Tex.  88;  Chicago  Mu- 
nicipal Gaslight  ft  Fuel  Co.  v.  Lake,  130 
111.  42,  22  N.  E.  616;  State,  Hudson 
Teleph.  Co.,  Prosecutor,  v.  Jersey  City, 
49  N.  J.  L.  303,  60  Am.  Rep.  619,  8  Atl. 
123;  Barre  v.  Perry,  82  Vt.  301,  73  Atl. 
574;  Harvey  v.  Aurora  ft  G.  R.  Co.  186 
111.  283,  57  N.  E.  857;  National  Water- 
works  Co.  V.  Kansas  City,  65  Fed.  691; 
Rerick  v.  Kern,  14  Serg.  ft  R.  271,  16 
Am.  Dec  497,  2  Am.  Lead.  Cas.  (Hare  ft 
W.)  5th  ed.  569;  Stevens  v.  Muskegon, 
111  Mich.  72,  36  L.R.A.  777,  69  N.  W. 
229;  People  ex  rel.  Rinne  v.  Blocki,  203 
111.  363,  67  N.  E.  809;  Savage  v.  Salem, 
23  Or.  381,  24  L.R.A.  787,  37  Am.  St. 
Rep.  688,  31  Pac.  832;  Everett  v.  Mar- 
quette,  53  Mich.  450, 19  N.  W.  140;  Clark 
V.  Glidden,  60  Vt.  702,  15  Atl.  358; 
Morton  Brewing  Co.  v.  Morton,  47  N.  J. 
Eq.  158,  20  Atl.  286;  United  States  v. 
Baltimore  ft  0.  R.  Co.  1  Hughes,  138, 
Fed.  Cas.  No.  14,510;  Hemmer  v.  United 
States,  123  C.  C.  A.  194,  204  Fed.  898; 
United  States  v.  Willamette  Valley  ft 
C.  M.  Wagon-Road  Co.  54  Fed.  807; 
Walker  v.  United  States,  139  Fed.  409; 
Indiana  v.  Milk,  11  Fed.  389;  Michigan 
V.  Jackson,  L.  ft  S.  R.  Co.  16  C.  C.  A. 
345,  37  U.  S.  App.  220,  69  Fed,  116; 
Iowa  V.  Carr,  112  C.  C.  A.  477,  191  Fed. 
257;  Iowa  v.  John  A.  Creighton  Real 
Estate  ft  Trust  Co.  112  C.  C.  A.  496, 191 
Fed.  270;  Hollerbach  v.  United  States, 
233  U.  S.  165,  171,  58  L.  ed.  898,  901, 
34  Sup.  Ct.  Rep.  553;  United  States  v. 
Utah,  N.  ft  C.  Stage  Co.  199  U.  S.  414, 
423,  50  L.  ed.  252,  255,  26  Sup.  Ct.  Rep. 
69;  United  States  v.  Barlow,  184  U.  S. 
123,  136,  46  L.  ed.  463,  469,  22  Sup.  Ct. 
Rep.  468;  United  States  v.  Bostwick, 
94  U.  S.  53,  66,  24  L.  ed.  65,  66;  United 
States  V.  State  Nat.  Bank,  96  U.  S.  30, 
36,  24  L.  ed.  647,  648;  Smoot's  Case,  15 
Wall.  37,  47,  21  L.  ed.  107,  110; 
Mountain  Copper  Co.  v.  United  States, 
73  C.  C.  A.  621,  142  Fed.  625;  Texas  ft 
St.  L.  R.  Co.  V.  Jarrell,  60  Tex.  268; 
Taylor  v.  Chicago,  M.  ft  St.  P.  R.  Co.  63 
Wis.  327,  24  N.  W.  84;  Baltimore  ft  H. 
R.  Co.  V.  Algire,  63  Md.  319;  Fletcher  v 
Peck,  6  Cranch,  87, 135,  3  L.  ed.  162, 177; 
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Creseent  Canal  Co.  ▼•  Montgomery,  143 
CaL  248,  65  L.R.A.  940,  76  Pac.  1032; 
Barton  ▼.  Riverside  Water  Co.  165  CaL 
509,  23  LJt.A.(N.S.)  331,  101  Pao.  790; 
Ournsey  v.  NorUiem  California  Power 
Co.  160  Cal.  699,  36  LJEt.A.(N.S.)  185, 
117  Pac  906;  Roberts  v.  Northern  P. 
R.  Co.  158  U.  8.  1,  39  L.  ed.  873,  15 
Sup.  Ct  Rep.  756;  Northern  P.  R.  Co. 
V.  Smith,  171  U.  8.  260,  271,  43  L.  ed. 
157,  161,  18  Snp.  Ct  Rep.  794;  New 
York  V.  Pine,  185  U.  S.  93,  46  L.  ed. 
820,  22  Sup.  Ct.  Rep.  592;  Donohue  v. 
El  Paso  ft  S.  W.  R.  Co.  214  U.  S.  499, 
53  L.  ed.  1060,  29  Snp.  Ct.  Rep.  698; 
Kamper  ▼.  Chicago,  132  C.  C.  A.  84,  215 
Fed.  706;  Eastern  Oregon  Land  Co.  v. 
Des  Chutes  R.  Co.  213  Fed.  897;  Miocene 
Ditch  Co.  y.  Jacobsen,  77  C.  C.  A.  106, 
146  Fed.  680;  Cowley  v.  Spokane,  99 
Fed.  840;  Ryan  v.  Weiser  Valley  Land  & 
Water  Co.  20  Idaho,  288,  118  Pac.  769; 
Boise  Valley  Constr.  Co.  v.  Kroeger,  17 
Idaho,  384,  28  L.R.A.(N.S.)  968,  105 
Pac.  1070 ;  McCann  v.  Chasm  Power  Co. 
211  N.  Y.  301,  105  N.  B.  416;  Crescent 
Min.  Co.  y.  Silyer  King  Min.  Co.  17  Utah, 
444,  70  Am.  St.  Rep.  810,  54  Pac.  244. 

The  United  States  haye  no  constitu- 
tional capacity  to  exercise  municipal 
jurisdiction,  soyereignty,  or  eminent  do- 
main within  the  limits  of  a  state  or  else- 
where, except  in  the  eases  in  which  it 
is  expressly  granted. 

Pollard  y.  Hagan,  3  How.  212,  11  L. 
ed.  565. 

No  rules  are  authorized  by  any  act  of 
Congress  except  rules  and  regulations 
consistent  with  the  policy  of  the  law, 
and  imposing  no  burdens  not  proyided 
for  upon  the  enjoyment  of  the  same, 
and  which  do  not  limit,  modify,  or  with- 
hold the  benefits  of  the  law  from  the 
•citizens  or  other  persons  or  associations 
•or  corporate  bodies  entitled  to  the  en- 
joyment of  the  same. 

Morrill  v.  Jones,  106  U.  S.  466,  27  L. 
ed.  267, 1  Sup.  Ct.  Rep.  423;  Williamson 
V.  United  States,  207  U.  S.  425,  52  L. 
ed.  278,  28  Sup.  Ct.  Rep.  163;  United 
States  y.  George,  228  U.  S.  14,  57  L.  ed. 
712,  33  Sup.  Ct.  Rep.  412;  United  States 
y.  United  Verde  Copper  Co.  196  U.  S. 
207,  49  L.  ed.  449,  25  Sup.  Ct  Rep.  222; 
State  ex  rel.  Adamson  y.  Lafayette 
County  Ct  41  Mo.  226. 

If  the  laws  of  the  United  States  haye 
been  acted  upon,  and  if  essential  uses 
haye  been  created  upon  the  public  lands 
and  have  become  public  uses  within  the 
state,  it  would  be  against  all  soimd  prin- 
ciples of  justice  and  against  all  reasons 
of  public  policy  tQ  hold  that  these  could 
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be  forfeited  or  limited  by  the  mere  whim 
or  caprice  of  an  executive  officer. 

People  y.  Stephens,  62  CaL  209;  Re 
Johnston,  137  CaL  115,  69  Pac.  973; 
Russell  V.  Sebastian,  233  U.  S.  195,  58 
L.  ed.  912,  L.R.A.— ,  — ,  34  Sup.  Ct  Rep. 
517,  Ann.  Cas.  1914C,  1282;  Leloup 
y.  Mobile,  127  U.  S.  640,  645,  32  L.  ed. 
311,  313,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct.  Rep.  1380;  Head  Money  Cases,  112 
U.  S.  580,  594,  28  L.  ed.  798,  802,  5  Sup. 
Ct  Rep.  247;  Providence  Bank  y.  Bill- 
ings, 4  Pet  514,  563,  7  L.  ed.  939,  956. 

The  Act  of  1896  in  no  manner  repealed 
or  affected  or  modified  the  Act  of  1866. 

Tracy  v.  Tuffly,  134  U.  S.  206,  33  L. 
ed.  879,  10  Sup.  Ct.  Rep.  527;  United 
States  y.  Tynen,  11  WalL  88,  20  L.  ed. 
153;  Daviess  v.  Fairbaim,  3  How.  636; 
11  L.  ed.  760;  26  Am.  &  Eng.  Enc  Law, 
2d  ed.  731  et  seq.;  Lewis's  Sutherland, 
Stat  Constr.  2d  ed.  §§  247,  267;  Ex  parte 
Crow  Dog  (Ex  parte  Kang  Qi  Shun  Ca) 
109  U.  S.  556,  570,  27  L.  ed.  1030,  1035, 
3  Sup.  Ct.  Rep.  396;  South  Carolina  v. 
StoU,  17  WalL  425,  431,  21  L.  ed.  650, 
654;  Arthur  y.  Homer,  96  U.  S.  137, 140, 
24  L.  ed.  811,  812;  Red  Rock  y.  Henry, 
106  U.  S.  596,  27  L.  ed.  251,  1  Sup.  Ct 
Rep.  434;  Fussell  v.  Gregg,  113  U.  S.  550, 
28  L.  ed.  993,  5  Sup.  Ct.  Bep.  631;  Frost 
V.  Wenie,  157  U.  S.  46,  58,  39  L.  ed.  614, 
619, 15  Sup.  Ct.  Rep.  532;  United  States 
V.  Healey,  160  U.  S.  136,  40  L.  ed.  369, 
16  Sup.  Ct  Rep.  247;  Wilmot  v.  Mudge, 
103  U.  S.  217,  26  L.  ed.  536;  United 
States  y.  Hampton,  41  C.  C.  A.  625,  101 
Fed.  714;  Wood  v.  United  States,  16 
Pet  342,  362,  10  L.  ed.  987,  995;  Curry 
V.  Lehman,  55  Fla.  847,  47  So.  18;  State 
v.  Omaha  Elevator  Co.  75  Neb.  637,  106 
N.  W.  979,  110  N.  W.  874. 

Mr.  Albert  R.  Barnes,  Attorney  (Jen- 
eral  of  Utah,  Mr.  Fred  Farrar,  Attorney 
General  of  Colorado,  Mr.  J.  H.  Peterson, 
Attorney  General  of  Idaho,  Mr.  George 
B.  Thatcher,  Attorney  General  of  Neva- 
da, Mr.  Willis  B.  Reed,  Attorney  Gen- 
eral of  Nebraska,  and  Messrs.  Frank  H. 
Short,  Clyde  C.  Dawson,  and  S.  A, 
Bailey  filed  a  brief  on  behalf  of  the  state 
of  Utah  and  other  states : 

The  great  mass  of  legislation  relating 
to  our  internal  affairs  was  intended  to 
be  left  where  the  Federal  convention 
found  it — in  the  state  governments,  and 
within  the  sphere  of  their  reserved  pow- 
ers their  authority  is  supreme. 

Gibbons  v.  Ogden,  9  Wheat.  1,  195,  6 
L.  ed.  23,  69;  Pollock  v.  Farmers'  Loan 
&  T.  Co.  158  U.  S.  601,  627,  39  L.  ed. 
1108,  1122,  15  Sup.  Ct.  Rep.  912;  The 
Federalist,  No.  78;  The  Federalist,  No. 
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32,  p.  250;  The  Federalist,  No.  14;  The 
Federalist,  No.  38:  The  Federalist,  No. 
45. 

It  was  precisely  this  power  of  internal 
police,  of  local  self  •^vemment,  of  resid- 
uary and  inviolable  sovereignly,  of  em- 
inent domain  in  a  broad  sense,  reserved 
by  necessary  implication  in  the  very 
form  and  nature  of  the  Constitution, 
that  was  further  expressly  protected  by 
the  10th  Amendment. 

Kansas  v  Colorado,  206  U.  S.  46,  90, 
61  L.  ed.  956,  971,  27  Sup.  Ct.  Rep.  656. 

The  admission  of  a  new  state  into  the 
Union  ipso  facto,  without  any  congres- 
sional grant,  without  any  formal  convey- 
ance, and  without  even  the  mention  of 
any  land,  operates  to  transfer  the  title 
to  the  beds  of  navigable  waters,  there- 
tofore vested  in  the  United  States,  with- 
in the  boundaries  of  the  state,  so  that 
such  title  is  no  longer  subject  to  dis- 
position by  Congress.  Thereafter  the 
control  of  the  waters  within  a  state  for 
all  purposes  except  navigation  becomes 
and  remains  vested  in  the  state.  The 
same  is  true  of  all  public  uses  within 
the  state  and  the  necessary  occupancies 
of  land  in  connection  therewith,  includ- 
ing means  of  public  travel,  traffic,  and 
communication,  as  well  as  all  places 
dedicated  to  the  use  of  the  public,  or  of 
the  state,  or  of  its  municipal  bodies,  as 
distinguished  from  places  reserved  or 
dedicated  to  some  particular  Federal  use. 
And  the  underlying  reason  is  the  ab- 
solute equality  of  all  the  states  of  the 
Union  and  their  entire  and  exclusive, 
undelegated  and  reserved  jurisdiction 
over  their  purely  internal  affairs. 

Pollard  V.  Hagan,  3  How.  212,  11  L. 
ed.  665;  New  Orleans  v.  United  States, 
10  Pet.  662, 9  L.  ed.  573;  Martin  v.  Wad- 
dell,  16  Pet.  367,  10  L.  ed.  997;  United 
States  V.  Railroad  Bridge  Co.  6  McLean, 
517,  Fed.  Cas.  No.  16,114;  United  States 
V.  Chicago,  7  How.  185,  12  L.  ed.  660; 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
S.  525,  29  L.  ed.  264,  6  Sup.  Ct.  Rep.  995; 
Van  Brocklin  v.  Tennessee  (Van  Brock- 
lin  V.  Anderson)  117  U.  S.  151,  29  L.  ed. 
845,  6  Sup.  Ct.  Rep.  670;  Ward  v.  Race 
Horse,  163  U.  S.  504,  41  L.  ed.  244,  16 
Sup.  Ct.  Rep.  1076;  Geer  v.  Connecticut, 
161  U.  S.  619,  40  L.  ed.  793,  16  Sup.  Ct. 
Rep.  600. 

The  control  of  water  by  each  sovereign 
is  complete  and  exclusive  in  its  own 
sphere,  and  cannot  be  hampered  by  the 
fact  that  the  ownership  of  the  soil  is  in 
the  other.  The  Federal  laws  on  naviga- 
tion are  exclusive,  and  the  local  laws 
governing  the  appropriation  and  use  of 
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waters  for  all  other  purposes  must  bo 
equally  exclusive. 

Gibbons  v.  Ogden,  9  Wheat.  1,  213,  6 
L.  ed.  23,  74;  Werling  v.  IngersoU,  181 
U.  S.  131,  45  li.  ed.  782,  21  L.  ed.  570; 
Kansas  v.  Colorado,  206  U.  S.  46,  61  L. 
ed.  966,  27  Sup.  Ct.  Rep.  655;  United 
States  V.  Chandler-Dunbar  Water  Power 
Co.  229  U.  S.  53,  67  L.  ed.  1063,  33  Sup. 
Ct.  Rep.  667. 

It  is,  of  course,  admitted  that  the 
United  States,  being  a  sovereign,  may, 
under  the  lawmaking  power  of  Congress, 
pass  laws  to  protect  its  own  property 
from  private  trespass  and  .waste.  The 
laws  of  the  states,  however,  could  not, 
if  they  would,  deny  it  this  protection. 

Camfield  v.  United  States,  167  U.  S. 
618,  524,  42  L.  ed.  260,  262,  17  Sup.  Ct 
Rep.  864;  United  States  v.  Grimaud,  220 
U.  S.  506,  66  L.  ed.  663,  31  Sup.  Ct.  Rep. 
480;  Light  v.  United  States,  220  U.  S. 
523,  55  L.  ed.  570,  31  Sup.  Ct.  Rep.  486. 

The  right  to  control  the  appropriation 
and  use  of  their  waters  for  all  beneficial 
purposes  except  navigation  is  one  of  the 
police  powers  of  the  state,  reserved  to 
it  by  the  Federal  Constitution. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  561,  692,  50  L.  ed.  596,  609,  26  Sup. 
Ct.  Rep.  341,  4  Ann.  Cas.  1175;  Mani- 
gault  V.  Springs,  199  U.  S.  473,  50  L.  ed. 
274,  26  Sup.  Ct.  Rep.  127;  Hudson  Coun- 
ty Water  Co.  v.  McCarter,  209  U.  S.  349, 
52  L.  ed.  828,  28  Sup.  Ct.  Rep.  529,  14 
Ann.  Cas.  560;  White  v.  Farmers'  High- 
line  Canal  &  Reservoir  Co.  22  Colo.  195, 
31  L,R.A.  828,  43  Pac.  1028. 

United  States  Revised  Statutes,  §§ 
2339,  2340,  Comp.  Laws  1916,  §§  4647, 
4648,  were  enacted  to  protect  appropria- 
tors  of  water  and  easements  in  the  public 
land  under  the  local  laws. 

Coppi  Decisions  of  Commissioner  of 
General  Land  Office,  1874,  pp.  24,  25; 
Broder  v.  Natoma  Water  &  Min.  Co.  101 
U.  S.  274,  25  L.  ed.  790,  5  Mor.  Min. 
Rep.  33:  Butte  City  Water  Co.  v.  Baker, 
196  U.  S.  119,  49  L.  ed.  409,  25  Sup.  Ct. 
Rep.  211. 

The  declaration  that  all  unappropriat- 
ed water  shall  be  and  remain  free  for 
appropriation  by  the  public  for  all  ben- 
eficial purposes,  subject  to  the  Federal 
control  of  navigation,  is  a  dedication 
for  those  purposes,  accepted  by  the  west- 
em  states  by  their  pre-existing  laws; 
and,  even  if  the  right  of  the  states  to 
control  their  waters  were  not  protected 
by  the  Federal  Constitution,  such  a 
dedication  would  be  irrevocable. 

Hough  V.  Porter,  51  Or.  318,  95  Pac. 
732,  98  Pac  1083,  102  Pac.  728;  Mobile 
V.  Eslava,  16  Pet.  253,  10  L.  ed.  955; 
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Wheeler  v.  Northern  Colorado  Irrig.  Co. 
10  Colo.  587,  3  Am.  St.  Bep.  603, 17  Pae. 
487. 

The  parties  to  a  dedication  are  the  in- 
dividual proprietor  and  the  publie  at 
lai^.  Aiid  the  rule  that  a  statutory 
grsjxi  is  to  be  eonstmed  strictly  in  favor 
of  the  public  should  inure  to  the  benefit 
of  the  grantee  when  the  grantee  is  the 
public 

Silver  v.  Ladd,  7  WalL  219,  19  L.  ed. 
138;  lindsey  v.  Hawes,  2  Black,  554,  17 
L.  ed.  265;  United  States  ▼.  Denver  A  B. 
G.  B.  Co.  150  U.  S.  1,  37  L.  ed.  975,  14 
Sup.  Ct  Bep.  U. 

The  recognition  by  the  Federal  gov- 
ernment of  the  right  of  the  states  to 
control  the  development  of  their  re- 
sources, including  means  of  internal 
transportation  and  communication,  does 
not  interfere  with  its  power  to  dispose 
of  the  public  lands  traversed  by  such 
easements.  The  land  is  sold  subject  to 
the  easement,  without  deduction  in  price 
or  acreage. 

United  States  v.  Bailroad  Bridge  Co. 
6  McLean,  517,  Fed.  Cas.  No.  16,114. 

The  imposition  of  a  tax  or  charge  by 
the  Federal  government  on  such  ease- 
ments is  as  much  an  infringement  upon 
the  rights  and  property  of  the  state  as  a 
tax  on  the  securities  of  the  state,  or  the 
salaries  of  its  ofBcers;  and  it  is  the 
settled  law  that  neither  sovereignty  can 
tax  the  property  or  governmental  in- 
strumentalities of  fhe  other. 

Van  Brocklin  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.  S.  151«  29 
L.  ed.  845,  6  Sup.  Ct  Bep.  670. 

Bights  of  way  for  reservoir  sites  un- 
der the  Act  of  March  3,  1891,  may  be 
acquired  by  actual  occupancy  and  devel- 
opment on  the  ground;  and  a  mere  ap- 
plication and  map,  unless  followed  with 
reasonable  diligence  by  actual  develop- 
ment and  use,  is  no  bar  to  appropriation 
of  the  site  by  another  who  proceeds  with 
diligence  to  development  and  utilization 
thereof. 

DeWeese  v.  Henry  Invest.  Co.  39  Land 
Dec  27. 

The  right  may  be  obtained  by  con- 
struction without  filing  of  a  map  at  all. 
The  filing  of  a  map  is  requisite  only  to 
protect  the  grantee  from  claims  by  other 
parties. 

Be  Battlement  Beservoir  Co.  29  Land 
Dec  112. 

In  the  decisions  of  the  Land  Depart- 
ment themselves  there  is  complete  recog- 
nition of  the  fact  that  the  rights  of  way 
over  the  public  domain  are  really  ac- 
quired bv  appropriation  under  the  local 


laws,  and  not  by  grant  or  patent  of  the 
United  States. 

Be  Lennig,  5  Land  Dec.  191;  Be  Ar- 
rowhead Beservoir  Co.  16  Land  Dec.  148; 
Be  Cache  Valley  Canal  Co.  16  Land  Dec. 
192;  Lincoln  County  Water  Supply  & 
Land  Co.  v.  Big  Sandy  Beservoir  Co.  32 
Land  Dec.  463;  Be  Sierra  Ditch  ft  Water 
Co.  38  Land  Dec  547.  See  also  Bear 
Lake  &  Biver  Waterworks  ft  Irrig.  Co. 
V.  Garland,  164  U.  S.  1,  41  L.  ed.  327, 
17  Sup.  Ct.  Bep.  7;  Jarvis  v.  State  Bank, 
22  Colo.  309,  55  Am.  St  Bep.  129,  45 
Pac.  505;  Schulenberg  v.  Harriman,  21 
WalL  44,  22  L.  ed.  551;  Noble  v.  Union 
Biver  Logging  B.  Co.  147  U.  S.  165,  37 
L.  ed.  123, 13  Sup.  Ct.  Bep.  271;  Be  Sin- 
clair, 18  Land  Dec.  573;  Be  Brayton,  31 
Land  Dec  364;  Van  Dyke  v.  Midnight 
Sun  Min.  ft  Ditch  Co.  100  C.  C.  A.  503, 
177  Fed.  9L 

Even  in  construing  the  terms  of  a 
statute,  courts  must  take  notice  of  the 
history  of  legislation,  and  out  of  dif- 
ferent possible  constructions  select  and 
apply  tibe  one  that  best  comports  with 
the  genius  of  our  institutions,  and  is 
therefore  most  likely  to  have  been  the 
construction  intended  by  the  lawmaking 
power. 

Texas  ft  P.  B.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  219, 
40  L.  ed.  940,  947,  5  Inters.  Com.  Bep. 
405, 16  Sup.  Ct.  B^.  666. 

The  local  necessities  in  the  arid  and 
mining  regions  of  the  west  created  the 
law  that  the  man  who  could  put  the 
water  to  service  must  be  permitted  to 
do  so.  In  the  literal  meaning  of  the 
word,  he  is  permitted  to  appropriate  it, 
— to  acquire  by  use  the  right  of  use. 

Lectures  on  Legal  History,  pp.  193, 
194,  by  Professor  Ames;  Walbridge  v. 
Bobinson,  22  Idaho,  236,  43  L.B.Au(N.S.) 
240,  125  Pac  812. 

The  only  reason  why  the  chancellor 
had  jurisdiction  in  cases  of  purpresture 
was  that  the  property  trespassed  upon 
was  the  King's  forests,  or  other  lands, 
such  as  the  soil  under  navigable  waters, 
and  that  all  of  the  King's  property  and 
affairs,  even  common  debts,  were  under 
the  immediate  protection  of  the  chan- 
cellor. 

Stubb,  Select  Charters,  pp.  101,  120, 
156,  159,  347;  3  BL  Com.  p.  44;  Atty. 
Gen.  V.  Bichards,  2  Anstr.  603,  145  Eng. 
Beprint,  980,  3  Bevised  Bep.  632;  Assize 
of  the  Forest,  1184. 

The  right  to  appropriate  water  is  a 
right  guaranteed  by  the  Constitutions 
and  laws  of  the  western  states,  and  of 
necessity  should  carry  with  it  the  right 
to  make  use  of  the  necessary  easements 
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over  all  public  lands  not  required  by  the 
Federal  government  for  its  own  use. 
And  a  paper  permit  or  reservation  by 
the  Secretary  of  the  Interior  can  have 
no  greater  force  in  giving  or  withhold* 
ing  title  to  the  easement  than  a  paper 
permit  or  license  from  a  state  engineer 
in  giving  or  withholding  title  to  the  use 
of  the  water  in  those  states  in  which  the 
permit  system  prevails.  Both  have  ref- 
erence to  notice  and  priority.  Neither 
conveys  any  title  of  itself.  Beneficial 
use  alone  is  the  basis  of  the  right  to  the 
water  as  well  as  to  the  easement. 

Nielsen  v.  Parker,  19  Idaho,  727,  115 
Pac.  488;  Lockwood  v.  Freeman,  16  Ida- 
ho, 395,  98  Pac.  295;  Youngs  v.  Regan, 
20  Idaho,  275,  118  Pac.  499;  Gard  v. 
Thompson,  21  Idaho,  485,  123  Pac.  497; 
Crane  Falls  Power  &  Irrig.  Co.  v.  Snake 
River  Irrig.  Co.  24  Idaho,  77,  133  Pac. 
655;  Sowards  v.  Meagher,  37  Utah,  212, 
108  Pac.  1112. 

The  regulations  of  the  departments, 
assuming  complete  control  of  the  devel- 
opment of  water  powers  on  the  public 
domain,  are  unauthorized,  unconstitu- 
tional, and  void. 

Pollard  V.  Hagan,  3  How.  212,  223,  11 
L.  ed.  565,  570;  United  States  v.  Grim- 
aud,  220  U.  S.  506,  522,  55  L.  ed.  563, 
569,  31  Sup.  Ct.  Rep.  480 ;  Oflfteld  v.  New 
York,  N.  H.  &  H.  R.  Co.  203  U.  S.  372, 
51  L.  ed.  231,  27  Sup.  Ct.  Rep.  72;  Bacon 
V.  Walker,  204  U.  S.  311,  315,  51  L.  ed. 
499,  501,  27  Sup.  Ct.  Rep.  289. 

We  naturally  look  to  the  action  of  a 
sovereign  state  to  be  characterized  by  a 
more  scrupulous  regard  to  justice  and 
a  higher  morality  than  belong  to  the  or- 
dinary transactions  of  individuals. 

Woodruff  V.  Trapnall,  10  How.  190, 
207, 13  L.  ed.  383,  390. 

Resolute  good  faith  should  char- 
acterize the  conduct  of  states  in  their 
dealings  with  individuals,  and  there  is 
no  reason  in  morals  or  law  that  will  ex- 
empt them  from  the  doctrine  of  estoppel. 

Indiana  v.  Milk,  11  Fed.  389. 

The  rights  of  sovereign  states  are  in- 
volved in  these  cases,  presenting  ques- 
tions of  constitutional  law,  of  state  law, 
and,  by  analogy  at  least,  principles  of 
international  law. 

Kansas  v.  Colorado,  185  U.  S.  125, 146, 
46  L.  ed.  838,  845,  22  Sup.  Ct.  Rep.  552 ; 
Kansas  v.  Colorado,  206  U.  S.  46,  61  L. 
cd.  956,  27  Sup.  Ct.  Rep.  655. 

The  greatest  attribute  which  a  state 
possesses  is  its  sovereignty.  It  is  the 
supreme  power,  is  absolute,  and  is  sub- 
ject to  no  judge.  Judge  Story  defined 
it  in  its  largest  sense  as  the  ''supreme, 
absolute,  uncontrollable  power,  the  jus 

804 


summi  imperii ;  the  absolute  right  to  gov- 
ern." The  rights  of  sovereignty  extend 
to  all  persons  and  things  that  are  within 
the  territory. 

22  Cyc.  1716. 

When  a  new  state  is  admitted  into  the 
Union,  there  is  a  change  of  sovereignty 
analogous  to  that  which  takes  place 
when  territory  is  acquired  by  one  gov- 
ernment from  another,  and  followed  by 
like  consequences. 

22  Cyc.  1729;  Martin  v.  Waddell,  16 
Pet.  367,  10  L.  ed.  997;  New  Orleans  v. 
United  States,  10  Pet.  662,  9  L.  ed.  673; 
Pollard  V.  Hagan,  3  How.  212,  11  L.  ed. 
566. 

The  United  States  have  no  constitu- 
tional capacity  to  exercise  municipal 
jurisdiction,  sovereignty,  or  eminent  do- 
main, within  the  limits  of  a  state  or  else- 
where, except  in  the  cases  in  which  it  is 
expressly  granted. 

Pollard  V.  Hagan,  3  How.  212,  223,  11 
L.  ed.  566,  670;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  649,  552,  9 
L.  ed.  773,  824,  826;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  402,  67  L.  ed.  1611,  1642,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann. 
Cas.  1916A,  18. 

It  would  be  a  dangerous  doctrine  to 
consider  the  issuing  of  a  grant  as  con- 
clusive evidence  of  a  right  in  the  power 
which  issued  it. 

New  Orleans  v.  United  States,  10  Pet. 
662,  771,  9  L.  ed.  673,  676. 

An  exposition  of  the  Constitution,  de- 
liberately established  by  legislative  acts, 
on  the  faith  of  which  an  immense  prop- 
erty has  been  advanced,  ought  not  to  be 
lightly  disregarded. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
401,  4  L.  ed.  679,  60L 

The  section  in  the  Constitution  relat- 
ing to  the  admission  of  new  states,  and 
the  concomitant  disposition  of  the  pub- 
lic lands,  was  not  intended  to  confer 
additional  governmental  power  upon 
Congress  within  the  public-land  states, 
but,  on  the  contrary,  by  its  express  terms 
excludes  any  construction  by  which  such 
powers  could  be  implied. 

3  Elliott,  Debates,  363,  434, 604;  Origin 
and  Nature  of  the  Constitution  and  Gov- 
ernment of  the  United  States,  Supple- 
ment to  11  Pet.  9  L.  ed.  922. 

The  existence  of  easements  of  a  pub- 
lic nature  over  vacant  Federal  lands  does 
not  interefere  with  the  disposal  of  such 
lands  by  the  Federal  government;  and 
the  claim  made  by  the  states  of  the  right 
to  control  the  creation  and  continuance 
of  such  easements,  within  their  respec- 
tive   territorial    jurisdiction,    does    not 
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conflict  with  the  power  of  Congress  to 
dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  Unit- 
ed States. 

Idaho-Iowa  Lateral  &  Reservoir  Co.  v. 
Fisher,  27  Idaho,  695,  151  Pac.  998. 

Mr.  John  R.  Dixon  filed  a  brief  as 
amicus  curiiB. 

Mr.  William  B.  Bosley  also  filed  a 
brief  as  amicus  curi» : 

The  general  legislation  of  Congress 
concerning  the  right  to  appropriate 
water  and  rights  of  way  for  reservoirs 
and  aqueducts  consisted,  prior  to  March 
3, 1891,  of  §  9  of  the  Act  approved  July 
26,  1866,  and  §  17  of  the  Act  approved 
July  9,  1870,  re-enacted  as,  and  super- 
seded by,  §§  2339  and  2340  of  the  Re- 
vised Statutes  (Comp.  Laws  1916,  §§ 
4647,  4648)  and  the  act  approved  March 
3,  1877.  By  these  acts,  the  water  of  all 
lakes,- rivers,  and  other  sources  of  water 
supply  upon  the  public  lands,  and  not 
navigable,  was  declared  to  be  free  and 
open  for  appropriation,  diversion,  and 
use  wherever  appropriation  of  water  was 
recognized  by  the  local  customs,  laws, 
and  decisions  of  the  courts  as  a  means  of 
acquiring  the  right  to  use  the  water  so 
appropriated  for  beneficial  uses;  and  by 
these  acts  Congress  made  an  unequivocal 
grant  of  rights  of  way  for  the  construe^ 
tion,  maintenance,  and  use  of  reservoirs, 
ditches,  and  canals  as  a  means  of  ena- 
bling the  appropriators  of  water  to  im- 
pound and  store,  and  to  distribute  and 
put  to  beneficial  uses,  the  water  lawfully 
appropriated. 

Broider  v.  Natoma  Water  ft  Min.  Co. 
101  U.  S.  27^  25  L.  ed.  790,  5  Mor.  Min. 
Rep.  33;  Farley  v.  Spring  Valley  Min. 
ft  Irrig.  Go.  58  Cal.  142;  DeNecochea 
▼.  Curtis,  80  Cal.  399,  20  Pac.  563,  22 
Pac.  198;  Wood  v.  Etiwanda  Water  Co. 
122  Cal.  157,  54  Pac  726;  Gutierres  v. 
Albuquerque  Land  ft  Irrig.  Co.  188  U.  S. 
545,  47  L.  ed.  588,  23  Sup.  Ct.  Rep.  338. 

In  construing  these  acts  of  Congress 
adopted  prior  to  March  3,  1891,  no  dis- 
tinction has  ever  been  made  by  the 
courts  of  any  of  the  states  or  of  the 
United  States  between  appropriators  in 
respect  to  the  use  to  which  they  devote 
the  water  appropriated  by  them,  if  only 
such  use  is  a  lawful,  beneficial  use. 

Basey  v.  Gallagher,  20  Wall.  670,  22 

L.  ed.  452;  Cascade  Town  Co.  v.  Empire 

Water  ft  Power  Co.  181  Fed.  1011,  123 

C.  C.  A.  355,  205  Fed.  123;  Black,  Pom. 

Water  Rights,  §  48;  Famham,  Waters, 

§668. 

The  use  of  appropriated  water  for  the 
•  1  L.  ed. 


generation  of  electric  power  is  not  only 
a  beneficial  use,  but  also  a  use  for  which 
water  may  lawfully  be  appropriated  un- 
der the  acts  of  Congress  hereinbefore 
mentioned  and  the  laws,  customs,  and 
judicial  decisions  of  the  states. 

United  States  v.  Utah  Power  ft  Light 
Co.  208  Fed.  821,  126  C.  C.  A.  376,  209 
Fed.  554;  Cascade  Town  Co.  v.  Empire 
Water  ft  Power  Co.  181  Fed.  1011; 
Thompson  ▼•  Pennebaker,  97  C.  C.  A. 
591,  173  Fed.  849. 

The  language  employed  in  §§  18  and 
19  of  the  Act  of  March  3, 1891,  to  grant 
rights  of  way  for  reservoirs  and  canals 
and  to  define  the  terms  and  conditions 
upon  which  the  grant  is  made,  is  sub- 
stantially the  same  as  the  language  em- 
ployed in  the  Railroad  Right  of  Way 
Act  of  March  3,  1875,  and  should,  there- 
fore, be  construed  in  like  manner. 

De  Weese  v.  Henry  Invest.  Co.  39 
Land  Dec.  27. 

This  court,  in  the  case  of  Jamestown  ft 
N.  R.  Co.  V.  Jones,  177  U.  S.  125,  44  L. 
ed.  698,  20  Sup.  Ct.  Rep.  568,  held  that 
the  Railroad  Right  of  Way  Act  of  March 
3,  1875,  operates  as  a  direct  grant  of  a 
right  of  way  over  the  public  lands  which 
may  be  accepted  by  actual  construction 
of  a  railroad  without  the  filing  of  a  map 
of  location,  or  having  the  same  approved 
by  the  Secretary  of  the  Interior. 

This  court,  in  Stalker  v.  Oregon  Short 
Line  R.  Co.  225  U.  S.  142,  146,  56  L. 
ed.  1027,  1030,  32  Sup.  Ct.  Rep.  636, 
said  that  the  uniform  construction  of 
this  act  (i.  e.,  the  Railroad  Right  of  Way 
Act)  has  been  that  it  is  a  grant  in  prsB- 
senti  of  lands  to  be  thereafter  identified. 

Consequently,  and  for  the  same  rea- 
sons, it  should  be  held  here  that  the  Act 
of  March  3,  1891,  is  a  grant  in  prsBsenti 
of  lands  to  be  thereafter  identified. 

The  grantees  entitled  to  claim  the 
benefit  of  the  rights  and  privileges 
granted  by  the  Act  of  March  3,  1891, 
are  not  limited  to  canal  or  ditch  com- 
panies formed  for  the  purpose  of  irriga- 
tion. 

United  States  ▼.  Lee,  15  N.  M.  382, 
110  Pac.  607;  33  Land  Dec.  563. 

The  express  grant  made  by  the  Act 
of  June  4,  1897,  of  the  right  to  enter 
upon  such  reservations  for  all  lawful 
purposes  and  to  appropriate  all  waters 
thereon  for  domestic,  mining,  milling, 
or  irrigation  purposes  includes,  by  neces- 
sary implication,  a  grant  of  all  rights 
of  way  for  reservoirs  and  aqueducts, 
which  may  be  reasonably  necessary  and 
proper  for  the  appropriation,  distribu- 
tion, and  use  of  such  water.  For  the 
grant  of  water,  timber,  or  any  other 
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thing  which  is  a  part  of  the  land,  ear- 
ries  with  it  by  implicatioiii  as  against 
the  grantor,  such  easements  and  servi- 
tudes affecting  his  land  as  are  reason- 
ably necessary  and  proper  to  enable  the 
grantee  to  obtain  and  use  the  thing 
granted. 

Hathom  v.  Stinson,  10  Me.  224,  25 
Am.  Deo.  228;  Prescott  v.  White,  21 
Pick.  341.  32  Am.  Dec.  266;  Pine  Tree 
Lumber  Co.  v.  McKinley,  83  Minn.  419, 
86  N.  W.  414;  Werling  v.  IngersoU,  181 
U.  S.  131, 141, 46  L.  ed.  782,  787,  21  Sup. 
Ct.  Rep.  670. 

The  term  "milling,''  as  used  in  the 
sentence  quoted  above  from  the  Act  of 
June  4,  1897,  is  undoubtedly  the  equiva- 
lent of  the  term  "manufacturing,''  used 
in  §  9  of  the  Act  of  July  26,  1866,  and 
§  2339  of  the  United  States  Revised 
Statutes  (Comp.  Stat  1916,  §  4647), 
which  includes  the  generation  or  manu- 
facture of  electric  power.  The  terms 
"milling"  and  "manufacturing"  are  sub- 
stantially equivalent,  and  include  the 
generation  of  electric  power. 

Lambom  v.  Bell,  18  Colo.  346,  20 
L.R.A.  241,  32  Pac.  989;  Denver  Power 
ft  Inig.  Co.  V.  Denver  ft  R.  G.  R.  Co. 
(Denver  Power  ft  Irrig.  Co.  v.  Denver 
ft  S.  R.  Co.)  30  Colo.  204,  60  L.R.A.  383, 
69  Pac.  668;  Lucas  v.  Ashland  Light, 
Mill,  ft  Power  Co.  92  Neb.  660,  138  N. 
W.  761. 

The  generation  of  electric  power  for 
distribution  and  sale  to  the  public  is  a 
public  use. 

Mt.  Vemon-Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co. 
240  U.  S.  30,  60  L.  ed.  607,  36  Sup.  Ct. 
Rep.  234;  Walker  v,  Shasta  Power  Co. 
19  L.R.A.(N.S.)  726,  87  C.  C.  A.  660, 
160  Fed.  866. 

The  distinction  between  public  and 
private  uses  of  hydroelectric  power 
plants  and  rights  of  way  acquired  for 
use  in  connection  therewith  has  often 
been  recognized  in  cases  involving  the 
appropriation,  distribution,  and  use  of 
water. 

Hildreth  v.  Montecito  Creek  Water 
Co.  139  Cal.  28,  72  Pac.  396;  Thayer  v. 
California  Development  Co.  •164  Cal. 
117,  128  Pac.  21. 

The  term  "right  of  way,"  as  used  in 
the  aforesaid  acts  of  Congress,  and  par- 
ticularly as  used  in  the  Act  of  March  3, 
1891,  signifies  npt  merely  an  easement 
in  the  land  surveyed,  located,  and  ap- 
propriated as  a  reservoir  site  or  right 
of  way  for  a  ditch  or  canal,  but  rather 
the  land  itself,  appropriated  for  such 
purposes;  and  the  g^rant  made  by  these] 
Acts  is  really  of  a  limited  or  determin-' 
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able  estate  in  fee;  that  is  to  say,  an  es- 
tate in  fee  to  be  held  and  owned  by  the 
grantee,  its  successors  and  assigns,  so 
long  as  such  land  shall  be  used  for  the 
purpose  for  which  it  was  granted,  sub- 
ject to  the  implied  condition  that  the 
same  shall  revert  to  the  United  States 
if  and  whenever  the  grantee  thereof 
shall  cease  to  use  the  same  for  that  pur- 
pose. 

Northern  P.  R.  Co.  v.  Townsend,  190 
U.  S.  267,  47  L.  ed.  1044,  23  Sup.  Ct. 
Rep.  671;  New  Mexico  v.  United  States 
Trust  Co.  172  U.  S.  171,  43  L.  ed.  407, 
19  Sup.  Ct.  Rep.  128;  Rio  Grande  West- 
em  R.  Co.  V.  Stringham,  239  U.  S.  4^ 
60  L.  ed.  136,  36  Sup.  Ct.  Rep.  6. 

Defendant's  location  and  appropria- 
tion of  the  public  or  forest  reserve  lands 
involved  in  this  suit,  and  its  construc- 
tion thereon  of  the  reservoir,  pipe  lines, 
and  other  water  conduits  mentiolied  in 
the  complaint,  and  its  subsequent  use  of 
such  reservoir,  pipe  lines,  and  water  con- 
duits for  impounding,  storing,  and  con- 
veying the  water  of  Beaver  river  to  de- 
fendant's power  house,  where  it  is  used 
for  the  generation  of  electric  power, 
constituted  an  acceptance  of  the  grant 
offered  by  the  aforesaid  acts  of  Con- 
gress, and  resulted  in  vesting  in  defend- 
ant good  title  to  the  right  of  way  or 
determinable  fee  granted  by  the  acts  of 
Congress. 

United  States  v.  Lee,  16  N.  M.  382, 
110  Pac.  607;  Lincoln  County  Water 
Supply  ft  Land  Co.  v.  Big  Sandy  Reser- 
voir Co.  32  Land  Dec.  463;  Re  Santa 
Fe  P.  R.  Co.  29  Land  Dec.  213. 

The  Act  of  June  4,  1897,  must  be  so 
construed  as  to  give  full  effect,  not  only 
to  all  of  its  own  provisions,  but  also  to 
all  of  the  provisions  of  the  earlier  acts 
incorporated  therein  by  reference. 

Eohlsaat  v.  Murphy,  96  U.  S.  163,  24 
L.  ed.  844;  Re  Heath,  144  U.  S.  92,  36 
L.  ed.  368, 12  Sup.  Ct.  Rep.  616 ;  Lewis's 
Sutherland,  Stat.  Constr.  2d  ed.  §  406. 

The  power  granted  to  an  executive 
officer  of  the  government  to  administer 
and  execute  an  act  of  Congress  and  to 
adopt  regulations  for  the  purpose  of 
carrying  the  same  into  effect  does  not 
authorize  him  to  make  or  enforce  regu- 
lations inconsistent  with  such  act  of 
Congress,  or  destructive  of  any  right 
thereby  granted. 

Morrill  v.  Jones,  106  U.  S.  466,  27  L. 
ed.  267,  1  Sup.  Ci  Rep.  423;  United 
States  ▼.  Eaton,  144  U.  S.  677,  687,  36 
L.  ed.  691,  694,  12  Sup.  Ct.  Rep.  764; 
Williamson  v.  United  States,  207  U.  S. 
426,  462,  62  L.  ed.  278,  297,  28  Sup.  Ct. 
Rep.  163. 
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The  act  of  Congress  entitled,  ''An  Act 
Relating  to  Rights  of  Way  through  Cer- 
tain Parks,  Reservations,  and  Other 
Public  Lands,"  approved  February  15, 
1901,  is  not  to  be  construed  as  substan- 
tive legislation  superseding  and  by  im- 
plication repealing  the  aforesaid  acts  of 
Congress. 

United  States  v.  Lee,  15  N.  U.  382, 
110  Pac.  607;  United  States  v.  Portneuf- 
Marsh  Valley  Irrig.  Co.  205  Fed.  416, 
130  C.  C.  A.  181,  213  Fed.  601;  31  Land 
Dec.  13;  34  Land  Dec  212;  36  Land 
Dec.  568;  41  Land  Dec.  532;  32  Land 
Dec.  254. 

In  the  exposition  of  several  statutes 
relating  to  the  same  subject,  the  inten- 
tion of  the  lawmaker  is  to  be  deduced 
from  a  view  of  all  of  the  statutes,  taken 
together,  because,  in  the  absence  of  con- 
tradictory or  inconsistent  provisions^ 
they  are  supposed  to  have  the  same  ob- 
ject. 

Kohlsaat  ▼.  Murphy,  96  U.  8.  153,  24 
L.  ed.  844. 

Repeals  by  implication  are  not 
favored;  and  if,  by  any  reasonable  eon- 
,struction,  two  or  more  statutes,  in  pari 
materia,  enacted  at  different  dates,  can 
be  harmonized  so  as  to  stand  together, 
the  construction  which  will  accomplish 
that  result  should  be  adopted. 

WUmot  V.  Mudge,  103  U.  S.  217,  221, 
26  L.  ed.  536,  539 ;  Cope  v.  Cope,  137  U. 
S.  682,  686,  34  L.  ed.  832,  833,  11  Sup. 
Ct.  Rep.  222. 

Where  a  statute  is  susceptible  of  two 
constructions,  by  one  of  which  grave 
and  doubtful  constitutional  questions 
arise  and  by  the  other  of  which  such 
questions  are  avoided,  our  duty  is  to 
adopt  the  latter. 

United  States  ez  rel.  Atty.  Qen.  v. 
Delaware  &  H.  Co.  213  U.  S.  366,  407, 
408,  53  L.  ed.  836,  848,  849,  29  Sup.  Ct. 
Rep.  527. 

When  an  affirmative  statute  contains 
■no  expression  of  a  purpose  to  repeal  a 
prior  law,  it  does  not  repeal  it  unless 
the  two  acts  are  in  irreconcilable  con- 
flict, or  unless  the  later  statute  covers 
the  whole  ground  occupied  by  the  ear- 
lier and  is  clearly  intended  as  a  substi- 
tute for  it;  and  the  intention  of  the 
legislature  to  repeal  must  be  clear  and 
manifest. 

Red  Rock  v.  Henry,  106  U.  S.  596, 
601,  602,  27  L.  ed.  251,  253,  1  Sup.  Ct. 
Rep.  434. 

The  right  to  appropriate  for  beneficial 
uses  the  waters  of  lakes,  rivers,  and 
streams  on  the  public  lands  and  reserva- 
tions of  the  United  States  was,  in  Feb- 
ruary, 1901,  and  is  now  (either  by  virtue 
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ity  possessed  by  each  state  of  the  Union 
or  by  virtue  of  grants  made  by  the 
United  States,  in  its  capacity  as  proprie- 
tor of  public  lands  and  reservations  ri- 
parian to  such  sources  of  water  supply, 
by  §§  2339  and  2340  of  the  United  States 
Revised  Statutes  [Comp.  Laws  1916,  §§ 
4647,  4648],  the  Act  of  March  3,  1877, 
and  the  Act  of  June  4,  1897),  governed, 
r^^ated,  and  controlled  by  state  law. 

Gutierres  v.  Albuquerque  Land  ft  Ir- 
rig. Co.  188  U.  S.  545,  552,  555,  47  L. 
ed.  588,  591,  593,  23  Sup.  Ct.  Rep.  338; 
Kansas  v.  Colorado,  206  U.  S.  46,  85, 
95,  51  L.  ed.  956,  969,  973,  27  Sup.  Ct. 
Rep.  655. 

Under  the  laws  of  all  of  the  western 
states,  the  right  to  appropriate  water  be- 
comes a  vested  and  accrued  right  only 
by  construction  of  the  necessary  works 
and  actual  use  of  the  water  appropri- 
ated. 

Black's  Pom.  Water  Rights,  §§  49,  50, 
51,  54;  Famham,  Waters,  §§  662,  666, 
668;  Maeris  v.  Bicknell,  7  Cal.  261,  68 
Am.  Dec.  257,  1  Mor.  Min.  Rep.  601; 
Kimball  v.  Qearhart,  12  Cal  49,  1  Mor. 
Min.  Rep.  615. 

Under  the  state  laws,  whether  operat- 
ing ez  proprio  vigore  or  by  virtue  of 
the  consent  of  Congress,  beneficial  use 
is  the  basis,  the  measure,  and  the  limit 
of  the  right  to  water  which  may  be  ac- 
quired by  appropriation. 

Black's  Pom.  Water  Rights,  §  85;  At- 
chison V.  Peterson,  20  Wall  507,  22  L. 
ed.  414;  Riverside  Water  Co.  v.  Sar- 
gent, 112  Cal.  234, 44  Pac.  560. 

By  none  of  the  general  acts  of  Con- 
gress in  force  in  1901,  relating  to  the 
same  subject-matter,  L  e.,  §§  ^39  and 
2340  of  the  United  States  Revised  Stat- 
utes (Comp.  Stat.  1916,  §§  4647,  4648), 
the  Act  of  March  3,  1877,  the  Act  of 
March  3,  1891,  the  Act  of  June  4,  1897, 
and  the  2d  section  of  the  Act  of  May 
11,  1898,  was  there  expressly  conferred 
upon  the  Secretary  of  the  Interior  any 
authority  to  adopt  and  enforce  regula- 
tions providing  for  the  administration 
and  execution  of  such  acts,  except  the 
authority  conferred  by  the  Act  of  June 
4,  1897,  to  make  rules  and  regulations 
concerning  the  occupancy  and  use  of  for- 
est reservations,  designed  to  insure  the 
objects  for  which  «uch  reservations  were 
created,  namely,  the  preservation  of  the 
forests  from  destruction  and  securing 
favorable  conditions  of  water  fiow,  or 
any  authority  to  supervise  or  control 
the  location  of  rights  of  way  for  reser- 
voirs and  canals,  except  such  authority 
as  was  granted  by  implication  by  the 
last  clause  of  §  18  of  the  Act  of  March 
3,  1891,  which  declares  that  no  '^ight 
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of  way  shall  be  so  located  as  to  inter- 
fere with  the  proper  occupation  by  the 
government  of  any  such  reservation,  and 
all  maps  of  location  shall  be  subject  to 
the  approval  of  the  department  of  the 
government  having  jurisdiction  of  such 
reservation.^ 

In  none  of  the  general  acts  of  Con- 
gress in  force  in  1901  relating  to  this 
subject,  except  the  Act  of  March  S, 
1891,  was  there  any  provision  for  mak- 
ing a  record  of  any  right  of  way  for  a 
reservoir  or  canal  located  upon  public 
lands  or  reservations  of  the  United 
States,  and  the  Act  of  March  3,  1891, 
did  not  authorize  the  approval  of  maps 
or  rights  of  way  located  on  nnsurveyed 
lands. 

Re  Santa  Fe  P.  R.  Co.  29  Land  Dec 
213;  Lincoln  County  Water*  Supply  ft 
Land  Co.  v.  Big  Sandy  Reservoir  Co.  32 
Land  Dec.  463. 

Under  the  provisions  of  §  19  of  the 
Act  of  March  3,  1891,  approval  by  the 
Secretary  of  the  Inlierior  of  a  map  show- 
ing the  location  of  a  reservoir  or  canal 
upon  surveyed  lands  operated  to  vest 
title  in  the  locator  to  the  easement  or 
determinable  fee  granted  by  that  act, 
subject  to  forfeiture  if  he  failed  to  com- 
plete the  construction  of  his  reservoir 
or  canal  within  five  years;  but  such  for- 
feiture could  be  accomplished  only  by  a 
legislative  act  or  by  judicial  proceedings. 

Noble  V.  Union  River  Logging  R.  Co. 
147  U.  S.  165,  172,  176,  37  L.  ed.  123, 
126,  127,  13  Sup.  Ct.  Rep.  271;  Bybee 
V.  Oregon  ft  C.  R.  Co.  139  U.  S.  663,  35 
L.  ed.  35,  11  Sup.  Ct.  Rep.  641;  Schul- 
enbei^  v.  Harriman,  21  Wall.  44,  22  L. 
ed.  551;  Utah,  N.  ft  C.  R.  Co.  v.  Utah 
&  C.  R.  Co.  110  Fed.  890;  Allen  v. 
Denver  Power  ft  Irrig.  Co.  38  Land  Dec 
207. 

The  Secretary  of  the  Interior  had,  by 
an  almost  uniform  line  of  decisions,  re- 
fused, however  erroneously,  to  accept 
and  approve  maps  filed  pursuant  to  the 
provisions  of  §  19  of  the  Act  of  March 
3, 1891,  and  the  amendment  thereof  con- 
tained in  §  2  of  the  Act  of  May  11, 
1898,  unless  the  applicant  certified  that 
the  right  of  way  delineated  upon  such 
map  was  desired  either  exclusively  for 
irrigation  or  for  the  main  purpose  of  ir- 
rigation. • 

Re  South  Platte  Canal  ft  Reservoir 
Co.  20  Land  Dec  154;  Re  Delta,  32 
Land  Dec  461;  Re  Regulations,  f  23, 
34  Land  Dec.  221 ;  Re  Relations,  f  21, 
36  Land  Dec.  574. 

Where  a  grant  of  rights  of  way,  fran- 
chises, or  other  rights  and  privileges  is 
made  by  a  general  law  designed  to  fur- 
ther public  objects,  to  promote  the  gen- 
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eral  welfare,  or  to  aid  in  the  genml 
development  of  the  country  by  inducing 
individuals  or  corporations  to  undertake 
and  accomplish  great  and  expensive  en- 
terprises or  works  of  a  pubUe  or  quasi 
public  character,  such  general  law,  in« 
stead  of  being  construed  strictly  in 
favor  of  the  government  and  against  the 
grantee,  should  be  given  a  practical, 
common-sense  construction  in  order  that 
its  object  may  be  accomplished. 

Russell  V.  Sebastian,  233  U.  S.  195, 
205,  210,  58  L.  ed.  912,  922,  924,  L.RA. 
— ,  — ,  34  Sup.  Ct  Rep.  517,  Ann.  Caa. 
1914C,  1282;  United  States  v.  Denver  ft 
R.  G.  R-  Co.  150  U.  S.  1,  8,  15,  37  L. 
ed.  975,  977,  980, 14  Sup.  Ct.  Rep.  11. 

Whenever,  by  or  under  authority  of  a 
Constitution  or  a  general  law  enacted 
by  the  legislature,  authority  or  consent 
is  given'  by  government  to  any  individ** 
ual  or  corporation  to  exercise  a  fran« 
chise  or  public  easement  or  similar  right, 
as  a  means  of  inducing,  or  in  contempla- 
tion of,  the  investment  of  a  large  amount 
of  capital  in  the  construction  of  works 
of  a  permanent  nature  to  be  used  in  per- 
manent service  of  the  public,  such  au- 
thority or  consent  should  be  deemed  to 
be,  not  a  grant  of  a  mere  revocable  li- 
cense, but  rather  a  grant  of  a  franchise, 
easement,  or  right  in  perpetuity,  unless 
a  shorter  time  is  clearly  specified. 

Bois6  Artesian  Hot  ft  Cold  Water  Co. 
V.  Bois6  City,  230  U.  S.  84,  87,  92,  67 
L.  ed.  1400, 1405, 1407,  33  Sup.  Ct.  Rep. 
997;  Russell  v.  Sebastian,  233  U.  S.  195, 
202,  204,  58  L.  ed.  912,  920,  921,  L.R.A. 
— ,  — ,  34  Sup.  Ct.  Rep.  517,  Ann.  Cas. 
1914C,  1282;  New  Tork  Electric  lines 
Co.  V.  Empire  City  Subway  Co.  235 
U.  S.  179,  185,  193,  59  L.  ed.  184,  192, 
L.R.A.— ,  — ,  35  Sup.  Ct.  Rep.  72, 
Ann.  Cas.  1915 A,  906;  Owensboro  v. 
Cumberland  Teleph.  ft  Teleg.  Co.  230 
U.  S.  58,  64,  66,  57  L.  ed.  1389,  1393, 
1394,  33  Sup.  Ct.  Rep.  988. 

A  grant  of  a  franchise,  public  ease- 
ment, or  ether  right,  whether  granted 
in  perpetuity  or  for  a  limited  term,  ia 
subject,  of  course,  to  revocation  or  lor- 
f eiture  when  the  grantee  fails  to  com- 
ply with  the  conditions  of  the  grant,  or 
to  render  the  public  aervice  constitut- 
ing the  consideration  therefor. 

New  Tork  Electric  lines  Co.  v.  Em- 
pire City  Subway  Co.  235  U.  S.  179, 194, 
196,  59  L.  ed.  184,  192,  193,  L.R.A.  — , 
— ,  35  Sup.  Ct.  Rep.  72,  Ann.  Cas.  1915A, 
906. 

But,  when  a  person  has  accepted  a 
grant  of  a  f  rancmse,  public  easement,  or 
other  right,  has  proceeded  with  reason- 
able diligence  and  in  good  faith  to  com- 
ply with  the  terma  of  the  grant,  has  at 
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large  expense  eonstmeted  the  necessary 
works,  and  is  rendering  the  public  serv- 
ice which  constitutes  the  real  consider- 
ation for  the  grant,  he  has  acquired  vest- 
ed and  aecru^  property  rights  of  which 
he  may  not  be  deprived  arbitrarily  or 
without  due  process  of  law,  even  though 
the  law  or  ordinance  by  which  the  grant 
was  made  is  expressly  declared  to  be 
subject  to  be  altered,  amended,  or  re- 
pealed. 

Owensboro  v.  Cumberland  Teleph.  & 
Teleg.  Co.  230  U.  S.  68,  71,  76,  67  L. 
ed.  1389,  1396,  1397,  33  Sup.  Ct  Bep. 
988;  Chicago,  M.  ft  St.  P.  B.  Co.  v.  Wis- 
consin, 238  U.  8.  491,  601,  602.  69  L. 
ed.  1423,  1430,  1431,  L.R.A.1916A,  1133, 
P.U.R.1915D,  706,  36  Sup.  Ct.  Rep.  869. 

Even  a  license,  although  originally  a 
mere  personal,  revocable,  and  nonassign- 
able privilege,  becomes  irrevocable  when 
the  licensee,  with  the  acquiescence  of 
the  licensor,  and  acting  under  the  au- 
thority given  by  the  license,  erects  upon 
the  licensor's  lands,  at  his  own  expense, 
works  or  structures  of  a  permanent 
character,  the  construction  of  which  was 
contemplated  by  the  licensor  when  the 
license  was  given. 

Owensboro  v.  Cumberland  Teleph.  ft 
Teleg.  Co.  230  U.  S.  68,  64,  67  L  ed. 
1389, 1393,  33  Sup.  Ct.  Biep.  988;  Green- 
wood Lake  ft  P.  J.  B.  Co.  v.  New  York 
ft  G.  L.  B.  Co.  134  N.  T.  440,  31  N.  E. 
874;  Southampton  v.  Jessup,  162  N.  T. 
126,  66  N.  £.  638;  Stoner  v.  Zucker,  148 
Cal.  616,  113  Am.  St.  Bep.  301,  83  Pac. 
808,  7  Ann.  Cas.  704;  Plimmer  v.  Wel- 
lington, L.  B.  9  App.  Cas.  699,  63  L. 
J.  P.  C.  N.  S.  10^  61  L.  T.  N.  8.  476, 
49  J.  P.  116. 

A  statute  must  be  construed,  if  pos- 
sible, so  as  to  effectuate  the  evident  ob- 
ject of  the  legislature  in  its  enactment, 
and  so  as  to  avoid  an  unjust  or  an  ab- 
surd conclusion,  even  if,  in  order  to  do 
so,  it*  is  necessary  to  limit  the  applica- 
tion of  general  terms  and  to  indulge  the 
presumption,  that  the  l^slature  in- 
tended exceptions  to  its  language  which 
would  avoid  results  of  this  character. 

Hawaii  v.  Mankichi,  190  U.  S.  197, 
212,  218,  47  L.  ed.  1016,  1021.  1024,  23 
Sup.  Ct.  Bep.  787,  12  Am.  Crim.  Bep. 
466;  Bemier  v.  Bemier,  147  U.  S.  242, 
246,  37  L.  ed.  162, 164,  13  Sup.  Ct  Bep. 
244. 

The  doctrine  of  estoppel,  which  pre- 
vents a  licensor  from  revoking  his  li- 
cense when  such  action  on  his  part 
would  be  inequitable  and  manifestly 
contrary  to  justice,  applies  to  the  gov- 
ernment of  the  United  States  as  well  as 

to  private  persona 
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United  States  v.  Stinson,  60  C.  C.  A. 
616,  126  Fed.  910,  197  U.  S.  200,  49  L. 
ed.  724,  26  Sup.  Ct.  Bep.  426;  Walker 
V.  United  States,  139  Fed.  409,  79  C.  C. 
A.  392, 148  Fed.  1022;  Iowa  v.  Carr,  112 
C.  C.  A.  477,  191  Fed.  267;  Brent  v. 
Bank  of  Washington,  10  Pet.  696,  614^ 
9  L.  ed.  647,  664;  Plimmer  v.  Welling- 
ton, L.  B.  9  App.  Cas.  699,  63  L.  J.  P. 
C.  N.  S.  104,  61  L.  T.  N.  S.  476,  49  J. 
P.  116. 

The  legislature  alone  can  make  law; 
and  the  power  to  make  law  cannot  be 
delegated. 

Wayman  v.  Southard,  10  Wheat.  1,  6 
L.  ed.  263;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  378,  388,  61  L.  ed. 
623,  630,  634,  27  Sup.  Ct.  Bep.  367. 

The  legislature  must  declare  the  pol- 
icy of  the  law  and  fix  the  legal  princi- 
ples which  are  to  control  in  given 
eases. 

Mutual  Film  Corp.  v.  Industrial  Com- 
mission, 236  U.  S.  230,  246,  69  L.  ed.  662, 
660,  36  Sup.  Ct.  Bep.  387;  Interstate 
Commerce  Commission  v.  Goodrich 
Transit  Ca  224  U.  S.  194,  214,  66  L. 
ed.  729.  737,  32  Sup.  Ct  Bep.  436. 

The  legislature,  having  enacted  a  law, 
may  delegate  to  an  executive  or  admin- 
istrative board,  commission,  or  officer  a 
power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes,  or  in- 
tends to  make,  its  own  action  depend. 

Union  Bri^e  Co.  v.  United  States, 
204  U.  8.  364,  378,  388,  61  L.  ed.  623, 
630,  634^  27  Sup.  Ct.  Bep.  367;  Monon- 
gahela  Bridge  Co.  v.  United  States,  216 
U.  8.  177,  192,  193,  64  L.  ed.  436,  441, 
442,  30  Sup.  Ct.  Bep.  866;  Marshall 
Field  ft  Co.  v.  Clark.  143  U.  8.  649,  36 
L.  ed.  294,  12  Sup.  Cft.  Bep.  496;  Miller 
V.  New  York,  109  U.  8.  386,  394,  27  L. 
ed.  971,  974,  3  Sup.  Ct.  Bep.  228. 

The  legislature,  having  declared  the 
policy  of  the  law  and  prescribed  the 
legal  principles  which  are  to  control  in 
given  cases,  may  del^ate  to  executive 
and  administrative  officers  and  bodies 
power  to  ascertain  the  facts  and  condi- 
tions to  which  such  policy  and  principles 
apply. 

Mutual  Film  Corp.  v.  Industrial  Com- 
mission, 236  U.  8.  230,  69  L.  ed.  662,  36 
Sup.  Ct.  Bep.  387,  Ann.  Cas.  1916C,  296; 
Buttfield  V.  Stranahan,  192  U.  8.  470, 
496,  48  L.  ed.  626,  636,  24  Sim.  Ct.  Bep. 
349;  Interstate  Commerce  Commission 
V.  Goodrich  Transit  Co.  224  U.  S.  194, 
214,  66  L.  ed.  729,  737,  32  Sup.  Ct.  Bep. 
436. 

The  legislature,  having  enacted  a  stat- 
ute declaring  the  policy  and  prescribing 

the  principles  of  law  to  govern  a  par- 
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ticular  subject-mattery  may  delegate  to 
executive  and  administrative  officers  or 
bodies  the  power  to  adopt  reasonable 
regulations  appropriate  for  effectuating 
such  policy  and  principleSi  and  not  in 
conflict  with  the  law  itself. 

Be  KoUock,  165  U.  S.  526,  533,  41  L. 
ed.  813,  815, 17  Sup.  Ct.  Rep.  444;  Butte 
City  Water  Co.  v.  Baker,  196  U.  S.  119, 
125,  127,  49  L.  ed.  409,  412,  413,  25  Sup. 
Ct.  Rep.  211;  United  States  y.  Grimaud, 
220  U.  S.  506,  55  L.  ed.  563,  31  Sup. 
Ct.  Rep.  480;  Light  ▼.  United  States, 
220  U.  S.  523,  55  L.  ed.  570,  31  Sup. 
Ct.  Rep.  485. 

The  legislature,  however,  cannot  dele- 
gate to  an  executive  or  administrative 
officer  or  body  authority  to  make,  alter, 
or  amend  a  law,  or  to  make  or  enforce 
regulations  in  conflict  with  the  law. 

United  States  v.  Eaton,  144  U.  S.  677, 
36  L.  ed.  591,  12  Sup.  Ct.  Rep.  764; 
United  States  v.  Grimaud,  220  U.  S.  506, 
55  L.  ed.  563,  31  Sup.  Ct.  Rep.  480; 
Harmon  v.  State,  66  Ohio  St.  249,  58 
L.RJL.  618,  64  N.  E.  117;  State  ex  rel. 
Adams  v.  Burdge,  95  Wis.  390,  37  L.R.A. 
157,  60  Am.  "St.  Rep.  123,  70  N.  W.  347; 
O^eil  V.  American  F.  Ins.  Co.  166  Pa. 
72,  26  LiLA.  715,  45  Am.  St.  Rep.  650, 
30  AtL  943;  Mutual  Film  Corp.  v.  In- 
dustrial Commission,  236  U.  S.  230,  59 
L.  ed.  552,  35  Sup.  Ct.  Rep.  387,  Ann. 
Cas.  1916A,  296. 

What  "public  policy''  is  can  only  be 
determined  by  reference  to  the  law  of 
the  land  embodied  in  the  Constitution, 
statutes  enacted  by  the  l^slature,  and 
the  rules  of  the  common  law  and  general 
principles  of  jurisprudence  declared  in 
judicial  decisions.  It  is  the  province  of 
the  legislature  to  determine  what  'pub- 
lic policy"  shall  be  and  what  the  ''pub- 
lic interest"  requires. 

Vidal  V.  Philadelphia,  2  How.  127, 
197, 198, 11  L.  ed.  205,  233,  234;  License 
Tax  Cases,  5  Wall.  462,  18  L.  ed.  497; 
St  Louis  Min.  &  Mill.  Co.  v.  Montana 
Min.  Cb.  171  U.  S.  650,  655,  43  L.  ed. 
320,  322,  19  Sup.  Ct.  Rep.  61,  19  Mor. 
Min.  Rep.  575;  Hartford  F.  Ins.  Co.  v. 
Chicago,  M;  &  St.  P.  R.  Co.  175  U.  S. 
91,  100,  44  L.  ed.  84,  89,  20  Sup.  Ct. 
Rep.  33;  Baltimore  &  0.  S.  W.  R.  Co. 
v.  Voigt,  176  U.  S.  498,  505,  44  L.  ed. 
560,  664,  20  Sup.  Ct.  Rep.  385;  Grafton 
County  Electric  Light  ft  P.  Co.  v.  State, 
77  N.  H.  539,  P.UJ1.1915C,  1064,  94 
AtL  194;  Julien  ▼.  Model  Bldg.  Loan 
ft  Invest.  Asso.  116  Wis.  79,  61  L.R.A. 
672,  92  N.  W.  561;  Greenhood,  Pub.  Pol. 
Rule  CXL.,  citing  Pierce  v.  Randolph, 
12  Tex.  290. 

Congress  does  not  possess  the  power 
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to  regulate  or  to  interfere  with  the  ap- 
propriation or  use  of  any  waters  within 
the  boundaries  of  any  state,  except  so 
far  as  it  may  be  necessary  to  prevent  in- 
terference with  or  obstruction  of  navi- 
gable waters  capable  of  being  used  as 
a  means  of  interstate  or  foreign  com- 
merce, or  to  prevent  interference  with 
or  destruction  of  the  rights  of  the  United 
States  as  owner  of  riparian  lands. 

United  States  v.  Rio  Grande  Dam  ft 
Irrig.  Co.  174  U.  S.  690,  43  L.  ed.  1136, 
19  Sup.  Ct.  Rep.  770;  Kansas  v.  Colo- 
rado, 206  U.  S.  46,  85,  96,  117,  51  L.  ed. 
956,  969,  974,  983,  27  Sup.  Ct.  Rep. 
655;  Hudson  County  Water  Co.  v.  Mc- 
Carter,  209  U.  S.  349,  52  L.  ed.  828,  28 
Sup.  Ct.  Rep.  529,  14  Ann.  Cas.  560; 
United  States  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep. 
249. 

The  denotation  of  the  term  ''munici- 
pal" is  not  limited  to  things  pertaining  to 
'an  incorporated  city  or  town,  but  in- 
cludes all  matters  and  things  pertaining 
to  the  internal  affairs  of  a  state,  king- 
dom, or  nation  and  its  citizens. 

Century  Diet.  Bouvier's  Law  Diet.  28 
Cyc.  53;  Words  ft  Phrases;  Cook  v. 
Portland,  20  Or.  580,  13  LJt.A.  533,  27 
Pac  263. 

Assistant  Attorney  General  Knaebel 
argued  the  cause  and  flled  a  brief  for 
the  United  States : 

The  occasion  and  history  of  this  legis- 
lation, with  specific  reference  to  water 
rights  and  waterways,  are  sufficiently 
shown  by  the  opinions  in: 

Jennison  v.  Kirk,  98  U.  S.  453,  25  L. 
ed.  240,  4  Mor.  Min.  Rep.  504;  Atchison 
V.  Peterson,  20  Wall.  507,  22  L.  ed.  414; 
Basey  v.  Gallagher,  20  Wall.  670,  22  L. 
ed.  452, 1  Mor.  Min.  Rep.  683 ;  Broder  v. 
Natoma  Water  ft  Min.  Co.  101  U.  S.  274, 
25  L.  ed.  790^  Mor.  Min.  Rep.  33.  See 
also  1  Wiel,  Water  Rights,  3d  ed.  §§  66, 
92  et  seq.;  1  Kinney,  Irrig.  ft  Water 
Rights,  2d  ed.  §§  595,  611,  636,  et  seq. 

State  statutes  in  reference  to  mining 
rights  upon  the  public  domain  must, 
therefore,  be  construed  in  subordination 
to  the  laws  of  Congress,  as  they  are 
more  in  the  nature  of  regulations  under 
these  laws  than  independent  legislation. 

1  Lindley,  Mines,  2d  ed.  §  249;  Butte 
City  Water  Co.  v.  Baker,  196  U.  S.  125, 
49  L.  ed.  412,  25  Sup.  Ct.  Rep.  211; 
Broder  v.  Natoma  Water  ft  Min.  Co.  101 
U.  S.  274,  25  L.  ed.  790,  5  Mor.  Min. 
Rep.  33;  Jennison  v.  Kirk,  98  U.  S.  453, 
25  L.  ed.  240,  4  Mor.  Min.  Rep.  504; 
United  States  v.  I/tah  Power  ft  Light 
Co.  126  C.  C.  A.  376,  209  Fed.  554. 

A  delegation  of  authority  to  adopt 
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minor  and  subordinate  regulations  eon- 
oeming  the  disposition  of  the  publie 
domain  is  not  a  delegation  of  strictly 
legislative  power. 

Butte  City  Water  Co.  t.  Baker,  196 
U.  S.  125,  49  L.  ed.  412.  25  Sup.  Ct. 
Rep.  211;  Clason  ▼.  Matko,  223  U.  S. 
646,  654,  66  L.  ed.  588,  594,  32  Sup.  Ct. 
Rep.  392. 

The  Act  of  1866  granted  no  rights  for 
power  houses,  transmission  lines,  tele- 
phone lines,  or  tramways,  but  only  for 
ditches,  canals,  and  reservoirs. 

Utah  Light  ft  Traction  Co.  v.  United 
States,  144  C.  C.  A.  485,  230  Fed.  343; 
Cleary  v.  Skifflch,  28  Colo.  362,  89  Am. 
St.  Rep.  207,  65  Pac  59,  1  Mor.  Min. 
Rep.  284. 

The  act  related  only  to  the  public 
lands,  and  never  had  any  operation  in 
forest  reservations. 

Wilcox  V.  Jackson,  13  Pet  498,  10  L. 
ed.  264;  Newhall  v.  Sanger,  92  U.  S. 
761,  23  L.  ed.  769;  Scott  v.  Carew,  196 
U.  S.  100,  49  L.  ed.  403,  25  Sup.  Ct. 
Rep.  193;  Re  Kern  River  Co.  38  Land 
Dec.  302. 

Besides  the  forest  reserve  legislation 
of  1897,  there  are  a  number  of  statutes 
in  which  the  poli<^  of  Congress  to  per- 
mit the  Impropriation  of  water  and  leave 
it  largely  in  the  control  of  the  local  reg- 
ulations has  been  reiterated.  We  can- 
not take  these  declarations  as  intending 
either  to  grant  an  exclusive  power  to 
the  states,  or  to  recognize  such  a  power 
as  already  existent.  They  merely  ad- 
here to  the  general  principle  of  the  Act 
of  1866  as  one  of  convenience.  They 
favor  the  laws  of  the  territories  ^te  as 
much  as  those  of  the  states,  and  m  some 
instances  they  give  rules  independent  of 
either. 

Kinney,  Irrig.  &  Water  Rights,  2d  ed. 
§637. 

The  United  States,  as  the  owner  of 
the  public  domain,  is  quite  competent  to 
dispose  of  the  waters  thereon,  together 
with  the  land,  or  to  dispose  of  each 
separately,  or  to  dispose  of  one  and  re- 
tain the  other. 

Hough  V.  Porter,  51  Or.  318,  95  Pac. 
732,  98  Pac.  1083,  102  Pac  728. 

Obviously,  if  the  intent  of  the  declar- 
ation in  the  Desert  Land  Act  of  March 
3,  1877,  was,  as  it  may  well  have 
been  (Williams  v.  Altnow,  51  Or.  275, 
95  Pac  200,  97  Pac  539;  United  States 
V.  Rio  Grande  Dam  &  Irrig.  Co.  174 
U.  S.  690,  43  L.  ed,  1136,  19  Sup.  Ct. 
Rep.  770;  Qutierres  v.  Albuquerque  Land 
Co.  188  U.  S.  545,  47  L.  ed.  588,  23  Sup. 
Ct  Rep.  338),  to  set  the  waters  apart 
from  the  land,  for  acquisition  by  appro- 
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priation  only,  subsequent  land  patents 
would  not  operate  to  give  riparian 
rights,  whatever  might  be  their  terms 
as  drafted  in  the  department. 

1  Kinney,  Irrig.  ft  Water  Rights,  pp. 
1091,  1095. 

A  water  right  acquired  by  appropria- 
tion and  beneficial  use  in  irrigation  is 
not  usually  appurtenant  to  the  land  ir- 
rigated. 

1  Wiel,  Water  Rights,  3d  ed.  §  550. 

The  right  of  way  mentioned  in  the 
Act  of  March  3,  1891,  is  granted  for 
irrigation  purposes  only. 

Re  Sinclair,  18  Land  Dec  573;  Re 
South  Platte  Canal  ft  Reservoir  Co.  20 
Land  Dec  154;  Re  Chaffee  County  Ditch 
ft  Canal  Co.  21  Land  Dec  63;  Re  Marr, 
25  Land  Dec.  344;  28  Land  Dec  474; 
Re  Kern  River  Co.  38  Land  Dec  302. 

Section  21  of  the  act  expressly  pro- 
vides that  rights  of  way  therein  granted 
shall  only  be  occupied  for  canal  or 
ditches,  and  then  only  so  far  as  may  be 
necessary  for  the  construction,  mainte- 
nance, or  care  of  such  canals  or  ditches. 
Necessarily,  power  houses,  transmission 
lines,  and  tramways  are  excluded. 

Whitmore  v.  Pleasant  Valley  Coal  Co. 
27  Utah,  284,  75  Pac.  748. 

Under  this  act  no  right  can  be  ob- 
tained in  a  forest  reservation  without 
previous  application  to  and  approval  by 
the  department  having  control.  This  ap- 
proval is  required  by  the  proviso  in  § 
18,  as  well  as  by  the  law  and  reg^a- 
tions  respecting  the  use  and  occupation 
of  the  forests. 

United  States  v.  Grimaud,  220  U.  S. 
506,  55  L.  ed.  563,  31  Sup.  Ct.  Rep.  480 
14  Land  Dec  336;  18  Land  Dec.  168 
27  Land  Dec  200;  30  Land  Dec.  325 
31  Land  Dec  503;  34  Land  Dec.  212 
36  Land  Dec  567;  Re  McKnight,  13 
Land  Dec  165;  Re  Florida  Mesa  Ditch 
Co.  14  Land  Dec  265;  Re  Grueningen, 
20  Land  Dec  253;  Re  La  Plata  Irrig. 
Ditch  Co.  21  Land  Dec  355;  Surface 
Creek  Ditch  ft  Reservoir  Co.  22  Land 
Dec  709;  Re  Rio  Verde  Canal  Co.  27 
Land  Dec  421. 

According. to  the  view  expressed  by 
the  Department  (Lincoln  County  Water 
Supply  ft  Land  Co.  v.  Big  Sandy  Reser- 
voir Co.  32  Land  Dec  465),  the  Act  of 
1891  worked  no  interference  with  the  Act 
of  1866  respecting  irrigation  rights. 
Each  granted  an  easement  or  base  fee. 
The  Act  of  1891  allowed  the  rights  of 
way  to  be  obtained  either  by  filing  and 
securing  the  approval  of  maps,  etc,  fol- 
lowed by  actual  construction,  or,  sub- 
stantially, at  least,  by  actual  construc- 
tion alone  (Re  Pope,  28  Land  Dec  403; 
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DeWeese  v.  Henry  Invest.  Co.  39  Land 
Dec.  27);  though,  probably,  as  against 
the  government  (as  distinguished  from 
rival  claimants),  the  right  could  not  be 
regarded  as  vested  without  the  executive 
approval  for  which  the  act  provides. 
See  Minneapolis,  St.  P.  &  S.  Ste.  M.  B. 
Co.  V.  Doughty,  208  U.  S.  261,  267,  62 
L.  ed.  474,  477,  28  Sup.  Ct.  Rep.  291; 
United  States  v.  Minidoka  &  S.  W.  R. 
Co.  Ill  C.  C.  A.  323,  190  Fed.  491  (re- 
versed  on  another  ground  in  236  U.  S. 
211,  69  L.  ed.  200,  36  Sup.  Ct.  Rep. 
46).  The  Act  of  1891  gave  a  definite 
width  of  60  feet  on  each  side  of  the 
marginal  limits  of  the  water,  which  was 
doubtless  more  than  could  be  claimed 
under  the  Act  of  1866. 

The  Act  of  May  14, 1896,  repealed  the 
Act  of  1866  in  respect  of  electric  power 
uses. 

United  States  v.  Utah  Power  &  Light 
Co.  126  C.  C.  A.  376,  209  Fed.  664. 

The  Act  of  1896  applies  to  canals  and 
ditches. 

Re  O'Melveny,  24  Land  Dec.  660;  Chi- 
cala  Water  Co.  v.  Lytic  Creek  Light  & 
Power  Co.  26  Land  Dec.  620;  New  Bear 
Valley  Irrig.  Co.  v.  Roberts,  30  Land 
Dec.  382;  Mountain  Power  Co.  v.  New- 
man, 31  Land  Dec.  360;  Eongs  River 
Power  Co.  v.  Knight,  32  Land  Dec.  144, 
178. 

The  Act  of  1891  is  the  granting  act, 
and  under  it  no  grant  may  be  obtained 
except  for  the  purpose  of  irrigation. 
The  Act  of  1898  allows  such  gprants, 
when  so  obtained,  to  be  used  for  the  ad- 
ditional purposes  which  it  specifies. 

28  Land  Dec.  474;  Re  Delta,  32  Land 
Dec.  461 ;  Re  Inyo  Consol.  Water  Co.  37 
Land  Dec.  78;  Re  Kern  River  Co.  38 
T^nd  Dec.  302;  Re  Instructions,  39  Land 
Dec.  309;  Re  California-Nevada  Power 
Co.  40  Land  Dec.  380;  Utah  Power  & 
Light  Co.  V.  United  States,  L.R.A. — , 
— ,  144  C.  C.  A.  470,  230  Fed.  332. 

The  policy  of  the  Act  of  1901  is  in- 
consistent  with  and  necessarily  super- 
sedes the  policy  of  the  Act  of  1866,  so 
far  as  concerns  the  uses  here  in  ques- 
tion. 

Lau  Ow  Bew  v.  United  States,  144  U. 
S.  47,  69,  36  L.  ed.  340,  344,  12  Sup. 
Ct.  Rep.  517;  United  States  v.  Colorado 
Power  Co.  240  Fed.  217;  United  States 
V.  Tynen,  11  Wall.  88,  92,  20  L.  ed.  163, 
154;  Hawkins  v.  Bare,  63  W.  Va.  431, 
60  S.  E.  391;  State,  Roche,  Prosecutor, 
V.  Jersey  City,  40  N.  J.  L.  257;  Kohlsaat 
v.  Murphy,  96  U.  S.  163,  168,  24  L. 
ed.  844,  845;  Cook  County  Nat.  Bank  v. 
United  States,  107  U.  S.  446,  461,  27 
L.  ed.  537,  639,  2  Sup.  Ct.  Rep.  661; 
81S 


Black,  Interpretation  of  Laws,  2d  ed. 
354;  United  States  v.  Rio  Grande  Dam 
&  Irrig.  Co.  174  U.  S.  690,  707,  708,  43 
L.  ed.  1136>  1143,  19  Sup.  Ct.  Rqp.  770. 

The  Interior  Department  has  always 
treated  this  act  as  superseding  the  ear- 
lier permit  acts,  and  as  the  sole  source 
of  authority  to  use  the  public  domain 
and  forests  for  commercial  power  pur- 
poses. 

Re  Kern  River  Co.  38  Land  Dec  302 
31  Land  Dec.  13;  36  Land  Dec.  580 
41  Land  Dec  160;  41  Land  Dec.  532 
30  Land  Dec.  588. 

Commercial  power  enterprises  are  not 
included  in  the  Act  of  February  11, 
1905. 

Re  Northern  California  Power  Co.  37 
Land  Dec  80;  Re  Alaska  Treadwell 
Gold  Min.  Co.  40  Land  Dec.  427;  Utah 
Power  ft  Light  Co.  v.  United  States, 
L.R.A.— ,  — ,  144  C.  C.  A.  470,  230  Fed. 
328. 

The  act  does  not  grant  rights  of  way 
for  transmission  lines  or  tramways. 

30  Ops.  Atty.  Gen.  263. 

The  defendants  have  not  received  the 
permission  nor  complied  with  the  rules 
and  regulations   contemplated   by  this 
statute. 

Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  190  U.  S.  301,  47  L.  ed.  1064, 
23  Sup.  Ct.  Rep.  692;  United  States  ex 
reL  Riverside  Oil  Co.  v.  Hitchcock,  190 
U.  S.  316,  47  L.  ed.  1074,  23  Sup.  Ct. 
Rep.  698;  Shepley  ▼.  Cowan,  91  U.  S. 
330,  23  L.  ed.  424;  Mills  v.  Stoddard, 
8  How.  345,  12  L.  ed.  1107;  Frisbie  v. 
Whitney,  9  WaU.  187,  19  L.  ed.  668. 

The  Act  of  1866  intended  to  grant 
rights  of  way  only  for  use  in  connec- 
tion with  water  rights,  which  in  turn  de- 
pend on  beneficial  and  lawful  uses.  No 
right  of  way  can  be  acquired  without 
such  use.  Construction  or  possession  of 
works  cannot  confer  the  right  of  way, 
either  alone  or  in  connection  with  a  use 
which  is  itself  a  continuing  trespass 
against  the  United  States.  It  is  especial- 
ly to  be  remarked  that  Congress  could 
never  have  intended  to  grant  rights  of 
way  for  the  purpose  of  invading  the 
property  rights  of  the  government. 

Snyder  v.  Colorado  Gold  Dredging  Co. 
104  C.  C.  A.  136,  181  Fed.  62;  2  Kin- 
ney, Irrig.  &  Water  Rights,  2  ed.  §§ 
708,  725 ;  Sowards  v.  Meagher,  37  Utah, 
223,  108  Pac.  1112;  Combs  v.  Agricul- 
tural Ditch  Co.  17  Colo.  146,  31  Am.  St. 
Rep.  275,  28  Pac  966;  Hewitt  v.  Story, 
30  L.R.A.  265,  12  C.  C.  A.  250,  29  U. 
S.  App.  155,  64  Fed.  510;  Jennison  v. 
Kirk,  98  U.  S.  453,  25  L.  ed.  240,  4 
Mor.  Min.  Rep.  604;  Nippel  v.  Forker, 
26  Colo.  78,  56  Pac  577;  Crane  Falls 
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Power  ft  Irrig.  Co.  ▼.  Snake  River  Irrig. 
Co.  24  Idaho,  80,  133  Pae.  655;  Clear 
Creek  Land  &  Ditoh  Co.  v.  Kilkenny,  5 
Wyo.  38,  36  Pac.  819;  Taylor  v.  Abbott, 
103  Cal.  421,  37  Pac.  408;  Cleary  v.  Skif- 
fich,  28  Colo.  362,  89  Am.  St  Rep.  207, 
65  Pae.  59,  21  Mor.  Min.  Rep.  284;  Jar- 
vis  V.  State  Bank,  22  Colo.  309,  55  Am. 
St.  Rep.  129,  45  Pac.  505;  Bear  Lake 
A  River  Waterworks  &  Irrig.  Co.  v.  Gar- 
land, 164  U.  S.  1,  18,  41  L.  ed.  327,  334, 
17  Sup.  Ct  Rep.  7;  United  SUtes  v. 
Rickey  Land  ft  Cattle  Co.  164  Fed.  496. 
The  control  and  disposition  of  the 
lands  of  the  United  States  are  lodged 
exclusively  in  Congress. 

Wilcox  V.  Jackson,  13  Pet.  498,  516, 
10   L.  ed.  264,  273;   United  S totes  v. 
Qratiot,  14  Pet  526,  10  L.  ed.  573,  1 
McLean,  454,  Fed.  Cas.  No.  15,249;  Jour- 
dan  V.  Barrett,  4  How.  169,  184,  11  L. 
ed.  924,  930;  Irvine  v.  Marshall,  20  How. 
558,  15  L.  ed.  994;  Gibson  v.  Chotoau, 
13  Wall  92,  99,  20  L.  ed.  534^  536;  Mc- 
Carthy ▼.  Mann,  19  WalL  20,  22  L.  ed. 
49;   Van   Brocklin   ▼.   Tennessee    (Van 
Brocklin  ▼.  Anderson)  117  U.  S.  151,  29 
L.  ed.  845,  6  Sup.  Ct  R^.  670;  United 
Stotes  ▼.  Insley,  130  U.  8.  263,  32  L. 
ed.  968,  9  Sup.  Ct.  Rep.  485;  Redfleld 
V.  Parks,  132  U.  S.  239,  33  L.  ed.  327, 10 
Sup.  Ct  Rep.  83;   Shively  ▼.  Bowlby, 
152  U.  S.  1,  50,  52,  38  L.  ed.  331,  349, 
350,  14  Sup.  Ct  Rep.  548;  Mann  v.  Ta- 
coma  Land  Co.  153  U.  8.  273,  283,  38 
L.  ed.  714,  717,  14  Sup.  Ct  Rep.  820; 
Camfield  ▼.   Unitod  Stotes,  167  U.   S. 
518,  525,  42  L.  ed.  260,  261, 17  Sup.  Ct 
Rep.  864;  United  States  v.  Rio  Grande 
Dam  ft  Irrig.  Co.  174  U.  S.  690,  703,  43 
L.  ed.  1136,  1141,  19  Sup.  Ct  Rep.  770; 
Steams  ▼.  Minnesota,  179  U.  S.  2123,  251, 
45  L.  ed.  162,  176,  21  Sup.  Ct  Rep.  73; 
Gutierres  ▼.  Albuquerque  Land  ft  Irrig. 
Co.  188  U.  8.  545,  555,  47  L.  ed.  588, 
593,  23  8up.  Ct.  Rep.  338;  Kansas  v. 
Colorado,  206  U.  8.  46,  89,  51  L.  ed.  956, 
971,   27   Sup.   Ct.   R^.   655;   light   v. 
United  Stotes,  220  U.  8.  523,  55  L.  ed. 
570,  31  Sup.  Ct.  Rep.  485;  United  Stotes 
▼.  Grimaud,  220  U.  8.  506,  55  L.  ed.  563, 
31  Sup.  Ct  Rep.  485;  Hallowell  t.  United 
States,  221  U.  8.  317,  324,  55  L.  ed.  750, 
753,  31  Sup.  Ct  Rep.  587;  Turner  v. 
American  Baptist  Union,  5  McLean,  344, 
Fed.  Cas.  No.  14,251;  Seymour  ▼.  San- 
ders, 3  Dill.  437,  Fed.  Gas.  No.  12,690; 
Union   IIGll  ft   Min.   Co.   ▼.   Ferris,   2 
8awy.  176,  Fed.  Cas.  No.  14,371,  8  Mor. 
Min.  Rep.  90;  United  Stotes  v.  Cleve- 
land ft  C.  Cattle  Co.  33  Fed.  323;  Car- 
roll V.  Price,  81  Fed.  137;  Heckman  v.  I 


United  States,  88  C.  C.  A.  52,  160  Fed. 
870;  People  v.  Folsom,  5  CaL  373;  Doran 
V.  Central  P.  R.  Co.  24  Cal.  246;  Miller 
V.  Little,  47  Cal.  348;  Vansickle  v. 
Haines,  7  Nev.  249,  15  Mor.  Min.  Rep. 
201;  Fee  v.  Brown,  17  Colo.  510,  30  Pac 
340,  affirmed  in  162  U.  S.  602,  40  L.  ed. 
1086,  16  Sup.  Ct.  Rep.  875;  Waters  v. 
Bush,  42  Iowa,  255;  David  ▼.  Ricka- 
baugh,  32  Iowa,  540;  Sorrels  ▼.  Self,  43 
Ark.  451;  United  Stotes  v.  Utah  Power 
ft  Light  Co.  126  C.  C.  A.  376,  209  Fed. 
654,  LJR.A.— ,  — ,  144  C.  C.  A.  470,  230 
Fed.  328;  2  Story,  Const  f  1325. 

The  various  enabling  acto  constitute, 
of  themselves,  solemn  compacto  that  the 
stotes  shall  exercise  no  power  whatever 
over  disposition  or  control  of  the  pub- 
lic lands  within  their  limits. 

Turner  ▼.  American  Baptist  Union,  6 
McLean,  344,  Fed.  Cas.  No.  14,251; 
Doran  t.  Central  P.  R.  Co.  24  Cal.  246; 
Steams  v.  Minnesota,  179  U.  8.  223,  251, 
45  L.  ed.  162, 176,  21  Sup.  Ct.  Rep.  73; 
United  Stotes  t.  Utoh  Power  ft  Light 
Co.  126  C.  C.  A.  376,  209  Fed.  654. 

The  compact,  however,  was  not  neces- 
sary to  insure  against  stato  interference. 
Van  Brocklin  ▼.  Tennessee  (Van 
Brocklin  ▼.  Anderson)  117  U.  S.  167,  29 
L.  ed.  850,  6  Sup.  Ct  Rep.  670;  South 
Carolina  v.  United  States,  199  U.  8.  437, 
452,  50  L.  ed.  261,  265,  26  Sup.  Ct  Rep. 
110,  4  Ann.  Cas.  737;  Coyle  v.  Smith, 
221  U.  8.  559,  574,  578,  55  L.  ed.  853, 
860,  862,  31  Sup.  Ct  Rep.  688. 

As  the  tenure  by  which  the  lands  are 
held  is  quito  independent  of  the  state, 
and  as  the  title  is  vested  in  the  United 
States   as   sovereign   owner    (Light   ▼. 
United  States,  220  U.  S.  537,  55  L.  ed. 
674,  31  Sup.  Ct  Rep.  485;  Camfield  t. 
United  States,  167  U.  S.  518,  525,  42 
L.  ed.  260,  261,  17  Sup.  Ct  Rep.  864; 
United  Stotes  ▼.  Cleveland  ft  C.  Cattle 
Co.  33  Fed.  330),  in  trust  for  all  the 
people,    attended    by    a    constitutional 
grant  of  disposing  and  controlling  pow- 
er, given  in  express  terms,  without  limi- 
totion,  it  is  impossible  to  conceive  of 
this  property  as  being  subject,  while  it 
remains  in  the  United   States,  to  the 
laws  of  another  and  inferior  sovereign. 
The    national    property    is    excepted 
from  the  power    of    all    stotes  alike. 
M'Culloch  ▼.  Maryland,  4  Wheat  316, 
395,  4  L.  ed.  579,  598:  Coe  v.  Errol,  116 
U.  8.  617,  524,  29  L.  ed.  715,  717,  6 
Sup.  Ct.  Rep.  475 ;  Van  Brocklin  t.  Ten- 
nessee (Van  Brocklin  ▼.  Anderson)  117 
U.  S.  151,  178,  29  L.  ed.  845,  854^  6  Sup. 
Ct  Rep.  670. 


Sutter,  55  C.  C.  A.  635,  119  Fed.  83,  63  Viewed  as  property,  the  public  do- 
C.  C.  A.  135,  128  Fed.  393;  Shannon  v.  main  is  strictly  national  (Irvine  v. 
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ManhaU,  20  How.  658,  15  L.  ed.  094). 
While  there  are  references  in  some  opin- 
ions to  the  holding  of  property  by  the 
United  States  in  a  "private  capacity/' 
or  as  an  ''ordinary  proprietor"  (see  Ft. 
Leavenworth  E.  Co.  v.  Lowe,  114  U.  S. 
525,  526,  29  L.  ed.  264,  265,  5  Sup.  Ct. 
Rep.  995;  Ward  v.  Race  Horse,  163  U. 
S.  504,  514,  41  L.  ed.  244,  247,  16  Sup. 
Ct.  Rep.  1076;  Chicago,  R.  L  &  P.  B. 
Co.  V.  McGW  114  U.  S.  542,  547, 
29  L.  ed.  270,  272,  5  Sup.  Ct  Rep.  1005), 
these  were  merely  convenient  expres- 
sions to  distinguish  the  general  mass 
from  property  over  which  the  govern- 
ment has  exclusive  jurisdiction,  or  prop- 
erty devoted  to  strictly  governmental 
purposes.  Properly  speaking,  the  United 
States  does  not  ever  hold  property  in 
a  private  capacity,  but  always  for  public 
objects  (Van  Brocklin  v.  Tennessee 
(Van  Brocklin  v.  Anderson)  117  U.  S. 
161,  29  L.  ed.  848,  6  Sup.  Ct.  Rep.  670). 
It  has  been  repeatedly  held  by  this  court 
that  the  public  lands  (and,  of  course,  the 
forest  reservations)  are  held  in  trust  for 
the  benefit  of  all  the  people  (Light  v. 
United  States,  220  U.  S.  523,  537,  55 
L.  ed.  570,  575,  31  Sup.  Ct.  Rep.  485; 
Causey  v.  United  States,  240  U.  S.  399, 
402,  60  L.  ed.  711,  713,  36  Sup.  Ct.  Rep. 
365).  The  circumstance  that  public 
lands  are  situate  within  a  particular 
state  cannot  give  to  that  state  or  its 
people  any  gpreater  power  over  them  or 
interest  in  them  as  property  than  is 
shared  by  all  the  states  and  people  of 
the  country. 

Though  the  Constitution  intends  that 
the  state  as  well  as  the  national  govern- 
ments shall  be  independent  and  au- 
tonomous within  their  respective  spheres 
(M'CuUoch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Texas  v.  White,  7  Wall. 
700,  19  L.  ed.  227;  Collector  v.  Day 
(Buflftngton  v.  Day)  11  Wall  113,  20  L. 
ed.  122),  it  is  no  longer  debatable  that 
a  power  enumerated  and  delegated  by 
the  Constitution  to  Congress  is  compre- 
hensive and  complete,  without  other 
limitations  than  those  found  in  the  Con- 
stitution (South  Carolina  v.  United 
States,  199  U.  S.  437,  50  L.  ed.  261,  26 
Sup.  Ct  Rep.  110,  4  Ann.  Cas.  737). 
The  enumerated  power  to  dispose  of 
and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other 
property  of  the  United  States  is  a  power 
granted  without  express  limitation. 

The  very  purpose  of  the  people  in 
granting  the  express  power  was  to  in- 
sure that  the  disposition,  control,  and 
management    of    the    common    estate 

814 


should  be  vested  in  the  legislature  of  the 
common  government 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  South  Carolina  v.  United 
States,  supra. 

The  Constitution  vests  in  Congress 
the  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting 
the  territory  or  other  property  betong- 
ing  to  the  United  States.  And  this 
implies  an  exclusion  of  all  other  author- 
ity over  the  property  which  could  inter- 
fere with  this  ri^t  or  ob«itmct  its 
exercise. 

Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  504,  33  L.  ed.  687,  690,  10 
Sup.  Ct.  Rep.  341;  United  States  v. 
Insley,  130  U.  S.  263,  265,  32  L.  ed.  968, 
969,  9  Sup.  Ct  Rep.  485;  United  Stotes 
V.  Nashville,  C.  &  St  L.  R.  Co.  118  U. 
S.  120,  126,  30  L.  ed.  81,  83,  6  Sup.  Ct 
Rep.  1006. 

The  cases  cited  (and  many  others) 
establish  the  immunity  of  the  United 
States  from  taxation  of  its  property 
and  from  the  effects  of  laches  and  state 
statutes  of  limitation  when  it  seeks  to 
protect  its  property  by  litigation.  If 
it  holds  the  bare  legal  title,  the  prop- 
erty is  taxable;  and  if  it  brings  the  suit 
in  the  interest  of  a  private  person,  both 
laches  and  limitation  may  apply.  See 
United  States  v.  Beebe,  127  U.  S.  338, 
32  L.  ed.  121,  8  Sup.  Ct  Rep.  1083. 
If  it  has  a  substantial  interest  in  the 
property  or  the  subject  of  litigation, 
that  fact  alone  suffices  to  stamp  both 
with  the  public  character,  which  in  turn 
suffuses  each  with  the  immunities  of 
sovereignty. 

The  power  claimed  for  the  state  would 
be  absolutely  incompatible  with  the 
power  of  Congress.  The  policy  of  the 
state  might,  and  in  all  probability 
would,  differ  radically  from  the  policy 
of  Congress  respecting  the  use  of  the 
land  and  its  resources.  Intolerable  con- 
flict and  confusion  would  result.  The 
subject-matter  is  not  such  as  to  admit 
of  a  divided  control.  Such  a  duality  of 
sovereignty,  instead  of  maintaining  in 
each  the  essential  power  of  preservation,, 
would  in  fact  deny  it  to  both.  New 
York  ex  reL  Kennedy  v.  Becker,  241  U. 
S.  556,  60  L.  ed.  1166,  36  Sup.  Ct  Rep. 
705.  If  the  states  have  the  power 
claimed,  the  powers  of  Conmas  are 
limited  to  mere  holding  and  smling,  and 
the  decisions  of  this  court  to  the  con- 
trary are  all  wrong. 

The   United    States   has   a   property 
interest  in  the  unappropriated  waters. 

1  Wiel,  Water  Rights,  8d  ed.  §  151; 
2  Kinney,  Irrig.  &  Water  Rights,  2d 
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ed.  §§  627,  640;  Stnrr  ▼.  Beok,  133  U. 

S,  641,  33  L.  ed.  761,  10  Sup.  Ct  Rep. 

350;  Winters  v.  United  States,  207  U. 

S.  564,  52  L.  ed.  340,  28  Sup.  Ct.  Rep. 

207;  United  States  ▼.  Rio  Grande  Dam 

ft  Irrig.  Co.  174  U.  S.  690,  43  L.  ed. 

1136,  19  Sup.  Ct.  Rep.  770;  Gutierres  v. 

Albuquerque  Land  i  Irrig.  Co.  188  U. 

S.  545,  47  L.  ed.  588,  23  Sup.  Ct.  Rep. 

338;  Burley  v.  United  States,  33  L.R.A. 

(N.S.)  807, 102  C.  C.  A.  429, 179  Fed.  1; 

Jennison  y.  Kirk,  98  U.  S.  453,  25  L. 

ed.  240,  4  Mor.  Min.  Rep.  504;  Benton  ▼. 

Johncox,  17  Wash.  277,  39  L.R.A.  107, 

61    Am.    St.    Rep.    912,   49   Pac.   495; 

Howell  v.  Johnson,  89  Fed.  556;  Morris 

V.  Bean,  146  Fed.  432,  86  C.  C.  A.  519, 

159  Fed.  652,  221  U.  S.  485,  55  L.  ed. 

821,  31  Sup.  Ct.  Rep.  703;  Anderson  ▼. 

Bassman,  140  Fed.  14. 
The  title  of  the  United  States  is  not 

to  be  devested  without  the  consent  of 

Congress. 
Rector  ▼.  Ashley.  6  WalL  142,  151,  18 

L.  ed.  733,  735;  Frisbie  v.  Whitney,  9 

Wall.  187,  194,  19*  L.  ed.  668,  671;  Em- 

blen  V.  Lincoln  Land  Co.  184  U.  S.  660, 

46  L.  ed.  736,  22  Sup.  Ct.  Rep.  523. 
The  laches,  neglect,  or  afflnnative  acts 

of    executive    officers,    not    themselves 

supplied  with  power  over  the  subject 

through   an  act  of  Congress,  wiU  not 

avail  to  estop  the  government  from 
asserting  the  proprietary  or  other  rights 
of  the  United  States. 

United  States  v.  Kirkpatrick,  9 
Wheat.  735,  6  L.  ed.  203;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  ed.  534; 
Frisbie  v.  Whitney,  9  Wall.  187,  19  L. 
ed.  668;  United  States  v.  Insley,  130  U. 
S.  263,  32  L.  ed.  968,  9  Sup.  Ct.  Rep. 
485;  United  States  v.  Beebe,  127  U.  S. 
338,  32  L.  ed.  121,  8  Sup.  Ct.  Rep.  1083. 
Consequently,  the  occupancy  of  public 
lands,  no  matter  how  long  continued, 
and  the  making  of  improvements  there- 
on, no  matter  how  extensive,  can  confer 
no  rights  against  the  government. 

Sparks  v.  Pierce,  115  U.  S.  408,  29 
L.  ed.  428,  6  Sup.  Ct.  Rep.  102;  Fris- 
bie V.  Whitney,  9  Wall.  187,  19  L.  ed. 
668;  Drew  v.  Valentine,  18  Fed.  712; 
Russian-American  Packing  Co.  v.  Unit- 
ed States,  199  U.  S.  570,  50  L.  ed. 
314,  26  Sup.  Ct.  Rep.  157;  Lake 
Superior  Ship  Canal,  R.  &  Iron  Co.  ▼. 
Cunningham,  155  U.  S.  354,  39  L.  ed. 
183, 15  Sup.  Ct.  Rep.  103;  United  States 
V.  Trinidad  Coal  &  Coking  Co.  137  U. 
8.  160,  34  L.  ed.  640,  11  Sup.  Ct.  Rep. 
57. 

If  it  be  possible  for  the  government 

to  lose  its  property  through  estoppel, 

the  result  could  only  flow  from  some 
61  L.  ed. 


action  of  Congress  itself,  as  suggested 
in  United  States  v.  Willamette  Valley 
ft  C.  M.  Wagon-Road  Co.  54  Fed.  811. 
It  is  true  that,  under  exceptional  cir^ 
cumstances,  rights  may  vest  through 
acquiescence  (Broder  v.  Natoma  Water 
&  Min.  Co.  101  U.  S.  274^  25  L.  ed.  790, 
5  Mor.  Min.  Rep.  33),  but  only  when  the 
acquiescence  is  that  of  Coxigress. 

If,  after  obtaining  permits  under  the 
Act  of  1901,  and  easements  (for  trans- 
mission and  telephone  lines)  under  the 
Act  of  1911,  they  find  themselves 
afflicted  by  unlawful  charges  and  regula-* 
tions,  their  remedy  is  to  disregard  them. 

United  States  v.  Andrews,  240  U.  S. 
90,  60  L.  ed.  541,  36  Sup.  Ct.  Rep.  349. 

It  is  not  to  be  apprehended  that  the 
permits  will  be  arbitrarily  denied  or 
revoked.  This  court  has  said  that  in 
our  government  there  is  no  place  for 
arbitrary  power. 

Garfield  v.  United  States,  211  U.  8. 
249,  53  L.  ed.  176,  29  Sup.  Ct.  Rep.  67. 

The  government  was  entitled  to  an 
accounting. 

United  States  v.  Utah  Power  ft  Light 
Co.  L,R.A.— ,  — ,  144  C.  C.  A.  470,  230 
Fed.  328;  United  States  v.  Bernard,  121 
C.  G.  A.  190,  202  Fed.  728;  United  States 
V.  Grimaud,  220  U.  S.  506,  55  L.  ed.  563, 
31  Sup.  Ct.  Rep.  480;  Swigart  v.  Baker, 
229  U.  8.  187,  57  L.  ed.  1143,  33  Sup. 
Ct.  Rep.  645,  26  Ops.  Atty.  Gen.  421, 
425. 


Mr.  Jostiee  Van  Bevaatar  delivered 
the  opinion  of  the  court: 

We  are  concerned  here  with  three  suits 
by  the  United  States  to  enjoin  the  con- 
tinued occupancy  and  use,  without  its 
permission,  of  certain  of  its  lands  in 
forest  reservations  in  Utah  as  sites  for 
worka  employed  in  generating  and  dis- 
tributing electric  power,  and  to  secure 
compensation  for  such  occupancy  and 
use  in  the  past.  The  reservations  were 
created  by  executive  orders  and  procla- 
mations with  the  express  sanction  of 
Congress.  Almost  all  the  lands  therein 
belong  to  the  United  States,  and  before 
the  reservations  were  created  were  public 
lands  subject  to  disposal  and  acquisition 
under  the  general  land  laws.  The  works 
in  question  consist  of  diversion  dams, 
reservoirs,  pipe  lines,  power  houses, 
transmission  lines,  and  some  subsidiary 
structures.  In  the  aggr^te  these  are 
used  in  collecting  water  from  mountain 
streams,  in  conducting  it  for  consider- 
able distances  to  power  houses  where 
the  force  arising  from  its  descent 
through  the  pipe  lines  is  transmuted 
into  dectric  energy,  and  in  transmitting 
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that  energy  to  places  beyond  the  reser- 
▼ationsi  where  it  is  sold  [403]  to  who- 
ever has  occasion  to  use  it  for  power, 
lighting,  or  heating.  In  each  case  some 
part  of  the  works  is  on  private  lands, 
but  much  the  greater  part  is  on  lands  of 
the  United  States.  Part  was  construct- 
ed before  and  part  after  the  reservation 
was  created,  but  all  after  1896  and  near- 
ly all  after  1901.  The  entire  works  are 
conducted  in  each  instance  as  a  com- 
mercial enterprise,  and  not  as  an  inci- 
dent to  or  in  aid  of  any  other  business 
in  which  the  defendant  is  engaged. 

In  occupying  and  using  the  govern- 
ment lands  as  sites  for  these  works  the 
defendants  have  proceeded  upon  the 
assumption  that  they  were  entitled  so 
to  do  without  seeking  or  securing  any 
grant  or  license  from  the  Secretary  of 
the  Interior  or  the  Secretary  of  Agri- 
culture under  the  legislation  of  Ck>n- 
gress,  and,  in  truth,  they  have  neither 
applied  for  nor  received  such  a  grant  or 
license  from  either.  But,  notwithstand- 
ing this,  they  assert  that  they  have 
acquired  and  are  invested  with  rights  to 
occupy  and  use  permanently,  for  the 
purposes  indicated,  the  government  lands 
upon  which  the  works  are  located. 

The  principal  object  of  the  suits,  as 
is  said  in  one  of  the  briefs,  is  to  test  the 
validity  of  these  asserted  rights,  and,  if 
they  be  found  invalid,  to  require  the 
defendants  to  conform  to  the  l^islation 
of  Congress,  or,  at  their  option,  to  re- 
move from  the  government  lands.  The 
district  court  ruled  against  the  defend- 
ants upon  the  main  question,  following 
a  decision  of  the  circuit  court  of  ap- 
peals in  another  case  (126  G.  G.  A. 
376,  209  Fed.  554),  but  refused  the  gov- 
ernment's prayer  for  pecuniary  reUef. 
Cross  appeals  were  then  taken  directiy 
to  this  court. 

The  first  position  taken  by  the  defend- 
ants is  that  their  claims  must  be  tested 
by  the  laws  of  the  state  in  which  the 
lands  are  situate  rather  than  by  the 
legislation  of  Congress,  and  in  support 
of  this  position  they  say  that  lands  of 
the  United  States  within  a  state,  when 
not  used  or  needed  for  a  fort  or  other 
governmental  purpose  of  the  [404] 
United  States,  as  subject  to  the  jurisdic- 
tion, powers,  and  laws  of  the  state  in 
the  same  way  and  to  the  same  extent 
as  are  similar  lands  of  others.  To  this 
we  cannot  assent.  Not  only  does  the 
Constitution  (art.  4,  §  3,  cl.  2^  commit 
to  Congress  the  power  ^to  dispose  of 
and  make  all  needful  rules  and  regula- 
tions respecting"  the  lands  of  the  United 


tion,   congressional  and  state,  and  re- 
peated   decisions   of   this    court,    have 
gone  upon  the  theory  that  the  power  of 
Congress  is  exclusive,    and    that    only 
through  its  exercise  in  some  form  can 
rights  in  lands  belonging  to  the  United 
States  be  acquired.     True,    for    many 
puiposes  a  state  has  civil  and  criminal 
jurisdiction  over  lands  within  its  limits 
belonging  to  the  United  States,  but  this 
jurisdiction  does  not  extend  to  any  mat- 
ter that  is  not  consistent  with  full  power 
in  the  United  States  to  protect  its  lands, 
to  control  their  use,  and  to  prescribe  in 
what  manner  others  may  require  rights 
in  them.     Thus,  while   the  state  may 
punish  public  offenses,  such  as  murder 
or  larceny,  committed  on  such  lands,  and 
may  tax  private  property,  such  as  live 
stock,  located  thereon,  it  may  not  tax 
the  lands  themselves,  or  invest  others 
with  any  right  whatever  in  them.    Unit- 
ed States  V.  McBratney,  104  U.  S.  621, 
624,  26  L.  ed.  869,  870;  Van  Brocklin  v. 
Tennessee  (Van  Bro^din  v.  Anderson) 
117  U.  S.  151,  168,  29  L.  ed.  845,  851,  6 
Sup.  Ct.  Bep.  670;  Wisconsin  C.  B.  Co. 
V.  Price  County,  133  U.  S.  496,  504^  33 
L.  ed.  687,  690,  10  Sup.  Ct.  Bep.  341. 
From  the  earliest  times  Congress  by  its 
legislation,  applicable  alike  in  the  states 
and  territories,  has  regulated  in  many 
particulars   the  use   by   others  of  the 
lands  of  the  United   States,  has  pro- 
hibited   and   made   punishable    various 
acts  calculated  to  be  injurious  to  them 
or  to  prevent  their  use  in  the  way  in- 
tended, and  has  provided  for  and  con- 
trolled the  acquisition  of  rights  of  way 
over    them    for    highways,    railroads, 
canals,  ditches,  telegraph  lines,  and  the 
like.     The  states  and  the  public  have 
almost  uniformly  accepted  this  legisla- 
tion as  controlling,  and  in  the  instances 
where  it  has  been  questioned  in  this 
court  its  validity  has  been  upheld  and 
[405]  its  supremacy  over  state  enact- 
ments sustained.    Wilcox  v.  Jackson,  13 
Pet.  498,  516,  10  L.  ed.  264,  273;  Jour- 
dan  V.  Barrett,  4  How.  169, 185, 11  L.  ed. 
924,  931;  Gibson  v.  Chouteau,  13  WalL 
92,  99,  20  L.  ed.  534^  536;  Camfield  v. 
United  States,  167  U.  S.  518,  42  L.  ed. 
260,  17  Sup.  Ct  Bep.    864;    Light    v. 
United  States,  220  U.  S.  523,  536,  537, 
55  L.  ed.  570,  574,  31  Sup.  Ct.  Bep.  486. 
And  so  we  are  of  opinion  that  tiie  in- 
clusion within  a  state  of  lands  of  the 
United  States  does  not  take  from  Con- 
gress the  power  to  control  their  occu- 
pancy and  use,  to  protect  them  from 
trespass  and  injury,  and  to  prescribe 
the  conditions  upon  which  others  may 


States,  but  the  settled  course  of  legisla- '  obtain  rights  in  them,  even  though  this 
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may  involve  the  ezeroise  in  some  meas- 
ure of  what  eommonly  is  known  as  the 

poliee  power.    ''A  different  rule/'  as  was 

said  in  Camfield  v.  United  States,  167 

U.  S.  518,  42  L.  ed.  260, 17  Sap.  Ct.  Rep. 

864^  <Sroald  place  the  public  domain  of 

the   United    States   completely   at    the 

mercy  of  state  legislation.'^ 
It  results  that  state  laws,  including 

those  relating  to   the  exercise  of  the 

power  of  eminent  domain,  have  no  bear- 

mg  upon  a  controversy  such  as  is  here 

presented,  save  as  they  may  have  been 

adopted  or  made  applicable  by  Congress. 
The  next  position  taken  by  the  de- 
fendants is  that  their  claims  are  amply 

sustained  by  §§  2339  and  2340  of  the 

Revised  Statutes,  originally  enacted  in 

1866  [14  Stot.  at  L.  253,  chap.  262,  §  91 

and  1870  [16  Stat  at  L.  218,  chap.  235, 

§  17,  Comp.  Stat.  1913,  §§  4647,  4648). 

By  them  the  right  of  way  over  public 

Ifl^ds  was  granted  for  ditches,  canals, 

and  reservoirs  used  in  diverting,  storing, 

and  carrying  water  for  ''mining,  agri- 
cultural, manufacturing,  and  other  pur- 
poses."   The  extent  of  the  right  of  way 

in  point  of  width  or  area  was  not  stated, 

and  the  grant  was  noticeably  free  from 

conditions.  No  application  to  an  ad- 
ministrative ofllcer  was  contemplated, 
no  consent  or  approval  by  such  an  officer 
was  required,  and  no  direction  was 
given  for  noting  the  right  of  way  upon 
any  record.  Obviously  this  legislation 
was  primitive.  At  that  time  works  for 
generating  and  distributing  dectric 
power  were  unknown,  and  so  were  not 
in  the  mind  of  Congress.  Afterwards, 
when  they  came  into  use,  it  was  found 
that  this  legislation  was  at  best  poorly 
adapted  [406]  to  their  needs.  It  was 
limited  to  ditches,  canals,  and  reservoirs, 
and  did  not  cover  power  houses,  trans- 
mission lines,  or  the  necessary  subsidiary 
structures.  In  that  situation  Congress 
passed  the  Act  of  May  1^  1896,  chap. 
179,  29  Stat  at  L.  120,  Comp.  Stat 
1913,  §  4944^  which  reUted  exclusively 
to  rights  of  way  for  electric  power  pur- 
poses, and  read  as  follows: 

''That  the  Secretary  of  the  Interior 
be,  and  hereby  is,  authorized  and  em- 
powered, under  general  regulations  to 
be  fixed  by  him,  to  permit  the  use  of 
right  of  way  to  the  extent  of  twenty- 
five  feet,  together  with  the  use  of  neces- 
sary ground,  not  exceeding  forty  acres, 
iq>on  the  public  lands  and  forest  reserva- 
tions of  the  United  States,  by  any  citi- 

5?^..  ®J  association  of  citizens  of  the  i  R^p^rt  Secretary  of  the  Interior,  1899, 
United  States,  for  the  purposes  of  gen-  pp.  ^ .  House  Report,  1850,  66th  Cong., 
crating,  manufacturing,  or  distributing  let  Sees.;  Cong.  Rec.  66th  Cong.,  1st  Sees., 
electric  power.''  6762;  id.,  66th  Cong.  2d  Sees.,  2075. 
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We  regard  it  as  plain  that  this  act 
supersede  §§  2339  and  2340  in  so  far  as 
they  were  applicable  to  such  rights  ot 
way.  It  dealt  specifically  with  that 
subject,  covered  it  fully,  embodied  some 
new  provisions,  and  ei/idently  was  de- 
signed to  be  complete  in  itself.  That 
it  contained  no  express  mention  of 
ditches,  canals,  and  reservoirs  is  of  ho 
significance,  for  it  was  similarly  silent 
respecting  power  houses,  tranunission 
lines,  and  subsidiary  structures.  What 
was  done  was  to  provide  for  all  in  a 
general  way  without  naming  any  of 
them. 

As  the  works  in  question  were  con- 
structed after  §§  2339  and  2340  were 
thus  superseded,  the  defendants'  claims 
receive  no  support  from  those  sections. 
No  attempt  was  made  to  conform  to  the 
Act  of  lS96f  and  nothing  is  claimed  un- 
der it 

Some  reliance  is  placed  upon  §§  18-21 
of  the  Act  of  March  3,  1891,  chap.  561, 
26  Stat  at  L.  1095,  Comp.  Stat  1913, 
§§  4934r4937,  and  the  Act  of  May  11, 
1898,  chap.  292,  30  Stat  at  L.  404,  Comp. 
Stat  1913,  §  4943.  The  first  relates  to 
rights  of  way  for  ditches,  canals,  and 
reservoirs  for  the  purpose  of  irrigation, 
and,  differing  from  §§  2339  and  2340, 
calls  for  the  filing  of  maps  of  location 
which  are  to  be  effective  [407]  and 
noted  upon  the  public  records  when  ap- 
proved by  the  Secretary  of  the  Interior. 
The  second  permits  rights  of  way  "ap- 
proved" under  the  first  to  be  used  for 
certain  additional  purposes,  including 
the  development  of  power,  "as  subsidiary 
to  the  main  purpose  of  irrigation."  But 
here  no  maps  of  location  have  been  filed 
or  approved,*the  rights  of  way  are  not 
claimed  merely  for  ditches,  canals,  or 
reservoirs,  and  irrigation  is  neither  the 
sole  nor  the  main  purpose  for  whic^  any 
part  of  the  asserted  rights  of  way  is 
used.  So  it  is  apparent  that  the  reli- 
ance upon  these  acts  is  ill-founded. 

In  the  oral  and  written  arguments 
counsel  have  given  much  attention  to 
the  Act  of  February  15, 1901,  chap.  372, 
31  Stat  at  L.  790,  Comp.  Stat.  1913, 
§  4946.  On  the  part  of  the  government 
it  is  insisted  that  the  comprehensive 
terms  of  the  act  and  its  legislative  his^ 
tory^  conclusively  show  that  it  was 
adopted  as  a  complete  revision  of  the 
confused  and  fragmentary  right-of-way 
provisions  found  in  several  earlier  enact- 


40}t400 


SUPRlSMB  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbbm, 


mentSy  ineluding  those  already  noticed, 
but  tkis  need  not  be  considered  or  de- 
cided now  beyond  observing  that  the  act 
obviously  superseded  and  took  the  place 
of  the  law  of  May  14, 1896,  supra.  -  The 
act  empowers  the  Secretary  of  the  In- 
terior, '^der  general  regulations  to  be 
fixed  by  him,''  to  permit  the  use  of 
rights  of  way  through  the  public  lands, 
forest  reservations,'  etc.,  for  any  one  or 
more  of  several  purpos^  including  the 
generation  and  distribution  of  electric 
power,  carefully  defines  the  extent  of 
such  rights  of  way,  and  embodies  pro- 
visions not  found  in  any  of  the  earlier 
enactments.  But  the  defendants  can 
claim  nothing  under  the  act.  They  have 
not  conformed  [408]  to  its  require- 
ments and  have  not  received  any  permis- 
sion or  license  under  it. 

Another  statute  upon  which  the  de- 
fenduits  rely  is  the  Act  of  February  1, 
1906,  chap.  288,  33  Stat,  at  L.  628,  Comp. 
Stat  1913,  §  823.  But  we  think  it  does 
not  help  them.  While  providing  for 
rights  of  way  in  forest  reserves  for 
ditches,  canals,  reservoirs  and  the  like 
''for  municipal  or  mining  purposes,  and 
for  the  purposes  of  the  milling  and  re- 
duction of  ores,"  it  makes  no  provision 
for  power  houses,  transmission  lines,  or 
subsidiary  structures  such  as  the  defend- 
ants have.  And,  in  our  opinion,  the  pur- 
poses named  do  not  include  those  for 
which  the  works  in  question  are  used. 
It  is  not  enough  that  some  of  the  electric 
energy  is  sold  in  adjacent  or  distant 
towns,  or  to  those  who  are  engaged  in 
mining  or  in  milling  or  reducing  ores. 
In  an  opinion  rendered  June  4, 1914,  the 
Attorney  Qeneral  said  of  this  act:  ''The 
rights  granted  are  described  with  par- 
ticularity. The  right  of  way  for  trans- 
mitting and  distributing  electrical  power 
is  not  included  expressly,  nor  is  it  so  in- 
timately related  to  any  of  the  rights 
enumerated  that  a  grant  of  the  one 
must  needs  be  implied  as  essential  to 
the  enjoyment  of  the  other."  30  Ops. 
Atty.  Gen.  263.  We  regard  this  as 
the  correct  view. 

In  their  answers  some  of  the  defend- 
ants assert  that  when  the  forest  reserva- 
tions were  created  an  understanding  and 
agreement  was  had  between  the  defend- 
ants, or  their  predecessors,  and  some 
unmentioned  ofacers  or  agents  of  the 
United  States,  to  the  effect  that  the  reser- 
vations would  not  be  an  obstacle  to  the 

*The  forest  reserves  were  measurably 
placed  under  ^e  control  of  the  Secretary  of 
Agriculture  by  tiie  Act  of  February  1,  1905, 
chap.  288,  33  Stat  at  L.  628,  Comp.  Stat. 
1913,  S  823. 
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construction  or  operation  of  the  works 
in  question;  that  all  rights  essential 
thereto  would  be  allowed  and  granted 
under  the  act  of  1905;  that,  consistent- 
ly with  this  understanding  and  agree- 
ment, and  relying  thereon,  the  defend- 
ants, or  their  predecessors,  completed 
the  works  and  proceeded  with  the  gen- 
eration and  mstribution  of  electric 
^^^^^f  c^d  that,  in  consequence,  the 
United  States  is  estopped  to  question  the 
right  of  the  defendants  to  maintain  and 
operate  the  works.  Of  this  [4001  it  is 
enough  to  say  that  the  United  States 
is  neither  bound  nor  estopped  by  acts  of 
its  officers  or  agents  in  entering  into  an 
arrangement  or  agreement  to  do  or 
cause  to  be  done  what  the  law  does  not 
sanction  or  permit.  Liee  v.  Munroe,  7 
Cranch,  366,  3  L.  ed.  373;  Filor  v. 
United  States,  9  Wall.  45,  49,  19  L.  ed. 
549,  551;  Hart  v.  United  States,  95  U. 
S.  316,  24  L.  ed.  479;  Pine  River  Log- 
ging Co.  V.  United  Stotes,  186  U.  S.  279, 
291,  46  L.  ed.  1164,  1170,  22  Sup.  Ct 
Rep.  920. 

As  presenting  another  ground  of 
estoppel  it  is  said  that  the  agents  in  the 
forestry  service  and  other  officers  and 
employees  of  the  government,  with 
knowledge  of  what  the  defendants  were 
doing,  not  only  did  not  object  thereto, 
but  impliedly  acquiesced  therein  until 
after  the  works  were  completed  and  put 
in  operation.  This  ground  also  must  &iL 
As  a  general  rule,  laches  or  neglect  of 
duty  on  the  part  of  officers  of  tne  gov- 
ernment is  no  defense  to  a  suit  by  it 
to  enforce  a  public  right  or  protect  a 
public  interest.  United  States  v.  Elirk- 
Patrick,  9  Wheat.  720,  735,  6  L.  ed.  199, 
203;  Steele  v.  United  States,  113  U.  8. 
128,  134,  28  L.  ed.  952,  954,  5  Sup.  Ct 
Rep.  396;  United  States  v.  Beebe,  127 
U.  S.  338,  344,  32  L.  ed.  121, 124,  8  Sup. 
Ct  Rep.  1083;  United  States  v.  Insley, 
130  U.  S.  263,  265,  266,  32  L.  ed.  968, 
969,  9  Sup.  Ct.  Rep.  485;  United  States 
V.  DaUas  MiUtanr  Road  Co.  140  U.  S. 
599,  632,  35  L.  ed.  560,  571,  11  Sup.  Ct 
Rep.  988;  United  States  v.  Michigan, 
190  U.  S.  379,  405,  47  L.  ed.  1103,  1112, 
23  Sup.  Ct.  Rep.  742;  State  ex  rcL  Lott 
V.  Brewer,  64  Ala.  287,  298;  People  v. 
Brown,  67  111.  435,  438;  Den  ex  dem. 
Candler  v.  Lunsford,  20  N.  C.  542  (4 
Dev.  ft  B.  L.  407) ;  Humphrey  v.  Reg.  2 
Can.  Exch.  386,  390;  Reg.  v.  Black,  6 
Can;  Exch.  236,  253.  And,  if  it  be 
assumed  that  the  rule  is  subject  to  ex- 
ceptions, we  find  nothing  in  the  cases 
in  hand  whdoh  fairly  can  be  said  to  take 
them  out  of  it,  as  heretofore  understood 
and  applied  in  this  court.  A  suit  by 
i  248  U.  8. 
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the  United  States  to  enforce  and  main- 
tain its  polioj  respecting  lands  which 
it  hol^  in  trust  for  all  the  people  stands 
upon  a  different  plane  in  this  and  some 
other  respects  from  the  ordinary  private 
suit  to  regain  the  title  to  real  property 
or  to  remove  a  cloud  from  it.    Causey 
V.  United  States,  240  U.  S.  399,  402, 
60  L.  ed.  711,  713,  36  Sup.  Gt  Bep.  365. 
By  their  answers  the  defendants  as- 
sert that  some  of  the  [410]  administra- 
tive regulations  promulgated  under  the 
act  of  Fehruary  15, 1901,  go  beyond  what 
is  appropriate  for  the  protection  of  the 
interest  of  the  United  States  and  are 
unconstitutional,  unauthorized,  and  un- 
reasonable.     The    regulations    occupy 
many  printed  pages   and   the   answers 
do  not  adequately  show  which  regula- 
tions are  assailed,  or  the  grounds  upon 
which  the  invalicQty  of  particular  ones 
is    asserted.     That    Congress    intends 
there  shall  be  some  administrative  regu- 
lations on  the  subject  is  plainly  shown 
in  the  act,  and  that  its  discretion  in 
the  matter  is  not  narrowly  confined  is 
shown  by  our  decisions  in  United  States 
V.  Grimaud,  220  U.  S.  506,  55  L.  ed.  563, 
31  Sup.  Ct  Rep.  480,  and  Light  v.  Unit- 
ed States,  220  U.  S.  523,  55  L.  ed.  570, 
31  Sup.  Ct.  Rep.  485.    If  any  of  the 
regulations   go   beyond   what   Congress 
can  authorize,  or  beyond  what  it  has  au- 
thorized, those  reg^ations  are  void  and 
may  be  disregarded;  but  not  so  of  such 
as  are  thought  merely  to  be  illiberal, 
inequitable,  or  not  conducive  to  the  best 
results.    In  the  nature  of  things  it  hard- 
ly can  be  that  all  are  invalid,  and  this 
was  conceded  in  argument.    The  defend- 
ants have  not  complied  with  any,  or 
reaUy  offered  to  do  so,  but  have  pro- 
ceeded upon  the  theory  that  the  act  and 
all  the  regulations  are  without  applica- 
tion to  their  situation.   In  this  they  have 
been  mistaken,  fmd  so  are  occupying  and 
using  reserved  lands  of  the  United  States 
without  its  permission  and  contrary  to 
its  laws.    Not  until  they  seek  a  license 
or  permit  under  the  act  and  conform,  or 
appropriately  offer  to  conform,  to  all 
lawful  regulations  thereunder,  trill  they 
be  in  a  position  to  complain  that  some 
of  the  regulations  are  invalid.    As  wo 
interpret  the  decrees  below,  th^  enjoin 
the    defendants    from    occupying    and 
using  the  lands  of  the  United  States 
until,  and  only  until,  they  acquire  rights 
to  do  so  by  complying  with  some  ap- 
plicable statute  and  the  lawful  regula- 
tions.   Of  course,  we  do  not  imply  that 
any  of  the  regulatioBS  are  invidid,  but 
leave  that  question  entirely  open. 

Much  is  said  in  the  bri^  abost  aev- 
•1  li.  ed. 


eral  congressional  [4].l]  enactments 
providing  or  recognizing  that  rights  to 
the  use  of  water  in  streams  running 
j;hrough  the  public  lands  and  forest 
reservations  may  be  acquired  in  accord- 
ance with  local  laws,  but  these  enact- 
ments do  not  require  particular  men- 
tion, for  this  is  not  a  controversv  over 
water  rights  but  over  ri^ts  oi  way 
through  lands  of  the  United  States, 
whidi  is  a  different  matter,  and  is  .so 
treated  in  the  right-of-way  acts  before 
mentioned.  See  Snyder  v.  Colorado  Qold 
Dredging  Co.  104  C.  C.  A.  136,  181 
Fed.  62,  69. 

As  the  defendants  have  been  occupy- 
ing and  using  reserved  lands  of  the 
United  States  without  its  permission 
and  contrary  to  its  laws,  we  think  it  is 
entitled  to  have  appropriate  compensa- 
tion therefor  included  in  the  decree. 
The  compensation  should  be  measured 
by  the  reasonable  value  of  the  occupancy 
and  use,  considering  its  extent  and  dura- 
tion, and  not  by  the  scale  of  charges 
named  in  the  regulations,  as  prayed  in 
the  bilL  However  much  this  scale  of 
charges  may  bind  one  whose  occupancy 
and  use  are  under  a  license  or  permit 
granted  under  the  statute,  it  cannot  be 
taken  as  controlling  what  may  be  re- 
covered from  an  occupant  and  user  who 
has  not  accepted  or  assented  to  the  rega-- 
lations  in  any  way. 

It  follows  that  the  decrees  are  ri^t 
and  must  be  affirmed,  save  as  they  deny 
the  government's  right  to  compensation 
for  Uie  occupancy  and  use  in  the  past, 
and  in  that  respect  they  must  be  re- 
versed. 

It  is  so  ordered. 


[412]    LEmOH    VALLEY    RAILROAD 
OOMPANT,  Appt., 


V. 


UNITED  STATES  OF  AMERICA  and  In- 
terstate Commerce  Oommission. 

(See  a  C.  Reporter's  ed.  412-414.) 

Injunction  ~  against  order  of  Inter- 
state Ck>mnierce  Oommlaslon  -«  nega- 
tive aotloii. 

A  court  of  equity  is  without  Juris- 
dictidb  to  enjoin  the  enforoemflnt  of  an*  or- 
der of  the  Interstate  Commerce  Commission 
refusing,  on  the  ground  of  real  or  possible 
competition,  to  grant  an  extension  of  time 
for  compliance  with  the  provisions  of  the 
Panama  Canal  Act  of  August  24,  1912  (87 
Stat,  at  L.  506,  chap.  890,  Comp.  Stat.  1913, 
S  8667),  S  11,  which  prohibited  alter  July 
1,  1914;  any  ownership^  by  a  railroad  in  anv 
common  carrier  by  water  when  tilie  rail- 
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road  might  compete  for  traffic  with  the 
water  carrier,  and  empowered  the  Commis- 
sion to  determine  questions  of  fact  as  to 
such  competition,  and  to  extend  the  time 
if  the  extension  would  not  exclude  or  re- 
duce competition  on  the  water  route,  since 
the  order  of  the  Commission  was  negative 
in  substance  as  well  as  form,  and  the  risk 
to  which  the  railway  company  was  left  sub- 
ject did  not  come  from  the  order,  but  from 
the  statute. 

[For  other  cases,  see  Injanction,  L  i.  2,  in 
Digest  Sap.  Ct.  1906.] 

[No.  733.] 

Argued  March   15,   1917.     Decided  March 

26,  1917. 

APPEAL  firom  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Pennsylvania  to  review  a  de- 
cree dismissing  the  bill  in  a  suit  to  en- 
join the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission  re- 
fusing to  grant  an  extension  of  time  for 
compliance  with  the  provisions  of  the 
Panama  Canal  Act,  prohibiting  any  own- 
ership by  a  railroad  in  any  common 
carrier  by  water  when  the  railroad  might 
compete  for  traffic  with  the  water  car- 
rier.   Affirmed. 

See  same  case  below,  234  Fed.  682. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  W.  Barrett  argued  the 
cause,  and,  with  Messrs.  John  G.  John- 
son and  Edgar  H.  Boles,  filed  a  brief  for 
appellant. 

Mr.  BlAckbnm  Esterline  argued  the 
cause,  and,  with  Solicitor  Genend  Davis, 
filed  a  brief  for  the  United  States. 

Mr.  Joaeph  W.  Folk  argued  the  cause 
and  filed  a  brief  for  the  Interstate  Com- 
meree  Commission. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court : 

This  is  a  bill  to  prevent  the  enforce- 
ment of  an  order  of  the  Interstate  Com- 
merce Commission.  On  December  2, 
1913,  the  Commission  issued  a  circular 
calling  attention  [413]  to  the  fact  that 
the  Act  of  August  24,  1912  (chap.  390, 
§  11,  37  Stat,  at  L.  560,  566,  Comp.  Stat. 
1913,  §§  10,037,  8,567),  known  as  the 
Panama  Canal  Act,  prohibited,  after 
July  1,  1914,  any  ownership  by  a  rail- 
road in  any  conmion  carrier  by  water 
when  the  railroad  might  compete  for 
traffic  with  the  water  carrier;  and  that 
the  Commission  was  authorized  to  deter- 
mine questions  of  fact  as  to  such  compe- 
tition, and  to  extend  the  time  beyond 
July  1,  1914,  if  the  extension  would  not 
S20 


exclude  or  reduce  competition  on  the 
water  route.  Notice  was  given  that  ap- 
plications for  extension  of  time  should 
|)e  filed  by  March  1,  1914.  Thereupon, 
in  January,  1914,  the  appellant  filed  a 
petition  praying  for  a  hearing  as  to 
whether  the  services  of  a  steamboat  line 
owned  by  it  would  be  in  violation  of  the 
above  section  and  for  an  extension  of 
time.  It  is  the  order  issued  upon  thia 
petition  against  which  relief  is  sought. 

The  facts  other  than  the  question 
whether  they  warrant  the  conclusion  that 
the  railroad  and  the  steamboat  line  do 
or  may  compete  are  not  disputed.  The 
railroad  extends  from  Jersey  City  to 
Buffalo,  and  there  connects  with  the  line 
of  the  Lehigh  Valley  Transportation 
Company,  which  runs  vessels  between 
Buffalo  and  Chicago  and  Milwaukee.  The 
railroad  company  owns  all  the  stock  of 
the  Transportation  Company,  but,  with 
the  exception  of  the  interchange  port  of 
Buffalo,  serves  no  point  in  common  with 
the  boats  of  the  latter.  It  is,  however, 
a  party  to  certain  fast-freight-line  ar- 
rangements and  all-rail  routes  and  joint 
rates  to  the  ports  served  by  its  vessels. 
The  effect  of  these  connections  and  of 
the  railroad's  membership  of  the  Lake 
Lines  Association  was  held  by  the  Com- 
mission to  put  the  railroad  in  a  position 
inimical  to  the  best  interests  of  the  boat 
line,  to  deprive  the  latter  of  its  initial 
rate-making  power,  and  to  determine  by 
outside  authority  whether  freight  shaU 
move  by  all  rail  or  by  lake  and  rail 
routes,  and  if  by  the  latter,  by  which 
lake  line.  It  was  held  that,  by  virtue 
of  these  arrangements,  the  railroad 
[414]  did  or  might  compete  with  its 
boat  line,  and  upon  that  decision  the 
petition  of  the  appellant  was  dismissed. 
33  Inters.  Com.  Rep.  699,  706,  716;  37 
Inters.  Com.  Rep.  77. 

Three  judges  sitting  in  the  district 
court  denied  the  injunction  asked  and 
dismissed  the  bill  234  Fed.  682.  Al- 
though  they  proceeded  to  discuss  the 
merits  of  the  case,  they  intimated  at  the 
outset  a  strong  doubt  whether,  in  any 
event,  an  injunction  could  be  granted. 
If  this  doubt  was  well  founded,  there 
is  nothing  more  to  be  said,  since  the 
ground  of  jurisdiction  is  gone.  We  as- 
sume that  the  question  whether  the  facts 
found  by  the  Commission  present  a  case 
of  real  or  possible  competition  within 
the  meaning  of  the  statute  is  a  question 
of  law  that  could  not  be  conclusively 
answered  by  the  Commission;  but  still 
there  is  nothing  for  a  court  of  equity  to 
enjoin  if  all  that  the  Commission  has 

done  is  to  decline  to  extend  the  time 

24S  V.  S. 


1916. 


CALIFORNIA  v.  DESERET  WATER,  0.  ft  I.  00. 


414»  416 


daring  which  the  railroad  ean  keep  its 
boat  Une  without  risk. 

The  order  of  the  Commissioii  was  nega- 
tive in  substance  as  well  as  in  form. 
Procter  ft  G.  Co.  ▼.  United  States,  225 
U.  8.  282,  292,  293,  56  L.  ed.  1091, 1095, 
32  Sup.  Ct.  Rep.  761.  The  risk  to  which 
the  railroad  was  left  subject  did  not 
come  from  the  order,  but  from  the  above- 
mentioned  section  of  the  Panama  Canal 
Act  (amending  §  5  of  the  Act  to  Regu- 
late Commerce  [24  Stat,  at  L.  380,  chap. 
104,  Comp.  Stat.  1913,  §  8567]),  making 
each  day  of  violation  a  separate  offens^ 
and  the  provision  of  the  latter  act,  § 
10,  which  imposes  a  possibly  large  fine. 
This  risk  is  the  same  that  it  was  before 
the  order,  or  that  it  would  have  been  if 
appellant  had  not  applied  to  the  Com- 
mission, except  so  far  as  the  findings  es- 
tablish facts  that  we  believe  there  is  no 
desire  to  dispute.  Without  going  fur- 
ther it  appears  to  us  plain  that  the  de- 
cree of  the  District  Court,  dismissing  the 
bill,  was  ri^t. 

Decree  affirmed. 


[415]  STATE  OP  CALIFORNIA,  PUT.  in 

Err. 
▼. 

DESERET  WATER,  OIL.  ft  IRRIGATION 

COMPANY. 

(See  S.  C.  Reporter's  ed.  415-421.) 

Error  to  state  court  —  dectston  of  Fed- 
eral question  —  rights  asserted  under 
Federal  laws  ~  controlling  effect  of 
decision. 

1.  A  judgment  of  a  state  court  holding 
that  certain  Bchool  lands  within  a  forest 
reservation  were  subject  to  condemnation 
by  a  water  company  is  reviewable  in  the 
Federal  Supreme  Court,  where  the  opinion 
of  the  state  court  shows  that  U.  S.  Rev. 
Stat  S§  2275,  2276,  giving  the  right  to 
select  other  lands  in  lieu  of  school  sections, 
were  considered,  and  that  immunity  from 
condemnation  under  them  upon  the  ground 
that  the  lands  in  equity  belong  to  the  Unit- 


ed States  was  asserted  by  the  state  and 
denied,  and  where  the  controlling  effect  of 
the  Federal  statutes  was  conceded  by  the 
state  court,  and  necessarily  follows  from 
the  nature  of  the  rights  mth  which  they 
deal. 

[For  otber  cases,  see  Appeal  and  Brror,  1898^ 
1430.  1465-1528,  in  Digest  Bop.  Ct.  1908.] 

Public  lands  -«  school  sections  ~  waiv- 
er by  state  -«  Ilea  lands. 

2.  A  state  was  authorized  to  waive  its 
right  to  a  school  section  whic^  was  in- 
cluded in  a  forest  reservation  proclaimed 
after  survey,  i.  e.,  after  title  had  vested  in 
the  state,  by  the  provisions  of  U.  8.  Rev. 
Stat.  §  2275,  as  amended  by  the  act  of  Feb- 
ruary 28,  1891  (26  Stat,  at  L.  797,  chap. 
384,  Comp.  SUt.  1913,  f  4861),  which, 
after  giving  the  right  to  select  lands  in 
lieu  of  such  school  sections  as  were  settled 
upon  with  a  view  to  pre-emption  or  home- 
stead, and  the  same  right  where  such  school 
sections  are  mineral  or  are  included  in  an 
Indian,  military,  or  other  reservation,  or 
are  otherwise  disposed  of  by  the  United 
States,  adds  a  proviso  that  where  any  state 
is  entitled  to  said  school  sections,  or  where 
said  sections  are  reserved  to  any  territory, 
notwithstanding  the  same  may  be  mineral 
land  or  embraced  within  an  Indian  or  other 
reservation,  the  selection  of  such  lands  in 
lieu  thereof  by  said  state  or  territor;^  shall 
be  a  waiver  of  its  right  to  said  sections. 
[For  otber  cases,  see  Pabllc  Lands,  L  c,  8,  In 
Digest  Sup.  Ct.  1908.] 

[No.  269.] 

Argued  January  29,  1917.    Decided  March 

26,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judg- 
ment which  afl&rmed  a  judgment  of  the 
Superior  Court  for  the  County  of 
Mono,  in  that  state,  in  favor  of  a  water 
company  in  proceedings  by  it  to  con- 
demn certain  school  sections  within  a 
forest  reservation.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  167  CaL  147, 138 
Pao.  981. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Nourse  argued  the  cause, 
and,  with  Mr.  U.  S.  Webb,  Attorney  (Jen- 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamb- 
lin  V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884; 
and  Kipley  v.  Illinois,  42  L.  ed.  U.  S. 
998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 

writ  of  error  to  those  courts — see  note 
61  li.  ed. 


to   Apex   Transp.   Co.  t.   (Jarbade,   62 
L1.R.A.  513. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a 
Federal  question  in  order  to  confer  jur- 
isdiction on  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  to  a 
state  court — see  note  to  Hooker  v.  Los 
Angeles,  63  L.R.A.  471. 

On  error  to  state  court  in  cases  in- 
volving land  titles — see  note  to  O'Con- 
nor V.  Texas,  50  L.  ed.  1120. 
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eral  of  California,  filed  a  brief  for  plain- 
tiff in  error: 

It  cannot  be  doubted  that  the  Federal 
question  was  raised  before  the  state 
courti  and  was  so  treated  by  the  state 
court,  and  was  decided  adversely  to  the 
right  or  privilege  claimed  by  the  state 
under  the  Federal  statute. 

Mallinckrodt  Chemical  Works  t.  St. 
Louis,  238  U.  S.  4L  49,  59  L.  ed.  1192, 
1195,  35  Sup.  Ct  Rep.  671;  Carlson  v. 
Washington,  234  U.  S.  103,  106,  58  L. 
ed.  1237,  1238,  34  Sup.  Ct.  Rep.  717; 
Miedreich  ▼.  Lauenstein,  232  U.  S.  236, 
243,  58  L.  ed.  584,  589,  34  Sup.  Ct.  Rep. 
309;  Atchison,  T.  &  S.  F.  R,  Co.  v.  Sow- 
ers, 213  U.  S.  55,  63,  53  L.  ed.  695,  698, 
29  Sup.  Ct.  Rep.  397;  Supreme  Lodge, 
K  P.  V.  Mims,  241  U.  S.  574,  60  L.  ed. 
1179,  L.R.A.1916F,  919,  36  Sup.  Ct.  Rep. 
702;  San  Jos6  Land  ft  Water  Co.  y.  San 
Jos6  Ranch  Co.  189  U.  S.  177,  179,  47 
L.  ed.  765,  766,  23  Sup.  Ct.  Hep.  487. 

When  the  court  decides  against  plain- 
tiff in  error  upon  a  Federal  question 
which  it  deems  to  have  been  properly 
brought  before  it,  this  court  has  jurisdic- 
tion to  review  the  judgment. 

Rogers  v.  Hennepin  County,  240  U.  S. 
184,  188,  60  L.  ed.  594,  597,  36  Sup.  Ct. 
Rep.  265. 

And  even  though  the  pleadings  do  not 
in  terms  refer  to  a  Federal  statute  as 
determining  the  liability^  if  the  state 
court  has  denied  the  liability  under  the 
Federal  statute,  this  court  has  jurisdic- 
tion to  review  the  judgment. 

Jones  Nat.  Bank  v.  Tates,  240  U.  S. 
541,  550,  60  L.  ed,  788,  796,  36  Sup.  Ct. 
Rep.  429;  Thomas  v.  Taylor,  224  U.  S. 
73,  78,  79,  56  L.  ed.  673,  676,  677,  32 
Sup.  Ct.  Rep.  403;  Grand  Trunk  Western 
R.  Co.  V.  Lindsay.  233  U.  S.  42,  48,  58 
L.  ed.  838,  841,  34  Sup.  Ct.  Rep.  581, 
Ann.  Cas.  1914C,  168. 

Whether  a  Federal  question  has  been 
properly  raised  in  the  state  courts  is  a 
question  of  state  practice,  and  if  the 
highest  court  of  the  state  either  de- 
cided or  assumed  that  the  records  suf- 
ficiently presented  a  question  of  Federal 
right,  and  decided  against  the  party  as- 
serting that  right,  the  decisions  of  this 
court  render  it  clear  that  it  is  our  duty 
to  pass  upon  the  merits  of  the  Federid 
question. 

North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  257,  58  L.  ed.  591,  595,  34  Sup. 
Ct.  Rep.  305,  Ann.  Cas.  1914C,  159,  9 
N.  C.  C.  A.  109;  Home  for  Incurables 
V.  New  York,  187  U.  S.  155,  167,  47  L. 
ed.  117,  119,  63  L.R.A.  329,  23  Sup.  Ct 
Rep.  84;  San  Jos6  Land  &  Water  Co.  v. 
San  Jos^  Ranch  Co.  189  U.  S.  177,  179, 
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47  L.  ed.  765,  766,  23  Sup.  Ct.  Rep.  487; 
Montana  ex  rel.  Maire  v.  Rice,  204  U.  S. 
291,  299,  51  L.  ed.  490,  494,  27  Sup.  Ct. 
Rep.  281;  Chambers  v.  Baltimore  &  0. 
R.  Co.  207  U.  S.  142,  148,  52  L.  ed.  143, 
146,  28  Sup.  Ct.  Rep.  34;  Miedreich  v. 
Lauenstein,  232  U.  S.  236,  58  L.  ed.  584^ 
34  Sup.  Ct  Rep.  309. 

Mr.  Oharlea  F.  Oonsaul  argued  the 
cause,  and  Mr.  A.  H.  Ricketts  filed  a 
brief  for  defendant  in  error: 

The  record  discloses  no  Federal  ele- 
ment. 

Cleveland  &  P.  R.  Co.  v.  Cleveland, 
235  U.  S.  50,  59  L.  ed.  127,  35  Sup.  Ct. 
Rep.  21;  F.  G.  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  656,  41  L.  ed.  1152, 
17  Sup.  Ct.  Rep.  709. 

The  certificate  of  the  presiding  justice 
of  the  state  supreme  court,  made  after 
the  decision,  to  the  effect  that  a  Federal 
question  was  considered  and  decided  ad- 
versely to  the  plaintiff  in  error,  cannot 
in  itself  confer  jurisdiction  on  this  court. 

Seaboard  Air  Line  R.  Co.  v.  Duvall, 
225  U.  S.  477,  56  L.  ed.  1171,  32  Sup. 
Ct  Rep.  790;  Louisville  &  N.  R.  Co.  v. 
Smith,  H.  ft  Co.  204  U.  S.  551,  51  L.  ed. 
612,  27  Sup.  Ct  Rep.  401;  Fullerton  v. 
Texas,  196  U.  S.  192,  49  L.  ed.  443,  25 
Sup.  Ct.  Rep.  221. 

The  jurisdiction  of  this  court  to  re- 
view the  proceedings  of  the  state  courts, 
as  we  have  had  frequent  occasion  to  de- 
clare, is  not  that  of  a  general  reviewing 
court  in  error,  but  is  lunited  to  the  spe- 
cific instances  of  denials  of  Federal 
rights,  whether  those  pertaining  to  the 
constitutionality  of  Federal  or  state 
statutes,  or  to  certain  rights,  immuni- 
ties, and  privileges  of  Federal  origin, 
specially  set  up  in  the  state  court  and 
denied  by  the  rulings  and  judgment  of 
that  court. 

Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  97,  53  L.  ed.  424,  29  Sup.  Ct.  Rep. 
220;  Appleby  v.  Buffalo,  221  U.  S.  524, 
55  L.  ed.  838,  31  Sup.  Ct  Rep.  699; 
Capital  Nat.  Bank  v.  First  Nat  Bank, 
172  U.  S.  425,  43  L.  ed.  502,  19  Sup. 
Ct  Rep.  202;  Murdock  v.  Memphis,  20 
Wall.  635,  22  L.  ed.  444.  See  also  Ken- 
nard  v.  Nebraska,  186  U.  S.  304,  46  L. 
ed.  1175,  22  Sup.  Ct.  Rep.  879. 

The  case  at  bar  involves  the  right  of 
the  defendant  in  error  to  condemn  a 
surveyed  section  of  school  land,  the 
property  of  the  state  of  California,  to 
wit:  section  16,  township  1  north,  range 
25  east,  M.  D.  M.,  situated  within  the 
exterior  boundaries  of  the  Mono  Forest 
Reservation.  This  section  had  been 
identified  by  survey  and  the  title  there- 
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to  completely  vested  in  the  state  of 
California  before  such  reservation  was 
created. 

Heydenf eldt  t.  Daney  Gk>ld  db  8.  Min. 
Co.  93  U.  8.  6a4>  23  L.  ed.  995, 13  Mor. 
Min.  R^.  204;  Cooper  v.  Roberts,  18 
How.  173,  15  L.  ed.  338;  Hibberd  v. 
Slack,  84  Fed.  571 ;  81ade  v.  Butte  Coun- 
ty, 14  Cal.  App.  453, 112  Pac  485. 

The  mere  fact  that  a  state  statute  is 
admittedly  addressed  to  a  certain  act  of 
Congress  relating  to  an  exchange  of 
lands  cannot  make  the  determination  of 
a  right  claimed  nnder  the  state  statute 
a  F^leral  question  (Erie  R.  Co.  v.  Solo- 
mon, 237  U.  S.  427,  59  L.  ed.  1033,  35 
Sup.  Ct  Rep.  648;  Eennard  v.  Ne- 
braska, 186  U.  S.  304,  46  L.  ed.  1175, 
22  Sup.  Ct  Rep.  879;  Miller  v.  Swann, 
150  U.  S.  132, 137,  37  L.  ed.  1028, 1030, 
14  Sup.  Ct.  Rep.  521),  and  the  expression 
of  the  view  of  the  state  court  in  deter- 
mining the  effect  of  the  state  statute  is 
not  a  decision  against  a  right  set  up 
under  any  authority  exercised  under  the 
United  States,  nor  against  the  validity 
of  such  an  authority  (Cook  County  v. 
Calumet  &  C.  Canal  &  Dock  Co.  138  U. 
S.  635,  654,  34  L.  ed.  1110, 1116, 11  Sup. 
Ct.  Rep.  435). 

The  construction  given  to  a  statute 
of  a  state  by  the  highest  tribunal  of  such 
state  is  regarded  a^  a  part  of  the  stat- 
ute, and  is  as  binding  upon  the  courts  of 
the  United  States  as  the  text. 

LeflSngwell  v.  Warren,  2  Black,  599, 
17  L.  ed.  261;  Randall  v.  Brigham,  7 
Wall.  523,  19  L.  ed.  285;  Murray  v. 
Gibson,  15  How.  421, 14  L.  ed.  755. 

Furthermore,  as  appears  herein,  the 
supreme  court  of  California  decidea  this 
case  on  a  ground  broad  enough  to  main- 
tain its  judgment  without  considering 
any  Federal  question  (CNeil  v.  Ver- 
mont, 144  U.  S.  323,  36  L.  ed.  450,  12 
Sup.  Ct.  Rep.  693) ;  and  this  court  has 
no  jurisdiction  to  review  that  decision 
under  §  237  of  the  Judicial  Code  (Mel- 
lon Co.  V.  McCafferty,  239  U.  S.  13L  60 
L.  ed.  181,  36  Sup.  Ct.  Rep.  94;  Wadley 
Southern  R.  Co.  v.  Georgia,  235  U.  S. 
651,  59  L.  ed.  405,  P.U.RJL915A,  106,  35 
Sup.  Ct.  Rep.  214;  Mead  v.  Portland,  200 
U.  S.  148,  50  L.  ed.  413,  26  Sup.  Ct.  Rep. 
171;  Bacon  v.  Texas,  163  U.  S.  207,  41 
L.  ed.  132, 16  Sup.  Ct.  Rep.  1023;  Turner 
V.  Wilkes  County,  173  U.  S.  461,  43  L. 
ed.  768,  19  Sup.  Ct.  Rep.  464). 

Messrs.  Charles  D.  Mahaffie,  C  Ed- 
ward Wright,  and  Oscar  W.  Lange  filed 
a  brief  on  behalf  of  the  United  States 
as  amici  curi»: 

A  section  16  or  36,  surveyed  prior  to 
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the  establishment  of  a  national  forest, 
is  a  valid  basis  for  an  indemnity  selec- 
tion under  the  Act  of  February  28, 1891. 

Re  California,  28  Land  Dec.  57:  Gregg 
V.  Colorado,  15  Land  Dec  151;  Kice  v. 
California,  24  Land  Dec.  14;  Re  New 
Mexico,  29  Land  Dec.  364,  34  Land  Dec. 
599;  Dunn  v.  California,  30  Land  Dec. 
608;  Re  California,  34  Land  Dec  613. 

The  courts,  except  when  there  are 
strong  reasons  for  a  contrary  course,  re- 
epeet  the  construction  of  a  statute  upon 
which  the  Department  has  uniformly 
proceeded  in  the  administration  of  the 
public  lands. 

McMichael  v.  Murphy,  197  U.  S.  304, 
49  L.  ed.  766,  25  Sup.  Ct.  Rep.  460. 

[416]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

The  Deseret  Water,  Oil,  ft  Irrigation 
Company  brought  a  proceeding  in  con- 
demnation in  the  superior  court  of  Mono 
county,  California,  against  the  state  of 
California,  to  appropriate  by  right  of 
eminent  domain  certain  lands  in  that 
state,  for  the  purpose  of  preserving  and 
maintaining  water  rights,  equipping  and 
operating  canals,  etc.,  to  be  used  in  sup- 
plying water  and  power  to  mines,  farm- 
ing neifirhborhoods,  cities,  and  towns  and 
villages,  and  to  corporations  and  individ- 
uals, draining,  reclaiming,  and  irrigating 
lands,  equipping,  operating,  and  main- 
taining ditches,  reservoirs,  etc,  and  for 
the  operation  and  maintenance  of  pumps 
and  pumping  plants,  electrical  lighting 
and  power  plants,  and  electric  and  power 
lines. 

The  right  to  make  such  appropriation 
was  sustained  in  the  superior  court,  but 
upon  appeal  this  judgment  was  reversed 
by  the  district  court  of  appeal  for  the 
third  appellate  district.  Thereupon,  up- 
on motion  to  the  supreme  court  of  GaU- 
fomia,  the  cause  was  transferred  to  that 
court  for  hearing  and  decision,  and,  upon 
consideration,  the  judgment  of  the  su- 
perior court  was  affirmed.  167  CaL  147, 
138  Pac.  981.  The  supreme  court  held 
that  the  lands  belonged  to  the  state,  and 
that  by  certain  statutes  of  the  state  it 
had  been  provided  that,  notwithstanding 
the  ownership  of  the  state,  the  lan^ 
might  be  appropriated  to  a  public  use 
such  as  the  Water  Company  was  lawfully 
proposing  to  make  of  them,  and  that  as 
to  9uch  matters  the  state  had  consented 
to  be  sued  in  the  same  manner  as  any 
private  proprietor  might  be.  A  writ  of 
error  brings  the  case  to  this  court. 

.  The  land  in  question  is  a  sixteenth 

MS 


410^420 


8UPREMB  OOUBT  OF  THB  UNITED  STATSa 


Oct.  Tkuc, 


Beetion,  passixig  to  the  state  by  virtae  of 
the  Federal  grant  for  school  purposes 
(Aet  of  1853,  10  Stat,  at  L.  244,  ehap. 
143;  Aet  of  1866,  14  St»t.  at  L.  218, 
chap.  219,  Comp.  Stat.  1913,  §  4878). 
Afterward,  a  national  reservation,  known 
as  the  Mono  Forest  Reserve,  was  estab- 
lished by  proclamation  of  the  President. 
[417]  This  reservation  included  this 
section  16  within  its  boundaries. 

It  was  shown  at  the  trial  that  the 
lands  in  question  were  withdrawn  from 
sale  by  the  state  by  an  act  of  the  legis- 
lature, and  it  was  contended  they  could 
only  be  used  as  basis  for  lieu  selections. 
The  surveyor-general  of  the  state  offered 
the  lands  as  bases  for  such  selections, 
except  40  acres,  for  which  the  state  had 
sold  an  indemnity  certificate  entitliiu^ 
the  purchaser  to  surrender  that  land, 
and  apply  for  unappropriated  public 
land  in  lieu  thereof.  All  the  remainder 
had  been  offered  for  lieu  selectioniu 
which  are  pending  in  the  General  Land 
Oflftce. 

The  supreme  court  of  California  held 
that  the  title  to  the  lands  was  complete- 
ly vested  in  the  state,  and  subject  to  con- 
demnation at  the  instance  of  the  Water 
Company. 

A  motion  to  dismiss  for  want  of  juris- 
diction has  been  submitted.  As  we  shall 
have  occasion  to  see  in  the  further  dis- 
cussion of  the  case,  its  disposition  de- 
pended upon  the  construction  of  stat- 
utes of  the  United  States,  and  the  opin- 
ion of  the  state  court  shows  that  these 
statutes  were  considered  and  Federal 
rights  asserted  under  them  denied.  Nor 
can  we  agree  that  there  was  a  local 
ground  of  decision  broad  enough  to  sus- 
tain the  judgment  of  the  state  court  in- 
dependently of  the  construction  and  ef- 
fect given  to  the  Federal  statute.  The 
controlling  effect  of  the  Federal  statutes 
is  conceded  in  the  opinion  of  the  state 
court,  and  must  necessarily  follow  in 
view  of  the  nature  of  the  rights  dealt 
with.  In  this  situation  this  court  has 
jurisdiction.  .Miedreich  v.  Lauenstein, 
232  U.  S.  236,  242,  68  L.  ed.  584,  589,  34 
Sup.  Ct.  Bep.  309;  North  Carolina  R. 
Co.  V.  Zachury,  232  U.  S.  248,  257,  58 
L.  ed.  591,  595,  84  Sup.  Ct.  Rep.  305, 
Ann.  Cas.  1914C,  159,  9  N.  C.  C.  A.  109; 
Rogers  v.  Hennepin  County,  240  U.  S. 
184^  188,  60  L.  ed.  594^  597,  86  Sup.  Ct. 
Rep.  265.  • 

The  Federal  statutes  involved  are  §§ 
2275  and  2276  of  the  Revised  Statutes 
of  the  United  States,  as  amended  in 
1891  (26  SUt  at  L.  796,  797,  chap.  384 
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Comp.  Stat  1913,  §§  4860,  4861).    They 
are  found  in  the  margin.^ 

[418]  As  we  have  already  stated,  the 
state  has  elected  to  surrender  this  sec- 
tion 16  to  the  United  States,  asking  com- 
pensation in  other  lands  for  the  same 
under  the  provisions  contained  in  the 
sections  of  the  Federal  statutes  just  re- 
ferred to.  It  is  the  contention  of  the 
state  that,  because  of  such  [419]  ac- 
tion, the  lands  in  question  in  equity  be- 
long to  the  United  States,  and  tiiat  con- 
sequently th^  could  not  be  condemned 
for  the  uses  of  the  Water  Company. 

The  controversy  reduces  itself  to  the 
precise  question  whether,  when  a  forest 
reservation,  subsequently  proclaimed,  in- 
cludes within  its  limits  a  school  section 
surveyed  before  the  establishment  of  the 
reservation,  the  state  may,  under  §  2275, 
Revised  Statutes  of  the  United  States, 
as  amended  in  1891,  waive  its  right  to 
such  section  and  select  other  lands  in 
lieu  thereof. 

The  first  part  of  the  section,  giving  the 
right  to  select  lands  in  lieu  of  sudi  as 
were  settled  upon  with  a  view  to  pre- 
emption or  homestead,  is  clearly  linuted 
to  settlements  made  before  survey  of 
lands  in  the  field,  and  under  the  follow- 
ing provision,  giving  the  right  of  selec- 
tion to  the  state  where  the  lands  are 
mineral  or  are  iiysluded  in  an  Indian, 
military,  or  other  reservation,  or  are 
otherwise  disposed  of  by  the  United 
States,  it  well  may  be  that,  in  the  ab- 
sence of  the  proviso,  the  right  of  selec- 
tion would  be  confined  to  instances 
where  the  lands  were  unsurveyed  [420] 
when  found  to  be  mineral  or  included  in 
a  reservation,  and  this  because  if  the 
lands  were  unreserved  and  not  known  to 
be  mineral  when  surveyed,  the  title 
would  then  vest  in  the  stato  (Sherman 
V.  Buick,  93  U.  S.  209,  23  L.  ed.  849; 

t'"Sec  2276.  Where  scttlemento  with  a 
view  to  pre-emption  or  homestead  have  been, 
or  shall  nereafter  be  made,  before  the  lunrej 
of  the  lands  in  the  field,  whidi  are  found  to 
have  been  made  on  sectioni  sixteen  or 
thirty-six,  those  sections  shall  be  subject  to 
the  olaims  of  such  settlers;  and  if  such  sec- 
tions, or  either  of  them,  have  been  or  shall 
be  granted,  reserved,  or  pledged  for  the  use 
of  schools  or  colleges  in  the  stato  or  terri- 
tory in  which  they  lie,  other  lands  of  equal 
acresge  are  hereby  appropriated  and  grant- 
ed, and  may  be  selected  by  said  stato  or 
territory,  in  lieu  of  such  as  may  be  thus 
token  bv  pre-emption  or  homestesd  settlers. 
And  other  lands  of  equal  acreage  are  also 
hereby  appropriated  and  granted,  and  may 
be  selected  by  said  stoto  or  territory  where 
sections  sixteen  or  thirty-six,  are  mineral 
land,  or  are  included  within  any  Indian, 
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Heydenf edt  v.  Daney  Oold  ft  S.  Min.  Go. 
93  U.  S.  634,  23  L.  ed.  0d5, 13  Mor.  Min. 
Rep.  204;  United  States  v.  Morrison,  240 
U.  S.  192,  204,  207,  60  L.  ed.  599,  605, 
606,  36  Sup.  Ct.  Rep.  326),  and  because 
lieu  selections  are  usnally,  although  not 
always,  permitted  where  the  right  to  the 
place  lands  is  cut  off  before  the  time  for 
the  title  to  become  vested.  But  the  pro- 
viso, which  was  not  originally  in  the 
statute,  is  an  important  part  of  it,  and, 
according  to  a  familiar  rule,  must  be 
given  some  effect    It  reads: 

''Where  any  state  is  entitled  to  said 
sections  sixteen  and  thirty-six,  or  where 
said  sections  are  reserved  to  any  terri- 
tory, notwithstanding  the  same  may  be 
mineral  land  or  embraced  within  a  mili- 
tary, Indian,  or  other  reservation,  the  se- 
lection of  such  lands  in  lieu  thereof  by 
said  state  or  territory  shall  be  a  waiver 
of  its  right  to  said  sections."  This 
language,  while  not  as  clear  as  it  might 
be,  operates,  as  we  interpret  it,  to  give 
to  the  state  a  right  to  waive  its  right  to 
such  lands  where,  as  in  this  case,  the 
same  are  included  in  a  forest  reservation 
after  survey,  that  is,  after  the  title  vests 
in  the  state.  Unless  this  proviso  refers 
to  lands  the  title  to  which  has  passed  to 
the  state,  it  adds  nothing  to  the  statute 


and  performs  no  office  whatever.  This 
construction  preserves  the  integrity  of 
forest  reservations,  and  permits  the 
state  to  acquire  other  lands  not  sur- 
rounded by  Large  tracts  in  such  reserva- 
tions which  are  withdrawn  from  settle- 
ment. 

It  is  true  that  the  interpretation  of 
the  statute  has  not  been  uniform  in  the 
Department  of  the  Interior,  and  it  has 
been  otherwise  construed  in  at  least  one 
of  the  Federal  courts.  Hibbard  v.  Slack, 
(U.  S.  C.  C.  S.  D.  Cal.)  84  Fed.  571. 
But  the  interpretation  for  which  the 
state  insists  has  been  long  given  to  it 
by  the  Interior  Department  It  was 
more  than  suggested  in  Gregg  v.  [4211 
Colorado,  15  Land  Dec  151,  154,  and 
Rice  V.  California,  24  Land  Dec.  14,  15, 
was  adopted  upon  full  consideration  in 
Re  California,  28  Land  Dec  57,  and  has 
been  uniformly  followed  ever  since  Re 
New  Mexico,  29  Land  Dec.  364;  Re 
School  Land  Opinion,  30  Land  Dec.  438; 
Dunn  V.  California,  30  Land  Dec  608; 
Re  New  Mexico,  34  Land  Dec.  599;  Re 
California,  34  Land  Dec.  613. 

In  the  brief  presented  by  leave  of  court 
on  behalf  of  the  United  States  it  is  set 
forth  that  the  rule  laid  down  in  Re  Cal- 
ifornia, 28  Land  Dec.  supra,  is  still  ad- 


military,  or  other  reservation,  or  are  other- 
wise disposed  of  by  the  United  States: 
Provided,  where  any  state  is  entitled  to  said 
sections  sixteen  and  thirty-six,  or  where 
said  sections  are  reserved  to  any  territory, 
notwithstanding  the  same  ma^  be  mineral 
land  or  embraced  within  a  military,  Indian, 
or  other  reservation,  the  selection  of  such 
lands  in  lieu  thereof  by  said  state  or  terri- 
tory shall  be  a  waiver  of  its  right  to  said 
sections.  And  other  lands  of  equal  acre- 
age are  also  hereby  appropriated  and  grant- 
ed, and  may  be  selected  by  said  state  or 
territory  to  compensate  deficiencies  for 
school  purposes,  where  sections  sixteen  or 
thirty-six  are  fractional  in  quantity,  or 
wheire  one  or  both  are  wanting  by  reason 
of  the  township  being  fractional,  or  from 
any  natural  cause  whatever.'  And  it  shall 
be  the  duty  of  the  Secretary  of  Ihe  Interior, 
without  awaiting  the  extension  of  the  pub- 
lic surveys,  to  ascertain  and  determine,  by 
protraction  or  otherwise,  the  number  of 
townships  that  will  be  induded  within  such 
Indian,  military,  or  other  reservations,  and 
thereupon  the  state  or  territory  shall  be  en- 
titled to  select  indemnity  lands  to  the  ex- 
tent of  two  sections  for  each  of  said  town- 
ships, in  lieu  of  sections  sixteen  and  thir^- 
siz  therein ;  but  such  selections  may  not  be 
made  within  the  boundaries  of  said  reserva- 
tions :  Provided,  however.  That  nothing  here- 
in contained  shall  prevent  any  state  or  terri- 
tory from  awaiting  the  extinguishment  of 
any  such  military,  Indian,  or  other  reserva- 
tion and  the  restoration  of  the  lands  therein 
•1  Ii.  ed. 


embraced  to  the  public  domain,  and  then 
taking  the  sections  sixteen  and  thirty-six 
in  place  therein ;  but  nothing  in  this  proviso 
shall  be  construed  as  conferring  any  right 
not  now  existing. 

''Sec.  2276.  ^niat  the  lands  appropriated 
by  the  preceding  section  shall  be  selected 
from  any  unappropriated,  surveyed  public 
lands,  not  mineral  in  character,  within  the 
state  or  territory  where  such  losses  or  de- 
ficiencies of  school  sections  occur;  and  where 
the  selections  are  to  compensate  for  de- 
ficiencies of  school  lands  in  fractional  town- 
ships, such  selections  shall  be  made  in  a:; 
oordance  with  the  following  principles  of 
adjustment,  to  wit:  For  eadi  township,  or 
fractional  township,  containing  a  greater 
quantity  of  land  than  three  quarters  of  an 
entire  township,  one  section;  for  a  fraction- 
al township,  containing  a  areater  quantity 
of  land  than  one  half,  and  not  more  than 
three  quarters  of  a  township,  three  quarters 
of  a  section ;  for  a  fiactional  township,  con- 
taining a  greater  quantiW  of  land  then  one 
quarter,  and  not  more  than  one  half  of  a 
township,  one-half  section;  and  for  a  *roc- 
tional  township  containing  a  greater  quan- 
tity of  land  than  one  entire  section,  and  not 
more  than  one  quarter  of  a  township  one- 
quarter  section  of  land:  Provided,  That  the 
states  or  territories  which  are,  or  shall  be 
entitled  to  both  the  sixteenth  and  thirty- 
sixth  sections  in  place,  shall  have  the  right 
to  select  double  the  amounts  named,  to  com- 
pensate for  deficiencies  of  school  land  in 
fractional  townships.** 
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hered  to  by  the  Land  Department;  that 
selections  aggregating^  many  thousands 
of  acres  have  been  made  in  reliance  upon 
it,  and  that  no  doubt  large  expenditures 
of  money  have  been  made  in  good  faith 
upon  the  selected  lands.  It  is  therefore 
urged  that  such  construction  has  become 
a  rule  of  property.  In  this  situation  we 
should  be  slow  to  disturb  a  ruling  of  the 
department  of  the  government  to  which 
is  committed  the  administration  of  pub- 
lic lands.  McMichael  v.  Murphy.  197  U. 
S.  304,  49  L.  ed.  766,  25  Sup.  Ct  Rep. 
460. 

Furthermore,  the  reasoning  upon 
which  the  departmental  interpretation 
is  founded  oommends  itself  to  our  judg- 
ment as  best  calculated  to  carry  out  the 
purposes  intended  to  be  accomplished  by 
the  statute  in  question. 

It  follows  that  the  Supreme  Court  of 
California  erred  in  its  decision  of  the 
Federal  question  involved.  With  the 
state  questions  we  have  no  concern,  their 
ultimate  solution  being  a  matter  for  that 
court  The  judgment  is  reversed  and 
the  cause  remanded  to  that  court  for 
further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed. 


[4221   CraCAGO  &  ALTON  RAILROAD 
COMPANY  et  al.,  Plffs.  in  Err., 

V. 

WILLIAM  J.  McWHIRT. 

(See  S.  C.  Reporter's  ed.  422-426.) 

Oonstttutlonal   law  —  Impairing  con- 
tract obligations  —  due   process   of 
law  —  eqaal  protection  of  the  laws 
—   liability   of   lessor   railway   com- 
pany. 
1.  Applying    to    a    domestic    railway 
company  which  has  exercised  its  authority, 
under   a   charter   amendment    (Mo.    Laws 
1870,  p.  93),  to  lease  its  road  to  a  non- 
resident   railway    company,    "upon    such 
terms  as  ^lay  be  mutually  agreed  upon/' 
the  general  provisions  of  Mo.  Laws  1870, 
p.  01,  I  2,  rendering  any  such  leasing  com- 

Note. — On  impairment  of  contract 
obligations — see  note  to  Fletcher  v. 
Peck,  3  L.  ed.  U.  S.  162. 

As  to  removal  of  causes  in  cases  of 
separable  controversy — see  notes  to  Mil- 
ler V.  Clifford,  5  L.R.A.(N.S.)  50;  Sloane 
V.  Anderson,  29  L.  ed.  U.  S.  899;  Butler 
V.  National  Home,  36  L.  ed.  U.  S.  346; 
and  Torrence  v.  Shedd,  36  L.  ed.  U.  S. 
528;  Merchants  Cotton  Press  ft  Storage 
Co.  V.  Insurance  Co.  of  N.  A.  38  L.  ^. 
U.  S.  195. 
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pany  liable  jointly  with  the  lessee  for  any 
actionable  tort  of  the  latter,  committed  in 
the  operation  of  the  road,  does  not  impair 
the  obligation  of  the  charter  contract  of 
the  lessor  company,  nor  deprive  it  of  its 
property  without  due  process  of  law,  nor 
deny  to  it  the  equal  protection  of  the  laws, 
where  the  subject  is  not  dealt  with  in  the 
charter,  and  the  statute  was  in  force  when 
the  lease  was  made. 
[For  other  cases,  see  Constitutional  Law.  IV. 

a.  8,  b:  IV.  b,  5;  IV.  g,  4.  g,  In  Digest  Sup. 

Ct.  1908.  J 

Removal  off  causes  —  separable  con- 
troversy —  fraudulent  Joinder. 
2.  A  nonresident  operating  railway 
company  joined  as  party  defendant  with 
its  lessor,  a  resident  railway  company,  in 
an  action  for  a  tort  committed  in  the  opera- 
tion of  the  road,  may  not  remove  tlie  cause 
to  a  Federal  court  as  presenting  a  separa- 
ble controversy  between  it  and  the  resident 
plaintiff,  where,  under  the  local  law,  the 
case  stated  in  plaintifiTs  pleading  was  one 
of  joint  liability  on  the  part  of  &e  defend- 
ants, and  there  was  no  showing  that  the  de- 
fendants were  fraudulently  joined  for  the 
purpose  of  preventing  the  removal. 
[For  other  cases,  see  Bemoyal  of  Causes,  IV. 
c:  VI.  d,  in  Digest  Sup.  a.  1008.] 

[No.  714.] 

Argued  January  29  and  30,  1917.    Decided 

March  26,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Missouri  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  for  Ralls  County,  in 
that  state,  in  favor  of  plaintiff  in  a  per- 
sonal-injury action  in  which  both  lessor 
and  lessee  railway  companies  were 
joined  as  parties  defendant.     Affirmed. 

See  same  case  below,  —  Mo.  — ,  187  S. 
W.  830. 

The  facts  are  stated  in  the  opinion. 

Mr.  Elliott  H.  Jones  argued  the 
cause,  and,  with  Messrs.  William  C. 
Scarritt  and  Charles  M.  Miller,  filed  a 
brief  for  plaintiffs  in  error: 

While  it  is  stated  by  this  court  that, 
as  a  general  rule,  it  will  adopt  the  con- 
struction placed  by  the  supreme  court  of 
the  state  upon  the  Constitution  and  laws 
of  the  state,  an  exception  to  that  rule  is 
just  as  well  established,  to  wit:  when  a 
question  arises  as  to  whether  a  contract 
exists  as  claimed,  and  whether  the  state 
law  complained  of  impairs  its  obliga- 
tion, the  decisions  of  the  state  court  are 
not  controlling,  but  this  court  will,  for 
itself,  decide  those  questions,  and  in  do- 
ing so  will  examine  and  adopt  its  own 
construction  of  the  state  laws. 

Mobile  &  0.  R.  Co.  v.  Tennessee,  153 
U.  S.  486,  38  L.  ed.  793, 14  Sup.  Ct.  Rep. 
968:  Scott  v.  McNeal,  154  U.  S.  34,  38 

141  U.  8. 
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L.  ed.  896^  14  Sup.  Ct  Rep.  1108;  Me- 
Cullough  V.  Virginia,  172  U.  S.  102, 104, 
43  L.  ed.  382,  383,  19  Sup.  Ct.  Rep.  134. 

If  a  railroad  company  is  given,  by  the 
state,  authority  to  lease  its  road,  and 
such  authority  is  given  without  any  eon- 
dition  that  the  lessor  remain  liable,  then 
the  lessor  company  is  not  liable  for  the 
acts  of  the  lessee,  in  the  operation  of 
the  road. 

Moorshead  v.  United  R.  Co.  203  Mo. 
121,  100  S.  W.  611;  Hahs  v.  Cape  Gir- 
ardeau &  G.  Go.  147  Mo.  App.  262,  126 
S.  W.  524;  Chlanda  v.  St.  Louis  Transit 
Co.  213  Mo.  244, 112  S.  W.  249;  Wester- 
velt  y.  St.  Louis  Transit  Co.  222  Mo.  325, 
121  S.  W.  114;  Graefe  v.  St.  Louis 
Transit  Co.  224  Mo.  232,  123  S.  W.  835. 

Inasmuch  as  the  state  had  contracted 
with  and  guaranteed  to  this  corporation 
that  neither  the  company  nor  its  charter 
could  be  altered,  amended,  or  repealed  at 
the  mere  discretion  of  the  legislature,  the 
state  could  not  thereafter,  either  by  leg- 
islative enactment  or  by  constitutional 
provision,  impair  that  contractual  right 
by  thereafter  attempting  to  give  or  re- 
serve to  the  legislature  the  power  to 
amend  this  charter,  at  will. 

Houston  ft  T.  C.  R.  Co.  v.  Texas,  170 
U.  S.  243,  42  L.  ed.  1023,  18  Sup.  Ct. 
Rep.  610;  St.  Tammany  Waterworks  Co. 
V.  New  Orleans  Waterworks  Co.  120  U. 
S.  64,  30  L.  ed.  563,  7  Sup.  Ct.  Rep.  405; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629;  United  States 
V.  Central  P.  R.  Co.  118  U.  S.  237,  30  L. 
ed.  173,  6  Sup.  Ct.  Rep.  1038;  State  ez 
reL  Morris  v.  Westminster  College,  175 
Mo.  52,  74  S.  W.  990;  State  ez  rel. 
Haeussler  v.  Qreer,  78  Mo.  188. 

The  amended  charter  of  1870  of  the 
Louisiana  &  Missouri  River  Railroad 
Company,  here  in  question,  was  not  an 
act  passed  pursuant  to  the  Constitution 
of  1865.  Rather,  being  a  special  act,  it 
passed  notwithstanding  or  in  spite 
of  the  Constitution.  It  is  therefore  not 
amendable,  at  the  mere  will  of  the  legis- 
lature, by  virtue  of  the  Constitution  of 
1865.  It  follows  that  §  3078,  Mo.  Rev. 
Stat.  1909,  may  not  be  upheld  as  a  valid 
amendment  of  the  charter  of  the  Rail- 
road Company  of  1870,  under  and  by 
virtue  of  the  Constitution  of  1865. 

State  ez  rel.  Circuit  Atty.  v.  Cape 
Girardeau  ft  S.  K  R.  Co.  48  Mo.  468; 
State  ez  rel.  Ranney  v.  Thileneus,  48  Mo. 
479;  St.  Joseph,  ft  L  R.  Co.  v.  Sham- 
baugh,  106  Mo.  569, 17  S.  W.  581;  Keo- 
kuk ft  W.  R.  Co.  V.  Missouri,  152  U.  S. 
305,  38  L.  ed.  453, 14  Sup.  Ct  Rep.  592; 
•1  L.  ed. 


Calloway  County  v.  Foster,  93  U.  S.  570, 
23  L.  ed.  91L 

If  §  3078,  Mo.  Rev.  Stat.  1909,  is  an 
amendment  of  the  Railroad  Company's 
charter,  it  is  such  only  by  implication. 
But  since  the  adoption  of  the  Constitu- 
tion of  1865,  which  provides  that  ''the 
act  or  part  of  act  amended  shall  be  set 
forth  and  published  at  length,  as  if  it 
were  an  original  act  or  provision,"  it  has 
not  been  possible  to  amend  a  legislative 
act  by  implication. 

State  ez  reL  Crow  v.  Lincoln  Trust  Co. 
144  Mo.  595,  46  S.  W.  593. 

Mr.  Patrick  Henry  Onllen  argued  the 
cause,  and,  with  Messrs.  Charles  M. 
Hay  and  Thomas  T.  Fauntleroy,  filed  a 
brief  for  defendant  in  error: 

The  charter  granted  to  the  defendant 
company  was  subject  to  the  genend  law 
concerning  corporations,  which  gave  the 
legislature  power  to  alter,  suspend,  or 
repeal  all  charters  thereafter  granted. 

Pacific  R.  Co.  V.  Renshaw,  18  Mo.  210 ; 
Pacific  R.  Co.  V.  Hughes,  22  Mo.  291, 
64  Am.  Dec.  265;  Gregg  v.  Granby  Min. 
ft  Smelting  Co.  164  Mo.  616,  65  S.  W. 
312;  State  v.  Missouri  P.  R.  Co.  242  Mo. 
339,  147  S.  W.  118. 

The  charter  of  plaintiff  in  error, 
granted  in  1870,  was  and  is  governed  by 
the  provisions  of  the  Constitution  of 
1865,  and  is  therefore  subject  to  amend- 
ment and  alteration,  any  language  of  the 
charter  act  itself  to  the  contrary  not- 
withstanding. 

Brown  v.  Louisiana  ft  M.  R.  R.  Co.  256 
Mo.  533,  165  S.  W.  1060;  Fleming  v. 
Ijouisiana  ft  M.  River  R.  Co.  263  Mo. 
180, 172  S.  W.  355;  Missouri  P.  R.  Co.  v. 
Kansas,  216  U.  S.  262,  274,  54  L.  ed.  472, 
477,  30  Sup.  Ct.  Rep.  330;  Northern  C. 
R.  Co.  V.  Maryland,  187  U.  S.  258,  267, 
47  L.  ed.  167,  172,  23  Sup.  Ct.  Rep.  62; 
Tazoo  ft  M.  Valley  R.  Co.  v.  Adams,  180 
U.  S.  1,  45  L.  ed.  395,  21  Sup.  Ct.  Rep. 
240. 

Where  the  Constitution  of  a  state  re- 
serves the  right  to  repeal,  alter,  or 
amend,  all  charters  granted  by  the  legis- 
lature are  subject  to  such  provision,  and 
therefore  are  wanting  in  that  attribute 
of  irrevocability  which  is  essential  to 
bring  them  within  the  intendment  of  the 
clause  of  the  Constitution  of  the  United 
States  protecting  contracts  from  impair- 
ment. 

Northern  C.  R.  Go.  v.  Maryland,  187 
U.  S.  258,  267,  47  L.  ed.  167, 172,  23  Sup. 
Ct.  Rep.  62;  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  636,  43  L.  ed.  840, 
19  Sup.  Ct.  Rep.  530,  571;  Bienville  Wa- 
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ter  Supply  Co.  v.  Mobile,  186  U.  S.  212, 
222,  46  L.  ed.  1132,  1136,  22  Sup.  Ct. 
Rep.  820;  Union  Pass.  R.  Co.  v.  Philadel- 
phia, 101  U.  S.  r-^S,  639,  26  L.  ed.  912, 
914;  Peik  ▼.  Chicago  &  N.  W.  R  Co.  94 
U.  S.  164,  24  L.  ed.  97;  Hamilton  Gas- 
light &  Coke  Co.  V.  Hamilton,  146  U.  S. 
268,  270,  36  L.  ed.  963,  968,  13  Sup.  Ct. 
Rep.  90;  Yazoo  &  M.  Valley  R.  Co.  v. 
Adams,  180  U.  S.  1^  17^  46  L.  ed.  396, 
406,  21  Sup.  Ct.  Rep.  240;  San  Antonio 
Traction  Co.  v.  Albeit,  200  U.  S.  304, 
308,  60  L.  ed.  491,  494,  26  Sup.  Ct.  Rep. 
261. 

Where,  at  the  time  of  the  incorpora- 
tion, a  general  law  of  the  state  was  in 
existence  which  enacted  that  the  charter 
of  every  corporation  subsequently  grant- 
ed, and  any  renewal,  amendment,  or 
modification  thereof,  should  be  subject 
to  amendment,  alteration,  or  repeal  by 
legislative  authority,  this  constitutes 
the  condition  upon  which  every  charter 
of  a  corporation  subsequently  granted 
is  held,  and  it  is  as  operative  and  as 
much  a  part  of  the  charter  and  amend- 
ment as  if  incorporated  into  them. 

Tomlinson  v.  Jessup,  16  Wall.  464,  467, 
21  L.  ed.  204,  206;  Qreenwood  v.  Union 
Freight  R.  Co.  106  U.  S.  13,  26  L.  ed. 
961;  Louisville  Water  Co.  v.  Clark,  143 
U.  S.  1,  14,  36  L.  ed.  66,  68,  12  Sup. 
Ct.  Rep.  346;  Atlantic  &  G.  R.  Co.  v. 
Georgia,  98  U.  S.  369,  366,  26  L.  ed. 
186,  187;  Hoge  v.  Richmond  &  D.  R. 
Co.  99  U.  S.  348,  363,  26  L.  ed.  303, 
304;  Sinking  Fund  Cases,  99  U.  S.  700, 
720,  26  L.  ed.  496,  601;  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466,  476,  27 
L.  ed.  408,  412,  2  Sup.  Ct.  Rep.  267; 
Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347,  362,  28  L.  ed.  173, 
176,  4  Sup.  Ct.  Rep.  48;  Louisville 
Gas  Co.  V.  Citizens'  Gaslight  Co.  116  U. 
S.  683,  696,  29  L.  ed.  610,  616,  6  Sup.  Ct. 
Rep.  266;  Sherman  v.  Smith,  1  Black, 
587,  17  L.  ed.  163;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  26,  24  L.  ed. 
989 ;  Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  587,  697,  46  L.  ed.  679,  688,  21  Sup. 
Ct.  Rep.  493. 

Corporations  are  the  creations  of  the 
state,  endowed  with  such  facilities  as  the 
state  bestows,  and  subject  to  such  con- 
ditions as  the  state  imposes;  and  if  the 
power  to  modify  their  charters  is  re- 
served, that  reservation  is  a  part  of  the 
contract,  and  no  change  within  the  Inti- 
mate exercise  of  the  power  can  be  said 
to  impair  its  obligation;  and  when  the 
law  applies  to  all  alike,  the  equal  pro- 
tection of  the  law  is  not  denied. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Paul, 
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173  U.  S.  404,  408,  43  L.  ed.  746,  748, 19 
Sup.  Ct.  Rep.  419;  Missouri  P.  R.  Co. 
V.  Mackey,  127  U.  S.  206,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161. 

No  question  can  arise  as  to  the  impair- 
ment of  the  obligation  of  a  contract 
when  the  company  accepted  all  of  its 
corporate  powers  subject  to  the  stat- 
utory reserved  power  of  the  state  to 
modify  its  charter  and  to  impose  ad- 
ditional burdens  upon  the  enjoyment  of 
its  franchise,  whether  such  reserved 
power  is  exercised  by  an  act  of  the  leg- 
islature or  by  a  constitutional  amend- 
ment or  re-enactment. 

Sioux  City  Street  R.  Co.  v.  Sioux  City, 
138  U.  S.  98,  108,  34  L.  ed.  898,  902,  11 
Sup.  Ct.  Rep.  236,  reaffirmed  in  Union 
Street  R.  Co.  v.  Snow,  168  U.  S.  706,  707, 
42  L.  ed.  1214,  18  Sup.  Ct.  Rep.  944; 
Greenwood  v.  Union  Freight  R.  Co.  105 
U.  S.  13,  26  L.  ed.  961;  Miller  v.  New 
York,  16  Wall  478, 488,  21  L.  ed.  98, 101 ; 
Gibbs  V.  Consolidated  Gas  Co.  130  U. 
S.  396,  408,  32  L.  ed.  979,  984,  9 
Sup.  Ct.  Rep.  563;  Hamilton  Gaslight 
&  Coke  Co.  V.  Hamilton,  146  U.  S.  258, 
270,  36  L.  ed.  963,  968,  13  Sup.  Ct.  Rep. 
90 ;  New  York  ex  rel.  Schurz  v.  Cook,  148 
U.  S.  397,  411,  37  L.  ed.  498,  603, 13  Sup. 
Ct.  Rep.  646;  United  States  v.  Union  P. 
R.  Co.  160  U.  S.  1,  37,  40  L.  ed. 
319,  331,  16  Sup.  Ct.  Rep.  190;  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  667,  38  L.  ed.  269,  272,  14 
Sup.  Ct.  Rep.  437;  Pennsylvania  College 
Cases,  13  Wall.  190,  20  L.  ed.  650 ;  Louis- 
ville &  N.  R.  Co.  V.  Kentucky,  161  U.  S. 
677,  692,  40  L.  ed.  849,  856,  16  Sup.  Ct 
Rep.  714. 

Legislation  of  this  character  has  been 
held  constitutional  as  an  exercise  of  the 
police  power. 

Chicago  &  A.  R.  Co.  v.  Tranbarger, 
238  U.  S.  67,  69  L.  ed.  1204,  36  Sup.  Ct. 
Rep.  678. 

[428]  Mr.  Justice  Van  Devanter  de- 
livered the  opinion  of  the  court : 

This  was  an  action  to  recover  for  per- 
sonal injuries  caused,  as  was  alleged,  by 
negligently  backing  an  engine  and  ears 
across  a  public  street  in  Yandalia,  Mis- 
souri, without  taking  any  precautions  for 
the  safety  of  persons  using  the  street  at 
the  time.  The  action  was  against  two 
railroad  companies,  one  incorporated  in 
Missouri  and  the  other  in  Illinois.  The 
former  had  constructed  and  still  owned 
the  railroad,  and  the  latter  was  operat- 
ing it  under  a  lease.  A  trial  resulted  in 
a  judgment  for  the  plaintiff,  and  this 
was  affirmed.  —  Mo.  -— ,  187  S.  W.  830. 
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The  Missouri  company  was  created  by 
a  special  act  in  1859,  Laws  1859,  p.  400, 
which  was  amended;  with  the  company's 
consent,  by  special  acts  in  1868  and  1870, 
Laws  1868,  p.  97;  Laws  1870,  p.  93.   A 
general  and  older  statute  provided  that 
all  subsequent  corporate  charters  should 
be  '^subject  to  alteration,  suspension,  and 
repeal,  in  the  discretion  of  the  legisla- 
ture," Rev.  Stat.  1855,  p.  371,  §  7;  but 
these  special  acts  declared  that  this  pro- 
vision  should   have   no    application   to 
them  or  to  the  Missouri  company.  After 
the    Act   of   1859,    and   before   it   was 
amended,  the  state  adopted  a  new  Con- 
stitution   containing    a    provision    that 
corporations,  other  than  for  municipal 
purposes,  could  be  formed  only  under 
general  laws  and  that  these  might  be  al- 
tered, amended,  or  repealed;  but,  under 
the  local  decisions,  it  is  doubtful  at  least 
that   this  provision   was   applicable  to 
subsequent  amendments  of  charters  pre- 
viously granted   (State  ez  rel.  Circuit 
Atty.  v.  Cape  Girardeau  &  S.  L.  B.  Co. 
48  Mo.  468;  St.  Joseph  &  L  B.  Co.  v. 
Shambaugh,  106  Mo.  557,  569,  17  S.  W. 
581 ;  Callaway  County  v.  Foster,  93  U.  S. 
567,  570,  23  L.  ed.  911,  912),  and  so  it 
may  be  put  out  of  view.     The  amend- 
ment of  1870,  which  took  effect  on  March 
20th  of  that  year,  authorized  the  Mis- 
souri company  to  lease  its  road  [424] 
for  a  period  of  years  to  any  other  rail- 
road company  '^pon  such  terms  as  may 
be  mutually  agreed  upon."     March  24 
of  the  same  year  a  general  statute  was 
enacted   which,   as   locally   interpreted, 
raiders  any  railroad  company  of  that 
state  leasing  its  road  to  a  company  of 
another  state  liable  jointly  with  the  les- 
see for  any  actionable  tort  of  the  latter, 
committed  in  the  operation  of  the  road. 
Laws  1870,  p.  91,  §  2;  Brown  v.  Louisi- 
ana &  M.  Biver  B.  Co.  256  Mo.  522,  534, 
165  S.  W.  1060.    Following  this  enact- 
ment the  Missouri  company  leased  its 
road  to  the  Illinois  company,  and  it  was 
under  this   lease   that   the   latter  was 
operating  the  road   when  the  plaintiff 
was  injured.     In  the  lease   the  lessee 
agreed  to  pay  off  and  satisfy  all  lawful 
claims  for  damages  arising  out  of  its 
negligence  or  dereliction  of  duty  while 
operating  the  road. 

The  general  statute  of  March  24, 1870, 
now  embodied  in  Bev.  Stat.  1909,  §  3078, 
was  applied  in  this  case  over  the  Mis- 
souri company's  objection  that  it  could 
not  be  so  applied  without  bringing  it  in 
eonflict  with  the  contract  clause  of  the 
Constitution  of  the  United  States  and 
with  the  due  process  and  equal  protec- 
tion clauses  in  the  14th  Amendment. ' 
•1  li.  ed. 


The  overruling  of  this  objection  and  the 
denial  of  a  petition  for  removal  to  the 
Federal  court  are  the  matters  to  be  re- 
viewed here. 

In  invoking  the  contract  clause  the 
Missouri  company  goes  upon  the  theory 
that   the   special   acts   constituting  its 
corporate  charter  broadly  authorized  it 
to  lease  its  road  to  any  other  railroad 
company  upon  any  terms  which  might 
be  agreeable  to  both,  and  that,  in  the 
absence  of  a  reservation  of  power  to  al- 
ter, amend,  or  repeal  the  charter,  a  later 
statute,  qualifying  the  authority  to  lease, 
or  attaching  any  condition  to  its  exer- 
cise,— as  by  making  the  company  liable 
for  the  torts  of  the  lessee  conunitted  in 
conducting    the    road, — ^necessarily    im- 
pairs the  obligation  of  the  charter  con- 
tract.   While  not  doubting  that  any  law- 
ful contract  contained  in  the  charter  is 
within    the   protection    [425]    of    the 
clause  invoked  (Stone  v.  Mississippi,  101 
U.  S.  814,  816,  817,  25  L.  ed.  1079),  we 
find  nothing  in  the  charter  respecting  the 
liability  of  the  Missouri  company  for 
torts  committed  by  another  company  to 
which  it  commits  the  operation  of  its 
road  under  a  lease.    That  subject  is  not 
dealt  with  in  the  charter  in  any  way.  The 
provision  that  the  leasing  may  be  upon 
such  terms  as  are  mutuaUy  agreeable  to 
the  parties  is  not  in  point,  for  it  obvious- 
ly relates  to  matters  which  appropriately 
can  be  left  to  the  lessor  and  lessee,  such 
as  their  rights  and  duties  as  between 
themselves,  and  not  to  matters  of  public 
concern,  such  as  the  rights  of  third  per- 
sons to  recover  for  injuries  sustained 
through  the  negligent  operation  of  the 
road  under  the  lease.    As  to  the  latter, 
we  think  it  is  plain  that  no  contract  was 
intended  or  made  by  the  state,  and  that 
the  matter  remained  open  to  legislative 
action  when  the  provision  in  the  Act  of 
March  24,  1870,  was  adopted.    Texas  & 
N.  0.  B.  Co.  V.  MiUer,  221  D.  S.  408,  55 
L.  ed.  789,  31  Sup.  Ct.  Bep.  534;  St. 
Louis  &  S.  F.  B.  Co.  v.  Mathews,  165 
U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Bep. 
243;  Chicago  &  A.  B.  Co.  v.  Tranbarger, 
238  U.  S.  67,  76,  59  L..ed.  1204, 1210,  35 
Sup.  Ct.  Bep.  678. 

That  provision  was  in  force  when  the 
lease  was  made.  It  is  not  inherently  ar- 
bitrary, is  found  in  the  laws  of  other 
states,  and  applies  to  all  railroad  com- 
panies of  Missouri  which  lease  their 
roads  to  companies  of  other  states.  In 
these  circumstances  it  neither  deprives 
the  Missouri  company  of  its  property 
without  due  process  of  law,  nor  denies  to 
it  the  equal  protection  of  the  laws. 

The  plaintiff  was  a  citizen  of  Missouri, 
and*  as  before  stated,  one  of  the  defend- 

829 


.426»426 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbbm, 


ants  was  an  Illinois  corporation.  The 
latter  sought  to  remove  the  ease  against 
it  into  the  Federal  conrt  upon  the  ground 
that  the  same  involved  a  distinct  and 
separable  controversy  between  citizens 
of  different  states.  But  the  petition  for 
removal  was  deniedi  and  rightly  so.  Un- 
der the  local  law  the  case  stated  in  the 
plaintiffs  pleading  was  one  of  joint  lia- 
bility on  the  part  of  the  def endfmts,  and, 
for  the  purpose  of  passing  upon  the 
[426]  petition  for  removal,  this  was  de- 
cisive of  the  nature  of  the  controversy, 
there  being  no  showing  that  the  defend- 
ants were  fraudulently  joined  for  the 
purpose  of  preventing  a  removal.  Ala- 
bama O.  S.  K.  Co.  V.  Thompson,  200  U.  S. 
206,  213  et  seq.  50  L.  ed.  441,  445,  26 
Sup.  a.  Rep.  161,  4  Ann.  Cas.  1147; 
Chesapeake  &  0.  B.  Co.  v.  Cockrell,  232 
U.  S.  146, 152,  58  L.  ed.  54^  547,  34  Sup. 
Ct.  Bep.  278. 
Judgment  affirmed. 


FRANKLIN  0.  BUNTING,  Plff.  in  Err., 

V. 

STATE  OF  OREGON. 

(See  S.  C.  RqM>rter'i  ed.  426-430.) 

Constitutional  law  —  dae  process  of  law 
—  reffulatin^  hours  of  labor  ~  police 
power. 

1.  A  regulation  of  hours  of  service — not 
of  wa^es — and  one,  therefore,  whidi  the 
state,  m  the  exercise  of  its  police  power, 
could,  consistently  with  due  process  of  law, 
enact,  is  what  was  made  by  the  provisions 
of  Or.  Laws  1013,  chap.  102,  §  2,  purporting 
to  have  been  enacted  as  a  health  measure, 
that  "no  person  shall  be  employed  in  any 
mill,  factory,  or  manufacturing  establish- 
ment in  this  state  more  than  ten  hours  in 
any  one  day  except  watchmen  and  employees 
when  engaged  in  making  necessary  repairs 
or  in  case  of  emergency  where  life  or  prop- 


erty is  in  imminent  danger,"  notwithstand- 
ing a  proviso  to  such  section  that  "em- 
ployees may  work  overtime  not  to  exceed 
three  hours  in  any  one  day,  conditioned  that 
payment  be  made  for  such  overtime  at  the 
rate  of  time  and  one  half  of  the  regular 
wage." 

[For  other  cases,  see  Constitutional  Law.  IV. 
b,  7;  IV.  c,  8,  c,  in  Digest  Sup.  Ct.  1008.] 

Conetitutlonal  law  —  equal  protection 
of  the  laws  —  reffulatins  hours  of 
labor  —  diacrlmination  —  olassiflca- 
tion. 

2.  An  hours-of-service  law  may  be  lim- 
ited to  employees  in  mills,  factories,  or 
manufacturing  establishments,  as  is  done  by 
Or.  Laws  1013,  chap.  102,  |  2,  without  in- 
validating the  law  as  making  an  uncon- 
stitutional discrimination. 
tFor  other  cases,  see  Constitutional  Law,  lY. 
a,  5,  in  Digest  Sop.  Ct.  1008.] 

[No.  38.] 

Argued  April  18,  1016.  Restored  to  dociket 
for  reargument  June  12,  1016.  Reargued 
January  10,  1017.    Decided  April  0, 1017. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Oregon  to  review  a  judg- 
ment which  affirmed  a  conviction  in  the 
Circuit  Court  of  Lake  County,  in  that 
state,  for  violating  a  statutory  limita- 
tion of  hours  of  la^r  without  paying  the 
rate  prescribed  for  overtime.    Affinned. 

See  same  case  below,  71  Or.  259,  L.R.A. 
1917C,  1162,  139  Pac.  731,  Ann.  Cas. 
1916C,  1003. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  Lair  Thompson  argued  the 
cause,  and,  with  Mr.  C.  W.  Fulton,  filed 
a  brief  for  plaintiff  in  error: 

The  police  power  pervades  almost 
every  exercise  of  legislative  authority. 
It  is  a  law  of  necessity,  exercised  by 
virtue  of  state  sovereignty,  to  promote 
the  health,  peace,  morals,  and  general 
welfare.    It  is  not  an  unlimited  power 


Note. — ^As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U. 
S.  436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  866. 

As  to  the  construction,  implication, 
and  effect  of  hours  of  serviee  laws — see 
notes  to  Oreat  Northern  R.  Co.  v.  Unit- 
ed States,  L.R.A.1915D,  408,  and  North- 
em  P.  R.  Co.  V.  United  States,  LJtJL 
1917A,  1202. 

Generally,  as  to  the  constitutionality 
of  limitation  of  hours  of  labor — see 
notes  to  People  v.  Orange  County  Road 
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Constr.  Co.  66  L.R.A.  33;  People  v.  Wil- 
liams, 12  L.R.A.(N.S.)  1130;  Ex  parte 
Martin,  26  L.R.A.(N.S.)  242;  Withey  v. 
Bloem,  35  L.R.A.(N.S.)  628;  People  v. 
Elerding,  40  L.R.A.(N.S.)  893;  Ex  parte 
Wong  Wing,  51  L.R.A.(N.S.)  361;  and 
Atkin  V.  Kansas,  48  L.  ed.  U.  S.  148. 

As  to  circumstances  under  which  a 
servant  will  be  entitled  to  recover 
remuneration  for  extra  work — see  note 
to  McGregor  v.  Harm,  30  L.R.A.(N.S.) 
652. 

As  to  what  constitutes  extraordinary 
emergency  within  the  meaning  of  a  stat- 
ute regulating  hours  of  labor — see 
United  States  v.  Garbish,  56  L.  ed.  U. 
S.  190. 

S4S  U.  8. 
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and  eannot  be  made  the  vehicle  upon 
which  any  whim  of  legislative  major- 
ities may  ride  into  constitutionality.  It 
is  a  power  that  must  be  exercised  with 
due  regard  for  constitutional  limita- 
tions, and  when  dealing  with  subjects 
which  do  not  affect  the  public  generally, 
legislation  which  places  restrictions  upon 
private  activities  and  the  enjoyment  of 
private  property  must  be  plainly  neces- 
sary before  it  can  be  upheld  under  the 
police  power. 

Hannibal  &  St.  J.  R.  Co.  v.  Hnsen,  95 
U.  S.  465,  24  L.  ed.  527. 

It  is  true  that  the  legislature  has  a 
broad  discretion  in  determining  what  is 
necessary  for  the  preservation  of  the 
peace,  health,  morals,  and  general  wel- 
fare, but  it  belongs  to  the  judiciary  to 
determine  what  are  the  proper  subjects 
for  the  exercise  of  the  police  power,  and 
to  determine  when  the  legislative  dis- 
cretion is  reasonably  employed. 

Ruhstrat  v.  People,  185  HI.  133,  49 
L.R.A.  181,  76  Am.  St.  Rep.  30,  57  N. 
E.  41,  12  Am.  Crim.  Rep.  453;  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 18 
Sup.  Ct.  Rep.  383;  Lochner  v.  New  York, 
198  U.  S.  46,  49  L.  ed.  937,  25  Sup.  Ct. 
Rep.  539,  3  Ann.  Cas.  1133. 

When  an  act  upon  its  face  invades 
rights  which  are  secured  by  the  Federal 
Constitution,  it  will  not  be  saved  by 
claiming  it  to  be  an  exercise  of  the 
police  power ;  and  this  limitation  extends 
to  the  means  or  regulations  employed 
to  accomplish  the  purpose  for  which 
the  law  assailed  purports  to  have  been 
enacted.  It  is  not  sufficient  that  the  gen- 
eral purpose  of  the  act  shall  be  within 
the  recognized  limits  of  the  police  power, 
but  the  means  employed  to  accomplish 
that  purpose  must  not  invade  private 
rights  secured  by  the  Federal  Constitu- 
tion. 

Connolly  v.  Union  Sewer  I^pe  Go. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct. 
Rep.  358,  3  Ann.  Cas.  765;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Vosburg,  238  U.  S.  56, 
59  L.  ed.  1199,  LJELAJL915E,  953,  35  Sup. 
Ct.  Rep.  675. 

Police  r^:ulations  have  not  generally 
been  extended  to  the  restriction  of  the 
right  of  contract  between  employer  and 
employee, — a  right  which  is  recognized 
as  a  property  right  protected  by  the  14th 
Amendment  of  the  Constitution  of  the 
United  States. 

AUgeyer  v.  Louisiana,  165  U.  S.  579, 
41  L.  ed.  832, 17  Sup.  Ct.  Rep.  427;  Cop- 
page  V.  Kansas,  236  U.  S.  1, 59  L.  ed.  441, 
LR.A.1915C,  960,  35  Sup.  Ct.  Rep.  240. 
•1  Ii.  ed. 


^  Legislaition  which  undertakes  to  r^^- 
late  the  hours  of  employment  of  lal^r- 
ers  has  been  upheld  in  few  instances, 
and  those  instances  are  limited  to  those 
employments  (a)  which  directly  affect 
the  welfare  or  health  or  safety  of  the 
public,  or  (b)  to  which  the  state  or  one 
of  its  subdivisions  is  a  party,  or  (c)  in 
which  unusval  danger  to  the  health  of 
the  employee  is  involved. 

People  V.  Erie  R.  Co.  198  N.  Y.  369, 
29  L.RA.(N.S.)  240,  139  Am.  St  Rep. 
828,  91  N.  E.  849,  19  Ann.  Cas.  811;  At- 
kin  V.  Kansas,  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  MuUer  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cas.  957. 

Legislative  interference  with  private 
labor  contrascts  not  affecting  the  public 
can  be  sustained  only  when  reasonably 
necessary  to  preserve  the  health  of  em- 
ployees. 

Lochner  v.  New  York,  198  U.  S.  46, 
49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133;  Muller  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cas.  957;  Jacobson  v.  Mas- 
sachusetts, 197  U.  S.  11,  49  L.  ed.  643, 
25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765. 

The  legislastive  declaration  of  neces- 
sity, even  if  the  act  followed  such  dec- 
laration, is  not  binding  upon  this  court. 

Coppage  V.  Kansas,  236  U.  S.  1,  59  L. 
ed.  441,  LJI.A.1915C,  960,  35  Sup.  Ct. 
Rep.  240;  Minnesota  v.  Barber,  136  U. 
S.  313,  34  L.  ed.  455,  3  Inters.  Com.  Rep. 
185,  10  Sup.  Ct.  Rep.  862;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  1257;  Tates  v.  Mil- 
waukee, 10  WalL  497, 19  L.  ed.  984. 

The  law  is  not  a  health  law.  It  is 
based  upon  economic  grounds.  The  pro- 
vision for  overtime  at  time  and  one  half 
the  regular  wage  robs  the  law  of  any 
argument  that  might  be  made  to  bring 
it  within  those  grounds  that  justify  an 
exercise  of  the  police  power. 

Freund,  Pol.  Power,  §§  316,  3ia 

The  police  power  does  not  justify  an 
interference  with  the  amount  of  wages 
to  be  paid. 

Street  v.  Vain^  Eleetrical  Supply  Co. 
160  Ind.  338,  61  L.R.A.  154^  98  Am.  St. 
Rep.  325,  66  N.  E.  895;  People  ex  rel. 
Rodgers  v.  Coler,  166  N.  T.  1,  52  L.R.A. 
814,  82  Am.  St.  Rep.  605,  59  N.  E.  716; 
Low  V.  Rees  Printing  Co.  41  Neb.  127, 
24  L.R.A.  702,  43  Am.  St.  Rep.  670,  59 
N.  W.  362;  Wheeling  Bridge  ft  Terminal 
R.  Co.  V.  Gilmore,  8  Ohio  G.  C.  658,  4 
Ohio  G.  D.  366. 
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InsnfEieieiicy  of  wage  does  not  justify 
legislative  r^n^ation. 

Adair  ▼.  United  States,  208  U.  S.  161, 
52  L.  ed  436,  28  Sup.  Ct  Rep.  277,  13 
Ann.  Cas.  764;  Coppage  v.  Kansas,  236 
U.  S.  1,  69  L.  ed.  441,  L.R.A.1915C,  960, 
36  Snp.  Gt  Rep.  240;  Chicago,  B.  &  Q. 
R.  Ck>.  ▼.  McGoire,  219  U.  S.  549,  55  L. 
ed.  328,  31  Sup.  Ct  Rep.  259. 

The  Oregon  aet  is  class  legislation,  dis- 
criminating against  the  plaintiff  in  error 
and  denying  him  equal  protection  of  the 
law. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Vosburg, 
238  U.  S.  56,  59  L.  ed.  1199,  L.R.A.1915E, 
953,  35  Snp.  Ct.  Rep.  675;  Cooley,  Const, 
lim.  7th  ed.  560. 

A  statutory  provision  which  is  not  a 
legitimate  police  regulation  cannot  be 
made  such  by  being  placed  in  the  same 
act  with  a  police  regulation,  or  by  being 
enacted  under  a  title  that  declares  a 
purpose  which  would  be  a  proper  object 
for  the  exercise  of  that  power. 

Soppage  V.  Elansas,  236  U.  S.  1, 16,  59 
L.  ed.  441,  446,  L.RA.1915C,  960,  35 
Sup.  Ct  Rep.  240. 

Penal  laws  should  be  strictly  con- 
strued, and  it  is  not  within  the  province 
of  the  court  to  add  to  a  penalty  pre- 
scribed for  violation  of  a  legislative 
enactment. 

Black,  Interpretation  of  Laws,  2d  ed. 
p.  455. 

The  act  may  be  both  remedial  and 
penal,  but  the  fact  that  it  has  remedial 
features  does  not  enlarge  the  authority 
of  the  court  in  construing  the  penal  pro- 
visions. 

Black,  Interpretation  of  Law,  2d  ed.  p. 
47L 

Mr.  George  U  Brown,  Attorney  Gen- 
eral of  Oregon,  argued  the  cause,  and, 
with  Mr.  J.  0.  Bailey,  filed  a  brief  for 
defendant  in  error  on  original  argu- 
ment: 

We  are  not  here  concerned  with  the 
proposition  as  to  whether  or  not  the 
statute  in  question  deprives  the  em- 
ployee of  property  without  due  process 
of  law,  or  whether  or  not  it  is  class  legis- 
lation from  the  employee's  stand- 
point, for  the  employee  is  not  question- 
ing the  constitutionality  of  the  act. 

Erie  R.  Co.  v.  Williams,  233  U.  S, 
685,  697,  58  L.  ed.  1155,  1160,  51  LJELA. 
(N.S.)  1097,  34  Sup.  Ct  Rep.  76L 

This  court  has  in  various  cases  held 
that  it  was  competent  for  the  legislature 
to  limit  the  hours  of  labor  of  women. 

MuUer  v.  Oregon,  208  U.  S.  412,  52  L. 
od.  551,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  Miller  v.  Wilson,  236  U.  S. 

8S1 


373,  59  L.  ed.  628,  LJtA.1915F,  829,  35 
Sup.  Ct.  Rep.  342. 

This  court  has  also  held  that  it  is 
competent  for  the  legislature  to  abolish 
the  defense  of  contributory  negligence, 
assumption  of  risk,  and  the  fellow- 
servant  doctrine. 

Second    Employers'    Liability    Cases 

SCondou  V.  New  York,  N.  H.  &  H.  R. 
.)  223  U.  S.  1,  56  L.  ed.  327,  38  KRJL 
(N.S.)  44,  32  Sup.  Ct  Rep.  169, 1  N.  C. 
C.  A.  875. 

Statutes  requiring  that  the  employee 
be  paid  semimonthly  have  been  declared 
constitutional  by  this  court 
Erie  R.  Co.  v.  Williams,  233  U.  S.  685, 

58  L.  ed.  1155,  51  L.R.A.(N.S.)  1097,  34 
Sup.  Ct  Rep.  761. 

This  court  has  also  upheld  legislation 
affecting  (1)  size  of  loaves  of  bread 
(Schmidinger  v.  Chicago,  226  U.  S.  578, 
57  L.  ed.  364,  33  Sup.  Ct  Rep.  182,  Ann. 
Cas.  1914B,  284);  (2)  pure  food  laws 
(Price  V.  Illinois,  238  U.  S.  446,  59  L.  ed. 
1400,  35  Sup.  Ct  Rep.  892);  (3)  for- 
bidding the  burial  of  dead  withm  the 
city  limits  (Laurel  Hill  Cemetery  v.  San 
Francisco,  216  U.  S.  358,  54  L.  ed.  515, 
30  Sup.  Ct  Rep.  301) :  (4)  affecting  the 
height  of  buildings  (Welch  v.  Swasey, 
214  U.  S.  91,  53  L.  ed.  923,  29  Sup.  Ct 
Rep.  567) ;  (5)  prohibiting  the  sale  of 
malt  liquors  (Purity  Extract  ft  Tonic 
Co.  V.  Lynch,  226  U.  S.  192,  57  L.  ed. 
184^  33  Sup.  Ct.  Rq>.  44) :  (6)  regulat- 
ing insurance  companies  (German  Alli- 
ance Ins.  Co.  V.  Lewis,  233  U.  S.  389,  58 
L.  ed.  1011,  LJtA.1915C,  1189,  34  Sup. 
Ct  Rep.  612);  (7)  imposing  tax  on 
merchants  giving  trading  stamps  (Rast 
V.  Van  Deman  ft  L.  Go.  240  U.  S.  342,  60 
L.  ed.  679,  L.R.AJL917A,  421,  36  Sup.  Ct 
Rep.  370);  (8)  providing  for  coal  in- 
spection (Consolidated  Coal  Co.  v.  Illi- 
nois, 185  U.  S.  203,  46  L.  ed.  872, 22  Sup. 
Ct.  Rep.  616) ;  (9)  requiring  the  redemp- 
tion in  cash  of  store  orders  or  other  evi- 
dence of  indebtedness  (Knoxville  Iron 
Co.  V.  Harbison,  183  U.  S.  13,  46  L. 
ed.  55,  22  Sup.  Ct  Rep.  1). 

Law  is  a  progressive  science,  and  legis- 
lation which,  a  quarter  of  a  century  ago, 
imder  the  conditions  then  existing,  might 
have  appeared  violative  of  the  14th 
Amendment,  does  not,  under  the  present 
conditions,  so  appear. 

German  Alliance  Ins.  Go.  v.  Lewis, 
supra;  Holden  v.  Hardy,  169  U.  S.  366, 
385,  42  L.  ed.  780,  788, 18  Sup.  Ct  Rep. 
383;  State  v.  Buchanan,  29  Wash.  603, 

59  L.R.A.  342,  92  Am.  St  Rep.  930,  70 
Pac.  52;  5  III  L.  Rev.  227. 

A  person  attacking  the  constitutional- 
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ity  of  an  act  haa  the  burden  of  proving 
his  contention. 

M'Culloeh  v.  Maryland,  4  Wheat  316, 
421,  4  L.  ed.  679,  605;  Erie  R.  Co.  v. 
WiUiama,  supra;  Prioe  v.  Iliinois,  238  U. 
S.  446,  451,  59  L.  ed.  1400,  1404,  35 
Sup.  Ct.  Bep.  892. 

Considerable  latitude  must  be  allowed 
the  legislature,  and  legislation  passed  by 
it  will  not  be  reviewed  by  the  courts  un- 
less purely  arbitrary  and  wholly  without 
reason. 

Rast  V.  Van  Deman  &  L.  Co.  240  U.  S. 
342,  60  L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370;  Chicago,  B.  A.  Q.  R. 
Co.  V.  McGuire,  219  U.  S.  549,  569,  55 
L.  ed.  328,  339,  31  Sup.  Ct.  Rep.  259; 
Schmidinger  v.  Chicago,  226  U.  S.  578, 
57  L.  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B,  284;  Price  v.  Illinois,  238  U. 
S.  446,  59  L.  ed.  1400,  35  Sup.  Ct.  Rep. 
892;  Holden  v.  Hardy,  169  U.  S.  366, 
395,  42  L.  ed.  780,  792,  18  Sup.  Ct.  Rep. 
383;  McLean  v.  Arkansas,  211  U.  S.  539, 
547,  53  L.  ed.  315,  319,  29  Sup.  Ct  Rep. 
206;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Powell  V.  Pennsylvania,  127  U.  S.  678, 
686,  32  L.  ed.  253,  257,  8  Sup.  Ct.  Rep. 
992, 1257;  Crowley  v.  Christensen,  137  U. 
S.  86,  91,  34  L.  ed.  620,  623,  11  Sup.  Ct. 
Rep.  13;  Capital  City  Dairy  Co.  v.  Ohio, 
183  U.  S.  238,  246,  46  L.  ed.  171,  176, 
22  Sup.  Ct.  Rep.  120;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11,  25,  49  L.  ed. 
643,  25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas. 
765;  New  York  ex  rel.  Silz  v.  Hester- 
berg,  211  U.  S.  31,  39,  53  L.  ed.  75,  79, 
29  Sup.  Ct  Rep.  10;  Purity  Extract  & 
Tonic  Co.  V.  Lyneh,  226  U.  S.  192,  57  L. 
ed.  184,  33  Sup.  Ct.  Rep.  44;  Hammond 
Packing  Co.  v.  Montana,  233  U.  S.  331, 
333,  58  L.  ed.  985,  987,  34  Sup.  Ct  Rep. 
596;  Missouri  P.  R.  Co.  v.  Omaha,  235 
U.  S.  121,  59  L.  ed.  157,  35  Sup.  Ct.  Rep. 
82;  Hadacheck  v.  Sebastian,  239  U.  S. 
394,  60  L.  ed.  348,  36  Sup.  Ct.  Rep.  143. 

The  decision  of  the  supreme  court  of 
the  state  of  Oregon  holding  the  act  in 
question  constitutional  is  entitled  to  the 
greatest  respect,  and  unless  the  decision 
is  plainly  and  palpably  wrong,  the  court 
will  not  interfere  with  it. 

Laurel  Hill  Cemetery  v.  San  Francisco, 
216  U.  S.  358,  54  L.  ed.  515,  30  Sup.  Ct. 
Rep.  301;  Welch  v.  Swasey,  214  U.  S. 
91,  53  L.  ed.  923,  29  Sup.  Ct.  Rep.  567. 

The  police  power  is  not  subject  to  any 
definite  limitation,  but  is  coextensive 
with  the  necessities  of  the  case  and  the 
safeguarding  of  the  public  interest. 

Tanner  v.  Little,  240  U.  S.  369,  60  L. 
ed.  691,  36  Sup.  Ct.  Rep.  379;  Hadacheck 
V.  Sebastian,  239  U.  S.  394,  60  L.  ed.  348, 
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36  Sup.  Ct.  Rep.  143;  Barbier  v.  Con- 
nolly, 113  U.  S.  31,  32,  28  L.  ed.  924,  925, 
5  Sup.  Ct  Rep.  357;  Noble  SUte  Bank  v. 
Haskell,  219  U.  S.  104,  55  L.  ed.  112,  32 
L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep.  186, 
Ann.  Cas.  1912A,  487;  People  v.  Klinck 
Packing  Co.  214  N.  Y.  121,  108  N.  E. 
278,  Ann.  Cas.  1916D,  1051;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct  Rep.  383;  State  v.  Bunting,  71 
Or.  259^  L.R.A.1917C,  1162, 139  Pac.  731, 
Ann.  Cas.  1916C,  1003. 

The  possession  and  enjoyment  of  all 
j  rights  are  subject  to  such  reasonable  con- 
ditions as  may  be  deemed  by  the  gov- 
erning authority  of  the  country  essential 
to  the  safety,  health,  business,  good  or- 
der, and  morals  of  the  community. 

Crowley  v.  Christensen,  137  U.  S.  89, 
34  L.  ed.  621,  11  Sup.  Ct  Rep.  13;  Mil- 
ler V.  Wilson,  236  U.  S.  373,  59  L.  ed. 
628,  L.R.A.1915F,  829,  35  Sup.  Ct.  Rep. 
342;  MuUer  v.  Oregon,  208  U.  S.  412,  52 
L.  ed.  551,  28  Sup.  Ct.  Rep.  324, 13  Ann. 
Cas.  957;  Holden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct  Rep.  383; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  173 
U.  S.  404,  43  L.  ed.  746, 19  Sup.  Ct  Rep. 
419;  Minnesota  Iron  Co.  v.  Kline,  199 
U.  S.  593,  50  L.  ed.  322,  26  Sup.  Ct.  Rep. 
159,  19  Am.  Neg.  Rep.  625. 

The  instant  case  should  be  affirmed  on 
the  authority  of  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383;  Limitation  of  Hours  of  Labor 
&  The  Federal  Supreme  Court,  17  Green 
Bag,  411,  413;  8  Mich.  L.  Rev.  18;  Haw- 
kins  V.  Bleakley,  220  Fed.  378;  State  v. 
J.  I.  Newman  Lumber  Co.  103  Miss.  263, 
45  L.R.A.(N.S.)  858,  60  So.  215,  s.  c.  102 
Miss.  802,  45  L.R.A.(N.S.)  851,  59  So. 
923;  Ex  parte  Re  Wong  Wing,  167  Cal. 
109,  51  L.R.A.(N.S.)  361,  138  Pac.  695; 
Rast  V.  Van  Deraan  &  L.  Co.  240  U.  S. 
342,  60  L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct  Rep.  370;  Erie  R.  Co.  v.  Wil- 
liams, 233  U.  S.  685,  58  L.  ed.  1155,  51 
L.R.A.(N.S.)  1097,  34  Sup.  Ct.  Rep.  761; 
Keokee  Consol.  Coke  Co.  v.  Taylor,  234 
U.  S.  224,  58  L.  ed.  1288,  34  Sup.  Ct. 
Rep.  856. 

Courts  take  judicial  notice  of  the  pre- 
vailinor  opinions  on  various  subjects. 

Purity  Extract  &  Tonic  Co.  v.  Lynch, 
226  U.  S.  192,  57  L.  ed.  184,  33  Sup.  Ct. 
Rep.  44;  Muller  v.  Oregon,  208  U.  S. 
412,  52  L.  ed.  551,  28  Sup.  Ct  Rep.  324, 
13  Ann.  Cas.  957;  People  v.  Charles 
Schweinler  Press,  214  N.  Y.  395,  L.R.A. 
— ,  --,  108  N.  E.  641,  Ann.  Cas.  1916D, 
1059;  Holden  v.  Hardy,  169  U.  S.  360, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
State  V.  Buchanan,  29  Wash.  602,  59 
63  8SS 
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L.B.A.  342.  92  Am.  St.  Rep.  930,  70  Pac.  \ 
62.  ' 

Mr.  Felix  Frankfurter  also '  argned 
the  cause  and  filed  a  brief  for  defendant 
in  error: 

The  field  within  which  the  police  power 
may  be  exercised  must  be  ascertained  by 
specific  cases,  and  not  bounded  by 
speculation. 

Rast  V.  Van  Deman  &  L.  Co.  240  U. 
S.  342,  60  L.  ed.  679,  L.R.A.1917A,  421, 
36  Sup.  Ct.  Rep.  370 ;  McLean  v.  Arkan- 
sas, 211  U.  S.  539,  63  L.  ed.  315,  29  Sup. 
Ct.  Rep.  206;  Tanner  v.  Little,  240  U. 
S.  369,  60  L.  ed.  691,  36  Sup.  Ct.  Rep. 
379. 

The  question  is  no  longer  can  the 
state  r^nt^ate  the  hours  of  labor  in 
modem  industry,  but  what  evils  are 
manifest,  what  tendencies  are  disclosed, 
that  present  a  reasonable  field  for  legis- 
lative repression;  what  remedies  are 
available  that  present  a  reasonable  field 
for  legislative  encouragement.  This  field 
of  reasonable  action  is  the  state's  police 
power;  to  this  sphere  of  statesmanship 
the  14th  Amendment  offers  no  barriers. 

Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780, 18  Sup.  Ct.  Rep.  383. 

''Common  understanding"  is  a  treach- 
erous criterion  both  as  to  the  assump- 
tions on  which  such  understanding  is 
based,  and  as  to  the  evil  consequences, 
if  they  are  allowed  to  govern. 

Pound's  Liberty  of  Contract,  18  Yale 
L.  J.  454,  480,  note  123;  2  Ely,  Prop- 
erty &  Contract  662,  674,  675. 

The  line  as  now  drawn — ten  hours  a 
day — is  not  an  unreasonable  line. 

Miller  v.  Wilson,  236  U.  S.  373,  382, 
59  L.  ed.  628,  631,  L.R.A.1915F,  829,  35 
Sup.  Ct.  Rep.  342;  People  v.  Klinck 
Packing  Co.  214  N.  Y.  128,  108  N.  E. 
278,  Ann.  Cas.  1916D,  1051;  State  v. 
Bunting,  71  Or.  273,  L.R.A.1917C,  1162, 
139  Pac.  731,  Ann.  Cas.  1916C,  1003. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Indictment  charging  a  violation  of  a 
statute  of  the  state  of  Oregon,  §  2  of 
which  provides  as  follows : 

**No  person  shall  be  employed  in  any 
mill,  factory  or  [434]  manufacturing 
establishment  in  this  state  more  than 
ten  hours  in  any  one  day,  except  watch- 
men and  employees  when  engaged  in 
making  necessary  repairs,  or  in  case  of 
emergency,  where  life  or  property  is  in 
imminent  danger;  provided,  however, 
employees  may  work  overtime  not  to 
exceed  three  hours  in  any  one  day,  con- 
ditioned that  payment  be  made  for  such 
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overtime  at  the  rate  of  time  and  one 
half  of  the  regular  wage.''  [Laws  1913, 
chap.  102,  p.  169.] 

A  violation  of  the  act  is  made  a  mis- 
demeanor, and  in  pursuance  of  this  pro- 
vision the  indictment  was  found.  It 
charges  a  violation  of  the  act  by  plain- 
tiff in  error.  Bunting,  by  employing  and 
causing  to  work  in  a  fiour  mill  belonging 
to  the  Lake  View  Flouring  Mills,  a  corpo- 
ration, one  Hammersly  for  thirteen  hours 
in  one  day,  Hammersly  not  being  with- 
in the  excepted  conditions,  and  not  being 
paid  the  rate  prescribed  for  overtime. 

A  demurrer  was  filed  to  the  indict- 
ment, alleging  against  its  sufficiency  that 
the  law  upon  which  it  was  based  is  in- 
valid because  it  violates  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States  and  the  Constitution  of  Oregon. 

The  demurrer  was  overruled;  and  the 
defendant,  after  arraignment,  plea  of 
not  guilty,  and  trial,  was  found  guilty. 
A  motion  in  arrest  of  judgment  was  de- 
nied and  he  was  fined  $50.  The  judgment 
was  affirmed  by  the  supreme  court  of  the 
state.  The  chief  justice  of  the  court  then 
allowed  this  writ  of  error. 

The  consonance  of  the  Oregon  law  with 
the  14th  Amendment  is  the  question  in 
the  ease,  and  this  depends  upon  whether 
it  is  a  proper  exercise  of  the  police  power 
of  the  state,  as  the  supreme  court  of  the 
state  decided  that  it  is. 

That  the  police  power  extends  to 
health  regulations  is  not  denied,  but  it 
is  denied  that  the  law  has  such  purpose 
or  justification.  It  is  contended  that  it 
is  a  wage  law,  not  a  health  regulation^ 
and  takes  the  property  of  plaintiff  in 
[435]  error  without  due  process.  The 
contention  presents  two  questions:  (1) 
Is  the  law  a  wage  law,  or  an  hours-of- 
service  lawf  And  (2)  if  the  latter,  has 
it  equality  of  operation? 

Section  1  of  the  law  expresses  the 
policy  that  impelled  its  enactment  to 
be  the  interest  of  the  state  in  the 
physical  well-being  of  its  citizens  and 
that  it  is  injurious  to  their  health  for 
them  to  work  "in  any  mill,  factory  or 
manufacturing  establishment''  more  than 
ten  hours  in  any  one  day;  and  §  2,  as 
we  have  seen,  forbids  their  employment 
in  those  places  for  a  longer  time.  If, 
therefore,  we  take  the  law  at  its  word, 
there  can  be  no  doubt  of  its  purpose,  and 
the  supreme  court  of  the  state  has  added 
the  confirmation  of  its  decision,  by  de- 
claring that  "the  aim  of  the  statute  is 
to  fix  the  maximum  hours  of  service  in 
certain  industries.  The  act  makes  no 
attempt  to  fix  the  standard  of  wages. 

No    maximum    or    minimum    wage    it 
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named.  That  is  left  wholly  to  the  con- 
tracting parties."  [71  Or.  275,  KKA. 
1917C,  1162,  139  Pac  731,  Ann.  Gas. 
1916C,  1003.] 

It  is,  however,  urged  that  we  are  not 
bonnd  by  the  declaration  of  the  law  or 
the  decision  of  the  court.  In  other 
words,  and  to  use  counsel's  language, 
''the  legislative  declaration  of  necessity, 
even  if  the  act  followed  such  declara- 
tion, is  not  binding  upon  this  court. 
Coppage  V.  Kansas,  236  U.  S.  1,  59  L.  ed. 
441,  L.R.A.1915C,  960,  35  Sup.  Ct.  Bep. 
240.''  Of  course,  mere  declaration  can- 
not give  character  to  a  law  nor  turn 
illegal  into  legal  operation,  and  when 
such  attempt  is  palpable,  this  court 
necessarily  has  the  power  of  review. 

But  does  either  the  declaration  or  the 
decision  reach  such  extreme  f  Plaintiff 
in  error,  in  contending  for  this  and  to 
establish  it,  makes  paramount  the  pro- 
vision for  overtime;  in  other  words, 
makes  a  limitation  of  the  act  the  extent 
of  the  act, — indeed,  asserts  that  it  gives, 
besides,  character  to  the  act, — illegal 
character. 

To  assent  to  this  is  to  ascribe  to  the 
legislation  such  improvidence  of  expres- 
sion as  to  intend  one  thing  and  effect 
another;  or  artfulness  of  expression  to 
disguise  illegal  purpose.  We  are  reluct- 
ant to  do  either,  and  we  think  all  [436] 
the  provisions  of  the  law  can  be  accom- 
modated without  doing  either. 

First,  as  to  plaintiff  in  error's  attack 
upon  the  law.  He  says :  '^The  law  is  not 
a  ten-hour  law;  it  is  a  tbirteen-hour  law 
designed  solely  for  the  purpose  of  com- 
pelling the  employer  of  labor  in  mills, 
factories,  and  manufacturing  establish- 
ments to  pay  more  for  labor  than  the 
actual  market  value  thereof."  And 
further:  "It  is  a  ten-hour  law  for  the 
purpose  of  taking  the  employer's  prop- 
erty from  him  and  giving  it  to  the  em- 
ployee; it  is  a  thirteen-hour  law  for  the 
purpose  of  protecting  the  health  of  the 
employee."  To  this  plaintiff  in  error 
adds  that  he  was  convicted,  not  for  work- 
ing an  employee  during  a  busy  season 
for  more  than  ten  hours,  but  for  not 
paying  him  more  than  the  market  value 
of  his  services. 

The  elements  in  this  contention  it  is 
difficult  to  resolve  or  estimate.  The 
charge  of  pretense  against  the  legisla- 
tion we,  as  we  have  already  said,  can- 
not assent  to.  The  assumption  that 
plaintiff  in  error  was  convicted  for  not 
paying  more  in  a  busy  season  than  the 
market  value  of  the  services  rendered 
him,  or  that,  under  the  law,  he  will  have 
to  do  so,  he  gives  us  no  evidence  to  sup- 
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I  port.  If  there  was  or  should  be  an  in- 
crease of  demand  for  his  products,  there 
might  have  been  or  may  be  an  increase 
of  profits.  However,  these  are  circum- 
stances that  cannot  be  measured,  and 
we  prefer  to  consider  with  more  exact- 
ness the  overtime  provision. 

There  is  a  certain  verbal  plausibility 
in  the  contention  that  it  was  intended  to 
permit  thirteen  hours'  work  if  there  be 
fifteen  and  one-half  hours'  pay,  but  the 
plausibility  disappears  upon  reflection. 
The  provision  for  overtime  is  permissive, 
in  the  same  sense  that  any  penalty  may 
be  said  to  be  permissive.  Its  purpose  is 
to  deter  by  its  burden,  and  its  adequacy 
for  this  was  a  matter  of  legislative  judg- 
ment under  the  particular  circumstances. 
It  may  not  achieve  its  end,  but  its  in- 
sufficiency cannot  change  its  character 
[437]  from  penalty  to  permission.  Be- 
sides, it  is  to  be  borne  in  mind  that  the 
legislature  was  dealing  with  a  matter  in 
which  many  elements  were  to  be  con- 
sidered. It  might  not  have  been  possi- 
ble, it  might  not  have  been  wise,  to  make 
a  rigid  prohibition.  We  can  easily  real- 
ize that  the  legislature  deemed  it  suffi- 
cient for  its  policy  to  give  to  the  law 
an  adaptation  to  occasions  different  from 
special  cases  of  emergency  for  which  it 
provided, — occasions  not  of  such  imper- 
ative necessity,  and  yet  which  should 
have  some  accommodation;  abuses  pre- 
vented by  the  requirement  of  higher 
wages.  Or  even  a  broader  contention 
might  be  made  that  the  legislature  con- 
sidered it  a  proper  policy  to  meet  the 
conditions  long  existent  by  a  tentative 
restraint  of  conduct  rather  than  by  an 
absolute  restraint,  and  achieve  its  pur- 
pose through  the  interest  of  those  af- 
fected rather  than  by  the  positive  fiat 
of  the  law. 

We  cannot  know  all  of  the  conditions 
that  impelled  the  law  or  its  particular 
form.  The  supreme  court,  nearer  to 
them,  describes  the  law  as  follows:  ^t 
is  clear  that  the  intent  of  the  law  is  to 
make  ten  hours  a  regiilar  day's  labor  in 
the  occupations  to  which  reference  is 
made.  Apparently  the  provisions  per- 
mitting labor  for  the  overtime  on  ex- 
press conditions  were  made  in  order  to 
facilitate  the  enforcement  of  the  law, 
and  in  the  nature  of  a  mild  penalty  for 
employing  one  not  more  than  three  hours 
overtime.  It  might  be  regarded  as  more 
difficult  to  detect  violations  of  the  law 
by  an  employment  for  a  shorter  time 
than  for  a  longer  time.  This  penalty 
also  g^es  to  the  employee  in  case  the 
employer  avails  himself  of  the  over- 
time clause." 
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But  we  need  not  cast  about  for  rea- 
sons for  the  legislative  judgment.  We 
are  not  required  to  be  sure  of  the  pre- 
cise reasons  for  its  exercise,  or  be  con- 
vinced of  the  wisdom  of  its  exercise. 
Rast  V.  Van  Deman  &  L.  Co.  240  U.  S. 
342,  365,  60  L.  ed.  679,  690,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370.  It  is  enough 
for  our  decision  if  the  legislation  under 
review  was  passed  in  the  exercise  of  an 
admitted  power  of  government ;  and  that 
it  is  not  as  complete  as  [488]  it  might 
be,  not  as  rigid  in  its  prohibitions  as 
it  might  be,  gives,  perhaps,  evasion  too 
much  play,  is  lighter  in  its  penalties 
than  it  might  be,  is  no  impeachment  of 
its  legality.  This  may  be  a  blemish, 
giving  opportunity  for  criticism  and  dif- 
ference in  characterization,  but  the  con- 
stitutional validity  of  legislation  cannot 
be  determined  by  the  degree  of  exact- 
ness of  its  provisions  or  remedies.  Kcw 
policies  are  usually  tentative  in  their 
beginnings,  advance  in  firmness  as  they 
advance  in  acceptance.  They  do  not  at 
a  particular  moment  of  time  spring  full- 
perfect  in  extent  or  means  from  the  leg- 
islative brain.  Time  may  be  necessary 
to  fashion  them  to  precedent  customs  and 
conditions,  and  as  they  justify  them- 
selves or  othei'wise  they  pass  from  mili- 
tancy to  triumph  or  from  question  to  re- 
peal. 

But  passing  general  considerations  and 
comin;>  back  to  our  immediate  concern, 
which  is  the  validity  of  the  particular 
exertion  of  power  in  the  Oregon  law,  our 
judgment  of  it  is  that  it  does  not  trans- 
cend constitutional  limits. 

This  case  is  submitted  by  plaintiff  in 
error  upon  the  contention  that  the  law 
is  a  wage  law,  not  an  hours-of-ser\  ice 
law,  and  he  rests  his  case  on  that  con- 
tention. To  that  contention  we  address 
our  decision  and  do  not  discuss  or  con- 
sider the  broader  contentions  of  counsel 
for  the  state  that  would  justify  the  law 
even  as  a  regulation  of  wages. 

There  is  a  contention  made  that  the 
law,  even  regarded  as  regulating  hours 
of  service,  is  not  either  necessary  or 
useful  "for  preservation  of  the  health  of 
employees  in  mills,  factories,  and  manu- 
facturing establishments."  The  record 
contains  no  facts  to  support  the  conten- 
tion, and  against  it  is  the  judgment  of 
the  legislature  and  the  supreme  court, 
which  said :  "In  view  of  the  well-known 
fact  that  the  custom  in  our  industries 
does  not  sanction  a  longer  service  than 
ten  hours  per  day,  it  cannot  be  held,  as 
a  matter  of  law,  that  the  legislative  re- 
quirement is  unreasonable  or  arbitrary 
as  to  hours  of  labor.  Statistics  [4S9J 
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show  that  the  average  daily  working 
time  among  workingmen  in  different 
countries  is,  in  Australia,  8  hours;  in 
Britain,  9;  in  the  United  States,  9};  in 
Denmark,  9};  in  Norway,  10;  Sweden, 
France,  and  Switzerland,  10^;  Germany, 
101;  Belgium,  Italy,  and  Austria,  11; 
and  in  Russia,  12  hours. 

The  next  contention  of  plaintiff  in 
error  is  that  the  law  discriminates 
against  mills,  factories,  and  manufactur- 
ing establishments  in  that  it  requires 
that  a  manufacturer,  without  reason 
other  than  the  fiat  of  the  l^islature, 
shall  pay  for  a  commodity,  meaning 
labor,  one  and  one-half  times  the  market 
value  thereof  while  other  people,  pur- 
chasing labor  in  like  manner  in  the  open 
market,  are  not  subjected  to  the  same 
burden.  But  the  basis  of  the  contention 
is  that  which  we  have  already  disposed 
of;  that  is,  that  the  law  regulates  wages, 
not  hours  of  service.  Regarding  it  as 
the  latter,  there  is  a  basis  for  the  classi- 
fication. 

Further  discussion  we  deem  unneces- 
sary. 

Judgment  affirmed. 

The  Chief  Justice,  Mr.  Justice  Van 
Decanter,  and  Mr.  Justice  McBeynolds, 

dissent. 

Mr.  Justice  Brandeis  took  no  part  in 
the  consideration  and  decision  of  the 
case. 


[4401  UNITED  STATES,  Plff.  in  Err., 

V. 

SOLOMON  KENOFSKEY. 

(See  S.  C.  Reporter's  ed.  440-443.) 

Postoflflce  —  offenses  —  use  of  malls  to 
dofruud. 

A  life  insurance  agont  who,  in  pur- 
suance of  a  scheme  to  defraud  the  insur- 
ance company,  delivered  to  his  superior  of- 
ficer a  fraudulent  death  claim,  supported 
by  false  proofs,  knowing  that  the  claim 
would  (as  in  fact  it  was)  be  mailed  by  the 
latter  in  the  usual  course  of  buBiness  to  the 
home  office  for  approval  before  payment, 
thereby  violated  the  provisions  of  the  Unit- 
ed States  Criminal  Code,  §  215,  for  the  pun- 
ishment of  anyone  who,  having  devised  any 
sclicme  or  artifice  to  defraud,  shall,  for  the 
purpose  of  executing  such  scheme,  "place 
or  cause  to  be  placed''  any  letter,  package, 
or  writing  in  any  postofiice,  to  be  sent  or 
delivered  by  the  postoffice  establishment. 
IFor  other  cjises.  see  Postoffice,  VI.,  In  Digest 
Sup.  Ct.   11»0S.) 
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Submitted  March  16,  1917.    Decided  April 

9,  1917. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment 
which  charged  a  scheme  to  defraud  by 
the  use  of  the  mails.  Reversed  and  re- 
manded for  further  proceedings. 
See  same  case  below,  235  Fed.  1019. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeneral  Warreoi 
submitted  the  cause  for  plaintiff  in  er- 
ror: 

It  is  immaterial  how  complex  the 
scheme  may  be  or  how  far  removed  the 
actual  mailing  from  the  causing,  if 
the  one  was  the  natural,  probable,  and 
intended  result  of  the  other. 

Allen  V.  United  States,  164  U.  S.  492, 
496,  41  L.  ed.  528,  529,  17  Sup.  Ct.  Rep. 
154;  Holmes,  Common  Law,  53;  Pollocks, 
Torts,  8th  ed.  p.  331;  Quinn  v.  Leathern 
[1901]  A.  C.  537, 1  B.  R.  C.  197,  70  L.  J. 
P.  C.  N.  S.  76,  65  J.  P.  708,  50  Week. 
Rep.  139,  85  L.  T.  N.  S.  289,  17  Times 
L.  R.  749 ;  Salmond,  Jur.  4th  ed.  p.  327 ; 
Rose  v.  United  States,  142  C.  C.  A.  53, 
227  Fed.  357;  Hume  v.  United  States, 
55  C.  C.  A.  407,  118  Fed.  689;  United 
States  V.  Flemming,  18  Fed.  907;  Bur- 
ton v.  United  States,  73  C.  C.  A.  243, 
142  Fed.  57;  Shepard  v.  United  States, 
87  C.  C.  A.  486,  160  Fed.  595;  Bates  v. 
United  States,  10  Fed.  92;  Reg.  v.  Mar- 
tin, L.  R.  8  Q.  B.  Div.  54;  Simpson  v. 
State,  59  Ala.  1,  31  Am.  Rep.  1;  State  v. 
Barr,  U  Wash.  481,  29  L.R.A.  154, 
48  Am.  St.  Rep.  890,  39  Pae.  1080; 
Com.  V.  Kennedy,  170  Mass.  18,  48  N.  E. 
770;  Rex  v.  Harley,  4  Car.  &  P.  369;  Reg. 
V.  Michael,  9  Car.  &  P.  356;  Reg.  v. 
Hughes,  7  Cox,  C.  C.  301;  9  Harvard  L. 
Rev.  82;  PalUs  v.  State,  123  Ala.  12,  82 
Am.  St.  Rep.  100,  26  So.  339;  Reg.  v. 
Martin  (1868)  11  Cox,  C.  C.  136;  1  Hale, 
P.  C.  431;  Reg.  v.  Instan  [1893]  1  Q.  B. 
450,  62  L.  J.  Mag.  Cas.  N.  S.  86,  5  Re- 
ports, 248,  68  L.  T.  N.  S.  420,  41  AVeek. 
Rep.  368, 17  Cox,  C.  C.  602,  57  J.  P.  282, 
9  Am.  Crim.  Rep.  416;  Re  Heigho,  18 
Idaho,  566,  32  L.R.A.(N.S.)  877,  110 
Pac.  1029,  Ann.  Cas.  1912A,  138;  Reg.  v. 
Greenwood,  7  Cox,  C.  C.  404;  1  Russell, 
Crimes,  7th  Eng.  ed.  679. 

K  part  of  the  defendant's  scheme  in- 
cluded a  mailing  of  a  letter,  it  is  imma- 
terial that  the  letter  was  to  be  mailed  by 
some  person  other  than  the  defendant  | 
himself. 

United  States  v.  Thayer,  209  U.  S.  39, 

52  L.  ed.  673,  28  Sup.  Ct.  Rep.  426. 

On  the  facts  alleged  in  the  present  in- 
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dictment,  the  defendant  would  have  been 
guilty  of  crime,  even  under  the  provi- 
sions of  U.  S.  Rev.  Stat.  §  5480,  Comp. 
Stat.  1916,  §  10,  385,  punishing  the  mere 
**plaeing"  in  the  mails. 

Hume  V.  United  States,  65  C.  C.  A.  407, 
118  Fed.  689;  Allen  v.  United  States,  164 
U.  S.  492,  496,  41  L.  ed.  528,  529, 17  Sup. 
Ct.  Rep.  154;  Shepard  v.  United  States, 
87  C.  C.  A.  486,  160  Fed.  584;  Rose  v. 
United  States,  142  C.  C.  A.  53,  227  Fed. 
357;  Demolli  v.  United  States,  6  L.R.A. 
(N.S.)  424,  75  C.  C.  A.  365, 144  Fed.  363, 
7  Ann.  Cas.  121;  Burton  v.  United  States, 
73  C.  C.  A.  243,  142  Fed.  57. 

The  offense  charged  in  the  indictment 
was  of  a  continuing  character,  and  was 
not  ended  when  Kenofskey  handed  the 
false  certificates  and  fraudulent  claim  to 
the  district  superintendent  at  New  Or- 
leans 

1  Whart.  Crim.  Law,  1912,  11th  ed. 
§  334,  pp.  404,  405;  Bridgeman  v.  United 
States,  72  C.  C.  A.  145,  140  Fed.  577;  Re 
Palliser,  136  U.  S.  257,  267,  34  L.  ed.  514, 
518,  10  Sup.  Ct.  Rep.  1034;  Putnam  v. 
United  States,  162  U.  S.  687,  40  L.  ed. 
1118,  16  Sup.  Ct.  Rep.  723;  Stillman  v. 
White  Rock  Mfg.  Co.  3  Woodb.  &  M. 
539,  Fed.  Cas.  No.  13,446;  Dealy  v. 
United  States,  152  U.  S.  539,  547,  38  L. 
ed.  545,  548,  14  Sup.  Ct.  Rep.  680,  9  Am. 
Crim.  Rep.  161;  Benson  v.  Henkel,  198 
U.  S.  1, 15,  49  L.  ed.  919,  924,  25  Sup.  Ct. 
Rep.  569;  Hyde  v.  Shine,  199  U.  S.  62, 
77,  50  L.  ed.  90,  94,  25  Sup.  Ct.  Rep.  760 ; 
Burton  v.  United  States,  202  U.  S.  344, 
387,  50  L.  ed.  1057, 1073,  26  Sup.  Ct.  Rep. 
688 ;  United  States  v.  Thayer,  209  U.  S. 
39,  44,  52  L.  ed.  673,  675,  28  Sup.  Ct. 
Rep.  426 ;  Haas  v.  Henkel,  216  U.  S.  462, 
475,  476,  54  L.  ed.  569,  576,  30  Sup.  Ct. 
Rep.  249;  United  States  v.  Murphy,  91 
Fed.  121;  Perara  v.  United  States,  136 
C.  C.  A.  623,  221  Fed.  213;  Simpson  v. 
State,  44  Am.  St.  Rep.  75,  and  note,  92 
Ga.  41,  22  L.R.A.  248, 17  S.  E.  984. 

No  brief  was  filed  for  defendant  in 
error. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Indictment  charging  a  scheme  to  de- 
fraud by  use  of  the  mails,  in  violation  of 
§  215  of  the  Criminal  Code.  [35  Stat,  at 
L.  1130,  chap.  321,  Comp.  Stat.  1913, 
§  10,385.] 

The  indictment  is  in  the  usual  volume 
of  such  instruments,  [441]  but  may  be 
sufficiently  summarized  as  presenting  the 
following  facts: 

Kenofskey  was  the  agent  and  assist- 
ant   superintendent    at    New    Orleans, 

Louisiana,  of  the  Life  Lisurance  Com- 
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pany  of  Vii^^nia.  It  was  part  of  his 
duty  to  obtain  certificates  and  proofs  of 
death  of  persons  insured  in  the  company 
and  also  to  view  the  remains  of  deceased 
policy  holders,  have  them  identified,  and 
deliver  the  certificates  and  proofs  of 
death  to  the  superintendent  of  the  local 
office  at  New  Orleans,  to  be  forwarded  in 
of  usual  course  of  business  through  the 
United  States  mails  to  the  home  office  of 
the  company  at  Richmond,  Virginia.  In 
pursuance  of  a  fraudulent  scheme  Ken- 
ofskey  falsely  represented  to  the  insur- 
ance company  that  he  had  received  and 
obtained  a  valid  and  genuine  claim,  proof 
of  death  and  certificates  executed, 
signed,  and  presented  by  Sarah  Thomp- 
son, the  beneficiary  in  a  policy  which 
had  been  issued  upon  the  life  of  one 
Frederick  Wicker.  Kenofskey  signed 
the  certificates  as  assistant  superinten- 
dent. Frederick  Wicker  is  still  living, 
and  Kenofskey  knew  that  all  claims  re- 
quired the  approval  of  the  main  office 
and  were  to  be  transmitted  from  the 
local  office  through  the  United  States 
mails,  and,  if  handed  by  him  to  the  su- 
perintendent, would  be  so  transmitted, 
and,  for  that  purpose,  he  delivered  the 
proofs  to  the  superintendent.  The  su- 
perintendent examined  them,  and,  with- 
out knowledge  of  their  fraudulent 
character,  affixed  his  signature  thereto, 
inclosed  them  in  an  envelop,  and  de- 
posited them,  postage  paid,  in  the  United 
States  mails. 

A  demurrer  was  filed  to  the  indict- 
ment, statins:  as  grounds  thereof  that  it 
was  not  sulBcient  to  constitute  a  viola- 
tion of  §  215  of  the  Criminal  Code  of 
the  United  States,  properly  construed 
and  understood,  or  of  any  other  law  of 
the  United  States. 

The  demurrer  was  sustained,  the  court 
giving  as  its  reasons  therefor  the  follow- 
ing: 

[442]  ''The  depositing  of  the  letter 
in  the  mail  for  the  purpose  of  executing 
the  scheme  is  the  crime.  The  defendant 
did  not  mail  the  letter,  and  the  local 
superintendent  of  the  insurance  company 
was  not  his  agent.  It  is  charged  it  was 
the  duty  of  the  defendant  either  to  pre- 
pare for  mailing  or  to  actually  mail  the 
papers.  He  is  sought  to  be  held  on  the 
theory  that,  as  he  knew  the  claim  would 
be  mailed  to  the  home  office,  in  the  usual 
course  of  the  business,  for  approval  be- 
fore payment,  he  knowingly  caused  it  to 
be  deposited.  This  theory  is  too  far- 
fetched to  be  tenable.  Furthermore,  in 
order  to  constitute  a  crime  the  mailino^  of 
the  letter  must  have  been  a  step  in  the 
execution  of  the  fraudulent  scheme.  The 
scheme  devised  by  defendant  was  com- 
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pletely  executed  when  he  handed  the 
false  claim  to  the  local  agent  at  New  Or- 
leans. 

''However  desirable  it  may  be  from  the 
viewpoint  of  the  victim  to  try  all  perpe- 
trators of  fraudulent  schemes  in  the  Fed- 
eral courts,  this  court  cannot  assume  jur- 
isdiction except  in  clear  cases. 

"The  demurrer  will  be  sustained.'' 

This  appeal  was  then  prosecuted  under 
the  Criminal  Appeals  Act  of  March  2, 
1907  (34  Stat,  at  L.  1246,  chap.  2564, 
Comp.  Stat.  1913,  §  1704). 

Section  215  of  the  Criminal  Code  is  as 
follows : 

"Whoever,  having  devised  .  .  .  any 
scheme  or  artifice  to  defraud  .  .  . 
shall,  for  the  purpose  of  executing  such 
scheme  or  artifice  or  attempting  so  to  do, 
place,  or  cause  to  be  placed,  any  letter, 
.  .  .  .  package,  writing,  ...  in  any 
pK>stoffice,  ...  to  be  sent  or  de- 
livered by  the  postoffice  establishment  of 
the  United  States,  ..."  shall  be  pun- 
ished, etc. 

The  short  point  in  the  ease  is  whether 
the  facts  charged  show  that  Kenofskey 
offended  against  the  statute.  The  dis- 
trict court  was  of  opinion  that  they  did 
not,  for  two  reasons:  (1)  The  superin- 
tendent at  New  Orleans  was  not  the 
agent  of  Kenofskey.  (2)  §  215  is  di- 
rected at  steps  in  the  execution  of  fraud- 
ulent schemes,  and  the  [443]  scheme 
devised  by  Kenofskey  was  completely  ex- 
ecuted when  he  delivered  the  false  claim 
to  the  local  agent  at  New  Orleans. 

We  are  unable  to  concur.  The  words 
of  §  215  are  ''place,  or  cause  to  he  placed, 
[italics  ours]  any  letter,  .  .  .  pack- 
age, writing,  ...  in  any  postoffice, 
.    .    .    to  be  sent  or  delivered.    .    .    .    '^ 

"Cause"  is  a  word  of  very  broad  im- 
port and  its  meaning  is  generally  known. 
It  is  used  in  the  section  in  its  well-known 
sense  of  bringing  about,  and  in  such 
sense  it  is  applicable  to  the  conduct  of 
Kenofskey.  He  deliberately  calculated 
the  effect  of  giving  the  false  proofs  to 
his  superior  officer;  and  the  effect  fol- 
lowed, demonstrating  the  efficacy  of  his 
selection  of  means.  It  certainly  cannot 
be  said  that  the  superintendent  received 
authority  from  the  insurance  company  to 
transmit  to  it  false  proofs.  He  became 
Kenofskey's  agent  for  that  purpose  and 
the  means  by  which  he  offended  against 
the  provisions  of  the  statute.  Demolli  v. 
United  States  (C.  C.  A.  8th  C.)  6  L.R.A. 
(N.S.)  424,  75  C.  C.  A.  365, 144  Fed.  363, 
7  Ann.  Cas.  121. 

We  do   not  think  the  scheme  ended 

when  Kenofskey  hnnded  the  false  proofs 

to  his  superior  officer.     As  said  by  the 

Assistant  Attorney  Oeneral :    "The  most 
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vital  element  in  the  transaction  both  to 
the  insurance  company  and  to  Kenofskey 
remained  yet  to  become  an  actualityi  L  e., 
the  payment  and  receipt  of  the  money; 
.  .  ,  "  Such  payment  and  receipt 
would  indeed  have  executed  the  scheme, 
but  they  would  not  have  served  to  ''tram- 
mel up  the  consequence"  of  the  fraudu- 
lent use  of  the  mails. 

Judgment  reversed  and  cause  re- 
manded for  further  proceedings  in  con- 
formity with  this  opinion. 


[444] 


LEHIGH    VALLEY    RAILKOAD 
COMPANY,  Appt., 

V. 
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(See  S.  C.  Reporter's  ed.  444-447.) 

Carriers  —  discrimination  —  charging 
less  than  published  rates  —  allow- 
ance to  shipper  for  transportation 
service. 

A  corporation  enfi^ged  in  forwarding 
or  brinffing  soods  for  Importers  from  the 
place  of  purcnase  in  Europe  to  their  desti- 
nation in  the  United  States,  charging  the 
importers  for  the  transportation  and  such 
otlier  services  as  it  may  perform,  may  not 
be  allowed  by  a  railway  company  a  per* 
cent  age  upon  the  latter  s  published  rates, 
and  a  salary  as  an  inducement  to  sbip  by 
its  line,  without  violating  the  prohibition 
of  the  Act  of  February  4,  1887  (24  Stat. 
at  L.  379,  chnp.  104,  Comp.  Stat.  1013, 
§  8564),  §  6,  as  amended  by  the  Act  of  June 
29,  1000  (34  Stat,  at  L.  587,  chap.  3501, 
Comp.  Stat  1913,  §  8560),  §  2;  and  such 
allowance  cannot  be  justified  under  §  15 
of  the  earlier  act  as  amended  by  §  4  of 
the  later  act,  as  being  an  allowance  for  a 
transportation  service  furnished  by  a  ship- 
per. 

tFor  otber  cases,  see  Carriers,  111.  e,  in  Di- 
gest Sup.  Ct.  IOCS.] 

[No.  124.] 
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APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 

District  of  New  York  to  review  a  decree 

■ 

Note. — On  effect  of  statutory  provi- 
sions against  rebates  upon  contracts  for 
trausfK>rtation  at  less  than  the  ri^gular 
rate — see  note  to  Armour  Packing  Co.  v. 
United  States,  52  L.  ed.  U.  S.  681. 

As  to  the  right  of  a  carrier  to  discrim- 
inate with  respect  to  special  or  unusual 
service — see  notes  to  State  ex  rel.  Ellis 
y.  Atlantic  Coast  Line  R.  Co.  12  L.R.A. 
(N.S.)  506,  and  Chicago  &  A.  R.  Co.  v. 

Tnited  States,  26  L.R.A.(N.S.)  55L 
01  L.  ed. 


enjoining  a  railway  company  from  mak- 
ing an  allowance  to  a  forwarding  com- 
pany as  an  inducement  to  ship  by  the 
former's  line.    Affirmed. 

See  same  case  below,  222  Fed.  685. 

The  facts  are  stated  in  the  opinion. 

Mr.  Gtoorge  T.  Backingham  argued  the 
cause,  and,  with  Messrs.  Allan  McCul- 
loh,  Edgar  H.  Boles,  and  Stewart  C. 
Pratt,  filed  a  brief  for  appellant : 

Even  if  Sheldon  &  Company  is  to  be 
treated  for  all  purposes  as  ''shipper"  of 
the  traffic  which  is  used  as  a  measure  for 
computing  compensation,  this  does  not 
disqualify  it  to  solicit  freight  for  appel- 
lant, nor  to  be  compensated  therefor. 

Literstate  Commerce  Commission  v« 
Diffenbaugh,  222  U.  S.  42,  56  L.  ed.  83, 
32  Sup.  Ct.  Rep.  22;  United  States  v. 
Baltimore  A  O.  R.  Co.  231  U.  S.  274,  58 
L.  ed.  218,  34  Snp.  Ct.  Rep.  75 ;  Delaware, 
L.  &  W.  R.  Co.  v.  Kutter,  77  C.  C.  A. 
315, 147  Fed.  51,  203  U.  S.  588,  51  L.  ed. 
330,  27  Sup.  Ct.  Rep.  776;  Mitchell  Coal 
&  Coke  Co.  v.  Pennsylvania  R.  Co.  230 
U.  S.  247,  57  L.  ed.  1472,  33  Sup.  Ct.  Rep. 
916;  Beale  &  W.  Carr.  2d  ed.  §  745. 

It  is  proper  for  a  shipper  to  perform 
services  for  a  carrier  and  receive  as  com- 
pensation a  sum  computed  upon  the 
basis  of  the  freight  rates  paid  by  him  to 
the  carrier. 

Mitchell  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  247,  57  L.  ed. 
1472,  33  Sup.  Ct.  Rep.  916;  Root  v.  Long 
Island  R.  Co.  114  N.  Y.  300,  4  L.R.A.  331, 
2  Inters.  Com.  Rep.  576, 11  Am.  St.  Rep. 
643,  21  N.  E.  403 ;  Rothschild  v.  Wabash, 
St.  L.  &  P.  R.  Co.  92  Mo.  91,  4  S.  W. 
418;  Delaware,  L.  &  W.  R.  Co.  v.  Kut- 
ter, 77  C.  C.  A.  315, 147  Fed.  51. 

It  is  a  prime  requisite  of  an  injunc- 
tion order  that  it  must  in  itself  contain 
sufficient  statements  definitely  to  ap- 
praise the  defendant  of  what  he  is  pro- 
hibited from  doing,  and  not  leave  this 
question  to  be  determined  by  the  un- 
satisfactory means  of  contempt  proceed- 
ings, in  which  the  evidence  is  often 
presented  by  affidavit. 

Collins  V.  Wayne  Iron  Works,  227  Pa. 
326,  76  Atl.  24,  19  Ann.  Cas.  991;  Sul- 
livan V.  Judah,  4  Paige,  444;  Ballentine 
V.  Webb,  84  Mich.  38,  13  L.R.A.  321,  47 
N.  AV.  485 ;  Regan  v.  Sorenson,  13  N.  D. 
357,  100  N.  W.  1095. 

Nor  is  the  decree  cured  by  the  opinion, 
particularly  in  a  case  such  as  this,  in 
which  it  is  difficult  to  determine  from 
the  opinion  itself  to  what  state  of  facts 
the  court  has  reference. 

Regan  v.  Sorenson,  supra. 

An  injunction  which  merely  commands 
the  defendant  in  general  terms  to  obev 
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the  law  has  failed  utterly  of  the  pur- 
poses for  which  injunctions  are  intended. 
Swift  &  Co.  V.  United  States,  196  U.  S. 
375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276; 
Lone  Star  Salt  Co.  v.  Blount,  49  Tex. 
Civ.  App.  138,  107  S.  W.  1163;  Hearst  v. 
New  York  C.  &  H.  R.  R.  Co.  163  App. 
Div.  475,  148  N.  Y.  Supp.  690. 

Assistant  to  the  Attorney  General 
Todd  argued  the  cause  and  filed  a  brief 
for  appellee: 

Payments  by  a  carrier  to  a  shipper  in 
consideration  for  traffic  are  prohibited 
by  the  Acts  to  Regulate  Commerce. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S. 
361,  391,  60  L.  ed.  616,  621,  26  Sup.  Ct. 
Rep.  272. 

Forwarders,  such  as  Sheldon  &  Com- 
pany, are  shippers  within  the  settled 
meaning  of  the  prohibition. 

Great  Northern  R.  Co.  v.  O'Connor,  232 
U.  S.  508,  68  L.  ed.  703,  34  Sup.  Ct.  Rep. 
380,  8  N.  C.  C.  A.  63;  Interstate  Com- 
merce Commission  v.  Delaware,  L.  &  \V. 
R.  Co.  220  U.  S.  235,  243,  244.  245,  55 
L.  ed.  448,  453,  31  Sup.  Ct.  Rep.  392; 
United  States  v.  Milwaukee  Refrigerator 
Transit  Co.  145  Fed.  1007;  Louisville  & 
N.  R.  Co.  V.  Mottley,  219  U.  S.  467,  478, 
55  L.  ed.  297,  301,  34  L.R.A.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265. 

Messrs.  Charles  AV.  Needham  and 
Joseph  AV.  Folk  filed  a  brief  in  behalf  of 
the  Interstate  Commerce  Commission: 

Sheldon  &  Company,  are  the  shippers 
of  the  traffic  here  under  consideration, 
and  no  other  persons  are  known  to  the 
carriers  in  such  transactions. 

Interstate  Commerce  Commission  v. 
Delaware,  L.  &  W.  R.  Co.  220  U.  S.  235, 
55  L.  ed.  448,  31  Sup.  Ct.  Rep.  392 ;  Great 
Northern  R.  Co.  v.  O'Connor,  232  U.  S. 
508,  514,  68  L.  ed.  703,  705,  34  Sup.  Ct. 
Rep.  380,  8  N.  C.  C.  A.  53;  United  States 
v.  Milwaukee  Refrigerator  Transit  Co. 
145  Fed.  1007;  United  States  v.  Dela- 
ware, L.  &  \V.  R.  Co.  152  Fed.  273. 

Sheldon  &  Company,  being  the  ship- 
pers, the  payments  in  question  are  with- 
in the  inhibitions  of  the  Act  to  Regulate 
Commerce  and  of  the  Elkins  Act. 

Armour  Packing  Co.  v.  United  States, 
209  U.  S.  66,  73,  75,  52  L.  ed.  681,  691, 
692,  28  Sup.  Ct.  Rep.  428. 

By  the  device  of  an  agency,  or  the 
payment  of  commissions  and  salary,  the 
appellant  may  not  refund  or  remit  in  any 
manner  or  by  any  device  any  portion  of 
the  rates  charged  to  these  shippers. 

United  States  v.  Delaware,  L.  &  W. 
R.  Co.  238  U.  S.  516,  635,  536,  59  L.  ed. 
1438,  1445,  1446,  35  Sup.  Ct.  Rep.  873; 
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.  Armoolr  Packing  Co.  v.  United  States, 
209  U.  S.  56,  72,  52  L.  ed.  681,  691,  28 
Sup.  Ct.  Rep.  428;  Louisville  &  N.  B.  Co. 
V.  Mottley,  219  U.  S.  467,  483,  55  L.  ed. 
297,  303,  34  LJt.A.(N.S.)  671,  31  Sup. 
Ct.  Rep.  265. 

Mr.  Justice  Holmes  delivered  the  opin* 
ion  of  the  court: 

This  is  a  proceeding  instituted  by  di- 
rection of  the  Attorney  General  at  the 
request  of  the  Interstate  Commerce  Com- 
mission to  prevent  the  appellant  railroad 
from  carrying  freight  at  less  than  its 
published  rates  on  file.  The  case  was 
heard  upon  bill  and  answer  and  a  stipu- 
lation, and  the  question  is  whether  the 
facts  warrant  an  injunction,  as  matter  of 
law. 

George  W.  Sheldon  &  Company  is  an 
Illinois  corporation  engaged  in  forward- 
ing, or  bringing  goods  for  importers  from 
the  place  of  purchase  in  Europe  to  their 
destination  in  the  United  States,  and 
charging  the  importers  for  the  transpor- 
tation and  such  other  services  as  it  may 
perform.  Of  course  the  expectation  is 
that  it  will  make  a  profit  from  the  trans- 
action, although  from  the  uncertainty  of 
ocean  freight  charges  it  may  lose,  as  the 
contract  is  made  in  advance.  By  ar- 
rangement with  the  appellant,  so  far  as 
it  is  able  it  sends  the  goods  over  the  ap- 
pellant's line,  and  for  doing  so  receives 
from  it  a  varjdng  percentage  upon  the 
published  rates  and  also  a  salary  of 
$5,000  a  year.  These  payments  by  the 
appellant  are  the  ground  of  the  bill.  The 
district  court  issued  an  injunction  as 
prayed.    222  Fed.  685. 

As  toward  the  railroad,  George  W. 
Sheldon  &  Company  is  consignor  and 
consignee;  and  although  it  may  be  in  no 
case  the  owner,  that  does  not  concern  the 
appellant.  Upon  the  admitted  facts 
there  can  be  no  doubt,  and  it  is  not  de- 
nied that  it  is  to  all  legal  intents  the 
shipper  of  the  goods.  Interstate  Com- 
merce Commission  v.  Delaware,  L.  ft  W. 
R.  Co.  220  U.  S.  235,  55  L.  ed.  448,  31 
Sup.  Ct.  Rep.  392;  Great  Northern  R. 
Co.  V.  O'Connor,  232  U.  S.  509,  68  L.  ed. 
704,  34  Sup.  Ct.  Rep.  380,  8  N.  C.  C.  A. 
53.  If  the  shipper  [446]  were  the  own- 
er, an  allowance  to  him  of  a  percentage 
upon  the  freight  as  an  inducement  to 
ship  by  that  line,  however  honest  and 
however  justifiable  on  commercial  prin- 
ciples, would  be  contrary  to  the  Act  to 
Regulate  Commerce  as  it  now  stands. 
Act  of  June  29,  1906,  chap.  3591,  §  2, 
34  Stat,  at  L.  586,  587,  Comp.  SUt. 
1913,  §  8569,  amending  §  6  of  the  origi- 
nal act,  etc.    See  also  the  original  Aet 
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of  February  4,  1887,  chap.  104,  §  2,  24 
Stat,  at  L.  379,  Comp.  Stat.  1913,  § 
8564;  Wight  v.  United  States,  167  U.  S. 
512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep.  822. 
But  the  above  cases  show  that  the  car- 
rier cannot  inquire  whether  the  shipper 
is  the  owner,  and  therefore  the  statute 
expresses  a  necessary  policy  when  it 
forbids  in  universal  terms  refunding  in 
any  manner  any  portion  of  the  rates 
specified  in  the  published  tariffs,  or  ex- 
tending to  ''any  shipper"  any  privilege 
not  so  specified.  Of  course  it  does  not 
matter  whether  the  allowance  takes  the 
form  of  a  deduction  or  a  cross  payment. 
Any  payment  made  by  a  carrier  to  a 
shipper  in  consideration  of  his  shipping 
proods  over  the  carrier's  line  comes  with- 
in the  prohibiting  words. 

It  is  true,  no  doubt,  that  GFeorge  W. 
Sheldon  &  Company  in  the  performance 
of  the  services  for  which  it  is  paid, 
maintains  offices  here  and  abroad,  ad- 
vertises the  railroad,  solicits  traffic  for 
it,  does  various  other  useful  things,  and, 
in  short,  we  assume,  benefits  the  road 
and  earns  its  money,  if  it  were  allow- 
able to  earn  money  in  that  way.  It  is 
true  also  that  in  Interstate  Cbmmerce 
Commission  v.  F.  H.  Peavey  &  Co.  222 
U.  S.  42,  56  L.  ed.  83,  32  Sup.  Ct.  Rep. 
22,  an  owner  of  property  transported 
was  held  entitled,  under  §  15  of  the  Act 
to  Regulate  Commerce,  to  an  allowance 
for  furnishing  a  part  of  the  transporta- 
tion that  the  carrier  was  bound  to  fur- 
nish. So  Union  P.  R.  Co.  v.  Updike 
Grain  Co.  222  U.  S.  215,  56  L.  ed.  171, 
32  Sup.  Ct.  Rep.  39,  and  United  States 
V.  Baltimore  &  0.  R.  Co.  231  U.  S.  274, 
58  L.  ed.  218,  34  Sup.  Ct.  Rep.  75.  But 
that  case  goes  to  the  verge  of  what  is 
permitted  bv  the  act.  The  services  ren- 
dered by  George  W.  Sheldon  &  Company, 
although  in  a  practical  sense  ''connected 
with  such  transportation,"  were  not  con- 
nected with  it  as  a  necessary  part  of  the 
carriage, — were  [447]  not  "transporta- 
tion service,"  in  the  language  of  Union 
P.  R.  Co.  V.  Updike  Grain  Co.  222  U.  S. 
216,  220,  56  L.  ed.  171,  173,  32  Sup.  Ct. 
Rep.  39, — and,  in  our  opinion,  were  not 
such  services  as  were  contemplated  in 
the  Act  of  June  29,  1906,  chap.  3591,  § 
4,  34  Stat,  at  L.  589,  Comp.  Stat.  1913, 
i  8583,  amending  §  15  of  the  original 
act.  On  the  other  hand,  the  allowance 
for  them  falls  within  the  plain  meaning 
of  §  2  of  the  Act  of  1906,  to  which  we 
referred  above. 

There  is  some  criticism  of  the  form 
of  the  decree,  but  it  prohibits  with  suf- 
ficient plainness  all  payments  to  George 

W.  Sheldon  &  Company,  whether  by  way 
•  1  li.  ed. 


of  salary,  commission,  or  otherwise,  in 
consideration  of  the  shipment  of  goods 
by  Qeorge  W.  Sheldon  A  Company  over 
the  appellant's  line. 
Decree  affirmed. 


PULLMAN  COMPANY,  Plff.  in  Err., 

V. 

W.  V.  KNOTT,  as  Comptroller  of  the  SUta 

of  Florida. 

(See  S.  C.  Reporter's  ed.  447-451.) 

Error  to  state  court  —  abatement  —  suit 
against  state  officer  —  expiration  of 
tenn  of  office. 

The  expiration  of  the  term  of  office 
of  the  state  comptroller,  and  the  succession 
of  another  person  to  that  office,  requires 
the  dismissal  for  want  of  a  proper  defendant 
to  stand  in  judgment  of  a  writ  of  error 
directed  to  the  highest  court  of  the  state 
to  review  a  decree  which  affirmed  a  decree 
below,  dismissing  the  bill  in  a  suit  to  en- 
join  such  official  and  his  successors  in  of- 
fice from  estimating,  levying,  and  assessing 
a  tax  on  the  gross  receipts  of  a  foreign  cor- 
poration, on  the  ground  that  the  state  law 
authorizing  the  tax  was  void  under  the 
Federal  Constitution,  there  bcinj^  no  statu- 
tory authority  for  bringing  in  his  successor 
in  office. 

[l<*or  other  cnses,  see  Appenl  and  Erl^r,  IV.  c; 
Abatement,  II.  d,  in  Digest  Sup.  Ct.  1008.] 

[No.  262.] 

Submitted  March  19,  1917.    Decided  April 

9,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit 
Court  of  Leon  County,  in  that  state,  dis- 
missing the  bill  in  a  suit  to  enjoin  the 
enforcement  of  a  tax  on  the  gross  re- 
ceipts of  a  foreign  corporation.  Dis- 
missed. 

See  same  case  beloW|  70  Fla.  9.  69  So. 
703. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  B.  Kellogg,  Oordenio  A. 
Severance,  Robert  E.  Olds,  GtiEtavns  8. 
Femald,  and  John  £.  Hartridge  sub- 
mitted the  cause  for  plaintiff  in  error. 

Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97:  Ham- 
blin  V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884; 
and  Kipley  v.  Illinois,  42  L.  ed.  U.  S. 
998. 

On  parties  in  error — see  note  to  Ow- 
ings  Y.  Kincannon,  8  L.  ed.  U.  S.  727. 
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Mr.  Thomas  F.  West,  Attorney  Gen- 
eral of  Florida,  submitted  the  cause  for 
defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

Suit  was  brought  in  the  circuit  court 
of  Leon  county,  Florida,  by  the  Pullman 
Ck>mpany  against  Knott,  comptroller  of 
the  state  of  Florida,  to  enjoin  him  and 
his  successors  in  office  from  estimating, 
levying,  and  assessing  a  tax  on  the  gross 
receipts  of  the  Pullman  Company,  on  the 
ground  that  the  state  law  authorizing 
the  tax  was  void  under  the  Constitu- 
tion of  the  United  States.  The  circuit 
court  held  that  the  law  was  constitution- 
al, and  dismissed  the  bill;  that  decree 
was  affirmed  by  the  supreme  court  of  the 
state.  (70  Fla.  9,  69  So.  703).  The  case 
was  then  brought  here  upon  writ  of 
error. 

It  is  now  before  us  upon  a  motion  of 
the  defendant  in  error,  by  the  attorney 
general  of  the  state,  to  dismiss  the  pro- 
ceeding in  this  court  upon  the  ground 
that  there  is  no  proper  person  defendant 
to  stand  in  judgment  in  the  action.  It 
is  averred,  and  is  not  disputed,  that 
Ejiott,  the  defendant  in  error,  is  no 
longer  «>mptroller  of  the  state  of  Flori- 
da, his  xerm  of  office  having  expired  on 
January  2,  1917,  and  that  thereupon  he 
retired  from  the  office  of  comptroller 
and  has  been  succeeded  by  another,  who 
is  the  duly  commissioned  and  acting 
comptroller  of  the  state. 

The  original  suit  was  against  Knott; 
the  bill  stated  that  he  was  the  duly 
elected,  qualified,  and  acting  comptroller 
of  the  state  of  Florida.  The  bill  sets 
forth  the  duties  required  of  him  in  that 
connection  in  levying  the  tax  against 
the  enforcement  of  which  the  injunction 
was  sought  by  the  Pullman  Company. 

While  it  is  true  that  the  duty  required 
concerns  the  state,  the  suit  is  against 
Knott  as  an  individual,  and  he  [449] 
alone  can  be  punished  for  the  failure  to 
obey  an  injunction,  should  one  issue,  as 
prayed  for  in  the  bill.  Whether  the 
court  below  was  right  in  refusing  the 
injunction  and  dismissing  the  bill  against 
Knott  is  the  question  presented.  In 
such  cases,  a  long  line  of  decisions  in 
this  court  has  settled  that  the  action 
abates  upon  the  expiration  of  the  de- 
fendant's term  of  office,  and  cannot  be 
revived  against  his  successor  in  office,  in 
the  absence  of  a  statute  so  providing. 

We  had  occasion  to  review  and  con- 
sider these  cases  in  the  case  of  Pullman 
Co.  V.  Croom,  231  U.  S.  671,  68  L.  ed. 
376,  34  Sup.  Ct.  Rep.  182,  in  which  this 
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court  held,  vacating  the  former  order  of 
substitution  granted  without  discussion, 
that  the  action  for  an  injunction  against 
the  enforcement  of  the  tax  abated  upon 
the  death  of  Croom,  comptroller,  and 
there  being  no  statute  covering  such 
cases,  no  order  of  substitution  could  be 
made,  and  thereupon  dismissed  the  ap- 
peal for  want  of  a  proper  party  to  stand 
in  judgment. 

The  case  upon  which  the  subsequent 
decisions  are  rested  is  United  States  v. 
Boutwell,  17  Wall.  604,  21  L.  ed.  721. 
In  that  case  the  rule  and  the  reasons  for 
it  were  stated  by  the  court.  That  was 
a  suit  for  mandamus  against  the  Secre- 
tary of  the  Treasury,  and  involved  the 
right  to  substitute  the  successor  of  the 
Secretary,  his  term  of  office  having  ex- 
pired since  the  suit  was  commenced.  The 
court  held  that  the  right  to  a  writ  of 
mandamus  ceased  to  exist  upon  the  de- 
fendant retiring  from  the  office  of  Secre- 
tary, and  that,  in  the  absence  of  a  stat- 
ute, the  writ  must  necessarily  abate.  The 
court  further  held  that  the  duty  sought 
to  be  enforced  was  a  personal  one,  and 
existed  only  so  long  as  the  office  was 
held ;  that  the  court  could  not  compel  the 
defendant  to  perform  such  duty  after 
his  power  so  to  do  had  ceased;  that  if 
the  successor  in  office  could  be  substi- 
tuted he  might  be  mulcted  in  costs  for 
the  fault  of  his  predecessor,  without  any 
delinquency  of  his  own ;  and  that  were  a 
demand  [450]  made  upon  him,  he 
might  discharge  the  duty,  rendering  the 
interposition  of  a  court  unnecessary; 
and,  in  any  event,  the  successor  was  not 
in  privity  with  his  predecessor,  nor  was 
he  his  personal  representative.  (17  Wall. 
604,  607,  608.) 

In  Warner  Valley  Stock  Co.  v.  Smith, 
166  U.  S.  28,  41  L.  ed.  621,  17  Sup.  Ct. 
Rep.  226,  the  previous  cases  were  re- 
viewed by  Mr.  Justice  Gray,  speaking 
for  the  court,  and  the  principle  was  ap- 
plied to  a  suit  for  an  injunction. 

In  United  States  ex  rel.  Bernardin  v. 

Butterworth,  169  U.  S.  600,  42  L.  ed.  873, 

18  Sup.  Ct.  Rep.  441,  it  was  held  that 

the  substitution  could  not  be  made,  even 

with   the   consent   of   the   successor   in 

office.    In  that  case  it  was  stated  that  it 

seemed  desirable  that  Congress  should 

provide  for  the  difficulty  by  enacting  a 

statute  that  would  permit  the  successors 

of  heads  of  departments  who  had  died 

or  resigned  to  be  brought  into  the  case 

by  a  proper  method.    Congress  thereupon 

passed  the  Act  of  February  8,  1899  (30 

Stat,  at  L.  822,  chap.  121,  Ck>mp.  Stat. 

1913,  §  1694),  under  the  terms  of  which 

successors  of  officers  of  the  United  States 
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may  be  substituted  in  suits  brought 
against  them  in  their  official  capacity. 
This  statute  has  no  application  to  other 
than  Federal  officers. 

In  Richardson  v.  McChesney,  218  TJ. 
8.  487,  54  L.  ed.  1121,  31  Sup.  Ct.  Rep. 
43,  an  action  was  brought  against  Mc- 
Chesney,  as  secretary  of  the  common- 
wealth of  Kentucky.  This  court  took 
judicial  notice  that  his  term  of  office  had 
expired  pending  the  suit,  and  that  a  suc- 
cessor had  been  inducted  into  office,  and 
held  that  the  former  rule  applied,  and 
that  the  only  exception  to  it  was  where 
the  application  sought  to  be  enforced 
devolved  upon  a  corporation  or  a  con- 
tinuing body.  Marshall  v.  Dye,  231  TJ.  S. 
250,  58  L.  ed.  206,  34  Sup.  Ct.  Rep.  92. 
This  seems  to  be  the  rule  in  the  Florida 
courts.  Columbia  County  v.  Bryson,  13 
Fla.  28L  In  the  McChesney  Case  this 
court  held  that  as  the  official  authority 
of  the  secretary  had  terminated,  the 
case,  so  far  as  it  sought  to  accomplish 
its  object,  was  at  an  end,  and  there  be- 
ing no  statute  providing  for  the  substi- 
tution of  the  successor,  the  writ  of  error 
was  dismissed;  [451]  citing  United 
States  Y.  Boutwell,  and  United  States 
ex  rel.  Bemardin  v.  Butterworth,  supra; 
Caledonian  Coal  Co.  v.  Baker,  196  U.  S. 
432,  441,  49  L.  ed«  540,  544,  25  Sup.  Ct 
Rep.  375. 

It  is  aigued  for  the  plaintiff  in  error 
that  this  court  has  held  that  former 
judgments  adjudicating  rights  against 
the  state  are  binding  in  subsequent  ac- 
tions; that  the  mere  fact  that  there  has 
been  a  change  of  person  holding  the 
office  does  not  destroy  the  effect  of  the 
thing  adjudged.  New  Orleans  v.  Citi- 
zens' Bank,  167  U.  S.  371,  388,  389,  42 
L.  ed.  202,  208,  209,  17  Sup.  Ct  Rep. 
905.  But  that  argument  does  not  touch 
the  question  here.  It  was  held  in  the 
Citizens  Bank  Case  that  a  holding  that 
a  contract  for  exemption  from  taxation 
existed  bound  subsequent  officers  of  the 
state.  The  difficulty  here  is  that  this 
proceeding  in  error,  since  the  expiration 
of  Ejiott's  term  of  office,  leaves  no  party 
defendant  in  error  to  stand  in  judgment 

It  is  said  that  this  ruling  involves 
great  hardship  and  that  official  terms 
will  expire  so  that  cases  of  this  sort  can- 
not be  reviewed  at  all  in  this  court.  In 
this  case  the  judgment  of  the  state  court 
was  rendered  on  June  26,  1915;  the 
order  allowing  the  writ  of  error  to  this 
eourt  was  filed  September  24,  1915;  and 
the  record  was  filed  in  this  court  on 
October  8,  1915.  It  does  not  appear 
that  any  attempt  was  made  to  advance 

the  case,  in  view  of  the  expiration  of 
«1  li.  ed. 


Knott's  terms  of  office  as  comptroller  in 
January,  1917.  As  the  law  now  stands, 
we  have  no  alternative  except  to  dismiss 
the  writ  of  error  for  want  of  a  proper 
defendant  to  stand  in  judgment 
And  it  is  so  ordered. 


[452]   UNITED  STATES 

V. 

LUCKY  S.  WALLER  and  Mamie  S.  WaUer. 

(See  S.  C.  Reporter's  ed.  462-464.) 

United  States  —  right  to  sue  —  avoiding 
conveyances  of  Indian  allotments. 

The  United  SUtes  was  without  ca- 
pacity to  bring  suit  on  behalf  of  Indian 
grantors  to  set  aside,  because  of  the  fraud 
of  the  grantees  and  the  incapaci^  of  such 
grantors,  certain  oonvevances  bv  adult 
mixed-blood  Chippewa  Indians  of  their  pat- 
ented allotments  in  the  White  Earth  In- 
dian Reservation,  where  such  conveyances 
were  made  after  the  adoption  of  the  Acts 
of  June  21,  1006  (34  SUt  at  L.  325,  chap. 
8604),  and  March  1,  1907  (34  Stat  at  L 
1016,  ehap.  2286),  which  removed  all  re- 
strictions as  to  sale  or  encumbrance  of  al- 
lotments within  such  reservation  thereto- 
fore or  thereafter  held  by  adult  mixed-blood 
Indians,  and  declared  that  the  trust  deeds 
therefor  should  pass  the  title  in  fee  simple, 
or  that  such  mixed-bloods,  upon  application, 
should  be  entitled  to  receive  a  patent  in  fee 
simple  for  such  allotments. 
(For  other  cases,  see  United  States,  187-147, 
in  Digest  Bnp.  Ct.  1008.) 

[No.  607.] 

Argued  March  14  and  15,  1917.     Decided 

April  9,  1917. 

ON  A  CERTIFICATE  from  the  Unit- 
ed States  Circuit  Court  of  Appeals 
for  the  Elighth  Circuit  presenting  the 
question  whether  the  United  States  could 
maintain,  on  behalf  of  certain  Indian 
grantors,  a  suit  to  set  aside  conveyances 
made  by  those  Indians  of  their  allot- 
ments. Answered  in  the  negative. 
The  facts  are  stated  in  the  opinion. 

Mr.  Franda  J.  Kearfnl  argued  the 
cause  and  filed  a  brief  for  the  United 
States : 

The  pre-existing  national  guardian- 
ship over  mixed-blood  Indians  of  the 
White  Earth  Reservation  was  not  termi* 
nated  by  the  Clapp  Amendment. 

Marchie  Tiger  v.  Western  Invest.  Co. 

221  U.  S.  286,  308,  55  L.  ed.  738,  746,  31 

Sup.  Ct.  Rep.  578;  Heckman  v.  United 

States,  224  U.  S.  413,  437,  56  L.  ed.  820, 

829,  32  Sup.  Ct.  Rep.  424;  United  States 

V.  Sandoval,  231  U.  S.  28,  39«  47,  58  L. 
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ed.  107,  111,  114,  34  Sup.  Ct.  Rep.  1; 
United  States  v.  Pelican,  232  U.  S.  442, 
450,  58  L.  ed.  676,  679,  34  Sup.  Ct.  Rep. 
396;  Perrin  v.  United  States,  232  U.  S. 
478,  481,  58  L.  ed.  691,  693,  34  Sup.  Ct. 
Rep.  387;  United  States  v.  Noble,  237 
U.  S.  74,  79,  59  L.  ed.  844,  847,  35  Sup. 
Ct.  Rep.  532;  United  States  v.  Nice,  241 
U.  S.  591,  598-601,  60  L.  ed.  1192,  1195, 
1196,  36  Sup.  Ct.  Rep.  696. 

The  capacity  of  the  United  States  to 
sue  for  the  protection  of  its  Indian 
wards  exists  in  every  justiciable  case 
of  wrong  suffered  by  them. 

United  States  v.  Kagama,  118  U.  S. 
375,  384,  30  L.  ed.  228,  230,  6  Sup.  Ct. 
Rep.  1109;  Heckman  v.  United  States, 
224  U.  S.  413,  437,  56  L.  ed.  820,  829,  32 
Sup.  Ct.  Rep.  424;  United  States  v. 
Noble,  237  U.  S.  74,  79,  59  L.  ed.  844, 
847,  35  Sup.  Ct.  Rep.  532 ;  United  States 
V.  Gray,  119  C.  C.  A.  529,  201  Fed.  293; 
United  States  v.  Fitzgerald,  119  C.  C.  A. 
533,  201  Fed.  296 ;  United  States  v.  Nice, 
241  U.  S.  591,  597,  60  L.  ed.  1192,  1194, 
36  Sup.  Ct.  Rep.  696;  United  States  v. 
Rickert,  188  U.  S.  432,  437,  47  L.  ed.  532, 
536,  23  Sup.  Ct.  Rep.  478. 

Legislation  affecting  the  Indians  is  to 
be  construed  in  their  interest,  and  a 
purpose  to  make  a  radical  departure  is 
not  lightly  to  be  inferred. 

United  States  v.  Nice,  241  U.  S.  591, 
599,  60  L.  ed.  1192,  1195,  36  Sup.  Ct. 
Rep.  696;  Choate  v.  Trapp,  224  U.  S. 
665,  675.  56  L.  ed.  941,  945,  32  Sup.  Ct. 
Rep.  565. 

Mr.  Marshall  A.  Spooner  argued  the 
cause  and  filed  a  brief  for  Lucky  S. 
Waller  et  al. : 

Is  not  the  question  as  to  who  may  sue 
to  set  aside  the  conveyances  involved  in 
this  suit  on  the  ground  that  their  execu- 
tion was  induced  by  fraud  a  question 
pertaining  to  the  disposal  of  the  land 
which  would  naturally  fall  within  the 
scope  and  operation  of  the  laws  of  the 
state,  within  the  reasoning  of  this  court 
in  Dickson  v.  Luck  Land  Co.  242  U.  S. 
371,  ante,  371,  37  Sup.  Ct.  Rep.  167, 169 1 

The  subjection  of  adult  mixed-blood 
Indians  of  the  class  involved  in  the  case 
at  bar  to  state  laws  affecting  their  prop- 
erty rights  became  complete  on  termi- 
nation of  the  governmental  trust. 

Johnson  v.  Gearlds,  234  U.  S.  422,  58 
L.  ed.  1383,  34  Sup.  Ct.  Rep.  794;  Re 
Heff,  197  U.  S.  488,  49  L.  ed.  848,  25 
Sup.  Ct.  Rep.  506;  United  States  v. 
Nice,  241  U.  S.  591,  60  L.  ed.  1192,  36 
Sup.  Ct.  Rep.  696;  United  States  v. 
Noble,  116  C.  C.  A.  654,  197  Fed.  292; 
United  States  v.  Wright,  116  C.  C,  A. 
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659,  197  Fed.  297;  United  States  v. 
Allen,  103  C.  C.  A.  1, 179  Fed.  13;  Heck- 
man V.  United  States,  224  U.  S.  413,  56 
L.  ed.  820,  32  Sup.  Ct.  Rep.  424. 

This  was  a  reservation  inhabited  by 
adult  mixed-blood  Indians,  many  pos- 
sessing sufficient  intelligence  to  manage 
their  own  affairs,  and  a  few  not.  If 
Congress,  having  competency  ^n  mind, 
and  that  alone,  had  intended  to  emanci- 
pate from  the  prevailing  restriction  on 
alienation  only  those  who  were  compe- 
tent to  handle  their  own  affairs, — the 
test  applied  to  full  bloods, — by  a  few 
simple  words  it  could  have  effected  that 
purpose. 

United  States  v.  First  Nat.  Bank,  234 
U.  S.  245,  58  L.  ed.  1298,  34  Sup.  Ct. 
Rep.  846. 

The  authorities  abundantly  establish 
the  jurisdiction  of  state  courts  in  actions 
of  this  general  character. 

United  States  v.  Joseph,  94  U.  S.  614, 
619,  24  L.  ed.  295,  298;  Bem-way-bin- 
ness  V.  Eshelby,  87  Minn.  108,  91  N.  W. 
291 ;  Stacy  v.  La  Belle,  99  Wis.  520,  41 
L.R.A.  419,  67  Am.  St.  Rep.  879,  75  N. 
W.  60;  Wright  v.  Marsh,  2  G.  Greene, 
94;  Telford  v.  Barney,  1  G.  Greene,  585; 
Bird  V.  Winyer,  24  Wash.  269,  64  Pac. 
178;  Brashear  v.  Williams,  10  Ala.  630; 
Stevenson  v.  Christie,  64  Ark.  72,  42 
S.  W.  418;  Terrance  v.  Gray,  165  App. 
Div.  636,  151  N.  Y.  Supp.  136;  Hicks  v. 
Ewhartonah,  21  Ark.  106;  De  Noya  v. 
Hill  Invest.  Co.  33  Okla.  663,  127  Pac 
444;  Bates  v.  Printup,  31  Misc.  17,  64 
N.  Y.  Supp.  561 ;  Peters  v.  Tallchief ,  121 
App.  Div.  309,  106  N.  Y.  Supp.  64;  Gar- 
rett V.  Walcott,  25  Okla.  574,  106  Pac. 
848;  Kohlmeyer  v.  Wolverine  Oil  Co. 
37  Okla.  477,  132  Pac.  497;  Swartzel  v. 
Rogers,  3  Kan.  374;  Whirlwind  v.  Von 
der  Ahe,  67  Mo.  App.  628;  George  v. 
Pierce,  85  Misc.  105,  148  N.  Y.  Supp. 
230. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  is  here  upon  a  certificate 
from  the  circuit  court  of  appeals  for 
the  eighth  circuit,  from  which  it  [456] 
appears  that  the  United  States  brought 
a  suit  in  the  district  court  of  the  United 
States  for  the  district  of  Minnesota  for 
the  purpose  of  canceling  and  annulling 
a  warranty  timber  deed  from  Ah-be- 
daun-ah-quod  and  Ah-sum,  Indian  al- 
lottees on  the  White  Earth  Reservation 
in  Minnesota,  to  Mamie  S.  Waller,  dated 
November  4,  1907,  and  a  certain  war- 
rantv  deed  from  the  same  Indians  to  L. 
S.  Waller,  dated  January  6,  1908.    The 

district  court  dismissed  the  bill  on  the 
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gronnd  that  the  plaintiff  had  no  capacity 
to  maintain  the  suit,  and  upon  a  further 
ground  that  the  court  had  no  jurisdic- 
tion to  hear  and  consider  the  same. 

The  court  of  appeals  certifies  the  bill 
upon  which  suit  was  brought  in  the  dis- 
trict court,  wherein  it  is  alleged  that 
the  United  States  brought  the  action 
upon  behalf  of  Ah-be-daun-ah-quod  and 
Ah-sum,  Indian  allottees  in  the  White 
Earth  Reservation  in  Minnesota.  The 
acts  of  Congress  under  which  the  allot- 
ments were  made  to  the  Indians  named 
are  set  forth^  and  it  is  averred  that  these 
acts  provided  that  the  lands  in  question 
should  be  held  in  trust  by  the  United 
States  for  a  period  of  twenty-five  years; 
that  the  Indians  for  whom  the  suit  was 
brought  were  Chippewa  Indians  of  the 
White  Earth  ReservatioUi  residing  on 
the  reservation,  and  were  husband  and 
wife  and  adult  mixed-blood  Indians. 

It  18  averred  that  since  the  establish- 
ment of  the  White  Earth  Reservation 
the  United  States,  in  pursuance  of  its 
treaties  and  agreements  with  the  tribes 
and  bands  of  Chippewa  Indians  in  the 
state  of  Minnesota,  and  in  pursuance  of 
its  laws,  has  had  and  exercised  through 
the  Department  of  the  Interior  and  the 
Office  of  Indian  Affairs  the  function  of 
p:uardian,  protecting  and  defending  said 
tribes  and  bands  and  the  individual 
members  thereof  in  the  enjoyment  and 
possession  of  their  property  rights.  That 
before  the  commission  of  the  acts  of  the 
defendants  complained  of  there  were 
duly  allotted  to  Ah-be-daun-ah-quod  and 
[457]  Ah-sum  certain  tracts  of  land  in 
the  White  Earth  Reservation,  which  are 
described. 

That  afterwards,  in  December,  1907, 
the  defendant  Lucky  S.  Waller,  negoti- 
ating with  these  two  Indians  for  the 
purchase  of  a  portion  of  the  timber  upon 
their  allotments,  paid  to  them  $50  as 
partial  pa3auent  for  such  timber,  and 
caused  them  to  sign  a  certain  paper, 
produced  by  him,  by  placing  their  thumb 
marks  thereon.  That  as  an  inducement 
to  procuring  the  execution  of  this  pa- 
per. Waller  falsely  and  fraudulently 
stated  that  it  was  merely  a  receipt  for 
the  pajonent.  That  neither  Indian  could 
read  or  write,  and  each  was  obliged  to 
rely  on  Waller  for  understanding  and 
knowledge  of  the  contents  of  the  instru- 
ment, and  that  so  relying  upon  him  and 
upon  his  false  statements,  they  believed 
the  instrument  to  be  but  a  receipt  for 
the  money  paid. 

That  in  January,  1908,  a  further  pay- 
ment of  $75  was  made  by  Waller  to  the 

two  Indians,  and  another  paper  executed 
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by  them  under  similar  circumstances  and 
representations.  That  in  June,  1910,  and 
December,  1911,  sums  of  $10  were  paid 
by  Waller  to  the  Indians;  that  such 
sums,  aggregating  $145,  were  all  paid 
with  the  understanding  and  belief  on  the 
part  of  the  Indians  that  they  were  part 
of  the  purchase  price  of  a  part  of  the 
timber  upon  the  lands;  and  that  no  other 
or  further  moneys  have  been  paid  by 
^Valler  to  the  Indians. 

That  in  December,  1911,  the  Indians 
for  the  first  time  learned,  and  plaintiff 
was  thereafter  advised,  that  the  land 
records  in  the  offices  of  the  registers  of 
deeds  of  Mahnomen  and  Clearwater 
counties,  Minnesota,  showed  that  there 
had  been  filed  for  record  in  said  offices, 
respectively,  two  instruments  in  writing: 
one,  an  instrument  purporting  to  be  a 
warranty  timber  deed  from  Ah-be-daun- 
ah-quod  and  Ah-sum  to  Mamie  S.  Wal- 
ler, dated  November  4, 1907,  reciting  the 
consideration  for  the  property  therein 
conveyed  to  be  $500,  and  purporting  to 
convey  the  timber  [458]  upon  the  lands 
patented  to  the  Indians  with  the  excep- 
tion of  one  parcel,  and  the  other  an  in- 
strument purporting  to  be  a  warranty 
deed  from  Ah-be-daun-ah-quod  and  Ah- 
sum  to  L.  S.  Waller,  dated  January  6, 
1908,  reciting  the  consideration  paid  to 
be  $200,  and  purporting  to  convey  all  of 
the  lands  patented. 

That  the  instruments  so  recorded  were 
the  instruments  executed  by  the  Indians, 
by  their  thumb  marks  in  the  custom  of 
Indians  unable  to  read  or  write,  and 
that  the  instruments  which  the  Indians 
executed  in  December,  1907,  and  Jan- 
uary, 1908,  were  not  in  truth  and  in  fact 
the  receipts  which  the  defendant  Waller 
falsely  and  fraudulently  represented 
them  to  be,  but  were  the  instruments  so 
recorded,  which  the  Indians  signed  in 
ignorance  of  their  contents,  nature,  and 
effect,  and  in  reliance  upon  the  false  and 
fraudulent  representations  in  regard 
thereto  made  by  the  defendant  Waller, 
all  of  which  was  well  known  to  the 
defendant. 

That  Mamie  S.  Waller  is  the  wife  of 
defendant  Lucky  S.  Waller,  and  the  per- 
son mentioned  as  the  grantee  in  the  tim- 
ber deed ;  that  she  gave  no  consideration 
for  the  timber  deed  or  the  property  pur- 
porting to  be  conveyed  thereby;  that  the 
deed  was  caused  to  be  taken  in  her  name 
as  grantee  for  the  mutual  benefit  of  the 
defendants;  that  she  pretends  to  have 
and  claims  the  title  to  the  property 
therein  described  by  virtue  of  said  tim- 
ber deed,  and  thereby  seeks  to  avail 
herself  of  the  benefit  of  the  fraud  per- 
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petrated  in  seouring  the  timber  deed 
from  the  two  Indians. 

That  the  Indians  never  had  any  ne- 
gotiations with  either  of  the  defendants, 
directly  or  indirectly,  as  to  the  sale  of 
the  lands  or  of  any  timber  thereon,  or 
in  any  respect  other  than  as  set  forth 
in  the  bill;  that  they  never  intended  to 
sell  the  lands  and  never  did  sell  them  or 
any  part  thereof;  and  that  they  never 
knowingly  signed  or  executed  any  in- 
strument conveying  or  in  any  manner 
alienating  the  [450]  lands  or  any  part 
thereof  or  interests  or  rights  therein, 
or  any  timber  thereon.  That  the  instru- 
ments which  were  executed  and  recorded 
had  and  have  the  apparent  legal  effect 
of  vesting  the  title  to  the  lands  and  the 
timber  thereon  in  the  defendants,  and  of 
devesting  the  Indians  of  whatever  right, 
title,  and  interest  in  and  to  said  lands 
and  timber  were  intended  and  provided 
for  them  by  the  laws  of  the  United 
States.  That  the  sum  of  $145,  paid  by 
Waller  to  the  Indians,  is  grossly  inade- 
quate and  disproportionate  to  the  value 
of  the  lands  and  of  the  timber  there- 
upon, and  that  the  value  of  the  lands 
is  not  less  than  $2,500,  and  of  the  tim- 
ber not  less  than  $2,000. 

The  prayer  of  the  bill  is  for  surrender 
and  cancelation  of  the  warranty  timber 
deed  and  the  warranty  deed  for  the 
lands.  The  case  was  appealed  to  the 
circuit  court  of  appeals  for  the  eighth 
circuit,  which  court  has  certified  to  this 
court  the  following  question:  Has  the 
United  States  capacity  to  maintain  the 
suit  in  question  on  behalf  of  the  Indians 
named  f 

The  answer  to  the  question  propound- 
ed depends  upon  a  consideration  of  the 
acts  of  Congress  relating  to  these  In- 
dians. The  controlling  act  is  the  so- 
called  Clapp  Amendment  of  June  21, 
1906  [34  Stat,  at  L.  325,  353,  chap. 
3504];  March  1,  1907  (34  Stat,  at  L. 
1015,  1034,  chap.  2285). 

Before  dealing  with  its  interpretation, 
it  is  necessary  to  have  in  mind  certain 
matters  which  are  well-settled  by  the 
previous  decisions  of  this  court.  The 
tribal  Indians  are  wards  of  the  govern- 
ment, and  as  such  under  its  guar- 
dianship. It  rests  with  Congress  to 
determine  the  time  and  extent  of  emanci- 
pation. Conferring  citizenship  is  not  in- 
consistent with  the  continuation  of  such 
guardianship,  for  it  has  been  held  that 
even  after  the  Indians  have  been  made 
citizens,  the  relation  of  guardian  and 
ward  for  some  puiposes  may  continue. 
On  the  other  hand.  Congress  may  relieve 
the  Indians  from  such  guardianship  and 
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control,  [460]  in  whole  or  in  part,  and 
may,  if  it  sees  fit,  clothe  them  with  full 
rights  and  responsibilities  concerning 
their  property,  or  give  to  them  a  partiid 
emancipation  if  it  thinks  that  course 
better  for  their  protection.  United 
States  V.  Nice,  241  U.  S.  591,  598,  60  L. 
ed.  1192,  1195,  36  Sup.  Ct.  Rep.  696, 
and  cases  cited. 

To  comprehend  what  Congress  intend- 
ed to  accomplish  by  the  act  in  question, 
it  is  necessary  to  have  in  view  the  pre- 
vious legislation  upon  this  subject.  Its 
history  was  given  in  United  States  v. 
First  Nat.  Bank,  234  U.  S.  245,  58  L.  ed. 
1298,  34  Sup.  Ct.  Rep.  846,  and  may  be 
briefly  summarized  here. 

By  the  Treaty  of  March  19,  1867  (16 
Stat,  at  L.  719),  creating  the  White 
Earth  Reservation,  the  Chippewas  of  the 
Mississippi  ceded  all  their  land  in  Min- 
nesota, except  certain  described  tracts, 
to  the  United  States,  and  the  govern- 
ment set  apart  the  White  Earth  Reser- 
vation for  their  use,  and  provision  was 
made  for  the  certification  to  each  Indian 
of  not  to  exceed  160  acres  of  land  in 
lots  of  40  acres  each,  ufK>n  the  cultiva- 
tion of  10  acres,  provided  that  the  land 
should  be  exempt  from  taxation  and  sale 
for  debt  and  should  not  be  alienated 
except  with  the  approval  of  the  Secre- 
tary of  the  Interior,  and  then  only  to  a 
Chippewa  Indian.  Under  the  General 
Allotment  Act  of  February  8,  1887  (24 
Stat,  at  L.  388,  chap.  119,  Comp.  Stat. 
1913,  §  4195),  provision  was  made  for 
the  allotment  of  lands  in  the  Indian 
reservations  in  severalty,  and  it  was 
provided  that  upon  the  approval  of  the 
allotments,  patent  therefor  should  issue 
in  the  name  of  the  allottees,  which' 
should  have  the  legal  effect  and  declare 
that  the  United  States  held  the  land  for 
twenty-five  years  in  trust,  for  the  use 
and  benefit  of  the  Indian  to  whom  the 
allotment  was  made,  or,  in  case  of  his 
death,  for  his  heirs,  according  to  the 
laws  of  the  state  or  territory  where  the 
land  was  located.  At  the  expiration  of 
that  time  the  United  States  was  required 
to  convey  the  same  to  the  Indian  or  his 
heirs  in  fee,  discharged  of  the  trust  and 
free  of  encumbrances,  provided  that  the 
President  of  the  United  States  might,  at 
his  discretion,  extend  the  period.  Con- 
veyances or  contracts  [401]  touching 
the  lands  before  the  expiration  of  the 
trust  period  were  declared  null  and  void. 
The  Nelson  Act  of  January  14, 1889  (25 
Stat,  at  L.  642,  chap.  24),  provided  for 
the  relinquishment  to  the  United  States 
of  that  part  of  the  reservation  remaining 
after  the  allotment,  the  act  to  become 
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operative  only  upon  the  assent  of  a  cer- 
tain number  of  Indians  being  obtained. 
By  the  Act  of  February  28,  1891  (26 
Stat,  at  L.  794,  chap.  ^3,  Comp.  Stat. 
1913,  §  4195),  the  allotments  were  limit- 
ed to  80  acres  to  each  Indian,  but  by  the 
Act  of  AprU  28,  1904  (33  Stat,  at  L. 
539,  chap.  1786),  the  maximum  allot- 
ments of  the  White  Earth  Reservation 
were  made  160  acres.  While  the  lands 
were  thus  held  in  trust  and  subject  to 
the  provisions  of  the  Act  of  February 
8,  1887,  the  Clapp  Amendment  was 
passed  (34  Stat,  at  L.  1015,  1034,  chap. 
2285),  which  provides: 

"That  all  restrictions  as  to  the  sale, 
encumbrance,  or  taxation  for  allotments 
within  the  White  Earth  Reservation  in 
the  state  of  Minnesota,  heretofore 
[amended  March  1, 1907,  the  work  'here- 
tofore' being  substituted  for  the  word 
'now']  or  hereafter  held  by  adult  mixed- 
blood  Indians,  are  hereby  removed,  and 
the  trust  deeds  heretofore  or  hereafter 
executed  by  the  Department  for  such 
allotments  are  hereby  declared  to  pass 
the  title  in  fee  simple,  or  such  mixed 
bloods  upon  application  shall  be  entitled 
to  receive  a  patent  in  fee  simple  for 
such  allotments;  and  as  to  full  bloods, 
said  restrictions  shall  be  removed  when 
the  Secretary  of  the  Interior  is  satisfied 
that  said  adult  full-blood  Indians  are 
competent  to  handle  their  own  affairs, 
and  in  such  case  the  Secretary  of  the 
Interior  shall  issue  to  such  Indian  al- 
lottee a  patent  in  fee  simple  upon  ap- 
plication.'' 

As  stated  in  the  certificate,  the  In- 
dians involved  are  adults  of  mixed  blood, 
and  the  lands  in  question  were  duly  al- 
lotted and  patented  to  them  (by  trust 
patents,  counsel  agree)  before  the  deeds 
in  controversy  were  made.  We  cannot 
escape  the  conviction  that  the  plain  lan- 
guage of  this  act  evidences  the  intent 
and  purpose  of  Ck>ngress  [462]  to  make 
such  lands  allotted  to  mixed-blood  In- 
dians subject  to  alienation  with  all  the 
incidents  and  rights  which  inhere  in  full 
ownership  in  persons  of  full  capacity. 

The  act  deals  with  two  classes :  First, 
adult  mixed-blood  Indians,  as  to  whom 
all  restrictions  as  to  sale  or  encumbrance 
are  removed  and  the  trust  deeds  declared 
to  pass  title  in  fee  simple,  or,  upon  ap- 
plication, such  mixed  bloods  are  to  re- 
ceive fee-simple  patents  for  their  allot- 
ments; and,  second,  full-blood  Indians, 
as  to  whom  the  restrictions  are  to  con- 
tinue until  the  Secretary  of  the  Interior 
is  satisfied  that  such  Indians  "are  com- 
petent to  handle  their  own  affairs,"  at 
which  time  they  are  to  receive  patents 
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in  fee  simple.  This  distinction  between 
the  qualifications  of  adult  mixed  and 
full-blood  Indians  is  one  which  Congress 
has  not  infrequently  applied.  Marchie 
Tiger  v.  Western  Invest.  Co.  221  U.  S. 
286,  306,  308.  55  L.  ed.  738,  745,  746, 
31  Sup.  Ct.  Rep.  578;  United  States  v. 
First  Nat.  Bank,  supra,  at  page  260. 

The  act  thus  evidences  a  legislative 
judgment  that  adult  mixed-blood  Indians 
are,  in  the  respects  dealt  with  in  the  act, 
citable  of  managing  their  own  affairs, 
and  for  that  reason  they  are  given  full 
power  and  authority  to  dispose  of  al- 
lotted lands.  This  may  be  a  mistake  of 
judgment  as  to  some  cases,  and  if  the 
allegations  of  the  bill  set  forth  in  the 
certificate  in  this  case  are  true,  it  is 
quite  evident  that  the  Indians  here  in- 
volved were  incapable  of  making  an  in- 
telligent disposition  of  their  lands.  But 
Congress  dealt  with  general  conditions, 
and  with  these  classes  of  Indians  as  a 
whole,  and,  with  authority  over  the  sub- 
ject, has  given  to  adult  mixed-blood  In- 
dians the  full  right  to  dispose  of  the 
lands  in  question.  It  is  not  for  the 
courts  to  question  this  legislative  judg- 
ment. 

In  this  view  of  the  legislation  and 
the  particular  act  in  question,  we  are 
unable  to  find  any  authority  in  the  Unit- 
ed States  to  maintain  this  suit  in  behalf 
of  the  Indians  named. 

In  Heckman  v.  United  States,  224  U. 
S.  413,  56  L.  ed.  820,  32  Sup.  Ct.  Rep. 
424,  it  was  held  [463]  that  the  United 
States  could  maintain  a  bill  to  cancel 
conveyances  made  by  members  of  the 
Cherokee  Nation  in  violation  of  restric- 
tions imposed  by  acts  of  Congress.  That 
case  differs  from  the  present  one,  in 
which  there  has  been  no  disposition  of 
the  lands  in  violation  of  restrictions  im- 
posed by  Congress  upon  alienation  by 
the  Indians.  £i  the  case  now  before  us, 
in  whatever  other  respect  the  govern- 
ment of  the  United  States  may  continue 
to  hold  these  Indians  as  wards,  needing 
and  receiving  protection  from  its  au- 
thority over  their  persons  and  property, 
as  to  the  lands  in  question  the  United 
States,  in  the  passage  of  the  Clapp 
Amendment,  evidenced  its  purpose  to 
grant  full  power  and  control  to  the  class 
named.  As  to  them  the  government  has 
no  further  interest  in  or  control  over  the 
lands. 

It  does  not  follow  that  the  Indians  are 
without  remedy  in  proper  actions 
brought  by  IJbemselves  or  their  guar- 
dians, if  there  be  such,  for  the  protec- 
tion of  their  rights.    In  Dickson  v.  Luck 

Land  Co.  decided  at  this  term  and  re- 
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ported  in  242  U.  S.  371,  ante,  371,  37 
Sup.  Ct.  Rep.  1G7,  this  court  had  occa- 
sion to  deal  with  rights  concerning  lands 
allotted  and  patented  under  the  Clapp 
Amendment  to  adult  mixed-blood  Chip- 
pewa Indians,  and  speaking  of  the  ef- 
fect of  the  removal  of  the  restrictions, 
this  court  said,  at  page  375: 

"With  those  restrictions  entirely  re- 
moved and  the  fee-simple  patent  issued 
it  would  seem  that  the  situation  was 
one  in  which  all  questions  pertaining  to 
the  disposal  of  the  lands  naturally  would 
fall  within  the  scope  and  operation  of 
the  laws  of  the  state.  And  that  Con- 
gress so  intended  is  shown  by  the  Act  of 
May  8,  1906,  chap.  2348  (34  Stat,  at  L. 
182,  Comp.  Stat.  1913,  §  4203),  which 
provides  that  when  an  Indian  allottee 
is  given  a  patent  in  fee  for  his  allotment 
he  'shall  have  the  benefit  of  and  be  sub- 
ject to  the  laws,  both  civil  and  criminal, 
of  the  state.'  Among  the  laws  to  which 
the  allottee  became  subject,  and  to  the 
benefit  of  which  he  became  entitled,  un- 
der this  enactment,  were  those  govern- 
ing the  [464]  transfer  of  real  property, 
fixing  the  age  of  majority,  and  declaring 
the  disability  of  minors.'' 

We  reach  the  conclusion  that  in  this 
suit  the  United  States  was  without  ca- 
pacity to  bring  the  action  for  the  bene- 
fit of  the  Indians  named^  and  it  follows 
that  the  question  propounded  must  be 
answered  in  the  negative. 

And  it  is  so  ordered. 


UNITED  STATES,  Plff.  in  Err^ 

V. 

JAMES  F.  ROWELL  et  al. 

(See  S.  C.  Reporter's  ed.  464-471.) 

Constitutional  law  —  vested  rights  — 
public  lands  —  Indian  nllotments. 

1.  The  direction  to  the  Secretary  of  the 
Interior  in  the  Act  of  June  17,  1910  (36 
Stat,  at  L.  633,  chap.  290),  §  3,  to  issue, 
in  lieu  of  allotment,  a  patent  in  fee  for  a 
quarter  section  in  an  Indian  school  reserve 
to  a  person  whose  enrolment  as  an  adopted 

Note. — On  impairment  of  vested  rights 
— see  note  to  Fletcher  v.  Peck,  3  L.  ed. 
U.  S.  162. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son  V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  Y.  North  Carolina,  42  L.  ed.  U.  S. 
865. 
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member  of  the  Kiowa  Tribe  had  been  direct* 
ed  in  the  Act  of  April  4,  1910  (36  Stat, 
at  L.  280,  chap.  140),  was  not  a  grant  ia 
prsesenti,  and  Oongress  could  therefore, 
without  impairing  any  vested  rights,  recall 
such  direction  before  it  was  carried  out,  as 
it  did  by  the  Act  of  December  19,  1910  (36 
Stat,  at  L.  887,  chap.  3),  upon  discovering 
that  the  land  designated  was  lawfully  de- 
voted to  a  special  use  from  which  it  could 
not  be  withdrawn  with  due  regard  for  the 
tribe  in  general,  or  that  its  situation  and 
value  were  such  that  to  allot  or  convey  it 
to  him  would  invest  him  with  much  more 
than  a  fair  distributive  share  of  the  com- 
mon property  of  the  tribe. 
[For  other  cases,  see  Constitutional  Lsw,  IT. 
e.  In  Digest  Sup.  Ct  1908.] 

Constitutional  law  —  due  process  of  law 
—  public  lands  —  Indian  alloUnenta. 

2.  No  right  to  have  carried  into  effect 
the  direction  of  the  Secretary  of  the  In- 
terior in  the  Act  of  June  17,  1910  (36  Stat 
at  L.  533,  chap.  299),  §  3,  to  issue  in  lieu 
of  allotment  a  patent  in  fee  for  a  quarter 
section  in  an  Indian  School  reserve  to  a 
person  whose  enrolment  as  an  adopted  mem- 
ber of  the  Kiowa  Tribe  had  been  directed 
in  the  Act  of  April  4,  1910  (36  SUt.  at  L. 
280,  chap.  140),  was  acquired  by  the  ap- 
plication for  a  patent  thereunder,  and  Con- 
gress could,  therefore,  consistently  with  due 
process  of  law,  thereafter  recall  such  direc- 
tion, as  it  did  by  the  Act  of  December  19, 
1910  (36  Stat,  at  L.  887,  chap.  3),  upon 
discovering  that  the  land  designated  was 
lawf ullv  devoted  to  a  special  use  from  which 
it  could  not  be  withdrawn  with  due  r^^rd 
for  the  tribe  in  general,  or  that  its  situa- 
tion and  value  were  such  that  to  allot  or 
convey  it  to  him  would  invest  him  with 
much  more  than  a  fair  distributive  share  of 
the  common  property  of  the  tribe. 
[For  other  cases,  see 'CoDStltutlonsl  Law,  611- 
615.  in  Digest  Sup.  Ct.  1908.] 

[No.  63.] 

Argued  November  2  and  3,  1916.    Decided 

April  9,  1917. 

IN  ERROR  to  the  District  Ck>urt  of  the 
United  States  for  the  Western  Dis- 
trict of  Oklahoma  to  review  a  judgment 
in  favor  of  defendants  in  an  action  .in 
ejectment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Oeneral  Warren 
argued  the  cause,  and,  with  Mr.  S.  W. 
Williams,  filed  a  brief  for  plaintiff  in 
error: 

An  act  of  Congress  is  not  to  be  held 
unconstitutional  except  in  the  dearest 
case. 

Parsons  t.  Bedford,  3  Pet.  433,  448, 
449,  7  L.  ed.  732,  737,  738;  Hooper  v. 
California,  155  U.  S.  648,  657,  39  L.  ed. 
297,  301, 5  Inters.  Com.  Rep.  610, 15  Sup. 
Ct.  Rep.  207;  United  States  v.  Jin  Fuey 
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Moy,  241  U.  S.  394,  401,  60  L.  ed.  1061, 
1064^  36  Sup.  Ct.  Bep.  658. 

If  an  act  is  susceptible  of  two  con- 
Btmctions,  one  of  which  will  render  it 
eonstitutional,  that  construction  is  to  be 
adopted  if  possible  which  will  render  it 
free  from  constitutional  objection. 

Grenada  County  v.  Brogden  (Grenada 
County  V.  Brown),  112  U.  S.  261,  268, 
269,  28  L.  ed.  704,  707,  6  Sup.  Ct.  Bep. 
125;  Plymouth  Coal  Co.  v.  Pennsylvania, 
232  U.  S.  531,  546,  58  L.  ed.  713,  720, 
34  Sup.  Ct.  Bep.  359. 

Any  doubts  as  to  the  intention  of  the 
government  in  an  act  granting  land  are 
to  be  resolved  in  its  favor. 

Charles  Biver  Bridge  ▼•  Warren 
Bridge,  11  Pet.  420,  545,  9  L.  ed.  773, 
823;  Dubuque  &  P.  B.  Co.  v.  Litchfield, 
23  How.  66,  88,  16  L.  ed.  500,  509;  Bice 
▼.  Minnesota  &  N.  W.  B.  Co.  1  Black, 
358,  379,  380,  17  L.  ed.  147,  153,  154. 

Every  act  of  Congress  making  a  grant 
is  to  be  treated  both  as  a  law  and  a 
grant,  and  the  intent  of  Congress,  when 
ascertained,  is  to  control  in  the  interpre- 
tation of  the  law.  In  order  to  determine 
the  intent  of  Congress  we  must  look  at 
the  situation  at  the  time  the  act  was 
passed. 

Wisconsin  C.  B.  Co.  v.  Forsythe,  159 
U.  S.  46,  55,  40  L.  ed.  71,  74,  15  Sup. 
Ct.  Bep.  1020;  Missouri,  K.  &  T.  B.  Co. 
v.  Kansas  P.  B.  Co.  97  U.  S.  491,  497,  24 
L.  ed.  1095, 1097. 

Nothing  short  of  a  vested  right  in  the 
land  could  deprive  Congress  of  the  right 
which  it  has  as  owner  and  holder  of  the 
legal  title  to  dispose  of  the  territory  or 
other  property  of  the  United  States. 

Frisbie  v.  Whitney,  9  Wall.  187,  192, 
19  L.  ed.  668,  670. 

The  Act  of  June  17,  1910,  which  di- 
rects  the  Secretary  of  the  Interior  to 
issue  a  patent  ''in  lieu  of  all  claims  to 
any  allotment  of  land,''  falls  short  of 
constituting  a  completed  grant,  in  view 
of  the  fact  that  Congress  was  dealing 
with  a  change  of  the  form  of  investment 
of  tribal  Indian  property,  and  in  further 
view  of  the  fact  that  in  the  statute  the 
words  directing  the  issue  of  the  patent 
were  followed  by  the  words,  "this  to 
be  in  lieu  of  all  claims  to  any  allotment 
of  land.** 

Wilcox  V.  Jackson,  13  Pet.  498,  516, 10 
L.  ed.  264,  273;  Carter  v.  Buddy,  166 
U.  S.  493,  495,  41  L.  ed.  1090,  1091,  17 
Sup.  Ct.  Bep.  640;  Michigan  Land  & 
Lumber  Co.  v.  Bust,  168  U.  S.  589,  593, 
42  L.  ed.  591,  592, 18  Sup.  Ct.  Bep.  208; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S. 
241,  35  L.  ed.  999, 12  Sup.  Ct.  Bep.  158; 
Stoddard  v.  Chambers,  2  How.  284,  316, 
•  1  L.  ed. 


11  L.  ed.  269,  282;  Langdeau  v.  Hanes, 
21  Wall  521,  22  L.  ed.  606. 

Congress  has  frequently  seen  fit  to 
change  plans  previously  agreed  upon  in 
regard  to  the  distribution  of  lands  to  its 
Indian  wards. 

Lone  Wolf  v.  Hitchcock,  187  U.  S.  553, 
568,  47  L.  ed.  299,  307,  23  Sup.  Ct.  Bep. 
216;  Choate  v.  Trapp,  224  U.  S.  665, 
•678,  56  L.  ed.  941,  947,  32  Sup.  Ct.  Bep. 
565. 

The  power  of  Congress  ov«r  the  tribal 
property,  so  far  as  admitting  Bowell  to 
any  share  therein,  was  plenary. 

Gritts  V.  Fisher,  224  U.  S.  640,  642, 
648,  56  L.  ed.  928,  931,  933,  32  Sup.  Ct 
Bep.  580;  Cherokee  Nation  v.  Hitchcock, 
187  U.  S.  294,  307,  47  L.  ed.  183, 190,  23 
Sup.  Ct  Bep.  115;  Stephens  v.  Chero- 
kee Nation,  174  U.  S.  445,  488,  43  L.  ed. 
1041, 1056, 19  Sup.  Ct.  Bep.  722. 

The  Act  of  June,  1910,  was  not  a  con- 
tract conveying  a  vested  right,  but  only 
an  act  of  Congress,  and  can  have  no 
greater  eifect. 

Gritts  v.  Fisher,  224  U.  S.  640,  648, 
56  L.  ed.  928,  933,  32  Sup.  Ct  Bep.  580. 

It  was  a  statute  passed  in  the  exer- 
cise of  its  powers  over  its  Indian  lands 
and  Indian  wards.  The  repealing  stat- 
ute, therefore,  as  was  said  in  Slidell  v. 
Grandjean,  111  U.  S.  412,  440,  28  L.  ed. 
321,  330,  4  Sup.  Ct  Bep.  475,  is  not  to 
be  regarded  as  the  revocation  of  a  grant, 
but  as  a  declaration  that  the  promised 
donation  will  not  be  made. 

United  States  ex  rel.  Levey  v.  Stock- 
slager,  129  U.  S.  470,  32  L.  ed.  785,  9 
SuD.  Ct  Bep.  382. 

Of  course,  where  the  right  to  a 
patent  has  once  become  vested,  it  is 
equivalent,  so  far  as  the  government  is 
concerned,  to  a  patent  actually  issued 
(Simmons  v.  Wagner,  101  U.  S.  260,  25 
L.  ed.  910);  but  no  vested  right,  either 
legal  or  equitable,  in  public  lands,  can 
be  aoquired  as  against  the  United  States 
until  all  the  prerequisites  for  the  acquisi- 
tion of  title  have  been  complied  wiUi. 

Shepley  v.  Cowan,  91  U.  S.  330,  338, 
23  L.  ed.  424,  427;  Campbell  v.  Wade, 
132  U.  S.  34,  33  L.  ed.  240,  10  Sup.  Ct. 
Bep.  9. 

And  where  payment  is  to  be  made  to 
the  government  for  the  land,  either  in 
cash  or  by  relinquishment  of  claims  to 
the  land,  no  such  equitable  title  vests 
until  such  payment  or  relinquishment 
occurs. 

Benson  Min.  &  Smelting  Co.  v.  Alta 
Min.  &  Smelting  Co.  145  U.  S.  428,  432, 
36  L.  ed.  762,  764,  12  Sup.  Ct  Bep.  877, 
17  Mor.  Min.  Bep.  488;  Lessieur  v.  Price, 
12  How.  60,  13  L.  ed.  893. 
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Where  a  statute  operates  as  a  grant 
of  public  property  to  an  individual,  or 
the  relinquishment  of  a  public  interest, 
and  there  is  a  doubt  as  to  the  meaning 
of  its  terms,  or  as  to  its  general  purpose, 
that  construction  should  be  adopted 
which  will  support  the  claim  of  the  gov- 
ernment rather  than  that  of  the  indi- 
vidual. 

SlideU  Y.  Grandjean,  111  U.  S.  412, 
437,  28  L.  ed.  321,  4  Sup.  Ct.  Rep.  475. 

Mr.  Henry  £.  Asp  argued  the  cause, 
and,  with  Messrs.  Henry  O.  Snyder, 
Frederick  B.  Owen,  and  Walter  A.  Ly- 
brand,  filed  a  brief  for  defendants  in 
error: 

The  Act  of  June  17, 1910,  is  a  grant  in 
prsBsenti. 

Rutherford  t.  Greene,  2  Wheat.  196, 
4  L.  ed.  218;  Simmons  v.  Wagner,  101 
U.  S.  260,  261,  25  L.  ed.  910,  911;  Barney 
V.  Dolph,  97  U.  S.  652,  666,  24  L.  ed. 
1063,  1064;  Stark  v.  Starr,  6  Wall.  402, 
417,  18  L.  ed.  925,  929;  Ballinger  v. 
Frost,  216  U.  S.  240,  54  L.  ed.  464,  30 
Sup.  Ct.  Rep.  338;  Grignon  v.  Astor,  2 
Uow.  319,  333, 11  L.  ed.  283,  288;  Stroth- 
er  V.  Lucas,  12  Pet.  410,  454,  9  L.  ed. 
1137, 1164 ;  Langdeau  v.  Hanes,  21  Wall. 
521,  629,  22  L.  ed.  606,  608;  Northern 
P.  R.  Co.  V.  Majors,  5  Mont.  Ill,  2  Pac. 
322;  St.  Paul  A  P.  R.  Co.  v.  Northern 
P.  R.  Co.  139  U.  S.  1,  6,  35  L.  ed.  77, 
79, 11  Sup.  Ct.  Rep.  389;  Wright  v.  Rose- 
berry,  121  U.  S.  488,  496,  30  L.  ed.  1039, 
1040,  7  Sup.  Ct.  Rep.  085;  Fletcher  v. 
Pool,  20  Ark.  102;  Branch  v.  Mitchell, 

24  Ark.  431;   State  v.  Stringfellow,  2  itioiau       ooosqqa 

Kan.  259;  Board  of  Trustees  v.  Cuppett,   ^^K^'^^^^t^J^  ^,2J?'  chap.  299,  §  3,  36 
52  Ohio  St.  567,  40  N.  E.  792;  Shaw  v.   fit'-l^J^^^'d  ^X'^utll^Ts^l 

directed  to  issue  a  patent  in  fee  for"  the 
tract  in  controversy  "to  James  F.  Ro- 


Mann  v.  Wilson,  23  How.  457,  16  L.  ed. 
584;  Jones  v.  Meehan,  175  U.  S.  1,  10, 
44  L.  ed.  49,  53,  20  Sup.  Ct.  Rep.  1; 
Briggs  V.  Wash-puk-qua,  37  Fed.  136. 

Congress  has  no  power  to  destroy  a 
vested  right. 

14  Am.  &  Eng.  Enc  Law,  title,  Gra« 
tuity;  GrifBng  v.  Hopkins,  Walk.  (Miss.) 
50;  Fletcher  v.  Peck,  6  Cranch,  87,  131, 
3  L.  ed.  162,  176:  Terrett  v.  Taylor,  9 
Cranch,  43,  49,  3  L.  ed.  650,  652 ;  Cooley, 
Const  Lim.  7th  ed.  502;  5  Webster's 
Works,  500 ;  Reed  v.  Wright,  2  G.  Greene 
(Iowa)  15;  Ervine's  Appeal,  16  Pa.  256, 
65  Am.  Dec.  499;  Taylor  v.  Porter,  4 
Hill,  140,  40  Am.  Dec.  274;  Wilkinson  v. 
Leland,  2  Pet.  657,  7  L.  ed.  542 ;  Fletcher 
v.  Peck,  6  Cranch,  136, 138,  3  L.  ed.  177, 
178;  1  Lewis's  Sutherland,  Stat.  Constr. 
§§  84,  284;  Pacific  Mail  S.  S.  Co.  t. 
Joliffe,  2  Wall.  457,  17  L.  ed.  807. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  an  action  in  ejectment,  brought 
by  the  United  States  against  James  F. 
Rowell  and  two  others.  The  land  in  con- 
troversy is  a  quarter  section — 160  acres 
— in  an  Indian  school  reserve  in  Co- 
manche county,  Oklahoma. 

Three  statutes,  all  enacted  in  the  same 
year,  must  be  noticed.  The  first  of  thesu 
is  a  provision  in  the  Act  of  April  4, 
1910,  chap.  104  36  Stat  at  L.  269,  280, 
authorizing  and  directing  the  Secretary 
of  the  Interior  ''to  enroll  and  allot" 
James  F.  Rowell  as  an  adopted  member 
of  the  Kiowa  Tribe  of  Indians.  The 
second  is  the  following  provision  in  the 


Kellog,  170  U.  S.  312,  337-342,  42  L.  ed. 
1050,  1059-1061,  18  Sup.  Ct.  Rep.  632; 
3  Washb.  Real  Prop.  §§  2024,  2026;  Potts 
V.  Gilbert,  3  Wash.  C.  C.  475,  Fed.  Cas. 
No.  11,347;  Waterman  v.  Smith,  13  Cal. 
373 ;  Roberts  v.  Brooks,  24  C.  C.  A.  158, 
45  U.  S.  App.  395,  78  Fed.  411;  United 
States  V.  Willamette  Valley  &  C.  M. 
Wagon  Road  CJo.  55  Fed.  717;  Denny  v. 
Dodson,  32  Fed.  899;  Hall  v.  Jarvis.  65 
111.  303;  Ballance  v.  Tesson,  12  111.  326; 
Stockton  V.  Williams,  1  Dougl.  (Mich.) 
546;  Stockton  v.  Williams,  1  Walk.  Ch. 
(Mich.)  120;  Francis  v.  Francis,  203  U. 
S.  233,  238,  51  L.  ed.  165,  167,  27  Sup. 
Ct.  Rep.  129;  Megerle  v.  Ashe,  27  Cal. 
322,  87  Am.  Dec.  76;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Brown,  40  Iowa,  333 ;  Court- 
right  V.  Cedar  Rapids  &  M.  River  R.  Co. 
35  Iowa,  386;  Lessieur  v.  Price,  12  How. 
59,  13  L.  ed.  893;  Wirth  v.  Branson,  98 
U.  S.  118,  25  L.  ed.  86;  Doe  ez  dem. 
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well,  a  full  member  of  the  Kiowa,  Co- 
manche and  Apache  Tribes  of  Indians 
of  Oklahoma,  who  has  heretofore  re- 
ceived no  allotment  of  land  from  any 
[406]  source;  this  to  be  in  lieu  of  all 
claims  to  any  allotment  of  land  or  money 
settlement    in    lieu    of    an    allotment.'* 

And  the  third  is  the  express  repeal 
of  the  provision  just  quoted  by  the  Act 
of  December  19,  1910,  chap.  3,  36  Stat, 
at  L.  887.  The  controversy  turns  chief- 
ly ufK>n  the  true  construction  and  effect 
of  the  provision  of  June  17  and  the  con- 
stitutional validity  of  the  repealing  pro- 
vision of  December  19.  These  questions 
are  to  be  solved  in  the  light  of  the  fol- 
lowing facts: 

A  patent  was  not  issued  to  RowelL 

He  asked  for  one,  but,  at  the  suggestion 

of  the  chairman  of  the  Committees  on 
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Indian  Affairs  in  the  Senate  and  House 
of  RepresentativeSi  the  President,  in 
whose  name  such  patents  are  issnedi 
withheld  his  signature  from  the  patent 
and  directed  that  nothing:  be  done  until 
Congress  could  further  consider  the  mat- 
ter. Congress  was  not  then  in  session, 
and  when  it  reconvened  the  matter  was 
again  considered,  with  the  result  that 
the  provision  in  the  Act  of  June  17  was 
repealed. 

The  tract  in  controversy  was  part  of 
a  large  reservation  established  by  treat- 
ies in  1868  as  a  permanent  home  for  the 
Kiowa,  Comanche,  and  Apache  Indians. 
15  Stat,  at  L.  581,  589.  In  1901  the 
members  of  these  tribes  were  given  allot- 
ments in  severalty  in  this  reservation 
and  the  greater  part  of  the  remaining 
lands  was  disposed  of  by  the  United 
States, — what  was  deemed  to  be  their 
fair  value  being  credited  to  the  Indians 
as  a  trust  fund.  31  Stat,  at  L.  chap.  813, 
§  6,  p.  676.  At  that  time  a  portion  of 
the  reservation,  embracing  the  tract  in 
controversy,  was  set  apart  for  school 
purposes  for  these  Indians,  and  this 
school  reserve  is  still  maintained  and 
used  for  their  benefit.  The  tribal  rela- 
tion of  these  Indians  has  not  been  ter- 
minated. They  are  still  in  a  state  of 
pupilage  and  under  the  control  of  the 
United  States.  It  retains  the  title  to 
their  allotments  and  administers  their 
tribal  affairs  and  property. 

James  F.  Rowell  is  a  white  man  who 
went  to  the  large  [467]  reservation  as 
an  Indian  trader  in  1899  and  has  since 
lived  with  these  Indians.  He  is  a  physi- 
cian and  has  practised  among  them.  In 
1903  he  married  a  Kiowa  woman  and  in 
1909  was  adopted  as  a  member  of  the 
tribe.  His  wife  received  an  allotment 
from  the  tribal  lands  in  1900,  and  some 
of  their  children  received  allotments  in 
190G  or  1908.  34  Stat,  at  L.  chap.  2580, 
§  G,  p.  214;  35  Stat,  at  L.  chap.  216,  §  24, 
p.  456.  But  no  allotment  had  been  made 
to  him  when  the  provision  of  June  17, 
1910,  was  enacted.  It  was  enacted  at 
his  solicitation,  and  the  Committees  on 
Indian  Affairs  in  the  Senate  and  House 
of  Representatives,  in  recommending  its 
repeal,  reported  that  it  was  enacted  in 
the  belief  that  the  tract  described  was 
of  no  greater  value  than  the  average  of 
those  allotted  to  other  members  of  the 
tribe,  or  than  other  tracts  still  subject 
to  allotment,  when  in  truth  it  was  of 
vastly  greater  value,  and  that  misrepre- 
sentation and  deception  were  practised 
by  Rowell  in  securing  the  legislation. 
Senate  Report  No.  924  and  House  Re- 
port No.  1741,  61st  Cong.  3d  Sess. 
•1  li.  ed. 


About  two  years  before,  the  south  half 
of  the  same  section — 320  acres — ^had 
been  sold  for  town-site  purposes  under 
the  Act  of  March  27,  1908,  chap.  106, 
35  Stat,  at  L.  49,  for  upwards  of 
$250,000. 

In  June,  1911,  six  months  after  the 
date  of  the  repealing  act,  Rowell  entered 
upon  the  traot  in  controversy  and  since 
then  has  remained  in  possession,  al- 
though promptly  notified,  through  the 
Indian  agent,  that  he  was  a  trespasser 
and  must  vacate  the  premises.  One  of 
the  defendants  is  Rowell's  wife  and  an- 
other is  the  wife  of  a  lawyer  who  assist- 
ed him  in  securing  the  passage  of  the 
provision  which  Congress  felt  called  up- 
on to  r^eaL  She  holds  a  deed  from 
Rowell,  made  after  the  date  of  the  re- 
pealing act,  and  purporting  to  convey 
to  her  an  undivided  one-half  interest  in 
the  tract  for  a  recited  consideration  of 
$50,000.  The  three  defendants  had  come 
to  be  in  possession  when  the  action  was 
begun.  In  the  district  court  [468] 
there  was  a  directed  verdict  and  a  judg- 
ment for  the  defendants. 

Congress  was  here  conceined  with  the 
affairs  of  Indians  whose  tribal  relation 
had  not  been  dissolved, — ^Indians  who 
were  still  wards  of  the  United  States 
and  entitled  to  look  to  it  for  protection. 
The  plan  of  giving  them  individual  al- 
lotments in  the  reservation  theretofore 
established  as  a  tribal  home,  and  of  con- 
verting the  surplus  lands  into  interest- 
bearing  funds,  was  not  theirs.  But  it 
was  obligatory  on  them,  because  it  was 
adopted  by  Congress  in  the  exercise  of 
its  control  over  them.  As  in  other  in- 
stances, the  wish  of  the  ward  had  to 
yield  to  the  will  of  the  guardian.  And 
Congress  was  free  to  exert  this  guardian- 
ship in  any  manner  which  it  deemed  ap- 
propriate, and  to  adjust  its  action  to 
new  or  changing  conditions,  so  long  as 
no  fundamental  right  was  violated.^ 

In  view  of  the  scope  of  this  power,  as 
reflected  by  over  a  century  of  practice 
and  by  the  decisions  of  tnis  court,  we 
think  it  was  quite  admissible  for  Con- 
gress to  give  effect  to  Rowell's  status  as 

• 

1  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  448,  43  L.  ed.  1041,  1056,  19  Sup.  Ct. 
Rep.  722;  Cherokee  Nation  v.  Hitchcock,  187 
U.  S.  294,  307,  47  L.  ed.  183,  100,  23  Sup. 
Ct.  Rep.  116;  Lone  Wolf  v.  Hitchcock,  187 
U.  S.  553,  564,  47  L.  ed.  299,  305,  23  Sop. 
Ct.  Rep.  216;  GritU  v.  fisher,  224  U.  S. 
640,  648,  56  L.  ed.  028,  933,  32  Sup.  Ct.  Rep. 
580;  Choate  v.  Trapp,  224  U.  8.  665,  671, 
56  L.  ed.  941,  044,  32  Sup.  Ct.  Rep.  565; 
Sizemore  v.  Brady,  235  U.  S.  441,  449,  59 
L.  ed.  308,  311,  35  Sup.  Ct.  Rep.  135. 
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an  adopted  member  of  the  tribe,  to  rec- 
ognize his  claim  to  an  allotment  out  of 
the  tribal  lands,  to  designate  the  land 
which  he  should  receive,  and  to  direct 
that  it  be  conveyed  to  him  by  a  patent 
in  fee  without  awaiting  the  expiration 
of  the  usual  trust  peri^  of  twenty-five 
years.  And  if,  before  that  direction  was 
complied  with,  it  was  discovered  that 
the  land  designated  was  lawfully  de- 
voted to  a  special  use  from  which  it 
could  not  be  withdrawn  with  due  regard 
for  the  tribe  in  general,  or  that  its 
situation  and  value  were  such  that  to 
allot  or  to  convey  it  to  him  would  invest 
him  with  much  more  than  a  fair  distrib- 
utive share  of  the  common  property  of 
the  tribe,  we  think  it  was  equally  admis- 
sible for  Congress  [469]  to  recall  that 
direction  in  the  interest  of  the  tribe  as 
a  whole.  At  most,  that  direction  was 
but  an  exertion  of  the  administrative 
control  of  the  government  over  the  trib- 
al property  of  tribal  Indians,  and  was 
subject  to  change  by  Congress  at  any 
time  before  it  was  carried  into  effect. 
Gritts  V.  Fisher,  224  U.  S.  640,  648,  66 
L.  ed.  928,  933,  32  Sup.  Ct.  Rep.  580. 
If  the  rule  were  otherwise  and  the  quar- 
ter section  upon  which  the  Indian  school 
buildings  are  situate  had  been  inadvert- 
ently designated  as  the  land  which  he 
should  receive,  the  situation  might  have 
been  one  of  great  embarrassment.  See 
United  States  v.  Des  Moines  Nav.  &  R. 
Co.  142  U.  S.  510,  544,  35  L.  ed.  1099, 
1109,  12  Sup.  Ct.  Rep.  308;  United 
States  V.  Old  Settlers,  148  U.  S.  427, 
466,  37  L.  ed.  509,  523,  13  Sup.  Ct.  Rep. 
650 ;  Cooley,  Const.  lim.  7th  ed.  257-259. 
But  it  is  insisted  that  the  provision 
of  June  17,  1910,  was  a  grant  in  pre- 
sent!  and  operated  in  itself  to  pass  the 
full  title  to  Rowell,  and  therefore  that 
he  had  a  vested  right  in  the  land  which 
the  repealing  act  could  not  affect.  If 
the  premise  be  right  the  conclusion  is 
obviously  so.  But  is  the  premise  right  f 
Of  course,  a  grant  may  be  made  by  a  law 
as  well  as  by  a  patent  issued  pursuant  to 
a  law,  but  whether  a  particular  law  oper- 
ates in  itself  as  a  present  grant  is  al- 
ways a  question  of  intention.  We  turn, 
therefore,  to  the  provision  relied  upon 
to  ascertidn  whether  it  discloses  a  pur- 
pose to  make  such  a  grant;  that  is  to 
say,  a  purpose  to  pass  the  title  immedi- 
ately without  awaiting  the  issue  of  a 
patent.  We  find  in  it  no  words  of 
present  grant,  but  only  a  direction  to  the 
Secretary  of  the  Interior  'Ho  issue  a  pat- 
ent in  fee''  to  Rowell  for  the  tract  de- 
scribed. Only  through  this  express  pro- 
vision for  a  patent  do  we  learn  that  a 
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grant  is  intended,  and,  if  it  were  elimi- 
nated, nothing  having  any  force  would 
remain.  This,  we  think,  shows  that  a 
present  statutory  grant  was  not  intend- 
ed, but  only  such  a  grant  as  would  re« 
suit  from  the  issue  of  a  patent  aa 
directed.  The  cases  cited  as  making  for 
a  different  conclusion  are  plainly  distin- 
guishable in  that  they  deal  with  laws  or 
treaties  making  grants,  and  [470]  either 
containing  no  provision  for  a  patent, 
or  providing  for  one  merely  by  way  of 
further  assurance. 

It  is  also  insisted  that,  by  applying 
for  a  patent  before  the  provision  there- 
for was  repealed,  Rowell  accepted  that 
provision,  and  thereby  acquired  a  right 
to  have  it  carried  into  effect  of  which 
he  could  not  be  devested  by  the  repeal- 
ing act,  consistently  with  due  process  of 
law.  But  the  provision  did  not  call  for 
an  acceptance  and  it  is  evident  that  none 
was  contemplated,  other  than  such  as 
would  be  implied  from  taking  the  pat- 
ent when  issued.  Besides,  statutes  of 
this  type  are  not  to  be  regarded  as  pro- 
posals by  the  government  to  enter  into 
executory  contracts,  but  as  laws  which 
are  amendable  and  repealable  at  the  will 
of  Congress,  save  that  rights  created 
by  carrying  them  into  effect  cannot  be 
devested  or  impaired.  Gritts  v.  Fisher, 
supra;  Choate  v.  Trapp,  224  U.  S.  665, 
671,  56  L.  ed.  941,  944,  32  Sup.  *Ct.  Rep. 
565;  Sizemore  v.  Brady,  235  U.  S.  441, 
449,  59  L.  ed.  308,  311,  35  Sup.  Ct.  Rep. 
135.  A  case  much  in  point  is  United 
States  ex  rel.  Levey  v.  Stockslager,  129 
U.  S.  470,  32  L.  ed.  785,  9  Sup.  Ct.  Rep. 
382.  The  facts  out  of  which  it  arose 
are  these :  By  an  Act  of  March  2,  1867 
[14  Stat  at  L.  635,  chap.  208],  Con- 
gress  confirmed  to  the  widow  and  chil- 
dren of  a  deceased  claimant  the  one- 
sixth  part,  amounting  to  75,840  acres,  of 
an  old  land  claim,  and  then,  after  recit- 
ing that  the  government  had  appropriat- 
ed the  land  to  other  purposes,  directed 
the  Commissioner  of  the  General  Land 
Office  to  issue  to  the  widow  and  children 
certificates  of  location  in  80-acre  lots 
locatable  upon  public  lands  at  any  land 
office,  in  lieu  of  their  asserted  interest 
in  the  old  claim.  Four  days  later  the 
widow  and  children  requested  the  Com- 
missioner to  issue  the  certificates,  but 
the  request  was  not  complied  with.  On 
the  30th  of  the  same  month  Congress  by 
a  joint  resolution  [15  Stat,  at  L.  353] 
approved  by  the  president,  directed  that 
the  execution  of  the  act  be  suspended, 
and  the  suspension  was  not  subsequently 
removed.  The  widow  and  children  con* 
tended  that,  in  view  of  what  was  done, 
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they  were  entitled,  in  a  eontractnal 
sense,  to  the  certificates,  and  had  ac- 
quired a  vested  right  [471]  to  them  of 
which  they  could  not  be  dq)riYed  by  the 
joint  resolution  without  -denying  them 
due  process  of  law.  But  both  phases 
of  their  contention  were  denied,  it  being 
said  in  the  course  of  the  opinion  that 
''the  whole  thing  remained  in  fieri  and 
subject  to  the  control  of  Congress;"  that 
''there  was  here  no  contract  between  the 
United  States  and  the  widow  and  chil- 
dren" in  the  sense  contended,  that  the 
joint  resolution  "did  not  deprive  the 
widow  and  children  of  any  property,  or 
light  of  propertyi  in  violation  of  the 
Constitution,"  and  that  "the  transaction 
was  merely  the  ordinary  one  of  a  direc- 
tion by  statute  to  a  public  officer  to  per- 
form a  certain  duty,  and  a  subsequent 
direction  to  him  by  statute,  before  he 
had  performed  that  duty  or  had  entered 
upon  its  performance,  not  to  perform 
it." 

For  these  reasons  we  conclude  that 
the  repealing  provision  was  valid,  and 
that  while  it  did  not  affect  RowelFs 
status  as  an  adopted  member  of  the 
tribe,  or  his  right  to  obtain  in  the  usual 
way  an  allotment  from  the  tribal  lands 
not  specially  reserved,  it  did  revoke  the 
special  provision  made  in  his  behalf  in 
the  Act  of  June  17, 1910. 

It  results  that  the  verdict,  instead  of 
being  directed  for  the  defendants,  should 
have  been  directed  for  the  government, 
as  was  requested.  This  requires  that  the 
judgment  be  reversed  and  the  cause  re- 
manded for  a  new  triaL 

Judgment  reversed. 


14721   UNITED  STATES  OF   AMERICA 

v. 

SOLOMON  LOUIS  GINSBERG. 

(See  S.  C.  Reporter's  ed.  472-476.) 

Aliens  —  naturalization  —  final  hear- 
ing: —  open  court. 

1.  The  final  hearing  of  a  petition  for 
naturalization  is  not  had  in  "open  court." 
as  required  by  the  Act  of  June  29,  1006 
(34  Stat,  at  L.  599,  chap.  3592,  Comp.  Stat. 
1013,  §  4368),  §  0,  if,  after  the  petition  is 
first  presented  in  open  court,  the  hearing 
thereof  is  passed  to  and  finally  held  in  the 
chambers  of  the  judge  adjoining  the  court 
room,  on  a  subsequent  day,  and  at  an  hour 
earlier  than  that  to  which  the  court  has 
been  regularly  adjourned. 
[For  other  cases,  see  Aliens,  VII.,  in  Digest 

Sop.  Ct.  1908.1 
•  1  L.  ed. 


Aliens   —   naturalization   —   canceling 
certificate  Illegally  procured. 

2.  A  certificate  of  citizenship  may  be 
set  aside  and  canceled  in  an  independent 
suit  brought  under  the  Act  of  June  29,  1906 
(34  Stat,  at  L.  601,  chap.  3592,  Comp.  Stat 
1913,  §  4374),  §  15,  on  the  ground  that  it 
was  illegally  procured,  if  the  uncontradicted 
evidence  at  the  hearing  of  the  petition  shows 
indisputably  that  the  petitioner  was  not 
qualified  by  residence  for  citizenship,  and 
that  the  court  or  judge  who  heard  the  peti- 
tion and  ordered  the  certificate  misapplied 
the  law  and  the  facts. 

[For  other  cases;  see  Aliens,  VII.»  In  Digest 
Sup.  Ct.  1908.1 

[No.  401.] 

Argued  March  15,  1017.    Decided  April  9, 

1917. 

ON  A  CERTIFICATE  from  the  Unit- 
ed  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  presenting  the 
questions,  inter  alia,  whether  the  final 
hearing  of  a  petition  for  naturalization 
was  had  in  open  court,  and  whether  a 
certificate  of  citizenship  should  be  set 
aside  as  illegally  procured.  First  ques- 
tion answered  in  the  negative.  Other 
question  answered  in  the  affirmative. 

The  certificate  in  question  is  as  fol- 
lows: 

The  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  hereby 
certifies  that  a  record  on  an  appeal  now 
pending  before  it  discloses  the  follow- 
ing: 

The  United  States  of  America  brought 
a  suit  in  the  district  court  of  the  United 
States  for  the  western  district  of  Mis- 
souri to  cancel  a  certificate  of  citizenship 
issued  December  18,  1912,  to  Solomon 
Louis  Ginsberg,  a  native  of  Russia.  The 
suit  was  brought  under  the  provision  of 
§  15  of  the  Act  of  June  29,  1906  (34 
Stat,  at  L.  601,  chap.  3592,  Comp.  Stat. 
1913,  §  4374).  authorizing  ''proceedings 
in  any  court  naving  jurisdiction  to  nat- 
uralize aliens  in  the  judicial  district  in 
which  the  naturalized  citizen  may  reside 
at  the  time  of  bringing  the  suit,  for  the 
purpose  of  setting  aside  and  canceling 
the  certificate  of  citizenship  on  the 
ground  of  fraud,  or  on  the  ground  that 
such  certificate  of  citizenship  was  illegal- 
ly procured.''  On  final  hearing  the  trial 
court  dismissed  the  bill.  The  govern- 
ment appealed. 

The  grounds  for  cancelation  averred  in 
the  bill  were:  (a)  The  certificate  of 
citizenship  was  illegally  procured  in  that 
there  was  a  violation  of  the  provision  of 
§  9  of  the  Act  of  June  29,  1906,  'that 
every  final  hearing  upon  such  petition 
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(for  naturalization)  shall  be  bad  in  open 
court  before  a  judge  or  judges  thereof/' 
the  hearing  in  question  having  been  be- 
fore a  ju^e  in  chambers,  and  not  in 
open  court,  (b)  The  certificate  of  citi- 
zenship was  illegally  procured  because, 
though  the  averments  of  Ginsberg's  peti- 
tion and  the  verifying  affidavits  of  his 
witnesses  were  in  due  form  and  suf- 
ficient on  their  face,  yet  the  undisputed 
facts  disclosed  at  the  hearing  of  the  peti- 
tion showed  he  was  not  qualified  to  be 
admitted  to  citizenship;  and  the  petition 
was  also  a  fraud  upon  the  law. 

At  the  trial  of  the  suit  below  there 
was  no  conflict  in  the  evidence  as  to 
time,  place^  and  circumstances  of  the 
hearing  of  the  petition  for  naturalization 
nor  as  to  Ginsberg's  qualifications  for 
citizenship,  and  the  disclosures  thereof 
to  the  judjge  who  awarded  the  certificate. 
Sworn  statements  of  these  matters  by 
Ginsberg  and  the  two  men  who  acted  as 
his  witnesses  were  made  part  of  the  bill 
of  complaint,  and,  with  the  court  records, 
of  which  judicial  notice  was  taken,  con- 
stituted the  sole  evidence  upon  which 
the  trial  court  refused  to  cancel  the  cer- 
tificate and  dismissed  the  bilL  This  evi- 
dence showed  the  following: 

The  petition  for  naturalization  was 
heard  by  a  United  States  district  judge 
assigned  for  service  at  Kansas  City  in 
the  western  district  of  Missouri,  not  the 
regular  judge  of  that  district.  The  peti- 
tion was  first  brought  up  at  a  night 
session  of  the  court  December  16,  1912, 
and  the  hearing  thereof  was  postponed 
by  the  court,  with  direction  to  Ginsberg 
and  his  witnesses  to  appear  at  the 
judge's  chambers  some  time  after  8 
o'clock  A.  M.  December  18,  1912.  The 
judge's  chambers  were  separate  from  but 
contiguous  to  the  court  room.  According 
to  direction  they  appeared  at  the  cham- 
bers about  half  past  8  o'clock  in  the 
morning,  the  hearing  was  then  had,  and 
the  certificate  of  citizenship  was  award- 
ed. As  shown  by  the  court  records  for 
the  previous  day,  court  had  adjourned 
until  a  later  hour  on  the  18th  than  that 
at  which  the  petition  was  heard.  The 
petition  for  naturalization  was  filed 
June  7, 1912.  The  proofs  at  the  hearing 
of  it  ediowed  that  Ginsberg  had  not  re- 
sided continuously  within  the  United 
States  five  years,  nor  within  the  state  of 
Missouri  one  year,  immediately  preced- 
ing^ the  date  of  his  application,  as  re- 
quired by  §  4,  n  2  and  4  of  the  Act  of 
June  29,  1906.  Ginsberg  was  a  na- 
tive subject  of  Russia.  He  finished  his 
school  studies  in  England  in  1890.  He 
then   went  to  Brazil   and  engaged  in 
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missionary  work.  In  1893  he  identified 
himself  with  a  foreign  mission  board  in 
that  country,  with  which  he  served  con- 
tinuously thereafter.  At  the  end  of  eneli 
seven  years  of  service  he  was  allowed  a 
vacation  of  about  fourteen  months,  and, 
having  married  in  Brazil,  in  1893,  a  na- 
tive of  the  state  of  Missouri,  he  was 
accustomed  to  spend  his  vacations  with 
his  wife's  relatives  in  the  latter  place, 
following  which,  to  use  his  expression, 
''he  would  return  to  his  home  in  Brazil." 
When  he  declared  his  intention  to  become 
a  citizen  of  the  United  States,  in  1904, 
it  was  his  intention  to  sever  his  connec- 
tion with  the  mission  board  and  remain 
in  this  country;  but  the  condition  of  his 
work  in  Brazil  made  it  necessary  for 
him  to  resume  his  residence  there.  In 
the  five  years  preceding  June  7,  1912, 
when  his  petition  for  naturalization  was 
filed,  he  had  been  ''actually  and  physi- 
cally resident  within  the  United  States" 
but  fifty-eight  days;  that  is,  from  the 
10th  of  the  preceding  April.  When  he 
filed  his  petition  for  naturalization  and 
testified  in  support  thereof  he  had  no 
intention  of  claiming  continuous  resi- 
dence in  the  United  States,  but  whenever 
asked  he  stated  the  facts  about  his  actual 
residence  in  Brazil  as  above  recited.  He 
said  the  clerk  of  the  court  prepared  his 
petition,  the  averments  of  which,  if  true, 
were  sufficient  under  the  law. 

It  is  further  certified  that  the  follow- 
ing questions  of  law  arise  from  the  rec- 
ord and  are  presented,  the  decision  of 
which  is  indispensable  to  a  determina- 
tion of  the  case.  To  the  end  that  this 
court  may  properly  discharge  its  duty 
it  desires  the  instruction  of  the  Supreme 
Court  upon  them: 

1.  Is  the  final  hearing  of  a  petition 
for  naturalization  had  in  open  court,  as 
required  by  §  9  of  the  Act  of  June  29, 
1906,  34  Stat,  at  L.  599,  chap.  3592, 
Comp.  Stat.  1913,  §  4368,  if,  after  the 
petition  is  first  presented  in  open  court, 
the  hearing  thereof  is  passed  to  and 
finally  held  in  the  chambers  of  the  judge 
adjoining  the  court  room,  on  a  subse- 
quent day  and  at  an  hour  earlier  than 
that  to  which  the  court  has  been  regu- 
larly adjourned? 

2.  If,  under  the  above  circumstances, 
the  final  hearing  of  the  petition  was  not 
in  open  court,  as  required,  may  the  cer- 
tificate of  citizenship  issued  on  such  a 
hearing  and  the  order  pursuant  thereto 
be  set  aside  and  canceled  in  an  independ- 
ent suit  brought  under  §  15  of  the  Act 
of  June  29,  1906,  chap.  3592,  on  the 
nound  that  it  was  illegally  procured  or 
18  a  fraud  upon  the  lawt 
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3.  Is  it  a  fraud  for  which  a  certificate 
of  citizenship  may  be  set  aside  and  can- 
celed in  an  independent  suit  brought  un- 
der §  15  of  the  Act  of  June  29,  1906, 
chap.  3592,  if  the  essential  averments  of 
residence  in  the  petition  for  naturalisa- 
tion are  sufficient  on  their  face,  but  are 
false  in  fact,  the  petitioner  having  acted 
in  good  faith  and  in  reliance  upon  the 
officer  who  prepared  the  petition  for 
him,  and  having  disclosed  the  truth  at 
the  hearing  thereof! 

4.  May  a  certificate  of  citizenship  be 
set  aside  and  canceled  in  an  independent 
suit  brought  under  §  15  of  the  Act  of 
June  29, 1906,  chap.  3592,  on  the  ground 
that  it  was  illegally  procured,  if  the  un- 
contradicted evidence  at  the  hearing  of 
the  petition  showed  indisputably  that  the 
petitioner  was  not  qualified  by  residence 
for  citizenship,  and  that  the  court  or 
judge  who  heard  the  petition  and  or- 
dered the  certificate  misapplied  the  law 
and  the  facts  t 

Assistant  Attorney  €teneral  Warren 
argued  the  cause,  and  Assistant  Attor- 
ney General  Wallace  filed  a  brief  for  the 
United  States : 

The  words  ''in  open  court,''  as  used  in 
§  9  of  the  Naturalization  Act,  mean  a 
court  formally  opened  and  organized  for 
the  transaction  of  judicial  business;  and 
the  words  "every  final  hearing  shall  be 
had,"  etc.,  mean  that  the  he&ring  shall 
be  wholly,  not  partly,  had  in  open  court. 

Hays  V.  Philadelphia,  W.  &  B.  R.  Co. 
99  Md.  413,  58  Atl.  439;  Butler  v.  Unit- 
ed States,  87  Fed.  665;  United  States  v. 
Pinnell,  185  U.  S.  236,  46  L.  ed.  890, 
22  Sup.  Ct.  Rep.  633;  Jaynes  v.  United 
States,  47  Ct.  CI.  523;  McMullen  v.  Unit- 
ed States,  246  U.  S.  360,  36  L.  ed.  1007, 
13  Sup.  Ct.  Rep.  127;  United  States  v. 
Pitman,  147  U.  S.  669,  37  L.  ed.  324,  13 
Sup.  Ct.  Rep.  425. 

The  provision  that  final  hearings  shall 
be  had  in  open  court  is  mandatory  and 
jurisdiction^,  and  its  violation  warrants 
a  cancelation  suit  under  §  15  of  the  act. 

United  States  v.  Nisbet,  168  Fed. 
1005;  United  States  v.  Kolodner,  199 
Fed.  809;  United  States  v.  Doyle,  103 
C.  C.  A.  233,  179  Fed.  687. 

The  statements  required  to  be  set 
forth  in  a  petition  for  naturalization  be- 
ing of  facts  wholly  within  the  personal 
knowledge  of  the  applicant,  the  law  pre- 
supposes that  they  shall  be  truly  stated. 

Re  Aprea,  158  Fed.  702;  Luria  v.  Unit- 
ed States,  231  U.  S.  9,  24,  58  L.  ed. 

101,  106,  34  Sup.  Ct.  Rep.  10. 
•1  li.  ei. 


Unless  the  conditions  prescribed  by 
Congress  regulating  the  admission  of 
aliens  to  citizenship  in  the  United  States 
are  observed,  the  court's  order  granting 
that  right  is  subject  to  review  in  the 
manner  provided  for  by  §  15  of  the 
Naturalization  Act. 

Tiedt  V.  Carstensen,  61  Iowa,  334,  16 
N.  W.  214;  United  States  v.  Anderson. 

169  Fed.  201 ;  United  States  v.  Plaistow, 
189  Fed.  1006;  United  States  v.  Simon, 

170  Fed.  680;  United  States  v.  Kolodner, 
124  C.  C.  A.  1,  204  Fed.  240;  United 
States  y.  Leles,  227  Fed.  192;  United 
States  V.  Dolla,  100  C.  C.  A.  521,  177 
Fed.  101, 21  Ann.  Cas.  665;  United  States 
V.  Neugebauer,  137  C.  C.  A.  508,  221 
Fed.  938;  State  ex  rel.  Gorelick  v.  Su- 
perior Ct.  75  Wash.  239,  134  Pac.  916, 
Ann.  Cas.  1915C,  425;  Johannessen  v. 
United  States,  225  U.  S.  227,  56  L.  ed. 
1066,  32  Sup.  Ct.  Rep.  613;  Luria  v. 
United  States,  231  U.  S.  9,  58  L.  ed. 
101,  34  Sup.  Ct.  Rep.  10;  United  States 
V.  Cantini,  129  C.  C.  A.  445,  212  Fed. 
925;  United  States  v.  Mulvey,  146  C.  C. 
A.  471,  232  Fed.  513;  United  States  v. 
Ness,  145  C.  C.  A.  144,  230  Fed.  950; 
United  States  v.  Rockteschell,  125  C.  C. 
A.  532,  208  Fed.  530;  United  States  v. 
Nopoulos,  225  Fed.  656. 

No  appearance  for  Solomon  Louis 
Ginsberg. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

Four  questions  have  been  certified  (Ju- 
dicial Code,  §  239  [36  Stat  at  L.  1157, 
chap.  231,  Comp.  Stat.  1913,  §  1216]); 
but  considering  the  accompanying  state- 
ment of  facts  and  our  views  in  respect 
of  the  law,  answers  to  the  first  and 
fourth  will  enable  the  circuit  court  of 
appeals  properly  to  determine  the  issues 
involved.  United  States  v.  Britton,  108 
U.  S.  199,  207,  27  L.  ed.  698,  700,  2  Sup. 
Ct.  Rep.  531. 

Question  ''1.  Is  the  final  hearing  of  a 
petition  for  naturalization  had  in  open 
court  as  required  by  §  9  [473]  of  the 
Act  of  June  29,  1906,  chap.  3592,  34 
Stat,  at  L.  599,  Comp.  Stat.  1913,  §  4368, 
if,  after  the  petition  is  first  presented 
in  open  court,  the  hearing  thereof  is 
passed  to  and  finally  held  in  the  cham- 
bers of  the  judge  adjoining  the  court 
room,  on  a  subsequent  day  and  at  an 
hour  earlier  than  that  to  which  the 
court  has  been  regularly  adjourned  f" 

Question  **4.  May  a  certificate  of  citi- 
zenship be  let  aside  and  canceled  in  an 
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independent  suit  brought  under  §  15  of 
the  Act  of  June  29^  1906,  chap.  3592,  on 
the  ground  that  it  was  illegally  procured, 
if  the  uncontradicted  evidence  at  the 
hearing  of  the  petition  showed  indis- 
putably that  the  petitioner  was  not  quali- 
fied by  residence  for  citizenship,  and 
that  the  court  or  judge  who  heard  the 
petition  and  ordered  the  certificate  mis- 
applied the  law  and  the  facts  f" 

Prior  to  1906  "the  Uniform  Rule  of 
Naturalization"  authorized  by  the  Con- 
stitution was  found  in  the  Act  of  1802 
[2  Stat,  at  L.  153,  chap.  28],  and  a  few 
amendments  thereto.  This  enumerated 
only  general  controlling  principles. 
Grievous  abuses  having  arisen,  Congress 
undertook,  by  the  Act  of  June  29,  1906 
(34  Stat,  at  L.  596,  chap.  3592,  Comp. 
Stat.  1913,  §  963),  to  prescribe  "and  fix 
a  uniform  system  and  a  code  of  pro- 
cedure in  naturalization  matters."  Re- 
port Committee  on  Immigration  and  Nat- 
uralization, H.  R.  1789,  Feb.  26,  1906. 
This  specifies  with  circumstantiality  the 
manner  ("and  not  otherwise")  in  which 
an  alien  may  be  admitted  to  become  a 
citizen  of  the  United  States;  what  his 
preliminary  declaration  shall  be;  form 
and  contents  of  his  sworn  petition  to  the 
court  and  witnesses  by  which  it  must 
be  verified;  form  of  oath  to  be  taken  in 
open  court;  necessary  proof  concerning 
residence,  character,  etc.  The  clerk  is 
required  to  post  notice  of  the  petition 
with  details  concerning  applicant,  when 
final  hearing  will  take  place,  names  of 
witnesses  by  which  alleged  facts  are  to 
be  established,  etc.  And  it  is  further 
provided : 

Section  9.  "That  every  final  hearing 
upon  such  petition  [474]  shall  be  had 
in  open  court  before  a  judge  or  judges 
thereof,  and  every  final  order  which  may 
be  made  upon  such  petition  shall  be  un- 
der the  hand  of  the  court  and  entered 
in  full  upon  a  record  kept  for  that  pur- 
pose, and  upon  such  final  hearing  of 
such  petition  the  applicant  and  witnesses 
shall  be  examined  under  oath  before  the 
court  and  in  the  presence  of  the  court." 

Section  15.  "That  it  shall  be  the  duty 
of  the  United  States  district  attorney  for 
the  respective  districts,  upon  affidavit 
showing  good  cause  therefor,  to  institute 
procee^ngs  in  any  court  having  juris- 
diction to  naturalize  aliens  in  the  judi- 
cial district  in  which  the  naturalized 
citizen  may  reside  at  the  time  of  bring- 
ing the  suit,  for  the  purpose  of  setting  I 
aside  and  canceling  the  certificate  of  citi-  i 
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zenship  on  the  ground  of  fraud  or  on 
the  ground  that  such  certificate  of  citi- 
zenship was  illegally  procured.  In  any 
such  proceedings  the  party  holding  the 
certificate  of  citizenship  alleged  to  have 
been  fraudulently  or  illegally  procured 
shall  have  sixty  days'  personal  notice  in 
which  to  make  answer  to  the  petition  of 
the  United  States;  and  if  the  holder  of 
such  certificate  be  absent  from  the  Unit- 
ed States  or  from  the  district  in  which 
he  last  had  his  residence,  such  notice 
shall  be  given  by  publication  in  the  man- 
ner provided  for  the  service  of  summons 
by  publication  or  upon  absentees  by  the 
laws  of  the  state  or  the  place  where  such 
suit  is  brought." 

In  Johannessen  ▼.  United  States,  225 
U.  S.  227, 56  L.  ed.  1066,  32  Sup.  Ct.  Rep. 
613,  we  discussed  the  purpose  and  effect 
of  the  act. 

An  alien  who  seeks  political  rights  as 
a  member  of  this  nation  can  rightfully 
obtain  them  only  upon  terms  and  con- 
ditions specified  by  Congress.  Courts 
are  without  authority  to  sanction  change 
or  modifications;  their  ddty  is  rigidly  to 
enforce  the  legislative  will  in  respect  of 
a  matter  so  vital  to  the  public  welfare. 

Section  9  requires  a  final  hearing  upon 
the  petition  in  [475]  open  court.  The 
term  "open  court"  is  used  in  contradis- 
tinction to  a  judge  sitting  in  chambers. 
Bouvier's  Law  Diet.  The  whole  statute 
indicates  a  studied  purpose  to  prevent 
well-known  abuses  by  means  of  publicity 
throughout  the  entire  proceedings.  Its 
plain  language  repels  the  idea  that  any 
part  of  a  final  hearing  may  take  place 
in  chambers,  whether  adjoining  the  court 
room  or  elsewhere. 

No  alien  has  the  slighteet  right  to 
naturalization  unless  all  statutory  re- 
quirements are  complied  with ;  and  every 
certificate  of  citizenship  must  be  treated 
as  granted  upon  condition  that  the  gov- 
ernment may  challenge  it,  as  provided 
in  §  15,  and  demand  its  cancelation  un- 
less issued  in  accordance  with  such  re- 
quirements. If  procured  when  pre- 
scribed qualifications  have  no  existence 
in  fact,  it  is  illegally  procured;  a  mani- 
fest mistake  by  the  judge  cannot  supply 
these  nor  render  their  existence  non- 
essentiaL 

Question  numbered  1  must  be  answered 
in  the  negative;  numbered  4  in  the  af- 
firmative. 

And  it  is  so  ordered. 
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[476]   UNITED  STATES,  Plff.   in  Err., 

V, 

MATHEW  T.  QRADWELL  et  al.  (No.  683.) 
UNITED  STATES,  Plff.  in  Err., 

V. 

CHARLES  HAMBLY  etal.    (No.  684.) 


UNITEp  STATES,  Plff.  in  Err., 

V. 

EDWARD  OTOOLE  et  al.    (No.  776.) 


UNITED  STATES,  Plff.  in  Err., 

V. 

EDWARD  OTOOLE  et  al.     (No.  776.) 

(See  S.  C.  Reporter's  ed.  476-480.) 

Conspiracy  —  to  defraud  United  States 
—bribery  or  llicgai  votinir  at  state 
ele<^tlous. 

1.  A  conq>iracj  to  bribe  electors  at  a 
congressional  election,  or  to  cause  tliem  to 
vote  illegally  i^t  a  primary  election  for  the 
nomination  of  candidates  for  the  United 
States  Senate,  cannot  be  regarded  as  one 
to  defraud  the  United  States,  within  the 
meaning  of  U.  S.  Grim.  Code,  §  37,  pun- 
ishing criminally  a  conspiracy  '*to  defraud 
the  United  States  in  any  manner  for  any 
purpose,"  in  view  of  the  origin,  classifica- 
tion, and  use  made  of  this  section,  which 
was  originally  a  part  of  an  act  for  the  pro- 
tection of  the  revenue,  and  now  appears  in 
a  chapter  of  the  Criminal  Code  devoted  to 
''Offenses  against  the  Operation  of  the  Gov- 
ernment," rather  than  in  the  chapter  which 
deals  with  the  ''Offenses  against  the  Elective 
Franchise  and  Civil  Rights  of  Citizens," 
and  of  the  history  of  the  conduct  and  policv 
of  the  Federal  government  in  dealing  witn 
congressional  elections. 

[For   other  cases,   see   Consntrncy,   II.;   Blec- 
tlons.  v..  In  Digest  Sup.  Ct.  1008.] 

Conspiracy  —  against  civil  rights  —  il- 
legal voting  at  state  primary  election. 

2.  A  conspiracy  to  compass  the  defeat 
of  certain  candidates  for  the  nomination 
for  United  States  Senator  by  causing  illegal 
voting  for  an  opposing  party  candidate  at  a 
nominating  primary  election  cannot  be  said 
to  "injurs"  or  "oppress"  them  in  the  free 
exercise  or  enjoyment  of  rights  or  privileges 
secured  to  them  by  the  Federal  Constitution 
or  laws,  or  because  of  their  having  exercised 
the  same  within  the  meaning  of  U.  S.  Crim. 
Code,  S  19  (originally  enacted  for  the  pro- 
tection of  the  civil  rights  of  the  then  lately 
enfranchised  negro),  even  if,  in  general,  a 

Kote. — On  eonstitutionality  of  pri- 
mary election  laws — see  notes  to  People 
ex  rel.  Phillips  y.  Strassheim,  22  L.R.A. 
(N.S.)  1135;  State  ex  rel.  Miller  v.  Flah- 
erty, 41  L.R.A.(N.S.)  132;  and  Waples 
V.  Marrast,  L.R.A.1917A,  259. 

On   ''primary   elections''   as   elections 
within  Constitution  or  statute  relating 
to  elections,  generally — see  note  to  Line 
▼.  Waite,  18  L.R.A.(N.S.)  412. 
•  1  L.  ed. 


nominatin|^  primary  should  be  treated  as  an 
election  witnin  the  meaning  of  the  Federal 
Constitution,  where,  by  the  local  law  under 
which  the  primary  in  question  was  held, 
only  candidates  for  Congress  belonging  to  a 
political  party  which  polled  3  per  cent  of 
the  vote  of  the  entire  state  at  tne  last  pre- 
ceding general  election  could  be  voted  for, 
and,  after  the  nominating  primary,  can* 
didates,  even  persons  who  had  failed  at  the 
primary,  could  be  nominated  by  certificate 
signed  by  not  less  than  5  per  cent  of  tiie 
entire  vote  polled  at  the  last  preceding  elec- 
tion. 

(For  other  esses,  see  Consplrncy,  III.;  Elec- 
tions, v.,  in  Digest  Sup.  Ct.  1908.] 

Elections  —  state  primary  laws  —  adop- 
tion by  Congress. 

8.  All  the  primary  laws  of  a  state  ap- 
plicable to  nominations  for  United  States 
Senator  were  not  in  effect  adopted  by  Con- 
gress by  the  enactment  of  the  Corrupt  Prac- 
tices Act  of  June  25,  1010  (36  Stat,  at  L. 
822,  chap.  392,  Comp.  SUt  1913,  §  188), 
and  the  amendments  of  August  19,  1911 
(37  Stat,  at  L.  25,  chap.  33,  Comp.  Stat. 
1913,  §  192),  and  August  23,  1912  (37 
Stat,  at  L.  3G0.  chap.  349,  Comp.  SUt.  1913, 
§  195),  recognizing  primarv  elections  and 
limiting  the  expenditures  of  candidates  for 
Senator  in  connection  with  them. 
(For  other  cases,  see  ElectioDit,  I.,  In  Diirest 
Sap.  Ct.  1908.1 

Elections  —  congressional  regulations  — 

nomination  and  election  of  senators 

—  state  primary. 

4.  The  temporarv  measure  enacted  by 

Congress  for  the  conduct  of  the  nomination 

and  election  of  United  States  Senator  until 

other  provisions  should  be  made  by  stato 

legislation  (Act  of  June  4,  1914,  38  Stat,  at 

L.   384,  chap.    103)    was  superseded   by   a 

state  primary  election  law  upon  the  effective 

date  of  such  law. 

[For  other  canes,  see  Elections,  I.,  In  Digest 
Sup.  Ct.  1008.1 

fNos.  683,  684,  775,  and  776.] 

Argued  March  16,  1017.     Decided  April  9, 

1917. 

TWO  WRITS  OF  ERROR  to  the  Dis- 
trict Court  of  the  United  States  for 
the  District  of  Rhode  Island  to  review 
judgments  sustaining  demurrers  to  in- 
dictments charging  conspiracies  to  de- 
fraud the  United  States  by  bribing  vot- 
ers at  a  congressional  election.  Affirmed. 
Also 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  West  Virginia  to  review  a  jadg« 
ment  sustaining  a  demurrer  to  an  indict- 
ment charging  a  conspiracy  to  defraud 
the  United  States  by  causing  illegal  vot- 
ing at  a  primary  election  for  the  nomi- 
nation of  candidates  for  the  United 
States  Senate.    Affirmed.    Also 
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IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  West  Virginia  to  review  a  judg- 
ment sustaining  a  demurrer  to  an  in- 
dictment charg^g  a  conspiracy  to  in- 
jure or  oppress  candidates  for  the  nomi- 
nation of  Senator  of  the  United  States 
by  causing  illegal  voting  for  an  oppos- 
ing party  candidate  at  a  state  primary 
nominating  election.    Affirmed. 

See  same  case  below,  in  No.  683,  234 
Fed.  446;  in  Nos.  775,  776,  236  Fed.  993. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Q^neral  Wallaco 
argued  the  cause  and  filed  a  brief  for 
plaintiff  in  error: 

Regardless  of  the  common-law  mean- 
ing of  ''to  defraud,"  it  is  settled  that  the 
addition  of  the  words  ''in  any  manner 
or  for  any  purpose"  has  caused  the  com- 
bined statutory  phrase  to  denote  the  vio- 
lations of  any  right  by  artifice  or  deceit. 
This  is  especially  true  when  the  posses- 
sors of  the  right  are  the  people  of  the 
United  States  in  their  political  capacity. 

United  States  v.  Keitel,  211  U.  S.  370, 
393,  53  L.  ed.  230,  242,  29  Sup.  Ct.  Rep. 
123;  Haas  v.  Henkel,  216  U.  S.  462,  479, 
54  L.  ed.  569,  577,  30  Sup.  Ct.  Rep.  249, 
17  Ann.  Cas.  1112;  Curley  v.  United 
States,  64  C.  C.  A.  369,  130  Fed.  1,  105 
U.  S.  628,  49  L.  ed.  351,  25  Sup.  Ct.  Rep. 
787;  United  States  v.  Morse,  161  Fed. 
436;  United  States  v.  Aczel,  219  Fed. 
938. 

It  must  be  remembered  that  when  the 
Constitution  was  framed  and  put  in 
operation  the  thirteen  states  had  for 
many  years  had  stable  governments  in 
full  operation,  with  laws  and  usages,  es- 
pecially governing  the  choice  of  officers. 
The  Federal  government  was  an  experi- 
ment. It  would  have  been  unwise  and 
even  impossible  to  have  then  established 
completely  independent  Federal  machin- 
ery for  the  enforcement  of  all  Federal 
rights.  Especially  was  this  so  as  to  elec- 
tions. The  state  machinery  stood  ready 
at  hand.  But  in  using  it,  they  did  so 
to  enforce  a  Federal  right,  not  to  confer 
local  power  upon  the  states. 

Ex  parte  Siebold,  100  U.  S.  371,  388, 
25  L.  ed.  717,  724. 

A  citizen  of  the  United  States  has  a 
right,  guaranteed  by  the  Constitution,  to 
elections  free  from  bribery,  fraud,  and 
intimidation,  in  so  far  as  they  affect  Fed- 
eral officials. 

Wiley  V.  Sinkler,  179  U.  S.  58,  45  L. 
ed.  84,  21  Sup.  Ct.  Rep.  17;  Swafford  v. 
Templeton,  185  U.  S.  487,  46  L.  ed.  1005, 
22  Sup.  Ct.  Rep.  783;  Logan  v.  United 
States,  144  U.  S.  263,  294,  295,  36  L.I 
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ed.  429,  439,  440,  12  Sup.  Ct.  Rep.  617; 
Ex  parte  Yarbrough,  110  U.  S.  651,  28 
L.  ed.  274,  4  Sup.  Ct.  Rep.  152;  Ex  parte 
Siebold,  300  U.  S.  371,  25  L.  ed.  717; 
Com.  V.  Silsbee,  9  Mass.  418;  Aczel  v. 
United  States,  146  C.  C.  A.  578,  232  Fed. 
652. 

That  being  so,  is  it  possible  that  the 
United  States  has  not  at  least  as  great 
a  right  under  the  Constitution  f  The 
citizen  obtains  his  right  merely  because 
he  is  a  member  of  a  great  political  com- 
munity, and  as  such  vitally  interested 
in  the  honest  election  of  those  who  ad- 
minister its  affairs.  Is  it  possible  that 
the  community  itself  has  not  a  corres- 
ponding right  t  That  a  citizen  can  de- 
rive something  from  membership  in  a 
body  which  itself  has  nothing? 

Crandall  v.  Nevada,  6  Wall.  35,  43, 
18  L.  ed.  745,  747. 

Bribery  at  an  election  was  a  misde- 
meanor at  common  law. 

Com.  V.  McHale,  97  Pa.  397,  39  Am. 
Dec.  808. 

In  Com.  v.  Silsbee,  9  Mass.  417,  and 
Com.  V.  Hoxey,  16  Mass.  385,  the  court 
applied  the  common  law  to  frauds  and 
misconduct  at  town  meetings,  though 
that  law  knew  nothing  of  such  meetings. 

State  laws  w^hich  Congress  sees  no  oc- 
casion to  alter,  but  which  it  allows  to 
stand,  are  in  effect  adopted  bv  Congress. 

Ex  parte  Siebold,  100  U.  S.  371,  388, 
25  L.  ed.  717,  723. 

Mr.  Alexander  L.  Churchill  argued  the 
cause  and  filed  a  brief  for  defendants  in 
error  in  Nos.  683  and  684: 

Section  37  of  the  Penal  Code  of  the 
United  States  does  not  and  was  not  in- 
tended to  protect  elections  of  Represen- 
tatives in  the  Conoress  of  the  United 
States  from  a  conspiracy  to  bribe  elect- 
ors or  corrupt  such  elections  by  the  use 
of  intoxicating  liquor. 

The  Federalist,  Dawson's  ed.  410 ;  Jop- 
lin  Mercantile  Co.  v.  United  States,  235 
U.  S.  699,  59  L.  ed.  431,  35  Sup.  Ct.  Rep. 
200;  James  v.  Bowman,  190  U.  S.  127, 
47  L.  ed.  979,  23  Sup.  Ct.  Rep.  678; 
Madison,  Argument  before  Virginia  Con- 
vention, 3  Farrand,  Records  of  Federal 
Conventions,  311,  312;  Ex  parte  Siebold, 
100  U.  S.  371,  25  L.  ed.  717;  Trade-Mark 
Cases,  100  U.  S.  82,  25  L.  ed.  550; 
United  States  v.  Mosley,  238  U.  S.  383, 
59  L.  ed.  1355,  35  Sup.  Ct.  Rep.  904; 
1  Story,  Const.  4th  ed.  576. 

There  is  nothing  in  any  aspect  of  the 
case  which  brings  the  indictment  within 
the  doctrines  announced  in  Ex  parte  Yar- 
brough, 110  U.  S.  651,  28  L.  ed.  274,  4 
Sup.  Ct.  Rep.  152;  Wiley  v.  Sinkler,  179 
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U.  S.  6S,  45  L.  ed.  84,  21  Sap.  Ct.  Rep. 
17;  Swafford  v.  Templeton,  185  U.  8. 
487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep. 
763;  United  States  v.  Mosley,  238  U.  S. 
383,  59  L.  ed.  1355,  35  Sup.  Ct.  Rep. 
904. 

The  application  of  the  rule  followed 
by  this  court,  that  an  act  of  Congress 
will  not  be  construed  to  confer  jurisdic- 
tion on  the  United  States  in  a  field 
wherein  the  states  are  exercising  a  law- 
ful jurisdiction,  in  the  absence  of  a 
specific  declaration  to  that  effect,  is  pe- 
culiarly called  for  in  this  case. 

JopUn  Mercantile  Co.  v.  United  States, 
236  U.  8.  531,  59  L.  ed.  705,  35  Sup. 
Ct.  Rep.  291;  Joplin  Mercantile  Co!  v. 
United  States,  235  U.  S.  699,  59  L.  ed. 
431,  35  Sup.  Ct.  Rep.  200. 

The  United  States  cannot  maintain  an 
indictment  for  conspiring  to  defraud  the 
United  States  by  the  bribery  of  electors 
at  a  Congressional  election  in  the  absence 
of  a  statute  declaring  or  defining  the 
rights  or  functions  in  respect  to  which 
it  is  alleged  the  United  States  was  to  be 
defrauded  as  alleged  in  the  indictment. 

United  States  v.  Keitel,  211  U.  S.  370, 
53  L.  ed.  230,  29  Sup.  Ct.  Rep.  123; 
United  States  v.  Waddell,  112  U.  S.  76, 
28  L.  ed.  673,  5  Sup.  Ct.  Rep.  36;  United 
States  V.  Harris,  106  U.  S.  629,  27  L. 
ed.  290,  1  Sup.  Ct.  Rep.  601;  United 
States  V.  Mosley,  238  U.  S.  383,  59  L. 
ed.  1355,  35  Sup.  Ct.  Rep.  904. 

The  United  States  cannot  maintain 
an  indictment  for  conspiring  to  defraud 
the  United  States,  based  on  the  allega- 
tions of  a  conspiracy  to  violate  the  penal 
laws  of  the  state  of  Rhode  Island  pro- 
hibiting bribery  at  elections  held  within 
that  state. 

Cooley  V.  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Huntington  v.  Attrill, 
146  U.  S.  657,  36  L.  ed.  1123,  13  Sup. 
Ct.  Rep.  224 ;  Pettibone  v.  United  States, 
148  U.  S.  197,  37  L.  ed.  419,  13  Sup. 
Ct.  Rep.  642;  Shoshone  Min.  Co.  v.  Rut- 
ter,  177  U.  S.  505,  44  L.  ed.  864,  20  Sup. 
Ct.  Rep.  726;  Ex  parte  Siebold,  100  U. 
S.  371,  25  L.  ed.  717;  Gwin  v.  Breedlove, 
2  How.  29,  11  L.  ed.  167;  United  States 
V.  Morrissey,  32  Fed.  ^  17 ;  United  States 
V.  Reese,  92  U.  S.  241,  23  L.  ed.  574. 

This  indictment  is  not  sustained  by 
the  authority  of  any  decisions  in  the 
courts  of  the  United  States. 

Haas  V.  Henkel,  216  U.  S.  462,  54  L. 

ed.  569,  30  Sup.  Ct.  Rep.  249,  17  Ann. 

Cas.  1112;  Curley  v.  United  States,  64 

C.  C.  A.  369,  130  Fed.  1 ;  United  States 

V.  Aczel,  219  Fed.  917, 146  C.  C.  A.  578, 

232  Fed.  652. 
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Mr.  John  W.  Onmntingi  argued  the 
cause,  and,  with  Messrs.  James  T.  Cum- 
mings  and  John  J.  Fitzgerald,  filed  a 
brief  for  defendant  in  error  George  D. 
Flynn : 

While  Congress  has  the  power  to  se- 
cure free  and  fair  elections,  the  right 
to  such  an  election  springs  from  the 
exercise  of  this  power  by  legislation,  and 
until  the  power  is  exercised  there  is  no 
right. 

Ex  parte  Yarbrough,  110  U.  S.  661,  28 
L.  ed.  274,  4  Sup.  Ct.  Rep.  152;  Re 
Neagle,  135  U.  S.  1,  34  L.  ed.  55,  10 
Sup.  Ct.  Rep.  658;  Prigg  v.  Pennsyl* 
vania,  16  Pet.  539,  617,  10  L.  ed.  1060, 
1089. 

Mr.  John  H.  Holt  argued  the  cause, 
and,  with  Mr.  Luther  C.  Anderson,  filed 
a  brief  for  defendants  in  error  in  Nos. 
775  and  776 : 

This  indictment  is  based  on  §  19  of 
the  Federal  Criminal  Code,  which  is  a 
highly  penal  statute,  and  is  subject, 
therefore,  to  strict  construction. 

United  States  v.  Wiltberger,  5  Wheat. 
86,  5  L.  ed.  40. 

The  people  of  the  United  States,  resi- 
dent within  any  state,  are  subject  to  two 
goyemments,  one  state  and  the  other 
national,  established  for  different  pur- 
poses, possessed  of  different  powers, 
exercising  separate  jurisdictions,  each 
supreme  in  its  own  particular  sphere, 
and  together  forming  one  complete  gov^ 
ernment  for  the  protection  of  all  citi- 
zens of  both. 

United  SUtes  v.  Cruikshank,  92  U.  S. 
642,  23  L.  ed.  688. 

There  is  a  citizenship  of  the  United 
States  and  also  a  citizenship  of  the  re- 
spective states,  and  the  same  person  may 
be,  at  the  same  time,  a  citizen  of  both. 
He  has  certain  rights,  both  as  a  citizen 
of  the  state  and  as  a  citizen  of  the 
United  States,  but  the  rights  secured  to 
him  by  the  state  are  different  from  those 
secured  by  the  United  States.  For  the 
protection  of  his  rights,  he  must  look 
to  that  government  from  which  the  par- 
ticular right  of  which  he  may  be  de- 
prived is  derived. 

Slaughter-House  Cases,  16  Wall.  74, 
21  L.  ed.  408;  United  States  v.  Cruik- 
shank, supra. 

Whatever  rights   the   candidates   for 

the  nomination  for  the  office  of  Senator 

in  the  Congress  of  the  United  States 

from  the  state  of  West  Virginia  had  in 

the  primary  election  held  in  the  state  of 

West  Virginia  on  the  6th  day  of  June, 

1916,  were  derived  solely  from  the  state 

of  AVest  Virginia,  and  accrued  to  them 
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under  and  by  virtue  of  the  fact  that 
they  were  citizens  of  the  state  of  West 
Virginia,  as  distinguished  from  citizens 
of  the  United  States,  and  the  offenses  as 
charged,  if  any  such  were  committed, 
were  offenses  against  the  state  of  West 
Virginia  and  its  citizens,  and  not  against 
the  United  States,  as  a  sovereign  govern- 
ment, or  against  any  right  of  its  citizens 
guaranteed  to  them  under  its  Constitu- 
tion and  laws. 

Minor  v.  Happersett,  21  Wall.  162, 
178,  22  L.  ed.  627.  631. 

The  rights  and  privil^es  secured  to 
citizens  by  the  Constitution  of  the  United 
States  are  the  rights  and  privileges,  and 
only  such  rights  and  privileges,  as  are 
common  to  all  persons  as  members  of 
society  constituting  the  great  body  of 
citizens  of  the  United  States.  They  are 
designated  "civil  rights,"  as  distin- 
guished from  ''political  rights.'' 

Ibid. 

Such  civil  rights  are  absolute  and  per- 
sonal. They  can  never  be  withheld, 
under  the  Constitution  of  the  United 
States,  and  may  always  be  judicially  en- 
forced. They  are  the  fundamental  rights 
which  belong  to  the  citizens  of  every 
free  government,  subject  only  to  such 
just  restrictions  as  may  be  prescribed  for 
the  general  good. 

Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394. 

The  privileges  and  immunities  of  the 
citizens  of  the  several  states  are  those 
which  are  fundamental;  which  belong 
of  right  to  the  citizens  of  all  free  gov- 
ernments, and  which  have  at  all  times 
been  enjoyed  by  citizens  of  the  several 
states  which  compose  this  Union,  from 
the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  They  may  all 
be  comprehended  under  the  following 
general  heads :  protection  by  the  govern- 
ment, with  the  right  to  acquire  and 
possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety, 
subject,  nevertheless,  to  such  restraints 
as  the  government  may  prescribe  for  the 
general  good  of  the  whole. 

Hodges  V.  United  States,  203  U.  S.  15, 
61  L.  ed.  68,  27  Sup.  Ct.  Rep.  6;  Cor- 
field  V.  Coryell,  4  Wash.  C.  C.  371,  Fed. 
Cas.  No.  3230. 

Only  legal  rights  can  be  judicially  en- 
forced. 

United  States  v.  Patrick,  54  Fed.  339. 

Federal  rights  must  be  granted  by  the 
Constitution. 

United  States  v.  Cruikshank,  supra. 

Congress  must  first  act  before  a  con- 
stitutional right  of  a  citizen  can  be  ju- 
dicially recognized  and  enforced.     This 
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is  so  for  the  reason  that  the  United 
States  has  no  common  law. 

United  States  v.  Worrall,  2  Dall.  385, 
1  L.  ed.  426;  AVheaton  v.  Peters,  8  Pet 
591,  8  L.  ed.  1055;  United  States  v. 
Reese,  92  U.  S.  218,  23  L.  ed.  564; 
United  States  v.  Eaton,  144  U.  S.  677, 
36  L.  ed.  591,  12  Sup.  Ct.  Rep.  764; 
United  States  v.  Hudson,  7  Cranch,  32, 
3  L.  ed.  259;  United  States  v.  Waddell, 
112  U.  S.  76,  28  L.  ed.  673,  5  Sup.  Ct. 
Rep.  35;  Willson  v.  Black  Bird  Creek 
Marsh  Co.  2  Pet.  245,  7  L.  ed.  412 ;  Cool- 
ey  V.  Port  Wardens,  12  How.  299,  13 
L.  ed.  996;  Pennsylvania  v.  Wheeling  & 
B.  Bridge  Co.  13  How.  518,  14  L.  ed. 
249;  Manchester  v.  Massachusetts,  139 
U.  S.  240,  35  L.  ed.  159, 11  Sup.  Ct.  Rep. 
559. 

The  framers  of  the  Constitution  of 
the  United  States  provided  for  state 
regulation  of  elections,  subject  to  the 
ultimate  control  of  the  Federal  govern- 
ment, wherever  Federal  rights  are  in- 
volved. Consequently,  elections  were 
left  to  the  con.trol  of  the  state  govern- 
ments as  being  best  acquainted  with  the 
situation  of  the  people,  subject  to  the 
control  of  the  general  government,  in 
order  to  enable  it  to  produce  uniform- 
ity and  prevent  its  own  dissolution. 

Madison,  Argrument  before  Virginia 
Convention,  3  Farrand,  Records  of  Fed- 
eral Conventions,  pp.  311,  312;  Hamil- 
ton, The  Federalist,  Essay  No.  LIX.  p. 
320. 

The  right  to  vote  is  a  privilege  derived 
from  the  state,  and  not  from  the  Federal, 
government. 

United  States  v.  Reese,  92  U.  S.  214, 
23  L.  ed.  563;  United  States  v.  Cruik- 
shank, 92  U.  S.  542,  23  L.  ed.  588. 

The  Constitution  of  the  United  States 
does  not  confer  the  right  of  suffrage  up- 
on anyone,  nor  does  the  United  States 
have  any  voters  of  its  own  creation  in 
the  states. 

Minor  v.  Happersett,  21  Wall.  178,  22 
L.  ed.  631. 

The  right  of  suffrage  is  not  even  a 
necessary  attribute  of  Federal  citizen- 
ship. 

United  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  ed.  588. 

On  the  other  hand,  it  is  not  necessary 
that  the  voters  under  state  laws,  even  at 
elections  for  presidential  electors  and 
members  of  Congress,  shall  be  citizens 
of  the  United  States.  Under  certain  pre- 
scribed conditions,  citizens  of  the  state, 
but  not  of  the  United  States,  may  vote 
for  state  and  Federal  officers  in  Mis- 
souri, Alabama,  Arkansas,  Florida,  Geor- 
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g'lRf   Indiana,    Kansas,   Minnesota,    and 
Texas,  and,  perhaps,  in  other  states. 

Minor  v.  Happersett,  88  U.  S.  162,  22 
L.  ed.  62. 

The  adoption  of  the  14th  Amendment 
did  not  add  to  the  privileges  and  im- 
munities of  citizens  of  the  United  States. 

Ibid. 

Neither  does  the  15th  Amendment  to 
the  Constitution  confer  any  additional 
rights  upon  the  individual  citizen  in  the 
exercise  of  the  elective  franchise.  The 
inhibition  contained  in  the  15th  Amend- 
ment is  upon  the  states,  and  not  upon 
the  individual,  and  the  power  of  the  Fed- 
eral government  under  such  Amendment 
is  limited  to  the  enactment  of  laws  to 
prevent  the  right  of  a  citizen  of  the 
United  States  to  vote  to  be  denied  or 
abridged  on  account  of  race,  color,  or 
condition. 

Karem  v.  United  States,  61  L.R.A. 
437,  57  C.  C.  A.  486, 121  Fed.  250;  Guinn 
V.  United  States,  238  U.  S.  347,  354,  59 
L.  ed.  1340,  1344,  L.R.A.1916A,  1124,  35 
Sup.  Ct.  Rep.  926. 

A  primary  election  is  not  an  election 
within  the  meaning  of  the  term  as  used 
in  the  state  laws  and  Constitutions. 

State  ex  rel.  Von  Stade  v.  Taylor,  220 
Mo.  619,  119  S.  W.  373;  State  ex  rel. 
Zent  V.  Nicholas,  50  Wash.  508,  97  Pac. 
728;  Ledgerwood  v.  Pitts,  122  Tenn.  570, 
125  S.  W.  1036;  State  ex  rel.  Gulden  v. 
Johnson,  87  Minn.  221,  91  N.  W.  604, 
840;  State  ex  rel.  Nordin  v.  Erickson, 
119  Minn.  152,  137  N.  W.  385;  Brown 
y.  Smallwood,  130  Minn.  492,  L.R.A. 
1916B,  931,  153  N.  W.  953;  Montgomery 
V.  Chelf,  118  Ky.  766,  82  S.  W.  388; 
Gray  v.  Seitz,  162  Ind.  1,  69  N.  E.  456. 

It  takes  something  more  than  a  mere 
reference  in  an  act  of  Congress  to  a 
state  election  in  order  to  make  the  elec- 
tion laws  of  the  state  governing  such 
elections  the  laws  of  the  United  States. 

Anthony  v.  Burrow,  129  Fed.  783. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

These  four  cases  were  argued  together 
because  the  indictments  in  the  first  three 
must  be  justified,  if  at  all,  under  the 
same  section  (§  37)  of  the  Criminal 
Code  of  the  United  States  [35  Stat,  at 
L.  1096,  chap.  321,  Comp.  Stat.  1913,  § 
10,201],  while  the  fourth  involves  the  ap- 
plication of  §  19  of  that  Code  to  the 
same  state  of  facts  which  we  have  in  the 
third  case. 

In  the  Gradwell  Case  (No.  683)  and  in 
the  Hambly  Case  (No.  684)  the  fourteen 
defendants  are  charged  in  the  indict- 
ments [478]  with  having  conspired  to- 
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gether  "to  defraud  the  United  States," 
and  to  commit  a  willful  fraud  upon  the 
laws  of  the  state  of  Rhode  Island,  by 
corrupting  and  debauching,  by  bribery 
of  voters,  the  general  election  held  on 
the  3d  of  November,  1914,  at  which  a 
Representative  in  Congress  was  voted 
for  and  elected  in  the  second  congres- 
sional district  of  Rhode  Island  in  the 
Gradwell  Case,  and  in  the  first  congres- 
sional district  in  the  Hambly  Case,  there- 
by preventing  "a  fair  and  clean"  elec- 
tion. 

No.  775  relates  to  the  conduct  of  a 
primary  election  held  in  the  state  of 
West  Virginia  on  the  6th  of  June,  1916, 
under  a  law  of  that  state  providing  for 
a  state-wide  nomination  of  candidates 
for  the  United  States  Senate.  In  the  in- 
dictment twenty  defendants  are  charged 
with  conspiring  "to  defraud  the  United 
States  in  the  matter  of  its  govenmental 
right  to  have  a  candidate  of  the  true 
choice  and  prefeiwnce  of  the  Republican 
and  Democratic  parties  nominated  for 
said  office  and  one  of  them  elected/'  by 
causing  and  procuring  a  large  number 
of  persons  who  had  not  resided  in  the 
state  a  sufficient  length  of  time  to  en- 
title them  to  vote  under  the  state  law, 
to  vote  at  the  primary  for  a  candidate 
named,  and  also  to  procure  four  hundred 
of  such  persons  to  vote  more  than  once 
at  such  primary  election. 

The  indictment  in  No.  776  charges  that 
the  same  defendants  named  in  No. 
775  conspired  together  to  ^'injure  and 
oppress"  White,  Sutherland,  and  Rosen- 
bloom,  three  candidates  for  the  Republi- 
can nomination  for  United  States  Sena- 
tor who  were  voted  for  at  the  primary 
election  held  in  West  Virginia  on  Juno 
6th,  1916,  under  a  law  of  that  state,  by 
depriving  them  of  the  "right  and  privi- 
lege of  having  each  Republican  voter 
vote,  and  vote  once  only,  for  some  one" 
of  the  Republican  candidates  for  such 
nomination,  and  of  not  having  any  votes 
counted  at  such  election  except  such  as 
were  cast  by  Republican  voters  duly 
qualified  [479]  under  the  West  Vir- 
ginia law.  The  charge  is  that  the  de- 
fendants conspired  to  accomplish  this 
result  by  procuring  a  thousand  persons, 
who  were  not  qualified  to  vote  under  the 
state  law,  because  they  had  not  resided 
in  that  state  a  sufficient  length  of  time, 
to  vote  for  an  opposing  candidate,  Wil- 
liam F.  Hite,  and  many  of  them  to  vote 
more  than  once,  and  to  have  their  votes 
cast,  counted,  and  returned  as  cast  in 
favor  of  such  candidate. 

A  demurrer  to  the  indictment  by  each 

of  the  defendants  in  each  case,  on  the 
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ground  that  it  fails  to  set  forth  any  of- 
fense under  the  laws  of  the  United 
States,  was  sustained  by  the  district 
court  of  the  district  of  Rhode  Island  in 
the  first  two  cases  and  of  the  southern 
district  of  West  Virginia  in  the  third. 
The  cases  are  here  on  error. 

It  is  plain  from  the  foregoing  state- 
ment that  the  indictments  in  the  first 
three  cases  are  based  solely  upon  the 
charge  that  the  defendants  conspired  ''to 
defraud  the  United  States/'  in  violation 
of  §  37  of  the  Criminal  Code,  and  that 
the  indictment  in  No.  776  is  based  upon 
the  charge  that  three  candidates  for  the 
nomination  for  Senator  of  the  United 
States  were  ''injured  and  oppressed" 
within  the  meaning  of  §  19  of  the  Crimi- 
nal Code,  by  a  conspiracy  on  the  part 
of  the  defendants  to  compass  their  de- 
feat by  causing  illegal  voting  for  an  op- 
posing party  candidate  at  the  primary 
election. 

The  applicable  poraons  of  §§  37  and 
19  are  as  follows: 

"Section  37.  If  two  or  more  persons 
conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud 
the  United  States  in  any  manner  for 
any  purpose,  .  .  .  each  of  the  par- 
ties to  such  conspiracy  shall  be  fined 
not  more  than  ten  thousand  dollars,  or 
imprisoned  not  more  than  two  years,  or 
both. 

"Section  19.  If  two  or  more  persons 
conspire  to  injure,  oppress,  threaten,  or 
intimidate  any  citizen  in  the  free  exer- 
cise of  enjoyment  of  any  right  or  privi- 
lege secured  to  [480]  him  by  the  Con- 
stitution or  laws  of  the  United  States, 
or  because  of  his  having  so  exercised 
the  same,  .  .  .  they  shall  be  fined 
not  more  than  five  thousand  dollars  and 
imprisoned  not  more  than  ten  years, 
and  shall,  moreover,  be  thereafter  in- 
eligible to  any  office,  or  place  of  honor, 
profit,  or  trust  created  by  the  Constitu- 
tion or  laws  of  the  United  States." 

The  argument  of  counsel  for  plaintiff 
in  error  in  the  first  three  cases  is  that 
the  United  States  government  has  the 
right  to  honest,  free,  and  fair  elections, 
that  a  conspiracy  to  corrupt  electors  by 
bribery  has  for  its  object  the  denial 
and  defeat  of  this  right,  and  that  it 
therefore  is  a  scheme  to  defraud  the 
United  States  within  the  meaning  of 
§  37.  This  presents  for  decision  the 
questions : 

Is  §  37  of  the  Criminal  Code,  appli- 
cable to  congressional  elections,  and,  if 
it  is,  has  the  United  States  such  an  in- 
terest or  right  in  the  result  of  such  elec- 
tions that  to  bribe  electors  constitutes 
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a  fraud  upox)  the  government  within  the 
meaning  of  this  section  f 

To  admit,  as  it  must  be  admitted,  that 
the  people  of  the  United  States,  and  so 
their  government,  considered  as  a  politi- 
cal entity,  have  an  interest  in  and  a 
right  to  honest  and  fair  elections,  ad- 
vances us  but  little  toward  determining 
whether  §  37  was  enacted  to  protect 
that  right,  and  whether  a  conspiracy  to 
bribe  voters  is  a  violation  of  it.  Obvi- 
ously the  government  may  have  this  right 
and  yet  not  have  enacted  this  law  to 
protect  it.  It  may  be,  as  is  claimed, 
that  Congress  intended  to  rely  upon 
state  laws  and  the  administration  of 
them  by  state  officials  to  secure  honest 
elections,  and  that  this  section  was  en- 
acted for  purposes  wholly  apart  from 
those  here  claimed  for  it. 

To  answer  the  questions  presented  re- 
quires that  we  look  to  the  origin  and 
history  of  §  37,  and  that  we  consider 
what  has  been,  and  is  now,  the  policy  of 
Congress  in  dealing  with  the  r^^lation 
of  elections  of  Representatives  in  Con- 
gress. 

[481]  Section  37  first  appears  as  §  30 
of  "An  Act  to  Amend  Existing  Law  Re- 
lating to  Internal  Revenue,  and  for 
Other  Purposes,"  enacted  on  March  2, 
1867  (14  Stat,  at  L.  p.  471,  chap.  169, 
Comp.  Stat.  1913,  §  5895),  and,  except 
for  an  omitted  not  relevant  provision,  the 
section  has  continued  from  that  time  to 
this,  in  almost  precisely  its  present 
form.  It  was  carried  into  the  revision 
of  the  United  States  Statutes  of  1873-74 
as  §  5440  of  chapter  5,  the  title  of  which 
is  "Crimes  against  Operations  of  the 
Government,"  while  another  chapter, 
chapter  7  of  the  revision,  deals  with 
"Crimes  against  the  Elective  Franchise 
and  Civil  Rights  of  Citizens."  Forty- 
two  years  after  its  first  enactment  the 
section  was  carried  into  the  Criminal 
Code  (in  force  on  and  after  January 
1st,  1910),  where  it  now  appears  as  §  37, 
again  in  a  chapter,  now  chapter  4,  de- 
voted to  "Offenses  against  the  Operation 
of  the  Government,"  while  chapter  3  of 
the  Code  deals  with  "Offenses  against 
the  Elective  Franchise  and  Civil  Rights 
of  Citizens." 

The  section  has  been  widely  applied 
in  the  prosecution  of  frauds  upon  tho 
revenue,  in  land  cases,  and  to  other 
operations  of  the  government,  and  while 
no  inference  or  presumption  of  legisla- 
tive construction  is  to  be  drawn  from 
the  chapter  headings  under  which  it  is 
found  in  the  Criminal  Code  (§  339), 
nevertheless  the  history  of  the  origin, 
classification,  and  use  made  of  the  sec- 

24S  t7.  8. 


L 


1010. 


UNITED  STATES  v.  GRADWELL. 


4S1-484 


tion,  which  we  have  just  detailed,  are 
not  without  significance,  and  taken  with 
the  fact  that  confessedly  this  is  the 
first  time  that  it  has  been  attempted 
to  extend  its  application  to  the  conduct 
of  elections,  they  suggest  strongly  that 
it  was  not  intended  by  Congress  for  such 
a  purpose. 

Further  aid  in  determining  the  appli- 
cation and  construction  of  the  section 
may  be  derived  from  the  history  of  the 
conduct  and  policy  of  the  government 
in  dealing  with  congressional  elections. 

The  power  of  Congress  to  deal  with 
the  election  of  Senators  and  Representa- 
tives is  derived  from  §  4,  article  1, 
[482]  of  the  Constitution  of  the  United 
States,  providing  that: 

"The  times,  places  and  manner  of 
holding  elections  for  Senators  and  Rep- 
resentatives shall  be  prescribed  in  each 
state  by  the  legislature  thereof;  but  the 
Congress  may  at  any  time  by  law,  make 
or  alter  such  regulations,  except  as  to 
the  places  of  choosing  Senators."* 

Whatever  doubt  may  at  one  time  have 
existed  as  to  the  extent  of  the  power 
which  Congress  may  exercise  under  this 
constitutional  sanction  in  the  prescrib- 
ing of  regulations  for  the  conduct  of 
elections  for  Representatives  in  Con- 
gress, or  in  adopting  regulations  which 
states  have  prescribed  for  that  purpose, 
has  been  settled  by  repeated  decisions 
of  this  court,  in  Ex  parte  Siebold,  100 
U.  S.  371,  391,  25  L.  ed.  717,  724  (1879) ; 
Ex  parte  Clark,  100  U.  S.  399,  25  L.  ed. 
715  (1879) ;  Ex  parte  Yarbrough,  110  U. 
S.  651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 
152  (1884);  and  in  United  States  v. 
Mosley,  238  U.  S.  383,  59  L.  ed.  1355,  35 
Sup.  Ct.  Rep.  904  (1915). 

Although  Congress  has  had  this  power 
of  regulating  the  conduct  of  congres- 
sional elections  from  the  organization  of 
the  government,  our  legislative  history 
upon  the  subject  shows  that  except  for 
about  twenty-four  of  the  one  hundred 
and  twenty-^ight  years  since  the  govern- 
ment was  organized,  it  has  been  its 
policy  to  leave  such  regulations  almost 
entirely  to  the  states,  whose  representa- 
tives Congressmen  are.  For  more  than 
fifty  years  no  congi'essional  action  what- 
ever was  taken  on  the  subject  until  1842, 
when  a  law  was  enacted  requiring  that 
Representatives  be  elected  by  districts 
(5  Stat,  at  L.  p.  491,  chap.  47),  thus 
doing  away  with  the  practice  which  had 
prevailed  in  some  states  of  electing  on  a 
single  state  ticket  all  of  the  members 
of  Congress  to  which  the  state  was  en- 
titled. 

Then  followed  twenty-four  years  more 
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t  before  further  action  was  taken  on  the 
subject,  when  Congress  provided  for  the 
time  and  mode  of  electing  United  State? 
Senators  (14  Stat,  at  L.  243,  chap.  245). 
and  it  was  not  until  four  years  later,  in 
1870,  that  for  the  first  time,  a  compre- 
hensive system  for  dealing  [483]  with 
congressional  elections  was  enacted. 
This  system  was  comprised  in  §§  19-22 
of  the  act  approved  May  31st,  1870  (16 
Stat,  at  L.  p.  144,  chap.  114),  in  §§  5 
and  6  of  the  act  approved  July  14,  1870 
(16  Stat,  at  L.  p.  254,  chap.  254),  and 
in  the  act  amending  and  supplementing 
these  acts,  approved  June  10,  1872  (17 
Stat,  at  L.  pp.  347-349,  chap.  415). 

These  law»s  provided  extensive  regula- 
tions for  the  conduct  of  congressional 
elections.  They  made  unlawful  false 
registration,  bribery,  voting  without 
legal  right,  making  false  returns  of 
votes  cast,  interfering  in  any  manner 
with  officers  of  election,  and  the  neglect 
by  any  such  officer  of  any  duty  required 
of  him  by  state  or  Federal  law;  they 
provided  for  appointment  by  circuit 
judges  of  the  United  States  of  persons 
to  attend  at  places  of  r^stration  and 
at  elections,  with  authority  to  challenge 
any  person  proposing  to  register  or  vote 
unlawfully,  to  witness  the  counting  of 
votes,  and  to  identify  by  their  signatures 
the  registration  of  voters  and  eleetion 
tally  sheets;  and  they  made  it  lawful 
for  the  marshals  of  the  United  States  lo 
appoint  special  deputies  to  preserve 
order  at  such  elections,  with  authority 
ito  arrest  for  any  breach  of  the  peace 
committed  in  their  view. 

These  laws  were  carried  into  the  re- 
vision of  the  United  States  Statutes  of 
1873-74,  under  the  title,  "Crimes  against 
the  Elective  Franchise  and  Civil  Rights 
of  Citizens,"  Rev.  Stat.  §§  5506  to  5632, 
inclusive. 

It  will  be  seen  from  this  statement 
of  the  important  features  of  these  enact- 
ments that  Congress  by  them  committed 
to  Federal  officers  a  very  full  participa- 
tion in  the  process  of  the  election  of 
Congressmen,  from  the  registration  of 
voters  to  the  final  certifying  of  the  re- 
sults, and  that  the  control  thus  estab- 
lished over  such  elections  was  compre- 
hensive and  complete.  It  is  a  matter 
of  general  as  of  l^al  history  that  Con- 
gress, after  twenty-four  years  of  experi- 
ence, returned  to  its  former  attitude 
toward  such  elections,  and  repealed  all 
of  these  laws  with  the  exception  [484] 
of  a  few  sections  not  relevant  here. 
(Act  approved  February  8, 1894,  28  Stat, 
at  L.  p.  36,  chap.  25,  Comp.  Stat.  1913, 
§  1015.)    This  repealing  act  left  in  effect. 
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as  apparently  relating,  to  the  elective 
franchisei  only  the  provisions  contained 
in  the  eight  sections  of  chapter  3  of  the 
Criminal  Code,  §§  19  to  26,  inclusive, 
which  have  not  been  added  to  or  sub- 
stantially modified  during  the  twenty- 
three  years  which  have  since  elapsed. 

The  policy  of  thus  intrusting  the  con- 
duct of  elections  to  state  laws,  adminis- 
tered by  state  officers,  which  has 
prevailed  from  the  foundation  of  the  gov- 
ernment to  our  day,  with  the  exception, 
as  we  have  seen,  of  twenty-four  years, 
was  proposed  by  the  makers  of  the  Con- 
stitution, and  was  entered  upon  advised- 
ly by  the  people  who  adopted  it,  as 
clearly  appears  from  the  reply  of  Madi- 
son to  Monroe  in  the  debates  in  the  Vir- 
ginia Convention,  saying  that: 

"It  was  found  impossible  to  fix  the 
time,  place,  and  manner  of  election  of 
Representatives  in  the  Constitution.  It 
was  found  necessary  to  leave  the  regula- 
tion of  these,  in  the  first  place,  to  the 
fitate  governments  as  being  best  acquaint- 
ed with  the  situation  of  the  people,  sub- 
ject to  the  control  of  the  general  govern- 
ment, in  order  to  enable  it  to  produce 
uniformity  and  prevent  its  own  dissolu- 
tion. .  .  .  Were  they  exclusively 
under  the  control  of  the  state  govern- 
ments, the  general  government  might 
easily  be  dissolved.  But  if  they  be  regu- 
lated properly  by  the  state  legislatures 
the  congressional  control  will  probably 
never  be  exercised.  The  power  appears 
to  me  satisfactory,  and  as  unlikely  to  be 
abused  as  any  part  of  the  Constitution.'' 
Records  of  the  Federal  Convention. 
Parrand,  vol.  3,  p.  311. 
And,  in  Essay  No.  UX.  of  the  Fed- 
eralist, Hamilton  writes: 

"They  (the  convention)  have  submit- 
ted the  regulation  of  elections  for  the 
Federal  government,  in  the  first  instance, 
to  the  local  administrations;  which  in 
ordinary  [485]  cases,  and  when  no  im- 
proper views  prevail,  may  be  both  more 
convenient  and  more  satisfactory;  but 
they  have  reserved  to  the  national  au- 
thority a  right  to  interpose,  whenever 
extraordinary  circumstances  might  ren- 
der that  interposition  necessary  to  its 
safety." 

With  it  thus  clearly  established  that 
the  policy  of  Congress  for  so  great  a 
part  of  our  constitutional  life  has  been, 
and  now  is,  to  leave  the  conduct  of  the 
election  of  its  members  to  state  laws, 
administered  by  state  officers,  and  that 
whenever  it  has  assumed  to  regulate  such 
elections  it  has  done  so  by  positive  and 
clear  statutes,  such  as  were  enacted  in 
1870,  it  would  be  a  strained  and  unrea- 
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sonable  construction  to  apply  to  such 
elections  this  §  37,  originally  a  law  for 
the  protection  of  the  revenue,  and  for 
now  fifty  years  confined  in  its  applica- 
tion to  "Offenses  against  the  Opera- 
tions of  the  Government,"  as  distin- 
guished from  the  processes  by  which 
men  are  selected  to  conduct  such  opera- 
tions. 

When  to  all  this  we  add  that  there 
are  no  common-law  offenses  against  the 
United  States  (United  States  v.  Hud- 
son, 7  Cranch,  32,  3  L.  ed.  259;  United 
SUtes  V.  Eaton,  144  U.  S.  677,  36  L.  ed. 
591, 12  Sup.  Ct.  Rep.  764),  that  before  a 
man  can  be  punished  as  a  criminal  under 
the  Federal  law  his  case  must  be  "plain- 
ly and  unmistakably"  within  the  provi- 
sions of  some  statute  (United  States  v. 
Lacher,  134  U.  S.  624,  628,  33  L.  ed.  1080, 
1083,  10  Sup.  Ct.  Rep.  625) ,  and  that 
Congress  has  always  under  its  control 
the  means  of  defeating  frauds  in  the 
election  of  its  members  by  enacting  ap- 
propriate legislation  and  by  resort  to 
the  constitutional  grant  of  power  to 
judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members,  we 
cannot  doubt  that  the  district  court  was 
right  in  holding  that  the  section  was 
never  intended  to  apply  to  elections,  and 
that  to  bribe  voters  to  vote  at  such  an 
election  is  not  such  a  fraud  upon  the 
United  States  or  upon  candidates  or  the 
laws  of  Rhode  Island  as  falls  within 
either  the  terms  or  purposes  of  the  sec- 
tion. 

There  remains  to  be  considered  the 
second  West  Virginia  [486]  case,  No. 
776.  The  indictment  in  this  case  charges 
that  the  defendants  conspired  to  procure 
and  did  procure  a  large  number  of  per- 
sons, not  l^al  voters  of  West  Virginia, 
to  vote,  and  a  number  of  them  to  vote 
more  than  once,  in  favor  of  one  of 
the  four  candidates  for  the  Republican 
nomination  for  United  States  Senator  at 
a  state  primary.  The  claim  is  that  such 
illegal  voting  "injured  and*  oppressed" 
the  three  other  party  candidates,  within 
the  meaning  of  §  19  of  the  Criminal 
Code  of  the  United  States,  by  depriving 
them  of  a  right  which  it  is  argued  they 
had  %y  the  Constitution  and  laws  of 
the  United  States,"  to  have  only  quali- 
fied Republican  voters  of  the  state  vote, 
not  more  than  once,  for  some  one  of  the 
candidates  of  that  party  for  Senator 
at  such  election. 

Here  again,  confessedly,  an  attempt 
is  being  made  to  make  a  new  application 
of  an  old  law  to  an  old  type  of  crime; 
for  §  19  has  been  in  force,  in  substance, 
since  1870,  but  has  never  before  been 
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resorted  to  as  applicable  to  the  punish- 
ment of  offenses  committed  in  the  con- 
duct of  primary  elections  or  nominating 
caucuses  or  conventions,  and  the  ques- 
tion presented  for  decision  is : 

Did  the  candidates  named  in  the  in- 
dictment have  such  a  right  under  the 
applicable  West  Virginia  law  that  a  con- 
spiracy to  corrupt  the  primary  election 
held  under  that  law  on  the  6th  day  of 
last  June  "injured  and  oppressed"  them 
within  the  meaning  of  §  19  of  the  Fed- 
eral Criminal  Code? 

That  this  §  19  of  the  Criminal  Code  is 
applicable  to  certain  conspiracies  against 
the  elective  franchise  is  decided  by  this 
court  in  United  States  v.  Mosley,  238 
U.  S.  383,  59  L.  ed.  1355,  35  Sup.  Ct. 
Rep.  904,  but  that  decision  falls  far 
short  of  making  the  section  applicable  to 
the  conduct  of  a  state  nominating  pri- 
mary, and  does  not  advance  us  far 
toward  the  claimed  conclusion  that 
illegal  voting  for  one  candidate  at  such 
a  primary  so  violates  a  right  secured  to 
the  other  candidates  by  the  United 
States  Constitution  and  laws  as  to  con- 
stitute [487]  an  offense  within  the 
meaning  and  purpose  of  the  section. 

The  constitutional  warrant  under 
which  regulations  relating  to  congres- 
sional elections  may  be  provided  by  Con- 
gress is  in  terms  applicable  to  the 
"times,  places,  and  manner  of  holding 
elections  (not  nominating  primaries)  for 
Senators  and  Representatives."  Pri- 
mary elections,  such  as  it  is  claimed  the 
defendants  corrupted,  were  not  only  un- 
known when  the  Constitution  was  adopt- 
ed, but  they  were  equally  unknown  for 
many  years  after  the  law,  now  §  19,  was 


508,  97  Pac.  728;  Gray  v.  Seitz,  162  Ind. 
1,  69  N.  E.  456;  State  ex  rel.  Nordin  v. 
Erickson,  119  Minn.  152,  137  N.  W.  385. 

But  even  if  it  be  admitted  that,  in 
general,  a  primary  should  be  treated  as 
an  election  within  the  meaning  of  the 
Constitution,  which  we  need  not  and  do 
not  decide,  such  admission  would  not  be 
of  value  in  determining  the  case  before 
us,  because  of  some  strikingly  unusual 
features  of  the  West  Virginia  law  under 
which  the  primary  was  held,  out  of 
which  this  prosecution  grows.  By  its 
terms  this  law  provided  that  onlv  candi- 
dates for  Congress  belongine  [488]  to 
a  political  party  which  polled  3  per  cent 
of  the  vote  of  the  entire  state  at  the 
last  preceding  general  election  could  be 
voted  for  at  this  primary,  and  thereby, 
it  is  said  at  the  bar,  only  Democratic 
and  Republican  candidates  could  be  and 
were  voted  for,  while  candidates  of  the 
Prohibition  and  Socialist  parties  were 
excluded,  as  were  also  independent 
voters  who  declined  to  make  oath  that 
they  were  "regular  and  qualified  mem- 
bers and  voters"  of  one  of  the  greater 
parties.  Even  more  notable  is  the  pro- 
vision of  the  law  that,  after  the  nomi- 
nating primary,  candidates,  even  persons 
who  have  failed  at  the  primary,  may  be 
nominated  by  certificate  signed  by  not 
less  than  5  per  cent  of  the  entire  vote 
polled  at  the  last  preceding  election. 
Acts  West  Va.  1915,  chap.  26,  pp.  222, 
246. 

Such  provisions  as  these,  adapted 
though  they  may  be  to  the  selection  of 
party  candidates  for  office,  obviously 
could  not  be  lawfully  applied  to  a  final 
election  at  which  officers  are  chosen,  and 


first  enacted.     They  are  a  development   it  cannot  reasonably  be  said  that  rights 


of  comparatively  recent  years,  designed 
to  take  the  place  of  the  nominating 
caucus  or  convention,  as  these  existed 
before  the  change,  and  even  yet  the  new 
system  must  be  considered  in  an  experi- 
mental stage  of  development,  under  a 
variety  of  state  laws. 

The  claim  that  such  a  nominating  pri- 
mary, as  distinguished  from  a  final  elec- 
tion, is  included  within  the  provision 
of  the  Constitution  of  the  United  States, 
applicable  to  the  election  of  Senators 
and  Representatives,  is  by  no  means  in- 
disputable. Many  state  supreme  courts 
have  held  that  similar  provisions  of  state 
Constitutions  relating  to  elections  do  not 
include  a  nominating  primary.  Ledger- 
wood  V.  Pitts,  122  Tenn.  570,  125  S.  W. 
1036;  Montgomery  v.  Chelf,  118  Ky.  766, 
82  S.  W.  388;  State  ex  rel.  Von  Stade 
V.  Taylor,  220  Mo.  619,  119  S.  W.  373; 
State  ex  rel.  Zent  v.  Nichols,  50  Wash. 
ei  li.  ed. 


which  candidates  for  the  nomination  for 
Senator  of  the  United  States  may  have 
in  such  a  primary  under  such  a  law  arc 
derived  from  the  Constitution  and  laws 
of  the  United  States.  They  are  derived 
wholly  from  the  state  law,  and  nothing 
of  the  kind  can  be  found  in  any  Federal 
statute.  Even  when  Congress  assumed, 
as  we  have  seen,  to  provide  an  elaborate 
system  of  supervision  over  congres- 
sional elections,  no  action  was  taken 
looking  to  the  regulation  of  nominating 
caucuses  or  conventions,  which  were  the 
nominating  agencies  in  use  at  the  time 
such  laws  were  enacted. 

What  power  Congress  would  have  to 
make  regulations  for  nominating  pri- 
maries, or  to  alter  such  regulations  wnen 
made  by  a  state,  we  need  not  inquire.  It 
is  sufficient  to  say  that  as  yet  it  has 
shown  no  disposition  to  assume  control 
of  such  primaries  or  to  participate  in 
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them  in  any  way,  and  that  it  is  not  for 
the  courts,  in  the  absence  of  such  legis- 
lation, to  attempt  to  supply  it  by  stretch- 
ing old  [489]  statutes  to  new  uses,  to 
which  they  are  not  adapted  and  for 
which  they  were  not  intended.  In  this 
case,  as  in  the  others,  we  conclude  that 
the  section  of  the  Criminal  Code  relied 
upon,  originally  enacted  for  the  protec- 
tion of  the  civil  rights  of  the  then  lately 
enfranchised  negro,  cannot  be  extended 
so  as  to  make  it  an  agency  for  enforcing 
a  state  primary  law,  such  as  this  one  of 
West  Virginia. 

The  claim  that  the  effect  of  the  Fed- 
eral Corrupt  Practices  Act  (June  25, 
1910,  36  Stat,  at  L.  chap.  392,  p.  822, 
Comp.  Stat.  1913,  §  188,  amended  August 
19,  1911  [37  Stat,  at  L.  25,  chap.  33, 
Comp.  Stat.  1913,  §  192],  and  August 
23d,  1912  [37  Stat,  at  L.  360,  chap.  349, 
Comp.  Stat.  1913,  §  195]),  recognizing 
primary  elections  and  limiting  the  ex- 
pendituj*es  of  candidates  for  Senator  in 
connection  with  them,  is,  in  effect,  an 
adoption  by  Congress  of  all  state  pri- 
mary laws,  is  too  unsubstantial  for  dis- 
cussion; and  the  like  claim  that  the  tem- 
porary measure  (Act  of  June  4,  1914,  38 
Stat,  at  L.  p.  384,  chap.  103),  enacted 
by  Congress  for  the  conduct  of  the  nomi- 
nation and  election  of  Senators  until 
other  provisions  should  be  made  by  state 
legislation  cannot  be  entertained,  be- 
cause this  act  was  superseded  by  the 
West  Virginia  primary  election  law, 
passed  February  20th,  1914,  effective 
ninety  days  after  its  passage. 

It  results  that  the  judgments  of  the 
District  Court  in  each  of  these  cases 
must  be  affirmed. 


[490]  JESSE  ISIDOR  STRAUS  et  al., 

Petitioners, 

V. 

VICTOR  TALKING  MACHINE  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  490-501.) 

Patents  —  sale  or  license  —  price  re- 
strictions —  notice. 

The  illegal  function  of  controlling  the 
price  at  which  a  patented  machine  may  be 
resold  after  the  manufacturer  has  been  paid 
therefor,  and  after  it  has  passed  into  the 
hands  of  dealers  and  the  public,  is  the  sole ' 


purpose  that  can  be  attributed  to  the  at- 
taching of  a  notice  to  such  machine  which 
states  that  such  machine  is  licensed  for  the 
term  of  the  patent  having  the  longest  time 
to  run,  and  that  it  may  not  be  delivered  to 
any  unlicensed  member  of  the  general  public 
until  "the  full  license  price"  stated  m  the 
notice  is  paid,  since  this  notice  is  not  in- 
tended as  a  security  for  any  further  pay- 
ment, as  the  full  price,  called  a  "royalty," 
is  paid  before  the  manufacturer  parts  with 
the  possession  of  the  machine,  and  is  not 
to  be  used  as  a  basis  for  keeping  the  manu- 
facturer informed  as  to  the  condition  or 
use  of  the  machine,  as  no  report  of  any  char- 
acter is  required  from  the  "ultimate  user" 
after  he  has  paid  the  stipulated  price,  and 
since  such  notice,  notwithstanding  its  ap- 
parently studied  avoidance  of  the  use  of 
the  word  "sale,"  and  its  frequent  reference 
to  the  word  "use,"  omits  the  most  obvious 
requirements  for  securing  a  bona  fide  en- 
forcement of  the  restrictions  of  the  notice 
as  to  "use,"  and  under  it,  even  by  its  own 
terms,  the  title  to  the  machines  ultimately 
vests  in  the  "ultimate  users"  without  any 
further  payment  or  action  on  their  part 
upon  the  expiration  of  patents  which,  so  far 
as  the  notice  shows,  may  or  may  not  be  in- 
corporated in  the  machine. 
[For  other  cases,  see  Patents,  XIII.  dj  XIII.  f; 
MonopoUes,  11.  b,  in  Digest  Sup.  Ct  1008.] 

[No.  374.] 

Argued  January  12,  1017.     Decided  April 

0,  1017. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree 
which;  on  a  second  appeal,  reversed  a  de- 
cree of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  dismissing  the  bill  in  a  suit  charg- 
ing the  violation  of  a  license  restriction 
made  by  the  owner  of  a  patent.  Re- 
versed, and  decree  of  District  Court  af- 
firmed. 

See  same  ease  below,  on  first  appeal  in 
140  C.  C.  A.  519,  225  Fed.  535;  on 
second  appeal  in  144  C.  C.  A.  591,  230 
Fed.  449. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmond  £.  Wise  and  Walter 
C.  No3res  argued  the  cause  and  filed  a 
brief  for  petitioners: 

When  a  patentee  has  permanently 
parted  with  the  entire  right  to  use  and 
has  no  longer  any  interest  in  the  royal- 
ties from  subsequent  sales,  as  disclosed 


Kote. — ^As  to  the  validity  of  contract 
provisions  seeking  to  control  price  at 
which  article  shall  be  resold — see  notes 
to  Grogan  v.  Chaffee,  27  L.R.A.(N.S.) 
395;  Fisher  Flouring  Mills  Co.  v.  Swan- 
son,  51  L.R.A.(N.S.)  522;  and  Stewart 
see 


v.  W.  T.  Rawleigh  Medical  Co.  L.R.A. 

1917A,  1285. 

As  to  restraint  of  trade  in  patented 

articles — see  note  to  E.  Bement  ft  Sons 

v.  National  Harrow  Co.  46  L.  ed.  U.  S. 

1058. 
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in  both  the  original  and  amended  com- 
plaint, he  can  no  longer  control  the  sale 
either  of  the  physical  instroment,  or  the 
right  to  its  limited  nse  in  subsequent 
transfers. 

Bauer  v.  CDonnell,  229  U.  8.  1,  57 
L.  ed.  1041,  50  L.R.A.(N.S.)  1185,  33 
Sup.  Ct.  Bep.  616,  Ann.  Cas.  1915A, 
150;  Ford  Motor  Co.  ▼.  Union  Motor 
Sales  Co.  225  Fed.  373. 

A  ''conditional  sale"  affecting  the  title 
is  as  much  the  exercise  of  the  exclusive 
right  to  vend  as  an  ''unconditional  sale,'' 
so  far  as  the  breaches  of  the  conditions 
are  concerned.  If  Victor  machines  are 
sold  upon  the  instalment  plan,  with  the 
reservation  of  title  until  uie  last  instal- 
ment is  paid,  the  failure  to  pay  an  in- 
stalment entitles  the  vendor  to  resume 
possession  and  title,  or  to  sue  for  the 
instalment,  but  gives  him  no  remedy  un- 
der the  Patent  Law.  The  failure  to  pay 
an  instalment  when  due  invades  no  re- 
served field  of  monopoly  of  sale  any  more 
than  the  failure  to  pay  a  license  royalty 
when  due  invades  any  field  of  the  re- 
served monopoly. 

Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  185  U.  S.  282,  46  L.  ed.  910, 
22  Sup.  Ct.  Rep.  681;  Wilson  v.  Sand- 
ford,  10  How.  99,  13  L.  ed.  344;  Hart- 
shorn V.  Day,  19  How.  221,  15  L.  ed. 
611 ;  Albright  v.  Teas,  106  U.  S.  613,  27 
L.  ed.  295,  1  Sup.  Ct.  Rep.  550;  Dale 
Tile  Co.  V.  Hyatt,  125  U.  S.  46,  31  L.  ed. 
683,  8  Sup.  Ct.  Rep.  756;  Keeler  v. 
Standard  Folding  Bed  Co.  157  U.  S. 
659,  39  L.  ed.  848,  15  Sup.  Ct.  Rep.  738; 
Mitchell  V.  Hawley,  16  WaU.  547,  21  L. 
ed.  323;  Adams  v.  Burke,  17  Wall.  453, 
21  L.  ed.  700;  Wilson  v.  Rousseau,  4 
How.  688,  11  L.  ed.  1160;  Bloomer  v. 
McQuewan,  14  How.  539,  14  L.  ed.  532. 

The  complainant's  system  of  market- 
ing its  goods  is  wholly  contrary  to  the 
statute  law  against  monopolies. 

John  D.  Park  &  Sons  Co.  v.  Hartman, 
12  L.R.A.(N.S.)  135,  82  C.  C.  A.  158, 
153  Fed.  24;  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  U.  S. 
373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep.  376; 
W.  W.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  United  States  v.  American  Tobacco 
Co.  221  U.  S.  180,  55  L.  ed.  694,  31  Sup. 
Ct.  Rep.  632. 

The  fact  that  the  instruments  and  rec- 
ords are  produced  under  patents  does 
not  save  the  system  from  illegality. 

Standard  Sanitary  Mi^.  Co.  v.  United 
States,  226  U.  S.  49,  57  L.  ed.  117,  33 
Sup.  Ct.  Rep.  9;  Straus  v.  American  Pub- 
lishers' Asso.  231  U.  S.  222,  58  L.  ed. 
192,  LJI.A.1915A,  1099,  34  Sup.  Ct.  Rep. 
84,  Ann.  Cas.  1916A,  369;  United  States 
et  Ij.  ed. 


V.  Kellogg  Toasted  Com  Flake  Co.  222 
Fed.  725,  Ann.  Cas.  1916A,  78. 

Nor  is  the  covenant  fixing  the  resale 
price  the  only  element  of  illegality  in  the 
system.  The  agreements  provide  that  the 
distributors  shall  be  permitted  to  sell  to 
those  retail  dealers  who  are  designated 
by  the  Victor  Company,  and  to  none 
other.  The  designation  of  dealers  de- 
pends altogether  upon  the  caprice  of  the 
Victor  Company.  It  is  virtually  what 
has  become  known  as  a  'Vhite  list,"  as 
distinguished  from  a  ''black  Ust."  Deal- 
ers not  designated  are  outlaws.  They 
can  neither  buy  nor  sell  Victor  machines 
and  Victor  records.  Such  a' system  is  a 
clear  restraint  imposed  by  contract  upon 
all  the  wholesalers,  and  obstructs  the 
free  course  of  interstate  trade  and  com- 
merce, and  unduly  suppresses  competi- 
tion by  excluding  obnoxious,  nondesig- 
nated  retail  dealers  from  participation 
in  commerce. 

W.  W.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  Eastern  States  Retail  Lumber  Deal- 
ers' Asso.  V.  United  States,  234  U.  S. 
600,  58  L.  ed.  1490,  L.R.A.1915A,  788, 
34  Sup.  Ct.  Rep.  951;  Grenada  Lumber 
Co.  V.  Mississippi,  217  U.  S.  433,  64  L. 
ed.  826,  30  Sup.  Ct.  Rep.  535. 

Combinations  and  agreements  whose 
sole  object  is  to  maintain  and  fix  prices 
or  to  prevent  competition  in  the  supply 
or  price  of  any  article  of  commerce  are 
and  always  have  been  condemned  by  the 
common  law,  and  are  contrary  to  the 
public  policy,  not  only  of  the  United 
States,  but  of  a  majority  of  the  states. 

Dr.  Miles  Medical  Co.  v.  John  D.  Park 
&  Sons  Co.  220  U.  S.  373,  55  L.  ed.  502, 
31  Sup.  Ct.  Rep.  376;  Standard  Sani- 
tary Mfg.  Co.  V.  United  States,  226  U.  S. 
49,  57  L.  ed.  117,  33  Sup.  Ct.  Rep.  9; 
Straus  V.  American  Publisners'  Asso.  231 
U.  S.  222,  58  L.  ed.  192,  L.R.A.1915A, 
1099,  34  Sup.  Ct.  Rep.  84,  Ann.  Cas. 
1915A,  369;  John  D.  Park  &  Sons  Co. 
V.  Hartman,  12  L.R.A.(N.S.)  135,  82  C. 
C.  A.  158,  153  Fed.  24;  Straus  v.  Ameri- 
can Publishers'  Asso.  177  N.  Y.  473,  64 
L.R.A.  701,  101  Am.  St.  Rep.  819,  69 
N.  E.  1107;  Taddy  &  Co.  v.  Sterious  & 
Co.  20  Times  L.  R.  102,  3  B.  R.  C.  286; 
McGruther  v.  Pitcher  [1904]  2  Ch.  306, 
3  B.  R.  C.  292,  73  L.  J.  Ch.  N.  S.  653, 
20  Times  L.  R.  652.  53  Wetk.  Rep. 
138,  91  L.  T.  N.  S.  678;  National  Phono- 
graph Co.  V.  Menck,  27  Times  L.  R.  239, 
12  C.  L.  R.  (Austr.)  15. 

If  the  contract  could  be  construed  as 
a  limitation  upon  the  title  of  the  instru- 
ments and  records,  it  would  be  unen- 
forceable under  the  Patent  Law,  and  void 
as  a  restriction  upon  alienation. 
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Patterson  v.  Kentucky,  97  U.  S.  601, 
24  L.  ed.  1115  J  Underwood  v.  Curtis,  127 
N.  Y.  538,  28  N.  E.  585 ;  Dr.  MUes  Med- 
ical Co.  V.  John  D.  Park  &  Sons  Co.  220 
U.  S.  373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep. 
376;  John  D.  Park  &  Sons  Co.  v.  Hart- 
man,  12  L.R.A.(N.S.)  135,  82  C.  C.  A. 
158,  153  Fed.  24;  Gray,  Restraints  on 
Alienation,  §§  27,  28;  Schettler  v.  Smith, 
41  N.  Y.  328. 

In  order  that  the  ''absolute"  ownership 
of  property  shall  not  be  suspended,  all 
interests  in  it  must  be  both  alienable 
and  vested.  If  any  interest  is  not  alien- 
able, or  is  contingent,  the  ownership  is 
not  absolute. 

Re  Wilcox,  194  N.  Y.  288,  87  N.  E.  497. 

Mr.  Hector  T.  Fenton  argued  the 
cause,  and,  with  Mr.  Frederick  A. 
Blount,  filed  a  brief  for  respondent: 

The  so-called  Anti-trust  Acts  have 
not  the  remotest  applicability  to  the 
facts  in  the  case  at  bar. 

Standard  Sanitary  Mfg.  Co.  v.  United 
States,  226  U.  S.  20,  57  L.  ed.  107,  33 
Sup.  Ct.  Rep.  9;  E.  Bement  &  Sons  v. 
National  Harrow  Co.  186  U.  S.  70,  92, 
46  L.  ed.  1058,  1069,  22  Sup.  Ct.  Rep. 
747. 

Notice  of  these  reserved  patent  rights 
was  sufficiently  given  to  the  petitioners. 

Henry  v.  A.  B.  Dick  Co.  224  U.  S. 
1,  56  L.  ed.  645,  32  Sup.  Ct.  Rep.  364, 
Ann.  Cas.  1913D,  880;  Wood  v.  Carpen- 
ter, 101  U.  S.  135, 142,  25  L.  ed.  807,  800; 
Shauer  v.  Alterton,  151  U.  S.  607,  622, 
38  L.  ed.  282,  291,  14  Sup.  Ct.  Rep.  442 ; 
American  Cotton-Tic  Supply  Co.  v.  Bul- 
lard,  4  Ban.  &  Ard.  520,  Fed.  Cas.  No. 
204. 

The  three  substantive  rights:  (1)  to 
make,  (2)  to  use,  and  (3)  to  vend,  un- 
der the  patent  statute,  are  segre^rable. 

Bauer  v.  O'Donnell,  229  U.  S.  1,  57  L. 
od.  1041,  50  L.R.A.(N.S.)  1185,  33  Sup. 
Ct.  Rep.  616,  Ann.  Cas.  1915A,  150;  E. 
Bement  &  Rons  v.  National  Harrow  Co. 
186  U.  S.  70,  91,  46  L.  ed.  1058,  1068,  22 
Sup.  Ct.  Rep.  747;  Henrv  v.  A.  B.  Dick 
Co.  224  U.  S.  1,  56  L.  ed.  645,  32  Sup. 
Ct.  Rep.  364,  Ann.  Cas.  1913D,  880. 

There  is  no  collision  between  the  rule 
against  restrictions  upon  the  alienation 
or  use  of  chattels  not  made  under  the 
protection  of  a  patent,  and  the  right  of 
the  patentee,  through  his  control  over 
his  invention. 

Dr.  Miles  Medical  Co.  v.  John  D.  Park 
&  Sons  Co.  220  U.  S.  373,  401,  55  L.  ed. 
502,  516,  31  Sup.  Ct.  Rep.  376. 

The  differentiation  between  these  two 
classes  of  cases  is  based  on  the  distinc- 
tion between  the  property  right  in  the 
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materials  composing  a  patented  machine, 
and  the  right  to  use  for  the  purpose  and 
in  the  manner  pointed  out  in  the  patent. 
The  latter  may  be  and  often  is  the 
greater  element  of  value. 

Porter  Needle  Co.  v.  National  Needle 
Co.  17  Fed.  636. 

The  petitioners  are  arguing  over  again 
the  same  question  disposed  of  by  this 
court  in  Henry  v.  A.  B.  Dick  Co.  224  U. 
S.  1,  56  L.  ed.  645,  32  Sup.  Ct.  Rep.  364, 
Ann.  Cas.  1913D,  880;  and  Bauer  v. 
O'Donnell,  229  U.  S.  1,  57  L.  ed.  1041, 
50  L.R.A.(N.S.)  1185,  33  Sup.  Ct.  Rep. 
616,  Ann.  Cas.  1915A,  150. 

Messrs.  Elisha  K.  Camp,  Daniel  N. 
Kirby,  and  Taylor  E.  Brown  filed  a  brief 
as  amici  curiae. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

It  will  contribute  to  brevity  to  desig- 
nate the  parties  to  this  proceeding  as 
they  were  in  the  trial  court, — the  re- 
spondent as  plaintiff  and  the  petitioners 
as  defendants. 

The  plaintiff  in  its  bill  alleges :  That  it 
is  a  corporation  of  New  Jersey;  that  for 
many  years  it  has  been  manufacturing 
sound-reproducing  machines  embodying 
various  features  covered  by  patents  of 
which  it  is  the  owner,  and  that,  for  the 
purpose  of  marketing  these  machines  to 
the  best  advantage,  about  August  1st, 
1913,  it  adopted  a  form  of  contract 
which  it  calls  a  '^License  Contract"  and 
a  form  of  notice  called  a  "License  No- 
tice," under  which  it  alleges  all  of  its 
machines  have,  since  that  date,  been  fur- 
nished to  dealers  and  to  the  public. 

This  "License  Notice,"  which  is  at- 
tached to  each  machine  and  is  set  out  in 
full  in  the  bill,  declares  that  the  ma- 
chine to  which  it  is  attached  is  manu- 
factured under  patents,  is  licensed  for 
the  term  of  the  patent  under  which  it  is 
licensed  havinir  the  longest  time  to  run, 
and  may  be  [405]  used  only  with  sound 
records,  sound  boxes,  and  needles  manu- 
factured by  the  plaintiffs;  that  only  the 
right  to  use  the  machine  "for  demon- 
strating purposes"  is  granted  to  "dis- 
tributors" (wholesale  dealers),  but  that 
these  "distributors"  may  assign  a  like 
right  "to  the  public"  or  to  "regularly  li- 
censed Victor  dealers"  (retailers)  "at  the 
dealers'  regular  discount  royaltv;"  that 
the  "dealers"  may  convey  the  "license  to 
use  the  machine"  only  when  a  "royalty" 
of  not  less  than  $200  shall  have  been 
paid,  and  upon  the  "consideration"  that 
all  of  the  conditions  of  the  "license" 
shall  have  been  observed;  that  the  title 

to  the  machine  shall  remain  in  the  plain- 
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tiff,  which  shall  have  the  right  to  repos- 
sess it  upon  breach  of  any  of  the  condi- 
tions of  the  notice,  by  paying  to  the  user 
the  amount  paid  by  him,  less  5  per  cent 
for  each  year  that  the  machine  has  been 
used.  The  notice  in  terms  reserves  the 
right  to  the  plaintiff  to  inspect,  test,  and 
repair  the  machine  at  all  times  and  to 
instruct  the  user  in  its  use,  ^'but  it  as- 
sumes no  obligation  to  do  so;"  it  pro- 
vides that  ''any  excessive  use  or  viola- 
tion of  the  conditions  shall  be  an  in- 
fringement of  plaintiff's  patent;"  and 
that  any  erasure  or  removal  of  the  no- 
tice will  be  considered  as  a  violation  of 
the  license.  Finally,  it  provides  that  at 
the  expiration  of  the  patent  ''under 
which  it  is  licensed"  having  the  longest 
time  to  run  the  machine  shall  become  the 
property  of  the  licensee  provided  all  the 
conditions  recited  in  the  notice  shall 
have  been  complied  with,  and  the  accept- 
ance of  the  machine  is  declared  to  be 
"an  acceptance  of  these  conditions." 

The  contract  between  the  plaintiff  and 
its  dealers  is  not  set  out  in  full  in  the 
bill,  but  it  is  alleged  that  since  August 
Ist,  1913,  the  plaintiff  has  had  with  each 
of  its  7,000  licensed  dealers  a  written 
•contract  in  which  all  the  terms  of  the 
"License  Notice"  arc  in  substance  re- 
{)eated,  and  in  addition  it  is  alleged  that 
each  dealer,  "if  he  has  signed  the  assent 
thereto,"  is  authorized  to  dispose  of  any 
machines  received  from  "the  plaintiff  di- 
rectly or  through  a  [496]  paramount 
distributing  dealer,"  but  subject  to  all  of 
the  conditions  expressed  in  the  "License 
Notice."  It  is  alleged  that  this  contract 
contains  the  provision  that  "a  breach  of 
any  of  the  conditions  on  the  part  of  a  dis- 
tributor will  render  him  liable,  not  only 
for  an  infringement  of  the  patent,  but  to 
an  action  on  the  contract  or  other  proper 
remedy." 

Ab  to  the  defendants,  the  bill  alleges 
that  they  conduct  a  large  mercantile 
business  in  New  York  city;  that  with 
full  knowledge  of  the  terms  of  the  con- 
tracty  as  described,  between  the  plaintiff 
and  its  distributors,  and  of  the  "License 
Notice"  attached  to  each  machine,  the 
defendants,  "bein?  members  of  the  gen- 
eral unlicensed  public,"  and  having  no 
contract  relation  with  the  plaintiff  or 
with  any  of  its  licensed  distributors  or 
licensed  dealers,  induced  "covertly  and 
on  various  pretenses,"  one  or  more  of 
plaintiff's  licensed  distributors  or  deal- 
ers to  violate  his  or  their  contracts  with 
the  plaintiff,  providing  that  no  machines 
should  be  delivered  to  any  unlicensed 
member  of  the  general  pubUc  until  "the 
full  license  price"  stated  in  the  "Li- 
cense Notice"  affixed  to  each  machine 
•  1  li.  ed. 


was  paid,  and  thereby  obtained  posses- 
sion of  a  large  number  of  such  machines 
at  much  less  than  the  prices  stated  in  the 
"License  Notice;"  that  under  the  terms 
of  the  said  license  agreement  and  notice, 
they  have  no  title  to  the  same,  and  that 
they  have  sold  large  numbers  thereof  to 
the  public,  and  are  proposing  and  threat- 
ening to  dispose  of  the  remainder  of 
those  which  they  have  acquired  to  "the 
unlicensed  general  public,"  at  much  less 
than  the  price  stated  in  the  notice  affixed 
to  each  machine. 

The  prayer  is  for  an  injunction  re- 
straining the  defendants  from  selling 
any  of  the  machines,  possession  of  which 
they  have  acquired,  from  other  and 
further  violation  of  plaintiff's  rights  un- 
der its  letters  patent,  and  for  the  usual 
accounting  and  for  damages. 

The  district  court  regarded  the  trans- 
action described  [497]  in  the  "License 
Notice"  as  in  substance  a  sale  which  ex- 
hausted the  interest  of  the  plaintiff  in 
the  machine,  except  as  to  the  right  to 
have  it  used  with  records  and  needles  as 
provided  for  therein,  and  this  right  not 
being  involved  in  this  case,  it  dismissed 
the  bill.    222  Fed.  524. 

On  appeal,  the  circuit  court  of  appeals 
affirmed  this  judgment  and  remanded  the 
case,  but  with  instructions  to  allow  the 
plaintiff  to  amend  its  bill  "if  it  be  so  ad- 
vised."   140  C.  C.  A.  519,  225  Fed.  535. 

The  bill  was  thereafter  so  amended  as 
to  allege  that  the  defendants  had  in  their 
possession  a  large  number  of  machines 
which  they  had  obtained  from  plaintiff's 
distributors  and  dealers  at  much  less  in 
each  case  than  the  price  stated  in  the 
"License  Notice,"  and  that  they  were 
proposing  to  dispose  of  these  machines 
to  the  "unlicensed  general  public"  at 
less  than  the  prices  stated  in  the  "Li- 
cense Notice,"  in  disregard  of  plaintiff's 
rights. 

Again,  the  district  court,  on  the  same 
ground  as  before,  sustained  a  motion  to 
dismiss  the  bill,  but  the  circuit  court  of 
appeals  reversed  this  holding  (144  C.  C. 
A.  591,  230  Fed.  449)  and  the  case  is 
here  for  review  on  certiorari. 

The  abstract  of  the  bill  which  we  have 
given  makes  it  plain:  That  whatever 
rights  the  plaintiff  has  against  the  de- 
fendants must  be  derived  from  the  "Li- 
cense Notice"  attached  to  each  machine, 
for  no  contract  rights  existed  between 
them,  the  defendants  being  only  "mem- 
bers of  the  unlicensed  general  public;" 
and  that  the  sole  act  of  infringement 
charged  against  the  defendants  is  that 
they  exceeded  the  terms  of  the  license 
notice  by  obtaining  machines  from  Ihe 
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plaintiff's  wholesale  or  retail  agents,  and 
by  selling  them  at  less  than  the  price 
fixed  by  the  plaintiff. 

It  is  apparent  from  the  foregoing 
statement  that  we  are  called  upon  to  de- 
termine whether  the  system  adopted  by 
the  plaintiff  was  selected  as  a  means  of 
securing  to  the  owner  of  the  patent  that 
exclusive  right  to  use  its  invention  which 
is  granted  through  the  patent  law,  or 
whether,  [498]  under  color  of  such  a 
purpose,  it  is  a  device  unlawfully  re- 
sorted to  in  an  effort  to  profitably  ex- 
tend the  scope  of  its  patent  at  the  ex- 
pense of  the  general  public.  Is  it  the 
fact,  as  is  claimed,  that  this  ''License 
Notice"  of  the  plaintiff  is  a  means  or 
agency  designed  m  candor  and  good  faith 
to  enable  the  plaintiff  to  make  only  that 
full,  reasonable,  and  exclusive  use  of  its 
invention  which  is  contemplated  by  the 
patent  law,  or  is  it  a  disguised  attempt  to 
control  the  prices  of  its  machines  after 
they  have  been  sold  and  paid  forf 

First  of  all,  it  is  plainly  apparent  that 
this  plan  of  marketing,  adopted  by  the 
plaintiff,  is,  in  substance,  the  one  dealt 
with  by  this  court  in  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Co.  220  U. 
S.  373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep. 
376,  and  in  Bauer  v.  O'Donnell,  229  U. 
S.  1,  57  L.  ed.  1041,  50  L.R.A.(N.S.) 
1185,  33  Sup.  Ct.  Rep.  616,  Ann.  Cas. 
1915 A,  150,  adroitly  modified  on  the  one 
hand  to  take  advantage,  if  possible,  of 
distinctions  suggested  by  these  decisions, 
and,  on  the  other  hand,  to  evade  certain 
supposed  effects  of  them. 

If  we  look  through  the  words  and 
forms  with  which  the  plaintiff  has  most 
elaborately  enveloped  its  purpose,  to 
the  substance  and  realities  of  the  trans- 
action contemplated,  we  shall  discover 
several  notable  and  significant  features. 
First,  while,  as  if  looking  to  the  future, 
the  notice,  in  terms,  imposes  various  re- 
strictions as  to  title  and  as  to  the  "use'' 
of  the  machines  by  plaintiff's  agents, 
wholesale  and  retail,  and  by  the  "un- 
licensed members  of  the  public,"  for  it- 
self, the  plaintiff  makes  sure  that  the  fu- 
ture shall  have  no  risks,  for  it  requires 
that  all  that  it  asks  or  expects  at  any 
time  to  receive  for  each  machine  must 
be  paid  in  full  before  it  parts  with  the 
possession  of  it. 

Second,  while  in  terms  the  'Hise"  of 
each  machine  is  restricted,  and  forfei- 
ture for  failure  to  strictly  comply  with 
the  many  conditions  and  requirements  of 
the  notice  is  provided  for,  this  system, 
elaborate  to  the  extent  of  confusion, 
fails  utterly  to  provide  for  entering  any 
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lie  office  or  in  any  public  [400]  record, 
and  no  requirement  is  found  in  it  for  re- 
porting by  users  or  licensees,  who  may 
remove  from  one  place  to  another,  tak- 
ing the  machine  with  them,  as  would 
very  certainly  be  required  if  the  plain- 
tiff intended  to  enforce  the  rights  so 
elaborately  asserted  in  this  notice, — ^if 
the  system  were  really  a  genuine  provi- 
sion designed  to  protect  through  many 
years  to  come  the  restricted  right  to 
"use"  and  the  seemingly  qualified  title 
which  it  purports  to  grant  to  dealers  and 
to  the  public,  from  being  exceeded  or  de- 
parted from. 

Third.  The  fact  that  under  this  83^8- 
tem  "at  different  times"  "large  numbers" 
of  machines,  as  is  alleged  in  the  plain- 
tiff's bill,  have  been  "covertly"  sold  to 
the  defendants  by  the  plaintiff's  whole- 
sale and  retail  agents  at  less  than  the 
price  fixed  for  them,  is  persuasive  evi- 
dence that  the  transaction  is  not  what  it 
purports  on  its  face  to  be.  If  it  were  a 
reasonably  guarded  plan,  really  intended 
to  keep  the  plaintiff  in  touch  with  each 
of  its  machines  until  the  expiration  of 
the  patent  of  latest  date,  for  the  purpose 
of  insisting  upon  its  being  used  in  the 
manner  provided  for  in  the  "License  No- 
tice," the  plaintiff's  prompt  and  sufficient 
remedy  for  such  an  invasion  of  its  right 
as  is  claimed  in  this  case  would  be  foumd 
in  its  sales  department,  or  rather  in  its 
"license"  department,  and  not  in  tlie 
courts.  That  the  plaintiff  comes  into 
court  with  a  bill  to  enjoin  the  defend- 
ants from  reselling  machines  secretly 
sold  to  them  in  large  numbers  by  the 
plaintiff's  agents  indicates  very  clearly 
that  at  least  until  the  exigency  out  of 
which  this  case  grew  arose,  the  scheme 
was  regarded  by  the  plaintiff  itself  and 
by  its  agents  simply  as  one  for  maintain- 
ing prices  by  holding  a  patent  infringe- 
ment suit  in  terrorem  over  the  ignorant 
and  the  timid. 

And  finally,  while  the  notice  permits 
the  use  of  the  machines,  which  have  been 
fully  paid  for,  by  the  'Hinlicensed  mem- 
bers of  the  general  public,"  significantly 
called  in  the  bill  "the  ultimate  users," 
until  "the  expiration  [500]  of  the  pat- 
ent having  the  longest  term  to  run" 
(which,  under  the  copy  of  the  notice  set 
out  in  the  bill,  would  be  July  22d,  1930), 
it  provides  that  if  the  licensee  shall  not 
have  failed  to  observe  the  conditions  of 
the  license,  and  the  Victor  Company 
shall  not  have  previously  taken  possession 
of  the  machine,  as  in  the  notice  provided, 
them,  perhaps  sixteen  years  or  more  af- 
ter he  has  paid  for  it,  and  in  all  prob- 
ability long  after  it  has  been  worn  out 
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It  thus  becomes  clear  that  this  "Li- 
cense Notice"  is  not  intended  as  a  se- 
curity for  any  further  payment  upon  the 
machine,  for  the  full  price,  called  a  "roy- 
alty/'  was  paid  before  the  plaintiff 
parted  with  the  possession  of  it;  that  it 
is  not  to  be  used  as  a  basis  for  tracing 
and  keeping  the  plaintiff  informed  as  to 
the  condition  or  use  of  the  machine,  for 
no  report  of  any  character  is  required 
from  the  "ultimate  user"  after  he  has 
paid  the  stipulated  price;  that,  notwith- 
standing its  apparently  studied  avoid- 
ance of  the  use  of  the  word  "sale,"  and 
its  frequent  reference  to  the  word  "use," 
the  most  obvious  requirements  for  secur- 
ing a  bona  fide  enforcement  of  the  re- 
strictions of  the  notice  as  to  "use"  are 
omitted ;  and  that,  even  by  its  own  terms, 
the  title  to  the  machines  ultimately  vests 
in  the  'hiltimate  users,"  without  further 
payment  or  action  on  their  part,  except 
patiently  waiting  for  patents  to  expire 
on  inventions  which,  so  far  as  this  no- 
tice shows,  may  or  may  not  be  incorpo- 
rated in  the  machine.  There  remains  for 
this  "License  Notice,"  so  far  as  we  can 
discover,  the  function  only  of  fixing  and 
maintaining  the  price  of  plaintiff's  ma- 
chines to  its  agents  and  to  the  public, 
and  this,  we  cannot  doubt,  is  the  purpose 
for  which  it  really  was  designed. 

Courts  would  be  perversely  blind  if 
they  failed  to  look  through  such  an  at- 
tempt as  this  "License  Notice"  thus 
plainly  is  to  sell  property  for  a  full 
price,  and  yet  to  place  [501]  restraints 
upon  its  further  alienation,  such  as  have 
been  hateful  to  the  law  from  Lord  Coke's 
day  to  ours,  because  obnoxious  to  the 
public  interest.  The  scheme  of  distri- 
bution is  not  a  system  designed  to  se- 
cure to  the  plaintiff  and  to  the  public  a 
reasonable  use  of  its  machines,  within 
the  grant  of  the  patent  laws,  but  is  in 
substance  and  in  fact  a  mere  price-fixing 
enterprise,  which,  if  given  effect,  would 
work  great  and  widespread  injustice  to 
innocent  purchasers,  for  it  must  be  rec- 
ognized that  not  one  purchaser  in  many 
would  read  such  a  notice,  and  that  not 
one  in  a  much  greater  number,  if  he  did 
read  it,  could  understand  its  involved 
and  intricate  phraseology,  which  bears 
many  evidences  of  being  framed  to  con- 
ceal rather  than  to  make  clear  its  real 
meaning  and  purpose.  It  would  be  a 
perversion  of  terms  to  call  the  transac- 
tion intended  to  be  embodied  in  this  sys- 
tem of  marketing  plaintiff's  machines  a 
"license  to  use  the  invention."  Bauer  ▼. 
•  1  L.  cd. 


CDonneU,  229  U.  S.  1, 16,  57  L.  ed.  1041, 
1046,  60  L.RA.(N.S.)  1185,  33  Sup.  Ct. 
Rep.  616,  Ann.  Cas.  1915A,  150. 

Convinced,  as  w  are,  that  the  purpose 
and  effect  of  this  "License  Notice"  of 
plaintiff,  considered  as  a  part  of  its 
scheme  for  mark^ing  its  product,  is  not 
to  secure  to  the  plaintiff  any  use  of  its 
machines,  and  as  is  contemplated  by  the 
patent  statutes,  but  that  its  real  and 
poorly-concealed  purpose  is  to  restrict 
the  price  of  them,  after  the  plaintiff  had 
been  paid  for  them  and  after  they  have 
passed  into  the  possession  of  dealers  and 
of  the  public,  we  conclude  that  it  falls 
within  the  principles  of  Adams  v.  Burke. 
17  WaU.  453,  456,  21  L.  ed.  700,  703;  and 
of  Bauer  v.  O'Donnell,  229  U.  S.  1,  57  L. 
ed.  1041,  50  L.R.A.(N.S.)  1185,  33  Sup. 
Ct.  Rep.  616,  Ann.  Cas.  1915A,  150;  that 
it  is,  therefore,  invalid,  and  that  the  dis- 
trict court  properly  held  that  the  bill 
must  fail  for  want  of  equity. 

It  results  that  the  decree  of  the  Cir- 
cuit Court  of  Appeals  will  be  reversed 
and  that  of  the  District  Court  afObrmed. 

Reversed. 

Dissenting:  Mr.  Justice  McKenna, 
Mr.  Justice  Holmes,  Mr.  Justice  Van 
Devanter. 


[502]     MOTION    PICTURE    PATENTS 
COMPANY,   Petitioner, 

V. 

UNIVERSAL    FILM    MANUFACTURINQ 
COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  502-521.) 

Patents  —  restrictions  on  use  —  specific 
supplies  —  future  conditions  —  no- 
tice. 

1.  The  owner  of  a  patent  may  not,  un- 
der U.  S.  Rev.  Stat.  §  4884  (Comp.  Stat. 
1913,  §  9428),  giving  him  the  exclusive 
right  to  use  the  invention,  restrict  its  use 
by  a  purchaser,  by  a  notice  attached  to  the 
machine  embodying  the  patent,  to  specific 
materials  necessary  to  its  operation,  but 
which  are  no  part  of  the  patented  machine, 
and  are  not  themselves  patented,  nor  can 
he,  by  such  notice,  make  the  use  of  the  ma- 
chine subject  to  further  conditions  as  to 
use  or  royalties  that  may  be  imposed  there- 
after in  his  discretion. 
[For  other  cases,  see  Patents,  XIII.  f,  in  Di- 
gest Sup.  Ct  1008.] 

Note. — On  right  of  purchaser  of  per- 
sonal property  to  sell  or  use  it  free  from 
restrictions  affecting  it  in  the  hands  of 
the  vendor — see  note  to  Garst  v.  Hall  & 
L.  Co.  55  L.R.A.  633. 

On  assignment  of  patent — see  note  to 
Dalzell  V.  Dueber  Watch  Case  Mfg.  Co. 
37  L.  ed.  U.  S.  749. 
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Patents  —  restrictions  on  nse  —  specific 
supplies  —  future  conditions  —  no- 
tice. 

2.  The  exclusive  right  to  use  the  inven- 
tion or  discovery  granted  by  U.  S.  Rev. 
Stat.  S  4884  (Comp.  Stat.  1013,  §  0428), 
to  the  patentee,  his  heirs  or  assip^ccs,  did 
not  invest  the  assignee  of  the  Latham  pat- 
ent No.  707,034,  who  had  licensed  another 
to  make  and  sell  a  motion  picture  exhibit- 
ing machine  embodying  the  invention,  with 
the  power  to  limit,  by  a  notice  attached  to 
the  machine,  its  use  by  a  purchaser  or  the 
latter's  lessee  to  films  containing  the  inven- 
tion of '  the  reissued  Kdison  patent  No. 
12,102,  so  long  as  the  assignee  continues  to 
own  such  patents,  nor  by  such  notice  to  con- 
dition the  use  upon  other  terms  to  be  fixed 
by  such  assignee  and  complied  with  by  the 
user  while  the  machine  is  in  use  and  while 
the  assignee  owns  the  patents. 

[For  other  cases,  see  Patents,  XIII.  U  tn  Di- 
gest Sup.  Ct.  1008.] 

[No.  716.] 

Argued  January  12  and  15,  1017.    Decided 

April  0,  1017. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Southern  District  of  New 
Tork|  dismissing:  the  bill  in  a  suit  to 
enjoin  the  violation  of  an  alleged  license 
restriction  on  the  use  of  a  patented  ma- 
chine.   Affirmed. 

See  same  case  below,  148  C.  C.  A.  660, 
235  Fed.  398. 

The  facts  are  stated  in  the  opinion. 

Mr.  Melville  Church  argued  the  cause 
and  filed  a  brief  for  petitioner: 

A  patent  owner  may,  on  the  sale  of  a 
specimen  of  the  patented  invention,  im- 
pose lawful  restrictions  as  to  time,  place, 
method,  or  conditions  of  its  use,  so  as  to 
render  an  unauthorized  use  an  infringe- 
ment. 

Henry  v.  A.  B.  Dick  Co.  224  U.  S.  1, 
56  L.  ed.  645^  32  Sup.  Ct.  Rep.  364,  Ann. 
Cas.  1913D,  880. 

Whatever  is  notice  enough  to  excite  at- 
tention and  put  the  party  on  his  guard 
and  call  for  inquiry  is  notice  of  every- 
thing to  which  such  inquiry  might  have 
led.  When  a  person  has  sufficient  infor- 
mation to  lead  him  to  a  fact,  he  shall  be 
deemed  conversant  with  it. 

Wood  V.  Carpenter,  101  U.  S.  135, 
141,  25  L.  ed.  807,  809;  Shauer  v.  Alter- 
ton,  151  U.  S.  607,  622,  38  L.  ed.  286,  291, 
14  Sup.  Ct.  Rep.  442. 

Whether  the  restriction  as  to  use  with 
certain  films  is  decreed  to  be  lawful  or 
unlawful,  it  cannot  affect  the  lawfulness 
of  the  restriction  that  the  use  must  be 
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fupon  terms  to  be  fixed  by  the  licensor^ 
which  the  respondent  company  has  ad- 
mittedly violated,  and  under  which  it  is 
liable,  if  notice  has  been  properly 
brought  home  to  it. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
Wall.  64,  72,  22  L.  ed.  315,  319;  United 
States  Consol.  Seeded  Raisin  Co.  v. 
Griffin  &  S.  Co.  61  C.  C.  A.  334, 126  Fed. 
364. 

This  Qpurt  has  upheld  a  license  restric- 
tion based  upon  a  continuin|:  royalty  for 
use. 

St.  Paul  Plow  Works  v.  Starling,  140 
U.  S.  184,  35  L.  ed.  404, 11  Sup.  a.  Rep. 
803. 

The  rights  conferred  by  a  patent,  i.  e., 
the  exclusive  right  to  make,  the  exclusive 
right  to  sell,  and  the  exclusive  right  to 
use,  constitute  an  example  of  incorporeal 
personal  property;  while  a  machine  em- 
bodying a  patented  invention  is  an  ex- 
ample of  corporeal  personal  property. 

De  La  Vergne  Refrigerating  Mach.  Go. 
V.  Featherstone,  147  U.  S.  209,  222,  37 
L.  ed.  138, 143, 13  Sup.  Ct.  Rep.  283. 

A  patent  owner  is  not  required  to 
make,  use,  or  sell  any  specimens  of  the 
patented  invention;  nor  can  he  be  com- 
pelled to  license  others  to  do  so. 

Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.  210  U.  S.  405,  425,  429,  52 
L.  ed.  1122,  1130,  1132,  28  Sup.  Ct.  Rep. 
748. 

The  following  cases  illustrate  in- 
stances of  the  grant  by  a  patent  owner 
of  limited  rights  that  have  been  upheld 
by  the  courts : 

The  right  to  manufacture  the  patented 
article  by  the  employment  of  six  persons 
and  no  more. 

Brooks  v.  Byam,  2  Robb,  Pat.  Cas.  161, 
Fed.  Cas.  No.  1,948. 

The  right  to  use  six  machines  within  a 
certain  county,  and  to  dispose  of  the 
product  in  such  county,  and  nowhere 
else. 

Woodworth  v.  Cook,  1  Fisher,  Pat 
Cas.  423,  Fed.  Cas.  No.  18,011. 

The  right  to  use  the  patented  structure 
but  once. 

American  Cotton-Tie  Supply  Co.  v. 
Bullnrd,  4  Bann.  &  Ard.  520,  Fed.  Cas. 
No.  294. 

The  right  to  manufacture  goods  of  a 
particular  variety  under  the  patentee's 
process. 

Goodyear  v.  Congress  Rubber  Co.  3 
Blatchf.  449,  Fed.  Cas.  No.  5,5G5. 

The  right  to  manufacture  articles  of 
certain   given   dimensions   only. 

Pope  Mfg.  Co.  V.  Owsley,  27  Fed.  100. 

The  right  to  manufacture,  but  not  to 
sell. 

243  U.  8. 
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American  Graphophone  Co.  v.  Walcutt, 
87  Fed.  656. 

The  right  to  restrict  the  iise,  manu- 
facture! or  sale  to  a  certain  territory. 

Chambers  v.  Smithy  5  Fisher,  Pat.  Cas. 
12,  Fed.  Cas.  No.  2,682;  Wicke  v.  Klein- 
knecht,  1  Bann.  &  Ard.  608,  Fed.  Cas. 
No.  17,60S ;  Hawley  v.  Mitchell,  4  Fisher, 
Pat.  Cas.  338,  Fed.  Cas.  No.  6,250;  Rice 
V.  Boss,  46  Fed.  195;  International  Pave- 
ment Co.  V.  Richardson,  76  Fed.  690; 
Philadelphia  Creamery  Supply  Co.  v. 
Davis  &  R.  Bldg.  &  Mfg.  Co.  77  Fed. 
879;  Wilson  v.  Sherman,  1  Fisher,  Pat. 
Cas.  361,  Fed.  Cas.  No.  17,833. 

The  right  to  restrict  use  so  as  to  be 
binding  even  upon  a  purchaser  of  a  ma- 
chine under  a  rent  distress. 

British  Mutoscope  &  Biograph  Co.  v. 
Homer  [1901]  1  Ch.  671,  17  Times  L.  R. 
213,  70  L.  J.  Ch.  N.  S.  279, 49  Week.  Rep. 
277,  84  L.  T.  N.  S.  26, 18  Rep.  Pat.  Cas. 
177. 

The  right  to  restrict  the  price  at  which 
the  patented  article  should  be  sold. 

Edison  Phonograph  Co.  v.  Kaufmann, 
105  Fed.  960 ;  Edison  Phonograph  Co.  v. 
Pike,  116  Fed.  863 ;  National  Phonograph 
Co.  V.  Schlegel,  117  Fed.  624;  New  Jersey 
Patent  Co.  v.  Schaefer,  144  Fed.  437, 159 
Fed.  171;  Indiana  Mfg.  Co.  v.  J.  I.  Case 
Threshing  Mach.  Co.  83  C.  C.  A.  343, 154 
Fed.  365 ;  Rubber  Tire  Wheel  Co.  v.  Mil- 
waukee Rubber  Works  Co.  83  C.  C.  A. 
336, 154  Fed.  358;  Goshen  Rubber  Works 
y.  Single  Tube  Automobile  &  Bicycle 
Tire  Co.  92  C.  C.  A.  183,  166  Fed.  431; 
Edison  v.  Ira  M.  Smith  Mercantile  Co. 
188  Fed.  925;  Automatic  Pencil  Sharp- 
ener Co.  V.  Goldsmith  Bros.  190  Fed.  206; 
Winchester  Repeating  Arms  Co.  v.  Buen- 
gar,  199  Fed.  786;  E.  Bement  &  Sons  v. 
National  Harrow  Co.  186  U.  S.  70,  46 
L.  ed.  1058,  22  Sup.  Ct.  Rep.  747;  Virtue 
y.  Creamery  Package  Mfg.  Co.  227  U. 
S.  8,  57  L.  ed.  393,  33  Sup.  Ct.  Rep.  202 ; 
Winchester  Repeating  Arms  Co.  v.  Olm- 
sted, 121  C.  C.  A.  615,  203  Fed.  493; 
American  Graphophone  Co.  y.  Boston 
Store,  225  Fed.  785;  Victor  Talking 
Mach.  Co.  V.  The  Fair,  61  C.  C.  A.  58, 
123  Fed.  424;  The  Fair  v.  Dover  Mfg. 
Co.  92  C.  C.  A.  43,  1G6  Fed.  117. 

The  right  to  restrict  the  use  of  patent- 
ed machines  to  supplies  or  materials  fur- 
nished by  the  patent  owner. 

Heaton-Peninsular  Button-Fastener  Co. 
▼.  Eureka  Specialty  Co.  35  L.R.A. 
728,  25  C.  C.  A.  267,  33  U.  S.  App.  692, 
77  Fed.  288;  Tubular  Rivet  &  Stud  Co. 
▼.  O'Brien,  93  Fed.  200;  Rupp  &  W.  Co. 
y.  Elliott,  65  C.  C.  A.  544, 131  Fed.  730; 
Brodrick  Copygraph  Co.  v.  Mayhew,  131 

Fed.  92;  A.  B.  Dick  Co.  ▼.  Henry,  149 
f  1  Xi.  ed. 


Fed.  424,  224  U.  S.  1,  50  L.  ed.  645,  32 
Sup.  Ct.  Rep.  364,  Ann.  Cas.  1913D,  880 ; 
A.  B.  Dick  Co.  v.  Milwaukee  Office  Spe- 
cialty Co.  168  Fed.  930;  Crown  Cork  & 
Seal  Co.  v.  Standard  Brewery,  174  Fed. 
252 ;  Crown  Cork  &  Seal  Co.  v.  Brooklyn 
Bottle  Stopper  Co.  119  C.  C.  A.  20,  200 
Fed.  592;  Incandescent  Gaslight  Co.  v. 
Cantelo,  12  Rep.  Pat.  Cas.  262;  Incan- 
descent Gaslight  Co.  y.  Brogden,  16  Rep. 
Pat  Cas.  179. 

All  of  the  respondents  are  responsible 
as  joint  tort-feasors  and  are  also  sepa- 
rately liable. 

Lovejoy  v.  Murray,  3  Wall.  1-11,  18 
L.  ed.  129-132;  Walker,  Patents,  4th  ed. 
§  406,  p.  343. 

Mr.  Oscar  W.  Jeffery  argued  the 
cause,  and,  with  Messrs.  Edmund  Wet- 
more  and  John  B.  Stanchfield,  filed  a 
brief  for  respondents: 

The  Prague  Amusement  Company 
stands  in  the  same  position  as  any  pur- 
chaser of  a  patented  article,  who,  when 
he  purchases  it  either  direct  from  the 
manufacturer  or  from  the  manufactur- 
er's vendee  or  licensee,  has  the  implied 
right  to  use  it. 

Bloomer  v.  McQuewan,  14  How.  539, 

14  L.  ed.  532;  Henry  y.  A.  B.  Dick  Cb. 
224  U.  S.  19,  56  L.  ed.  652,  32  Sup.  Ct. 
Rep.  364,  Ann.  Cas.  1913D,  880. 

There  is  and  can  be  no  doubt  as  to  the 
validity  of  an  implied  license.  It  is  as 
potent  as  an  express  license. 

Blanchard  v.  Sprague,  1  Cliff.  288,  Fed. 
Cas.  No.  1,516;  Keyes  y.  Eureka  Consol. 
Min.  Co.  158  U.  S.  153,  39  L.  ed.  930, 

15  Sup.  Ct.  Rep.  772. 

There  was  a  sale  of  the  alleged  in- 
fringing machine  by  the  licensee  which 
enabled  subsequent  holders  thereof  to 
use  it  free  of  all  restrictions  and  condi- 
tions. 

Bauer  v.  ODonnell,  229  U.  S.  1,  67  L. 
ed.  1041,  50  L.R.A.(N.S.)  1185,  33  Sup. 
Ct.  Rep.  616,  Ann.  Cas.  1915A,  150; 
Adams  v.  Burke,  17  Wall.  453,  21  L.  ed. 
700;  United  States  v.  Keystone  Watch 
Co.  218  Fed.  514. 

The  attempted  restriction  to  film  li- 
censed under  reissued  patent  No.  12^92 
is  an  attempt  to  continue  the  monopoly 
of  an  expired  patent,  and  is  therefore 
contrary  to  public  policy  and  void. 

Bauer  v.  O'Donnell,  229  U.  S.  10,  57  L. 
ed.  1041,  50  L.R.A.(N.S.)  1185,  33  Sup. 
Ct.  Rep.  616,  Ann.  Cas.  1915A,  150; 
Standard  Sanitary  Mfg.  Co.  v.  United 
States,  226  U.  S.  49,  57  L.  ed.  117,  33 
Sup.  Ct.  Rep.  9;  Dr.  Miles  Medical  Co. 
V.  John  D.  Park  &  Sons  Co.  220  U.  S. 
373,  406,  55  L.  ed.  502,  518,  31  Sup.  Ct. 
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Rep.  376;  Strans  v.  American  Publish- 
ers' Asso.  231  U.  S.  222.  234,  58  L.  ed. 
1&2, 199,  L.R.A.1915A,  1099,  34  Sup.  Ct. 
Rep.  84,  Ann.  Caa.  1915 A,  369;  United 
States  ▼.  Kellogg  Toasted  Corn  Flake  Co. 
222  Fed.  725,  Ann.  Cas.  1916A,  78. 

The  first  principle  of  the  cases  which 
have  recognized  the  right  of  the  owner 
of  a  patent  to  enforce  restrictions  on  the 
use  of  the  patented  article  in  the  hands 
of  his  licensee  is  that  those  conditions 
shall  be  clearly  and  unmistakably  made 
known  to  the  purchaser  at  the  time  he 
acquires  the  patented  article;  and  in  the 
absence  of  such  notice  the  condition  can- 
not be  enforced. 

Cortelyou  y.  Charles  Eneu  Johnson  & 
Co.  207  U.  S.  196,  52  L.  ed.  167,  28  Sup. 
Ct.  Rep.  106;  Lovell-McConnell  Mfg.  Co. 
V.  Wafte  Auto  Supply  Co.  198  Fed.  133; 
Henry  v.  A.  B.  Dick  Co.  224  U.  S.  42,  56 
L.  ed.  661,  32  Sup.  Ct.  Rep.  364,  Ann. 
Cas.  1913D,  880;  McGruther  v.  Pitcher 
[1904]  2  Ch.  306,  3  B.  R.  C.  292,  20 
Times  L.  R.  652,  73  L.  J.  Ch.  N.  S.  653, 
53  Week.  Rep.  138,  91  L.  T.  N.  S.  678. 

The  Prague  Amusement  Company  was 
not  bound  to  inquire  whether  terms  had 
been  fixed  by  the  Motion  Picture  Patents 
Cbmpany  for  the  use  of  the  machine. 

Texas  &  P.  R.  Co.  y.  Reiss,  183  U.  S. 
626,  46  L.  ed.  358,  22  Sup.  Ct.  Rep.  252 ; 
Carpentier  v.  Thurston,  30  Cal.  123 ;  Peo- 
ple's Bank  y.  Etting,  41  Phila.  Leg.  Int. 
5;  Chitty,  Contr.  16th  ed.  p.  767;  4  Enc. 
PI.  &  Pr.  653;  Vyse  v.  Wakefield,  6  Mees. 
&  W.  453, 151  Eng.  Reprint,  485,  8  Dowl. 
P.  C.  377,  4  Jur.  509. 

The  existence  of  the  Latham  patent 
did  not  release  the  petitioner  from  the 
duty  of  giying  adequate  notice  of  any 
terms  it  might  fix. 

Cortelyou  y.  Charles  Eneu  Johnson  & 
Co.  207  U.  S.  196,  52  L.  ed.  167,  28  Sup. 
Ct.  Rep.  105;  Henry  y.  A.  B.  Dick  Co. 
224  U.  S.  42,  56  L.  ed.  G61,  32  Sup.  Ct. 
Rep.  36^  Ann.  Cas.  1913D,  880;  Wash- 
ing Mach.  Co.  y.  Earle,  3  Wall.  Jr.  320, 
Fed.  Cas.  No.  17,219. 

Mr.  Justice  Clarke  deliyered  the  opin- 
ion of  the  court: 

In  this  suit  relief  is  sought  against 
three  defendant  corporations  as  joint  in- 
fringers of  claim  number  7  of  United 
States  letters  patent  No.  707,934,  granted 
to  Woodyille  Latham,  assignor,  on  Au- 
gust 26,  1902,  for  improyements  in  pro- 
jecting-kinetoscopes.  It  is  sufficient 
description  of  the  patent  to  say  that  it 
eoyers  a  part  of  the  mechanism  used  in 
motion  picture  exhibiting  machines  for 
feeding  a  film  through  the  machine  with 
a  r^man  uniform,  and  accurate  moye* 
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ment,  and  so  as  not  to  expose  the  film  to 
excessive  strain  or  wear. 

The  defendants,  in  a  joint  answer,  do 
not  dispute  the  title  [506]  of  the  plain- 
tiff to  the  patent,  but  they  deny  the  va- 
lidity of  it,  deny  infringement,  and  claim 
an  implied  license  to  use  the  patented 
machine. 

Eyidence  which  is  undisputed  shows 
that  the  plaintiff,  on  June  20,  1912,  in 
a  paper  styled  '^cense  Amement," 
granted  to  the  Precision  Machine  Com- 
pany a  right  and  license  to  manufacture 
and  sell  machines  embodying  the  inven- 
tions described  and  claimed  in  the  patent 
in  suit,  and  in  other  patents,  throughout 
the  United  States,  its  territories  and  pos- 
sessions. This  agreement  contains  a 
covenant  on  the  part  of  the  grantee  that 
every  machine  sold  by  it,  except  those 
for  export,  shall  be  sold  "under  the  re- 
striction and  condition  that  such  exhibit- 
ing or  projecting  machine  shall  be  used 
solely  for  exhibiting  or  projecting  mo- 
tion pictures  containing  the  inventions 
of  reissued  letters  patent  No.  12,192, 
leased  by  a  licensee  of  the  licensor  while 
it  owns  said  patents  and  upon  other 
terms  to  be  fixed  by  the  licensor  and 
complied  with  by  the  user  while  the 
said  machine  is  in  use  and  while  the 
licensor  owns  said  patents  (which  other 
terms  shall  only  be  the  payment  of  a 
royalty  or  rental  to  the  licensor  while 
in  use)." 

The  grantee  further  covenants  and 
agrees  that  to  each  machine  sold  by  it, 
except  for  export,  it  will  attach  a  plate 
showing  plainly  not  only  the  dates  of  the 
letters  patent  under  which  the  machine 
is  'licensed,"  but  also  the  following 
words  and  figures: 


Serial  No. 


Patented  No. 

The  sale  and  purchase  of  this  machine 
gives  only  the  right  to  use  it  solely  with 
moving  pictures  containing  the  inven- 
tion of  reissued  patent  No.  12,192,  leased 
by  a  licensee  of  the  Motion  Picture  Pat- 
ents Company,  the  owner  of  the  above 
patents  and  reissued  patent,  while  it 
owns  said  patents,  and  upon  other  terms 
to  be  fixed  by  the  Motion  Picture  Pat- 
ents Company  and  complied  with  by  the 
user  while  it  is  in  use  and  while  the 
Motion  Picture  [^71  Patents  Company 
owns  said  patents.  The  removal  or  de- 
facement of  this  plate  terminates  the 
right  to  use  this  machine. 

The  agreement  further  provides  that 
the  grantee  shall  not  sell  any  machine  at 
less  than  the  plaintiff's  list  price,  except 
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to  jobbers  and  others  for  purposes  of 
resale,  and  that  it  will  require  such 
jobbers  and  others  to  sell  at  not  less 
than  plaintiffs  list  price.  The  price 
fixed  in  the  license  contract  for  sale  of 
machines  after  May  1st,  1909^  is  not  less 
than  $150  for  each  machine,  and  the 
licensee  agrees  to  pay  a  royalty  of  $5 
on  some  machines  and  a  percentage  of 
the  selling  price  on  others. 

It  is  admitted  that  the  machine,  the 
use  of  which  is  charged  to  be  an  in- 
fringement of  the  patent  in  suit,  was 
manufactured  by  the  Precision  Machine 
Company,  and  was  sold  and  deliyered 
under  its  ''License  Agreement"  to  the 
Seventy-second  Street  Amusement  Com- 
pany, then  operating  a  playhouse  on 
Seventy-second  street,  in  New  York,  and 
that  when  sold  it  was  fully  paid  for  and 
had  attached  to  it  a  plate  with  the  in- 
scription which  we  have  quoted  as  re- 
quired by  the  agreement. 

Reissued  patent  12^92,  referred  to  in 
the  notice  attached  to  the  machine,  ex- 
pired on  August  31, 1914.  The  defendant 
Prague  Amusement  Company,  on  No- 
vember 2,  1914,  leased  the  Seventy-sec- 
ond street  playhouse  from  the  Seventy- 
second  Street  Amusement  Company,  and 
acquired  the  alleged  infringing  machine 
as  a  part  of  the  equipment  of  the  leased 
playhouse.  Subsequent  to  the  expira- 
tion of  reissued  patent  12,192,  the  de- 
fendant Universal  Film  Manufacturing 
Company  made  two  films  or  reels,  which, 
between  March  4th  and  17th,  1915,  were 
sold  to  the  defendant  the  Universal  Film 
Exchange,  and  on  March  17,  1915,  were 
supplied  to  the  defendant  Prague  Amuse- 
ment Company  for  use  on  the  machine, 
acquired  as  we  have  stated,  and  were 
used  upon  it  at  the  Seventy-second  Street 
playhouse  on  March  18th,  1915. 

[508]  On  January  18, 1915,  the  plain- 
tiff sent  a  letter  to  the  Seventy-second 
Street  Amusement  Company,  notifying 
it  in  general  terms  that  it  was  using 
without  a  license  a  machine  embodying 
the  invention  of  patent  No.  707,934  and 
warning  it  that  such  use  constituted  an 
infringement  of  the  patent,  and  on  the 
same  day  the  plaintiff  addressed  a  letter 
to  the  defendant  Universal  Film  Ex- 
change, notifying  it  that  it  also  was  in- 
fringing the  same  patents  by  supplying 
films  for  use  upon  the  machine  of  the 
Seventy-second  street  playhouse  and 
elsewhere.  The  bill  in  this  case  was 
filed  on  March  18,  1915. 

The  district  court  held  that  the  limita- 
tion on  the  use  of  the  machine  attempted 
to  be  made  by  the  notice  attached  to  it 

after  it  had  been  sold  and  paid  for,  was 
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invalid,  and  that  the  Seventy-second 
Street  Amusement  Company,  the  pur- 
chaser, and  its  lessee,  the  Prague  Amuse- 
ment Company,  had  an  implied  license 
to  use  the  machine  as  it  had  been  used, 
and  it  dismissed  the  bill  without  passing 
on  the  question  raised  in  the  pleadings 
as  to  the  validity  of  the  patent.  The 
circuit  court  of  appeals  affirmed  the  dis- 
trict court  (148  C.  C.  A.  660,  235  Fed. 
398),  and  the  case  is  here  for  review  on 
certiorari. 

It  was  admitted  at  the  bar  that  40,- 
000  of  the  plaintiff's  machines  are  now 
in  use  in  this  country,  and  that  the 
mechanism  covered  by  the  patent  in  suit 
is  the  only  one  with  which  motion  pic- 
ture films  can  be  used  successfully. 

This  state  of  facts  presents  two  ques- 
tions for  decision: 

First.  May  a  patentee  or  his  assignee 
license  another  to  manufacture  and  sell  a 
patented  machine,  and  by  a  mere  notice 
attached  to  it  limit  its  use  by  the  pur- 
chaser or  by  the  purchaser's  lessee,  to 
films  which  are  no  part  of  the  patented 
machine,  and  which  are  not  patented  f 
Second.  May  the  assignee  of  a  patent, 
which  has  licensed  another  to  make  and 
sell  the  machine  covered  by  it,  by  a  mere 
notice  attached  to  such  machine,  limit 
the  [509]  use  of  it  by  the  purchaser  or 
by  the  purchaser's  lessee  to  terms  not 
stated  in  the  notice,  but  which  are  to  be 
fixed,  after  sale,  by  such  assignee,  in  its 
discretion  f 

It  is  obvious  that  in  this  case  we  have 
presented  anew  the  inquiry,  which  is 
arising  with  increasing  frequency  in  re- 
cent years,  as  to  the  extent  to  which  a 
patentee  or  his  assignee  is  authorized  by 
our  patent  laws  to  prescribe  by  notice 
attached  to  a  patented  machine  the  con- 
ditions of  its  use  and  the  supplies  which 
must  be  used  in  the  operation  of  it,  un- 
der pain  of  infringement  of  the  patent. 
The  statutes  relating  to  patents  do  not 
provide  for  any  such  notice  and  it  can 
derive  no  aid  from  them.  Rev.  Stat.  § 
4900,  Comp.  Stat.  1913,  §  9446,  requiring 
that  patented  articles  shall  be  marked 
with  the  word  'Tatented,"  affects  only 
the  damages  recoverable  for  infringe- 
ment (Dunlap  V.  Schofield,  152  U.  S.  244, 
38  L.  ed.  426, 14  Sup.  Ct.  Rep.  576) ;  and 
Rev.  Stat.  §  4901,  Comp.  Stat.  1913,  § 
9447,  protects  by  its  penalties  the  in- 
ventor, but  neither  one  contemplates  the 
use  of  such  a  '^cense  Notice"  as  we 
have  here,  and  whatever  validity  it  has 
must  be  derived  from  the  general,  and 
not  from  the  patent,  law. 

The  extent  to  which  the  use  of  the 
patented  fuachia^  may  validly  be  re- 
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stricted  to  specific  supplies  or  otherwise 
by  special  contract  between  the  owner 
of  a  patent  and  the  purchaser  or  licensee 
is  a  question  outside  the  patent  law,  and 
with  it  we  are  not  here  concerned.  Keel- 
er  V.  Standard  Folding  Bed  Co.  157  U. 
S.  659,  39  L.  ed.  848,  15  Sup.  Ct.  Rep. 
738. 

The  inquiry  presented  by  this  record, 
as  we  have  stated  it,  is  important  and 
fundamental,  and  it  requires  that  we 
shall  determine  the  meaning  of  Congress 
when,  in  Rev.  Stat.  §  4884,  Comp.  Stat. 
1913,  §  9428,  it  provided  that  "every 
patent  shall  contain  ...  a  grant  to 
the  patentee,  his  heirs  or  assigns,  for  the 
term  of  seventeen  years,  of  the  exclusive 
right  to  make,  use,  and  vend  the  inven- 
tion or  discovery  throughout  the  United 
States,  and  the  territories  thereof."  We 
are  concerned  only  with  the  right  to 
"use,"  authorized  to  be  granted  by  this 
statute,  for  it  is  under  warrant  of  this 
[510]  right  only  that  the  plaintiff  can 
and  does  claim  validity  for  its  warning 
notice. 

The  words  used  in  the  statute  are  few, 
simple,  and  familiar,  they  have  not  been 
changed  substantially  since  they  were 
first  used  in  the  Act  of  1790  (1  Stat,  at 
L.  chap.  7,  p.  109),  Bauer  v.  G'Donnell, 
229  U.  S.  1,  9,  57  L.  ed.  1041,  1043,  50 
L.R.A.(N.S.)  1185,  33  Sup.  Ct.  Rep.  616, 
Ann.  Cas.  1915A,  150,  and  their  meaning 
would  seem  not  to  be  doubtful  if  we  can 
avoid  reading  into  them  that  which  they 
really  do  not  contain. 

In  interpreting  this  language  of  the 
statute  it  will  be  of  service  to  keep  in 
mind  three  rules  long  established  by  this 
court,  applicable  to  the  patent  law  and 
to  the  construction  of  patents,  viz.: 

1st.  The  scope  of  every  patent  is 
limited  to  the  invention  described  in  the 
claims  contained  in  it,  read  in  the  light 
of  the  specification.  These  so  mark 
where  the  progress  claimed  by  the  pat- 
ent begins  and  where  it  ends  that  they 
have  been  aptly  likened  to  the  descrip- 
tion in  a  deed,  which  sets  the  bounds  to 
the  grant  which  it  contains.  It  is  to  the 
claims  of  every  patent,  therefore,  that 
we  must  turn  when  we  are  seeking  to 
determine  what  the  invention  is,  the  ex- 
clusive use  of  which  is  given  to  the  in- 
ventor by  the  grant  provided  for  by  the 
statute, — "He  can  claim  nothing  beyond 
them."  Keystone  Bridge  Co.  v.  Phopnix 
Iron  Co.  95  U.  S.  274,  24  L.  ed.  344; 
Lehigh  Valley  R.  Co.  v.  Mellon,  104  U. 
S.  112, 118,  26  L.  ed.  639,  641 ;  Yale  Lock 
Mfg.  Co.  V.  Greenlcaf,  117  U.  S.  554, 
559,  29  L.  ed.  952,  953,  6  Sup.  Ct.  Rep. 
846;  McClain  v.  Ortmayer,  141  U.  S.  419, ' 
876 


424,  35  L.  ed.  800,  802,  12  Sup.  Ct  Rep. 
76. 

2d.  It  has  long  been  settled  that  the 
patentee  receives  nothing  from  the  law 
which  he  did  not  have  before,  and  that 
the  only  effect  of  his  patent  is  to  restrain 
others  from  manufacturing,  using,  or 
selling  that  which  he  has  invented.  The 
patent  law  simply  protects  him  in  the 
monopoly  of  that  which  he  has  invented 
and  has  described  in  the  claims  of  his 
patent.  United  States  v.  American  Bell 
Teleph.  Co.  167  U.  S.  224,  239,  42  L.  ed. 
144,  154,  17  Sup.  Ct.  Rep.  809;  Conti- 
nental Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.  210  U.  S.  405,  424,  52  L.  ed. 
1122,  1130,  28  Sup.  Ct.  Rep.  748;  Bauer 
V.  O'Donnell,  229  U.  S.  1,  10,  57  L.  ed. 
1041, 1043,  50  L.R.A.(N.S.)  1185,  33  Sup. 
Ct.  Rep.  616,  Ann.  Cas.  1915A,  160. 

3d.  Since  Pennock  v.  Dialogue,  2  Pet. 
1,  7  L.  ed.  327,  was  decided  in  1829, 
[511]  this  court  has  consistently  held 
that  the  primary  purpose  of  our  patent 
laws  is  not  the  creation  of  private  for- 
tunes for  the  owners  of  patents,  but  is 
"to  promote  the  progress  of  science  and 
the  useful  arts"  (Constitution,  art.  1, 
§  8), — an  object  and  purpose  authorita- 
tively expressed  by  Mr.  Justice  Story,  in 
that  decision,  saying: 

'^hile  one  great  object  [of  our  patent 
laws]  was,  by  holding  out  a  reasonable 
reward  to  inventors  and  g^iving  them  an 
exclusive  right  to  their  inventions  for  a 
limited  period,  to  stimulate  the  efforts 
of  genius,  the  main  object  was  'to  pro- 
mote the  progress  of  science  and  useful 
arts.' " 

Thirty  years  later  this  court,  return- 
ing to  the  subject,  in  Kendall  v.  Winsor, 
21  How.  322,  16  L.  ed.  165,  again  point- 
edly and  significantly  says: 

"It  is  undeniably  true,  that  the  limit- 
ed and  temporary  monopoly  granted  to 
inventors  was  never  designed  for  their 
exclusive  profit  or  advantage;  the  bene- 
fit to  the  public  or  community  at  large 
was  another  and  doubtless  the  primary 
object  in  granting  and  securing  that 
monopoly." 

This  court  has  never  modified  this 
statement  of  the  relative  importance  of 
the  public  and  private  interests  involved 
in  every  grant  of  a  patent,  even  while 
declaring  that,  in  the  construction  of 
patents  and  the  patent  laws,  inventors 
shall  be  fairly,  even  liberallv,  treated. 
Grant  v.  Raymond,  6  Pet.  218,  241,  8 
L.  ed.  376,  384;  Winans  v.  Denmead,  15 
How.  330,  14  L.  ed.  717;  Walker,  Pat- 
ents, §  185. 

These  rules  of  law  make  it  very  dear 

that  the  scope  of  the  grant  which  may  be 
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made  to  an  inventor  in  a  patent,  pur- 
suant to  the  statute,  must  be  limited  to 
the  invention  described  in  the  claims  of 
his  patent  (104  U.  S.  118,  supra) ;  and  to 
determine  what  grant  may. lawfully  be 
so  made  we  must  hold  fast  to  the  lan- 
guage of  the  act  of  Congress  providing 
for  it,  which  is  found  in  two  sections  of 
the  Revised  Statutes.  Section  4886 
(Comp.  Stat.  1913,  §  9430)  provides  that 
''any  person  who  has  invented  or  dis- 
covered any  new  and  useful  art,  ma- 
chine, [512]  manufacture  or  composi- 
tion of  matter,  or  any  new  and  useful 
improvement  thereof,  .  .  .  may  .  .  . 
obtain  a  patent  therefor;"  and  §  4884 
(Comp.  Stat.  1913,  §  9428),  provides  that 
such  patent  when  obtained  "shall  con- 
tain ...  a  grant  to  the  patentee,  his 
heirs  or  assigns  ...  of  the  exclu- 
sive right  to  .  .  .  use  .  •  .  the 
invention  or  discovery." 

Thus,  the  inventor  may  apply  for,  and, 
if  he  meets  the  required  conditions,  may 
obtain,  a  patent  for  the  new  and  useful 
invention  which  he  has  discovered,  which 
patent  shall  contain  a  grant  of  the  right 
to  the  exclusive  use  of  his  discovery. 

Plainly,  this  language  of  the  statute 
and  the  established  rules  to  which  we 
have  referred  restrict  the  patent  granted 
on  A  machine,  such  as  we  have  in  this 
case,  to  the  mechanism  described  in  the 
patent  as  necessary  to  produce  the  de- 
scribed results.  It  is  not  concerned  with 
and  has  nothing  to  do  with  the  materials 
with  which  or  on  which  the  machine 
operates.  The  grant  is  of  the  exclusive 
right  to  use  the  mechanism  to  produce 
the  result  with  any  appropriate  material, 
and  the  materials  with  which  the  ma- 
chine i9  operated  are  no  part  of  the  pat- 
ented machine  or  of  the  combination 
which  produces  the  patented  result.  The 
difference  is  clear  and  vital  between  the 
exclusive  right  to  use  the  machine,  which 
the  law  gives  to  the  inventor,  and  the 
right  to  use  it  exclusively  with  prescribed 
materials  to  which  such  a  license  notice 
as  we  have  here  seeks  to  restrict  it. 
The  restrictions  of  the  law  relate  to  the 
useful  and  novel  features  of  the  ma- 
chine which  are  described  in  the  claims 
of  the  patent;  they  have  nothing  to  do 
with  the  materials  used  in  the  operation 
of  the  machine;  while  the  notice  restric- 
tions have  nothing  to  do  with  the  in- 
vention which  is  patented,  but  relate 
wholly  to  the  materials  to  be  used  with 
it.  Both  in  form  and  in  substance  the 
notice  attempts  a  restriction  upon  the 
use  of  the  supplies  only,  and  it  cannot, 

with  any  regard  to  propriety  [513]  in 
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the  use  of  language,  be  termed  a  restric- 
tion upon  the  use  of  the  machine  itself. 

Whatever  the  right  of  the  owner  may 
be  to  control  by  restriction  the  materials 
to  be  used  in  operating  the  machine,  it 
must  be  a  right  derived  through  the  gen- 
eral law  from  the  ownership  of  the  prop- 
erty in  the  machine,  and  it  cannot  ht  de- 
rived from  or  protected '  by  the  patent 
law,  which  allows  a  grant  only  of  the 
right  to  an  exclusive  use  of  the  new  and 
useful  discovery  which  has  been  made, — 
this  and  nothing  more. 

This  construction  gives  to  the  inventor 
the  exclusive  use  of  just  what  his  in- 
ventive genius  has  discovered.  It  is  all 
that  the  statute  provides  shall  be  given 
to  him  and  it  is  all  that  he  should  re- 
ceive, for  it  is  the  fair  as  well  as  th^ 
statutory  measure  of  his  reward  for  his 
contribution  to  the  public  stock  of 
knowledge.  If  his  discovery  is  an  im- 
portant one,  his  reward  under  such  a 
construction  of  the  law  will  be  large,  as 
experience  has  abundantly  proved;  and 
if  it  be  unimportant,  he  should  not  be 
permitted  by  legal  devices  to  impose  an 
unjust  charge  upon  the  public  in  return 
for  the  use  of  it.  For  more  than  a 
century  this  plain  meaning  of  the  stat- 
ute was  accepted  as  its  technical  mean- 
ing, and  that  it  afforded  ample  incentive 
to  exertion  by  inventive  genius  is  proved 
by  the  fact  that,  under  it,  the  greatest 
inventions  of  our  time,  teeming  with 
inventions,  were  made.  It  would  serve 
no  good  purpose  to  amplify  by  argument 
or  illustration  this  plain  meaning  of  the 
statute.  It  is  so  plain  that  to  argue  it 
would  obscure  it. 

It  was  not  until  the  time  came  in  which 
the  full  possibilities  seem  first  to  have 
been  appreciated  of  uniting,  in  one,  many 
branches  of  business  through  corporate 
organization,  and  of  gathering  great 
profits  in  small  payments,  which  are  not 
realized  or  resented,  from  many,  rather 
than  smaller  or  even  equal  profits  in 
larger  payments,  which  are  felt  and  may 
be  refused,  from  a  few,  that  it  came  to 
be  thought  that  the  "right  to  use  ... 
the  invention"  [514]  of  a  patent  gave 
to  the  patentee  or  assigns  the  right  to 
restrict  the  use  of  it  to  materials  or 
supplies  not  described  in  the  patent,  and 
not  by  its  terms  made  a  part  of  the 
thing  patented. 

The  construction  of  the  patent  law 

which  justifies  as  valid  the  restriction  of 

patented  machines,  by  notice,  to  use  with 

unpatented    supplies    necessary    in    the 

operation  of  them,  but  which  are  no  part 

of  them,  is  believed  to  have  originated  in 
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y.  Eureka  Specialty  Co.  35  L.R.A.  728, 
25  C.  C.  A.  267,  47  U.  S.  App.  146,  77 
Fed.  288  (which  has  come  to  be  widely 
referred  to  as  the  Button-Fastener  Case), 
decided  by  the  circuit  court  of  appeals 
of  the  sixth  circuit  in  1896.  In  this  case 
the  court,  recognizing  the  pioneer  char- 
acter of  the  decision  it  was  rendering, 
speaks  of  the  ''noyel  restrictions"  which 
it  is  considering,  and  says  that  it  is 
called  upon  ''to  mark  another  boundary 
line  around  the  patentee's  monopoly 
which  will  debar  him  from  engrossing  the 
market  for  an  article  not  the  subject  of 
a  piKtent,"  which  it  declined  to  do. 

This  decision  proceeds  upon  the  argu- 
ment that,  since  the  patentee  may  with- 
hold his  patent  altogether  from  public 
tise,  he  must  logically  and  necessarily  be 
permitted  to  impose  any  conditions 
which  he  chooses  upon  any  use  which  he 
may  allow  of  it.  The  defect  in  this 
thinking  springs  from  the  substituting  of 
inference  and  argument  for  the  language 
of  the  statute,  and  from  failure  to  dis- 
tinguish between  the  rights  which  are 
given  to  the  inventor  by  the  patent  law 
and  which  he  may  assert  against  all  the 
world  through  an  infringement  proceed- 
ing, and  rights  which  he  may  create  for 
himself  by  private  contract,  which,  how- 
ever, are  subject  to  the  rules  of  eeneral, 
as  distinguished  from  those  of  tne  pat- 
ent, law.  While  it  is  true  that  under 
the  statutes  as  they  were  (and  now  are) 
a  patentee  might  withhold  his  patented 
machine  from  public  use,  yet  if  he  con- 
sented to  use  it  himself  or  through  oth- 
ers, such  use  immediately  fell  within  the 
terms  of  the  [515]  statute,  and,  as  we 
have  seen,  he  is  thereby  restricted  to  the 
use  of  the  invention  as  it  is  described  in 
the  claims  of  his  patent,  and  not  as  it 
may  be  expanded  by  limitations  as  to 
materials  and  supplies  necessary  to  the 
operation  of  it,  imposed  by  mere  notice 
to  the  public. 

The  high  standing  of  the  court  ren- 
dering th^  decision  and  the  obvious  pos- 
sibilities for  gain  in  the  method  which 
it  approved  led  to  an  immediate  and 
widespread  adoption  of  the  system,  in 
which  these  restrictions  expanded  into 
more  and  more  comprehensive  forms  un- 
til at  length  the  case  at  bar  is  reached, 
with  a  machine  sold  and  paid  for,  yet 
claimed  still  to  be  subject  not  only  to 
restriction  as  to  supplies  to  be  used,  but 
also  subject  to  any  restrictions  or  condi- 
tions as  to  use  or  royalty  which  the  com- 
pany which  authorised  its  sale  may  see 
fit,  after  the  sale,  from  time  to  time  to 
impose.  The  pexfect  instrument  of  fa- 
voritism and  oppression  which  such  a 
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system  of  doing  business,  if  valid,  would 
put  into  the  control  of  the  owner  of  such 
a  patent,  should  make  courts  astute,  if 
need  be,  to  defeat  its  operation.  If  these 
restrictions  were  sustfdned,  plainly  the 
plaintiff  might,  for  its  own  profit  dr  that 
of  its  favorites,  by  the  obviously  siMple 
expedient  of  varying  its  royalty  chUifge, 
ruin  anyone  unfortunate  enough  to  be 
dependent  upon  its  confessedly  import- 
ant improvements  for  the  doing  of  busi- 
ness. 

Through  the  twenty  years  since  the  de- 
cision in  the  Button-Fastener  Case  was 
announced  there  have  not  been  wanting 
courts  and  judges  who  have  dissented 
from  its  conclusions,  as  is  sufficiently 
shown  in  the  division  of  this  court  when 
the  question  involved  first  came  before  it 
in  Henry  v.  A.  B.  Dick  Co.  224  U.  S.  1, 
56  L.  ed.  645,  32  Sup.  Ct.  Rep.  364,  and 
in  the  disposition  shown  not  to  extend 
the  doctrine  in  Bauer  v.  O'Donnell,  229 
U.  S.  1,  57  L.  ed.  1041,  50  L.R.A.(N.S.) 
1185,  33  8up.  Ct.  Rep.  616,  Ann.  Cas. 
1915A,  150. 

The  exclusive  right  to  "vend"  a  pat- 
ented article  is  derived  from  the  same 
clause  of  the  section  of  the  statute  which 
gives  the  exclusive  right  to  ''use"  such 
an  article,  [516]  and  following  the  de- 
cision of  the  Button-Fastener  Case,  it 
was  widely  contended  as  obviously  sound, 
that  the  right  existed  in  the  owner  of  a 
patent  to  fix  a  price  at  which  the  pat- 
ented article  might  be  sold  and  resold 
under  penalty  of  patent  infringement. 
But  this  court,  when  the  question  came 
before  it  in  Bauer  v.  O'Donnell,  supra, 
rejecting  plausible  argument,  and  adher- 
ing to  the  language  of  the  statute  from 
which  all  patent  right  is  derived,  refused 
to  give  such  a  construction  to  the  act  of 
Congress,  and  decided  that  the  owner 
of  a  patent  is  not  authorized  by  either 
the  letter  or  the  purpose  of  the  law  to 
fix,  by  notice,  the  price  at  which  a  pat- 
ented article  must  be  sold  after  the  first 
sale  of  it,  declaring  that  the  right  to 
vend  is  eschausted  by  a  single,  uncondi- 
tional sale,  the  article  sold  being  thereby 
carried  outside  the  monopoly  of  the  pat- 
ent law  and  rendered  free  of  every  re- 
striction which  the  vendor  may  attempt 
to  put  upon  it.  The  statutory  authority 
to  grant  the  exclusive  right  to  'Hise"  a 
patented  machine  is  not  greater,  indeed, 
it  is  precisely  the  same,  as  the  authority 
to  grant  the  exclusive  right  to  ''vend," 
and,  looking  to  that  authority,  for  the 
reasons  stated  in  this  opinion,  we  are 
convinced  that  the  exclusive  right  grant- 
ed in  every  patent  must  be  limited  to 
the  invention  described  in  the  claims  of 
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the  patent,  and  that  it  is  not  competent 
for  the  owner  of  a  patent,  by  notice  at- 
tached to  its  machine,  to,  in  effect,  ex- 
tend the  scope  of  its  patent  monopoly  by 
restricting  the  use  of  it  to  materials 
necessary  in  its  operation,  bnt  which  are 
no  part  of  the  patented  invention,  or  to 
send  its  machines  forth  into  the  channels 
of  trade  of  the  country  subject  to  condi- 
tions as  to  use  or  royalty  to  be  paid, 
to  be  imposed  thereafter  at  the  discre- 
tion of  such  patent  owner.  The  patent 
law  furnishes  no  warrant  for  such  a 
practice,  and  the  cost,  inconvenience,  and 
annoyance  to  the  public  which  the  op- 
posite conclusion  would  occasion  forbid 
it. 

It  is  argued  as  a  merit  of  this  system 
of  sale  under  a  [517]  license  notice  that 
the  public  is  benefited  by  the  sale  of  the 
machine  at  what  is  practically  its  cost, 
and  by  the  fact  that  the  owner  of  the 
patent  makes  its  entire  profit  from  the 
sale  of  the  supplies  with  which  it  is  oper- 
ated. This  fact,  if  it  be  a  fact,  instead 
of  commending,  is  the  clearest  possible 
condemnation  of,  the  practice  adopted, 
for  it  proves  that,  under  color  of  its 
patent,  the  owner  intends  to  and  does 
derive  its  profit,  not  from  the  invention 
on  which  the  law  gives  it  a  monopoly, 
but  from  the  unpatented  supplies  with 
which  it  is  used,  and  which  are  wholly 
without  the  scope  of  the  patent  monop- 
oly, thus  in  efifect  extending  the  power 
to  the  owner  of  the  patent  to  fibc  the 
price  to  the  public  of  the  unpatented 
supplies  as  effectively  as  he  may  fix  the 
price  on  the  patented  machine. 

We  are  confirmed  in  the  conclusion 
which  we  are  announcing  by  the  fact 
that  since  the  decision  of  Henry  v.  A. 
B.  Dick  Co.  supra,  the  Congress  of  the 
United  States,  the  source  of  all  rights 
under  patents,  as  if  in  response  to  this 
decision,  has  enacted  a  law  making  it  un- 
lawful for  any  person  engaged  in  inter- 
state commerce  ''to  lease  or  make  a  sale 
or  contract  for  sale  of  goods,  .  .  . 
machinery,  supplies  or  other  commodi- 
ties, whether  patented  or  unpatented,  for 
use,  consumption  or  resale  .  .  .or 
fix  a  price  charged  therefor,  ...  on 
the  condition,  agreement  or  understand- 
ing that  the  lessee  or  purchaser  thereof 
shall  not  use  .  .  .  the,  goods  .  .  . 
machinery,  supplies  or  other  commodi- 
ties of  a  competitor  or  competitors  of 
the  lessor  or  seller,  where  the  effect  of 
such  lease,  sale,  or  contract  for  sale,  or 
such  condition,  agreement  or  understand- 
ing may  be  to  substantially  lessen  com- 1 
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any  line  of  commerce.''    (38  Stat,  at  L. 
730,  chap.  323.) 

Our  conclusion  renders  it  unnecessary 
to  make  the  application  of  this  statute 
to  the  case  at  bar  which  the  circuit  court 
of  appeals  made  of  it,  but  it  must  bd 
accepted  bv  us  as  a  niost  persuasive  ex- 
pression of  the  public  [518]  policy  of 
our  country  with  respect  to  the  question 
before  us. 

It  is  obvious  that  the  conclusions  ar- 
rived at  in  this  opinion  are  such  that 
the  decision  in  Henry  v.  A.  B.  Dick  Coi 
supra,  must  be  regarded  as  overruled. 

Coming  now  to  the  terms  of  the  notice 
attached  to  the  machine  sold  to  the 
Seventy-second  Street  Amusement  Com- 
pany under  the  license  of  the  plaintiff^ 
and  to  the  first  question  as  we  have 
stated  it. 

This  notice  first  provides  that  the  ma- 
chine, which  was  sold  to  and  paid  for  by 
the  Amusement  Company,  may  be  used 
only  with  moving  picture  films  contain* 
ing  the  invention  of  reissued  patent  No» 
12,192,  so  long  as  the  plaintiff  continues 
to  own  this  reissued  patent. 

Such  a  restriction  is  invalid  because 
such  a  film  is  obviously  not  any  part  of 
the  invention  of  the  patent  in  suit;  be* 
cause  it  is  an  attempt,  without  statutory 
warrant,  to  continue  the  patent  monop* 
oly  in  this  particular  character  of  film 
after  it  has  expired,  and  because  to  en- 
force it  would  be  to  create  a  monopoly 
in  the  manufacture  and  use  of  moving 
picture  films,  wholly  outside  of  the  pat- 
ent in  suit  and  of  the  patent  law  as  we 
have  interpreted  it. 

The  notice  further  provides  that  the 
machine  shall  be  used  only  upon  other 
terms  (than  those  stated  in  the  notice), 
to  be  fixed  by  the  plaintiff,  while  it  is  in 
use  and  whUe  the  plaintiff  ''owns  said 
patents."  And  it  is  stated  at  the  bar 
that,  under  this  warrant,  a  charge  was 
imposed  upon  the  purchaser,  graduated 
by  the  size  of  the  theater  in  which  the 
machine  was  to  be  used. 

Assuming  that  the  plaintiff  has  been 
paid  an  average  royalty  of  $5  on  each 
machine  sold,  prescribed  in  the  license 
agreement,  it  has  already  received  over 
$200,000  for  the  use  of  its  patented  im- 
provement, which  relates  only  to  the 
method  of  using  the  films  which  another 
had  invented,  and  yet  it  seeks  by  this 
device  to  collect  during  the  life  of  the 
patent  in  suit  what  would  doubtless  ag- 
gregate [519]  many  times  this  amount 
for  the  use  of  this  same  invention,  after 
its  machines  have  been  sold  and  paid  for. 
A  restriction  which  would  give  to  the 
plaintiff  such  a  potential  power  for  evil 
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over  an  industry  which  most  be  recog- 
nized as  an  important  element  in  the 
amusement  life  of  the  nation,  under  the 
conclusions  we  have  stated  in  this  opin- 
ion, is  plainly  void,  because  wholly  with- 
out the  scope  and  purpose  of  our  patent 
laws,  and  because,  if  sustained,  it  would 
be  gravely  injurious  to  that  public  in- 
terest, which  we  have  seen  is  more  a 
favorite  of  the  law  than  is  the  promotion 
of  private  fortunes. 

Both  questions  as  stated  must  be  an- 
swered in  the  negative,  and  the  decree 
of  the  Circuit  Court  of  Appeals  is  af- 
firmed. 

Mr.  Justice  McResmolds  concurs  in  the 
result. 

Mr.  Justice  Holmes,  dissenting: 
I  suppose  that  a  patentee  has  no  less 
property  in  his  patented  machine  than 
any  other  owner,  and  that,  in  addition 
to  keeping  the  machine  to  himself,  the 
patent  gives  him  the  further  right  to 
forbid  the  rest  of  the  world  from  mak- 
ing others  like  it.  In  short,  for  what- 
ever motive,  he  may  keep*  his  device 
wholly  out  of  use.  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.  210 
U.  S.  405,  422,  52  L.  ed.  1122,  1129,  28 
Sup.  Ct.  Rep.  748.  So  much  being  un- 
disputed, I  cannot  understand  why  he 
may  not  keep  it  out  of  use  unless  the 
licensee,  or,  for  the  matter  of  that,  the 
buyer,  will  use  some  unpatented  thing 
in  connection  with  it.  Generally  speak- 
ing, the  measure  of  a  condition  is  the 
consequence  of  a  breach,  and  if  that  con- 
sequence is  one  that  the  owner  may  im- 
pose unconditionally,  he  may  impose  it 
conditionally  upon  a  certain  event.  Ash- 
ley V.  Ryan,  153  U.  S.  436,  443,  38  L.  ed. 
773,  777,  4  Inters.  Com.  Rep.  664,  14 
Sup.  Ct.  Rep.  865;  Ohio  ex  rel.  Lloyd  v. 
Dollison,  194  U.  S.  445,  449,  48  L.  ed. 
1062,  1066,  24  Sup.  Ct.  Rep.  703.  Non 
debet  cui  plus  licet,  quod  minus  est  non 
licere.    D.  60,  17,  21. 

[520]  No  doubt  this  principle  might 
be  limited  or  excluded  in  cases  where 
the  condition  tends  to  bring  about  a 
state  of  things  that  there  is  a  predomi- 
nant public  interest  to  prevent.  But 
there  is  no  predominant  public  interest 
to  prevent  a  patented  teapot  or  film 
feeder  from  being  kept  from  the  public, 
because,  as  I  have  said,  the  patentee  may 
keep  them  tied  up  at  will  while  his  pat- 
ent lasts.  Neither  is  there  any  such  in- 
terest to  prevent  the  purchase  of  the 
tea  or  films  that  is  made  the  condition 
of  the  use  of  the  machine.  The  sup- 
posed contravention  of  public  interest 
sometimes  is  stated  as  an  attempt  to 
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extend  the  patent  law  to  unpatented 
articles,  which  of  course  it  is  not,  and 
more  accurately  as  a  possible  domination 
to  be  established  by  such  means.  But 
the  domination  is  one  only  to  the  extent 
of  the  desire  for  the  teapot  or  fikn 
feeder,  and  if  the  owner  prefers  to  keep 
the  pot  or  the  feeder  unless  you  will 
buy  his  tea  or  films,  I  cannot  see,  in 
allowing  him  the  right  to  do  so,  any- 
thing more  than  an  ordinary  incident  of 
ownership,  or,  at  most,  a  consequence 
of  the  Paper  Bag  Case,  on  which,  as  it 
seems  to  me,  this  case  ought  to  turn. 
See  Grant  v.  Raymond,  6  Pet.  218,  242, 
8  L.  ed.  376,  384. 

Not  only  do  I  believe  that  the  rule  that 
I  advocate  is  right  under  the  Paper  Bag 
Case,  but  I  think  that  it  has  become  a 
rule  of  property  that  law  and  justice  re- 
quire to  be  retained.  For  fifteen  years, 
at  least  since  E.  Bement  &  Soils  v.  Na- 
tional Harrow  Co.  186  U.  S.  70,  88-93, 
46  L.  ed.  1058,  1067-1070,  22  Sup.  Ct 
Rep.  747,  if  not  considerably  earlier,  the 
public  has  been  encouraged  by  this  court 
to  believe  that  the  law  is  as  it  was  laid 
down  in  Heaton-Peninsular  Button-Fast- 
ener Co.  V.  Eureka  Specialty  Co.  35 
L.R.A.  728,  25  C.  C.  A.  267,  47  U.  S. 
App.  146,  77  Fed.  288,  and  numerous 
other  decisions  of  the  lower  courts.  I 
believe  that  many  and  important  trans- 
actions have  taken  place  on  the  faith  of 
those  decisions,  and  that  for  that  reason 
as  well  as  for  the  first  that  I  have  given, 
the  rule  last  announced  in  Henry  v.  A. 
B.  Dick  Co.  224  U.  S.  1,  56  L.  ed.  645, 
32  Sup.  Ct.  Rep.  364,  should  be  main- 
tained. 

I  will  add,  for  its  bearing  upon  Straus 
V.  Victor  Talking  [521]  Mach.  Co.  243 
U.  S.  490,  ante,  866,  37  Sup.  Ct.  Rep. 
412,  that  a  conditional  sale  retaining  the 
title  until  a  future  event  after  delivery 
has  been  decided  to  be  lawful  again  and 
again  by  this  court.  Bailey  v.  Baker  Ice 
Mach.  Co.  239  U.  S.  268,  272,  60  L.  ed. 
275,  285,  36  Sup.  Ct.  Rep.  50.  I  confine 
myself  to  expressing  my  views  upon  the 
general  and  important  questions  upon 
which  I  have  the  misfortune  to  differ 
from  the  majority  of  the  court  I  leave 
on  one  side  the  question  of  the  effect 
of  the  Clayton  Act.  as  the  court  has 
done,  and  also  what  1  might  think  if  the 
Paper  Bag  Case  were  not  upheld,  or  if 
the  question  were  upon  the  effect  of  a 
combination  of  patents  such  as  to  be 
contrary  to  the  policy  that  I  am  bound  to 
accept  from  the  Congress  of  the  United 
States. 

Mr.  Justice  McKennm  and  Mr.  Justice 
Van  Devanter  concur  in  this  dissent. 
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H.  SKOWDEN  MARSHALL^  Appt., 

V. 

ROBERT  B.  GORDON,  Sergeant  at  Arms  of 
the  House  of  Repreacntativee  of  the  Unit- 
ed States. 

(See  S.  C.  Reporter's  ed.  521-548.) 

Contempt  —  of  Congress  —  general 
power  to  punish. 

1.  The  distinction  between  legislative, 
executive,  and  judicial  powers,  recognized 
by  the  Federal  Constitution,  and  the  express 
lunitations  in  such  Constitution,  negative 
any  implication  of  the  possession  by  Con- 
gress of  the  commingled  legislative-judi- 
cial authority  as  to  contempts  which  is 
exerted  in  the  English  Houfle  of  Commons. 
[For  other  cases,  see  Contempt,  II. ;  Constitu- 
tional Law,  III.  a,  in  Digest  Sup.  Ct  1908.] 

Contempt  —  of  Congress  —  power  to 
punish  —  Implication  from  necessity. 

2.  Power  to  deal  directly  by  way  of 

contempt  without  criminal  prosecution  may 

be  implied  from  the  constitutional  grant  of 

legislative  power  to  Congress  in  so  far,  and 

so  far  only,  as  such  authority  is  necessary  to 

preserve  and  to  carry  out  the  legislative 

power  granted. 

(For  other  eases,  see  Contempt,  II,.'  in  Digest 
Sap.  Ct  1908.] 

Contempt  —  of  Congress  —  punishment. 
8.  Punishment  for  contempt  as  punish- 
ment for  the  offense  was  not  embraced  in 
the  authority  to  deal  directly  by  way 
of  contempt  without  criminal  prosecu- 
tion, implied  from  the  constitutional  grant  of 
legislative  power  to  Congress,  since  such 
power  rests  only  upon  the  right  of  pelf- 
preservation,  i.  e.,  the  right  to  prevent  acts 
which,  in  and  of  themselves,  inherently  ob- 
struct or  prevent  the  discharge  of  legisla- 
tive duty,  or  the  refusal  to  do  something 
which  there  is  an  inherent  legislative  power 
to  compel,  in  order  that  legislative  functions 
may  be  performed. 

[For  other  cases,  see  Contempt,  II.,  In  Digest 
Sup.  Ct  1008.] 

Contempt  —  of  Congress  —  extent  of 
punishment. 

*  4.  Imprisonment  only,  and  for  a  term 
not  exceeding  the  session  of  the  body  in 
which  the  contempt  occurred,  is  the  limit 
of  the  authority  to  deal  directly  by  way  of 
contempt  without  criminal  prosecution,  im- 

{»lied  from  the  constitutional  grant  of  legis* 
ative  power  to  Congress  in  so  far  as  such 
authority  is  necessary  to  preserve  and  to 
carry  out  the  legislative  power  granted. 
(For  other  cases,  see  Contempt,  II.,  In  Digest 
Sap.  Ct  1908J 

Note. — ^As  to  power  of  court  to  punish 
for  contempt — see  notes  to  Ex  parte 
Robinson,  22  L.  ed.  U.  S.  205,  and  Ellen- 
becker  v.  District  Ct.  33  L.  ed.  U.  S. 
801. 

As  to  the  limits  to  the  rule  that  there 
is  no  review  of  decree  punishing  for  con- 
tempt— see  New  Orleans  ▼.  New  York 
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Contempt  —  of  Congress  —  power  to 

punish  —  past  conduct. 
6.  Congressional  authority  to  deal  di- 
rectly b^  way  of  contempt  without  criminal 
prosecution  with  acts  which  interfere  with 
the  preservation  of  its  legislative  authority 
does  not  cease  to  exist  merely  because  the 
act  complained  of  may  have  been  committed 
before  the  authority  is  exerted. 
(For  other  cases,  see  Contempt,  II.,  In  Digest 

Sup.  Ct  1908.] 

Contempt  —  of  Congress  —  power  to 
punish  —  pnbllctttlon  of  defamatory 
lettmf. 

6.  The  implied  power  of  the  House  of 
Representatives  to  deal  directly  by  way  of 
contempt,  without  criminal  prosecution, 
with  acts,  the  prev^ition  of  which  is  neces- 
sary to  preserve  and  to  carry  out  its  legis- 
lative authority,  does  not  embrace  the  pun- 
ishment, as  for  a  contempt,  of  the  action 
of  a  Federal  district  att^ney  in  vrritlng 
and  publishing  a  letter  addressed  to  the 
chairman  of  a  subcommittee  of  the  House, 
containing  matter  defamatory  to  the  House 
or  the  committee,  even  conceding  that  the 
House  was  considering,  and  its  committee 
contemplating,     impeachment     proceedings 

against  that  official. 

[For  other  cases,  see  Contempt,  II.,  In  Digest 
Sup.  Ct.  1908.1 

[No.  606.] 

Argued  December  11  and  12,  1916.    Decided 
April  23,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  an  order 
refusing  relief  by  habeas  corpus  to  a 
person  under  arrest  for  an  alleged  con* 
tempt  of  the  House  of  Representatives. 
Reversed,  with  directions  to  discharge 
the  relator  from  custody. 

See  same  case  below,  235  Fed.  422. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oharles  P.  Spooner  and  Jease 
0.  Adkiiis  argued  the  cause,  and,  with 
Mr.  John  G.  Spooner,  filed  a  brief  for 
appellant: 

The  House  of  Representatives  of  the 
United  States  has  no  general  power  to 
punish  any  act  as  a  crime.  No  such 
power  is  expressly  given  to  it  by  the 
Constitution. 

Kilboum  v.  Thompson,  103  U.  S.  168, 
182,  26  L.  ed.  377,  384;  1  Tucker,  Const. 
§  205,  p.  437. 

The  House  of  Representatives  has  not 
the  same  powers  as  the  House  of  Com- 
mons. 

Kilboum  v.  Thompson,  supra;  Kielley 
V.  Carson,  4  Moore,  P.  C.  C.  63, 13  Eng. 
Reprint,  225,  7  Jur.  137. 

The  power  to  punish  a  breach  of  its 
privil^es  or  any  other  aet  as  a  crimi- 
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nal  offense  is  not  necessary  to  enable  the 
House  of  Representatives  to  perform  its 
duties  or  exercise  the  powers  expressly 
conferred  on  it  by  the  Constitution. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Ex  parte  Yarbrough,  110 
U.  S.  651,  658,  28  L.  ed.  274,  4  Sup. 
Ct  Rep.  152;  Kilboum  v.  Thompson, 
103  U.  S.  168,  26  L.  ed.  377;  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  38  L.  ed.  1057,  4  Inters.  Com. 
Rep.  545,  14  Sup.  Ct.  Rep.  1125;  Re 
Chapman,  166  U.  S.  661,  41  L.  ed.  1154, 
17  Sup.  Ct.  Rep.  677. 

The  English  cases  hold  4;hat  the  power 
to  punish  as  a  crimipal  act  is  not  sup- 
ported by  the  plea  of  necessity. 

Elielley  v.  Carson,  supra;  Fen  ton  v. 
Hampton,  11  Moore,  P.  C.  C.  347, 14  Eng. 
Reprint,  727,  6  Week.  Rep.  341;  Doyle 
V.  Falconer,  L.  R.  1  P.  C.  328,  4  Moore, 
P.  C.  C.  N.  S.  203,  16  Eng.  Reprint,  293, 
36  L.  J.  P.  C.  N.  S.  34,  15  Week.  Rep. 
366;  Hill  v.  Weldon,  5  N.  B.  1. 

The  sole  ground  of  the  power  asserted 
here  cannot  be  necessity.  Historically 
it  has  never  existed  as  to  all  the  English 
eourts. 

Rhinehart  v.  Lance,  43  N.  J.  L.  311, 
39  Am.  Rep.  592;  Re  Mason,  43  Fed. 
510;  Reg.  v.  Lefroy,  L.  R.  8  Q.  B.  134, 
42  L.  J.  Q.  B.  N.  S.  121,  28  L.  T.  N.  S. 
132,  21  Week.  Rep.  332. 

Congress  may  by  law  provide  addi- 
tional saf^;uards,  if  desirable. 

Re  Barnes,  204  N.  Y.  108,  97  N.  E. 
508. 

In  this  case  there  is  an  attempt  oq  the 
part  of  the  House  of  Representatives  to 
take  jurisdiction  of  and  punish  an  al- 
leged criminal  offense.  The  proceedings 
are  wholly  to  punish  a  past  transaction 
(Gk)mpers  v.  Buck's  Stove  &  Range  Co. 
221  U.  S.  418,  55  L.  ed.  797,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492).  In 
such  a  proceeding  appellant  is  entitled 
to  a  procedure  according  to  due  process 
of  law. 

The  House  of  Representatives,  when 
sitting  in  impeachment  proceedings,  is 
not  a  court,  and  is  in  no  way  similar  to 
a  judicial  court  of  record. 

26  Harvard  L.  Rev.  684. 

Not  every  court  has  the  power  to  pun- 
ish for  contempt  out  of  its  presence. 

Rhinehart  v.  Lance,  43  N.  J.  L.  311, 
39  Am.  Rep.  592;  24  Law  Quarterly  Rev. 
pp.  184,  266 ;  Trial  of  Judge  J.  H.  Peck 
by  Stansbury  (1833)  p.  372. 

It  is  at  least  doubtful  whether  even 
the  district  courts  of  the  United  States 
would  have  power  to  punish  as  a  con- 
tempt the  appellant's  act. 

Ex    parte    Poulson,    Fed.    Cas.    No. 
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11,350;  Re  Daniels,  131  Fed.  95;  United 
States  V.  Toledo  Newspaper  Co.  220  Fed. 
458;  United  States  v.  Huff,  206  Fed. 
715;  Re  Independent  Pub.  Co.  228  Fed. 
787;  Re  BueU,  3  DiU.  116,  Fed.  Cas.  No. 
2,102;  Re  Dana,  68  Fed.  886;  United 
States  y.  Smith,  173  Fed.  227. 

Mr.  D-Oady  Herrick  argued  the  cause, 
and,  with  Messrs.  Martin  W.  Littleton 
and  Henry  M.  Goldfogle,  filed  a  brief 
for  appellee: 

Congress  has  the  power  to  punish  for 
contempts  committed  against  it  when  en- 
gaged in  any  matter  within  its  jurisdic- 
tion. 

2  Hinds,  Precedents  of  House  of  Rep- 
resentatives, pp.  1047-1052,  1110;  Story, 
Const.  §§  847,  848,  pp.  614,  615;  Ander- 
son  V.  Dunn,  6  Wheat.  204,  5  L.  ed.  242; 
Ex  parte  Nugent,  Fed.  Cas.  No.  10,375; 
Ex  parte  Dalton,  44  Ohio  St.  142,  58  Am 
Rep.  800,  5  N.  E.  136;  Rawle,  Const, 
chap.  4,  p.  48;  2  Hare,  Am.  Const.  Law, 
pp.  850,  851. 

If  the  House  of  Representatives! 
through  its  committee,  was  engaged  in  a 
judicial  proceeding  at  the  time  of  the 
commission  of  the  alleged  contempt, 
then,  within  the  reasoning  of  the  case 
of  Kilboum  v.  Thompson,  103  U.  S.  168, 
26  L.  ed.  377,  the  House  had  power  and 
jurisdiction  to  punish  for  contempt. 

People  ex  rel.  Hackley  v.  Kelly,  24 
N.  Y.  74;  Percival  v.  State,  50  Am.  St 
Rep.  575,  note. 

Impeachments  are  judicial  proceed- 
ings. 

2  Wilson's  Works,  p.  45 ;  2  Hale,  P.  C. 
150;  4  Bl.  Com.  256. 

The  House  of  Representatives  has 
jurisidiction  to  punish  for  contempt,  as 
an  exercise  of  power  necessary  to  enable 
it  to  fully  exercise  the  powers  expressly 
conferred. 

United  States  v.  Fisher,  2  Cranch,  358, 
396,  2  L.  ed.  304,  316;  M'CuUoch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579; 
Legal  Tender  Cases,  12  Wall.  457,  583, 
20  L.  ed.  287,  322;  United  States  v. 
Gettysburg  Elechic  R.  Co.  160  U.  S. 
668,  40  L.  ed.  576,  16  Sup.  Ct.  Rep.  427; 
Yates  V.  Lansing,  9  Johns.  416,  6  Am. 
Dec.  290;  Anderson  v.  Dunn,  6  Wheat 
204,  5  L.  ed.  242 ;  Re  Chapman,  166  U.  S. 
661,  668,  41  L.  ed.  1154,  1158,  17  Sup. 
Ct.  Rep.  677;  Interstate  Cominerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  486, 
38  L.  ed.  1047, 1060,  4  Inters.  Com.  Rep. 
545,  14  Sup.  Ct.  Rep.  1125. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 
These  are  the  facts:     A  member  of 
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the   House   of  Representatives   on   the 
floor  charged  the  appelly  t,  who  was  the 
[531]  district  attorney  of  the  southern 
district  of  New  York,  with  many  acts 
of  misfeasance  and  nonfeasance.    When 
this  was  done  the  grand  jury  in   the 
southern  district  of  New  York  was  en- 
gaged   in    investigating    alleged    Ul^^l 
conduct  of  the  member  in  relation  to 
the    Sherman    Anti-trust   Law    (July   2, 
1890,   chap.    647,   26    Stat,    at   L.   209, 
Comp.  Stat.  1913,  §  8820),  and  assert- 
ed illegal  activities  of  an  organization 
known  as  Labor's  National  Peace  Coun- 
cil to  which  the  member  belonged.    The 
investigation  as  to  the  latter  subject  not 
having  been  yet  reported  upon  by  the 
grand  jury,  that  body  found  an  indict- 
ment against  the  member  for  a  violation 
of  the  Sherman  Law.    Subsequently  call- 
ing attention  to  his  previous  charges  and 
stating    others,    the    member    recj^uested 
that  the  judiciary  committee  be  directed 
to    inquire   and   report   concerning   the 
charges  against  the  appellant  in  so  far 
as  they  constituted  impeachable  offenses. 
After  the  adoption  of  this  resolution  a 
subcommittee  was  appointed  which  pro- 
ceeded to  New  York  to  take  testimony. 
Friction  there   arose  between  the  sub- 
committee and  the  office  of  the  district 
attorney,  based  upon  the  assertion  that 
the   subcommittee   was   seeking   to   un- 
lawfully  penetrate   the   proceedings   of 
the  grand  jury  relating  to  the  indictment 
and  the  investigations  in  question.    In  a 
daily    newspaper    an    article    appeared 
charging  that  the  writer  was  informed 
that  the  subcommittee  was  endeavoring 
rather  to  investigate  and  frustrate  the  ac- 
tion of  the  grand  jury  than  to  investigate 
the    conduct    of   the    district    attorney. 
When  called  upon  by  the  subcommittee 
to    disclose    the    name    of    his    inform- 
ant, the  writer  declined  to  do  so  and 
proceedings  for  contempt  of  the  House 
were  threatened.    The  district  attorney 
thereupon  addressed  a  letter  to  the  chair- 
man of  the  subcommittee,  avowing  that 
he  was  the  info'rmant  referred  to  in  the 
article,  averring  that  the  charges  were 
true,   and  repeating  them  in   amplified 
form  in  language  which  was  certainly 
imparliamentary  and  manifestly  ill-tem- 
pered, and  which  was  well  calculated  to 
arouse  the  indignation  not  only  of  the 
members  of  the    [5321    subcommittee, 
bnt  of  those  of  the  House  generally. 
This  letter  was  given  to  the  press  so  that 
it  might  be  published  contemporaneous- 
ly with  its  receipt  by  the  chairman  of 
the  subcommittee.     The  judiciary  com- 
mittee reported  the  matter  to  the  House 
and  a  select  committee  was  appointed 
•  1  L.  ed. 


I  to  consider  the  subject.  The  district  at- 
tomey  was  called  before  that  committee 
I  and  reasserted  the  charges  made  in  the 
I  letter,  averring  that  they  were  justi- 
fied by  the  circumstances,  and  stating 
that  they  would,  imder  the  same  condi- 
tions, be  made  again.  Thereupon  the 
select  conunittee  made  a  report  and 
stated  its  conclusions  and  recommenda- 
tions to  the  House  as  follows: 

'^e  conclude  and  find  that  the  afore- 
said letter  written  and  published  by  said 
H.  Snowden  Marshall  to  Hon.  C.  G.  Car- 
lin,  chairman  of  the  subcommittee  of  the 
judiciary  committee  of  the  House  of 
Representatives,  on  March  4, 1916,  .  .  . 
is  as  a  whole  and  in  several  of  the  sepa- 
rate sentences  defamatory  and  insult- 
ing and  tends  to  bring  the  House  into 
public  contempt  and  ridicule,  and  that 
the  said  H.  Snowden  Marshall,  by  writ- 
ing and  publishing  the  same,  is  gfuilty 
of  contempt  of  the  House  of  Representa- 
tives of  the  United  States  because  of 
the  violation  of  its  privileges,  its  honor, 
and  its  dignity." 

Upon  the  adoption  of  this  report, 
under  the  authority  of  the  House  a 
formal  warrant  for  arrest  was  issued 
and  its  execution  by  the  Sergeant  at 
Arms  in  New  York  was  followed  by  an 
application  for  discharge  on  habeas  cor- 
pus; and  the  correctness  of  the  judg- 
ment of  the  court  below,  refusing  the 
same,  is  the  matter  before  us  on  this 
direct  appeal. 

Whether  the  House  had  power  under 
the  Constitution  to  deal  with  the  con- 
duct of  the  district  attorney  in  writing 
the  letter  as  a  contempt  of  its  authority, 
and  to  inflict  punishment  upon  the  writer 
for  suoh  contempt  as  a  matter  of  legisla- 
tive power,  that  is,  without  subjecting 
him  to  the  [533]  statutory  modes  of 
trial  provided  for  criminal  offenses,  pro- 
tected by  the  limitations  and  safeguards 
which  the  Constitution  imposes  as  to 
such  subject,  is  the  question  which  is 
before  us.  There  is  unity  between  the 
parties  only  in  one  respect;  that  is,  that 
the  existence  of  constitutional  power  is 
the  sole  matter  to  be  decided.  As  to  all 
else  there  is  entire  discord,  every  prem- 
ise at  law  or  authority  relied  upon  by 
the  one  side  being  challenged  in  some 
respects  by  the  other.  We  consider, 
therefore,  that  the  shortest  way  to  meet 
and  dispose  of  the  issue  is  to  treat  the 
subject  as  one  of  first  impression,  and 
we  proceed  to  do  so. 

Undoubtedly  what  went  before  the 
adoption  of  the  Constitution  may  be  re- 
sorted to  for  the  purpose  of  throwing 

light  on  its  provisions.     Certain  is  it 
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that  authority  was  possessed  by  the 
House  of  Commons  in  England  to  punish 
for  contempt  directly,  that  is,  without 
the  intervention  of  courts,  and  that  such 
power  included  a  variety  of  acts  and 
many  forms  of  punishment,  including 
the  right  to  fix  a  prolonged  term  of  im- 
prisonment. Indubitable  also  is  it,  how- 
ever, that  this  power  rested  upon  an 
assumed  blending  of  legislative  and  ju- 
dicial authority  possessed  by  the  Parlia- 
ment when  the  Lords  and  Commons  were 
one,  and  continued  to  operate  after  the 
division  of  the  Parliament  into  two 
houses,  either  because  the  interblended 
power  was  thought  to  continue  to  reside 
in  the  Commons,  or  by  the  force  of  rou- 
tine the  mere  reminiscence  of  the  com- 
mingled powers  led  to  a  continued 
exercise  of  the  wide  authority  as  to 
contempt  formerly  existing  long  after  the 
foundation  of  judicial-legislative  power 
upon  which  it  rested  had  ceased  to  exist. 
That  this  exercise  of  the  right  of  legis- 
lative-judicial power  to  exert  the  author- 
ity stated  prevailed  in  England  at  the 
time  of  the  adoption  of  the  Constitution 
and  for  some  time  after  has  been  so 
often  recognized  by  the  decided  cases  re- 
lied upon  and  by  decisions  of  this  court, 
some  of  which  are  in  the  [534]  margin,^ 
as  to  make  it  too  certain  for  anything 
but  statement. 

Clear  also  is  it,  however,  that  in  the 
state  governments  prior  to  the  formation 
of  the  Constitution  the  incompatibility 
of  the  intermixture  of  the  legislative  and 
judicial  power  was  recognized  and  the 
duty  of  separating  the  two  was  felt,  as 
was  manifested  by  provisions  contained 
in  some  of  the  state  Constitutions  enact- 
ed prior  to  the  adoption  of  the  Constitu- 
tion of  the  United  States,  as  illustrated 
by  the  following  articles  in  the  Consti- 
tutions of  Maryland  and  Massachusetts : 

''That  the  house  of  delegates  may 
punish,  by  imprisonment,  any  person 
who  shall  be  guilty  of  a  contempt  in 
their  view,  by  any  disorderly  or  riotous 
behaviour,  or  by  threats  to,  or  abuse  of 
their  members,  or  by  any  obstruction  to 
their  proceedings.  They  may  also  pun- 
ish, by  imprisonment,  any  person  who 

1  Crosby's  Case,  3  Wils.  188,  96  Eng. 
Reprint,  1006,  2  W.  Bl.  754;  Burdett  v. 
Abbot,  14  East,  1,  104  Eng.  Reprint,  601, 
6  Bow.  P.  C.  165,  3  Eng.  Reprint,  1280,  4 
Taunt.  401,  128  Eng.  Reprmt,  384,  12  Re- 
vised Rep.  460;  Stockdale  v.  Hansard,  9 
Ad.  ft  El.  1,  112  Eng.  Reprint,  1112,  2  Perry 
&  D.  1,  8  L.  J.  Q.  B.  N.  S.  294,  3  Jur.  905 ; 
Anderson  v.  Dunn,  6  Wheat,  204,  6  L.  ed. 
242;  Kilboum  v.  Thompson,  103  U.  S.  168, 
26  L.  ed.  377. 
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shall  be  guilty  of  a  breach  of  privilege, 
by  arresting  on  civil  process,  or  by  as- 
saulting any  of^their  members,  during 
their  sitting,  or  on  their  way  to,  or  re- 
turn from  the  house  of  delegates,  or  by 
any  assault  of,  or  obstruction  to  their 
officers,  in  the  execution  of  any  order  or 
process,  or  by  assaulting  or  obstructing 
any  witness,  or  any  other  person,  attend- 
ing on,  or  on  their  way  to  or  from  the 
house,  or  by  rescuing  any  person  com- 
mitted by  the  house;  and  the  senate  may 
exercise  the  same  power,  in  similar 
cases."    Md.  Const  1776,  art.  12. 

"They  [the  house  of  representatives] 
shall  have  authority  to  punish  by  im- 
prisonment every  person,  not  a  member, 
who  shall  be  giulty  of  disrespect  to  the 
house,  by  any  disorderly  or  contemptu- 
ous behavior  in  its  presence;  or  who,  in 
the  town  where  the  general  court  is  sit- 
ting, and  during  the  time  of  its  sitting, 
shall  threaten  harm  to  the  [535]  body 
or  estate  of  any  of  its  members,  or  any- 
thing said  or  done  in  the  house;  or  who 
shall  assault  any  of  them  therefor;  or 
who  shall  assault  or  arrest  any  witness, 
or  other  person,  ordered  to  attend  the 
house,  in  his  way  in  going  or  returning; 
or  who  shall  rescue  any  person  arrested 
by  the  order  of  the  house. 

"And  no  member  of  the  house  of  rep- 
resentatives shall  be  arrested,  or  held  to 
bail  on  mean  process,  during  his  going 
unto,  returning  from,  or  his  attending 
the  general  assembly. 

"The  senate  shall  have  the  same  pow- 
ers in  the  like  cases;  and  the  governor 
and  council  shall  have  the  same  author- 
ity to  punish  in  like  cases:  Provided, 
That  no  imprisonment,  on  the  warrant 
or  order  of  the  governor,  council,  senate, 
or  house  of  representatives,  for  either 
of  the  above-described  offenses,  be  for 
a  term  exceeding  thirty  davs."  Const. 
Mass.  1780,  pt.  2,  chap.  1,  §  3,  arts.  10 
and  11. 

The  similarity  of  the  provisions  points 
to  the  identity  of  the  evil  which  they 
were  intended  to  reach.*  Clearly  they 
operate  to  destroy  the  admixture  of  ju- 
dicial and  legislative  power  as  prevail- 
ing in  the  House  of  Commons,  since  the 
provisions  in  both  the  state  Constitu- 
tions and  the  limitations  accompanying 
them  are  wholly  incompatible  with  ju- 
dicial authority.  Moreover,  as  under 
state  Constitutions  all  governmental 
power  not  denied  is  possessed,  the  pro- 
visions were  clearly  not  intended  to  give 
legislative  power  as  such,  for  full  legis- 
lative power  to  deal  with  the  enumerated 
acts  as  criminal  offenses  and  provide  for 
their  punishment  accordingly  already  ob- 
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tained.  The  object,  therefore,  of  the 
provisions,  could  only  have  been  to  rec- 
ognize the  right  of  the  legislative  power 
to  deal  with  the  particular  acts  without 
reference  to  their  violation  of  the  crimi- 
nal law  and  their  susceptibility  of  being 
punished  under  that  law  because  of 
the  necessity  of  such  a  legislative  au- 
thority to  prevent  or  punish  the  acts  in- 
dependently, [536]  because  of  the  de- 
struction of  legislative  power  which 
would  arise  from  such  acts  if  such  au- 
thority was  not  possessed. 

How  dominant  these  views  were  can 
be  measured  by  the  fact  that  in  various 
other  states  almost  contemporaneously 
with  the  adoption  of  the  Constitution 
similar  provisions  were  written  into 
their  Constitutions  and  continued  to  be 
adopted  until  it  is  true  to  say  that  they 
became,  if  not  universal,  certainly  large- 
ly predominant  in  the  states.' 

No  power  was  expressly  conferred  by 
the  Constitution  of  the  United  States  on 
the  subject  except  that  given  to  the 
House  to  deal  with  contempt  committed 
by  its  own  members.  Article  1,  S  5. 
As  the  rule  concerning  the  Constitution 
of  the  United  States  is  that  powers  not 
delegated  were  reserved  to  the  people 
or  the  states,  it  follows  that  no  other 
express  authority  to  deal  with  contempt 
can  be  conceived  of.  It  comes,  then,  to 
this :  was  such  an  authority  implied  from 
the  powers  granted?  As  it  is  unthink- 
able that  in  any  case  from  a  power  ex- 
pressly granted  there  can  be  implied 
the  authority  to  destroy  the  grant  made, 
and  as  the  possession  by  Congress  of  the 
commingled  legislative-judicial  authority 
as  to  contempts  which  was  exerted  in 
the  House  of  Conmions  would  be  abso- 
lutely destructive  of  the  distinction  be- 
tween legislative,  executive,  and  judicial 
authority  which  is  interwoven  in  the 
very  fabric  of  the  Constitution,  and 
would  disregard .  express  limitations 
therein,  it  must  follow  that  there  is  no 
ground  whatever  for  assuming  that  any 
implication  as  to  such  a  power  may  be 
deduced  from  any  grant  of  authority 
made  to  Congress  by  the  Constitution. 
This  conclusion  has  long  since  been 
[537]  authoritatively  settled  and  is  not 
open  to  be  disputed.  Anderson  v.  Dunn, 
6  Wheat.  204,  6  L.  ed.  242;  Kilboum  v. 

« 1700,  South  Carolina,  art  1,  §  13;  1792. 
New  Hampshire,  pt.  2,  §§  22  and  23;  1706, 
Tennessee,  art.  1,  §  11;  1708,  Georgia,  art. 
1,  §  13;  1802,  Ohio,  art.  1,  §  14;  1816,  In- 
diana, art.  3,  §  14;  1817,  MissisBippi,  art. 
3,  §  20;  1818,  Illinois,  art.  2,  §  13;  1820, 
Maine,  art.  4,  pt.-3,  S  ^i  1^20,  Missouri,  art. 
3,  §  10. 
•1  li.  ed. 


Thompson,  103  U.  S.  168,  26  L.  ed.  377. 
Whether  the  right  to  deal  with  contempt 
in  the  limited  way  provided  in  the  state 
Constitutions  may  be  implied  in  Con- 
gress as  the  result  of  the  legislative  pow- 
er granted  must  depend  upon  how  far 
such  limited  power  is  ancillary  or  in- 
cidental to  the  power  granted  to  Con- 
gress,— ^a  subject  which  we  shall  here- 
after approach. 

The  rule  of  constitutional  interpreta- 
tion announced  in  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  ed.  579,  that 
that  which  was  reasonably  appropriate 
and  relevant  to  the  exercise  of  a  granted 
power  was  to  be  considered  as  accom- 
panying the  grant,  has  been  so  univer- 
sally applied  that  it  suffices  merely  to 
state  it.  And  as  there  is  nothing  in  the 
inherent  nature  of  the  power  to  deal 
with  contempt  which  causes  it  to  be  an 
exception  to  such  rule,  there  can  be  no 
reason  for  refusing  to  apply  it  to  that 
subject. 

Thus,  in  Anderson  t.  Dunn,  supra, 
which  was  an  action  for  false  imprison- 
ment against  the  Sergeant-at-Arms  of 
the  House  for  having  executed  a  war- 
rant for  arrest  issued  by  that  body  in  a 
contempt  proceeding,  after  holding,  as 
we  have  already  said,  that  the  power 
possessed  by  the  House  of  Commons  was 
incompatible  with  the  Constitution  and 
could  not  be  exerted  by  the  House,  it 
was  yet  explicitly  decided  that  from 
the  power  to  legislate  given  by  the  Con- 
stitution to  Congress  there  was  to  be 
implied  the  right  of  Congress  to  preserve 
itself;  that  is,  to  deal  by  way  of  con- 
tempt with  direct  obstructions  to  its 
legislative  duties.  In  Kilboum  v. 
Thompson,  supra,  which  was  also  a  case 
of  false  imprisonment  for  arrest  under 
a  warrant  issued  by  order  of  the  House 
in  a  contempt  proceeding,  although  the 
want  of  right  of  the  House  of  Represen- 
tatives to  exert  the  judicial-legislative 
power  possessed  by  the  House  of  Com- 
mons was  expressly  reiterated,  the  ques- 
tion was  reserved  as  to  the  right  to 
imply  an  authority  in  the  House  of  Rep- 
resentatives to  deal  with  contempt  as  to 
a  [538]  subject-matter  within  its  juris- 
diction, the  particular  ease  having  been 
decided  on  the  ground  that  the  subject 
with  which  the  contempt  proceeding? 
were  concerned  was  totally  beyond  the 
jurisdiction  of  the  House  to  investigate. 
But  in  Re  Chapman,  166  U.  S.  661,  41 
L.  ed.  1154,  17  Sup.  Ct.  Rep.  677,  the 
principle  of  the  existence  of  an  implied 
legislative  authority  luder  certain  con- 
ditions to  deal  with  contempt  was  again 
eonsidered  and  upheld.     The  case  was 
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this:  Chapman  had  refused  to  testify 
in  a  Senate  proceeding,  and  was  indicted 
under  §  102  of  the  Revised  Statutes 
(Comp.  Stat.  1913,  §  157)  making  such 
refusal  criminal.  He  sued  out  a  habeas 
corpus  on  the  ground  that  the  subject 
of  the  refusal  was  exclusively  cognizable 
by  the  Senate,  and  that  therefore  the 
statute  was  unconstitional  as  a  wrong- 
ful delegation  by  the  Senate  of  its  au- 
thority, and  because  to  subject  him  to 
prosecution  under  the  statute  might  sub- 
mit him  to  double  jeopardy;  that  is, 
leave  him  after  punishment  under  the 
statute  to  be  dealt  with  by  the  Senate 
as  for  contempt.  After  demonstrating 
the  want  of  merit  in  the  argument  as  to 
delegation  of  authority,  the  proposition 
was  held  to  be  unsound  and  the  con- 
tention as  to  double  jeopardy  was  also 
adversely  disposed  of  on  the  ground  of 
the  distinction  between  the  implied  right 
to  punish  for  contempt  and  the  author- 
ity to  provide  by  statute  for  punishment 
for  wrongful  acts  and  to  prosecute  under 
the  same  for  a  failure  to  testify,  the 
court  saying  that  ''the  two  being  di- 
verso  intuito  and  capable  of  standing  to- 
gether," they  were  susceptible  of*  being 
separately  exercised. 

And  light  is  thrown*  upon  the  right 
to  imply  legislative  power  to  deal  direct- 
ly by  way  of  contempt  without  crimi- 
nal prosecution  with  acts  the  prevention 
of  which  is  necessary  to  preserve  legis- 
lative authority,  by  the  decision  of  the 
Privy  Council  in  Kielley  v.  Carson,  4 
Moore,  P.  C.  C.  63,  13  Eng.  Reprint,  225, 
which  was  fully  stated  in  Kilboum  v. 
Thompson,  supra,  but  which  we  again 
state.  The  case  was  this:  Eaelley  was 
adjudged  by  the  House  of  Assembly  of 
Newfoundland  [589]  guilty  of  con- 
tempt for  having  reproached  a  member 
"in  coarse  and  tlureatening  language"  for 
words  spoken  in  debate  in  the  House. 
A  warrant  was  issued  and  Kielley  was 
arrested.  When  brought  before  the 
House  he  refused  to  apologize  and  in- 
dulged in  further  violent  langage 
toward  the  member  and  was  committed. 
Having  been  discharged  on  habeas  corpus 
proceedings,  he  brought  an  action  for 
false  imprisonment  against  the  Speaker 
and  other  members  of  the  House.  As  a 
justification  the  defendants  pleaded  that 
they  had  acted  under  the  authority  of 
the  House.  A  demurrer  to  the  plea  was 
overruled  and  there  was  a  judgment  for 
the  defendants.  The  appeal  was  twice 
heard  by  the  Privy  Council,  the  court 
on  the  second  argument  having  been 
composed  of  the  Lord  Chancellor  (Lynd- 
hurst),  I^ords  Brougham,  Pemnaoi  Abio- 
88t 


ger,  Cottenham,  and  Campbell,  the  Yieo 
Chancellor  (Shadwell),  the  Lord  Chief 
Justice  of  the  Common  Pleas  (Tindal), 
Mr.  Justice  EIrskine,  Lushington,  and 
Baron  Parke. 

The  opinion  on  reversal  was  written 
by  Parke,  B.,  who  said: 

''The  main  question  raised  by  the 
pleadings,  .  .  .  was  whether  tho 
House  of  Assembly  had  the  power  to 
arrest  and  bring  before  them,  with  a 
view  to  punishment,  a  person  charged 
by  one  of  its  members  with  having  used 
insolent  language  to  him  out  of  the  doors 
of  the  House,  in  reference  to  his  conduct 
as  a  member  of  the  Assembly, — in  other 
words,  whether  the  House  had  the  power, 
such  as  is  possessed  by  both  Houses  of 
Parliament  in  England,  to  adjudicate 
upon  a  complaint  of  contempt  or  breach 
of  privilege." 

After  pointing  out  that  the  power  was 
not  expressly  granted  to  the  local  legis- 
lature by  the  Crown,  it  was  said  the 
question  was  "whether  by  law,  the  power 
of  committing  for  a  contempt,  not  in  tho 
presence  of  the  Assembly,  is  incident  to 
every  local  legislature." 

"The  statute  law  on  this  subject  bein<; 
silent,  the  [540]  common  law  is  to  gov- 
ern it;  and  what  is  the  common  law 
depends  upon  principle  and  precedent. 

"Their  Lordships  see  no  reason  to 
think  that  in  the  principle  of  the  com- 
mon law  any  other  powers  are  given 
them  than  such  as  are  necessary  to  the 
existence  of  such  a  body,  and  the  proper 
exercise  of  the  functions  which  it  is  in- 
tended to  execute.  These  powers  are 
granted  by  the  very  act  of  its  establish- 
ment,— an  act  which,  on  both  sides,  it 
is  admitted,  it  was  competent  for  the 
Crown  to  perform.  This  is  the  principle 
which  governs  all  legal  incidents."  And 
after  quoting  the  aphorism  of  the  Roman 
law  to  the  effect  that  the  conferring  of  a 
given  power  carried  with  it  by  implica- 
tion the  right  to  do  those  things  which 
were  necessary  to  the  carrying  out  of 
the  power  given,  the  opinion  proceeded: 
"In  conformity  to  this  principle  we  feel 
no  doubt  that  such  an  Assembly  has  the 
right  of  protecting  itself  from  all  impedi- 
ments to  the  due  course  of  its  proceed- 
ing. To  the  full  extent  of  every  measure 
which  it  may  be  really  necessary  to 
adopt,  to  secure  the  free  exercise  of  their 
legislative  functions,  they  are  justified 
in  acting  by  the  principle  of  the  com- 
mon law.  But  the  power  of  punishing 
anyone  for  past  misconduct  as  a  con- 
tempt of  its  authority,  and  adjudicating 
upon  the  fact  of  such  contempt,  and  tho 
measure  of  punishment    as    a    judicial 
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body,  irresponsible  to  the  party  accused, 
whatever  the  real  facts  may  be,  is  of  a 
very  different  character,  and  by  no  means 
essentially  necessary  for  the  exercise  of 
its  functions  by  a  local  leg^ature, 
whether  representative  or  not.  All  these 
functions  may  be  well  performed  with- 
out this  extraordinary  power,  and  with 
the  aid  of  the  ordinary  tribunals  to 
investigate  and  punish  contemptuous  in- 
sults and  interruptions." 

There  can  be  no  doubt  that  the  ruling 
in  the  case  just  stated  upheld  the  exist- 
ence of  the  implied  power  to  punish  for 
contempt  as  distinct  from  legislative 
authority  and  yet  flowing  from  it.  It 
thus  becomes  apparent  that  from  a 
[541]  doctrinal  point  of  view  the  Eng- 
lish rule  concerning  legislative  bodies 
generally  came  to  be  in  exact  accord 
with  that  which  was  recognized  in  An- 
derson V.  Dunn,  6  Wheat.  204,  5  L.  ed. 
242,  as  belonging  to  Congress;  that  is, 
that  in  virtue  of  the  grant  of  legislative 
authority  there  would  be  a  power  im- 
plied to  deal  with  contempt  in  so  far  as 
that  authority  was  necessaiy  to  preserve 
and  carry  out  the  legislative  authority 
given.  While  the  doctrine  of  Kielley  v. 
Carson  was  thus  in  substantive  princi- 
ple the  same  as  that  announced  in  An- 
derson V.  .Dunn,  we  must  not  be  under- 
stood as  accepting  the  application  which 
was  made  of  the  rule  to  the  particular 
case  there  in  question,  since,  as  we  shall 
hereafter  have  occasion  to  show,  we 
think  that  the  application  was  not  con- 
sistent with  the  rule  which  the  case 
announced,  and  would,  if  applied,  un- 
warrantedly  limit  the  implied  power  of 
Congress  to  deal  with  contempt. 

\^at  does  this  implied  power  em- 
brace? is  thus  the  question.  In  answer- 
ing, it  must  be  borne  in  mind  that  the 
power  rests  simply  upon  the  implica- 
tion that  the  right  has  been  given  to 
do  that  which  is  essential  to  the  execu- 
tion of  some  other  and  substantive  au- 
thority expressly  conferred.  The  power 
is  therefore  but  a  force  implied  to  bring 
into  existence  the  conditions  to  which 
constitutional  limitations  apply.  It  is 
a  means  to  an  end,  and  not  the  end  it- 
self. Hence  it  rests  solely  upon  the 
right  of  self-preservation  to  enable  the 
public  powers  g^ven  to  be  exerted. 

These  principles  are  plainly  the  result 
of  what  was  decided  in  Anderson  v. 
Dunn,  supra,  since  in  that  case,  in  an- 
swering the  question  what  was  the  rule 
by  which  the  extent  of  the  implied  power 
of  legislative  assemblies  to  deal  with 
eontempt  was  controlled,  it  was  declared 
to  be  "the  least  poaatble  power  adequate 
•  1  li.  ed. 


to  the  end  proposed'  (6  Wheat.  231,  5 
L.  ed.  248),  which  was  but  a  form  of 
stating  that  as  it  resulted  from  impli- 
cation,  and  not   from   legislative   will, 
the  legislative  will  was  powerless  to  ex- 
tend it  further  [542]  than  implication 
would  justify.     The   concrete   applica- 
tion of  the  definition  and  the  principle 
upon  which  it  rests  were  aptly  illustrated 
in  Be  Chapman,  166  U.  S.  661,  41  L.  ed. 
1154^  17  Sup.  Ct.  Rep.  677,  where,  be- 
cause of  the  distinction  existing  between 
the  two  which  was  drawn,  the  implied 
power  was  decided  not  to  come  under  the 
operation  of  a  constitutional  limitation 
applicable  to  a  case  resting  upon  the 
exercise  of  substantive  leg^islative  power. 
Without    undertaking    to    inclusively 
mention  the  subjects  embraced  in  the 
implied  power,  we  think  from  the  very 
nature  of  that  power  it  is  dear  that  it 
does  not  embrace  punishment  for  con- 
tempt as  punishment,  since  it  rests  only 
upon  the  right  of  self-preservation ;  that 
is,  the  right  to  prevent  acts  which,  in 
and  of  themselves,  inherently  obstruct 
or  prevent  the  discharge  of  legislative 
duty  or  the  refusal  to  do  that  which 
there  is  an  inherent  legislative  power  to 
compel  in  order  that  l^^lative  func- 
tions may  be  performed.     And  the  es- 
sential nature  of  the  power  also  makes 
clear  the  cogency  and  application  of  the 
two   limitations   which   were   expressly 
pointed  out  in  Anderson  v.  Dunn,  supra; 
that  is,  that  the  power,  even  when  ap- 
plied to  subjects  which  justified  its  exer- 
cise, is  limited  to  imprisonment,  and  such 
imprisonment  may  not  be  extended  be- 
yond the  session  of  the  body  in  which  the 
contempt  occurred.     Not  only  the  ad- 
judged cases,  but  congressional  action 
in   enacting   legislation   as   well   as  in 
exerting  the  implied  power,  condusivdy 
sustain  the  views  just  stated.    Take,  for 
instance,  the  statute  referred  to  in  Re 
Chapman,  where,  not  at  all  interfering 
with  the  implied  congressional  power  to 
deal  with  the  refusal  to  give  testimony  in 
a  matter  where  there  was  a  right  to 
exact  it,  the  substantive  power  had  been 
exerted  to  make  such  refusal  a  crime, 
the  two  being  distinct  the  one  from  the 
other.    So,  also,  when  the  differenee  be- 
tween the  judicial  and  legislative  powers 
is  considered  and  the  divergent  elements 
which,  in  the  nature  of  things,  enter 
into  the  determination  of  [548]  what  is 
self-preservation  in  the  two  cases,  the 
same  result  is  established  by  the  statu- 
tory provisions  dealing  with  the  judicial 
authority  to  summarily  punish  for  eon- 
tempt;  that  is,  without  resorting  to  the 

modes  of  trial  required  by  oonstitutional 
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limitations  or  otherwise  for  substantive 
offenses  under  the  criminal  law.  Act  of 
March  2,  1831  (4  Stat,  at  L.  487,  chap. 
99,  Comp.  Stat.  1913,  §  1245).  The  legis- 
lative history  of  the  exertion  of  the  im- 
plied power  to  deal  with  contempt  by 
the  Senate  or  House  of  Representatives 
when  viewed  comprehensively  from  tho 
beginning  points  to  the  distinction  upon 
which  the  power  rests,  and  sustains  the 
limitations  inhering  in  it  which  we  have 
stated.  The  principal  instances  are  men- 
tioned in  the  margin,'  and  they  all,  ex- 
cept two  or  three,  deal  with  either 
physical  obstruction  of  the  legislative 
body  in  the  discharge  of  its  duties,  or 
physical  assault  upon  its  members  for 
action  taken  or  words  spoken  in  the 
body,  or  obstruction  of  its  officers  in  the 
performance  of  their  official  duties,  or 
the  prevention  of  members  from  attend- 
ing BO  that  their  duties  might  be  per- 
formed, or  finally  with  contumacy  in 
refusing  to  obey  orders  to  produce  docu- 
ments or  give  testimony  which  there 
was  a  right  to  compeL  In  the  two  or 
three  instances  not  embraced  in  the 
classes  we  think  it  plainly  appears  that 
for  the  moment  the  distinction  was  over- 
looked which  existed  between  the  legis- 
lative power  to  make  criminal  every  form 
of  act  which  can  constitute  a  contempt, 
to  be  punished  [544]  according  to  the 
orderly  process  of  law,  and  the  accessory 
implied  power  to  deal  with  particular 
acts  as  contempts  outside  of  the  ordinary 
process  of  law  because  of  the  effect  such 
particular  acts  may  have  in  preventing 
the  exercise  of  legislative  authority. 
And  in  the  debates  which  ensued  when 
the  various  cases  were  under  considera- 
tion it  would  seem  that  the  difference  be- 
tween the  legislative  and  the  judicial 
power  was  also  sometimes  forp^otten; 
that  is  to  say,  the  legislative  right  to 
exercise  discretion  was  confounded  with 
the  want  of  judicial  power  to  interfere 
with  the  legislative  discretion  when  law- 
fully exerted.  But  these  considerations 
are  accidental  and  do  not  change  the 
concrete  result  manifested  by  consider- 
ing the  subject  from  the  beginning. 
Thus  we  have  been  able  to  discover  no 
single  instance  where,  in  the  exertion  of 
the  power  to  compel  testimony,  restraint 


was  ever  made  to  extend  beyond  the 
time  when  the  witness  should  signify 
his  willingness  to  testify,  the  penalty  or 
punishment  for  the  refusal  remaining 
controlled  by  the  general  criminal  law. 
So,  again,  we  have  been  able  to  discover 
no  instance,  except  the  two*  or  three 
above  referred  to,  where  acts  of  physical 
interference  were  treated  as  within  the 
implied  power  unless  they  possessed  the 
obstructive  or  preventive  diaracteristics 
which  we  have  stated,  or  any  case  where 
any  restraint  was  imposed  after  it  be- 
came manifest  that  there  was  no  room 
for  a  legislative  judgment  as  to  tho 
virtual  continuance  of  the  wrongful  in- 
terference which  was  the  subject  of  con- 
sideration. And  this  latter  statement 
causes  us  to  say,  referring  to  Kielley  v. 
Carson,  4  Moore,  P.  C.  C.  63,  13  Eng. 
Reprint,  225,  7  Jur.  137,  that  where  a 
particular  act,  because  of  its  interference 
with  the  right  of  self-preservation,  comes 
within  the  jurisdiction  of  the  House  to 
deal  with  directly  under  its  implied 
power  to  preserve  its  functions,  and 
therefore  without  resort  to  judicial  pro- 
ceedings under  the  general  criminal  law, 
we  are  of  opinion  that  authority  does  not 
cease  to  exist  because  the  act  complained 
of  had  been  committed  [545]  when  the 
authority  was  exerted,  for  to  so  hold 
would  be  to  admit  the  authority  and  at 
the  same  time  to  deny  it.  On  the  con- 
trary, when  an  act  is  of  such  a  char- 
acter as  to  subject  it  to  be  dealt  with  as 
a  contempt  under  the  implied  authority, 
we  are  of  opinion  that  jurisdiction  is 
acquired  by  Congress  to  act  on  the  sub- 
ject, and  therefore  there  necessarily  re- 
sults from  this  power  the  right  to  de- 
termine, in  the  use  of  legitimate  and  fair 
discretion,  how  far  from  the  nature  and 
character  of  the  act  there  is  necessity 
for  repression  to  prevent  immediate  re^. 
currence;  that  is  to  say,  the  continued 
existence  of  the  interference  or  obstruc- 
tion to  the  exercise  of  the  legislative 
power.  And  of  course  in  such  case,  as 
in  every  other,  unless  there  be  manifest 
an  absolute  disregard  of  discretion  and  a 
mere  exertion  of  arbitrary  power  com- 
ing within  the  reach  of  constitutional 
limitations,  the  exercise  of  the  authority 
is  not  subject  to  judicial  interference. 


S  1795,  attempt  to  bribe  members  of  the 
House;  1800,  publication  of  criticism  of 
the  Senate;  1809,  assault  on  a  member  of 
the  House;  1818,  attempt  to  bribe  a  member 
of  the  House;  1828,  assault  on  the  Secretary 
to  the  President  in  the  Capitol;  1832,  as- 
sault on  a  member  of  the  House;  1835, 
assault  on  a  member  of  the  House;  1842, 
contumacious  witness;  1857,  contumacious 
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witness;  1858,  contumacious  witness;  1859 
contumacious  witness;  1865,  assault  on  a 
member  of  the  House;  1860,  assault  on  a 
clerk  of  a  committee  of  the  House;  J870, 
assault  on  a  member  of  the  House;  1871, 
contumacious  witness;  1874,  contumacious 
witness;  1876,  contumacious  witness;  1894, 
contumacious  witness;  1913,  assault  on  a 
member  of  the  House. 
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It  remains  only  to  eonsider  whether 
the  acts  which  were  dealt  with  in  the 
case  in  hand  were  of  such  a  character  as 
to  bring  them  within  the  implied  power 
to  deal  with  contempt;  that  is,  the  acces- 
sory power  possessed  to  prevent  the  right 
to  exert  the  powers  given  from  being  ob- 
Btrncted  and  virtually  destroyed.  That 
they  were  not  would  seem  to  be  demon- 
strated by  the  fact  that  the  contentions 
relied  upon  in  the  elaborate  arguments 
at  bar  to  sustain  the  authority  were 
principally  rested  not  upon  such  assump- 
tion, but  upon  the  application  and  con- 
trolling force  of  the  rule  governing  in 
the  House  of  Commons.  But  aside  from 
this,  coming  to  test  the  question  by  a 
consideration  of  the  conclusion  upon 
which  the  contempt  proceedings  were 
based  as  expressed  in  the  report  of  the 
select  committee  which  we  have  previ- 
ously quoted,  and  the  action  of  the 
House  of  Representatives,  based  on  it, 
there  is  room  only  for  the  conclusion 
that  the  contempt  was  deemed  to  result 
from  the  writing  of  the  letter,  not  be- 
cause of  any  obstruction  to  the  per- 
formance of  legislative  duty  [546]  re- 
sulting from  the  letter,  or  because  the 
preservation  of  the  power  of  the  House 
to  carry  out  its  legislative  authority  was 
endangered  by  its  writing,  but  because 
of  the  effect  and  operation  which  the 
irritating  and  ill-tempered  statements 
made  in  the  letter  would  produce  upon 
the  public  mind,  or  because  of  the  sense 
of  indignation  which  it  may  be  assumed 
was  produced  by  the  letter  upon  the 
members  of  the  committee  and  of  the 
House  generally.  But  to  state  this  situa- 
tion is  to  demonstrate  that  the  contempt 
relied  upon  was  not  intrinsic  to  the  right 
of  the  Hous9  to  preserve  the  means  of 
discharging  its  legislative  duties,  but  was 
extrinsic  to  the  discharge  of  such  duties, 
and  related  only  to  the  presumed  opera- 
tion which  the  letter  might  have  upon 
the  public  mind  and  the  indignation 
naturally  felt  by  members  of  the  com^- 
mittee  on  the  subject.  But  these  con- 
siderations plainly  serve  to  mark  the 
broad  boundary  line  which  separates  the 
limited  implied  power  to  deal  with 
classes  of  acts  as  contempts  for  self- 
preservation  and  the  comprehensive 
legislative  power  to  provide  by  law  for 
punishment  for  wrong:ful  acts. 

The  conclusions  which  we  have  stated 
bring  about  a  concordant  operation  of 
all  the  powers  of  the  legislative  and  ju- 
dicial departments  of  the  government, 
express  or  implied,  as  contemplated  by 
the  Constitution.  And  as  this  is  con- 
sidered, the  reverent  thought  may  not  be 
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repressed  that  the  result  is  due  to  the 
wise  foresight  of  the  fathers,  manifested 
in  state  Constitutions  even  before  the 
adoption  of  the  Constitution  of  the  Unit- 
ed States,  by  which  they  substituted  for 
the  intermingling  of  the  legislative  and 
judicial  power  to  deal  with  contempt  as 
it  existed  in  the  House  of  Commons  a 
system  permitting  the  dealing  with  that 
subject  in  such  a  way  as  to  prevent 
the  obstruction  of  the  legislative  powers 
granted  and  secure  their  free  exertion, 
and  yet,  at  the  same  time,  not  substan- 
tially interfere  with  the  great  guar- 
anties and  limitations  concerning  [547] 
the  exertion  of  the  power  to  criminally 
punish, — ^a  beneficent  result  which  ad- 
ditionally arises  from  the  golden  silence 
by  which  the  framers  of  the  Constitution 
left  the  subject  to  be  controlled  by  the 
implication  of  authority  resulting  from 
the  powers  granted. 

It  is  suggested  in  argument  that  what- 
ever be  the  general  rule,  it  is  here  not 
applicable  because  the  House  was  con- 
sidering and  its  committee  contemplating 
impeachment  proceedings.  The  argu- 
ment is  irrelevant  because  we  are  of 
opinion  that  the  premise  upon  which  it 
rests  is  unfounded.  But  indulging  in 
the  assumption  to  the  contrary,  we  think 
it  is  wholly  without  merit,  as  we  see 
no  reason  for  holding  that  if  the  situa- 
tion suggested  be  assumed,  it  authorized 
a  disregard  of  the  plain  purposes  and 
objects  of  the  Constitution  as  we  have 
stated  them.  Besides,  it  must  be  appar- 
ent that  the*  suggestion  could  not  be 
accepted  without  the  conclusion  that, 
under  the  hypothesis  stated,  the  implied 
power  to  deal  with  contempt  as  ancillary 
to  the  legislative  power  had  been  trans- 
formed into  judicial  authority  and  be- 
come subject  to  all  the  restrictions  and 
limitations  imposed  by  the  Constitu- 
tion upon  that  authority, — ^a  conclu- 
sion which  would  frustrate  and  de- 
stroy the  very  purpose  which  the  propo- 
sition is  advanced  to  accomplish  and 
would  create  a  worse  evil  than  that 
which  the  wisdom  of  the  fathers  cor- 
rected before  the  Constitution  of  the 
United  States  was  adopted.  How  can 
this  be  escaped,  since  it  is  manifest 
that  if  the  argument  were  to  be  sus- 
tained those  things  which,  as  pointed  out 
in  Re  Chapman,  166  U.  S.  661,  41  L.  ed. 
1164,  17  Sup.  Ct.  Rep.  677,  were  distinet 
and  did  not  therefore  the  one  frustrate 
the  other, — the  implied  legislative  au- 
thority to  compel  the  giving  of  testimony 
and  the  right  criminally  to  punish  for 
failure  to  do  so, — would  become  one  and 
the  same  and  the  exercise  of  one  would 
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therefore  be  the  exertion  of,  and  the 
exhausting  of  the  right  to  resort  to,  the 
other.  Again,  accepting  the  proposition, 
by  what  process  of  reasoning  could  the 
[548]  conclusion  be  escaped  that  the 
right  to  exert  implied  authority  by  way 
of  contempt  proceedings  in  so  far  as 
essential  to  preserve  legislative  power 
would  become  itself  an  exertion  of  legis- 
lative power  and  thus  at  once  be  subject 
to  the  limitations  as  to  modes  of  trial 
exacted  by  the  guaranty  of  the  Consti- 
tution on  that  subject?  We  repeat,  out 
of  abundance  of  precaution,  we  are 
called  upon  to  consider  not  the  legiUa- 
tive  power  of  Congress  to  provide  for 
punishment  and  prosecution  under  the 
criminal  laws  in  the  amplest  degree  for 
any  and  every  wrongful  act,  since  we 
are  alone  called  upon  to  determine  the 
limits  and  extent  of  an  ancillary  and  im- 
plied authority  essential  to  preserve  the 
fullest  legislative  power,  which  would 
necessarily  perish  by  operation  of  the 
Constitution  if  not  confined  to  the  par- 
ticular ancillary  atmosphere  from  which 
alone  the  power  arises  and  upon  which 
its  existence  depends. 

It  follows  from  what  we  have  said 
that  the  court  below  erred  in  refusing  to 
grant  the  writ  of  habeas  corpus,  and  its 
action  must  be  and  it  is,  therefore,  re- 
versed, and  the  case  remanded  with  di- 
rections to  discharge  the  relator  from 
custody. 

And  it  is  so  ordered. 


[549]   OREGON  ft  CALIFORNIA  RAIIr 
ROAD  COMPANY  et  al.  I 

V. 

UNITED  STATES  OF  AMERICA. 

(See  S.  C.  R^orter'8  ed.  649-562.) 

Appeal  —  compliance  with  mandate  — 
violation  of  covenant  In  railway  land 
grant  —  extent  of  relief. 

1.  A  decree  of  a  Federal  district  court 
which,  in  addition  to  restraining  sales  by 
certain  railway  companies  in  violation  of 
the  covenants  in  the  congressional  land 
grant  acts  that  the  lands  granted  shall 
be  sold  to  actual   settlers  only,   in   quan- 

1  Death  of  Stephen  T.  Gage,  an  individual 
party  and  as  trustee,  one  of  the  parties  in 
this  case,  suggested,  and  the  appearance  of 
the  Oakland  Savings  Bank  as  executor  of 
the  last  will  and  testament  of  Stephen  T. 
Gage,  deceased,  and  Charles  H.  Redington, 
successor  to  said  Stephen  T.  Gage  as  trus- 
tee, as  parties  in  the  place  and  stead  of  said 
Stephen  T.  Gage,  deceased,  filed  and  entered 
March  8,  1917|  on  motion  of  counsel  for  said 
parties. 
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titles  not  greater  than  one  quarter  sec- 
tion to  one  purchaser,  and  at  a  price  not 
exceeding  $2.50  an  acre,  also  enjoined  such 
companies  from  selling  any  timber  on  said 
lands,  or  any  mineral  or  other  deposits 
therein,  except  as  a  part  of  and  in  conjunc- 
tion with  the  land  itself,  and,  except  in  con- 
nection with  the  sale  of  the  land,  from  cut- 
ting or  removing  or  authorizing  the  cutting 
or  removal  of  any  of  the  timber  thereon,  or 
from  removing  or  authorizing  the  removal 
of  mineral  or  other  deposits  therein,  was 
warranted  by  the  mandate  of  the  Federal 
Supreme  Court,  which,  having  reversed  a 
prior  decree  of  the  district  court,  had  re- 
manded the  cause  for  fui*ther  proceedings 
in  accordance  with  the  opinion  of  the  Su- 
preme Court,  where  such  opinion  expressed 
the  view  that  the  railway  companies  sliould 
not  only  be  enjoined  from  future  sales  in 
violation  of  the  covenants,  but  should  be 
enjoined  from  any  disposition  whatever  of 
the  lands  or  the  timber  thereon,  and  from 
cutting  or  authorizing  tlie  cutting  or  re- 
moval of  such  timber  until  Congress  should 
have  reasonable  opportunity  to  provide  by 
legislation  for  their  disposition. 
[For  other  cases,  see  Appeal  and  Error,  IX.  1, 
in  Digest  Sap.  Ct.  1908.] 

Constitutional  law  —  duo  process  of 
law  —  vested  rights  —  railway  land 
grant  —  enforcing  performance  of 
covenants. 

2.  Vested  rights  of  railway  companies 
whose  disregard  of  the  covenants  in  certain 
congressional  land  grant  acts  that  the 
lands  granted  shall  be  sold  to  actual  set- 
tlers only,  in  quantities  not  greater  than 
one  quarter  section  to  one  purchaser,  and 
at  a  price  not  exceeding  $2.50  an  acre,  had 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  distriet 
or  circuit  courts — see  notes  to  Gwin  v. 
United  States,  46  L.  ed.  U.  S.  741,  and 
B.  Altman  &  Co.  v.  United  States,  56 
L.  ed.  U.  S.  894. 

As  to  the  right  to  cut  tioiber  on  pub- 
lic land — see  note  to  King-Ryder  Lum- 
ber Co.  V.  Scott,  70  L.R.A.  873. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  256;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U. 
S.  865. 

On  impairment  of  vested  rights — see 
note  to  Fletcher  v.  Peck,  3  L.  ed.  U.  S. 
162. 

As  to  land  grants  to  railroads,  gen- 
erally— see  note  to  Kansas  P.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  28  L.  ed. 
U.  S.  794. 

On  the  allowance  of  costs  against  the 
United  States— see  note  to  United  States 
V.  McLemore,  11  L.  ed.  U.  S.  977. 
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made  the  latids  more  inviting  for  specula- 
tion than  for  settlement,  were  not  destroyed 
without  due  process  of  law  by  the  enact- 
ment, in  the  exercise  of  the  reserved  power 
to  alter  or  repeal,  of  the  provisions  of  the 
Act  of  June  9,  1916  (39  SUt.  at  L.  218, 
chap.  137),  which  revest  the  title  to  the 
unsold  lands  in  the  United  States,  excepting 
rights  of  way  and  lands  in  actual  use  for 
depots,  sidetracks,  etc.,  and  regulate  the 
disposition  of  such  lands  and  the  distribu- 
tion of  the  proceeds,  securing  to  the  rail- 
way companies  $2.50  an  acre,  less  any  off- 
sets properly  chargeable  againat  the  railway 
companies  on  account  of  prior  sales,  the 
Uise  of  the  timber,  the  evading  of  taxation, 
etc. 

[For  other  cases,  see  Constitutional  Law,  IV. 
e :  IV.  b,  5.  In  Digest  Sup.  Ct.  1908.] 

Mortgage  —  of  railway  land  grant  — 
rights  of  trnstee. 

3.  Rights  acquired  by  the  trustee  for 
bondholders  under  a  mortgage  executed  by 
a  railway  company  upon  the  lands  embraced 
in  its  congressional  land  grants  were  sub- 
ject to  the  obligations  of  the  railway  com- 
pany to  keep,  and  to  the  power  of  the 
government  to  exact  performance  of,  the 
covenants  in  these  grants  that  the  lands 
granted  shall  be  sold  to  actual  settlers  only, 
in  (quantities  not  greater  than  one  (quarter 
section  to  one  pur<maser,  and  for  a  price  not 
exceeding  $2.60  an  acre. 

(For  other  casei,  see  Hortgaffe,  III.  c.  In  Digest 
Sup.  Ct.  1908.] 

Appeal  —  costs  —  when  United  States 
Is  party. 

4.  The  costs  of  an  appeal  to  the  Federal 
Supreme  Court  in  a  case  in  which  the 
Unitod  States  is  a  party  should  not  be  al- 
lowed to  the  United  States  by  the  decree  of 
a  Federal  district  court,  entered  pursuant 
to  the  mandate  from  the  Supreme  Court, 
where  the  latter  court  did  not,  and  could 
not,  make  any  orders  respecting  such  costs, 
because  of  the  declaration  of  tlie  Supreme 
Court  rule  24,  that  the  provisions  of  that 
section  giving  costs  to  the  prevailing  party 
do  not  "apply  to  cases  where  the  united 
States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for  or 
against  the  United  States." 

[For  other  cnsi^a,  see  Appeal  and  Error.  IX.  f. 
In  Digest  Sup.  Ct.  1908.] 

[No.    492.] 

Argued  March  8  and  9,  1917.    Decided  April 

23, 1917. 

ON  A  CERTIFICATE  from,  and 
writ  of  certiorari  to,  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  bringing  up  for  re- 
view a  decree  of  a  District  Court  for 
the  District  of  Oregon,  enjoining  certain 
railway  companies  from  selling  any  part 
of  the  lands  granted  to  them  by  Congress 
in  violation  of  the  covenants  in  the  land  I 

frant  acts,  and  from  disposing  of  any  of 
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the  timber,  or  mineral,  or  other  deposits. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  P.  F.  Dnnne  argued  the  cause,  and, 
with  Messrs.  Frank  C.  Cleary,  William 
F.  Herrin,  and  William  D.  Fenton,  filed 
a  brief  for  the  Oregon  A  California  Rail- 
road Company: 

When  a  case  has  onee  been  decided  by 
this  court  on  appeal,  and  remanded  to 
tthe  circuit  court,  whatever  was  before 
this  court,  and  disposed  of  by  its  de- 
cree, is  considered  as  finally  settled.  The 
circuit  court  is  bound  by  the  decree  as 
the  law  of  the  case,  and  must  carry  it 
into  execution,  according  to  the  mandate. 
That  court  cannot  vary  it,  or  examine  it 
for  any  other  purpose  than  execution, 
or  give  any  other  or  further  relief,  or 
review  it,  even  for  apparent  error,  upon 
any  matter  decided  on  appeal,  or  inter- 
meddle with  it,  further  than  to  settle  so 
much  as  has  been  remanded. 

Bissell  Carpet-Sweeper  Co.  v.  Gk>shen 
Sweeper  Co.  19  C.  C.  A.  26,  43  U.  S. 
App.  47,  72  Fed.  645;  Re  Sanford  Fork 
&  Tool  Co.  160  U.  S.  247,  40  L.  ed.  414, 
16  Sup.  Ct.  Rep.  291. 

No  question  of  the  right  of  the  g^ran- 
tee  of  these  lands,  by  an  absolute  grant, 
qualified  only  by  the  provisos,  to  use 
the  timber  upon  its  granted  land,  or  to 
take  the  coal  from  it  or  the  iron  that 
might  be  found  below  the  surface,  was 
involved  or  raised  or  argued  or  consid- 
ered or  decided.  That  issue  was  not  be- 
fore the  court,  and  it  is  not  determinable 
as  an  academic  thesis,  or  otherwise  than 
in  some  concrete  case  properly  calling 
for  its  determination. 

Windsor  v.  McVeigh,  93  U.  S.  282, 
283,  23  L.  ed.  917,  918. 

We  are  the  owners  of  this  land,  by 
right,  and  as  of  absolute  grant,  qualified 
only  by  these  provisos,  and  by  nothing 
else;  and  as  such  owners,  we  are  entitled 
to  the  timber  upon  our  granted  land,  and 
entitled  as  well  to  take  the  coal  or  the 
iron,  for  example,  that  we  may  find  be- 
low the  surface. 

Piatt  V.  Union  P.  R.  Co.  99  U.  S.  48, 

25  L.  ed.  424;  United  States  v.  Union 

P.  R.  Co.  98  U.  S.  669,  613,  25  L.  ed. 

143,  154;  Burke  v.  Southern  P.  R.  Co. 

234  U.  S.  679,  680,  58  L.  ed.  1544,  1545, 

34  Sup.  Ct.  Rep.  907;  By  bee  v.  Oregon 

&  C.  R.  Co.  139  U.  S.  663,  674,  36  L.  ed. 

306,  306,  11  Sup.  Ct.  Rep.  641;  Reeves, 

Real  Prop.  §  423;  Scbulenberg  v.  Harri- 

man,  21  Wall.  44,  22  L.  ed.  651 ;  United 

States  V.  Loughrey,  172  U.  S.  206,  43 

L.  ed.  420,  19  Sup.  Ct.  Rep.  153;  De 

Peyster  v.  Michael,  6  N.  Y.  467,  65  Am. 
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Dec.  376;  United  States  y.  Tennessee  & 
C.  R.  Co.  176  U.  S.  242,  44  L.  ed.  452, 
20  Sup.  Ct.  Rep.  370;  Iowa  R.  Land 
Co.  V.  Courtright  (Cedar  Rapids  &  M. 
River  R.  Co.  v.  Courtright)  21  Wall. 
310,  22  L.  ed.  682;  United  States  v. 
Anderson,  194  U.  S.  394,  48  L.  ed.  1035, 
24  Sup.  Ct.  Rep.  716;  Howe  v.  Lowell, 
171  Mass.  576,  51  N.  E.  536;  Re  Wei- 
lington,  16  Pick.  99,  26  Am.  Dec.  631: 
Landers  v.  Landers,  151  Ey.  215,  151  S. 
W.  386,  Ann.  Cas.  1915A,  223;  Atty. 
Gen.  V.  Marlborough,  3  Madd.  Ch.  498, 
56  Eng.  Reprint,  588,  18  Revised  Rep. 
273. 

What  this  court  decided  in  the  case 
at  bar  is  now  the  law  of  the  case. 

Bissell  Carpet-Sweeper  Co.  v.  Goshen 
Sweeper  Co.  19  C.  C.  A.  25,  43  U.  S. 
App.  47,  72  Fed.  545;  Re  Sanford  Fork 
&  Tool  Co.  160  U.  S.  247,  40  L.  ed.  414, 
16  Sup.  Ct.  Rep.  291 ;  Roberts  v.  Cooper, 
20  How.  467, 15  L.  ed.  969. 

As  the  grantee  took  the  lands  in  fee, 
it  is  entitled  to  make  any  use  of  the 
lands  not  in  violation  of  the  conditions 
in  the  deeds,  whether  the  parties  thought 
of  it  or  not. 

Howe  V.  Lowell,  171  Mass.  583,  51  N. 
E.  536. 

A  statute  amended  is  to  be  under- 
stood in  the  same  sense  exactly  as  if  it 
had  read  from  the  beginning  as  it  does 
amended. 

Blair  v.  Chicago,  201  U.  S.  475,  50  L. 
ed.  832,  26  Sup.  Ct.  Rep.  427. 

The  timber  cleared  off  and  out  of  the 
way,  to  make  place  for  the  settler,  the 
coal,  the  iron, — that  went  with  the  grant, 
to  the  owner  of  the  land. 

United  States  v.  Losekamp,  62  C.  C.  A. 
591,  127  Fed.  959. 

As  to  the  patented  lands,  all  minerals 
therein  found — not  coal  and  iron  only — 
are,  by  force  of  the  patent,  the  property 
and  estate  of  the  patentee. 

Burke  v.  Southern  P.  R.  Co.  234  U.  S. 

669,  58  L.  ed.  1527,  34  Sup.  Ct.  Rep.  907. 

The    protection    of    vested    property 

rights  has  been  a  constitutional  guaranty 

and  bulwark  from  the  beginning. 

Fletcher  v.  Peck,  6  Cranch,  136,  3  L. 
ed.  177;  Wilkinson  v.  Leland,  2  Pet.  627, 
657,  658,  7  L.  ed.  542,  552,  553;  Davidson 
V.  New  Orleans,  96  U.  S.  97,  102,  24  L. 
ed.  616,  618;  Sinking  Fund  Cases,  99 
U.  S.  700,  25  L.  ed.  496;  Chicago,  B.  & 
Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  235, 
41  L.  ed.  979,  984,  17  Sup.  Ct.  Rep.  581. 
Reservation  clauses  are  familiar;  they 
have  often  been  before  the  courts — many 
times  before  this  court.  Nothing  is  bet- 
ter settled  than  that  the  power  of  the 
legislature,  under  such  a  clause,  is  not 
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I  unlimited;  vested  rights,  already  ac- 
quired under  the  operation  of  the  un- 
altered or  unrepealed  statute,  are  beyond 
the  power  of  the  legislature, — are  pro- 
tected by  the  constitutional  guaranty  of 
due  process  of  law. 

Com.  V.  Essex  Co.  13  Gray,  253 ;  Sink- 
ing Fund  Cases,  99  U.  S.  720,  721,  25 
L.  ed.  501,  502;  MiUer  v.  New  York,  15 
Wall.  478,  21  L.  ed.  98;  Steams  v.  Min- 
nesota,  179  U.  S.  223,  259,  45  L.  ed. 
162,  179,  21  Sup.  Ct.  Rep.  73;  Bienville 
Water  Supply  Co.  v.  Mobile,  186  U.  S. 
212,  222,  46  L.  ed.  1132,  1136,  22  Sup. 
Ct.  Rep.  820;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Wisconsin,  238  U.  S.  491,  501,  502, 
59  L.  ed.  1423,  1430,  1431,  L.R.A.1916A, 
1113,  P.U.R.1915D,  706,  35  Sup.  Ct.  Rep. 
869;  Houston  &  T.  C.  R.  Co.  v.  Texas, 
170  U.  S.  243,  254,  255,  42  L.  ed.  1023, 
1026, 1027,  18  Sup.  Ct.  Rep.  610 ;  United 
States  V.  Union  P.  R.  Co.  160  U.  S.  1, 
32,  33,  40  L.  ed.  319,  330,  16  Sup.  Ct. 
Rep.  190;  DetS-oit  v.  Detroit  &  H.  PL 
Road  Co.  43  Mich.  146,  5  N.  W.  275; 
Long  Sault  Development  Co.  v.  Call,  242 
U.  S.  272,  ante,  294,  37  Sup.  Ct.  Rep.  79. 

Costs  were  improperly  taxed  against 
these  appellants. 

Street,  Fed.  Eq.  Pr.  §  2022;  Northern 
Trust  Co.  V.  Snyder,  23  C.  C.  A.  480,  46 
U.  S.  App.  587,  77  Fed.  818. 

Mr.  Perry  D.  Trafford  argued  the 
cause  and  filed  a  brief  for  the  Union 
Trust  Company: 

The  relation  between  the  government 
and  the  railroad  in  reference  to  theser 
lands  is  contractual. 

Davis  V.  Gray,  16  Wall  203,  232,  21 
L.  ed.  447,  457;  Fletcher  v.  Peck,  6 
Cranch,  87,  137,  3  L.  ed.  162,  178;  New 
Jersey  v.  Wilson,  7  Cranch,  164,  166,  3 
L.  ed.  303;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  627,  4  L.  ed.  629, 
632;  Piqua  State  Bank  v.  Knoop,  16 
How.  369,  380, 14  L.  ed.  977,  981;  United 
States  V.  Central  P.  R.  Co.  118  U.  S. 
235,  238,  30  L.  ed.  173,  174,  6  Sup.  Ct. 
Rep.  1038;  United  States  v.  Union  P.  R. 
Co.  91  U.  S.  72,  23  L.  ed.  224;  Sinking 
Fund  Cases,  99  U.  S.  700,  718,  25  L.  ed. 
496,  501;  Union  P.  R.  Co.  v.  United 
States,  104  U.  S.  662,  26  L.  ed.  884. 

Moreover,  the  contract  is  no  longer 
executory,  it  is  executed  (Fletcher  v. 
Peck,  6  Cranch,  87,  137,  3  L.  ed.  162, 
178).  What  the  railroad  agreed  to  do  to 
earn  the  grant  has  been  done;  what  the 
government  sought  to  obtain,  it  has  ob- 
tained; and  the  price  agreed  upon  has 
been  paid.  The  conveyance  of  the  lands 
to  the  railroad — for  there  can  be  no  ques- 
tion that  the  title  is  in  the  railroad — 
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was  not  a  gift,  but  a  sale  (Burke  v. 
Southern  P.  R.  Co.  234  U.  S.  669,  679, 
680,  68  L.  cd.  1627,  1644,  1646,  34  Sup. 
Ct.  Rep.  907);  and  the  terms  of  the 
granting  acts  which  remain  to  be  car- 
ried out  should  therefore  be  construed 
according  to  their  fair  meaning. 

United  States  v.  Minnesota  &  N.  W. 
R.  Co.  1  Minn.  132,  Gil.  103;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  689,  690,  9  L.  ed.  773,  840,  841. 

It  is  at  least  doubtful  if  Congress  has 
the  power  to  enact  laws  directly  impair- 
ing the  obligations  of  contracts  made 
between  citizens  or  between  a  citizen  and 
a  state.  Certainly  it  was  never  intended 
that  Congress  should  exercise  that  tyran- 
nical power  of  impairing  the  obligation 
of  contracts. 

Cooley,  Const.  Law,  p.  346;  Hepburn 
V.  Griswold,  8  Wall.  603,  623,  19  L.  ed. 
613,  626;  Sinking  Fund  Cases,  99  U.  S. 
700,  718,  26  L.  ed.  496,  501;  United 
States  V.  Union  P.  R.  Co.  160  U.  S.  1, 
33,  34,  40  L.  ed.  319,  330,  331,  16  Sup. 
Ct.  Rep.  190. 

However  this  may  be,  where  the  ef- 
fect of  legislation  by  a  government 
would  be  to  repudiate  its  own  contractual 
obliagtion,  or  to  take  back  property 
which  it  has  conveyed  for  a  valid  con- 
sideration, such  legislation  would  be — on 
geueral  principles — beyond  its  power,  un- 
less it  were  an  absolute  despotism.  (Of 
cour.se,  the  indirect  lessening  of  the  value 
of  a  contract  by  general  legislation  is  an 
entirely  different  matter,  as  has  been 
pointed  out  by  this  court.  Legal  Tender 
Cases,  12  Wall.  467,  20  L.  ed.  287. 

Fletcher  v.  Peck,  6  Cranch,  87,  135, 
3  L.  ed.  162,  177;  Terrett  v.  Taylor,  9 
Cranch,  43,  50,  51,  3  L.  ed.  650,  663; 
United  States  v.  Minnesota  ft  N.  W.  R. 
Co.  1  Minn.  132,  Gil.  103;  Sinking  Fund 
Cases,  99  U.  S.  700,  718,  26  L.  ed.  496, 
601;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  574,  9  L.  ed.  773, 
834;  United  States  v.  Central  P.  R.  Co. 
118  U.  S.  236,  30  L.  ed.  173,  6  Sup.  Ct. 
Rep.  1038;  United  States  v.  Union  P.  R. 
Co.  160  U.  S.  1,  34,  40  L.  ed.  319,  330, 
16  Sup.  Ct.  Rep.  190. 

In  this  country  all  governmental  pow- 
er is  not  vested  in  Congress.  Our  plan 
of  government  is  based  upon  the  con- 
ception that  Congress  shall  make  laws 
of  a  general  character  and  also  may 
make  contracts,  while  to  the  courts  is 
intrusted  the  duty  of  passing  upon  the 
rights  of  parties  under  the  laws  thus 
passed  and  the  contracts  thus  made.  It 
has  never  been  contemplated  that  Con- 
gress might  decide  its  own  rights  under 

a  contract  by  passing  such  an  act  as 
61  li.  ed. 


should  properly  be  embodied  in  the  de- 
cree of  a  court;  and  certainly  it  cannot 
be  tolerated  that  Congress,  after  refer- 
ring to  the  court  the  question  of  its 
rights  under  the  contract  in  question,  and 
after  obtaining  a  decision,  should  pass 
an  act  in  effect  overruling  that  decision. 

Cooley,  Const.  Law,  p.  350;  Chicago, 
B.  &  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

Certainly  this  legislation  cannot  be  up- 
held under  article  4,  §  3,  clause  2  of  the 
Constitution,  giving  Congress  power  to 
make  regulations  respecting  the  terri- 
tory or  other  property  of  the  United 
States.  *  To  be  sure,  these  lands  were 
once  a  part  of  the  public  domain,  but 
long  ago  they  were  eonveyed  to  the  rail- 
road for  a  valuable  consideration,  and 
title  to  these  lands  in  the  railroad  is  now 
absolute,  as  this  court  has  held  (Oregon 
&  C.  ».  Co.  V.  United  States,  238  U.  S. 
393,  434,  59  L.  ed.  1360,  1395,  35  Sup. 
'Ct.  Rep.  908).  It  follows  that  Congress 
has  no  more  power  to  legislate  concern- 
ing these  lands,  or  to  confiscate  them, 
than  it  would  have  in  the  case  of  any 
other  lands,  wherever  situated. 

Wilcox  V.  Jackson,  13  Pet.  498,  617, 
10  L.  ed.  264,  273;  United  States  v.  Min- 
nesota &  N.  W.  R.  Co.  1  Minn.  133,  Gil. 
103. 

Congress  may  not  seize  property  the 
title  to  which  has  vested  in  its  grantees. 

Sinking  Fund  Cases,  99  U.  S.  700,  26 
L.  ed.  496;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  102,  24  L.  ed.  616,  618;  United 
States  V.  Central  P.  R.  Co.  118  U.  S.  235, 
30  L.  ed.  173,  6  Sup.  Ct.  Rep.  1038; 
United  States  v.  Minnesota  ft  N.  W.  R. 
Co.  1  Minn.  127,  Gil.  103. 

The  claim  should  not  be  made  that  an 
act  of  Congress  declaring  that  property 
which  has  belonged  to  a  citizen  shall 
thereafter  belong  to  the  United  States 
is  "due  process  of  law,"  as  used  in  the 
Constitution.  This  provision  has  come 
down  to  us  from  Magna  Charta,  and 
has  always  been  construed  to  mean  the 
law  of  the  land  as  determined  by  a  court 
of  competent  jurisdiction. 

Den  ex  deuL  Murray  v.  Hoboken  Land 
&  Improv.  Co.  18  How.  272,  16  L.  ed. 
372;  Davidson  v.  New  Orleans,  96  U.  S. 
97,  101,  24  L.  ed.  616,  618;  Dartmouth 
College  V.  Woodward,  4  Wheat.  618,  4 
L.  ed.  629;  Sinking  Fund  Cases,  99  U.  S. 
737,  26  L.  ed.  608. 

The  rights  of  the  Union  Trust  Com- 
pany as  trustee  for  bondholders  under 
the  mortgage  made  to  it  by  the  railroad 
are  vested  rights. 

Cooley,  Const.  Law,  p.  361;  Fletcher 
V.  Peck,  6  Cranch,  87,  135,  3  L.  ed.  162, 
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177;  People  v.  O'Brien,  111  N.  Y.  61, 
2  L.R.A.  255,  7  Am.  St.  Rep.  684,  18 
N..E.  692;  Pearsall  v.  Great  Northern 
B.  Co.  161  U.  S.  646,  673,  40  L.  ed.  838, 
847,  16  Sup.  Ct.  Rep.  705;  Chicago,  B. 
ft  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226, 
247,  248,  41  L.  ed.  979,  988,  989,  17  Sup. 
Ct.  Rep.  581. 

Whatever  may  be  the  rule  as  to  the 
amendment  of  charters,  it  is  perfectly 
well  settled  that  the  power  reserved  in  a 
granting  act  to  ''alter,  amend,"  etc.,  is 
subject  to  certain  well-settled  restric- 
tions. Assuredly  Congress  cannot,  in  the 
form  of  an  amendment,  deprive  its  gran- 
tee of  his  property  without  due  process 
of  law,  nor  can  it  take  vested  rights 
away  from  its  g^rantee;  nor — above  all 
— can  it  take  away  the  vested  rights  of 
third  persons  who  have  dealt  in  good 
faith  with  the  g^ntee^  and  have  parted 
with  a  valuable  consideration  to  acquire 
such  rights.  Such  power,  at  least,  if 
applied  to  the  rights  acquired  by  third 
parties  before  the  amendment,  would 
amount  to  a  power  to  nullify  the  con- 
stitutional guaranties  which  protect 
property  rights. 

Sinking  Fund  Cases,  99  U.  S.  700,  718, 
719,  25  L.  ed.  496,  501 ;  United  States  v. 
Union  P.  R.  Co.  160  U.  S.  1,  33,  40  L.  ed. 
318,  331,  16  Sup.  Ct.  Rep.  190;  Bien- 
ville Water  Supply  Co.  v.  Mobile,  186  U. 
S.  212,  46  L.  ed.  1132,  22  Sup.  Ct.  Rep. 
820;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wis- 
consin, 238  U.  S.  491,  59  L.  ed.  1423, 
L.R.A.1916A,  1113,  P.U.R.1915D,  706,  35 
Sup.  Ct.  Rep.  869 ;  People  v.  O'Brien,  111 
N.  Y.  1,  2  L.R.A.  255,  7  Am.  St.  Rep. 
684,  18  N.  E.  692;  1  Kent,  Com.  •414; 
Miller  v.  New  York,  15  WaU.  478,  21  L. 
ed.  98. 

The  lands  sought  to  be  seized  are  the 
property  of  a  corporation  organized  un- 
der' the  laws  of  the  state  of  Oregon,  and 
are  a  part  of  the  territory  of  Oregon, 
and  the  power  to  legislate  concerning 
them  is  vested  in  that  state. 

Wilcox  V.  Jackson,  13  Pet.  498,  517, 
10  L.  ed.  264^  273. 

At  any  rate,  the  government  of  the 
United  States  can  only  take  them  for 
such  objects  as  are  germane  to  the  execu- 
tion of  powers  ^n^nted  to  it. 

Cherokee  Nation  v.  Southern  Kansas 
R.  Co.  135  U.  S.  641,  657,  34  L.  ed.  295, 
302,  10  Sup.  Ct.  Rep.  965;  Kohl  v. 
United  States,  91  U.  S.  367,  372,  23  L.  ed. 
449,  451. 

Private  property  shall  not  be  taken  for 
any  purpose  which  is  not  a  public  pur- 
pose. 

Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  642,  9  L.  ed.  773, 
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861;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  ▼. 
Polecat  Drainage  Dist.  213  III  83,  72 
N.  E.  684;  Washb.  Real  Prop.  6th  ed.  S 
2050. 

To  justify  the  seizure  of  lands  under 
the  tremendous  power  of  eminent  do- 
main, there  must  be  a  public  necessity 
or  expediency  for  such  a  course.  Other- 
wise the  seizure  is  invalid. 

Nichols,  Em.  Dom.  §  291;  Story,  Const. 
§  1956;  Cooley,  Const.  Lim.  p.  756. 

Private  property  cannot  be  taken  by 
condemnation,  to  be  used  for  a  purpose 
to  which  it  has  been  dedicated  already. 
It  amounts  merely  to  the  transfer  of 
property  from  one  party  to  another. 

Cary  Library  v.  Bliss,  151  Mass.  364, 
7  L.R.A.  765,  25  N.  E.  92;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Chicago  &  W.  L  R.  Co. 
97  111.  512. 

It  is  not  a  function  of  the  legislative 
branch  of  the  government  to  fix  the 
amount  of  compensation  due  to  the  own- 
er of  property  taken  for  governmental 
purposes. 

Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  327,  37  L.  ed.  463, 
468,  13  Sup.  Ct  Rep.  622;  Story  Const. 
§  1956. 

This  question  must  be  determined  by 
an  impartial  tribunal  which  will  give  the 
owner  of  the  property  taken  a  chance  to 
be  heard. 

Cooley,  Const.  Law,  p.  375;  Mouon- 
gahela  Nav.  Co.  v.  United  States^  supra; 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  571,  9  L.  ed.  773,  833. 

By  the  terms  of  the  act  in  question, 
the  title  to  the  lands  is  vested  at  once  in 
the  United  States,  although  the  assumed 
value  may  not  be  paid  for  many  years. 
It  has  been  held  that  compensation  must 
be  made  within  a  reasonable  time,  and 
that  the  United  States  is  not  entitled  to 
possession  of  the  land  until  the  damages 
have  been  assessed  and  actually  paid. 

Bauman  v.  Ross,  167  U.  S.  548,  598,  42 
L.  ed.  270,  291,  17  Sup.  Ct  Rep.  966; 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.  135  U.  S.  641,  659,  34  L.  ed.  295,  303, 
10  Sup.  Ct.  Rep.  965. 

The  grant  pi  lands  by  the  government 
vested  in  the  grantee  all  the  rights  of 
complete  ownership. 

Schulenberg  v.  Barriman,  21  Wall.  44, 
22  L.  ed.  551 ;  Iowa  R.  Land  Co.  v.  Court- 
right  (Cedar  Rapids  &  M.  River  R.  Co. 
V.  Court  right)  21  Wall.  310,  22  L.  ed. 
582;  United  States  v.  Loughrey,  172  U. 
S.  206,  43  L.  ed.  420,  19  Sup.  Ct.  Rep. 
153;  United  States  v.  Tennessee  &  C.  R. 
Co.  176  U.  S.  242,  44  L.  ed.  452,  20  Sup. 
Ct.  Rep.  370;  Gannon  v.  Peterson,  193 
111.  372,  55  L.R.A.  701,  62  N.  E.  210; 
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Parabou  v.  Green,  108  N.  C.  339, 12  S.  E. 
1003. 

That  a  covenant  to  sell  to  actual  set- 
tlers only — like  a  deed  to  use  land  for  a 
certain  purpose  only — does  not  imply  an 
affirmative  obligation  to  sell  the  lands 
or  use  the  property  seems  too  plain  for 
argument. 

Madore's  Appeal,  129  Pa.  25,  17  Atl. 
804. 

Mr.  Francis  J.  Henry  filed  a  brief  as 
amicus  curiae. 

Special  Assistant  to  the  Attorney  Gen- 
eral Sn^Ttli  argued  the  cause,  and,  with 
Solicitor  General  Davis,  filed  a  brief  for 
the  United  States: 

''Land''  ordinarily  comprehends  not 
only  the  surface,  but  also  the  timber 
growing  on  it  and  minerals  beneath  it. 

1  Washb.  Real  Prop.  p.  3;  Higgins  Oil 
&  Fuel  Co.  V.  Snow,  51  C.  C.  A.  267, 113 
Fed.  433;  1  Co.  Litt.  4a;  2  Bl.  Com.  16- 
18;  Philadelphia  Trust  Safe  Deposit  & 
Ins.  Co.  V.  Merchantville,  74  N.  J.  Eq. 
330,  69  Atl.  729;  State  v.  Jones,  143 
Iowa,  398,  122  N.  W.  241 ;  Green  Bay  & 
M.  Canal  Co.  v.  Telulah  Paper  Co.  140 
Wis.  417,  122  N.  W.  1062;  Kingsley  v. 
Holbrook,  46  N.  H.  313,  86  Am.  Dec.  173. 

The  restrictive  provisos  therefore  ap- 
ply with  equal  force  to  the  timber  and 
minerals  as  to  the  surface  of  the  ground. 

Oregon  &  C.  R.  Co.  v.  United  States, 
238  U.  S.  438,  59  L.*ed.  1397,  35  Sup.  Ct. 
R^.  908. 

This  court  having  decided  that  the  re- 
strictive provisos  relate  to  the  timber 
and  minerals  as  well  as  the  surface,  the 
question  is  res  judicata. 

Nesbit  ▼.  Independent  Dist.  144  U.  S. 
610,  618,  36  L.  ed.  562.  565,  12  Sup.  Ct. 
Rep.  746;  Dowell  v.  Applegate,  152  U. 
S.  327,  38  L.  ed.  463,  14  Sup.  Ct.  Rep. 
611;  Northern  P.  R.  Co.  v.  Slaght,  205 
U.  S.  122,  130,  131,  51  L.  ed.  738,  741, 
27  Sup.  Ct.  Rep.  442;  Cromwell  v.  Sac 
County,  94  U.  S.  351,  24  L.  ed.  195;  Vir- 
ginia-Carolina Chemical  Co.  v.  Kirven, 
215  U.  S.  252,  54  L.  ed.  179,  30  Sup. 
Ct.  Rep.  78. 

In  equity  cases  and  in  other  cases 
where  there  are  no  statutory  provisions 
or  rules  of  practice,  the  award  of  costs, 
as  well  as  the  taxation  thereof,  rests  in 
the  sound  discretion  of  the  trial  court, 
and  will  not  be  reviewed  in  the  appel- 
late court,  except  in  cases  of  a  manifest 
abuse  of  such  discretion. 

Tyler  Min.  Co.  v.  Sweeney,  24  C.  C.  A. 
578,  48  U.  S.  App.  203,  79  Fed.  277. 

Surely  the  court  did  not  refer  to  Con- 
press  the  disposition  of  the  lands  with- 
out holding  at  the  same  time  that  Con- 
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gross  had  the  power  to  make  the  disposi- 
tion. 

Phelps  V.  Harris,  101  U.  S.  370,  380, 
381,  25  L.  ed.  855,  858,  859;  Hill  v.  Sum- 
ner, 132  U.  S.  118,  33  L.  ed.  284, 10  Sup. 
Ct.  Rep.  42,  16  Mor.  Min.  Rep.  281; 
United  States  v.  Gratiot,  14  Pet.  526, 10 
L.  ed.  573;  King  v.  Ackerman,  2  Black, 
408, 17  L.  ed.  292;  Woodbridge  v.  Jones, 
183  Mass.  549,  67  N.  E.  878;  Beard  v. 
Knox,  5  Cal.  252,  63  Am.  Dec.  125;  Wil- 
liam? V.  Yeach,  17  Ohio,  171, 49  Am.  Dec. 
453;  Pearre  &  Co.  v.  Hawkins,  62  Tex. 
434. 

The  power  to  dispose  of  the  lands  im- 
plies the  power  to  do  all 'things  necessary 
to  the  full  exercise  of  that  power. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
409,  4  L.  ed.  579,  602. 

Hence,  Congress  must  have  had  the 
power  to  revest  title  in  the  government; 
for  without  the  title  the  government 
could  not  make  disposition  ox  the  lands. 

The  Act  of  1866  reserved  to  Congress 
the  power  to  amend  it  at  any  time,  hav- 
ing due  regard  for  the  rights  of  the  rail- 
road companies.  This  is  sufficient  au- 
thority for  the  passage  of  the  Chamber- 
Iain-Ferris  Act  so  far  as  it  affects  the 
lands  granted  by  the  Act  of  1866;  and 
most  of  those  here  involved — all  but 
53,000  of  the  2,300,000  acres— were 
granted  by  that  act. 

Sinking  Fund  Cases,  99  U.  S.  700,  25 
L.  ed.  496. 

The  Chamberlain-Ferris  Act  may  also 
be  justified  as  a  legitimate  exercise  of 
the  power  of  eminent  domain. 

United  States  v.  Jones,  109  U.  S.  513, 
618,  27  L.  ed.  1015, 1017,  3  Sup.  Ct.  Rep. 
346;  United  States  v.  Gettysburg  Elec- 
tric R.  Co.  160  U.  S.  668,  681,  40  L.  ed. 
576,  581, 16  Sup.  Ct.  Rep.  427. 

The  value  of  the  land  to  the  railroad 
company  under  the  granting  acts  was  ap- 
praised by  this  court  when  the  case  was 
here  before, — an  action  to  which  appel- 
lants were  parties, — ^and  compensation 
according  to  the  value  thus  fixed  is  se- 
cured by  the  Chamberlain-Ferris  Act. 
No  more  is  needed. 

Sweet  V.  Rechel,  159  U.  S.  380,  401,  40 
L.  ed.  188,  196,  16  Sup.  Ct.  Rep.  43; 
Cherokee  Nation  v.  Kansas  R.  Co.  135  U. 
S.  641,  658, 34  L.  ed.  295, 302, 10  Sup.  Ct. 
Rep.  965. 

The  Chamberlain-Ferris  Act  is  also 
sustainable  upon  the  ground  that  it  is  a 
part  of  the  remedy  given  to  the  govern- 
ment by  the  judgment  of  this  court.  It 
is  rudimentary  law  that  a  court  of  equity 
always  has  the  right  to  create  any  rem- 
edy it  may  think  necessary  for  the  pur- 

8f5 


550-553 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


pose  of  affording  proper  relief  in  any 
case. 

Sharon  v.  Tucker,  144  U.  S.  533,  544, 
545,  36  L.  ed.  532,  535,  536,  12  Sup.  Ct. 
Rep.  720;  Bispham,  Eq.  §  7;  Brewster  v. 
Lanyon  Zinc  Co.  72  C.  C.  A.  213, 140  Fed. 
801;  Payne  v.  Hook,  7  WaU.  425,  432, 19 
L.  ed.  260,  262;  Missouri,  K  &  T.  Trust 
Co.  V.  Krumseig,  172  U.  S.  351,  361,  43 
L.  ed.  474,  477,  19  Sup.  Ct.  Rep.  179; 
Sage  y.  Central  R.  Co.  99  U.  S.  334,  342, 
25  L.  ed.  394,  397. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

This  is  the  second  appearance  of  the 
case  in  this  court.  It  is  on  certificate 
from  and  certiorari  to  the  circuit  court 
of  appeals  for  the  ninth  circuit,  to  which 
court  it  was  taken  by  appeal  to  review  a 
decree  of  the  district  court  for  the  dis- 
trict of  Oregon,  entered  in  fulfilment  of 
the  mandate  of  this  court. 

The  decree  of  the  district  court  was 
reversed,  and  the  [551]  present  contro- 
versy is  as  to  what  our  mandate  re- 
quired. As  expressing  their  different 
views  of  it  the  government  and  the  rail- 
road company — we  shall  so  refer  to  the 
defendants,  except  where  a  distinction  is 
necessary — submitted  forms  of  decrees 
to  the  district  court.  The  court  adopted 
the  decree  submitted  by  the  government, 
and  that  action  is  assigned  as  error. 

The  case  as  made  in  this  court  on  its 
first  appearance  is  reported  in  238  U.  6. 
393-438,  59  L.  ed.  1360-1397,  35  Sup. 
Ct.  Rep.  908,  and  contains  all  of  the  ele- 
ments for  the  decision  of  the  questions 
now  presented.  Before  "detailing  those 
elements  we  may  say  preliminarily  that 
the  difference  between  the  decree  en- 
tered and  that  proposed  by  the  railroad 
eompany  was  in  the  extent  of  the  re- 
straint upon  the  company  in  the  dis- 
position of  lands  granted  in  aid  of  the 
construction  of  certain  railroads  and  tele- 
graph lines.  The  acts  making  the  grants 
contained  the  provision  that  the  lands 
granted  should  be  sold  to  actual  settlers 
only,  in  quantities  not  greater  than  one 
quarter  section  to  one  purchaser,  and  for 
a  price  not  exceeding  ^.50  an  acre. 

The  decree  restrained  the  railroad 
company  from  selling  ''to  any  person  not 
an  actual  settler  on  the  land  sold  to  him," 
with  limitation  of  quantity  and  price 
stated,  ''and  from  selling  any  of  the  tim- 
ber on  said  lands,  or  any  mineral  or 
other  deposits  therein,  except  as  a  part 
of  and  in  conjunction  with  the  land  on 
which  the  timber  stands  or  in  which  the 
mineral  or  other  deposits  are  found ;  and 
from  cutting  or  removing  or  authorizing 
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the  cutting  or  removal  of  any  of  the  tim- 
ber thereon;  or  from  removing  or  author- 
izing the  removal  of  mineral  or  other  de- 
posits therein,  except  in  connection  with 
the  sale  of  the  land  bearing  the  timber 
or  containing  the  mineral  or  other  de- 
posits." 

The  decree  as  proposed  by  the  railroad 
company  omitted  the  injunction  against 
selling  the  timber  and  mineral  deposits. 

[552]  Upon  these  differences  in  the 
proposed  and  entered  decree  the  railroad 
company  bases  its  contention  that  the 
latter  is  not  in  accordance  with  the  man- 
date of  this  court,  and  in  support  of  it  it 
has  presented  elaborate  arguments  to  es- 
tablish a  distinction  between  lands  and 
the  timber  on  them  and  the  mineral  de- 
posits in  them,  and  that  the  conmiand  of 
the  acts  of  Congress  to  sell  the  lands  did 
not  include  the  timber  or  deposits.  In 
other  words,  it  is  contended  that  the  acts 
of  Congpress  gave  the  railroad  company 
"the  right  of  an  owner  by  absolute  grant 
to  the  use  of  the  timber  on  his  land"  and 
to  avail  himself  of  the  minerals  therein; 
and  that,  therefore,  the  restraint  that  the 
district  court  put  upon  the  railroad  com- 
pany was  in  excess  of  the  mandate.  "It 
was  what  this  court  has  termed  an  'inter 
meddling'  with  matters  outside  of  the 
scope  of  the  mandate.  It  proceeded  to  de- 
termine that  the  railroad  had  no  right  to 
use  the  timber  upon  its  lands  while  they 
were  still  unsold  and  in  its  possession  and 
occupancy ;  it  determined  that  the  railroad 
company  could  not  even  make  a  clearing 
in  anticipation  of  a  sale  to  some  settler, 
or  dig  out  a  ton  of  coal;  and  it  adjudged 
that  the  owner  of  the  land  had  no  right 
in  the  timber  or  the  coal  except  to^ass  it, 
as  part  of  the  realty,  when  it  sold  the 
land  to  a  settler  at  $2.50  an  acre." 

The  complaint  is  graphic.  Its  at- 
tempted justification  is  the  assertion  of  a 
grant  in  absolute  ownership.  Such  own- 
ership is  the  foundation  of  the  railroad 
compan^s  contention,  and  on  his  founda- 
tion it  builds  its  argument  and  upon  the 
insistence  that  the  lands  having  been 
granted,  necessarily  as  incidents  to  tlicm 
the  timber  and  minerals  on  and  within 
them  were  granted.  An  immidiate  and 
sufficient  answer  to  the  contention  would 
seem  to  be  that  the  grant  was  not  abso- 
lute, but  was  qualified  by  a  condition  in 
favor  of  settlers,  and  that  if  the  "lands" 
granted  had  such  incidents,  the  "lands" 
directed  to  be  sold  to  actual  settlers  were 
intended  to  have  such  incidents.  That  is, 
[553]  if  the  "lands"  granted  carried  by 
necessary  implication  all  that  was  above 
the  surface  and  all  below  the  surface  to 
the  railroad  company,  they  carried  such 
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implieation  to  the  actual  settler.  In  other 
wordsy  what  ''lands"  meant  to  the  railroad 
company  they  meant  to  the  settler,  em- 
braced within  his  right  to  purchase  and 
acquire.  We  are  not  disposed,  however, 
to  rest  upon  this  summary  answer,  but 
will  consider  with  more  particularity  our 
mandate. 

It  is  not  necessary  to  trace  the  title  of 
the  lands  to  the  railroad  company.  It  is 
sufficient  to  say  that  the  source  of  the  title 
was  an  act  of  Congress  approved  July 
25, 1866,  chap.  242, 14  SUt.  at  L.  239,  as 
amended  by  the  acts  approved  June  25, 
I86S,  chap.  80,  15  Stat  at  L.  80;  AprU 
10, 1869,  chap.  27,  16  SUt.  at  L.  47;  and 
May  4^  1870,  chap.  69, 16  Stat  at  L.  94, 
which  acts  granted  lands  to  aid  in  the 
construction  of  certain  railroads  and  tele- 
^ph  lines.  The  Act  of  1869  contained 
this  proviso:  ''And  provided  further. 
That  the  lands  granted  by  the  act  afore- 
said [Act  of  1866]  shall  be  sold  to  actual 
settlers  only,  in  quantities  not  greater 
than  one  quarter  section  to  one  purchaser, 
and  for  a  price  not  exceeding  two  dollars 
and  fifty  cents  per  acre."  There  was  a 
like  provision  in  the  Act  of  1870. 

The  government  brought  suit  against 
the  railroad  company,  allying  that  these 
provisos  constituted  conditions  subse- 
quent, charging  breaches  of  the  conditions 
by  the  compapy,  and  praying  for  a  for- 
feiture of  the  unsold  lands. 

The  railroad  company  denied  that  the 
provisos  were  to  be  so  construed,  and  al- 
leged that  they  constituted  restrictive 
and  unenforceable  covenants,  and  set  up 
other  defenses. 

The  district  court  adopted  the  view  of 
the  government  as  to  the  provisos,  and  en- 
tered a  decree  forfeiting  the  lands,  and 
the  case  came  here  for  review. 

The  contentions  of  the  government  and 
Ih©  railroad  company  were  repeated  in 
this  court,  and  it  was,  besides,  [554] 
■contended  that  the  provisos  only  applied 
to  lands  susceptible  of  actual  settlement 
and  cultivation,  and  did  not  include  tim- 
ber lands.^ 

We  rejected  the  contention  of  the  gov- 
ernment; we  rejected  in  part  the  conten- 
tion of  the  railroad  company,  saying: 
"Our  conclusions,  then,  on   the  conten- 

1  There  were  cross  complainants  and  in- 
tervenersi  the  first  asserting  that  the  provi- 
sos created  trusts  in  favor  of  actual  set- 
tlers, and  the  second  that  the  trust  had  the 
scope  of  including  all  persons  who  desired 
to  make  actual  settlements  upon  the  lands. 
The  decree  of  the  district  court  and  the  deci- 
sion here  were  adverse  to  both  contentions, 
and  this  case  has  no  further  ooncern  with 
them  or  with  those  who  made  them. 
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tions  of  the  government  and  the  railroad 
company  are  that  the  provisos  are  not 
conditions  subsequent;  that  they  are  cov- 
enants and  enforceable." 

But  how  enforceable?  And  what  was 
the  remedy  for  breaches  f — ^and  breaches 
there  were,  many,  gross,  and  determined. 
It  was  certainly  not  intended  to  be  de- 
cided that  these  breaches,  with  all  of 
their  consequences,  were  to  be  put  out  of 
view  and  the  railroad  company  only  en- 
joined against  future  breaches.  Tet  this*, 
in  effect,  is  the  contention,  and  it  is  at- 
tempted to  be  supported  by  certain  lan- 
guage in  the  opinion.  Before  quoting  it 
we  may  say  in  general  that  much  that  is 
cited  from  it  must  be  considered  in  refer- 
ence to  the  controversies  which  were  pre- 
sented, and  that  the  granting  acts  and 
their  provisos  were  necessarily  construed 
as  of  the  time  of  their  passage.  Action 
under  them  and  the  breaches  of  them 
came  afterwards,  and  a  consideration  of 
the  remedies  to  which  the  government 
was  entitled.  Keeping  this  conmient  in 
mind  we  can  more  easily  understand  the 
language  of  the  opinion  in  description  of 
the  grant  and  in  regard  to  the  relief  that 
was  awarded  the  government. 

As  to  the  grant,  this  was  said — ^and  it 
is  much  insisted  on :  "There  was  a  com- 
plete and  absolute  grant  to  the  railroad 
company  with  power  to  sell,  limited  only 
as  prescribed,  [555]  and  we  agree  with 
the  government  that  the  company  'might 
choose  the  actual  settler;  might  sell  for 
any  price  not  exceeding  $2.50  an  acre; 
might  sell  in  quantities  of  40,  60,  or  100 
acres,  or  any  amount  not  exceeding  160 
acres.'"  Ajid  we  added:  ''It  might 
choose  the  time  of  sale  or  its  use  of  the 
g^rant  as  a  means  of  credit,  subject  ul- 
timately to  the  restrictions  imposed ;  and 
we  say  'restrictions  imposed'  to  reject 
the  contention  of  the  railroad  company 
that  an  implication  of  the  power  to  mort- 
gage the  lands  carried  a  right  to  sell  on 
foreclosure,  devested  of  the  obligations 
of  the  provisos." 

This  declares  the  meaning  of  the  words 
of  the  acts,  taken  by  themselves.  It 
points  out  the  power  of  the  railroad  com- 
pany and  that  it  was  "limited  only  as 
prescribed."  It. does  not  point  out  the 
remedy  of  the  government  if  the  limit 
prescribed  was  transcended.  For  that 
we  must  look  to  other  parts  of  the  opin- 
ion. We  took  pains  to  declare  that  the 
principles  of  the  case  were  "not  in 
great  compass,"  that  circumstances  had 
given  "perplexity  and  prolixity  to  discus- 
sion," but  had  not  confused  the  simple 
words  of  the  acts  of  Congress,  regarded 
either  as  grants  or  as  laws,  and  that  they 
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were  both,  and|  aa  both,  they  conferred 
rights  quite  definite  and  imposed  obliga- 
tions as  much  so, — the  first  having  the 
means  of  acquisition;  the  second,  of  per- 
formance. And  we  gave  emphasis  to 
them  as  laws  and  the  necessity  of  obedi- 
ence to  them  as  such,  the  remission  of 
their  obligation  to  be  obtained  "through 
appeal  to  Congress,"  and  not  by  an  eva- 
sion of  them  or  a  defiance  of  them. 

The  evasions  and  defiance  we  showed, 
and  the  extent  to  which  they  transcended 
the  policy  and  purpose  of  the  govern- 
ment expressed  in  the  covenants.  We 
contrasted  the  requirement  of  the  g^rants 
of  a  sale  to  an  actual  settler  of  160  acres 
(maximum  amount)  with  sales  of  1,000, 
2,000,  20,000,  and  45,000  acres  to  single 
purchasers,  and  the  use  of  the  lands  for 
homes  with  their  use  for  immediate 
[556]  or  speculative  enterprises.  The 
relief  the  government  was  entitled  to,  we 
said,  was  not  satisfied  by  preserving  its 
rights  to  the  lands  sold,  and  we  further 
said  that  "an  injunction  simply  against 
future  violations  of  the  covenants,  or,  to 
put  it  another  way^  simply  mandatory  of 
their  requirements,  wiU  not  afford  the 
measure  of  relief  to  which  the  facts  of 
the  case  entitle  the  government." 

The  reason  was  expressed.  The  gov- 
ernment alleged,  to  show  a  disregard  of 
the  covenants,  that  more  than  1,000  per- 
sons had  applied  to  purchase  lands  from 
the  railroad  company  in  conformity  with 
the  covenants.  The  company,  replying, 
said  the  applications  were  not  made  in 
good  faith  for  settlement,  but  for  specu- 
lation, the  lands  being  valuable  only  for 
their  timber,  and  not  being  fit  for  settle- 
ment; and  further  alleged  that  at  no 
time  had  the  lands  fit  for  actual  settle- 
ment exceeded  300,000  acres,  in  widely 
separated  tracts,  and  had  been  sold  dur- 
ing the  construction  of  the  road  and  pri- 
or to  its  completion  to  actual  settlers  in 
the  prescribed  quantities  and  at  the  pre- 
scribed price. 

We  have  seen  that  other  sales  were 
made  in  quantities  in  excess  of  that  pre- 
scribed by  the  statute,  and  not  for  settle- 
ment, at  prices  from  $5  to  $40  an  acre, 
and  that  at  the  time  the  answer  was  filed 
there  remained  unsold  over  2,000,000 
acres,  the  reasonable  value  of  which  was 
$30,000,000.  There  was  no  intimation 
that  the  lands  did  not  include  the  tim- 
ber, and  it  was  not  only  recognized  but 
asserted  that  the  lands  were  more  valu- 
able for  the  timber  than  for  settlement. 

Our  judgment  took  care  of  the  situa- 
tion. It  preserved  the  remedies  of  the 
government  for  past  violations  of  the 
granting  acts  and  recognized  that  new 
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dispositions  were  necessary  to  secure  the 
rights  that  had  accrued  to  the  government. 
We  said  that,  owing  to  the  "oonditioui 
now  existing,  incident,  it  may  be,  to  the 
prolonged  disregard  of  the  covenants  by 
the  railroad  company,  the  lands  [557] 
invite  now  more  to  speculation  than  to 
settlement,  and  we  thmk,  therefore^  that 
the  railroad  company  should  not  only  be 
enjoined  from  sales  in  violation  of  the 
covenants,  but  enjoined  from  any  disposi- 
tion of  them  whatever  or  of  the  timber 
thereof^,  and  from  cutting  or  removing 
any  of  the  timber  thereon^  until  Congrees 
shall  have  a  reasonable  opportunity  to 
provide  by  legislation  for  their  disposi- 
tion in  accordance  with  such  policy  as  it 
may  deem  fitting  under  the  circumstances, 
and  at  the  same  time  secure  to  the  de- 
fendants all  the  value  the  granting  acts 
conferred  upon  the  railroads." 

The  design  of  this  and  its  adequacy 
would  seem  to  need  no  comment.  It  was 
intended  to  be  a  guide  to  the  district 
court, — ^indeed,  a  direction  of  the  decree 
of  the  court.  The  decree  complied  with 
the  direction.  See  Southern  Oregon  Co. 
V.  United  States  (circuit  court  of  ap- 
peals, ninth  circuit,  decided  Feb.  13, 
1917). 

Congress,  in  the  execution  of  the  pol- 
icy it  deemed  fitting  under  the  circum- 
stances, as  expressed  in  our  opinion, 
enacted  what  is  called  the  Chamberlain- 
Ferris  Act  of  June  9,  1916  (39  Stat,  at 
L.  218,  chap.  137) .«  The  validity  of  the 
[558]  act  is  challenged  and  both  sides 
invite  a  determination  of  the  challenge. 
The  validity  of  the  law  may  be  said  not 
to  be  involved.  The  appeal  is  from  the 
decree,  and,  that  being  determined  to  be 
right,  the  appeal,  it  may  be  urged,  is  sat- 
isfied; the  questions  it  presents  decided. 
It,  however,  may  be  considered  impor- 
tant in  the  execution  of  the  decree,  for 
we  have  seen  that  the  granting  acts  were 
laws  as  well  as  g^rants,  had  the  strength 
and  operation  of  laws,  [559]  subject  to 
amendment  if  the  right  of  amendment 
existed  or  accrued.    There  was  a  reserva- 


S  The  provisionB  of  the  act,  so  far  as  they 
affect  the  railroad,  may  be  summarized  as 
follows : 

It  recites,  among  other  things,  that  this 
court  had  ordered  that  the  railroad  com- 
pany be  enjoined  from  "making  further  sales 
of  lands  in  violation  of  the  law,"  and  fur- 
ther enjoined  from  "making  any  sales  what- 
ever of  either  the  lands  or  the  timber  there- 
on until  Congress  should  have  a  reasonable 
opportunity  to  provide  for  the  disposition 
of  said  lands,"  etc.,  and  enacts  that  the 
title  to  so  much  of  the  lands  as  had  not 
been  sold  by  the  railroad  prior  to  July  1, 
1918,  be  and  the  same  is  hereby  revested  in 
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tion  in  them  of  the  right  of  alteration  or 
repeal,  and  if  it  could  not  be  exerted  to 
take  back  what  had  been  granted  and 
had  vestedi  it  could  be  exerted  to  accom-» 
pliah  the  remedy  which  the  court  ad- 
judged to  the  government*  for  the  viola- 
tion by  the  railroad  company  of  the  pro- 
visions of  the  grants.  It  is  no  answer  to 
the  exertion  of  the  power  and  remedy  to 
say  that  the  acts  of  Congress  were  in- 
itially complete  and  absolute  grants.  It 
is  to  be  borne  in  mind  that  they  carried 
with  them  covenants  to  be  performed 
and  necessarily  an  obligation  to  perf  onn 
them,  with  remedies  for  breaches  of  per- 
formance. Such  was  our  judgment,  as 
we  have  seen,  and  the  judgment  was 
adapted  to  the  conditions  created  by  the 
breaches,  and  for  this  legislation  was 
deemed  necessary. 

But  the  railroad  company  says  that  the 
leg^lation  directed  was  to  have  its  con- 
sent, and  that  such  consent  ^was  essential 
to  the  valid  resumption  or  alteration  of 
its  vested  rights/'  and  that  this  was  what 
this  court  meant  when  it  said  'Hhat  any 
legislation  in  the  premises  by  Congress 
should  'secure  to  the  defendants  all  the 
value  the  granting  acts  conferred  upon 
the  railroads/" 

We  have  already  answered  the  conten- 
tions. The  railroad  company,  by  pushing 
into  view  the  rights  conferred  by  the 
granting  acts  and  putting  out  of  view 
the  wrongs  committed  by  it,  can  easily 


build  an  argument  upon  and  invoke  the 
inviolability  of  vested  rights;  and  to  say 
that  its  consent  was  necessary  to  legis- 
lation is  to  say  that  it  could  dictate  the 
remedy  for  its  wrongs,  preclude  or  em- 
barrass the  policy  of  the  government. 

The  interest  that  the  granting  acts 
conferred  upon  the  railroad  company 
was  $2.50  an  acre.  That  secured  to  it, 
''all  the  value  the  granting  acts  con- 
ferred'' uppn  it  was  secured.  It  is  true 
it  had  the  right  of  sale,  selection  of  time, 
and  settler.  If  these  were  rights,  they 
were  also  aids  [560]  to  the  duty  of 
transmitting  the  lands  to  settlers;  and, 
the  duty  having  been  violated,  they  be- 
came unsuitable  to  the  conditions  result- 
ing and  obstructions  to  the  relief  which 
had  accrued  to  the  government.  In 
other  words,  by  the  conduct  of  the  rail- 
road company  the  policy  of  the  granting 
acts  had  become  impracticable  of  per- 
formance, and  the  new  conditions — the 
lands  inviting  more  to  speculation  than 
to  settlement — demanded  other  provi- 
sion than  that  prescribed  by  the  grant- 
ing acts.  This  was  the  declaration  and 
direction  of  our  judgment,  and  the 
Chamberlain-Ferris  Act  is  the  execution 
of  it. 

The  Union  Trust  Company  was  one  of 
the  defendants  in  the  suit  and  is  one  of 
the  parties  here.  It  was  heard  by  its  own 
counsel  at  the  bar  and  through  brief. 
In  the  main  its  argument  is  the  same  as 


the  United  States,  excepting  right  of  way 
and  lands  in  actual  use  by  the  railroad  for 
depots,  sidetracks,  etc.  (§  1).  The  lands 
shall  be  divided  into  three  classes:  powor 
sites,  timber  lands,  and  agricultural  lands 
(§2).  The  timber  shall  be  sold  by  the 
Secretary  of  the  Interior  at  such  times  and 
in  such  manner  as  may  seem  bes^  and  the 
lands  from  which  it  is  removed  shall  there- 
after be  classed  as  agricultural  lands  (§4). 
The  lands  classed  as  agricultural  shall  be 
subject  to  entry  under  the  homestead  laws, 
but  patents  shall  not  issue  until  the  lands 
have  been  cultivated  for  three  ^ears  (§  5). 
The  Attorney  General  is  authorized  to  insti- 
tute proceeoings  against  the  railroad  com- 
pany and  others  to  have  determined  the 
amount  of  moneys  already  received  by  the 
railroad  company  or  its  predecessors  on  ac- 
count of  sales,  etc.,  of  the  granted  lands,  and 
which  should  be  charged  against  it  as  part 
of  the  "full  value"  secured  to  the  grantees 
under  the  granting  acts  as  heretofore  in- 
terpreted by  this  court.  In  making  such 
determination  the  court  shall  take  into  con- 
sideration all  moneys  received  from  sales 
of  lands  6r  timber,  forfeited  contracts,  rent, 
timber  depredations,  and  interest  on  eon- 
tracts,  or  from  any  source  relating  to  the 
lands,  and  also  the  value  of  the  timber  from 
the  lands  and  used  by  the  grantees  or  their 
successors.  In  such  suits  the  court  shall 
ei  li.  ed. 


also  determine  the  amount  of  taxes  on  the 
lands  paid  by  the  United  States,  as  provided 
in  §  9  of  the  act,  and  which  should  have 
been  paid  by  the  railroad,  and  the  amounts 
thus  determined  shall  be  treated  as  money 
received  by  the  railroad  company  (§  7). 
The  title  to  all  moneys  arising  out  of  the 
granted  lands  and  now  on  deposit  to  await 
the  final  outcome  of  the  suit  commenced  by 
the  United  States  in  pursuance  of  the  joint 
resolution  of  April  30,  1908,  is  hereby  vest- 
ed in  the  United  States,  and  the  United 
States  is  subrogated  to  all  rights  and  reme- 
dies of  the  obligee  or  obligees  under  any  con- 
tract for  the  purchase  of  timber  on  the 
grant  lands  (§  8).  Provision  is  made  for 
the  payment  by  the  United  States  of  accrued 
taxes  on  the  lands  revested  by  the  act  (§0). 
The  proceeds  of  the  timber  and  the  lands 
shall  be  deposited  in  the  Treasury  of  the 
United  States,  and  be  paid  to  the  railroad 
or  the  lien  holders  as  the  fund  accumulates, 
and  at  the  end  of  ten  years  an  appropria- 
tion shall  be  made  from  the  general  funds 
of  the  Treasury  of  the  United  States  to  pav 
any  balance  which  may  be  due  to  the  rail- 
road (f  10).  The  profits  derived  from  the 
transaction  shall  be  paid  one  quarter  to 
the  state  of  Oregon  and  one  quarter  to  the 
counties  where  the  lands  are  situated,  while 
one  half  shall  be  retained  by  the  govern- 
ment (§10). 
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that  of  the  railroad  company,  varied  some* 
what  in  detail,  and  asserts  that  it  has  not 
only  the  rights  of  the  railroad,  but,  '^ 
addition  and  especially,  that  even  if  it  be 
possible  for  the  government  now  to  take 
away  rights  once  conveyed  to  the  railroad, 
it  cannot  take  them  except  subject  to  the 
lien  of  the  mortgage" 

So  far  as  the  rights  of  the  trust  com- 
pany coincide  with  those  of  the  railroad 
company  we  have  considered  them,  and 
they  cannot  be  greater  than  those  of  that 
company.  The  railroad  company,  it  is 
true,  could  use  the  lands  as  a  basis  of 
credit,  but  only  to  the  extent  of  its  inter- 
est in  them,  subject  to  the  performance 
of  its  obligations  and  the  power  of  the 
government  to  exact  their  performance. 

We  were  careful  to  observe  this  sub- 
ordination. We  expressed  the  extent  of 
the  interest  that  the  railroad  company 
received  and  that  '4t  might  choose  the 
time  for  selling  or  its  use  of  the  grant  as 
a  means  of  credit,"  but,  we  also  said, 
'^subject  ultimately  to  the  restrictions 
imposed.''  And,  further,  we  said,  "  're- 
strictions imposed'  to  reject  the  conten- 
tion that  an  implication  of  the  power  to 
mortgage  the  lands  carried  a  right  to  sell 
on  foreclosure,  devested  of  the  obliga- 
tions of  the  provisos." 

[561]  The  case  was  responded  to  as 
it  was  presented,  and  no  phase  of  it  was 
omitted  in  presentation  or  response  that 
could  influence  its  judgment.  Of  what 
was  in  the  minds  of  counsel,  determining 
and  urging  their  contentions,  of  what 
was  in  the  mind  of  the  court  in  response 
to  the  contentions,  the  opinion  leaves  no 
doubt,  and  that  after  the  fullest  consid- 
eration of  aU  that  was  involved  of  rights 
and  remedies,  the  judgment  was  pro- 
nounced. 

A  distinction  is  now  attempted  to  be 
made  between  a  sale  of  the  lands  and  the 
use  of  the  lands,  including  in  the  use  of 
them  the  right  to  cut  the  timber  upon 
them  and  extract  minerals  (coal  and 
iron)  from  them.  Such  use,  it  is  as- 
serted, is  a  necessary  incident  of  owner- 
ship and  that  such  use  was  not  intended 
to  be  taken  away  nor  could  it  have  been 
taken  away  by  our  judgment. 

To  answer  the  contentions  would  be 
mere  repetition  of  what  we  have  said. 
The  distinction  now  made  between  the 
lands  and  their  use  is  but  the  contention 
urged  on  the  first  appeal  and  rejected, — 
that  the  provisos  only  applied  to  lands 
susceptible  of  actual  settlement,  and  not 
to  timber  lands.  The  distinction  then 
was  between  the  lands;  now,  between 
their  constituting  elements,  and  for  the 
same  reason :  to  give  to  the  railroad  com- 
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pany  and  the  trust  company  what  the 
granting  acts  did  not  give;  or,  rather, 
gave  for  the  purpose  of  transmission  to 
^actual  settlers.  This  transmission  be- 
coming impracticable,  other  dii^sition 
of  the  lands,  including  all  that  as  signi- 
fied by  the  word,  was  adjudged. 

The  Trust  Company  also  attacks  the 
Chamberlain-Ferris  Act  and  is  assisted 
in  the  attack  by  a  "friend  of  the  oourt" 
The  attacks  have  the  same  basis  as  that 
which  we  have  noticed, — ^that  is,  the 
rights  of  the  railroad  company  are  as- 
serted to  be  vested  and  inviolable.  The 
contention  gets  a  semblance  of  strength 
from  the  ability  of  counsel.  To  yield  to 
it  would  be  in  effect  to  declare  that  cove- 
nants violated  are  the  same  as  covenants 
performed, — [562]  wrongs  done  the 
same  as  rights  exercised, — and,  by  con- 
founding these  essential  distinctions, 
give  to  the  transgression  of  the  law  what 
its  observance  is  alone  entitled  to. 

The  decree  of  the  district  court  taxed 
costs  against  the  railroad  company,  and 
this  is  assigned  as  error.  The  amount  is 
stated  to  be  $6,249.02.  So  far  as  this 
sum  includes  costs  on  the  former  appeal 
we  think  there  was  error.  The  railroad 
company  was  compelled  to  appeal  from 
the  decree  against  it.  The  decree  was 
reversed  and  no  costs  were  awarded  for 
or  against  it,  and  could  not  have  been 
under  rule  24  of  this  court.  The  rule 
gives  costs  to  the  prevailing  party  in  cer- 
tain cases.  The  provision,  however,  does 
not  ''apply  to  cases  where  the  United 
States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for 
or  against  the  United  States."  Our  man- 
date was  in  accordance  with  the  rule, 
and  the  decree  should  not  have  awarded 
costs  to  the  United  States.  To  that  ex- 
tent it  is  erroneous  and  should  be  modi- 
fied by  deducting  the  costs  which  were 
incurred  in  this  court;  and,  so  modified, 
it  is  aftened. 

Mr.  Justice  McReynolds  took  no  part 
in  the  consideration  and  decision  of  this 
case. 


[563]  HENDERSONVILLE  LIGHT  k 
POWER  COMPANY  and  Saluda-Hender- 
eonville  Interurban  Railway  CiHnpany, 
Plffs.  in  Err., 

V. 

BLUE  RIDGE  INTERURBAN  RAILWAY 

COMPANY. 

(See  S.  C.  Reporter's  ed.  663-570.) 

Brror  to  state  court  —  deciston  of  Fed- 
eral question  —  due  process  of.  law. 
1.  A  decision  of  the  highest  court  of  a 
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•tate  tmstaining  the  condemnation  of  cer- 
tain w.ater  rights  of  riparian  owners  who 
asserted  that  such  condemnation  would  be 
the  takiing  of  private  property  without  due 
process  of  law,  contrary  to  U.  8.  Const. 
14th  Amend.,  is  reviewable  in  the  Federal 
Supreme  Court,  although  the  state  court 
discusses  only  matters  of  state  law,  a  dis- 
senting ju  d^  however,  intimating  that  the 
taking  ininnged  the  Federal  Constitution. 
[For  other  cases,  see  Appeal  and  Error,  1308> 
1430,  in    Digest  Sup.  Ct  1»08.] 

Eminent  clomain  «  public  use  «  gener- 
ating electric  power  for  street  rail- 
way com  pany  —  sale  of  surplns  power 
^  due  pi'ocess  of  law. 

2.  The  (Condemnation  of  certain  water 
rights  by  a  street  and  interurban  railway 
company,  con  formably  to  the  local  law,  can- 
not be  said  to  be  for  a  private  use,  and 
hence  wanting;  in  due  process  of  law,  on  the  1 
ground  that    the  contemplated  works  will 


produce  much  more  power  than  will  be 
needed  for  the  railway,  and  that  the  com- 
pany's charter  empowers  it  to  sell  the  sur- 
plus power^  where  the  taking,  according  to 
the  findings  of  the  state  courts,  was  with 
intent  in  good  faith  to  carry  on  the  public 
business  authorized  by  the  charter,  i.  e.,  to 
build  and  operate  a  railway  between  points 
named,  and  it  was  further  found  that  it 
was  necessary  to  generate  electric  power  on 
the  stream  in  order  to  operate  the  railway, 
that  the  proceeding  was  for  a  public  use, 
and  that,  m  order  fully  to  develop  the  com- 
pany's water  power  for  such  purpose,  it  was 
necessary  to  condemn  the  rights  in  Question. 
[For  other  cases,  see  Eminent  Domain,  I.  d ; 
Constitntlonal  law,  IV.  b,  4,  in  Digest  Sap. 
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Nota. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Cotirt  to  state  courts — see 
notes  to  Martin  v.  Hunter,  4  L.  ed.  U.  S. 
97;  Hamblin  v.  Western  Land  Co.  37 
L.  ed.  U.  S.  267;  Re  Buchanan,  39  L. 
ed.  U.  S.  884;  iand  Eipley  v.  Illinois,  42 
L.  ed.  U.  S.  99&>. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Coiu^  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Tran8{>.  Co.  v.  Qarbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decide  *.d  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  t  Court  of  the  United 
States — see  note  to»  Mutual  L.  Ins.  Co.  v. 
McGrew,  63  L.R.A.  33. 

On  what  the  reco.rd  must  show  respect- 
ing the  presentation  and  decision  of  a 
Federal  question  iji  order  to  confer 
jurisdiction  on  the  S  upreme  Court  of  the 
United  States  of  a  Writ  of  error  to  a 
state  court — see  not«B  to  Hooker  v.  Los 
Angeles,  63  L.R.A.  471. 

As  to  what  is  the  :  record  for  the  pur- 
pose of  showing  the  jurisdiction  of  the 
Supreme  Court  of  tho  United  States  of 
a  writ  of  error  to  a  staite  court — see  note 
to  Home  for  Incurables  v.  New  York,  63 
L.R.A.  329. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  571. 

On  error  to  state  court  in  cases  involv- 
ing questions  of  due  proc  ess  of  law — see 
note  to  Burt  v.  Smith,  51  L.  ed.  U.  S. 
121. 

As  to  whether  the  opinion  of  the  court 
below  is  a  part  of  the  record  on  appeal 
ei  li.  ed. 


to  the  Supreme  Court  of  the  United 
States — see  note  to  Loeb  v.  Columbia 
Twp.  45  L.  ed.  U.  S.  281. 

Qenerally,  as  to  what  constitutes  a 
taking  of  private  property  for  public 
use — see  notes  to  Memphis  &  C.  R.  Co. 
V.  Birmingham,  S.  &  T.  R.  Co.  18  L.R.A. 
166;  D.  M.  Osborne  &  Co.  v.  Missouri  P. 
R.  Co.  37  L.  ed.  U  S  156;  Sweet  v. 
Rechel,  40  L.  ed.  U.  S.  188;  and  A. 
Backus  ft  Sons  v.  Fort  Street  Union 
Depot  Co.  42  L.  ed.  U.  S.  853. 

On  the  constitutionality  of  a  statute 
authorizing:  the  taking  of  more  prop- 
erty than  is  intended  to  be  used  for  a 
public  pur]3ose — see  note  to  Salisbury 
Land  &  Improv.  Co.  v.  Com.  46  L.R.A. 
(N.S.)   1196. 

On  judicial  power  over  the  right  of 
eminent  domain — see  note  to  Grafton 
V.  St.  Paul,  M.  ft  M.  R.  Co.  22  L.R.A. 
(N.S.)  1. 

On  the  exercise  of  the  power  of 
eminent  domain  by  one  corporation  for 
a  public  purpose  to  be  subserved  by 
another — see  note  to  State  ex  rel.  Domi- 
nick  V.  Superior  Ct  21  L.R.A.(N.S.) 
448. 

As  to  combination  of  public  and 
private  uses  in  the  exercise  of  eminent 
domain — see  note  to  Wisconsin  River 
Improv.  Co.  v.  Pier,  21  L.R.A.(N.S.)  539. 
On  the  regulation  of  electricity  for 
sale  to  the  public  for  the  purposes  of 
power — see  notes  to  State  ex  rel.  Tacoma 
Industrial  Co.  v.  White  River  Power  Co. 
2  L.R.A.(N.S.)  842;  and  Walker  v. 
Shasta  Power  Co.  19  L.R.A.(N.S.)  725. 
On  effect  of  offer  to  serve  the  public 
upon  the  right  to  resort  to  eminent  do- 
main in  aid  of  an  attempt  to  transmute 
water  power  into  electricity  for  sale — 
see  note  to  Jones  v.  North  Georgia  Elec- 
tro Co.  6  LJl.A.(N.S.)  122. 
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IN  EBBOR  to  the  Supreme  Ck>art  of 
of  the  State  of  North  Carolina  to 
review  a  judgment  which,  on  rehearing, 
affirmed  a  judgment  of  the  Superior 
Court  of  Henderson  County,  in  that 
state,  condemning  certain  water  rights. 
Affirmed. 

See  same  case  below,  171  N.  C.  314, 
88  S.  E.  245. 

The  facts  are  stated  in  the  opinion. 

Mr.  Michael  Schenck  argued  the  cause, 
and,  with  Messrs.  C.  P.  Sanders,  J.  C. 
Martin,  Thomas  S.  Rollins,  and  Qeorge 
H.  Wright,  filed  a  brief  for  plaintiffs 
in  error: 

A  motion  to  dismiss  a  writ  of  error 
to  a  state  court  must  be  denied  where 
the  protection  of  the  14th  Amendment 
to  the  Constitution  was  invoked  in  the 
answer. 

American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  91,  46  L.  ed.  102,  103,  21 
Sup.  Ct.  Rep.  43. 

A  writ  of  error  to  a  state  court  from 
the  Supreme  Court  will  not  be  dismissed 
for  want  of  jurisdiction,  where  a  Fed- 
eral question  is  clearly  raised,  merely 
because  the  claim  by  which  it  is  present- 
ed is  not  well  founded. 

Blythe  v.  Hinkley,  180  U.  S.  333,  337, 
338,  45  L.  ed.  557,  559,  561,  21  Sup.  Ct. 
Rep.  390. 

Where  the  jurisdictional  facts  appear 
(1)  either  by  express  averment  or  by 
necessary  intendment  in  the  pleadings 
of  the  case,  this  court  has  held  that  it 
has  jurisdiction. 

Armstrong  v.  Athens  County,  16  Pet. 
284,  10  L.  ed.  966. 

The  particular  provision  of  the  Con- 
stitution which  the  plaintiffs  in  error 
say  has  been  violated  need  not  be  con- 
tained in  the  pleadines  nor  spread  upon 
the  record.  It  need  not  appear  that 
the  state  court  erred  in  its  judgment.  It 
must  appear  that  the  question  did  arise, 
and  it  is  sufficient  that  the  question  was 
decided  adversely  to  the  plaintiffs  in 
error. 

Hickie  v.  Starke,  1  Pet.  96,  7  L.  ed. 
68;  Fumam  v.  Nichol,  8  Wall.  44,  19  L. 
ed.  370 ;  Bridge  Proprd.  v.  Hoboken  Land 
&  Improv.  Co.  1  Wall.  116, 17  L.  ed.  571 ; 
Smith  V.  Adsit,  16  Wall.  185,  21  L.  ed. 
310;  Clark  v.  Pennsylvania,  128  U.  S. 
395,  32  L.  ed.  487,  9  Sup.  Ct.  Rep.  113. 

A  judgment  which  rejects  the  claim 
set  up  under  the  Constitution  of  the 
United  States,  but  avoids  all  reference 
to  it,  as  appears  from  the  opinion  of  the 
court  in  this  case,  is  as  much  against  the 
right  within  the  meaning  of  §  709  of  U. 
S.  Rev.  Stat.  Comp.  Stat.  1916,  §  1214, 
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as  if  it  had  been  specifically  referred 
to,  and  the  right  directly  refused.  And 
that  a  Federal  question  was  not  pre- 
sented by  counsel  in  the  state  court  or 
argued  in  their  brief  is  not  suffici  ent  rea- 
son for  that  court  omitting  to  consider 
it.  A  refusal  or  failure  to  consider  a 
Federal  question  is  equivalent  to  a  de- 
cision against  the  Federal  right:  involved 
therein. 

Des  Moines  Nav.  ft  R.  Co-,  v.  Iowa 
Homestead  Co.  123  U.  S.  555.,  31  L.  ed. 
204,  8  Sup.  Ct.  Rep.  217;  Erie  R.  Co. 
V.  Purdy,  185  U.  S.  148,  46  L.  ed.  847,  23 
Sup.  Ct.  Rep.  605. 

If  it  appears  from  the  reco«rd,  by  clear 
and  necessary  intendment,  that  a  Fed* 
eral  question  must  have  beeri  directly  in- 
volved, so  that  the  state  could  not  have 
given  judgment  without  deciding  it,  that 
will  be  sufficient  to  g^ve  jvirisdiction. 

Powell  V.  Brunswick  County,  150  U. 
S.  433,  37  L.  ed.  1134,  14  Sup.  Ct.  Rep. 
166. 

Where  a  party  speciaUy  sets  up  and 
claims  a  right  under  the  'Constitution  of 
the  United  States,  the  sufficiency  of  the 
allegations  to  present  ttiat  issue  is  not 
concluded  by  Uie  decision  of  a  state 
court  thereon. 

Covington  &  L.  Tunip.  Road  Co.  v. 
Sandford,  164  U.  S.  595,  41  L.  ed.  566, 17 
Sup.  Ct.  Rep.  198;  Mitchell  v.  Clark,  110 
U.  S.  645,  28  L.  ed.  283.,  4  Sup.  Ct.  Rep. 
170,  312;  Boyd  v.  Nebraska,  143  U.  S. 
180,  36  L.  ed.  116,  12  Fiup.  Ct.  Rep.  375; 
Columbia  Water  Power  Co.  v.  Columbia 
Electric  Street  R.  Liglat  &  P.  Co.  172  U. 
S.  475,  488,  53  L.  ed.  521,  525,  19  Sup. 
Ct.  Rep.  247. 

But  where  the  question  as  to  the  va- 
lidity of  a  treaty  or  statute  of  the 
United  States  is  rais  ed,  and  the  decision 
is  against  it,  or  the  validity  of  a  state 
statute  is  drawn  ui  question,  and  the 
decision  is  in  favor  of  its  validity,  this 
court  has  repeatedly  held  that,  if  the 
Federal  question  appears  in  the  record 
and  was  decided,  or  such  decision  was 
necessarily  involved  in  the  case,  and  the 
case  could  not  btave  been  determined 
without  deciding  tsuch  question,  the  fact 
that  it  was  not  specially  set  up  and 
claimed  is  not  conclusive  against  a  re- 
view of  such  question  here. 

Miller  v.  Nicliolls,  4  Wheat.  311,  4 
L.  ed.  578;  \C^ilJison  v.  Blackbird  Creek 
Marsh  Co.  2  Pef;.  245,  7  L.  ed.  412;  Sat- 
terlee  v.  Mattb.ewson,  2  Pet.  380,  410, 
7  L.  ed.  458,  4SS;  Fisher  v.  Cockerell, 
5  Pet.  248,  8  L.  ed.  114;  Crowell  v. 
Randell,  10  Pet..  368,  9  L.  ed.  458;  Harris 
V.  Dennie,  3  P  et.  292,  7  L.  ed.  683 ;  Far- 
ney  ▼.  Towle,   1  Black,  350,  17  L.  ed. 
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216;  Hoyt  v.  Shelden  (Hoyt  v.  Thomp- 
Bon)  1  Blacky  518,  17  L.  ed.  65;  Missis- 
sippi &  M.  R.  Co.  V.  Rock,  4  Wall.  177, 
18  L.  ed.  381 ;  Furman  v.  Nichol,  8  Wall. 
44,  19  L.  ed.  370;  Kaukauna  Water 
Power  Co.  v.  Green  Bay  &  M.  Canal  Co. 
142  U.  S.  254,  35  L.  ed.  1004, 12  Sup.  Ct. 
Rep.  173;  Tazoo  A  M.  Valley  R.  Co.  v. 
Adams,  180  U.  S.  1,  45  L.  ed.  395,  21 
Sup.  Ct.  Rep.  240;  Chapman  v.  GK>odnow 
(Chapman  v.  Crane)  123  U.  S.  540,  548, 
31  L.  ed.  235,  238,  8  Sup.  Ct.  Rep.  210. 

It  'is  not  always  necessary  that  the 
Federal  question  should  appear  affirma- 
tively on  the  record  or  in  the  opinion, 
if  an  adjudication  of  such  question  was 
necessarily  involved  in  the  disposition  of 
the  case  by  the  state  court. 

Kaukauna  Water  Power  Co.  v.  Oreen 
Bay  &  M.  Canal  Co.  142  U.  S.  254,  35 
L.  ed.  1004,  12  Sup.  Ct.  Rep.  173. 

Where  the  constitutionality  of  a  state 
statute  is  directly  attacked  in  an  answer, 
a  Federal  question  has  been  so  raiseu 
that  a  motion  to  dismiss  will  be  denied. 

Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
sota,  193  U.  S.  53,  48  L.  ed.  614,  24  Sup. 
Ct.  Eep.  396. 

It  is  true  the  law  of  the  state  as  writ- 
ten is  not  attacked,  but  the  law  as  ad- 
ministered and  justified  by  the  supreme 
court  of  the  state  is  attacked,  and  it  is 
asserted  to  be  a  violation  of  the  Consti- 
tution of  the  United .  States.  The  ques- 
tion presented  is  Federal,  and  the  mo- 
tion to  dismiss  is  denied. 

Myles  Salt  Co.  v.  Iberia  &  St.  M. 
Drainage  Dist.  239  U.  S.  478,  484,  60  L. 
ed.  392,  396,  L.R.A.— ,  — ,  36  Sup.  Ct. 
Rep.  204. 

In  a  case  where  the  validity  of  the 
statute,  under  the  Constitution  of  the 
United  States,  is  necessarily  drawn  in 
question,  and  the  decision  of  the  state 
court  is  in  favor  of  its  validity,  the  Su- 
preme Court  of  the  United  States  will 
take  jurisdiction,  though  the  Federal 
question  be  not  specifically  set  up  or 
claimed. 

Tazoo  &  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  45  L.  ed.  395,  21  Sup.  Ct. 
Rep.  240. 

If  a  Federal  question  is  fairly  pre- 
sented by  the  record,  and  its  decision 
is  actually  necessary  to  the  determina- 
tion of  the  case,  the  judgment  which  re- 
jects the  claim,  but  avoids  all  reference 
to  it,  is  as  much  against  the  right,  with- 
in the  meaning  of  §  709  of  U.  S.  Rev. 
Stat.,  as  if  it  had  been  specifically  re- 
ferred to,  and  the  right  directly  refused. 

Chapman   v.   Goodnow    (Chapman   v. 
Crane)  123  U.  S.  540-548,  31  L.  ed.  235- 
238,  8  Sup.  Ct.  Rep.  210. 
ei  li.  ed. 


Where  a  Federal  right  was  first  set 
up  in  a  petition  to  rehear  a  case,  which 
w-as  considered  by  the  state  supreme 
court,  a  motion  to  dismiss  will  be  de- 
nied« 

Leigh  v«  Qremf  193  U.  S.  79,  48  L.  ed. 
623,  24  Sup.  Ct  Rep.  390. 

Where  there  is  no  necessity  to  con- 
demn, the  courts  will  withhold  the  right 
to  condemn. 

Curtis,  Electricity,  §  81;  State  ex  rel. 
Tacoma  Industrial  Co.  v.  White  River 
Power  Co.  39  Wash.  648,  2  L.RJl.(N.S.) 
842,  82  Pac.  150,  14  Ann.  Cas.  987. 

Condemnation  is  not  sought  solely  for 
public  purposes. 

Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  254,  35  L. 
ed.  1004,  12  Sup.  Ct.  Rep.  173;  Walker 
V.  Shasta  Power  Co.  19  L.R.A.(N.S.)  725, 
87  C.  C.  A.  660, 160  Fed.  856 ;  Lake  Eoen 
Nav.  Reservoir  &  Irrig.  Co.  v.  Klein,  63 
Kan.  484,  65  Pac.  548;  Cole  v.  Cumber- 
land County,  78  Me.  532,  7  Atl.  397; 
Brown  v.  Gerald,  100  Me.  351,  70  L.R.A. 
472,  109  Am.  St.  Rep.  526,  61  AtU  785; 
Fallsburg  Power  &  Mfg.  Co.  v.  Alex- 
ander, 101  Va.  98,  61  L.R.A.  129,  99  Am. 
St.  Rep.  855,  43  S.  £.  194;  Berrien 
Springs  Water  Power  Co.  v.  Berrien  Cir- 
cuit Judge,  133  Mich.  48,  103  Am.  St. 
Rep.  438,  94  N.  W.  379;  Atty.  Gen.  v. 
Eau  Claire,  37  Wis.  400;  State  ex  rel. 
Harris  v.  Superior  Ct.  42  Wash.  660,  5 
L.R.A.(N.S.)  672,  85  Pac.  666,  7  Ann. 
Cas.  748 ;  Re  Niagara  Falls  A  W.  R.  Co. 
108  N.  Y.  375,  15  N.  E.  429;  State  ex 
rel.  Harland  v.  Centralia-Chehalis  Elec- 
tric R.  &  Power  Co.  42  Wash.  632,  7 
L.R.A.(N.S.)  198,  86  Pac  344;  Great 
Falls  Power  Co.  v.  Webb,  123  Tenn. 
584, 133  S.  W.  1105 ;  Webster  v.  Susque- 
hanna Pole  Line  Co.  112  Md.  416,  76 
Atl.  254,  21  Ann.  Cas.  357;  Miller  v. 
Pulaski,  109  Va.  137,  22  L.R.A.(N.S.) 
552,  63  S.  E.  880;  Tacoma  v.  Nisqually 
Power  Co.  57  Wash.  420,  107  Pac.  199; 
Minnesota  Canal  &  Power  Co.  v.  Koo- 
chiching Co.  97  Minn.  429,  5  L.R.A. 
(N.S.)  638,  107  N.  W.  405,  7  Ann.  Cas. 
1182;  Curtis,  Electricity,  §  67;  Falls- 
burg Power  Mfg.  Co.  v.  Alexander,  101 
Va.  98,  61  L.R.A.  129,  99  Am.  St.  Rep. 
855,  43  S.  E.  194;  State  ex  rel.  Tacoma 
Industrial  Co.  v.  White  River  Power  Co. 
39  Wash.  648,  2  L.R.A.(N.S.)  842,  82 
Pac.  150,  4  Ann.  Cas.  987 ;  Healy  Lumber 
Co.  V.  Morris,  33  Wash.  490,  63  L.R.A. 
820,  99  Am.  St.  Rep.  964,  74  Pac.  681; 
Vamer  v.  Martin,  21  W.  Va.  548 ;  Board 
of  Health  v.  Van  Hoesen,  87  Mich. 
533,  14  L.R.A.  114,  49  N.  W.  894. 

If  it  appears  that  the  real  purpose  of 
the  corporation  is  to  acquire  lands  and 
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streams  needful  and  to  be  nsed  in  carry- 
ing out  a  private  enterprise,  though  a 
public  use  may  be  served,  then  the  tak- 
ing will  not  be  permitted. 

Thorn  V.  (Georgia  Mfg.  &  Public  Serv- 
ice Co.  128  Ga.  187,  57  S.  E.  75 ;  Lorenz 
V.  Jacob,  63  Cal.  73;  Re  Eureka  Basin 
Warehouse  A  Mfg.  Co.  96  N.  T.  42;  Lake 
Koen  Nav.  Reservoir  ft  Irrig.  Co.  v. 
Klein,  63  Kan.  484,  65  Pac.  548. 

Where  there  is  a  combination  of  a 
public  use  and  of  a  private  use  as  the 
principal  purposes  of  the  proposed  con- 
demnation, the  right  to  condemn  will  be 
denied. 

Stewart  v.  Great  Northern  R.  Co.  65 
Minn.  515,  33  L.R.A.  427,  68  N.  W.  208; 
Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400; 
MiUer  v.  Pulaski,  109  Va.  137,  22  L.R.A. 
(N.S.)  552,  63  S.  E.  880;  Harding  v. 
Goodlett,  3  Terg.  41,  24  Am.  Dec.  546; 
Sadler  v.  Langham,  34  Ala.  333;  Gay- 
lord  V.  Chicago  Sanitary  Dist.  204  III. 
576,  63  L.R.A.  582,  98  Am.  St.  Rep.  235, 
68  N.  E.  522;  Re  New  York,  135  N.  Y. 
259,  31  Am.  St.  Rep.  825,  31  N.  E.  1043. 

Mr.  Oharles  W.  Tillett  argued  the 
cause,  and,  with  Messrs.  Horace  L.  Bo- 
mar,  William  A.  Smith,  James  E.  Ship- 
man,  and  Thomas  C.  Guthrie,  filed  a  brief 
for  defendant  in  error: 

The  Federal  Constitution  is  not  in- 
volved in  determining  riparian  rights. 

Rundle  v.  Delaware  &  R.  Canal  Co. 
14  How.  80,  14  L.  ed.  335;  St.  Louis  v. 
Rutz,  138  U.  S.  226,  34  L.  ed.  941,  11 
Sup.  Ct.  Rep.  337;  St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  349,  49  L.  ed.  497,  18 
Sup.  Ct.  Bep.  157. 

All  questions  involving  the  right  of 
trial  by  jury  in  civil  matters,  and  par- 
ticularly the  method  of  conducting  these 
trials,  are  left  to  the  state  statutes  and 
the  decisions  of  the  state  courts,  and  in- 
volve no  Federal  question. 

Walker  v.  Sanvinet,  92  U.  S.  90,  23 
L.  ed.  678;  Iowa  C.  R.  Co.  v.  Iowa,  160 
U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct. 
Rep.  344. 

It  is  within  the  power  of  the  legisla- 
ture to  determine  within  certain  Hmits 
what  are  public  purposes  or  uses  for 
which  property  may  be  appropriated. 

Otis  Co.  V.  Ludlow  Mfg.  Co.  201  U.  S. 
140,  50  L.  ed.  696,  26  Sup.  Ct.  Rep.  353; 
5  Enc.  U.  S.  Sup.  Ct.  Rep.  763;  Spring 
Valley  Waterworks  v.  Schottler,  110  u. 
S.  347,  378,  28  L.  ed.  173,  184,  4  Sup. 
Ct.  Rep.  48;  United  States  v.  Gettysburg 
Electric  R.  Co.  160  U.  S.  668.  680,  40 
L.  ed.  576,  580,  16  Sup.  Ct.  Rep.  427; 
Head  ▼.  Amoskeag  Mfg.  Co.  113  U.  S.  9, 
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28  L.  ed.  889,  5  Sup.  Ct.  Rep.  441;  Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56; 
Wurts  V.  Hoagland,  114  U.  S.  606,  29 
L.  ed.  229,  5  Sup.  Ct.  Rep.  1086;  Mani- 
gault  V.  Springs,  199  U.  S.  473,  50  L. 
ed.  274,  26  Sup.  Ct.  Rep.  127. 

Although  a  public  service  corporation 
might  have  power  to  conduct  business 
of  a  private  nature,  this  did  not  deprive 
it  of  the  right  of  condemnation  for  the 
public  uses  contemplated  by  its  charter. 

Wadsworth  Land  Co.  v.  Piedmont 
Traction  Co.  162  N.  C.  314,  78  S.  E.  297. 

Messrs.  Horace  L.  Bomar  and  Charles 
W.  Tillett  also  filed  a  separate  brief  for 
defendant  in  error: 

The  fact  that  the  charter  powers  of  the 
corporation,  to  which  the  power  of  emi* 
nent  domain  has  been  delegated,  embrace 
both  private  purposes  and  public  uses, 
does  not  deprive  it  of  the  right  of  emi- 
nent domain  in  the  promotion  of  the 
public  uses. 

Wadsworth  Land  Co.  v.  Piedmont 
Traction  Co.  162  N.  C.  314,  78  S.  E.  297; 
Walker  v.  Shasta  Power  Co.  19  L.R.A. 
(N.S.)  725,  87  C.  C.  A.  660,  160  Fed. 
856;  Lake  Koen  Nav.  Reservoir  &  Irrig. 
Co.  V.  Klein,  63  Kan.  484,  65  Pac  548; 
Cole  V.  Cumberland  County,  78  Me.  532, 
7  Atl.  397;  Brown  v.  Gerald,  100  Me.  351, 
70  L.R.A.  472,  109  Am.  St.  Rep.  526,  61 
Atl.  785;  Mt.  Vemon-Woodberry  Cotton 
Duck  Co.  V.  Alabama  Interstate  Power 
Co.  240  U.  S.  30,  60  L.  ed.  507,  36  Sup. 
Ct.  Rep.  234. 

In  not  a  single  instance  has  this  court 
ever  overruled  or  reversed  the  decision 
of  a  state  court,  where  any  such  state 
court  has  held  that  a  certain  purpose  was 
a  public  purpose,  in  the  carrying  out  of 
which  a  corporation  had  the  right  to 
exercise  the  power  of  eminent  domain. 

Hairston  v.  Danville  db  W.  R.  Co.  208 
U.  S.  598,  52  L.  ed.  637,  28  Sup.  Ct  Rep. 
331,  13  Ann.  Cas.  1008.  See  also  Talbot 
V.  Hudson,  16  Gray,  417. 

In  nothing  has  this  court  yielded  more 
to  the  legislative  enactments  and  judicial 
decisions  of  the  several  states  than  in 
reference  to  the  use  of  the  waters  flow- 
ing through  the  state;  and  no  decision 
that  we  know  of  can  be  found  in  which 
this  court  has  overturned  a  legislative 
enactment  or  a  state  decision  in  regard 
to  the  use  that  may  be  made  of  the 
waters  flowing  through  a  state,  except- 
ing only  in  the  case  of  the  waters  of  a 
navigable  stream. 

United  States  v.  Rio  Grande  Dam  A 
Irrig.  Co.  174  U.  S.  690,  43  L.  ed.  1136, 
19  Sup.  Ct.  Rep.  770;  Clark  v.  Nash,  198 
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TJ.  S.  361, 49  L.  ed.  1085, 25  Sup.  Gt.  Bep. 
676,  4  AnxL  Gas.  1171;  Head  v.  Amos- 
keag  Mfg.  Go.  113  U.  S.  9,  28  L.  ed.  889, 
5  Sup.  Gt  Rep.  441. 

Local  conditions  moat  be  considered  in 
plissing  upon  the  constitutionality  of 
certain  acts  of  state  legislatures. 

Strickley  v.  Highland  Boy  Gtold  Min. 
Co.  200  U.  S.  527,  50  L.  ed.  581,  26  Sup. 
Gt  Rep.  301,  4  Ann.  Gas.  1174. 

If  uses  are  both  public  and  private,  the 
right  of  condemnation  is  nevertheless 
permitted. 

Hairston  v.  Danville  &  W.  R.  Go.  208 
U.  S.  598,  52  L.  ed.  637,  28  Sup.  Gt.  Rep. 
331,  13  Ann.  Gas.  1008. 

[568]  Mr.  Justice  Holmes  delivered 
the  opinion  of  the  court: 

This  is  a  special  proceeding  to  con- 
demn the  water  rights  incident  to  land 
belonging  to  the  plaintiffs  in  error  upon 
a  bow  of  Green  river.  It  has  resulted  in 
a  judgment  of  condenmation  subject  to 
the  payment  of  $10,000.  The  petitioner, 
the  defendant  in  error,  owns  land  on  the 
side  of  the  stream  opposite  to  that  of 
the  plaintiffs  in  error,  the  respondents, 
and  on  both  sides  of  the  stream  above 
and  below  that  land.  It  proposes  to  cut 
off  the  bow  by  a  dam  above,  and  a  steel 
flume  that  re-enters  the  river  below  that 
land,  all  upon  its  own  ground.  The  re- 
spondents in  their  answer  set  up  that 
the  condemnation  in  this  manner  and  for 
the  purpose  alleged  would  be  the  taking 
of  private  property  without  due  process 
of  law,  in  violation  of  the  14th  Amend- 
ment, and  we  assume  that  the  record 
discloses  a  technical  right  to  come  to 
this  court.  Minneapolis  A  St.  L.  R.  Go. 
V.  Minnesota,  193  U.  8.  53,  62,  48  L.  ed. 
614,  618,  24  Sup.  Gt  Rep.  396;  American 
Sugar  Ref.  Go.  v.  Louisiana,  179  U.  S. 
89,  91,  45  L.  ed.  102,  103,  21  Sup.  Gt 
Rep.  43.  The  decision  of  the  supreme 
court  in  sustaining  the  condenmation 
discusses  only  mattejrs  of  state  law,  but 
the  Ghief  Justice,  dissenting,  intimated 
that  the  taking  infringed  the  Gonstitu- 
tion  of  the  United  States.  171  N.  G. 
314,  68  S.  E.  245. 

The  defendant  in  error,  the  Blue  Ridge 
Interurban  Railway  Gompany,  seems  to 
have  been  incorporated  with  power  to 
buOd  and  operate  a  street  and  interur- 
ban railway  from  Hendersonville  through 
Saluda  to  a  point  on  Green  river,  and 
to  extend  its  lines  to  any  other  points 
not  exceeding  50  miles  from  Saluda;  also 
with  power  to  maintain  a  water  power 
plant  on  Green  river  for  the  purpose  of 
generating  electricity  to  be  used  in 
operating  the  railway;  and  with  all 
ei  li.  ed% 


other  powers  granted  by  the  laws  of  the 
state  to  corporations  of  that  character, 
including  all  rights  of  condemnation  and 
the  right  to  sell  and  dispose  of  the  sur- 
plus electric  power  generated  at  its 
plant.  It  [569]  has  also  a  somewhat 
general  authority  to  construct  buildings 
and  factories,  operate  machinery,  etc.; 
but  limited,  as  we  understand  it,  to  acts 
expedient  for  the  proper  prosecution 
of  the  objects  for  which  the  corporation 
was  created. 

This  taking,  according  to  the  findings 
before  us,  was  with  intent  in  good  faith 
to  carry  on  the  public  business  author- 
ised by  the  charter, — ^that  is,  to  build  and 
operate  a  street  and  interurban  railway 
between  points  named.  It  is  found  fur- 
ther that  it  was  necessary  to  generate 
electric  power  on  Green  river  in  order 
to  operate  the  railway;  that  the  present 
proceeding  was  for  a  public  use,  and  that 
in  order  fully  to  develop  the  Blue  Ridge 
Gompany's  water  power  on  Green  river 
for  the  above-mentioned  purposes,  it 
was  necessary  to  condemn  the  rights  in 
question.  Subject  to  provisos  that  were 
held  to  have  been  satisfied,  and  that  are 
not  in  question  here,  a  statute  of  1907,  as 
amended  in  1913,  authorised  street  and 
interurban  railways  situate  as  the  peti- 
tioner was  to  condemn  water  power*  The 
objection  that  is  urged  against  this  stat- 
ute and  the  charter  as  applied  in  the 
present  case  is  that  taking  the  whole 
water  power  is  unnecessary  for  the  pur- 
poses of  the  railway,  that  the  plan  is  a 
covert  device  for  selling  the  greater 
part  of  the  power  to  mills,  that  this 
last  is  a  private  use,  and  that  the  two  ob- 
jects being  so  intermingled,  the  takins: 
must  fall. 

We  are  asked  to  go  behind  the  finding 
that  the  taking  was  for  a  public  use,  on 
the  ground  that  the  charter  authorizes 
the  sale  of  surplus  power,  that  the  con- 
templated works  will  produce  fifty  thou- 
sand horse  power,  ana  that  this,  accord- 
ing to  the  evidence,  is  much  more  than 
wUl  be  needed  for  the  railway.  But  the 
surplus  is  a  matter  of  estimate,  and  no 
reason  is  shown  for  our  not  accepting 
the  findings  below.  We  are  in  no  way 
warranted  in  assuming  that  the  sale  of 
surplus  power,  if  there  is  any,  is  the 
real  object  of  the  enterprise,  or  anything 
more  than  a  [570]  possible  incident, 
necessary  to  prevent  waste,  of  the  pri- 
mary public  use.  Furthermore,  if  there 
are  likely  to  be  such  sales,  nothing  ap- 
pears sufficient  to  take  the  case  out  of 
the  scope  of  a  recent  decision  of  this 
court.  Mt.  Vemon-Woodberry  Gotton 
Duck  Go.  V.  Alabama  Interstate  Power 
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Co.  240  U.  S.  30,  32,  60  L.  ed  607,  6U, 
36  Sup.  Ct.  Rep.  234. 
Judgment  affirmed. 


UNITED  STATES  OF  AMERICA,  PUT.  in 

Err., 

▼. 

FOSTER  L.  DAVIS. 

(See  S.  C.  Reporter's  ed.  670-672.) 

Embezslement   —   by   deputy   clerk  ^ 
coets  and  fees. 

The  oonversion  by  a  deputy  clerk  of 
the  district  court  of  the  United  States  for 
the  territory  of  Hawaii  to  his  own  use  of 
moneys  of  persons  other  than  the  United 
States,  deposited  with  the  clerk  of  that 
court  to  secure  the  payment  of  costs,  is 
punishable  under  the  United  States  Crim- 
inal Code,  f  97,  declaring  that  "any  officer 
of  the  United  States,  or  any  assistant  of 
such  officer,  who  shall  embeszle  or  wrong- 
fully convert  to  his  own  use  any  money  or 
property  which  may  have  come  into  his  pos- 
session or  under  his  control  in  the  execu- 
tion of  such  office  or  employment,  .  .  .. 
whether  the  same,  shall  be  the  money  or 
property  of  the  United  States  or  of  some 
other  person  or  party,  shall,  where  the  of- 
fense is  not  otherwise  punishable  by  some 
statute  of  the  United  States,"  be  fined  or 
imprisoned,  or  both,  since,  whether  the 
moneys  in  question  belonged  to  the  United 
States  or  to  the  clerk,  they  did  not  belong 
to  the  deputy  derk. 

[Matters   as   to   embezzlement,    see   Embezzle- 
ment, In  Digest  Sup.  Ct.  1908.] 

[No.  621.] 

Submitted  April  11,  1917.     Decided  April 

23,  1917. 

Pr  ERROR  to  the  District  Court  of  the 
United  States  for  the  Territory  of 
Hawaii  to  review  a  judgment  which  sus- 
tained a  demurrer  to  an  indictment 
charging  embezzlement  by  the  deputy 
clerk  of  such  District  Court.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Oeneral  Warren 
submitted  the  cause  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

This  is  an  indictment  of  a  deputy  clerk 
of  the  district  court  of  Hawaii  for  con- 
verting to  his  own  use  moneys  of  [571] 
persons  other  than  the  United  States,  de- 
posited with  the  clerk  to  secure  the  pay- 
ment of  costs,  by  parties  to  proceedings 
other  than  proceedings  in   oankruptcy 
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(counts  1^  3, 4, 7,  8),  or  by  parties  to  pro- 
ceedings in  bankruptcy  (counts  2,  5,  9). 
The  sixth  count  chargea  the  defendant,  as 
clerk,  with  a  like  conversion.  A  demur- 
rer to  the  indictment  was  sustained  and 
the  United  States  brings  the  case  here. 
The  judge  assumed  that  the  costs  re- 
ferred to  in  the  several  counts  were  fees 
of  the  clerk,  and,  we  presume,  in  case  of 
proceedings  in  bankruptcy,  fees  col- 
lected for  the  referee  and  trustee,  and 
also  that  the  funds  were  funds  to  be  ac- 
counted for  by  the*  clerk  as  debtor,  not  as 
trustee,  under  the  decision  in  United 
States  V.  Mason,  218  U.  6.  517,  531,  54  L. 
ed.  1133, 1138,  31  Sup.  Ct.  Rep.  28.  He 
therefore  was  of  opinion  that  the  money 
was  not  within  the  purview  of  §  99  of  the 
Penal  Code  [35  Stat,  at  L.  1106,  chap. 
321,  Comp.  Stat.  1913,  §  10,267],  punish- 
ing the  embezzlement  of  money  belong* 
ing  in  the  registry  of  the  court,  etc.  The 
same  reasoning  led  him  to  the  conclusion 
that  §  97  did  not  apply,  and  it  is  the  lat- 
ter proposition  that  the  United  States 
seeks  to  have  revised. 

The  judge  objected  that  the  charges  iir 
the  indictment  did  not  follow  the  lan- 
guage of  §  97,  but  as  he  went  on  to  con- 
sider whether  the  statute  applied  to  the 
facts  allc^d,  we  shall  deal  with  the  lat- 
ter question.    Concerning  the  sufficiency 
of  the  indictment  in  other  aspects,  of 
course,  we  have  nothing  to  say.    By  §  97 
''any  officer  of  the  United  States,  or  any 
assistant  of  such  officer,  who  shall  em- 
bezzle or  wrongfully  convert  to  his  own 
use  any  money  or  property  which  may 
have  come  into  his  possession  or  under 
his  control  in  the  execution  of  such  of- 
fice or  employment,    .    .    .    whether  the 
same  shall  be  the  money  or  property  of 
the  United  States  or  of  some  other  per- 
son or  party,  shall,  where  the  offense  is 
not  otherwise  punishable  by  some  statute 
of  the  United  States,"  be  fined  or  im- 
prisoned or  both.     If,  as  assumed,  the 
defendant  was  not  punishable  under  §  99, 
he  was  punishable  under  this.    [572]  As 
pointed  out  by  the  government,  the  court 
below  seems  to  have  overlooked  the  fact 
that,  except  in  the  sixth  count,  the  de- 
fendant is  alleged  to  have  been  an  assist- 
ant clerk,  not  the  clerk.    Whether  it  be- 
longed to  the  United  States  or  to  the 
clerk,  the  money  was  not  his  and  the  case 
is  within  the  words  just  quoted  from  the 
act.    We  confine  our  decision  to  the  point 
raised  by  the  assignment  of  error;  upon 
that  the  decision  was  wrong. 
Judgment  reversed. 

Mr.  Justice  McKemia  dissents  for  the 
reasons  given  by  Judgei  Morrow. 

t4S  U.  Bf 
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SEABOARD  AIR  LINE  RAILWAY,  Plff.  in 

Err., 

T. 

J.  H.  LORICK. 

(See  6.  C.  Reporter's  ed.  672-574.) 

Krror  to  state  court  —  followlni:  deci- 
•Ion  below  —  question  for  Jury. 

A  unanimous  ruling  of  the  highest 
court  of  a  state  that  the  trial  court  had 
properly  left  to  the  jury  a  case  brought 
under  the  Federal  Employers'  Liability  Act 
of  April  22,  1908  (35  Stat,  at  L.  65,  chap. 
149,  Ck>mp.  Stat.  1913,  g  8657),  will  not  be 
disturbed  by  the  Federal  Supreme  Court  on 
writ  of  error  unless  clear  and  palpable  oror 
is  shown. 

[For  other  cases,  see  Appeal  and  Error,  YIII. 
m,  6,  in  Dtgest  Sup.  Ci  1008.1 

[No.  762.] 

Argued  ApHl  10,  1917.    Decided  April  23, 

1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which,  on  a  second  appeal, 
affirmed  a  judgment  of  the  Court  of  Com- 
mon Pleas  of  Lexington  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
under  the  Federal  Employers'  Liability 
Act.    Affirmed. 

See  same  case  below,  on  first  appeal, 
102  S.  C.  276,  86  S.  E.  676. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  B.  8.  Lyles  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

Mr.  Frank  O.  Tompkini  argued  the 
cause,  and,  with  Mr.  George  Bell  Tim- 
merman,  filed  a  brief  for  defendant  in 
error. 

Mr.  Justice  Brandeii  delivered  the 
opinion  of  the  court: 

The  Federal  Safety  Appliance  Acts 
(as  supplemented  by  Act  of  April  14, 
1910,  chap.  160,  36  Stat,  at  L.  299,  Comp. 
SUt.  1913,  §  8621)  prohibit  a  carrier 
engaged  in  interstate  commerce)  from 
hauling  a  oar  with  a  defective  coupler,  if 
it  can  be  repaired  at  the  place  where  the 
defect  is  discovered.     United  St^ates  v. 


Erie  R.  Co.  237  U.  S.  402,  409,  59  L.  ed. 
1019,  1023,  3^  Sup.  Ct  Rep.  62L  The 
Seaboard  Air  Line  Railway  received  such 
a  car  at  one  of  its  yards.  Loriek,  the 
local  ear  inspector  and  repairer,  who  dis- 
covered the  defect,  undertook  to  make 
the  repairs,  as  was  in  the  line  of  his 
duty.  To  do  so  it  was  necessary  to  raise 
the  coupler;  and  for  this  a  jack  was  the 
appropriate  appliance.  None  having 
been  famished  him,  he  sat  down  under 
the  coupler  and  raised  it  with  his 
shoulder,  which  was  thereby  seriously 
strained.  Occasion  to  make  similar  re- 
pairs had  previously  arisen  at  this  yard 
at  short  intervals.  Loriek  had  for  this 
purpose  repeatedly  asked  the  chief  car 
inspector  for  a  jack;  and  a  few  weeks 
before  the  accident  had  been  promised 
one.  Loriek  sued  the  company  under 
the  Federal  Employers'  Liability  Act,  in 
a  state  court  of  South  Carolina,  and  tes- 
tified to  the  facts  above  stated. 

The  ease  was  tried  twice  before  a 
jury  and  was  twice  reviewed  by  the 
supreme  oourt  of  South  Carolina.  At  the 
first  trial  the  court  directed  a  nonsuit 
on  the  ground  that  Loriek  had  assumed 
the  risk.  The  supreme  court  set  aside 
the  nonsuit  (102  S.  C.  276,  86  S.  E.  675), 
holding  that,  in  view  of  the  promise  to 
supply  a  jack,  the  question  of  assump- 
tion of  risk  should  have  been  left  to  the 
jury,  citing  McQovern  v.  Philadelphia  & 
R.  R.  Co.  235  U.  S.  389,  59  L.  ed.  283, 
35  Sup.  Ct.  Rep.  127,  8  N.  C.  C.  A.  67. 
At  the  second  trial  defendant  asked  for 
a  directed  verdict  on  the  grounds  both 
that  Loriek  had  assumed  the  [574] 
risk  and  that  there  was  no  evidence  of 
negligence  on  defendant's  part.  This  re- 
quest being  refused  the  case  was  sub- 
mitted to  the  jury  under  instructions 
which  were  not  objected  to;  and  a  ver- 
dict was  rendered  for  plaintiff.  De- 
fendant's exceptions  to  the  refusal  to 
direct  a  verdict  were  overruled  by  the  su- 
preme court.  The  case  comes  here  on 
writ  of  error  where  only  th^e  same 
alleged  errors  may  be  considered. 

The  appellate  court  was  unanimous  in 
holding  that  the  trial  court  had  prop- 


Note. — On  the  constitutionality,  appli- 
cation, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  v.  Orcigon  R.  ft  Nav.  Co.  47 
IJELA.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 

On  the  general  subj^ts  of  writs  of 
error  from  the  United  States  Supreme 
Court  to  state  courts — see  note»  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin 
V.  Western  Land  Co.  37  L.  ed.  U.  S.  267; 


Re  Buchanan,  39  L.  ed.  U.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  stete  courts — see  note 
to  Missouri  ex  reL  Hill  v.  Dockery,  6S 
L.R.A.  571. 

On  error  to  state  court  in  cases  arising 
under  the  Federal  Employers'  Liability 
act — see  note  to  Oreat  Northern  R.  Go.  v.. 
Knappi  60  L.  ed.  U.  8.  746. 
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erly  left  the  ease  to  the  jury.  No  clear 
and  palpable  error  is  showp  which  would 
justify  us  in  disturbing  that  ruling. 
Ghreat  Northern  R.  Co.  v.  Knapp,  240  U. 
S.  464,  466,  60  L.  ed.  745,  751,  36  Sup. 
Ct.  Rep.  399;  Baltimore  A  0.  R.  Co.  v. 
Whitacre,  242  U.  S.  167,  171,  ante,  228, 
229,  37  Sup.  Ct.  Rep.  33.  The  judgment 
is  af&rmed. 

Mr.  Justice  Van  Devaater  and  Mr. 
Justice  McBeynolds  dissent. 


PENNSYLVANIA  RAILROAD  COMPANY, 

Plff.  in  Err., 
▼. 

OLIVIT  BROTHERS. 

(See  S.  C.  Reporter's  ed.  674-586.) 

Error  to  state  court  —  f HtoIoos  Federal 
question. 

1.  The  contention  that  the  owner  of  the 
shipment,  or  someone  shown  to  be  duly  au- 
thorized to  act  for  him  in  a  way  that  would 
render  any  judgment  recovered  in  the  ac- 
tion against  the  carrier  res  judicata  in  any 
other  action,  is  what  was  meant  by  the 
words  "lawful  holder"  in  the  proylBions  of 
the  Carmack  Amendment  of  June  29,  1906 
(34  Stat,  at  L.  684,  chap.  3591,  Comp.  Stat. 
1913,  §  8592),  to  the  Act  of  February  4, 
1887  (24  Stat,  at  L.  379,  chap.  104),  §  20, 
that  any  common  carrier  receiving  pr<^erty 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  prop- 
erty, is  not  BO  frivolous  as  not  to  serve  as 
the  basis  of  a  writ  of  error  from  the  Federal 

Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter^  4  L.  ed.  U.  S.  97;  Hamblin 
V.  Western  Land  Co.  37  L.  ed.  U.  S.  267; 
Re  Buchanan,  39  L.  ed.  U.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  y.  Dockery,  63 
L.R.A.  671. 

On  appellate  review  in  Federal  Su- 
preme Court  of  state  court  decisions  in- 
volving questions  of.  interstate  commerce 
— see  note  to  American  Exp.  Co.  v.  Iowa, 
49  L.  ed.  U.  S.  417. 

On  the  construction  of  the  Hepburn 
Act  (Carmack  Amendment) — see  note  to 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Wallace, 
56  L.  ed.  U.  S.  616, 
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Supreme  Court  to  a  state  court  to  review 
a  judgment  rejecting  such  contention. 
[For  other  cases,  see  Appeal  and  Error,  1110- 
1187,  in  Digest  Sup.  Ct  1908.] 

Carriers  —  liability  for  damage  —  Oar- 
mack  Amendment «  lawful  bolder. 

2.  The  words  "lawful  holder,"  as  used 
in  the  provision  of  the  Carmack  Amendment 
of  June  29,  1906  (34  Stat,  at  L.  684,  <^i^. 
3691,  Comp.  SUt.  1913,  f  8592),  to  the  Act 
of  February  4,  1887  (24  SUt.  at  L.  379, 
chap.  104),  g  20,  that  any  common  carrier 
receiving  property  for  transportation  from 
appoint  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  bill  of  ladins 
therefor  and  shall  be  hable  to  the  lawftu 
holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property,  cannot  be  said  to 
mean  only  the  owner  of  the  shipment  or 
someone  uiown  to  be  duly  authorised  to  act 
for  him  in  such  a  way  as  to  render  any 
judgment  recovered  in  the  action  against 
the  carrier  res  judicata  in  any  other  action, 
although  by  f  8  of  the  earlier  act  a  carrier 
is  made  liable  "to  the  person  or  persons  in- 
jured" in  consequence  of  any  violation  of 
the  act,  since  to  adopt  this  view  would 
permit  the  general  purpose  of  the  latter 
section  to  control  the  purpose  of  the  amend- 
ment^ which  is  special  and  definitely  ex- 
presses the  lawful  holder  of  the  bill  of 
lading  to  be  the  person  to  whom  the  carrier 

shall  be  liable. 

[For  other   cases,  see  Carriers,  IL  b,  8,  in 
Digest  Sup.  Ct.  1908.] 

Appeal  —  harmless  error  —  inetructions. 

3.  Error,  if  any,  in  the  ruling  of  the 
trial  court  in  an  action  against  a  carrier 
for  damagi2S  caused  b^  delay  in  transport- 
ing an  interstate  shipment  of  perishable 
freight,  that  merely  proving  an  accumula- 
tion of  freight  ox  a  strike  did  not  shift  the 
burden  of  proof,  but  that,  to  complete  its 
defense  under  strike  and  accumulation  of 
freight  clauses  in  the  bill  of  lading,  the  car- 
rier must  show  that  such  strike  or  accumu* 
lation  of  freight  caused  the  delay,  is  not 
prejudicial  where  the  jury  were  otherwise 
carefully  instructed  that  the  carrier  had 
proved  a  cause  beyond  its  control,  L  e.,  a 
strike,  and  that  if  no  negligence  on  its  part 
was  shown  it  was  not  liable,  and  that  the 
burden  of  proving  such  negligence  was  upon 
the  plaintiff,  and  a  like  iustruction  was 
given  ail  to  any  cause  beyond  the  carrier's 
control,  including  an  accumulation  of 
freight. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
m,  4,  in  Digest  Sop.  Ct.  1908.] 

Damages  —  carrier's  default  —  delay  — 
recovfsry  of  freight  paid  —  rebates. 

4.  The  recovery,  as  a  part  of  the  dam- 
ages canned  by  a  delay  in  transporting  an 
interstate)  shipment  of  perishable  freigl^  of 
the  freigiht  paid  upon  delivery  at  destina- 
tion, is  |iroperly  allowed,  notwithstanding 
the  prohibitions  of  the  Interstate  Com- 
merce Act  of  February  4,  1887  (24  Stat, 
at  L.  37t9,  chap.  104,  Comp.  Stat  1913, 
§  8563),  .against  deviations  from  the  filed 
tariffs  and  schedules,  and  against  rebates 
and  undue  preferences  and  discriminations, 
-^^especialljr  where  the  bills  of  lading  re- 
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quire  damages   to  be  computed  upon   the 
basifi  of  the  value  of  the  property  at  the 
place  and  time  of  ehipment. 
[For   other  cases,  see  Damafes,  VI.  e;  Car- 
riers, III.  e,  in  Digest  Sup.  Ct  1908.] 

[No.  677.] 

Argued  April  0  and  10, 1017.    Decided  April 

80,  1017. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Jersey  to  review  a 
jadgmen\t  affirmed  by  the  Court  of  £r- 
zors  and  Appeals^  of  that  state,  in  favor 
of  plain tilff  in  an  action  against  a  car- 
rier to  recover  damages  for  injury 
to  intersiUite  sliipments  of  perishable 
freight.    Affirmed. 

See  same  ease  below,  88  N.  J.  I^  376, 
96  Atl.  589. 

The  f aot&t  are  stated  in  the  opinion. 

Mr.  Fredcnic  D.  McKenney  argued  the 
cause,  and,  with  Messrs.  John  Spalding 
Flannery,  John  A.  Hartpence,  and  Al- 
bert C.  Wall,  filed  a  brief  for  plaintiff  in 
error: 

Federal  quiestions  were  involved. 

St.  Louis,  .L  M.  A  S.  R.  Co.  v.  Mc- 
Whirter,  229  17.  S.  265,  274-277, 57  L.  ed. 
U79,  1185,  1186,  33  Sup.  Ct.  Rep.  858; 
Norfolk  Southern  R.  Co.  v.  Ferebee,  238 
U.  S.  269-273,  59  L.  ed.  1303-1305,  35 
Sup.  Ct.  Rep.  781;  Southern  R.  Co.  v. 
Prescott,  240  U.  S.  632,  60  L.  ed.  836, 
36  Sup.  Ct.  Re().  469;  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  V.  Rankin,  241  U.  S.  319, 
60  L.  ed.  1022,  L.RA.1917A,  265,  36  Sup. 
Ct.  Rep.  555. 

The  right  to  sue  follows  title.     . 

Kelsea  v.  Ramsey  &  G.  Mfg.  Co.  55 
N.  J.  L.  320,  22  L.R.A.  415,  26  Atl.  907; 
3  Hutchinson,  Canr.  3d  ed.  §§  1304, 1305, 
1315,  1316;  6  Thomp.  Neg.  2d  ed.  1905, 
§  7422,  p.  461;  4  ElUott,  RaUroads,  2d 
ed.  §  1692,  p.  755;  Levy  v.  Weir,  38  Misc. 
361,  77  N.  Y.  Supp.  917. 

Not  only  was  it  not  negligent  for  de- 
fendant to  use  its  judgment  in  handling 
perishable  freight  in  such  an  emergency 
as  was  presented,  buit,  on  the  contrary, 
it  was  its  duty  to  do  just  what  it  did  do, 
and  for  that  reason,  ill  for  no  other,  the 
court  should  have  ruled  that  no  negli- 
genee  had  been  shown  in  the  case,  and 
directed  a  verdict  for  defendant;  and  it 
also  should  have  charged  the  jury  as  re- 
quested by  defendant,  .that  ''it  was  the 
duty  of  the  defendant  to  move  most  per- 
ishable freiirht  first  under  the  circum- 
stances of  this  case,  and  the  holding  back 
of  less  perishable  freight,  via.,  the  water- 
melons, until  the  peache»  had  been  de- 
livered,'was  not  negligence.^ 
ei  L.  ed. 


2  Hutchinson,  Carr.  3d  ed.  §  649,  p. 
713. 

After  the  defendant  had  proved  the 
excepted  cause  in  the  bill  of  lading  as 
the  proximate  cause  of  the  delay  com- 
plained of,  the  burden  was  on  the  plain- 
tiff to  show  n^ligence  of  the  defendant 
in  the  handling  under  that  excepted 
cause,  or  that  the  damage  eould  have 
been  averted,  notwithstanding  the  exist- 
ence of  the  excepted  cause,  by  the  use  of 
reasonable  skill  and  diligence. 

Clark  V.  Barnwell,  12  How.  272, 13  L. 
j  ed.  985;  Cau  v.  Texas  &  P.  R.  Co.  194 
U.  S.  427,  48  L.  ed.  1053,  24  Sup.  Ct. 
Rep.  663.  16  Am.  N^.  Rep.  659;  South- 
em  R.  Co.  V.  Prescott,  240  U.  S.  632,  60 
L.  ed.  836,  36  Sup.  Ct.  Rep.  469;  Michaels 
V.  Adams  Exp.  Co.  71  N.  J.  L.  41,  59 
Atl.  142 ;  Western  Transp.  Co.  v.  Downer, 
11  Wall  130,  20  L.  ed.  160;  The  Glen- 
lochy,  226  Fed.  972. 

If  there  was  not  sufficient  evidence  of 
negligence  in  the  case  to  warrant  its 
submission  to  the  jury,  or  if  there  was  no 
such  evidence,  it  was  the  duty  of  the 
trial  court  to  so  declare  and  to  direct  a 
verdict  for  the  defendant. 

Baldwin  v.  Shannon,  43  N.  J.  L.  596; 
Pleasants  v.  Fant,  22  Wall  116, 22  L.  ed. 
780. 

The  possibility  of  a  carrier  rebating 
to  a  favored  shipper  through  the  medium 
of  a  fictitious  claim  and  a  suit  for  dam- 
ages is  obvious. 

niinois  C.  R.  Co.  v.  W.  L.  Hooper  ft 
Sons,  233  Fed.  135. 

All  the  cars  were  carried  to  destina- 
tion, and  the  contents  were  sold,  either 
by  the  consignees  or  by  the  carrier  on 
account  of  the  consignees.  Where  the 
property  is  carried,  the  freight  accrues 
and  must  be  paid. 

2  Hutchinson,  Carr.  3d  ed.  §  802,  p. 
890. 

In  the  present  cases  the  carrier  was 
bound  to  charge  and  collect  the  freight, 
and  the  plaintiffs,  having  paid  it,  can- 
not now  have  it  refunded  through  the 
medium  of  the  verdict  of  a  jury. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton 

Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27 

Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075; 

Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S. 

242,  50  L.  ed.  1011,  26  Sup.  Ct  Rep. 

628;  Kansas  City  Southern  R.  Co.  v. 

Carl,  227  U.  S.  639,  57  L.  ed.  683,  33 

Sup.  Ct.  Rep.  391 ;  Erie  R.  Co.  v.  Wana- 

que  Lumber  Co.  75  N.  J.  L.  878,  69  Atl. 

168;  Illinois  C.  R.  Co.  v.  W.  L.  Hooper 

&^Sons,  233  Fed.  135;  Chicago  &  N.  W. 

R.  Co.  V.  William  S.  Stein  Co.  233  Fed. 

716;  P.  R.  Co.  V.  Quinn  &  Co.  37  N.  J. 

L.  J.  47;  Poor  v.  Chicago,  B.  &  Q.  R.  Co. 
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12  Inten.  Cobl  Rep.  418;  Louisville  A 
N.  R.  Co.  V.  Maxwell,  23?  U.  S.  94,  59  L. 
ed.  863,  L.R.A.1915E,  665,  P.U.R.1915C, 
300,  35  Sup.  Ct.  Rep.  494;  Armour  Pack- 
ing Co.  V.  United  States,  209  U.  S.  56,  83, 
52  L.  ed.  681,  695,  28  Sup.  Ct.  Rep.  428; 
Pennsylyania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184^  57  L.  ed. 
1446,  33  Sup.  Ct.  Rep.  893,  Ann.  Cas. 
1915A,  315;  MitcheU  Coal  &  Coke  Co. 
V.  Pennsylvania  R.  Co.  230  U.  S.  247, 
57  L.  ed.  1472,  33  Sup.  Ct.  Rep.  916; 
Loomis  V.  Lehigh  Valley  R.  Co.  240  U. 
S.  43,  60  L.  ed.  517,  36  Sup.  Ct.  Rep. 
228. 

Mr.  Edward  P.  Stout  argued  the 
eause,  and,  with  Mr.  George  S.  Hobart, 
filed  a  brief  for  defendant  in  error: 

The  jury  found,  as  a  matter  of  fact, 
that  there  was  evidence  of  n^ligence  on 
the  part  of  the  Pennsylvania  Railroad 
Company,  and  this  finding  was  affirmed 
by  the  court  of  errors  and  appeals  of 
th^  state  of  New  Jersey.  The  United 
States  Supreme  Court  will  not  review 
this  finding  of  fact. 

Baltimore  &  0.  B.  Co.  v.  Whitacre, 
242  U.  S.  169,  ante,  228,  37  Sup.  Ct. 
Rep.  33;  Hyde  v.  Booraem,  16  Pet. 
169,  176,  10  L.  ed.  925,  927;  United 
States  Exp.  Co.  v.  Ware,  20  Wall.  543, 
545,  22  L.  ed.  422,  423;  Miles  v.  United 
States,  103  U.  S.  304,  313,  26  L.  ed.  481, 
484;  Dower  v.  Richards,  151  U.  S.  658, 
663,  668,  38  L.  ed.  305,  307,  309, 14  Sup. 
Ct.  Rep.  452,  17  Mbr.  Min.  Rep.  704; 
Israel  v.  Arthur,  152  U.  S.  355,  362,  38 
L.  ed.  474,  478,  14  Sup.  Ct.  Rep.  583; 
Bartlett  v.  Lookwood,  160  U.  S.  368,  40 
L.  ed.  459,  16  Sup.  Ct.  Rep.  334;  Egan 
V.  Hart,  165  U.  S.  189,  41  L.  ed.  680, 
17  Sup.  -Ct.  Rep.  300;  Turner  v.  New 
fork,  168  U.  S.  90,  95,  42  L.  ed.  392, 
394,  18  Sup.  Ct.  Rep.  38;  Rhodes  v. 
Iowa,  170  U.  S.  412,  437,  42  L.  ed.  1088, 
1100,  18  Sup.  Ct.  Rep.  664;  New  Or- 
leans &  N.  E.  R.  Co.  V.  National  Rice 
MiU.  Co.  234  U.  S.  80,  58  L.  ed.  1223, 
34  Sup.  Ct.  Rep.  726. 

Under  the  Carmack  Amendment  the 
defendant  is  liable  to  the  lawful  holder 
of  the  bills  of  lading  for  any  loss,  dam- 
age, or  injury  to  the  property. 

Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491,  506,  57  L.  ed.  314,  320,  44  L.R.A. 
(N.S.)  257,  33  Sup.  Ct.  Rep.  148. 

If  there  is  any  evidence  of  negligence 
which  should  have  been  submitted  to  the 
jury,  it  is  immaterial  whether  the  testi- 
mony eame  from  the  defendant's  or  the 
plaintiff's  witnesses.  I 

New  Orleans  &  N.  S.  B.  Co.  T.  Na- 
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I  tional  Rice  MiU.  Co.  234  U.  S.  80,  8^3,  58 
L.  ^.  1223,  1226,  34  Sup.  Ct.  Rep.  726. 

Mr.  Edward  P.  Stout  also  filed  a  sepa- 
rate brief  for  defendant  in  error: 

No  Federal  question  is  presented  in 
the  record. 

New  Orleans  A  N.  E.  R.  Co.  v.  Na- 
tional Rice  MilL  Co.  234  U.  S.  W,  58  L. 
ed.  1223,  34  Sup.  Ct.  Rep.  726. 

The  concurrent  determination  of  the 
state  trial  and  appellate  courts  that 
there  was  evidence  of  n^ligcmce  will 
not  be  disturbed  by  the  F^eral  Su- 
preme Court  on  writ  of  error,  unless 
clearly  erroneous. 

Baltimore  A  0.  B.  Co.  v.  Whitaore, 
242  U.  S.  169,  ante,  228,  37  Sup.  Ct.  Bep. 
33;  Baugham  v.  New  York  P.  &  N.  B. 
Co.  241  U.  S.  237,  60  L.  ed.  977,  36  Sup. 
Ct.  Bep.  592;  Seaboard  Air  Line  B.  Co. 
V.  Benn,  240  U.  S.  290,  60  L.  ed.  1006, 
36  Sup.  Ct.  Bep.  567;  Great  Northern 
B.  Co.  V.  Knapp,  240  U.  S.  464,  60  L.  ed. 
745,  36  Sup.  Ct.  Bep.  399. 

When  a  carrier  relies  upon  the  ex- 
cepted cause,  either  at  common  law  or 
under  contract,  it  must  show,  in  order 
to  excuse  itself,  that  the  excepted  cause 
is  the  sole  and  proximate  cause  of  the 
injury. 

New  Brunswick  S.  B.  Sc,  Canal  Tranap. 
Co.  V.  Tiers,  24  N.  J.  L.  697,  64  Am. 
Dec.  394;  Beid  v.  Evansville  &  T.  H.  B. 
Co.  10  Ind.  App.  385,  5*3  Am.  St.  Bep. 
391,  35  N.  E.  703;  Merritt  v.  Earle,  29 
N.  Y.  115,  86  Am.  Dec.  292;  King  v. 
Shepard,  3  Story,  349,  Fed.  Cas.  No. 
7,804. 

The  negligence  of  the  defendant  was 
clearly  established. 

Chamock  v.  Texas  &  P.  B.  Co.*  194 
U.  S.  432,  48  L.  ed.  1057,  24  Sup.  Ct 
Bep.  671 ;  Carr  v.  De'iaware,  L.  &  W.  B. 
Co.  81  N.  J.  L.  534,  79  Atl.  322;  Burr  v. 
Adams  Exp.  Co.  71  N.  J.  L.  269,  58  Atl. 
609,  17  Am.  Neg.  Bep.  100;  Berg  v. 
Bapid  Motor  Vehicle  Co.  78  N.  J.  L.  724, 
75  Atl.  933. 

It  was  the  defendant's  duty  to  inform 
the  shippers  that  it  would  not  deliver 
the  watermelons  within  a  reasonable 
time.  Having  fai^ied  to  do  this,  it  must 
answer  for  the  cc^nsequences  of  the  de- 
lay. 

Helliwell  v.  Orrand  Trunk  B.  Co.  7 
Fed.  68;  Tiemey  v.  New  York  C.  ft  H. 
B.  B.  Co.  76  N.  Y.  305;  Carr  v.  Dela- 
ware,  L.  &  W.  B;.  Co.  81  N.  J.  L.  632,  79 
Atl.  322. 

The  true  mefining  of  a  stipulation  in 
a  bill  of  lading  limiting  the  value  of 
the  property  to  the  place  and  time  of 
shipment  is  discussed  in  the  following 
oases,  and  th<e  courts  held  that  where 

94S  U.  S. 


1016. 


PENNSYLVANIA  K.  00.  v.  OLIVIT  BROS. 


678-681 


the  property  was  injured  by  the  car- 
rier, the  freight  paid  by  the  shipper 
should  be  recovered  as  part  of  the  dam- 
ages. 

Pearse  v.  Quebec  S.  S.  Co.  24  Fed. 
285;  Brown  v.  Cunard  S.  S.  Co.  147 
Mass.  58,  16  N.  E.  717;  Pierce  ▼.  South- 
em  P.  Co.  120  CaL  156,  40  L.R.A.  350, 
47  Pac.  874,  52  Pac.  302,  1  Am.  Neg. 
Rep.  211,  3  Am.  N^.  Rep.  636;  Homer 
V.  Missouri  P.  R.  Co.  70  Mo.  App.  285; 
Kelly  V.  Southem  R.  Co.  84  S.  C.  252, 
137  Am.  St  Rep.  842,  66  S.  £.  198. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

This  is  a  consolidation  of  actions,  each 
action  expressed  in  a  number  of  counts, 
and  each  count  praying  for  the  recovery 
[579]  of  the  sum  of  |500  for  a  carload 
of  watermelons  received,  as  it  is  alleged, 
and  accepted  by  the  railroad  company  to 
be  transported  and  delivered  within  a 
reasonable  time  to  plaintiff  at  Jersey 
City,  New  Jersey,  and  all^^ing  that  by 
reason  of  the  failure  so  to  transport  and 
deliver,  a  large  number  of  the  melons 
were  wholly  lost  and  the  remainder  de- 
livered in  a  bad  and  damaged  condition. 

The  car  numbers  are  given,  the  places 
of  receipt,  all  of  which  were  in  North 
Carolina,  and  the  dates,  all  between  July 
26  and  August  2,  1912,  both  dates  in- 
clusive. 

The  answers  of  defendant  denied  the 
allegations  of  the  complaint  and  set  up, 
besides,  the  following  defenses:  If  the 
property  came  into  the  hands  of  defend- 
ant for  the  purpose  of  transportation, 
it  did  so  as  to  each  and  every  count  of 
the  complaint  under  the  terms  and  con- 
ditions of  a  certain  bill  of  lading  issued 
to  plaintiff  by  the  initial  carrier  of  the 
property,  pursuant  to  the  provisions  of 
the  Interstate  Commerce  Act,  constitut- 
ing an  express  agreement  whereby  the 
defendant  was  to  be  relieved  from  any 
and  all  liability  for  damage  to  the  prop- 
erty resulting  from  delay  in  transporta- 
tion and  delivery  if  the  delay  was  caused 
by  (a)  a  strike  or  strikes  among  de- 
fendant's employees;  (b)  an  accumula- 
tion of  freight  at  any  point;  (c)  or  by 
any  other  cause  or  causes  aver  which 
defendant  had  no  control. 

It  is  alleged  that  a  strike  did  take 

place  among  defendant's  employees  and 

continued  from  July  9, 1912,  to  the  21st 

of  that   month,   which   strike  was  the 

cause  of  the  alleged  delay;  also  that  an 

accumulation   of   freight   did   occur  at 

Jersey  City,  which  continued  from  July 

9  to  August  15  and  beyond. 

It  is  further  alleged  as  a  defense  that 
ei  Ii.  ed. 


no  claim  for  the  loss  or  damage  to  the 
property  was  made  in  writing,  as  re- 
quired by  the  respective  bills  of  lading 
of  defendant  at  the  point  of  delivery  of 
the  property  within  ten  days  after  its 
delivery,  or  after  due  time  for  its  de- 
livery to  plaintiff,  [580]  though  it  was 
agreed  between  plaintiff  and  defendant 
that  such  claim  should  be  made  at  the 
time,  place,  and  in  the  manner  men- 
tioned. 

Nor  was  there  any  claim  for  such  loss 
or  damage  made  in  writing  to  defendant 
at  the  point  of  delivery  or  point  of  origin 
within  four  months  after  the  delivery 
of  the  property,  or  after  a  reasonable 
time  for  delivery,  though  it  was  express- 
ly agreed  that  such  claim  should  be  made 
at  the  time,  place,  and  in  the  manner 
mentioned,  and,  if  not  so  made,  defend- 
ant should  not  be  liable. 

It  will  be  observed^  therefore,  that  the 
basis  of  the  action  is  that  certain  car- 
loads of  watermelons  were  received  for 
shipment  by  defendant  at  certain  places 
in  North  Carolina  for  transportation 
to  and  delivery  at  Jersey  City,  New  Jer- 
sey, and  that  defendant  f ail^  to  trans- 
port and  deliver  the  same  within  a 
reasonable  time,  in  consequence  of  which 
a  large  number  of  the  melons  were  lost 
and  the  others  delivered  in  a  bad  con- 
dition. 

In  point  of  fact  the  melons  were  not 
delivered  to  defendant  in  North  Caro- 
lina, but  in  such  state  to  a  carrier  with 
which  defendant  had  connections,  and 
were  delivered  to  defendant  at  Edge- 
moor,  Delaware,  to  be  transported  from 
there  to  Jersey  City,  and  were  so  trans- 
ported. 

The  melons  were  transported  on 
through  bills  of  lading  issued  by  the  ini- 
tial carrier,  which  contained  the  stipula- 
tions upon  which  the  defenses  are  based, 
to  wit:  (1)  That  the  delay  in  transpor- 
tation and  delivery  was  caused  by  a 
strike,  accompanied  by  demonstrations 
of  violence  over  which  defendant  had  no 
control  and  against  which  it  could  not 
contend;  (2)  that  there  was  a  conges- 
tion of  freight,  due  to  causes  beyond  its 
control ;  and  (3)  that  claims  for  damages 
were  not  made  within  the  time  required 
by  the  bills  of  lading, — that  is,  within 
ten  days  in  some  cases,  thirty  days  in 
others,  and  four  months  in  others. 

The  ultimate  basis  of  these  defenses  is 
the  Carmack  [581]  Amendment  to  the 
Interstate  Commerce  Act.  What  this 
amendment  requires  of  shipper  and  car- 
rier becomes  the  question  in  the  case. 

The  case  involves,  as  we  have  said,  a 
number  of  actions  tried  together  and 
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sabmitted  to  one  jury.  Plaintiff  was 
plaintiff  in  all  of  them  and  obtained 
judgment  which  was  af&rmed  by  the 
court  of  errors  and  appeals  on  the  au- 
thority of  another  case  of  like  kind. 

There  was  a  stipulation  which  concen- 
trated the  issues  and  removed  from  con- 
troversy the  amounts  involved.  For  in- 
stance, as  to  the  latter  it  was  stipulated 
that  tne  value  of  the  melons  at  the  time 
and  place  of  shipment  was  $13,465,  and 
that  they  were  sold  at  the  place  of  de- 
livery for  $8,895|  being  the  best  price 
which  could  be  obtained  for  them,  owing 
to  their  damaged  condition.  And  it  was 
further  stipidated  that  the  freight 
charges  paid  by  plaintiff  amounted  to  the 
sum  of  $5,484.59. 

As  to  the  other  elements,  it  was  stipu- 
lated that  the  melons  were  received  and 
accepted  by  defendant  at  Edgemoor, 
Delaware,  for  transportation  to  Jersey 
City,  New  Jersey,  in  accordance  with  the 
bills  of  lading;  that  the  usual  and  custo- 
mary time  for.  transportation  was  about 
seven  hours,  under  the  most  favorable 
circumstances;  that  plaintiff  was,  at  the 
time  of  bringing  the  actions,  and  is  now, 
the  lawful  holder  of  the  bills  of  lading; 
that  the  melons  were  received  at  Edge- 
moor  by  defendant  in  apparently  good 
order,  but  were  in  a  damaged  condition 
when  delivered  to  plaintiff  at  defendant's 
delivery  yard  at  Jersey  City,  and  that 
claims  for  damages  were  duly  made  in 
writing,  as  required  by  the  bills  of  lad- 
ing. 

The  cases  are  designated  as  the  ''64- 
count  case,"  the  ''13-count  case,"  and  the 
"11-count  case."  All  of  the  bills  of  lad- 
ing in  the  ''64-count  case,"  one  in  the 
"13-count  case,"  and  four  in  the  "11- 
count  case,"  contain  a  provision  exempt- 
ing the  carrier  from  liability  for  loss  or 
damage  resulting  "from  riote  or  strikes." 
Twelve  of  the  [582]  bills  of  lading  in 
the  "13-count  case"  and  seven  in  the  "U- 
count  case"  provide  that  the  carriers 
should  "not  be  liable  for  any  injury  to 
or  decay  of  fruits  or  vegetables,  or  other 
perishable  freight  due  to  detention  or 
delay  occasioned  by  an  accumulation  of 
freight  at  any  point  .  .  .  or  to  any 
other  causes  over  which  the  carriers 
have  no  control."  And  there  is  differ- 
ence in  times  of  demands. 

A  motion  is  made  to  dismiss  on  the 
ground  that  no  Federal  question  appears 
in  the  record,  or  alternatively,  if  one  ap- 
pears, it  is  without  merit.  In  support 
of  the  contentions  it  is  said  the  questions 
in  the  case  are  (1)  whether,  it  being 
stipulated  that  plaintiff  was  the  holder  | 
of  the  bills  of  lading,  it  was  the  owner  i 
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of  the  melons  at  the  time  the  shipments 
were  made;  (2)  whether  there  was  any 
evidence  of  negligence  of  defendant 
which  should  have  been  submitted  to  the 
jury;  and  (3)  whether  i>laintiff  was  en- 
titled to  recover  the  freight  paid  by  it 

The  first  question  involves  the  Car- 
mack  Amendment;  and,  considering  it, 
the  court  of  errors  and  appeals  decided 
that  "any  lawful  holder  of  a  bill  of  lad- 
ing issued  by  the  initial  carrier  pursuant 
to  the  Carmack  Amendment  •  .  .  up- 
on receiving  property  for  interstate 
transportation,  may  maintain  an  action 
for  any  loss,  damage,  or  injury  to  such 
property  caused  by  any  connecting  car- 
rier to  whom  the  goods  are  delivered." 
[88  N.  J.  L.  235,  96  Atl.  588.]  Citing 
Adams  Exp.  Co.  v.  Croninger,  226  U.  8. 
491,  57  L.  ed.  314,  44  L.R^(N.S.)  257, 
33  Sup.  Ct  Rep.  148. 

We  are  not  prepared  to  say  that  a 
contest  of  this  view  is  frivolous,  and  the 
motion  to  dismiss  is  denied.  Besides,  it 
is  contended  that  the  shipments  having 
been  in  interstate  commerce,  they  are 
subject  to  and  governed  by  the  Inter- 
state Commerce  Act. 

Coming  to  the.  merits  of  the  question, 
however,  we  concur  with  the  court  of  er- 
rors and  appeals  in  its  construction  of  the 
Carmack  Amendment.  It  provides: 
"That  any  common  carrier  ...  re- 
ceiving property  for  transportation  from 
a  point  in  one  state  to  a  point  in  [583] 
another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to 
the  lawful  holder  [italics  ours]  thereof 
for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it.  .  .  ."  [34 
Stat,  at  L.  595,  chap.  3951,  Comp.  Stat. 
1913,  §  8592.] 

The  crucial  words  are  'lawful  holder." 
Defendant  contends  that  they  mean  '^he 
owner  or  someone  shown  to  be  duly  au- 
thorized to  act  for  him  in  a  way  that 
would  render  any  judgment  recovered  in 
such  an  action  against  the  carrier  res  ad* 
judicata  in  any  other  action."  And  §  8 
of  the  Interstate  Commerce  Act  is  re- 
ferred to  as  fortifying  such  view.  It 
provides  that  "such  common  carrier  shall 
be  liable  to  the  person  or  persons  in- 
jured" in.  consequence  of  any  violi^ns 
of  the  aet.^ 

To  accept  this  view  would  make  {  8 
contradict  the  Carmack  Amendment  (§ 

i"See.  8.  That  in  case  any  common  car- 
rier subject  to  the  proviBions  of  this  act 
shall  do,  cause  to  be  done,  or  permit  to  be 
done  any  act,  matter,  or  thing  in  this  act 
prohibited  or  declared  to  be  unlawful,  or 
shall  omit  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  sudi  common 
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20)  I  it  having  only  a  general  purpose, 
whereas  the  purpose  of  the  amendment 
is  special  and  deftoit^y  expresses  the  law- 
ful holder  of  the  bill  of  lading  to  be  the 
person  to  whom  the  carrier  shall  be  liable 
''for  any  loss,  damage,  or  injury"  to 
property  caused  by  it.  Adams  Exp.  Co. 
T,  Croninger,  supra. 

The  next  contention  of  defendant  is 
that  there  was  error  in  applying  the  bur- 
den of  proof  upon  the  motion  to  direct 
a  verdict  for  defendant. 

The  grounds  of  the  contention  urged  at 
the  trial  and  now  repeated  are  that,  by 
certain  of  the  bills  of  lading,  the  carrier 
is  relieved  from  liabili^  in  case  of  a 
strike,  by  certain  others  in  case  of  delays 
occasioned  by  causes  beyond  [584]  its 
control,  and  by  others  in  case  of  an  ac- 
cumulation of  i^ight  proved  to  be  a 
matter  beyond  the  control  of  the  carrier. 
And  these  causes  having  been  proved,  it 
is  contended  the  carriers  were  brought 
within  the  protection  of  the  stipulation, 
and  it  became  incumbent  upon  plaintiff 
to  show  that  defendant,  in  one  way  or  an- 
other, failed  'to  handle  the  situation  at 
that  time  in  a  way  which  was  free  from 
negligence."  It  was  and  is  contended  that 
the  whole  issue  was  shifted  "from  the 
general  allegation  of  negligence  to  the 
allegation  that  the  injury  was  caused  be- 
cause the  defendant  failed  to  perform  the 
duty  which  it  was  obli^  to  perform  un- 
der the  law."  Counsel  concede  that  the 
whole  question  was  whether,  when  the 
proof  was  that  'there  was  the  excepting 
cause,"  defendant  did  what  it  "should 
have  done  to  meet  the  situation:"  and  the 
burded  was  upon  the  plaintiff  to  show 
that  the  carrier  did  not  do  what  it  "ought 
to  have  done." 

The  court  rejected  the  contention.  It 
replied  that  merely  proving  an  accumula- 
tion of  freight  or  a  strike  did  not  shift 
the  burden  of  proof,  but  that  to  complete 
its  defense  the  carrier  must  show  that  the 
strike  or  the  accumulation  of  freight 
caused  tiie  delay  in  executing  its  contract 
to  deliver  the  property. 

If  we  should  grant  that  the  ruling  was 
technically  erroneous,  its  effect  in  the 
case  can  hardly  be  estimated,  in  view  of 
the  instructions  of  the  court  to  the  jury, 
entirely  considered.  They  are  too  long  to 
quote,  but  we  may  say  of  them  that  tiiey 
were  very  carefully  expressed  to  give  the 
jury  the  elements  of  decision. 

The  court  told  the  jury  that  defendant ' 


had  proved  a  cause  beyond  its  control; 
that  is,  a  strike;  and,  at  the  request  of 
defendant,  further  instructed  that  if  no 
negligence  on  the  defendant's  part  was 
shown,  defendant  was  not  liable,  and  that 
the  burden  of  proving  such  negligence 
was  upon  the  plaintiff.  A  like  instruc- 
tion was  given  as  to  any  cause  beyond 
defendant's  control,  including  an  [585] 
accumulation  of  freight,  if  reasonable 
care  was  exercised  by  defendant  to  re- 
lieve the  situation,  that  n^ligence  was 
not  to  be  presumed,  but  must  be  affirma- 
tively proved;  and  that  the  burden  of 
proving  it  was  upon  plaintiff.  "The  ques- 
tion is,"  the  court  said,  "whether  or  not, 
in  the  light  of  what  occurred  over  there, 
the  defendant  in  this  case  has  been  diown 
by  the  greater  weight  of  the  evidence  to 
have  been  negligent  in  the  forwarding 
and  the  delivery  of  this  freight  If  it 
has  been,  why  these  plaintiffs  are  entitled 
to  recover  and  to  have  you  assess  their 
damages,  unless  some  of  these  other  de- 
fenses have  been  made  out  by  the  great- 
er weight  of  the  evidence.  If  the  defend- 
ant has  not  been  shown  to  have  been 
negligent  in  the  particular  indicated,  why, 
then,  manifestly,  the  defendant  is  not  re- 
sponsible, and  the  verdict  in  all  the  cases 
where  these  rules  apply  would  have  to  be 
for  the  defendant." 

Defendant,  however,  contended  that 
there  was  not  sufficient  evidence  of  negli- 
gence to  justify  the  submission  of  the 
case  to  the  jury.  Counsel,  in  attempted 
support  of  the  contention,  select  certain 
elements  in  the  case,  ignoring  others  and 
their  probative  value.  That  is,  counsel 
ignore  the  fact,  of  which  there  was  evi- 
dence, that  the  melons  were  received  for 
shipment  after  the  strike  was  over,  and 
the  fact,  of  which  there  was  evidence, 
that  the  delay  in  delivery  was  caused  by 
the  use  by  defendant  of  tracks  where 
melons  were  usually  delivered  for  the  de- 
livery of  peaches,  usually  delivered  else- 
where, to  the  exclusion  of  melons,  which 
were  placed  in  storage  tracks  at  the 
"meadows." 

The  fourth  contention  is  that  plaintiff 
should  not  recover  as  part  of  its  damages 
the  freight  paid  upon  delivery  at  desti- 
nation. 

The  contention  is  rested  upon  the  pro- 
hibition of  the  Interstate  Commerce  Act 
against  deviation  from  the  filed  tariffs  and 
schedules  and  against  rebates  and  undue 
preferences  and   discriminations.     It  is 


carrier  shall  be  liable  to  the  perBon  or  per- 
lons  injured  thereby  for  the  fall  amount  of 
damages  sustained  in  oonsequenoe  of  any 
such  violation  of  the  provisions  of  this  act» 
together  with  a  reasonable  counsel  or  at- 
ei  L.  ed. 


tomejr's  fee,  to  be  fixed  by  the  court  in  every 
case  of  recovery,  which  attorney's  fee  shall 
be  taxed  and  collected  as  part  of  the  costs 
in  the  case."  24  Stat,  at  L.  382,  chap.  104, 
Comp.  Stat  1913,  {  8572. 
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not  asserted  in  the  [580]  present  case 
that  there  was  an  evasion  of  the  statute 
or  an  attempt  to  evade,  but  that  the  pos- 
sibility of  such  result  makes  the  recovery 
of  freight  illegal.  It  is  urged,  besides, 
that  the  melons  were  carried  to  destina- 
tion and  were  there  sold  by  plaintiff  or 
on  its  account,  and  that  freight  liiereby 
accrued  and  was  properly  paid.  For 
which  2  Hutchinson  on  Carriers,  3d  ed.  § 
802,  is  cited.  But  the  dted  authority 
shows  that  to  be  the  rule  when  the  loss  or 
damage  results  from  no  fault  or  negLL- 
genoe  of  the  carrier.  And,  besides,  to 
the  contentions  the  plaintiff  opposes  the 
terms  of  the  bills  of  lading,  they  provid- 
ing that  the  amount  of  loss  or  damage 
for  which  a  carrier  is  liable  "shall  be 
computed  on  the  basis  of  the  value  of  the 
property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including 
the  freight  charges,  if  paid)  at  the  place 
and  time  of  shipment.    .    .    ." 

Some  of  the  bills  of  lading  do  not  con- 
tain this  provision,  but  it  was  agreed  at 
the  trial  ttiat  the  proper  measure  of  dam- 
ages was  to  be  computed  upon  the  basis 
of  the  value  of  the  property  at  the  place 
and  time  of  shipment  and  that  such  meas- 
ure should  be  read  into  all  of  the  bills  of 
lading.  As  plaintiff  further  says,  to  re- 
cover the  damages  sustained  by  it,  based 
upon  this  value,  plaintiff  must  receive 
from  defendant  the  difference  between 
this  value  and  the  proceeds  of  the  sale, 
and  the  freight  paid.  In  this  we  concur, 
and  therefore  there  was  no  error  in  in- 
cluding in  the  recovery  such  freight.  Shea 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  63  Minn.  228,  65  N.  W.  458;  Davis 
V.  New  York,  0.  &  W.  R.  Co.  70  Minn. 
37,  44,  72  N.  W.  823;  Homer  v.  Mis- 
souri P.  R.  Co.  70  Mo.  App.  285,  294; 
Tibbits  v.  Rock  Island  &  P.  R.  Co.  49 
111.  App.  567,  572.  The  plaintiff  was 
no  more  than  made  whole. 

Aftened. 
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This  case  is  governed  by  the  decision  in 
Pennsylvania  R.  Co.  v.  Olivit  Brothers, 
ant^  9Q8. 
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30,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Jersey  to  review  a  judg- 
ment affirmed  by  the  Court  of  Errors 
and  Appeals,  of  that  state,  in  favor  of 
plaintiff  in  an  action  against  a  carrier 
to  recover  damages  for  injury  to  inter- 
state shipments  of  perishable  freight. 
Affirmed. 

See  same  case  below,  88  N.  J.  L.  235, 
96  Atl.  588. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  McEenney  argued 
the  cause,  and,  with  Messrs.  John  Spald- 
ing Flannery,  John  A.  Hartpence,  and 
Albert  C.  WaU,  filed  a  brief  for  plain- 
tiff in  error. 

Mr.  Edward  P.  Stout  argued  the 
cause,  and,  with  Mr.  George  S.  Hobart, 
filed  a  brief  for  defendants  in  error. 

For  contentions  of  counsel,  see  their 
briefs  as  reported  in  Pennsylvania  R. 
Co.  V.  Olivit  Bros,  ante,  908. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court : 

Action  in  seven  counts  praying  for 
damages  caused  by  delay  in  the  deUvery 
of  certain  watermelons  received  for 
shipment  and  accepted  by  an  initial  car- 
rier at  certain  places  in  the  state  of 
Georgia,  to  be  transported  to  Jersey 
City,  New  Jersey,  and  transferred  in 
good  condition  to  defendant's  line  at 
Edgemoor,  Delaware,  a  point  on  the 
route. 

A  violation  of  the  contract  of  carriage 
is  charged  in  that  the  melons  were  not 
transported  within  a  reasonable  time,  by 
reason  of  which  a  large  part  of  them  was 
lost  and  the  rest  delivered  in  a  damaged 
condition. 

[588]  The  defenses  were  denials  of 
the  allegations  of  the  complaint,  and  an 
averment  that  the  delay  in  delivery  was 
caused  by  a  strike  on  the  road,  for  which 
cause,  under  the  bills  of  lading  issued 
by  the  initial  carrier  pursuant  to  the  In- 
terstate Commerce  Act,  defendant  was 
exempt  from  liability  for  damages.  This 
was  one  of  the  defenses  in  No.  577  [243 
U.  S.  574,  ante,  908,  37  Sup.  Ct.  Rep. 
468],  with  which  this  case  was  sub- 
mitted. 

Judgment  was  entered  for  plaintiff  by 
consent,  and  that  plaintiff's  damages  be 
assessed  at  $1,841.13,  '^reserving  to  de- 
fendant the  right  to  reduce  said  judg- 
ment in  accordance  with  its  exceptions 
and  objections  pertaining  to  the  measure 

of  danoiages,  and  without  prejudice  to  de- 

44S  17.  B. 
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fendant  to  appeal  from  teid  judgment, 
pursuant  to  law/^' 

The  judgment  was  affirmed  by  the 
Court  of  Errors  and  Appeals.  88  N.  J. 
L;  235,  96  Atl.  588,  79  Atl.  322).  Indeed, 
it  was  upon  the  opinioii  in  the  latter 
ease  that  the  Court  of  Errors  iind  Ap- 
peals decided  No.  577. 

On  the  authority  of  No.  577  the  motion 
to  dismiss  whioh  is  made  is  overruled 
and  the  judgment  is 

Affirmed. 


O.  WASHINGTON  LOTT,  Appt., 

V. 

DAVID   W.    PITTMAN,    Sheriff   of   Ware 
County,  Georgia. 

(See  a  0.  Reporter's  ed.  588-691.) 

ConsUtnUonal  law  —  due  process  of  law 
—  criminal  proceedings  —  affimiancse 
of  sentence  by  divided  court  —  par- 
ticipation by  newly  appointed  Judge 
in  afflrmance. 

The  affirmance  by  an  equally  divided 
eourt,  conformably  to  Ga.  Code,  1910, 
f  0116,  of  a  sentence  to  life  imprieonment 
upon  a  conviction  for  murder,  did  not  de- 
prive the  prisoner  of  his  liberty  without  due 
process  of  law,  contrary  to  U.  S.  Const. 
14th  Amend.,  although  but  one  half  of  the 
judges  of  the  appellate  court  who  partici- 
pate in  its  opinion  heard  the  argument, 
and  although  one  of  the  judges  who  voted 
to  affirm  was  not  even  a  member  of  the 
court  when  the  case  was  argued,  where, 
after  his  appointment,  notice  was  given  to 
parties  ana  counsel  in  all  cases  then  pend- 
ing in  which  argument  had  been  heard  prior 
to  his  i^ipointment,  and  which  were  to  be 
passed  upon  bv  him,  setting  the  time  for  the 
reargument  of  such  cases. 
[Dae  process  of  law  in  criminal  matters,  see 
Constitutional  Law,  779-830,  in  Digest  Sup. 
Ct.  1908.1 

[No.  894.] 

Submitted  April  13,  1917.     Decided  AprU 

30,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
Distriot  of  G^rgia  to  review  an  order 
refusing  relief  by  habeas  corpus  to  a 
person  in  custody  under  a  criminal  sen- 
tence. Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  John  Randolph  Cooper  submitted 
the  cause  for  appellant.  Mr.  T.  A.  Wal- 
lace was  on  the  brief: 

Due  process  requires  that  the  court 
which  assumes  to  determine  the  rights 

<.  Jj.  ed. 


of  parties  shall  have  jurisdiction,  and 
that  there  shall  he  notice  and  opportu- 
nity for  hearing  g^ven  the  parties. 

Twining  v.  New  Jersey,  211  U.  S.  Ill, 
53  L.  ed.  Ill,  29  Sup.  Ct  Rep.  14;  Hovey 
T.  EUiotti  167  U.  S.  4%  42  L.  ed.  215, 
17  Sup;  Ct.  Rep»  841)  Roller  t.  Holly, 
176  U.  S.  398,  44  K  ed.  520,  20  Sup.  Ct. 
Rep.  410;  Londoner  ▼.  Denver,  210  U.  S. 
373,  52  K  ed.  1103,  28  Sup.  a.  R^. 
708;  Brown  v.  New  Jersey,  175  U.  S. 
174,  44  L.  ed.  119,  20  Sup.  Ct.  Rep.  77; 
Hurtado  v.  California,  110  U.  S.  516,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Frank  v.  Mangnm,  237  U.  S.  309,  326, 
332,  59  L.  ed.  969,  979,  982,  35  Sup.  Ct. 
Rep.  582. 

The  judgment  afftrmed  by  the  Georgia 
supreme  court  was  rendered  against  ap- 
pellant without  due  process  of  law,  as 
required  by  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  as  no 
notice  was  given  him  and  no  adequate 
opportunity  to  defend  was  afforded  him. 

Louisville  &  N.  R.  Co.  v.  Schmidt,  177 
U.  S.  230,  44  L.  ed.  747,  20  Sup.  Ct.  Rep. 
620;  Simon  v.  Craft,  182  U.  S.  427,  45 
L.  ed.  1165,  21  Sup.  Ct.  Rep.  836;  Davis 
V.  St.  Louis  County,  65  Minn.  310,  33 
L.RJL.  432,  60  Am.  St.  Rep.  475,  67  N. 
W.  997;  Hooker  v.  Los  Angeles,  188  U. 
S.  318,  47  L.  ed.  487,  63  L.R.A.  471,  23 
Sup.  Ct.  Rep.  395;  Holmes  v.  Conway, 
241  U.  S.  625,  60  L.  ed.  1211,  36  Sup. 
Ct.  Rep.  681 ;  Grannis  v.  Ordean,  234  U. 
S.  385,  58  L.  ed.  1363,  34  Sup.  Ct.  Rep. 
779. 

The  due  process  clause  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States  does  not  control  mere 
forms  of  procedure  in  state  courts  or 
regulate  practice  therein.  All  its  re- 
quirements are  complied  with,  provided 
in  the  proceedings  which  are  claimed  not 
to  have  been  due  process  of  law  the  per* 
son  condemned  has  had  sufficient  notice, 
and  adeq^uate  opportunity  has  been  af- 
forded him  to  defend. 

Iowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389, 
40.  L.  ed.  467,  16  Sup.  Ct  Rep.  344; 
Wilson  V.  North  Carolina,  169  U.  S.  586, 
42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435; 
Louisville  &  N.  R.  Co.  v.  Schmidt,  177 
U.  S.  236,  44  L.  ed.  747,  20  Sup.  Ct  Rep. 
620. 

Mr.  Clifford  Walker,  Attorney  General 
of  (Georgia,  submitted  the  cause  for  ap- 
pellee : 

The  procedure  in  this  case  has  been 
thoroughly  consistent  with  due  process 
of  law. 

Twining  v.  New  Jersey,  211  U.  S.  Ill, 
53  L.  ed.  Ill,  29  Sup.  Ct.  Rep.  14. 
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Mr.  Justice  McKonna  delivered  the 
opinion  of  the  court : 

Petition  in  habeas  oorpos,  in  which 
appellant  was  petitioner,  which  presents 
the  following  facts,  stated  narratively: 
Appellant  is  confined  in  the  common 
jail  of  Ware  county  in  execution  of  a 
life  sentence  upon  conviction  for  murder, 
the  sentence  having  been  afftrmed  by 
the  supreme  court  of  that  state.  The 
court  was  evenly  divided  in  opinion,  and 
therefore  the  judgment  was  afftrmed  by 
operation  of  law  under  the  provision  of 
that  part  of  §  6116  of  the  Code  of 
Georgia  of  1910  which  in  as  follows: 
"In  all  cases  decided  by  a  full  bench  of 
six  justices,  the  concurrence  of  a  major- 
ity shall  be  essential  to  a  judgment  of 
reversal;  and  if  the  justices  are  evenly 
divided,  the  judgment  of  the  court  be- 
low shidl  stand  aifirmed." 

Three  of  the  judges  did  not  hear  the 
argument,  but  participated  in  the  opin- 
ion of  the  court. 

The  case  was  argued  before  the  su- 
preme court  on  June  3,  1916,  and  when 
it  was  argued  Justice  Gilbert  was  not 
even  a  member  of  the  court,  but  was 
appointed  in  [590]  September,  1916,  to 
*  fill  the  place  made  vacant  by  the  death 
of  a  member  of  the  court. 

Upon  these  facts  it  is  averred  that  ap- 
pellant was  denied  a  right  guaranteed 
by  the  Constitution  and  laws  of  the 
United  States, — the  benefit  of  counsel 
and  right  to  be  heard, — which  abridged 
his  privileges  and  immunities  as  a  citi- 
zen of  the  United  States,  deprived  him 
of  liberty  without  due  process  of  law, 
and  of  his  right  to  have  a  judicial  de- 
termination of  his  guilt  or  innocence  by 
a  reviewing  court. 

Attached  to  the  petition  was  a  tran- 
script of  the  record  in  the  trial  court 
and  the  supreme  court. 

His  prayer  to  be  discharged  was  de- 
nied. An  appeal  was  allowed,  the  court 
certifying  that  there  was  probable  cause. 
It  appears  from  the  transcript  of  the 
record  that  the  judgment  afftrming  the 
sentence  was  rendered  after  Justice  Gil- 
bert had  taken  his  seat  as  a  member  of 
the  court,  and  that  if  he  had  not  taken 
part  the  judgment  would  have  been  re- 
versed. It  also  appears  that  after  the 
judgment  a  petition  for  rehearing  was 
filed  which  attacked  the  statute  permit- 
ting a  judgment  of  affirmance  by  a  di- 
vided court  upon  the  same  grounds  as 
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those  alleged  in  the  petition  for  habeas 
corpus  and  now  urged  here,  and  also 
attacked  the  judgment  for  the  participa- 
tion therein  of  Justice  Gilbert. 

It  was  stated  in  the  petition  for  re- 
hearing as  follows: 

''This  case  having  been  heard  before 
three  justices  by  oral  argument,  or  rather 
Wash  Lott  having  appeared  by  attor- 
neys, the  case  having  been  passed  upon 
by  the  court  as  a  whole,  consisting  of 
the  entire  six  judges,  and  the  defendant 
not  having  been  heard  before  the  said 
six  judges,  either  in  person  or  by  attor- 
neys, movant  begs  leave  to  eiui  the 
court's  attention  to  §  6115  of  the  Code 
of  1910  which  is  as  follows : 

"  'Whenever  any  justice  in  either  divi- 
sion differs  from  the  other  two  as  to 
any  particular  case  pending  before 
[591]  it,  such  case  shall  go  to  the  court 
as  a  whole,  or  any  one  or  more  justices 
of  the  other  division  may  be  argued  be- 
fore one  division  only,  it  may,  upon  its 
own  motion,  but  not  otherwise,  order  a 
reargument  therein.' '' 

It  was  suggested  that  the  court  "hear 
reargument  in  this  case  on  its  own  mo- 
tion" because  the  court  had  overlooked 
the  section  of  the  Code  quoted  above 
and  the  provision  of  the  Constitution  of 
the  United  States  which  gives  assurance 
that  no  person  shall  be  deprived  of  his 
liberty  without  due  process  of  law. 

The  petition  was  filed  November  24th 
and  overruled  December  19, 1916.  Upon 
what  consideration  it  does  not  appear; 
but  it  may  be  presumed  that  the  court 
was  of  opinion  that  the  statute  of  the 
state  had  been  adequately  complied  with. 
The  Attorney  (General  asserts  in  his 
brief,  and  there  is  no  denial  by  appel- 
lant, that  after  the  appointment  of  Jus- 
tice Gilbert  notice  was  given  to  parties 
and  counsel  in  all  cases  then  pending  in 
which  argument  had  been  heard  prior  to 
his  appointment,  and  which  were  to  be 
passed  on  by  him,  setting  a  time  for  re- 
argument of  such  cases.  The  appellant, 
therefore,  was  given  an  opportunity  to 
be  heard.  Besides,  the  right  of  appeal 
is  not  essential  to  due  process.  Reets  v. 
Michigan,  188  U.  S.  505,  508,  47  L.  ed. 
563,  566,  23  Sup.  Ct.  Rep.  390.  It  was, 
therefore,  competent  for  the  state  to 
prescribe  the  procedure  and  conditions, 
and  the  cases  cited  by  appellant  are  not 
apposite. 
Order  affirmed. 

24S  V.  8. 
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8T.  LOUIS,  I.  M.  &  S.  R.  CO.  t.  8TABBIBD. 


[5021  ST.  LOUIS,  IRON  MOUNTAIN,  k 
SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err., 

T. 

C.  A.  6TARBIRD,  Administrator  of  the 
Estate  of  Adam  Miller,  Deceased.     (No. 

276.) 

C.  A.  STARBIRD,  Administrator  of  the 
Estate  of  Adam  Miller,  Deceased,  Plff.  in 
Err., 

V. 

ST.  LOUIS,  IRON  MOUNTAIN,  k  SOUTH- 
ERN RAILWAY  COMPANY.    (No.  796.) 

(See  a  a  Reporter's  ed.  692-607.) 

Brror  to  state  oonrt  —  Federal  qnes- 
tl<m  —  how  raised  and  decided. 

1.  A  right,  the  creation  of  a  Federal 


statute,  was  especially  set  up  or  claimed, 
and  decided  against,  within  the  meaning  of 
the  Judicial  Code,  |  237,  goyeming  ¥nits 
of  error  from  the  Federal  Supreme  Cknirt 
to  state  courts,  where  the  action  was  one 
against  the  initial  carrier  of  an  interstate 
shipment  to  recorer  upon  a  through  hill  of 
lading  for  the  negligence  of  the  oonneeting 
carriers,  as  well  as  of  itself,  and  was 
brought  since  the  passage  of  the  Carmack 
Amendment  of  June  29,  1906  (84  Stat,  at 
L.  684,  chap.  3691,  Comp.  Stat.  1913,  | 
8692),  to  the  Act  of  February  4,  1887  (24 
Stat  at  L.  379,  chap.  I94),  |  20,  by  whioh 
Congress  took  entire  possession  of  the  sub- 
ject of  the  rights  and  liabilities  growing  out 
of  contracts  for  interstate  shimnents,  and 
the  defendant  carrier,  though  not  specifically 
mentioning  the  Federal  statute  m  its  an- 
swer, did  specifically  plead  a  breach  oi  the 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin ▼.  Hunter,  4  L.  ed.  U.  S.  97;  Ham- 
blin  ▼.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884; 
and  Kipley  v.  Illmois,  42  L.  ed.  U.  S. 
998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  t.  Garbade,  02 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
y.  McOrew,  63  LJI.A.  33. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a 
Floral  question  in  order  to  confer  juris- 
diction on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a 
state  court — see  note  to  Hooker  v.  Loa 
Angeles,  63  L.B.A.  471. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rcL  Hill  t.  Dockery,  63 
L.R.A.  671. 

On  appellate  review  in  Federal  Su- 
preme Court  of  state  court  decisions  in- 
volving questions  of  interstate  commerce 
— see  note  to  American  Exp.  Co.  v.  Iowa, 
49  L.  ed.  U.  S.  417. 

As  to  rights  and  liabilities  of  connect- 
ing carriers — see  notes  to  Fox  v.  Boston 
AM.  R.  Co.  1  Lit.  A.  703;  Crossan  v. 
New  York  &  N.  E.  R.  Co.  3  L.R.A.  766; 
Hill  V  Denver  &  R.  G.  R.  Co.  4  L.R.A. 
376;  Tntemational  &  G  N.  R.  Co.  v.  Tis- 
dale,  4  L.R.A.  545;  Browning  v.  Good- 
rich Ti*ansp.  Co.  10  L.R.A.  415;  Rich- 
mond ft  D.  R.  Co.  V.  Payne,  6  L.R.A. 
61  L.  ed. 


849;  Adams  Exp.  Co.  v.  Harris,  7  L.R.A. 
214;  Miller  v.  South  Carolina  R.  Co.  0 
L.R.A.  833;  and  Roy  v.  Chesapeake  A  0. 
R.  Co.  31  L.R.A.(N.S.)  1. 

On  validity  of  agreement  to  restrict 
carrier's  liability,  generally — see  notes 
to  Missouri  P.  R.  Co.  v.  Ivey,  1  L.R.A. 
500;  Hart  well  v.  Northern  P.  Exp.  Co. 
3  L.R.A.  342;  Richmond  &  D.  R.  Co.  v. 
Payne,  6  LJI.A.  849;  Adams  Exp.  Co.  v. 
Harris,  7  L.R.A.  214;  Duntley  v.  Boston 
&  M.  R.  Co.  9  L.R.A.  452;  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Gatewood,  10  L.R.A.  419; 
Pacific  Exp.  Co.  v.  Foley,  12  L.R.A.  799; 
Deming  v.  Merchants'  Cotton  Press  ft  S. 
Co.  13  L.R.A.  518;  Ballon  v.  Earle,  14 
L.R.A.  433;  Little  Rock  ft  Ft.  S.  R.  Co. 
V.  Cravens,  18  L.B.A.  527;  Everett  v. 
Norfolk  ft  S.  R.  Co.  1  L.R.A.(N.S.)  985; 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  12  L.  ed.  U.  S.  465;  and 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Solan,  42 
L.  ed.  U.  S.  688. 

On  the  construction  of  the  Hepburn 
Act  (Carmack  Amendment) — see  note 
to  Galveston,  H  ft  S.  A.  R.  Co.  v.  Wal- 
lace, 56  L.  ed.  U.  S.  516. 

On  the  validity  of  stipulation  in  car- 
rier's contract  requiring  notice  of  loss  . 
within  a  specified  time  as  applied  to  loss 
due  to  carrier's  negligence — see  note  to 
Houtx  V.  Union  P.  R.  Co.  17  L.R.A. 
(N.S.)  628. 

As  to  notice  of  loss  or  injury  to  goods 
required  by  carrier's  contract  as  a  con- 
dition precedent — see  note  to  Hoye  v. 
Pennsylvania  R.  Co.  17  L.R.A.(N.S.) 
642. 

As  to  the  validity  of  contract  limit- 
ing tune  for  bringing  action,  or  for  pres- 
entation of/ claims  for  damages,  where 
statute  or  Constitution  prohibits  carrier 
from  limiting  its  common-law  liability — 
see  note  to  Liquid  Carbonic  Co.  v.  Nor- 
folk ft  W.  R.  Co.  13  L.R.A.(N.S.)  753. 
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obligation  under  the  bill  of  lading  to  report 
claims  for  damages  to  the  terminal  carrier 
in  writing  within  thirty-six  hours  after  the 
consignee  had  been  notified  of  the  arrival 
of  the  freight  at  the  place  of  delivery,  in- 
sistinff  that  such  obligation  had  not  been 
complied  with,  and  the  state  court,  in  de- 
ciding the  case  against  the  carrier,  stated 
that  a  through  bill  of  lading  had  been  issued 
and  would  he  controlling  in  the  absence  of 
special  facts  which  it  found  as  to  the  effect 
of  verbal  notice  ^ven  to  certain  agents  of 
the  terminal  earner. 
[For  other  cases,  see  Appeal  and  Error,  1168- 

1248.  1393-1480,  17S1-2049,  in  Digest  Sap. 
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Carriers  —  limiting  liability  —  notice  of 
claim. 

2.  A  stipulation  in  a  through  bill  of 
lading  for  an  interstate  shipment  of  peaches 
that  the  carrier  issuing  the  bill  of  lading 
shall  not  be  held  liable  for  damages  unless 
a  claim  for  damages  is  reported  by  the  con- 
signee in  writing  to  the  terminal  carrier 
within  thirty-six  hours  after  the  consignee 
has  been  notified  of  the  arrival  of  the 
freight  at  the  place  of  delivery  is  valid  and 
not  unreasonable. 

[For  other  cases,  see  Carriers,  II.  b,  7,  b; 
II.  c  in  Digest  Sup.  Ct.  1908.] 

Carriers  —  limiting  liability  —  notice  of 
claim. 

3.  Written  notice  within  the  time  stipu- 
lated of  an  intention  to  make  a  claim  for 
damages,  without  specifying  the  amount  of 
the  damages  claimed,  is  a  sufficient  com- 
pliance with  a  stipulation  in  the  through 
bill  of  lading  for  an  interstate  shipment  of 
peaches  that  the  carrier  issuing  the  bill 
shall  not  be  held  liable  for  damages  unless 
a  claim  for  damages  is  reported  by  the  con- 
signee in  writing  to  the  terminal  carrier 
within  thirty-six  hours  after  the  consis^ee 
has  been  notified  of  the  arrival  of  the  freight 
at  the  place  of  delivery. 

[For  other  cases,  see  Carriers,   II.  b,  7,   b; 
II.  c,  in  Digest  Sop.  Ct  1908.] 

Carriers  — -  limiting  liability  —  notice  of 
claim  —  actual  notice. 

4.  The  failure  to  comply  with  the 
requirement  of  a  stipulation  in  a  through 
bill  of  ladinff  for  an  interstate  shipment  of 
fruit,  conditioning  the  liability  of  the  car- 

,rier  issuing  the  bill  of  lading  upon  the  re- 
port by  the  consignee  of  claims  for  dam- 
ages to  the  terminal  carrier  in  writing 
within  thirty-six  hours  after  such  consignee 
had  been  notified  of  the  arrival  of  the 
freight  at  the  place  of  delivery,  was  not 
expiued,  where  the  terminal  carrier  had  a 
freight  agent  at  the  place  of  delivery  hi 
diarge  of  the  docks  upon  which  the  ship- 
ment was  delivered,  by  virtue  of  the  giving 
of  verbal  notice  of  the  bad  condition  of  the 
shipment  to  the  terminal  carrier's  dock  mas- 
ter, or  because  of  the  knowledge  of  such 
condition  by  longshoremen  working  on  the 
docks. 

[For  other  cases,  see  Carriers,  n.  b,  7,  b; 
II.  c,  in  Digest  Sop.  Ct.  1908.] 

Brror  to  state  court  —  Federal  qnes- 
tion  —  right  under  Federal  statute. 

5.  A  judgment  of  the  highest  court  of 


a  state,  which,  upon  the  ground  of  the  valid- 
ity of  the  stipulation  in  an  interstate 
through  bill  of  lading  respecting  the  giving 
of  notice  of  claims  for  damages,  reversed 
in  part  a  judgment  in  favor  of  the  con- 
signee in  an  action  against  the  initial  car- 
rier to  recover  on  such  bill  of  lading  for 
the  negligence  of  connecting  carriers  as  well 
as  of  itself,  may  be  reviewed  in  the  Federal 
Supreme  Court  on  cross  writ  of  error,  where 
the  consignee  asserts  that  the  provisions  of 
the  Act  of  June  20,  1906  (34  Stat,  at  L. 
584,  chap.  8591,  Comp.  Stat.  1013,  §  8592), 
amendatory  of  the  Act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104),  §  20,  are 
violated  by  such  stipulation. 
[For  other  cases,  see  Appeal  and  Brror,  1168- 

1248.  1.^)93-1430,  1751-2040.  in  Digest  Sap. 

Ct  1908.] 

[Nos.  275  and  796.] 

Argued  December  5  and  6,  1916.    Decided 

April  30,  1917. 

ON  WRIT  and  cross  writ  of  error 
to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  in  part  and  reversed  in 
part  a  judgtnent  of  the  Circuit  Court  of 
Crawford  Countyi  in  that  state,  in  favor 
of  plaintiff  in  an  action  against  a  car- 
rier to  recover  for  the  damage  to  a 
perishable  shipment.  Judgment  reversed 
on  writ  of  error  sued  out  by  the  carrier, 
and  affirmed  on  cross  writ  of  error. 

See  same  case  below,  118  Ark.  485, 177 
S.  W.  912. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  B.  Pryor  argued  the 
cause,  and,  with  Mr.  Edward  J,  White, 
filed  a  brief  for  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railway  Com- 
pany : 

A  Federal  question  was  involved  in 
this  case. 

Southern  R.  Co.  v.  Prescott,  240  U.  S. 
632,  60  L.  ed.  836,  36  Sup.  Ct.  Rep.  469; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Ran- 
kin, 241  U.  S.  319,  60  L.  ed.  1022,  L.R.A. 
1917A,  266,  36  Sup.  Ct.  Rep.  555;  North- 
em  P.  R.  Co.  V.  Wall,  241  U.  S.  87,  60 
L.  ed.  905,  36  Sup.  Ct.  Rep.  493;  Geor- 
gia,  F.  ft  A.  R.  Co.  v.  Blish  Mill.  Co. 
241  U.  S.  190,  60  L.  ed.  948,  36  Sup. 
Ct.  Rep.  541. 

There  is  a  wide  distinction  between 
knowledge  of  damage  and  the  provision 
in  the  bill  of  lading  that  requires, 
''Claims  for  damages  must  be  reported 
by  consignee." 

St.  Louis  &  S.  F.  R.  Co.  v.  Keller,  90 
Ark.  308,  119  S.  W.  254,  21  Am.  Neg. 
Rep.  522;  Western  U.  Teleg.  Co.  v.  Mox- 
ley,  80  Ark.  561,  98  S.  W.  112. 

The  stipulation  in  the  bill  of  larling  is 
valid* 
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Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  667,  67  L.  ed.  690,  33  Sup.  Ct. 
Rep.  397;  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  67  L.  ed.  683,  33 
Sup.  Ct.  Rep.  391;  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  67  L.  ed.  314, 
44  L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep. 
148;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  t. 
Rankin,  241  U.  S.  319,  6  L.  ed.  1022, 
L.R.A.1917A,  266,  36  Sup.  Ct,  Rep.  666; 
Northern  P.  R.  Co.  v.  Wall,  241  U.  S. 
87,  60  L.  ed.  906,  36  Sup.  Ct.  Rep.  493; 
Georgia,  F.  A  A.  R.  Co.  v.  Blish  Mill. 
Co.  241  U.  S.  190,  60  L.  ed.  948,  36  Sup. 
Ct.  Rep.  641. 

Mr.  Robert  A.  Boira  argued  the  eause, 
and,  with  Mr.  Charles  D.  Folsom,  filed 
a  brief  for  C.  A.  Starbird: 

Sinee  the  record  fails  to  show  that  any 
Federal  question  was  raised  in  the  state 
courts,  or  was  considered  or  decided  by 
them,  the  writ  of  error  herein  should  be 
dismissed  for  want  of  jurisdiction. 

Manhattan  L.  Ins.  Co.  v.  Cohen,  234 
U.  S.  123,  134^  68  L.  ed.  1246,  1263,  34 
Sup.  Ct.  Rep.  874;  Cleveland  &  P.  R. 
Co.  V.  Cleveland,  236  U.  S.  60,  63,  69 
L.  ed.  127,  128,  36  Sup.  Ct.  Rep.  21; 
Appleby  v.  Buffalo,  221  U.  S.  624,  629, 
66  L.  ed.  838,  840,  31  Sup.  Ct.  Rep.  699; 
Thomas  v.  Iowa,  209  U.  S.  268,  263,  62 
L.  ed.  782,  783,  28  Sup.  Ct.  Rep.  487; 
Warfield  v.  Chaffe,  91  U.  S.  690,  23  L. 
ed.  383;  Hulbert  v.  Chicago,  202  U.  S. 
276,  280,  60  L.  ed.  1026,  1028,  26  Sup. 
Ct.  Rep.  617;  Crowell  v.  Randell,  10  Pet. 
368,  394,  9  L.  ed.  468,  468;  Maxwell  v. 
Newbold,  18  How.  611,  615, 16  L.  ed.  606, 
608;  F.  G.  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  648,  41  L.  ed.  1149, 
17  Sup.  Ct.  Rep.  709;  Hamilton  Mfg.  Co. 
V.  Massachusetts,  6  Wall.  632,  18  L.  ed. 
904;  Spies  v.  Illinois,  123  U.  S.  131.  31 
L.  ed.  80,  8  Sup.  Ct.  Rep.  21,  22;  Say- 
ward  V.  Denny,  168  U.  S.  180,  39  L.  ed. 
941,  16  Sup.  Ct.  Rep.  777;  Chicago  & 
N.  W.  R.  Co.  V.  Chicago,  164  U.  S.  464, 
41  L.  ed.  611,  17  Sup.  Ct.  Rep.  129; 
Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
291,  47  L.  ed.  480,  63  L.R.A.  33,  23  Sup. 
Ct.  Rep.  376;  Capital  Nat.  Bank  v.  First 
Nat.  Bank,  172  U.  S.  426,  43  L.  ed.  602, 
19  Sup.  Ct.  Rep.  202;  Michigan  Sugar 
Co.  V.  Michigan  (Miclugan  Sugar  Co.  v. 
Dix)  186  U.  S.  112,  46  L.  ed.  829,  22 
Sup.  Ct.  Rep.  681 ;  Waters-Pierce  Oil  Co. 
V.  Texas,  212  U.  S.  86,  63  L.  ed.  417, 
29  Sup.  Ct.  Rep.  220;  Simmerman  v. 
Nebraska,  116  U.  S.  64,  29  L.  ed.  636,  6 
Sup.  Ct.  Rep.  333;  Texas  &  P.  R.  Co.  v. 
Southern  P.  Co.  137  U.  S.  48-52,  34  L. 
ed.  614,  616, 11  Sup.  Ct.  Rep.  10 ;  Powell 
v.  Brunswick  County,  160  U.  S.  433,  436, 
01  li.  ea. 


37  L.  ed.  1134,  1135,  14  Sup.  Ct.  Rep. 
166;  Miller  v.  Texas,  163  U.  S.  536,  638, 

38  L.  ed.  812,  813,  14  Sup.  Ct.  Rep.  874 ; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
S.  112,  116,  63  L.  ed.  431,  433,  29  Sup. 
Ct.  Rep.  227. 

The^  stipulation  in  the  bill  of  lading 
is  against  and  in  violation  of  the  act  of 
Congress. 

New  York,  P.  &  N.  R.  Co.  v.  Peninsula 
Produce  Exch.  240  U.  S.  37,  60  L.  ed. 
614,  L.R.A.1917A,  193,  36  Sup.  Ct.  Rep. 
230;  St.  Louis  &  S.  F.  R.  Co.  v.  Keller, 
90  Ark.  312, 119  S.  W.  264,  21  Am.  Neg. 
Rep.  622;  1  Hutchinson,  Carr.  §  448. 

Notice  or  actual  knowledge  was  suffi- 
cient. 

Southerland  v.  Atlantic  Coast  line  R. 
Co.  158  N.  C.  327,  74  S.  E.  102;  Cumbie 
V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  106  Ark. 
414,  161  S.  W.  237;  Bennett  v.  Northern 
P.  Exp.  Co.  12  Or.  49,  6  Pac.  160;  Mer- 
rill V.  American  Exp.  Co.  62  N.  H.  614; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Trawick,  80 
Tex.  270,  16  S.  W,  668,  18  S.  W.  948; 
Galveston,  H.  ft  S.  A.  R.  Co.  v.  Ball,  80 
Tex.  602,  16  S.  W.  441;  St.  Louis,  I.  M. 
ft  S.  R.  Co.  V.  Jacobs,  70  Ark.  401,  68 
S.  W.  248;  Soper  v.  Pontiac,  0.  ft  N. 
R.  Co,  113  Mich.  443,  71  N.  W.  863;  Chi- 
cago ft  A.  R.  Co.  V.  Grimes,  71  HI.  App. 
397;  Wabash  R.  Co.  v.  Johnson,  114  111. 
App.  646;  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  V.  Heath,  22  Ind.  App.  47,  63  N.  E. 
198;  Frankfurt  v.  Weir,  40  Misc.  683, 
83  N.  T.  Supp.  112;  Falkenburg  y.  Erie 
R.  Co.  28  Misc.  166,  69  N.  Y.  Supp.  44; 
Hess  V.  Missouri  P.  R.  Co.  40  Mo.  App. 
202;  Hamed  v.  Missouri  P.  R.  Co.  61 
Mo.  App.  482;  Wood  v.  Southern  R.  Co. 
118  N.  C.  1066,  24  S.  E.  704;  United 
States  Watch  Case  Co.  v.  Southern  Exp. 
Co.  120  N.  C.  361,  27  S.  E.  74;  Hinkle  v. 
Southern  R.  Co.  126  N.  C.  932,  78  Am. 
St.  Rep.  685,  36  S.  E.  348;  Illinois  C. 
R.  Co.  V.  Bogard,  78  Miss.  11,  27  So. 
879;  Louisville  ft  N.  R.  Co.  v.  Lazarus, 
13  Ey.  L.  Rep.  461;  Kansas  City,  P.  ft 
G.  R.  Co.  V.  Pace,  69  Ark.  256,  63  8.  W. 
62;  Westcott  v.  Fargo,  61  N.  Y.  661,  19 
Am.  Rep.  300;  Hull  v.  Chicago,  St.  P. 
M.  ft  0.  R.  Co.  41  Minn.  610,  6  L.R.A. 
687,  16  Am.  St.  Rep.  722,  43  N.  W.  391 ; 
Witting  V.  St.  Louis  ft  S.  F.  R.  Co.  20 
Am.  St.  Rep.  636,  and  note,  101  Mo.  631, 
10  L.R.A.  602,  14  S.  W.  743;  1  Hutchin- 
son,  Carr.  §§  269,  442,  444,  447,  448; 
Norfolk  ft  W.  R.  Co.  v.  Reeves,  97  Va. 
284,  33  S.  E.  606;  Cox  v.  Central  Ver- 
mont R.  Co.  170  Mass.  129,  49  N.  E.  97: 
Kansas  v.  A.  Valley  R.  Co.  v.  Ayers,  63 
Ark.  331,  38  S.  W.  616, 1  Am.  Neg.  Rep. 
3;  Ft.  Worth  ft  D.  C.  R.  Co.  v.  Great- 
house,  82  Tex.  104,  17  8.  W.  834;  Mis- 
fit 
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aouri  P.  R.  Co.  ▼.  Paine,  1  Tex.  Civ.  App. 
621,  21  S.  W.  78 :  Hatch  v.  Minneapolis, 
St.  P.  ft  S.  Ste.  M.  R.  Co.  15  N.  D.  490, 
107  N.  W.  1087:  Kahnweiler  v.  Phenix 
Ins.  Co.  14  C.  C.  A.  485,  32  U  S.  App. 
230,  67  Fed.  483;  Malloy  v.  Chicago  & 
N.  W.  R.  Co.  109  Wis.  29,  85  N.  W.  130; 
Gatzow  y.  Buening,  106  Wis.  1, 49  L.R.A. 
475,  80  Am.  St.  Rep.  17,  81  N.  W.  1003; 
Wichita  &  W.  R.  Co.  t.  Koch,  8  Kan. 
App.  642,  56  Pao.  538;  St.  Louis,  L  M. 
ft  S.  R.  Co.  y.  Law,  68  Ark.  218,  57  S. 
W.  258;  Missouri,  K.  ft  T.  R.  Co.  v. 
Frogley,  75  Kan.  440,  89  Pac  903;  Chi- 
cago, St.  L.  ft  N.  0.  R.  Co.  y.  Abels,  60 
Miss.  1017;  Richardson  v.  Chicago  ft  A. 
R.  Co.  62  Mo.  App.  1;  Baker  v.  Mis- 
souri P.  R.  Co.  34  Mo.  App.  98;  Wilson 
v.  Wabash,  St  L.  ft  P.  R.  Co.  23  Mo. 
App.  50. 

A  condition  limiting  the  time  within 
which  claims  shall  be  made  must  be  rea- 
sonable. 

Baxter  v.  Louisville,  N.  A.  ft  C.  B.  Co. 
165  IIL  78,  45  N.  E.  1003;  Coles  t. 
Louisville,  E.  ft  St.  L.  R.  Co.  41  UL  App. 
608;  St  Louis  ft  S.  F.  R.  Co.  v.  Hurst, 
67  Ark.  407,  55  S.  W.  215;  The  Queen 
of  the  Pacific,  180  U.  S.  49,  45  L.  ed. 
419,  21  Sup.  Ct.  Rep.  278;  Missouri  P. 
R.  Co.  v.  Harris,  67  Tex.  166,  2  S.  W. 
574;  Missouri  P.  R.  Co.  v.  Cornwall,  70 
Tex.  611,  8  S.  W.  312;  Texas  ft  P.  R. 
Co.  V.  Adams,  78  Tex.  372,  14  S.  W. 
666;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Wright, 
1  Tex.  Civ.  App.  402,  21  S.  W.  80; 
Missouri  P.  R.  Co.  v.  Paine,  1  Tex.  Civ. 
App.  621,  21  S.  W.  78;  International  ft 
Q.  N.  R.  Co.  V.  Garrett,  5  Tex.  Civ.  App. 
540,  24  S.  W.  354;  Texas  P.  R.  Co.  v. 
Barber,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
500;  Missouri,  K  ft  T.  R.  Co.  v.  Leibold, 
—  Tex.  Civ.  App.  — ,  55  S.  W.  368; 
Southern  Kansas  R.  Co.  v.  Curtis  Bros. 
44  Tex.  Civ.  App.  477,  99  S.  W.  566; 
Pennsylvania  Co.  v.  Shearer,  75  Ohio  St. 
249, 116  Am.  St.  Rep.  730,  79  N.  E.  431, 
9  Ann.  Cas.  15;  Keyes-Marshall  Bros. 
Livery  Co.  v.  St.  Louis  ft  H.  R.  Co.  113 
Mo.  App.  144,  87  S.  W.  553;  1  Hutchin- 
son, Carr.  §§  152,  443,  453,  p.  471 ;  For- 
dyca  V.  Nix,  58  Ark.  138,  23  S.  W.  967; 
New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Hurst, 
36  Miss.  660,  74  Am.  Dec.  785;  Central 
Vermont  R.  Co.  v.  Soper,  8  C.  C.  A.  341, 
21  U.  S.  App.  24>  59  Fed.  879;  The 
Minnetonka,  132  Fed.  52;  Southern  Exp. 
Co.  V.  Gaperton,  44  Ala.  101,  4  Am.  Rep. 
118;  Southern  Exp.  Co.  v.  Bank  of  Tu- 
pelo, 108  Ala.  517,  54  Am.  St  Rep.  191, 
18  So.  664;  Louisville,  N.  A.  ft  C.  E.  Co. 
V.  Steele,  6  Ind.  App.  183,  33  N.  E.  236 ; 
Richardson  v.  Chicago  ft  A.  R.  Co.  62 
Mo.  App«  1;  t'opham  v.  Barnard,  77  Mo^ 
•ao 


App.  619;  Osterhoudt  v.  Southern  P.  Co. 
47  App.  Div.  146,  62  N.  Y.  Supp.  134; 
Jennings  v.  Ghrand  Trunk  R.  Co.  127 
N.  Y.  438,  28  N.  E.  394;  Dixie  Cigar  Co. 
v.  Southern  Exp.  Co.  120  N.  C.  348,  58 
Am.  St  Rep.  795,  27  S.  E.  73,  2  Am. 
Neg.  Rep.  636;  Memphis  ft  C.  R.  Co.  v. 
Holloway,  9  Baxt.  188;  Atchison,  T.  ft 
S.  F.  R.  Co.  v.  Temple,  47  Kan.  7,  13 
L.R.A.  362,  27  Pac.  98;  Ooggin  v.  Kan- 
sas P.  R.  Co.  12  Kan.  416;  Missouri  P. 
R.  Co.  V.  Paine,  1  Tex.  Civ.  App.  621, 
21  8.  W.  78;  Ft.  Worth*  ft  D.  C.  R.  Co. 
V.  Greathouse,  82  Tex.  104, 17  S.  W.  834; 
Pecos  ft  N.  T.  R.  Co.  v.  Evans-Snider- 
Buel  Co.  42  Tex.  Civ.  App.  60,  93  S.  W. 
1024,  100  Tex.  190,  97  S.  W.  466;  Gal- 
veston,  H.  ft  S.  A.  R.  Co.  v.  Short,  — 
Tex.  Civ.  App.  — ,  25  S.  W.  142;  Smiths 
V.  Louisville  ft  N.  R.  Co.  86  Tenn.  198, 
6  S.  W.  209;  Norfolk  ft  W.  E.  Co.  v. 
Reeves,  97  V a.  284,  33  8.  E.  606 ;  Dunn 
V.  Hannibal  ft  St.  J.  R.  Co.  68  Mo.  268; 
Jones  Bros.  v.  Quincy,  0.  ft  K.  C.  R. 
Co.  117  Mo.  App.  523,  94  S.  W.  735; 
Wood  V.  Southern  B.  Co.  118  N.  C.  1056, 
24  S.  E.  704;  St  Louis  ft  S.  F.  R.  Co. 
V.  Keller,  90  Ark.  308,  119  S.  W.  254, 
21  Am.  Neg.  Rep.  522;  St.  Louis,  L  M. 
ft  8.  R.  Co.  T.  Dunn,  94  Ark.  407,  127 
S.  W.  464. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

A  motion  is  made  to  dismiss  the  writ 
of  error  upon  the  ground  that  no  Fed- 
eral question  was  properly  raised  in  the 
state  court.  The  disposition  of  this  mo- 
tion requires  a  consideration  of  §  237 
of  the  Judicial  Code  [36  Stat,  at  L.  1156, 
chap.  231,  Comp.  Stat  1913,  §  1214], 
which  section  [594]  is  in  effect  but  a 
re-enactment  of  §  25  of  the  Judiciary 
Act  of  September  24,  1789  [1  Stat  at 
L.  85,  chap.  20],  and  §  709. of  the  Re- 
vised Statutes  of  the  United  States. 

This  suit  was  brought  by  Miller,  and 
revived  by  his  administrator,  to  recover 
against  the  initial  carrier,  the  St.  Louis, 
Iron  Mountain,  ft  Southern  Railway 
Company,  for  its  negligence  and  that  of 
connecting  carriers  in  failing  to  properly 
refrigerate  certain  carloads  of  peaches, 
shipped  from  a  point  in  Arkansas  to  the 
city  of  New  York,  over  the  lines  of  the 
initial  and  connecting  carriers,  and  in 
the  last-named  city  delivered  upon  the 
dock  of  the  Pennsylvania  Company^  and 
found  to  be  in  a  bad  condition.  Each 
shipment  was  interstate  and  upon  a 
through  bill  of  lading,  the  bill  contain- 
ing, among  other  things,  a  stipulation 
that  the  carrier  should  not  be  liable  for 
damages  unless  claims  for  damages  were 
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reported  to  the  delivering  line  within 
thirty-six  hours  after  the  consignee  had 
been  notified  of  the  arrival  of  the  freight 
at  the  place  of  delivery.  In  the  answer 
filed  in  the  case,  making  one  of  the  is- 
anes  upon  which  the  case  was  tried  and 
decided,  the  defendant  set  up  this  clause 
in  the  bill  of  lading  and  the  failure  of 
the  plaintiff  to  comply  with  it. 

Without  now  reciting  other  provisions 
of  §  237,  it  is  enough  to  say  that  a  case 
is  reviewable  in  this  court  where  any 
title,  right,  privilege,  or  immunity  is 
claimed  under  a  statute  of  the  United 
States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  immunity  es* 
pecially  set  up  or  claimed  by  either 
party  under  such  statute. 

We  have,  therefore,  to  determine 
three  propositions:  (1)  Was  there  a 
right  involved  which  is  the  creation  of 
a  Federal  statute!  (2)  Was  it  suffi- 
ciently set  up  and  called  to  the  attention 
of  the  state  court  so  as  to  be  "especial- 
ly set  up  or  claimed,"  within  the  mean- 
ing of  the  actf  (3)  Was  the  decision 
against  the  right  set  up  or  claimed 
under  the  Federal  statute!  If  these  re- 
quisites are  complied  with,  the  case  is 
reviewable  here. 

[595]  L  On  June  29,  1906,  Congress 
passed  the  so-called  Hepburn  Act  (34 
Stat,  at  L.  584,  chap.  3591,  Comp.  Stat. 
1913,  §  8592),  by  §  20  of  which  it  under- 
took to  provide  for  the  liability  of  car- 
riers in  interstate  commerce,  and  to  sub- 
ject them,  as  to  interstate  shipments,  to 
certain  obligations  which  should  super- 
sede the  varying  requirements  of  the 
states  through  which  interstate  trans- 
portation might  be  conducted.  The  con- 
struction of  this  act  came  before  this 
court  in  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  57  L.  ed.  314,  44  L.R.A. 
(N.S.)'  257,  33  Sup.  Ct.  Rep.  148,  and 
upon  full  consideration  it  was  held  that 
the  effect  of  the  Carmack  Amendment 
was  to  supersede  all  legislation  in  the 
particular  states,  and  to  embrace  the  lia- 
bility of  the  carrier  in  interstate  trans- 
portation. It  was  there  said  that  al- 
most every  detail  of  the  subject  had 
been  completely  covered,  and  that  there 
could  be  no  rational  doubt  that  Congress 
intended  to  take  possession  of  the  sub- 
ject and  lay  down  rules  and  regulations 
upon  which  the  parties  might  rely  and 
have  their  rights  determined  by  a  uni- 
form rule  of  obligation.  Among  other 
things,  the  act  required  that  the  initial 
carrier  should  issue  a  receipt  or  bill  of 
lading  whenever  it  received  property  for 
transportation  from  a  point  in  one  state 
to  a  point  in  another  state,  and  the  iu- 
•I  1-.  e4. 


itial  carrier  was  made  liable,  not  only 
for  the  results  of  its  own  n^ligence,  but 
also  for  loss,  damage,  or  injury  to  the 
property  occasioned  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  the  property  should  be  de- 
livered and  over  whose  line  or  lines  the 
property  might  pass;  and  it  was  pro- 
vided that  no  contract,  receipt,  rule,  or 
regulation  should  exempt  such  initial 
carrier  from  the  liability  imposed  by  the 
act. 

As  the  shipment  in  this  case  was  in- 
terstate, there  can  be  no  question  that, 
since  the  decision  in  the  Croninger  Case, 
supra,  the  parties  are  held  to  the  re- 
sponsibilities imposed  by  the  Federal 
law,  to  the  exclusion  of  all  other 
rules  of  obligation.  Since  the  Carmack 
Amendment,  the  carrier  in  this  case  is 
liable  only  under  the  tenils  of  that 
[596]  act  of  Congress,  and  the  action 
aeainst  it  to  recover  on  a  through  bill 
of  lading  for  the  negligence  of  connect- 
ing carriers  as  well  as  of  itself  was 
founded  on  that  Amendment.  Atlantic 
Coast  line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  196,  55  L.  ed.  167,  178,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct  Rep,  164. 

This  principle  has  been  so  frequently 
recognized  in  the  recent  decisions  of  this 
court  that  it  is  only  necessary  to  refer 
to  some  of  them.  In  Southern  R.  Co.  v. 
Prescott,  240  U.  3.  632,  636,  639,  60  L. 
ed.  836,  838,  839,  36  Sup.  Ct  Rep.  469, 
this  court  said: 

''As  the  shipment  was  interstate,  and 
the  bill  of  lading  was  issued  pursuant 
to  the  Federal  act,  the  question  whether 
the  contract  thus  set  forth  had  been 
discharged  was  necessarily  a  Federal 
question.  .  .  .  Viewing  the  contract 
set  forth  in  the  bill  of  lading  as  still  in 
force,  the  measure  of  liability  under  it 
must  also  be  regarded  as  a  Federal  ques- 
tion, as  it  has  often  been  said,  the  statu- 
tory provisions  manifest  the  intention  of 
Congress  that  the  obligation  of  the  car- 
rier with  respect  to  the  services  within 
the  purview  of  the  statute  shall  be  gov- 
erned by  uniform  rule  in  the  place  of 
the  diverse  requirements  of  state  legis- 
lation and  decisions." 

lu  Southern  Exp.  Co.  v.  Byers,  240  U. 
S,  613,  614,  60  L.  ed.  826,  827,  L.R.A. 
1017A,  197,  36  Sup.  Ct  Rep,  410,  this 
court  said: 

^'Manifestly,  the  shipment  was  inter- 
state commerce;  and,  under  the  settled 
doctrine  established  by  our  former  opin- 
ions, rights  and  liabilities  in  connection 
therewith  depend  upon  acta  of  Congress, 
the  bill  pf  tadiugi  and  commou^aw  prin* 
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ciples  accepted  and  enforced  by  the  Fed- 
eral conrts." 

To  the  same  effect,  Northern  P.  R.  Co. 
V.  WaU,  241  U.  S.  87,  91,  92,  60  L.  ed. 
906,  907,  908,  36  Sup.  Ct.  Rep.  493; 
Georgia,  F.  A  A.  R.  Co.  v.  Blish  Mill. 
Co.  241  U.  S.  190,  60  L.  ed.  948,  36  Sup. 
Ct.  Rep.  541;  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  V.  Rankin,  241  U.  S.  319,  60 
L.  ed.  1022,  L.R.A.1917A,  265,  36  Sup. 
Ct.  Rep.  555. 

2.  As  to  the  part  of  §  237  which  deals 
with>rights  of  this  character,  it  requires 
that  the  right,  privilege,  etc.,  must  be 
especially  set  up  or  claimed  in  order  to 
make  a  decision  [597]  of  the  state 
court  a  proper  subject  of  examination 
by  writ  of  error  from  this  court. 

It  would  be  superfluous  to  review  the 
many  decisions  in  which  this  court  has 
had  occasion  to  consider  the  effect  of 
this  provision,  which  has  been  in  the 
law  ever  since  the  passage  of  the  Judi- 
ciary Act  of  1789  in  practically  the 
terms  in  which  it  is  now  embodied  in 
§237. 

It  is  manifest  that  the  object  of  the 
provision  is  to  require  that  the  alleged 
right  of  a  Federal  character  must  in 
some  way  be  drawn  to  the  attention  of 
the  state  court  so  that  it  may .  know, 
or,  from  the  nature  of  the  pleadings,  be 
held  to  have  known,  that  a  Federal  right 
was  before  it  for  adjudication. 

The  Carmack  Amendment  is  a  Federal 
statute  regulating  interstate  commerce. 
It  was  passed  under  the  power  conferred 
by  the  Constitution  upon  Congress  to 
regulate  such  commerce,  and  is  appli- 
cable throughout  the  United  States,  and 
at  once  became  the  rule  of  law  govern- 
ing such  shipments  in  all  the  courts  of 
the  country.  Claflin  v.  Houseman,  93 
U.  S,  130, 136,  23  L.  ed.  833,  838;  Second 
Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S. 
1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  169. 

Since  the  passage  of  the  Carmack 
Amendment,  the  state  court  must  be  held 
to  have  known  that  interstate  shipments 
were  covered  by  a  uniform  Federal  rule 
which  required  the  issuance  of  a  bill  of 
lading,  and  that  that  bill  of  lading  con- 
tained the  entire  contract  upon  which 
the  responsibilities  of  the  parties  rested. 
This  is  the  result  not  only  of  our  own 
holdings,  but  is  universally  held  in  the 
state  courts.^ 


[598]  The  Federal  right  is  not  r^ 
quired  to  be  pleaded  in  any  special  or 
particular  form.  It  is  enough  that  it  be 
relied  upon  and  in  a  proper  manner 
called  to  the  attention  of  the  court. 
Section  237  of  the  Judicial  Code  does 
not  require  that  the  statute  creating 
the  Federal  right  shall  be  especially  set 
up.  The  courts  take  judicial  notice  of 
the  statute.  It  is  the  right,  privilege,  or 
immunity  of  Federal  origin  which  must 
be  brought  to  the  attention  of  the  state 
court. 

This  question  has  been  frequently 
dealt  with  in  the  decisions  of  this  court; 
under  the  Judiciary  Act  of  1789  a  case 
arose  which  required  a  consideration  of 
§  25  and  the  requirements  to  be  observed 
in  order  to  bring  a  case  within  its  pro- 
visions,— Crowell  V.  Randell,  10  Pet.  368, 
9  L.  ed.  458.  In  that  case  the  require- 
ments of  the  Judiciary  Act  and  the 
former  decisions  of  this  court  were  re- 
viewed by  Mr.  Justice  Story.  Dealing 
with  this  feature  of  the  law,  he  said: 

'That  it  is  not  necessary  that  the 
question  should  appear  on  the  record  to 
have  been  raised,  and  the  decision  made 
in  direct  and  positive  terms,  ipsissimis 
verbis;  but  that  it  is  sufficient  if  it  ap- 
pears by  clear  and  necessary  intendment 
that  the  question  must  have  been  raised, 
and  must  have  been  decided  in  order  to 
have  induced  the  judgment." 

It  is  to  be  noticed,  as  to  the  manner 
of  pleading  a  Federal  right,  that  Mi*. 
Justice  Story  observed  that  all  that  is 
[509]  essential  is  that  it  must  appear 
by  clear  and  necessary  intendment  to 
have  been  raised.  When  the  answer  in 
this  case  set  up  the  requirement  of  the 
bill  of  lading  upon  which  the  suit  was 
brought,  and  the  failure  to  comply  with 
it,  that  was  all  that  was  necessary  to 
fairly  challenge  the  attention  pf  the 
state  court  to  rights  existing  by  virtue 
of  a  Federal  statute  as  to  carriers  in 
interstate  commerce. 

In  speaking  of  the  necessity  of  espe- 
cially setting  up  Federal  rights  under 
§  709  of  the  Revised  Statutes,  now  §  237 
of  the  Judicial  Code,  this  court  said, 
in  Green  Bay  &  M.  Canal  Co.  v.  Patten 
Paper  Co.  172  U.  S.  58,  67,  43  L.  ed.  364, 
368,  19  Sup.  Ct.  Rep.  97 : 

"But  no  particular  form  of  words  or 
phrases  has  ever  been  declared  neces- 
sary in  which  the  claim  of  Federal  rights 
must  be  asserted.    It  is  sufficient  if  it 


1  St.  LouiB,  I.  M.  k  S.  R.  Co.  v.  Faulkner, 
111  Ark.  430, 164  S.  W.  763;  Gamble-Robin- 
■on  CommisBion  Co.  v.  Union  P.  R.  Co.  262  111. 
400,  104  N.  E.  666,  Ann.  Cae.  1915B,  89; 
Johnson  Grain  Co.  v.  Chicago,  B.  &  Q.  R. 
§22 


Co.  177  Mo.  App.  194,  164  8.  W.  182;  Cling- 
an  V.  Cleveland,  C.  C.  k  St.  L.  R.  Co.  184 
111.  App.  202;  Kansas  Cify  &  M.  R.  Co.  v. 
Oakley,  116  Ark.  20.  170  S.  W.  566;  Mitch- 
ell y.  Atlantic  Coast  Line  R.  Co.  15  Ga.  App. 
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appears  from  the  record  thlat  such  rights 
were  specially  set  up  or  claimed  in  the 
state  court  in  such  manner  as  to  bring 
it  to  the  attention  of  that  court. 

".  .  .  In  Roby  v.  Colehour,  146 
U.  S.  153,  169,  36  L.  ed.  922,  924,  13 
Sup.  Ct.  Rep.  47,  it  was  said  that  'our 
jurisdiction  being  invoked  upon  the 
ground  that  a  right  or  immunity,  special- 
ly set  up  and  claimed  under  the  Consti- 
tution or  authority  of  the  United  States, 
has  been  denied  by  the  judgment  sought 
to  be  reviewed^  it  must  appear  from  the 
record  of  the  case  either  that  the  right 
80  set  up  and  claimed  was  expressly 
denied,  or  that  such  was  the  necessary 
effect  in  law  of  the  judgment.'  if  it 
appear  from  the  record,  by  clear  and 
necessary  intendment,  that  the  Federal 
question  must  have  been  directly  in- 
volved, so  that  the  state  court  could  not 
have  given  judgment  without  deciding 
it,  that  will  be  sufficient.'  Powell  v. 
Brunswick  County,  150  U.  S.  433,  440, 
37  L.  ed.  1134,  1136,  14  Sup.  Ct.  Rep. 
166;  Sayward  v.  Denny,  158  U.  S.  180, 
39  L.  ed.  941,  15  Sup.  Ct.  Rep.  777; 
Chicago,  B.  ft  Q.  K.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581." 

In  Ferris  v.  Prohman,  223  U.  S.  424, 
56  L.  ed.  492,  32  Sup.  Ct.  Rep.  263,  it 
appears  that  the  complainant  asserted  a 
copyright  in  a  certain  play  under  [600] 
the  common  law  and  defendant  set  up 
the  copyright  for  the  play,  the  perform- 
ance of  which  was  sought  to  be  enjoined, 
which  copyright  was  issued  under  the 
laws  of  the  United  States.  The  state 
court  enjoined  the  defendant  from  using 
that  cop3rright,  and  it  was  held  that  was 
sufficient  to  show  that  a  Federal  right 
had  been  set  up  and  denied,  as  the  copy- 
right of  the  defendant  was  derived 
under  the  Federal  law.  That  the  contro- 
versy raised  a  Federal  question  was  held 
by  this  court  and  the  contrary  conten- 
tion disposed  of  in  the  following  lan- 
guage: 

"The  defendants  in  error  contest  the 
jurisdiction  of  this  court  upon  the 
ground  that  the  bill  was  based  entirely 
upon  a  common-law  right  of  property, 


and  insist  that  the  upholding  of  this 
right  by  the  state  court  raises  no  Fed- 
eral question.  But  the  complainants 
sued,  not  simply  to  maintain  their  com- 
mon-law right  in  the  original  play,  but, 
by  virtue  of  it,  to  prevent  the  defendant 
fo)m  producing  the  adapted  play  which 
he  had  copyrighted  under  the  laws  of 
the  United  States.  They  challenged  a 
right  which  the  copyright,  if  sustainable, 
secured.  Rev.  Stat.  §  4952.  It  was 
necessary  for  them  to  make  the  chal- 
lenge, for  they  could  not  succeed  unless 
this  right  was  denied.  Ferris  stood 
upon  the  copyright.  That  it  had  been 
obtained  was  alleged  in  the  bill,  was 
averred  in  the  answer,  and  was  found 
by  the  court.  The  fact  that  the  court 
reached  its  conclusion  in  favor  of  the 
complainants  by  a  consideration,  on  com- 
mon-law principles,  of  their  property  in 
the  original  play,  does  not  alter  the  effect 
of  the  decision.  By  the  decree  Ferris 
was  permanently  enjoined  'from  in  any 
manner  using,  .  .  .  selling,  produc- 
ing, or  performine^  .  .  .  the  said  de- 
fendant's copyrighted  play  hereinbefore 
referred  to  for  any  purpose.'  The  de- 
cision thus  denied  to  him  a  Federal  right 
specially  set  up  and  claimed  within  the 
meaning  of  §  709  of  the  Revised  Stat- 
utes of  the  United  States.  This  court, 
therefore,  has  jurisdiction.  Chicago,  B. 
&  Q.  R.  Co.  V.  Illinois,  200  U.  S.  [6011 
561,  580,  581,  50  L.  ed.  596,  604,  605,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
McGuire  v.  Massachusetts,  3  Wall.  382, 
385,  18  L.  ed.  164,  165;  Anderson  v. 
Carkins,  135  U.  S.  483,  486,  34  L.  ed. 
272,  274,  10  Sup.  Ct.  Rep.  905;  Shively 
V.  Bowlby,  152  U.  S.  1,  9,  38  L.  ed.  331, 
335,  14  Sup.  Ct.  Rep.  548;  Northern  P. 
R.  Co.  V,  Colburn,  164  U.  S.  383,  385, 
^6,  41  L.  ed.  479,  480,  17  Sup.  Ct.  Rep. 
98;  Green  Bay  &  M.  Canal  Co.  v.  Pat- 
ten Paper  Co.  172  U.  S.  58,  67,  68,  43  L. 
ed.  364,  368,  369,  19  Sup.  Ct.  Rep.  97." 
In  Creswill  v.  Grand  Lodge,  K.  P. 
225  U.  S.  246,  258,  56  L.  ed.  1074,  1078, 
32  Sup.  Ct.  Rep.  822,  the  defendants 
were  enjoined  from  using  their  corpo- 
rate name,  and  it  was  held  that,  as  this 
right  or  privilege  was  derived  under  a 


797.  84  S.  E.  227 ;  Bailey  v.  Missouri  P.  R. 
Co.  184  Mo.  App.  457,  171  S.  W.  44;  Spada 
y.  Pennsylvania  R.  Co.  86  N.  J.  L.  187,  92 
Atl.  379;  St.  Louis  A,  S.  F.  R.  Co.  y.  Bilby, 
35  Okla.  589,  130  Pac.  1089;  Missouri,  K.  k 
T.  R.  Co.  V.  Hailey,  —  Tex.  Ciy.  App.  — , 
156  8.  W.  1119;  American  SiWer  Mfg.  Co. 
v.  Wabash  R.  Co.  174  Mo.  App.  184,  156  S. 
W.  830;  Wabash  R.  Co.  v.  Priddy,  179  Ind. 
483,  101  N.  £.  724;  Atlantic  Coast  Line  R. 
Co.  y  Thomasyille  Liye  Stock  Co.  13  Ga. 
App.  102,  78  S.  £.  1019;  Ford  v.  Chicago, 
61  li.  ed. 


R.  I.  &  P.  R.  Co.  123  Minn.  87,  143  N.  W. 
240;  Joseph  v.  Chicago,  B.  t  Q.  R.  Co.  175 
Mo.  App.  18,  157  S.  W.  837;  Barstow  y. 
New  York,  N.  H.  k  H.  R.  Co.  158  App.  Div. 
665,  143  N.  Y.  Siipp.  983;  Missouri,  K.  k 
T.  R.  Co.  y.  Walston,  37  Okla.  517,  133  Pac. 
42;  St.  Louis  k  S.  F.  R.  Co.  y.  Zick&foose, 
39  Okla.  302,  135  Pac.  406,  6  N.  0.  O.  A. 
717;  Texas  k  P.  R.  Co.  y.  Langbehn,  —  Tex. 
Civ.  App.  — ,  l.'iS  S.  W.  244:  Cincinnati,  N. 
O.  k  T.  P.  R.  Co.  y.  Rankin,  153  Ky.  730, 
45  LJl.A.(N.S.)  529,  156  S.  W.  400. 
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not  asserted  in  the  [580]  present  case 
that  there  was  an  evasion  of  the  statute 
or  an  attempt  to  evade,  but  that  the  pos- 
sibility of  such  result  males  the  recovery 
of  freight  illegal.  It  is  urged,  besides, 
that  the  melons  were  carried  to  destina- 
tion and  were  there  sold  by  plaintiff  or 
on  its  account,  and  that  freight  thereby 
accrued  and  was  properly  paid.  For 
which  2  Hutchinson  on  Carriers,  dd  ed.  § 
802,  is  cited.  But  the  cited  authority 
shows  that  to  be  the  rule  when  the  loss  or 
damage  results  from  no  fault  or  negli- 
gence of  the  carrier.  And,  besides,  to 
the  contentions  the  plaintiff  opposes  the 
terms  of  the  bills  of  lading,  they  provid- 
ing that  the  amount  of  loss  or  damage 
for  which  a  carrier  is  liable  "shall  be 
computed  on  the  basis  of  the  value  of  the 
property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including 
the  freight  charges,  if  paid)  at  the  place 
and  time  of  shipment.    .    .    J* 

Some  of  the  bills  of  lading  do  not  con- 
tain this  provision,  but  it  was  agreed  at 
the  trial  ttiat  the  proper  measure  of  dam- 
ages was  to  be  computed  upon  the  basis 
of  the  value  of  the  property  at  the  place 
and  time  of  shipment  and  that  such  meas- 
ure should  be  read  into  all  of  the  bills  of 
lading.  As  plaintiff  further  says,  to  re- 
cover the  damages  sustained  by  it,  based 
upon  this  value,  plaintiff  must  receive 
from  defendant  the  difference  between 
this  value  and  the  proceeds  of  the  sale, 
and  the  freight  paid.  In  this  we  concur, 
and  therefore  there  was  no  error  in  in- 
cluding in  the  recovery  such  freight.  Shea 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  63  Minn.  228,  65  N.  W.  458;  Davis 
V.  New  York,  0.  &  W.  R.  Co.  70  Minn. 
37,  44,  72  N.  W.  823;  Homer  v.  Mis- 
souri P.  R.  Co.  70  Mo.  App.  285,  294; 
Tibbits  V.  Rock  Island  &  P.  R.  Co.  49 
111.  App.  567,  572.  The  plaintiff  was 
no  more  than  made  whole. 

Aftened. 


[587]  PENNSYLVANIA  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

ISAAC  W.  CARR  and  Fannie  0.  Esies, 
Partners,  Doing  Business  as  Isaac  W. 
Carr  k  Company. 

(See  S.  C.  Reporter's  ed.  587,  688.) 

This  case  is  governed  by  the  decision  in 
Pennsylvania  R.  Co.  v.  Olivit  Brothers, 
ante,  9Q8. 
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Argued  April  9  and  10, 1917.    Decided  April 

30,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Jersey  to  review  a  judg- 
ment affirmed  by  the  Court  of  Errors 
and  Appeals,  of  that  state,  in  favor  of 
plaintiff  in  an  action  against  a  carrier 
to  recover  damages  for  injury  to  inter- 
state shipments  of  perishable  freight. 
Affirmed. 

See  same  case  below,  88  N.  J.  L.  235, 
96  Atl.  588. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  McKenney  argued 
the  cause,  and,  with  Messrs.  John  Spald- 
ing Flannery,  John  A.  Hartpence,  and 
Albert  C.  WaU,  filed  a  brief  for  plain- 
tiff in  error. 

Mr.  Edward  P.  Stoat  argued  the 
cause,  and,  with  Mr.  George  S.  Hobart, 
filed  a  brief  for  defendants  in  error. 

For  contentions  of  counsel,  see  their 
briefs  as  reported  in  Pennsylvania  R. 
Co.  y.  Olivit  Bros,  ante,  908. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court : 

Action  in  seven  counts  praying  for 
damages  caused  by  delay  in  the  deUvery 
of  certain  watermelons  received  for 
shipment  and  accepted  by  an  initial  car- 
rier at  certain  places  in  the  state  of 
Georgia,  to  be  transported  to  Jersey 
City,  New  Jersey,  and  transferred  in 
good  condition  to  defendant's  line  at 
Edgemoor,  Delaware,  a  point  on  the 
route. 

A  violation  of  the  contract  of  carriage 
is  charged  in  that  the  melons  were  not 
transported  within  a  reasonable  time,  by 
reason  of  which  a  large  part  of  them  was 
lost  and  the  rest  delivered  in  a  damaged 
condition. 

[588]  The  defenses  were  denials  of 
the  allegations  of  the  complaint,  and  an 
averment  that  the  delay  in  delivery  was 
caused  by  a  strike  on  the  road,  for  which 
cause,  under  the  bills  of  lading  issued 
by  the  initial  carrier  pursuant  to  the  In- 
terstate Commerce  Act,  defendant  was 
exempt  from  liability  for  damages.  This 
was  one  of  the  defenses  in  No.  577  [243 
U.  S.  574,  ante,  908,  37  Sup.  Ct.  Rep. 
468],  with  which  this  case  was  sub- 
mitted. 

Judgment  was  entered  for  plaintiff  by 
consent,  and  that  plaintiff's  damages  be 
assessed  at  $1,841.13,  ''reserving  to  de- 
fendant the  right  to  reduce  said  judg- 
ment in  accordance  with  its  exceptions 
and  objections  pertaining  to  the  measure 
of  damages,  and  without  prejudice  to  de» 

24S  17.  8. 


1916. 


LOTT  V.  tITTMAN. 


tS6 


fendant  to  appeal  from  toid  judgment, 
pursuant  to  law." 

The  judgment  was  affirmed  by  the 
Court  of  Errors  and  Appeals.  88  N.  J. 
L;  235,  96  Atl.  588,  79  Atl.  322).  Indeed, 
it  was  upon  the  opinioii  in  the  latter 
ease  that  the  Court  of  Errors  iind  Ap- 
peals decided  No.  577. 

On  the  authority  of  No.  577  the  motion 
to  dismiss  whioh  is  made  is  overruled 
and  the  judgment  is 

Affirmed. 


O.  WASHINGTON  LOTT,  Appt., 

V. 

DAVID   W.    PITTMAN,    Sheriff   of   Ware 
County,  Georgia. 

(See  S.  0.  Reporter's  ed.  588-691.) 

ConsUtnUonal  law  —  dne  process  of  law 
—  criminal  proceedings  —  afflrinancse 
of  sentence  hj  divided  court  — -  par- 
ticipation hj  newly  appointed  Judge 
in  afflrmance. 

The  affirmance  hy  an  equally  divided 
eourt,  conformably  to  Ga.  Code,  1910, 
f  0116,  of  a  sentence  to  life  ImpriBonment 
upon  a  conviction  for  murder,  did  not  de- 
prive the  prisoner  of  his  liberty  without  due 
process  of  law,  contrary  to  U.  S.  Const. 
14th  Amend.,  although  but  one  half  of  the 
judges  of  the  appellate  court  who  partici- 
pated in  its  opinion  heard  the  argument, 
and  although  one  of  the  judges  who  voted 
to  affirm  was  not  even  a  member  of  the 
court  when  the  case  was  argued,  where, 
after  his  appointment,  notice  was  given  to 
parties  ana  counsel  in  all  cases  then  pend- 
ing in  which  argument  had  been  heard  prior 
to  his  appointment,  and  which  were  to  be 
passed  upon  by  him,  setting  the  time  for  the 
reargument  of  such  cases. 
[Dae  process  of  law  In  criminal  matters,  see 
Constitntional  Law,  779-830,  in  Digest  Sup. 
Ct.  1908.1 

[No.  894.] 

Submitted  April  13,  1917.     Decided  AprU 

30,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
Distriot  of  Cheorgia  to  review  an  order 
refusing  relief  by  habeas  corpus  to  a 
person  in  custody  under  a  oriminal  sen- 
tence. Affirmed. 
The  facta  are  stated  in  the  opinion. 

Mr.  John  Randolph  Cooper  submitted 
the  cause  for  appellant.  Mr.  T.  A.  Wal- 
lace was  on  the  brief: 

Due  process  requires  that  the  court 
which  assumes  to  determine  the  rights 
•1  Jj.  ed. 


of  parties  shall  have  ^urisdietioui  and 
that  there  shall  be  notice  and  opportu- 
nity for  hearing  g^ven  the  parties. 

Twining  v.  New  Jersey,  211  U.  S.  Ill, 
53  L.  ed.  Ill,  29  Sup.  Ct  Rep.  14;  Hovey 
T.  EUiott,  167  U.  S.  409,  42  L.  ed.  216, 
17  Sup;  Ct.  Rep*  841;  Roller  v.  Holly, 
176  U.  S*  398,  44  ti«  ed.  520,  20  Sup.  Ct. 
Rep.  410;  Londoner  t.  Denver,  210  U.  S. 
373,  52  L.  Qd.  1103,  28  Sup.  a.  Rep. 
708;  Brown  v.  New  Jersey,  175  U.  S. 
174,  44  L.  ed.  119,  20  Sup.  Ct.  Rep.  77; 
Hurtado  v.  California,  110  U.  S.  516,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Frank  v.  Mangum,  237  U.  S.  309,  326, 
332,  59  L.  ed.  969,  979,  982,  35  Sup.  Ct. 
Rep.  582. 

The  judgment  afftrmed  by  the  Georgia 
supreme  court  was  rendered  against  ap- 
pellant without  due  process  of  law,  as 
required  by  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  as  no 
notice  was  given  him  and  no  adequate 
opportunity  to  defend  was  afforded  him. 

Louisville  &  N.  R.  Co.  v.  Schmidt,  177 
U.  S.  230,  44  L.  ed.  747,  20  Sup.  Ct.  Rep. 
620;  Simon  v.  Craft,  182  U.  S.  427,  45 
L.  ed.  1165,  21  Sup.  Ct.  Rep.  836 ;  Davis 
V.  St.  Louis  County,  65  Minn.  310,  33 
L.R.A.  432,  60  Am.  St.  Rep.  475,  67  N. 
W.  997;  Hooker  v.  Los  Angeles,  188  U. 
S.  318,  47  L.  ed.  487,  63  L.R.A.  471,  23 
Sup.  Ct.  Rep.  395;  Holmes  v.  Conway, 
241  U.  S.  625,  60  L.  ed.  1211,  36  Sup. 
Ct.  Rep.  681 ;  Grannis  v.  Ordean,  234  U. 
S.  385,  58  L.  ed.  1363,  34  Sup.  Ct.  Rep. 
779. 

The  due  process  clause  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States  does  not  control  mere 
forms  of  procedure  in  state  courts  or 
regulate  practice  therein.  All  its  re- 
quirements are  complied  with,  provided 
in  the  proceedings  which  are  claimed  not 
to  have  been  due  process  of  law  the  per* 
son  condenmed  has  had  sufficient  notice, 
and  adequate  opportunity  has  been  af- 
forded him  to  defend. 

Iowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389, 
40  L.  ed.  467,  16  Sup.  Ct  Rep.  344; 
Wilson  V.  North  Carolina,  169  U.  S.  586, 
42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435; 
Louisville  ft  N.  R.  Co.  v.  Schmidt,  177 
U.  S.  236,  44  L.  ed.  747,  20  Sup.  Ct  Rep. 
620. 

Mr.  Clifford  Walker,  Attorney  General 
of  (Georgia,  submitted  the  cause  for  ap- 
pellee: 

The  procedure  in  this  case  has  been 
thoroughly  consistent  with  due  process 
of  law. 

Twining  v.  New  Jersey,  211  U.  S.  Ill, 
53  L.  ed.  Ill,  29  Sup.  Ct.  Rep.  14. 
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reported  [606]  by  the  consignee^  in 
writing,  to  the  delivering  line''  within 
the  time  named.  This  bill  of  lading  con- 
tained no  stipulation  requiring  a  specific 
claim  to  be  filed  within  thirty-six  hours, 
fixing  the  .amount  of  damages  to  be 
claimed.  It  was  entirely  consistent  with 
this  requirement,  on  discovery  of  the 
bad  condition  of  the  peaches,  to  have 
given  notice  within  the  time  stipulated 
of  the  intention  to  make  a  claim  for 
damages,  although  the  exact  amount  of 
the  claim  might  not  have  been  ascer- 
tained. This  would  have  given  an  op- 
portunity for  the  delivering  carrier  to 
make  the  examination  which  it  was  the 
principal  purpose  of  the  stipulation  to 
afford.  Northern  P.  B.  Co.  v.  Wall,  su- 
pra; St.  Louis,  &  S.  F.  R.  Co.  v.  Keller, 
90  Ark.  308,  313,  U9  S.  W.  254,  21  Am. 
Neg.  Rep.  522.  As  was  said  in  the 
Keller  Case :  ^^The  contract  of  shipment 
in  this  case  specifically  provided  that, 
before  a  recovery  could  be  had,  a  notice 
in  writing  must  be  given  of  loss  or  dam- 
age within  thirty  hours  after  the  arriv- 
al of  the  peaches  at  destination  and 
their  delivery;  that  is  to  say,  a  notice 
of  the  intention  to  claim  damages  must 
be  so  given.  And  in  this  case  such  no- 
tice was  not  given."  Compliance  with 
the  requirement  of  the  bill  of  lading  in 
this  respect  would  leave  a  right  of  re- 
covery within  the  period  named  by  the 
Statute  of  Limitations  if  the  shipper  has 
a  good  cause  of  action.  Pennsylvania 
Co.  V.  Shearer,  75  Ohio  St.  254,  116  Am. 
St  Rep.  730,  79  N.  E.  431,  9  Ann.  Cas. 
15,  supra. 

We  find  nothing  unreasonable  in  the 
stipulation  concerning  notice,  and  there 
was  no  attempt  made  to  comply  with  it. 
We  therefore  think  the  supreme  court 
of  Arkansas  erred  in  holding  that  ver- 
bal notice  to  the  dockmaster  of  the  con- 
dition of  the  peaches  was  a  compliance 
with  the  terms  of  the  contract. 

We  may  note  that  this  case  arose  be- 
fore the  passage  of  the  Act  of  March  4, 
1915  (38  Stat,  at  L.  1196,  chap.  176), 
regulating,  among  other  things,  this  fea- 
ture of  a  bill  of  lading  issued  under  the 
Carmack  Amendment. 

On  cross  writ  of  error,  No.  796,  a 
reversal  is  sought  of  [607]  the  judg- 
ment of  the  supreme  court  of  Arkansas 
as  to  the  five  cars  where  the  damaged 
condition  of  the  peaches  was  shown  to 
be  known  to  the  longshoremen.  This 
cross  writ  involves  the  liability  of  the 
carrier  under  the  bill  of  lading,  and  it 
is  assigpied  for  error  that  the  stipula- 
tion in  question  violates  the  act  of  Con- 
gress known  as  the  Hepburn  Act  and  the 
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Carmack  Amendment,  and  there  are 
other  reasons  assigned  for  the  alleged 
invalidity  of  the  stipulation  in  the  bill 
of  lading.  This  court  has  jurisdiction 
upon  the  cross  writ.  As  to  these  cars, 
we  think  the  conclusion  reached  by  the 
Supreme  Court  of  Arkansas  was  a  cor- 
rect one,  and  upon  the  cross  writ  of 
error  the  judgment  is  affirmed.  As  to 
No.  275,  the  writ  sued  out  by  the  rail- 
road company,  the  judgment  of  the  Su- 
preme Court  of  Arkansas  is  reversed, 
and  the  cause  remanded  to  that  court 
for  further  proceedings  not  inconsistent 
with  the  opinion  of  this  court. 


UNITED  STATES,  Plff.  in  Err., 

V. 

JESSE  T.  MOREHEAD. 

(See  S.  C.  Reporter's  ed.  607-617.) 

Perjury  —  oath  authorized  by  law  -« 
affidavit  —  regulation  of  Land  Depart- 
ment. 

1.  A  charge  of  perjury  may  be  based 

upon  a  valid  regulation  of  the  General  Land 

Office  requiring  an  affidavit,  where  the  oath 

is  taken  before  a  competent  tribunal,  officer, 

or  person. 

[Matters  as  to  perjury,  see  Perjnry,  in  Di- 
gest Sup.  Ct.  1908.] 

Public  lands  —  departmental  regulation 
—  afltdavlt  to  soldiers*  homestead  de- 
claratory statement. 

2.  A  r^ulation  requiring  an  affidavit 
to  accompany  a  soldier's  homestead  deelar- 
atory  statement  which,  when  filed  by  him- 
self or  his  agent,  gives  him  a  preferential 
rieht  to  acquire  under  the  Homestead  Law 
(U.  S.  Rev.  Stat.  §§  2304-2309,  Comp.  Stat 
1013,  §§  4592,  4594,  4602,  4603,  4605)  the 
particular  land  selected,  could  validly  bt 
adopted  hy  the  Land  Department  in  the  ex- 
ercise of  its  dutv  under  U.  8.  Rev.  Stat.  §§ 
]61,  441,  453,  2748,  Comp.  SUt.  §§  235,  681, 
609,  5120,  to  enforce  the  public  land  laws  by 
appropriate  regulations,  notwithstanding 
the  reference  to  "pre-emption  cases"  in 
§  2309  (Comp.  Stat.  1913,  §  4605),  which 
provides  that  a  soldier  may  as  well  by  an 
agent  as  in  person  enter  upon  the  home- 
stead by  filing  a  declaratory  statement  as 
in  pre-emption  cases,  and  the  absence  of  any 
requirement,  either  by  statute  or  by  regula- 
tion, of  an  affidavit  in  proceedings  under 
the  pre-emption  laws. 

[For  other  cases,  see  Public  Lands,  I.  e,  2,  in 
Digest  Sup.  Ct.  1908.] 

Note. — ^As  to  the  fact  that  oath  must 
be  lawfully  administered  by  eompetent 
authority  to  convict  of  perjury — see  note 
to  United  States  v.  Curtis,  27  L.  ed.  U.  S. 
534. 

24S  V.  8. 


1916. 


UNITED  STATES  t.  MOREHEAD. 


608 


Public  lands  —  departmental  regnlatton 
—  affldayit  —  who  may  administer 
oatib. 

3.  A  departmental  regulation  that  a 
soldiers'  homestead  declaratory  statement, 
when  filed  by  an  agent,  may  be  executed 
before  any  officer  having  a  seal  and  au- 
thorised to  administer  oaths  generally,  is 
both  appr(^riate  and  not  inconsistent  with 
the  various  congressional  enactments  which 
provide  for  the  administering  of  oaths  by 
registers  and  receivers,  or  by  the  clerks  oi 
courts  or  United  States  commissioners  in 
the  cUstrict  in  which  the  land  is  situated, 
or  with  the  provision  of  U.  S.  Rev.  Stat. 
I  2293,  Comp.  Stat.  1913,  |  4545,  relating 
to  affidavits  oefore  the  commanding  officers 
of  soldiers  actually  engaged  in  service. 
[For  other  cases,  see  Pnblic  Lands,  I.  e,  S» 

in  Digest  Sup.  Ct.  1908.] 

Perjury  —  oath  anthoriaed  by  law  •» 
affidavit  before  state  officer. 

4.  An  oath  administered  by  a  notary 
public  or  clerk  of  a  state  court  in  pur- 
suance of  a  valid  regulation  of  one  of  the 
departments  of  the  Federal  government,  al- 
though without  express  authority  from  Con- 
gress, subjects  the  affiant  to  the  penalty  of 
the  Federal  statute  against  false  swearinff. 
[Matters  as  to  perinry,  see  Perjury,  in  Di- 
gest Sop.  Ct.  1908.] 

[No.  685.] 

Argued  March  14,  1917.    Decided  April  80, 

1917 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  sustaining  a 
demurrer  to  an  incUctment  for  conspiring 
against  the  United  States  by  suborning 
perjury.  Reversed  and  remanded  for 
further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Franda  J.  Kaarfnl  argued  the 
causal  and,  with  Mr.  S.  W.  WilliamSi 
filed  a  brief  for  plaintiff  in  error: 

The  duty  to  execute  the  public  land 
laws  is  committed  to  the  officers  of  the 
Land  Department.  To  enable  them  to 
discharge  this  duty  they  are  authorized 
to  make  appropriate  regulations  not  in- 
consistent with  law.  This  grant  of 
administrative  authority  to  make  regu- 
lations in  aid  of  the  law  is  not  an  un- 
constitutional delegation  of  legislative 
powers. 

United  States  v.  Grimaud,  220  U.  S. 
506,  516-520,  55  L.  ed.  563,  567-569,  31 
Sup.  Ct  Rep.  480. 

Departmental  regulations  suitably  ad- 
dressed to  the  execution  of  the  law  and 
authorized  by  the  law  have  all  the  force 
of  the  law  itself.  The  case  is  precisely 
the  same  as  if  the  affidavits  so  required 
bad  been  expressly  and  directly  author- 

iwd  by  a  statute  of  the  United  States. 
•1  li.  ed. 


United  States  v.  BaOey,  9  Pet.  238, 
254,  255,  9  L.  ed.  113,  119,  120;  Caha  v. 
United  States,  152  U.  S.  211,  217-220,  38 
L.  ed.  415,  417-419,  14  Sup.  Ct.  Rep. 
513;  United  States  v.  Smull,  236  U.  S. 
405,  408-412,  59  L.  ed.  641-644,  35  Sup. 
Ct.  Rep.  349. 

The  state  officers  who  took  the  soldiers' 
affidavits,  being  authorized  to  administer 
oatlis  generally,  and  having  official  seals, 
had  ample  authority  in  these  instances  by 
virtue  of  the  departmental  regulation 
made  pursuant  to  and  in  execution  of  the 
law 

United  States  v.  Bailey,  9  Pet.  238, 253, 
9  L.  ed.  113,  119 ;  Caha  ▼.  United  States, 
152  U.  S.  211,  218,  219,  38  L.  ed.  415, 
417,  418,  14  Sup.  Ct.  Rep.  513. 

The  affidavits  in  question  having  been 
authorized  by  law,  and  the  oaths  having 
been  administered  by  competent  officers, 
the  false  affidavits  of  the  defendant  and 
the  applicants  were  perjury;  the  procur- 
ing of  the  false  affidavits  from  the  appli- 
cants by  the  defendant's  co-conspirator 
Was  subornation  of  perjury,  and  their 
agreement  to  make  and  procure  the  mak- 
ing of  such  affidavits,  followed  by  these 
overt  acts,  was  a  conspiracy  to  conmiit 
those  offenses 

Williamson*  v.  United  States,  207  U.  S. 
425,  449,  52  L.  ed.  278,  291,  28  Sup.  Ct. 
Rep.  163;  United  States  v.  Rabinowich, 
238  U.  S.  78,  85,  86,  59  L.  ed.  1211, 1213, 
1214,  35  Sup.  Ct.  Rep.  682. 

Mr.  W.  B.  Sands  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

There  is  no  authority  of  law  requiring 
a  soldier's  declaratory  statement  to  be 
made  under  oath. 

5  Ops.  Atty.  Gen.  609;  United  States 
v.  Eaton,  144  U.  S.  677,  36  L.  ed.  591, 
12  Sup.  Ct.  Rep.  764. 

Congress  has  specified  the  officers  au- 
thorized to  take  affidavits  in  land  mat- 
ters, and,  by  necessary  implication,  ex- 
cluded all  others. 

Mr.  Justice  Brandaia  delivered  the 
opinion  of  the  court: 

Morehead  was  indicted  under  §  37  of 
the  Criminal  Code  [35  Stat,  at  L.  1096, 
chap.  321,  Comp.  Stat.  1913,  §  10^1] 
for  conspiring  with  others  to  commit  an 
offense  against  the  United  States.  The 
offense  contemplated  by  the  conspirators 
is  subornation  of  perjury  (Criminal 
Code,  §  126)  in  connection  with  soldiers' 
declaratory  statements,  to  be  filed  by  de- 
fendant as  agent,  covering  public  lands 
under  the  Homestead  Law. .  The  perjury 
set  forth  in  the  indictment  consists  in 
false  swearing  before  notaries  public  and 
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tiLeAa  of  state  courts  to  declaratory  state- 
ments. The  parts  of  the  statement  al- 
leged to  he  false  are  those  which  declare: 

(1)  That  the  claim  is  made  for  his  [the 
applicant's]  exclusive  use  and  h^iefit,  for 
the  purpose  of  actual  settlement  [600] 
and  cultivation,  and  not  either  directly  or 
indirecUy  for  the  use  or  benefit  of  any 
other  person. 

(2)  That  the  agent  has  no  right  or  in- 
terest, direct  or  indirect,  in  the  filing  of 
such  declaratory  statement. 

The  district  court  sustained  a  demurrer 
on  the  ground  that  the  indictment  did  not 
charge  a  crime,  holding  that  there  was  no 
law  which  required  affidavits  to  soldiers' 
declaratory  statements;  that  the  Land  De- 
partment was  not  authorized  to  exact 
them;  that  consequently  no  law  ''author- 
izes an  oath  to  be  administered"  to  such 
affidavits;  and,  as  perjury  is  possible  only 
when  an  oath  is  authorized  to  be  ad- 
ministered, the  procuring  of  these  false 
oaths  could  not  be  subornation  of  per- 
jury, nor  an  agreement  to  secure  them  a 
conspiracy  to  suborn  perjury.  The  cas6 
comes  here  on  writ  of  error  under  the 
Criminal  Appeals  Act  (March  2,  1907, 
chap.  2564,  34  Stat,  at  L.  1246,  Comp. 
Stat.  1913,  §  1704). 

The  Homestead  Law  (Rev.  Stat.  §§ 
2304-2309,  Comp.  Stat.  1913,  %%  4592- 
4594,  4602,  4603,  4605,  embodying  Act  of 
June  8,  1872,  chap.  338,  17  Stat,  at  L. 


333)  does  not  prescribe  whether  or  not 
an  affidavit  shidl  accompany  a  soldier's 
declaratory  statement.  The  affidavit  is 
prescribed  by  a  regulation  of  the  Com- 
missioner of  the  General  Land  Office,  pro- 
mulgated with  the  approval  of  the  Secre- 
tary of  the  Interior.^  It  is  dear  that  a 
charge  of  perjury  [610]  may  be  based 
upon  a  valid  regulation  of  the  Qeneral 
Land  Office  requiring  an  affidavit  if  the 
oath  be  taken  "before  a  competent  tri- 
bunal, officer,  or  person."  United  States 
V.  SmuU,  236  U.  S.  405,  59  L.  ed.  641,  35 
Sup.  Ct.  Rep.  349.  The  question  ob- 
viously arising  here  is  whether  the  law 
authorized  the  oath  to  be  administered. 
Another  question — whether  it  was  admin- 
istered by  a  competent  tribunal,  officer, 
or  person — ^was  treated  by  both  parties 
as  requiring  decision.  Assuming  without 
specially  determining  the  occasion  for 
passing  upon  the  second  question,  we  pro- 
ceed to  consider  both. 

L  Whether  an  affidavit  may  be  required 
to  a  soldiers'  homestead  declaratory  state- 
ment. 

The  Homestead  Law'  gives  to  every 
soldier  who  sensed  [611]-  in  the  Army 
of  the  United  States  during  the  War  of 
the  Rebellion  for  ninety  days,  was  honor- 
ably dischai^d  and  remained  loyal  to  the 
government,  the  right,  upon  certain  oon- 
ditions,  to  enter  upon  160  acres  of  the 
pnblic  land  as  a  homestead  and  receive  a 


1  The  material  part  of  the  Regulation  of 
October  11,  1910  (39  Land  Dec  291,  294, 
295),  is  as  follows: 

"The  soldier's  declaratory  statement,  If 
filed  in  person,  must  be  accompanied  by  the 
prescribed  evidence  of  military  service  and 
the  oath  of  the  person  filing  the  same,  stat- 
ing his  residence  and  postomce  address,  and 
setting  forth  that  the  claim  is  made  for  his 
exclu^ve  use  and  benefit  for  the  purpose  of 
actual  settlement  and  cultivation,  and  not, 
either  directly  or  indirectly,  for  the  use  or 
benefit  of  any  other  person;     .    .    . 

"In  case  of  filing  a  soldier's  declara- 
tory statement  by  agent,  the  oath  must 
further  declare  the  name  and  authority  of 
the  agent  and  the  date  of  the  power  of 
attorney,  or  other  instrument  creating 
the  agency,  adding  that  the  name  of  the 
agent  was  inserted  therein  before  its  execu- 
tion. It  should  also  state  in  terms  that  the 
agent  has  no  right  or  interest,  direct  or 
indirect,  in  the  filing  of  such  declaratory 
statement. 

'The  agent  must  file  (in  addition  to  his 
power  of  attorney)  his  own  oath  to  the  ef- 
fect that  he  has  no  interest,  either  present 
or  prospective,  direct  or  indirect,  in  the 
claim;  that  the  same  is  filed  for  the  sole 
benefit  of  the  soldier,  and  that  no  arrange- 
ment has  been  made  whereby  said  agent  has 
been  empowered  at  any  future  time  to  sell 
or  relinquish  such  claim,  either  as  agent  or 
928 


bv  filing  an  original  relinquishment  of  the 
claimant. 

"Where  a  soldier's  declaratorr  statement 
is  filed  in  person,  the  affidavit  of  the  soldier 
or  sailor  must  be  sworn  to  before  either  the 
register  or  the  receiver,  or  before  a  United 
States  commissioner,  or  a  United  States 
court  commissioner,  or  judge,  or  clerk  of  a 
court  of  record  in  the  countv  or  land-  dis- 
trict in  which  the  land  sought  is  situated. 
Where  a  declaratory  statement  is  filed  by 
an  agent,  the  agent's  affidavit  must  be  exe- 
cuted before  one  of  the  officers  above  men- 
tioned, but  the  soldier's  affidavit  may  be 
executed  before  any  officer  having  a  seal  and 
authorized  to  administer  oaths  generally, 
and  not  necessarily  within  the  land  district 
in  which  the  land  is  situated." 

tRev.  Stat.  §  2304,  Comp.  Stat.  1913,  | 
4592. 

"Every  private  soldier  .  •  .  who  has 
served  in  the  Army  of  the  United  States 
during  the  rectot  rebellion  .  .  .  shall 
...  be  entitled  to  enter  upon  and  rec^ve 
patents  for  a  quantity  of  public  lands  not 
exceeding  one  hundred  and  sixty  acres 
.  .  .  subject  to  entry  under  the  homestead 
laws  of  the  United  States;  but  such  home- 
stead settler  shall  be  allowed  six  months 
after  locating  his  homestead,  and  filing  his 
declaratory  statement,  ....  to  make  his 
entry  and  commence  his  settlement  and  im- 
provement." 
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patent  therefor.  To  comply  with  these 
eonditions  the  applicant  must  make  actual 
entry,'  settlement,  and  improvement;  and 
he  must,  on  applying  to  enter  the  land, 
make  and  file  tiie  affidavit,  as  provided  in 
Rev.  Stat  §  2290,  Comp.  Stat.  1913,  § 
4531,  that  such  application  is  honestly 
^  and  in  good  faith  made  for  the  purpose 
of  actual  settlement  and  cultivation,  and 
not  for  the  benefit  of  any  other  person. 
Furthermore,  in  order  to  obtain  a  cer- 
tificate or  patent,  he  must,  under  Rev. 
SUt  §  2291,  Comp.  Stat.  1913,  §  4532, 
snake  proof  of  his  residence  for  the  full 
period,  and  an  affidavit  ''that  no  part  of 
such  land  has  been  alienated.''  The  filing 
<of  a  declaratory  statement  is  not  a  neces- 
sary step  in  acquiring  title  to  land.  It 
relates  to  a  privilege,  akin  to  pre-emption, 
by  which  he  may  secure,  prior  to  the  entry 
under  §  2290,  Comp.  Stat.  1913,  §  4531, 
a  preferential  right  to  acquire,  under  the 
homestead  law,  the  particular  tract  lo- 
cated on.  The  privilege  is  exercised  by 
filing  the  declaratory  statement  with  the 
register;  and  if  exercised,  lapses  unless, 
within  six  months  thereafter,  the  soldier 
makes  entry  and  actually  commences  set- 
tlement and  improvement.  See  Re  Ho- 
taling,  3  Land  Dec.  17,  20;  Stephens  v. 
Ray,  5  Land  Dec.  133,  134.  To  render 
this  privilege  readily  available  to  soldiers 
living  at  a  distance,  authority  is  given 
(Rev.  Stat.  §  2309,  Comp.  Stat.  1913,  % 
4605)^  to  ''enter  upon  [612]  the  home- 


stead by  filing  a  declaratory  statement,'' 
"as  well  by  an  agent  as  in  person."  Thus 
the  soldier  can  be  assured  of  the  selection 
of  an  advantageous  homestead  before  per- 
fecting his  plan  for  removing  to  lus  new 
home. 

It  is  a  matter  of  common  knowledge 
that  this  special  privilege,  granted  to  fa- 
cilitate the  acquisition  by  soldiers  of 
homesteads  in  grateful  recognition  of 
patriotic  service,  was  soon  perverted  into 
an  instrument  of  fraud.  Soldiers'  declar- 
atory statements,  acquired  by  so  called 
agents  in  large  numbers,  became  the  sub- 
ject of  extensive  speculation.  They  were 
used  as  a  means  of  pre-empting  choice 
lands  for  a  period  of  six  months  with  a 
view  merely  to  selling  relinquishments  of 
locations  to  persons  desiring  to  acquire 
public  lands  under  the  pre-emption  or 
general  homestead  laws.  (See  Re  Gard- 
ner, 1  Land  Dec.  79.)  To  stay  this  abuse 
the  General  Land  Office  issued,  on  De- 
cember 15,  1882,  the  circular  concerning 
"Soldiers'  Homestead  Declaratory  State- 
ments" (1  Land  Dec.  648),*  prescribing 
requirements  [613]  which  have  since  re- 
mained in  force  and  are  embodied  in  sub- 
stance in  the  regulation  of  October  11, 
1910. 

Defendant  contends  that  this  regula- 
tion, which  has  been  enforced  continuous- 
ly for  nearly  thirty-five  years,  is  invalid. 
Since  the  Land  Department  is  expressly 
charged  with  the  duty  of  enforcing  the 


>  The  term  "entry"  is  used  in  the  statutes, 
regulations,  and  decisions  in  several  senses; 
sometimes  to  designate  the  initiatory  pro- 
ceeding whereby  an  inchoate  right  or  privi- 
lege is  acquired;  sometimes  as  referring  to 
final  entries  or  proof;  sometimes  as  refer- 
ring to  the  proceeding  as  a  whole.  Dealy 
v.  United  States,  152  U.  8.  539,  545,  38  L. 
ed.  545,  547,  14  Sup.  Ct.  Rep.  680,  0  Am. 
Crim.  Rep.  161;  Stearns  v.  United  States, 
82  C.  C.  A.  48,  ]62  Fed.  900,  907;  United 
SUtes  V.  Northern  P.  R.  Ck>.  204  Fed.  485. 

4  Rev.  Stat.  §  2309: 

"Every  soldier,  sailor,  marine,  officer,  or 
«other  person  coming  within  the  provisions 
•of  section  twenty -three  hundred  and  four, 
may,  as  well  by  an  agent  as  in  person,  enter 
upon  such  homestead  by  filing  a  declaratory 
Htatement,  as  in  pre-emption  cases;  but  such 
claimant  in  person  shall  within  the  time 
prescribed  make  his  actual  entry,  commence 
settlements  and  improvements  on  the  same, 
and  thereafter  fulfil  all  the  requirements  of 
law." 

i  "Soldiers'  Homestead  Declaratory  State- 
ments. 

"Circular. 

"Commissioner  McFarland  to  registers 
and  receivers,  December  15,  1882: 

"In  view  of  extensive  frauds  in  the  matter 
of  declaratory  statements  of  homestead  ap- 
ei  li.  ed. 


pHcants  under  §§  2304  and  2309  of  the  Re- 
vised Statutes  (Comp.  Stat.  1913,  §§  4.592, 
4605),  the  privilege  conferred  by  the  filing 
of  such  claims  having  been  made  the  occa- 
sion of  barter  and  sale,  without  attempt  on 
the  part  of  the  soldier  to  comply  with  the 
statute  by  making  formal  entry  at  the  dis- 
trict office,  and  commencement  of  settle- 
ment upon  the  land  within  the  prescribed 
period  of  six  months,  the  following  regula- 
tions are  prescribed  for  the  admission  of 
such  filings: 

"1.  Proof  of  qualification  as  an  honor- 
ably discharged  soldier  must  be  furnished 
in  accordance  with  existing  regulations  in 
case  of  entry  by  soldiers  who  make  direct 
homestead  application  without  availing 
themselves  of  the  preliminary  filing.  Oath 
of  the  soldier,  setting  forth  his  resi- 
dence and  postoffice  address,  must  accom- 
pany the  filing,  to  the  effect  that  the 
claim  is  made  for  his  exclusive  use  and 
benefit,  for  the  purpose  of  actual  settlement 
and  cultivation,  and  not  either  directly  or 
indirectly  for  the  use  or  benefit  of  any  other 
person;  and  it  must  also  be  shown  by  such 
oath  that  he  has  not  theretofore  either  made 
a  homestead  entry  or  filed  a  declaratory 
statement  under  the  homestead  law. 

"2.  Where   the  declaratory  statement   is 

offered  for  filing  by  an  agent  under  §  2309 

(Comp.  Stat.  1913,  §  4605),  the  oath  must 
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pablio  land  laws  by  appropriate  regula- 
tions,^ and  the  regulation  in  question  was 
[614]  duly  promulgated,  the  assertion  of 
its  invalidity  must  be  predicated  either 
upon  its  being  inconsistent  with  the  stat- 
utes or  upon  its  being  in  itself  unreason- 
able or  inappropriate.  That  the  require- 
ment of  the  soldier's  affidavit  to  the  facts 
essential  to  the  existence  of  any  right  of 
the  applicant  under  the  law  is  both  rea- 
sonable and  appropriate  can  scarcely  be 
doubted.  United  States  v.  Smull,  236  U. 
S.  405,  411,  69  L.  ed.  641,  643,  35  Sup. 
Ct.  Rep.  349;  United  States  v.  Bailey,  9 
Pet.  238,  255,  9  L.  ed.  113,  120.  But  de- 
fendant urges  that  the  regulation  is  in- 
consistent with  the  statute,  in  that  it  adds 
to  the  requirements  of  iJie  statute  still 
another  condition  to  be  performed  before 
the  soldier  can  acquire  his  homestead; 
and  hence  is  legislation,  not  regnilation. 
But  the  regulation  does  not  add  a  new 
requirement  in  exacting  the  affidavit,  as 
in  WiUiamson  v.  United  States,  207  U.  S. 
425,  458-462,  52  L,  ed.  278,  294-297,  28 
Sup.  Ct.  Rep.  163.  It  merely  demands 
appropriate  evidence  that  the  proceeding 
is  initiated — ^as  the  statute  requires  it 
must  be  throughout  conducted — in  good 
faith,  for  the  single  purpose  of  acquiring 
a  homestead. 

Great  stress  is  laid  upon  the  reference 
to  "pre-emption  cases"  in  Rev.  Stat.  § 
2309,  Comp.  Stat.  1913,  §  4605,  which 
provides  that  the  soldier  ''may  as  well  by 
an  agent  as  in  person  enter  upon  such 
homestead  by  filing  a  declaratory  state- 
ment as  in  pre-emption  cases."    In  pro- 


ceedings under  the  pre-emption  laws 
(Rev.  Stat.  §§  2257-2288,  Comp.  Stat. 
1913,  §§  4860,  4861,  4869,  4535,  repealed 
by  Act  [615]  of  March  3,  1891,  chap. 
561,  26  Stat,  at  L.  1095,  Comp.  Stat. 
1913,  §  5116),  an  affidavit  was  not  re- 
quired either  by  the  statute  or  by  regula- 
tion (see  10  Land  Dec.  687) ;  and  it  is 
said  that  it  cannot,  therefore,  be  required 
under  the  provisions  for  soldiers  in  the 
Homestead  Law.  But  the  reference  in 
the  latter  statute  carries  no  such  implica- 
tion. It  was  inserted  for  a  different  pur- 
pose. The  general  homestead  law  does 
not  g^ve  the  privilege  of  securing,  in  ad- 
vance of  formal  entry,  a  preferential  right 
to  a  particular  location.  That  is,  it  gives 
no  right  to  prior  selection;  and  none  ac- 
crues from  prior  occupation  save  such  as 
is  given  by  §  3  of  the  Act  of  May  14, 
1880,  chap.  89,  21  Stat,  at  L.  140,  Comp. 
Stat.  1913,  §  4538.  Nor  does  the  pre- 
emption law  give  a  privilege  to  acquire, 
merely  by  selection,  a  preferential  right 
to  a  particular  parcel  of  land.  But  under 
it,  the  person  who  actually  "settles  and 
improves"  land  may,  in  advance  of  entr>* 
under  Rev.  Stat.  §  2262,  acquire  a  pref- 
erential right  over  others,  to  the  par- 
ticular parcel,  by  filing  with  the  register 
within  fiiirty  days  thereafter  [Rev.  Stat. 
§  2264)  ''a  written  statement  describing 
the  land  settled  upon."  To  that  "written 
statement"  the  "declaratory  statement" 
provided  for  by  the  provision  for  soldiers 
in  the  Homestead  Law  may  be  likened; 
but  the  conditions  under  which  it  is  filed 
are  very  dissimilar.     The  pre-emptioner 


further  declare  the  name  and  authority  of 
such  agent,  giving  the  date  of  the  power  of 
attorney  or  other  instrument  creating  the 
agency,  and  also  aver  that  the  name  was 
inserted  therein  before  execution.  It  will 
be  observed  that  with  the  filing  of  the  de- 
claratory statement  the  power  of  the  agent, 
imder  the  law,  is  at  an  end.  He  has  there- 
after no  right  or  control  with  respect  to 
the  matter  nor  over  the  land  selected,  and 
has  no  authority  to  relinquish  the  claim  or 
do  any  other  act  in  the  premises.  The  fur- 
ther declaration  of  the  statute  is  express, 
that  'such  claimant  in  person  shall  within 
the  time  prescribed  make  his  actual  entry, 
commence  settlements  and  improvements  on 
the  same,  and  thereafter  to  fulfil  all  the 
requirements  of  law.'  Nevertheless,  the 
oath  of  the  soldier  and  the  power  of  attor- 
ney should  show  that  such  is  the  under- 
standing of  the  matter,  and  he  should  swear 
in  terms  that  such  agent  has  no  right  or 
interest  direct  or  indirect  in  the  filing  of 
such  declaratory  statement." 

«Rev.  Stat.  §  441,  Comp.  Stat.  1913, 
§  681. 

"The  Secretary  of  the  Interior  is  chnr^ed 
with  the  supervision  of  public  business  ro- 
•  80 


lating  to  the  following  subjects:  .  .  .. 
The  public  lands,     .    .     ." 

Rev.  Stat.  §  453,  Comp.  Stat.  1913,  i 
699. 

"The  Commissioner  of  the  General  Land 

Office  shall  perform,  under  the  direction  of 

the  Secretary  of  the  Interior,  all  executive 

duties  appertaining  to  the   surveying  and 

sale  of  the  public  lands  of  the  United  States, 

or  in  anywise  respecting  such  public  lands, 
ft 

Rev.  SUt.  §  161,  Comp.  Stat.  1913,  §  23.'>. 

"The  head  of  each  Department  is  au- 
thorized to  prescribe  re;. illations,  not  ineou- 
fiistent  with  law,  for  the  government  of  his 
Department,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  pres- 
ervation of  the  records,  papers,  and  prop- 
erty appertaining  to  it." 

Rev.  Stat.  %  2478,  Comp.  Stat.  1913, 
§  5120. 

"The  Commissioner  of  the  General  Land 
Office,  imder  the  direction  of  the  Secretary 
of  the  Interior,  is  authorized  to  enforce  and 
carry  into  execution,  by  appropriate  regu- 
lations, every  part  of  the  provisions  of  thiH 
title  [title  32— The  Public  I^nds]  not  oth- 
cTwise  specially  provided  for." 
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must  personally,  before  ''filing/'  have  ac- 
tually entered  upon  the  land,  must  have 
commenced  settlement  and  improvement, 
— acts  which,  in  themselves,  furnish 
evidence  that  the  proceeding  has  been 
initiated  in  good  faith.  The  soldier 
homesteader,  on  the  other  hand,  need  do 
nothing  whatever  to  obtain  a  six  months' 
preferential  right  save  file  the  declaratory 
statement,  and  that  may  be  done  by  an 
agent, — ^a  situation  calling  for  extnnsic 
evidence  by  af&davit  of  the  applicant's 
good  faith.  €k>od  reasons  thus  exist  for  a 
difference  in  requirements  in  the  two 
classes  of  cases;  but  the  power  of  the 
Land  Department  to  require  an  afftdavit 
to  the  declaratory  statement  even  in  pre- 
emption cases,  as  it  did  to  declaratory 
statements  [616]  under  the  Goal  Land 
Law,  seems  not  to  have  been  questioned. 
(Rev.  Stat.  §§  2348,  2349,  Comp.  Stat. 
1913,  §§  46G0,  4061;  1  Land  Dec.  687, 
%^  28,  33.)  The  regulation  calling  for  an 
affidavit  to  a  soldier^s  declaratory  state- 
ment under  the  Homestead  Law,  unlike 
that  considered  in  United  States  v. 
George,  228  U.  S.  14,  67  L.  ed.  712,  33 
Sup.  Ct.  Rep.  412,  is  thus  a  regulation 
entirely  consistent  with  the  statutory  pro- 
visions; and  being  also  appropriate,  is 
valid. 

2.  Whether  state  officers  are  authorized 
to  administer  the  oath. 

The  purpose  of  Gongress  in  allowing 
filings  to  he  made  by  an  agent  was  to 
facilitate  tl^e  ai'quisition  of  liomcstcads  by 
soldiers  living  at  a  distance  from  the  land 
to  be  settled  on.  To  their  declaratory 
statements  the  several  statutes''  which 
provide  for  the  administering  of  oaths  by 
registers  and  receivers,  or  by  the  clerks 
of  courts  or  United  States  commissioners 
in  the  district  wherein  the  land  is  situated, 
are  obviously  not  exclusively  applicable, 
if  applicable  at  all.  And  plainly  the 
provision  of  Rev.  Stat.  §  2293,  Comp. 
Stat.  1913,  §  4645,  relating  to  affidavits 
l)efore  the  commanding  officers  of  soldiers 
actually  en^xajced  in  service,  is  inappli- 
cable. The  requirement  of  an  affidavit  to 
the  declaratory  statement,  to  be  made  by 
soldiers  living  elsewhere  than  in  the  land 
district,  can  be  complied  with  only  if  an 
oath  before  some  officer  other  than  those 
specifically   named   in   those   statutes   is 

7  Rev.  Stat.  §§  2246, 2200,  2294,  Comp.  Stat. 
1933,  8§  4404,  4531,  454G;  Act  of  .hine  0, 
1880,  chap.  164,  21  Stat,  at  L.  100;  Act  of 
Mav  20,  1800,  clmp.  355.  20  Stat,  at  L.  121, 
Comp.  Stat.  1013,  §  4540;  Act  of  March  11, 
1902,  chap.  182,  32  Stat,  at  L.  03,  Comp. 
Stat.  1013,  §  4546;  Act  of  March  4,  1004, 
chap.  304,  33  Stat,  at  L.  60,  Comp.  Stat. 
1013,  §  4546. 

ei  li.  cd. 


recognized  as  being  within  the  authority 
of  law.  It  follows  that,  to  carry  out  the 
duties  imposed  by  law,  the  Land  Depart- 
ment was  called  upon  to  make  appropri- 
ate provision  for  the  administering  of 
oaths  in  such  cases;  and  the  provision 
that  soldiers'  declaratory  statements, 
when  filed  by  agent,  ''may  be  executed 
before  any  officer  having  a  seal  and  au- 
thorized to  administer  oaths  generally,'' 
is  both  appropriate  and  ''not  inconsistent 
[617]  with  law."  Ever  since  the  deci- 
sion in  United  States  v.  Bailey,  9  Pet. 
238,  265,  9  L.  ed.  113,  120,  it  has  been 
held  that  an  oath  administex^  by  a  state 
magistrate,  in  pursuance  of  a  valid  regu- 
lation of  one  of  the  departments  of  the 
Federal  government,  though  without  ex- 
press authority  from  Congress,  subjects 
the  affiant  to  the  penalties  of  the  Federal 
statute  against  false  swearing.  See  Caha 
V.  United  States,  152  U.  S.  211,  218,  38 
L.  ed.  415,  417,  14  Sup.  Ct.  Rep.  613. 

The  indictment  charges  a  crime  under 
the  laws  of  the  United  States.  Judgment 
of  the  District  Court  is  reversed  and  the 
case  is  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 

It  is  so  ordered. 


LOUISVILLE  &  NASHVILLE  PAILROAD 
COMPANY  and  Atlantic  Coast  Line  Rail- 
road Company,  Lessees  of  Georgia  Kail- 
road  &  Banking  Company,  et  al.,  Plffs.  in 
Err., 

V. 

O.  Y.  LAYTON. 

(See  S.  C.  Reporter's  ed.  617-621.) 

Master  and  servant  —  safety  appliances 
—  automatic  coaplcrs  -»  employee  not 
coupling  or  uncoiipling  cars. 

An  interstate  railwav  carrier  is  lia- 
ble in  damages  to  an  employee  injured  in 
the  discharge  of  his  duty,  regardless  of  the 
pobiiion  sucli  employee  may  have  been  in  or 
the  work  which  he  may  have  been  doing  at 
the  moment  wlien  he  waa  injured,  where  the 
carrier's  failure  to  obey  the  automatic 
coupler  requirements  of  the  Federal  Safety 
Appliance  Acts  is  the  proximate  cause  of 
his  injury.    These  statutes  are  not  intended 

Note. — On  duty  and  liability  under 
Federal  and  state  railway  safety  appli- 
ance acts — see  notes  to  Chicago,  M.  &  St. 
P.  K.  Co.  V.  United  States,  20  L.R.A. 
(N.S.)  473,  and  Lake  Shore  &  M.  S.  R. 
Co.  V.  Benson,  41  L.R.A.(N.S.)  49. 

On  liability  of  railroad  companies  to 
switchmen  or  brakemen  for  injuries  while 
coupling  cars — see  note  to  Kohn  v.  Mc- 
Nulta,  37  L.  ed.  U.  S.  150. 
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simply  for  the  protection  of  employees  going 
between  the  cars  to  couple  or  uncouple  them. 
[For  other  cases,  see  Master  and  Servant,  II. 
a,  in  Digest  Sup.  Ct  1908.] 

[No.  840.] 

Argued  April  11,  1917.     Decided  April  30, 

1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Qeorgia  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Su- 
perior Court  of  Fulton  County,  in  that 
state,  in  favor  of  plaintiff  in  a  personal- 
injury  action.    Affirmed. 

See  same  case  below,  145  Ga.  886,  90 
S.  E.  53. 
The  facts  are  stated  in  the  opinion. 

Mr.  Sanders  McDaniel  argued  the 
cause,  and,  with  Messrs.  E.  R.  Black,  P. 
H.  Brewster,  and  H.  C.  Peeples,  filed  a 
brief  for  plaintiffs  in  error: 

It  was  error  to  apply  the  state  law 
without  proof  that  Layton  was  engaged 
in  intrastate  commerce,  so  as  to  make 
the  state  law  the  applicable  law. 

Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
V.  Popplar,  237  U.  S.  369,  59  L.  ed.  1000, 
35  Sup.  Ct.  Rep.  609 ;  Louisville  &  N.  R. 
Co.  V.  Barrett,  .143  Ga.  742,  85  S.  E.  923. 

Under  the  facts  in  this  case  Layton 
was  not  within  either  the  purview  or  the 
])rotection  of  tiiis  Federal  Safety  Appli- 
ance Act. 

Johnson  v.  Southern  P.  Co.  196  U.  S. 
1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158, 
17  Am.  Neg.  Rep.  412 ;  St.  Louis  &  S.  F. 
R.  Co.  V.  Conarty,  238  U.  S.  243,  59  L. 
ed.  1290,  35  Sup.  Ct.  Rep.  785;  Williams 
V.  Chicago  &  A.  R.  Co.  135  111.  491,  11 
L.K.A.  352,  25  Am.  St.  Rep.  397,  26  N. 
K.  661;  O'Donnell  v.  Providence  &  W.  R. 
Co.  6  R.  I.  211;  Metallic  Compression 
Casting  Co.  v.  Fitcfhburg  R.  Co.  109  Mass. 
277, 12  Am.  Rej).  689;  Favor  v.  Boston  & 
L.  R.  Corp.  114  Mass.  350,  19  Am.  Rep. 
364;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Feathers,  10  Lea,  103;  Macon  &  B.  R. 
Co.  v.  Parker,  127  Ga.  471,  56  S.  E.  616; 
Southern  R.  Co.  v.  Pugh,  143  Ga.  294, 
94  S.  E.  968;  Texas  &  P.  R.  Co.  v.  Rigs- 
bv,  241  U.  S.  33,  60  L.  ed.  874,  36  Sup. 
Ct.  Rep.  482. 

Mr.  Marion  Smith  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  proof  authorized  a  finding  that  the 
defendants  had  failed  to  comply  with  the 
absolute  duty  relative  to  automatic  coup- 
lers imposed  by  the  Safety  A])pliance 
Act. 

Chicago,  B.  &  Q.  R.  Co.  v.  United 
States,  220  U.  S.  559,  55  L.  ed.  582,  31 
Sup.  Ct.  Rep.  612;  Chicago,  R.  I.  &  P.  R. 
•  81 


Co.  V.  Brown,  229  U.  S.  317,  57  L.  ed. 
1204,  33  Sup.  Ct.  Rep.  840,  3  N.  C.  C.  A. 
826;  San  Antonio  &  A.  P.  R.  Co.  v.  Wag- 
ner, 241  U.  S.  476,  60  L.  ed.  1110,  36 
Sup.  Ct  Rep.  626;  Atlantic  City  R.  Co. 
V.  Parker,  242  U.  S.  56,  ante,  150,  37  Sup. 
Ct.  Rep.  69. 

The  defendants  being  interstate  car- 
riers, all  of  their  cars  are  within  the  soope 
of  the  Federal  statute. 

Southern  R.  Co.  v.  United  States,  222 
U.  S.  20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep. 
2,  3  N.  C.  C.  A.  822. 

The  Safety  Appliance  Act  was  not 
limited  to  those  engaged  in  coupling  cars, 
but  applied  to  anyone  whose  injury  was 
proximately  caused  by  a  violation  of  the 
act. 

Chicago  Junction  R.  Co.  v.  King,  94 
C.  C.  A.  652, 169  Fed.  372,  222  U.  S.  222, 
56  L.  ed.  173,  32  Sup.  Ct.  Rep.  79 ;  John- 
son v.  Great  Northern  R.  Co.  102  C.  C. 
A.  89,  178  Fed.  643;  Texas  &  P.  R.  Co. 
V.  Rigsby,  241  U.  S.  33,  60  L.  ed.  874, 
36  Sup.  Ct.  Rep.  482. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  below  was  a  switchman 
in  the  employ  of  the  defendants  when  he 
suffered  the  injury  for  which  he  re- 
covered the  judgment  which  was  affirmed 
by  the  supreme  court  of  Georgia,  and 
which  is  here  for  review  on  writ  of  er- 
ror. 

The  facts  essential  to  an  understand- 
ing of  the  question  presented  for  deci- 
sion are  as  follows: 

A  train  of  many  cars  standing  on  a 
switch  was  separated  by  about  two  oar 
lengths  from  five  cars  on  the  same  track 
loaded  with  coal.  An  engine,  pushing  a 
stock  car  ahead  of  it,  came  into  the 
switch,  and  failed  in  an  attempt  to 
couple  to  the  five  cars,  but  struck  them 
with  such  force  that,  although  the  en- 
gine with  the  car  attached  stopped  with- 
in half  a  car  length,  the  five  loaded  cars 
were  driven  over  the  two  intervening 
car  lengths  and  struck  so  violently 
against  the  standing  train  that  the  plain- 
tiff, who  was  on  one  of  the  five  cars  for 
the  purpose  of  releasing  the  brakes,  was 
thrown  to  the  track,  with  the  result  that 
his  right  arm  was  crushed  by  the  wheels 
and  was  amputated  below  the  elbow. 

The  recovery  in  the  case  was  on  the 
first  count  of  the  petition,  which  alleges 
that  the  defendants  were  carriers  of  in- 
terstate commerce,  and  that  they  were 
negligent,  among  other  things,  in  per- 
mitting the  use  of  the  car  attached  to 
the  engine  and  of  the  car  to  which  the 
attempt  was  made  to  couple  it,  without 
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such  cars  being  equipped  [610]  with 
automatic  couplers,  which  would  couple 
by  impact,  as  required  by  law,  the  claim 
being  that  if  the  cars  had  coupled  when 
they  came  together,  the  five  cars  of  coal 
would  not  have  run  down  against  the 
others,  causing  the  shock  which  threw 
the  plaintiff  under  the  wheels. 

The  purpose  of  this  allegation  with 
respect  to  automatic  couplers  was  to 
make  applicable  to  the  case  the  Georgia 
Employers'  Liability  Act,  which  provides 
that  an  injused  employee  shall  not  be 
held  guilty  of  either  contributory  negli- 
gence or  of  having  assumed  the  risk 
when  the  violation  of  any  statute  en- 
acted for  his  safety  contributed  to  his 
injury. 

'  The  defendants  admit  that  they  were 
interstate  carriers  of  commerce,  and  that 
the  plaintiff  was  in  the  performance  of 
his  duty  when  he  was  thrown  from  the 
car,  as  he  claims,  or  fell,  as  the  de- 
fendants claim,  but  they  deny  all  allega- 
tions of  negligence. 

On  this  state  of  pleading  and  of  fact 
the  court  charged  the  jury  that  before 
the  plaintiff  could  recover  on  his  allega- 
tion that  the  cars  were  not  properly 
equipped  with  automatic  couplers,  '^e 
must  have  shown  to  your  satisfaction, 
by  a  preponderance  of  the  evidence," 
either  that  the  cars  had  never  been 
equipped  with  proper  couplers,  or  that, 
if  they  had  been  so  equipped,  they  were 
in  such  condition  that  they  would  not 
couple  automatically  by  impact,  and  that 
such  failure  to  so  equip  them  contrib- 
uted to  cause  the  injury. 

Upon  this  charge  of  the  court  the  ver- 
dict was  against  the  defendant,  and  on 
it  is  based  the  only  claim  of  error  of 
sufficient  substance  to  be  noticed. 

It  is  admitted  by  the  defendants  that 
the  reference  in  the  Georgia  Employers' 
Liability  Act  to  ''any  statute.enacted  for 
the  safety  of  employees"  is  to  the  Fed- 
eral Safety  Appliance  Act,  and  that  the 
charge  is  a  proper  one  if  that  act,  as 
amended,  is  applicable  to  a  switchman 
engaged  as  the  plaintiff  was  when  he  was 
injured;  but  the  [620]  claim  is  that  it 
is  not  so  applicable  because  it  is  intend- 
ed only  for  the  benefit  of  employees  in- 
jured when  between  cars  for  the  purpose 
of  coupling  or  uncoupling  them.  This 
claim  is  based  wholly  upon  the  expres- 
sion, "without  the  necessity  of  men  go- 
ing between  the  ends  of  cars,"  following 
the  automatic  coupler  requirement  of  § 
2  of  the  Act  of  1893  [27  Stat,  at  L.  531, 
chap.  196,  Comp.  Stat.  1913,  §  8606],  and 
it  is  urged  in  argument  that  this  case  is 

ruled  by  St.  Louis  &  S.  P.  R.  Co.  v. 
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Conarty,  238  U.  S.  243,  59  L.  ed.  1290, 
35  Sup.  Ct.  Rep.  785.  In  that  case,  how- 
ever, it  was  not  claimed  that  the  colli- 
sion resulting  in  the  injury  complained 
of  was  proximately  attributable  to  a  vio- 
lation of  the  Safety  Appliance  Acts,  and 
therefore  the  claim  made  for  it  cannot  be 
allowed. 

The  declared  purpose  of  the  Safety 
Appliance  Act  of  1893  (27  Stat,  at  L. 
chap.  196,  p.  531,  Comp.  Stat.  1913,  § 
8605),  and  of  the  amendatory  Acts  of 
1903  [32  Stat,  at  L.  943,  chap.  976, 
Comp.  Stat.  1913,  §  8613]  and  of  1910 
[36  Stat,  at  L.  298,  chap.  160,  Comp. 
Stat.  1913,  §  8617],  is  "to  promote  the 
safety  of  employees  .  .  .  upon  rail- 
roads, by  compelling  common  carriers 
engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  couplers  .  .  . 
and  for  other  purposes,"  and  at  the  time 
the  plaintiff  was  injured  these  acts  made 
it  unlawful  for  any  carrier  engaged  in 
interstate  conunerce  to  use  on  its  rail- 
road any  car  not  so  equipped.  Southern 
R.  Co.  V.  United  States,  222  U.  S.  20,  50 
L.  ed.  72,  32  Sup.  Ct.  Rep.  2,  3  N.  C.  C. 
A.  822;  Southern  R.  Co.  v.  Railroad  Com- 
mission, 236  U.  S.  439,  59  L.  ed.  661, 
35  Sup.  Ct.  Rep.  304.  By  this  legislation 
the  qualified  duty  of  the  common  law  is 
expanded  into  an  absolute  duty  with  re- 
spect to  car  couplers,  and  if  the  defend- 
ant railroad  companies  used  cars  which 
did  not  comply  with  the  standard  thus 
prescribed,  they  violated  the  plain  pro- 
hibition of  the  law,  and  there  arose  from 
that  violation  a  liability  to  make  com- 
pensation to  any  employee  who  was  in- 
jured because  of  it.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  295, 
52  L.  ed.  1061,  1068,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Neg.  Rep.  464;  Chicago,  B. 
&  Q.  R.  Co.  V.  United  States,  220  U.  S. 
559,  55  L.  ed.  582,  31  Sup.  Ct.  Rep.  612; 
Texas  &  P.  R.  Co.  v.  Rigsby,  241  U.  S. 
33,  60  L.  ed.  874,  36  Sup.  Ct.  Rep.  482; 
Illinois  C.  R.  Co.  v.  Williams,  242  U.  S. 
462,  ante,  437,  37  Sup.  Ct.  Rep.  128. 

[621]  While  it  is  undoubtedly  true 
{hat  the  immediate  occasion  for  passing 
the  laws  requiring  automatic  couplers 
was  the  great  number  of  deaths  and  in- 
juries caused  to  employees  who  were 
obliged  to  go  between  cars  to  couple  and 
uncouple  them,  yet  these  laws  as  written 
are  by  no  means  confined  in  their  terms 
to  the  protection  of  employees  only  when 
so  engaged.  The  language  of  the  acts 
and  the  authorities  we  have  cited  make 
it  entirely  cle^r  that  the  liability  in  dam- 
ages to  employees  for  failure  to  comply 
with  the  law  springs  from  its  being  made 
unlawful  to  use  cars  not  equipped  as 
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required, — ^not  from  the  position  the  em- 
ployee may  be  in,  or  the  work  which  he 
may  be  doing  at  the  moment  when  he  is 
injured.  This  effect  can  be  given  to  the 
acts  and  their  wise  and  humane  purpose 
can  be  accomplished  only  by  holding,  as 
we  do,  that  carriers  are  liable  to  em- 
ployees in  damages  whenever  the  failure 
to  obey  these  Safety  Appliance  Liaws  is 
the  proximate  cause  of  injury  to  them 
when  engaged  in  the  discharge  of  duty. 
The  jury  found  that  the  plamtifiPs  case 
came  within  this  interpretation  of  the 
statute,  and  the  judgment  of  the  Su- 
preme Court  of  Georgia  must  be  af- 
firmed. 


[6221  STATE  OF  WYOMING,  Complain- 
ant, 


V. 


STATE  OF  COLORADO,  Greeley-Poudre  Ir- 
rigation District,  and  Liararaie-Poudre 
Reservoirs  &  Irrigation  Company. 

(See  S.  C.  Reporter's  ed.  622.) 


[No.  7,  Original.] 

Argued  December  6,  7,  and  8,   1916.     De- 
cided March  6,  1017. 

Messrs.  John  W.  Lacey  and  N.  £. 
Oorthdl  argued  the  cause  for  complain- 
ant. 

Mr.  Fred  Farrar  argued  the  cause  for 
the  state  of  Colorado. 

Mr.  Delph  £•  Oarpenter  argued  the 
cause  for  the  Oreeley-Poudre  Irrigation 
DistrioL 
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Mr.  Julius  0.  Ouutar  argued  the  cause 
for  the  Laramie-Poudre  Reservoirs  dt 
Irrigation  Company. 

It  is  ordered  that  this  case  be  restored 
to  the  docket  for  reargument. 

1.  Counsel  are  requested  to  specially 
direct  their  attention  to  the  rule  which 
they  deem  should  properly  be  applied  to 
a  solution  of  the  controversy  for  deci- 
sion :  That  is,  whether  the  rights  assert- 
ed are  to  be  tested  and  determined  sole- 
ly by  the  application  of  the  general 
principles  of  prior  appropriation,  with- 
out regard  to  state  boundaries,  or  wheth- 
er, on  the  contrary,  the  general  prin- 
ciples of  prior  appropriation  are  subject 
to  be  restricted  or  their  operation  limit- 
ed in  this  case  by  state  lines,  and  if 
so,  by  what  principles,  under  that 
assumption,  the  case  is  to  be  controlled. 

2.  They  are  moreover  requested  not 
merely  by  generalizations  to  state  the 
facts  relied  upon,  but  specifically,  by 
careful  reference  to  the  pages  of  the 
record,  and  to  group  them  under  the 
various  pvopositions  relied  upon,  includ- 
ing the  extent  of  the  use  of  water  in 
both  states  when  the  work  complained  of 
was  begun  and  when  this  suit  was  com- 
menced, and  the  extent  of  appropriation 
made  or  authorized  in  either  or  both 
states  since  its  commencement. 

3.  In  view  of  the  legislation  of  Con- 
gress concerning  reclamation  and  the 
extensive  public  works  which  have  been 
constructed  under  that  legislation  and 
the  possible  consequences  which  may 
result  from  the  rule  to  be  applied  in 
the  solution  of  this  controversy,  the  clerk 
is  instructed  to  notify  the  Attorney  Gen- 
eral of  the  United  States  of  this  order 
for  reargument 

S4S  V.  S. 
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Casks  Disposed  or  Without  Qpikions. 


Ex  PjkBTB:    In  the  Matter  of  Samuel 
WiHTNER,  Petitioner.    [No. ,  Orig- 
inal.] 
Motion  for  leave  to  file  Petition  for 

Writ  of  Mandamus. 
Mr.  Harold  Remington  for  petitioner. 
No  appearance  for  respondent. 
March  6,  1917.    Denied. 


Eliot  A.  de  Pass  et  al.,  Appellants,  v. 

United  States.    [No.  23.] 
Duties— on     importations     from     Porto 

Rico. 

Appeal  from  the  Court  of  Claims  to 
review  a  judgment  dismissing  a  petition 
for  the  recovery  back  of  duties  paid  on 
importations  from  Porto  Rico  between 
the  dates  of  the  signing  of  the  Treaty  of 
Peace  with  Spain  and  the  exchange  of 
ratifications  of  the  treaty. 

See  same  case  below,  49  Ct.  CL  382. 

Messrs.  Henry  M.  Ward  and  Henry  W. 
Van  Dyke  for  appellants. 

Mr.  Assistant  Atlomey  General  War- 
ren for  appellee. 

March  6,  1917.  Per  Curiam:  Judg- 
ment affirmed  upon  the  authoiity  of: 
Dooley  v.  United  States,  182  U.  S.  222,  45 
L.  ed.  1074,  21  Sup.  Ct.  Rep.  762;  Arm- 
strong V.  United  States,  182  U.  S.  243, 
45  L,  ed.  1086,  21  Sup.  Ct.  Rep.  827; 
Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176,  46  L.  ed.  138,  22 
Sup.  Ct.  Rep.  59;  De  Lima  v.  Bidwell, 
182  U.  S.  1,  46  L.  ed.  1041,  21  Sup.  Ct. 
Rep.  743. 

SouTUERN  SUEET7  CoMPAKT,  Plaintiff  in 
Error,  v.  Board  of  County  Commis- 
sioners OF   Oklahoma   County,  etc. 
[No.  236.] 
Krror  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  modified,  and,  as  modified,  affirmed, 
a  judgment  of  the  District  Court  for 
61  Ti.  ea. 


Oklahoma  County,  in  that  state,  in  favor 
of  plaintiff  in  an  action  on  the  oflOiGial 
hond  of  a  clerk  of  court 

See  sam^  case  below,  —  Okla.  — ,  150 
Pac.  1029. 

Mr.  Arthur  G.  Moseley  for  plaintiff  in 
eiTor. 

Mr.  Charles  J.  Kappler  for  defendant 
in  error. 

March  6,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction,  upon  the 
authority  of:  (1)  Waters-Pierce  Oil  Co. 
V.  Texas,  212  U.  S.  112, 118,  53  L.  ed.  430, 
434,  29  Sup.  Ct.  Rep.  220,  227;  Kansas 
City  Southern  R.  Co.  v.  Henrie,  214  U. 
S.  491,  53  L.  ed.  1057,  29  Sup,  Ct.  Rep. 
697;  Appleby  v.  Buffalo,  221  U.  S.  524, 
55  L.  ed.  838,  31  Sup.  Ct.  Rep.  699;  Man- 
hattan L.  Ins.  Co.  V.  Cohen,  234  U.  S.  123, 
134,  58  L.  ed.  1245, 1254,  34  Sup.  Ct.  Rep. 
874;  (2)  Consolidated  Tump.  Co.  v.  Nor- 
folk &  O.  V.  R.  Co.  228  U.  S.  596,  600, 
57  L.  ed.  982,  983,  33  Sup.  Ct.  Rep.  609; 
[<i2(S]  Doming  v.  Carlisle  Packing  Co. 
226  U.  S.  102,  105,  57  L.  ed.  140,  142,  33 
Sup.  Ct.  Rep.  80;  Stewart  v.  Kansas 
C:itv,  239  U.  S.  14,  60  L.  ed.  120,  36  Sup. 
Ct.  Rep.  15. 


Chesapeake  So  Ohio  Railway  Compa2^, 

Plaintiff  in  Error,  v.  John  B.  Shaw. 

[No.  454.] 
Error  to  state  court — following  decision 

below — employers'  liability. 

In  Error  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  affinned  a  judgment  of  the 
Circuit  Court  of  Mason  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
under  the  Federal  Employers'  Liabilitv 
Act. 

See  same  case  below,  168  Ky.  537,  182 
S,  W.  053. 

Messrs.    E.    L.    Worthington,   W.    D. 

Cochran,    and    Lewright    Browning    for 

plaintiff  in  error. 
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Mr.  Allan  D.  Cole  for  defendant  in  er- 
ror. 

March  6,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  ooets  upon  the  author- 
ity of  Chicago  Junction  R.  Co.  v.  King, 
222  U.  S.  222,  66  L.  ed.  173,  32  Sup.  Ct. 
Rep.  79;  Seaboard  Air  Line  R.  Co.  v. 
Padgett,  236  U.  S.  668,  69  L.  ed.  777,  36 
Sup.  Ct.  Rep.  481 ;  Louisville  &  N.  R.  Co. 
V.  Parker,  242  U.  S.  14,  ante,  120,  37  Sup. 
Ct.  Rep.  4;  Baltimore  &  0.  R.  Co.  v. 
Whitacre,  242  U.  S.  169,  ante,  228,  37 
Sup.  Ct.  Rep.  33. 


Nashville,  Chattanooga,  ft  St.  Louis 

Railway,  Plaintiff  in  Error,  v.   Tot 

Hbnby.     [No.  466.] 
Error  to  state  court — following  decision 

below — employers'  liability. 

Li  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgement 
which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Circuit  Court  of  Mc- 
Cracken  County,  in  that  state,  in  favor  of 
plaintiff  in  an  action  under  the  Federal 
Employers'  Liability  Act. 

See  same  case  below,  on  first  appeal, 
168  Ky.  88,  164  S.  W.  310;  on  second 
appeal,  168  Ky.  463, 182  S.  W.  661. 

Messrs.  D.  H.  Hughes  and  Charles  K. 
Wheeler  for  plaintiff  in  error. 

Mr.  Samuel  A.  Anderson  for  defendant 
in  error. 

March  12,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  and  6  per  cent 
damages,  upon  the  authority  of  Chicago 
Junction  R.  Co.  v.  King,  222  U.  S.  222,  66 
L.  ed.  173,  32  Sup.  Ct.  Rep.  79 ;  Seaboard 
Air  Line  R.  Co.  v.  Padgett,  236  U.  S.  668, 
59  L.  ed.  777,  35  Sup.  Ct.  Rep.  481;  Bal- 
timore &  0.  R.  Co.  V.  Whitacre,  242  U.  S. 
169,  ante,  228,  37  Sup.  Ct.  Rep.  33. 


Nashville,  Chattanooga,  &  St.  Louis 

Railway,  Plaintiff  in  Error,  v.  Geobob 

Banks.     [No.  467.] 
Error  to  state  court — ^following  decision 

below — employers'  liability. 

In  Error  [627]  to  the  Court  of  Ap- 
peals of  the  State  of  Kentucky  to  review 
a  judgment  which,  on  a  second  appeal, 
affirmed  a  judgment  of  the  Circuit  Court 
of  McCracken  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
Federal  Employers'  Liability  Act. 

See  same  case  below,  on  first  appeal, 
166  Ky.  609,  161  S.  W.  554;  on  second 
appeal,  168  Ky.  579, 182  S.  W.  660. 

Messrs.  D.  H.  Hughes  and  Charles  K. 
Wheeler  for  plaintiff  in  error. 

Mr.  Samuel  A.  Anderson  for  defendant 
in  error. 
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March  12,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  and  5  per  cent 
damages,  upon  the  authority  of  Chicago 
Junction  R.  Co.  v.  King,  222  U.  S.  2^ 
56  L.  ed.  173,  32  Sup.  Ct.  Rep.  79;  Sea- 
board Air  Line  R.  Co.  ▼.  Padgett,  236  U. 
S.  668,  59  L.  ed.  777,  35  Sup.  Ct.  Rep. 
481;  Baltimore  &  0.  R.  Co.  v.  Whitacre, 
242  U.  S.  169,  ante,  228,  37  Sup.  Ct  Bep. 
33. 


Ramon  Pastor  Diaz,  Plaintiff  in  Error, 

V.  Pbopli  of  Poeto  Rico  [No.  381]; 

and  Luis  AbkiJiA  and  Pedro  G.  Gk>ico, 

Plaintifb  in  Error,  v.  People  of  Porto 

Rioo.     [No.  382.1 
Error — ^to  Porto  Rico  supreme  court — 

Federal  question. 

Two  Writs  of  Error  to  the  Supreme 
Court  of  Porto  Rico  to  review  the  affirm- 
ance of  convictions  of  conspiracy  in  the 
District  Court  of  Guayama. 

Mr.  R.  H.  Todd  for  plaintiffs  in  error. 

Mr.  Samuel  T.  Ansell  for  defendant  in 
error. 

March  12,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction,  upon  the 
authority  of:  (1)  Montana  ez  rel.  Haire 
V.  Rice,  204  U.  S.  291,  51  L.  ed.  490,  27 
Sup.  Ct.  Rep.  281;  Thomas  v.  Iowa,  209 
U.  S.  258,  52  L.  ed.  782,  28  Sup.  Ct.  Rep. 
487 ;  Mailers  v.  Commercial  Loan  &  T.  Co. 
216  U.  S.  613,  54  L.  ed.  638,  30  Sup.  Ct. 
Reo.  438;  Appleby  v.  Buffalo,  221  U.  S. 
524,  529,  55  L.  ed.  838,  840,  31  Sup.  Ct 
Rep.  699;  (2)  Deming  v.  Carlisle  Pack- 
ing Co.  226  U.  S.  102,  105,  57  L.  ed.  140, 
142,  33  Sup.  Ct.  Rep.  80;  Overton  v. 
Oklahoma,  235  U.  S.  31,  59  L.  ed.  112,  35 
Sup.  Ct.  Rep.  14;  Stewart  v.  Kansas  City, 
239  U.  S.  14,  60  L.  ed.  120,  36  Sup.  Ct 
Rep.  15. 


Ex  parte:    In  the  Matter  of  Parris 

Prince,   Petitioner.      [No.   ,   Or- 

iginaL] 

Motion  for  leave  to  file  petition  for 
Writ  of  Mandamus. 

Mr.  George  E.  Sullivan  for  petitioner. 

No  appearance  for  respondent. 

March  12,  1917.    Denied. 


[628 J    Francesco    Massari    Zavaolia, 

Plamtiff  in  Error,  v.  Ehanuela  No- 

tarbartolo.     [No.  226.] 
Error  to  state  court — Federal  question — 

decision  on  non-Federal  ground. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which,  reversing  a  judgment  making 
executory  a  foreign  judgment  of  separa- 

243  U.  8. 
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tion  from  bed  and  boaidi  ordered  the  dis- 
missal of  the  suit. 

See  same  case  bdow,  137  La.  722,  69 
So.  152,  Ann.  Cas.  1916B,  924. 

Messrs.  Heni^  L.  Lazarus,  David  Sess- 
ler,  and  Hannis  Taylor  for  plaintiff  in 
error. 

Messrs.  W.  B.  Spencer  and  Charles 
Payne  Fenner  for  defendant  in  error. 

March  19,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction,  upon 
the  authority  of  Eustis  ▼.  Bolles,  150  U. 
S.  361,  37  L.  ed.  1111,  14  Sup.  Ct  Rep. 
131 ;  Leathe  v.  Thomas,  207  U.  S.  93,  52 
L.  ed.  118,  28  Sup.  Ct.  Rep.  30;  Gaar,  S. 
&  Co.  V.  Shannon,  223  U.  S.  468,  56  L. 
ed.  510,  32  Sup.  Ct.  Rep.  236;  Holden 
Land  &  Live  Stock  Co.  v.  Interstate  Trad- 
ing Co.  233  U.  S.  536,  541,  58  L.  ed.  1083, 
1086,  34  Sup.  Ct.  Rep.  661;  Mellon  Co. 
V.  McCafferty,  239  U.  S.  134,  60  L.  ed. 
181,  36  Sup.  Ct.  Rep.  94. 


EsTEBAK  HuEBTAS  ct  al..  Appellants,  v. 

Jos^  Vazquez  Moktbs,  as  Warden  of 

the  District  Jail  of  Humacao.     [No. 

303.] 
Criminal  law — ^former  jeopardy. 

Appeal  from  the  Supreme  Court  of 
Porto  Rico  to  review  the  refusal  to  issue 
a  writ  of  habeas  corpus. 

Mr.  Jackson  H.  Kalston  for  appel- 
lants. 

Mr.  Samuel  T.  Ansell  for  appellee. 

March  19,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs,  upon  the  author- 
ity of  Flemister  v.  United  States,  207  U. 
S.  372,  52  L.  ed.  252,  28  Sup.  Ct.  Rep. 
129 ;  Gavieres  v.  United  States,  220  U.  S. 
338,  55  L.  ed.  489,  31  Sup.  Ct.  Rep.  421; 
Morgan  v.  Devine,  237  U.  S.  632,  641,  59 
L.  ed.  1153, 1156,  35  Sup.  Ct.  Rep.  712. 


EuGEiao  EnlATOO,  Plaintiff  in  Error,  v. 

Unitbd  States.     [No.  596.] 
Criminal  law — rights  of  accused — ^waiver. 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed,  with  a  modification  of 
the  sentence,  a  conviction  of  estafa,  ren- 
dered in  the  Court  of  First  Instance  of 
the  Province  of  Doilo. 

Messrs.  Newton  W.  Gilbert  and  H.  W. 
Van  Dyke  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  (General  War- 
ren for  defendant  in  error. 

March  19,  1917.  Per  Curiam:  Judg- 
ment affirmed  upon  the  authority  of 
Schick  V.  United  States,  195  U.  S.  65,  71, 
72,  49  L.  ed.  99,  102,  103,  24  Sup.  Ct. 
Rep.  826,  1  Ann.  Cas.  585;  Mullan  v. 
United  States,  212  U.  S.  516,  520,  53  L. 
ed.  632,  634,  29  Sup.  Ct  Rep.  330. 

ei  li.  ea. 


[620]  Frank  W.  Tillinqhast,  Leonard 
L.  Barber,  and  Sam  A.  Fenner, 
Appellants,  v.  John  J.  Richards, 
Misirsh'al  of  the  United  States  for  the 
District  of  Rhode  Island.  [No.  652.] 
Am>eal— from  district  court— frivolous 
Federal  question. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Rhode 
Island  to  review  an  order  dismissing  a 
petition  for  a  writ  of  habeas  corpus. 
See  same  case  below,  233  Fed.  710. 
Mr.  Percy  W.  Gardn^  for  appellants. 
Mr.  Solicitor  Oeneral  Davis  for  appel- 
lee. 

March  19,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Franklin  v.  United  States, 
216  U.  S.  559,  570,  54  L.  ed.  615,  619,  30 
Sup.  Ct.  Rep.  434;  Brolan  v.  United 
States,  236  U.  S.  216,  59  L.  ed.  544,  35 
Sup.  Ct.  Rep.  285;  Lamar  v.  United 
States,  240  U.  S.  60, 60  L.  ed.  526, 36  Sup. 
Ct.  Rep.  255. 


Ex  PARTE :  In  the  Matter  of  Edgar  F. 
Hathaway  and  Charles  Lea,  Petition- 
ers.    [No.  ,  Original.] 

Motion  for  leave  to  file  a  petition  for 

a  Writ  of  Mandamus  herein. 
Xesars.  Charles  D.  Lanning,  William 

0.  jounsou,  and  Irving  U.  Townsend  for 

petitioners. 
No  appearance  for  respondent* 
March  19,  1917.    Denied. 


Frank  C.  Stettlsr,  Plaintiff  in  Error, 
V.  Edwin  V.  O'Hara  et  aL  Constituting 
the  Industrial  Welfare  Commission  of 
the  State  of  Oregon   [No.  25];  and 
Elmira  Simpson,  Plaintiff  in  Error,  v. 
Edwin  V.  O'ELara  et  id..  Constituting 
the  Industrial  Welfare  Conmiission  of 
the  State  of  Oregon  [No.  26]. 
Constitutional  law — ^validity  of  minimum 
wage  law  for  women. 
Two  Writs  of  Error  to  the  Supreme 
Court  of  the  State  of  Or^^n  to  review  a 
decree  which  affirmed  decrees  of  the  Cir- 
cuit Court  of  Multnomah  County,  in  that 
state,  refusing  to  enjoin  the  enforcement 
of  a  minimum  wage  law  for  women. 

See  same  case  helow  in  No.  25,  69  Or. 
519,  L.R.A.1917C,  944, 139  Pac.  743,  Ann. 
Cas.  1916A,  217;  in  No.  26,  70  Or.  261, 
141  Pac  158. 

Messrs.  Charies  W.  Fulton  and  [630] 
Rome  G.  Brown  for  plaintifk  in  error. 

Mr.  Felix  Frankfurter  for  defendants 
in  error. 

April  9,  1917.  Per  Curiam:  Judg- 
ments affirmed  ^with  costs  by  an  equally 

'  divided  court 
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Harrist   H.    Gould   and   Frederick    A. 

Waldron,  Appellants,  v.  Htde  Park 

Water  Compakt,  First  National  Bank 

of  Boston,  and  City  of  Boston.  [No. 

86.] 
Appeal — ^from     district     eonrt — Federal 

^estion. 

Appeal  from  the  District  Court  of  the 
Uniteo  States  for  the  District  of  Massa- 
ehnaetts  to  review  a  decree  which  dis- 
missed the  bill  in  a  taxpayers'  snit. 

Messrs.  Frederick  S.  Deitrick  and  Ros- 
eoe  Walsworth  for  appellants. 

Messrs.  Robert  M.  Morse,  William  M. 
Richardson,  and  Edward  E.  Blodgett  for 
appellees. 

April  16,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Deming  v.  Carlisle  Packing 
Co.  226  U.  S.  102, 106,  57  L.  ed.  140, 142, 
33  Sup.  Ct.  Rep.  80 ;  Consolidated  Tump. 
Co.  V.  Norfolk  &  0.  V.  R.  Co.  228  U.  S. 
596,  600,  57  L.  ed.  982,  983,  33  Sup.  Ct. 
Rep.  609 ;  Stewart  v.  Kansas  City,  239  U. 
S.  14,  60  L.  ed.  120,  36  Sup.  Ct.  Rep.  15. 


St.   Louis,   San   FaANasoo,  &  Texas 

Railway  Company,  Plaintiff  in  Error, 

V.  Maud  Smith,  Administratrix  of  the 

Estate  of  M.  T.  Seale,  Deceased.  [No. 

392.] 
Ldmitation  of  actions — suspension  by  suit 

— amendment — new  cause  of  action — 

employers'  liability. 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirm^ 
a  judgment  of  the  District  Court  of  Gray- 
son Coimty,  in  that  state,  in  favor  of 
plaintiff  in  an  action  under  the  Federal 
Employers'  Liability  Act. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  171  S.  W.  512. 

Messrs.  W.  F.  Evans  and  Frank  An- 
drews for  plaintiff  in  error. 

Messrs.  Judson  H.  Wood  and  James  P. 
Haven  for  defendant  in  error. 

April  16,  1917.  Per  Curiam:  Judg- 
ment afl&rmed  with  costs  upon  the  author- 
ity of  Missouri,  K.  &  T.  R.  Co.  v.  Wulf, 
226  U.  S.  570,  57  L.  ed.  355,  33  Sup.  Ct. 
Rep.  135,  Ann.  Cas.  1914B,  134;  Sea- 
board Air  Line  R.  Co.  v.  Koennecke,  239 
U.  S.  354,  60  L.  ed.  326,  36  Sup.  Ct.  Rep. 
126,  11  N.  C.  C.  A.  165;  Seaboard  Air 
line  R.  Co.  t.  Renn,  241  U.  S.  293,  60  L. 
ed.  1008,  36  Sup.  Ct.  Rep.  567;  See  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Seale,  229  U. 
S.  156,  57  L.  ed.  1129,  33  Sup.  Ct.  Rep. 
65L  Ann.  Cas.  1914C,  156. 


[631]  Hathaway  Harper,  Plaintiff  in 
Errorj  v.  Board  of  Countt  Comas- 

8I0NKR8  OF  OKLAHOMA  CoUNTT,   State 

of  Oklahoma,  et  al.     [No.  422.]' 
Error  to  state  eourt — frivolous  federal 

question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  modified,  and,  as  modified,  affirmed, 
a  judgment  of  the  District  Court  of  Okla- 
homa County,  in  that  state,  in  favor  of 
plaintiff  in  a  suit  on  the  official  bond  of 
the  deA  of  the  Superior  Court. 

See  same  case  below,  —  Okla.  — ,  149 
Pac  1102,  on  rehearing  154  Pac  5^. 

Mr.  Arthur  G.  Moseley  for  plaintiff  in 
error. 

Mr.  Charles  J.  Kappler  for  defendants 
in  error. 

April  16,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Deming  v.  Carlisle  Packing 
Co.  226  U.  S.  102, 105, 57  L.  ed.  140, 142, 
33  Sup.  Ct.  Rep.  80;  Consolidated  Tump. 
Co.  v.  Norfolk  R.  Co.  228  U  S.  596,  600, 
57  L.  ed.  982,  983,  33  Sup.  Ct.  Rep.  609; 
Stewart  v.  Kansas  City,  239  U.  S.  14,  60 
L.  ed.  120,  36  Sup.  Ct.  Rep.  15. 


Doif  Lact,  as  Liquidating  Agent  of  the 
Oklahoma  City  National  Bank,  Plain- 
tiff in  Error,  v.  Mollib  Ezzard.  [No. 
619.] 
Error  to  state  court — Federal  question — 
national  banks. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Oklahoma  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  against 
a  national  bank  and  its  liquidating  agent 
upon  a  contract  of  guaranty  executed  by 
the  bank. 

See  same  case  below,  —  Okla.  — f  159 
Pac.  267. 

Messrs.  W.  F.  Wilson  and  Enoch  A. 
Chase  for  plaintiff  in  error. 

Messrs.  Harvey  R.  Winn,  Henry  E. 
Asp,  and  Henry  Q.  Snyder  for  defendant 
in  error. 

April  16,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of:  (1)  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.  161  U.  S.  1,  40  L. 
ed.  595,  16  Sup.  Ct.  Rep.  439;  Capital 
Nat.  Bank  v.  First  Nat.  Bank,  172  U.  S. 
425,  43  L.  ed.  502,  19  Sup.  Ct.  Rep.  202; 
Union  Nat.  Bank  v.  McBoyle,  243  U.  S. 
26,  ante,  570,  37  Sup.  Ct.  Rep.  370;  (2) 
Kansas  City  Southern  R.  Co.  v.  H.  Albers 
Commission  Co.  223  U.  S.  573,  591,  56 

L.  ed.  556,  565,  32  Sup.  Ct  Rep.  316; 
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Greswill  t.  Grand  Lodge,  K.  P.  225  U.  S. 
246,  261,  56  L.  ed.  1074,  1080,  32  Sup. 
Ct  Rep.  822;  Norfolk  &  W.  R.  Co.  v. 
Conley,  236  U.  S.  605,  609.  610,  59  L.  ed. 
745,  747,  748,  P.U.R.1915C,  293,  35  Sup. 
Ct  Rep.  437;  (3)  Southern  P.  Co.  v. 
Schuyler,  227  U.  S.  601,  61L  612,  57  L. 
ed.  662,  669,  43  L.R.A.(N^.)  901,  33 
Sup.  Ct  Rep.  277. 


SsABOABD  AiB  LiNS  Railwat,  Plaintifl  in 

Error,  v.  Cynthia  Williams,  Admin- 

istratnz  of  the  [682]  Estate  of  W.  E. 

Williams,  Deceased.    [No.  732.1 
Error  to  state  court — ^following  decision 

below — employers'  liability. 

In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a  judg- 
ment which  afiftrmed  a  judgment  of  the 
Court  of  Common  Pleas  for  Lexington 
County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  under  the  Federal  Em- 
ployers' Liability  Act. 

Mr.  J.  B.  S.  Lyles  for  plaintiff  in  error. 

Mr.  W.  Boyd  Evans  for  defendant  in 
error. 

April  16,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  Chicago  Junction  R.  Co.  v. 
King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct  Rep.  79;  Seaboard  Air  Line  R. 
Co.  V.  Padgett,  236  U.  S.  668,  59  L.  ed. 
777,  35  Sup.  Ct.  Rep.  481;  Baltimore  & 
0.  R.  Co.  V.  Whitacre,  242  U.  S.  169, 
ante,  228,  37  Sup.  Ct  Rep.  33. 


United  States  Pidelitt  A  Guaranty 
CoMPANT,  Appellant,  v.  Travelers  In- 
surance Machine  Cohpant.  [No. 
945.1 
Appeal — ^from  district  court — ^jurisdiction 
below. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Arizona 
to  review  a  decree  dismissing,  for  want 
of  jurisdiction,  a  suit  to  enjoin  the  en- 
forcement of  a  foreign  judgment. 

Mr.  WiUiam  Marshall  Bullitt  for  ap- 
pellant. 

Messrs.  David  R.  Castleman  and  Wal- 
ter Bennett  for  appellee. 

April  16,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Baehe  v.  Hunt,  193  U.  S. 
523,  48  L.  ed.  774,  24  Sup.  Ct.  Rep.  547; 
Louisville  Trust  Co.  v.  Knott,  191  U.  S. 
225.  48  L.  ed.  159,  24  Sup.  Ct  Rep.  119; 
Railroad  Commission  v.  Louisville  A  N. 
R.  Co.  225  U.  S.  272,  279,  56  L.  ed.  1087, 

1090,  32  Sup.  Ct.  Rep.  756. 
ei  L.  ed. 


McGoLDRiCK  Lumber  Cokpaht,  Appel- 
lant, V.  Charles  J.  Kinsolvinq  et  al. 
[No.  185.] 
Courts — conclusiveness    of    decision    of 
Land  Department 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  NinUi  Circuit 
to  review  a  decree  which  affirmed  a  de- 
cree dismissing  the  biU  in  a  suit  to  have 
the  holders  of  the  legal  title  to  land  de- 
clared to  hold  the  same  in  trust  for  com- 
plainant 

See  same  case  below,  187  C.  C.  A.  377, 
221  Fed.  819. 

Messrs.  John  P.  Gray,  "William  E.  Cul- 
len,  and  F.  M.  Dudley  for  appellant. 

Messrs.  James  H.  Forney  and  Frank  L. 
Moore  for  appellees. 

April  23,  1917.  Per  Curiam:  Judg- 
ment afOrmed  with  costs  upon  the  au- 
thority of  Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  ed.  485;  Shepley  v.  Cowan,  91 
U.  S.  330,  23  L.  ed.  424;  De  Cambra  v. 
Rogers,  189  U.  S.  119,  47  L.  ed.  734,  23 
Sup.  Ct  Rep.  519 ;  Greenameyer  v.  Coate, 
212  U.  S.  434,  53  L.  ed.  587,  29  Sup.  Ct 
Rep.  345. 


[688]  Park  Square  Automobile  Sta- 
tion, Plaintiff  in  Error,  v.  Amerioan 
Locx)i(OTivB  Cohpant.    [No.  140.] 
Error  to  district  court — ^final  judgment  ' 
In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  New  York  to  review  an  order  refusing 
to  remand  a  cause  to  the  state  court 
whence  it  had  been  removed. 
See  same  case  below,  222  Fed.  979. 
Messrs.  Fred  N.  Wier  and  Edward  C. 
Stone  for  plaintiff  in  error. 

Messrs.  Robert  G.  Dodge,  Moorfield 
Storey,  and  Reginald  H.  Johnson  for  de- 
fendant in  error. 

April  30,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  McLish  v.  Roff,  141  U.  S. 
661,  35  L.  ed.  893,  12  Sup.  Ct  Rep.  118; 
Bender  v.  Pennsylvania  Co.  148  U.  S. 
502,  37  L.  ed.  637,  13  Sup.  Ct  Rep.  640; 
McDonnell  v.  Jordan,  169  U.  S.  734,  42 
L.  ed.  1215,  18  Sup.  Ct.  Rep.  944;  Heike 
V.  United  States,  217  U.  S.  423,  54  L.  ed. 
821,  30  Sup.  Ct  Rep.  539. 


WHiUAK  W.  WiTHNELL,  M.  Cccile  With- 

ndl.  His  Wife;  Maud  E.  Hager  et  al. 

Plaintiffs   in    Error,   v.    William   R. 

Bush  Construction  Company.     [No. 

195.] 
Constitutional  law--^ue  process  of  law — 

equal   protection   of  the  laws — ^public 

improvements — assessments. 

In  Error  to  the  St.  Louis  Court  of  Ap- 
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peals,  State  of  Missouri,  to  review  a  judg- 
ment which  aflftrmed  a  judgment  of  the 
St.  Louis  City  Circuit  Court  in  favor  of 
plaintiff  in  a  suit  on  a  special  tax  bill. 

See  same  case  below,  on  first  hearing 
185  Mo.  App.  408,  170  S.  W.  361;  on 
second  hearing  190  Mo.  App.  33,  175  S. 
W.  260. 

Messrs.  Clifford  B.  Allen  and  Edmimd 
T.  Allen  for  plaintiffs  in  error. 

Mr.  Edward  C.  Kehr  for  defendant  in 
error. 

April  30,  1917.  Per  Curiam:  Judg- 
ment reversed  with  costs,  upon  the  au- 
thority of  Gast  Realty  &  Invest.  Co.  v. 
Schneider  Granite  Co.  240  U.  S.  55,  60 
L.  ed.  523,  36  Sup.  Ct.  Rep.  254. 


Pennsylvania  Tunnel  A  Terminal 
Railroad  Company,  Plaintiff  in  Error, 
V.  Charles  E.  Hendrickson  et  al.. 
State  Board  of  Assessors,  and  Edward 
I.  Edwards,  Comptroller.  [No.  217.] 
Constitutional  law — equal  protection  of 
the  laws — assessment  of  omitted  prop- 
erty. 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  Jersey  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Errors  and  Appeals  of  that 
state,  which,  reversing  a  judgement  of  the 
Supreme  Court,  had  affirmed  taxes  on  cer- 
tain omitted  railroad  property. 

See  same  case  helow,  87  N.  J.  L.  239, 
93  Atl.  589. 

Mr.  Albert  C.  Wall  for  plaintiff  in  er- 
ror. 

Messrs.  John  R.  Hardin,  [634]  John 
W.  Wescott,  and  William  D.  Edwards  for 
defendants  in  error. 

April  30,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  Florida  C.  &  P.  R.  Co.  v.  Rey- 
nolds,* 183  U.  S.  471,  46  L.  ed.  283,  22 
Sup.  Ct.  Rep.  176. 


D.  M.   HiLLER  and  Max  Miller  et  al., 
Sureties,  Plaintiffs  in  Error,  v.  Thom- 
as B.  Crenshaw,  Clerk,  W.  E.  Woolen, 
Revenue  Agent,  and  John  C.  McLemore, 
Clerk.     [No.  646.] 
Error  to  state  court — Federal  question — 
decision  on  non-Federal  ground. 
In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancery 
Court  of  Shelhy  County,  in  that  state,  in 
favor  of  defendants  in  a  suit  to  restrain 
the  collection   of  a  privilege  tax   upon 
wholesale  liquor  dealers. 

See  same  case  below,  135  Tenn.  151, 

185  S.  W.  1082. 
•40 


f  Mr.  H.  D.  Minor  for  plaintiflb  in  er* 
ror. 

Mr.  R.  L.  Bartels  for  defendants  in 
error. 

April  30,  1917.  Per  Curiam:  Dis- 
missed  for  want  of  jurisdiction  upon  the 
authority  of  Eustis  v.  Bolles,  150  U.  S. 
361,  37  L.  ed.  1111,  14  Sup.  Ct  Rep. 
131;  Leathe  v.  Thomas,  207  U.  S.  93,  52 
L.  ed.  118,  28  Sup.  Ct.  Rep.  30;  Mellon 
Co.  V.  McCafferty,  239  U.  S.  134,  60  L. 
ed.  181,  36  Sup.  a.  Rep.  94. 


A.  S.  CoHN,  Petitioner,  v.  R.  A.  Malons, 

Trustee,  etc.     [No.  852.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  150  C.  C.  A.  144, 
236  Fed.  882. 

Mr.  George  S.  Jones  for  petitioner. 

Messrs.  Alexander  Akerman,  Charles 
Akerman,  and  John  D.  Pope  for  respond- 
ent. 

March  6,  1917.    Denied. 


Samuel  C.  Cohen,  as  Trustee,  etc..  Peti- 
tioner, v.  Elias  W.  Samuels.     [No. 
855.] 
Petition  for  a  Writ  of  Certiorari  to 

the  United  States  Circuit  Court  of  [085] 

Appeals  for  the  Second  Circuit. 
See  same  case  below,  237  Fed.  796. 
Mr.  Lawrence  B.  Cohen  for  petitioner. 
Messrs.  Irving  L.  Ernst  and  Samud 

Sturtz  for  respondent. 
March  6,  1917.    Denied. 


Mrs.  M.  S.  Jennings  et  al..  Petitioners, 

V.  L.  P.  Smith.    [No.  856.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  238  Fed.  48. 

Messrs.  Edgar  T.  Brackett  and  JoLn  J. 
Strickland  for  petitioners. 

Messrs.  S.  H.  Sibley,  Alex.  C.  King,  fi. 
M.  Holden,  Hamilton  McWhorter,  and 
E.  F.  Noel  for  respondent. 

March  6,  1917.    Denied. 


Detroit  Rock  Salt  Company,  Petition- 
er, V.  Swift  &  Company.    [No.  865.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  147  C.  C.  A.  237, 
233  Fed.  231. 

Messrs.  John  B.  Corliss  and  Paul  B. 
Moody  for  petitioner. 

Mr.  William  L.  Carpenter  for  respond- 
ent. 
March  6,  1917.    Denied. 
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Washikotoh  Loan  &  Trust  Compant, 

Trustee,    Petitioner,    v.    Arthur    E. 

Rakdlb.     [No.  877.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

See  same  ease  below,  45  App.  D.  C. 
506. 

Messrs.  Daniel  W.  O'Donogbue,  Arthur 
A.  Alexander,  William  C.  Woodward,  and 
Charles  H.  Merillat  for  petitioner. 

No  appearance  for  respondent. 

Mareh  6,  1917.    Denied. 


Samukl  S.  Chamberlik,  etc.,  Petitioner, 
▼.  John  B.  Mullings.    [No.  881.] 
Petition  for  a  Writ   [636]   of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit. 

See  same  ease  below,  L.R.Au — ,  — ,  238 
Fed.  58. 

Messrs.   William  J.  Larkin,  Jr.,  and 
Paul  A.  Blair  for  petitioner. 
Mr.  Lawrence  L.  Lewis  for  respondent 
March  6,  1917.    Denied. 


Hugh    G.    Macwilliam,    Petitioner,    v. 

President  Suspender  Company.    [No. 

896.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peab  for  the  Second  Circuit. 

See  same  case  below,  238  Fed.  159. 

Mr.  W.  P.  Preble  for  petitioner. 

Mr.  Odin  Roberts  for  respondent. 

March  6,  1917.    Denied. 


Jacob  S.  Hatden,  Petitioner,  v.  Ellen 

G.  Davis  et  al.    [No.  899.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  238  Fed.  734. 

Messrs.  H.  F.  Stambaugh  and  John  M. 
Freeman  for  petitioner. 

Messrs.  Charles  McCamic,  James  Mor- 
gan Clarke,  Melvin  O.  Sperry,  and 
George  M.  HofiTheimer  for  respondents. 

March  6,  1917.    Denied. 


General  Electrio  Company,  Petitioner, 
V.   New   York   Central   &   Hudson 
River  Railroad  Company.    [No.  914.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  New  York. 
See  same  case  below,  in  appellate  divi- 
sion, 167  App.  Div.  726, 153  N.  Y.  Supp. 
478;  in  court  of  appeals,  219  N.  Y.  227, 
114  N.  E.  115. 
Mr.  Richmond  Moot  for  petitioner. 
Mr.  William  L.  Yisscher  for  respond- 
ent. 

March  6,  1917.    Denied. 
ei  L.  ed. 


R.  S.  Howard  Company,  Petitioner,  v. 

Baldwin  Company.    [No.  916.] 

Petition  for  a  Writ  [637]  of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit. 

See  same  case  below,  238  Fed.  154. 

Mr.  Samuel  S.  Watson  for  petitioner. 

Messrs.  Lawrence  Maxwell,  Edmund 
Wetmore,  Oscar  W.  Jeffery,  and  John 
E.  Cross  for  respondent. 

March  6,  1917.    Denied. 


Msxioo-Wyominq  Petroleum  Company 

et  al..  Petitioners,  v.  W.  L.  Valentine 

et  al.    [No.  917.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  150  C.  C.  A.  421, 
237  Fed.  539. 

Mr.  Henry  E.  Lutz  for  petitioners. 

Mr.  William  S.  Metz  for  respondents. 

March  6,  1917.    Denied. 


Theodore  S.  Rosen  et  al..  Petitioners,  v. 

United  States.    [No.  868.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Mr.  Meier  Steinbrink  for  petitioners. 

Mr.  Solicitor  General  Davis  and  Mr. 
Assistant  Attorney  General  Wallace  for 
respondent. 

March  12,  1917.    Granted. 


William  Cramp  A  Sons  Ship  &  Enqinb 
Building  Company,  Petitioner,  v.  In- 
ternational Curtis  Marine  Turbine 
Company  et  al.  [No.  919,] 
Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

Messrs.  Clifton  V.  Edwards  and  Abra- 
ham M.  Beitler  for  petitioner. 

Messrs.  Charles  Neave  and  William  G. 
McKnight  for  respondents. 
March  12,  1917.    Granted. 


North  German  Lloyd,  Claimant  of  the 
Steamship  Kronprinzessin  Cecilie,  Pe- 
titioner, V.  [688]  Guaranty  Trust 
Company  of  New  York  et  aL  [No. 
922.] 
Petition  for  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  First  Circuit. 
Messrs.  Walter  C.  Noyes  and  Joseph 

Larocque  for  petitioner. 
Messrs.  John  A.  Garver,  J.  Parker  Kir- 

lin,  Charles  R.  Hickoz,  Edward  E.  Blod- 

gett,  and  James  M.  Beck  for  respondents. 
March  12,  1917.    Granted. 
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Chables  Jerome  Edwards,  Petitioner,  v. 
Henrt  p.  Keith,  as  Colhctor  of  In- 
ternal Revenue,  etc.     [No.  806.] 
Petition  for  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
Mr.  Meier  Steinbrink  for  petitioner. 
Mr.  Solicitor  (General  Davis  and  Mr. 

Assistant  Attorney  General  Wallace  for 

respondent. 

March  12,  1917.    Denied. 


Thomas    R.    Sheridan,    Petitioner,    v. 

United  States.     [No.  873.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeeds 
for  the  Ninth  Circuit. 

Mr.  John  L.  McNab  for  petitioner. 

Mr.  Solicitor  Qeneral  Davis  for  re- 
spondent. 

March  12,  1917.    Denied. 


J.  H.  Herndon  et  al..  Petitioners  v.  T.  S. 

Sloan  et  al.    [No.  891.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Messrs.  Ben  B.  Cain  and  Cone  Johnson 
for  petitioners. 

No  appearance  for  respondent. 

March  12,  1917.    Denied. 


[6S9]  R.  B.  Simpson,  as  Trustee,  etc.,  et 

al.,  Petitioners,  v.  Thomas  W.  Brent 

et  al.    [No.  892.J 

Petition  for  Wnt  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Mr.  William  H.  Watson  for  petitioners. 

Messrs.  A.  C.  Blount,  W.  A.  Blount, 
and  F.  B.  Carter  for  respondents. 

March  12,  1917.    Denied. 


P.  W.  Williams,  Petitioner,  v.  Home 

Insurance  Company  of  New  Tork. 

[No.  920.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Mr.  Alexander  C.  Birch  for  petitioner. 

Mr.  B.  P.  Crum  for  respondent. 

March  12,  1917.    Denied. 


Baltimore  A  Ohio  Railroad  Company 

et  al..  Petitioners,  v.  J.  G.  Leach.  [No. 

938.] 

Petition  for  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  State  of  Ken- 
tucky. 

Messrs.  Charles  H.  (Hbson  and  William 
G.  Crawford  for  petitioners. 

No  appearance  for  respondent. 

March  19,  1917.    Granted. 

§49 


Interboro  Brewing  Company  (Inc.), 
Petitioner,  v.  Standard  Brewery^  Com- 
pany OF  Baltimore  City.  [No.  950.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
Messrs.  Warren  H.  Small  and  Ckorge 

Ramsey  for  petitioner. 
No  appearance  for  respondent. 
March  19,  1917.    Granted. 


E.  J.  Lynch,  Collector,  etc.  Petitioner, 
V.  Henry  Turrish.    [No.  964.] 
Petition  for  a  Writ    [640]   of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Mr.  Solicitor  General  Davis  for  peti- 
tioner. 

Messrs.  H.  Oldenburg,  Newel  H.  Clapp, 
and  A.  W.  Clapp  for  respondent 
March  19,  1917.    Granted. 


E.  J.  Lynch,  Collector,  etc.,  Petitioner, 
V.  H.  C.  Hornby.     [No.  9G5.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Mr.  Solicitor  General  Davis  for  peti- 
tioner. 

Messrs.  H.  Oldenburg,  Newel  H.  Clapp, 
and  A.  W.  Clapp  for  respondent. 
March  19,  1917.    Granted. 


Arthur  A.   Bonvillain,   Petitioner,  v. 

H.   B.   Howell,   Trustee,   etc.      [No. 

953.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Mr.  H.  Generes  Dufour  for  petitioner. 

Mr.  E.  A.  O'Sullivan  for  respondent 

March  19,  1917.    Granted. 


W.  T.  Hendrickson,  Judge,  etc..  Peti- 
tioner, V.  Lewis  Apperson.  [No.  974.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 

Mr.  Helm  Bruce  for  petitioner. 

Mr.  W.  Overton  Harris  for  respondent 

March  19,  1917.    Granted. 


W.  T.  Hendrickson,  Judge,  etc,  Peti- 
tioner, v.  Elizabeth  Creaqer.     [No. 
975.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit   [641]    Court  of 

Appeals  for  the  Sixth  Circuit. 

Mr.  Helm  Bruce  for  petitioner. 

Mr.  W.  Overton  Harris  for  respondent 

March  19,  1917.    Granted. 
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W.  T.  Hendrickson.  Judge,  ete.,  Peti- 
tioner, V.   HuoH   S.  Gardner.     [No. 
976.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 
Mr.  Helm  Bruce  for  petitioner. 
Mr.  W.  Overton  Harris  for  respondent. 
March  19.  1917.    Granted. 


W.  T.  Hendrickson,  Judge,  etc,  P^i- 

tioner,  v.  Mildred  E.  Hocker.     [No. 

977.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit.. 

Mr.  Hehn  Bruce  for  petitioner. 

Mr.  W.  Overton  Harris  for  respondent. 

March  19,  1917.    Granted. 


W.  T.  Hendrickson,  Judge,  etc.,  Peti- 
tioner, V.   Sterling  Land  A  Invest- 
ment Company.    [No.  978.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 
Mr.  Helm  Bruce  for  petitioner. 
Messrs.  A.  E.  Richards  and  W.  Over- 
ton Harris  for  respondent. 
March  19,  1917.    Granted. 


Hela  Van  Thtn  et  al.,  Petitioners,  v. 

Ralph    Wolf,    Receiver,    etc.      [No. 

923.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

Messrs.  Samuel  P.  Goldman  and  M.  L. 
Heide  for  petitioners. 

Mr.  John  B.  Stanchfield  for  respondent. 

March  19,  1917.    Denied. 


[642]  Cleveland,  Cincinnati,  Chicago, 
&  St.  Louis  Railway  Company,  Peti- 
tioner, V.  Ernest  H.  Ohme  et  al.    [No. 
932.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Seventh  Circuit. 
Messrs.  Frank  L.  Littleton  and  George 

B.  Gillespie  for  petitioner. 
Messrs.  Alexander  Britton  and  Evans 

Browne  for  respondents. 

March  19, 1917.    Denied. 
ei  L.  ed. 


Mbrgsnthaler  Linotype  Company,  Pe- 
titioner, V.  International  Typeset- 
ting Machine  Company  et  al.  [No. 
933.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

Messrs.    Frederic    D.    McKenhey    and 
Robert  Fletcher  Rogers  for  petitioner. 
Mr.  Edmund  Wetmore  for  respondents. 
March  19,  1917.     Denied. 

Mergenthaler  Linotype  Company,  Pe- 
titioner,  V.    Intertypk   Corporation. 
[No.  934.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
Messrs.    Frederic    D.    McKenney   and 

Robert  Fletcher  Rogers  for  petitioner. 
Mr.  Edmund  Wetmore  for  respondent. 
March  19,  1917.    Denied. 

Mary  E.  Sims  et  al.,  Petitioners,  v.  W. 

ir.  Stark  et  al.    [No.  939.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Mr.  E.  E.  Townes  for  petitionenk 

No  appearance  for  respondents. 

March  19,  1917.    Denied. 


Paul  A.  Ewert,  Petitioner,  ▼.  G.  W. 

Beck.     [No.  940.] 

Petition  for  a  Writ  of  Certiorari  to 
the  [643]  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Messrs.  Paul  A.  Ewert  and  Henry 
Lewis  for  petitioner. 

Messrs.  W.  H.  Komegay  for  respond- 
ent. 

March  19,  1917.    Denied. 


CiiiCAQO  Great  Western  Railroad  Com- 
pany, Petitioner,  v.  John  Manning. 
[No.  958.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Min* 
nesota. 

Messrs.  Asa  G.  Briggs  and  John  Ever- 
all  for  petitioner. 
Mr.  Harlow  E.  Leach  for  respondent. 
March  19,  1917.    Denied. 


Lee  Line  Steamers,  Petitioner,  t.  At- 
las Transportation  Company.  [No. 
963.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 
Mr.  John  F.  Green  for  petitioner. 
Messrs.  George  A.  Mahan  and  Dulany 
Mahan  for  respondent. 
March  19,  1917.    Denied. 
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Glasgow  Navioatiok  Company,  Ltd.,  Pe- 
titioner, V.  MuKSOK  Steamship  Like. 
[No.  936.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit 
Messrs.  J.  Parker  Kirlin  and  Charles 

R.  Hickox  for  petitioner. 
Mr.  John  W.  Qriffin  for  respondent 
March  19, 1917.    Denied. 


WiNFBELD  S.  Pendleton,  Petitioner,  v, 

American    Warehouse    &    Trading 

Company  et  aJ.    [No.  951.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  [644]  Circuit 

Mr.  Avery  F.  Cusbman  for  petitioner. 

Mr.  John  W.  Griffin  for  respondents. 

March  19, 1917.    Denied. 


Oeoroia  Coast  &  Piedmont  Railroad 

Company,  Petitioner,  v.  David  Loewbn- 

THAL.     [No.  ^67.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit 

Messrs.  Robert  M.  Hitch,  Samuel  B. 
Adams,  and  Henry  V.  Poor  for  peti- 
tioner. 

Messrs.  C.  Henry  Cohen,  Alex.  C.  King, 
Max  Isaac,  and  Jack  J.  Spalding  for  re- 
spondent. 

March  19, 1917.    Denied. 


Red  Jacket,  Jr.,  Coal  Compant  et  al.. 

Petitioners,  v.  United  Thacker  Coal 

Company.     [No.  971.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

Messrs.  E.  Spencer  Miller  and  John  H. 
Holt  for  petitioners. 

Messrs.  Malcolm  Jackson  and  C.  W. 
Campbell  for  respondent. 

March  19, 1917.    Denied. 


American  Bank  Note  Compant,  Peti- 
tioner, V.  Blue  Ridge  Electric  Com- 
pany.    [No.  972J 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 
Mr.  Henry  A.  Alexander  for  petitioner. 
Mr.  Robert  C.  Alston  for  respondent. 
March  19,  1917.    Denied. 

944 


John  A.  Gardner,  Petitioner,  ▼.  West- 
ern Union  Telegraph  Compant.  [No. 
885.] 
Petition    [645]    for  a  Writ  of  Cer- 

tiorah  to  the  United  States  Circuit  Court 

of  Appeals  for  the  Eighth  Circuit. 
Mr.  Charles  A.  Loomis  for  petitioner. 
Messrs.    Rush    Taggart    and    fVands 

Raymond  Stark  for  respondent 
March  19, 1917.    Denied. 

Robert  H.  Oneal,  Petitioner,  ▼.  Juua 
G.  Stewart  et  al.    [No.  956.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

Messrs.  Reeve  Lewis  and  Malcolm  Mo- 
Avov  for  petitioner. 

Messrs.   Oscar  W.  Kuhn,  Alfred  M. 
Cohen,  and  Charles  W.  Baker  for  re- 
spondents. 
March  19,  1917.    Denied. 


Robert  A.  Woods,  etc..  Petitioner,  ▼.  At- 
lantic Coast  Line  Railroad  Company. 
[No.  980.]  > 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fourth  Circuit. 
Mr.  W.  Boyd  Evans  for  petitioner. 
No  appearance  for  respondent. 
March  19, 1917.    Denied. 


J.  ScHXJELER  et  al..  Petitioners,  v.  Mani- 
tou  Springs  Mineral  Water  Com- 
pany.    [No.  987.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Mr.  Charles  W.  Watennan  for  peti- 
tioners. 
Mr.  Ralph  Hartzell  for  respondent 
March  19,  1917.    Denied. 

Gratiot  County  State  Bank,  Petition- 
er, V.  D.  Lloyd  Johnson,  as  Trustee, 
etc.    [No.  985.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  tbe  State  of  Michigan. 
Mr.  William  L.  [646]  Carpenter  for 

petitioner. 
Messrs.  Edward  J.  Moinet  and  William 

A.  Bahlke  for  respondent. 
March  26,  1917.    Granted. 


Mrs.  W.  H.  Lee,  etc.,  et  al..  Petitioners, 

▼.  Fort  Worth  Savings  Bank  &  Trust 

Company.     [No.  964.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Mr.  D.  T.  Bomar  for  petitioners. 

Mr.  R.  W.  Floumoy  for  respondent 

March  26,  1917.    Denied. 
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Southern  Railway  Company,  Petition- 
er, ▼.  Mrs.  Vinkis  Butler^     [No. 
084.] 
Petition  for  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 
Mr.  Millard  R^ese  for  petitioner. 
No  appearance  for  respondent. 
March  26,  1917.    Denied. 


Clara  Kelly,  Executrix,  ete.,  Petitioner, 

▼.  Psnnsylvakia  Railroad  Coiipany. 

[No.  991.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

Mr.  John  B.  Brooks  for  petitioner. 

Mr.  F.  D.  MoKenney  for  respondent. 

March  26, 1917.    Denied. 


Elliott  Frbdiriok,  Trustee,  etc.,  Peti- 
tioner, V.  Metropolitan  Life  Insur- 
ance Company  of  New  York.  [No. 
993.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 
Mr.  Lowrie  C.  Barton  for  petitioner. 
Mr.  W.  K.  Jennings  for  respondent. 
March  26,  1917.    Denied. 


[647]  Standard  Fashion  Company,  Pe- 
titioner, V.  John  J.  Kuhn,  as  Trustee, 
etc.    [No.  994.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
Mr.  Herbert  Noble  for  petitioner. 
Mr.  Jacob  J.  Lesser  for  respondent 
March  26, 1917.    Denied. 


National  Cnr  Bank  of  Chioaoo,  Peti- 
tioner, ▼.  Kalamazoo  City   Savings 
Bank.    [No.  1005.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 
Messrs.  F.  D.  McKenney  and  J.  S. 

Flannery  for  petitioner. 
Mr.  Dallas  Boudeman  for  respondent. 
March  26,  1917.    Doiied. 


YiciGB   Pakas,    Petitioner,    ▼.    United 

States.    [No.  989.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Mr.  Terence  J.  McManus  for  petitioner. 

No  brief  filed  for  respondent 

April  9,  1917.     Granted. 
•  1  1.  ed. 


United  States,  Petitioner,  v.  Brooklyn 

Eastern   District   Terminal.      [No. 

1014.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

Mr.  Solicitor  General  Davis  for  peti- 
tioner. 

Mr.  Henry  B.  Closson  for  respondent. 

April  9,  1917.    Granted. 


Central  Trust  Company  of  New  York, 

Petitioner,  ▼.  Texas  Company.     [No. 

959.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  [648]  Court  of 
Appeals  for  the  Fifth  Circuit. 

See  same  case  below,  150  C.  C.  A.  571, 
237  Fed.  92L 

Mr.  Arthur  H.  Van  Brunt  for  peti- 
tioner. 

Mr.  Amos  L.  Beaty  for  respondent. 

April  9,  1917.    Denied. 


Central  Trust  Company  of  New  York 

et  al..  Petitioners,  v.  Texas  Company. 

[No.  999.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  150  C.  C.  A.  571, 
237  Fed.  921. 

Messrs.  (George  Welwood  Murray  and 
Arthur  H.  Van  Brunt  for  petitioners. 

Mr.  Amos  L.  Beaty  for  respondent. 

April  9, 1917.    Denied. 


Michigan  Central  Railroad  Company, 

Petitioner,  v.  Everett  A.  Tripp.    [No. 

986.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  L.R.A. — ,  — ,  238 
Fed.  449. 

Mr.  Frank  £.  Robson  for  petitioner. 

Mr.  Sidney  T.  Miller  for  respondent. 

April  9,  1917.    Denied. 


Byron  F.  Babbftt,  Trustee,  etc..  Petition- 
er, ▼.  Caroline  S.  Read  et  al.  [No. 
1003.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  149  C.  C.  A.  252, 
236  Fed.  42. 
Mr.  Charles  A.  Boston  for  petitioner. 
Mr.  Charles  E.  Rushmore  for  respond- 
ents. 

April  9, 1917.    Denied. 
60  945 
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Caroline  S.  Rbao  et  al.,  Executors,  etc., 
Petitioners,  v.  Bybok  F.  Babbitt,  Trus- 
tee, etc.     [No.  1020.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 
See  same  case  below,  240  Fed.  694. 
Mr.  Charles  E.  Ruslunore  for  petition- 
ers. 

Messrs.  P.  Taylor  Bryan  and  Qeorge 
H.  Williams  for  respondent 
April  9,  1917.    Denied. 


[649]  RivsBS  &  Harbors  Improvbicekt 

CoicPANT,  Owner,   etc..   Petitioner,  v. 

John  S.  Latta  et  al.  [No.  1013.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  147  C.  C.  A.  593, 
233  Fed.  919. 

Mr.  Russell  T.  Mount  for  petitioner. 

No  appearance  for  respondents. 

April  9,  1917.    Denied. 


f  A.  S.  CoHK,  Petitioner,  v.  R.  A.  MAiiOHi, 

Trustee  of  A.  S.  Cohn,  Bankrupt.    [No. 

852.] 

See  same  case  below,  150  C.  C.  A.  144, 
236  Fed.  882. 

Messrs.  George  S.  Jones  and  James  H. 
Mcintosh  for  petitioner. 

Messrs.  Alexander  Akerman,  Charles 
Akerman,  and  John  D.  Pope  for  respond- 
ent. 

April  16,  1917.  [650]  Order  entered 
herein  on  March  6,  1917,  vacated  and  set 
aside,  and  petition  for  Writ  of  Certiorari 
granted. 


Matthew  Howard  Reed,  Petitioner,  v. 

Cropp  Concrete  Machinery  Com- 
pany et  al.     [No.  1018.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
l)eals  for  the  Seventh  Circuit. 

See  same  case  below,  239  Fed.  869. 

Mr.  Otto  Raymond  Bamett  for  peti- 
tioner. 

Messrs.  William  Nevarre  Cromwell  and 
Lewis  T.  Greist  for  respondents. 

April  9,  1917.    Denied. 


Samuel  C.  Cohen,  as  Trustee  in  Bank- 
ruptcy of  Elias  W.  Samuels,  Bankrupt, 
Petitioner,  v.  Elias  W.  Samuels.  *  [No. 
855.] 

See  same  case  below,  237  Fed.  796. 
Mr.  Lawrence  B.  Cohen  for  petitioner. 
Messrs.  Lrving  L.  Ernst  and  Samuel 
Sturtz  for  respondent. 

April  16,  1917.  Order  entered  herein 
on  March  6,  1917,  vacated  and  set  aside, 
and  petition  for  Writ  of  Certiorari  grant- 
ed. 


WaSHIKOTON  RAHiWAY  &  ELECTRIC  COM- 
PANY, Petitioner,  v.  Mina  L.   Clark, 
Admmistratriz,  etc.     [No.  1024.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Col- 
umbia. 

See  same  case  below,  —  App.  D.  C.  — , 
46  Wash.  L.  Rep.  130. 

Messrs.    John  S.  Barbour  and  G^rge 
P.  Hoover  for  petitioner. 

Messrs.  Wilton  J.   Lambert  and  Ru- 
dolph H.  Yeatman  for  respondent. 
April  9,  1917.    Denied. 


Southern  Pacific  Company,  Petitioner, 

V.  California  Adjustment  Company. 

[No.  995.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

Messrs.  C.  W.  Durbrow  and  W.  F.  Her- 
rin  for  petitioner. 

Mr.  Leon  E.  Morris  for  respondent 

April  16, 1917.    Granted. 


Alexander  Doyle,  Petitioner,  ▼.  Ham- 
ilton Fish  Corporation.    [No.  1026.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  148  C.  C.  A.  63, 
234  Fed.  47. 
Mr.  Max  J.  Kohler  for  petitioner. 
Mr.  Henry  W.  Taft  for  respondent. 
April  9,  1917.    Denied. 
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Charles  D.  Smith  et  al..  Petitioners,  v. 

CoPLAH  County  et  al.   [No.  998.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  239  Fed.  432. 

Mr.  Caruthers  Ewing  for  petitioners. 

Messrs.  J.  S.  Sexton  and  H.  J.  Wilson 
for  respondents. 

April  16,  1917.    Denied. 


Charles  A.  Nones,  Petitioner,  ▼.  State 
OF  New  Jersey.  [No.  1006.] 
Petition  for  a  Writ  of  [651]  Certio- 
rari to  the  Court  of  Errors  and  Appeals 
of  the  State  of  New  Jersey. 

Messrs.  Barry  Mohun  and  Henry  E. 
Davis  for  petitioner. 

Mr.   James   Henry   Harrison   for  re- 
spondent. 
April  16,  1917.    Denied. 

S4S  V.  S. 
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David  W.  Sidbt,  Petitioner,  v.  City  of 
Mabcelikx,  in   the   County  of  Ldnn, 
Stote  of  Missouri.    [No.  1016.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 
See  same  case  below,  150  C.  C.  A«  314, 

237  Fed.  168. 
Mr.  John  T.  Wayland  for  petitioner. 
No  appearance  for  respondent 
April  16, 1917.    Denied. 


ChaKiES  Hathaway  et  al.,  etc.  Petition- 
ers, ▼.  JosBPH  B.  Martindalb  et  aL, 
Reeeiven,  etc.    [No.  1019.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Appeals  for  the 
Seecmd  Circuit 
See  same  ease  bdow,  239  Fed.  63L 
Mr.   Alfred  B.  Cruikshank  for  peti- 
tioners. 

Mr.  Charies  E.  Bushmore  for  respond- 
ents. 
April  16, 1917.    Denied. 


Saalvikld  Publishiko  CoicPANT  et  aL, 

Petitioners,  ▼.  G.  ft  C.  Mibrtak  Com- 

PAinr.    [No.  1022.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit 

See  same  case  bdow,  238  Fed.  L 

Messrs.  Wade  H.  Ellis  and  Challen  B. 
Ellis  for  petitioners. 

Mr.  William  B.  Hale  for  respondeot 

AQril  16, 1917.    Denied. 


iLLnron  Subbtt  Cohpakt,  Petitioner,  ▼. 

Stakdabd  Ukdergboumd  Cabui  Com- 

FAVT.    [No.  1025.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  [652]  Circuit  Court  of 
Appeals  for  the  Third  Circuit 

See  same  case  below,  238  Fed.  546. 

Mr.  Albert  J.  Hopkins  for  petitioner. 

Mr.  (George  B.  Gordon  for  respondent 

April  16,  1917. 


UinoN  Sakd  &  Material  Compavt,  Peti- 
tioner, ▼.  Stats  of  Arkansas.     [No. 
1039.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Arkansas. 

Mr.  Caruthers  Ewing  for  petitioner. 

No  appearance  for  respondent 

April  16,  1917.    Denied. 
•1  1.  ed. 


FRANas  Semidbt  et  aL,  Petitioners,  v. 

Central  Aquirrb  Company,  etc,  et  al. 

[No.  1047.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  App^&ls 
for  the  Firat  Circuit 

See  same  case  below,  239  Fed.  610. 

Messrs.  Perry  Allen  and  Elijah  N.  Zo- 
line  for  petitioners. 

Messrs.  Charies  Hartsell  and  BCaleolm 
Donald  for  respondents. 

April  16, 1917.    Denied. 


Fentress  Coal  ft  Coke  Compant,  Peti- 
tioner, ▼.  Beecher  Elkorb.  [No. 
1049.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit 
See  same  case  below,  240  Fed.  328. 
Mr.  White  B.  Miller  for  petitioner. 
No  counsel  appeared  for  respondmt 
April  16,  1917.    Denied. 


Charles  W.  Rantoul^  Jr.,  Petitioner,  ▼. 

North  German  Jjuoyd.    [No.  1057.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  First  Circuit 

See  same  ease  below,  238  Fed.  668. 

Messrs.  J.  Parker  Earlin,  Charles  R. 
Hickoz,  and  Edward  E.  Blodgett  for 
[658]  petitioner. 

Messrs.  Joseph  Larocque  and  Walter 
C.  Noyes  for  respondent 

April  16,  1917.    Denied. 


Mauriob  Hakssbns,  Petitioner,  t.  North 
German  Llotd.     [No.  1068.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  First  Circuit. 
See  same  case  below,  238  Fed.  668. 
Messrs.  J.  Parker  Kirlin,  Charles  R. 
Hickox,  and  Edward  E.  Blodgett  for  peti- 
tioner. 

Messrs.  Joseph  Larocque  and  Walter 
C.  Noyes  for  respondent 
April  16,  1917.    D^ed. 


United  States,  Petitioner,  t.  William 
B.  Poland  et  al.     [No.  1015.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab 
for  the  Ninth  Circuit. 

The  Attorney  Oeneral  and  Mr.  Solici- 
tor General  Davis  for  petitioner. 
No  counsel  appeared  for  respondeotik 
April  23,  1917.     Granted. 
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Oct.  Tebii, 


Thomas  Gilcreass,  Petitioner,  v.  G.  R. 

McCuLLOUGU  et  al.   [No.  1056.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Okla- 
homa. 

Mr.  A.  J.  Biddison  for  petitioner. 

Messrs.  Frederick  De  Conrcy  Faust 
and  Charles  Frederick  Wilson  for  re- 
spondents. 

April  23,  1917.     Granted. 


Northern   Pacific  Railwat   Compaht 

et  al.,  Petitioners,  v.  E.  W.  McComas. 

[No.  1065.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Oregon. 

Messrs.  Charles  H.  Carey,  James  B. 
Kerr,  and  Charles  A.  Hart  for  petition- 
ers. 

No  counsel  appeared  for  respondent. 

April  23,  1917.     Granted. 


[654]   Union  PAapic  Railroad  Com- 
pany, Petitioner,  v.  Eva  E.  Cook,  Ad- 
ministratrix, etc.     [No.  1002.] 
Petition  for  a  Writ  of  Certiorari  to 

the  Supreme  Court  of  the  State  of  Iowa. 
See  same  case  below,  —  Iowa,  — ,  158 

N.  W.  521. 

Messrs.  N.  H.  Loomis  and  Alfred  G. 

Ellick  for  petitioner. 
Mr.  William  R.  Green  for  respondent. 
April  23,  1917.    Denied. 


United  States  ex  rel.  No.  Sak  et  al.. 
Petitioners,  v.  Joseph  H.  Wallis,  As- 
sistant Commissioner  of  Immigration, 
etc.     [No.  1031.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peab  for  the  Fifth  Circuit. 

See  same  case  below,  144  C.  C.  A.  369, 
230  Fed.  71. 
Mr.  Robert  M.  Moore  for  petitioners. 
Mr.    Solicitor  General  Davis   for  re- 
spondent. 
April  23,  1917.    Denied. 


Hugh  Chambers,  Trustee,  etc.,  Petition- 
er, V.  Continental  Trust  Company. 
[No.  1040.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  239  Fed.  1020. 
Mr.   Rudolph.  S.  Wimberly  for  peti- 
tioner. 

Messrs.  (George  S.  Jones  and  OrviUe  A. 
Park  for  respondent. 
April  23,  1917.    Doiied. 
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Union  Pacific  Railroad  Company,  Pe- 
titioner, V.  Maude  M.  Henderson,  Ad- 
ministratrix, etc.     [No.  1043.] 
Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Ne- 
braska. 

See  same  case  below,  —  Neb.  — ,  161 
N.  W.  267. 

Messrs.  N.  H.  Loomis  and  Alfred  0. 
Ellick  for  petitioner. 

Messrs.  T.  J.  Mahoney  and  J.  A.  €• 
Kennedy  for  respondent. 
April  23,  1917.    Denied. 


Joseph  Hertzbero  et  al..  Petitioners,  ▼. 

United  States.     [No.  1044.] 

Petition  for  a  Writ  of  [655]  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit. 

Mr.  Walter  Jeffreys  Carlin  for  peti- 
tioners. 

The  Attorney  General  for  respondent 

April  23,  1917.    Denied. 


Sidney  J.  Brooks,  Receiver,  etc..  Peti- 
tioner, V.  Empire  Trust  Company  et 
al.     [No.  1060.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  146  C.  C.  A.  567, 
232  Fed.  641. 

Messrs.  Walter  P.  Napier,  E.  C.  Bran- 
denburg, Weldon  Bailey,  and  Chester  H. 
Terrell  for  petitioner. 

Messrs.  Thomas  H.  Franklin,  Stephen 
H.  Olin,  and  Henry  C.  Coke  for  respond- 
ents. 
April  23,  1917.    Denied. 


Mount  Vernon  &  Marshall  Hall 
Steamboat  Company,  Dro.,  Petitioner, 
V.  John  L.  McKenney.  [No.  1072.] 
Petition  for  a  Writ  of  Certiorari  to 

the  Court  of  Appeals  of  the  District  of 

Columbia. 

See  same  case  below,  —  App,  D.  C.  — , 

45  Wash.  L.  Rep.  98. 
Messrs.  Daniel   Thew  Wright,  Henry 

F.  Woodard,  and  T.  Morris  Wampler  for 

petitioner. 
No  appearance  for  respondent 
April  23,  1917.    Denied. 

S4S  U.  S. 
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Prbsbtteriah  Horn  Hospital  et  aL,  Pe- 
titioners, Y.  Mabt  Dockebt  Qoocr,  by 
Her  Next  Friend,  WiUiam  D.  CkKMsh. 
[No.  1073.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit. 
See  same  case  below,  239  Fed.  828. 
Messrs.  John  L.  Stout  and  John  W. 
Farley   for  petitioners. 
No  appearance  for  respondent 
April  23,  1917.    Denied. 


KiTSTONi  Wood   Coicpivt,  Petitioner, 

T.       SUSQUBHAKKA      BoOH      COllPAKT. 

[No.  1074.1 

Petition  [656]  for  a  Writ  of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Third  Circuit. 

See  same  case  below,  240  Fed.  296. 

Mr.  Mortimer  C.  Rhone  for  petitioner. 

Messrs.  Max  L.  Mitchell  and  N.  M.  Ed- 
wards for  respondent 

April  23,  i§17.    Denied. 


Industrial    Accident    Commission   of 

Calivobnia,  Petitioner,  v.   Southsbn 

PAcnno  Company.     [Nos.   1000  and 

1001.] 

Petitions  for  Writs  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  CaU- 
fomia. 

See  same  case  below,  in  No.  1000,  — 
CaL  — ,  L.B.A.— ,  — ,  161  Pac  1139;  in 
No.  1001,  —  Cal.  — ,  161  Pac.  1142. 

Mr.  Christopher  M.  Bradl^  for  peti- 
tioner. 

Messrs.  Henley  C.  Booth  and  W.  F. 
Herrin  for  respondent. 

April  30,  1917.    Denied. 


John  B.  Olbason,  Petitioner,  t.  Mart 

C.  Thaw.     [No.  1051.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  148  C.  C.  A.  570, 
234  Fed.  570. 

Messrs.  John  B.  Qleason  and  GKst  Blair 
for  petitioner. 

Messrs.  Abram  J.  Rose  and  Alfred  C. 

Pett^  for  respondent. 

April  30,  1917.    Denied. 
•  1  t.  ea. 


CiTT  Of  Ckntbalia,  Petitioner,  ▼.  A.  R. 

TiTLOW,  as  Receiver,  etc,  et  aL    [No. 

1075.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peab  for  the  Ninth  Circuit. 

See  same  case  bdow,  240  Fed.  93. 

Messrs.  Samuel  H.  Piles,  James  B. 
Howe,  Dallas  V.  Halyerstaat,  and  Black- 
bum  Esterline  for  petitioner. 

No  appearance  for  respondents. 

April  30,  1917.    Denied. 


Nick  A.  Matbbs,  Petitioner,  t.  Union 
Railroad  Company.    [No.  1085.1 
Petition  for  a  Writ    [6571    of  Cer- 
tiorari to  the  Supreme  Court  of  the  State 
of  PennsylTania. 

See  same  case  below,  —  Pa.  — ,  100 
Atl.  967. 

Messrs.  John  M.  Freeman  and  Frank 
C.  McGirr  for  petitioner. 
Mr.  Samuel  M.  Clay  for  respondent. 
April  30,  1917.    Denied. 


TiMOTHT  Hkalt,  Petitioner,  t.  Samuel 
W.  Backus,  as  Commissioner  of  Im- 
migration at  the  Port  of  San  Fran- 
cisco.    [No.  272.] 

On  Writ  of  Certiorari  to  United  States 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

Mr.  Marshall  B.  Woodworth  for  peti- 
tioner. 

Mr.  Solicitor  Qenend  Davis  for  re- 
spondent. 

March  6,  1917.  Decree  reversed  with 
costs  upon  confession  of  error,  and  cause 
remanded  for  further  proceedings,  on  mo- 
tion of  counsel  for  the  respondent. 


HsNRT  F.  Marshall,  Petitioner,  t.  Sam- 
uel W.  Backus,  Commissioner  of  Im- 
migration at  the  Port  of  San  Fran- 
cisco.   [No.  603.] 

On  Wnt  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 
Mr.  Henry  Ach  for  petitioner. 
Mr.   Solicitor  (General  Davis  for  re- 
spond«:it. 

March  6,  1917.  Decree  reversed  with 
costs  upon  confession  of  error,  and  cause 
remanded  for  further  proceedings,  on  mo- 
tion of  counsel  for  the  respondent. 
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Oor.  Tmm, 


Missouri    FAcmo   Railway    Cohpakt^ 

Plaintiff  in  Elrror,  v.  J.  F.  Duooan. 

[No.  233.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Messrs.  B.  P.  Waggener,  W.  P.  Wag- 
gener,  and  A.  E.  Crane  for  plaintiff  in 
error. 

Mr.  E.  C.  Brandenburg  for  defendant 
in  error, 

March  6,  1917.  Dismissed  [658]  with 
costs,  on  motion  of  eounsel  for  the  plain- 
tiff in  error. 


DuKOAir  L.  Thohpson,  Auditor  of  Public 
Accounts  of  the  State  of  Mississippi, 
et  al.,  Appellants,  v.  Mobile  ft  Ohio 
Railroad  Company.     [No.  257.] 
Appeal  &om  the  District  Court  of  the 

United  States  for  the  Southern  District 

of  MississippL 
Messrs.  William  H.  Watkins  and  James 

N.  Flowers  for  impellants. 
Messrs.  S.  R.  Prince  and  Carl  Fox  for 

appellee. 
March  6,  1917.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellants. 


[659]  Psoplb's  National  Bank  ov 
Qreenvillb,  South  Carolina,  Plaintiff 
in  Error,  v.  A.  W.  Jones  et  aL,  Com- 
missioners, etc.  [No.  350.1 
In  Error  to  the  Supreme  Court  ot  the 
State  of  South  Carolina. 
Mr.  F.  B.  Ghrier  for  plaintiff  in  error. 
No  appearance  for  defendants  in  er- 
ror. 

March  6,  1917.  Dismissed  with  eosti, 
on  motion  of  eounsel  for  the  plaintiff  in 
error. 


DuNOAN  L.  Thompson,  Auditor  of  Pub- 
lic Accounts  of  the  State  of  Missis- 
sippi, et  al.,  Appellants,  v.  Southern 
Railway  Company  in  Mississippl 
[No.  258.] 
Appeal  from  the  Distriet  Court  of  the 

United  States  for  the  Southern  District 

of  MississippL 
Messrs.  William  H.  Watkins  and  James 

N.  Flowers  for  appellants. 
Messrs.  S.  R.  Prince  and  Carl  Fox  for 

appellee. 
March  6,  1917.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellants. 


LoxnsviLLB  ft  Nashvillb  Railroad  Com- 
pany, Plaintiff  in   Error,  ▼.   Green- 
brier   Distilling    Company.      [No. 
602.1 
In  Error  to  the  Court  of  Appeals  of 

the  State  of  Kentucky. 
Mr.  Charles  H.  Moorman  for  plaintiff 

in  error. 
No  counsel  appeared  for  defendant  in 

error. 
March  6,  1917.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


National  Loan  ft  Exchange  Bank  of 
Greenwood  et  al.,  Plaintiffs  in  Error, 
V.  Adolphus  W.  Jones  et  al.,  Consti- 
tuting the  South  Carolina  Tax  Com- 
mL<^ion,  et  al.  [No.  349.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina. 
Mr.  F.  B.  Qrier  for  plaintiffs  in  error. 
No  appearance  for  defendants  in  er- 
ror. 

March  8,  1917.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiffs  in 
error. 

•60 


Central  Fortuna,  Plaintiff  in  Error,  ▼. 

People  of  Porto  Rioo.    [No.  167.] 

In  Error  to  the  Supreme  Court  of 
Porto  Rioo. 

Mr.  Francis  E.  Neagle  for  plaintiff  in 
error. 

Mr.  S.  T.  Ansell  for  defendant  in  er- 
ror. 

March  20,  1917.  Dismissed  with  costs,, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


United  States,  Appellant,  ▼.  Illinois 
Central    Railroad    Company    et    aL 
[No.  1012.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Northern  Distriet 

of  Illinois. 
The  Attorney  Qeneral  for  appellant 
Messrs.     Edward    J.     Brundaq^    and 

James  H.  Wilkerson  for  respondents. 
April  9,  1917.     Dismissed,  on  motion 

of  counsel  for  the  appellant. 


[660]    Alexander  M.  Emerson,  Peti- 
tioner, V.  Warren  E.  Sweetser.    [No. 
791.] 
On  Writ  of  Certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the 

First  Circuit 
Mr.  Henry  Wheeler  for  petitioner. 
The  Attorney  General  for  respondent 
April  9,  1917.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  petitions. 

i4S  U.  ft. 
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660-M2 


Alwbmd  p.  Lowell,  Petitioner,  v.  War- 

BIK  E.  SWEBTSIR.     [No.  792.] 

On  Writ  of  Certiorari  to  the  United 
States  Circnit  Court  of  Appeals  for  the 
First  Circuit. 

Mr.  Henry  Wheeler  for  petitioner. 

The  Attorn^  General  for  respondent. 

April  9,  1917.  Dismissed  witii  costs, 
on  motion  of  oounsel  for  the  petitioner. 


A.    Lio    WsiL,    Plaintiff   in   Error,   ▼. 

HsNBT  K.  Black,  Judge,  ete.     [No. 

297.]' 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia. 

Messrs.  P.  C.  Knox,  Louis  Marshall, 
George  E.  Price,  B.  M.  Ambler,  F.  De  C. 
Faust,  and  Charles  F.  Wilson  for  plain- 
tiff in  error. 

Messrs.  T.  C.  Townsend  and  S.  B.  Avis 
for  defendant  in  error. 

April  9,  1917.  Dismissed  with  costs 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Norfolk  &  Westebn  Railway  Company, 

Plaintiff  in  Error,  v.   Cobnelxus  H. 

Melvin.     [No.  620.] 

In  Error  to  the  Court  of  Appeals  for 
the  Fourth  Judicial  District,  State  of 
Ohio. 

Mr.  Theodore  W.  Reath  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in 
error. 

April  9,  1917.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


[661]  Rosa  C.  Goode  et  al..  Plaintiffs  in 
Error,  v.  United  States.  [No.  348.] 
In  Error  to  the  Court  of  Appeals  of 

the  District  of  Columbia. 
Messrs.  Charles  T.  Cates,  Jr.,  William 

G.  Johnson,  and  Henry  P.  Blair  for  plain- 
tiffs in  error. 
The  Attorney  General  for  defendant  in 

error. 
April  10,  1917.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintifb  in 

error. 


United   States,   Plaintiff  in   Error,  ▼. 

Grover  C.  A^inqton.     [No.  293.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Virginia. 

The  Attorney  General  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

April  16,  1917.    Dismissed,  on  motion 

of  oounsel  for  the  plaintiff  in  error. 
•  1  li.  ed. 


Wai/teb  Brandt,  Appellant,  v.  Thomas 
W.  Morgan,  Warden,  etc.  [No.  468.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  District  of  Kansas. 
Mr.  Frans  E.  lindquist  for  appdlant. 
No  appearance  for  appellee. 
April  16,  1917.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellant. 


International  Lumber  Company,  Plain- 
tiff in  Error,  v.  United  States.  [No. 
519.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 
Mr.  Harris  Richardson  for  plaintiff  in 
error. 

The  Attorney  General  for  defendant  in 
error. 

April  17,  1917.  Dismissed,  pursuant 
to  the  Sixteenth  Rule,  on  motion  of  coun- 
sel for  the  defendant  in  error. 


Adolfo  Garcu  Granada,  Plaintiff  in  Er- 
ror and  Appellant,  v.  Josi  Sta.  Maria 
et  al.    [No.  198.] 

In  [662]  Error  to  tlie  Supreme  Court 
of  the  Philippine  Islands. 

Mr.  Clement  L.  Bouv^  for  plaintiff  in 
error. 

No  appearance  for  defendants  in  er- 
ror. 

April  20,  1917.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Francisco  Arias  and  Rosario  Arias,  the 
Latter  Being  Represented  by  Her 
Guardian  ad  Litem,  Francisco  Arias, 
Appellants,  v.  Mariano  Veloso,  Da- 
miana  Veloso,  and  Melchor  Veloso. 
[No.  1089.] 

Appeal  from  the  Supreme  Court  of  the 
Philippine  Islands. 
No  counsel  appeared  for  appellants. 
Messrs.  Alexander  Britton  and  Evans 
Browne  for  appellees. 

April  23,  1917.  Docketed  and  dis- 
missed with  costs,  on  motion  of  counad 
for  Uie  appellees. 


Lazarus,  Michel,  A  Lazaruf  et  al..  Peti- 
tioners, V.  W.  P.  G.  Harding  et  al., 
Trustees,  etc.     [No.  227.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 
Mr.  Girault  Farrar  for  petitioners. 
No  counsel  appeared  for  respondents. 
AprU  25,  1917.    Dismissed  for  want  of 

prosecution. 
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Oct.  Tebu, 


David  E.  Sowers  et  al..  Plaintiffs  in  Er- 

ror,  v.  Frank  T.  Johnson  et  al.    [No. 

244.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado. 

Messrs.  Ernest  Knaebel  and  William 
W.  Grant,  Jr.,  for  plaintifb  in  error. 

No  oounsel  appeared  for  defendants  in 
error. 

April  26,  1917.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 

95S 


WiLLiAH   Terry,  Plaintiff  in  Error,  v. 

State  of  Kansas.    [No.  806.] 

In  Error  to  the  Supreme  Court  of  the 
[663]  SUte  of  Kansas. 

Messrs.  Malcolm  D.  Nicholson,  William 
J.  Pirble,  and  Frans  E.  Lindquist  for 
plaintiff  in  error. 

Mr.  J.  P.  Coleman  for  defendant  in 
error. 

April  30,  1917.  Dismissed  with  costs, 
on  motion  of  oounsel  for  the  plaintiff  in 
error* 

S4S  U.  8. 


OASES 


ARGUED  AND   DECIDED 


SUPREME  COURT 


OFTHB 


UNITED  STATES 


AT 


OCTOBER  TERM,   1916. 


Vol.  244. 


<l   L.  ed.  95S 


REFERENCE  TABLE 

OP  8UCU  CASES 

DECIDED  IN  IT.  S.  SUPREME  OOURT, 

OCTOBER  TERM,  1916, 

AMD  Karonrau  bbrmb, 


VOLUME  244, 

▲8    Also  APPIAR  111 

OFFICIAL  REPORTER'S  EDITION. 


Off.  Bep. 
H4  U.B. 


Title. 


1-2 


4-7 
7-9 
»-12 
12 

20-21 
21-23 
23-24 
26 

2fr-30 
31-^ 

32-^ 

34-37 

37-38 

39 

4(M2 

42-45 

46-47 

47-40 

40 

50-62 
62-64 
64 

66-67 
67-68 
68 

60-61 
61-63 
63-66 
66 
66 

66-68 
68 


60-71 
71-72 


Ewiiig  T.  United  States  ex 
reL  Fowler  Car  Co. 


M 


« 
M 

m 

M 


Nortli    German    Lloyd    ▼. 
Guaranty  Trust  Co. 


M 
M 


M 


M 


Chicago    L.    bis.    Co.    t. 

Cherry 

Gulf,  C.  ft  a  F.  R.  Co.  ▼. 
Texas  Packing  Co. 


Van  Dyke  ▼.  Geary 

M  m 


Toledo  B.  4  Light  Co.  ▼. 
Hill 

M  « 

M  M 

Meisukas  ▼.  Greenough  Red 
Ash  Coal  Co. 

M  M 

M  M 

American  Exp.  Co.  t.  Unit- 
ed States  Morse  Shoe  Co. 

M  M 


Minneapolis  ft  St  L.  R.  Co. 
T.  Gotadiall 

M  M 

M  M 

Ohio  Rirer  Contraet  Co.  ▼. 
Gordon 


Hen 
In. 


•  1  Ii.  •d. 


055 
06C 
057 
068 

059 

060 
064 
065 
0G6 

066 
060 

070 
071 
072 
073 
073 
070 
080 
08] 
082 

082 
086 
087 

087 
080 
000 

000 
002 
003 
004 
005 

005 
006 
007 

007 

000 

1000 


)ff*  liep. 

44  U.  S. 

TItto. 

Here 
in. 

72 

Chesbrough  ▼.  Woodworth 

1000 

73-75 

M                                                   M 

1003 

75-77 

M                                                  M 

1004 

77-70 

M                                                  M 

1005 

70 

Woodworth  ▼.  Chesbrough 

1005 

80-81 

M                                                M 

1006 

81-82 

M                                                   M 

1007 

8^-83 

United  States  ▼.  Illinois  a 

R.  Co. 

1007 

83-86 

M                                   M 

1008 

86-88 

M                                    M 

1000 

88-80 

M                                    M 

1010 

00 

West  T.  Edward  Rutledge 

Timber  Co. 

1010 

90-02 

«                                     M 

1011 

02-04 

M                                     M 

1012 

04-06 

M                                      M 

1014 

06-00 

M                                     M 

1015 

90-100 

M                                      M 

1016 

100 

E.  I.  Dupont  de  Nemours 

Powder  Co.  v.  Masland 

1016 

101 

<4                                             If 

1018 

101-103 

44                                             44 

1010 

103 

Nevada-Califomia-Or^gon 

R.  Co.  V.  Burrus 

1010 

104 

ti                              M 

1021 

104-106 

M                                      M 

1022 

106 

Rowland  ▼•  Boyle 

1022 

107-100 

1023 

100-111 

«                                  M 

1024 

111 

United  SUtes  t.  Wildcat 

1024 

113 

M                                              « 

1030 

113-115 

M                                       M 

1031 

115-118 

m                         « 

1032 

118-120 

«                                         M 

1033 

120-123 

M                                         M 

1034 

123-125 

M                                         M 

1035 

126-127 

M                                         M 

1036 

127 

Yankaus  ▼.  Feltenstein 

1036 

128-120 

«                                           M 

1037 

120-131 

M                                         << 

1038 

131-133 

M                                         M 

1030 

134 

Lewis  ▼.  United  States 

1030 

134-136 

M                                       M 

1040 

136-138 

M                                      • 

1041 

fiEFCBENCB  TABLE. 


gf-ifT                        Title. 

Here 
in. 

Off.  Rep 

TiUe. 

IHen 
1    *«• 

13S-141 

Lewis  T.  United  States 

1042 

266 

Southern  P.  Co.  r.  Jensen 

1116 

141-143 

M                                           M 

1043 

266-267 

Clyde  S.  S.  Co.  v.  Walker 

1116 

143-146 

M                                         M 

1044 

257-268 

a                                 tt 

1117 

146 

M                                         M 

1046 

258 

Sutton  T.  New  Jersey 

1117 

147 

New  York  C.  R.  Co.  t.  Win- 

268 

M                                      « 

1118 

field 

1045 

258-261 

M                                      M 

1119 

147-149 

m                        m 

1047 

261 

United    Copper    Securities 

149-152 

m                        m 

1048 

Co.  V.  Amalgamated  Cop- 

152-154 

u                        m 

1049 

per  Co. 

1119 

154-158 

H                          «t 

1050 

262 

M                                       M 

1123 

158 

M                                   «t 

1051 

<>62-264 

M                                       M 

1124 

158-161 

M                                   M 

1052 

264-266 

M                                       M 

1125 

161-163 

M                        m 

1053 

266 

Hamer  r.  New  York  R.  Co. 

1125 

163-165 

m                        « 

1054 

268-269 

M                                                  M 

1127 

165-167 

M                                     M 

1055 

269-271 

M                                               M 

1128 

167-170 

4*                                    M 

1056 

271-273 

M                                               M 

1129 

170 

M                                     <« 

1067 

273-276 

M                                               M 

1130 

170 

Erie  R.  Co.  t.  Winfleld 

1057 

276 

Norfolk  Southern  R.  Co.  r. 

171-172 

M                                           M 

1064 

Chalman 

1131 

172-174 

M                           m 

1065 

277-279 

«                                     H 

1133 

174-175 

Lane  r.  Hoglund 

1066 

279-281 

ti                              M 

1134 

175-178 

M                             U 

1067 

281-284 

M                                     M 

1135 

178-180 

M                  « 

1068 

284-286 

M                                        M 

1136 

180-182 

M                           M 

1069 

286 

Railroad  Supply  Co.  r.  Ely- 
ria  Iron  i  Steel  Co. 

182 

M                             M 

1070 

1136 

183 

Lehigh    Valley   R.   Co.   ▼. 

286-288 

M                                          M 

1145 

Barlow 

1070 

288-290 

M                                        M 

114G 

183-184 

u                            m 

1071 

290-293 

U                                      « 

1147 

184 

Smith  T.  Third  Nat.  Ezch. 

i93-294 

M                                          M 

1148 

Bank 

1071 

294 

Hart  steel  Co.  r.  Railroad 

185 

M                                     M 

1072 

Supply  Co. 

1148 

185-188 

M                                     M 

1075 

296 

it                                 u 

1151 

188-190 

M                                     M 

1074 

205-298 

tt                           tt 

lir.2 

190-191 

M                                     M 

1075 

208-299 

tt                         tt 

1103 

191 

MiBSouri  P.  R.  Co.  t.  Me- 

:{00 

Cuyahoga  River  Power  Co. 

Grew  Coal  Co. 

1075 

T.  Northern  Realty  Co. 

1153 

192-196 

M                                     M 

1079 

301 

tt                   tt 

li:»r. 

195-197 

«                                     M 

108U 

301-304 

tt                                     M 

1157 

197-199 

M                                     M 

1081 

304 

It                                      M 

11  .iS 

190-200 

M                                     M 

1082 

305-306 

Doepel  T.  Jones 

iir»s 

191,note 

Missouri  P.  R.  Co.  t.  Mc- 

306-308 

11.10 

Grew 

1082 

:^08-309 

tt              tt 

1100 

200 

Missouri  P.  R.  Co.  t.  Taber 

1082 

310 

Seaboard  Air  Line  R.  Co.  t. 

201 

«                        « 

1083 

Blackwell 

1160 

201-202 

M                                               « 

1084 

310-312 

M                                       M 

1161 

202 

Valley  S.  S.  Co.  r.  Wattawa 

1084 

312-315 

tt                        m 

1162 

203-205 

•^    «                          u 

1085 

316-316 

M                         m 

1103 

205 

Southern  P.  Co.  t.  Jensen 

1086 

317 

Saunders  r.  Shaw 

lliia 

207-210 

«                         «( 

1095 

318-320 

tt                             M 

1165 

210-212 

M                                                M 

1096 

320 

tt                            M 

1166 

212-214 

M                                               M 

1097 

320-322 

Erie  R.  Co.  r.  Purucker 

1166 

214-216 

M                                                M 

1098 

322-324 

tt                     it 

1167 

216-219 

M                                                M 

1099 

324-325 

tt                     tt 

1168 

219-221 

M                                                M 

1100 

325 

Farmers  Irrig.  Dist  ▼.  Ne- 

221-223 

«                                                M 

1101 

braska  ex  rel.  O'Shea 

1168 

223-226 

M                                                M 

1102 

326-327 

((                                        M 

1170 

226-228 

M                                               M 

1103 

327-329 

M                                        M 

1171 

228-230 

«                                                €t 

1104 

329-332 

M                                        M 

1172 

230-233 

m                               M 

1105 

332 

Erie  R.  Co.  r.  Stone 

1173 

233-235 

M                                               M 

1106 

333-335 

«               (f 

1174 

235-237 

M                                                M 

1107 

336-336 

M                             tt 

1175 

237-239 

«                                                M 

1108 

336 

Atchison,  T.  ft  S.  F.  R.  Co. 

239-242 

M                                                M 

1109 

T.  United  SUtcs 

1175 

242-244 

M                                               M 

1110 

337-339 

M                                        M 

1178 

244-246 

M                                                M 

nil 

339-341 

M                                        M 

1179 

246-248 

M                                             M 

1112 

341-344 

M                                      M 

1180 

248-250 

M                                             « 

1113 

344-345 

««                                     M 

1181 

250-253 

M                                             «C 

1114 

346 

Western    Oil    Ref.    Co.    r. 

263-265 

«                                             « 

1116 

Lipscomb 

944 

1181 
D.  S. 

Reference  Table. 


off.  Rep. 
244  0.  S. 

Title. 

Here 
is. 

Off.  Rep. 

TiUe. 

Here 
in. 

347-349 

WeBtern    Oil    Ref.    Co.    ▼. 

465 

Valdes  r.  United  States 

1263 

Lipscomb 

1183 

456 

Re  Indiana  Transp.  Co. 

1263 

340-360 

■^     «                                      M 

1184 

467-460 

M 

1255 

361 

Chicago,  M.  &  8t.  P.  R.  Co. 

460 

M 

1266 

▼.  United  States 

1184 

469 

Paine  Lumber  Co.  t.  Neal 

1256 

352-353 

M                                          M 

1101 

469 

M                                                  M 

1263 

363-365 

M                                       M 

1102 

469-472 

M                                               M 

1264 

866-358 

M                         m 

1193 

472-474 

m                              M 

1266 

368-359 

M                                       M 

1194 

474-476 

M                                             M 

1266 

360 

New  York  C.  &  H.  R.  R.  Co. 

47&-478 

M                                                M 

1267 

T.  Tonsellito 

1194 

478-481 

m                               M 

1268 

360-361 

M                                       M 

1197 

481-483 

«t                                               M 

1269 

362 

«<                                        M 

1198 

483-486 

«                                                M 

1270 

362-363 
363-365 

Mason  v.  United  States 

1198 
1100 

486 
487 

Hopkins  ▼.  Walker 

«                                        M 

1270 
1273 

365-367 
368 

369-371 

M                                           « 

St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  McKnight 

1200 

1200 

1203 

487-490 
400^91 
492 

M                                    M 
M                                    M 

Santa  Fe  P.  R.  Co.  ▼.  Lftne 

1274 
1276 
1276 

371-373 

M                                       « 

1204 

493-496 

«                                             M 

1278 

373-37  5 

M                                       « 

1205 

405-497 

M                              m 

1270 

375-376 

<(                                       M 

1206 

497-498 

«                                            M 

1280 

376 

Illinois  Surety  Co.  v.  John 

499 

Greene  ▼.  Louisville  ft  In- 

Davi.>4  Co. 

1206 

terurban  R.  Co. 

1280 

878 

«                        m 

1210 

601-603 

«(                                     M 

1283 

378-381 

«                         « 

1211 

503-605 

• 

1284 

381-3S2 

M                             «t 

1212 

505-508 

€t                       m 

1286 

382-383 

((                                     M 

1213 

508-610 

M                         m 

1286 

383 

Missouri,  K.  &  T.  R.  Co.  ▼. 

510-612 

M                                     M 

1287 

Ward 

1213 

512-615 

M                                     M 

1288 

384-385 

«                                    M 

1214 

515-617 

M                                     M 

1289 

385-387 

M                                       « 

1215 

517-620 

M                                     M 

1290 

387-388 

l<                                      M 

1216 

520-621 

M                                     M 

1291 

388 

Mississippi  R.  Commission 

622 

Louisville  ft  N.  R.  Co.  v. 

V.  Mobile  &  0.  R.  Co. 

1216 

Greene 

1291 

389-391 

(i                     « 

1210 

625-627 

«<                    « 

12D7 

301-303 

M                                        M 

1220 

527-520 

M                         m 

1298 

303-3r.G 

M                                     M 

1221 

529-532 

m                         M 

1299 

306 

«                                        M 

1222 

532-633 

«t                        « 

1300 

397 

United  States  ex  rel.  Louis- 

534-536 

m                       « 

1301 

iana  V.  Jack 

1222 

536-530 

«                        « 

1302 

308-300 

«<                                      M 

1225 

539-541 

«                                         M 

1303 

300-402 

M                                       « 

1226 

541-644 

«t                                       M 

1304 

402-404 

M                         m 

1227 

544-546 

a                         « 

1305 

404-407 

u                         m 

3228 

546-549 

M                                     « 

1306 

407 

u                          m 

1229 

640-561 

M                                     « 

1307 

407-408 

Wall   T.    Parrot   Silver   & 

661-654 

M                                     M 

1308 

Copper  Co. 

1229 

664 

M                                       M 

1309 

408-411 

*^  •«                                      M 

1230 

565 

Illinois  C.  R.  Co.  r.  Greene 

1309 

411-412 

«                                          M 

1231 

657-668 

M                                               M 

1314 

412-413 

Ex  parte  Park  Square  Au- 

558-661• 

M                                               «< 

1316 

tomobile  Station 

1231 

561-563 

M                                              M 

1316 

413-415 

i< 

1232 

563-664 

«                                               M 

1317 

415-416 

M 

1233 

664 

Darnell  r.  Edwards 

1317 

410 

First  Nat.  Bank  r.  Fellows 

565-666 

M                                M 

1319 

ex  rel.  Union  Trust  Co. 

1233 

666-568 

M                                M 

1320 

418-420 

<«                     (« 

1237 

568-570 

M                                M 

1321 

420-423 

««                                          M 

1238 

-.71 

Southern  R.  Co.  r.  Puckett 

1321 

423-425 

M                                        M 

1230 

571-573 

M                                                  M 

1324 

425-428 

M                                       M 

1240 

573-674 

M                                                  M 

1825 

428-430 

M                                        M 

1241 

674 

puget      Sound      Traction, 
Light  ft  P.  Co.  V.  Rey- 

430-432 

M                                        «f 

1242 

432 

Valdcz  ▼.  United  States 

1242 

nolds 

1325 

430-440 

U                                              l< 

1246 

575-676 

M                         m 

1328 

440-443 

M                                              «« 

1247 

576-679 

M                            «c 

1320 

44r?  445 

m                            m 

1248 

579-681 

«                                   M 

1330 

4'!    -448 

M                                              « 

1249 

581-682 

M                                     « 

1331 

44.>^r>n 

M                                           M 

1  '50 

682 

Lanham  ▼.  McKed 

1331 

150-453 

«                                         M 

T51 

588-684 

«                                      M 

1332 

453-455 

«                                         « 

1252           684 

«                                  M 

1338 

•  1  li.  e 

1. 

1 

KsmKNCB  lABLE. 


844U.87 

Title. 

Here 
In. 

'<^.  Ren. 

fua.aT 

TiUc. 

ilk 

58i 

MeCoaeh  ▼.  Insurance  Co. 

613-615 

Adame  v.  Tanner 

1351 

of  N.  A. 

1833 

615-616 

(«                it 

lS5f 

686-68« 

m                         M 

1384 

617 

American  Exp.  Co.  v.  South 

586-589 

m                        m 

1335 

Dakota  ex  rel.  Caldwell 

1352 

589 

m                       m 

1336 

618-619 

M                                        (( 

1355 

590 

Adam*  T.  Tanner 

1336 

610-621 

M                                        M 

1356 

591-592 

«                                M 

1341 

621-624 

M                                    M 

1857 

592-594 

M                              «t 

1342 

624-626 

m                        m 

1858 

594-596 

m                   m 

1343 

626-628 

M                        m 

1859 

596-599 

m                     f 

1344 

628-629 

M                                     « 

1860 

599-601 

m                   m 

1345 

630 

Washington  R.  k  Electric 

601-603 

m                   m 

1346 

Co.  T.  Scala 

1360 

604-606 

m                   « 

1347 

636-637 

M                                          M 

1363 

606-608' 

«                    m 

1348 

637-640 

M                                          M 

1364 

609-611 

m                   m 

1349 

640 

M                                       M 

1865 

6U-41S 

UM 

64S-665 

Memorandum  Decisions  1867 

-1871 

S44  V.  ft. 


THE   DECISIONS 


or  THB 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM.  I9I6. 


THOMAS  EWING,  Commissioiier  of  Pa4> 

•ntt.  Petitioner, 

▼. 

UNITED  STATES  EX  REL.  THE  FOWLER 
CAR  COMPANY. 

(See  S.  a  Reporter*!  ed.  1-12.) 

Patents  —  interference  —  dnty  to  de- 
clare —  discretion  of  Oonunissloner  of 
Patents. 

The  refusal  of  the  Commissioner  of 
Patents  to  declare  an  interference,  where 
the  Patent  OflSce  is  informed,  through  the 
admission  of  an  applicant,  that  the  inven- 
tion shown  in  his  application  was  conceived 
on  a  date  suhsequent  to  the  filing  date  upon 
an  application  of  another  person  for  the 
•ame  invention,  is  justified  by  the  provisions 
of  U.  S.  Rev.  Stat.  §  4004,  Comp.  Stat.  1918, 
I  9449,  that  whenever  an  application  is 
made  for  a  patent  which,  "in  the  opinion"  ot 
the  Commissioner,  "would  interfere  with 
any  pending  application,"  he  shall  give  no- 
tice thereof  and  shall  direct  the  primary 
examiner  to  determine  the  question  of  prior- 
ity of  invention,  since  the  duty  to  declare 
an  interference  imposed  by  this  statute  and 
by  the  rules  of  the  Patent  Office,  adopted 
in  the  exercise  of  the  authority  under  S  483 
(Comp.  SUt  1918,  S  745),  to  estsblish 
regulations  not  inconsistent  with  law,  can- 
not be  deemed  imperatively  to  arise  merely 
beeause  of  an  asserted  antagonism  between 
the  applications,  but  there  must  be  the  pre- 
cedent and  supervising  judgment  of  the 
Commissioner. 

(For  other  cases,  see  Patents,  II.,  la  Digest 
609.  Ct  1908.) 

[No.  721 1 

Argued  AprU  17,  1917.    Decided  May  7, 

1917. 
•1  fj.  ed. 


ON  WRIT  of  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Co- 
lumbia to  review  a  judgment  whieh 
affirmed  a  judgment  of  the  Supreme 
Court  of  the  District,  awarding  man- 
damus to  compel  the  Commissioner  of 
Patents  to  declare  an  interference  be- 
tween two  applications  for  a  similar  in- 
vention. Reversed  and  remanded  for 
the  discharge  of  the  rule  and  dismissal 
of  the  petition. 

See  same  case  belowi  46  App.  D.  C. 
185. 

Statement  by  Mr.  Justice  McKenna: 

[2]  This  writ  is  directed  to  a  judgment 
of  the  court  of  appeals  of  the  District  of 
Columbia,  which  affirmed  a  judgment 
of  the  supreme  court  of  the  District  of 
Columbia  in  mandamus  commanding  the 
Commissioner  of  Patents  "to  declare  or 
direct  to  be  declared  an  interference  be- 
tween the  application  of  William  E. 
Fowler,  filed  May  22, 1915,  for  improve- 
ments in  car  floor  construction,  and  the 
application  for  a  similar  invention"  of 
an  unnamed  applicant,  'pursuant  to  the 
statute  and  rules  in  such  cases  made  and 
provided." 

The  judgment  was  rendered  upon  mo- 
tion of  petitioner's  attorney  upon  the 
petition,  rule  to  show  cause,  and  answer. 
It  was  affirmed  by  the  court  of  appeals. 

As  the  Fowler  Car  Company  and 
Ewing,  Commissioner  of  Patents,  were 
petitioner  and  respondent,  respectively, 
in  the  court  below,  we  shall  so  designate 
them  here. 
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The  facts  as  stated  by  the  petition  are 
as  follows: 

William  E.  Fowler,  Sr.,  was  the  first 
and  original  inventor  of  certain  new  and 
useful  improvements  in  car  floor  con- 
struction. 

On  May  22,  1915,  he  applied  for  a 
patent  in  the  usual  form  and  manner 
and  his  application  was  accepted  and 
became  known  and  designated  as  appli- 
cation serial  No.  29,794. 

On  May  19,  1915,  he  duly  assigned  his 
right,  title,  and  interest  in  the  invention 
to  the  Fowler  Car  Company,  which  com- 
pany appointed  Charles  C.  Linthicum  its 
attorney. 

On  November  18,  1915,  the  Commis- 
sioner of  Patents  wrote  to  Linthicum 
stating  that  ''there  is  another  applica- 
tion pending,  claiming  substantially  the 
same  invention  as  that  defined"  in  cer- 
tain of  the  claims  which  were  set  out. 
He  further  stated:  'In  order  to  deter- 
mine whether  it  is  necessary  to  declare 
an  interference  you  are  requested  to  ob- 
tain a  statement  from  Fowler  setting 
forth  when  he  conceived  the  invention 
defined  in  the  above  quoted  claims,  when 
he  disclosed  it  to  others,  and  when  he 
reduced  [3]  it  to  practice.  This  state- 
ment will  not  be  made  a  part  of  the 
record  and  will  be  returned  to  you.'' 

Fowler  replied  that  he  had  conceived 
the  subject-matter  of  the  claim  quoted  in 
the  Commissioner's  letter  on  or  about 
April  16,  1915,  disclosed  the  same  to 
others  and  made  drawings  on  or  about 
the  same  date,  but  had  not  reduced  the 
same  to  practice  by  constructing  any 
full-sized  devices. 

On  November  26, 1915,  Linthicum  filed 
an  amendment  to  Fowler's  application 
in  which  all  of  the  claims  suggested  by 
the  Commissioner  were  inserted.  Of 
these  claims  Linthicum  said:  "It  is 
thought  that  these  claims  appear  in  a 
co-pending  application,  and  they  are  in- 
serted at  this  time  with  the  request  that, 
if  such  claims  do  appear  in  a  co-pending 
application,  an  interference  be  declared." 

To  this  communication  the  Commis- 
sioner replied  as  follows: 

"Sir. — Enclosed  please  find  the  state- 
ment of  William  Fowler,  Sr.,  made  in  re- 
sponse to  the  request  in  my  letter  of  No- 
vember 18,  1915. 

"The  dates  of  invention  claimed  by 
Fowler  are  subsequent  by  several  months 
to  the  filing  date  of  the  application  of 
the  other  party.  The  other  party's  case 
will  be  passed  to  issue  as  soon  as  possible 
and  when  patented  will  be  cited  as  a 
reference  against  such  claims  in  Fowler's 
application  as  it  may  be  found  to  antici- 
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pate.  An  interference  will  not  be  de- 
clared." 

Section  483,  Rev.  Stat.  Comp.  Stat 
1913,  §  745,  provides:  "The  Commis- 
sioner of  Patents,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior, 
may,  from  time  to  time,  establish  regu- 
lations, not  inconsistent  with  law,  for 
the  conduct  of  proceedings  in  the  Patent 
Office." 

Pursuant  to  this  authority  regulations 
known  as  "Rules  of  Practice  in  the  Unit- 
ed States  Patent  Office"  have  been  estab- 
lished by  the  Commissioner,  by  and  with 
the  approval  of  the  Secretary  of  the  In- 
terior, and  now  govern  [4]  the  declara- 
tion of  interferences  between  pending 
conflicting  applications,  and  have  the 
force  and  effect  of  law,  binding  as  well 
upon  the  Commissioner  as  upon  the  ap- 
plicant for  patents. 

It  is  further  alleged  that  it  clearly 
appears  from  the  correspondence  recited 
and  under  the  statute  and  rules  that  an 
interference  exists  between  the  Fowler 
application  and  that  of  the  applicant, 
unknown  to  petitioner,  which  applica- 
tions disclose  and  claim  the  same  patent- 
able invention,  and  it  is  the  duty  of  the 
Commissioner  to  declare  an  interference 
and  to  call  upon  each  applicant  for  the 
sworn  preliminary  statement  required 
by  rule  110. 

That  if  the  unknown  applicant  receive 
a  patent  and  thereafter  petitioner's 
(Fowler's)  application  is  put  in  inter- 
ference with  it,  and  petitioner  after- 
wards be  awarded  priority  over  the  un- 
known applicant  and  receive  a  patent, 
in  order  to  get  rid  of  the  menace  of  the 
outstanding  patent  to  such  unknown  ap- 
plicant petitioner  will  have  to  file  a  bill 
in  equity  under  the  provisions  of  §  4918, 
Rev.  Stat.  Comp.  Stat.  1913,  §  9463,  for 
the  cancelation  of  such  patent,  or  the 
owner  of  the  outstanding  patent  may  file 
such  bill  against  petitioner,  all  of  which 
possibility  of  litigation  may  be  prevent- 
ed if  the  Commissioner  be  required  to 
discharge  his  plain  duty  under  the  stat- 
ute and  rules  and  declare  an  interference 
when  the  rights  of  both  parties  are  in 
the  application  stage,  and  before  eithei 
party  receives  a  patent.  That  conduct 
of  the  Commissioner  is  a  matter  of  pub- 
lic concern,  and  for  over  a  quarter  of  a 
century  his  predecessors  have,  with- 
out exception  regarded  the  interference 
rules  as  imposing  upon  them  the  legal 
duty  of  declaring  an  interference  under 
the  circumstances  detailed.  And  peti- 
tioner is  advised  and  believes  that  unless 
the  Commissioner  be  restrained,  a  patent 

in  due  course  will  be  issued  to  the  un- 
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known  applicant,  and  petitioner  is  with- 
out remedy  unless  the  court,  by  writ  of 
mandamus,  shall  interpose  in  its  behalf. 

[5]  Mandamus  was  prayed. 

A  rule  to  show  cause  was  issued  and 
the  Commissioner's  action  stayed  until 
the  determination  of  the  cause. 

The  Commissioner  in  his  answer  ad- 
mitted the  filing  of  the  applications  as 
alleged  and  the  correspondence  with 
Linthicum,  but  denied  the  legal  conclu- 
sion drawn  by  petitioner  therefrom.  He 
alleged  that  an  interference,  as  defined 
by  the  rules  of  the  Patent  Office,  is  m 
proceeding  for  the  purpose  of  determin- 
ing the  question  of  priority  of  invention, 
and  that  when  an  applicant  informs  the 
office  that  the  invention  shown  in  his 
application  was  made  mt  a  date  which 
was  subsequent  to  the  date  upon  which 
another  application  for  the  same  inven- 
tion was  filed,  the  statute  does  not  re- 
quire that  an  interference  be  established 
between  his  application  and  the  prior 
application.  That  in  asking  the  later 
applicant  to  inform  the  office  of  the  date 
of  its  invention,  the  Commissioner  was 
only  asking  for  information  upon  which 
he  might  form,  as  required  by  §  4904^ 
Rev.  Stat.  Comp.  Stat.  1913,  §  9449,  an 
opinion  whether  m  situation  existed 
where  the  statute  required  that  the  later 
application  should  be  put  into  interfer- 
ence with  the  earlier  application,  and 
that  the  rules  do  not  require  or  eon- 
template  a  declaration  of  interference 
where  it  is  known  that  the  later  appli- 
cant made  his  invention  subsequently  to 
the  filing  of  the  earlier  application;  in 
other  words,  they  do  not  contemplate 
the  declaration  of  an  interference  except 
where  there  is  a  possible  confiict  in  the 
dates  of  invention. 

The  answer  further  denied  that  peti- 
tioner had  shown  injury  or  threatened 
injury,  and  alleged  that  the  only  injury 
averred  in  the  petition  was  that  if  the 
application  of  petitioner  be  put  in  in- 
terference with  the  patent  granted  upon 
the  other  application,  and  if  priority 
should  be  awarded  to  petitioner  and  a 
patent  granted  to  it,  a  bill  in  equity 
under  §  4918,  Rev.  Stat.  Comp.  Stat. 
1913,  §  9463,  would  be  necessary  to  get 
rid  of  the  menace  of  the  outstanding  pat- 
ent. That  the  date  of  Fowler's  invention 
being  subsequent  to  the  filing  [6]  date 
of  the  other  party,  there  would  be  no 
ground  of  awarding  priority  to  Fowler. 
That  even  if  interference  should  be  de- 
clared, "a  litigation  to  be  conducted  be- 
tween the  application  owned  by  the  peti- 
tioner and  the  patent  issued  to  the  other 
party  would  be  no  longer  or  more  ex- 
•1  i.  ed. 


pensive  than  a  litigation  to  be  conducted 
between  the  two  applications.  No  suit 
could  be  brought  under '  §  4918  of  the 
Revised  Statutes  (Comp.  Stat.  1913, 
§  9463),  either  by  or  against  this  peti- 
tioner, unless  it  were  proved  that  Fowler 
was  the  first  inventor  and  a  patent  issued 
to  him;  but,  as  above  stated,  the  date 
upon  which  Fowler  states  he  conceived 
the  invention  is  subsequent  to  the  date 
upon  which  the  other  application  was 
filed.'* 

There  was  detail  of  the  business  of 
the  Patent  Office  and  of  the  incon- 
venience to  its  administration  if  the 
right  insisted  upon  by  petitioner  were 
allowed. 

A  discharge  of  the  rule  was  prayed. 

Solicitor  (General  Davis  argued  the 
eanse,  and  Assistant  Attorney  General 
Warren  and  Mr.  R.  F.  Whitehead  filed 
a  brief  for  petitioner. 

Mr.  Ckorge  L.  WiUdnaon  argued  the 
cause,  and,  with  Mr.  Melville  Church, 
filed  a  brief  for  respondent. 

Mr.  Justice  McKenna,  after  stating 
the  case  as  above,  delivered  the  opinion 
of  the  court: 

The  case  is  not  in  broad  compass.  It 
depends  upon  a  few  simple  elements. 
Section  4904,  Rev.  Stat.  Comp.  Slat. 
1913,  §  9449,  provides:  "Whenever  an 
application  is  made  for  a  patent  which, 
in  the  opinion  of  the  Conunissioner,  would 
interfere  with  any  pending  application, 
or  with  an  unexpired  patent,  he  shall 
give  notice  thereof  to  the  applicants,  or 
applicant  and  patentee,  as  the  case  may 
be,  and  shall  direct  the  primary  ex- 
aminer to  proceed  to  determine  the  ques- 
tion [7]  of  priority  of  invention.  And 
the  Commissioner  may  issue  a  patent 
to  the  party  who  is  adjudged  the  prior 
inventor,  unless  the  adverse  party  ap- 
peals from  the  decision  of  the  primary 
examiner,  or  of  the  board  of  examiners- 
in-chief,  as  the  case  may  be,  within  such 
time,  not  less  than  twenty  days,  as  the 
Commissioner  shall  prescribe." 

The  duty  prescribed  by  this  section 
and  the  other  duties  of  the  Commis- 
sioner, it  was  provided  (Rev.  Stat.  §  483, 
Comp.  Stat.  1913,  §  745),  might  be  regu- 
lated by  rules  established  by  the  Com- 
missioner, subject  to  the  approval  of  the 
Secretary  of  the  Interior.  And  rules 
were  established.  They  define  an  inter- 
ference to  be  a  proceeding  instituted  for 
the  purpose  of  determining  the  question 
of  priority  of  invention  between  two  or 
more  parties  claiming  the  same  patent- 
able invention    (rule  93),  and  provide 
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that  an  interference  shall  be  declared  be- 
tween two  or  more  original  applications 
containing  conflicting  claims  (rule  94). 
Before  the  declaration  of  an  interference 
all  preliminary  questions  must  be  settled 
by  the  primary  examiner,  the  issue  clear- 
ly defined,  and  the  claims  put  in  such 
condition  that  they  will  not  require 
alteration  (rule  95).  Whenever  the 
claims  of  the  co-pending  applications 
differ  in  phraseology  they  must  be 
brought  to  expression  substantially  in 
the  same  language,  and  claims  may  be 
suggested  to  the  applicants,  and,  if  not 
followed,  the  invention  covered  by  them 
shall  be  considered  as  disclaimed.  The 
declaration  of  an  interference  will  not 
be  delayed  by  the  failure  of  a  party  to 
put  his  claim  in  condition  for  allowance 
(rule  96).  Each  party  to  the  interfer- 
ence will  be  required  to  file  a  concise 
statement,  under  oath,  showing  (1)  the 
date  of  original  conception  of  his  in- 
vention, (2)  the  date  upon  which  a  draw- 
ing of  it  was  made,  (3)  the  date  of  its 
disclosure  to  others,  (4)  the  date  of  its 
reduction  to  practice,  (5)  the  extent  of 
its  use,  and  (6)  the  date  and  number  of 
any  foreign  application.  If  a  drawing 
has  not  been  made  or  the  invention  has 
not  been  reduced  to  practice  or  disclosed 
[8]  to  others  or  used  to  any  extent,  the 
statement  must  specifically  disclose  these 
facts  (rule  110). 

Priority  of  invention  is  necessarily 
the  essential  thing,  and  to  determine  it, 
interference  proceedings  are  provided. 
But  are  they  considered  as  a  matter  of 
course  on  the  mere  assertion  or  appear- 
ance of  a  conflict?  Upon  the  answer  to 
the  question  the  controversy  here  turns. 
The  Commissioner  contends  for  a  nega- 
tive answer  and  supports  the  contention 
by  the  language  of  §  4904  (Comp.  Stat. 
1913,  §  9449),  reinforced  by  the  assertion 
that  there  is  no  necessity  for  proceedings 
to  determine  what  is  already  apparent, 
as  in  the  pending  case,  by  the  admission 
of  respondent.  The  mere  fact  of  assert- 
ed antagonism  does  not  put  the  proceed- 
ings in  motion,  is  the  contention.  There 
must  be  the  precedent  and  superintend- 
ing judgment  of  the  Commissioner.  The 
law  requires,  it  is  said,  his  opinion  to 
be  exercised  upon  the  effect  of  a  con- 
flict in  applications,  and  such,  indeed,  is 
the  lan.i?uage  of  §  4904  (Comp.  Stat, 
1913,  §  9449).  It  provides  that  "when- 
ever an  application  is  made  for  a  patent 
which,  in  the  opini4)n  of  the  Commission- 
er, would  interfere  with  any  pending  ap- 
plication ...  he  shall  give  notice 
thereof  .  .  .  and  shall  direct  the 
primary  examiner  to  proceed  to  deter- 
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mine  the  question  of  priority  of  inven- 
tion." 

In  opposition  to  this  view  petitioner 
replies  that  the  only  fact  upon  which  the 
Commissioner  is  to  exercise  an  opinion 
is  the  fact  of  the  conflict  in  the  ap- 
plications ;  and, .  that  fact  ascertained, 
the  duty  is  imperative  upon  the  Commis- 
sioner to  declare  an  interference.  ''In- 
terference, it  is  said,  is  a  question  of 
fact ;  it  exists  or  it  does  not  exist.  K  it 
exists,  then  priority  must  be  determined 
in  the  way  pointed  out  by  the  statute  and 
rules.''  Other  conditions  than  priority 
in  time  determine  priority  of  invention, 
it  is  insisted;  that  the  rules  of  the  Pat- 
ent Office  and  the  motions  for  which  they 
provide  contemplate  such  conditions; 
and  that  in  twenty-five  years  of  practice 
under  them  "the  question  of  interfer- 
ence, in  fact,  the  question  [9]  of  senior- 
ity of  the  parties,  the  patentability  of 
the  claim  to  one  or  the  other,  and  a 
number  of  other  questions  became  inter 
partes,  and  it  often  happens  that  the  in- 
terference is  dissolved  because  of  mis- 
take in  declaring  it,  or  the  burden  of 
proof  shifted  on  the  ground  that  the 
senior  party  is  not  entitled  to  his 
original  filing  date  as  his  effective  date 
for  the  reason  that  he  did  not  disclose 
the  invention  in  his  case  as  originally 
filed,  or  that  his  application  discloses 
an  inoperative  embodiment  of  the  in- 
vention, or  that  he  was  not  entitled  to 
make  the  claims,  or  that  the  junior  party 
had  an  earlier  filed  case  disclosing  the 
invention,  or  that  the  issues  as  formed 
did  not  apply  to  the  structures  of  the 
two  parties. 

The  result  of  the  practice  is  declared 
to  be  that  it  "provides  a  judgment  of 
record  based  solely  upon  an  ex  parte  con- 
sideration by  the  Commissioner,  and 
affords  each  of  the  parties  an  opportu- 
nity to  contest  the  right  of  the  other 
party  to  a  judgment." 

If  there  are  such  possibilities  in  some 
interferences,  they  are  precluded  in  peti- 
tioner's case.  Seven  claims  of  a  prior 
application  were  adduced  by  the  Com- 
missioner as  making  a  conflict  with  the 
invention  claimed  by  petitioner.  The 
latter,  through  its  attorney,  adopted  six 
of  the  claims  and  directed  that  they  1)c 
inserted  in  its  application.  It  did  not 
intimate  the  existence  of  any  circum- 
stances which  would  overcome  the  prior- 
ity of  invention  as  determined  by  the 
difference  in  times  of  the  conceptions 
of  the  contending  applicants. 

The  conceptions  were  thus  established 
to  be  identical  and  that  that  of  Fowler 
did  not  come  to  him  until  some  months 
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after  the  filing  of  the  other  application. 
And  it  is  to  be  observed  that  the  priority 
was  complete.  There  was  not  only  the 
precedent  conception,  but  there  was  its 
expression  in  claims;  and  that  it  was 
furacticaly  a  useful  gift  to  the  world,  peti- 
tioner concedes  by  adopting  the  claims. 
There  were,  therefore,  all  of  the  elements 
of  a  completed  [10]  invention,— one 
perfected  before  the  filing  of  petitioner's 
application, — all  that  the  preliminary 
statement  required  by  rule  110  could  dis- 
close. 

This,  then,  was  the  situation  present- 
ed to  the  Commissioner.  There  was 
nothing  shown  to  change  it,  there  is 
nothing  alleged  in  the  petition  for  man- 
damus to  change  it,  and  there  is  only 
urged  that  an  experience  of  twenty-five 
years  has  demonstrated  that,  in  interfer- 
ence proceedings,  circumstances  may  be 
shown  that  determine  against  the  date 
of  filing  or  the  claim  of  invention. 

If  it  could  be  conceded  that  there  is 
antagonism  between  §  4904  (Comp.  Stat. 
1913,  §  949)  and  the  rules,  the  former 
must  prevail.  United  States  ex  rel. 
Steinmetz  v.  Allen,  192  U.  S.  543,  565, 
48  L.  ed.  555,  563,  24  Sup.  Ct.  Rep.  416. 
But  there  is  no  antagonism.  The  former 
provides  that  ^'whenever  an  application 
is  made  for  a  patent  which,  in  the  opinion 
of  the  Commissioner,  would  interfere 
with  any  pending  application  ...  he 
.  .  .  shall  direct  the  primary  ex- 
aminer to  proceed  to  determine  the 
question  of  priority  of  invention."  The 
section,  therefore,  conuaits  to  the  opin- 
ion (judgment)  of  the  Commissioner  the 
effect  of  an  application  upon  a  pending 
one, — whether  it  will  interfere  with  a 
pending  one;  something  more,  there- 
fore, than  the  fact  of  two  applica- 
tions,— something  more  than  the  mere 
assertion  of  a  claim.  The  assertion 
must  be,  in  the  opinion  of  the  Commis- 
sioner, an  interference  with  another. 
And  it  is  this  other  that  is  first  in  re- 
gard, not  to  be  questioned  except  at 
the  instance  of  the  Commissioner  by  an 
exercise  of  judgment  upon  the  circum- 
stances. And  there  is  no  defeat  of  ulti- 
mate rights;  there  may  be  postponement 
of  their  assertion  remitted  to  a  suit 
in  equity  under  §  4918  (Comp.  Stat. 
1913,  §  9463). 

But,  anterior  to  such  relief,  petitioner 
contends  that  ''there  is  a  fundamental 
and  basic  right  of  opposition  on  the 
part  of  any  applicant,  whether  junior 
or  senior,  to  prevent  the  wrongful  grant 
of  a  patent  to  his  opponent."  It  is  fur- 
ther contended  that  the  declaration  of 
•  1  li.  ed. 


an  interference  and  the  motions  which 
are  permitted  to  be  made  [11]  under 
the  rules  ''provide  a  judgment  of  record 
based  solely  upon  an  ex  parte  considera- 
tion by  the  Commissioner,  and  affords 
each  of  the  parties  an  opportunity  to  con- 
test the  right  of  the  other  party  to  a  judg- 
ment." There  indeed  seems  to  be  a  less 
personal  right  claimed, — the  right  of 
opposition  in  the  interest  of  the  public, 
displacing  the  superintendency  of  the 
Commissioner  constituted  by  the  law.  It 
is  to  be  remembered  that  the  law  gives 
the  Conunissioner  both  initial  and  final 
power.  It  is  he  who  is  to  cause  the 
examination  of  an  asserted  invention  or 
discovery  and  to  judge  of  its  utility  and 
importance;^  is  is  he  who  is  to  judge 
(be  of  opinion)  whether  an  application 
will  interfere  with  a  pending  one;'  and 
it  is  he  who,  after  an  interference  is 
declared  and  proceedings  had,  is  the  final 
arbiter  of  its  only  controversy,  priority 
of  invention.' 

The  contentions  of  petitioner  put  these 
powers  out  of  view, — put  out  of  view 
the  fact  that  the  so-called  "judgment  of 
record"  is,  as  the  action  of  the  Com- 
missioner may  be  said  to  be,  but  a  matter 
of  adminif  tration.  A  suit  in  equity  may 
follow  and  be  instituted  by  either  party, 
and  even  in  it  nothing  can  be  determined 
but  priority  of  invention.  "There  is  but 
one  issue  of  fact  in  an  interference 
suit.  That  issue  relates  to  the  dates 
wherein  the  interfering  matter  was  re- 
spectively invented  by  the  interfering 
inventors.  If  the  complainant's  inven- 
tion is  the  older,  the  defendant's  inter- 
fering claim  is  void  for  want  of  novelty. 
And  the  complainant*s  interfering  claim 
is  void  for  want  of  novelty  if  the  de- 
fendant's invention  is  found  to  ante- 
date the  other."  Walker,  Patents,  3d  ed. 
§317. 

Such  suit,  therefore,  is  the  judicial 
remedy  the  law  provides.  Section  4904 
(Comp.  Stat.  1913,  §  9449)  concerns  and 
regulates  the  administration  of  the  Pat- 
ent OfiBce,  and  the  utility  of  the  discre- 
tion [12]  conferred  upon  the  Commis- 
sioner is  demonstrated  by  his  answer  in 
this  case. 

Judgment  reversed  and  case  remanded 
with  instructions  to  reverse  the  judg- 
ment of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  and  direct  it  to  dis- 
charge the  rule  and  dismiss  the  petition. 

iRev.  Stat.  §  4893,  Comp.  Stat.  1013,  § 
0437;  Butterworth  v.  United  States,  112 
U.  S.  60,  28  L.  ed.  656,  5  Sup.  Ct.  Rep.  26. 

t§  4904  (Comp.  Stat.  1913,  S  9449). 

tS  4010  (Comp.  Stat.  1013,  §  0456). 
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NORTH  GERMAN  LLOYD,  CUimant  of  the 
Steamship  Kronprinsessin  Cecilie,  Peti- 
tioner, 

V. 

GUARANTY  TRUST  COMPANY  of  New 
York  and  National  City  Bank  of  New 
York.i 

(See  S.  G.  Reporter's  ed.  12-24.) 

War  —  anticipation  of  —  justification 
for  breach  of  shipping  contract. 

The  action  of  the  master  of  a  Ger- 
man 'steamship  in  turning  back  and  seek- 
ing an  American  port  when  distiint  from 
Plymouth,  England,  but  1,070  miles,  did  not 
create  an  actionable  breach  of  the  steamship 
company's  obligation  to  transport  shipments 
of  gold  from  New  York  to  Plymouth  and 
to  Cherbourg,  France,  under  bills  of  lading 
excepting,  in  this  connection,  only  "arrest 
and  restraint  of  princes,  rulers,  or  people," 
where,  at  the  moment  of  turning  back,  the 
master  knew  that  war  had  been  declared  by 
Austria  against  Servia;  that  Germany  had 
declined  a  proposal  for  a  conference  of  Am- 
bassadors in  London;  that  orders  had  been 
issued  for  the  German  fleet  to  concentrate 
in  home  waters;  that  British  battle  squad- 
rons were  ready  for  service;  that  Germany 
had  sent  an  ultimatum  to  Russia;  and  that 
business  was  practically  suspended  on  the 
London  Stock  Exchange;  and  he  had  just 
received  a  wireless  message  fr^m  the  di- 
rectors of  the  steamship  company  at  her 
home  port,  stating,  "War  has  broken  out 
with  England,  France,  and  Russia;  return 
to  New  York,"  and  he  had  then  proceeded 
about  as  far  as  he  could  with  coal  enough 
to  return  if  that  should  prove  needful,  al- 
though war  between  Germany  and  the  coun- 
tries named  had  not,  in  fact,  been  declared, 
and  if  nothing  unforeseen  had  happened, 
he  might  in  fact  have  delivered  the  gold 
and  escaped  capture  by  the  margin  of  a  few 
hours. 

[For  other  cases,  see  War,  V^  in  Digest  Sup. 
Ct  1908.1 

[No.  922.] 

Argued  April  16  and  17,  1917.     Decided 

May  7.  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  First  Circuit  to  review  decrees  which 
reversed  decrees  of  the  District  Court 
for  the  District  of  Massachusetts,  dis- 
missing libels  against  a  German  steam- 
ship.    Reversed. 

See  same  case  below,  238  Fed.  668. 
The  facts  are  stated  in  the  opinion. 

1  Reported  by  the  OHicial  Reporter  under 
the  title  of  "Tlie  Kronprinzcssin  Cecilie." 

Note — As  to  efiCect  of  war  on  dealings 
between  citizens  of  belligerent  powers — 
see  note  to  Scholefield  v.  Eichelberger,  I 
8  L.  ed.  U.  S.  793. 
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Messrs.  Joseph  Larocaiie  and  Walter 
0.  Noyes  argued  the  cause,  and,  with 
Mr.  Joseph  D.  Bedle,  filed  a  brief  for 
petitioner : 

The  decision  of  the  circuit  court  of 
appeahs  is  in  conflict  with  The  Styria  v. 
Morgan,  186  U.  S.  1,  46  L.  ed.  1027,  22 
Sup.  Ct.  Rep.  731. 

See  also  Pole  v.  Cetovich,  9  C.  B.  N.  S. 
430, 142  Eng.  Reprint,  169,  2  Fost.  &  F. 
104,  30  L.  J.  C.  P.  N.  S.  102,  3  L.  T.  N. 
S.  438,  9  Week.  Eep.  279;  The  Teuto- 
nia,  L.  R.  4  P.  C.  171,  8  Moore,  P.  C. 
C.  N.  S.  411,  17  Eng.  Reprint,  366,  41 
L.  J.  Prob.  N.  S.  67,  26  L.  T.  N.  S.  48, 
20  Week.  Rep.  421;  The  San  Roman,  L. 
R.  6  P.  C.  301,  42  L.  J.  Prob.  N.  S.  46, 
28  L.  T.  N.  S.  381,  21  Week.  Rep.  393, 
1  Asp.  Mar.  L.  Cas.  603;  Nobel's  Ex- 
plosives Co.  V.  Jenkins  [1896]  2  Q.  B. 
326,  65  L.  J.  Q.  B.  N.  S.  638,  75  L.  T. 
N.  S.  163,  8  Asp.  Mar.  L.  Cas.  181. 

To  exonerate  the  ship,  it  was  not 
essential  that  both  ship  and  cargo  be 
exposed  to  a  common  peril. 

The  Teutonia,  L.  R.  4  P.  C.  171,  8 
Moore,  P.  C.  C.  N.  S.  411,  17  Eng.  Re- 
print, 366,  41  L.  J.  Prob.  N.  S.  57,  26  L. 
T.  N.  S.  48,  20  Week.  Rep.  421 ;  The  San 
Roman,  L.  R.  6  P.  C.  301,  42  L.  J.  Prob. 
N.  S.  46,  28  L.  T.  N.  S.  381,  21  Week. 
Rep.  393,  1  Asp.  Mar.  L.  Cas.  603. 

Through  all  the  insurance  cases  runs 
the  same  principle,  viz.,  that  to  justify 
an  abandonment  and  claim  for  a  con- 
structive total  loss,  the  peril  insured 
against  must  have  operated  directly  upon 
the  subject  of  insurance.  While  the  Su- 
preme Court  of  the  United  States  and 
the  courts  of  New  York  and  Pennsyl- 
vania have  slightly  modified  the  appli- 
cation of  the  English  rule,  they  still  ad- 
here to  the  principle  that  the  insured 
peril  must  operate  directly,  and  not  cir- 
cuitously,  upon  the  subject  of  insurance. 
The  distinction  is  not  one  of  principle, 
but  in  the  application  of  the  principle. 

Olivera  v.  Union  Ins.  Co.  3  Wheat. 
183,  4  L.  ed.  365;  1  Phillips,  Ins.  §  1114; 
Hadkinson  v.  Robinson,  3  Bos.  &  P.  388, 
127  Eng.  Reprint,  212,  7  Revised  Rep. 
786;  Becker  v.  London  Assur.  Corp. 
[1915]  3  K.  B.  410,  W.  N.  288,  84  L.  J. 
K.  B.  N.  S.  1993,  31  Times  L.  R.  538. 

Very  different  considerations  enter 
into  the  determination  of  cases  arising 
under  bills  of  lading.  Bills  of  lading 
contain  an  undertaking  by  the  ship- 
owner or  carrier  to  deliver  safely  the 
goods  set  forth  in  them,  unless  prevented 
by  certain  perils  known  as  ^'excepted 
perils"  or  exceptions,  provided  that  such 
perils  and  their  consequences  could  not 
have  been  avoided  by  reasonable  care 
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and  diligence  on  the  pmrt  of  the  ship- 
owner or  carrier  and  his  servants. 

Scrutton,  Charter  Parties  &  Bills  of 
Lading,  7th  ed.  p.  195. 

In  the  case  of  a  bill  of  lading,  even 
though  the  excepted  peril  be  the  proxi- 
mate cause  of  the  loss,  this  will  not  pro- 
tect the  carrier  if  the  negligence  of  his 
servants  be  a  contributing  cause,  nor  if, 
after  a  loss  without  such  contributory 
negligence,  they  fail  to  take  reasonable 
t'are  to  minimize  the  damage.  In  the 
latter  case  the  carrier  will  be  responsible 
for  the  increased  damage  although  not 
liable  for  the  original  damage. 

Notara  v.  Henderson,  L.  B.  7  Q.  B. 
225,  41  L.  J.  Q.  B.  N.  S.  168,  26  L.  T. 
N.  S.  442,  20  Week.  Rep.  442,  1  Asp. 
Mar.  L.  Cas.  278. 

A  reasonable  apprehension  of  capture 
or  other  imminent  peril  justifies  a  master 
in  deviating  from  his  direct  course  and 
taking  such  steps  as  a  prudent  man 
would  take  for  the  purpose  of  avoiding 
danger,  and  in  so  doing  he  is  entitled  to 
oonsider  the  safety  of  his  ship  as  well  as 
the  cargo,  and  the  safety  of  the  bel- 
ligerent as  well  as  of  the  neutral  car^o. 

Nobel's  Explosives  Co.  v.  Jenkins 
[1896]  2  Q.  B.  326,  65  L.  J.  Q.  B.  N. 
S.  638,  75  L.  T.  N.  S.  163,  8  Asp.  Mar. 
L.  Cas.  181;  Pole  v.  Cetovich,  9  C.  B. 
N.  S.  430, 142  Eng.  Reprint,  169,  2  Fost. 
&  P.  104,  30  L.  J.  C.  P.  N.  S.  102,  3  L. 
T.  N.  S.  438,  9  Week.  Rep.  279;  The 
Teutonia,  L.  R.  4  P.  C.  171,  8  Moore,  P. 
C.  C.  N.  S.  411,  17  Eng.  Reprint,  366, 
41  L.  J.  Prob.  N.  S.  57,  26  L.  T.  N.  S. 
48,  20  Week.  Rep.  421 ;  The  San  Roman, 
L.  R.  5  P.  C.  301,  42  L.  J.  Prob.  N.  S. 
46,  28  L.  T.  N.  S.  381,  21  Week.  Rep. 
393,  1  Asp.  Mar.  L.  Cas.  603. 

Mr.  J.  Parker  Kirlin  argued  the  cause, 
and,  with  Mr.  Charles  R.  Hickox,  filed 
a  brief  for  the  Guaranty  Trust  Com- 
pany: 

The  Kronprinzessin  Cecilie  was  a  com- 
mon carrier,  liable  as  an  insurer  for 
failure  to  deliver  the  libellant's  gold  in 
England  unless  excused  by  the  terms  of 
the  bill  of  lading. 

Liverpool  &  Q.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.  (The  Montana)  129  U.  S.  397, 
437,  32  L.  ed.  788,  790,  9  Sup.  Ct.  Rep. 
469;  The  Niagara  v.  Cordes,  21  How. 
7,  16  L.  ed.  41;  1  Parsons,  Shipping  & 
Admiralty,  171 ;  Moore,  Carr.  p.  306 ;  The 
Pol'mina,  212  U.  S.  354,  53  L.  ed.  546, 
29  Sup.  Ct.  Rep.  363,  15  Ann.  Cas.  748; 
Clark  V.  Barnwell,  12  How.  272,  13  L. 
ed.  985;  Morrison  A  Co.  v.  Shaw,  S.  & 
A.  Co.  [19161  X  K.  B.  758,  W.  N.  77, 
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85  L.  J.  K.  B.  N.  S.  724,  114  L.  T.  N. 
S.  746,  32  Times  L.  R.  307. 

The  carrier's  failure  to  complete  the 
voyage  and  deliver  the  cargo  is  not  ex- 
cused by  restraint  of  princes  or  other 
exceptions  in  the  bill  of  lading. 

OUvera  v.  Union  Ins.  Co.  3  Wheat.  183, 
189,  4  L.  ed.  365,  366;  1  Emerigon,  507- 
512;  Craig  v.  United  Ins.  Co.  6  Johns. 
226,  5  Am.  Dee.  222;  Corp  v.  United  Ins. 
Co.  8  Johns.  277;  l^ng  v.  Delaware  Ins. 
Co.  6  Cranch,  71,  3  L.  ed.  155;  Oliver  v. 
Maryland  Ins.  Co.  7  Cranch,  487,  3  L. 
ed.  414;  Smith  v.  Universal  Ins.  Co.  6 
Wheat.  176,  5  L.  ed.  235;  Richardson  v. 
Maine,  F.  &  M.  Ins.  Co.  6  Mass.  102, 
4  Am.  Dec.  92;  Wilson  v.  The  Xantho, 
L.  R.  12  App.  Cas.  503,  56  L.  J.  Prob. 
N.  S.  116,  57  L.  T.  N.  S.  701,  36  Week. 
Rep.  353,  6  Asp.  Mar.  L.  Cas.  207; 
Hamilton  v.  Pandorf,  L.  R.  12  App.  Cas. 
518,  57  L.  J.  Q.  B.  N.  S.  24,  57  L.  T. 
N.  S.  726,  36  Week.  Rep.  369,  52  J.  P. 
196,  6  Asp.  Mar.  L.  Cas.  212;  The  Q. 
R.  Booth,  171  U.  S.  450,  43  L.  ed.  234, 
19  Sup.  Ct.  Rep.  9;  1  Parsons,  Shipping 
&  Admiralty,  172,  note;  Hadkinson  v. 
Robinson,  3  Bos.  &  P.  388,  127  Eng. 
Reprint,  212,  7  Revised  Rep.  786 ;  Forster 
V.  Christie,  11  East,  205,  103  Eng.  Re- 
print, 982,  10  Revised  Rep.  470;  Atkin- 
son V.  Ritchie,  10  East,  530,  103  Eng. 
Reprint,  877, 10  Revised  Rep.  372 ;  Brun- 
ner  v.  Webster,  5  Com.  Cas.  167,  16 
Times  L.  R.  217;  Nickels  v.  London  &  P. 
M.  &  Q.  Ins.  Co.  6  Com.  Cas.  15,  70  L. 
J.  Q.  B.  N.  S.  29,  5  B.  R.  C.  1,  17  Times 
L.  R.  54;  Kacianoff  v.  China  Traders 
Ins.  Co.  [1914]  3  KB.  1121,  83  L.  J. 
K.  B.  N.  S.  1393,  111  L.  T.  N.  S.  404,  30 
Times  L.  R.  546,  19  Com.  Cas.  371; 
Becker  v.  London  Assur.  Corp.  [1915] 
3  K.  B.  410,  W.  N.  288,  84  L.  J.  K.  B. 
N.  S.  1993,  31  Times  L.  R.  538,  affirmed 
in  [1916]  2  K.  B.  156,  W.  N.  212,  114 
L.  T.  N.  S.  734,  32  Times  L.  R.  511; 
Mitsui  &  Co.  V.  Watts,  W.  &  Co.  [1916] 
2KB.  826,  W.  N.  271,  85  L.  J.  K  B. 
N.  S.  1721, 115  L.  T.  N.  S.  248,  32  Times 
L.  R.  622. 

As  the  exceptions  were  introduced  by 
the  shipowners  themselves,  they  are  to 
be  construed  most  strongly  against  them. 
Their  meaning  ou^ht  not  to  be  extended 
to  give  the  shipowners  a  protection 
which,  if  intended,  should  have  been  ex- 
pressed in  clear  terms. 

The  Caledonia,  157  U.  S.  134,  137,  39 
L.  ed.  647,  648,  15  Sup.  Ct.  Rep.  537; 
Compania  de  Navigacion  v.  Brauer,  168 
U.  S.  104,  118,  42  L.  ed.  398,  405,  18 
Sup.  Ct.  Rep.  12;  Carver,  Carr.  5th  ed. 
§77. 

Where  an  assured  seeks  to  reco^ 
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from  bis  insurer  for  a  loss  claimed  to 
have  been  caused  by  fear  of  an  expected 
peril,  it  must  be  shown  that  the  danger 
was  imminent,  apparently  remediless, 
and  morfllly  certain.  A  contingent  dan- 
ger is  not  sufficient.  The  danger  must 
be  certain  against  the  very  ship. 

Craig  V.  United  Ins.  Co.  6  Johns.  226, 
6  Am.  Dec.  222. 

The  restraint  must  be  present  and 
existing. 

Corp.  V.  United  Ins.  Co.  8  Johns.  277. 

An  apprehension,  founded  on  mis- 
representation, of  a  restraint  or  deten- 
tion that  does  not  in  fact  exist,  does  not 
justify  the  abandonment  of  a  voyage. 
False  intelligence  received  during  a 
voyage  does  not  justify  a  master  in  act- 
ing as  if  the  intelligence  were  true. 

King  V.  Delaware  Ins.  Co.  6  Cranch, 
71,  3  L.  ed.  155. 

The  danger  must  be  obvious  and  im- 
mediate in  reference  to  the  situation 
of  the  ship  at  the  particular  time  and 
must  be  imminent  and  apply  directly  to 
the  interruption  of  the  voyage. 

Oliver  v.  Maryland  Ins.  Co.  7  Cranch, 
487,  3  L.  ed.  414. 

The  peril  must  be  immediate  and  act 
directly,  and  not  circuitously.  It  is  not 
sufficient  that  a  voyage  be  abandoned  for 
fear  of  the  operation  of  the  peril. 

Smith  V.  Universal  Ins.  Co.  6  Wheat. 
176,  5  L.  ed.  235. 

A  well-grounded  fear  that  a  total  loss 
will  arise  from  one  of  the  perils  in- 
sured against  if  the  voyage  be  pursued 
is  not  a  peril  within  the  policy,  and  will 
not  authorize  an  abandonment  of  the 
voyage. 

Richardson  v.  Maine  F.  &  M.  Ins. 
Co.  6  Mass.  102,  4  Am.  Dec.  92. 

K  a  master  avoids  the  port  of  destina- 
tion on  learning  that  if  he  enters  it 
there  is  danger  that  the  vessel  will  be 
confiscated,  the  loss  is  not  occasioned  by 
a  peril  insured  against. 

Hadkinson  v.  Robinson,  3  Bos.  &  P. 
388,  127  Eng.  Reprint,  212,  7  Revised 
Rep.  786. 

A  detention  by  order  of  King's  officer, 
preventing  a  vessel  from  going  into  an 
enemy's  port  and  thus  incurring  a  loss 
by  capture,  is  not  a  loss  by  arrest  and 
restraint  of  princes. 

Forster  v.  Christie,  11  East,  205,  103 
Eng.  Reprint,  982,  10  Revised  Rep.  470. 

A  restraint  must  be  actual  and  opera- 
tive, and  not  merely  expected  and  con- 
tingent. A  shipowner  is  liable  if  ho 
breaks  his  contract  through  fear  of  an 
expected  embargo. 

Atkinson  v.  Ritchie,  10  East,  530,  103 
Eng.  Reprint,  877, 10  Revised  Rep.  372.      ^ 

taa 


In  order  to  justify  a  shipowner  in 
putting  an  end  to  the  contract  voyage 
there  must  be  more  than  a  reasonable 
apprehension  of  restraint.  The  ship- 
owner  must  show  facts  to  justify  hin)  in 
saying  that  a  restraint  actually  exists. 

Bnmner  v.  Webster,  5  Com.  Cas.  167, 
16  Times  L.  R.  217. 

An  abandonment  of  the  voyage  by  the 
master,  through  prudential  considera- 
tions, in  fear  of  possible  loss  if  he  con- 
tinues, does  not  constitute  a  loss  by 
capture,  seizure,  and  detention. 

Nickels  v.  London  &  P.  M.  &  G.  Ins. 
Co.  6  Com.  Cas.  15,  70  L.  J.  Q.  B.  N.  8. 
29,  5  B.  R.  C.  1,  17  Times  L.  R.  64. 

An  abandonment  of  a  voyage  to  avoid 
certain  capture  if  vessel  proceeds  is  not 
a  loss  by  peril  insured  against.  The 
peril  has  not  begun  to  operate.  The 
abandonment  prevents  the  ship  from 
coming  into  the  peril,  and  the  loss  is 
not  in  consequence  of  an  insured  peril. 

Kacianoff  v.  China  Traders  Ins.  Co. 
[1914]  3  K.  B.  1121,  83  L.  J.  K.  B.  N. 
S.  1393,  111  L.  T.  N.  S.  404,  30  Times 
L.  R.  546,  19  Com.  Cas.  371. 

An  attempt  to  avoid  an  existing  and 
certain  peril  does  not  constitute  a  loss 
from  the  peril.  The  peril  is  not  immi- 
nent. 

Becker  v.  London  Assur.  Corp.  [1916] 
3  K.  B.  410,  W.  N.  288,  84  L.  J.  K  B. 
K  S.  1993,  31  Times  L.  R.  638,  aflElrmed 
in  [1916]  2  K.  B.  156,  W.  N.  212, 114  L. 
T.  N.  S.  734,  32  Times  L.  R.  611. 

A  reasonable  apprehension,  which 
turned  out  to  be  well  founded,  that  a  re- 
straint of  princes  would  be  exerted 
against  the  steamer  on  her  return  trip, 
does  not  constitute  a  restraint  of  princes 
so  as  to  justify  refusing  to  send  the 
steamer  to  load. 

Mitsui  &  Co.  V.  Watts,  W.  &  Co. 
[1916]  2  K.  B.  826,  W.  N.  271,  86  L.  J. 
K.  B.  N.  S.  1721, 115  L.  T.  N.  S.  248,  32 
Times  L.  R.  622,  affirmed  in  [1917]  W. 
N.  108,  33  Times  L.  R.  262,  61  SoL  Jo. 
382. 

The  directors  were  not  justified  in 
speculating  on  the  future  and  assum- 
ing that  war  would  break  out. 

Janson  v.  Driefontein  Consol.  Mines 
[1902]  A.  C.  484,  5  B.  R.  C.  810,  71  L. 
J.  K.  B.  N.  S.  857,  87  L.  T.  N.  S.  372, 
18  Times  L.  R.  796,  7  Com.  Cas.  268; 
People  V,  McLeod,  25  Wend.  483. 

There  was  no  danger  of  French  cap- 
ture, since  France  considered  she  was 
in  a  state  of  peace. 

Ibid. 

Reference  to  events  subsequent  to 
July  31  does  not  assist  the  petitioner. 

24-1   IT.  8. 
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The  Savona,  L.  R.  [1900]  252,  69  L. 
J.  Prob.  N.  S.  95,  49  Week.  Rep.  303. 

The  exceptions  of  arrest  and  restraint 
of  princes  in  the  bill  of  lading  cannot 
be  enforced  as  jnst  or  reasonable  when 
sought  to  be  applied  to  a  state  of  things 
which  does  not  constitute  anything  in 
the  nature  of  an  accident,  present  peril, 
or  danger  of  navigation. 

The  Folmina,  212  U.  S.  361,  53  L.  ed. 
550,  29  Sup.  Ct  Rep.  363,  15  Ann.  Cas. 
748;  Liverpool  &  G.  W.  Steam  Co.  v. 
Pheniz  Ins.  Co.  (The  Montana)  129  U. 
S.  397,  437,  32  L.  ed.  788,  790,  9  Sup. 
Ct.  Rep.  469. 

It  would  be  dangerous  in  the  extreme 
if  any  false  intelligence  received  on  a 
voyage  might  justify  a  captain  in  acting 
as  if  that  intelligence  were  true. 

King  V.  Delaware  Ins.  Co.  6  Cranch, 
74^  2  L.  ed.  157. 

The  duty  of  supplying  the  vessel  with 
a  sufficient  quantity  of  coal  for  the  ex* 
pected  contingencies  of  the  voyage  in  all 
its  stages  was  on  the  shipowner. 

The  Vortigem,  L.  R.  [1899]  P.  140,  68 
L.  J.  Prob.  N.  S.  49,  47  Week.  Rep. 
437,  80  L.  T.  N.  S.  382,  15  Times  L.  R. 
259,  4  Com.  Cas.  152,  8  Asp.  Mar.  L. 
Cas.  523;  Thin  v.  Richards  [1892]  2  Q. 
B.  141,  62  L.  J.  Q.  B.  N.  S.  39,  66  L. 
T,  N.  S.  584^  40  Week.  Rep.  617,  7  Asp. 
Mar.  L.  Cas.  165;  Mclver  Sons  &  Co.  v. 
Tate  Steamers  [1903]  1  K.  B.  362,  72  L. 
J.  K.  B.  N.  S.  253,  51  Week.  Rep.  393, 
88  L.  T.  N.  S.  182,  19  Times  L.  R.  217, 
8  Com.  Cas.  124,  9  Asp.  Mar.  L.  Cas.  362 ; 
Greenock  S.  S.  Co.  v.  Maritime  Ins.  Co. 
[1903]  2  K.  B.  657,  72  L.  J.  K.  B.  N. 
S.  868,  89  L.  T.  N.  S.  200, 19  Times  L.  R. 
680,  9  Asp.  Mar.  L.  Cas.  463,  52  Week. 
Rep.  186,  9  Com.  Cas.  41. 

The  master  was  without  authority  or 
discretion  to  vary  the  voyage  specified 
in  the  contracts  which  the  owner  had 
entered  into,  as  a  common  carrier,  in  the 
face  of  known  risk  of  the  outbreak  of 
war,  and  under  which  it  had  undertaken 
to  carry  the  cargo  subject  only  to  the 
exceptions  contained  in  the  bill  of  lad- 


injr. 


Parsons,  1  Shipping  ft  Admiralty,  p. 
21;  The  .Julia  Blake,  107  U.  S.  418,  27 
L.  ed.  595,  2  Sup.  Ct.  Rep.  692 ;  Blacken- 
hagen  v.  London  Assur.  Co.  1  Campb. 
454,  10  Revised  Rep.  729,  13  Eng.  Rul. 
Cas.  650;  Brauer  v.  Compania  Navi- 
gacion,  57  Fed.  403,  14  C.  C.  A.  88,  35 
U.  S.  App.  44,  66  Fed.  776,  168  U.  S. 
107,  123,  42  L.  ed.  400,  406,  18  Sup.  Ct. 
Rep.  12. 

Those  exceptions  apply,  and  apply 
only,  to  a  carrier  who  is  performing  his 
contract,  and  never  to  a  carrier  who  is 
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breaking  it,  unless  he  can  show  that  the 
loss  or  damage  must  have  occurred  in 
any  event. 

Morrison  &  Co.  v.  Shaw,  S.  &  A.  Co. 
[1916]  1  K.  B.  747,  W.  N.  77,  85  L.  J. 
K  B.  N.  S.  724,  114  L.  T.  N.  S.  746,  32 
Times  L.  R.  307. 

It  is  the  law  of  this  country,  as  well 
as  of  England,  that  the  master,  at  his 
peril,  must  determine  whether  the  port 
of  destination  is  a  safe  port,  under  thi; 
contract,  and  that  he  is  entitled  to  pause 
and  make  a  reasonable  investigation  be- 
fore attempting  to  enter  such  a  port. 

Tweedie  Trading  Co.  v.  Clan  Line 
Steamers,  124  C.  C.  A.  630,  207  Fed. 
70. 

A  liberty  to  deviate  does  not  of  itself, 
apart  from  some  urgent  necessity,  au- 
thorize putting  back  to  the  port  of  de- 
parture, or  even  turning  back  to  a  port 
which  has  already  been  passed. 

Swift  &  Co.  V.  Fumess,  W.  &  Co.  87 
Fed.  345. 

The  contention  of  the  claimant  that 
the  master  has  a  general  discretion,  not 
specially  vested  in  him  under  the  con- 
tract of  carriage,  to  seek  a  port  of 
refuge  for  the  general  safety,  in  a  proper 
case,  has  no  existence  in  the  maritime 
law  except  under  the  doctrines  of  gen- 
eral average;  but  the  doctrines  of  that 
branch  of  jurisprudence  cannot  justify' 
the  directors'  order  of  July  31. 

Congdon,  (General  Average,  1913,  p. 
10;  Sturgis  v.  Cary,  2  Curt.  C.  C.  382, 
Fed.  Cas.  No.  13,573;  The  Julia  Blake, 
107  U.  S.  418,  27  L.  ed.  595,  2  Sup.  Ct. 
Rep.  092;  Brauer  v.  Compania  Navi- 
gacion,  57  Fed.  403,  168  U.  S.  107,  123, 
42  L.  ed.  400,  406, 18  Sup.  Ct.  Rep.  12. 

The  owner's  action  in  ordering  the 
master  to  return  to  New  York  on  false 
information  as  the  basis  of  the  order 
would  constitute  such  fault  as  to  deprive 
it  of  any  claim  to  equitable  contribution. 
It  could  not  claim  any  advantage  from 
its  own  wrong.  Strong  v.  Scott,  14  App. 
Cas.  601.  Its  action  in  ordering  the  ves- 
sel to  a  far  distant  port  instead  of  to 
a  near-by  one  in  the  Azores  would  be  a 
fault  involving  similar  consequences. 

Schwarzchild  v.  National  S.  S.  Co.  74 
Fed.  257. 

The  master  is  bound  to  obey  the  own- 
er's explicit  orders. 

Codwise  v.  Hacker,  1  Caines,  526; 
Robinson  v.  Hinckley,  2  Paine,  457,  Fed. 
Cas.  No.  11,954;  The  Roebuck,  2  Asp. 
Mar.  L.  Cas.  387,  31  L.  T.  N.  S.  274. 

All  exemptive  clauses  in  contracts  of 
transportation  are  avoided  by  a  wrong- 
ful deviation. 

1  Parsons,  Shipping  &  Admiralty,  p. 
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liver  the  gold  in  England  at  the  cost  of 
capture,  it  must  follow  that  he  was  en- 
titled to  take  reasonable  precautions  to 
avoid  that  result,  and  the  question  nar- 
rows itself  to  whether  the  joint  judg- 
ment of  the  master  and  the  owners  in 
favor  of  return  was  wrong.  It  was  the 
opinion  very  generally  acted  upon  by 
German  shipowners.  The  order  from  the 
Imperial  Marine  OfiQce,  if  not  a  bind- 
ing command,  at  least  shows  that  if  the 
master  had  remained  upon  his  course 
one  day  longer,  and  had  received  the 
message,  it  would  have  been  his  duty  as 
a  prudent  man  to  turn  back.  But  if  he 
had  waited  till  then,  there  would  have 
been  a  question  whether  his  coal  would 
hold  out.  Moreover,  if  [24]  he  would 
have  been  required  to  turn  back  before 
delivering,  it  hardly  could  change  his  lia- 
bility that  he  prophetically  and  rightly 
had  anticipated  the  absolute  requirement 
by  twenty-four  hours.  We  are  wholly 
unable  to  accept  the  argument  that 
although  a  shipowner  may  give  up  his 
voyage  to  avoid  capture  after  war  is 
declared,  he  never  is  at  liberty  to  antici- 
pate war.  In  this  case  the  anticipation 
was  correct,  and  the  master  is  not  to  be 
put  in  the  wrong  by  nice  calculations 
that  if  all  went  well  he  might  have  de- 
livered the  gold  and  escaped  capture  by 
the  margin  of  a  few  hours.  In  our  opin- 
ion the  event  shows  that  he  acted  as  a 
prudent  man. 

We  agree  with  the  counsel  for  the 
libellants  that  on  July  27  neither  party 
to  the  contract  thought  that  it  would 
not  be  performed.  It  was  made  in  the 
usual  form,  and,  as  we  gather,  charged 
no  unusual  or  additional  sum  because  of 
an  apprehension  of  war.  It  follows,  in 
our  opinion,  that  the  document  is  to  be 
construed  in  the  same  way  that  the  same 
regular  printed  form  would  be  construed 
if  it  had  been  issued  when  no  appre- 
hensions were  felt.  It  embodied  simply 
an  ordinary  bailment  to  a  common  car- 
rier, subject  to  the  implied  exceptions 
which  it  would  be  extravagant  to  say 
were  excluded  because  they  were  not 
written  in.  Business  contracts  must  be 
construed  with  business  sense,  as  they 
naturally  would  be  understood  by  intelli- 
gent men  of  affairs.  The  case  of  The 
Styria,  supra,  although  not  strictly  in 
point,  tends  in  the  direction  of  the  prin- 
ciples that  we  adopt. 

Decree  reversed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Clarke,  dissent,  upon  grounds  expressed 
in  the  opinions  delivered  oy  Circuit 
Judges  Dodge  and  Bingham  in  the  cir- 
cuit court  of  appeals.  238  Fed.  668. 


[251  CHICAGO  LIFE  INSURANCE  COM- 
PANY and  the  Federal  Life  Insuranee 
Company,  Plffs.  in  Err., 

V. 

BERTHA  R.  CHERRY. 
(See  S.  C.  Reporter's   ed.  25-30.) 

Constitutional  law  —  due  prooesa  of  law 

—  upholding  Judgment  of  other  state. 

1.  The  rendition  of  a  judgment  in  favor 
of  plaintiff  in  an  action  upon  a  judgment  of 
a  court  of  another  state,  over  dmndanta' 
objection  that  the  judgment  sued  upon  was 
void  for  lack  of  valid  service  of  procesa^ 
does  not  take  the  property  of  defendants 
without  due  process  of  law,  where  the  sec- 
ond judgment  rests  upon  the  view — right 
or  wrong — that,  as  the  issue  of  jurisdic- 
tion over  the  parties  was  raised  and  adjudi- 
cated after  full  hearing  in  the  former  case, 
it  could  not  be  reopened  in  the  present  suit 
[For  other  cases,  see  Constitutional  Law,  696- 

724,  in  Digest  Sup.  Ct  1908.] 

EIrror  to  state  court  —  scope  of  review 

—  local  procedure. 

2.  The   objection   that  a  copv  of   the 

document  sued  upon  should  have  been  filed 

with  the  declaration  in  a  suit  in  a  state 

court  is  a  matter  of  state  procedure  not 

open  to  review  in  the  Federal  Supreme  Court 

by  writ  of  error. 

[For  other  cases,  see  Appeal  and  Error,  2209- 
2226,  in  Digest  Sap.  Ct.  1908.] 

[No.  171.] 

• 

Note. — ^As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  256;  Kuntz 
V.  Sumption,  2  L.B.A.  666;  Re  Gkurnon, 
6  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  the  general  subjeet  of  writs  of 
error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin 
V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  8.  884; 
and  Kipley  v.  Illinois,  42  L.  ed.  U.  8. 
998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Gburbade,  62 
L.R.A.  513. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockeiy,  63 
L.R.A.  57L 

On  questions  of  local  practice  and 
procedure  on  writ  of  error  from  Fed- 
eral Supreme  Court  to  a  state  court — 
see  note  to  Texas  &  N.  0.  R.  Co.  v. 
MiUer,  55  L.  ed.  U.  S.  789. 
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IN  ERROR  to  the  Appellate  Court  for 
the  First  District  of  the  State  of  Illi- 
nois to  review  a  judgment  which  affirmed 
a  judgment  of  the  Superior  Court  of 
Cook  County,  in  that  state,  in  favor  of 
plaintiff  in  an  action  upon  a  judgment 
of  a  court  of  another  state.  Affirmed. 
See  same  ease  below,  190  111.  App.  70. 
The  facts  are  stated  in  the  opinion. 

Mr.  Oharlea  A.  Atkinson  argued  the 
cause,  and,  with  Messrs.  Chilton  P.  Wil- 
son and  Charles  J.  O'Connor,  filed  a 
brief  for  plaintiffs  in  error: 

Whether  the  Tennessee  courts  had 
jurisdiction  of  plaintiffs  in  error  in  per- 
son is  open  to  inquiry  when  those  judg- 
ments are  sued  upon  in  a  sister  state. 

D'Arcy  v,  Ketchum,  11  How.  166,  13 
L.  ed.  648;  Harkness  v.  Hyde,  98  U.  S. 
476,  23  L.  ed.  237;  Haddock  v.  Haddock, 
201  U.  S.  672,  60  L.  ed.  870,  26  Sup.  Ct. 
Rep.  626,  6  Ann.  Cas.  1;  Thompson  v. 
Whitman,  18  WaU.  467,  21  L.  ed.  897; 
Sheldon  v.  Wabash  R.  Co.  106  Fed.  786; 
Williamson  v.  Berry,  8  How.  496,  12  L. 
ed.  1170;  Lafayette  Ins.  Co.  v.  French, 
18  How.  404,  407,  16  L.  ed.  461,  462; 
Rape  V.  Heaton,  9  Wis.  328,  76  Am.  Dec. 
269;  Field  v.  Field,  216  lU.  496,  74  N. 
E.  443;  Lowe  v.  Lowe,  40  Iowa,  220; 
Oilman  v.  Oilman,  126  Mass.  26,  30  Am. 
Rep.  646;  TUt  v.  Kelsey,  207  U.  S.  43, 
69,  62  L.  ed.  96,  102,  28  Sup.  Ct.  Rep. 
1;  Thormann  v.  Frame,  176  if.  S.  360, 
366,  44  L.  ed.  600,  603,  20  Sup.  Ct.  Rep. 
446;  Southern  P.  Co.  v.  Denton,  146  U. 
S.  202,  36  L.  ed.  943,  13  Sup.  Ct.  Rep. 
44;  Cooper  v.  Newell,  173  U.  S.  666,  43 
L.  ed.  808,  19  Sup.  Ct.  Rep.  606 ;  Harris 
V.  Hardeman,  14  How.  334,  14  L.  ed. 
444;  National  Exch.  Bank  v.  Wiley,  196 
U.  S.  267,  49  L.  ed.  184,  26  Sup.  Ct.  Rep. 
70;  Henning  v.  Planters'  Ins.  Co.  28  Fed. 
440;  Bigelow  v.  Steams,  19  Johns.  39, 

10  Am.  Dec.  189;  Gould  v.  Glass,  19 
Barb.  179;  Jordan  v.  Chicago  &  A.  R. 
Co.  106  Mo.  App.  446,  79  S.  W.  1166; 
Brown,  Jurisdiction  of  Courts,  2d  ed. 
§  26,  pp.  131,  132;  Story,  Confl.  L.  8th 
ed.  609;  Re  Eichoff,  101  Cal.  600,  36 
Pac.  11;  Priestmnn  v.  Priestman,  103 
Iowa,  320,  72  N.  W.  636;  Wynn  v.  Wyatt, 

11  Leigh,  684;  Fowle  v.  Coe,  63  Me.  245; 
Newcomb  v.  Dewey,  27  Iowa,  383; 
Senichka  v.  Lowe,  74  111.  274 ;  Payson  v. 
People,  176  111.  267,  51  N.  E.  588;  Klemm 
V.  Dewes,  28  111.  317;  Flexner  v.  Farson, 
268  111.  436,  L.R.A.— ,  — ,  109  N.  E.  327, 
Ann.  Cas.  1916D;  810 ;  Mark  Twain  Lum- 
ber Co.  V.  Lieberman,  106  Tenn.  163,  61 
•1  L.  ed. 


S.  W.  70;  Boon  v.  Rahl,  1  Heisk,  l2; 
Guthrie  v.  Connecticut  Lidenmity  Asso. 
101  Tenn.  643,  49  S.  W.  829;  Sherry  v. 
Divine,  11  Heisk  722;  Freeman,  Judgm. 
§  133;  Bigelow,  Estoppel,  6th  ed.  §  2, 
p.  62;  Ex  parte  Bradley,  7  WalL  364, 
377,  19  L.  ed.  214,  219;  2  Black,  Judgm. 
§§  171-218,  894,  910;  1  Black,  Judgm. 
§  276;  Montgomery  v.  Consolidated  Boat 
Store  Co.  116  Ky.  166, 103  Am.  St.  Rep. 
302,  72  S.  W.  816;  23  Cyc.  668;  Hard  v. 
Shipman,  6  Barb.  621;  Rice  v.  Travis, 
216  IlL  249,  74  N.  E.  801;  Palmer  v. 
Oakley,  2  Dougl.  (Mich.)  463,  47  Am. 
Dec.  41;  Graham  v.  O'Bryan,  120  N.  C. 
463,  27  S.  E.  122;  Walling  v.  Beers,  120 
Mass.  649;  Fisher  v.  Crowley,  67  W.  Va. 
312,  60  S.  E.  422,  4  Ann.  Cas.  282;  Cas- 
sidy  V.  Automatic  Time  Stamp  Co.  186 
IlL  436,  66  N.  E.  1116;  Baltimore  &  0. 
R.  Co.  V.  Freeman,  60  C.  C.  A.  211,  112 
Fed.  237;  Guaranty  Trust  &  S.  D.  Co. 
V.  Green  Cove  Springs  &  M.  R.  Co.  139 
U.  S.  137,  36  L.  ed.  116, 11  Sup.  Ct.  Rep. 
612;  Scott  V.  McNeal,  164  U.  S.  43,  38  L 
ed.  900,  14  Sup.  Ct.  Rep.  1108;  Kansas 
City,  Ft.  S.  ft  M.  R.  Co.  v.  Morgan,  21  C. 
C.  A.  468,  47  U.  S.  App.  1,  76  Fed.  429; 
Parr  v.  United  States,  163  Fed.  462;  St. 
Sure  V.  Lindsfelt,  82  Wis.  346, 19  UR.A. 
615,  33  Am.  St.  Rep.  60,  52  N.  W.  308; 
1  Whitehouse,  Eq.  Pr.  §  186;  Fowler  v. 
Eddy,  110  Pa.  117,  1  Atl.  789;  Murray 
V.  American  Surety  Co.  17  C.  C.  A. 
138,  44  U.  S.  App.  43,  70  Fed.  341;  Bar- 
rett V.  Oppenheimer,  69  Tenn.  298. 

In  a  suit  upon  a  judgment  record  r^ 
covered  in  one  state  against  a  foreign 
corporation  there  is  no  presumption  of 
jurisdiction  arising  from  the  judgment 
alone. 

Galpin  v.  Page,  18  WalL  360,  21  L. 
ed.  959 ;  Settlemier  v.  Sullivan,  97  U.  S. 
444,  24  L.  ed.  1110. 

Where  a  foreign  corporation  is  not 
transacting  business  in  the  state  where 
the  judgment  was  rendered,  the  court 
rendering  ^  the  judgment  can  acquire 
jurisdiction  only  where  there  has  been  an 
entry  of  appearance  or  its  equivalent; 
to  wit,  waiver  of  service  of  legal  process. 

Ponnoyer  v.  Neff,  95  U.  S.  714,  24  L. 

ed.  666;  Peterson  v.  Chicago,  R.  I.  &  P. 

R.  Co.  205  U.  S.  364,  51  L.  ed.  841,  27 

Sup.    Ct.   Rep.   513;    Connecticut   Mut. 

L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602,  43 

L.  ed.  569,  19  Sup.  Ct.  Rep.  308 ;  Goldey 

V.  Morning  News,  156  U.  S.  618,  39  L. 

ed.  617,  15  Sup.  Ct.  Rep.  659 ;  Central 

Grain  &  Stock  Exch.  v.  Board  of  Trade, 

60  C.  C.  A.  299,  126  Fed.  463;  St.  Clair 

V.  Cox,  106  U.  S.  350,  27  L.  ed.  222,  1 

J  Sup.  Ct.  Rep.  354;  Conley  v.  Mathieson 

'  AlkaU  Works,  190  U.  S.  406,  47  L.  ed. 
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1113,  23  Sup.  Ct  Rep.  728;  Lafayette 
Ins.  Co.  V.  Freneh,  18  How.  404,  407,  16 
L.  ed.  451,  452;  Earle  v.  Chesapeake  &  0. 
R.  Co.  127  Fed.  235;  Nations  v.  John- 
son,  24  How.  195,  2H  16  L.  ed.  628, 
63L 

The  qaestion  of  jurisdiction  over  the 
person  of  a  defendant  is  one  of  general 
law  according  to  that  principle  of 
natnral  justice  which  forbids  condemna- 
tion without  opportunity  for  defense. 

Scott  V.  McNeal,  154  U.  S.  34,  38  L. 
ed.  896, 14  Sup.  Ct.  Rep.  1108;  Thompson 
V.  Whitman,  18  WaU.  457,  21  L.  ed.  897; 
St.  Clair  v.  Cox,  106  U.  S.  350,  27  L.  ed. 
222, 1  Sup.  Ct.  Rep.  354;  Goldey  v.  Morn- 
ing News,  156  U.  S.  518,  39  L.  ed.  517, 
15  Sup.  Ct.  Rep.  559. 

There  was  no  l^al  service  of  process 
upon  the  Federal  Life. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  172  U.  S.  602,  43  L.  ed.  569,  19  Sup. 
Ct.  Rep.  308;  Peterson  v.  Chicago,  K. 
L  &  P.  R.  Co.  205  U.  S.  364,  51  L.  ed. 
841,  27  Sup.  Ct.  Rep.  513;  Union  P.  R. 
Co.  V.  Miller,  87  HI.  45;  International 
Text-Book  Co.  v.  Heartt,  69  C.  C.  A. 
127,  136  Fed.  129 ;  Hass  v.  Security  Ins. 
Co.  57  N.  J.  L.  388,  30  Atl.  430. 

Where  a  statute  provides  the  manner 
of  service  of  process,  that  method  must 
be  followed. 

Old  Wayne  Mut.  Life  Asso.  v.  Mc- 
Donough,  204  U.  S.  8,  51  L.  ed.  345,  27 
Sup.  Ct.  Rep.  236;  Alexandria  v.  Fair- 
fax, 95  U.  S.  774,  24  L.  ed.  583;  Settle- 
mier  v.  Sullivan,  97  U.  S.  444,  24  L.  ed. 
1110;  Amy  v.  Watertown,  130  U.  S. 
301,  316,  32  L.  ed.  946,  951,  9  Sup.  Ct. 
Rep.  530;  Farmer  v.  National  Life  Asso. 
50  Fed.  829;  Swartz  v.  Christie  Grain 
&  Stock  Co.  166  Fed.  338;  Hebel  v.  Ama- 
zon Ins.  Co.  33  Mich.  400;  Eisenhofer  v. 
New  Yorker  Zeitung  Pub.  &  Printing  Co. 
91  App.  Div.  94,  86  N.  Y.  Supp.  438; 
Kuhnen  v.  Burt,  108  Ga.  471,  34  S.  E. 
125;  Lamb  v.  Gaston  &  S.  Gold  &  S. 
Min.  Co.  1  Mont.  64,  1  Mor.  Min.  Rep. 
381;  Lower  v.  Wilson,  9  S.  D.  252,  62 
Am.  St.  Rep.  865,  68  N.  W.  545 ;  Finney 
V.  Clark,  86  Va.  354,  10  S.  E.  569;  Le- 
blanc  V.  Perroux,  21  La.  Ann.  26;  Cum- 
mings  V.  Landes,  140  Iowa,  80,  117  N. 
W.  22;  Kibbe  v.  Benson,  17  Wall.  624, 
21  L.  ed.  471;  Bennett  v.  Supreme  Tent, 
K.  M.  40  Wash.  431,  2  L.R.A.(N.S.)  389, 
82  Pac.  744;  Globe-Rutgers  F.  Ins.  Co. 
V.  Sayle,  107  Miss.  169,  65  So.  125;  Van 
Fleet,  Collateral  Attack,  14-486-505; 
Vance  v.  Pullman  Co.  160  Fed.  711. 

In  support  of  the  contentions  of  the 
Chicago  Life  in  this  case  we  call  par- 
ticular attention  to  the  cases  of  New 
River  Mineral  Co.  v.  Seeley,  56  C.  C.  A. 
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505,  120  Fed.  193,  and  Bennett  t.  Su- 
preme Tent,  K  M.  40  Wash.  431,  2 
LJLA.(N.S.)  389,  82  Pac  744. 

Mr.  Vernon  B.  Loncks  argued  the 
cause,  and,  with  Messrs.  Charles  0. 
Loucks  and  Fred  H.  Atwood,  filed  a 
brief  for  defendant  in  error: 

The  adjudication  by  the  courts  of  Ten- 
nessee upon  the  issue  being  direetly 
raised,  tried,  and  decided  as  a  matter  of 
adjudication  that  they  did  have  jurisdic- 
tion over  the  persons  of  plaintiffs  in 
error  is  res  judicata  in  the  courts  of  Illi- 
nois. 

Thompson  v.  Whitman,  18  Wall  457, 
21  L.  ed.  897;  2  Black,  Judgm.  901;  For- 
syth V.  Hammond,  166  U.  S.  506,  41  L. 
ed.  1095, 17  Sup.  Ct.  Rep.  665;  Firemen's 
Ins.  Co.  V.  Thompson,  155  111.  204,  46 
Am.  St.  Rep.  335,  40  N.  E.  488;  Hull  v. 
Webb,  78  111.  App.  617;  Van  Matre  v. 
Sankey,  148  111.  536,  23  L.R.A.  665,  39 
Am.  St.  Rep.  196,  36  N.  E.  628;  Chicago 
Title  &  T.  Co.  V.  National  Storage  Co. 
260  lU.  485, 103  N.  E.  227;  T.  E.  Hill  Co. 
V.  Contractors'  Supply  &  Equipment  Co. 
249  111.  304,  34  L.R.A.(N.S.)  456,  94  N. 
E.  544;  Napier  v.  Gidiere,  Speers,  Eq. 
40  Am.  Dec.  613;  Waldo  v.  Waldo,  52 
Mich.  94,  17  N.  W.  710;  McClure  v. 
Paducah  Iron  Co.  90  Mo.  App.  567;  Re 
Wrisley,  126  Mich.  109,  85  N.  W.  456; 
Ex  parte  Kellogg,  6  Vt.  509;  Magowan  v. 
Magowan,  57  N.  J.  Eq.  322,  73  Am.  St 
Rep.  645,  42  Atl.  330;  Kinnier  v.  Kin- 
nier,  45  N.  Y.  535,  6  Am.  Rep.  132;  Dob- 
son  V.  Pearce,  12  N.  Y.  156,  62  Am.  Dec 
152;  Johnson  v.  Johnson,  67  How.  Pr. 
144. 

There  is  no  Federal  question  involved 
in  this  case  to  give  this  court  jurisdic- 
tion on  writ  of  error  to  the  appellate 
court  of  Illinois. 

Buena  Vista  County  v.  Iowa  Falls  ft 
S.  C.  R.  Co.  112  U.  S.  165,  28  L.  ed.  680, 
5  Sup.  Ct.  Rep.  84;  F.  G.  Oxley  Stave 
Co.  V.  Butler  County,  166  U.  S.  648,  41  L. 
ed.  1149,  17  Sup.  Ct.  Rep.  709;  Ludeling 
V.  Chaffe,  143  U.  S.  301,  36  L.  ed.  313, 12 
Sup.  Ct.  Rep.  439;  Phoenix  Ins.  Co.  v. 
The  Treasurer  (Phoenix  Ins.  Co.  v. 
Gardiner)  11  WaU.  204,  20  L.  ed.  112; 
Hooker. V.  Los  Angeles,  188  U.  S.  314,  47 
L.  ed.  487,  63  L.R.A.  471,  23  Sup.  Ct 
Rep.  395;  Commercial  Bank  v.  Buck- 
ingham, 5  How.  317, 12  L.  ed.  169 ;  John- 
son V.  New  York  L.  Ins.  Co.  187  U.  S. 
496,  47  L.  ed.  275,  23  Sup.  Ct.  Rep. 
194;  M'Bride  v.  Hoey,  11  Pet.  167,  9 
L.  ed.  673;  Baltimore  &  P.  R.  Co.  v. 
Hopkins,  130  U.  S.  223,  32  L.  ed.  913, 
9  Sup.  Ct.  Rep.  503;  Lloyd  v.  Matthews, 
155  U.  S.  228,  39  L.  ed.  130,  15  Sup. 
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Ct.  Bep.  70;  Hamblin  v.  Western  Land 
Co.  147  U.  S.  631,  37  L.  ed.  267, 13  Sup. 
Ct.  Rep.  353;  Equitable  life  Assur.  Soc. 
V.  Brown,  187  U.  S.  311,  47  L.  ed.  192,  23 
Sup.  Ct.  Rep.  123;  Lynde  v.  Lynde,  181 
XJ.  S.  183,  45  L.  ed.  810,  21  Sup.  Ct.  Rep. 
555;  Sayward  v.  Denny,  158  U.  S.  180, 
39  L.  ed.  941,  15  Sup.  Ct.  Rep.  777;  De 
Lamar's  Nevada  Gold  Min.  Co.  v.  Nes- 
bitt,  177  U.  S.  529,  44  L.  ed.  874,  20  Sup. 
Ct.  Rep.  715. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  m  suit  in  Illinois  upon  a 
judgment  recovered  in  Tennessee  against 
the  Insurance  Companies,  plaintiffs  in 
error.  They  pleaded  and  set  up  at  the 
trial  that  there  never  was  a  valid  serv- 
ice upon  them  in  Tennessee  and  [20] 
that  the  judgment  was  void.  The  de- 
fendant in  error  (the  plaintiff)  showed 
in  reply,  without  dispute,  that  the  de- 
fense was  urged  in  Tennessee  by  pleas 
in  abatement;  that,  upon  demurrer  to 
one  plea  and  upon  issue  joined  on  the 
other,  the  decision  was  for  the  plaintiff; 
and  that  the  judgment  was  afiftrmed  by 
the  higher  courts.  The  plaintiff  had 
judgment  at  the  trial  in  Illinois,  the 
judgment  was  affirmed  by  the  appellate 
court,  and  a  writ  of  certiorari  was  de- 
nied by  the  supreme  court  of  that  state. 
The  Insurance  Companies  say  that  the 
present  judgment  deprives  them  of  their 
property  without  due  process  of  law. 
Other  sections  of  the  Constitution  are 
referred  to  in  the  assignments  of  error, 
but  they  have  no  bearing  upon  the  case. 

The  ground  upon  which  the  present 
judgment  was  sustained  by  the  appellate 
court  was  that,  as  the  issue  of  jurisdic- 
tion over  the  parties  was  raised  and  ad- 
judicated after  full  hearing  in  the  for- 
mer case,  it  could  not  be  reopened  in 
this  suit.  The  matter  was  thought  to 
stand  differently  from  a  tacit  assump- 
tion or  mere  decilaration  in  the  record 
that  the  court  had  jurisdiction. 

A  court  that  renders  judgment  against 
a  defendant  thereby  tacitly  asserts,  if 
it  does  not  do  so  expressly,  that  it  has 
jurisdiction  over  that  defendant.  But 
it  must  be  taken  to  be  established  that 
a  court  cannot  conclude  all  persons  in- 
terested by  its  mere  assertion  of  its  own 
power  (Thompson  v.  Whitman,  18  Wall. 
457,  21  L.  ed.  897),  even  where  its  power 
depends  upon  a  fact  and  it  finds  the  fact 
(TUt  V.  Kelsey,  207  U.  S.  43,  51,  52  L. 
ed.  95,  99,  28  Sup.  Ct  Rep.  1).  A  di- 
vorce might  be  held  void  for  want  of 
jurisdiction  although  the  libellee  had 
appeared  in  the  cause.  Andrews  v.  An- 
al li.  ed. 


drews,  188  U.  S.  14, 16, 17,  38,  47  L.  ed. 
366,  367,  372,  23  Sup.  Ct.  Rep.  237. 
There  is  no  doubt  of  the  general  proposi- 
tion that,  in  a  suit  upon  a  judgment,  the 
jurisdiction  of  the  court  rendering  it 
over  the  person  of  the  defendant  may  be 
inquired  into.  National  Exch.  Bank  v. 
WUey,  195  U.  S.  257,  49  L.  ed.  184,  25 
Sup.  Ct.  Rep.  70;  Haddock  v.  Haddock, 
201  U.  S.  662,  573,  50  L.  ed.  867,  871, 
26  Sup.  Ct.  Rep.  525,  5  Ann.  Cas.  1.  But 
when  the  power  of  the  court  in  all  other 
respects  is  established,  what  acts  of  the 
[30]  defendant  shall  be  deemed  a  sub- 
mission to  its  power  is  a  matter  upon 
which  states  may  differ.  If  a  statute 
should  provide  that  filing  a  plea  in  abate- 
ment, or  taking  the  question  to  a  higher 
court,  should  have  that  effect,  it  could 
not  be  said  to  deny  due  process  of  law. 
The  defendant  would  be  free  to  rely 
upon  his  defense  by  letting  judgment  go 
by  default.  York  v.  Texas,  137  U.  S. 
15,  34  L.  ed.  604,  11  Sup.  Ct.  Rep.  9; 
Western  Life  Indemnity  Co.  v.  Rupp, 
235  U.  S.  261,  272,  273,  59  L.  ed.  220, 
224,  225,  35  Sup.  Ct.  Rep.  37.  If,  with- 
out a  statute,  a  court  should  decide  as  we 
have  supposed  the  statute  to  enact,  it 
would  infringe  no  rights  under  the  Con- 
stitution of  the  United  States.  That  a 
party  that  has  taken  the  question  of 
jurisdiction  to  a  higher  court  is  bound 
by  its  decision  was  held  in  Forsyth  v. 
Hammond,  166  U.  S.  506,  517,  41  L.  ed. 
1095,  1099, 17  Sup.  Ct.  Rep.  665.  It  can 
be  no  otherwise  when  a  court  so  decides 
as  to  proceedings  in  another  state.  It 
may  be  mistaken  upon  what  to  it  is  mat- 
ter of  fact,  the  law  of  the  other  state. 
But  a  mere  mistake  of  that  kind  is  not 
a  denial  of  due  process  of  law.  Penn- 
sylvania F.  Ins.  Co.  V.  Gk>ld  Issue  Min. 
&  MiU.  Co.  243  U.  S.  93,  96,  ante,  610,  37 
Sup.  Ct.  Rep.  344.  Whenever  a  wrong 
judgment  is  entered  against  a  defendant, 
his  property  is  taken  when  it  should 
not  have  been;  but  whatever  the  ground 
may  be,  if  the  mistake  is  not  so  gross  as 
to  be  impossible  in  a  rational  adminis- 
tration of  justice,  it  is  no  more  than 
the  imperfection  of  man,  not  a  denial 
of  constitutional  rights.  The  decision 
of  the  Illinois  courts,  right  or  wrong, 
was  not  such  a  denial.  If  the  Tennes- 
see judgment  had  been  declared  void  in 
Illinois,  this  court  might  have  been 
called  upon  to  decide  whether  it  had 
been  given  due  faith  and  credit.  Na- 
tional Exch.  Bank  v.  Wiley,  195  U.  S. 
257,  49  L.  ed.  184,  25  Si^).  Ct.  Rep.  70. 
But  a  decision  upholding  it  upon  the 
ground  taken  in  the  present  ca^e  does 
not  require  us  to  review  the  Tennessee 
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deeinon  or  to  go  farther  than  we  have 
gone.  An  objection  that  a  copy  of  the 
doenment  snednpon  shonld  have  been 
filed  with  the  declaration  is  a  matter  of 
•tate  proeednre,  and  not  open  here. 
Judgment  affirmed. 


mi  OULF,  COLORADO,  k  SANTA  FE 
RAILWAY  COMPANY,  Plff.  in  Err., 

▼. 

TEXAS  PACKING  COMPANY  and  Wabaah 
Railroad  Company. 

(See  a  C.  Reporter*!  ed.  81-S8.) 

£rror  to  elate  court  —  Federal  qneatlon 
••  right  asserted  under  Federal  stat- 
ute. 

1.  A  case  which  involves  rights  set  np 
and  denied  that  arose  upon  through  inter- 
state bills  of  lading  issued  under  the  Car- 
mack  Amendment  of  June  29,  1906  (34 
Stat  at  L.  593,  chap.  3591,  Comp.  Stat 
1913,  I  8692),  to  the  Act  of  February  4, 
1887  (24  SUt  at  L.  349,  chap.  104),  f  20, 
is  reviewable  in  the  Federal  Supreme  (3ourt 
on  writ  of  error  to  a  state  couii. 

[For  other  cssei,  sec  Appeal  and  Error,  1761- 
2049,  in  Digest  Sop.  Ct.  1908.] 

Damages  —  carrier's  liability  —  dam- 
aged freight  —  value  at  diverted  des- 
tination. 

2.  The  difference  between  the  invoice 
price  of  an  interstate  shipment  at  the  place 
of  shipment  in  Texas  and  the  value  of  the 
same  in  its  damaged  condition  at  the  time 
of  its  delivery  at  Chicago,  the  new  destina- 
tion to  which  it  was  diverted  upon  the  ship- 
per's request  without  issuing  new  bills  of 
lading;  is  the  proper  measure  of  damages  for 
a  loss  caused  by  the  carrier's  failure  to  re* 
ice,  where  it  is  fairly  inferable  from  the 
evidence  that  the  original  bills  of  lading, 
which  provided  that  the  loss  should  be  com- 
puted "on  the  basis  of  the  value  of  the 

roperty  (being  the  bona  fide  invoice  price, 
f  any,  to  the  consignee,  including  the 
freight  charges,  if  prepaid)  at  the  place  and 
time  of  shipment,'^  were  continued  in  force 
l^  the  action  of  the  parties,  simply  chang- 
ing the  place  of  destination  from  St.  Louis 
to  Chicago,  and  remained  binding  contracts 
when  the  carriers  accepted  the  cRversion  of 
the  shipment. 

[For  other  cases.  Me  Damages,  VL  e,  In  Digest 
Sup.  Ct.  1908.) 


fi 


Damages  —  carrier's   liability  —  pre- 
venting any  unnecessary  loss. 

3.  The  consigBee  of  perishable  goods  ar- 
riving at  destination  in  bad  condition  dis- 
ehsrged  its  whole  duty  to  the  carrier  to  save 
it  from  resulting  loss  where  it  sold  ths 
damaged  goods  for  the  best  price  whidi  they 
would  bring. 

[For  otber  cases,  sec  Damaccs,  IIL,  la  Dfgest 
^     1908.  J 
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Argued  and  submitted  December  0,   1916. 
Decided  May  7,  1917. 

IN  ERROR  to  the  Court  of  Civil  Ap- 
peals for  the  Third  Supreme  Judicial 
District,  State  of  Texas,  to  review  a 
judgment  which  afl&rmed  a  judgment  of 
the  District  Court  of  Bell  County,  in 
that  state,  in  favor  of  plaintiffs  in  a  suit 
to  recover  damamges  from  a  earner 
growing  out  of  its  failpre  to  re-ice  a 
perishable  shipment    Affirmed. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  172  S.  W.  195. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  Britton  argned  the 
cause,  and  Messrs.  Gardiner  Lathrop,  J. 
W.  Terry,  Evans  Browne,  and  A.  H.  Cul- 
well  filed  a  brief  for  plaintiff  in  error. 

Messrs.  W.  O.  Oox  and  Frederick  8. 
Tyler  submitted  the  cause  for  defendants 
in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

Defendant  in  error,  Texas  Packing 
Company,  brought  its  action  in  the  dis- 
trict court  of  Bell  county,  Texas,  against 
the  Gulf,  Colorado,  &  Santa  Fe  Railway 
Company,  plaintiff  in  error,  to  recover 
damages  growing  out  of  a  series  of  ship- 
ments of  dressed  poultry  from  Temple, 
Texas,  to  St.  Louis,  Missouri,  but  which 
were  re-routed  over  the  line  of  the  Wa- 
bash Railroad  Company  from  St  Louis 
to  Chicago.  The  shipments  were  on  bills 
of  lading,  among  the  terms  of  which  was 
the  following:  "Iced  to  full  capacity 
at  Temple  with  crushed  ice  adding  12 


Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L. 
ed.  U.  S.  267;  Re  Buchanan,  39  L.  ed. 
U.  8.  884;  and  Kipley  t.  Illinois,  42  L. 
ed.  U.  8.  998. 

On  what  adiudieations  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
wnt  of  error  to  those  courts — see  note 
§70 


to  Apex  Transp.    Co.    v.    Garbade,  62 
L.R.A.  513. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  671. 

On  appellate  review  in  Federal  Su- 
preme Court  of  state  court  decisions  in- 
volving questions  of  interstate  com- 
merce— see  note  to  American  Exp.  Co.  v. 
Iowa,  49  L.  ed.  U.  S.  417. 
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per  cent  salt.  Re-ice  at  all  regular  icing 
stations  with  crushed  ice  using  12  per 
cent  salt.''  The  Packing  Company  in 
its  petition,  after  averring  the  necessity 
of  proper  icing  and  the  contract  to  that 
effect  between  it  and  the  carrier,  alleged 
negligence  on  the  part  of  the  carriers  in 
faUing  to  re-ice  the  poultry  properly  and 
regularly,  as  a  result  of  which  plaintiff 
claimed  damages  in  the  sum  of  $12,202. 
87. 

The  Santa  Fe  Company  answered, 
denying  the  allegations  of  the  petition, 
and  alleging  the  absence  of  a  contract  of 
carriage  from  Temple  to  Chicago,  and 
averred  by  way  of  cross  petition  that, 
under  the  terms  of  the  bills  of  lading, 
its  obligation  was  to  carry  the  ship- 
ments and  deliver  them  witmn  m  reason- 
able length  of  time  to  its  connecting  line, 
en  route  to  destination,  and  that  it  did 
within  a  reasonable  time  carry  and  safe- 
ly deliver  the  shipments  in  good  and 
proper  condition,  or  in  such  condition 
as  they  were  received  by  it,  to  its  con- 
necting line,  the  Wabash  Railroad  Com- 
pany; that  under  the  terms  of  the  bills 
of  lading,  the  liability  of  each  carrier 
was  distinctly  limited  to  mil  such  loss 
and  injury  as  occurred  while  the  ship- 
ments were  in  its  possession,  and  that 
there  was  no  loss  or  injury  to  the  ship- 
ments while  the  same  were  in  its  [33] 
possession;  that  any  loss  or  injury  there- 
to was  the  result  of  the  negligence  of 
the  plaintiff  or  the  Wabash  Railroad 
Company,  and  that  it  is  not  responsible 
herein  for  any  of  the  losses  or  injuries 
complained  of  in  plaintiff's  petition;  that 
the  Santa  Fe  Company,  being  the  initial 
carrier,  was  made  responsible  under  the 
act  of  Congress  for  all  loss  or  injury 
occurring  en  route,  but  that,  under  said 
act,  it  is  entitled  to  vouch  in  the  Wabash 
Railroad  Company  and  recover  over  and 
against  it  for  any  loss  or  injury  occa- 
sioned to  the  shipments  in  question 
through  its  negligence,  and  that  if  there 
was  any  negligence  of  any  carrier  which 
resulted  in  loss  to  plaintiffs,  the  same 
was  the  negligence  of  the  Wabash  Rail- 
road Company. 

Accordingly,  the  Wabash  Railroad 
Company  was  made  a  defendant  and  filed 
an  answer,  asserting  that  it  was  not  a 
proper  party  to  the  suit,  and  denying 
that  it  was  guilty  of  the  negligence  com- 
plained of.  It  further  averred  that 
the  shipments  were  delivered  at  Chicago 
in  the  same  condition  as  when  it  (the 
Wabash  Company)  had  received  them, 
and  that  it  received  and  transported  the 
shipments  by  virtue  of  m  contract  with 
the  plaintiff  to  which  the  Gulf;  Colorado, 
61  ii.  e4* 


&  Santa  Fe  Railway  Company  was  not 
a  party  or  in  any  way  interested,  and 
prayed  a  dismissal  with  its  costs. 

It  appears  from  the  record  that  the 
shipments  were  separately  billed  from 
Temple,  Texas,  to  St.  Louis,  Missouri,  at 
dates  varying  from  December  24th  to 
December  30th,  1910 ;  that  upon  January 
4th,  1911,  the  shipper  requested  the  car- 
rier's agent,  at  Temple,  by  telephone,  to 
divert  the  five  cars  from  St.  Louis  to 
Chicago;  that  the  agent  said  he  would, 
asked  where  the  bills  of  lading  were, 
and  upon  being  told  that  they  were  in 
St.  Louis,  said  that  the  carrier's  repre- 
sentative in  St.  Louis  would  perhaps 
see  that  the  notations  of  the  diversion 
were  made  upon  the  bills;  that  no  new 
bills  were  issued,  and  that  thereupon 
the  shipments  were  continued  to  Chicago. 

[34]  Concerning  the  stipulation  as  to 
icing  in  transit%it  "all  regular  icing  sta- 
tionsy"  there  is  testimony  tending  to 
show  the  cars  were  in  fact  re-iced  en 
route  to  St.  Louis  at  all  but  one  regular 
station, — Shawnee,  Oklahoma;  but  the 
failure  to  re-ice  at  this  point  resulted  in 
a  lapse  of  from  twenty-eight  to  fifty- 
four  hours  without  ice  and  salt. 

Upon  the  issues  made  the  jury  found 
for  the  Packing  Company  against  the 
Santa  Fe  Railway  Company,  and  upon 
the  issue  between  the  Santa  Fe  and  Wa- 
bash Companies  the  verdict  was  in  favor 
of  the  Wabash  Company.  The  district 
court  rendered  judgment  accordingly, 
and  the  case  was  taken  to  the  court  of 
civil  appeals,  where  the  judgment  of  the 
district  court  was  afl&rmed.  172  S.  W. 
196. 

As  the  case  involves  rights  set  up  and 
denied  which  arose  upon  through  bills 
of  lading  issued  under  the  Carmack 
Amendment,  it  is  properly  reviewable 
here.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Starbird,  decided  April  30,  1917  [243  U. 
S.  592,  ante,  917,  37  Sup.  Ct.  Rep.  462]. 
Indeed,  both  parties  admit  that  the  Fed- 
eral statute  controls,  and  the  case  must 
be  decided  under  its  provisions. 

As  required  by  the  Texas  statute  (Rev. 
Stat.  [Tex.]  1911,  art.  1639),  the  court 
of  civil  appeals  made  findings  of  fact, 
in  which  it  said : 

"The  verdict  of  the  jury  is  amply  sup- 
ported by  testimony,  and  we  therefore 
make  findings  of  fact  to  the  effect  that 
appellant  breached  its  contract  of  ship- 
ment, as  alleged  in  appellee's  petition, 
and  that,  as  a  result,  of  that  breach,  the 
property  which  was  shipped  was  injured 
and  damaged  to  the  extent  found  by  the 
jury;  and  that  the  proof  failed  to  show 

that  any  of  the  damage  referred  to  was 
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eaiued  by  the  Wabash  Railroad  Com- 
pany.^ 

The  plaintiff  in  error,  in  urging  cer- 
tain grounds  for  the  reversal  of  the  judg- 
ment of  the  eourt  of  eivil  appeals,  con- 
tends that  the  district  court  erred  in 
charging  the  jury  as  to  the  measure  of 
damages.  On  that  subject  the  district 
court  charged  the  jury  as  follows : 

[35 J  ''(4)  If  you  find  for  the  plaintiff 
you  will  assess  the  damages  at  the  dif- 
ference between  the  invoice  price  of  said 
poultry,  to  wit,  the  sum  of  twenty-two 
thousand  two  hundred  thirty-eight 
and  56/100  ($22,238.56)  dollars,  and  the 
value  of  said  property  at  the  time  the 
same  was  delivered  to  plaintiff  or  its 
agents,  the  Western  Cold  Storage  Com- 
pany in  Chicago,  by  the  carrier,  with  6 
per  cent  interest  per  annum  from  Janu- 
ary 15th,  191L" 

This  interstate  ship&ent  was  gov- 
erned by  the  terms  of  the  Carmack 
Amendment  [34  Stat,  at  L.  593,  chap. 
3591,  §  7,  Comp.  Stat  1913,  §  8592],  re- 
quiring  the  initial  carrier  to  issue  a 
receipt  or  bill  of  lading,  and  as  this  court 
frequently  has  held,  with  the  effect  of 
making  such  contract  the  measure  of 
liability  between  the  parties.  It  is  in- 
sisted that,  inasmuch  as  the  bill  of  lad- 
ing made  St.  Louis  the  point  of  destina- 
tion, it  is  immaterial  what  the  value  of 
the  property  was  in  Chicago,  to  which 
point  the  goods  were  shipped,  having 
been  sold  in  transit  to  a  company  in 
that  city.  On  this  point  the  record  shows 
that  the  bills  of  lading  covered  the  ship- 
ment of  five  cars  of  dressed  poultry  from 
Temple,  Texas,  to  St.  Louis,  where  they 
were  consigned  to  the  ''order  of  the 
Texas  Packing  Company,  notify  St. 
Louis  Refrigerating  &  Cold  Storage  Com- 
pany." There  is  testimony  to  show  that 
the  poultry  while  in  transit  was  sold  in 
Chicago,  and  that  while  the  cars  were 
in  St.  Louis  on  the  sidetrack  of  the  St. 
Louis  Refrigerating  &  Cold  Storage 
Company  the  shipper  called  upon  the 
agent  of  the  Santa  Fe  Company  at  Tem- 
ple, to  divert  the  cars  to  Chicago.  The 
testimony  also  shows  that  the  agent 
promised  to  do  so;  said  that  he  would 
wire  a  representative  of  the  railway  com- 
pany in  St.  Louis  to  divert  the  cars; 
that  no  new  bills  of  lading  were  issued; 
that  the  agent  asked  for  the  original 
bills  of  lading  and  was  told  that  they 
were  in  St.  Louis,  and  said  that  the  rep- 
resentative of  the  carrier  there  would 
perhaps  call  at  the  bank  and  make  the 
proper  notations  thereon. 

It  is  fairly  inferable  from  the  evi- 
dence that  the  bills    of    [36]    lading 
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originally  issued  were  continued  in  fore« 
by  the  action  of  the  parties,  simply 
changing  the  place  of  destination,  and 
remained  binding  contracts  when  the 
Santa  Fe  Company  accepted  the  diver- 
sion of  the  shipment  from  St.  Louis  to 
Chicago. 

The  bills  of  lading  contained  this 
stipulation : 

^he  amount  of  any  loss  or  damage 
for  which  any  carrier  is  liable  shall  be 
computed  on  the  basis  of  the  value  of 
the  property  (being  the  bona  fide  in- 
voice price,  if  any,  to  the  consignee,  in* 
eluding  the  freight  charges  if  prepaid) 
at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  unless  a  lower  value 
has  been  represented  in  writing  by  the 
shipper,  or  has  been  agreed  upon  or  is 
determined  by  the  classification  or  tariffs 
upon  which  the  rate  is  based,  in  any  of 
which  events  such  lower  value  shall  be 
the  maximum  amount  to  govern  such 
computation,  whether  or  not  such  lost 
or  damage  occurs  from  negligence.'* 

The  testimony  showed  that  the  invoice 
price  of  the  poultry  at  Temple  to  the 
Packing  Company  was  $22,238.56,  and 
that  the  poultry  was  worth  at  least  that 
sum  at  Temple  at  the  time  of  shipment. 
We  think  that,  in  taking  this  sum  as  the 
basis  of  computing  damages,  the  trial 
court  did  but  enforce  the  stipulation  in 
the  bills  of  lading.  That  sum  was  the 
bona  fide  invoice  price  to  the  consignee, 
which  the  bills  provided  was  to  be  the 
basis  of  recovery  in  case  of  loss  or 
damage.  We  think  the  court  properly 
charg^  the  jury  to  take  the  difference 
between  this  invoice  price  and  the  value 
of  the  poultry  at  the  time  the  same  was 
delivered  in  Chicago  in  arriving  at  the 
amount  of  damages.  No  question  is 
raised  in  this  case  as  to  the  right  of  the 
plaintiff  to  recover  also  the  freight  paid. 
See  Pennsylvania  R.  Co.  v.  Olivit  Bros, 
decided  April  30,  1917  [243  U.  S.  574, 
ante,  908,  37  Sup.  Ct.  Rep.  468]. 

The  testimony  shows  that  the  poultry 
reached  St.  Louis  in  poor  condition,  and 
that  the  cars  were  there  re-iced  and  for- 
warded to  Chicago,  where  the  poultry 
was  delivered,  still  in  bad  condition,  and 
really  unfit  for  market.  It  was  [87] 
nevertheless  sold  for  the  best  price  which 
could  be  obtained.  When  the  poultry 
reached  Chicago  in  that  condition,  the 
consignee  discharged  its  duty  to  the  rail- 
way company  when  it  sold  the  damaged 
goods  for  what  could  be  obtained  for 
them. 

The  testimony  shows  that  the  poultry 
was  taken  to  a  storage  company  at  Chi- 
cago, where  it  was  kept  until  it  eould 
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be  sold,  and  nltimately  realized  the  ram 
of  $10,035.69.  The  jury  returned  a  ver- 
dict, under  the  instruction  of  the  court 
to  deduct  the  value  of  the  property  at 
Chicago  from  the  invoice  price,  in  the 
■um  of  $9y000  and  interest.  Evidentlyi 
in  this  state  of  the  record,  no  harm  was 
done  to  the  rights  of  the  plaintiff  in 
error  in  assessing  the  sum  which  the 
jury  awarded  against  it. 

We  cannot  agree  with  the  contention 
of  the  plaintiff  in  error  that  the  value  of 
the  deteriorated  poultry  at  Temple  or 
8t  Louis  should  have  been  taken  as  the 
sum  to  be  deducted  from  the  invoice 
basis  of  value. 

Apart  from  the  stipulation  of  these 
bills  of  lading,  the  ordinary  measure  of 
damages  in  cases  of  this  sort  is  the  dif- 
ference between  the  market  value  of  the 
property  in  the  condition  in  which  it 
should  have  arrived  at  the  place  of  desti- 
nation and  its  market  value  in  the  con- 
dition in  which,  by  reason  of  the  fault 
of  the  carrier,  it  did  arrive.  New  York, 
L.  E.  &  W.  R.  Co.  V.  EstiU,  147  U.  8. 
591,  616,  37  L.  ed.  292,  304,  13  Sup.  Ct 
Rep.  444.  The  stipulations  of  these  bills 
of  lading  changed  this  rule  in  the  ro- 
quirement  that  the  invoice  price  at  the 
place  of  shipment  should  be  the  basis 
for  assessing  the  damages. 

The  poultry  in  fact  had  no  market 
price  at  Temple  or  elsewhere.  It  was 
badly  deteriorated,  and  when  the  shipper 
sold  it  at  the  point  of  destination  for 
the  best  price  it  would  bring  he  did  all 
that  could  be  fairly  required  of  him  to 
save  the  carrier  from  resulting  loss. 

The  trial  court  chaiged  that  the  Santa 
Fe  Company  was  entitled  to  a  recovery 
against  the  Wabash  Railroad  Company 
[SS]  if  the  jury  found  that  the  Santa 
Fe  Company  and  Wabash  Railroad  Com- 
pany were  both  guilty  of  negligence  in 
the  handling  of  the  poultry,  in  which 
event  the  jury  were  told  that  the  Santa 
Fe  Company  would  be  entitled  to  a  ver- 
dict against  the  Wabash  Railroad  Com- 
pany for  that  part  of  the  sum  to  which 
the  Wabash  Company  had  contributed 
by  its  negligence  to  plaintiff's  injury. 
It  is  urged  by  the  plaintiff  in  error  that 
the  Santa  Fe  Company,  as  the  initial 
carrier,  regardless  of  its  own  negligence, 
was  entitled  to  recover  against  the  Wa- 
bash Conipany  in  proportion  as  the  neg- 
ligence of  that  company  contributed  to 
the  loss;  and  it  is  contended  that  the  tes- 
timony tends  to  show  that  the  Wabash 
Railroad  Company  did  not  properly  re- 
ice  and  otherwise  care  for  the  poultry 
in  transit.    The  record  shows  no  proper 

exception  reserved  upon  which  to  base 
•1  i.  ed. 


this  criticism;  and  the  question  becomef 
immaterial  in  view  of  the  verdict  of  the 
jury  in  favor  of  the  Wabash  Railroad 
Company,  and  the  express  finding  of  the 
Court  of  Civil  Appeals  that  the  proof 
failed  to  show  that  any  of  the  damages 
had  been  caused  by  the  Wabash  Rail- 
road Company. 

We  find  no  error  in  the  judgment  of 
the  court  below,  and  it  is  affirmed. 


[39]  IDA  A.  VAN  DTKE  et  al.,  Appts., 

V. 

W.  PAUL  GEARY  et  aL,  Members  of  the 
Corporation  Commission  ol  the  State  el 
Arisona  et  aL 

(See  8.  C.  Reporter's  ed.  19-49.) 

Appeal  —  from  district  court  —  extend- 
ing review  beyond  Federal  question. 

1.  The  entire  case  may  be  considered  by 
the  Federal  Supreme  Court  on  an  appeal 
from  a  district  court  to  review  an  order 
denjring  an  application  before  three  judges 
for  an  interlocutory  injunction  to  restrain 
the  enforcement  of  an  order  of  a  state  pub- 
Ue  service  commission  on  the  ground  of  its 
rmugnancy  to  the  Federal  Constitution. 
froT  other  easei,  see  Appeal  and  Error,  4X07- 

4300,  in  Dlsett  Sup.  Ct  1908.] 

Constitutional  law  —  legislative  oon- 
strnction  of  state  Constitution  -*  pow- 
ers of  Corporation  Commission  — 
meaning  of  "corporations"  and  ''pub- 
lie  serrice  corporations"  —  individ- 
ual owner  of  public  utility. 

2.  The  legislative  construction  given  by 
the  Arizona  Public  Service  Corporauon  Act 
(Aris.  Rev.  Stat  1918,  tit  9,  chap.  11), 
enacted  at  the  first  session  of  the  Ariaona 
legislature,  to  the  words  "corporations^  and 
"public  service  corporations'*  in  Aris.  Const 
art  15,  creating  a  Corporation  Conmiission 
with  broad  powers  of  regulation,  as  embra- 
cinff  a  water  system  owned  by  an  individual, 
will  be  followed  by  the  Federal  Supreme 
Court,  in  the  absence  of  an  authoritative 
decision  of  the  Arizona  supreme  court  to 
the  Contrary,  notwithstanding  the  provision 
of  art  14  of  such  Constitution,  defining  "cor- 
poration" as  used  in  such  article  as  Includ- 
ing all  associations  and  joint  stock  com- 
panies having  any  powers  or  privileges  of 
corporations  not  possessed  by  individuals  or 
copartnerships, — especially  since  the  kgis- 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Gwin  v. 
United  States,  46  L.  ed.  U.  S.  741,  and 
B.  Altman  &  Co.  ▼.  United  States,  66  L. 
ed.  U.  S.  894. 

As  to  state  decisions  and  laws  as  rules 
of  deeision  in  Federal  courts — see  notes 
to  Clark  ▼.  Oraham,  5  L.  ed.  U.  S.  334; 
Klnumdorf  t.  Taylor,  6  L.  ed.  U.  8.  290; 
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Uture  WA8  empowered  by  Ariz.  Const,  art. 
15,  S  Of  to  enlarge  the  powers  and  extend  the 
duties  of  the  Corporation  Commission. 
[For  other  eases,  see  CooHtltutioiua  Law,  82- 
42,  in  Digest  Sup.  Ct.  1908.] 

Statutes  —  expression  of  subject  in  title. 

3.  llie  incorporation  in  a  statute  whose 
subject,  as  expressed  in  the  title,  is  the 
r^^ulation  of  public  service  corporations,  of 
a  provision  tnat  "public  service  corpora- 
tions" shall  include  persons  owning  a  water 
system,  is  not  in  violation  of  the  require- 
ment of  Arix.  Const,  art.  4,  pt.  2,  §  13,  that 
every  law  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
subject  snail  be  expressed  in  the  title. 

TFor  other  cases,  see  Ststuteai  I.  e,  in  Digest 
Sop.  Ct.  1908.J 

Waters  —  when  water  system  Is  public 
utility  —  rate  regulation. 

4.  A  water  system  operated  for  the  pur- 
pose of  supplying  water  to  the  residents  and 
inhabitants  of  a  part  of  a  town  site  is  a 
public  utility  so  as  to  be  subject  to  rate 
regulation  by  a  state  public  service  com- 
mission, although  the  plant  is  owned  by  an 
individual  who  pumps  the  water  on  her  own 
land,  stores  it  in  tanks  on  her  own  land,  and 
thence  conducts  it  through  pipes,  all  upon 
her  own  land,  and  delivers  it  to  consumers 
at  the  boundary  line  between  her  and  their 
properties,  th^  having  purchased  their  lots 
with  the  oral  understanding  that  water 
could  be  secured  from  such  system. 

[For  other  cases,  see  Waters,  III.,  in  Digest 
Sup.  Ct.  1908.1 

Courts    —    enjoining    water    rates    — 
doubt. 

6.  The  enforcement  of  an  order  of  a 
public  service  commission  fixing  water 
rates  upon  the  basis  of  a  net  return  of  10 
per  cent  on  the  value  of  the  property  em- 
ployed after  deducting  an  annual  deprecia- 


tion charge  of  3)  per  cent  should  not  bs 
enjoined  by  the  courts  as  confiscatory  upon 
contradictory  aflldavits  dealing  with  the 
items  of  vsiue  which  go  to  imike  up  the 
water  system,  where  it  cannot  be  said  that 
it  was  impossible  for  a  fair-minded  board  to 
come  to  the  result  which  was  reached. 
[For  other  cases,  see  Courts,  205-219,  In  Di- 
gest Sup.  Ct  1908.1 

[No.  52.] 

Argued  Mareh  23,  1917.     Decided  Kay  7, 

1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  District 
of  Arizona  to  review  an  order  which, 
while  enjoining  the  enforcement  of  the 
fines  and  penalties  prescribed  by  a  state 
statute  for  failure  to  obey  an  order  of 
the  Corporation  Commission  regulating 
water  rates,  refused  to  interfere  with 
the  enforcement  of  such  order.   Affirmed. 

See  same  case  below,  218  Fed.  111. 

The  facts  are  stated  in  the  opinioiL 

Mr.  William  0.  Prentiss  argued  the 
cause,  and,  with  Mr.  F.  C.  Jacobs,  filed  a 
brief  for  appellants: 

In  the  court  below  the  appellees  re- 
lied upon  some  state  cases  holding  that 
the  term  ''railroad  corporations"  in  state 
statutes  imposing  special  liabilities  or 
burdens  upon  railroad  companies  should 
be  construed  to  include  individual  own- 
ers of  railroads,  in  order  to  avoid  the 
necessity  of  declaring  such  statutes  un- 
constitutional; but  this  court  has  held 


Jackson  ex  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583;  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  361;  United  States  ex  rd. 
Butz  v.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepaugh  v.  Delaware,  L.  &  W.  B.  Co. 
5  L.K.A.  508;  and  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.(N.S.)  380. 

As  to  establishment  and  regulation 
of  municipal  water  supply — see  note  to 
State  ez  rel.  HaUaner  v.  Gosnell,  61 
Li.B.A.  33. 

As  to  power  of  municipality,  apart 
from  contract,  to  regulate  the  rates  to 
be  charged  by  public  service  corporation 
— see  notes  to  Bluefield  Waterworks  & 
Improv.  Co.  v.  Bluefield,  33  L.R.A.(N.S.) 
759,  and  St.  Marys  v.  Hope  Natural  Gas 
Co.  43  L.R.A.(N.S.)  994. 

On  power  of  judiciary  to  fix  rates  to 
be  charged  by  public  service  corporation 
— see  note  to  Madison  v.  Madison  Gas  & 
E.  Co.  8  L.R.A.(N.S.)  529. 

On  legislative  power  to  fix  tolls,  rates, 
or  prices — see  note  to  Winchester  4b  L. 
Tump.  Road  Co.  v.  Croxton,  33  LJt JL 
18L 
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On  reasonableness  of  governmental 
regulation  of  water  rates — see  note  to 
EInoxville  v.  Knoxville  Water  Go.  53  L. 
ed.  U.  S.  371. 

On  fundamental  principles  of  valua- 
tion of  public  service  property — see  note 
to  Oshkosh  Waterworks  Co.  v.  Railroad 
Commission,   L.B.A.1916F,   599. 

On  treatment  of  accrued  depreciation 
in  valuation  of  public  service  property 
— see  note  to  Murray  v.  Public  Utilities 
Commission,  L.R.A.1916F,  761. 

As  to  allowance  for  depreciation  in 
plant  in  fixing  rates  of  public  service 
corporation — see  note  to  Pioneer  Telepb. 
&  Teleg.  Co.  v.  Westenhaver,  38  L.R.A. 
(N.S.)  1209. 

As  to  what  constitutes  the  return  of 
a  public  service  corporation  for  rate- 
making  purposes — see  note  to  Kansas 
City  ft  S.  R.  Go.  v.  United  States,  52 
L.R.A.(N.S.)  15. 

On  the  return  to  which  public  service 
corporations  are  entitled — see  note  t6 
Bellamy  v.  Missouri  &  N.  A.  R.  Co. 
L.R.A.1915A,  5. 
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that  it  is  not  necessary  to  the  validity  of 
snoh  statutes  that  they  should  be  con- 
strued to  extend  to  individuals. 

TulUs  V.  Lake  Erie  &  W.  R.  Co.  175 
U.  S.  348,  351,  44  L.  ed.  192, 194,  20  Sup. 
Ct.  Rep.  136. 

The  grant  of  legislative  power  in  art. 
15,  §  6  of  the  Arizona  Constitution  must 
have  rational  bounds.  In  the  first  place 
it  must  be  construed  so  as  not  to  collide 
with  the  express  limitation  of  objects 
of  jurisdiction ;  and,  in  the  second  place, 
**power8"  and  "duties,"  as  there  used, 
obviously  intend  powers  of  control  over, 
and  duties  in  respect  of,  the  specified 
•objects  of  jurisdiction. 

Kendall  v.  United  States,  12  Pet.  524, 
«22,  9  L.  ed.  1181,  1220. 

The  Public  Service  Corporation  Act, 
80  far  as  it  undertakes  to  extend  the 
jurisdiction  of  the  Corporation  Commis- 
sion to  persons,  is  violative  of  §  13  of 
part  2  of  article  4  of  the  Arizona  Con- 
stitution, in  that  the  subject  of  control 
over  individuals  is  not  expressed  in  the 
title  of  that  act. 

Montclair  Twp.  v.  Ramsdell,  107  U.  S. 
147,  27  L.  ed.  431,  2  Sup.  Ct.  Rep.  391; 
Schenck  v.  State,  60  N.  J.  L.  381,  37 
Atl.  724;  Golden  Star  Fraternity  v. 
Martin,  59  N.  J.  L.  207,  35  Atl.  908; 
Mansfield's  Case,  22  Pa.  Super.  Ct.  224; 
Bohmer  v.  Haffen,  161  N.  Y.  390,  55  N. 
E.  1047. 

If  Mrs.  Van  Dyke,  in  obtaining  and 
distributing  water,  is  utilizing,  as  part 
of  the  water  system,  a  valid  water  right 
by  appropriation  which  is  property  and 
has  substantial  value,  and  which  has 
been  omitted  in  the  valuation  of  the 
water  system,  the  order  of  the  Commis- 
sion is  confiscatory. 

San  Joaquin  &  K.  R.  Canal  &  Irrig. 
Co.  V.  Stanislaus  County,  233  U.  S.  459, 
58  L.  ed.  1046,  34  Sup.  Ct.  Rep.  652. 

The  same  result  follows  if  she  is  held 
not  to  have  a  valid  water  right  by  ap- 
propriation, for  percolating  and  diffused 
underground  water  constituting  a  w^ater 
supply  is  recognized  as  an  element  of 
value  in  the  land  itself  (Howard  v.  Per- 
rin,  8  Ariz.  347,  76  Pac.  462,  s.  c.  200 
U.  S.  71,  75,  50  L.  ed.  374,  377,  26  Sup. 
Ct.  Rep.  195),  which  must  be  included 
in  valuation  of  the  plant  for  rate-mak- 
ing purposes  (Re  San  Gabriel  Valley 
Water  Co.  (Cal.)  P.U.R.1916B,  895). 

If  Mrs.  Van  Dyke  has  a  valid  water 
right,  she  is  entitled  to  divert  and  us^ 
the  water,  to  the  extent  of  her  appropri- 
ation, without  interference  from  the 
owners  of  other  lands  in  or  along  the 
gulch  in  which  the  water  flows  and  ac- 
cumulates in  the  sand  basin  tapped  by 
61  li.  ed. 


the  wells;  if  she  has  no  water  right,  she 
takes  the  water  as  an  incident  of  her 
ownership  of  the  realty,  and,  in  respect 
of  the  amount  of  water  pumped,  might 
be  subject  to  control  by  the  courts  at 
the  suit  of  owners  of  other  lands,  if  any, 
who  might  sink  wells  on  their  own  land 
and  complain  that  she  was  injuring  them 
by  exhausting  the  supply  (2  Wiel,  Water 
Rights,  3d  ed.  §§  1039-1066),  or  by 
proper  legislation  sanctioned  by  the  same 
principle. 

Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  55  L.  ed.  369,  31  Sup.  Ct. 
Rep.  337,  Ann.  Cas.  1912C,  160. 

Mrs.  Van  Dyke  is  utilizing  as  part  of 
the  water  system  a  valid  water  right  by 
appropriation,  of  substantial  value,  for 
which  no  allowance  was  made  by  the 
Commission  in  its  valuation  of  the  plant. 

1  Wiel,  Water  Rights,  3d  ed.  §§  364, 
365;  Howard  v.  Perrin,  8  Ariz.  347,  76 
Pac.  460,  462,  s.  c.  200  U.  S.  71,  75,  50 
L.  ed.  374,  377,  26  Sup.  Ct.  Eep.  106; 
2  Wiel,  Water  Rights,  3d  ed.  §  1077; 
Kansas  v.  Colorado,  206  U.  S.  46,  114, 
51  L.  ed.  956,  980,  27  Sup.  Ct.  Rep.  655; 
Ryan  v.  Quinlan,  45  Mont.  521, 124  Pae* 
512. 

According  to  the  Commission's  theory 
the  water  system  is  to  be  appraised  as 
if  Mrs.  Van  Dyke  owned  only  5  acres 
at  each  of  the  wells,  and  all  of  the  re- 
mainder of  the  water  basin  and  the  Van 
Dyke  holdings  on  the  sides  of  the  gulch 
were  owned  by  others.  In  such  case, 
however,  the  other  owners  of  land  in  the 
water  basin  would  be  in  a  position  to 
enjoin  Mrs.  Van  Dyke  from  pumping 
water  in  excess  of  the  share  of  the  com- 
mon supply  to  which  10  acres  out  of  60, 
or  whatever  area  might  be  involved, 
would  be  entitled  (2  Wiel,  Water  Rights, 
3d  ed.  §§  1041,  1100,  et  seq.),  and  con- 
trol of  the  sand  basin  and  immediate 
watershed  for  the  purposes  of  mainte- 
nance and  policing,  necessary  to  insure 
potable  water,  would  be  gone. 

Mrs.  Van  Dyke's  water  business  is  of 
such  private  and  nonpublic  nature  as 
that  attempted  governmental  rate  fixing, 
even  if  sanctioned  by  the  state  Consti- 
tution, would  be  violative  of  the  Federal 
Constitution. 

Pipe  Line  Cases  (United  States  v. 
Ohio  Oil  Co.)  234  U.  8.  548,  562,  58  L. 
ed.  1459,  1471,  34  Sup.  Ct.  Rep.  956; 
Burr  V.  Maclay  Rancho  Water  Co.  160 
Cal.  268,  116  Pac.  715;  Thayer  v.  Cali- 
fornia Development  Co.  164  CaL  117, 128 
Pac.  21 ;  Del  Mar  Water,  Light,  &  P.  Co. 
V.  Eshleman,  167  Cal.  666,  L.R.A.— ,  — , 
140  Pac.  591,  948;  Palmer  v.  Railroad 

Commission,  167  Cal.  163, 138  Pac.  1001. 
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If  Mrs.  Van  Dyke  controls  the  water 
by  virtue  of  a  water  right  by  appropria- 
tion, whatever  may  be  the  status  thereof, 
the  water,  when  pumped  into  the  storage 
tanks,  is  reduced  to  possession  and  be- 
comes her  personal  property. 

1  Wiel,  Water  Eights,  3d  ed.  §§  33, 
35,  690. 

Mr.  Samuel  Herrick  argued  the  cause, 
and,  with  Messrs.  George  W.  Harben 
and  B.  William  Kramer,  and  Mr.  Wiley 
E.  Jones,  Attorney  General  of  Arizona, 
filed  a  brief  for  appellees : 

The  reason  or  spirit  of  the  law  will 
prevail  over  its  letter. 

Hicks  V.  Krigbaum,  13  Ariz.  237,  108 
Pac.  482;  Leibes  v.  Steffy,  4  Ariz.  11, 
32  Pac.  261;  36  Cyc.  1108;  Com.  v. 
Adams  Exp.  Co.  123  Ky.  720,  97  S.  W. 
386;  Parker  v.  Nothomb,  66  Neb.  316,  60 
L.R.A.  699,  91  N.  W.  396,  93  N.  W.  851; 
Territory  ex  reL  Sampson  v.  Clark,  2 
Okla.  82,  35  Pac.  882;  James  v.  United 
States  Fidelity  &  G.  Co.  133  Ky.  299, 
117  S.  W.  406;  United  States  v.  Kirby, 
7  Wall.  482,  19  L.  ed.  278;  Re  Sing,  14 
Cal.  App.  512,  112  Pac.  582;  Wood  v. 
Independent  School  Dist  21  Idaho,  734, 
124  Pac.  780;  Pickett  v.  United  States, 
216  U.  S.  456,  54  L.  ed.  666,  30  Sup.  Ct. 
Rep.  265;  Cummins  v.  Pence,  174  Ind. 
116,  91  N.  E.  529. 

Every  constitutional  provision  or  stat- 
ute must  be  construed  with  reference  to 
the  object  intended  to  be  accomplished 
by  it. 

Lewis  V.  Northern  P.  R.  Co.  36  Mont. 
207,  92  Pac.  469;  2  Lewis's  Sutherland, 
Stat.  Constr.  347;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Lightheiser,  168  Ind.  438, 
78  N.  E.  1033;  Bucklew  v.  Central  Iowa 
R.  Co.  64  Iowa,  611,  21  N.  W.  103; 
Union  P.  R.  Co.  v.  De  Busk,  12  Colo. 
294,  3  L.R.A.  350,  13  Am.  St.  Rep.  221, 
20  Pac.  752;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161;  Schus  v.  Powers- 
Simpson  Co.  85  Minn.  447,  69  L.R.A.  887, 
89  N.  W.  68. 

Statutes  should  be  interpreted  accord- 
ing to  the  intent  and  meaning  of  the 
legislature;  and  when  words  or  phrases, 
if  taken  literally,  would  be  inconsistent 
and  repugnant,  they  should  receive  a 
liberal  interpretation,  considering  the 
cause  and  necessity  of  the  statute,  and 
be  made  to  harmonize,  repugnancy 
avoided  and  inconsistency  reconciled. 

New  Lamp  Chimney  Co.  v.  Ansonia 

Brass  &  Copper  Co.  91  U.  S.  656,  23  L. 

ed.  336;  Upshur  v.  Baltimore,  94  Md. 

757,  51  Atl.  953. 

Whtn  a  statutory  provision  admits  of 
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I  more  than  one  construction,  that  one 
will  be  adopted  which  best  serves  to 
I  carry  out  the  purpose  of  the  act. 
I     Bemier  v.  Bemier,  147  U.  S.  242,  37 
L.  ed.  152, 13  Sup.  Ct.  Rep.  244. 

The  courts  should  avoid  a  construction 
which  would  render  a  statute  ineffective 
or  inefficient,  or  which  would  cause  grave 
public  injury  or  even  inconvenience,  if 
another  and  more  reasonable  interpreta- 
tion is  present  in  the  statute. 

Bird  V.  United  States,  187  U.  S.  118, 
47  L.  ed.  100,  23  Sup.  Ct.  Rep.  42. 

The  intention  of  the  legislature,  clear- 
ly expressed  in  a  constitutional  enact- 
ment, should  not  be  defeated  by  too  rigid 
adherence  to  the  letter  of  the  statute,  or 
by  technical  rules  of  construction.  Any 
construction  should  be  disregarded  which 
leads  to  absurd  consequences. 

Gates  V.  First  Nat.  Bank,  100  U.  S. 
239,  25  L.  ed.  680;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  462, 
36  L.  ed.  226,  12  Sup.  Ct.  Rep.  511; 
United  States  v.  Freeman,  3  How.  556, 
11  L.  ed.  724, 

The  meaning  of  the  legislature  may  be 
extended  beyond  the  precise  words  used 
in  the  law,  from  the  reason  or  motive 
upon  which  the  legislature  proceeded, 
from  the  end  in  view,  or  the  purpose 
which  was  designed;  the  limitation  of 
the  rule  being,  that  to  extend  the  mean- 
injg^  in  any  case,  it  must  be  shown  to  come 
within  the  same  reason  that  the  law- 
makers proceeded  upon,  and  not  merely 
be  within  a  like  reason. 

United  States  v.  Freeman,  supra. 

Legislative  construction  is  entitled  to 
great  weight  and  consideration. 

Missouri,  G.  &  G.  R.  Co.  v.  State,  29 
Gkla.  640,  119  Pac.  117;  The  Genesee 
Chief  V.  Fitzhugh,  12  How.  443,  13  L. 
ed.  1058;  Bors  v.  Preston,  111  U.  S.  252, 
28  L.  ed.  419,  4  Sup.  Ct.  Rep.  407;  Rail- 
road  Comrs.  v.  Market  Street  R.  Co.  132 
Cal.  677,  64  Pac.  1065;  Denver  v.  Adams 
County,  33  Colo.  1,  77  Pac.  858;  Frost 
V.  Pfeiffer,  26  Colo.  338,  77  Pac.  858; 
Coyle  V.  Smith,  28  Colo.  121,  113  Pac. 
944,  affirmed  in  221  U.  S.  559,  55  L.  ed. 
853,  31  Sup.  Ct.  Rep.  688;  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  28  L. 
ed.  1137,  5  Sup.  Ct.  Rep.  739;  State  ex 
rel.  Wells  v.  Tingey,  24  Utah,  225,  67 
Pac.  33. 

The  legislature  may  define  certain 
words  used  in  the  statute,  or  declare,  in 
the  body  of  the  act,  the  construction  to 
be  placed  thereon,  and  the  courts  are 
bound  by  such  construction,  although 
otherwise  the  language  would  have  been 
construed  to  mean  a  different  thing. 

36  Cyc.  1105,  1106;  Snyder  v.  Comp- 
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ton,  87  Tex.  374,  28  S.  W.  1061;  Central 
Kentucky  Traction  Co.  v.  Coombs,  143 
Ky.  529, 136  S.  W.  1045;  Piper  v.  Boston 
&  M.  E.  Co.  75  N.  H.  435,  75  Atl.  1041; 
State  V.  American  Surety  Co.  91  Neb. 
22, 135  N.  W.  365,  Ann.  Cas.  1913B,  973; 
State  V.  Standard  Oil  Co.  61  Or.  438, 123 
Pae.  40,  Ann.  Cas.  1914B,  179;  State  ex 
rel.  Michener  v.  Harrison,  116  Ind.  300, 
19  N.  E.  146;  Cbioago  d;  E.  I.  B.  Co.  v. 
State,  153  Ind.  134,  51  N.  E.  924;  United 
States  V.  Freeman,  3  How.  556, 11  L.  ed. 
724;  Alexander  v.  Alexander,  5  Cranch, 
1,  3  L.  ed.  19. 

A  constitutional  definition  of  the  word 
''corporation,"  as  used  in  a  Constitution, 
does  not  control  the  definition  of  the 
word  "corporation"  as  used  in  a  statute 
and  as  defined  by  the  legislature. 

Com.  V.  Adams  Exp.  Co.  123  Ky.  720, 
97  S.  W.  386. 

It  is  not  the  province  of  a  court  to 
make  rates.  The  court  cannot  disturb 
the  determination  of  the  Corporation 
Commission  as  to  the  reasonableness  of 
the  rate  fixed  by  them,  unless  it  can  at 
the  same  time  say  that  the  rate  of  return 
afforded  under  the  rates  fixed  by  the 
Commission  is  so  low  as  to  practically 
result  in  confiscation.  There  was  no  such 
showing  on  the  part  of  appellants  in 
this  case. 

Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct. 
Eep.  148. 

''Unreasonable,"  as  used  by  courts  in 
passing  on  reasonableness  of  rates  fixed 
by  legislative  authority,  means  confisca- 
tion. 

San  Diego  Land  4b  Town  Co.  v.  Na- 
tional City,  174  U.  S.  739,  43  L.  ed.  1154, 
19  Sup.  Ct.  Rep.  804;  Spring  Valley 
Waterworks  v.  San  Francisco,  82  Cal. 
286,  6  L.R.A.  756,  16  Am.  St.  Rep.  116, 
22  Pac.  910,  1046;  Knoxville  v.  Knox- 
ville Water  Co.  212  U.  S.  1,  53  L.  ed.  371, 
29  Sup.  Ct.  Rep.  148;  Willoox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  63  L.  ed. 
382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct. 
Rep.  192, 15  Ann.  Cas.  1034;  Noyes,  Am. 
R.  Rates,  p.  250. 

The  only  inquiry  open  to  the  courts  is 
whether  the  order  was  regularly  made 
and  duly  served,  and  whether  any  con- 
stitutional rights  have  been  violated. 
In  other  words,  are  the  rates  fixed  con- 
fiscatoryf  Has  the  Commission,  under 
the  guise  of  regulation,  acted  so  arbi- 
trarily as  to  abuse  its  discretion,  or 
otherwise  acted  beyond  the  scope  of  its 
authority  f  The  power,  and  not  the  mere 
expediency,  of  its  exercise,  is  the  ques- 
tion.   Upon  the  reasonableness  and  jus- 


minations  of  facts  by  the  Commission 
are  conclusive. 

Interstate  Commerce  Commission  v. 
Illinois  C.  R.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  Baltimore  & 
0.  R.  Co.  V.  United  States,  215  U.  S. 
481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep. 
164;  Southern  P.  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  433,  55  L. 
ed.  283,  31  Sup.  Ct.  Rep.  288;  Interstate 
Commerce  Commission  v.  Delaware,  L. 
&  W.  R.  Co.  220  U.  8.  235,  55  L.  ed. 
448,  31  Sup.  Ct.  Rep.  392;  Interstate 
Commerce  Commission  v.  Chicago,  R.  I. 
&  P.  R.  Co.  218  U.  S.  88,  110,  54  L.  ed. 
946,  957,  30  Sup.  Ct.  Rep.  651  y  Mononga- 
hela  Bridge  Co.  v.  United  States,  216  U. 
S.  177,  54  L.  ed.  435,  30  Sup.  Ct.  Rep. 
356. 

A  state  may  require  of  a  public  utility 
a  certain  service  to  be  performed  at  a 
rate  which,  though  affording  a  large 
margin  over  expense  of  operation,  does 
not  pay  its  full  share  toward  profit  on 
capital,  and  may  even  require  certain 
services  to  be  rendered  at  a  loss,  provided 
the  utility  is  left,  on  the  whole,  with  a 
fair  profit. 

Ruggles  V.  Illinois,  108  U.  S.  526,  538, 
27  L.  ed.  812,  817,  2  Sup.  Ct.  Rep.  832; 
St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  665,  666,  39  L.  ed.  567,  573, 
15  Sup.  Ct.  Rep.  484;  Smyth  v.  Ames, 
169  U.  S.  466,  541,  42  L.  ed.  819,  847,  18 
Sup.  Ct.  Rep.  418;  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  U.  S. 
739,  760,  43  L.  ed.  1154,  1162,  19  Sup. 
Ct.  Rep.  804;  Minneapolis  4b  St.  L.  R. 
Co.  V.  Minnesota,  186  U.  S.  257,  46  L. 
ed.  1151,  22  Sup.  Ct.  Rep.  900;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  51  L. 
ed.  933,  27  Sup.  Ct.  Rep.  585,  U  Ann. 
Cas.  398. 

The  presumption  is  that  the  rates  fixed 
by  the  Commission  are  reasonable,  and 
the  valuation  fixed  by  them  is  correct. 

Minneapolis  &  St.  L  R.  Co.  v.  Minne- 
sota, 186  U.  S.  257-264,  46  L.  ed.  1151- 
1156,  22  Sup.  Ct.  Rep.  900;  Dow  v. 
Beidelman,  125  U.  S.  680,  31  L.  ed.  841, 
2  Inters.  Com.  Jiep,  56,  8  Sup.  Ct.  Rep. 
1028;  Chicago,  M.  &  St  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167, 172,  173,  44  L. 
ed.  417,  420,  20  Sup.  Ct.  Rep.  336;  San 
Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  753,  755,  43  L.  ed.  1159,  1160, 
19  Sup.  Ct.  Rep.  804. 

Unless  this  presumption  is  overcome 
by  the  clearest  and  most  convincing  tes- 
timony, the  application  for  an  inter- 
locutory injunction  was  properly  denied. 

Knoxville  v.  Knoxville  Water  Co.  212 
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29  Smp.  Ct  Ee^  148;  Su  Diego  Lud 
4  Town  Ca  ▼.  Katkmal  City,  174  U.  S. 
739,  754,  43  L.  ed.  115^  1160,  19  Sop. 
Ct  Ee^  804. 

The  burden  of  proof  is  on  i^ipellants, 
and  is  so  strong  that  it  mnst  slww  that 
the  state  authorities  eonld  not  fair- 
mindedlj  hare  eome  to  the  resolt  whieh 
was  reaehed. 

United  SUtes  ▼.  Oettysbnrg  Eleetrie 
R.  Co.  160  U.  S.  668,  680,  40  Lu  ed  576, 
580,  16  Siqi.  Ct  Rep.  427;  Sweet  ▼. 
Reehel,  159  U.  S.  380,  40  L.  ed.  188,  16 
Sup.  Ct  Rep.  43;  Talbot  v.  Hudson,  16 
Gray,  417;  Be  Wellington,  16  Piek.  96, 
26  AnL  Dee.  631;  lUinois  C.  R.  Co.  v. 
Interstate  Commerce  Commission,  206  U. 
8.  441,  445,  51  L.  ed.  1128, 1130,  27  Sup. 
Ct  Rep.  700;  San  Diego  Land  &  Town 
Co.  ▼.  National  City,  174  U.  S.  739,  754, 
43  L.  ed.  1154,  1160,  19  Sup.  Ct  Rep. 
804;  Chicago,  M.  A  St.  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  173,  44  L.  ed. 
417, 420,  20  Sup.  Ct.  Rep.  336;  San  Di^o 
Land  ft  Town  Co.  v.  Jasper,  189  U.  S. 
439,  441,  442,  47  L.  ed.  892,  894,  895, 
23  Sup.  Ct.  Rep.  57L 

The  piineiples  of  law  above  quoted 
are  peenliarly  applicable  when  the  rates 
ftxed  by  the  Conmiission  have  not  been 
tried,  and  the  result  of  their  establish- 
meut  ascertained. 

Willcox  V.  Consolidated  Gas  Co.  212 
U.  8.  19,  41,  42,  53  L.  ed.  382,  395,  396, 
48  L3.A.(N.S.)  1134,  29  Sup.  Ct  Rep. 
192,  15  Ann.  Cas.  1034. 

The  probabilities  are  that  if  the  re- 
duced rates  fixed  by  the  Commission 
were  given  an  actual  trial,  the  result 
would  be  increased  eamiDgs.  See  Will- 
cox ▼.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct  Rep.  192,  15  Ann.  Cas.  1034. 

This  is  true  of  all  gas,  electric,  or 
water  companies. 

Railroad  Commission  v.  Cumberland 
Teleph.  &  Teleg.  Co.  212  U.  S.  414,  426, 
53  L.  ed.  517,  583,  29  Sup.  Ct.  Rep.  357; 
Chicago  &  G.  T.  R.  Co.  v.  Wellman,  143 
U.  S.  339,  36  L.  ed.  176,  12  Sup.  Ct. 
Rep.  400. 

The  Federal  courts  rarely  exercise 
their  power  and  jurisdiction  to  interfere 
with  rates  for  public  utility  companies, 
fixed  by  a  legislative  body. 

Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Covr 
ington  &  L.  Turnp.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  660, 17  Sup. 
Ct.  Rep.  198;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819.  18  Sup.  Ct.  Rep.  418; 
San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19 
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8ixp.  Ct  Bep.  804;  Gliieago  4b  O.  T.  R. 
Co.  ▼.  WeDman,  143  U.  8.  339,  36  L.  ed. 
176,  12  SiQK  Ct  R^.  400;  Atty.  Qcn 
y.  Chicago,  M.  4b  St  P.  R.  Co.  35  Wis. 
583;  Stanislans  County  ▼.  San  Joaquin 
&  K.  River  Canal  4b  Irrig.  Co.  192  U.  S. 
201,  48  Lu  ed.  406,  24«iq).  Ct  R^.  241; 
Dow  y.  Beidelman,  125  U.  8.  680,  31  L. 
ed.  841,  2  Inters.  Com.  R^.  56,  8  Sup. 
Ct  Rep.  1028;  St  Louis  4b  S.  F.  R.  Co. 
V.  Gill,  156  U.  S.  649,  30  L.  ed.  567,  15 
Siqi.  Ct  R^.  484;  San  Di^o  Land  4b 
Town  Co.  y.  Jasper,  189  U.  S.  439,  47 
L.  ed.  892,  23  Sup.  Ct  Rep.  571;  Minno- 
apolis  4b  St  L.  R.  Co.  y.  Minnesota,  186 
U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct 
Rep.  900;  Atlantie  Coast  Line  R.  Co.  v. 
Florida,  203  U.  S.  256,  51Ii.  ed.  174,  27 
Sup.  Ct  Rep.  108;  Seaboard  Air  Line 
R.  Co.  y.  Florida,  203  U.  S.  261,  51  L. 
ed.  175,  27  Sup.  Ct  Rep.  109;  Alabama 
4b  y.  R.  Co.  y.  Mississippi  R.  Conmiis- 
sion, 203  U.  S.  496,  51  L.  ed.  289,  27  Sup. 
Ct.  Rep.  163;  Knoxville  y.  Enoxville 
Water  Co.  212  U.  S.  1,  53  L.  ed.  371,  29 
Sup.  Ct  Rep.  148;  Willcox  v.  ConsoUdat- 
ed  Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48 
L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  19% 
15  Ann.  Cas.  1034. 

In  this  case,  instead  of  applying  to 
the  district  court,  the  appellants  should 
have  appealed  from  the  decision  of  the 
Corporation  Commission  to  the  state 
courts,  under  the  rule  laid  down  in 
Prentis  v.  Atlantic  Coast  line  R.  Co.  211 
U.  S.  210,  53  L.  ed.  150,  29  Sup.  Ct  Rep. 
67. 

See  also  1  Pom.  Eq.  Jur.  ff  385,  386, 
389-393;  De  Walsh  v.  Braman,  160  Dl. 
415,  43  N.  E.  597;  Veazie  v.  Williams, 
8  How.  134,  161,  12  L.  ed.  1018,  1029; 
Willard  v.  Tayloe,  8  WaU.  557,  567,  569, 
19  L.  ed.  501,  504;  People's  Nat  Bank 
V.  Marye,  191  U.  S.  272,  281,  285,  48  U 
ed.  180,  185,  187,  24  Sup.  Ct.  R^.  68; 
Parmley  v.  St.  Louis,  I.  M.  4b  S.  R.  Co. 
3  Dill.  25,  Fed.  Cas.  No.  10,768;  Farm- 
ers' Loan  4b  T.  Co.  v.  Denver,  L.  4b  G.  R. 
Co.  60  C.  C.  A.  588, 126  Fed.  46;  Thomas 
V.  Evans,  105  N.  Y.  615,  59  Am.  Rep. 
519,  12  N.  E.  571;  Fanning  v.  Dunham, 
5  Johns.  Ch.  142,  9  Am.  Dec.  283;  Stan- 
ley V.  Gadsby,  10  Pet.  521,  9  L.  ed.  518; 
Tiffany  v.  Boatman's  Sav.  Inst  18  Wall. 
375,  385,  21  L.  ed.  668,  870;  Knoth  v. 
Manhattan  R.  Co.  109  App.  Div.  807,  96 
N.  Y.  Supp.  844,  affirmed  in  187  N.  Y. 
243,  79  N.  E.  1015. 

Rates  will  not  be  interfered  with  by 
courts  if  there  is  room  for  difference  of 
intelligent  opinion  as  to  their  reasonable- 
ness, and  they  will,  in  such  case,  be  left 
to  the  test  of  actual  experiment. 

Pensaeola  4b  A.  R.  Co.  v.  State,  25  Fla. 
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310,  3  L.B.A.  661,  2  Inters.  Com.  Rep. 
522,  5  So.  833;  Chicago,  B.  &  Q.  B.  Co. 
V.  Dey,  38  Fed.  657;  Tilley  v.  Savannah, 
P.  &  W.  R.  Co.  4  Woods,  449,  5  Fed. 
641;  Railroad  Commission  v.  Central  of 
Georgia  R.  Co.  95  C.  C.  A.  117, 170  Fed. 
225. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

In  1909  Ida  A.  Van  Dyke  and  her 
husband  organized  a  corporation  under 
the  name  of  the  Miami  Town-site  Com- 
pany, to  acquire  a  tract  in  Gila  county, 
Arizona,  and  establish  a  town  thereon. 
A  large  part  of  Miami  is  now  located  on 
that  land.  In  order  to  supply  residents 
and  others  thereon  with  water  for  do- 
mestic, commercial,  and  fire  purposes, 
the  Van  Dykes  introduced  a  water  sys- 
tem which  developed  rapidly.  In  Oc- 
tober, 1913,  the  Arizona  Corporation 
Commission,  a  public  service  commission 
[41]  with  the  usual  powers  of  regula- 
tion, instituted  before  itself  a  proceed- 
ing to  have  the  rates  charged  by  the 
water  system  declared  excessive,  and  to 
have  reasonable  rates  established.  The 
Van  Dykes,  who  were  duly  served,  filed 
a  "plea  in  bar;"  alleged  that  the  plant 
was  the  individual  property  of  Ida  A. 
Van  Dyke;  that  the  business  was  operat- 
ed by  her  with  her  husband  as  manager, 
and  not  by  a  corporation ;  and  denied  not 
only  the  validity  of  the  order,  but  also 
the  jursdiction  of  the  Commission  oyer 
them.  The  objection  to  the  jurisdiction 
was  overruled;  and  the  Commission  pro- 
ceeded to  a  hearing  on  the  merits,  at 
which  the  Van  Dykes  offered  no  evi- 
dence. On  May  1,  1914^  after  an  elabo- 
rate report,  an  order  was  entered  great- 
ly reducing  the  water  rates.  The  Van 
Dykes  promptly  filed  a  motion  for  a 
rehearing,  which  was  denied.  Thereupon 
they  applied  to  the  Commission  to  stay 
the  operation  of  the  order  pending  pro- 
ceeding^ for  review  in  the  state  court. 
This  application  also  was  denied.  Then 
they  filed,  in  the  district  court  of  the 
United  States  for  the  district  of  Arizona, 
this  suit  against  the  members  of  the 
Commission,  the  attorney  general  of  the 
state,  and  the  county  attorney,  to  enjoin 
the  enforcement  of  the  order  and  the 
prosecution  for  penalties  for  failure  to 
observe  the  same,  and  to  have  the  order 
itself  canceled. 

Both  plaintiffs  and  defendants  ure 
citizens  and  residents  of  Arizona.  Juris- 
diction of  the  Federal  court  was  invoked 
solely  on  the  ground  that  the  order  of 
the  Commission,  if  enforced,  would  de- 
prive plaintiffs  of  their  property,  in 
•1  li.  ed. 


violation  of  the  14th  Amendment;  and 
that  the  penalties  prescribed  by  the 
Arizona  statute  for  failure  to  obey  tne 
order  are  so  severe  as  to  prevent  resort 
to  the  remedies  therein  provided  for  test- 
ing in  the  state  courts  the  validity  of 
the  orders.  An  interlocutory  injunction 
was  applied  for;  and  the  case  was  heard 
before  three  judges,  under  §  266  of  the 
Judicial  Code  [36  Stat,  at  L.  1162,  chap. 
231,  Comp.  Stat.  1913,  §  1243].  The 
jurisdiction  of  the  court  was  sustained 
under  the  role  declared  [42]  in  Ex 
parte  Young,  209  U.  S.  123,  52  L.  ed.  714, 
13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441, 14  Ann.  Cas.  764;  but  the  court  re- 
fused relief  against  the  order  reducing 
water  rates,  saying: 

''The  evidence  submitted  by  the  com- 
plainants does  not  afford  this  court  a 
satisfactory  basis  on  which  to  adjudicate 
the  question  of  the  value  of  the  prop- 
erty used  as  a  water  plant,  and  therefore 
the  court  cannot  say  that  the  rates  pre- 
scribed by  the  Corporation  Commission 
are  confiscatory,  and  there  is  no  basis 
on  which  an  order  could  be  made  declar- 
ing them  illegal.  If  hereafter  it  shall 
appear  that,  under  actual  operation  of 
the  plant  under  these  rates,  tbe  return 
allowed  by  such  Corporation  Commission 
operates  as  a  confiscation  of  the  property 
of  complainant  Ida  A.  Van  Dyke,  she 
may,  at  the  expiration  of  one  year,  again 
present  her  evidence  to  the  court  and  ob- 
tain appropriate  relief  on  the  facts  then 
presented. 

''The  court  will  retain  jurisdiction  of 
the  case,  with  permission  to  complainant 
Ida  A.  Van  Dyke,  if  so  advised,  after  the 
expiration  of  one  year,  to  renew  her  ap- 
plication for  an  injunction  against  the 
rates  established  by  the  Corporation 
Commission  as  confiscatory.  In  the 
meantime  the  rates  established  will  re- 
main in  force." 

From  an  order  entered  in  accordance 
with  this  opinion  the  Van  Dykes  ap- 
pealed; and  this  court  has  jurisdiction 
to  review  the  whole  case.  Louisville  & 
N.  R.  Co.  V.  Garrett,  231  U.  S.  298,  58 
L.  ed.  229,  34  Sup.  Ct  Rep.  48. 

The  errors  alleged  are,  in  substance, 
as  follows: 

First  That  the  Arizona  Constitution 
and  Public  Service  Corporation  Act  were 
construed  and  applied  to  subject  prop- 
erty owned  and  operated  by  a  natunJ 
person  to  regulation  as  a  public  service 
corporation. 

Second.  That  a  water  system  estab- 
lished for  the  purpose  of  fumishii^ 
water  only  to  purchasers  of  lots  from  th 
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Miami  Townsite  Company  was  treated 
as  a  public  water  system. 

Third.  That  the  rates  fixed  are  con- 
fiscatory. 

These  alleged  errors  will  be  considered 
in  their  order. 

[43]  1.  Whether  the  Arizona  Corpo- 
ration Commission  had  jurisdiction  to 
regulate  a  water  system  owned  by  an  in- 
dividuaL 

Arizona  was  admitted  as  a  state  Feb- 
ruary 14,  1912;  and  on  that  date  its 
Constitution,  which  had  been  adopted 
December  9, 1910,  took  effect.  By  article 
15  it  created  (§  1)  a  Corporation  Com- 
mission with  full  power  to  establish 
reasonable  rates  in  the  public  services; 
and  declared  (§2)  that  corporations  en- 
gaged in  furnishing  water  ''shall  be 
deemed  public  service  corporations." 
The  Arizona  Public  Service  Corporation 
Act  (Ariz.  Rev.  Stat  1913,  title  9,  chap. 
11)  provides  that  the  term  ''public  serv- 
ice corporation''  shall  include  "water 
corporation,"  §  2278  (z);  that  "water 
corporation"  shall  include  "every  corpo- 
ration or  person  .  .  .  owning,  con- 
trolling, operating,  or  managing  any 
water  system  for  compensation  with- 
in the  ^tate,"  §  2278  (x);  that  the 
term  "person"  includes  an  individual, 
§  2278  (d);  and  that  the  term  "water 
system"  shall  include  all  property  used 
in  the  supply  or  distribution  of  water 
"for  municipal,  domestic,  or  other  bene- 
ficial uses,"  §  2278  (w).  It  is  clear  that 
the  legislature  intended  that  the  powers 
of  the  Corporation  Commission  should 
extend  to  plants  owned  and  operated  by 


individuals,  and  that  the  language  used 
by  it  was  adequate  to  express  that  in- 
tent. But  it  is  insisted  that  provisions 
of  the  Arizona  Constitution  forbid  the 
grant  of  such  a  power  by  the  legislature; 
and  the  question  resolves  itself  into 
this:  Are  the  terms  "corporation"  and 
"public  service  corporation"  in  article 
15  of  the  Constitution,  used  in  the  limit- 
ed sence  of  incorporated  companies,  or 
do  they  include  all  public  utilities,  both 
incorporated  and  unincorporated,  and 
whether  they  be  firms  or  individuals  f 

Article  15.  entitled,  "The  Corporation 
Commission,"  consists  of  nineteen  sec- 
tions,^ and  confers  broad  powers  of 
[44]  regulation.  The  character  of  the 
service,  that  is,  whether  it  is  public  or 
private,  and  not  the  character  of  the 
ownership,  determines  ordinarily  the 
scope  of  the  power  of  regulation.  The 
need  of  such  regulation  and  the  manner 
of  exercising  it  are  the  same  whether  a 
public  utility  is  incorporated  or  not; 
and  the  purpose  of  a  public  service  com- 
mission could  easily  be  frustrated  if 
concerns  owned  by  individuals  were  ex- 
cluded from  its  operation.  The  district 
court  accordingly  declined  to  give  a 
technical  meaning  [45]  to  the  term 
"public  service  corporation,"  and  in- 
terpreted it  in  the  broad  popular  sense 
as  embracing  all  public  utilities.  That 
construction  is  in  line  with  numerous 
decisions  holding  that  statutes  imposing 
certain  liabilities  on  "railroad  corpora- 
tions" embrace  all  railroads,  whether  in- 
dividually or  corporately  owned.' 

It  b  contended  that  article  14,  en- 


1  Included  are  the  following: 

"Section  1.  A  Corporation  Commission  is 
hereby  created  to  be  composed  of  three  per- 
sons, who  shall  be  elected  at  the  general  elec- 
tion to  be  held  under  the  provisions  of  the 
enabling  act  approved  June  20,  1910,  and 
whose  term  of  office  shall  be  coterminous 
witii  that  of  the  (pernor  of  the  state  elect- 
ed at  the  same  time,  and  who  shall  main- 
tain their  chief  office,  and  reside,  at  the 
state  capital.    .    .    . 

"Sec  2.  All  corporations  other  than  mu- 
nicipal engaged  in  carrying  persons  or  prop- 
erty for  hire;  or  in  furnishing  gas,  oil,  or 
electricity  for  light,  fuel,  or  power;  or  in 
famishing  water  for  irrigation,  fire  pro- 
tection, or  other  public  purposes;  or  in  fur- 
nishing, for  profit,  hot  or  cold  air  or  steam 
for  heating  or  cooling  purposes ;  or  in  trans- 
mitting messages  or  furnishing  public  tele- 
graph or  telephone  service,  and  all  corpora- 
tions other  than  municipal,  operating  as 
common  carriers  shall  be  deemed  public 
service  corporations. 

"Sec  8.  The  Corporation  Commission 
shall  have  full  power  to  and  shall,  prescribe 
just  and  reasonable  classifications  to  be 
used,  and  just  and  reasonable  rates  and 


charges  to  be  made  and  collected,  by  pub- 
lic service  corporations  within  the  state  for 
service  rendered  therein,  and  make  reason- 
able rules,  regulations,  and  orders,  by  which 
such  corporations  shall  be  governed  in  the 
transaction  of  business  within  the  state, 
and  may  prescribe  the  forms  of  contracts 
and  the  systems  of  keeping  accounts  to  be 
used  by  such  corporations  in  transacting 
such  business,  ana  make  and  enforce  rea- 
sonable rules,  regulations,  and  orders  for 
the  convenience,  comfort,  and  safetv,  and 
the  preservation  of  the  health,  of  ^e  em- 
ployees and  patrons  of  such  corporations: 
Provided,  That  incorporated  cities  and 
towns  may  be  authorized  by  law  to  exercise 
supervision  over  public  service  corporations 
doing  business  therein,  including  the  regu- 
lation of  rates  and  charges  to  be  made  and 
collected  by  such  corporations:  Provided 
further.  That  classifications,  rates,  charges, 
rules,  regulations,  orders,  and  forms  or  sys- 
tems prescribed  or  made  by  said  Corpora- 
tion Commission  may  from  time  to  time  be 
amended  or  repealed  by  such  Commission." 
•  Union  P.  R.  Co.  v.  De  Busk,  12  Colo.  294, 
304,  3  L.R.A.  850,  13  Am.  St.  Rep.  221,  20 
Pac  762;  Pittsburgh,  C.  C.  &  St  L.  R.  Cc 
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titled,  ^Corporations  Other  Than  Mu- 
nicipal/' renders  this  liberal  oonstmetion 
of  article  15  inadmissible.  Section  1, 
of  article  14,  defines  '' 'corporation/  as 
used  in  this  article  ...  to  include 
all  associations  and  joint  stock  com- 
panies having  any  powers  or  privileges 
of  corporations  not  possessed  by  in- 
dividuals or  copartnerships;''  and  §  16 
provides  that  the  records  of  ''all  public 
service  corporations"  shall  at  all  times 
be  subject  to  the  inquisitorial  powers  of 
the  state.  It  is  a^^ued  that  the  term 
''public  service  corporation/'  thus  ex- 
cluding individuaUy-owned  utilities, 
could  hardly  have  a  different  meaning  in 
the  very  next  article  of  the  Constitution. 
But  the  answer  is  that  article  14  deals 
only  with  the  organization,  incorpora- 
tion, management,  and  powers  of  tech- 
nical corporations,  and  the  definition 
therein  of  "corporation"  is,  for  that  rea- 
son, expressly  limited  by  the  phrase  "as 
used  in  this  article,"  This  is  significant 
and  is  entirely  in  harmony  with  the  view 
that  the  term  as  used  in  some  other 
article,  having  a  wholly  different  pur- 
pose, should  bear  a  different  and  broader 
eonstruction. 

Furthermore,  the  powers  of  the  Arizo- 
na Corporation  Commission  are  not 
limited  to  those  expressly  granted  by 
the  Constitution.  Section  6  of  article 
15  authorizes  the  legislature  to  "enlarge 
the  powers  and  extend  the  duties  of  the 
Corporation  Commission;"  and  the  legis- 
lature, by  [46]  defining  "water  corpo- 
ration" to  include  "persons"  owning  a 
water  utility,  clearly  extends  the  powers 
of  the  Commission  to  individually-owned 
concerns.  So  that,  even  if  the  Commis- 
sion was  not  originally  vested  by  the 
Constitution  with  power  over  utilities 
owned  by  individuals,  it  now  has  that 
power  directly  by  legislative  enactment. 
In  other  words,  the  Constitution  pre- 
scribed a  certain  minimum  of  power  with 
which  the  Commission  was  intrusted;  it 
authorized  the  legislature  to  enlarge 
from  time  to  time  the  scope  of  the  Com- 
mission's duties;  and  the  legislature  ex- 
tended them  to  water  concerns  owned 
by  individuals. 


This  construction  of  the  Arizona  Con- 
stitution by  the  district  court  is  in  har- 
mony with  the  contemporaneous  con- 
struction evidenced  by  the  Public  Service 
Corporation  Act  (supra)  enacted  at  the 
first  session  of  its  legislature.  In  the 
absence  of  an  authoritative  decision  of 
the  Arizona  supreme  court  to  the  con- 
trary, this  l^slative  construction,  rea- 
sonable in  itself  and  designed  to  accom- 
plish the  obvious  purpose  of  the  constitu- 
tional provision,  ought  not  to  be  set  aside 
by  this  court.  Louisville  &  N.  R.  Co.  v. 
Garrett,  231  U.  S.  298,  305,  58  L.  ed. 
229,  239,  34  Sup.  Ct.  Rep.  48. 

Appellants  contend  also  that  even  if 
the  legislature  had  power  to  extend  the 
jurisdiction  of  the  Corporation  Commis- 
sion to  water  systems  owned  and  operat- 
ed by  individuals,  the  Public  Service 
Corporation  Act  was,  in  this  respect,  in- 
valid under  article  4,  pt.  2,  §  13,  of  the 
Arizona  Constitution,  because  this  pur- 
pose was  not  expressed  in  the  title  of 
that  act.'  Constitutional  provisions 
requiring  [47]  the  subject  of  legislative 
acts  to  be  embraced  in  the  title  are  not 
to  be  given  a  strained  and  narrow  con- 
struction for  the  purpose  of  nullifying 
legislation.  The  "subject,"  as  expressed 
in  the  title,  is  the  regulation  of  "public 
service  corporations;"  and  the  provision 
in  the  act  that  "public  service  corpora- 
tions" shall  include  "persons,"  owning  a 
public  utility  is  a  matter  obviously  con- 
nected therewith. 

2.  Whether  the  Van  Dyke  water  sys- 
tem is  a  private  business. 

The  Van  Dyke  system  appears  to  be 
the  only  water  supply  of  the  inhabitants 
of  the  original  town  of  Miami  (not  in- 
cluding the  "additions").  The  number 
of  water  takers  is  not  shown.  But  it 
appears  that  the  large  consumers  who 
used  meters  numbered,  at  the  time  of  the 
Commission's  investigation,  675,  yield- 
ing a  revenue  of  $11,378.10;  and  that 
the  number  of  small  takers  must  have 
been  much  larger,  since  the  revenue  de- 
rived from  the  fiat  rates  was  $14,517.35. 
"Property  becomes  clothed  with  a  public 
interest  when  used  in  a  manner  to  make 
it  of  public  consequence  and  affect  the 


V.  Lightheiser,  168  Ind.  438,  78  N.  E.  1033, 
1042;  SchuB  v.  Powers-Simpsoii  Co.  85  Minn. 
447,  450,  451,  69  L.R.A.  887,  89  N.  W.  68; 
Lewis  V.  Northern  P.  R.  Co.  36  Mont  207, 
218,  02  Pac.  469. 

'The  Arizona  Constitution  (art.  4,  pt. 
2,  §  13)  provides  that: 

"Every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in 
the  title;  but  if  any  subject  shall  be  em- 
•  1  li.  ed. 


braced  in  an  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void 
only  as  to  io  much  thereof  as  shall  not  be 
embraced  in  the  title." 

The  act  is  entitled: 

<'An  Act  Relating  to  Public  Service  Cor- 
porations, Providing  for  the  Regulation  of 
the  Same,  Fixing  Penalties  for  the  Violation 
Thereof,  and  Repealing  Certain  Acts;  with 
an  Emergency  Clause.^  [Laws  1912,  chap. 
90.] 
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community  at  large"  (Munn  v.  Illinois, 
94  U.  S.  113, 126,  24  L.  ed.  77,  84).  The 
property  here  in  question  was  devoted 
by  its  owners  to  supplying  a  large  com- 
munity with  a  prime  necessity  of  life. 
That  Mrs.  Van  Dyke  pumps  the  water 
on  her  own  land,  stores  it  in  tanks  on 
her  own  land,  and  thence  conducts  it 
through  pipes  all  upon  her  own  land 
(the  strips  reserved  in  the  streets  for 
conduits  being  owned  by  her),  and  de- 
livers it  to  purchasers  at  the  boundary 
line  between  her  and  their  properties; 
and  that  lot  purchasers  bought  with  the 
understanding  that  they  might  purchase 
water  from  Mrs.  Van  Dyke's  water  sys- 
tem at  rates  fixed  by  her, — are  [48] 
all  facts  of  no  significance ;  for  the  char- 
acter and  extent  of  the  use  make  it 
public;  and  since  the  service  is  a  public 
one,  the  rates  are  subject  to  regulation. 

Counsel  contend  that  the  use  is  not 
public,  because  water  is  furnished  only 
to  particular  individuals,  in  fulfilment 
of  private  contracts  made  with  the  pur- 
chasers of  town-site  lots.  But  there  is 
nothing  in  the  record  to  indicate  that 
such  is  the  fact.  Purchasers  seem  to 
have  bought  merely  with  the  oral  under- 
standing that  water  could  be  secured 
from  the  Van  Dyke  system.  Affidavits 
filed  by  appellants  state  expressly  that 
their  water  system  is  operated  ''for  the 
purpose  of  supplying  the  residents  and 
inhabitants  of  said  Miami  town  site  with 
water,  and  not  for  the  purpose  of  supply- 
ing persons  outside  of  said  town  site, 
or  the  public  generally,  with  water." 
The  offer  thus  is  to  supply  all  the  "in- 
habitants" within  the  given  area;  and 
that,  of  course,  includes  subvendees,  ten- 
ants, and  others  with  whom  the  Van 
Dykes  had  no  contract  relations.  The 
fact  that  the  service  is  limited  to  a 
part  of  the  town  of  Miami  does  not  pre- 
vent the  water  system  from  being  a 
public  utility.  See  Del  Mar  Water, 
Light,  &  P.  Co.  V.  Eshleman,  167  Cal. 
666,  681,  683,  L.R.A.--,  —,  140  Pac.  591, 
948. 

3.  Whether  the  rates  fixed  are  confis- 
catory. 

The  Commission  decided  that  the  net 
return  to  the  owner  upon  the  value  of 
the  property  employed  should  be  at  the 
rate  of  at  least  10  per  cent  after  allow- 
ing an  annual  depreciation  charge  of  3i 
per  cent.  Water  rates  prescribed  on 
this  basis  obviously  cannot  be  held  con- 
fiscatory unless  either  the  valuation 
placed  upon  the  property  used  was  gross- 
ly inadequate  or  the  'cost  of  operation 
greatly  underestimated.  These  ele- 
ments are  largely  matters  of  fact  and 
••9 


opinion,  as  to  which  both  the  Commis- 
sion and  the  district  court,  after  careful 
examination,  found  against  the  appel- 
lants. The  case  is  presented  to  us  on 
contradictory  affidavits  dealing  with  the 
items  [49]  of  value  which  go  to  make 
up  the  water  system.  We  cannot  say 
"that  it  was  impossible  for  a  fair-minded, 
board  to  come  to  the  result  which  was 
reached."  San  Diego  Land  &  Town  Co. 
V.  Jasper,  189  U.  S.  439,  442,  47  L.  ed. 
892,  894,  23  Sup.  Ct.  Rep.  671 ;  Knoxville 
V.  Knoxville  Water  Co.  212  U.  S.  1,  18, 
53  L.  ed.  371,  382,  29  Sup.  Ct.  Rep.  148. 
And  the  provision  in  the  order  of  the 
district  court  by  which  it  retained  juris- 
diction of  the  case,  with  permission  to 
Mrs.  Van  Dyke  to  renew  her  application 
for  an  injunction  after  one  year,  if  the 
rates  fixed  appear  to  be  confiscatory, 
afforded  her  appropriate  protection. 

The  decree  of  the  District  Court  is 
affirmed. 

Mr.  Justice  McBeynolds  dissents. 


TOLEDO  RAILWAYS   &   LIGHT  COM- 
PANY,  PIff.  in  Err., 

V. 

WALTER  L.  HILL  and  Ralph  L.  Rpotts, 
as  Executors  of  the  Last  Will  and  Testa- 
ment of  Harford  B.  Kirk,  Deceased. 

(See  S.   C.   Reporter's  ed.   49-64.) 

Appearance  —  as  waiver  of  objection 
to  Jurl.sdictlon  —  suit  against  foreign 
corporation. 

1.  The  objection  that  a  foreign  cor- 
poration was  not  doing  business  in  the  state 
so  as  to  be  amenable  to  service  of  process 
there  was  not  waived  by  filing  an  answer 
to  the  merits  after  a  motion  to  vacate  the 
service  of  process  had  been  overruled  by 
a  Federal  district  court  to  which  the  cause 

Note. — On  taking  steps  to  contest  the 
cause  on  the  merits  after  special  appear- 
ance as  waiver  of  objection  to  jurisdic- 
tion over  the  person — see  notes  to  Cor- 
bett  v.  Physicians'  Casualty  Asso.  16 
L.R.A.(N.S.)  177,  and  State  ex  rel.  Lane 
V.  District  Ct.  L.R.A.1916E,  1082. 

On  the  effect  of  appearance — see  note 
to  Klioz  V.  Summers,  2  L.  ed.  U.  S.  510. 

On  who  may  be  served  with  process  in 
suit  against  foreign  corporation — see 
note  to  Foster  v.  Charles  Betcher  Lum- 
ber Co.  23  L.R.A.  490. 

On  the  validity  of  service  of  process 
against  a  foreign  corporation  on  a  resi- 
dent officer — see  note  to  Atkinson  v. 
United  States  Operating  Co.  L.R.A. 
1916E,  244. 
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had  been  removed,  where  the  answer  did 
not  waive,  but  in  terms  reiterated,  the  plea 
to  the  jurisdiction,  and  the  court  treated 
the  subject  as  not  open  for  consideration, 
regarding  the  previous  ruling  on  the  mo- 
tion to  vacate  as  conclusive. 

(For  other  cases,  see  Appearance,  II.  in  Di- 
gest Sup.  Ct.  1908.] 

Writ  and  prooeas  —  service  on  foreign 
corporation  —  doing  bnalnesa. 

2.  A  provision  in  the  mortgage  bonds 
of  a  foreign  street  railway  corporation  and 
in  the  annexed  coupons  for  a  place  of  pay- 
ment in  the  city  of  New  York,  and  the  pay- 
ment of  coupons  at  that  place,  is  not  the 
doing  of  business  within  the  state  so  as 
to  render  the  corporation  amenable  to  serv- 
ice of  process  there  in  an  action  upon  the 
bonds. 

[For  otber  canes,  see  Writ  and  Process,  III.  c 
2,  b.  In  Digest  Snp.  Ct.  1908.] 

Writ  and  process  —  service  on  foreign 
corporation  —  resident  officer. 

8.  The  resident  director  and  vice  presi- 
dent of  a  foreign  corporation  may  not  be 
served  with  process  in  an  action  against 
such  corporation,  where  it  is  not  doing 
business  within  the  state. 
[For  other  cases,  see  Writ  and  Process,  III.  c 
2,  b.  In  Digest  Sup.  Ct.  1908.] 

Writ  and  process  —  service  on  foreigna 
corporate  mortgagor  —  resident  trus- 
tee. 

4.  The  proper^  of  a  foreisn  corpora- 
tion cannot  be  said  to  have  been  trans- 
ferred metaphysically  speaking,  from  the 
state  of  its  incorporation  to  the  state  of  New 
York,  to  be  used  as  the  basis  of  jurisdiction 
in  the  latter  state  in  a  suit  upon  the  com- 
pany's mortgage  bonds,  merely  because  the 
trustee  under  uie  mortgage  was  a  New  York 
corporation,  in  which  the  title  to  the  mort- 
gaged property  for  the  purpose  of  the  trust 
was  vested. 

[For  other  cases,  see  Writ  and  Process,  III.  c. 
2,  b,  in  Digest  Sup.  Ct.  1908.] 

[No.  200.] 

Argued  April  28,  1917.     Decided  May  21, 

1917. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
enforcing  the  liability  of  a  foreign  eor- 
poration  upon  its  mortgage  bonds.  Re- 
versed and  remanded,  with  directions  to 
dismiss  the  complaint  for  want  of  juris- 
diction. 
The  facts  are  stated  in  the  opinion. 

Mr.  Robert  Bnnui  a^:ued  the  cause, 
and  Mr.  Charles  A.  Frueanff  filed  a  brief 
for  plaintiff  in  error: 

A  corporation  foreign  to  the  state  in 
which  the  action  is  brought  may  not  be 
served  by  delivering  a  writ  or  other 
process  to  an  officer  or  agent  of  such 
corporation  within  the  state  unless  the 
corpora tion  was  engaged  in  business  iu 
•  1  li.  ed. 


the  state  sued  in  and  the  process  was 
served  on  its  duly  authorized  representa- 
tive who  is  carrying  on  the  business. 

St.  Clair  v.  Cox,  106  U.  S.  360, 359, 27  L. 
ed.  222,  226, 1  Sup.  Ct.  Rep.  354;  Qoldey 
V.  Morning  News,  156  U.  S.  618,  521,  522, 
39  L.  ed.  517-519,  15  Sup.  Ct.  Rep.  559 ; 
Green  v.  Chicago,  B.  &  Q.  R.  Co. 
205  U.  S.  530,  51  L.  ed.  916,  27  Sup.  Ct. 
Rep.  595;  Hemdon-Carter  Co.  v.  James 
N.  Norris  Son  Co.  224  U.  S.  496,  56  L. 
ed.  857,  32  Sup.  Ct.  Rep.  550 ;  St.  Louis 
Southwestern  R.  Co.  v.  Alexander,  227 
U.  S.  218,  57  L.  ed.  486,  33  Sup.  Ct.  Rep. 
245,  Ann.  Cas.  1915B,  77;  Reilly  v. 
Philadelphia  &  R.  R.  Co.  109  Fed.  349; 
United  States  Graphite  Co.  v.  Pacific 
Graphite  Co.  68  Fed.  442;  Rust  v.  Unit- 
ed States  Waterworks  Co.  17  C.  C.  A. 
16,  36  U.  S.  App.  167,  70  Fed.  129; 
Swann  v.  Mutual  Reserve  Fund  Life 
Asso.  100  Fed.  922;  Cady  v.  Associated 
Colonies,  119  Fed.  420;  Central  Grain 
&  Stock  Exch.  V.  Board  of  Trade,  60  C. 
C.  A.  299,  125  Fed.  463;  Lowden  Ma- 
chinery Co.  V.  American  Maleable  Iron 
Co.  127  Fed.  1008;  Buffalo  Sandstone 
Brick  Co.  v.  American  Sandstone  Brick 
Machinery  Co.  141  Fed.  211;  Johnson  v. 
Computing  Scale  Co.  139  Fed.  339; 
Phelps  V.  Connecticut  Co.  188  Fed.  765; 
Wilkins  v.  Queen  City  Sav.  Bank  &  T. 
Co.  154  Fed.  173;  Case  v.  Smith,  L.  & 
Co.  152  Fed.  730 ;  West  v.  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  170  Fed.  349;  Craig 
V.  Welch  Motor  Car  Co.  166  Fed.  554; 
Goepfert  v.  Compagnie  Generale  Trans- 
atlantique,  156  Fed.  196;  McGuire  v. 
Great  Northern  R.  Co.  155  Fed.  230. 

The  Toledo  Railways  &  Light  Com- 
pany was  not  doing  business  in  New 
York  state  at  the  time  of  the  attempted 
institution  of  this  action. 

Honeyman  v.  Colorado  Fuel  &  Iron 
Co.  133  Fed.  96;  Union  Trust  Co.  v. 
Sickels,  125  App.  Div.  106,  109  N.  Y. 
Supp.  262;  People  ex  rel.  Dives-Pelican 
Min.  Co.  V.  Feitner,  77  App.  Div.  189, 
78  N.  Y.  Supp.  1017;  Wadsworth  v.  Equi- 
table Trust  Co.  153  App.  Div.  737,  138 
N.  Y.  Supp.  842;  Conoly  v.  Mathieson 
Alkali  Works,  190  U.  S.  406,  47  L.  ed. 
1113,  23  Sup.  Ct.  Rep.  728;  Kendall  v. 
American  Automatic  Loom  Co.  198  U.  S. 
477,  49  L.  ed.  1133,  25  Sup.  Ct.  Rep. 
768;  St.  Louis  Southwestern  R.  Co.  v. 
Alexander,  227  U.  S.  218,  67  L.  ed.  486, 
33  Sup.  Ct.  Rep.  245,  Ann.  Cas.  1915B, 
77. 

The  plaintiff  in  error  has  preserved 
its  right  to  challenge  jurisdiction  in  this 
action. 

Goldey  v.  Morning  News,  156  U.  S. 
'518,  39  L.  ed.  517,  15  Sup.  Ct.  Rf^ 
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569;  Martin  ▼.  Baltimore  &  0.  R.  Co. 
(Gerling  ▼.  Baltimore  &  0.  R.  Co.)  151 
U.  S.  673,  38  L.  ed.  311, 14  Sup.  Ct.  Rep. 
533;  Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271,  41  L.  ed.  431,  17  Sup.  Ct. 
Rep.  126;  Cain  v.  Commercial  Pub.  Co. 
232  U.  S.  124,  58  L.  ed.  534,  34  Sup.  Ct. 
Rep.  284;  St.  Louis  Southwestern  R.  Co. 
V.  Alexander,  227  U.  S.  218,  57  L.  ed. 
486,  33  Sup.  Ct.  Rep.  245,  Ann.  Cas. 
1915B,  77. 

Upon  the  denial  of  the  motion  to  quash 
service  of  process  there  was  no  oppor- 
tunity to  appeal  until  after  final  decree 
(McLish  V.  Roff,  141  U.  8.  661,  35  L. 
ed.  893,  12  Sup.  Ct.  Rep.  118).  And 
there  was  nothing  for  the  defendant  com- 
pany to  do  in  order  to  preserve  its 
rights  but  file  its  answer  to  the  merits. 
After  final  decree  opportunity  was  then 
offered  to  appeal  direct  to  the  Supreme 
Court  of  the  United  States  on  the  juris- 
dictional  question. 

Board  of  Trade  v.  Hammond  Eleva- 
tor Co.  198  U.  S.  424,  49  L.  ed.  1111,  25 
Sup.  Ct.  Rep.  740;  Remington  v.  Central 
P.  B.  Co.  198  U.  S.  95,  49  L.  ed.  959,  25 
Sup.  Ct.  Rep.  577;  Kendall  v.  American 
Automatic  Loom  Co.  198  U.  S.  477,  49 
L.  ed.  1133,  25  Sup.  Ct.  Rep.  768. 

Mr.  Howard  S.  Oana  argued  the  cause, 
and,  with  Mr.  Paul  M.  Herzog,  filed  a 
brief  for  defendants  in  error: 

It  is  impossible,  of  course,  to  posit  any 
particular  fact  or  series  of  facts  or  cir- 
cumstances as  the  universal  and  in- 
evitable conditions  to  the  acquisition  of 
jurisdiction  over  a  foreign  corporation, 
and  each  case  as  it  arises  must  necessar- 
ily be  left  to  be  determined  on  its  own 
particular  facts. 

Washington-Virginia  B.  Co.  v.  Real 
Estate  Trust  Co.  238  U.  S.  185,  186,  59 
L.  ed.  1262,  1265,  35  Sup.  Ct.  Rep.  818 ; 
•St  Louis  Southwestern  R.  Co.  v.  Alex- 
ander, 227  U.  S.  218,  228,  57  L.  ed.  486, 
489,  33  Sup.  Ct.  Rep.  245,  Ann.  Cas. 
1915B,  77;  Commercial  Mut.  Acci.  Co.  v. 
Davis,  213  U.  S.  245,  255,  53  L.  ed.  782, 
787,  29  Sup.  Ct.  Rep.  445. 

But  the  principle  underlying  the  de- 
cisions whereby  the  criteria  to  the  exist- 
ence of  the  jurisdiction  have  been  estab- 
lished is  clear  and  well  settled.  Juris- 
diction attaches  as  the  result  of  acts 
indicating  the  submission  b^  the  corpora- 
tion to  the  exercise  of  the  judicial  power 
of  the  state. 

Washington-Virginia  R.  Go.  v.  Real 
Estate  Trust  Co.  238  U.  S.  185,  186,  59 
L.  ed.  1262,  1265,  35  Sup.  Ct.  Rep.  818; 
St.  Louis  Southwestern  R.  Co.  v.  Alex- 
ander, 227  U.  S.  218,  227,  57  L.  ed.  486, 
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489,  33  Sup.  Ct.  Rep.  245,  Ann.  Cas. 
1915B,  77;  Lafayette  Ins.  Co.  v.  French, 
18  How.  404,  407, 15  L.  ed.  451,  452. 

This  submission  may  be  evidenced  in 
divers  ways.  It  is  implied  whenever  a 
foreign  corporation  causes  or  permits  a 
general  appearance  to  be  entered  in  an 
action  brought  against  it,  or  enters  an 
answer  upon  the  merits  without  first  re- 
serving a  right  to  object  to  the  juris- 
diction. 

Lafayette  Ins.  Go.  v.  French,  supra. 

It  is  implied  in  spite  of  the  reservation 
of  the  right  to  object  to  the  jurisdiction 
whenever  the  foreign  corporation  be- 
comes an  actor  in  the  action. 

Merchants  Heat  &  Light  Co.  v.  J.  B. 
Clow  &  Sons,  204  U.  S.  286,  290,  51  L. 
ed.  488,  490,  27  Sup.  Ct.  Rep.  285. 

It  will  result  from  an  express  promise 
made  to  an  individual  or  class  of  indi- 
viduals, and  contained  in  a  contract  en- 
tered into  with  them  or  for  their  benefit, 
though  in  such  case  it  is  available  only 
to  those  for  whose  benefit  it  is  made. 

Woodward  v.  Mutual  Reserve  L.  Ins. 
Co.  178  N.  Y.  490,  102  Am.  St.  Rep. 
519,  71  N.  E.  10;  Hunter  v.  Mutual 
Reserve  L.  Ins.  Co.  218  U.  S.  573,  587, 
54  L.  ed.  1155,  1161,  30  L.R.A.(N.S.) 
686,  31  Sup.  Ct.  Rep.  127. 

It  will  result  also  from  an  express 
contract  made  with  the  state,  evidenced 
by  the  acceptance  of  the  terms  imposed 
by  the  state  as  the  condition  of  an  exer- 
cise by  the  corporation  of  the  privil^e 
of  doing  business  within  its  borders ;  and 
in  that  case,  it  is  as  comprehensive  in 
its  scope  as  the  terms  in  which  it  is 
expressed. 

Bagdon  v.  Philadelphia  &  R.  Coal  & 
Iron  Co.  217  N.  Y.  432,  L.R.A.1916F, 
407,  111  N.  E.  1075. 

It  is  implied  from  the  exercise  of  the 
privilege  of  doing  business  within  the 
state,  even  though  there  is  no  express 
compliance  with  the  conditions  imposed 
by  the  state  statute;  but  in  that  case  it 
is  limited  to  an  acquiescence  in  the  juris- 
diction of  the  courts  of  the  state  over 
controversies  resulting  from  the  activi- 
ties conducted  within  its  borders. 

Washington-Virginia  R.  Co.  v.  Real 
Estate  Trust  Co.  238  U.  S.  185,  59  L. 
ed.  1262,  35  Sup.  Ct.  Rep.  818;  Old 
Wayne  Mut.  Life  Asso.  v.  McDonough, 
204  U.  S.  8,  21,  51  L.  ed.  345,  350,  27 
Sup.  Ct.  Rep.  236;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  43 
L.  ed.  569,  19  Sup.  Ct.  Rep.  308;  La- 
fayette Ins.  Co.  V.  French,  18  How.  404, 
15  L.  ed.  451. 

In  order  to  constitute  a  complete  sub- 
mission to  the  jurisdiction  such  as  will 
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sustain  the  exercise  of  the  powers  of 
the  court  in  suits  brought  to  enforce 
transitory  causes  of  action  arising  in 
other  jurisdictions,  it  may  be  necessary 
to  establish  an  express  contract  with  the 
state,  thus  unlimitedly  to  submit  to  its 
jurisdiction. 

Bagdon  v.  Philadelphia  &  R.  Coal  &  1, 
Co.  217  N.  Y.  432,  L.R.A.1916F,  407, 
111  N.E.  1075. 

In  order  to  establish  a  submission  suffi- 
ciently general  to  sustain  the  jurisdic- 
tion of  the  state  courts  in  an  action  aris- 
ing within  the  state,  but  unrelated  to  the 
activities  uppn  which  the  submission  is 
predicated,  it  may  be  necessary  to  estab- 
lish a  continued  and  active  exercise 
by  the  foreign  corporation  of  its  func- 
tions within  the  state.  On  the  other 
hand,  where  the  cause  of  aqtion  is  based 
upon  a  transaction  had  within  the  state, 
or  upon  a  contract  with  a  resident 
of  the  state,  which,  by  its  terms,  is 
to  be  performed  within  the  state, 
a  series  of  acts,  or  perhaps  even  a 
single  act,  done  in  connection  with  that 
contract  or  with  contracts  of  like  char- 
acter, may  suffice  to  evidence  the  sub- 
mission to  the  jurisdiction. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  172  U.  S.  602,  610,  611,  43  L.  ed.  569, 
571,  572,  19  Sup.  Ct.  Rep.  308;  Mutual 
Reserve  Fjind  Life  Asso.  v.  Phelps,  190 
U.  S.  147,  47  L.  ed.  987,  23  Sup.  Ct.  Rep. 
707;  Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  V.  Meyer,  197  U.  S.  407,  49  L. 
ed.  810,  25  Sup.  Ct.  Rep.  483;  Commer- 
cial Mut.  Acci.  Co.  V.  Davis,  213  U.  S. 
245,  246,  53  L.  ed.  782,  784,  29  Sup. 
Ct.  Rep.  445;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404,  407,  15  L.  ed.  451, 
452. 

Thus,  an  insurance  company  which 
has  once  been  licensed  to  do  business 
within  the  state  will  be  held  to  be  con- 
tinuing to  do  business  therein  for  the 
purpose  of  sustaining  the  jurisdiction  of 
the  courts  over  an  action  upon  a  policy 
written  during  the  period  when  it  was 
in  active  conduct  of  business  within  the 
state  solely  by  permitting  those  policies 
to  remain  in  force,  and  by  accepting, 
either  within  the  state  or  at  its  home 
office,  the  premiums  payable  on  those 
policies. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  supra;  Mutual  Reserve  Fund  Life 
Asso.  V.  Phelps,  190  U.  S.  147,  47  L.  ed. 
987,  23  Sup.  Ct.  Rep.  707;  Commercial 
Mut.  Acci.  Co.  V.  Davis,  213  U.  S.  245, 
255,  53  L.  ed.  782,  787,  29  Sup.  Ct.  Rep. 
445. 

An  insurance  company  which  has 
never  sought  or  obtained  leave  to  do 
•  1  L.  ed. 


business  within  the  state,  which  has 
never  maintained  within  the  state  an 
agency  for  the  purpose  of  writing  poli- 
cies therein,  has  never  sent  its  agents 
within  the  state  for  the  purpose  of  direct 
solicitation  of  business,  which  has  ac- 
cepted applications  for  insurance  from 
residents  of  the  state  only  when  sent  to 
it  through  the  mails,  directed  to  its  home 
office,  has  never  issued  any  policies  with- 
in the  state,  and  whose  policies  are  not 
payable  within  the  state,  will  none  the 
less  be  held  to  have  been  doing  business 
within  the  state  to  an  extent  sufficient 
to  sustain  the  jurisdiction  of  the  state 
courts  over  an  action  brought  by  a  resi- 
dent policy  holder  on  his  policy  if  it 
does  no  more  than  send  its  agents  within 
the  state  to  view  the  premises  to  which 
the  policy  applies,  and  to  attempt  to  ad- 
just the  losses  payable  under  it. 

Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  V.  Meyer,  197  U.  S.  407,  414,  49 
L.  ed.  810,  814,  25  Sup.  Ct.  Rep.  483. 

The  transactions  had  by  the  defendant 
within  the  state  constituted  a  submission 
to  its  courts  sufficient  to  sustain  their 
jurisdiction  over  the  cause  of  action  in- 
volved in  the  case  at  bar. 

J.  B.  Watkins  Land  Mortg.  Co.  v.  El- 
liott, 62  Kan.  291,  84  Am.  St.  Rep.  385, 
62  Pao.  1004;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  43  L.  ed. 
569,  19  Sup.  Ct.  Rep.  308;  Mutual  Re- 
serve Fund  Life  Asso.  v.  Phelps,  190  U. 
S.  147,  47  L.  ed.  987,  23  Sup.  Ct.  Rep. 
707;  Pennsylvania  Lumbermen's  Mut. 
F.  Ins.  Co.  V.  Meyer,  197  U.  S.  407,  49 
L.  ed.  810,  25  Sup.  Ct.  Rep.  483;  Pome- 
roy  V.  Hocking  Valley  R.  Co.  218  N.  Y. 
530, 113  N.  E.  504;  Washington-Virginia 
R.  Co.  V.  Real  Estate  Trust  Co.  238  U.  S. 
185,  59  L.  ed.  1262,  35  Sup.  Ct.  Rep.  818; 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  408,  15  L.  ed.  451,  453. 

Upon  the  record  brought  to  the  court 
no  questions  are  presented  for  review. 

United  States  v.  Hamilton,  109  U.  S. 
63,  27  L.  ed.  857,  3  Sup.  Ct.  Rep.  9,  4 
Am.  Crim.  Rep.  477;  Sun  Printing  & 
Pub.  Asso.  V.  Edwards,  194  U.  S.  377, 
383,  48  L.  ed.  1027,  1030,  24  Sup.  Ct. 
Rep.  696;  Metropolitan  R.  Co.  v.  Dis- 
trict of  Columbia  (Metropolitan  R.  Co. 
V.  McFarland)  195  U.  S.  322,  49  L.  ed. 
219,  25  Sup.  Ct.  Rep.  28;  Jennings  v. 
Philadelphia,  B.  &  W.  R.  Co.  218  U.  S. 
255,  256,  54  L.  ed.  1031,  31  Sup.  Ct.  Rep. 
1;  McLish  V.  Roff,  141  U.  S.  661,  35  L. 
ed.  893,  12  Sup.  Ct.  Rep.  118 ;  Michigan 
Ins.  Bank  v.  Eldred,  143  U.  S.  293,  298. 
36  L.  ed.  162,  163,  12  Sup.  Ct.  Rep.  450 ; 
United  States  v.  Hamilton,  109  U.  S.  63, 
27  L.  ed.  857,  3  Sup.  Ct.  Rep.  9,  ^   * 
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CriiiL  Rep.  477;  United  States  v.  Avery, 
13  WalL  251,  253,  20  L.  ed.  610,  611; 
Chappell  V.  O'Brien,  22  App.  D.  C.  191 ; 
Smith  V.  Yanghan,  10  Pet  366,  9  L.  ed. 
467;  Packer  v.  Nixon,  10  Pet.  408,  411, 
9  Lu  ed.  473,  474;  C.  H.  Nichols  Lumber 
Co.  V.  Pranson,  203  U.  S.  278,  282,  293, 
51  L.  ed.  181, 183, 184,  27  Sap.  Ct  Rep. 
102;  Frederic  L.  Grant  Shoe  Co.  v.  W. 
M.  Laird  Co.  212  U.  S.  445,  447,  53  L. 
ed.  591,  593,  29  Sup.  Ct  Rep.  332. 

By  procuring  the  orders  extending  the 
time  to  answer,  demur,  or  make  any  mo- 
tion concerning  the  complaint,  the  de- 
fendant waived  any  right  to  object  to 
the  jurisdiction. 

Merchants  Heat  &  Light  Co.  y.  J.  B. 
aow  &  Sons,  204  U.  S.  286,  290,  51  L. 
ed.  488, '490,  27  Sup.  Ct  Rep.  285. 

Messrs.  Howard  S.  Cans,  Paul  M.  Her- 
zog,  and  Arthur  S.  Levy  also  filed  a 
brief  for  defendants  in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Averring  themselves  to  be  citizens  of 
the  United  States,  the  one  residing  in 
the  city  of  New  York  and  the  other  in 
Boston,  Massachusetts,  the  defendants 
in  error  in  April,  1914,  sued  in  the  su- 
preme court  of  the  state  of  New  York 
to  recover  from  the  plaintiff  in  error 
the  principal  and  interest  of  certain 
bonds  issued  by  the  plaintiff  in  error, 
allied  to  be  a  corporation  created  by 
the  laws  of  Ohio.  The  summons  was 
served  upon  a  director  and  vice  presi- 
dent of  the  corporation,  residing  in  the 
city  of  New  York.  The  corporation,  ap- 
pearing specially  for  that  purpose,  on 
the  ground  of  diversity  of  citizenship, 
removed  the  cause  to  the  district  court 
of  the  United  States  for  the  southern 
district  of  New  York,  and,  on  the  filing 
of  the  record  in  that  court,  again  solely 
appearing  for  such  purpose,  moved  to 
vacate  the  service  of  summons  on  the 
ground  that  the  corporation  was  created 
by  the  laws  of  the  state  of  Ohio,  and 
was  solely  engaged  in  carrying  on  its 
business  at  Toledo  in  that  state;  that  is, 
in  the  operation  of  street  railways  and 
the  furnishing  of  electrical  energy  for 
light  and  other  purposes.  The  motion  to 
vacate  expressly  alleged  that  the  corpo- 
ration was  prosecuting  no  [51]  business 
in  the  state  of  New  York,  and  that  the 
person  upon  whom  the  summons  was 
served,  although  concededly  an  officer  of 
the  corporation,  had  no  authority  what- 
ever to  transact  business  for  or  represent 
the  corporation  in  the  state  of  New 
York.     On   the  papers,  affidavits,   and 
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documents  submitted,  the  motion  to  va* 
cate  was  refused  and  an  answer  was  sub- 
sequently filed  by  the  corporation  setting 
up  various  defenses  to  the  merits  and 
besides  reasserting  the  challenge  to  the 
jurisdiction.  At  the  trial,  presided  over 
by  a  different  judge  from  the  one  who 
had  heard  and  adversely  disposed  of  the 
challenge  to  the  jurisdiction,  the  court, 
treating  the  ruling  on  that  subject  as 
condusiTe,  declined  therefore,  to  enter- 
tain the  request  of  the  corporation  to 
consider  the  matter  as  urged  in  the  an- 
swer. After  this  ruling  the  corporation 
refused  to  take  part  in  the  trial  on  the 
merits  except  to  the  extent  that  by  way 
of  objections  to  evidence,  requests  for 
rulings  and  instructions  to  the  jury,  it 
restated  and  reurged  its  previous  con- 
tention as  ta  jurisdiction.  There  was  a 
verdict  and  judgment  for  the  plaintiffs, 
and  this  direct  writ  of  error  to  review 
alone  the  ruling  as  to  jurisdiction  was 
prosecuted,  the  record  containing  the 
certificate  of  the  trial  judge,  as  required 
by  the  statute. 

Upon  the  theory  that,  as  there  was 
diversity  of  eitisenship,  the  challenge  to 
the  jurisdiction  involved  merely  author- 
ity over  the  person,  it  is  insisted  that 
even  if  the  objection  be  conceded  to 
have  been  well  taken,  it  was  subject  to 
be  waived  and  was  waived  below,  and 
therefore  is  not  open.  This  nAist  be  first 
disposed  of.  The  contention  rests  upon 
the  proposition  that  because,  after  the 
motion  to  vacate  had  been  overruled,  an 
answer  to  the  merits  was  filed,  therefore 
the  right  to  assail  the  jurisdiction  was 
waived.  But  this  disregards  the  fact 
that  the  answer  did  not  waive,  but  in 
terms  reiterated,  the  plea  to  the  juris- 
diction. It  further  disregards  the  fact 
that  the  court  treated  the  subject  as  not 
open  for  consideration  [52]  because  of 
the  previous  ruling  on  the  motion  to  va- 
cate. Moreover,  as  it  has  been  settled 
that  the  right  to  review  by  direct  writ 
of  error  a  question  of  jurisdiction  may 
not  be  availed  of  until  after  final  judg- 
ment (McLish  V.  Roff,  141  U.  S.  661,  35 
L.  ed.  893,  12  Sup.  Ct.  Rep.  118),  it 
follows  that  the  contention  must  be 
either  that  there  is  no  right  to  review  at 
all,  or  that  it  can  only  be  enjoyed  by 
waiving  all  defense  as  to  the  merits  and 
submitting  to  an  adverse  judgment.  The 
contention,  however,  has  been  conclu- 
sively adversely  disposed  of.  St.  Louis 
Southwestern  R.  Co.  v.  Alexander,  227 
U.  S.  218,  57  L.  ed.  486,  33  Sup.  Ct.  Rep. 
246,  Ann.  Cas.  1915B,  77. 

Leaving  aside  the  capacity  of  the  per- 
son upon  whom  the  summons  was  served, 
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which  we  shall  hereafter  consider,  the 
facts  upon  which  the  question  of  juris- 
diction depends  are  briefly  these:'  The 
corporation  was  created  by  the  laws  of 
the  state  of  OhiO|  had  its  principal  es- 
tablishment and  business  at  Toledo,  and 
carried  on  no  business  in  the  state  of 
New  York  unless  the  contrary  conclu- 
sion results  from  the  following  state- 
ment: In  1901  the  corporation  issued 
its  bonds  and  secured  the  same  by  mort- 
gage. The  trustee  under  the  mortgage 
was  the  United  States  Mortgage  &  Trust 
Company  of  the  City  of  New  York,  and 
the  bonds  were  delivered  to  that  com- 
pany, to  be  certLKed  in  accordance  with 
the  provisions  of  the  deed.  The  bonds 
were  subject  to  registry  and  became  due 
and  were  payable  on  July  1,  1909,  ''at 
the  fiscal  office  of  said  company  in  the 
city  of  New  York,"  and  the  semiannual 
interest  cowons  were  also  payable  ''at 
the  fiscal  office  of  said  company  in  the 
city  of  New  York."  Prior  to  1909,  when 
the  company  defaulted  in  the  payment 
of  the  principal  and  interest  on  its 
bonds,  the  interest  coupons  were  paid 
at  the  office  of  a  commercial  firm  in  New 
York  representing  the  company  for  such 
purpose,  but  that  representation  wholly 
ceased  after  the  default,  and  from  that 
date  until  this  suit  was  brought,  about 
five  years  later,  the  company  had  no 
office  for  any  purpose  in  the  state  of 
New  York,  and  transacted  no  business 
therein. 

[53]  The  reason  which  controlled  the 
court  below,  and  the  sole  contention  hero 
relied  upon,  therefore,  was  and  is  that 
the  provision  for  the  payment  of  the 
bonds  and  coupons  at  an  office  in  the 
city  of  New  York  constituted  a  doing  of 
business  in  New  York  so  as  to  afford 
jurisdiction  there;  and  that  such  result 
continued  to  operate  years  after  the 
office  for  such  purpose  had  ceased  to 
exist,  upon  the  ground  that,  for  the  pur- 
pose of  jurisdiction  over  the  corporation, 
it  must  be  conclusively  presumed  to 
have  continued  to  maintain  an  office  in 
the  city  of  New  York  for  the  purpose 
stated.  But  we  think  from  either  point 
of  view  the  contention  is  without  merit: 
the  first,  because  the  mere  provision  for 
a  place  of  payment  in  the  city  of  New 
York  of  the  bonds  and  the  coupons  an- 
nexed to  them,  at  their  maturity,  and 
their  payment  at  such  place,  was  in  no 
true  sense  the  carrying  on  by  the  corpo- 
ration in  New  York  of  the  business 
which  it  was  chartered  to  carry  on, 
however  much  it  may  have  been  an 
agreement  by  the  corporation  to  pay  in 
New  York  an  obligation  resulting  from 
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the  carrying  on  by  it  of  its  business  in 
the  state  of  Ohio.  And  this  view  neces- 
sarily disposes  of  the  proposition  in  the 
second  aspect,  since  the  indulging  in  the 
fiction  *of  the  existence  of  an  office  for 
the  payment  of  coupons  could  not  pro- 
duce an  effect  greater  than  that  which 
could  be  produced  by  the  real  existence 
of  the  office. 

So  far  as  concerns  the  capacity  of 
the  person  upon  whom  the  summons  was 
served  irrespective  of  the  doing  of  busi- 
ness by  the  corporation  in  the  state,  we 
do  not  expressly  notice  the  various  con- 
tentions, by  which,  under  such  a  view, 
jurisdiction  is  sought  to  be  supported, 
but  content  ourselves  with  saying  that 
we  think  they  are  all  plainly  without 
merit. 

Although  what  we  have  said  in  sub- 
stance meets  and  disposes  of  all  the  con- 
tentions relied  upon  to  sustain  the  juris- 
diction, we  have  not  expressly  noticed 
them  all  because  of  their  obvious  want 
of  merit, — a  situation  which  [54]  is  il- 
lustrated by  the  mere  statement  of  a  con- 
tention made  that,  as  the  trustee  under 
the  mortgage  was  a  New  York  corpora- 
tion in  whom  the  title  of  the  mortgaged 
property  for  the  purposes  of  the  trust 
was  vested,  therefore  all  the  property  of 
the  corporation  must  be  metaphysically 
considered  to  have  been  translated  from 
the  state  of  Ohio  to  the  state  of  New 
York,  and  used  as  a  basis  of  jurisdiction 
in  such  latter  state. 

Reversed  and  remanded  with  direc- 
tions to  dismiss  the  complaint  for  want 
of  jurisdiction. 


STANLEY  MEISUKAS,  Plff.  In  Err., 
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GRBENOUGH  RED  ASH  COAL  COM- 

PANY. 

(See  S.  C.  Reporter's  ed.   64-^58.) 

Appearance  —  as  waiver  of  objection 
to  Jurisdiction  —  snit  against  foreign 
corporation. 

1.  The  right  of  a  foreign  corporation 
to  challenge  the  jurisdiction  was  not  lost 
by  a  special  appearance  for  the  sole  pur- 
pose of  objecting  to  the  jurisdiction  by  a 
motion  to  vacate  the  service  of  summons, 
nor  by  the  postponement,  at  plaiiitifTs  re- 
quest, of  the  hearing  on  the  motion,  condi- 
tioned upon  the  reservation  to  the  corpora- 
tion of  the  right  to  plead  to  the  merits  if, 

Note. — On  taking  steps  to  contest  the 
cause  on  the  merits  after  special  appear- 
ance as  waiver  of  objection  to  jurisdic- 
tion over  the  person — see  notes  to  C- 
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upon  the  bearing,  jurisdiction  was  found 
to  eziaty  nor  because  the  order  for  the  con- 
tinuance directed  the  plaintiff  to  amend  so 
as  to  fully  disclose  citizenship  before  the 
day  set  for  the  hearing  of  the  motion. 
[For  other  cases,  see  Appearance,  II.,  In  Di- 
gest Sap.  Ct.  1908.] 

Federal  oonrts  —  practice  —  Conform- 
ity Act  —  challenglni:  Jarlsdictlon  by 
motioii  to  quash  —  demurrer. 

2.  Jurisdiction  of  a  Federal  district 
court  oyer  a  foreign  corporation  not  doing 
buainets  within  the  state  may,  notwith- 
standing the  Conformity  Act  (U.  S.  Rev. 
Stat.  §  914,  Comp.  Stat.  1016,  §  1637),  be 
challenged  by  a  motion  to  quaish,  although, 
under  the  local  practice,  the  question  can 
only  be  raised  by  demurrer. 

[For  otber  cases,  see  Courts,  Y.  e,  4,  In  Digest 
Sup.  Ct.  19087] 

[No.  229.] 

Argued   May  2,   1917.     Decided   May   21, 

1917. 

IN  ERROR  to  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  New  York  to  review  a  judg- 
ment dismissing,  for  lack  of  jurisdiction, 
an  action  against  a  foreign  corporation 
not  doing  business  in  the  state.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Jesse  0.  Adkins  annied  the 
cause,  and  Messrs.  Alvin  C.  Cass,  Bal- 
trus  S.  Yankans,  and  Frank  J.  Felbel 
filed  a  brief  for  plaintiff  in  error: 

By  moving  upon  the  summons  and 
complaint,  and  by  procuring  and  adopt- 
ing the  original  order  to  show  cause,  and 
the  second  order  requiring  the  plaintiff 
to  serve  an  amended  complaint,  and  ex- 
tending the  time  of  the  defendant  to 
answer,  the  defendant  waived  all  rights 
which  it  may  have  bad  to  object  to  the 
venue  of  the  action  or  the  place  of  serv- 
ice, and  this  constituted  a  general  ap- 
pearance by  the  defendant  and  a  sub- 
mission to  the  jurisdiction  of  the  court. 

Murphy  v.  Herring-Hali-Marvin  Safe 
Co.  184  Fed.  495;  Wabash  Western  R. 
Co.  V.  Brow,  164  U.  S.  271,  41  L.  ed. 
431, 17  Sup.  Ct.  Rep.  126 ;  Mahr  v.  Union 
P.  R.  Co.  140  Fed.  921;  Fitzgerald  &  M. 
Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36; 
Southern  P.  Co.  v.  Denton,  146  U.  S. 
205,  36  L.  ed.  945,  13  Sup.  Ct.  Rep.  44; 
Hupfeld   y.    Automaton   Piano    Co.    66 


Fed.  788;  Briggs  v.  Stroud,  58  Fed.  717; 
Kneeland  v.  Martin,  2  Month  L.  Bull. 
(N.  Y.)  56;  Krause  v.  Averill,  66  How. 
Pr.  97;  Midland  Contracting  Co.  v.  To- 
ledo Foundry  &  Mach.  Co.  83  C.  C.  A. 
489,  154  Fed.  797;  Gaines  v.  Travis, 
Abb.  Adm.  297,  Fed.  Cas.  No.  5,179; 
Lebensberger  v.  Scofield,  71  C.  C.  A.  476, 
138  Fed.  380;  Yale  v.  Edgerton,  11 
Minn.  271,  Gil.  184;  Coffee  v.  Chippewa 
Falls,  36  Wis.  121;  People  ex  rel.  Kim- 
ball V.  Haughton,  41  Hun,  558;  Monta- 
gue V.  Marunda,  71  Neb.  805,  99  N.  W. 
653;  Bazzo  y.  Wallace,  16  Neb.  290, 
20  N.  W.  314;  Baisley  v.  Baisley,  113 
Mo.  544,  35  Am.  St.  Rep.  726,  21  S.  W. 
29;  Borden  v.  Fowler,  14  Ark.  471; 
State  Bank  y.  Walker,  14  Ark.  234;  St. 
LfOuis,  I.  M.  &  S.  R.  Co.  v.  Barnes,  35 
Ark.  95;  Rogers  v.  Conway,  4  Ark.  70; 
Auspacb  V.  Ferguson,  71  Iowa,  144,  32 
N.  W.  249 ;  Lane  v.  Leach,  44  Mich.  163, 
6  N.  W.  228;  Shaffer  v.  Trimball,  2  G. 
Greene,  464;  Davidson  y.  Graham,  25 
Cal.  App.  484,  144  Pac.  147;  Tagert  v. 
Fletcher,  232  111.  197,  83  N.  E.  805; 
Thames  &  M.  M.  Ins.  Co.  v.  United 
States,  237  U.  S.  19,  59  L.  ed.  821,  35 
Sup.  Ct.  Rep.  496,  Ann.  Cas.  1915D, 
1087;  Western  Loan  &  Sav.  Co.  v.  Butte 
&  B.  Consol.  Min.  Co.  210  U.  S.  368,  372, 
52  L.  ed.  1101,  1103,  28  Sup.  Ct.  Rep. 
720;  Re  Moore,  209  U.  S.  490,  52  L.  ed. 
904^  28  Sup.  Ct.  Rep.  585,  706,  14  Ann. 
Cas.  1164;  Texas  &  P.  R.  Co.  v.  Hill, 
237  U.  S.  208,  59  L.  ed.  918,  35  Sup.  Ct. 
Rep.  575. 

The  question  of  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant 
can  be  raised  only  by  demurrer  or  an- 
swer, and  not  by  motion,  under  the 
rules  of  practice  and  procedure  prevail- 
ing in  the  courts  of  record  of  the  state 
of  New  York,  which  the  district  court 
was  bound  to  follow. 

Amy  V.  Watertown,  130  U.  S.  301,  32 
L.  ed.  946,  9  Sup.  Ct  Rep.  530 ;  Southern 
P.  Co.  V.  Denton,  146  U.  S.  210,  36  L.  ed. 
946, 13  Sup.  Ct.  Rep.  44;  Chemung  Canal 
Bank  v.  Lowery,  93  U.  S.  72,  23  L.  ed. 
806;  Bond  v.  Dustin,  112  U.  S.  604,  28 
L.  ed.  835,  5  Sup.  Ct.  Rep.  296;  Glenn 
V.  Sumner,  132  U.  S.  152,  33  L.  ed.  301, 
10  Sup.  Ct.  Rep.  41;  Atlantic  &  P.  Teleg. 
Co.  V.  Baltimore  &  0.  R.  Co.  87  N.  Y. 
355;  Manning  v.  Canadian  Locomotive 
Co.  120  App.  Div.  735,  105  N.  Y.  Supp. 


bett  V.  Physicians'  Casualty  Asso.  16 
L.R.A.(N.S.)  177,  and  State  ex  reL  Lane 
V.  District  Ct.  L.R.A.1916E,  1082. 

On  the  effect  of  appearance — see  note 
to  Ejiox  v.  Summers,  2  L.  ed.  U.  S.  510. 

On  enforceability  in  Federal  court  of 
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contract  made  by  a  foreign  corporation 
which  had  not  complied  with  the  con- 
ditions of  doing  business  within  the 
state — see  note  to  David  Lupton's  Sons 
Co.  V.  Automobile  Club,  56  L.  ed.  U.  S. 
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662;  Barber  v.  Barber,  137  App.  Div. 
665,  122  N.  Y.  Supp.  452;  Johnson  v. 
Adams  Tobacco  Co.  14  Hun,  89;  Mallory 
V.  Virginia  Hot  Springs  Co.  157  App. 
Div.  253,  141  N.  Y.  Supp.  981;  Gushing 
V.  Laird,  4  Ben.  70,  Fed.  Cas.  No.  3,508. 

Mr.  Charles  W.  Pierson  argued  the 
cause,  and,  with  Mr.  Clifton  P.  William- 
son, filed  a  brief  for  defendant  in  error: 

Defendant  has  not  waived  its  right  to 
object  to  the  validity  of  the  attempted 
service. 

Wabash  Western  B.  Co.  v.  Brow,  164 
U.  S.  271,  278,  41  L.  ed.  431,  434,  17 
Sup.  Ct.  Rep.  126;  Commercial  A  R. 
Bank  v.  Slocomb,  14  Pet.  60,  65,  10  L. 
ed.  354,  356;  Big  Vein  Coal  Co.  v.  Read, 
229  U.  S.  31,  57  L.  ed.  1053,  33  Sup. 
Ct.  Rep.  694. 

The  objection  to  the  attempted  serv- 
ice was  properly  taken  by  motion  rather 
than  by  demurrer  or  answer. 

Nones  v.  Hope  Mut.  L.  Ins.  Co.  8  Barb. 
541;  Reed  v.  Chilson,  142  N.  Y.  152,  36 
N.  E.  884;  Goldey  v.  Morning  News,  156 
U.  S.  518,  39  L.  ed.  617, 15  Sup.  Ct  Rep. 
559. 

Mr.  Chief  Justice  White  delivered 
the  opinion  of  the  court : 

Alleging  himself  to  be  a  citizen  of 
New  York  and  a  resident  in  the  eastern 
district,  the  plaintiff  in  error  sued  be- 
low to  recover  from  the  defendant  in 
error  the  amount  of  damages  alleged  to 
have  been  by  him  suffered  as  the  result 
of  an  explosion  of  dynamite  while  he, 
the  plaintiff,  was  engaged  as  a  servant 
of  the  defendant  in  working  in  a  coal 
mine  belonging  to  and  operated  by  it 
near  Shamokin,  Pennsylvania.  The  de- 
fendant was  alleged  to  be  a  corporation 
created  under  the  laws  of  the  state  of 
Pennsylvania  and  a  resident  of  that 
state,  having  its  principal  place  of  busi- 
ness at  Shamokin.  It  was  allied,  how- 
ever, as  a  basis  for  jurisdiction,  that  the 
corporation  carried  on  business  in  the 
state  of  New  York  and  had  property 
therein.  The  summons  was  personally 
served  upon  the  president  of  the  corpo- 
ration who  was  found  in  the  borough  of 
Manhattan,  in  the  southern  district 

Upon  the  complaint  and  summons  and 
an  affidavit  of  its  president,  the  corpo- 
ration, appearing  specially  ''for  the  sole 
and  single  purpose  of  objecting  to  the 
jurisdiction  of  this  court  over  the  de- 
fendant in  this  action,''  moved  ''to  set 
aside  and  declare  null,  void,  and  of  no 
effect  the  attempted  service  of  the  sum- 
mons,'' upon  the  ground  that  the  corpo- 
ration had  no  property  in  the  state  of 
•  1  L.  ed. 


New  York  and  transacted  no  business 
therein,  and  although  its  president  [56] 
was  personally  served  while  temporarily 
in  the  southern  district  of  New  York,  he 
was  there  engaged  in  the  transaction  of 
no  business  for  or  on  account  of  the  cor- 
poration, and  had  no  authority  so  to 
do.  A  hearing  was  ordered  on  the  mo- 
tion. At  the  hour  fixed  for  the  hearing, 
at  the  request  of  the  plaintiff,  it  was 
continued,  the  court,  however,  in  express 
terms  subjecting  the  continuance  to  the 
condition  that  the  defendant  should  not 
lose  his  right  to  plead  to  the  merits  if, 
on  the  hearing  on  the  question  of  juris- 
diction, on  the  postponed  day,  authority 
to  entertain  the  cause  was  sustained.  In 
addition  the  plaintiff  was  ordered  with- 
in six  days  to  file  an  amended  complaint 
"showing  whether  the  plaintiff  is  an 
alien  or  a  citizen  of  the  United  States, 
and  if  a  citizen,  whether  native  bom 
or  naturalized,  and  the  date  and  place 
of  such  naturalization,  if  any."  The 
amended  complaint  was  filed,  showing 
the  plaintiff  to  be  an  alien,  and  subse- 
quently on  the  hearing  on  the  motion  to 
quash  the  summons  an  affidavit  for  the 
purpose  of  supporting  the  jurisdiction 
was  filed  on  behalf  of  the  plaintiff.  It 
is  true,  however,  to  say  that  this  affi- 
davit did  not  rebut  the  facts  as  to  the 
nondoing  of  business  and  the  absence 
of  property  of  the  corporation  in  the 
state  of  New  York,  and  the  want  of  au- 
thority on  the  part  of  its  president, 
upon  whom  the  summons  had  been 
served,  to  represent  the  corporation  or 
transact  any  business  in  New  York  in 
its  behalf.  The  summons  was  quashed 
and  the  suit  dismissed,  and  the  direct 
appeal  which  is  before  us  on  the  ques- 
tion of  jurisdiction  was  then  taken. 

Despite  some  apparent  contention  to 
the  contrary  there  is  no  room  for  any 
controversy  concerning  the  facts  upon 
which  the  court  below  based  its  action; 
that  is,  the  nondoing  of  business  by  the 
corporation  in  New  York  and  the  ab- 
sence of  authority  in  its  president  to 
represent  it  there.  Indeea,  the  argu- 
ment freely  admits  this  and  proceeds 
upon  the  theory  that,  although  the  facts 
clearly  [57]  establish  the  correctness 
of  the  ruling  below  if  they  are  con- 
sidered, yet  they  are  not  subject  to  be 
so  considered  because  the  challenge  to 
the  jurisdiction  was  waived  by  the  pro- 
ceedings which  were  taken  to  question 
it  Generically  this  would  seem  to  rest 
upon  the  proposition  that  because  there 
was  a  special  appearance  on  the  face 
of  the  summons  and  complaint,  challeng- 
ing the  jurisdiction,  thereby  the  right  to 
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80  eballenge  was  waived.  But  the  con- 
trary has  been  so  long  established  and 
is  so  elementary  that  the  proposition 
need  be  no  further  noticed. 

Although  this  be  true,  the  argument 
further  is  that  the  right  to  be  heard  on 
the  challenge  to  the  jurisdiction  was  lost 
because  of  the  postponement  of  the  hear- 
ing on  that  subject  which  was  granted. 
This,  however,  in  a  different  form  but 
embodies  the  error  involved  in  the  prop- 
osition just  disposed  of.  But,  aside 
from  this,  as  the  continuance  was  g^^ant- 
ed  at  the  request  of  the  plaintiff,  and 
for  the  purpose  of  enabling  him  to  be 
fully  heard  on  the  subject  of  jurisdic- 
tion, no  further  reference  to  the  proposi- 
tion is  required.  Again,  it  is  urged  that 
because,  as  a  condition  of  the  continu- 
ance the  court  reserved  the  right  of  the 
defendant  to  plead  to  the  merits  if,  on 
the  hearing,  jurisdiction  was  found  to 
•zist,  therefore  the  question  of  jurisdic- 
tion was  waived, — a  conclusion  which  is 
again  too  obviously  wrong  to  require 
more  than  statement  to  refute  it.  More- 
over, it  is  insisted  that  as  the  order  di- 
recting the  plaintiff  to  amend  so  as  to 
fully  disclose  citizenship  before  the  day 
for  the  hearing  on  the  motion  as  to 
jurisdiction  was  an  exercise  of  jurisdic- 
tion resulting  from  some  suggestion  of 
the  defendant,  therefore  the  question  of 
jurisdiction  was  not  open.  But  this  dis- 
regards the  fact  that  the  order  in  ques- 
tion was  expressly  made  by  the  court, 
doubtless  in  the  discharge  of  its  duty  to 
see  to  it  that,  from  no  pK>int  of  view, 
was  its  jurisdiction  abused. 

Finally,  it  is  said  that  as,  under  the 
local  law,  the  right  to  challenge  the  sum- 
mons and  the  jurisdiction  resting  [58] 
on  it  could  only  have  been  raised  by  de- 
murrer, therefore  under  the  Conformity 
Act  (§  914,  Rev.  Stat.  Comp.  Stat.  1916, 
§  1537)  the  motion  to  quash  the  sum- 
mons could  not  be  entertained,  and^  on 
the  contrary,  should  have  been  disre- 
garded. We  do  not  stop  to  discuss  the 
proposition  since  it  is  too  clear  for  dis- 
cussion that  its  want  of  merit  is  fore- 
closed by  previous  decisions  of  this 
court  which  have  recognized  and  upheld 
the  practice  of  challenging  the  juris- 
diction under  circumstances  like  those 
here  present  by  way  of  motion  to  quash 
instead  of  by  demurrer.  €k>]dey  v. 
Morning  News,  156  U.  S.  518,  39  L.  ed. 
517,  15  Sup.  Ct.  Rep.  559;  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271, 
41  L.  ed.  431,  17  Sup.  Ct.  Rep.  126; 
St.  Louis  Southwestern  R.  Co.  v.  Alex- 
ander, 227  U.  S.  218,  57  L.  ed.  486,  33 
Sup.  Ct.  Rep.  245,  Ann.  Cas.  1915B|  77. 
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AMERICAN   EXPRESS   COMPANY,    PW. 

in  Err., 

V. 

UNITED    STATES   HORSE    SHOE    COM- 
PANY. 

(See  8.  C  Reporter's  ed.  58-66.) 

Carriers  —  limiting  liability  —  agreed 
value. 

1.  A  limitation  of  liability  to  an  agreed 
value  on  which  the  rate  was  based  was 
effected  by  a  contract  for  interstate  express 
carriage,  *  although  the  shipper  made  no 
declaration  of  value,  as  the  contract  of 
shipment  contemplated,  where  other  clauses 
in  the  contract  are  susceptible  of  no  other 
explanation  than  that  they  were  intended 
to  fix  a  primary  value  to  control  as  the 
basis  for  fixing  the  rates  and  as  a  rule  of 
limitation  of  liability  if  the  shipper  did 
not,  by  making  another  and  increased 
value,  beoome  liable  for  a  higher  rate  and 
possess  the  right  to  a  greater  recovery,  and 
where  the  rate  as  charged  clearly  rested 
upon  the  company's  tariff  as  applied  to 
the  shipment  and  the  statement  as  to  pri- 
mary value  so  fixed. 

[For  other  cases,  see  Carrtm^  IL  b,  7,  b,  ia 
Digest  Sap.  Ct.  1008.] 

Carriers  —  limiting  liability  —  agreed 

▼aloe  ^  failure  to  post  rates. 

2.  The  omission  to  post  the  rate 
sheets  of  an  express  company  on  file  with 
the  Interstate  Commerce  Gonmiission  does 
not  invalidate  a  limitation  of  the  express 
eompany's  liability  by  its  contract  of  inter- 
state shipment  to  an  agreed  value  made  to 
adjust  the  rate. 

[For  other  cases,  see  Csrrlers,  IL  b,  7,  b,  la 
Digest  Sup.  Ct  1008.] 

Canriers  —  limiting  liability  —  agreed 

▼alae. 

8.  A  limitation  of  the  carrier's  lia- 
bility for  an  interstate  shipment  of  live 
stock,  where  the  shipper  has  made  no  decla- 
ration of  value,  to  a  primary  valuation 
upon  which  the  rate  was  based,  is  not  re- 
pugnant to  the  declaration  in  the  carrier's 
rate  sheets  on  file  with  the  Interstate  Com- 
merce Commission  that  the  rate  schedules 
dmling  with  merchandise,  which  expressly 
provide  that  the  primary  limitations  of 
value  fixed  shall  be  the  measure  of  the 
charge  and  liability  unless  another  and 
higher  valuation  be  declared,  must  not  be 
applied  to  live  stock.  To  hold  otherwiss 
would  cause  this  clause  to  accomplish  the 
result  which  it  was  obviously  intended  to 
prevent,  i.  e.,  the  control  or  modification 
of    the    charges    contained    in    live-stock 


the  validity  of  a  stipula- 
tion limiting  carrier's  liabilitv  to  agreed 
value  as  affected  by  the  Hepburn  Act — 
see  note  to  Bernard  y.  Adams  Ezp.  Co. 
28  L.R.A.(N.S.)  293. 

As  to  the  effect  of  limitation  of  lia- 
bility in  receipt  prepared  by  shipper — 
see  note  to  Perrin  y.  United  States  Ezp. 
Co.  28  LJLA.(N.8.)  64ft. 
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clauMs  by  the  provisions  as  to  merchan- 
dise charges. 

[For  other  cases,  see  Carriers,  II.  b,  7,  b,  In 
UigeBt  Sup.  Ct  1908.] 

Carrleva  —  limiting  liability  —  agreed 

▼alae  —  sbipper's    fallnre    to    road 

shipping  contract. 

4.  The  effect  of  a  contract  for  inter- 
state carria^fe,  made  and  signed  by  the 
shipper,  limiting  the  liability  of  the  car- 
rier to  an  agr^  value,  made  to  adjust 
the  rate,  mav  not  be  avoided,  where  it  is 
valid  from  the  point  of  view  of  the  estab- 
lished rate  sheets  on  file  with  the  Inter- 
state Commerce  Commission,  by  the  sug- 
gestion that,  by  neglect  or  inattention,  the 
contract  which  was  entered  into  was  not 
read  by  the  shipper. 

[For  other  cases,  see  Carriers,  II.  b,  7,  b,  in 
Digest    Sup.    Ct.    1908.] 

[No.  248.] 

Argued  April  30,  1917.     Decided  May  21, 

1917. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a 
judgment  which  aflrmed  a  judgment  of 
the  Court  of  Common  Pleas  of  Erie 
County,  in  that  state,  in  favor  of  a 
shipper  for  the  full  amount  of  the  dam- 
age to  an  interstate  shipment,  notwith- 
standing the  attempt  by  the  carrier  to 
limit  its  liability  to  an  agreed  valuation 
on  whieh  the  rate  was  based.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  250  Pa.  627,  95 
Atl.  706. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oharles  F.  Patterscm  argued  th^ 
cause,  and,  with  Mr.  Francis  £  Harbi- 
son, filed  a  brief  for  plaintiff  in  error: 

The  carrier  is  entitled  to  the  pre- 
sumption that  its  business  is  being  con- 
ducted lawfully. 

Cincinnati,  N.  0.  *  T.  P.  R.  Co.  v. 
Rankin,  241  U.  S.  319,  60  L.  ed.  1022, 
L.R.A.1917A,  265,  36  Sup.  Ct.  Rep.  555; 
New  York  C.  ft  H.  R.  R.  Co.  v.  Beaham, 
242  U.  S.  148,  ante,  210,  37  Sup.  Ct.  Rep. 
43. 

Thtf  rate  when  made  out  and  filed  with 
the  Commission  is  notice,  and  the  effect 
is  not  lost  although  it  is  not  actually 
posted  in  the  station. 

Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  652,  57  L.  ed.  683,  688, 
33  Sup.  Ct.  Rep.  391;  Boston  ft  M.  R. 
Co.  V.  Hooker,  233  U.  S.  97,  111,  58  L. 
ed.  868,  875,  L.R.A.1915B,  450,  34  Sup. 
Ct.  Rep.  526,  Ann.  Cas.  1915D,  593. 

The  shipper's  knowledge  of  the  law- 
ful rate  is  conclusively  presumed. 

Louisville  ft  N.  R.  Co.  v.  Maxwell,  237 
•  1  L.  ed. 


U.  S.  94,  59  L.  ed.  853,  L.R.A.1915E, 
665,  P.U.R.1915C,  300,  35  Sup.  Ct.  Rep. 
494;  Adams  Exp.  Co.  v.  Croninger,  226 
U.  S.  491,  57  L.  ed.  314,  44  L.R.A.(N.S.) 
257,  33  Sup.  Ct  Rep.  148. 

To  the  extent  that  limitations  of  lia- 
bility are  not  forbidden  by  law,  they  be- 
come, when  filed,  a  part  of  the  rate. 

Adams  Exp.  Co.  v.  Croninger,  supra; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Cramer, 
232  U.  S.  490.  58  L.  ed.  697,  34  Sup.  Ct. 
Rep.  383;  Missouri,  K.  ft  T.  R.  Co.  v. 
Harriman,  227  U.  S.  665,  57  L.  ed.  695, 

33  Sup.  Ct.  Rep.  397;  George  N.  Pierce 
Co.  V.  Wells,  P.  ft  Co.  236  U.  S.  278,  285, 
59  L.  ed.  576,  582,  35  Sup.  Ct.  Rep.  351. 

Since  the  limitation  of  liability  is  re- 
quired to  be  filed  in  the  carrier's  tariffs, 
the  shipper  was  bound  by  such  limita- 
tion. 

Boston  ft  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  58  L.  ed.  868,  L.R.A.1915B,  450, 

34  Sup.  Ct.  Rep.  526,  Ann.  Cas.  1915D, 
593;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Robinson,  233  U.  S.  173,  58  L.  ed.  901, 
34  Sup.  Ct.  Rep.  556. 

If  no  value  is  declared  by  the  shipper, 
the  tariff  rate  applicable  to  such  a  state 
of  facts  applies. 

Boston  &  M.  R.  Co.  v.  Hooker,  supra; 
Great  Northern  R.  Co.  v.  O'Connor,  232 
U.  S.  508,  58  L.  ed.  703,  34  Sup.  Ct.  Rep. 
380,  8  N.  C.  C.  A.  53. 

If  the  shipper  does  not  declare  a  value, 
he  will  be  held  to  have  impliedly  as- 
sented to  a  limitation  specified  in  the 
bill  of  lading  which  he  accepted  and 
used,  and  which  was  also  embodied  in 
the  tariff  schedules  filed  with  the  Com- 
mission. 

Missouri,  K.  ft  T.  R.  Co.  v.  Harriman, 
227  U.  S.  665,  57  L.  ed.  690,  33  Sup.  Ct. 
Rep.  397;  George  N.  Pierce  Co.  v.  Wells, 
P.  ft  Co.  236  U.  S.  278,  283,  59  L.  ed. 
576,  581,  35  Sup.  Ct.  Rep.  351;  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491, 
57  L.  ed.  314,  44  L.R.A.(N.S.)  257,  33 
Sup.  Ct.  Rep.  148. 

The  contract  of  shipment,  as  evidenced 
by  the  bill  of  lading  and  the  tariffs  filed 
with  the  Commission,  fixing  the  rate 
charged  for  the  shipment,  and  limiting: 
the  liability  therefor,  is  conclusive  in  an 
action  to  recover  for  loss  or  damages  in 
a  greater  sum. 

E^ansas  City  Southern  R.  Co.  v.  Carl, 

227  U.  S.  639,  57  L.  ed.  683,  33  Sup.  Ct. 

Rep.  391;  New  York  C.  ft  H.  R.  R.  Co. 

V.  Beaham,  242  U.  S.  148,  ante,  210,  37 

Sup.  Ct.  Rep.  43;  Cincinnati,  N.  0.  ft  T. 

P.  R.  Co.  V.  Rankin,  241  U.  S.  319,  60 

L.  ed.  1022,  L.R.A.1917A,  265,  36  Sup. 

Ct  Rep.  555. 

The  decisions  of  this  court  recognize 
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the  binding  force  upon  the  shipper  of  an 
agreed  maximum  value  in  fixing  the  rate. 

Chicago,  R.  L  &  P.  R.  Co.  v.  Cramer, 
232  U.  S.  490,  493,  58  L.  ed.  697,  698, 
34  Sup.  Ct.  Rep.  383  j  Great  Northern  R. 
Co.  V.  O'Connor,  232  U.  S.  608,  58  L.  ed. 
703,  34  Sup.  Ct.  Rep.  380,  8  N.  C.  C.  A. 
53;  Missouri,  K.  &  T.  R.  Co.  v.  Harri- 
man,  227  U.  S.  665,  57  L.  ed.  695,  33 
Sup.  Ct,  Rep.  397. 

The  bill  of  lading  limited  the  liability 
of  the  carrier  to  the  value  on  which  the 
rate  was  charged. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Rankin,  241  U.  S.  319,  328,  60  L.  ed. 
1022,  1026,  L.R.A.1917A,  265,  36  Sup. 
Ct.  Rep.  555. 

Mr.  W.  Pitt  Gifford  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  finding  by  a  state  court  that  the 
facts  on  which  a  party  relies  to  bring 
his  case  within  a  statute  of  the  United 
States  do  not  exist  is  no  decision  against 
the  validity  of  that  statute. 

Crary  v.  Devlin,  154  U.  S.  619,  and 
23  L.  ed.  510,  14  Sup.  Ct.  Rep.  1199. 

Upon  a  writ  of  error  to  a  state  court 
this  court  has  no  right  to  review  its  de- 
cision upon  the  ground  that  the  finding 
was  against  the  evidence  or  the  weight 
of  the  evidence. 

Thayer  v.  Spratt,  189  U.  S.  346,  47 
L.  ed.  845,  23  Sup.  Ct.  Rep.  576. 

The  provisions  relied  on  by  the  plain- 
tiff in  error  in  its  bill  of  lading  and  its 
schedule  of  rates  having  been  prepared 
by  the  carrier  for  the  purpose  of  limit- 
ing its  common-law  liability,  their  lan- 
guage should,  on  well -recognized  prin- 
ciples of  construction,  be  construed  most 
strongly  against  the  carrier. 

Texas  &  P.  R.  Co.  v.  Reiss,  183  U.  S. 
621,  46  L.  ed.  358,  22  Sup.  Ct.  Rep.  252  j 
London  Assur.  Co.  v.  Companhia  de 
Moagens  do  Barreiro,  167  U.  S.  149,  159, 
42  L.  ed.  113,  120,  17  Sup.  Ct.  Rep.  785; 
The  Queen  of  the  Pacific,  180  U.  S.  49, 
52,  45  L.  ed.  419,  420,  21  Sup.  Ct.  Rep. 
278. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  subject-matter  of  this  suit  is  the 
liability,  if  any,  of  the  plaintiff  in  error, 
the  Express  Company,  for  the  failure  to 
safely  deliver  a  colt  which  was  intrusted 
to  it  by  the  agent  of  the  defendant  in 
error  at  Milwaukee,  Wisconsin,  for 
transportation  to  Erie,  Pennsylvania, 
and,  if  there  was  any  liability,  the 
amount  thereof.  The  controversy  is 
here  to  review  the  action  of  the  court 
below  in  afftrming  a  judgment  of  the 


trial  court,  rendered  on  a  verdict  of  a 
jury  finding  that  there  was  liability,  and 
fixing  the  amount  at  $1,916.70.  250  Pa. 
527,  95  Atl.  706.  Jurisdiction  to  review 
rests  upon  the  interstate  commerce  char- 
acter of  the  shipment,  involving  various 
alleged  misconstructions  of  the  Act  to 
Regulate  Commerce  and  consequent 
[60J  deprivation  of  Federal  rights  as- 
serted to  have  arisen  from  the  course  of 
the  trial  in  the  court  of  first  instance, 
as  also  from  the  action  of  the  court  be- 
low in  affirming.  These  contentions  in 
the  courts  below  concerned  both  the  ex- 
istence of  liability,  and,  if  any,  the 
amount.  As  the  result,  however,  of  the 
conclusion  of  both  courts  as  to  the  fact 
of  negligence,  and  the  absence  of  any 
g^round  for  clear  conviction  of  error  on 
the  subject  (Great  Northern  R.  Co.  y. 
Knapp,  240  U.  S.  464,  466,  60  L.  ed.  745, 
751,  36  Sup.  Ct.  Rep.  399;  Baltimore  & 
0.  R.  Co.  V.  Whitacre,  242  U.  S.  169,  ante, 
228,  37  Sup.  Ct.  Rep.  33),  as  well  as 
because  of  the  limitations  resulting  from 
the  errors  assigned  and  relied  upon,  the 
question  of  liability  may  be  put  out  of 
view,  thus  reducing  the  case  to  a  ques- 
tion of  the  amount,  and  that  turns  on 
whether  there  was  a  limitation  of  lia- 
bility and  the  right  to  make  it. 

The  printed  form  of  contract  (express 
receipt)  which  was  declared  on  and  made 
a  part  of  the  complaint  contained  a  cap- 
tion under  a  title  ''Notice  to  Shippers," 
directing  their  attention  to  the  fact  that 
they  must  value  their  property  to  be 
shipped,  and  that  the  chaises  for  trans- 
portation and  the  sum  of  recovery  in 
case  of  loss  would  be  based  upon  valua- 
tion. The  contract  itself  was  entitled, 
"Limited  Liability  Live-stock  Contract.** 
Its  first  clause  described  the  carriage 
which  was  to  be  provided  for  with  ap- 
propriate blanks  to  enable  the  insertion 
of  the  live  stock  which  it  covered  and 
the  rate  to  be  paid  for  the  service,  with 
a  proviso  that  the  charge  was  based  up- 
on valuation  fixed  by  the  shipper.  The 
second  clause  stated  a  demand  by  the 
shipper  for  rates  to  be  charged  for  the 
carriage,  and  that  he  was  offered  ''by 
said  Express  Company  alternative  rates 
proportioned  to  the  value  of  such  ani- 
mals, such  value  to  be  fixed  and  declared 
by  the  shipper,  and  according  to  the 
following  tariff  of  charges,  viz.:"  This 
was  followed  by  clause  3,  which  con- 
tained enumerations  of  various  classes 
of  animals,  fixing  a  primary  valuation 
for  each  class;  for  instance:  "For 
.  .  .  horses  .  .  .  $100."  [61]  "For 
.  .  .  colts  .  .  .  $50."  The  fourth 
and  fifth  clauses  provided  that  after  as- 
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certaining  the  rate  to  be  charged  for  all 
elasses  of  animals  embraced  in  clause  3 
bjr  applying  to  those  classes  the  rate  pro- 
vided by  the  tariff  sheets  filed  according 
to  law  with  the  Interstate  Commerce 
Commission,  there  should  be  added  to 
such  rate  a  stated  percentage  of  the 
amount  by  which  the  declared  valuation 
of  the  shipper  exceeded  the  primary 
valuation  fbced  by  the  terms  of  clause 
3.  The  fifth  clause  also  concluded  with 
the  declaration  that  the  shipper,  in  or- 
der to  avail  himself  of  the  alternative 
rates,  had  declared  a  value  as  follows, 
and  contained  blanks  for  the  insertion 
of  said  valuation. 

There  was  filled  in  this  blank  contract, 
as  signed  by  the  parties  and  as  sued  on, 
in  the  first  clause  a  statement  of  the 
animals  shipped,  a  mare  and  colt,  and  of 
the  rate,  $75.  In  the  third  clause  con- 
taining the  enumeration  of  classes,  in 
the  class  as  to  horses  valued  at  $100 
there  was  written  "$100,"  and  in  the 
class  as  to  colts  valued  at  $60  there  was 
written  "$50."  There  was  no  filling  of 
the  blank  at  the  end  of  the  fifth  clause, 
stating  the  owner's  valuation,  and  that 
space,  therefore,  remained  vacant. 

There  was  evidence  tending  to  show 
that  the  shipper  was  experienced  in  ship- 
ping horses  and  was  informed  of  the 
right  to  value,  and  that  the  rate  as  well 
as  the  recovery  would  depend  upon  valu- 
ation. Evidence  was  also  admitted,  over 
objection '  of  the  company,  tending  to 
show  that  the  shipper  was  unaware  of 
the  valuation  clauses  and  that  he  signed 
the  contract  without  reading  it.  There 
was  further  evidence  that,  on  the  con- 
trary, the  shipper  was  fully  informed  by 
the  agent  and  declared  his  purpose  to 
fix  the  primary  valuation  and  not  to  ex- 
ceed it.  In  addition,  evidence  was  ten- 
dered by  the  defendant  which  was  re- 
jected and  objection  reserved,  tending  to 
show  that,  in  consequence  of  the  desire 
of  the  shipper  not  to  change  the  pri- 
mary valuation,  that  is,  to  adopt  the 
same,  the  figures  [62]  written  into  the 
clauses  of  §  3  of  $100  as  to  the  mare  and 
$50  as  the  colt  were  written  by  the  agent 
inadvertently  in  the  wrong  place,  in- 
tending to  write  them  at  the  space  left 
vacant  for  the  shipper's  valuation  at  the 
end  of  clause  5,  and  that  for  the  same 
reason  the  rate  charged  was  based  on  the 
tariff  as  applied  to  the  primary  valua- 
tion as  stated  in  the  third  clause  of  the 
contract. 

Putting  out  of  view  the  conflicting 
tendencies  of  the  proof,  and  looking  at 


ed  to  limit  liability,  or,  in  other  words, 
to  fix  a  rate  according  to  value,  at  the 
shipper's  election,  and  to  reg^ate  re- 
covery in  case  of  loss  correspondingly, 
would  seem  too  clear  for  anything  but 
statement.  It  is  true  the  intimation  is 
conveyed  in  the  ailment  that  the  alter- 
native rate  depended  exclusively  upon 
the  making  of  a  valuation  by  the  shipper, 
and  that  where  this  was  not  done,  there 
was  no  valuation  and  no  limitation,  and 
a  consequent  limited  rate  and  unlimited 
liability.  But  the  suggestion  disregards 
the  stating  of  a  value  in  the  different 
clauses  of  §  3  which  are  susceptible  of 
no  other  explanation  than  that  they  were 
intended  as  a  primary  value  to  control 
as  the  basis  for  fixing  the  rates  and  as  a 
rule  of  limitation  if  the  shipper  did  not, 
by  making  another  and  increased  value, 
become  liable  for  a  higher  rate  and  pos- 
sess the  right  to  a  greater  recovery.  To 
adopt  the  suggestion  would  require  a  dis- 
regarding of  the  plain  terms  of  the  con- 
tract, and  would  leave  no  basis  upon 
which  to  explain  the  rate  fixed,  which 
clearly  rested  upon  the  tariff  as  applied 
to  the  articles  and  the  statement  as  to 
value  fixed  in  the  third  clause. 

That  it  was  in  the  power  of  the  car- 
rier under  the  Act  to  Regulate  Com- 
merce, as  amended,  to  limit  Uability  even 
in  case  of  n^ligence  by  affording  the 
shipper  an  opportunity  to  pay  a  higher 
rate  and  secure  a  higher  recovery  than 
the  one  initially  fixed  by  the  carrier,  is 
so  conclusively  settled  as  to  be  beyond 
controversy.  Adams  Exp.  [63]  Co.  v. 
Croninger,  226  U.  S.  491,  57  L.  ed.  314, 
44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep. 
148;  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  57  L.  ed.  683,  33 
Sup.  Ct.  Rep.  391 ;  Missouri,  K.  &  T.  R. 
Co.  V.  Harriman,  227  U.  S.  657.  57  L.  ed. 
690,  33  Sup.  Ct.  Rep.  397;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Cramer,  232  U.  S.  490, 
58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383; 
Great  Northern  R.  Co.  v.  O'Connor,  232 
U.  S.  508,  58  L.  ed.  703,  34  Sup.  Ct. 
Rep.  380,  8  N.  C.  C.  A.  53;  Boston  & 
M.  R.  Co.  V.  Hooker,  233  U.  S.  97,  58  L. 
ed.  868,  L.R.A.1915B,  450,  34  Sup.  Ct. 
Rep.  526,  Ann.  Cas.  1915D,  593;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Robinson,  233 
U.  S.  173,  58  L.  ed.  901,  34  Sup.  Ct.  Rep. 
556;  Louisville  &  N.  R.  Co.  v.  Maxwell, 
237  U.  S.  94,  59  L.  ed.  853,  L.R.A.1915E, 
665,  P.U.R.1915C,  300,  35  Sup.  Ct.  Rep. 
494;  George  N.  Pierce  Co.  v.  Wells  F. 
&  Co.  236  U.  S.  278,  59  L.  ed.  576,  35 
Sup.  Ct.  Rep.  351;  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  V.  Rankin,  241  U.  S.  319, 
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Co.  y.  Beaham,  242  U.  S.  148|  ante,  210, 
37  Sup.  Ct.  B€^.  43. 

These  ralings  are  decisive  unless  it  be 
that,  for  some  reason,  they  are  inap- 
plicable, and  we  briefly  consider  sepa- 
rately the  grounds  relied  iQ>on  as  demon- 
strating that  result. 

It  is  said  the  rate  sheets  filed  with  the 
Interstate  Commerce  Commission,  if 
they  sustained  the  contract,  were  not 
posted,  and  therefore  the  contract  must 
be  treated  as  having  nothing  to  rest  up- 
on. But  the  proposition  is  adversely 
disposed  of  by  several  of  the  cases  above 
cited.  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  652,  57  L.  ed.  683, 
668,  33  Sup.  Ct.  Rep.  391;  Boston  ft  M. 
R.  Cb.  V.  Hooker,  233  U.  S.  97,  111,  58 
L.  ed.  868,  875,  L.R.A.1915B,  450,  34 
Sup.  Ct.  Rc^.  526,  Ann.  Cas.  1915D,  593 ; 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  v.  Ran- 
kin, 241  U.  S.  319,  327,  60  L.  ed.  1022, 
L.R.A.1917A,  265,  36  Sup.  Ct.  Rep.  555; 
New  York  C.  ft  H.  R.  R.  Cb.  v.  Beaham, 
242  U.  S.  148, 151,  ante,  210,  37  Sup.  Ct 
Rep.  43. 

But  it  is  urged  the  contract  of  limita- 
tion was  void  because  it  is  shown  to  have 
been  illegal;  that  isu  repugnant  to  the 
offtcial  tariff  sheets  filed  with  the  Inter- 
state    Commerce     Commission,     which, 
properly  authenticated,  were  offered  in 
evidence.     But,  turning  to  the  official 
tariff  sheets  as  found  in  the  record,  it  is 
apparent  that  the  terms  of  the  contract 
are  substantially  identical  with  the  state- 
ment in  the  tariff  sheets  as  to  the  rates 
concerning  the  shipment  of  live  stock, 
and  indeed,  comparing  the  two,  it  is  im- 
possible to  reach  any  other  conclusion 
than  that  the   [64]  provisions  of  the 
contract  were  copied  from  the  provi- 
sions of  tariff  sheets.    In  substance  the 
argument    rests    upon    the    assumption 
which  we  have  already  disposed  of;  that 
is,  that  the  contract  only  provided  for  a 
limitation  in  the  event  of  a  declaration 
of  value  by  the  shipper,  and  left  no  room 
for  such  a  limitation  where  the  shipper 
obtained  the  lowest  possible  rate  by  mak- 
ing no  valuation,  and  accepting  the  pri- 
mary limit  of  value  stated  in  the  con- 
tract by  the  carrier.    The  argument  as 
we  are  now  considering  it,  however,  pro- 
•oeeds  not  solely  upon  the  text  of  the  con- 
tract and  the  tariff  sheets  concerning 
the  carriage  of  live  stock,  but  addition- 
ally upon  the  effect  produced  upon  such 
provisions  by  clauses  in  the  tariff  sheets 
relating  to  the  valuation  of  merchandise. 
The  argument  in  this :  that  as  in  the  rate 
schedules    dealings     with    merchandise 
valuation  it  is  expressly  provided  that 
the  primary  limitation   of  value  fixed 
«t4 


shall  be  the  measure  of  the  charge  and 
liability  unless  another  and  higher  valu- 
ation be  declared,  such  rule  ought  not  to 
be  deduced  from  the  provisions  as  to 
live  stock  valuation  where  that  stipula- 
tion is  not  found  in  express  terms,  and 
hence  that,  in  the  absence  of  an  express 
valuation  in  a  live-stock  contract  by  a 
shipper,  no  primary  limitation  on  value 
is  possible,  and  thus  the  rule  of  the 
lesser  the  rate  the  g^reater  the  responsi- 
bility would  necessarily,  in  the  case  of 
live  stock,  come  to  pass.  Incongruous  as 
this  result  would  be,  it  is  said  that  it 
should  be  applied  since,  in  the  rate  sheet 
concerning  merchandise,  it  is  declared 
in  f  d  that  ^these  charges  must  not  be 
applied  to  live  animals,  Uve  birds  or  live 
stock  (see  f  g),"  that  is,  the  live-stock 
paragraph.  But  to  give  to  the  danse 
the  imix>rt  claimed  for  it  would  be  to 
cause  it  to  accomplish  the  very  result 
which  it  was  obviously  intended  to  pre- 
vent; that  is,  the  control  or  modifica- 
tion of  the  charges  contained  in 
live-stock  clauses  by  the  provisions  as 
to  merchandise  charges.  Indeed,  the 
complete  answer  to  the  proposition  is  the 
one  which  we  [65]  have  previously 
pointed  out  in  considering  the  argument 
in  another  form  of  statement, — ^that  to 
accede  to  it  would  require  a  plain  disre- 
gard of  the  fixing  of  a  primary  valuation 
by  the  terms  of  the  contract  and  the 
sanction  of  the  right  to  do  so,  found  in 
the  express  words  of  the  rate  sheets. 

Finally,  it  is  said  that  the  right  to 
limit  ought  not  to  be  recognized  in  the 
presence  of  a  controversy  and  confiicting 
tendencies  of  proof  as  to  whether  the 
limitation  of  liability  was  called  to  the 
attention  of  the  shipper,  and,  if  one  as- 
pect be  accepted,  of  the  possibility  that 
the  contract  was  signed  by  the  shipper 
in  ignorance  of  the  clause.  But  here 
again  the  contention  but  overlooks  the 
very  foundation  upon  which  the  princi- 
ple settled  by  the  adjudged  cases  rests 
and  disregards  the  express  ruling  in 
some  of  them,  that  the  effect  of  a  con- 
tract made  and  signed  by  shipper, 
which  is  lawful  from  the  point  of 
view  of  the  established  rate  sheets,  may 
not  be  avoided  by  the  suggestion  that, 
by  neglect  or  inattention,  the  contract 
which  was  entered  into  was  never  read. 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  v.  Ran- 
kin, 241  U.  S.  319,  60  L.  ed.  1022,  L.R.A. 
1917 A,  265,  36  Sup.  Ct.  Rep.  655;  New 
York  C.  ft  H.  R.  R.  Co.  v.  Beaham,  242 
U.  S.  148, 151,  ante,  210,  216,  37  Sup.  Ct. 
Rep.  43. 

As  from  what  we  have  said  it  follows 
that  the  shipper  should  not  have  been 
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permitted,  after  obtaining  the  lowest 
possible  rate  based  uix>n  a  valuation  to 
which  his  right  of  recovery  in  case  of 
loss  was  limited,  to  recover,  upon  the 
happening  of  the  loss,  an  amount  wholly 
disproportionate  and  inconsistent  with 
the  rate  paid,  contrary  to  the  express 
terms  of  the  contract,  it  results  that  the 
judgment  below  must  be  and  it  is  re- 
veraed  and  the  case  remanded  for  fur- 
ther proceedings  not  inconsistent  with 
this  opinion. 
And  it  is  so  ordered. 


[661  MINNEAPOLIS  &  ST.  LOUIS  RAIL- 
ROAD  COMPANY,  Plff.  in  Err., 

•         V. 

NORA  GOTSCHALL,  as  Administratrix  of 
the  Estate  of  Merlin  E.  Gotschall,  De- 


(See  S.  0.  Reporter's  ed.  66-68.) 

Brtdenoe  —  preenmptlon  «-  Inferring 
negligence  from  opening  of  antomat- 
le  ooopler. 

1.  Negligence  may  be  inferred  from 
the  mere  openins  of  an  automatic  coupler 
while  a  tram  which  was  transporting  inter- 
state freight  was  in  motion,  thereby  caus- 
ing the  death  of  a  brakeman,  in  view  of 
the  podtive  duir  imposed  by  the  Federal 
statutes  to  fumuh  safe  appliances  for  the 
coupling  of  cars. 

[For  other  eases,  see  Brtdenee,  II.  h,  8;  Mas- 
ter and  Serrmnt,  U.  a,  3,  in  Digest  Sup. 
Ct.    1908.] 

Trial  —  sufficiency  of  eyidence  to  go  to 

Jury  —  employers*  liability  —  safety 

appliances  —  pecuniary  loss. 

2.  An  action  under  the  Federal  Em- 
ployers' Liability  Act  for  the  death  of  a 
minor  need  not  be  taken  from  the  jury  on 
the  ground  that  there  was  no  evidence  of 
pecuniary  loss  resulting  to  the  father,  on 
who9e  b^alf  the  suit  was  brought,  where, 
under  the  local  law,  a  father  la  entitled  to 
the  earnings  of  his  son  during  minority. 
(For  other  cases,  see  Trial,  VI.  b,  in  Digest 
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IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Minnesota  to  review  a 
judgment  which,  on  a  second  appeal,  af- 
firmed a  judgment  of  the  District  Ck>urt 
of  Ramsey  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  for  a 
death,  brought  under  the  Federal  Em- 
ployers' Liability  Act.    Affirmed. 

See  same  case  below,  on  first  appeal, 
125  Minn.  525, 147  N.  W.  430;  on  second 
appeal,  130  Minn.  33,  153  N.  W.  120. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Bremnar  and 
Frederick  M.  Miner  submitted  the  cause 
for  plaintiff  in  error: 

The  sui>reme  eourt  of  Minnesota  erred 
in  adjudging  and  deereeing  that  the  rule 
of  res  ipsa  loauitur  applied  to  the  facts 
disclosed  by  the  testimony  in  this  case. 
Such  rule  between  master  and  servant 
is  not  applicable  under  the  law  as  con- 
strued by  this  court. 

Patton  V.  Texas  ft  P.  R.  Co.  179  U.  S. 
658,  45  L.  ed.  361,  21  Sup.  Ct  Rep.  275; 
Looney  v.  Metropolitan  R.  Co.  200  U.  S. 
480,  50  L.  ed.  564,  26  Sup.  Ct.  Rep.  303, 
19  Am.  Neg.  Rep.  627;  Great  Northern 
R.  Co.  V.  Wiles,  240  U.  S.  444,  60  L.  ed. 
732,  36  Sup.  Ct  Rep.  406. 

The  supreme  court  of  Minnesota  erred 
in  holding,  adjudging,  and  decreeing  that 
the  testimony  offered  upon  the  trial  was 
sufficient  to  warrant  the  jury  in  finding 
as  a  fact  that,  had  the  deceased  sur- 
vived, he  would  probably  have  contrib- 
uted to  his  father  the  sum  found  by  the 
verdict,  or  any  other  sum,  and  that  the 
complaint  was  sufficient  to  tender  such 
issue  for  trial;  and,  by  so  holding,  ad- 
judging, and  decreeing  the  supreme 
court  of  Minnesota  deprived  this  appel- 
lant of  a  right  guaranteed  to  it  by  that 
act  of  Congress  passed  June  22,  1908, 
commonly  Imown  as  the  Federal  Employ- 
ers' Liability  Act. 

Michigan  C.  R.  Co.  v.  Yreeland,  227 
U.  S.  69,  57  L.  ed.  417,  33  Sup.  Ct  Rep. 
192,  Ann.  Cas.  1914C,  176;  American 
R.  Co.  V.  Didricksen,  227  U.  S.  145,  67 
L.  ed.  456,  33  Sup.  Ct  Rep.  224;  St. 
Louis,  L  M.  &  S.  R  Co  v.  Hesterly,  228 
U.  S.  702,  67  L.  ed.  1031,  33  Sup.  Ct 
Rep.  703 ;  St.  Louis,  S.  F.  ft  T.  R.  Co.  v. 
Scale,  229  U  S.  156,  57  L.  ed.  1129,  33 


Note. — On  duty  and  liability  under 
Federal  and  state  railway  safety  appli- 
ance acts — see  notes  to  Chicago,  M.  ft 
St  P.  R.  Co.  V.  United  States,  20  L.R.A. 
(N.S.)  473,  and  Lake  Shore  ft  M.  S.  R. 
Co.  V.  Benson,  41  L.R.A.(N.S.)  49. 

On  applicability  of  maxim  ''Res  ipsa 
loquitur^  as  between  master  and  serv- 
ant— see  notes  to  Fitzgerald  v.  Southern 
•1  li.  ed. 


R.  Co.  6  L.R.A.(N.S.)  337,  and  Byers  v. 
Carnegie  Steel  Co.  16  L.R.A.(N.S.)  214. 
On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers' 
Liability  Act — see  notes  to  Lamphere  v. 
Oregon  R.  ft  Nav.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  v. 
Horton,  LJt Jl.1915C,  47, 
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Sup.  Ct.  Rep.  651,  Amu  Cas.  1914C,  166; 
Gulf  C.  &  S.  F.  B.  Co.  V.  McGinnia,  228 
U.  8. 173,  57  L.  ed.  785,  33  Sup.  Ct  Rep. 
426,  3  N.  C.  C.  A.  806. 

Mr.  lisrle  Pettijolin  argued ''the  cause, 
and,  with  Mr.  W.  R.  Duxbury,  filed  a 
brief  for  defendant  in  error: 

One  is  not  required  to  prove  the 
causal  connection  between  the  negligence 
and  the  injury  by  direct  evidence.  The 
evidence  must  be  consistent  with 
plaintiff's  theory  of  how  the  injuries 
occurred.  If  circumstantial  evidence  fur- 
nishes a  reasonable  basis  for  the  infer- 
ence by  the  jury  of  the  ultimate  fact 
that  the  alleged  negligence  was  the  cause 
of  the  injury  complained  of,  it  is  suffi- 
cient proof  of  the  causal  connection  to 
support  the  verdict.  Questions  of  issu- 
able fact  in  all  civil  cases  become  ques- 
tions for  the  court  when  and  only  wher 
but  one  reasonable  inference  can  be 
drawn  from  the  evidence;  in  other 
words,  when  the  evidence  is  conclusive 
one  way  or  the  other  (in  this  case  the 
only  reasonable  inference  which  can  be 
drawn  favors  defendant  in  error,  and 
even  as  a  question  to  be  decided  by  the 
court  necessarily  supports  the  verdict 
rendered) . 

Rogers  v.  Minneapolis  &  St.  L.  R.  Co. 
99  Minn.  34,  108  N.  W.  868;  Flack  v. 
Western  U.  Teleg.  Co.  106  Minn.  337, 
118  N.  W.  1022;  Moores  v.  Northern  P. 
R.  Co.  108  Minn.  100, 121  N.  W.  392. 

The  questions  sought  to  be  raised  by 
plaintiff  in  error  herein  come  squarely 
within  the  rule  stated  in  Chicago  Junc- 
tion R.  Co.  V.  King,  222  U.  S.  222,  56 
L.  ed.  173,  32  Sup.  Ct.  Rep.  79.  See 
also  Great  Northern  R.  Co.  v.  EInapp, 
240  U.  S.  464,  60  L.  ed.  745,  36  Sup.  Ct. 
Rep.  399. 

This  court  has  indicated  on  at  least 
two  occasions  that  the  doctrine  res  ipsa 
loquitur  applies,  provided  the  facts  mak- 
ing its  application  proper  exist. 

Southern  Railway-Carolina  Div.  v. 
Bennett,  233  U.  S.  80-86,  58  L.  ed.  860- 
863,  34  Sup.  Ct.  Rep.  566,  10  N.  C.  C. 
A.  853;  Sweeney  v.  Ervi^g,  228  U.  S. 
233,  57  L.  ed.  815,  33  Sup.  Ct.  Rep. 
418,  Ann.  Cas.  1914D,  905. 

The  lower  Federal  courts  have  estab- 
lished the  same  rule. 

Byers  v.  Carnegie  Steel  Co.  16  L.R.A. 
(N.S.)  214,  86  C.  C.  A.  347,  159  Fed. 
347;  Lucid  v.  E.  L  Du  Pont  De  Nemours 
Powder  Co.  L.R.A.—  ,  — ,  118  C.  C.  A. 
61,  199  Fed.  377. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 
Basing  her  cause  of  action  upon  the 
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Federal  Employers'  Liability  Act,  the 
defendant  in  error,  as  administratnx  of 
the  estate  of  Merlin  E.  Qotschall,  de- 
ceased, sued  to  recover  from  the  railroad 
company,  plaintiff  in  error,  damages  re- 
sulting ^m  his  death,  alleged  to  have 
been  occasioned  by  the  n^ligenee  of  the 
company  while  he  was  in  its  employi  en- 
gaged in  interstate  oommeree.  On  this 
writ  of  [67]  error  a  reversal  is  sought 
of  the  action  of  the  court  below  in  af- 
firming a  judgment  entered  by  the  trial 
court  on  the  verdict  of  a  jury  in  favor 
of  the  plaintiff. 

The  evidence  tended  to  show  the  fol- 
lowing facts :  Ck>tschall,  a  minor,  twenty 
years  old,  at  the  time  in  question  was 
head  brakeman  on  an  extra  freight  train 
running  from  Albert  Lea,  Minnesota, 
to  Minneapolis,  and  transporting  inter- 
state commerce  merchandise.  As  the 
train  left  Jordan,  an  intermediate  sta- 
tion, Gotschall  boarded  a  car  toward  the 
rear  end  and  was  proceeding  along  the 
tops  of  the  cars  toward  the  locomotive 
when  the  train  separated  because  of 
the  opening  of  a  coupler  on  one  of  the 
cars,  resulting  in  an  automatic  setting 
of  the  emergency  brakes  and  a  sudden 
jerk,  which  threw  Qotschall  off  the  train 
and  under  the  wheels. 

The  jury,  under  an  instruction  of  the 
court,  was  permitted  to  infer  negligence 
on  the  part  of  the  company  from  the 
fact  that  the  coupler  failed  to  perform 
its  function,  there  being  no  other  proof 
of  negligence.  It  is  insisted  this  was 
error,  since,  as  there  was  no  other  evi- 
dence of  negligence  on  the  part  of  the 
company,  the  instruction  of  the  court 
was  erroneous  as,  from  whatever  point 
of  view  looked  at,  it  was  but  an  appli- 
cation of  the  principle  designated  as  res 
ipsa  loquitur,  a  doctrine  the  unsoundness 
of  which,  it  is  said,  plainly  results  from 
the  decisions  in  Patton  v.  Texas  ft  P.  R. 
Co.  179  U.  S.  658,  45  L.  ed.  361,  21  Sup. 
Ct.  Rep.  275,  and  Looney  v.  Metropoli- 
tan R.  Co.  200  U.  S.  480,  50  L.  ed.  564, 
26  Sup.  Ct.  Rep.  303,  19  Am.  Neg.  Rep. 
627.  We  think  the  contention  is  with- 
out merit  because,  conceding  in  the  full- 
est measure  the  correctness  of  the  ruling 
announced  in  the  cases  relied  upon  to 
the  effect  that  negligence  may  not  be  in- 
ferred from  the  mere  happening  of  an 
accident  except  under  the  most  excep- 
tional circumstances,  we  are  of  opinion 
such  principle  is  here  not  controlling  in 
view  of  the  positive  duty  imposed  by 
the  statute  upon  the  railroad  to  furnish 
safe  appliances  for  the  coupling  of  cars. 
St.  Louis,  1.  M.  ft  S.  R.  Co.  v.  Taylor, 
210  [68]  U.  S.  281,  294,  295,  51  L.  ed. 
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1061, 1067, 1068,  28  Sup.  a.  Rep.  616,  21 
Am.  Neg.  Rep.  464;  Chicago,  B.  ft  Q.  R. 
Co.  y.  United  States,  220  U.  S.  669,  676, 
66  L.  ed.  682,  688,  31  Sup.  Ct.  Rep.  612 : 
Delk  V.  St.  Louis  ft  S.  F.  R.  Co.  220 
U.  S.  680,  686,  66  L.  ed.  690,  696,  31 
Sup.  Ct.  Rep.  617;  Texas  ft  P.  R.  Co.  v. 
Rigsby,  241  U.  S.  33,  43,  60  L.  ed.  874, 
878,  36  Sup.  Ct.  Rep.  482. 

Again  it  is  insisted  that  error  was 
committed  in  submitting  the  case  to  the 
jury  because  there  was  no  evidence  of 
pecuniary  loss  resulting  to  Qotschall's 
father,  on  whose  behalf  the  suit  was 
brought.  But  this  disr^^ards  the  undis- 
puted fact  that  the  deceased  was  a 
minor,  and  as,  under  the  Minnesota  law, 
the  father  was  entitled  to  the  earnings 
of  his  son  during  minority,  the  question 
is  one  not  of  right  to  recover,  but  only  of 
the  amount  of  damages  wnich  it  was 
proper  to  award. 

Affirmed. 


OmO    RIVER    CONTRACT    COMPANY, 

Plff.  in  Err,, 

V. 

HONORABLE     THOMAS     R.     GORDON, 
Judge  JeiferBon  Circuit  Court 

(See  8.  C.  Reporter's  ed.  68-72.) 

State  oonrta  —  JarlsdloUon  —  personal- 
Injary  action  —  acetdent  on  govern- 
ment work. 

1.  A  state  court  is  not  without  jiuris- 
diction  of  a  personal-injury  action  merely 
because  the  parties,  at  the  time  of  the  ac- 
cident, were  engaged  in  work  under  a  con- 
tract with  the  United  States  government. 
(For  other  cases,  see  Courts,  YI.  b,  In  Digest 

Sup.  Ct.  1008.1 

Writ  and  process  —  serrice  on  foreign 
corporation  ^  doing  business  in  state. 

2.  A  foreign  corporation  engaged  in 
constructing,  under  a  contract  with  the 
United  States  government,  a  canal  on  a 
parcel  of  land  known  as  the  "Canal  Reserva- 
tion," acquired  by  the  United  States  by  pur- 
chase or  condemnation  from  the  state,  with 
the  content  of  its  legislature,  is  doing  busi- 
ness within  the  state  so  as  to  be  amenable 
to  the  jurisdiction  of  the  state  courts,  even 
conceding  that  such  reservation  was  within 
the  exclusive  jurisdiction  of  Congress, 
where,  in  order  to  dispose  of  the  material 
excavated,  a  line  of  railway  had  been  built 
by  the  corporation,  extending  bevond  the 
reaervation,  and  connecting  with  the  tracks 
of  a  railway  company  upon  whose  property 

Note. — On  the  locality  of  jurisdiction 
of  state  court  over  foreign  corporation 
— see  note  to  Boyer  y.  Northern  P.  R. 
Co.  70  L.R.A.  692. 
•  1  li.  ed. 


witliin  the  state  all  the  earth  and  rocks 
were  dumped. 

[For  other  cases,  see  Writ  and  Process,  III. 
C  2,  b,  In  Digest  Sap.  Ct   1008.] 

State  courts  —  Jariadiction  —  foreign 
corporation  —  personAl-inJury  action 
—  accident  on  government  land. 

3.  The  jurisdiction  of  state  courts  over 
a  personal-mjury  action  against  a  foreign 
corporation  doing  business  within  the  state 
so  as  to  be  amenable  to  service  of  process 
there  is  not  defeated  because  the  injury  out 
of  which  the  cause  of  action  arose  happened 
on  land  over  which  the  Federal  government 
had  exclusive  jurisdiction. 
[For  other  cases,  see  Coorts,  YL  b,  la  Dl- 
fest  Sup.  Ct  1S08.] 

[No.  594.] 

Argued  and  submitted  April  9,  1917.    De- 
cided May  21,  1917. 

IK  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a 
judgment  dismissing  the  petition  for  a 
writ  of  prohibition  directed  to  the  judge 
of  the  Circuit  Court  of  Jefferson  County, 
in  that  state,  to  restrain  further  pro- 
ceedings in  a  personal-injury  action 
brought  against  a  foreign  corporation 
engaged  on  work  for  the  Federal  govem- 
wiAfitr    Affirmed. 

See  same  >ca8e  below,  170  Ky.  412, 186 
S.  W.  178. 

The  facts  are  stated  in  the  o|>inion. 

Mr.  William  Overton  Harris  argued 
the  cause^  and,  with  Mr.  A.  E.  Richards, 
fied  a  brief  for  plaintiff  in  error : 

Jurisdiction  over  the  person  of  the 
Contract  Company  must  have  been  ac- 
quired by  service  of  process  or  by 
waiver. 

International  Harvester  Co.  ▼.  Com. 
147  Ky.  665, 146  S.  W.  393. 

Jurisdiction  was  not  acquired  by 
waiver. 

Louisville  Home  Teleph.  Co.  t.  Beeler, 
125  Ky.  366,  101  S.  W.  397;  Gainesboro 
Teleph.  Co.  v.  Buekner,  160  Ky.  604, 169 
S.  W.  1000;  Barnes  y.  Union  Cent  L. 
Ins.  Co.  168  Ky.  253,  182  S.  W.  169. 

Jurisdiction  was  not  acquired  by  serv- 
ice of  summons. 

Mechanical  Applianee  Co.  ▼.  Castle- 
man,  215  U.  S.  441, 64  L.  ed.  275,  30  Sup. 
Ct.  Rep.  125;  Hemdon-Carter  Co.  y. 
James  N.  Norris,  Son  ft  Co.  224  U.  S. 
499,  56  L.  ed.  858,  32  Sup.  Ct.  Rep.  550; 
St.  Lfouis  Southwestern  K.  Co.  y.  Alex- 
ander, 227  U.  S.  226,  57  L.  ed.  488,  33 
Sup.  Ct.  Rep.  245,  Ann.  Cas.  1915B,  77; 
International  Harvester  Co.  y.  Kentucky, 
234  U.  S.  579,  583,  58  L.  ed.  1479,  1481, 
34  Sup.  Ct  Rep.  944. 

The  Contract  Company  was  not  doing 
business  in  Kentucky. 
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International  Harvester  Co.  v.  Com. 
147  Ky.  666, 145  S.  W.  393,  id.  234  U.  S. 
579,  68  L.  ed.  1479,  34  Sup.  Ct.  Rep. 
044;  St.  Louis  Southwestern  R.  Co.  v. 
Alexander,  227  U.  S.  218,  226,  57  L.  ed. 
486,  488,  33  Sup.  Ct.  Rep.  246,  Ann.  Cas. 
1916B,  77;  Hemdon-Carter  Co.  v.  James 
N.  Norris  Son  &  Co.  224  U.  S.  496,  56 
L.  ed.  867,  32  Sup.  Ct.  Rep.  650;  Com- 
mercial Mut.  Acci.  Co.  V.  Davis,  213  U. 
S.  246,  266,  63  L.  ed.  782,  787,  29  Sup. 
Ct  Rep.  446;  Washington-Virginia  R. 
Co.  V.  Real  Estate  Trust  Co.  238  U.  S. 
186,  59  L.  ed.  1262,  36  Sup.  Ct.  Rep. 
818;  Green  v.  Chicago,  B.  &  Q.  R.  Co. 
205  U.  S.  530,  51  L.  ed.  916,  27  Sup.  Ct. 
Rep.  595;  Haskins  &  Sells  v.  Kelly,  77 
Kan.  165,  93  Pac.  605;  Rich  v.  Chicago, 
B.  &  Q.  R.  Co.  34  Wash.  14,  74  Pac. 
1008;   Advance  Lumber  Co.  v.  Moore, 
126  Tenn.  313,  148  S.  W.  213;  Bradbury 
v.  Waukegan  Min.  &  Smelting  Co.  113 
111.  App.  600 ;  Penn  Collieries  Co.  y.  Mc- 
Keever,  93  App.  Div.  303,  87  N.  Y.  Supp. 
869 ;  Mergenthaler  Linotype  Co.  v.  Hays, 
182    Mo.    App.    113,    168    S.    W.    239; 
Thomas  Mfg.  Co.  v.  Thede,  186  111.  App. 
248;  Kline  Bros.  &  Co.  v.  German  Union 
F.  Ins.  Co.  147  App.  Div.  790,  132  N.  Y. 
Supp.  181;   System  Co.  v.  Advertisers' 
Cyclopedia  Co.  121  N.  Y.  Supp.  611; 
Caledonian  Coal  Co.  v.  Baker,  196  U.  S. 
432,  49  L.  ed.  640,  25  Sup.  Ct.  Rep.  376 ; 
Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  S. 
194,  37  L.  ed.  699, 13  Sup.  Ct.  Rep.  869 ; 
W.  S.  Tyler  v.  Ludlow-Saylor  Wire  Co. 
236  U.  S.  723,  59  L.  ed.  808,  35  Sup.  Ct. 
Rep.  468;  Eirich  v.  Donnelly  Contract- 
ing Co.  104  Fed.  1;  Evansville  Courier 
Co.  V.  United  Press,  74  Fed.  918;  St. 
Louis    Wire-Mill    Co.    v.    Consolidated 
Barb-Wire    Co.    32    Fed.    802;    United 
States  V.  American  Bell  Teleph.  Co.  29 
Fed.  17;  Frey  &  Son  v.  Cudahy  Packing 
Co.  228  Fed.  209;  Inteniational  Text- 
book Co.  V.  Pigg,  217  U.  S.  91,  104,  54 
L.   ed.  678,  684,  27  L.R.A.(N.S.)   493, 
30  Sup.  Ct.  Rep.  481, 18  Ann.  Cas.  1103 ; 
Doe  V.  Springfield  Boiler  &  Mfg.  Co.  44 
C.  C.  A.  128,  104  Fed.  687;  BeUefield 
Co.  V.  Carlton  Investing  Co.  143  C.  C.  A. 
143,  228  Fed.  621 ;  Thomp.  Corp.  §  7997. 

The  Canal  Reservation  was  Federal 
territory,  foreign  to  the  state  of  Ken- 
tuckv 

United  States  v.  Tucker,  122  Fed.  518; 

Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 

U.  S.  526,  29  L.  ed.  264,  5  Sup.  Ct.  Rep. 

995;  United  States  v.  Andem,  158  Fed. 

996;  Western  U.  Teleg.  Co.  v.  Chiles, 

214  U.  S.  274,  53  L.  ed.  994,  29  Sup. 

Ct.  Rep.  613;  Pahner  v.  Barrett,  162  U. 

S.  399,  40  L.  ed.  1015,  16  Sup.  Ct.  Rep. 

837;  State  ex  rel.  Jones  y.  Mack,  23 
••8 


Nev.  359,  62  Am.  St.  Bep.  811,  47  Pac 
763;  Mitchell  v.  Tibbetts,  17  Pick.  298; 
Shmit  V.  Day,  27  Or.  110,  39  Pac  870; 
Foley  V.  Shriver,  81  Va.  568;  Dibble  v. 
Clapp,  31  How.  Pr.  420 ;  Sinks  v.  Reese, 
19  Ohio  St.  306,  2  Am.  Rep.  397;  Bank 
of  Phoebus  v.  Byrum,  110  Va.  708,  27 
L.R.A.(N.S.)  436,  135  Am.  St.  Bqp.  953, 
67  S.  B.  349;  Crook  v.  Old  Point  Com- 
fort  Hotel  Co.  64  Fed.  604;  Haxkness  v. 
Hyde,  98  U.  S.  476,  26  L.  ed.  237;  Beek- 
man  v.  Hudson  River  W.  S.  R.  Co.  35 
Fed.  3;  3  Story,  Const,  p.  103;  13  Ops. 
Atty.  Gen.  461;  20  Ops.  Atty.  Gen.  611; 
21  Ops.  Atty.  Gen.  18,  456;  24  Ops. 
Atty.  Gen.  617;  Madden  y.  Arnold,  162 
N.  Y.  638,  57  N.  E.  1116;  Hoffman  v. 
Leavenworth  Light,  Heat  &  P.  Co.  91 
Kan.  460,  60  L.R.A.(N.S.)  574,  138  Pac 
632;  Steele  v.  Halligan,  229  Fed.  1011. 

Prohibition  was  the  only  adequate 
remedy. 

Southern  Coal  &  Coke  Co.  y.  Bowling 
Green  Coal  Co.  161  Ky.  477,  170  S.  W. 
1186;   Western  Life  Indemnity  Co.  v. 
Rupp,  236  U.  S.  261,  69  L.  ed.  220,  35 , 
Sup.  Ct.  Rep.  37. 

Mr.  Matthew  0'D<Aer^  submitted  the 
cause  for  defendant  in  error.  Mr.  Mor- 
ton K.  Yonts  was  on  the  brief: 

The  state  court  has  jurisdiction  of  the 
subject  of  the  action. 

Stone  V.  United  SUtes,  167  U.  S.  176, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778; 
Chicago,  R.  I.  &  P.  B.  Co.  y.  McGlinn, 
114  U.  S.  542,  29  L.  ed.  270,  6  Sup.  Ct. 
Rep.  1006 ;  Dennick  v.  Central  R.  Co.  103 
U.  S.  11,  26  L.  ed.  439;  Louisville  &  N. 
R.  Co.  V.  Whitlow,  19  Ky.  L.  Rep.  1931, 
41  L.R.A.  614,  43  S.  W.  711;  Austin  y. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  122  Ky. 
304,  6  L.R.A.(N.S.),  756,  91  S.  W,  742. 

Plaintiff  in  error  is  estopped  to  ques- 
tion the  validity  of  the  service  of  proc- 
ess upon  its  named  agent  in  Kentucky. 

Old  Wayne  Mut.  Life  Asso.  v.  Mc- 
Donough,  204  U.  S.  8,  61  L.  ed.  345,  27 
Sup.  Ct.  Rep.  236;  Fruin-Colnon  Con- 
tracting Co.  y.  Chatterson,  146  Ky.  604| 
40  L.R.A.(N.S.)  857,  143  S.  W.  6. 

The  contention  of  plaintiff  in  error  is 
based  on  an  erroneous  construction  of 
subsection  17,  §  8,  article  1,  of  the  Con- 
stitution of  the  United  States. 

Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  526,  29  L.  ed.  264,  5  Sup.  Ct 
Rep.  996. 

The  temporary  restraining  order  was 
not  revived  by  the  supersedeas. 

Runyon  v.  Bennett,  4  Dana,  699,  29 
Am.  Dec.  431;  Gardiner  v.  Continental 
Ins.  Co.  31  Ky.  L.  Rep.  69,  101  S.  W. 
911;  May  y.  Com.  160  Ky.  785,  170  S. 

244  U.  8. 
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W.  493  J  First  Nat  Bank  v.  Dutcher,  128 
Iowa,  413,  1  L.B.A.(N.S.)  142,  104  N. 
W.  497;  State  ex  rel.  Bosch  v.  Dillon, 
96  Mo.  56,  8  S.  W.  781;  Gardiner  v. 
(Gardiner,  87  N.  Y.  18;  Gknet  v.  Delaware 
ft  H,  Canal  Co.  113  N.  Y.  475,  21  N.  E. 
390:  Hawkins  y.  State,  126  Ind.  296,  26 
N.  E.  43;  Sixth  Ave.  B.  Co.  v.  Gilbert 
Elev.  B.  Co.  71  N.  Y.  430;  James  v. 
Markham,  125  N.  C.  145,  34  S.  E.  241; 
Bullion,  B.  &  C.  Min.  Co.  v.  Eureka  Hill 
Min,  Co.  5  Utah,  151,  13  Pac.  174,  15 
Mor.  Min.  Bep.  449;  State  ex  rel.  Gib- 
son V.  Superior  Ct.  39  Wash.  115,  1 
L.B.A.(N.S.)  554,  109  Am.  St.  Rep.  862, 
80  Pac  1108,  4  Ann.  Cas.  229;  Ohio 
Biver  Contract  Co.  v.  Gordon,  172  Ky. 
407, 189  S.  W.  451;  Kitchen  v.  Randolph, 
93  U.  S.  86,  23  L.  ed.  810 ;  Sage  v.  Cen- 
tral B.  Co.  93  U.  S.  412,  22  L.  ed.  933. 

Plaintiff  in  error  confuses  the  ad- 
miralty jurisdiction  of  United  States 
courts  with  their  general  jurisdiction. 

Cooley,  Const.  Lim.  2d  ed.  p.  155;  1 
Gye.  816;  Price  v.  The  Belle  of  the  Coast, 
66  Fed.  62;  The  Mary  Garrett,  63  Fed. 
1009;  Johnson  v.  Chicago  &  P.  Elevator 
Co.  119  U.  S.  388,  30  L.  ed.  447,  7  Sup. 
Ct  Bep.  254;  Ft.  Leavenworth  B.  Co.  v. 
Lowe,  114  U.  S.  525,  29  L.  ed.  264,  5  Sup. 
Ct.  Bep.  995. 

The  writ  of  prohibition  cannot  be  in- 
voked where  the  error,  if  any,  can  be 
corrected  on  appeal. 

Ohio  Biver  Contract  Co.  v.  Gterdon,  170 
Ky.  412,  186  S.  W.  178;  Bank  Lick 
Tump.  Co.  V.  Phelps,  81  Ky.  613 ;  Hughes 
V.  Holbrook,  32  Ky.  L.  Bep.  1210,  108  S. 
W.  225;  Thomas  v.  Davis,  33  Ky.  L.  Bep. 
569,  110  S.  W.  408:  Com.  v.  Weissinger, 
143  Ky.  368,  136  S.  W.  875;.  White  v. 
Kirby,  147  Ky.  497,  144  S.  W.  369. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court : 

In  July,  1914,  one  Haines  sued  the 
Ohio  Biver  Contract  Company,  the 
plaintiff  in  error,  and  Swisher,  one  of 
its  employees,  in  the  circuit  court  of 
Jefferson  county,  Kentucky,  to  recover 
damages  resulting  from  personal  injuries 
alleged  to  have  been  occasioned  by  the 
negligence  of  the  defends*  ts  while 
H^es  was  in  the  employ  of  the  com- 
pany. The  defendant  company  by  ap- 
propriate pleadings  challenged  the  power 
of  the  court  to  entertain  the  suit,  both 
because  of  the  want  of  jurisdictipn  over 
the  corporation  and  .over  the  subject- 
matter  of  the  suit.  Briefly  the  facts 
were  these: 

The  Contract  Company  was  a  corpo- 
ration organized  [70]  under  the  laws  of 
Indiana,  and  had  its  principal  place  of 
61  L.  ed. 


business  in  that  state.  At  the  time  in 
question  it  was  engaged  within  tho 
geographical  Imts  of  the  state  of  Ken- 
tucky in  constructing,  under  It  contract 
with  the  United  States  government,  a 
canal  with  locks  and  dam  on  the  Ohio 
river  on  a  piece  of  land  known  as  the 
Canal  Beservation,  acquired  by  the  Unit- 
ed States  by  purchase  or  condemnation 
from  the  state  of  Kentucky  with  the 
consent  of.  its  l^slature.  While  most 
of  the  work  under  the  contract  was  per- 
formed on  the  land  thus  acquired,  the 
earth  and  rocks  excavated  in  the  con- 
struction of  the  canal  were  hauled  over 
railroad  tracks  laid  by  the  defendant 
company  on  land  outside  of  the  Canal 
Beservation,  and,  through  an  arrange- 
ment with  the  Kentucky  &  Indiana  Ter- 
minal Bailway  Company,  were  dimiped 
on  its  property  in  the  state  of  Kentucky. 
The  accident  which  gave  rise  to  the  in- 
juries complained  of  occurred  in  the 
course  of  the  work  on  the  Canal  Beserva- 
tion. In  conformity  with  a  statute  of 
Kentucky  the  company  had  designated 
an  agent  in  the  state  upon  whom  process 
might  be  served  in  the  event  suits  were 
brought  against  it  in  the  state.  The 
summons  issued  in  the  cause  was  served 
on  the  designated  agent  when  he  was 
on  the  land  of  the  United  States,  but 
subsequently  an  alias  summons  was 
served  on  him  at  his  home  in  Louis- 
ville. 

Under  these  facts  it  was  insisted  the 
court  was  without  jurisdiction  (a)  be- 
cause when  the  accident  occurred  the 
company  and  the  plaintiff  were  engaged 
in  work  under  a  contract  with  the  Unit- 
ed States  government;  (b)  because  the 
cause  of  action  arose  on  land  acquired 
by  the  United  States  by  purchase  or 
condemnation  with  the  consent  of  the 
legislature  of  Kentucky,  and  therefore, 
under  article  1,  §  8,  clause  17,  of  the 
Constitution  of  the  United  States,  the 
jurisdiction  of  the  Federal  government 
was  exclusive;  (c)  because  the  service 
of  the  original  summons  was  void,  since 
it  was  made  upon  the  land  of  the  United 
States,  [71]  where,  it  was  insisted, 
state  process  cannot  run;  and  (d)  be- 
cause the  service  of  the  alias  summons 
was  also  void  since  the  company  trans- 
acted no  business  in  the  state,  and  the 
person  served  was  not  its  agent  for  any 
purpose  in  the  state,  but  represented 
the  company  only  in  its  work  on  the 
reservation.  The  objections  of  the  com- 
pany to  the  jurisdiction  were  overruled 
and  the  case  was  set  down  for  trial. 
Thereupon  the  company,  desiring  a  re- 
view of  the  jurisdictional  questions,  and 
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in  order  to  avoid  the  eonseqnences  of 
the  rule  under  the  Kentncky  practice 
that  the  appearance  of  a  party  on  ap- 
peal  operates  as  a  waiver  of  a  claim 
of  want  of  jurisdiction  over  his  person 
(Western  Life  Indemnity  Co.  v.  Rupp, 
236  U.  S.  261,  59  L.  ed.  220,  35  Sup.  Ct. 
Bep.  37),  applied  to  the  court  below  for 
a  writ  of  prohibition  directed  to  the 
trial  judge  to  restrain  him  from  proceed- 
ing further  in  the  cause.  A  temporary 
restraining  order  was  granted,  but,  on 
final  hearing,  the  petition  was  overruled 
and  the  writ  of  prohibition  denied,  and 
upon  the  theory,  which  was  adequately 
presented  below,  that  to  subject  the  de- 
fendant corporation  to  the  jurisdiction 
of  the  state  court  under  the  circum- 
stances stated  would  be  a  violation  of 
due  process,  in  conflict  with  the  14th 
Amendment,  this  writ  of  error  was 
prosecuted. 

At  the  present  term,  on  application  of 
the  plaintiff  in  error,  an  order  was  issued 
to  restrain  further  proceedings  in  th^ 
cause  in  the  courts  below  pending  the 
decision  of  the  case  here. 

We  at  once  put  out  of  view  the  con- 
tention that  the  trial  court  was  without 
jurisdiction  because  the  parties,  at  the 
time  of  the  accident,  were  engaged  in 
work  under  a  contract  with  the  United 
States  government,  since  the  want  of 
merit  in  the  propo9ition  has  been  previ- 
ously established.  Gromer  v.  Standard 
Dredging  Co.  224  U.  S.  362,  371,  56  L. 
ed.  801,  32  Sup.  Ct.  Rep.  499. 

The  remaining  contentions  are  also, 
we  think,  without  merit.  Conceding, 
for  the  sake  of  the  argument  only,  that 
[72]  the  Canal  Reservation  was  within 
the  exclusive  legislative  jurisdiction  of 
Congress,  it  is  clear  from  the  facts  we 
have  stated  that  the  business  carried  on 
by  the  corporation  was  not  confined  to 
the  land  owned  by  the  United  States, 
since  it  is  admitted  that,  in  order  to  dis- 
pose of  the  material  excavated  in  the 
construction  of  the  canal,  a  line  of  rail- 
way was  built  which  extended  beyond 
the  reservation  and  connected  with  the 
tracks  of  the  Kentucky  &  Indiana  Termi- 
nal Railway,  upon  whose  property  all 
of  the  earth  and  rocks  were  dumped. 
This  clearly  constituted  the  doing  of 
business  within  the  state  and  subjected 
the  corporation  to  the  jurisdiction  of  the 
Kentucky  courts.  Assuming  also,  for 
argument's  sake  only,  that  the  ori^al 
summons  was  void  because  served  on 
the  agent  designated  by  the  company 
while  he  was  on  the  reservation,  the  sub- 
sequent service  of  the  alias  summons 
on  the  agent  at  his  home  in  Louisville 
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was  valid,  since,  as  we  have  seen,  the 
company  was  doing  business  in  the  state. 
And  finally,  an  action  for  personal  in- 
juries being  in  its  nature  transitory  and 
susceptible  of  being  brought  in  any  juris- 
diction in  which  the  defendant  may  be 
impleaded,  there  is  no  foundation  for 
the  contention  that  the  court  had  no 
jurisdiction  over  the  subject-matter  of 
the  suit. 
Affirmed* 


FRANK  P.  CHESBROUGH,  Plff.  in  Err, 

V. 

FRANK  T.  WOODWORTH. 

(See  a  C.  Reporter's  ed.  72-79.) 

Appeal  —  review  of  facts  —  ooncorrenco 
of  two  coarts. 

1.  A  judgment  enforcing  the  personal  lia- 
bility of  directors  of  a  national  bank  to  a 
purchaser  of  stock  in  such  bank  in  reliance 
upon  false  reports  of  the  bank's  financial 
condition  to  the  Comptroller  of  the  Cur- 
rency, attested  by  them,  and  upon  the  dec- 
laration of  dividends  out  of  capital,  as- 
sented to  bv  them,  will  not  be  reversed  by 
the  Federal  Supreme  Court  on  the  facts, 
where  there  is  substantial  evidence  to  sup- 
port the  conclusion  twice  reached  by  the 
circuit  court  of  appeals  that  verdicts  against 
the  directors  had  sufficient  evidence  to  sus- 
tain them. 

[For  other  cases,  see  Appeal  and  Error,  YIIL 
U  6,  in  Digest  Sup.  CL  1908.] 

Federal  courts  —  Jurisdiction  —  Fed- 
eral question. 

2.  A  Federal  question  is  involved,  giv- 
ing a  Federal  district  court  jurisdiction,  un- 
der U.  S.  Rev.  Stat.  §  5198,  Ck>nip.  Stat 
1016,  i  9750,  and  the  Act  of  August  13, 
1888  (25  Stat,  at  L.  436,  chap.  866),  §  4, 
without  regard  to  citizenship,  in  an  action 
to  enforce  the  personal  liability  of  directors 
in  a  national  bank,  under  U.  S.  Rev.  Stat. 
§  5230,  Comp.  Stat.  1916,  §  9831,  for  the 
damages  suffered  by  one  who  has  purchased 
capital  stock  in  such  bank  in  reliance  upon 
false  reports  of  the  bank's  financial  condi- 
tion to  the  Comptroller  of  the  Currency, 
attested  by  them,  and  upon  the  declaration 
of  dividends  out  of  capital  instead  of  out 
of  net  profits,  assented  to  by  them. 

[For  other  cases,  see  Courts,  489-623,  in  Di- 
gest Sup.  Ct.  1908.] 

Note. — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Bagley 
V.  General  Fire  Extinguisher  Co.  53  L. 
ed.  U.  S.  605,  and  •St.  Anthony's  Church 
V.  Pennsylvania  R.  Co.  59  L.  ed.  U.  S. 
1119. 

On  jurisdiction  of  Federal  district 
court — see  note  to  Glass  v.  The  Betsey, 
1  L.  ed.  U.  S.  489. 

144  V.  S. 
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Nattonal  banks  —  liability  of  directors 
••  false  reports. 

3.  Directors  in  a  national  bank,  who, 
with  knowledge  of  their  falsity,  attested  re- 
ports  of  the  bank's  financial  condition,  made 
to  the  Cooiptroller  of  the  Currency,  as  re- 
quired by  U.  S.  Rev.  Stat.  §  6211,  Comp. 
Stat.  1916,  S  0774,  and  as  called  for  by  him, 
are  made  personally  liable  to  one  who  has 
sustained  a  loss  by  reason  of  his  purchase 
of  stock  in  the  bank  in  reliance  on  such 
false  reports,  by  §  5239  (Comp.  Stat.  1916, 
I  9831),  which  provides  that  in  case  the 
directors  knowingly  violate  or  knowingly 
permit  the  violation  of  any  of  the  provisions 
of  the  National  Bank  Act,  "every  director 
who  participated  in  or  assented  to  the  same 
shall  be  held  liable  in  his  personal  and  in- 
dividual capacity  for  all  damages  which  the 
association,  its  shareholders,  or  any  other 
person,  shall  have  sustained  in  consequence 
of  such  violation." 

(For  other  cases,  see  Banks,  IT.  e,  S,  In  Di- 
gest Sup.  Ct  1908.] 

National  banks  —  liability  of  directors 

—  false  reports  —  damages  personal 
to  one  snfferlnir  loss. 

4.  The  damages   recoverable  from  the 

directors    of    a    national    bank    in    a    suit 

brought   under   U.    S.    Rev.    Stat.    §    5230, 

Comp.  Stat.  1916,  §  9831,  by  one  who  has 

sustained  a  loss  by  reason  of  their  having 

knowingly  participated  in,  or  assented  to, 

a  violation  of  the  National  Bank  Act,  are 

personal  to  the  plaintiff.     He  sues  in  his 

own  right,  not  for  the  bank. 

[For  other  cases,  see  Banks,  lY.  e,  8,  la  Di- 
gest Sap.  Ct.  1908.] 

National  banks  —  liability  of  directors 

—  false    reports    —    negligence    — 
knov?ledge. 

'5.  A  direct  showing  of  negligence  is 
not  involved  in  an  action  brought  under  U. 
S.  Rev.  Stat.  §  5239,  Comp.  Stat.  1916, 
§  9S31,  against  directors  of  a  national  bank 
by  one  who  has  suffered  lose  by  reason  of 
his  purchase  of  stock  in  the  bank  in  re- 
liance on  reports  of  the  bank's  financial 
condition,  made  by  them,  with  knowledge 
of  their  falsity,  to  the  Comptroller  of  the 
Currency,  as  required  by  §  5211  (Comp. 
Stat  1916,  §  9774),  and  as  called  for  by 
him;  the  sole  primary  issue  is  whether  de- 
fendants caused  or  permitted  to  be  made  a 
statement  of  the  oank's  condition,  upon 
which  statement  plaintiff  relied,  to  his  in- 
jury, and  which  statement  defendants  knew 
was  materially  false. 

[For  other  cases,  see  Banks,  IT.  e,  8,  in  Di- 
gest Sap.  Ct  1908.] 

Erldenoe  •*  relevancy  —  history  of 
bank's  loans  —  personal  liability  of 
directors  —  false  reports  —  knowl- 
edge. 

6.  The  detailed  history  of  the  entire 
transactions  surrounding  certain  "bad" 
loans  made  by  a  national  bank  is  admissible 
in  evidence  m  an  action  brought  under  U. 
&  Rev.  Stat  §  5239,  Comp.  Stat  1916, 
I  9831,  against  directors  of  a  national  bank 

5^  one  who  has  suffered  loss  by  reason  of 
8  purchase  of  stock  in  the  bank  in  reliance 
on  reports  of  the  bank's  financial  condition, 
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made   by  them,   with   knowledge   of   their 

falsity,  to  the  Comptroller  of  the  Currency, 

as  tending  to  show  whether  the  loans  were 

in   fact   bad   and   whether  the   defendants 

knew  that  fact. 

[For  other  cases,  see  Evidence,  XI.  d:  XI.  L 
in  Digest  Sup.  Ct  1908.]  ^ 

Parties  —  defendants  —  Joinder  —  en- 
forcing personal  liability  of  bank 
director. 

7.  One  director  in  a  national  bank  may 
be  made  the  sole  defendant,  or  others  may 
be  joined  with  him,  in  an  action  brought 
under  U.  S.  Rev.  Stat  §  5239,  Comp.  Stat 
1916,  §  9831,  which  provides  that,  in  case 
the  directors  knowingly  violate  or  know- 
inglv  permit  a  violation  of  the  National 
Bank  Act,  "every  director  who  participated 
in  or  assented  to  the  same  shall  be  held 
liable  in  his  personal  and  individual  capa- 
city for  all  damages  which  the  association, 
its  shareholders,  or  any  other  person,  shall 
have  sustained  in  consequence  of  such  viola- 
tion." 

^""sVct  190Tj  "•  '**^"'  "•  ""'  *"  ^*»-* 

[No.    179.] 

Argued  April   19  and  20,   1917.     Decided 

May  21,  1917. 

IN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Sixth 
Circuit  to  review  a  judgment  wbich^  on 
a  second  writ  of  error,  affirmed^  si ter 
a  remission  of  a  portion  of  the  damageSi 
a  judgment  of  the  District  Court  for  the 
Eastern  District  of  Michigan,  holding 
certain  directors  in  a  national  bank  lia- 
ble in  damages  to  one  who  had  pur- 
chased stock  in  the  bank  in  reliance 
upon  false  reports  of  the  bank's  financial 
condition,  attested  by  such  directors. 
Affirmed. 

See  same  ease  below  on  first  writ  of 
error,  116  C.  C.  A.  465,  195  Fed.  875; 
on  second  writ  of  error,  137  C.  C.  A.  482, 
221  Fed.  912. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  A.  £.  Weadock  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

The  trial  court  had  no  jurisdiction  be- 
cause all  parties  resided  in  the  eastern 
district  of  Michigan,  and  there  was  no 
question  that  the  Federal  statute  gov- 
erned the  case. 

Hermann  v.  Edwards,  238  U.  S.  107, 
59  L.  ed.  1224,  35  Sup.  Ct  Rep.  839; 
Thomas  v.  Taylor,  224  U.  S.  73,  56  L. 
ed.  673,  32  Sup.  Ct  Rep.  403 ;  Barnes  t. 
Swift,  3  Ohio  N.  P.  291,  3  Ohio  S.  ft  C. 
P.  Dec.  688. 

Defendant  Chesbrongh  could  not  be 
liable  for  the  action  or  nonaction  of  the 
board,  in  which  he  did  not  participate 
during  bis  absence  from  Bay  City. 
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BriggB  ▼.  Spttnlding,  111  V.  8. 132,  33 
h.  td.  692,11  Sup.  CL  Sep.  924. 

The  enstom  of  other  bui^  &nd  bank- 
en  in  Bay  Citjr,  where  the  bank  in  qnaft- 
tion  was  located,  in  ref  erenee  to  piaVing 
and  publishing  reports,  ahould  have  been 
admitted  in  evidenee. 

Swentsel  t.  Pennsylvania  Bank,  147 
Pe.  140,  16  Ti.R*.  306,  30  Am.  St  Hep. 
718,  23  AtL  406;  Mason  v.  Uoore,  73 
Ohio  St.  275,  4  L.R.A.{N.B.)  597,  76  N. 
K  932,  4  Ann.  Cas.  240. 

No  evidence  of  payment  of  dividends 
from  1896  to  1903,  nor  after  that  date, 
waa  admissible,  and  the  consideration  of 
the  snbjeet  of  dividends  should  have  been 
withdrawn  from  the  jory;  those  in  1902 
and  1903  not  having  been  voted  for  by 
defendant,  and  those  paid  being  paid 
in  good  faith,  on  adviee  of  counsel. 

Witters  ▼.  Sowles,  31  Fed.  1,  6,  43 
Fed.  406. 

The  reports  to  the  ComptroUar  were 
eorreet,  aceordins:  to  the  ttooks  of  the 
bank,  and  eorreeuy  stated  the  loans  and 
disooDnts. 

Patterson  ▼.  Plommer,  10  N.  D.  95, 
86  N.  W.  Ill;  United  States  v.  Ontves, 
63  Fed.  634;  Coehnm  ▼.  United  "'  '  is, 
167  U.  B.  293,  39  L.  ed.  706,  :  p. 

Ct  Rep.  628;  United  SUtes  v.  '.  n, 

108  U.  S.  193,  196,  27  L.  ed.  7i  2, 

2  Snp.  Ct  Rep.  626:  Penfold  t.  _  e- 
voix  Sav.  Bank,  140  Uieh.  126,  103  N. 
W.  672;  United  SUtes  t,  Toong,  128 
Fed.  Ill;  United  SUtes  t.  Hone,  161 
Fed.  436;  Coffin  v.  United  SUtes,  166 
U.  8. 446,  39  L.  ed.  488, 15  Snp.  Ct  Bfv. 
394;  Coffin  v.  United  SUtes,  162  U.  S. 
682, 40  L.  ed.  U16, 16  Sup.  Ct.  Rep.  943; 
Orsves  v.  United  SUtes,  166  U.  S.  324, 
41  L.  ed.  732,  17  Sup.  Ct  Rq>.  393; 
Hason  v.  Hoore,  73  Ohio  Bt  276,  4 
LJLA.<N.B.)  697,  76  N.  K  933,  4  Ann. 
Cas.  240;  Utley  ▼.  Hill,  156  Ho.  232,  « 
I..R.A.  323,  76  Am.  St.  Bep.  569,  55  B. 
W.  1091;  BriggB  v.  Spaolding,  141  U. 
8.  132,  36  L.  ed.  662,  11  Sup.  Ct  Bep. 
924;  WaUaoe  v.  lineoln  Sav.  Bank,  69 
Tenn.  630,  24  Am.  St  Rep.  626,  16  8. 
W.  448;  Swentzel  v.  Penn  Bank,  147 
Pa.  140, 16  L.R.A.  306,  30  Am.  St.  Rep. 
718,  23  AtL  406;  Warfield  v.  Clark,  118 
Iowa,  69,  91  N.  W.  833;  United  States 
V.  Britton,  107  U.  S.  667,  27  L.  ed.  622, 
2  Sup.  Ct  Bep.  612. 

Directors  do  not  insure  the  fidelity 
and  honesty  of  those  employed  by  them. 
They  are  gratnitons  baileee,  and  not 
responsible  for  loss  unless  occasioned  by 
fraud  or  gross  negligence  on  their  part. 

Dunn  V.  Kyle,  14  Bush,  135;  Wallace 
T.  IJneohi  Sav.  Bank,  89  Tenn.  630,  24 
Am.  Bt  Bep.  626,  IS  8.  W.  448. 
1*0J 


Both  the  eonrt  of  i . . 
trial  court  erred  in  the  measure  of  d 
ages   plaintiif  might  reeov«r. 

Pittsburg  Life  ft  T.  Co.  t.  Northern 
Cent.  L.  Ins.  Co.  140  Fed.  888;  Smith 
V.  BoUes,  132  U.  S.  126,  33  L.  ed.  279, 
10  Sup.  Ct  Rep.  39,  16  Mor.  Kin.  Rep. 
159;  Sigafos  v.  Porter,  179  U.  B.  116, 
45  L.  ed.  113,  21  Sup.  Ct  Rep.  34;  Etoeke- 
feller  v.  Herritt,  35  L.R.A.  633,  22  G.  C. 
A.  608,  40  U.  S.  App.  866,  76  Fed.  909; 
High  V.  Berret,  148  Fa.  261,  23  AtL  1004. 

Hr.  Edward  S.  Olaric  a^ned  the  cause, 
and,  with  Ur.  John  C.  Weadock,  filed  a 
brief  for  defendant  in  error: 

The  jurisdiction  of  the  court  is  clear. 

Wyman  v.  WaUace,  201  V.  8.  230,  60 
L.  ei  738,  26  Sup.  Ct  Eep.  495. 

The  faet  that  the  person  making  false 
represcnUtions  had  knowledge  of  ths 
fidsitv  thereof  may  be  infnmd  from 
proof  of  eircmnstonees  showing  the  posi- 
tion oooupied  by  such  person  in  relation 
to  the  Bubjeet-matter  of  the  repreeenta- 
tions. 

6  Ene.  Bv.  64:  Williamson  v.  United 
SUtes,  207  U.  8.  426,  52  L.  ed.  278,  28 
Sup.  Ct  Bep.  163;  Hobnes  t.  Ooldsmith, 
147  U.  B.  160,  37  L.  ed.  118, 13  Snp.  Ct 
Rep.  288;  Eindmsn  v.  First  Nat  Bank, 
67  JLR-A.  108,  50  C.  C.  A.  623,  112  Fed. 


T.  United  Statee,  98  C.  C.  A.  461,  174 
Fed.  615;  3  Elliott,  Ev.  §§  2134,  2136; 
Bntler  t.  Watkins,  13  Wall.  466.  20  L. 
ed.  629;  Lincoln  v.  Claflin,  7  Wall.  132, 
19  L.  ed.  106;  Hutual  L.  Ins.  Co.  v. 
Armstrong,  117  U.  8.  691,  29  L.  ed.  097, 
6  Snp.  Ct.  Rep.  877;  1  Wigmore,  Ev. 
SI  244,  245,  265,  pp.  304,  305,  330,  331. 

We  might  rely,  if  necessary,  on  the 
sUtement  of  this  court  in  l^omas  v. 
Taylor,  224  U.  S.  82,  56  L.  ed.  678,  32 
Snp.  Ct  Rep.  403,  to  the  effect  that  de- 
liberate ignorance  is  equivalent  to 
knowledge. 

A  report  to  the  Comptroller  is  not  a 
mere  inventory, 

Tates  V.  Jones  Nat.  Bank,  206  U.  8. 
158,  51  L.  ed.  1002,  27  Sup.  Ct.  Rep. 
638;  Thomaa  v.  Taylor,  224  U.  S.  73,  56 
L.  ed.  673,  32  Sup.  Ct.  Rep.  403. 

A  witness  may  testify  directly  as  to 
his  relianee  upon  certain  facts  when 
that  question  is  materiaL 

6  Ene.  Bv.  72. 

The  rule  applicable  to  joint  wrong- 
doers is  that  the  party  injured  ia  at 
liberty  to  pursue  any  one  of  them  sev- 
erally, or  any  number  lees  than  the 
whole,  and  to  enforce  his  remedy  re^rd- 
lesa  of  the  participation  of  the  others. 
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1  Cooley,  Torts,  3d  ed.  224;  Sessions 
▼•  Johnson,  95  U.  8.  347,  24  L.  ed.  596; 
Atlantio  &  P.  B.  Co.  v.  Laird,  164  U.  S. 
399.  41  L.  ed.  487, 17  Sup.  Ct.  Rep.  120; 
OaiCii^  ▼.  Colvill,  6  HiU,  567. 

The  Mtions  which  must  be  brought  in 
equity  in  the  name  of  the  corporation 
or  its  stockholders  are  those  against  the 
directors,  for  their  negligence  in  the 
management  of  the  corporate  affairs. 

2  Cook,  Corp.  §  70L 

Proof  of  conduct  or  behavior  is  per- 
mitted as  evidencing  a  state  of  mind. 

1  Wigmorcy  £v.  $§  26^  265,  pp.  304^ 
330. 

In  a  case  like  this,  as  in  a  criminal 
prosecution,  proof  of  a  guilty  motive  is 
not  essential,  but  it  is  always  competent, 
as  corroborative  evidence  of  the  offense 
itself. 

12  Qyc  149, 150. 

Mr.  Justice  McKennt  delivered  the 
opinion  of  the  court: 

Action  in  ten  counts  charging  plaintiff 
in  error  and  one  Joseph  W.  McGraw  with 
violating  the  National  Bank  Act,  and 
alleging,  damages  resulting  to  defendiMit 
in  error  therefrom. 

In  description  of  the  parties  we  shall 
designate  them  respectively  as  plaintiff 
and  defendants. 

In  all  the  counts  defendant  Ches- 
brough  and  McGraw  are  allied  to  have 
been  at  certain  dates  directors  of  the 
Old  Second  National  Bank,  a  national 
banking  corporation  organized  and  do- 
ing business  under  the  National  Bank 
Act  of  1864  [13  SUt  at  L.  99,  chap.  106, 
Gomp.  Stat.  1916,  §  ^5],  and  the  amend- 
ments thereto,  and  having  its  office  in 
the  city  of  Bay  City,  Michigan. 

The  following  violations  of  the  act 
are  charged:  (1)  Signing,  attesting,  and 
permitting  and  assenting  to  the  publica- 
tion of,  a  report  of  the  conditions  of  the 
bank  required  to  be  made  by  U.  S.  Rev. 
Stat  §  5211,  Comp.  Stat.  1916,  §  9774^  of 
such  act,  which  report  was  false.  (2, 
3,  4,  5.)  The  Comptroller  of  the  Cur- 
rency having  made  a  requisition  upon 
the  bank  for  a  report  of  the  resources 
and  liabilities  of  the  bank  upon  a  day 
specified,  as  required  by  the  act,  the  de- 
fendants permitted  and  assented  to  a 
violation  of  the  act  by  signing,  attest- 
ing, and  permitting  and  assenting  to  the 
publication  of,  a  false  [74]  report  of 
the  resources  and  liabilities  of  the  bank 
and  its  condition  at  the  close  of  business 
of  such  day.  (6,  7,  8.)  Violation  of  the 
act  in  that  defendants  and  each  of  them 
permitted  and  assented  to  the  declara- 
tion of  the  semiannual  dividend,  being 
•  1  li.  ed. 


payable  December  1,  1902,  knowing  that 
it  would  necessarily  be  paid  out  of  the 
capital  stock  of  the  bank,  and  not  out  of 
net  profits,  and  knowing  that  losses  had 
theretofore  been  sustained  equal  to  or 
exceeding  the  undivided  profits  then  on 
hand,  and  that  the  sums  so  declared  as 
dividends  exceeded  the  profits  then  on 
hand,  after  deducting  therefrom  losses 
and  bad  debts.  (9)  Defendants  knowing- 
ly violated  and  permitted  and  assented 
to  the  violation  of  the  act  (U.  S.  Rev. 
Stat.  §  5200,  Comp.  SUt  1916,  §  9761) 
in  that  they  knowingly  participated  in, 
permitted,  and  assented  to  the  creation 
of,  certain  liabilities  to  the  bank,  and 
knowingly  permitted  and  assented  to  the 
continuance  of  the  liabilities  and  the 
carrying  of  the  same  among  the  loans 
and  discounts  of  the  bank  after  defend- 
ants and  each  of  them  had  knowledge  of 
the  nature  and  character  of  the  liabil- 
itiesy  and  that  they  had  been  created 
and  were  being  carried  in  violation  of 
the  act  The  liabilities  are  set  out  (10) 
Violations  of  the  act  (TJ.  S.  Rev.  Stat 
§i  5199,  5200,  5204,  5211,  5239,  Comp. 
Stat  1916,  §§  9760,  9761,  9766,  9774^ 
9831),  being  portions  of  a  general  design 
and  conspiracy  on  the  part  of  the  defend- 
ants to  deceive  the  public,  including 
plaintiff,  for  the  purpose  of  giving  the 
stock  of  the  bank  a  fictitious  market 
value  and  enabling  each  of  the  defend- 
ants and  his  relatives  and  friends  to  dis- 
pose of  certain  shares  of  the  stock  then 
and  there  held  by  them  at  a  price  exceed- 
ing the  value  of  the  stock. 

In  each  count  damage  is  alleged  to 
have  been  caused  to  plaintiff,  he  having 
purchased  stock  upon  the  faith  of  the 
action  of  defendants.  The  total  amount 
of  damage  is  alleged  to  be  $35,000. 

Plaintiff  in  error  Chesbrough  (the  case 
is  here  on  his  writ  of  error,  McGraw  not 
having  joined)  filed  a  demurrer  to  the 
declaration,  which  was  overruled.  He 
then  filed  [751  several  pleas,  one  of 
which  alleged  that  he  was  not  guilty  of 
the  wrongs  and  injuries  complained 
of,  and  gave  notice  that  under  the  latter 
he  would  '^insist  [upon]  and  give  in  evi- 
dence'' certain  matters  of  defense. 

The  case  was  tried  to  a  jury.  The 
3d,  6th,  7th,  8th,  9th,  and  part  of  the 
10th  counts  were  withdrawn  from  their 
consideration.  A  verdict  was  returned 
for  plaintiff  in  the  sum  of  $22,662.98, 
upon  which  judgment  was  entered.  It 
was  affirmed  by  the  court  of  appeals. 
137  C.  C.  A.  482,  221  Fed.  912. 

This  case  had  once  before  been  to  the 
circuit  court  of  appeals,  where  its  facts 
were  reviewed,  and  we  may  refer  to  tlie 
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report  of  the  case  for  them.    116  C.  C.  A. 
466,  196  Fed.  876, 

It  there  appears  that  in  October,  1902, 
the  bank  reported  a  capital  of  $200,000, 
a  surplus  of  $76,000,  and  undivided 
profits  of  $27,000.  Its  total  loans  and 
discounts  were  about  $100,000. 

On  October  3,  1902,  the  bank  held  as 
loans  (so  considered  by  the  court  and 
the  Comptroller  of  the  Currency)  the 
paper  of  the  Maltby  Lumber  Company 
to  the  amount  of  $402,000,  which  had 
accumulated  under  the  personal  di- 
rection of  the  then  president  and  prac- 
tical manager  of  the  bank.  The  Comp- 
troller required  that  the  loan  be  reduced 
to  the  permitted  10  per  cent.  The  Comp- 
troller's letter  was  presented  to  the 
board.  Inquiry  during  the  next  few 
weeks  developed  the  general  character 
of  the  Maltby  paper  and  that  most  of 
it  was  not  drawn  against  any  real  debt, 
and  in  fact  represented  no  liability,  ex- 
cept Mrs.  Maltby's.  Its  net  worth, 
shown  by  a  statement  of  Maltby,  who 
was  called  before  the  board,  was  about 
$188,000,  but  there  were  many  sus- 
picious circumstances  about  the  inven- 
tory, and  it  did  not  appear  how  much 
of  this  primary  liability  to  the  bank 
was  included  among  the  debts.  There 
was  subsequently  liquidation  of  the 
Maltby  Company's  affairs,  and  as  it  pro- 
ceeded the  bank  charged  off  successive 
amounts  of  the  Maltby  paper.  In  this 
way  the  total  loss  charged  off  prior  to 
the  trial  of  the  cause  (first  trial)  was 
$223,000.  [76]  A  comparatively  small 
amount  remained  xmcollected  and  not 
charged  off.  A  generally  similar  situa- 
tion existed  as  to  another  line  of  paper, 
of  one  Brotherton,  upon  which  $47,000 
had  been  written  off  as  worthless  before 
April,  1909.  The  shares  of  stock  were 
$100  par  value,  and  the  writing  off  of 
these  two  items  caused  a  loss  in  book 
value  of  $136  per  share. 

The  defendants  had  been  two  of  the 
directors  for  many  years,  during  which 
time  reports  to  the  Comptroller  were 
frequently  made  and  published,  as  re- 
quired by  the  statute,  and  as  called  for 
by  him,  and  continuously  until  1904  the 
entire  Maltly  line  was  carried  at  its  face 
in  the  'loans  and  discounts,"  and  was 
reported  as  part  of  the  bank's  assets. 
Plaintiff,  at  various  dates  from  March 
to  December,  1903,  bought  the  bank  stock 
at  its  supposed  market  value,  averaging 
about  $161  per  share,  and  aggregating 
$16,000  par  and  $23,400  purchase  price. 

The  case  went  to  trial  to  a  jury.    Cer- 
tain counts  were  withdrawn,  and  upon  I 
those  submitted  a  verdict  was  returned 

1004 


and  judgment  entered  upon  it  for  the 
amounts  plaintiff  hafl  paid  for  his  atoek, 
less  its  then  book  value,  after  deducting 
its  pro  rata  share  of  the  actual  loss 
written  off  on  account  of  the  Maltby  and 
Brotherton  paper,  with  interest — an 
average  total  of  $167  per  share. 

The  following  were  the  rulings  of  the 
court: 

(1)  The  general  demurrer  was  rightly 
overruled.  The  making  and  publishing 
of  the  reports  are  not  merely  for  the  in- 
formation of  the  Comptroller,  but  are  to 
guide  the  public,  and  he  who  buys  stock 
in  a  bank  in  reliance  upon  the  reports 
has  a  right  of  action  under  §  6239,  Rev. 
Stat.  (Comp.  Stat.  1916,  §  9831),  against 
any  officer  or  director  who,  knowing  its 
falsity,  authorizes  such  report.  ''The 
one  suffering  such  damages  is  within  the 
statutory  description  'any  other  per- 
son."' The  conclusion  was  deduced 
from  Yates  v.  Jones  Nat.  Bank,  206  U. 
S.  168,  61  L.  ed.  1002,  27  Sup.  Ct.  Bm. 
638,  and  Tates  v.  Utica  Bank,  206  U.  S. 
181,  61  L.  ed.  1016,  27  Sup.  Ct.  Rep.  646, 
and  other  cases  in  the  state  and  Federal 
courts. 

[77]  (2)  The  damages  in  such  a  case 
are  personal  to  the  plaintiff.  He  sues  in 
his  own  right,  not  for  the  association. 

(3)  Such  action  involves  no  direct 
showing  of  negligence;  the  sole  primary 
issue  is  whether  defendants  caused  or 
permitted  to  be  made  a  statement  of  the 
bank's  condition  upon  which  statement 
plaintiff  relied  to  his  injury,  and  which 
statement  defendants  knew  was  material- 
ly false.  And  in  the  trial  bf  this  issue 
the  detailed  history  of  the  entire  trans- 
action is  admissible  as  tending  to  show 
whether  the  loans  were  in  fact  bad,  and 
whether  defendants  knew  that  fact 
This  scienter  is  the  material  condition, 
and  plaintiff  can  select  one  of  the  direc- 
tors as  sole  defendant,  or  join  others 
with  him. 

(4)  Considering  the  evidence,  the  court 
concluded  that  it  justified  a  finding  of 
liability  against  the  defendants,  but  not 
to  the  extent  of  the  judgment.  The 
court  was  of  opinion  that  the  basis  of 
loss  to  the  bank,  that  is,  the  amount 
which  should  have  been  charged  off,  was 
taken  in  the  verdict  and  judgment  at  the 
sum  of  $223,000,  and  should  not  have 
been  greater  than  $136,000,  excluding 
entirely,  as  not  sustained  by  the  evi- 
dence, the  Brotherton  debts.  The  eourt, 
therefore,  reversed  the  judgment  and  re- 
manded the  case  for  a  new  triaL 

Plaintiff  moved  to  modify  the  opinion 
and  ludgment  in  such  manner  as  to  per- 
mit him  to  remit  such  part  of  it  as  the 
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eonrt  thonglit  was  not  supported  by  the 
evidence,  and  that,  as  modified,  the  judg- 
ment be  affirmed.  The  motion  was  de- 
nied. 

The  second  trial  resulted  again,  as  we 
have  said,  in  a  verdict  and  judgment  for 
plaintiff.  In  reaching  them  a  basis  be- 
yond $135,000  was  taken,  and  the  cir- 
cuit court  of  appeals  held  this  was  error, 
but  gave  to  plaintiff  permission  to  file 
within  thirty  days  from  the  filing  of 
the  opinion  in  the  trial  court  a  written 
election  to  reduce  the  judgment  by  the 
sum  in  which  it  exceeded  the  $13i5,000 
basis. 

This  was  done,  and  judgment  entered 
accordingly. 

[78]  The  case  on  the  facts  involves 
two  simple  propositions, — the  scienter 
of  defendant  when  he  attested  the  report 
to  the  Comptroller  and  the  circumstances 
under  which  two  dividends  were  de- 
clared. Upon  these  propositions  twice 
have  juries  held  against  defendant  and 
twice  has  the  circuit  court  of  appeals 
held  that  there  was  sufficient  evidence  to 
sustain  their  verdicts,  modifying  only  as 
to  certain  items  of  damages.  In  con- 
sideration of  our  reviewing  power,  and 
without  reciting  the  testimony,  it  is 
enough  to  say  that  the  findings  on  these 
propositions  have  substantial  evidence  to 
support  them. 

But  it  is  urged  that  the  plaintiff 
brought  this  action  under  §  6239,  Kev. 
Stat.  (Comp.  Stat  1916,  §  9831),  in  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  Michigan,  in  which 
all  of  the  parties  resided,  and  that  not 
that  court,  but  the  state  court,  had  juris- 
diction. 

The  cited  section  provides  for  a  for- 
feiture of  the  franchise  of  a  national 
bank  if  its  directors  faiowingly  violate 
or  knowingly  permit  the  violation  of  any 
of  the  provisions  of  the  National  Bank 
Act,  and  further  provides  that  in  case 
of  such  violation  ''every  director  who 
participated  in  or  assented  to  the  same 
shall  be  held  liable  in  his  personal  and 
individual  capacity  for  all  damages 
which  the  association,  its  shareholders, 
or  any  other  person,  shall  have  sustained 
in  consequence  of  such  violation.'' 

This  section  was  considered  in  Yates 
V.  Jones  Nat.  Bank,  206  U.  S.  158,  179, 
51  L.  ed.  1002,  1014^  27  Sup.  Ct.  Rep. 
638,  and  it  was  held  that  the  rule  ex- 
pressed by  it  is  exclusive  and  precludes 
a  common-law  liability  for  fraud  and  de- 
ceit. To  the  same  effect  are  Thomas  v. 
Taylor,  224  U.  S.  73,  66  L.  ed.  673,  32 
Sup.  Ct.  Rep.  403,  and  Jones  Nat.  Bank 
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Sup.  Ct  Bep.  429.  Necessarily  a  Fed- 
eral question  is  involved  and  there  was 
jurisdiction  in  the  courts  below.  §  5198, 
Rev.  Stat  (Comp.  Stat  1916,  §  9759) ; 
§  4  of  the  Act  of  August  13,  1888,  25  • 
Stat  at  L.  436,  chap.  866.  Herrmann  v. 
Edwards,  238  U.  S.  107,  69  L.  ed.  1224, 
35  Sup.  Ct.  Rep.  839,  is  not  opposed  to 
this  view.  It  was  there  held  only  that 
the  Federal  cause  of  action  shoidd  be, 
in  the  absence  of  diverse  [79]  citizen- 
ship, stated  in  the  bill  to  give  the  Fed- 
eral court  jurisdiction, — a  condition  that 
is  complie4  with  by  the  declaration  in 
the  present  case. 

Defendant  attempts  to  distinguish  the 
present  case  from  the  cases  cited  above, 
and,  in  77  assignments  of  error,  concen- 
trated into  18  points,  urges  the  conten- 
tions we  have  noted,  and  contentions 
based  on  the  rulings  of  the  trial  court 
in  the  admission  and  rejection  of  evi- 
dence and  charges  to  the  jvy  and  the 
rulings  of  the  circuit  court  of  appeals, 
and  attempts  to  support  them  by  an 
elaborate  and  minute  argumflit  Indeed, 
the  whole  case  is  reviewed  and  all  of  the 
deductions  made  by  the  lower  tribunals 
from  the  evidence  combated  and  the 
contentions  reviewed  which  were  dis- 
posed of  by  the  circuit  court  of  appeals, 
in  whose  decision  we  concur.  To  an- 
swer it  in  detail  would  extend  this 
opinion  to  repellent  length.  It  is  enough 
to  say  of  them  that  they  show  no  re- 
versible error. 

Judgment  affirmed. 


FRANK  T.  WOODWORTH,  Plff.  In  Brr., 

V. 

FRANK  P.  CHESBROUGH. 

(See  8.  C.  Reporter's  ed.  79-82.) 

Appeal  —  rlffht  to  maintain  cross  writ 
—  how  waived  or  lost  —  remission  of 
excesslre  damages. 

A  party  who  escaped  the  reversal  of 
a  judgment  in  his  favor  and  the  remanding 
of  the  cause  for  a  new  trial  by  availing  him- 
self of  the  permission  granted  by  a  Federal 
circuit  court  of  appeals  to  file  a  remission 
from  the  judgment  below  of  the  amount  by 
which  that  court  thought  the  judgment  ex- 
cessive may  not  maintain  a  croes  writ  of 
error  from  the  Fcnieral  Supreme  Court,  not- 
withstanding a  claitso  in  the  remittitur 
that  it  was  intended  to  be  without  prejudice 
to  him  in  the  prosecution  by  him  of  a  cross 

Note. — On  conclusiveness  of  prior  de- 
cisions on  subsequent  appeals — see  note 
to  Hastings  v.  Foxworthy,  34  L.BJL  321. 
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[No.  IflO.] 

Argnod  April  19  aad  tO,  If  17.     Deddod 

Ma/  21,  1917. 

CROSS  WRIT  of  Enor  to  tlia  Unitod 
States  Cirenit  Conrt  of  Appea^M  for 
the  Sixth  Circuit  to  review  a  judgment 
which,  on  a  second  writ  of  erro^  af- 
firmed, after  remission  of  part  of  the 
damagesi  a  judgment  of  the  district 
Court  for  the  Eastern  District  of  Michi- 
gan, holding  national  bank  directors  lia- 
ble in  danu^^es  to  one  who  purchased 
stoek  in  the  bank  in  reliance  on  false  re- 
ports of  the  bank's  financial  condition, 
attested  by  the  directors.     Dismissed. 

See  same  case  below  on  first  writ  of 
error,  116  C.  C.  A.  465, 195  Fed.  875;  on 
second  writ  of  error,  137  CCA.  482, 
221  Fed.  912. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  8.  dark  argued  the  cause, 
and,  with  Messrs.  John  C  Weadock  and 
H.  M.  Oilletty  filed  a  brief  for  plaintiff 
in  error: 

Waiver  is  the  intentional  relinquish- 
ment of  a  faiown  right;  it  is  a  voluntary 
act,  and  action  is  in  no  sense  voluntary 
which  a  party  cannot  decline  to  take, 
except  at  his  periL 

40  Cyc.  252-261;  Pence  v.  Langdon, 
98  U.  S.  578,  25  L.  ed.  420, 13  Mor.  Min. 
Rep.  32;  Bennecke  v.  Connecticut  Mut. 
L.  Ins.  Co.  105  U.  S.  355,  26  L.  ed.  990. 

Estoppel,  as  distinguished  from  waiv- 
er, implies  that  the  other  party  has  been 
misled  to  his  prejudice. 

40  Cyc  256,  257. 

No  waiver  or  release  of  errors,  operat- 
ing as  a  bar  to  the  further  prosecution 
of  an  appeal  or  writ  of  error,  can  be  im- 
plied except  from  conduct  which  is  in- 
consistent with  the  claim  of  a  right  to 
reverse  the  judgment  or  decree  which  it 
is  sought  to  bring  into  review.  If  the 
release  is  not  expressed,  it  can  arise  only 
upon  the  principle  of  an  estoppel. 

Embry  v.  Palmer,  107  U.  S.  3,  27  L. 
ed.  346,  2  Sup.  Ct.  Rep.  25. 

The  satisfaction  of  a  judgment  is  no 
bar  to  the  issuance  of  a  writ  of  error  to 
review  it. 

Dakota  County  v.  Qliddcn,  113  U.  S. 
222,  28  L.  ed.  981,  5  Sup.  Ct.  Rep.  428; 
OnSara  v.  MacConnell,  d3  U.  S.  150,  23 
L.  ed.  840. 
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Mr.  Tkoaas  A.  B.  Weadock  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error: 

The  croes  writ  of  error  cannot  be 
maintained. 

Koenigsberger  v.  Richmond  Silver 
Min.  Co.  158  U.  S.  52,  39  L.  ed.  893,  15 
Sup.  Ct  Rep.  751. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court : 

This  is  a  cross  writ  of  error  taken  by 
Frank  T.  Woodworth,  defendant  in  er- 
ror in  No.  179  [244  U.  S.  72,  ante,  1000, 
37  Sup.  Ct.  Rep.  579],  and  is  presented 
on  the  record  in  that  case. 

As  stated  in  the  opinion  in  No.  179,  the 
circuit  court  of  appeals  reversed  the 
judgment  obtained  by  Woodworth 
against  Chesbrough  on  the  ground  that 
certain  amounts  computed  in  the  judg- 
ment were  not  sustained  by  the  evidence, 
and  therefore  remanded  the  case  for  a 
new  triaL  Thereupon  Woodworth 
moved  to  modify  the  opinion  and  judg- 
ment in  such  manner  as  to  permit  him 
to  remit  such  part  of  it  as  the  court 
thought  was  not  supported  by  the  eri- 
dence,  and  that  the  judgment,  as  modi- 
fied, be  afllrmed.  The  motion  was 
denied. 

A  new  trial  was  had,  again  resulting 
in  a  verdict  and  judgment  for  Wood- 
worth.  The  court  of  appeals  again  de- 
cided that  it  was  excessive,  but  gave 
Woodworth  permission  to  file  a  remis- 
sion of  the  excess.    This  he  did. 

The  remittitur  recited  that  plaintiff  re- 
mits from  the  judgment  the  sum  of  $7,- 
708.56,  leaving  the  amount  of  the  judg- 
ment to  be  $16,005.44.  It  was  stated 
that  it  was  done  in  compliance  with  the 
opinion  of  the  circuit  court  of  appeals 
^ioT  the  sole  purpose  of  obtaining  an 
entry  of  final  judgment  herein,  and  of 
securing  the  afiirmance  of  that  part  of 
the  ju^^^ment  which  is  not  so  remitted, 
and  is  intended  to  be  without  prejudice 
to  plaintiff  in  any  cross  [81]  pro- 
ceeding hereafter  prosecuted  by  him  be- 
fore the  Supreme  Court  of  the  United 
States,  which  cross  proceeding  follows 
and  continues  to  be  in  connection  with 
any  proceeding  prosecuted  in  that  court 
by  defendant  for  the  purpose  of  review- 
ing said  judgment  of  the  circuit  court  of 
appeals.'' 

The  court  of  appeals  then  rendered  the 
following  judgment: 

''This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  dis- 
trict court  of  the  United  States  for  the 
eastern  district  of  Michigan,  northern 

division,  and  was  argued  by  counseL 
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''The  court  having  filed  its  opinion, 
and  defendant  in  error,  Woodworth,  hav- 
ing thereupon  filed  in  this  court  a  cer- 
tined  copy  of  a  remittitur  filed  by  him  in 
the  court  below,  whereby  it  appears  that 
the  judgment  complained  of  herein  has 
been  reduced  by  the  sum  of  seven  thou- 
sand seven  hundred  eight  dollars  and 
fifty-six  cents  ($7,708.56)  so  tbat  it  now 
stands  in  the  court  below  as  a  judgment 
for  sixteen  thousand  five  dollars  and 
forty-four  cents  ($16,005.44)  and  costs, 
entered  as  of  November  22,  1913,  and 
bearing  interest  from  the  date  at  5  per 
cent. 

'It  is  now  here  ordered  and  adjudged 
by  this  court  that  the  judgment  of  the 
said  district  court  in  this  cause,  as  so 
reduced,  and  as  so  standing  after  such 
reduction,  be,  and  the  same  is  hereby, 
afftrmed;  but  that  plaintiif  in  error, 
Chesbroughi  reeover  the  costs  of  this 
court. 

''The  remittitur  so  filed  havinp^  eon- 
tained  the  clause  stating  that  it  was 
intended  to  be  without  prejudice  to  plain- 
tiff below  (Woodworth)  in  the  prosecu- 
tion by  him  of  a  cross  writ  of  error  or 
proceeding  in  the  Supreme  Court  if  de- 
fendant below  should  proceed  in  that 
court  to  review  this  judgment  and,  this 
court  being  unwiUing  to  embarrass  the 
party,  Woodworth,  in  his  attempt  to 
preserve  any  ri^^ht  of  review  to  which  he 
may  be  so  contii^i^tly  entitled,  approv- 
al of  such  remittitur,  as  a  sufficient  com- 
pliance [82]  with  the  opinion  on  file,  is 
not  withheld  because  of  the  presence 
therein  of  such  attempted  reservation; 
but  such  approval  is  not  to  be  taken  to 
imply  that  such  right  of  review  can 
thereafter  exist,  or  that  such  attempted 
reservation  has  any  effect  to  make  the 
remittitur  other  than  absolute  and  un- 
conditional.^ 

In  assertion  of  the  right  attempted 
to  be  reserved  Woodworth  prosecutes 
this  writ  of  error. 

A  motion  is  made  to  dismiss  the  writ 
of  error,  and  we  think  it  should  be 
granted.  Woodworth  is  in  the  somewhat 
anomalous  position  of  having  secured  a 
judgment  against  Chesbrough,  and  yet 
seeking  to  retract  the  condition  upon 
which  it  was  obtained.  This  he  cannot 
do.  Koenicrsberger  ▼.  Richmond  Silver 
Min.  Co.  158  U.  S.  41,  62,  39  L.  ed.  889, 
893,  15  Sup.  Ct.  Rep.  751.  He  encoun- 
ters, besides,  another  obstacle:  If  the 
remittitur  be  disregarded,  the  judgment 
entered  upon  it  must  be  disregarded  and 
the  original  judgment  of  the  Circuit 
Court  of  Appeals  restored;  which,  not 
being  final,  cannot  be  reviewed. 

Dismissed. 
6t  Ii.  ed. 


UNITED  STATES  and  IntersUte  Com- 
merce Commission,  Appts., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY. 

(See  8.  C.  Reporter's  ed.  82-89.) 

Interstate  Oommerce  Oonuniselon  •» 
jadicial  review  of  action  —  enjoining 
order  flzln^  hearing. 

The  jurisdiction  of  the  Federal  dis- 
trict courts,  under  the  Acts  of  June  18, 
1010  (36  Stat,  at  L.  530,  chap.  300),  §  1, 
and  October  22,  1013  (38  SUt.  at  L.  208, 
210,  chap.  32,  Comp.  SUt.  1010,  |§  002, 003), 
of  "cases  brought  to  enjoin,  set  aside,  an- 
nul, or  suspend  in  whole  or  In  part  any 
order  of  the  Interstate  Commerce  Ommis- 
sion,"  does  not  extend  to  a  suit  to  set  aside 
an  order  of  such  Commission,  fixing  a  fu- 
ture daT  and  place  for  the  hearing  of  certain 
complaints  made  to  it  bj  certain  coal  com- 
nanies  seeking  damages  for  the  alleged 
failure  of  certain  interstate  carriers  to 
furnish  coal  cars  on  demand,  and  to  enjoin 
proceedings  upon  such  complaints.  The  ac- 
tion of  the  Ommission  was  not  aik  "order^ 
within  the  meaning  of  the  statutes,  but  was 
a  mere  incident  in  the  proceeding. 
(For  other  cases,  see  IntersUte  Commerce 
CommlMton,  la  IMgest  Bap.  CL  1908.] 

[No.  no.} 

Argued  April  IS  and  16^  1017.     Decided 

May  21,  1017. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Illinoia  to  review  a  decree 
which  set  aside  an  order  of  the  Inter- 
state Commerce  Commission,  fixing  a 
hearing  of  eertain  complaints  made  to  it 
by  shippers^  and  enjoined  proceedings 
upon  such  complaints.  Reversed  and 
remanded,  with  direction  to  dismiss  the 
petition. 

The  f acU  are  stated  in  the  opinion. 

Assistant  Attorney  General  Under- 
wood argued  the  cause,  and,  with  Special 
Assistant  to  the  Attorney  Oenend  Es- 
terline,  filed  a  brief  for  the  United 
States. 

Mr.  Joseph  W.  Folk  argued  the  cause 
and  filed  a  brief  for  the  Interstate  Com- 
merce Commission. 

Mr.  Robert  V.  Flstcfaflr  armed  the 
cause,  and,  with  Mr.  Blewett  Lee,  filed 
a  brief  for  appellee. 

Mr.  Justice  McKsnna  delivered  the 
opinion  of  the  court: 

Appeal  from  a  decree  canceling  an 
order  of  the  Interstate  Commerce  Com- 
mission fixing  a  hearing  of  certain  eom- 

plainU  made  to  it  ^7  Mrtain  eoal  eom- 

10' 


88-M 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  TkiM, 


panies  for  damages  for  all|ged  failure 
to  furnish  oars  upon  demand,  and  en- 
joining proceedings  apon  the  com- 
plaints. 

The  decree  was  granted,  three  judges 
sitting,  upon  the  petition  of  appellee, 
herein  referred  to  as  the  railroad  com- 
pany. 

The  railroad  company  is  an  intrastate 
and  interstate  carrier  of  freight  and  pas- 
sengers, and,  among  other  commodities, 
transports  coal  on  its  line,  which,  during 
the  years  1911,  1912,  and  1913,  was 
shipped  in  interstate  commerce  by  pro- 
ducers thereof  on  through  rates  es- 
tablished by  the  railroad  company. 

Certain  coal  companies,  shippers  over 
the  lines  of  the  railroad  company,  filed 
petitions  before  the  Interstate  Conmierce 
Commission,  asking  that  damages  be  as- 
sessed against  the  railroad  company  for 
an  alleged  failure  to  supply  a  sufQcient 
number  of  coal  cars  for  their  respective 
shipping  needs. 

Tne  petitions  were  received  by  the 
Commission  and  [84]  were  by  it  treated 
as  substantially  presenting  but  a  single 
complaint,  were  so  numbered  as  to  indi- 
cate the  fact,  and  were  thereafter  in  all 
proceedings  treated  and  diq)osed  of  to- 
gether by  one  report  and  order. 

The  railroad  company  filed  an  answer 
to  each  complaint  in  which  it  denied  the 
jurisdiction  of  the  Commission  to  award 
damages  for  failure  to  furnish  coal  cars, 
and  averred  that,  in  actions  of  such 
character,  exclusive  jurisdiction  is  in  the 
courts.  In  due  course  a  hearing  was 
had 'by  the  Commission,  and  the  railroad 
conmany  objected  to  any  further  pro- 
ceeding before  it  on  the  ground  of  want 
of  jurisdiction,  at  least  as  to  so  much 
of  the  complaints  of  the  coal  companies 
as  dealt  only  with  damages,  and  moved 
that  so  much  of  the  complaints  as  dealt 
with  the  demand  for  damages  be  dis- 
missed. 

At  the  argument  of  the  motion  eoun- 
sel  for  the  coal  companies  expressly  de- 
clared that  so  much  of  the  complaints  as 
charged  any  undue  and  unlawful  dis- 
crimination by  the  railroad  company  in 
the  distribution  of  its  cars  was  dismissed, 
and  it  was  stipulated  that  the  complaints 
should  be  considered  as  so  amended  as 
to  omit  such  charges.  Thereafter  the 
matter  proceeded  upon  the  sole  issue  of 
damages  for  alleged  failure  to  furnish 
cars  upon  demand. 

On  January  30, 1915,  four  members  of 
the  Commission  filed  a  report  holding 
that  the  Commission  had  jurisdiction  to 
consider  the  complaints  and  award  what- 
ever damages  might  be  proved.     Three 
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members  dissented.  The  reports  are  at- 
tached to  the  petition. 

A  petition  for  rehearing  was  made 
and  denied,  and  on  August  18, 1915,  the 
Commission  entered  its  order  assigning 
the  cause  for  further  hearing  upon  the 
issue  of  reparation.  The  following  is  the 
order  entered: 

''No.  612a— Vulcan  Coal  &  Mining 
Company  v.  Illinois  Central  Railroad 
Company.  No.  6128,  Sub-No.  1— St. 
Louis-Coulterville  Coal  Company  v.  Illi- 
nois Central  [85]  Railroad  Company. 
No.  6128,  Sub-No.  2— Groom  Coal  Com- 
pany V.  Illinois  Central  Railroad  Com- 
pany. 

''The  above-entitled  cases  are  assigned 
for  hearing  October  1,  1915,  10  o'clock 
A.  ic.,  at  Hotel  Jefiferson,  St.  Louis,  Mo., 
before  Examiner  Wilson. 

"By  the  Commission.'' 

In  the  appellee's  petition  in  the  dis- 
trict court  it  alleged  that  the  hearing 
would  be  proceeded  with  unless  re- 
strained, that  the  railroad  company 
would  be  compelled  to  attend  such  hear- 
ing, would  be  put  to  great  expense,  and 
that  in  all  probability  an  order  of  repa- 
ration would  be  made;  that  the  railroad 
company  would  be  forced  to  defend  at 
great  trouble  and  expense  three  sepa- 
rate and  several  suits  at  law,  based  on 
such  awards,  all  which  wouid  depend 
upon  the  same  facts  and  principles  of 
law,  thereby  subjecting  the  railroad  com- 
pany to  a  multiplicity  of  suits;  and  that 
if  reparation  should  be  awarded,  it  would 
be  placed  at  great  disadvantage  in  de- 
fending suits  based  on  the  awards,  since 
the  Commission's  finding  of  the  ultimate 
facts  is  by  statute  made  prima  facie 
correct,  and  no  opportunity  is  given  for 
a  judicial  review  of  the  strength  and 
competency  of  the  evidence  upon  which 
such  a  finding  rests. 

A  subpoena  against  the  United  States 
was  praved,  and  an  order  annulling  the 
order  of  the  Commission,  and,  pending 
the  hearing,  restraint  of  the  Commission 
and  its  members  from  action. 

The  United  States,  appearing  by  its 
counsel,  moved  to  dismiss  the  petition 
on  the  grounds  that — (1)  The  action 
of  the  Commission  did  not  constitute  an 
order  within  the  meaning  of  §  1  of  the 
act  entitled  "An  Act  to  Create  a  Com- 
merce Court,"  and  that  the  court,  there- 
fore, was  without  jurisdiction  to  enjoin 
or  annul  or  suspend  the  same  in  whole 
or  in  part.  (2)  The  petition  is  an  at- 
tempt in  advance  of  any  action  or  order 
of  the  Commission  to  enjoin  it  from  act- 
ing and  proceeding  on  a  complaint 
[86]    brought  and  pending  before  it 
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(3)  The  Act  to  Regulate  Commerce 
makes  an  order  for  the  payment  of  mon- 
ey only  prima  facie  evidence,  cuts  off  no 
other  defense,  takes  no  question  from 
eourt  or  jury,  nor  in  any  wise  denies  due 
process  of  law;  that  ''such  an  order  is 
merely  a  rule  of  evidence,  and  notice  of 
a  hearin|^  at  which  such  an  order  may  he 
entered  is  not  an  order  within  the  mean- 
ing of  §  1  of  the  act  entitled  'An  Act  to 
Create  a  Commerce  Court,'  etc.,  approved 
June  18,  1910  [36  Stat,  at  L.  539,  chap. 
309],  and  the  court  has  Ho  jurisdiction 
to  enjoin,  set  aside,  annul,  or  suspend 
the  same  in  whole  or  in  part." 

The  motion  to  dismiss  was  denied  and 
the  United  States,  without  waiving  it, 
moved  to  dismiss  the  petition  on  the 
ground  that  it  was  without  equity  and 
did  not  state  a  cause  of  action. 

It  was  decreed  that  the  Commission 
had  no  jurisdiction  to  hear  and  deter- 
mine the  complaints  of  the  coal  com- 
panies, that  its  order  be  canceled,  and 
it  be  .permanently  enjoined  from  further 
proceeding  with  the  hearing  of  the  com- 
plaints. 

The  Interstate  Commerce  Commission 
appeared  in  the  suit  and  also  moved  to 
diismiss  the  petition  on  the  grounds — 
(1)  That  the  order  of  the  Commission 
was  merely  a  notice  of  a  hearing,  and 
not  a  reviewable  order.  (2)  That  the 
principal  office  of  the  Commission  is  in 
Washington,  and  suit  to  enjoin  any  of 
its  proceedings  must  be  brought  in  the 
District  of  Columbia,  and  not  in  the 
eastern  district  of  Illinois.  (4)  That  ir- 
reparable injury  was  not  shown. 

After  certain  admissions  and  denials 
of  the  petition,  the  Commission  asserted 
its  jurisdiction. 

In  support  of  the  decree  the  conten- 
tion of  the  railroad  company  is  that  the 
Interstate  Commerce  Commission  has  no 
jurisdiction  to  award  damages  for  failure 
to  furnish  cars,  and  that  this  was  the 
only  issue  submitted  to  the  Commission 
and  the  only  issue  decided  by  it.  The 
Commission  [87]  having  no  jurisdic- 
tion, the  further  contention  is  that  the 
railroad  company  can  restrain  its  order 
because  it  will  subject  the  company  to 
the  trouble  and  expense  of  the  hearing, 
the  probability  of  an  order  of  repara- 
tion against  it,  and  a  multiplici^  of 
suits,  in  which  suits  it  will  be  confronted 
by  the  order  of  reparation  as  evidence, 
without  opportunity  for  judicial  review 
of  the  strength  and  competency  of  the 
evidence. 

The  contentions  and  the  recited  conse- 
quences of  the  order  of  the  Commission 

are  met  by  opposing  ones.    The  United 
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States  asserts  that  the  action  of  the 
Commission  fixing  a  day  ^r  the  hear- 
ing of  the  complaints  of  the  coal  com- 
panies is  not  an  order  within  the  mean- 
ing of  §  1  of  the  Act  of  June  18,  1910, 
creating  the  eommerce  eourt  (36  Stat, 
at  L.  5^,  chap.  309),  and  the  subsequent 
Act  of  October  22,  1913,  abolishing  that 
court  and  transferring  the  jurisdiction 
conferred  upon  it  to  the  several  district 
courts  of  the  United  States  (38  Stat 
at  L.  208,  219,  chap.  32.  Comp.  Stat. 
1916,  §§  992, 993).  It  is  only  by  virtue  of 
those  acts,  it  is  said,  that  the  United 
States  can  be  sued,  and  it  is  provided 
by  them  that  the  United  States  can 
only  be  sued  in  ''cases  brought  to  en- 
join, set  aside,  annul,  or  suspend  in 
whole  or  in  part  any  order  of  the  Inter- 
state Commerce  Commission.''  The  Com- 
mission makes  the  same  contention  and 
some  others,  and  both  it  and  the  United 
States  insist  that  the  action  of  the  Com- 
mission was  not  an  order  within  the 
meaning  of  the  cited  provision.  Procter 
&  Q.  Co.  V.  United  States,  225  U.  8.  282, 
293,  56  L.  ed.  1091,  1095,  32  Sup.  Ct. 
Rep.  761,  is  adduced  as  anthori^  for 
the  insistence. 

The  Procter  &  Gamble  Company  was 
the  owner  of  500  railroad  tank  cars  used 
for  the  transportation  of  its  products 
over  the  lines  of  certain  railroads,  and 
the  company  filed  a  complaint  before  the 
Interstate  Cbmmerce  Commission,  com- 
plaining of  demurrage  rules  of  the  rail- 
road companies,  which  had  been  ap- 
proved by  the  Commission,  as  unjust  and 
oppressive,  and  alleging  that  to  enforce 
them  would  create  preferences  and  dis- 
criminations [88]  forbidden  by  the  In- 
terstate Commerce  Act.  The  complaint 
was  not  sustained  and  an  award  of  re- 
lief was  denied. 

Thereupon  the  Procter  &  Gamble  Com- 
pany filed  a  petition  in  the  commerce 
court  in  which  the  company  repeated  its 
accusations  against  the  demurrage  rules 
and  charged  also  that  the  order  of  the 
Commission,  dismissing  its  complaint, 
was  null  and  void  and  beyond  the  power 
of  the  Commission,  in  that  it  sustained 
the  validity  of  the  mles. 

The  eommerce  coon;  held  that  it  had 
jurisdiction  of  the  cause,  and  that,  for 
the  purpose  of  jurisdiction,  the  refusal 
of  the  Commission  to  afford  the  relief 
prayed  for  was  the  exact  equivalent  of 
an  order  granting  affirmative  relief,  and, 
as  a  corollary  of  this  power,  it  was  far- 
ther decided  that  there  was  jurisdiction 
to  award  pecuniary  relief  for  demurrage 

if  any  was  ill^ally  exaeted.     On  the 
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merits  the   court   decided   against  the 
Procter  &  Gamble  Company. 

This  court  reversed  the  ruling  and  held 
that  the  commerce  court  had  no  juris- 
diction, as  the  order  of  the  Commission 
neither  compelled  ''the  doing  or  abstain- 
ing from  doing  of  acts  embraced  by  a 
previous  a£Eirmative  command  of  the 
Commission.''  The  reasoning  of  the 
court  explored  the  whole  act  and  omitted 
no  circumstance  which  could  bear  on  its 
construction  and  its  efficacy  for  the  pur- 
pose for  which  it  was  enacted.  Con- 
sidering the  first  and  second  subdivisions 
of  §  207  [36  Stat,  at  L.  1148,  chap.  231, 
Comp.  Stat.  1916;  §  993],  which  deals 
with  the  jurisdiction  of  the  commerce 
court,  it  was  said  that  the  first  ''pro- 
vides for  the  enforcement  of  orders; 
that  is,  the  compelling  of  the  doing  or 
abstaining  from  doing  of  acts  embraced 
by  a  previous  affirmative  command  of 
the  Commission;"  and  that  the  second, 
"dealing  with  the  same  subject  from  a 
reverse  point  of  view,  provides  for  the 
contingency  of  a  complaint  made  to  the 
court  by  one  seeking  to  prevent  the  en- 
forcement of  orders  of  the  Commission 
such  as  are  contemplated  by  the  first 
[89]  paragraph.  In  other  words,  by  the 
co-operation  of  the  two  paragraphs,  au- 
thority is  given,  on  the  one  hand,  to 
enforce  compliance  with  the  orders  of 
the  Commission,  if  lawful,  and,  on  the 
other  hand,  power  is  conferred  to  stay 
the  enforcement  of  an  illegal  order." 
Other  provisions  of  the  act  were  said  to 
be  as  convincing. 

It  will  thus  be  observed,  as  said  by 
counsel  for  the  Commission :  "The  pow- 
er of  a  court  'to  stay  the  enforcement 
of  an  illegal  order*  is,  in  a  sense,  recip- 
rocal to  its  power  to  enforce  compliance 
with  an  order  of  the  Cbnmiission,  'if 
lawful.'  .  .  .  And  just  as  the  dis- 
trict court  would  have  been  powerless, 
in  the  instant  case,  to  compel  the  ap- 
pellee to  attend  the  hearing  with  respect 
to  which  the  notice  had  been  given,  so 
also  was  it  without  lawful  authority  to 
annul  that  notice  or  to  enjoin  the  Com- 
mission from  proceeding  in  the  prem- 
ises." And  again,  as  other  counsel  say, 
the  alleged  order  was  nothing  more  than 
notice  of  a  hearing  which  the  railroad 
company  might  attend  or  not,  as  it  saw 
fit 

The  notice,  therefore,  had  no  char- 
acteristic of  an  order,  affirmative  or 
negative.  It  was  a  mere  incident  in  the 
proceeding,  the  accident  of  the  occasion, 
— ^in  effect,  and,  it  may  be  contended,  in 
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form,  but  a  continuance  of  the  hearing. 
The  fact  that  the  continuance  was  to 
another  day  and  place  did  not  change 
its  substance  or  give  it  the  character 
described  in  Procter  &  G.  Co.  v.  United 
States, — one  which  constrained  the  rail- 
road company  to  obedience  unless  it  was 
annulled  or  suspended  by  judicial  decree. 

It  is  not  necessary  to  pass  upon  the 
other  contentions  of  appellants. 

Decree  reversed  and  cause  remanded, 
with  directions  to  grant  the  motions  to 
dismiss  the  petition. 


[90]  ANDREW  WEST,  Appt, 


V. 


EDWARD  RUTLEDGE  TIMBER  COM- 
PANY aod  Northern  Pacific  Railway 
Company. 

(See  8.  C.  Reporter's  ed.  90-100.) 

Public  lauds  —  raiiroad  land  grants  -• 
selection  in  Iteu  of  lands  relin- 
qnibhed  to  United  States  —  Mount 
Ranier  National   Park. 

1.  The  Northern  Pacific  Railway  Com- 
pany, the  successor  through  foreclosure  to 
the  Northern  Pacific  Railroad  Company, 
could  avail  itself  of  the  right  subsequently 
granted  by  the  Act  of  March  2,  1899  (30 
Stat,  at  L.  993,  chap.  377,  Comp.  Stat, 
1916,  §  6223),  to  the  original  company  to 
select  certain  public  lands  in  lieu  of  an 
equal  quantity  within  the  Mount  Ranier 
National  Parle,  to  be  relinquished  to  the 
United  States. 

[For  other  cases,  see  Public  Lands,  I.  c,  2,  in 
Digest  Sup.  Ct.  1908.] 

Public  lands  —  raili*oad  land  ^rant 
—  selection  in  lieu  of  lands  relin- 
quished to  United  States  —  cla^iflca« 
tion  as   nonmineral. 

2.  The  report  of  the  deputy  surveyor 
who  made  the  survey  that  the  lands,  if 
cleared,  would  be  suitable  for  grazing,  but, 
at  the  time  of  the  report,  were  more  valu- 
able for  their  timber,  is,  when  accepted  by 
the  Land  Department  as  a  description  of 
the  lands  as  nonmineral,  a  "classification*' 
of  such  lands  as  nonmineral,  within  the 
meaning  of  the  Act  of  March  2,  1899  (30 
Stat,  at  L.  993,  chap.  377,  Comp.  Stat 
1916,  §  6223),  giving  the  Northern  Pacifio 
Railroad  Company  the  right  to  select  in 
lieu  of  lands  to  be  relinquished  to  the  Unit- 
ed States  pursuant  to  that  act  "an  equal 
quantity  of  nonmineral  public  lands  so 
classified  as  nonmineral  at  the  time  of 
actual  government  survey." 

[For  other  cases,  see  Public  Lands,  I.  c,  2,  la 
Diaest  9up.  Ct.  1908.] 

Note. — As  to  land  grants  to  railroads, 
generally — see  note  to  Kansas  P.  R.  Co. 
V.  Atchison,  T.  &  S.  F.  R.  Co.  28  L. 
ed.  U.  S.  794. 
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Pnbllo  lands  —  railroad  land  cnmt  -• 
•election  In  lieu  of  lands  relinqolshed 
to  llic  United  States  —  certainty  of 
designation. 

3.  The  designation  hj  section  number, 
township,  and  range  of  a  quarter  section 
of  unsurveyed  public  land  selected  by  a 
railroad  company  pursuant  to  the  Act  of 
March  2,  1800  (30  SUt.  at  L.  003,  chap. 
877,  Comp.  Stet.  1016,  §  6223),  in  lieu  of 
an  equal  quantity  within  the  Mount  Banier 
National  JPark,  to  be  relinquished  to  the 
United  States,  satisfied  the  requirement  of 
that  act  that  "in  case  the  land  so  selected 
at  the  time  of  selection  be  unsurveyed,  the 
list  filed  by  the  company  shall  describe 
such  tract  m  such  manner  as  to  designate 
the  same  with  a  reasonable  degree  of  cer- 
tainty," where  such  designation  had  the 
aid  of  an  adjoining  survey,  and  oonld  be 
readily  located  from  such  surr^. 

(For  other  esses,  see  Public  Lands,  L  c,  S,  In 
Digest  Sup.  Ct  1008.1 

[No.  276.] 

Argued  May  7  and  8,  1017.    Decided  May 

21.  1017. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Cireait  to  review  a  decree  which  afllrmed 
a  de<nree  of  the  District  Court  for  the 
Dbtrict  of  Idaho,  dismissing  the  bill  in 
a  suit  to  establish  a  trust  in  land  select- 
ed by  the  Northern  Pacific  Railway 
Company  in  lien  of  land  within  the 
Mount  Ranier  National  Park,  relin- 
quished to  the  United  States,  and  to 
compel  a  conveyance  thereof  and  to  quiet 
title.    AfOirmed. 

See  same  case  below,  136  CCA.  656, 
221  Fed.  30. 

Statement  by  Mr.  Justice  McKenna: 
[91]  Suit  by  appellant  West  (he  was 
pliuntiif  in  the  court  below  and  we  shall 
so  refer  to  him)  against  M>pelleee,  the 
Edward  Rutledge  Timber  Company  and 
the  Northern  Pacific  Railway  Company 
(to  bo  referred  to  as  the  timber  company 
and  railway  eompanyi  respectively),  to 
have  plaintiff  declared  the  owner  of  cer- 
tain described  lands,  tiie  railway  com- 
pany and  the  timber  company  decreed  to 
hold  title  thereto  in  trnst  for  him,  to 
compel  a  conveyance  to  him,  and  to  have 
hia  title  to  the  lands  quieted. 

Plaintiff  alleged  himself  qualified  to 
locate  and  settle  npon  the  lands,  they 
being  then  nnsnrveyd  and  vacant,  un- 
occupied and  unreserved  landa  belonging 
to  the  United  States,  as  to  which  no 
daim  of  right  or  title  to  or  interest  in 
them  had  been  made  by  any  person,  nor 
was  there  any  evidence  whatsoever  upon 

the  lands  or  any  part  thereof,  or  in  the 
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United  States  land  office  for  the  district 

iCoBur  d'Alene  Land  District),  or  in  the 
General  Land  Office  in  Washington, 
showing  any  claim,  right,  title,  or  in- 
terest in  any  other  person,  nor  were 
there  any  marks,  blazes,  notices,  or  any 
other  evidence  of  the  location,  selection, 
claim,  or  possession  marked  or  traced 
upon  the  ground,  or  upon  or  near  the 
same,  nor  had  the  boundaries  thereof 
been  traced  or  located  by  reference  to 
any  natural  objects  or  monuments  of 
any  kind  or  character. 

That  on  July  17, 1905,  the  official  plat 
of  the  survey  of  the  lands  was  filed  in 
the  local  land  office  in  Cosur  d'Alene 
City,  Idaho,  and  on  that  day  the  lands 
became  open  to  entrv  under  the  home- 
stead laws  of  the  Umted  States,  and  on 
that  day  plaintiff  duly  made  application 
to  enter  them  under  the  homestead  laws, 
which  application  was  rejected  by  the 
local  land  office^  and,  on  May  10,  1910, 
the  order  of  rejection  was  approved  by 
the  secretary  of  the  Interior  and  the 
case  finally  dosed. 

That  on  June  21,  1901,  the  railway 
company  filed  in  the  General  Office  its 
selection  list  No.  61,  which  contained 
[92]  the  following  pretended  descrip- 
tion, to  wit,  ^the  southeast  quarter  of 
section  20,  township  44  north,  range  3 
K,  B.  M." 

That  the  description  was  wholly  imagi- 
nary, and  that  no  lands  in  the  state  of 
Idaho  or  elsewhere  were  or  could  be  so 
designated  or  described,  for  the  reason 
that,  at  the  time  of  filing  the  list,  no 
such  survey  had  been  made  or  at- 
tempted. That  neither  the  railway  com- 
pany nor  the  timber  company  knew  or 
pretended  to  know  what  lands  were  re- 
ferred to,  or  knew  that,  in  the  event  of 
a  mvcveyf  the  description  would  be  ap- 
pUed  to  the  lands  occupied  by  plaintiff, 
jliat  the  description  was  wholly  insuffi- 
cient to  locate  the  lands  or  any  part  or 
pared  thereof,  rendering  the  list  and 
selection  of  the  railway  company  wholly 
void  and  of  no  effect  whatsoever. 

That  on  October  10,  1910,  a  patent  to 
t^''  lands  was  issued  to  the  railway  com- 
pany. 

That  (this  on  information  and  belief) 
the  raOway  company  conveyed  the  lands 
to  the  timber  company,  and  that  com- 
pany now  claims  to  have  the  legal  title 
to  t^e  same. 

That  neither  the  railway  company  nor 
the  timber  company,  nor  any  agent  or 
employee  of  dther,  has  ever  been  in 
possession  of  the  lands,  but  plaintiff, 
ever  since  May  15,  1903,  has  been  and 
now    is    in    possesdon    thereof;    th«^ 

10^ 


02-94 


8UPRBMS  GOUBT  OF  THB  tnnTBD  STATES. 


Oct.  Tebm, 


neither  the  railway  company  hor  the  tim- 
ber company  has  ever  complied  with  the 
laws  of  the  United  Stat^  so  as  to  en- 
title either  of  them  to  claim  any  interest 
in  or  right  to  the  lands  as  against  plain- 
tiflP. 

That  the  decision  of  the  local  land 
office  and  the  saccessive  approval  there- 
of by  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  In- 
terior were  and  are  wrongf ul,  unlawful, 
and  based  upon  an  erroneous  construc- 
tion of  the  law,  and  upon  a  statement  of 
facts  concerning  which  there  was  and  is 
no  conflict. 

That  at  the  time  the  patent  was  issued 
to  the  railway  [98]  company  plaintiff 
was  and  now  is  the  owner  of  the  lands, 
and  the  issue  of  the  patent  to  the  rail- 
way company  was  contrary  to  and  with- 
out authority  of  law,  and  in  violation  of 
plaintiff's  rights;  that  the  railway  com- 
pany was  without  any  right  or  authority 
at  law  to  select  or  claim  the  lands  or 
any  part  thereof,  and  that  the  Act  of 
Congress  of  March  2,  1899  [30  SUt.  at 
L.  993,  chap.  377,  Comp.  Stat.  1916,  § 
5223],  upon  and  by  virtue  of  which  the 
railway  company  based  its  right  to  select 
and  claim  the  lands,  is  unconstitutional 
and  void,  and  confers  no  right  whatso- 
ever upon  the  railway  company  to  select 
or  claim  the  lands  or  any  part  thereof 
against  plaintiff. 

The  answer  of  the  timber  company 
admitted  certain  allegations  of  the  bill 
of  complaint,  but  denied  that  the  lands 
were  vacant  and  open  to  settlement,  or 
that  they  were  unclaimed  or  unsegre- 
gated  or  not  marked  or  traced  by  boun- 
daries, and  alleged  that  the  fact  of  their 
appropriation  and  segregation  appeared 
on  the  records  of  the  local  land  office 
and  of  the  General  Land  Office,  and  that 
the  boundaries  and  lines  of  survey  were 
duly  and  plainly  traced  and  marked  out 
upon  the  lands  and  located  by  monu- 
ments long  prior  to  the  time  of  plain- 
tiff's settlement  thereoiv  and  that  plain- 
tiff had  full  knowledge  thereof  and  did 
na^  enter  upon  the  lands  in  good  faith, 
but'Vmly  in  the  hope  that  the  claim  of 
the  t^ber  company  and  railway  com- 
pany I  might  be  defeated  on  technical 
grounds. 

Thai  on  June  21,  1901,  the  railway 
company  made  selection  of  the  lands 
under  the  provisions  of  the  act  of  Con- 
gress entitled,  ''An  Act  to  Set  Aside  a 
Portion  of  Certain  Lands  in  the  State  of 
Washington  Now  Ejiown  as  the  Mount 
Ranier  National  Park,"  approved  March 
2,  1899  (30  Stat,  at  L.  993,  chap.  377, 
Comp.  Stot  1916,  §  6223),  in  lieu  of  an 
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equal  (quantity  of  land  relinquished  to 
the  United  States  pursuant  to  the  pro- 
visions of  the  act.  That  such  selection 
was  duly  made  in  accordance  with  the 
conditions  of  the  act  and  the  rules  and 
regulations  of  the  Land  Department, 
and  described  [04]  as  required  by  the 
act,  and  the  selection  was  in  all  respects 
regular. 

That  on  July  17, 1905,  the  official  town- 
ship plat  was  filed  in  the  local  land 
office,  and  the  railway  company,  in  ac- 
cordance with  the  provisions  of  §  4  of 
the  act  of  Congress,  filed  a  new  selec- 
tion list  which  conformed  to  the  pro* 
visions  of  the  act  and  the  rules  and 
r^^ations  of  the  Land  Department 

That  at  the  time  plaintiff  made  bis  al- 
leged settlement  upon  the  lands  they 
had  been  surveyed  and  the  lines  of  sur- 
vey traced^  and  all  other  conditions  are 
alleged  to  have  been  satisfied. 

The  timber  company  prayed  that  it  be 
dismissed  with  costs. 

The  answer  of  the  railway  company 
was  substantially  the  same  as  that  of 
the  timber  company. 

To  the  issues  thus  framed  the  evidence 
was  iaddressed,  upon  which  a  decree  was 
entered  for  defendants  dismissing  tho 
bill,  neither  party  to  recover  costs  or  dis- 
bursements from  the  other.  210  Fed. 
189.  It  was  affirmed  by  the  circuit  court 
of  appeals.  136  C.  C.  A.  556,  221  Fed. 
30. 

Mr.  8.  IC.  Stockalager  argued  the 
cause,  and,  with  Messrs.  A.  H.  Kenyon 
and  Seabury  Merritt,  filed  a  brief  for 
appellant : 

The  Act  of  March  2,  1899,  must  have 
a  strict  eonstruction,  and  the  company 
must  have  brought  itself  within  the  pre- 
cise terms  and  conditions  written  into 
the  statute  by  its  friends,  if  not  by  its 
officers  or  attorneys,  to  sustain  its  selec- 
tion thereunder. 

9  Cyc.  265,  276;  3  Cyc.  852;  Carr  v. 
Duval,  14  Pet.  77,  10  L.  ed.  361 ;  Minne- 
apolis &  St.  L.  R.  Co.  V.  Columbus  Roll- 
ing MUl,  119  U.  S.  149,  30  L.  ed.  376,  7 
Sup.*  Ct.  Rep.  168. 

The  Act  of  March  2, 1899,  is  a  special 
act  and  requires  strict  construction. 

Wisconsin  C.  R.  Co.  v.  United  States, 
164  U.  S.  190,  41  L.  ed.  399,  17  Sup. 
Ct.  Rep.  45;  Comstock  v.  Northern  P. 
R.  Co.  34  Land  Dec.  88;  Idaho  v.  North- 
em  P.  R.  Co.  42  Land  Dec.  118;  Suther- 
land, Stat.  Constr.  §§  454,  458;  23  Am. 
&  Eng.  Enc.  Law,  402,  407;  Slidell  v. 
Emler,  111  U.  S.  412.  28  L.  ed.  321,  4 
Sup.  Ct.  Rep.  475 ;  Dubuque  &  P.  R.  Co. 
V.  Litchfield,  23  How.  66,  16  L.  ed.  500; 
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Kewton  ▼.  Mahoning  County,  100  U.  S. 
548,  25  L.  ed.  710;  Tueker  v.  Ferguson, 
22  Wall.  527,  22  L.  ed.  805;  Northwest- 
ern Fertilizing  Co.  t.  Hyde  Park,  97  U. 
B.  e59,  24  L.  ed.  1036. 

At  the  date  of  the  Aet  of  Mareh  2, 
1899,  the  Northern  Paeifio  Railroad  Com- 
pany, chartered  by  act  of  Congress  in 
1864,  had  no  existence,  and  hence  there 
was  no  grantee  to  take,  and  the  grant 
is  therefore  absolutely  void. 

Pawlet  V.  Clark,  9  Cranch,  331,  3  L. 
ed.  749;  Hall  v.  RnsSell,  101  U.  S.  509, 
25  L.  ed.  831;  Davenport  v.  Lamb,  13 
Wall.  418,  20  L.  ed.  655;  Chesapeake  & 
O.  R.  Co.  V.  Miller,  114  U.  S.  176,  29 
L.  ed.  121,  5  Sup.  Ct.  Rep.  813;  Jnlian 
V.  Central  Trust  Co.  193  U.  8.  93,  48  L. 
ed.  629,  24  Sup.  Ct  Rep.  399;  Memphis 
&  L.  R.  R.  Co.  V.  Railroad  Comrs.  (Mem- 
phis &  L.  R.  R.  Co.  V.  Bernr)  112  U.  S. 
619,  28  L.  ed.  841,  5  Sup.  Ct.  Rep.  299; 
19  Cyc  1460;  Sellers  v.  Union  limber- 
ing Co.  39  Wis.  525;  Reynolds  v.  Cridge, 
11  Pa.  Co.  Ct.  306;  Shields  v.  Ohio,  95 
U.  S.  319,  24  L.  ed.  357 ;  People  v.  New 
York,  C.  &  St.  L.  R.  Co.  129  N.  Y.  474, 
15  L.R.A.  82,  29  N.  E.  959. 

Grants  of  the  strongest  kind  do  not 
extend  beyond  the  meaning  and  intent 
expressed  in  them,  nor  by  any  strained 
construction  make  anything  pass  against 
the  apt  and  proper,  the  common  and 
usual,  signification  and  intendment  of 
the  words  of  the  grant,  and  they  pass 
nothing  but  what  was  owned. 

Missouri,  K.  &  T.  R.  Co.  v.  Kansas  P. 

B.  Co.  97  U.  S.  491,  24  L.  ed.  1095;  Unit- 
ed States  V.  Arredondo,  6  Pet.  739,  8  L. 
ed.  565. 

Congress  is  not  to  be  presumed  to  have 
used  words  for  no  purpose. 

Piatt  V.  Union  P.  B.  Co.  99  U.  8.  58, 
25  L.  ed.  427;  Allen  v.  Louisiana,  103 
U.  S.  84,  26  L.  ed.  319;  White  v.  United 
States,  191  U.  S.  551,  48  L.  ed.  297,  24 
Sup.  Ct.  Rep.  171. 

Every  grant  from  the  sovereign  au- 
thority is,  in  cases  of  ambiguity,  to  be 
construed  strictly  against  the  grantee 
and  in  favor  of  the  government. 

Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  371,  27  L.  ed.  422,  2  Sup.  Ct. 
Rep.  257;  United  States  v.  Michigan, 
190  U.  S.  401,  47  L.  ed.  1111,  23  Sup. 
Ct.  Rep.  742;  Illinois  C.  R.  Co.  v.  Illinois, 
146  U.  S.  468,  36  L.  ed.  1048, 13  Sup.  Ct. 
Rep.  110;  Kean  v.  Calumet  Canal  & 
Improv.  Co.  190  U.  S.  488,  47  L.  ed. 
1148,  23  Sup.  Ct.  Rep.  651;  Wisconsin 

C.  R.  Co.  V.  United  States,  164  U.  S. 

190,  41  L.  ed.  399,  17  Sup.  Ct.  Rep.  46; 

United  States  v.  Oregon  &  C.  R.  Co.  164 

U.  S.  539,  41  lT  ed.  544,  17  Sup.  Ct.  * 
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Rep.  165;  Orc^n  R.  A  Nav.  Co.  ▼.  Ore» 
gonion  R.  Co.  130  U.  S.  1,  32  L.  ed.  837, 
9  Sup.  Ct.  Rep.  409. 

What  does  the  phrase,  ''nonmineral 
public  land  so  classified  as  nonmineral 
at  the  time  of  actual  government  survey, 
which  has  been  or  shall  be  made,''  re- 
quire f  Does  it  require  an  afllrmative 
classification  as  nonmineral,  or  a  nega- 
tive one;  a  positive  classification  or 
merely  an  inferential  onef  The  afiftrma- 
tive  must  be  shown. 

Northwestern  Fertilising  Go.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  ed.  1036. 

The  attempted  description  of  the  land 
given  in  the  selection  is  void  for  uncer- 
tainty. 

Thorn  v.  Lazarus,  39  App.  Div.  508, 
57  N.  Y.  Supp.  279;  Van  Dyke  v.  New 
York  State  Bkg.  Co.  18  Misc.  661,  43  N. 
Y.  Supp.  735;  Board  of  Education  v. 
Crawford,  14  W.  Va.  790;  Qorman  ▼. 
Steed,  1  W.  Va.  14;  Be  Hyde,  40  Land 
Dec.  284;  Central  P.  B.  Co.  v.  Nevada, 
162  U.  S.  512,  40  L.  ed.  1057,  16  Sup, 
Ct.  Bep.  885;  Bird  Timber  Co.  y.  Sno- 
homish County,  81  Wash.  416,  143  Pao. 
433. 

Messrs.  Oharlas  Donnelly  and  StOm 
W.  Burr  argued  the  cause,  and,  with 
Messrs.  Charles  W.  Bunn  and  James  B. 
Kerr,  filed  a  brief  for  appellees: 

The  surveyor's  return  with  respect  to 
the  character  of  the  land  was  sufficiently 
definite  to  amount  to  an  affirmative  non- 
mineral  classification. 

Davenport  v.  Northern  P.  B.  Co.  32 
Land  Dec.  28;  Bedal  v.  St  Paul,  M.  &  M. 
B.  Co.  29  Land  Dec.  254;  Be  St.  Paul, 
M.  &  M.  B.  Co.  34  Land  Dec  211; 
Daniels  v.  Northern  P.  B.  Co.  43  Land 
Dec.  381. 

Within  reasonable  limits,  it  is  plain 
that  the  decision  by  one  administrative 
department  whether  a  given  description 
is  reasonably  certain  is  as  much  a  de- 
cision of  a  question  of  fact  as  is  the  de- 
cision by  another  administrative  depart- 
ment whether  a  given  rate  or  practice 
is  reasonable;  and  whether  such  ques- 
tions are  decided  by  the  Land  Depart- 
ment or  by  the  Interstate  Commerce 
Commission,  the  decision,  in  the  absence 
of  fraud  or  arbitrary  action,  is  not  re- 
viewable by  the 'courts. 

Interstate  Commerce  Commission  v. 
Illinois  C.  B.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  Interstate 
Commerce  Commission  v.  Delaware,  L. 
&  W.  B.  Co.  220  U.  S.  236,  55  L.  ed.  448, 
31  Sup.  Ct.  Rep.  392;  Interstate  Com- 
merce Commission  v.  Union  P.  B.  Co. 
222  U.  S.  541,  56  L.  ed.  308,  32  Suf 
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Rep.  108;  Burfenning  v.  Chicago,  St. 
P.  M.  A  O.  R.  Co.  163  U.  S.  321-323,  41 
L.  ed.  176,  176,  16  Sup.  Ct.  Rep.  1018; 
Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  33  L.  ed.  687, 10  Sup.  Ct. 
Rep.  341;  Groeck  v.  Southern  P.  R.  Co. 
42  C.  C.  A.  144,  102  Fed.  34. 

A  description  by  reference  to  the  sur- 
vey thereafter  to  be  made  conforms  to 
the  definition  of  a  reasonable  degree  of 
certainty. 

Balderston  v.  Brady,  17  Idaho,  567, 107 
Pae.  493. 

Even  if  the  Act  of  1899  were  subject 
to  the  same  rules  of  construction  as  the 
original  Northern  Pacific  grant,  it  does 
not  follow  that  an  especially  strict  cou< 
struction  should  be  applied. 

Burke  v.  Southern  P.  R.  Co.  234  U.  S. 
669,  679,  58  L.  ed.  1527,  1544,  34  Sup. 
Ct.  Rep.  907. 

Mr.  Justice  McKenna,  after  making 
the  above  statement,  delivered  the  opin- 
ion of  the  court : 

The  controversy  in  the  case  turns  on 
the  construction  and  application  of  the 
act  of  Congress.  Because  of  it  the  land 
offices,  local  and  general,  rejected  plain- 
tiffs application  to  enter  the  lands  as  a 
homestead.  By  virtue  of  it  the  railway 
and  its  ^antee,  the  timber  company,  as- 
sert [95]  title.  Its  primary  purpose 
was  to  set  aside  certain  public  lands  as 
a  national  park,  to  be  known  as  the 
Mount  Ranier  National  Park.  An  ob- 
stacle to  the  purpose  was  a  grant  of  the 
desired  lands  to  the  Northern  Pacific 
Railroad  Company  and  their  relinquish- 
ment had  to  be  provided  for.  This  was 
done  (§3)  by  authorizing  the  company 
to  select  an  equal  quantity  of  public 
lands  elsewhere,  or,  more  specifically, 
within  any  state  into  or  through  which 
the  railroad  ran.  There  was  a  qualifica- 
tion of  the  character  of  the  lands  to  be 
selected.  They  were  to  be  ''nonmineral 
public  lands,  so  classified  as  nonmincral 
at  the  time  of  actual  government  survey, 
which  has  been  or  shall  be  made,  of 
the  United  States  not  reserved  and  to 
which  no  adverse  right  or  claim  shall 
have  attached  or  have  been  initiated  at 
the  time  of  the  making  of  such  selec- 
tion." [30  Stat,  at  L.  994,  chap.  377, 
Comp.  Stat.  1916,  §  5225.] 

It  was  provided  (§4)  that  upon  the 
filing  by  the  railroad  conopany  of  the 
selection  at  the  local  land  oface,  and  pay- 
ment of  fees  prescribed  by  law  in  anal- 
ogous cascH,  and  the  approval  by  the 
Secretary  of  the  Interior,  he  should 
cause  a  patent  to  issue  to  the  company,  i 

conveying  to  it  the  lands  so  selected; ' 
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that  ''in  case  the  land  so  selected  at  the 
time  of  selection  be  unsurveyed,  the  list 
filed  by  the  company  shall  describe  such 
tract  in  such  manner  as  to  designate 
the  same  with  a  reasonable  d^;ree  of 
certainty;"  and  that,  within  thirty  days 
after  the  tract  shall  have  been  surveyed 
and  the  plats  thereof  filed,  a  new  selec- 
tion shall  be  filed  by  the  company,  de- 
scribing the  tract  according  to  such  sur- 
vey. And,  further,  that  in  case  the  tract 
as  originally  selected  and  described  in 
the  list  filed  in  -the  local  land  office  shall 
not  precisely  conform  to  the  lines  of  the 
official  survey,  the  company  shall  be  per- 
mitted to  describe  such  tract  anew,  so 
as  to  work  such  conformity. 

Construing  the  act  by  its  words  there 
would  seem  to  be  no  difficulty  in  deter- 
mining its  meaning.  It  would  seem  to 
be  simple  in  purpose  and  clear  in  pro- 
vision to  accomplish  [96]  the  purpNOse. 
But  plaintiff  raises  various  questions 
upon  it.  He  asserts :  (1)  That  tne  grant 
was  to  the  Northern  Pacific  Railroad 
Company  and -could  not  be  availed  of  by 
its  successor  through  foreclosure,  the 
Northern  Pacific  Railway  Company.  (2) 
That  the  lands  were  classified  as  mineral 
under  the  Act  of  Congress  of  February 
26,  1895  [28  Stat,  at  L.  683,  chap.  131], 
and  the  classification  approved  by  the 
Secretary  of  the  Interior,  March,  1901, 
and  the  surveyor  having  failed  to  make 
any  classification  of  the  lands  in  terms 
as  nonmineral,  they  were  not  subject 
to  selection.  (3)  That  if  the  first  and 
second  contentions  be  untenable,  the 
lands  were  not  described  ''with  a  reason- 
able certainty"  so  as  to  bar  the  rights 
of  settlers  in  good  faith,  without  aetual 
or  constructive  notice. 

(1)  The  argument  advanced  to  sup- 
port this  proposition  is  that  by  the  fore- 
closure proceedings  the  Northern  Pacific 
Railroad  Company  ceased  to  exist,  and 
if  everything  it  had  or  had  an  interest 
in  did  not  go  out  of  existence  with  it,  at 
least  its  rights  under  the  Act  of  1890 
did,  and  yet  counsel  say  plaintiff  has 
nothing  to  do  "with  the  question  whether 
the  conveyance  of  the  lands  to  the 
United  States  under  the  provisions  of 
the  act  conveyed  a  valid  title."  It  would 
be  somewhat  anomalous  indeed  if  the 
act  conveyed  to  the  United  States  a 
valid  title,  but  did  not  convey  to  the 
railroad  anything  substantial  that  could 
be  transferred  by  sale  under  the  decree 
of  a  court  to  the  successor  of  that  com- 
pany. We  might  ask  the  question. 
Where  in  the  world  w^re  the  rights  con- 
veyed to  the  railroad  company  left — 
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and  if  left  at  all,  by  whom  were  they  to 
be  enforced  or  availed  off 

We  agree  with  the  district  eonrt  that, 
as  a  mere  matter  of  construction,  the 
contention  of  plaintiff  must  be  rejected. 
In  July,  1896  (Northern  P.  R.  Co.  v. 
Boyd,  228  U.  S.  482,  490,  57  L.  ed.  931, 
934,  33  Sup.  Ct.  Rep.  554;  Northern  P. 
R.  Co.  V.  United  States,  101  C.  C.  A. 
117,  176  Fed.  706),  three  years  prior  to 
the  act  of  Congress,  the  railway  com- 
pany had  become  successor  to  the  [97] 
railroad  company,  its  vendor  through  the 
foreclosure  proceedings  of  the  lands  the 
government  desired,  and  yet  the  latter 
company  was  designated  in  the  act  as 
the  company  to  select  the  lands  in  com- 
pensation for  those  desired  and  taken 
by  the  government  for  the  Mount  Ranier 
National  Park.  It  may  be,  as  said  by 
the  district  court,  a  matter  of  specula- 
tion why  the  railroad  company  rather 
than  the  railway  company  was  named  as 
grantee,  but  it  is  certain  it  was  done 
in  recognition  of  rights,  and  not  in  mere 
jn^lery  to  obtain  lands  for  the  National 
Park  and  convey  nothing  to  either  com- 
pany in  return, —  nothing  to  the  rail- 
road company  because,  according  to  the 
contention,  it  had  gone  out  of  existence; 
nothing  to  the  railway  company  because, 
according  to  the  contention,  it  had  not 
succeeded  to  the  rights  of  the  railroad 
company.  On  the  contrary,  we  must  as- 
sume that  the  act  was  passed  and  the 
railroad  company  selected  to  consum- 
mate the  exchange  either  by  itself  or  by 
its  successor,  the  railway  company,  or 
by  both.  And  this  was  done,  and  the 
two  companies  and  the  trustees  of  the 
railway  company's  mortgage  joined  in  a 
deed  of  reconveyance  to  the  United 
States.  And  this  purpose  of  the  act  and 
what  was  done  under  it  was  recognized 
by  the  Land  Department.  Davenport  v. 
Northern  P.  R.  Co.  32  Land  Dec.  28; 
Ferguson  ▼.  Northern  P.  R.  Co.  33  Land. 
Dec.  634;  Idaho  v.  Northern  P.  R.  Co. 
37  Land  Dec.  135, 138.  See  also  Delany 
7.  Northern  P.  R.  Co.  45  Land  Dec  6. 
It  is  pertinently  said  by  counsel  for  the 
railway  company:  "The  government  it- 
self is  satisfied  with  its  title;  and  cer- 
tainly it  cannot,  while  retaining  that 
title,  deny  to  those  from  whom  it  was 
obtained  the  lands  offered  in  exchange." 

(2)  As  we  have  seen,  the  right  was  to 
select  "an  equal  quantity  of  nonmineral 
public  lands,  so  classified  as  nonmineral 
at  the  time  of  actual  survey.''  The  lands 
are  in  fact  nonmineral,  but  the  conten- 
tion is  that  they  were  not  so  classified 
at  the  time  of  actual  survey.  [98]  The 
deputy  surveyor  who  made  the  survey 
•1  Ii.  ed. 


reported  that  the  lands,  if  cleared^  would 
be  suitable  for  grazing,  but  at  the  time 
of  the  report  were  more  valuable  for 
their  timber.  This,  it  is  contended,  is 
not  a  classification  of  the  lands  as  non- 
mineral;  that  it  was  not  a  olassifieation, 
but  an  omission  to  classify, — ^negativSy 
not  afi&rmative;  inferential,  not  positive, 
— and  therefore  not  a  compliance  with 
the  statute.  We  cannot  coneur.  The 
report  was  accepted  by  the  Depiurtment 
as  a  description  of  the  lands  as  non- 
mineral  Th^  could  be  made  suitable 
for  grazing,  was  the  report;  pending 
that  time  they  were  more  valuable  for 
their  timber.  There  was  positive  de- 
scription of  their  character;  words  ex- 
elucung  some  other  character  were  not 
necessary.  Classification  is  eharaeteri- 
zation  through  the  selection  of  some 
quality  or  feature,  and  therefore  lands 
may  be  classified  as  pasture  (grazing), 
timber,  arable,  or  mineraL  It  is  deter- 
mined by  surface  indications.  Minerals 
may  be  hidden  under  any  surface,  but  a 
surveyor  b  not  expected  u>  explore  for 
them,  that  he  may  indnde  or  exclude 
reference  to  them  in  his  reports.  Such 
character  is  exceptional,  besides,  and 
considered  bv  the  Land  Of&ce  as  absent 
if  not  noted.^ 

The  contention  that  the  lands  were 
classified  as  mineral  under  the  Act  of 
February  26,  1895,  is  answered  by  the 
admission  made  at  the  trial  that  the 
records  do  not  show  it. 

(3)  The  act  of  Congress  authorized 
the  selection  of  an  unsurveyed  tract,  bat 
required  it  to  be  described  "in  such  man- 
ner as  to  designate  the  same  with  a  rea- 
sonable degree  of  certainty,''  and  it  was 
provided  that,  when  surveyed,  a  new  list 
was  to  be  filed,  describing  the  tract  "ac- 
cording to  such  survey.'' 

The  lands,  we  have  seen,  were  design 
nated  by  sectional  [99]  number,  town- 
ship, and  range,  and  it  is  contended  that 
such  designation —  "terms  of  future  sur- 
vey," as  counsel  term  it — was  not  a  de- 
scription 'Snth  a  reasonable  degree  of 
certainty." 

This  seems  to  have  been  the  only  oon- 
tention  submitted  to  the  court  of  ap- 
peals, and  upon  careful  consideration 
the  court  decided  against  the  contention 
upon  the  Act  of  1899,  and,  in  analogy, 
upon  other  acts  of  Congress  in  relation 
to  the  public  lands,  and  also  upon  the 

1  Davenport  v.  Northern  P.  R.  Co.  32 
Land  Dec.  28;  Bedal  v.  St.  Paul,  M.  k  M. 
R.  Co.  29  Land  Dec.  254 ;  Idaho  v.  Northern 
P.  R.  Co.  37  Land  Doc.  135;  Re  St.  Paul, 
M.  k  M.  R.  Co.  34  Land  Dec.  211;  Re  North- 
ern P.  R.  Co.  40  Land  Dec.  64. 


09,  100 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tknc, 


rules  and  decisions  of  the  Land  Depart- 
ment. It  is  not  necessary  to  repeat  the 
reasoning  of  the  court.  What  was  a  de- 
scription having  ''a  reasonable  degree  of 
certainty"  was  to  be  determined  by  the 
circumstances.  It  was  in  the  nature  of 
a  <}uestion  of  fact  and  had  tests  for  de- 
eision,  as  the  court  of  appeals  pointed 
out.  It  had  the  aid  of  an  adjoining 
survey,  and  the  lands  could  be  readily  lo- 
cated from  such  survey.  It  was  pointed 
out  that  the  act  of  Congress  did  not  re- 
quire exactness;  it  contemplated  a  sub- 
sequent readjustment.  ''The  filing  of  the 
first  list  is  in  a  sense  preliminary  to  ob- 
taining the  patent.  It  initates  the  right, 
and  not  as  much  particularity  and  exact- 
ness is  ordinarily  required  as  where  final 
stages  are  to  be  observed  in  clearing  up 
and  completin|f  the  transaction.  In  fact, 
by  contemplation  of  the  statute,  the  new 
selection  is  required  to  conform  with  the 
established  survey  and  thus  to  correct 
the  descripti<m  in  the  primary  selection. 
By  reasonable  intendment,  therefore,  we 
are  impressed  that  the  description  con- 
tained in  the  railway  company's  list  No. 
61,  under  the  conditions  prevailing  of 
the  survey  of  township  45  to  the  north 
and  the  proximity  of  the  land  in  ques- 
tion thereto,  designated  the  land  with  a 
reasonable  degree  of  certainty,  and  must 
be  held  sufficient  as  a  matter  of  law.'' 
For  the  premises  from  which  this  ex- 
cerpt is  the  conclusion  we  refer  to  the 
opinion. 

The  court  of  appeals  said  that  the 
question  of  the  sufficiency  of  the  de- 
scription was  ''the  single  question  [100] 
urged"  for  its  decision,  and  counsel  for 
defendants  contend  that  no  other  ques- 
tion is  open  to  our  review,  and  cite  Mon- 
tana B.  Co.  V.  Warren,  137  U.  8.  348, 
351,  34  L.  ed.  681,  682,  11  Sup.  Ct.  Rep. 
96.  Plaintiff  replies  that  the  principle 
of  that  case  applies  only  to  questions  of 
procedure,  and  not  to  questions  of  juris- 
diction or  the  foundation  of  the  right; 
adducing  Rosen  v.  United  States,  161  U. 
S.  29,  40  L.  ed.  606,  16  Sup.  Ct.  Rep. 
434, 10  Am.  Crim.  Rep.  251 ;  Old  Jordan 
Min.  &  Mill.  Co.  v.  Soci^t^  Anonyme  des 
Mines,  164  U.  S.  261,  41  L.  ed.  427,  17 
Sup.  Ct.  Rep.  113;  Gila  Valley,  G.  &  N. 
R.  Co.  V.  Hall,  232  U.  S.  94,  58  L.  ed. 
521,  34  Sup.  Ct.  Rep.  229.  See  also 
Magruder  v.  Drury,  235  U.  S.  106,  113, 
59  L.  ed.  151,  153,  35  Sup.  Ct.  Rep.  77. 

The  distinction  between  questions 
seems  to  bo  artificial.  The  essential  cir- 
cumstance would  seem  to  be  that  a  re- 
view is  sought  of  that  which  was  not 
decided,  not  submitted  at  all,  or  with- 
drawn from  submission,  and  which,  if  it 
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I  had  been  submitted,  might  have  been  de- 
cided in  favor  of  the  appealing  party. 

However,  in  deference  to  the  earnest- 
ness of  counsel,  we  have  considered  the 
questions. 

Affirmed. 


E.  I.  DU  PONT  DE  NEMOURS  POWDER 
COMPANY  and  Du  Pont  Pabnkoid  Com- 
pany, Petitioners, 

V. 

WALTER  E.  HASLAND  et  al. 

(See  8.  C.  Reporter's  ed.  100-103.) 

Injnnction  —against  disclosure  of  trade 
secrets. 

Defendant  in  a  suit  to  prevent  the 
use  or  disclosure  of  secret  trade  processes, 
the  knowledge  of  which  was  acquired  by 
him  while  in  the  plaintiffs'  employ,  may  be 
enjoined  from  disclosing  any  of  such  alleged 
processes  to  experts  or  witnesses  produced 
during  the  taking  of  proofs, — excepting  de- 
fendant's counsel, — ^with  leave  to  move  to 
dissolve  the  injunction  if  occasion  to  con- 
sult experts  arises. 

[For  other  cuses,  see  Injunction,  I.  d,  in  Di- 
gest Sap.  Ct.  1008.] 

[No.  210.] 

Argued   Kay   4,   1017.     Decided   May   21, 

1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeab  for 
the  Third  Circuit  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  for  the  Eastern  District  of  Penn- 
sylvania, enjoining  defendant  in  a  suit  to 
prevent  the  use  or  disclosure  of  trade 
secrets,  from  disclosing  such  secrets  to 
experts  or  witnesses  produced  during  the 
taking  of  proof.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  140  C.  C.  A.  229, 
224  Ted.  689. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  J.  Prindle  argued  the  cause, 
and,  with  Messrs.  Warren  H.  Small,  John 
P.  Laffey,  and  Kenneth  8.  Neal,  filed 
a  brief  for  petitioners : 

Our  system  of  law  contemplates  the 
protection  of  the  results  of  creative 
ability  on  the  theory  that  this  protection 
afifords  a  stimulus  to  creative  work  which 

Note. — On  the  protection  of  trade 
secrets — see  notes  to  Vulcan  Detinning 
Co.  V.  American  Can  Co.  12  L.R.A.(N.S.) 
102;  Stevens  &  Co.  ▼.  Stiles,  20  L.R.A. 
(N.S.)  933;  and  Empire  Steam  Laundry 
Go.  V.  Lozier,  44  L.RJL.(N.S.)  1160. 
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redounds  to  the  benefit  of  all  the  peo- 
ple. 

Fowle  V.  Park,  131  U.  S.  88,  33  L.  ed. 
67,  9  Sup.  Ct.  Bep.  658;  Continental 
Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co.  210  U.  S.  405,  429,  52  L.  ed.  1122, 
1132,  28  Sup.  Ct.  Bep.  748. 

Patent  protection  provides  a  reward 
only  for  disclosure.  If  the  inventor 
files  in  the  Patent  Office  a  written  de- 
scription of  his  invention  in  such  full, 
elear,  concise,  and  exact  terms  as  to  en- 
able any  person  skilled  in  the  art  or 
science  to  which  it  appertains  to  con- 
struct, compound,  mi^e,  and  use  the 
same,  he  is  granted  a  monopoly  for  sev- 
enteen years.  It  is  not  necessary  that  he 
use  or  utilize  his  invention  in  the  slight- 
est degree  (E.  Bement  &  Sons  v.  Na- 
tional Harrow  Co.  186  U.  S.  70,  90,  46 
L.  ed.  1058,  1068,  22  Sup.  Ct.  Rep.  747; 
Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.  210  U.  S.  405,  58  L.  ed. 
1122,  28  Sup.  Ct.  Rep.  748).  He  need 
only  disclose  it  in  the  manner  provided 
by  statute. 

Trade  secret  protection,  on  the  other 
hand,  provides  a  reward  only  for  use. 
No  monopoly  is  granted  for  a  term  of 
years,  and  the  inventor  is  protected  only 
against  theft  and  against  those  to  whom 
he  discloses  the  invention  in  confidence. 
No  one  will  deny  that  the  inventor  of  a 
trade  secret  should  be  protected  against 
theft;  and  as  the  inventor  necessarily 
must  disclose  his  invention  to  workmen 
to  aid  him  in  utilizing  his  invention 
commercially,  the  law  heretofore  has 
protected  this  confidential  disclosure  in 
order  that  the  public  may  be  benefited 
by  use  under  commercial  conditions. 
This  latter  protection  really  is  an  appli- 
cation of  the  law  of  specific  perform- 
ance. The  employer  has  an  express  or 
an  implied  contract  that  he  will  not  dis- 
close, and  the  courts  enforce  this  con- 
tract. 

Merryweather  v.  Moore  [1892]  2  Ch. 
518,  61  L.  J.  Ch.  N.  S.  505,  66  L.  T.  N.  S. 
719,  40  Week.  Rep.  540. 

The  property  right  in  trade  is  most 
precarious. 

Nims,  Unfair  Business  Competition, 
p.  426. 

It  never  has  been  the  general  policy 
of  established  governments  to  permit  de- 
structive disclosure.  In  patent  infringe- 
ment suits,  for  example,  an  inspection 
of  defendant's  alleged  infringing  appa- 
ratus is  not  permitted  unless  first  a 
prima  facie  case  of  infringement  is  made 
out. 

Eibel  Process  Co.  v.  Remin^ton-Mar- 
61  li.  ed. 


tin  Co.  197  Fed.  760;  Stokes  Bros.  Mfg. 
Co.  V.  Heller,  56  Fed.  297. 

Public  policy  requires  that  trade- 
secret  cases  be  so  conducted  as  to  avoid 
the  destruction  of  the  secrets  themselves, 
and  this  necessitates  that  a  defendant 
be  prevented  from  disclosing  such  se- 
crets to  his  witnesses. 

Beasley  v.  Texas  &  P.  R.  Co.  191  U.  S. 
492,  498,  48  L.  ed.  274,  276,  24  Sup.  Ct. 
Rep.  164. 

The  rights  of  the  individual  must  give 
way  when  they  confiict  with  the  rights 
of  society  at  large. 

Holmes,  Common  Law,  p.  43. 

We  have  practically  an  unbroken  line 
of  authorities  sustaining  trade-secret 
property.  Trials  in  camera  and  sealed 
records  have  been  the  means  employed. 

Newbery  v.  James^  2  Meriv.  446,  35 
Eng.  Reprint,  1011, 16  Revised  Rep.  195; 
Yovatt  V.  Winyard,  1  Jac.  &  W.  394,  37 
Eng.  Reprint,  425,  21  Revised  Rep.  194; 
Morison  v.  Moat,  9  Hare,  241,  68  Eng. 
Reprint,  492,  21  L.  J.  Ch.  N.  S.  248,  16 
Jur.  321;  Eastman  Kodak  Co.  v.  Reich- 
enbach,  47  N.  Y.  S.  R.  435,  20  N.  Y. 
Supp.  110,  affirmed  in  79  Hun,  183,  29 
N.  Y.  Supp.  1143;  Peabody  v.  Norfolk, 
98  Mass.  452,  96  Am.  Dec.  664;  Fralich 
V.  Despar,  165  Pa.  25,  30  Atl.  521 ;  Taylor 
Iron  &  Steel  Co.  v.  Nichols,  73  N.  J.  Eq. 
684,  24  L.R.A.(N.S.)  933,  133  Am.  St. 
Rep.  753,  69  Atl.  186;  Seifried  v.  May- 
cox,  14  Ohio  Dec.  536;  Amber  Size  & 
Chemical  C6.  v.  Menzel  [1913]  2  Ch. 
239,  82  L.  J.  Ch.  N.  S.  573,  109  L.  T. 
N.  S.  520,  29  Times  L.  R.  590,  57  Sol. 
Jo.  627,  30  Rep.  Pat.  Cas.  433;  Tetlow 
V.  Savoumin,  15  Phila.  170 ;  Moxie-Nerve 
Food  Co.  V.  Beach,  35  Fed.  465;  S.  Jar- 
vis  Adams  Co.  v.  Knapp,  58  C.  C.  A.  1, 
121  Fed.  34;  Crocker-Wheeler  Co.  v. 
Bullock,  134  Fed.  241;  Re  Grove,  103 
C.  C.  A.  416,  180  Fed.  62;  Stokes  Bros. 
Mfg.  Co.  V.  Heller,  56  Fed.  297 ;  Dobson 
V.  Graham,  49  Fed.  17;  C.  F.  Simmons 
Medicine  Co.  v.  Simmons,  81  Fed.  163; 
Harrison  v.  Glucose  Sugar  Ref.  Co.  58 
L.R.A.  915,  33  C.  C.  A.  484,  116  Fed. 
304;  Thibodeau  v.  Hildreth,  63  L.R.A. 
480,  60  C.  C.  A.  78, 124  Fed.  892;  Union 
Switch  &  Signal  Co.  v.  Sperry,  169  Fed. 
926;  Baldwin  v.  Van  Micheroux,  5  Misc. 
386,  25  N.  Y.  Supp.  857;  Little  v.  Gallus, 
4  App.  Div.  569,  38  N.  Y.  Supp.  487; 
National  Gum  &  Mica  Co.  v.  Braendly, 
27  App.  Div.  219,  51  N.  Y.  Supp.  93; 
G.  F.  Harvey  Co.  v.  National  Drug  Co. 
75  App.  Div.  103,  77  N.  Y.  Supp.  674; 
Witkop  &  H.  Co.  V.  Boyce,  61  Misc.  126, 
112  N.  Y.  Supp.  874;  Applebee  v.  Ski- 
wanek,  ^  N.  Y.  Crim.  Rep.  78, 140  N.  Y. 
Supp.  450;  Stone  t.  Goss,  65  N.  J.  Eq. 
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756,  63  L.R.A.  SH  103  Am.  St.  Rep.  794, 
55  Atl.  736;  Sterling  Varnish  Co.  v. 
Macon,  217  Pa.  7,  66  Atl.  78;  Vulcan 
Dot  inning  Co.  v.  American  Can  Co.  72 
X.  J.  Eq.  387,  12  L.R.A.(N.S.)  102,  67 
All.  339;  Taylor  Iron  &  Steel  Co.  v. 
Nichols,  73  N.  J.  Eq.  684,  24  L.R.A. 
(X.S.)  933,  133  Am.  St.  Rep.  753,  69 
All.  186;  Pomeroy  Ink  Co.  v.  Pomeroy, 
77  N.  J.  Eq.  293,  78  Atl.  698;  Macbeth- 
Evans  Glass  Co.  v.  Schnelbach,  239  Pa. 
76,  86  Atl.  688;  0.  &  W.  Thum  Co.  t. 
Tloczynski,  114  Mich.  149,  38  L.R.A. 
200,  68  Am.  St.  Rep.  469,  72  N.  W.  140; 
Sanitas  Nut  Food  Co.  v.  Cemer,  134 
Mich.  370,  96  N.  W.  464;  Elaterite  Paint 
A  Mfg.  Co.  y.  S.  E.  Frost  Co.  105  Minn. 
239,  117  N.  W.  388;  American  Stay  Co. 
V.  Delaney,  211  Mass.  229,  97  N.  E.  911, 
Ann.  Cas.  1913B,  509;  Stuckes  v.  Na- 
tional Candy  Co.  158  Mo.  App.  342,  138 
S.  W.  352;  Tabor  v.  Hofifman,  41  Hun, 
5,  affirmed  in  118  N.  Y.  30,  16  Am.  St. 
Rep.  740,  23  N.  E.  12;  Stevens  &  Co.  v. 
Stiles,  29  R.  L  399,  20  L.R.A.(N.S.)  933, 
71  Atl.  802,  17  Ann.  Cas.  140;  Merry- 
weather  V.  Moore  [1892]  2  Ch.  518,  61 
L,  J.  Ch.  N.  S.  505,  66  L.  T.  N.  S.  719, 
40  Week.  Rep.  540 ;  Amber  Size  &  Chemi- 
cal Co.  V.  Menzel  [1913]  2  Ch.  239,  82 
L,  J.  Ch.  N.  S.  573,  30  Rep.  Pat.  Cas. 
433,  109  L.  T.  N.  S.  520,  29  Times  L.  R. 
590,  57  Sol.  Jo.  627;  Portal  v.  Hine,  4 
Times  L.  R.  330. 

Due  process  of  law  does  not  require  or 
permit  respondents  to  disclose  petition- 
ers' secrets  to  expert  or  fact  witnesses, 
or  persons  used  in  an  advisory  capacity, 
except  counsel. 

8  Cyc.  1080;  Hagar  v.  Reclamation 
Dist.  Ill  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663;  Turpin  v.  Lemon,  187  U. 
S.  51,  47  L.  ed.  70,  23  Sup.  Ct.  Rep.  20; 
Ex  parte  Wall,  107  U.  S.  265,  289,  27 
L.  ed.  552,  562,  2  Sup.  Ct.  Rep.  669; 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
105,  24  L.  ed.  616,  620;  Louisville  &  N. 
R.  Co.  V.  Schmidt,  177  U.  S.  230,  236, 
44  L.  ed.  747,  750,  20  Sup.  Ct.  Rep.  620; 
Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  729,  37  L.  ed.  905,  918,  13 
Sup.  Ct.  Rep.  1016;  2  Willoughby, 
Const,  p.  860,  t  462. 

Mr.  George  Wharton  Pepper  argued 
the  cause,  and  Messrs.  John  G.  Johnson 
and  Frank  Smith  filed  a  brief  for  ap- 
pellees: 

However  unfortunate  may  be  the  ne- 
cessity of  disclosure  of  a  trade  secret,  it 
results  from  the  fact  that  the  appellants 
rftise  an  issue  concerning  a  right  sought 
to  be  denied  to  another,  which  is  neces- 
sary to  be  determined  by  the  court. 
lOlt 


Baglin  v.  Cusenier  Co.  90  C.  C.  A.  499, 
164  Fed.  28;  Taylor  Iron  &  Steel  Co.  v. 
Nichols,  73  N.  J.  Eq.  684,  24  L.R.A. 
(N.S.)  933,  133  Am.  St.  Rep.  753,  69 
Atl.  186. 

The  question  of  the  exclusion  of  wit- 
nesses during  the  course  of  a  trial  is,  to  a 
considerable  extent,  within  the  discre- 
tion of  the  court;  but  such  exclusion  is 
confined,  so  far  as  we  have  been  able 
to  discover,  to  those  cases  in  which  facts, 
rather  than  expert  opinions,  were  to  be 
given  in  testimony.  The  right  of  expert 
witnesses  to  be  present  at  3ie  trial,  and 
not  to  be  excluded,  has  been  considered 
to  some  extent  by  the  courts. 

Ryan  v.  Couch,  66  Ala.  244;  Johnson 
V.  State,  10  Tex.  App.  571;  Leache  v. 
State,  22  Tex.  App.  279,  58  Am.  Rep. 
638,  3  S.  W.  539. 

Even  the  English  chancery  courts, 
which  have  taken  a  somewhat  different 
position  in  these  matters  from  that  in 
the  United  States,  have  held  that  both 
parties  had  the  right,  even  in  preceedings 
in  camera,  to  have  their  scientific  assist- 
ants, or  those  whom  we  would  term 
scientific  experts,  or  opinion  witnesses, 
present  at  the  taking  of  the  testimony. 
Badische  Anilin  Und  Soda  Fabrik  \. 
Levinstein,  L.  R.  24  Ch.  Div.  156,  52  L 
J.  Ch.  N.  S.  704,  48  L.  T.  N.  S.  822,  31 
Week.  Rep.  913,  20  Eng.  Rul.  Cas.  639. 

Masland  has  a  right  to  pursue  his  call- 
ing. This  right  is  quite  as  much  one  of 
property  as  is  that  of  the  appellants  in 
alleged  trade  secrets. 

Dent  V.  West  Virginia,  129  U.  S.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  AU- 
geyer  v.  Louisiana,  165  U.  S.  578,  41  L. 
ed.  832,  17  Sup.  Ct.  Rep.  427. 

Practically  to  enforce  an  order  such 
as  was  made  by  the  learned  trial  judge 
in  this  cause  is  to  deprive  a  defendant 
of  due  process  of  law. 

Hagar  v.  Reclamation  Dist.  Ill  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108. 

When  a  complainant  alleges  that  a 
matter  is  secret,  which  fact  is  specifically 
denied  by  the  respondent,  the  burden  of 
proof  is  on  the  former. 

Hamilton  Mfg.  Co.  v.  Tubbs  Mfg.  Co. 
216  Fed.  401;  Macbeth-Evans  Glass  Co. 
V.  Schnelbach,  239  Pa.  76,  86  Atl.  688. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  prevent  the  defendant 
Walter  E.  Masland  from  using  or  dis- 
closing secret  processes  the  knowledge 
of  which  was  acquired  by  the  defendant 

while  in  the  plaintiffs*  employ.    The  de- 
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fendant  admits  that  he  intends  to  manu- 
facture artificial  leather,  to  which  some 
of  the  plaintiffs'  alleged  secret  processes 
relate,  but  denies  that  he  intends  to  use 
auiy  inventionsi  trade  secrets,  or  secret 
processes  of  the  plaintiffs  that  he  may 
have  learned  in  any  confidential  rela- 
tion, prefacing  his  denial,  however,  with 
the  averment  that  many  of  the  things 
claimed  by  the  plaintiffs  are  well  known 
to  the  trade.  A  preliminary  injunction 
was  refused  at  first.  216  Fed.  271.  But 
before  the  final  hearing  the  defendant 
proposed  to  employ  [1CK2]  one  or  more 
experts  and  to  make  such  disclosures  to 
them  as  the  preparation  of  the  defense 
might  require.  Thereupon  the  district 
court  issued  a  preliminary  injunction 
against  disclosing  any  of  the  plaintiffs' 
aUeged  processes  to  experts  or  witnesses 
during  the  taking  of  proofs,  but  except- 
ing counsel,  with  leave  to  move  to  dis- 
solve the  injunction  if  occasion  to  oon- 
sult  experts  arose.  Liater  a  motion  to 
dissolve  was  denied  and  the  hearing  was 
continued  for  a  decision  by  the  appellate 
court.  222  Fed.  340.  The  circuit  court 
of  appeals  reversed  the  decree.  140  C. 
C.  A.  229,  224  Fed.  689.  Before  any 
further  order  was  entered  the  writ  of 
certiorari  was  g^ranted  by  this  eourt 

The  ease  has  been  considered  as  pre- 
senting a  conflict  between  a  right  of 
property  and  a  right  to  make  a  full  de- 
fense; and  it  is  said  that  if  the  disclos- 
ure is  forbidden  to  one  who  denies  that 
there  is  a  trade  secret,  the  merits  of  his 
defense  are  adjudged  against  him  before 
he  has  a  chance  to  be  heard  or  to  prove 
his  case.  We  approach  the  question 
somewhat  differently.  The  wordf  prop- 
erty'' as  applied  to  trademarks  and  trade 
secrets  is  an  unanalyzed  expression  of 
certain  secondary  consequences  of  the 
primary  fact  that  the  law  makes  some 
rudimentary  requirements  of  good  faith. 
Whether  the  plaintiffs  have  any  valuable 
secret  or  not  the  defendant  knows  the 
facts,  whatever  they  are,  through  a  spe- 
cial confidence  that  he  accepted.  The 
property  may  be  denied,  but  the  con- 
fidenee  eannot  be.  Therefore  the  start- 
ing point  for  the  present  matter  ii  not 
property  or  due  proeen  of  law,  but  that 
the  defendant  stood  in  confidential  re- 
la^ons  with  the  plaintiffs,  or  one  of 
them.  These  have  given  place  to  hos- 
tility, and  the  first  thing  to  be  made 
sure  of  is  that  the  defendant  shall  not 
fraudulently  abuse  the  trust  reposed  in 
him.  It  is  the  usual  incident  of  con- 
fidential relations.  If  there  is  any  dis- 
advantage in  the  fact  that  he  knew  the ' 
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plaintiffs'  secrets,  he  must  take  the  bur- 
den with  the  good. 

[103]  The  injunction  asked  by  tk^ 
plaintiffs  forbade  only  the  disclosure  of 
processes  claimed  by  them,  including  the 
disclosure  to  experts  or  witnesses  pro- 
duced during  the  taking  of  proofs,  but 
excepting  the  defendant's  counsel.  Some 
broader  and  ambiguous  words  that  crept 
into  the  decree,  seemingly  by  mistake, 
may  be  taken  as  stricken  out  and  left 
on  one  side.  This  injunction  would  not 
prevent  the  defendant  from  directing 
questions  that  should  bring  out  wha^ 
ever  public  facts  were  nearest  to  the 
alleged  secrets.  Indeed,  it  is  hard  to  see 
why  it  does  not  leave  the  plaintiffs' 
rights  somewhat  illusory.  No  very  clear 
ground  as  yet  has  been  shown  for  going 
further.  But  the  judge  who  tries  the 
case  will  know  the  secrets,  and  if ,  in  his 
opinion  and  discretion,  it  should  be  ad- 
visable and  necessary  to  take  in  others, 
nothing  will  prevent  his  doing  so.  It 
will  be  understood  that  if,  in  the  opin- 
ion of  the  trial  judge,  it  is  or  should  be- 
come necessary  to  reveal  the  secrets  to 
others,  it  will  rest  in  the  judge's  discre- 
tion to  determine  whether,  to  whom,  and 
under  what  precautions,  the  revelation 
should  be  macie. 

Decree  reversed  and  case  remanded 
for  further  proceedings  in  conformity 
with  tins  opinion. 


NEyADACALIFORNIAOREGON  BAIL- 
WAY,  Plff.  in  Brr., 

V. 

JOSEPH  BURRUa 
(See  a  C.  Reporter's  cd  103-100.)* 

Brror  to  state  conrt  —  Federal  gveetion 
—  how  and  when  raised. 

The  refusal  of  the  highest  state  court 
to  interfere  with  the  discretionary  judsment 
of  the  trial  court  in  refusing  to  permit  the 
answer,  in  a  suit  for  the  breach  of  a  car- 
rier's contract  to  furnish  a  special  inter- 
state train,  to  be  amended  during  the  trial 
so  as  to  set  up  that  no  tariff  rate  for  spe- 
cial trains  had  been  filed,  and  that,  there- 
fore, the  contract  was  illegal,  is  not  the 

Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin 
V.  Western  Land  Co.  37  L.  ed.  XJ.  S.  267; 
Re  Buchanan,  39  L.  ed.  XJ.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
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denial  of  a  Federal  right  which  the  Fed- 
eral Supreme  Court  can  review  on  writ  oi 
error,  where  this  was  the  first  time  that  the 
point  had  been  presented  in  proper  form 
under  tlie  state  practice,  altnough  some 
mo\iths  had  elapsed  since  the  begiuning  of 
the  suit,  and  demurrers  and  other  defenses 
had  been  interposed  without  suggesting  this 
one,  and  it  is  clear  that  the  s&ite  court's 
decision  was  not  rendered  in  a  sj^irit  of 
evasion,  for  the  purpose  of  defeating  the 
claim  of  Federal  right. 

[For  other  cases,  see  Appeal  and  Brror,  1168~ 
1318,  in  Dlffest  Sap.  Ct.  1908.] 

[No.  287.] 

Submitted  April   30,   1917.     Decided  May 

21,  1917. 

IN  ERROR  to.  the  Supreme  Court  of 
the  State  of  Nevada  to  review  a  judg- 
ment which  affirmed,  after  reducing 
damages,  a  judgment  of  the  District 
Court  of  Washoe  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  for  the 
alleged  breach  of  a  carrier's  contract  to 
furnish  a  special  train.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  38  Nev.  156, 
L.R.A.1917D,  760,  146  Pac  926,  8  N.  C. 
C.  A.  777. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Glynn  submitted  the  cause 
for  plaintiff  in  error. 

Messrs.  Sardis  Snmmerfield  and  John 
E.  Baker  submitted  the  cause  for  de- 
fendant in  error: 

The  decisions  of  the  highest  tribunals 
of  the  state  of  Nevada  hold  that  the 
trial  courts  have  no  arbitrary  right  to 
allow  amendments  unless  the  terms  of 
the  statute  are  complied  with,  and  when 
the  terms  of  the  statute  are  complied 
with,  the  allowance  of  such  are  largely 
within  the  discretion  of  the  trial  court. 

Howe  V.  Coldren,  4  Nev.  171;  Conley 


V.  Chedic,  7  Nev.  336;  McCausland  v. 
Ralston,  12  Nev.  196,  28  Am.  Rep.  781; 
Ewing  V.  Jennings,  15  Nev.  379;  Mar- 
shal V.  Golden  Fleece  Gold  &  S.  Min.  Co. 
16  Nev.  157;  Burrus  v.  Nevada-Califor- 
nia-Oregon R.  Co.  38  Nev.  156,  L.R.A. 
1917D,  750,  145  Pac.  926,  8  N.  C.  C.  A. 
777. 

The  rule  of  absolute  discretion  in  the 
trial  court  to  allow  or  deny  amendments 
to  pleadings  is  recognized  and  followed 
by  the  Supreme  Court  of  the  United 
States. 

Chapman  v.  Barney,  129  U.  S.  677,  32 
L.  ed.  800,  9  Sup.  Ct.  Rep.  426;  Walden 
ez  dem.  Denn  v.  Craig,  9  Wheat.  576,  6 
L.  ed.  164:  1  Standard  Proc.  866,  867. 

Under  §  3141  of  Cutting's  Compiled 
Laws,  in  force  at  the  time  of  the  trial 
of  the  case,  as  well  as  under  the  present 
law  of  Nevada,  an  answer  must  contain 
a  special  denial  of  each  material  allega- 
tion of  the  complaint,  and  may  contain 
a  statement  of  any  new  matter  or  coun- 
terclaim constituting  a  defense.  Under 
the  laws  of  the  state  of  Nevada  and  the 
decisions  of  the  courts  of  that  state,  it 
was  necessary  to  plead  afi&rmatively  the 
alleged  defense. 

Maynard  v.  Johnson,  2  Nev.  16;  Hor- 
ton  V.  Ruhling,  3  Nev.  498;  Ferguson  v. 
Rutherford,  7  Nev.  385;  Wiggin  v.  Fed- 
eral  Stock  &  Grain  Co.  77  Conn.  507, 
59  Atl.  607;  American  Copying  Co.  v. 
Muleski,  138  Mo.  App.  419,  122  S.  W. 
384;  Rabinowitz  v.  Cunard  S.  S.  Co.  119 
N.  Y.  Supp.  625;  Mitchell  v.  Branham, 
119  Mo.  App.  643,  95  S.  W.  939;  Jeffer- 
son V.  Burhans,  29  C.  C.  A.  481,  58  U. 
S.  App.  686,  85  Fed.  949. 

There  was  no  Federal  question  in- 
volved in  the  trial  court  or  in  the  su- 
preme court  of  the  state  of  Nevada. 
The  question  involved  was  simply  a 
question  of  practice  and  procedure  under 


from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
v.  McGrew,  63  L.R.A.  33. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a 
Federal  question  in  order  to  confer  juris- 
diction on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a 
state  court — see  note  to  Hooker  v.  Los 
Angeles,  63  L.R.A.  471. 

As  to  what  is  the  record  for  the  pur- 
pose of  showing  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court — see  note 
to  Home  for  Incurables  v.  New  York,  63 
L.R.A.  329. 

On  what  questions  the  Federal  Su- 
preme Couirt  will  consider  in  reviewing 
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the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  671. 

On  questions  of  local  practice  and 
procedure  on  writ  of  error  from  Federal 
Supreme  Court  to  state  court — see  note 
to  Texas  &  N.  0.  R.  Co.  v.  Miller,  55  L. 
ed.  U.  S.  790. 

As  to  when  Federal  question  is  raised 
in  time  to  sustain  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over 
state  courts — see  note  to  Chicago,  I.  ft 
L.  R.  Co.  V.  McGuire,  49  L.  ed.  U.  S.  414. 

On  appellate  review  in  Federal  Su- 
preme Court  of  state  court  decisions  in- 
volving questions  of  interstate  commerce 
— see  note  to  American  Exp.  Co.  v.  Iowa, 
44  L.  ed.  U.  S.  417. 
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a  statute  and  rule  of  practice  above 
quoted.  Probably  no  question  of  law  is 
better  settled  than  that  the  construction 
of  a  state  statute  by  the  highest  court 
of  the  state  in  which  it  is  enacted  forms 
a  rule  of  decision  for  the  Federal  courts 
of  the  United  States. 

Northern  P.  R.  Co.  v.  Meese,  239  U. 
S.  614,  60  L.  ed.  467,  36  Sup.  Ct.  Rep. 
223,  10  N.  C.  C.  A.  939:  Mt.  Vemon- 
Woodberry  Cotton  Duck  (Jo.  v.  Alabama 
IntersUte  Power  Co.  240  U.  S.  30,  60 
L.  ed.  507,  36  Sup.  Ct  Rep.  234;  Quin- 
ette  V.  Pullman,  143  C.  G.  A.  453,  229 
Fed.  333;  Iowa  Portland  Cement  Co.  v. 
Lamandola,  142  C.  C.  A.  347,  227  Fed. 
823;  Reiuman  v.  Little  Rock,  237  U.  S. 
171,  59  L.  ed.  900,  35  Sup.  Ct  Rep.  511; 
Price  V.  Illinois,  238  U.  S.  446,  59  L.  ed. 
1400,  35  Sup.  Ct.  Rep.  892;  Willoughby 
V.  Chicago,  235  U.  S.  45,  59  L.  ed.  123, 
35  Sup.  Ct  Rep.  23;  Michigan  C.  R.  Co. 
y.  Michig^an  R.  Commission,  236  U.  S. 
615,  59  L.  ed.  750,  P.  U.  R.  1915C,  263, 
35  Sup.  Ct  Rep.  422;  Louisville  &  N. 
R.  Co.  v.  Kentucky  R.  Commission,  214 
Fed.  465;  New  York  L.  Ins.  Co.  v.  Dun- 
levy,  130  C.  C.  A.  473,  214  Fed.  1;  Chi- 
cago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233 
U.  S.  334,  58  L.  ed.  988,  34  Sup.  Ct. 
Rep.  592;  Thompson  v.  Sloss-Sheffield 
Steel  &  I.  Co.  126  C.  C.  A.  564,  209  Fed. 
840;  Old  Colony  Trust  Co.  v.  Omaha, 
230  U.  S.  100,  57  L.  ed.  1410,  33  Sup. 
Ct.  Rep.  967;  Schmidinger  v.  Chicago, 
226  U.  S.  578,  57  L.  ed.  364,  33  Sup.  Ct 
Rep.  182,  Ann.  Cas.  1914B,  284;  Stand- 
ard OU  Co.  V.  Missouri,  224  U.  S.  270, 
56  L.  ed.  760,  32  Sup.  Ct  Rep.  406,  Ann. 
Cas.  1913D,  936;  Consolidated  Rendering 
Co.  V.  Vermont,  207  U.  S.  541,  52  L.  e<L 
327,  28  Sup.  Ct.  Rep.  178,  12  Ann.  Cas. 
658. 

In  every  case  it  must  appear  that  the 
Federal  claim  or  right  was  interposed  in 
the  state  court.  There  is  no  jurisdiction 
to  review  state  decisions  wUch  do  not 
raise  Federal  questions. 

1  Rose,  Code  of  Fed.  Proe.  §  38,  p. 
212. 

The  record  must  show  that  the  Fed- 
eral question  was  set  up  at  the  proper 
time  and  in  the  proper  way. 

Texas  &  P.  R.  Co.  v.  Southern  P.  Co. 
137  U.  S.  53,  34  L.  ed.  616,  11  Sup.  Ct 
Rep.  10 ;  Schuyler  Nat.  Bank  v.  Bollong, 
150  U.  S.  90,  37  L.  ed,  1010,  14  Sup.  Ct. 
Rep.  26 ;  Bobb  v.  Jamison,  155  U.  S.  416, 
39  L.  ed.  206, 15  Sup.  Ct.  Rep.  357;  Say- 
ward  V.  Denny,  158  U.  S.  183,  39  L.  ed. 
942,  15  Sup.  Ct  Rep.  777;  1  Rose,  Code 
of  Fed.  Proc.  p.  216;  Leep)er  v.  Texas, 
139  U.  S.  462,  35  L.  ed.  225,  11  Sup.  Ct. 

Rep.  577;  Atlantic  Coast  Line  R.  Co. 
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V.  Mims,  242  U.  S.  532,  ante,  476,  37 
Sup.  Ct.  Rep.  188. 

Mere  errors  and  irregularities  in  ad- 
ministering state  laws  are  beyond  the 
revisory  power  of  this  court 

Gibson  v.  Mississippi,  162  U,  S.  565, 
40  L.  ed.  1075,  16  Sup.  Ct  Rep.  904; 
Leeper  v.  Texas,  139  U.  S.  462,  35  L. 
ed.  225,  11  Sup.  Ct.  Rep.  577;  Duncan 
V.  Missouri,  152  U.  S.  377,  38  L.  ed.  485, 
14  Sup.  Ct.  Rep.  570 ;  Re  Robertson,  156 
U.  S.  183,  39  L.  ed.  389, 15  Sup.  Ct  Rep. 
324;  29  Am.  &  Eng.  Enc.  Law,  247. 

It  must  appear  affirmatively,  not  only 
that  a  Federal  question  was  presente<l 
for  decision,  but  that  it  was  actually  de- 
cided, or  that  the  judgment  as  rendered 
could  not  have  been  given  without  de- 
ciding it. 

Fowler  v.  Lamson,  164  U.  S.  252,  41 
L.  ed.  424,  17  Sup.  Ct  Rep.  112;  Cali- 
fornia Powder  Works  v.  Davis,  151  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep. 
350;  Eustis  v.  Bolles,  150  U.  S.  361,  37 
L.  ed.  1111, 14  Sup.  Ct  Rep.  131;  O'Neil 
V.  Vermont,  144  U.  S.  323,  36  L.  ed.  450, 
12  Sup.  Ct  Rep.  693;  Brooks  v.  Mis- 
souri,  124  U.  S.  394,  31  L,  ed.  454,  8 
Sup.  Ct.  Rep.  443 ;  Hamilton  Mfg.  Co.  v. 
Massachusetts,  6  Wall.  632,  18  L.  ed. 
904;  Miller  v.  NichoUs,  4  Wheat.  311,  4 
L.  ed.  578;  1  Rose,  Code,  of  Fed.  Proc. 
§  38,  p.  212;  2  Standard  Proc.  244;  11 
Cyc.  929-939. 

In  this  case  no  Federal  question  was 
pleaded,  proven,  or  decided.  It  cannot 
be  presented  to  this  court  by  request 
that  the  court  assume  an  asserted  fact 
without  its  being  shown  by  the  record. 
It  cannot  be  noticed  without  pleading, 
proof,  or  presumption  to  support  its 
existence. 

1  Rose,  Code  of  Fed.  Proc.  §  38,  p. 
222;  29  Am.  &  Eng.  Enc.  Law,  247. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  an  action  for  breach  of  a  con- 
tract to  furnish  plaintiff  (defendant  in 
error)  a  special  train  to  carry  him  from 
Reno,  Nevada,  to  Doyle,  California, 
where  his  son  was  ill,  and  to  bring  the 
two  back  from  that  place.  The  plaintiff 
got  a  judgment,  and  the  only  question 
before  us  is  whether  any  rights  of  the 
defendant  under  the  Act  to  Regulate 
Commerce  have  been  infringed.  The 
ground  on  which  such  an  infraction  is 
alleged  is  that  the  trial  court,  after  the 
trial  had  been  going  on  for  more  than 
a  day,  refused  to  allow  the  answer  to 
be  amended  so  as  to  set  up  that  no  tariff 
rate  for  special  trains  had  been  filed  by 
the  defendant  and  that  therefore  the  con- 
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tract  was  illegal  The  defendant  had 
mentioned  the  point  at  the  beginning  of 
the  trial,  but  this  was  the  first  time  that 
it  was  presented  [105]  in  proper  form 
under  the  state  practice,  although  some 
months  had  elapsed  since  the  beginning 
of  the  suit,  and  demurrers  and  other  de- 
fenses had  been  interposed  without  sug- 
gesting this  one.  The  supreme  court  of 
the  state  declined  to  overrule  the  dis- 
cretionary judgment  of  the  court  below. 
38  Nev.  166,  LJt.A.1917D,  760,  146  Pac 
926,  8  N.  C.  C.  A.  777. 

Upon  the  question  whether  a  claim  of 
immunity  under  a  statute  of  the  United 
States  has  been  asserted  in  the  proper 
manner  under  the  state  system  of  plead- 
ing and  practice  ''the  decision  of  the 
state  court  is  binding  upon  this  court, 
when  it  is  dear,  as  it  is  in  this  case, 
that  such  decision  is  not  rendered  in  a 
spirit  of  evasion,  for  the  purpose  of  de- 
feating the  claim  of  Federal  right.^  At- 
lantic Coast  Line  R.  Co.  v.  Minis,  242 
U.  S.  632,  635,  ante,  476,  477,  37  Sup.  Ct. 
Rep.  188.  The  most  that  could  be  said 
in  this  case  was  that  the  supreme  court 
was  influenced  in  its  judgment  by  the 
fact  that  the  railroad,  after  treating  the 

Elaintiff  very  badly,  was  trying  to  escape 
ability  by  an  afterthought  upon  a  de- 
batable point  of  law, — ^not  at  all  by  the 
fact  that  the  law  involved  was  Federal. 
The  plaintiff  had  tried  the  case  relying 
upon  the  presumption  which  was  suffi- 
cient as  the  pleading  stood.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Rankin,  241  U. 
S.  319,  60  L.  ed.  1022,  L.R.A.1917A,  265, 
36  Sup.  Ct.  Rep.  555.  The  court  reason- 
ably might  decline  to  put  him  to  procur- 
ing other  evidence  from  a  distance,  on 
the  last  day  of  the  trial,  upon  a  new 
issue  presented  after  his  evidence  was 
in.  We  perceive  no  reason  why  this 
court  should  interfere  with  the  practice 
of  the  state. 
Writ  of  error  dismissed. 

The  Chief  Justice  and  Mr.  Justice 
Clarke  dissent 


tipOl  J.  SAM  ROWLAND,  William  F.  Me- 
Knight,  and  niomns  E.  Wood,  Railroad 
Commissioners  of  the  State  of  Arkansas, 
Appts., 

V. 

SIDNEY  E.  BOYLE,  as  Executrix  of  the 
Will  of  Wilbur  F.  Boyle,  Deceased,  and 
the  St.  Louis  k  San  Francisco  Railroad 
Company. 

(See  S.  C.  Reporter's  ed.  loe-111.) 

Evidence  —  presumptions  — >  state  re^ii- 
latloii  of  rates. 

1.  In    establishing    local    rates   to   be 

loss 


charged  bj  an  interstate  carrier,  a  state 
must  be  assumed  to  intend  to  confine  its 
action  within  the  limits  set  bj  the  Federal 
Constitution,  and  not  to  seek  an  unjust  ad- 
vantage from  the  difficulty  of  dividing  ex- 
pense and  income  between  intrastate  and 
interstate  business. 

[For  otber  cases,  see  Bridenoe,  II.  I,  1,  la 
Dicest  Sup.  Ct.  1908.1 

Appeal  —  in  rate  casee  —  hearsay  erl- 
dence. 

2.  The  fibres  introduced  bj  an  inter^ 
state  carrier  in  evidence  on  the  issue  wheth- 
er rates  fixed  by  a  state  for  intrastate  traf- 
fic are  confiscatory  will  not,  on  appeal,  be 
held  to  have  been  inadmissible  as  hearsay, 
where  the  carrier  adopted  the  only  prae- 
ticable  mode  of  presenting  its  results,  and 
exhibited  its  work  sheets  and  data  to  the 
adverse  parties,  and  where  the  returns  were 
made  by  the  employees  in  tlie  eourse  of 
their  business,  and  if  the  adverse  parties 
had  desired  to  question  any  of  the  data 
they  could  have  called  for  further  verifica- 
tion. 

(For  other  cases,  see  Appeal  and  Error,  Tin. 
m,  S,  In  Digest  Sap.  Ot.  1908.] 

Bridenoe  —  solBoienoy  —  rate  regula- 
tion. 

3.  Results  obtained  from  investigations 
of  an  interstate  carrier  during  the  months 
of  November  and  December  as  a  test  period 
afford  a  basis  for  argument  as  to  constant 
conditions  upon  the  issue  whether  the  rates 
fixed  by  the  Arkansas  Railroad  Commissloa 
for  intrastate  traffic  are  confiscatory. 
[For  otber  eases,   see  BvidencSt   ZII.  as,  ki 

Digest  Sup.  Ct.  1908.  J 

Appeal  —  in  rate  cases  «•  errors  boS 
clianglng  result. 

4.  A  decree  enjoining  the  enforcement 
of  intrastate  rates  fixed  by  a  state  for  aa 
interstate  carrier  as  being  confiscatory  will 
not  be  disturbed  on  appeal  because  of  er> 
rors  which  would  not  change  the  result. 
[For  otber  canes,  see  Appeal  and  Error,  Yin. 

m,  1,  In  Digest  Sap.  Ct.  1908.] 

Appeal  —  in  rate  cases  —  failure  to  al« 
low  for  supposed  increase  In  traTd. 

5.  Failure  to  allow  for  the  increase  of 
travel  that  will  follow  the  reduction  ia 
rates  does  not  require  the  reversal  of  a 
decree  enjoining  the  enforcement  of  state 
regulation  of  the  rates  for  intrastate  traffic 
on  an  interstate  carrier  as  confiscatory, 
where  the  record  makes  such  suppoaed  in- 
crease at  best  a  guess. 

[For  other  canes,  see  Appeal  and  Error,  VIIL 
m,  1,  in  Digest  Sup.  Ct.  1908.] 


[No.  252.] 

Argued  February  24  and  25,  1910.  Re- 
stored to  docket  for  reargiiment  June  12, 
1016.  Reargued  May  1  and  2,  1917.  De- 
cided May  21,  1917. 

APPEAL  from  the  District  Coiui  of 
the  United  States  for  the  Eastern 
District  of  Arkansas,  to  review  a  decree 
enjoining  the  enforcement  of  rates  fixed 

by  the  State  Railway  Commission  for 
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intrastate  traffic  on  an  interstate  carrier. 
Affirmed. 

See  same  case  below,  P.n.R.1916A,  49, 
222  Fed.  539. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  M.  Hill  argued  the  cause 
and  filed  a  brief  for  appellants. 

Mr.  S.  P.  Freeling  also  argued  the 
cause  for  appellants. 

Messrs.  S.  T.  Bledsoe  and  John  M. 
Moore  argued  the  cause,  and,  with  Mr. 
W.  F.  Evans,  filed  a  brief  for  appellees. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court:  . 

This  is  a  bill  in  equity,  originally 
brought  by  Wilbur  Boyle  as  a  stock- 
holder in  the  railroad  company,  now  one 
of  the  appellees,  to  prevent  it  from  pay- 
ing, and  the  Railroad  Commission  of  Ar- 
kansas from  enforcing,  freight  rates  es- 
tablished by  the  latter,  and  a  2-cent  pas- 
senger rate  fixed  by  a  statute  of  1907, 
on  the  ground  that  both  were  confisca- 
tory. A  temporary  injunction  was  is- 
sued, freight  rates  were  adopted  higher 
than  those  established  by  the  State  Com- 
mission, and  the  3-cent  passenger  rate 
previously  in  force  was  restored,  a  bond 
being  given  for  keeping  accounts  and  re- 
funding the  difference  if  the  final  de- 
cision should  uphold  the  action  of  the 
state.  Jjater  by  agreement  the  experi- 
ment of  a  2A.cent  passenger  rate  was 
tried  for  eighteen  months,  and  the  final 
hearing  of  the  cause  was  postponed  to 
await  the  decision  of  Allen  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  230  U.  S.  653,  67  L. 
ed.  1625,  33  Sup.  Ct  Rep.  1030,  in  which 
the  same  rates  were  before  the  court. 
That  decision  was  rendered  on  June  16, 
1913,  and  forthwith  after  that  and  the 
others  reported  in  230  U.  S.,  there  was 
a  conference  of  railroad  managers  and 
officials,  engineers  and  others  competent 
to  aid,  for  the  purpose  of  devising  for- 
mulas for  the  division  of  expenses,  etc., 
between  local  and  interstate  business  in 
accord  with  the  views  of  this  court,  as 
a  step  toward  determining  the  constitu- 
tionality of  this  and  other  rates  sought 
to  be  imposed  by  the  states.  The  rail- 
road company  then  made  [108]  a  la- 
borious attempt  to  apply  the  formulas 
thus  reached,  and,  as  a  result,  the  in- 
junction was  made  perpetual,  subject  to 
a  change  of  circumstances,  after  a  care- 
ful discussion  by  the  district  court. 
P.U.R.1916A,  49,  222  Fed.  639. 

The  value  of  the  railroad  property  for 
the  years  1910-1913  was  admitted.  The 
question  in  dispute  is  the  usual  one  of 
ei  Ti.  ed. 


the  division  of  expense  and  income  be- 
tween state  and  interstate  business.  The 
decision  below  explains  in  greater  detail 
than  it  is  necessary  to  repeat  the  method 
of  investigation  adopted  by  the  railroad. 
For  the  months  of  November  and  Decem- 
ber, 1918,  it  caused  the  most  minute 
and  specific  reports  to  be  made  of  all 
the  facts  that,  by  the  formulas  prepared, 
would  throw  light  upon  the  problem  to 
be  solved.  Such  an  investigation  is  too 
expensive  to  be  kept  up  for  more  than 
a  limited  time,  but  evidence  was  offered 
to  show  that  the  figures  for  the  two 
months  refiected  the  previous  years  as 
to  the  material  proportions,  so  far  as 
was  possible  to  judge  from  the  returns 
previously  re(^uired  by  the  state. 

In  establishing  local  rates  a  state  must 
be  assumed  to  intend  to  confine  its 
action  within  the  limits  set  by  the 
Constitution,  and  not  to  seek  an  unjust 
advantage  from  the  difficulties  of  divid- 
ing income  and  expense  to  which  we  have 
referred,  but  in  this  case  the  appellants 
have  contented  themselves  with  a  purely 
negative  attitude.  There  is  made  even 
a  preliminary  objection  that  the  evi- 
dence is  hearsay.  We  have  not  observed 
that  the  objection  was  taken  when  the 
evidence  was  introduced,  and  if  not,  it 
would  be  too  late.  Diaz  v.  United 
States,  223  U.  S.  442,  450,  66  L.  ed.  600, 
503,  32  Sup.  Ct.  Rep.  250,  Ann.  Cas. 
1913C,  1138.  But  it  is  enough  to  say 
that  the  railroad  adopted  the  only  prac- 
ticable mode  of  presenting  its  results, 
that  it  exhibited  its  work  sheets  and 
data  to  the  appellants,  that  the  returns 
were  made  by  the  employees  in  the 
course  of  their  business,  and  that  if  the 
appellants  had  desired  to  question  any 
of  the  data  they  could  have  called  for 
further  verification.  It  seems  to  us  that 
technical  rules  are  satisfied,  [109]  and 
that  justice  plainly  requires  this  objec- 
tion to  be  set  aside. 

We  hardly  can  avoid  approaching  the 
discussion  of  the  merits  in  the  light 
of  a  few  facts  indicating  that  the  prob- 
abilities are  on  the  railroad's  side. 
Weight  naturally  attaches  to  the  opinion 
of  the  judge  who  heard  the  case.  Apart 
from  that,  it  is  not  to  be  forgotten  that 
this  same  Commission,  with  others,  rec- 
ognizing the  incongruity  between  the  lo- 
cal passenger  rates  and  those  in  force  be- 
tween different  states,  applied  to  the  In- 
terstate Commerce  Commission  to  have 
the  latter  changed;  that  the  Commission 
found  that  the  3-cent  rate  was  not  shown 
to  be  unreasonable,  and  that  it  dismissed 
their  petition,  reminding  them  that  the 
adjustment  properly  should   come   not 
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from  the  United  States,  but  from  them- 
selves. Corporation  Commission  v.  At- 
chison, T.  &  S.  F.  R.  Co.  31  Inters.  Com. 
Rep.  532.  The  average  haul  in  Arkan- 
sas is  shorter  than  the  average  of  the 
road|  the  density  of  traffic  is  less,  and 
the  maintenance  of  the  road  is  more  ex- 
pensive. We  are  aware  that  there  is 
some  contradiction  upon  this  last  point, 
but  we  have  no  doubt  of  the  fact  that 
the  cost  is  greater  in  Arkansas  than  the 
average  cost  of  the  line. 

We  do  not  propose  to  follow  the  argu- 
ments that  have  been  addressed  to  us 
into  the  elaborate  tables  of  figures.  We 
are  satisfied  in  the  main  with  the  dis- 
cussion that  they  received  below,  and 
shall  refer  only  to  one  or  two  details 
that  seem  to  need  mention,  without  dis- 
cussing the  merits  or  demerits  of  the 
formulas.  We  are  of  opinion  that  the 
railroad  has  shown  successfully  the  state 
rates  to  be  confiscatory,  and  that  even  if 
some  errors  are  detected,  they  are  not 
enough  to  change  the  result.  We  agree 
with  the  district  judge  that  the  two 
months  of  investigation  afforded  a  basis 
for  argument  as  to  constant  conditions. 
We  agree  that  it  is  proved  that  the  local 
expenses  are  proportionally  very  much 
greater  than  the  interstate.  [110]  In 
fixing  the  exact  rates  it  may  be  that  mis- 
takes were  made.  Perhaps  the  most  im- 
portant doubt  is  raised  by  the  fact  that 
the  railroad  apportioned  the  cost  of 
maintaining  tracks  and  track  structures, 
so  far  as  not  definitely  assignable,  be- 
tween freight  and  passenger  service,  on 
the  basis  of  engine  ton  miles  (the  weight 
of  the  engine  in  working  order,  multi- 
plied by  the  distance  it  moves  in  the  one 
service  or  the  other).  This  criterion,  al- 
though upheld  by  the  court  below,  is  not 
regarded  as  certainly  the  best  by  the  In- 
terstate Commerce  Commission.  West- 
ern Passenger  Fares,  37  Inters.  Com. 
Rep.  1,  13.  It  gave  for  the  test  period 
51.19  per  cent  to  freight  and  49.31  to 
passenger,  whereas  the  Commission's 
figures  gave  a  larger  percentage  to 
freipfht.  The  result  of  a  difference  of 
eleven  per  cent  would  be  to  convert  the 
deficit  alleged  by  the  railroad  and  found 
by  the  court  below  in  intrastate  returns 
into  a  profit  of  less  than  1  per  cent  upon 
the  agreed  valuation.  But  the  extent  of 
the  error,  if  any,  is  doubtful,  and  neither 
that  nor  any  other  possible  errors  would 
turn  the  scale. 

The  railroad,  after  getting  the  actual 
returns  at  the  3-cent  and  21-cent  passen- 
ger rate  and  the  freight  rates  allowed  by 
the  court,  deducted  the  sums  necessaiy 
to  bring  the  revenue  down  to  what  it 
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would  have  been  had  the  state  rates 
been  followed.  It  is  objected  that  this 
does  not  allow  for  the  increase  of  travel 
that  would  follow  the  deduction.  The 
railroad  replies  and  the  court  below 
found  that  the  increase  is  mainly  at  the 
expense  of  interstate  revenue  when  the 
combined  local  rates  are  less  than  the  in- 
terstate one.  Whether  this  exhausts 
the  matter  or  not,  we  are  of  opinion 
that  upon  this  record  the  supposed  in- 
crease is  too  conjectural  properly  to  af- 
fect our  conclusion.  The  direct  effect 
of  the  reduction  is  plain, — the  remote 
one  is  at  best  a  guess. 

Light  is  thrown  upon  the  position  of 
the  state  by  the  decision  of  the  Inter- 
state Commerce  Conmiission  in  Memphis 
V.  Chicago,  R.  I.  &  P.  R.  Co.  39  [111] 
Inters.  Com.  Rep.  256,  265 :  "The  pres- 
ent unduly  low  rates  within  Arkansas 
are  due  at  least  in  part  to  the  attempt 
by  the  Railroad  Commission  of  Arkan- 
sas to  protect  Arkansas  shippers  and 
build  up  Arkansas  jobbing  centers.''  In 
that  case  it  was  intimated  that  the  car- 
riers would  be  required  to  remove  dis- 
criminations resulting  from  the  unduly 
low  rates,  as  was  done  in  the  Shreveport 
Case.  Houston  E.  &  W.  T.  R.  Co.  v. 
United  States,  234  U.  S.  342,  58  L.  ed. 
1341,  34  Sup.  Ct.  Rep.  833.  Upon  the 
whole  matter  we  are  of  opinion  that  the 
decree  below  was  right  and  it  is  affirmed. 

Decree  affirmed. 


UNITED  STATES 

V. 

BESSIE  WILDCAT  et  al.  l 

(See  S.  C.  Reporter's  ed.  111-127.) 

Courts  —  conclusiveness  of  decree  of 
Dawcfl  Commission  —  enrolment  of 
Indians. 

1.  The  question  of  fact  whether  a  Creek 
Indian  was  living  on  April  1,  ISOO,  the  de- 
eision  of  which  was  committed  to  th**  Dawo« 
Commiftsion  by  the  Cinfis  Act  of  June  28. 
1808  (30  Stat,  at  U  4!K5,  chap.  .517).  and 
tlic  Creek  Ajrrccmcnt  of  March  1.  1901  (31 
Stat,  at  L.  801,  chap.  676),  §  28,  authoriz- 
ing such  Commission  to  make  investiga- 
tion and  determine  the  names  of  those  en- 


1  Death  of  David  Knight,  one  of  the  re- 
spondents herein,  suggested,  and  appear- 
ance of  C.  C.  Taylor,  the  duly  appointed, 
qualified,  and  acting  guardian  of  the  per- 
son and  estate  of  Wiley  Knight,  a  minor 
and  sole  heir  of  David  Knight,  as  a  party 
respondent  herein,  filed  and  entered  April 
9,  1917,  on  motion  of  Solicitor  General 
Davis,  on  behalf  of  counsel  for  said  re- 
spondent. 
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titled  to  be  on  the  rolls  of  citizenship  and 
to  participate  in  the  division  of  the  tribal 
lands,  cannot  be  retried  in  the  courts,  when 
not  impeaclied  for  fraud  or  mistake,  where 
the  decision  of  the  Commission  to  place  the 
name  of  such  Indian  on  the  roll  of  Creek 
citizens  by  blood  has  been  followed  bj  the 
action  of  the  Interior  Department,  con- 
firming the  allotment,  and  ordering  the  pat- 
ents conveying  the  lands,  which  were  in 
fact  issued. 

[For  other  cases.  8<*e  Indiann.  VIII.;  Courts, 
I.  e,  6,  in  Digest  Sup.  Ct.  1008.] 

Evidence   —   sufficiency   —   mistake  — 
placing  Indian  on   tribal  roll. 

2.  The  enrolment  of  a  Creek  Indian  by 
the  Dawes  Commission  upon  the  roll  of 
Creek  citizens  by  blood  cannot  be  said  to 
have  been  arbitrarily  done,  and  without  evi- 
dence of  the  fact  that  such  Indian  was  liv- 
ing on  April  1,  1809,  so  as  to  establish 
that  mistake  of  law  or  fact  which  is  es- 
sential to  the  impeachment  of  the  action 
of  the  Commission,  where  there  is  evidence 
showing  the  practice  of  the  Commission  to 
make  inquiries  and  investigations  and  to 
ascertain  the  facts  as  to  tlie  persons  en- 
rolled, and  that  no  person  was  enrolled 
without  information  that  was  deemed  satis- 
factory at  that  time. 

[Ii*or  other  ea.se8,  Kee  Evidence,  XII.  c,  in  Di- 
gest Sup.  Ct.  1008.] 

Indian  allotments  —  control  of  Interior 

Bepartnicnt    —    snmmarily     erasing 

name  from  citizenship  roll. 

3.  Tlie  {secretary  of  the  Interior  could 
not,  witliout  notice  to  the  heirs,  strike  from 
the  approved  roll  of  Creek  citizens  by  blood, 
on  the  ground  of  death  before  April  1,  1800, 
the  name  of  an  Indian  to  whom  an  allot- 
ment had  been  made  and  certificate  therefor 
issued  and  allotment  patents  executed  and 
approved. 

[For  other  caffes.  see  Indians,  VIII.,  in  Digest 
Sup.  Ct  1008.] 

Indians  —  allotments  —  patent  to  de- 
ceased grantee. 

4.  The  fact  that  an  Indian  allottee  was 
dead  at  the  time  allotment  patents  were 
issued  in  his  name  did  not  prevent  the  title 
from  vesting  in  his  heirs  under  the  provi- 
sion of  the  Creek  Agreement  of  March  1, 
1001  (31  Stat,  at  L.  861,  chap.  G7U),  §  28, 
that,  if  any  citizen  has  died  since  April  1, 
1800,  or  may  thereafter  have  died  before  re- 
ceiving his  allotment  and  distributive  share, 
the  lands  and  money  to  which  he  would  be 
entitled  if  living  shall  descend  to  his  heirs 
according  to  the  Creek  laws  of  descent  and 
distribution,  and  be  allotted  and  distributed 
to  them  accordingly. 

I  For  other  ons^s.  see  Indians,  VIII.,  in  Digest 
Sup.  Ct.  1008.] 

Indiiuis  —  u Hutments  —  enrolment  of 

Indians  not  making  selection. 

5.  Members  of  the  Creek  Nation  who, 
for  any  reason,  refused  to  make  selection 


allotted  among  the  citizens  of  the  tribe  by 
said  Commission  so  as  to  give  each  an  equal 
share  of  the  whole  in  value,  as  nearly  as 
may  be,  in  the  manner  following:  there 
shall  be  allotted  to  each  citizen  160  acres 
of  land — boundaries  to  conform  to  the  gov- 
ernment survey — which  may  be  selected  by 
him  so  as  to  include  improvements  which 
belong  to  him." 

[For  other  cases,  see  Indians,  VIII.,  In  Digest 
Sop.  Ct  1008.) 

[No.  741.] 

Argued  April  11,  12,  and  13,  1917.     De- 
cided May  21,  1917. 

ON  A  CERTIFICATE  from  and  writ 
of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  bringing  up  for  review  a 
decree  of  the  District  Court  for  the  East- 
ern District  of  Oklahoma,  dismissing  the 
bill  in  a  suit  by  the  United  States  to  can- 
cel an  Indian  allotment  certificate  and 
the  patents  for  bis  allotment.  Affirmed.^ 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeneral  Eearful 
argued  the  cause,  and,  with  Solicitor 
General  Davis  and  Mr.  S.  W.  Williams, 
filed  a  brief  for  the  United  States: 

It  is  doubtless  true  that  the  Dawes 
Commission,  acting  under  supervision  of 
the  Secretary  of  the  Interior,  was  a  spe- 
cial administrative  tribunal  vested  with 
jurisdiction  to  enroll  for  allotment  all 
Creek  citizens  who  were  living  on  April 
1,  1809.  But  jurisdiction  always  pre- 
supposes the  existence  of  a  subject  upon 
which  the  tribunal  is  competent  to  act. 
If  Thlocco  died  prior  to  April  1,  1899, 
he  was  not  then  a  Creek  citizen.  He 
was  in  truth  a  nonentity.  He  had  no 
existence,  either  in  fact  or  for  the  pur- 
pose of  allotment  to  his  heirs. 

Iowa  Land  &  T.  Co.  v.  United  States, 
133  C.  C.  A.  121,  217  Fed.  13. 

No  judgment  is  ever  conclusive  as  to 
the  existence  of  a  fact  essential  to  the 
jurisdiction. 

Rose  V.  Himelv,  4  Cranch,  241,  269, 
2  L.  ed.  608,  617;  Thompson  v.  Whit- 
man, 18  Wall.  457,  468,  21  L.  ed.  897, 
901;  Harris  v.  Hardeman,  14  How.  333, 
330-344,  14  L.  ed.  444,  446-448 ;  Knowles 
v.  liOgansport  Gaslight  &  Coke  Co.  19 
Wall.  58,  61,  22  L.  ed.  70,  72;  Hall  v. 
Lanning,  91  U.  S.  160, 165,  23  L.  ed.  271, 
273;  National  Exch.  Bank  v.  Wiley,  195 
U.  S.  267,  269,  270,  49  L.  ed.  184,  190, 
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1.  1901  (31  Stat,  at  L.  861,  chap.  676), 
§  3,  providing  that  "all  lands  of  the  said 
tribe  except  as  herein  provided,  shall  be 
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counsel  for  the  United  States. 
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U.  8.  175,  178,  45  L.  ed.  804,  807,  21 
Sup.  Ct  Rep.  551 ;  Streitwolf  v.  Streit- 
wolf,  181  U.  S.  179,  182,  183,  45  L.  ed. 
807,  809,  810,  21  Sup.  Ct.  Rep.  553; 
Andrews  v.  Andrews,  188  U.  8.  14,  39- 
41,  47  L.  ed.  366,  372,  373,  23  Sup.  Ct. 
Rep.  237;  Seott  v.  MeNeal,  154  U.  S.  34, 
39-48,  38  L.  ed.  896,  89^-902,  14  Sup. 
Ct.  Rep.  1108. 

Whether  the  eourt,  in  finding  a  fact 
upon  which  its  own  jurisdiction  depends, 
acts  upon  evidence  or  without  evidence, 
is  wholly  immaterial,  when  it  is  shown 
that  the  fact  did  not  exist. 

Griffith  V.  Frazier,  8  Craneh,  9,  23, 
3  L.  ed.  471,  475. 

The  same  rule  is  applied  to  proceed- 
ings in  the  Land  Department  which 
cidminate  in  the  issuance  of  a  patent. 
Questions  of  fact  within  the  jurisdiction 
of  that  Department  are  considered  as 
settled  by  its  rulings  preliminary  to 
patent.  But  (questions  of  fact  upon 
which  its  jurisdiction  depends  are  never 
so  regarded. 

Doolan  v.  Carr,  125  U.  S.  618,  625, 
31  L.  ed.  844,  847,  8  Sup.  Ct.  Rep.  1228. 

Want  of  authority  may  have  reference 
either  to  the  land  described  in  the  patent 
or  to  the  grantee  named  therein.  If  the 
land  was  not  subject  to  be  patented 
(Burfenning  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  163  U.  S.  321,  323,  41  L.  ed.  175, 
176,  16  Sup.  Ct.  Rep.  1018),  or  if  the 
grantee  had  no  existence  (Moffat  v. 
United  States,  112  U.  S.  24,  31,  28  L. 
ed.  623,  625,  5  Sup.  Ct.  Rep.  10;  Sam- 
peyreac  v.  United  States,  7  Pet.  222,  241, 
8  L.  ed.  665,  672;  Hall  v.  Russell,  101 
U.  S.  503,  509,  25  L.  ed.  829,  831),  the 
patent  is  a  nullity  and  conveys  no  title. 
Whether  such  a  patent  was  induced  by 
fraud  or  mistake,  or  resulted  from  a 
lack  of  evidence,  is  not  controlling.  The 
inquiry  is  as  to  the  existence  of  facts 
essential  to  the  jurisdiction.  In  such 
cases,  the  objection  to  the  patent  reaches 
beyond  the  action  of  the  special  tribunal, 
and  goes  to  the  existence  of  a  subject 
upon  which  it  was  competent  to  act. 

St.  Louis  Smelting  &  Ref.  Co.  v.  Kemp, 
104  U.  S.  636,  641,  26  L.  ed.  875,  876, 11 
Mor.  Min.  Rep.  673. 

A  land  patent,  like  a  judgment,  is 
void  if  there  be  want  of  jurisdiction  over 
the  subject,  and  this  may  be  shown  in 
any  collateral  proceeding. 

Noble  V.  Union  River  Logging  R.  Co. 
147  U.  S.  165,  174,  37  L.  ed.  123,  126, 
13  Sup.  Ct.  Rep.  271. 

Tet  in  the  ease  of  a  patent,  where  the 
defect  does  not  appear  on  the  face  of  the 
instrument  or  from  the  law  upon  which 
it  is  founded,  but  rests  upon  proof  of 
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extrinsic  facts,  administrative  officers 
are  not  competent  to  find  such  facts  and 
determine  the  nullity.  That  is  a  judicial 
act,  and  requires  the  judgment  of  a 
court.  For  this  reason  the  government, 
to  obtain  a  cancelation  of  the  patent, 
must  resort  to  a  suit  in  equity.  Li  such 
a  suit,  however,  all  that  need  be  alleged 
and  proved  as  ground  for  relief  is  the 
fact  which  shows  the  want  of  authority 
to  issue  the  patent.  Fraud,  if  it  exist, 
is  an  additional  or  incidental  ground,  but 
it  is  not  essential. 

United  States  v.  Stone,  2  Wall  525, 
535,  536,  17  L.  ed.  765,  767;  MuUan  v. 
United  States,  118  U.  S.  271,  278,  279, 
30  L.  ed.  170,  173,  6  Sup.  Ct.  Rep. 
1041;  Moran  v.  Horsky,  178  U.  S.  205, 
211,  212,  44  L.  ed.  1038,  1040,  1041,  20 
Sup.  Ct.  Rep.  856;  Moffat  v.  United 
States,  112  U.  S.  24,  31,  28  L.  ed.  623, 
625,  5  Sup.  Ct.  Rep.  10;  Colorado  Coal 
&  I.  Co.  V.  United  States,  123  U.  S.  307, 
313,  31  L.  ed.  182,  185,  8  Sup.  Ct,  Rep. 
131;  La  Roque  v.  United  States,  239  U. 
S.  62,  60  L.  ed.  147,  36  Sup.  Ct.  Rep. 
22 ;  Iowa  Land  &  T.  Co.  v.  United  States, 
133  C.  C.  A.  121,  217  Fed.  U. 

Mr.  A.  A.  Davidson  argued  the  cause, 
and  Messrs.  Preston  C.  West  and  James 
A.  Veasey  filed  a  brief  for  Charles  F. 
Bissett  et  al. : 

There  was,  prior  to  his  enrolment,  no 
adjudication  in  the  applicable  sense  of 
the  term,  that  Barney  Thlocco  was  living 
on  April  1,  1899. 

Miles  V.  McCallan,  1  Ariz.  491,  3  Pac 
610;  United  States  v.  Minor,  114  U.  S. 
233,  29  L.  ed.  110,  5  Sup.  Ct.  Rep.  836; 
Puget  Mill  Co.  V.  Brown,  54  Fed.  987; 
Washington  Secur.  Co.  v.  United  States, 
234  U.  S.  76,  58  L.  ed.  1220,  34  Sup.  Ct. 
Rep.  725;  Iowa  Land  &  T.  Co.  v.  Unit- 
ed States,  133  C.  C.  A.  121,  217  Fed.  10. 

It  cannot  be  possible  that  the  motive 
of  the  person  upon  whose  information 
the  Commission  relied  in  making  the  en- 
rolment determines  the  right  of  the  gov- 
ernment to  the  relief  prayed  for.  One 
may  give  information  unintentionally 
false,  or  he  may  unintentionally,  but 
with  a  corrupt  motive,  state  that  which 
is  really  true. 

Coe  V.  Aiken,  61  Fed.  31. 

If  proof  that  a  person  was  alive  would 
be  admissible  to  impeach  a  judgment 
that  he  was  dead,  why  is  not  any  com- 
petent evidence  admissible  to  show  that 
he  was  dead  on  that  date,  in  order  to 
impeach  a  judgment  that  he  was  living  T 
It  is  enough  that  the  testimony  upon 
which  he  was  enrolled  was  false  (Cor- 
nelius V.  Kessel,  128  U.  S.  461,  32  L.  ed. 
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483,  9  Sup.  Ct.  Rep.  1212),  or  that  such 
enrolment  was  upon  false  suggestions 
(Hughes  V.  United  States,  4  Wall.  232, 
18  L.  ed.  303). 

The  mere  fact  of  enrolment  affords  no 
conclusive  presumption  that  Barney 
TMocco  was  living  on  April  1,  1899. 

Moffat  V.  United  States,  112  U.  S.  24, 
28  L.  ed.  623,  5  Sup.  Ct.  Rep.  10;  United 
States  V.  Minor,  114  U.  S.  233,  29  L.  ed. 
110,  5  Sup.  Ct.  Rep.  836. 

The  Secretary  had  supervision  and 
control  of  the  enrolment  of  citizens, 
with  power  to  correct  and  revise  the 
same  up  to  March  4,  1907. 

United  States  ex  rel.  Lowe  v.  Fisher, 
223  U.  S.  107,  56  L.  ed.  370,  32  Sup.  Ct 
Rep.  196. 

The  fact  that  no  notice  was  given  does 
not  render  the  action  of  the  Secretary 
void. 

Acers  v.  Snyder,  8  Okla.  662,  58  Pac. 
780;  Sorrels  v.  Jones,  26  Okla.  569,  110 
Pac  743 ;  American  Mortg.  Co.  v.  Hop- 
per, 12  C.  C.  A.  294,  29  U.  S.  App.  12, 
64  Fed.  553;  Quaranty  Sav.  Bank  Co.  v. 
Bladow,  176  U.  S.  451,  44  L.  ed.  542,  20 
Sup.  Ct.  Rep.  425. 

The  inception  of  title  is  the  actual 
selection  of  the  allotment. 

Brann  v.  Bell,  192  Fed.  427;  McEee  v. 
Henry,  119  C.  C.  A.  412,  201  Fed.  74; 
Hooks  V.  Kennard,  28  Okla.  457,  114 
Pac.  744. 

The  evidence  in  this  case  shows  that 
the  patents  never  were  delivered,  but  are 
still  in  the  possession  of  the  officers  of 
the  government.  The  delivery  and  ac- 
ceptance of  a  patent  are  essential  to  pass 
the  title. 

Choate  v.  Trapp.  224  U.  S.  665,  56  L. 
ed.  941,  32  Sup.  Ct.  Rep.  565. 

As  the  allotment  of  the  land  in  con- 
troversy was  made  to,  and  the  patents 
issued  in  the  name  of,  )b  dead  man,  the 
same  is  void. 

Moffat  V.  United  States,  112  U.  S.  24, 
28  L.  ed.  623,  5  Sup.  Ct.  Rep.  10;  Mc- 
Leod  V.  United  States,  109  C.  C.  A.  207, 
187  Fed.  261;  Colorado  Coal  &  I.  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  ed. 
182,  8  Sup.  Ct.  Rep.  131;  MDonald  v. 
Rmalley,  6  Pet,  261,  8  L.  ed.  391;  Gait  v. 
Galloway,  4  Pet.  332,  7  L.  ed.  876;  More- 
house v.  Phelps,  21  How.  294,  16  L.  ed. 
140;  Iowa  Land  &  T.  Co.  v.  United 
States,  133  C.  C.  A.  121,  217  Fed.  11. 

The  application  to  this  case  of  the 
rule  requiring  clear  and  convincing  evi- 
dence upon  which  the  patent  to  Thlocco 
may  be  set  aside  requires  only  that  the 
government  should  prove  by  that  char- 
acter of  evidence  that  Barney  Thlocco 

was  not  living  on  April  1, 1899,  and  not 
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that  there  was  no  evidence  before  the 
Commission  that  he  was  living  on  that 
date.  If  there  was  any  burden  on  the 
government  to  prove  its  case  by  negative 
evidence  of  that  character,  such  burden 
was  discharged  when  it  was  shown  that 
there  was  no  hearing,  inquiry,  issue,  or 
finding  on  the  fact. 

Maxwell  Land-Grant  Case,  121  U.  S. 
325,  30  L.  ed.  949,  7  Sup.  Ct.  Rep.  1015; 
Colorado  Coal  &  L  Co.  v.  United  States, 
123  U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct. 
Rep.  131. 

Whatever  information  the  Commission 
had  before  it  in  enrolling  Barney 
Thlocco,  the  record  shows  that  it  was 
not  l^al  or  substantial  evidence  on  the 
Question  as  to  whether  Thlocco  was  liv- 
ing on  April  1,  1899.  To  render  judg- 
ment on  such  evidence  adverse  to  the 
interests  of  the  Oeek  Nation  and  of  the 
government  would  be  an  error  of  law  for 
which  the  patent  would  be  canceled. 

United  States  v.  Debell,  142  C.  C.  A. 
284,  227  Fed.  760. 

The  theory  of  the  present  suit  is  that, 
as  the  patents  to  Barney  Thlocco  were 
issued  to  a  person  not  entitled  to  any 
lands  in  the  Creek  Nation,  and  in  viola- 
tion of  the  rules  of  the  Creek  people  and 
of  the  acts  of  Congress,  the  issuance  of 
such  patents  impaired  the  ability  of  the 
government  to  fulfil  its  obligations  to 
distribute  the  property  of  the  tribe 
among  its  members,  and  this  suit  was  in 
fact  to  restore  to  the  Department  of  the 
Interior  that  jurisdiction  and  right  of 
which  it  had  been  deprived  by  reason 
of  the  erroneous  issuance  of  patents  to  a 
person  not  entitled  thereto. 

Hughes  V.  United  States,  4  Wall.  232, 
18  L.  ed.  302;  Germania  Iron  Co.  v. 
United  States,  165  U.  S.  379,  41  L.  ed. 
754, 17  Sup.  Ct.  Rep.  337. 

The  issuance  of  a  patent  attempting 
to  convey  lands  belonging  to  the  Creek 
Nation  to  a  person  not  entitled  thereto 
is  certainly  ground  for  the  interference 
of  a  court  of  equity;  especially  where 
no  rights  of  innocent  third  parties  have 
intervened  or  become  vested  in  reliance 
upon  the  action  of  the  government. 

Moffat  V.  United  States,  112  U.  S.  24, 
28  L.  ed.  623,  5  Sup.  Ct.  Rep.  10. 

Regardless  of  the  question  of  fraud, 
if  for  any  cause  a  patent  is  issued  to  a 
party  not  entitled  thereto,  the  remedy 
IS  open  in  a  court  of  equity  to  the 
wronged  party,  either  by  cancelation  of 
the  patent  or  by  declaring  the  patentee 
to  be  a  trustee  of  the  true  owner. 

Stark  V.  Starr,  6  Wall.  402,  18  L.  ed. 

925;  Bernier  v.  Bemier,  147  U.  S.  242, 
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In  the  case  at  bar^  the  lands  were  with- 
drawn from  the  Creek  Nation  and  given 
to  one  who  was  not  entitled  to  receive 
them.  The  defendants  made  no  claim 
that  they  are  bona  fide  purchasersi  even 
if,  under  the  f acts,  such  a  defense  would 
have  been  good.  The  equities  are  with 
the  government,  as  trustee  for  the  Creek 
Nation.  The  defendants,  as  the  heirs  of 
Barney  Thlocco  and  their  grantees,  cer- 
tainly have  no  paramount  equity  in 
these  lands. 

Cunningham  v.  Ashley,  14  How.  377, 
14  L.  ed.  462. 

Messrs.  Joseph  0.  Stone,  John  J.  Shea, 
and  Oharles  B.  Stuart  argued  the  cause, 
and,  with  Messrs.  A.  C.  Cruce,  George  S. 
Ramsey,  Malcolm  £.  Bosser,  Edgar  A. 
de  Meules,  Villard  Martin,  John  Dever- 
eux,  J.  £.  Wyand,  K.  B.  Turner,  M.  E. 
Turner,  J.  B.  Furry,  E.  C.  Motter,  P.  J. 
Carey,  W.  C.  Franklin,  Burdctte  Blue, 
Thomas  F.  Shea,  William  A.  Collier, 
Hazen  Qreen,  E.  J.  Van  Court,  Charles 
A.  Moon,  and  Francis  Stewart,  filed  a 
brief  for  Bessie  Wildcat  et  al. : 

The  tribal  rolls  made  by  the  Dawes 
Conunission,  approved  by  the  Secretary 
of  the  Interior,  were  made  final  by  acts 
of  Congress  and  are  not  subject  to  im- 
peachment. But,  if  subject  to  attack, 
they  may  be  impeached  only  for  mistake 
of  law  or  a  gross  mistake  of  the  facts 
proved,  or  for  fraud,  as  in  public  land 
cases.  First  undertaking  to  show  that 
after  March  4,  1907,  the  rolls  were 
not  subject  to  impeachment  upon  any 
ground,  we  shall  then  assume,  for  the 
purposes  of  further  argument,  that  they 
may  be  impeached  as  in  public  land 
cases. 

Wallace  v.  Adams,  74  C.  C.  A.  540, 
143  Fed.  723;  Sharon  v.  Hill,  26  Fed. 
389;  Rondeau  v.  Beaumette,  4  Minn.  224, 
Gil.  163;  Blanding  v.  Sayles,  23  R.  I. 
226,  49  Atl.  992;  Bixler's  Appeal,  59  Cal. 
550. 

The  jurisdictional  point  involved  is 
this:  Did  the  Commission  have  power 
to  deal  with  the  question,  Was  Barney 
Thlocco  alive  April  1,  1899,  to  hear  the 
particular  facts  relating  to  this  question, 
and  to  determine  whether  or  not  the 
facts  were  sufficient  to  invoke  the  exer- 
cise of  that  power  t  The  test  of  its  jur- 
isdiction is  whether  the  Commission  had 
power  to  enter  upon  the  inquiry,  not 
whether  its  conclusion  in  the  course  of  it 
is  right  or  wrong.  It  was  by  the  exer- 
cise of  precisely  the  same  jurisdiction  or 
power  that  the  Commission  struck  some 
names  from  the  Creek  tribal  rolls  be- 
cause they  died  before  April  1, 1899,  and 
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enrolled  others  because  they  were  found 
to  be  alive  on  that  date. 

United  States  v.  Winona  &  St.  P.  R. 
Co.  15  C.  C.  A.  .96,  32  U.  S.  App.  272, 
67  Fed.  948;  United  SUtes  v.  Northern 
P.  R.  Co.  37  C.  C.  A.  290,  95  Fed.  864; 
French  v.  Fyan,  93  U.  S.  169,  23  L.  ed. 
812;  New  Dunderberg  Min.  Co.  v.  Old, 
25  C.  C.  A.  116,  49  U.  S;  App.  201,  79 
Fed.  598;  Noble  v.  Union  River  Logging 
R.  Co.  147  U.  S.  165,  37  L.  ed.  123,  13 
Sup.  Ct.  Rep.  271;  United  States  v. 
Schurz,  102  U.  S.  273,  26  L.  ed.  167; 
St.  Louis  Smelting  &  Ref .  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  ed.  875,  U  Mor. 
Min.  Rep.  673;  Folk  v.  United  States, 
147  C.  C.  A.  183,  233  Fed.  177. 

The  finding  by  the  Comimission  that  a 
dead  man  was  alive  is  not  analogous  to 
an  adjudication  in  an  administration 
matter  that  a  living  man  is  dead. 

Scott  V.  Neal,  154  U.  S.  34,  38  L.  ed. 
896, 14  Sup.  Ct.  Rep.  1108;  Folk  v.  Unit- 
ed States,  supra. 

There  are  many  analogies  in  the  law 
to  the  question  under  consideration.  We 
think  a  naturalization  judgment  is  of  a 
closely  kindred  character. 

Spratt  V.  Spratt,  4  Pet.  407,  7  L.  ed. 
902;  State  ex  rel.  Kickbush  v.  Hoeflinger, 
35  Wis.  400";  McCarthy  v.  Marsh,  5  N. 
Y.  263. 

The  authority  and  jurisdiction  of  the 
Commission  has  been  defined  in  the  fol- 
lowing cases: 

Kimberlin  v.  Commission,  44  C.  C.  A. 
109,  104  Fed.  653;  Wallace  v.  Adams, 
74  C.  C.  A.  540,  143  Fed.  716;  WaUace 
V.  Adams,  204  U.  S.  415,  51  L.  ed.  547, 
27  Sup.  Ct.  Rep.  363 ;  Uinta  Tunnel  Min. 
&  Transp.  Co.  v.  Creede  &  C.  C.  Min. 
&  Mill.  Co.  57  C.  C.  A.  200,  119  Fed. 
164,  22  Mor.  Min.  Rep.  445;  Neff  v. 
United  States,  91  C.  C.  A.  241,  165  Fed. 
273;  Johnson  v.  Drew,  171  U.  S.  93,  43 
L.  ed.  88,  18  Sup.  Ct.  Rep.  800;  Nunn 
V.  Hazelrigg,  132  C.  C.  A.  474,  216  Fed. 
330;  Malone  v.  Alderdice,  129  C.  C.  A. 
204,  212  Fed.  668;  Folk  v.  United  States, 
supra. 

The  government  pleaded  and  attempt- 
ed to  prove  only  a  mistake  of  law. 

Howe  V.  Parker,  111  C.  C.  A.  466,  190 
Fed.  738;  Harnage  v.  Martin,  40  Okla. 
341,  136  Pac.  154;  James  v.  Qermania 
Iron  Co.  46  C.  C.  A.  476,  107  Fed.  597; 
Folk  V.  United  States,  supra. 

If  the  finding  of  the  Cbmmission  was 
based  upon  any  evidence,  the  action  of 
the  Commission  enrolling  Thlocco  is  con- 
clusive. The  courts  cannot  inquire  into 
the  extent  of  an  investigation  made  by 
the    Commission.      The    enrolment    of 

Thlocco  is  a  determination  or  judgment 
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not  only  that  he  had  the  right  to  be 
enrolled^  but  that  he  was  enrolled  in  the 
manner  required  by  law.  The  trial  court 
held  properly  that  the  government  must 
prove  first  of  all  that  there  was  no  evi- 
dence before  the  Commission  before  a 
retrial  of  the  issue  passed  upon  by  the 
Commission.  The  findings  of  fact  by 
trial  court  are  against  the  government. 

Paine  v.  Foster,  9  Okla.  213,  63  Pac. 
109,  69  Pac.  262,  60  Pac.  24;  Hartwell 
V.  Havighorst,  11  Okla.  189,  66  Pac.  337, 
8.  c.  196  U.  S.  636,  49  L.  ed.  629,  26  Sup. 
Ct.  Rep.  793;  Howe  v.  Parker,  111  C,  C. 
A.  466,  190  Fed.  739;  Sanford  v.  San- 
ford,  139  U.  S.  642,  36  L.  ed.  290,  11 
Sup.  Ct.  Rep.  666;  Hamage  v.  Martin, 
40  Okla.  341,  136  Pac.  164;  De  Cambra 
V.  Rogers,  189  U.  S.  119,  47  L.  ed.  734, 
22  Sup.  Ct.  Rep.  619;  McGoldrick  Lum- 
ber Co.  V.  Kinsolving,  137  C.  C.  A.  377, 
221  Fed.  819;  James  v.  Germania  Iron 
Co.  46  C.  C.  A.  476,  107  Fed.  697;  Unit- 
ed States  V.  Atherton,  102  U.  S.  372,  26 
L.  ed.  213;  Kimberlin  v.  Commission,  44 
C.  C.  A.  109, 104  Fed.  663;  United  States 
v.  Northern  P.  R.  Co.  37  C.  C.  A.  290, 
96  Fed.  864;  Durango  Land  &  Coal  Co. 
V.  Evans,  26  C.  C.  A.  623,  49  U.  S.  App. 
306,  80  Fed.  426;  Goings  v.  Chapman, 
18  Ind.  194;  Nordyke  v.  Shearon,  12 
Ind.  346;  Colorado  Coal  &  I.  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  ed. 
182,  8  Sup.  Ct.  Rep.  131 ;  United  States 
V.  Iron  Silver  Min.  Co.  128  U.  S.  673, 
32  L.  ed.  671,  9  Sup.  Ct.  Rep.  196;  Unit- 
ed  States  v.  Maxwell  Land-Grant  Case, 
121  U.  S.  326,  30  L.  ed.  949,  7  Sup.  Ct. 
Rc^.  1016;  Folk  v.  United  States,  su- 
pra. 

The  presumption  is  that  there  was 
evidence  to  support  the  Commission's 
finding. 

United  States  v.  Iron  Silver  Min.  Co. 
128  U.  S.  673,  32  L.  ed.  671,  9  Sup.  Ct. 
Rep.  196;  Colorado  Coal  &  I.  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  ed. 
182,  8  Sup.  Ct.  Rep.  131;  James  v.  Ger- 
mania Iron  Co.  46  C.  C,  A.  476, 107  Fed. 
697. 

The  burden  is  upon  the  complainant, 
however  difficult  the  undertaking,  to 
prove  a  negative. 

Maxwell  Land-Grant  Case,  121  U.  S. 
326,  379,  30  L.  ed.  949,  958,  7  Sup.  Ct. 
Rep.  1015;  Colorado  Coal  &  L  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  ed. 
182,  8  Sup.  Ct.  Rep.  131;  Durango  Land 
&  Coal  Co.  V.  Evans,  26  C.  C.  A,  523, 
80  Fed.  426;  James  v.  Germania  Iron 
Co.  46  C.  C.  A.  476,  107  Fed.  697;  Folk 
V.  United  States,  supra. 

The  jurisdiction   of  the  Commission 

was  analogous  to  the  jurisdiction  of  the ' 
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Land  Department  of  the  government  in 
land  cases. 

Wallace  v.  Adams,  74  C.  C.  A.  540, 
143  Fed.  716. 

The  Commission  was  authorized  to  de- 
tail clerks  to  aid  in  the  performance  of 
their  duties  and  to  use  every  fair  and 
reasonable  means  within  their  reach  for 
the  purpose  of  making  the  final  rolls.  If 
the  Commission  had  enrolled '  Thlocco 
upon  evidence  heard  by  a  clerk,  the  en- 
rolment nevertheless  would  have  been 
quasi  judicial,  and  not  merely  adminis- 
trative. But  the  Commission  as  a  body 
thoroughly  examined  the  evidence,  and 
from  the  evidence  enrolled  Thlocco. 

St.  Louis  Smelting  &  Ref .  Co.  v.  Kemp, 
104  U.  S.  636,  639,  26  L.  ed.  876,  876,  11 
Mor.  Min.  Rep.  673;  Noble  v.  Union  Riv- 
er Logging  R.  Co.  147  U.  S.  166,  174,  37 
L.  ed.  123,  127,  13  Sup.  Ct.  Rep.  271; 
United  States  ex  rel.  Riverside  Oil  Co. 
v.  Hitchcock,  190  U.  S.  316,  47  L.  ed. 
1074,  23  Sup.  Ct.  Rep.  698;  Orchard  v. 
Alexander,  167  U.  S.  372,  39  L.  ed.  737, 
16  Sup.  Ct.  Rep.  636;  Ljrtle  v.  Arkansas, 
9  How.  316,  13  L.  ed.  163;  Kimberlin  v. 
Commission,  44  C.  C.  A.  109,  104  Fed. 
663;  Nunn  v.  Hazelrigg,  132  C.  C.  A.  474, 
216  Fed.  330;  Malone  v.  Alderdice,  129 
C.  C.  A.  204,  212  Fed.  668;  Folk  v. 
United  States,  supra. 

To  sustain  the  government  would  be  to 
destroy  rules  of  property  established  by 
the  uniform  decisions  of  the  circuit  court 
of  appeals  for  the  eighth  circuit,  extend- 
ing over  a  period  of  seventeen  years;  to 
destroy  utterly  many  land  titles  in  the 
hands  of  innocent  purchasers;  and  to 
cloud  hopelessly  many  thousands  of  titles 
without  so  much  as  a  forum,  except  at 
the  will  of  the  government  as  complain- 
ant, to  test  their  validity. 

Kimberlin  v.  Commission,  44  C.  C.  A. 
109,  104  Fed.  653. 

The  attempted  cancelation  of  Thlocco's 
enrolment  was  wholly  void.  The  Secre- 
tary's order  does  not  purport  to  affect 
the  title  or  the  patents,  ho  having  held 
expressly  that  the  patents  had  issued  and 
had  been  delivered. 

Garfield  v.  United  States,  211  U.  S. 
249,  63  L.  ed.  168,  29  Sup.  Ct.  Rep.  62; 
Peyton  v.  Desmond,  63  C.  C.  A.  651,  129 
Fed.  9;  Noble  v.  Union  River  Logging  R. 
Co.  147  U.  S.  166, 174,  37  L.  ed.  123, 127, 
13  Sup.  Ct.  Rep.  271 ;  Cornelius  v.  Kessel, 
128  U.  S.  466,  32  L.  ed.  482,  9  Sup.  Ct. 
Rep.  122. 

The  provision  at  §  28,  Original  Agree- 
ment, ''If  any  citizen  has  died  .  .  .  be- 
fore receiving  his  allotment  of  lands  and 
distributive  &are  of  all  the  funds  of  the 
tribe,  the  lands  and  mQney  to  which  ^ 
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would  be  entitled^  if  living,  shall  descend 
to  his  heirs  according  to  the  laws  of  de- 
scent and  distribution  of  the  Creek  Na- 
tion, and  be  allotted  and  distributed  to 
them  accordingly/'  is  of  substance,  not 
mere  form,  the  heirs  taking  the  lands  as 
if  by  descent  and  as  of  the  date  of 
Thlocco's  death,  and  as  if  he  had  been 
vested  with  full  title. 

Shulthis  V.  McDougal,  95  C.  C.  A.  615, 
170  Fed.  529;  McDougal  v.  McKay,  237 
U.  S.  372, 59  L.  ed.  1001,  35  Sup.  Ct.  Rep. 
605;  Mullen  v.  United  States,  224  U.  S. 
448,  56  L.  ed.  834,  32  Sup.  Ct.  Rep.  494; 
Skelton  v.  Dill,  235  U.  S.  206,  59  L.  ed. 
198,  35  Sup.  Ct  Rep.  60;  Woodward  v. 
De  Graffenried,  238  U.  S.  284,  317-319, 
59  L.  ed.  1310,  1327,  1328,  35  Sup.  Ct 
Rep.  764;  Wallace  v.  Adams,  74  C.  C.  A. 
540, 143  Fed.  721;  Doe  ex  dem.  Mann  v. 
Wilson,  23  How.  457,  16  L.  ed.  584; 
Crews  V.  Burcham,  1  Black,  352,  17  L. 
ed.  91;  Jones  v.  Meehan.  175  U.  S.  1,  44 
L.  ed.  49,  20  Sup.  Ct  Rep.  1;  Folk  v. 
United  States,  147  C.  C.  A.  183,  233  Fed. 
180;  Gould  v.  West,  32  Tex.  350. 

The  land  did  not  pass  by  grant;  it  was 
received  in  partition  or  allotment,  and 
therefore,  the  rules  governing  an  ordi- 
nary grant  do  not  apply. 

Shulthis  V.  McDougal,  supra;  Skelton 
V.  Dill,  235  U.  S.  206,  59  L.  ed.  198,  35 
Sup.  Ct.  Rep.  60;  McDougal  v.  McKay, 
237  U.  S.  372,  59  L.  ed.  1001,  35  Sup.  Ct 
Rep.  605. 

The  Commission  was  required  by  man- 
datory acts  of  Congress  to  make  arbi- 
trary allotments  in  cases  where  the  en- 
rolled members  did  not  select  for  them- 
selves within  a  reasonable  time  (the 
privilege  of  selection  not  being  accorded 
to  the  heirs).  Acceptance  of  allotment 
certificates  and  patents  was  not  neces- 
sary to  pass  title.  According  to  depart- 
mental practice  and  construction  of  the 
statutes  involved,  not  only  did  the  Com- 
mission have  the  right  to  make  arbitrary 
allotments,  but  the  certificate  of  allot- 
ment and  patent  in  the  name  of  the  dead 
allottee  are  valid. 

Gritte  V.  Fisher,  224  U.  S.  640,  56  L. 
ed.  928,  32  Sup.  Ct.  Rep.  580 ;  Fleming  v. 
McCurtain,  215  U.  S.  56,  54  L.  ed.  88,  30 
Sup.  Ct.  Rep.  16;  Re  Jemina  (July  24, 
1916)  —  Land  Dec.  — . 

Even  if  acceptance  were  necessary,  it 
would  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary. 

United  States  v.  Schurz,  102  U.  S.  378, 
399,  26  L.  ed.  167,  173;  Le  Roy  v. 
Jamison,  3  Sawy.  369,  Fed.  Cas.  No.  8,- 
271, 

The  allotment  certificate  was  final  and 
conclusive    evidence    of    the    complete 
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equitable  title  conferred  upon  the  heirs 
of  Thlocco  by  the  Original  Creek  Agree- 
ment The  certificate,  like  a  patent,  dual 
in  its  effect,  was  an  adjudication  of  the 
special  tribunal  empowered  to  decide  the 
question,  '*Was  Thlocco  entitled  to  the 
land  V*  and  was  a  conveyance  of  the  right 
to  f  uU  legal  title. 

Woodward  v.  De  Graffenried,  238  U.  8. 
284,  314,  317,  59  L.  ed.  1310,  1327, 1328, 
35  Sup.  Ct.  Rep.  764;  Wallace  v.  Adams, 
74  C.  C.  A.  540, 143  Fed.  716;  DeGraffen- 
reid  v.  Iowa  Land  &  T.  Co.  20  Okla.  687, 
95  Pac.  624;  Bowen  v.  Carter,  42  Okla. 
565,  144  Pac.  170;  Thompson  v.  HiU,  — 
Okla.  — ,  150  Pac.  203;  Garfield  v. 
United  States,  30  App.  D.  C.  175;  Mullen 
V.  United  States,  224  U.  S.  448,  56  L.  ed. 
834,  32  Sup.  Ct  Rep.  494;  Jones  v.  Mee- 
han, 175  U.  S.  1, 44  L.  ed.  49,  20  Sup.  Ct 
Rep.  1;  Garfield  v.  United  SUtes,  211  U. 
S.  249, 53  L.  ed.  168,  29  Sup.  Ct  Rep.  62. 

Title  by  patent  from  the  United  States 
and  the  Creek  Nation  is  title  by  record; 
and  delivery  of  the  instrument  to  the 
grantee  is  not  essential  to  pass  the  title: 
therefore,  when  the  patent  was  recorded 
upon  the  public  records  on  the  11th  day 
of  April,  1903,  the  legal  title  of  the  land 
passed. 

United  States  v.  Schurz,  102  U.  6.  378, 
26  L.  ed.  167;  Peyton  v.  Desmond,  63 
C.  C.  A.  651,  129  Fed.  1;  Doe  ex  dem. 
Foster  v.  Dugan,  8  Ohio,  108,  31  Am. 
Dec.  432;  St  Louis  Smelting  &  Ref.  Co. 
V.  Kemp,  104  U.  S.  636,  640,  26  L.  ed.  875, 
876. 

Upon  the  issuance  and  recordation  of 
the  patents  the  legal  title  vested  in  the 
heirs  of  Thlocco  under  the  Act  of  May 
20,  1836. 

Doe  ex  dem.  Mann  v.  Wilson,  23  How. 
457,  16  L.  ed.  584;  Crews  v.  Burcham,  1 
Black,  352, 17  L.  ed.  91 ;  Oliver  v.  Forbes, 
17  Kan.  113 ;  Godfrey  v.  Iowa  Land  &  T. 
Co.  21  Okla.  310,  95  Pac.  792;  Galloway 
V.  Finley,  12  Pet.  264,  9  L.  ed.  1079. 

Messrs.  R.  C.  Allen  and  James  C. 
Davis  filed  a  brief  on  behalf  of  the  Creek 
Nation  as  amici  curie. 

Messrs.  Grant  Foreman  and  James  D. 
Simms  also  filed  a  brief  as  amici  curie. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  action  was  begun  by  the  United 
States,  in  behalf  of  the  Creek  Tribe  of 
Indians,  in  the  district  court  of  the 
United  States  for  the  eastern  district  of 
Oklahoma,  against  Bessie  Wildcat  and 
others,  heirs  of  Barney  Thlocco,  a  full- 
blood  Creek  Indian,  to  obtain  cancelation 

of  the  allotment  certificate  and  deeds  for 
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his  allotment  of  160  acres.  The  bill  of  t 
complaint  allies  that  Thlocco  was  a 
Creek  Indian  by  blood;  that  he  died  at 
about  the  beginning  of  the  year  1899 
and  prior  to  April  1^  1899,  and  that  he 
was  not  entitled  to  be  enrolled  as  a  citi- 
zen of  the  Creek  Nation,  or  to  receive  an 
allotment  of  any  part  of  its  lands  under 
the  acts  of  Congress;  that  on  or  about 
May  24|  1901,  the  Commission  to  the 
Five  Civilized  Tribes  caused  his  name  to 
be  placed  on  the  roll  of  Creek  citizens 
by  blood  which  that  Commission  was 
then  preparing;  that  thereafter,  on  June 
30,  1902,  the  Conmiission  issued  a  oer- 
tiflcate  of  allotment  in  Thlocco's  name, 
and  homestead  and  allotment  patents 
purporting  to  convey  the  land  allotted 
were  executed  by  the  principal  chief  of 
the  Creek  Nation  on  March  11, 1903,  and 
Improved  by  the  Secretary  of  the  Interi- 
or on  April  3,  1903;  that  thereafter,  on 
December  13,  1906,  the  Secretary  of  the 
Interior,  by  executive  order,  caused 
Thlocco's  name  to  be  stricken  from  the 
roll  of  citizens  by  blood  of  the  Creek  Na- 
tion, and  he  is  not  an  enrolled  citizen  by 
blood  or  otherwise  of  the  Creek  Nation, 
and  is  not  now  and  has  never  been  enti- 
tled to  an  allotment  of  land  therein  be- 
cause he  has  never  been  a  lawfully  en- 
rolled citizen  thereof,  and  because  he 
died  prior  to  April  1, 1899;  and  that  the 
patents  have  never  been  delivered  to 
Thlocco  or  to  any  other  person,  but  are  in 
the  possession  of  complainant  through  its 
officers  and  agents.  The  bill  [114]  al- 
leges that  these  instruments  and  pro- 
ceedings constitute  a  cloud  upon  the 
Creek  Nation's  title  to  the  land  and  that 
the  existence  of  this  cloud  hinders  and 
delays  complainant  in  the  performance 
of  the  duty  imposed  on  it  by  law  to  allot 
and  otherwise  dispose  of  the  lands  and  to 
wind  up  the  affairs  of  the  Creek  Nation, 
and  prays  that  the  allotment  certificate 
and  patents  be  declared  void  and  of  no 
effect  as  instruments  of  conveyance ;  that 
the  defendants  be  decreed  to  have  no 
right,  title,  interest,  or  estate  in  and  to 
the  land;  that  the  title  to  the  land  be 
quieted  in  complainant  and  the  Creek 
Nation;  that  whatever  cloud  is  cast  upon 
the  title  to  the  land  by  reason  of  the 
matters  aforesaid  be  decreed  to  be  dis- 
solved and  the  land  decreed  to  be  a  part 
of  the  public  and  unallotted  tribal  land 
of  the  Creek  Nation,  subject  to  disposi- 
tion by  complainant  in  accordance  with 
law;  that  the  enrolment  of  Barney 
Thlocco  be  canceled,  and  that  he,  or  any 
person  claiming  by,  through,  or  under 
him,  including  the  defendants,  be  de- 
creed not  to  be  entitled  to  participate  in 
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the  disposition  of  the  lands,  moneys,  or 
other  property  of  the  Creek  Nation,  and 
that  the  defendants  be  forever  enjoined 
from  asserting  any  claim  of  title  to,  or 
interest  in,  the  tract  of  land  hereinbefore 
described,  adverse  to  the  complainant 
and  the  Creek  Naiion.  It  is  all^^ed  that 
no  hearing  was  held  or  investigation 
made  by  the  Commission,  and  no  evi- 
dence of  any  kind  was  obtained  or  had  by 
it  on  the  question  of  Thlocco's  right  to 
be  enrolled;  that  no  notice  was  given  to 
the  Creek  Nation  that  his  name  was 
about  to  be  enrolled;  that  there  was  no 
controversy,  contest,  or  adverse  proceed- 
ing of  any  kind  before  the  Commission  in 
this  respect;  and  that  the  Commission, 
in  causing  Thlocco's  name  to  be  placed 
on  the  roll  of  Creek  citizens  by  blood, 
acted  arbitrarily  and  summanly,  and 
without  knowledge,  information,  or  be- 
lief that  he  was  living  or  dead  on  April 
1,  1899,  and  acted  on  a  mere  arbitrary 
and  erroneous  assumption  wholly  unsup- 
ported by  evidence  or  [115]  information 
that  he  was  living  on  that  date  and  en- 
titled to  be  enrolled. 

The  answer  avers  that  Thlocco  was 
living  April  1,  1899,  and  denies  that  the 
Commission  acted  arbitrarily  and  with- 
out evidence  in  placing  his  name  on  the 
roll  and  allotting  the  lands  to  him,  and 
alleges  that  the  Commission,  in  causing 
both  these  acts  to  be  done,  was  not  guilty 
of  any  gross  mistake  of  fact  or  of  law, 
but  acted  upon  evidence  satisfactory  to 
it,  and  sufficient  in  law  and  in  fact.  It 
further  allies  that  the  Dawes  Commis- 
sion was  vested  with  jurisdiction  to  de- 
termine what  persons  were  entitled  to 
enrolment  as  citizens  of  the  nation,  and 
entitled  to  allotment  out  of  the  tribal 
lands,  and  that  its  decision  in  that  re- 
gard having  been  approved  by  the  Secre- 
tary of  the  Interior,  ^'said  enrolment,  al- 
lotment, and  patent  cannot  be  canceled, 
nor  can  the. issue  of  fact  upon  which  the 
Commission  placed  the  name  of  Barney 
Thlocco  upon  the  approved  Creek  Roll  be 
tried  ap:ain;  and  these  defendants  say 
that  this  court  is  without  authority  of 
law  to  reopen  or  retry  the  question  of 
fact  sought  to  be  put  In  issue  by  the 
United   States." 

Other  defendants  claimed  an  interest 
in  part  of  the  same  property  under  a  sub- 
sequent allotment,  and  intervened  for  the 
same  relief  as  was  asked  by  the  United 
States. 

Upon  the  trial  of  the  case,  the  govern- 
ment offered  to  show  by  witnesses  and 
circumstances  that  Thlocco  in  fact  died 
in  January,  1899.     Upon  objection  to 

this  evidence  by  the  defendants,  the  tr^^* 
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court  ruled  that  the  question  whether 
Thlocco  was  living  on  April  1, 1899;  was 
one  of  the  questions  which  the  law  sub- 
mitted to  the  Dawes  Commission,  and 
that  its  decision,  placing  Thlocco's  name 
on  the  tribal  roll,  could  only  be  attacked 
upon  the  ground  of  fraud,  error  of  law, 
or  gross  mistake  of  fact,  or  upon  the 
ground  that  the  Commission  acted  ar- 
bitrarily and  wholly  without  evidence; 
that  it  was  not  open  to  the  government, 
[116]  for  the  purpose  of  attacking  the 
allotment  certificate  and  deeds  to  Thloc- 
co, to  retry  the  question  of  fact  as  to 
whether  he  was  living  April  1,  1899. 

At  the  conclusion  of  the  trial  the  gov- 
ernment renewed  its  offer  of  proof,  to 
which  objections  were  sustained  on  the 
ground  just  stated.  A  decree  was  then 
entered  dismissing  the  bill  for  the  reason 
that  the  government  had  failed  to  show 
that  the  Commission,  in  enrolling  Thloc- 
co, acted  arbitrarily  and  without  evi- 
dence. Appeal  was  then  taken  to  the  cir- 
cuit court  of  appeals  for  the  eighth  cir- 
cuit, which  court  certified  certain  ques- 
tions of  law  to  this  court.  Subsequently 
a  writ  of  certiorari  was  issued,  bringing 
the  whole  case  here.  Judicial  Code, 
§  239  [36  Stat,  at  L.  1157,  chap.  231, 
Comp.  Stat.  1916,  §  1216]. 

The  government  in  the  brief  filed  in  its 
behalf  reduces  the  questions  necessary*  to 
decide  the  merits  of  this  appeal  to  two: 
First,  should  the  evidence  offered  by  the 
government  to  show  that  Thlocco  died 
prior  to  April  1,  1899,  have  been  ad- 
mitted 1  Second,  should  the  judgment  of 
the  district  court  be  reversed  because  the 
enrolment  of  Thlocco  and  the  allotment 
to  him  were  made  arbitrarily  and  with- 
out evidence  as  to  whether  he  was  living 
or  dead  on  April  1,  1899 1 

As  to  the  first  question,  an  understand- 
ing of  certain  legislation  is  necessary  to 
its  answer.  By  the  Act  of  Congress  of 
June  10,  1896  (29  Stat,  at  L.  339,  chap. 
398),  the  Commission  to  the  Five  Civ- 
ilized Tribes,  more  commonly  known  as 
the  Dawes  Commission,  was  authorized 
to  hear  and  determine  applications  for 
citizenship  in  any  of  the  Five  Civilized 
Tribes.  By  that  act  the  rolls  of  citizen- 
ship of  those  tribes  as  they  then  existed 
were  confirmed  and  the  Commission  com- 
manded in  determining  applications  for 
citizenship  to  ''give  due  force  and  effect 
to  the  rolls,  usages,  and  customs  of  each 
of  said  nations  or  tribes."  It  was  pro- 
vided by  the  Act  of  June  7,  1897  (30 
Stat,  at  L.  84,  chap.  3),  that  the  term 
"rolls  of  citizenship"  should  mean  "the 
last   authenticated    rolls   of   each   tribe 
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council  of  the  nations,  and  the  descend- 
ants of  those  appearing  on  such  rolls," 
and  certain  others  specified  who  had  been 
lawfully  added  to  the  rolls.  By  the  Cur- 
tis Act  of  June  28,  1898  (30  SUt.  at  L. 
495,  502,  chap.  517),  the  Commission  was 
authorized  and  directed  to  make  correct 
rolls  of  the  citizens  by  blood  of  the 
Creek  Tribe,  eliminating  from  the  tribal 
rolls  such  names  as  might  have  been 
placed  thereon  by  fraud  or  without  au- 
thority of  law,  enrolling  such  only  as 
might  have  lawful  right  thereto,  and 
their  descendants  born  since  such  rolls 
were  made.  It  was  provided  that  the 
Commission  should  make  such  rolls  de- 
scriptive of  the  persons  thereon,  so  that 
they  might  be  identified  thereby,  and  the 
Commission  was  authorized  to  take  a 
census  of  each  of  said  tribes,  or  to  adopt 
any  other  means  by  them  deemed  neces- 
sary to  enable  them  to  make  such  rolls, 
with  the  right  of  access  to  all  rolls  and 
records  of  the  several  tribes,  and  with 
authority  to  administer  oaths,  examine 
witnesses,  and  send  for  persons  and 
papers.  The  rolls  so  made,  when  ap- 
proved by  the  Secretary  of  the  Interior, 
were  to  be  final,  and  the  persons  whose 
names  were  found  thereon,  with  their 
descendants  thereafter  born  to  them, 
with  such  persons  as  might  intermarry 
according  to  tribal  laws,  were  alone  to 
constitute  the  several  tribes  which  they 
represented.  By  §  28  of  the  Creek 
Agreement  of  March  1,  1901  (31  Stat 
at  L.  861,  870,  chap.  676),  it  was  provid- 
ed that  all  citizens  who  were  living  on 
the  1st  day  of  April,  1899,  entitled  to 
be  enrolled  under  the  above  provisions 
of  the  Curtis  Act,  should  be  placed  upon 
the  rolls  to  be  made  by  the  Dawes  Com- 
mission under  that  act,  and  provision 
was  made  for  allotment  to  the  heirs 
where  any  such  citizen  had  died  since 
that  time.  "The  rolls  so  made  by  said 
Commission,"  the  act  continues,  "when 
approved  by  the  Secretary  of  the  In- 
terior, shall  be  the  final  rolls  of  citizen- 
ship of  said  tribe,  upon  which  the  allot- 
ment of  all  lands  and  the  distribution  of 
all  moneys  and  other  property  of  the 
tribe  shall  be  made,  and  to  no  [118] 
other  persons."  This  agreement  was 
ratified  bv  the  Creek  Council  June  25, 
1901  (32  Stat,  at  L.  1971). 

The  legislation  which  we  have  out- 
lined indicates  the  purpose  of  Congress 
to  make  provision  for  the  partition  of 
the  lands  belonging  to  the  Creek  Na- 
tion among  the  members  of  the  tribe, 
and  to  that  end  it  authorized  the  Dawes 
Commission  to  make  investigation  and 
determine  the  names  of  such  as  were  en- 
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titled  to  be  on  the  rolls  of  citizenship  and 
to  participate  in  the  division  of  the 
tribal  lands.  This  purpose,  indicated  in 
the  Curtis  Act  of  1898,  was  emphasized 
by  the  so>call^d  Creek  Agreement  of 
1901,  subsequently  ratified  by  the  tribe. 
In  that  act  the  Commission  was  author- 
ized to  investigate  the  subject,  and  its 
action,  when  approved  by  the  Secretary 
of  the  Interior,  was  declared  to  be  finid. 
There  was  thus  constituted  a  quasi  ju- 
dicial tribunal  whose  judgments  within 
the  limits  of  its  jurisdiction  were  only 
subject  to  attack  for  fraud  or  such  mis- 
take of  law  or  fact  as  would  justify  the 
holding  that  its  judgments  were  void- 
able. Congress,  by  this  legislation,  evi- 
denced an  intention  to  put  an  end  to 
eontroversy  by  providing  a  tribunal  be- 
fore which  those  interested  could  be 
heard  and  the  rolls  authoritatively  made 
up  of  those  who  were  entitled  to  partici- 
pate in  the  partition  of  the  tribal  lands. 
It  was  to  the  interest  of  all  concerned 
that  the  beneficiaries  of  this  division 
should  be  ascertained.  To  this  end  the 
Commission  was  established  and  endowed 
with  authority  to  hear  and  determine  the 
matter. 

A  correct  conclusion  was  not  neces- 
sary to  the  finality  and  binding  char- 
acter of  its  decisions.  It  may  be  that 
the  Commission,  in  acting  upon  the 
many  cases  before  it,  made  mistakes 
which  are  now  impossible  of  correction. 
This  might  easily  be  so,  for  the  Commis- 
sion passed  upon  the  rights  of  thousands 
claiming  membership  in  the  tribe  and 
ascertained  the  rights  of  others  who  did 
not  appear  before  it,  upon  the  merits  of 
whose  standing  the  Commission  [119] 
had  to  pass  with  the  best  information 
which  it  could  obtain. 

When  the  Commission  proceeded  in 
good  faith  to  determine  the  matter  and 
to  act  upon  information  before  it,  not 
arbitrarily^  but  according  to  its  best 
judgment,  we  think  it  was  the  intention 
of  the  act  that  the  matter,  upon  the  ap- 
proval of  the  Secretfiury,  should  be  finally 
eonduded  and  the  lights  of  the  parties 
forever  settled,  subject  to  such  attacks 
as  could  successfully  be  made  upon  judg- 
ments of  this  character  for  fraud  or  mis- 
take. 

We  cannot  agree  that  the  case  is  with- 
in the  principles  decided  in  Scott  v.  Mc- 
Neal,  154  U.  S.  34,  38  L.  ed.  896, 14  Sup. 
Gt.  Rep.  1108,  and  kindred  cases,  in 
which  it  has  been  held  that,  in  thb 
absence  of  a  subject-matter  of  jurisdic- 
tion   an    adjudication    that    there    was 
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judgment  based  upon  action  with- 
out its  proper  subject  being  in  ex- 
istence is  void.  In  Scott  v.  McNeal 
it  was  held  that  a  probate  court  had  no 
jurisdiction  to  appoint  an  administrator 
of  a  living  person  and  to  sell  property 
in  administration  proceedings  after  find- 
ing that  he  was  in  fact  d^ul.  In  that 
case  it  was  held  that  a  sale  of  the  prop- 
erty of  a  living  person  by  order  of  the 
probate  court,  without  notice  to  him, 
necessarily  deprived  him  of  due  process 
of  law  by  selling  his  property  without 
notice  and  by  order  of  a  court  which 
had  no  jurisdiction  over  him  in  any 
manner.  The  notice  in  such  cases  to  his 
next  of  kin,  the  court  held,  was  not 
notice  to  him,  and  to  make  an  order  un- 
dertaking to  deprive  such  person  of  hia 
property  would  be  to  take  it  by  a  judg- 
ment to  which  the  living  person  was  not 
a  party  or  privy;  and  it  was  held  that 
jurisdiction  did  not  arise  from  the  mere 
finding  of  the  court  that  the  person 
whose  property  was  thus  taken  was  in 
fact  deceased.  In  the  present  case  the 
government  had  jurisdiction  over  these 
lands.  It  had  the  authority  to  partition 
them  among  the  members  of  the  tribe. 
Shulthis  V.  McDougal,  95  C.  C.  A.  615, 
170  Fed.  529,  534;  McDougal  v.  McKay, 
237  U.  S.  372,  383,  59  L.  ad.  1001,  1005, 
35  Sup.  Ct  Bep.  605. 

[120]  For  this  purpose  it  determined 
to  divide  the  lands  among  those  living 
on  April  1,  1899,  and  constituted  a  tri- 
bunal to  investigate  the  question  of  mem- 
bership and  consequent  right  to  share 
in  the  division.  We  think  the  decision 
of  such  tribunal,  when  not  impeached  for 
fraud  or  mistake,  conclusive  of  the  ques- 
tion of  membership  in  the  tribe,  when 
followed,  as  was  the  case  here,  by  the 
action  of  the  Interior  Department  con- 
firming the  allotment  and  ordering  the 
patents  conveying  the  lands,  which  were 
in  fact  issued.  If  decisions  of  this  char- 
acter may  be  subject  to  annulment  in  the 
manner  in  which  the  government  seeks 
to  attack  and  set  aside  this  one,  many 
titles  supposed  to  be  secure  would  be 
devested  many  years  after  patents  is- 
sue^ upon  showing  that  the  decision  was 
a  mistaken  one.  The  rule  is  that  such 
decisions  are  presumably  based  upon 
proper  showing,  and  that  they  must 
stand  until  overcome  by  full  and  con- 
vincing proof  sufficient,  within  the 
recognized  principles  of  equity  juris- 
diction in  cases  of  this  character,  to  in- 
validate them.  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  379,  381,  30  L.  ed. 
949,  958,  959,  7  Sup.  Ct.  R^.  1015; 
Colorado  Coal  &  L  Co.  v.  United  State*. 
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123  U.  8.  307,  31  L.  ed.  182,  8  Sup.  Ct. 
Rep.  131. 

As  to  the  second  contention,  that  the 
Commission  acted  arbitrarily  and  with- 
out evidence  of  the  fact  that  Thlocco 
was  living  on  April  1,  1899,  there  is  no 
attack  upon  the  finding  of  the  Commis- 
sion for  fraud,  and  this  record  shows  an 
earnest  attempt  to  conform  the  rolls  to 
the  requirements  of  the  law. 

Thlocco's  name  appeared  on  the  Tribal 
Rolls  of  1890  and  1895  and  on  a  census 
card  made  by  a  derk  of  the  Commission 
in  1897. 

An  enrolling  derk  with  the  Dawes 
Commission  testified  that  he  entered  the 
name  of  Barney  Thlocco  upon  the  census 
card  on  May  24, 1901;  that  at  that  time 
there  were  a  great  many  names  on  the 
old  rolls  unaccounted  for,  and  the  party 
went  to  Okmulgee  to  get  them  to  come 
out  and  get  them  enrolled;  that  a  great 
many  were  brought  in;  [121]  that 
Thlocco  was  one  of  those  who  were  un- 
accounted for  at  that  time,  and  the  wit- 
ness could  not  say  whether  his  name 
was  taken  from  the  old  census  roll  or 
whether  someone  appeared  and  asked  for 
his  enrolment ;  that  after  Thloeco's  name 
was  listed  there  was  some  investigation 
upon  the  (question  as  to  whether  or  not 
he  was  livmg  or  dead  on  April  1,  1899, 
but  the  Commission  would  have  to  be 
satisfied  or  have  information  of  some 
kind  that  he  was  living  on  that  date; 
that  the  Commission  knew  that  Thlocco 
was  dead  in  1901,  and  it  apparently  was 
satisfied  that  he  was  living  on  April  1, 
1899;  that  they  would  ask  town  kings 
and  town  warriors  when  they  came  in 
and  anybody  else  if  they  knew  this  or 
that  about  the  applicants;  that  because 
of  a  discrepancy  between  the  ages  of 
Thlocco  on  the  census  cards  they  must 
have  had  some  information  other  than 
the  old  census  card;  that  the  invariable 
custom  and  practice  was  never  to  fill  out 
one  of  the  cards  until  they  had  some 
information  from  some  source  with  ref- 
erence to  the  question  as  to  whether  the 
applicant  was  living  or  whether  he  had 
died  prior  to  April  1, 1899 ;  that  the  Com- 
mission never  arbitrarily  listed  any 
name;  that  no  name  was  listed  solely 
because  it  was  on  the  roll  of  1895,  but 
some  particular  individual  evidence  was 
required  outside  of  that  roll;  that  be- 
fore the  new  rolls  were  sent  to  Wash- 
ington the  clerks  and  the  chairman  of 
the  Commission  would  get  together  and 
go  over  every  one  of  them. 

The  olerk  who  made  out  the  census 
card  in  1897  testified  that,  as  chief  clerk 
of  the  Commission,  he  helped  in  the  en- 
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rolment;  that  a  notation  on  the  census 
card,  ''died  in  1900,"  was  in  his  hand- 
writing, but  that  he  did  not  know  who 
had  given  him  the  information  or  what 
use  was  made  of  the  notation,  except  that 
it  was  intended  that  when  the  Commis- 
sion came  to  pass  on  that  name  for  final 
record  on  the  roll,  an  inquiry  should  be 
made  as  to  when  Thlocco  died  or  whether 
he  was  dead,  and  get  the  proper  affidavit 
[122]  and  death  proof;  that  the  Com- 
mission did  not  arbitrary  enroll  any 
Creek  citizen  without  evidence,  and  that 
in  every  single  case  if  the  applicant  did 
not  appear,  someone  who  was  regarded 
as  reliable  appeared  for  him  and  gave 
evidence  until  the  Commissioner  was 
satisfied  that  he  belonged  on  the  roll; 
that  whenever  any  question  was  raised 
by  the  Creek  Nation  or  its  attorney  with 
reference  to  the  right  to  enrolment,  or 
for  any  reason  as  to  whether  the  appli- 
cant was  living  or  dead,  there  was  gea- 
erally  testimony  taken  in  those  cases; 
that  with  reference  to  those  people 
whose  names  up  to  March,  1901,  had  not 
been  accounted  for,  there  were  lists  of 
these  made  and  sent  to  the  various  town 
kings  and  various  inquiries  were  made 
that  way  and  report  came  back;  that 
sometimes  the  party  addressed  came  in 
and  gave  verbal  testimony,  and  if  it 
seemed  clear  to  the  Commission  it  was 
probably  not  reduced  to  writing;  that 
if  there  was  any  question  with  refer- 
ence to  the  matter  it  probably  was  re- 
duced to  writing;  that  the  Commission 
had  to  be  satisfied  from  the  records;  that 
the  Commission  never  passed  upon  a  card 
until  it  was  completed;  that  the  informa- 
tion may  have  been  picked  up  piece- 
meal over  a  year  or  two,  but  the  Com- 
mission was  satisfied  that  the  party  was 
entitled  to  enrolment,  and  the  records 
were  made  up  for  the  purpose  of  the  in- 
formation of  the  Commission,  and  to 
show  such  information  as  was  necessary 
to  enable  the  Commission  to  reach  a  de- 
cision. 

One  of  the  enrolling  clerks  at  Okmul- 
gee testified  that  if  information  was 
present  that  a  name  was  entitled  to  go 
on  the  rolls,  the  roll  was  completed  at 
Okmulgee;  that  if  the  Commission  did 
not  have  this  information  they  did  not 
complete  it;  that  the  fact  that  Barney 
Thloeco's  card  was  completed  at  Okmul- 
gee indicated  that  the  party  who  wrote 
the  card  was  satisfied  that  Thlocco  was 
living  on  April  1,  1899,  and  satisfied 
from  evidence;  that  there  was  in  all 
cases  some  evidence  as  to  whether  the 
citizen  [123]  was  living  or  dead  on 
April  1,  1899,  before    the    rolls    were 
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recommended  to  the  Secretary  of  the 
Interior. 

The  acting  chairman  of  the  Dawes 
Commission  testified  that  they  did  not, 
to  his  knowledge,  ever  enroll  any  man 
without  taking  some  evidence,  informa- 
tion, or  eliciting  knowledge  from  some 
source  other  than  the  tribal  rolls  that 
he  was  entitled  to  be  enrolled,  and  it  was 
never  permitted  to  be  done;  that  the  pur- 
pose was  to  find  out  whether  a  man  was 
entitled  to  enrolment^  and  one  of  the 
factors  in  that  determination  was  wheth- 
er he  died  prior  or  subsequent  to  April 
1,  1899;  that  he  always  ascertained  that 
fact  before  he  enrolled  the  applicant, 
and  always  satic^ed  his  mind  on  that 
subject  by  evidence  outside  of  the  roll; 
that  every  name  sent  in  to  the  Depart- 
ment of  the  Interior  as  a  name  to  be 
enrolled  and  which  had  been  enrolled  as 
a  member  of  the  Creek  Tribe  had  been 
investigated  by  some  member  of  the 
Commission  at  some  place  and  by  evi- 
dence outside  of  the  rolls,  and  a  deter- 
mination had  been  reached  that  that  per- 
son was  entitled  to  enrolment;  that  he 
undoubtedly  satisfied  himself  from  an 
examination  of  Thlocco's  card  whether 
Thlocoo  was  living  on  April  1, 1899 ;  that 
in  securing  information  the  Commission 
had  the  assistance  of  the  best  men  in 
the  tribes  as  well  as  its  own  field  parties ; 
that  when  he  would  take  the  card  he 
would  have  the  card  and  the  clerk  would 
have  the  schedule,  and  he  went  over  it 
several  times  with  the  clerks,  and  would 
find  out  from  the  clerk  all  the  informa- 
tion the  clerk  had  with  reference  to 
that  card  several  times. 

It  is  true,  as  set  forth  in  the  certifi- 
cate upon  which  this  case  was  originally 
sent  here,  in  view  of  §  28  of  the  original 
Creek  Agreement,  providing  that  no 
person  except  as  therein  provided  should 
be  added  to  the  rolls  of  citizenship  of 
the  tribe  after  the  date  of  the  agreement, 
and  no  person  whomsoever  should  be 
added  to  the  rolls  after  the  ratification 
of  the  agreement,  which  was  ratified  on 
May  26,  1901,  that  the  tribe  assembled 
at  Okmulgee,  [124]  its  capital,  some 
dajTS  before  that  date,  for  the  purpose  of 
considering  and  acting  upon  the  agree- 
ment, and  that  there  was  great  activity 
some  time  before  the  ratification  upon 
the  part  of  the  Dawes  Commission  and  its 
officers  and  clerks  to  complete  the  enrol- 
ment of  the  tribe;  and  it  is  shown  that 
Thlocco's  enrolment  card  was  made  out 
at  Okmulgee  on  the  24th  day  of  May, 
1901, — the  last  day  before  the  ratification 
of  the  agreement.  It  is  also  true  that,  in 
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there  was,  as  naturally  would  be  the 
case,  a  lack  of  recollection  as  to  the  de- 
tails which  attended  the  enrolment  of 
Thlocco.  But  there  is  evidence  to  which 
we  have  already  alluded,  showing  the 
practice  of  the  Commission  to  make  in- 
quiries and  investigations  and  to  ascer- 
tain the  facts  as  to  the  persons  enrolled, 
and  that  no  person  was  enrolled  without 
information  that  was  deemed  satisfac- 
tory at  that  time.  The  Commission  had 
before  it  the  tribal  rolls  of  1890  and 
1895.  The  latter  roll  was  made  out  some 
six  years  before  the  action  of  the  Com- 
mission, and  in  the  absence  of  proof  of 
Thlocco's  death  or  some  circumstances 
to  give  rise  to  the  conclusion  that  he  waH 
not  still  living,  the  Commission  might 
well  indulge  the  presumption  that  he 
was  still  alive.  Fidelity  Mut  Life  Asso. 
V.  Mettler,  185  U.  S.  308,  316,  46  L.  ed. 
922,  929,  22  Sup.  Ct.  Rep.  662. 

It  is  true  that  the  methods  followed 
by  the  Commission  may  not  have  been 
the  most  satisfactory  possible  of  deter- 
mining who  were  entitled  to  enrolment 
as  living  persons  on  April  1,  1899,  but 
it  must  be  remembered  that  there  were 
many  persons  whose  right  to  enrolment 
was  being  considered,  and  the  Commis- 
sion in  good  faith  made  an  honest  en- 
deavor to  keep  the  names  of  persons  off 
the  rolls  who  were  not  entitled  to  ap- 
pear as  members  of  the  tribe  upon  the 
date  fixed  by  Congress.  We  think  the 
testimony  very  far  from  showing  such 
arbitrary  action  on  the  part  of  the  Com- 
mission in  placing  Thlocco's  name  on  the 
rolls  as  would  establish  that  mistake  of 
law  or  fact  [125]  which  is  essential  to 
the  impeachment  of  the  action  of  the 
Commission.  This  action  was  brought 
fourteen  years  after  the  enrolment  of 
Thlocco,  and  the  allotment  to  him,  based 
on  such  enrolment,  should  not  be  dis- 
turbed except  for  good  and  sufficient  rea- 
sons. 

It  is  not  contended  by  the  government 
that  the  subsequent  action  of  the  Secre- 
tary in  striking  Thlocco's  name  from  the 
rolls  had  the  legal  effect  to  accomplish 
that  purpose.  Such  is  the  contention 
of  the  interveners.  The  testimony  shows 
that  Thlocco  was  enrolled  by  the  Com- 
mission on  May  24,  1901,  that  the  allot- 
ment was  made  and  the  certificate  there- 
for issued  on  June  30,  1902,  and  that 
patents  were  recorded  in  the  office  of 
the  Commission  on  April  U,  1903,  the 
allotment  certificate  issued  in  the  name 
of  Thlocco.  On  August  25,  1904,  the 
Commission  transmitted  to  the  Secretary 
of  the  Interior  a  communication  from 
the  Creek  attorney  in  the  nature  of  a 
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motion  to  reopen  the  matter.  On  Sep- 
tember 16, 1904,  the  Secretaiy  of  the  In- 
terior ordered  further  investigation,  and 
directed  that  notice  be  given  to  the  heirs 
of  Thlocco  of  the  hearing.  The  heirs  of 
Thlocco  were  not  found,  and  no  notice 
was  given  them  of  the  proposed  hearing. 
On  October  10,  1906,  the  Commission 
reported  that  the  testimony  showed  that 
Thlocco  died  before  April  1,  1899,  and 
recommended  that  his  name  be  stncken 
from  the  roll.  On  December  13,  1906, 
the  Secretary  directed  that  Thlocco's 
name  be  stricken  from  the  roll,  and  re- 
quested the  Attorney  General  to  take  ac- 
tion to  set  aside  the  allotment  deeds. 
We  think  this  action  entirely  ineffectual 
to  annul  the  previous  action  of  the  gov- 
ernment in  placing  Thlocco's  name  upon 
the  roll  and  issuing  in  his  name  the  cer- 
tificate and  patents  as  we  have  stated. 
Such  action  could  not  be  legally  taken 
without  notice  to  the  heirs,  and  was  void 
and  of  no  effect.  Garfield  v.  United 
States,  211  U.  S.  249,  53  L.  ed.  168,  29 
Sup.  Ct.  Rep.  62;  Knapp  v.  Alexander- 
Edgar  Lumber  Co.  237  U.  S.  162,  169, 
59  L.  ed.  894,  899,  35  Sup.  Ct.  Rep.  515. 
In  United  States  ex  rel.  Lowe  v.  Fisher, 
223  [1261  U.  S.  95,  56  L.  ed.  364,  32 
Sup.  Ct.  Rep.  196,  the  Secretary  of  the 
Interior,  in  striking  names  from  the  roll 
of  Cherokee  citizens,  acted  after  notice 
and  opportunity  to  be  heard. 

The  fact  that  Thlocco  was  dead  at  the 
time  deeds  were  issued  in  his  name  would 
not  prevent  the  title  from  vesting  in  his 
heirs.  Section  28  of  the  Act  of  March 
1,  1901  (31  Stat,  at  L.  861,  870,  chap. 
676),  provides  that  "if  any  such  citizen 
has  died  since  that  time  [April  1,  1899] 
or  may  hereafter  die,  before  receiving 
his  allotment  of  lands  and  distributive 
share  of  all  the  funds  of  the  tribe,  the 
lands  and  money  to  which  he  would  be 
entitled,  if  living,  shall  descend  to  his 
heirs  according  to  the  laws  of  descent 
and  distribution  of  the  Creek  Nation, 
and  be  allotted  and  distributed  to  them 
accordingly."  The  effect  of  this  provi- 
sion is  to  vest  title  in  the  heirs  by  oper- 
ation of  law.  Skelton  v.  Dill,  235  U.  S. 
206.  207,  208,  59  L.  ed.  198, 199,  35  Sup. 
Ct.  Rep.  60. 

As  to  the  contention  that  the  lands 
were  not  selected  by  Thlocco,  and  that 
he  was  one  of  those  arbitrarily  placed 
upon  the  rolls,  we  think  it  was  within 
the  authority  of  the  Commission  to  en- 
roll members  of  the  tribe  who,  for  any 
reason,  refused  to  make  selections;  for 
the  statute  (§  3,  31  Stat,  at  L.  861,  862, 
chap.  676)  provides  that  "all  lands  of 
the  said  tribe,  except  as  herein  provided, 
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shall  be  allotted  among  the  citizens  of 
the  tribe  by  said  Commission  so  as  to 
give  each  an  equal  share  of  the  whole  in 
value,  as  nearly  as  may  be,  in  manner 
following:  There  shall  be  allotted  to 
each  citizen  one  hundred  and  sixty  acres 
of  land — ^boundaries  to  conform  to  the 
government  survey — which  may  be  se- 
lected by  him  so  as  to  include  improve- 
ments which  belong  to  him."  While  citi- 
zens were  thus  permitted  to  make  their 
selections  for  the  purpose  of  retaining 
improvements,  it  seems  clear  that  in  case 
any  citizen  failed  to  avail  himself  of 
this  right,  it  was  permissible  for  the 
Commission  to  make  the  allotment. 

We  think  the  district  court  rightly 
ruled  that  the  government  had  not 
offered  evidence  competent  to  impeach 
[127]  the  validity  of  the  Commission's 
action  and  thus  to  invalidate  the  title 
subsequently  conveyed  by  the  patent  to 
Thlocco  with  the  approval  of  the  Interior 
Department 

It  follows  that  the  decree  of  the  Dis- 
trict Court,  dismissing  the  bill,  should 
be  affirmed. 

Mr.  Justice  McBeynoIds  took  no  part 
in  the  consideration  or  decision  of  this 
case. 


BALTRUS  8.  YANEAU8,  Plff.  in  Err^ 

v. 

MOSES     FELTENSTEIN     and     Abraham 

Rosenstein. 

(See  8.  a  Reporter's  ed.  127-133.) 

Error  to  state  court  —  scope  of  review 
—  remand  of  cause  by  Federal  court. 

A  judgment  of  a  state  court,  entered 
after  that  court  had  set  aside  the  removal 
of  the  cause  to  a  Federal  district  court,  and 
a  subsequent  order  denying  a  motion  to  set 
aside  such  judgment,  and  an  order  of  an 
appellate  state  court,  affirming  sudi  judg- 
ment and  order,  are  not  open  to  review  in 
the  Federal  Supreme  Court  by  writ  of  error, 
where  the  Federal  district  court,  having 
first  made  an  order  enjoining,  until  further 
notice,  further  proceedings  in  the  state 
courts,  afterwards  remanded  the  cause  to 
the  state  court  on  the  ground  that  the 
requisite  jurisdictional  amount  was  not  in- 
volved. Such  writ  of  error  is  practicallv 
an  attempt  to  review,  contrary  to  U.  & 
Judicial  Code,  §  28,  the  order  of  a  Federal 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see 
notes  to  Martin  v.  Hunter,  4  L.  ed.  U.  S. 
97;  Hamblin  v.  Western  Land  Co.  27 
L.  ed.  U.  S.  267;  Be  Buchanan,  39  L.  ed. 
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district  oonrt,  remanding  the  cause  as  hay- 
ins  been  improperly  removed. 
(For  otbei'  cases,  see  Appeal  and  Error.  829- 
888,  2096.  2097,  in  Digest  Sup,  Ct.  1908.] 

[No.  407.] 

Argued  and  submitted  April  10,  1917.    De- 
cided May  21,  1917. 

IN  ERROR  to  the  City  Court  of  New 
York  City,  in  the  State  of  New  York, 
to  review  a  judgment  of  that  court, 
entered  in  a  suit  which  had  been  re- 
moved to  a  Federal  District  Court,  and 
to  review  a  further  order  denying  a  mo* 
tion  to  set  aside  such  judgment,  and  an 
order  of  the  Appellate  Term  of  the  Su- 
preme Court  of  the  State,  which  afitened 
both  order  and  judgment.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  JesBe  0.  Adkins  argued  the  cause, 
and  Messrs.  Roger  Foster  and  Frank  J. 
Felbel  filed  a  brief  for  plaintiff  in  error. 

Mr.  Jacob  W.  Hartman  submitted  the 
cause  for  defendants  in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

^  This  a  writ  of  error,  bringing  into  re- 
view a  judgment  of  the  city  court  of  the 
city  of  New  York  and  an  order  of  that 
court  denying  a  motion  to  set  aside  this 
judgment,  and  an  order  of  the  appellate 
term  of  the  supreme  court  of  the  state 
of  New  York,  which  affirmed  the  order 
and  judgment. 

The  action  was  brought  in  the  city 
court  by  Feltenstein  and  Rosenstein, 
hereinafter  called  the  plaintiffs,  to  re- 
cover a  contingent  counsel  fee  of  $500 
from  Yankaus.  hereinafter  called  the  de- 
fendant, and  for  loans  of  $200  and  $100 
respectively,— in  all,  the  sum  of  $800. 
Summons  and  complaint  were  served  on 
October  11,  1915.  On  October  16,  1915, 
the  defendant  filed  in  the  office  of  the 
clerk  of  the  city  court  petition  and 
bond  for  the  removal  of  the  cause  to 


the  United  States  district  court  for  the 
southern  district  of  New  York.  The 
bond  was  approved  by  a  judge  of  the 
city  court.  Notice  of  the  intention  to 
file  petition  and  bond  was  served  on  the 
plaintiffs*  on  October  15,  1915.  The 
ground  for  removal  was  diversity  of 
citizenship,  and  it  was  averred  that  the 
petitioner  had  a  counterclaim  exceeding 
the  sum  of  $3,000,  exclusive  of  interest 
and  costs,  and  that  therefore  the  matter 
and  amount  in  dispute  in  the  case  ex- 
ceeded that  sum.  On  October  20,  1915, 
a  certified  copy  of  the  record  was  filed 
in  the  office  of  the  derk  of  the  United 
States  district  court  for  the  southern 
district  of  New  York,  and  an  answer 
was  filed  setting  up  the  invalidity  of  the 
agreements  upon  which  plaintiffs'  cause 
of  action  was  based  and  asserting  a 
counterclaim. 

On  October  16,  1915,  plaintiffs  moved 
in  the  city  court  for  an  order  setting 
aside  the  bond  and  the  removal  of  the 
[129]  cause  to  the  United  States  dis- 
trict court^  and  directing  that  the  city 
court  retain  jurisdiction.  This  motion 
came  on  to  be  heard  before  a  judge  of 
the  city  court  on  October  20,  1915,  and 
resulted  in  an  order  setting  aside  the 
removal  and  determining  thi^  the  action 
was  not  entitlei^  to  be  removed.  This 
decision  was  made  upon  the  basis  that 
the  counterclaim  could  not  be  considered 
in  determining  the  amount  in  dispute,  in 
so  far  as  to  give  the  Federal  court  juris- 
diction. Judgment  was  entered  on  Oc- 
tober 26, 1916,  for  plaintiffs.  From  this 
order  and  judgment  appeal  was  taken 
to  the  supreme  court,  appellate  term. 
Thereupon,  the  defendant  moved  in  the 
United  States  district  court  for  the 
southern  district  of  New  York  for  an 
order  restraining  the  plaintiffs  from  pro- 
ceeding to  the  enforcement  of  the  judg- 
ment. The  matter  was  heard  before 
Judge  Lacombe,  sitting  as  district  judge, 
and  on  November  4,  1915,  he  issued  an 
order  restraining  the  plaintiffs  until  fur- 


U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  S.  998. 

As  to  amount  necessary  to  g^ve  United 
States  Supreme  Court  jurisdiction — see 
notes  to  Commercial  Bank  v.  Bucking- 
ham, 12  L.  ed.  U.  S.  169,  and  Schunk  v. 
Moline,  M.  &  S.  Co.  37  L.  ed.  U.  S.  256. 

On  what  adjudication  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note  to 
Apex  Transp.  Co.  v.  Garbade,  62  L.R.A. 
513. 

On  what  questions  the  Federal  Su- 
•1  li.  ed. 


preme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  571. 

On  direct  review  in  Federal  Supreme 
Court  of  judgments  of  district  or  cir- 
cuit courts — see  notes  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  741,  and  B.  Alt- 
man  i  Co.  V.  United  States,  56  L.  ed. 
U.  S.  894. 

On  error  to  state  court  where  removal 
to  Federal  court  was  sought — see  note  to 
Williams  v.  First  Nat  Bank,  54  L.  ed. 
U.  S.  626. 
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ther  order,  made  on  proper  notice  and 
motion  to  remand,  from  in  any  way  pro- 
ceeding with  or  prosecuting  their  cause 
of  action  in  the  city  court,  or  from  col- 
lecting anything  under  any  judgment  en- 
tered therein.  Subsequently  plaintiffs 
moved  in  the  United  States  distnet  court 
for  the  southern  district  of  New  York 
for  an  order  remanding  the  case  to  the 
state  court.  This  motion  came  on  for 
hearing  before  Judge  Hough,  who  grant- 
ed the  motion  to  remand,  and  an  order 
remanding  the  cause  to  the  city  court 
was  made  on  the  15th  day  of  November, 
1916.  The  defendant  afterward  moved 
in  the  city  court  to  set  aside  the  judg- 
ment rendered  whUe  it  was  alleged  the 
suit  was  pending  in  the  United  States 
court,  which  motion  was  denied. 

Appeal  was  thereupon  taken  to  the  su- 
preme court,  appellate  term,  and  the 
judgment  and  the  order  setting  aside  the 
removal  and  declaring  that  the  case  was 
still  in  the  city  court  were  both  affirmed. 
Motion  was  made  by  the  plaintiffs  to 
dismiss  the  appeal  upon  the  ground 
[180]  that  the  order  denying  the  de- 
fendant's motion  to  vacate  the  judgment 
had  become  academic  by  the  affirmance 
of  the  order  setting  aside  the  removal. 
The  appeal  was  dismissed  by  the  appel- 
late term.  Defendant  thereupon  applied 
to  the  appellate  term  for  leave  to  appeal 
to  the  appellate  division  from  the  order 
affirming  the  order  of  the  city  court,  set- 
ting aside  the  removal  of  the  action,  and 
from  the  judgment  entered  by  the  plain- 
tiffs while  the  action  was  in  the  Federal 
court,  and  also  from  the  dismissal  of 
the  appeal  from  the  order  refusing  to 
vacate  this  judgment  Both  motions 
were  denied.  Defendant  then  applied  to 
a  justice  of  the  appellate  division,  first 
department,  for  an  order  permitting  him 
to  take  appeals,  and  these  applications 
were  denied.  In.  these  applications  the 
defendant  set  forth  that  he  had  been 
denied  rights  asserted  by  him  under  the 
Constitution  and  statutes  of  the  United 
States.  Afterwards  a  writ  of  error  was 
allowed  to  this  court. 

As  we  view  this  case,  we  think  the 
judgment  of  the  court  below  must  be 
affinned,  as  this  proceeding  is  practically 
an  attempt  to  review  an  order  remanding 
a  cause  attempted  to  be  removed  to  the 
district  court  of  the  United  States.  Sec- 
tion 28  of  the  Judicial  Code  [36  Stat, 
at  L.  1095,  chap.  231,  Comp.  Stat.  1916, 
§  1010]  provides  that  Whenever  any 
cause  shidl  be  removed  from  any  state 
court  into  any  district  court  of  the 
United  States,  and  the  district  court 
shall  decide  that  the  cause  was  improp* 
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erly  removed,  and  order  the  same  to  be 
remanded  to  the  state  court  from  whence 
it  came,  such  remand  shall  be  immediate- 
ly carried  into  execution,  and  no  ap- 
peal or  writ  of  error  from  the  decision  of 
the  district  court  so  remanding  such 
cause  shall  be  allowed.''  After  the  filing 
of  the  transcript  in  the  United  States 
district  court  the  matter  came  on  for 
hearing  before  Judge  Lacombe,  and  it 
was  ordered  that  until  the  further  order 
of  the  court  the  plaintiff  should  be  en- 
joined and  restrained  from  proceeding 
in  the  city  court,  or  from  collecting  in 
any  manner  any  [131]  judgment  en- 
tered therein.  Accompanying  this  order 
Judge  Lacombe  wrote  the  following 
memorandum : 

^'Jurisdiction  is  too  doubtful  to  war- 
rant this  court  in  retaining  the  cause. 
Crane  Co.  v.  Guanica  Centrale,  132  Fed. 
713.  Plaintiff's  proper  course  would 
have  been  lo  make  a  motion  to  remand. 
This  he  may  now  do.  When  such  motion 
is  made  and  granted  the  cause  may  pro- 
ceed there;  it  is  now  here.  Plaintiff  in 
the  meanwhile  may  be  enjoined  (until 
remand  is  made)  from  proceeding  fur- 
ther in  the  state  court.'' 

We  think  the  effect  of  this  order,  read 
in  the  light  of  the  opinion,  simply  mani- 
fested the  purpose  of  the  court  to  pre- 
vent proceedings  while  the  question  of 
the  jurisdiction  of  the  United  States 
court  was  pending,  and  did  not  amount 
to  a  decision  that  that  court  had  juris- 
diction. It  is  true  that  an  order  of  in- 
junction was  granted;  but  it  is  apparent 
from  a  reading  of  Judge  Lacombe's 
memorandum  that  his  purpose  was  mere- 
ly to  enable  the  district  court  to  hold 
the  case  until  it  decided  the  question  of 
its  jurisdiction.  Afterwards  the  motion 
came  up  in  the  United  States  district 
court,  in  which  an  opinion  was  delivered 
by  Judge  Hough,  wherein  lie  said : 

''When  this  matter  was  argued  the 
record  on  removal  was  not  in  court  If 
it  had  been  the  motion  would  not  have 
been  held  until  now.  The  opinion  of 
Judge  Lacombe  in  Crane  Co.  v.  Guanica 
Centrale,  132  Fed.  713,  merely  states 
what  for  many  previous  years  had  been 
the  practice  of  this  court, — ^i.  e.,  doubt- 
ful cases  were  always  remanded. 

"Bulings  of  this  nature  are  admitted- 
ly unsatisfactory.  Counsel  and  parties 
are  entitled  to  a  clear-cut  statement  of 
the  law  if  it  is  possible  to  make  one; 
and  it  would  seem  as  if  the  removal  acts 
were  sufficiently  old  by  this  time  to  en- 
able a  court  to  select  what  appeared  to 
be  the  best  of  conflicting  rules. 

^Since  no  case  (irrespective  of  amount 
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involved)  ean  [132]  be  removed  over 
whioh  the  United  States  court  might  not 
have  had  original  jurisdiction,  it  has  al- 
ways seemed  to  me  illogical  to  consider 
a  counterclaim  in  ascertaining  the  pro- 
priety of  removal  or  remand. 

'In  the  state  of  New  York  there  is 
no  compulsion  on  a  defendant  to  set  up 
a  counterclaim.  It  is  always  optional 
with  the  party  possessing  it  to  reserve 
his  affirmative  demand  for  an  independ- 
ent suit. 

'imagine  this  action  brought  original- 
ly in  this  court;  the  defendant  would 
only  have  been  obliged  to  appear  and 
move  on  the  pleadings  to  dismiss  the 
complaint  without  prejudice.  Such  a  mo- 
tion would  have  been  granted  aa  of 
course. 

"Thus  it  appears  that  an  action  of 
the  most  trifling  nature  may  (under  de- 
fendant's contention)  be  removed  to  this 
court  at  the  option  of  defendant  if  he 
can  assert  a  counterclaim  of  sufficient 
size.  That  this  was  never  the  intent  of 
the  statute  I  am  clear.  Considering, 
however,  the  confusion  of  decisions,  and 
(so  far  as  I  know)  the  failure  of  late 
years  to  observe  the  difference  between 
the  Act  of  1875  [18  Stat,  at  L.  470,  chap. 
137]  and  that  of  1888  [26  Stat,  at  L. 
433,  chap.  866,  Comp.  Stat.  1916,  §  991 
(1)],  I  should  have  felt  impelled  to  con- 
sider and  classify  decisions  were  it  not 
for  the  consideration  next  to  be  stated. 
If  it  be  true  that,  by  a  preponderance 
of  rulings,  the  affirmative  claims  set  up 
in  an  answer  are  to  be  considered  in  de- 
termining jurisdiction,  it  is  at  least 
necessary  that  somewhere  and  in  some 
shape  the  defendant  who  sets  up  coun- 
terclaims shall  plead  them  in  a  manner 
which  enables  his  opponent  to  criticize 
them,  modify  them,  or  expunge  them, 
as  may  be  proper  under  the  rules  of 
good  pleading. 

'In  this  case,  and  in  any  similar  case 
under  the  Act  of  1888,  there  is  no  an- 
swer. The  only  knowledge  that  to  this 
moment  plaintiff  has  regarding  defend- 
ant's counterclaim  is  continued  in  the 
petition  for  removal, — the  language  of 
which  petition  sets  forth  no  reason  what- 
ever for  the  recovery  by  the  defendant 
from  the  plaintiff  of  any  [188]  sum  of 
money  at  all.  The  i>etition  says  in  sub- 
stance that  the  defendant  has  a  counter- 
claim, without  stating  what  it  is.  What- 
ever may  be  the  preferred  rule,  when 
in  a  propter  and  formal  manner  the 
amount  in  controversy  between  the  par- 
ties is  made  to  appear  and  shown  to 
exceed  $3,000,  exclusive  of  interest  and 
costs,  I  feel  justified  in  holding,  and  do 
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hold,  that  it  is  impossible  to  show  that 
such  controversial  amount  exists  in  any 
such  manner  as  this  defendant  has  at- 
tempted." 

For  the  reasons  stated,  the  case  was 
remanded  to  the  city  court.  We  think 
these  orders,  with  the  accompanying 
memoranda  and  opinion,  taken  together, 
show  that  the  district  court  denied  its 
jurisdiction,  and  remanded  the  cause  to 
the  city  court.  In  this  attitude  of  the 
case,  the  judgment  of  the  state  court 
must  stand,  as  the  effect  of  the  orders 
of  the  district  court  was  to  hold  the  at- 
tempted removal  unauthorized.  This 
court  has  more  than  once  held  that  such 
an  order  is  not  subject  to  review,  di- 
rectly or  indirectly,  but  is  final  and  con- 
clusive. Missouri  P.  R.  Co.  v.  Fitz- 
gerald, 160  U.  S.  556,  580-583,  40  L.  ed. 
536,  542,  543,  16  Sup.  Ct  Rep.  389 ;  Mc- 
Laughlin Bros.  V.  Hallowell,  228  U.  S. 
278,  286,  57  L.  ed.  835,  839,  33  Sup.  Ct. 
Rep.  465;  Pacific  live  Stock  Co.  v. 
Lewis,  241  U.  S.  440,  447,  60  L.  ed.  1084, 
1096,  36  Sup.  Ct.  Rep.  637. 

Nor  are  we  able  to  find  anything  in 
the  conduct  of  the  plaintiffs  estopping 
them  from  contesting  the  jurisdiction  of 
the  Federal  court,  or  amounting  to  a 
waiver  of  their  right  to  the  benefit  of 
the  judgment  remanding  the  ease  ibrom 
the  district  court. 

It  follows  that  the  judgment  of  the 
City  Court  of  the  City  of  New  York 
must  be  affirmed. 

Mr.  Justice  Pitney  conenra  in  the  re- 
sult. 


[1841  JOSEPHINE  B.  LEWIS,  Executrix 
of  tiie  Estate  of  James  Lewis,  Deceased, 
Appt., 

V. 

UNITED  STATES. 

(See  S.  0.  Reporter's  ed.  134-146.) 

Officers  —  implied  repeal  of  act  creat- 
ing office. 

1.  The  q>ecifio  appropriation  in  the 
Sundry  Civil  Appropriation  Act  of  March 
4,  1909  (35  Stat,  at  L.  945,  chap.  299),  to 
enable  the  Secretary  of  the  Interior  to  com- 
plete the  unfinished  drafting  and  field-note 
writing  pertaining  to  surveys  in  the  states 
of  Minnesota,  North  Dakota,  and  Louisiana, 

Note. — ^As  to  extra  pay  or  compensa- 
tion of  officers — see  note  to  United  States 
v.  Macdaniel,  8  L.  ed.  U.  S.  687. 

On  the  fees  and  compensation  of 
officers — see  note  to  United  States  v. 
Jones,  37  L.  ed.  U.  S.  325. 
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"caused  by  the  diecontiiiiuuioe  of  the  offices 
of  surreyors  general  in  those  states/'  is 
tantamount  to  a  direct  repeal  of  the  Act 
of  March  3,  1831  (4  Stat,  at  L.  492,  chap. 
116),  creating  the  office  of  surveyor  general 
of  Louisiana,  and  had  the  effect  of  abolish- 
ing that  office. 

[For  other  <*S8es,  see  OJllcers,  XL,  In  Digest 
Sap.  Ct.  1908.) 

OIBoera  —  oompensatton  —  fees. 

2.  The  surveyor  general  of  Louisiana 
may  not  claim  as  his  personal  property  fees 
exacted  by  him  under  the  authority  of  the 
Act  of  March  3,  1831  (4  Stat,  at  L.  492, 
chap.  116),  I  5,  for  furnishing  copies  of 
plats  of  surveys  and  transcripts  from  the 
records  of  his  office,  since  the  prohibition 
of  U.  S.  Rev.  Stat.  §  1765,  Ck>mp.  Stat.  1916, 
I  3234,  declaring  that  "no  officer  in  any 
branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emoluments 
are  fixed  by  law  or  regulations,  shall  receive 
any  additional  pay,  extra  allowance,  or  com- 
pensation in  any  form  whatever,  for  the 
disbursement  of  public  money,  or  for  any 
other  service  or  duty  whatever,  unless  the 
same  is  authorized  by  law,  and  the  appro- 
priation therefor  explicitly  states  that  it 
is  for  such  additional  pay,  extra  allowance, 
or  compensation,"  cannot  be  regarded  as 
inapplicable  on  the  theory  that  these  fees 
were  emoluments  "fixed  by  law"  by  reason 
of  the  Act  of  April  21,  1806  (2  Stat,  at  L. 
391,  chap.  39),  §  9,  giving  such  fees  to  the 
principal  deputy  surveyors  for  the  territory 
of  Orleans,  and  of  the  Act  of  March  3,  1831 
(4  Stat,  at  L.  402,  chap.  116),  providing 
that  the  surveyor  general  of  Louisiana  shall 
have  the  same  authority  as  such  principal 
deputy  surveyors. 

(For  other  cases,  see  Officers,  lY.,  in  Digest 
Bop.  Ct.  ]^08.1 

[No.  197.] 

Submitted  April  23,  1917.    Decided  May  21, 

1917. 

APPEAL  from  the  Court  of  Claims  to 
review    a    judgment    dismissing    a 
petition-  seeking  to  recover  salary  and 
fees  alleged  to  be  due  to  the  Surveyor 
General  of  Louisiana.    Affirmed. 
See  same  case  below,  60  Ct.  CI.  226. 

Statement  by  Mr.  Justice  Day : 
This  suit  was  instituted  by  James 
Lewis,  and  revived  upon  his  death  by 
Josephine  B.  Lewis,  as  ezeeutriz,  to  re- 
cover the  sum  of  $2,000  salary  claimed  to 
be  due  him  from  the  United  States  as 
surveyor  general  of  Louisiana  for  the 
fiscal  year  beginning  July  1,  1909,  and 
ending  June  30, 1910,  and  to  recover  the 
further  sum  of  $2,287.80,  claimed  to  be- 
long to  him  as  perquisites  of  this  office 
and  paid  over  his  protest  into  the  Treas- 
ury of  the  United  States  between  May 
1,  1907,  and  June  30,  1909,  at  the  di- 
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rection  of  his  superior  officer,  the  Com- 
missioner of  the  Qeneral  Land  Office, — 
a  total  of  $4,287.80,  for  which  he  prayed 
judgment.  [135]  The  court  of  claims 
found  for  the  United  States  on  both 
items  and  dismissed  claimant's  petition 
(50  Ct.  CI.  226),  and  it  is  from  this 
judgment  that  the  appeal  has  been  taken 
to  this  court. 

From  the  findings  of  fact  made  by 
the  court  of  claims,  the  following  ap- 
pears: On  or  about  January  18,  1905, 
James  Lewis,  who  had  previously  held 
the  office,  was  reappointed  and  recom- 
missioned  surveyor  general  of  Louisiana, 
and  under  this  commission  he  ad- 
ministered the  duties  of  the  office  con- 
tinuously until  July  15,  1909,  on  which 
date  he  was  deprived  of  the  possession 
and  custody  of  the  records  and  other 
property  of  the  office  by  John  H. 
Batchelor,  a  clerk  detailed  from  the  Gen- 
eral Land  Office  of  the  United  States 
and  acting  under  directions  from  the 
Commissioner  of  the  General  Land 
Office,  as  will  hereafter  more  fully  ap- 
pear. 

On  December  7,  1908,  Lewis  received 
a  letter  from  the  Commissioner  of  the 
General  Land  Office,  dated  December  5, 

1908,  in  which  the  Commissioner  in- 
formed him  that  it  was  proposed  to  dis- 
continue the  office  of  surveyor  general 
for  the  district  of  Louisiana  on  June  30, 

1909,  and  on  or  about  May  13,  1909,  he 
received  a  letter  from  the  Commissioner, 
dated  May  11,  1909,  reading  in  part  as 
follows : 

"As  the  office  of  the  surveyor  general 
of  Louisiana  will  be  permanently  closed 
and  discontinued  on  July  1,  1909,  the 
records  thereof,  excepting  such  as  may 
be  required  for  use  in  this  office,  will  be 
turned  over  to  the  state  of  Louisiana 
when  proper  provision  has  been  made 
by  the  legislature  for  their  safe-keeping 
and  providing  for  free  access  to  them  by 
the  authorities  of  the  United  States,  as 
provided  by  §§  2218,  2220,  and  2221,  Re- 
vised Statutes  (Comp.  Stat.  1916, 
§§  4451,  4453,  4454). 

"As  no  provision  has  been  made  by 
the  legislature  for  the  reception  of  the 
records  under  the  conditions  above  stat- 
ed, it  will  become  necessary  to  appoint 
a  custodian  of  them  on  July  1,  at  a 
salary  of  $1,000  per  annum,  who  will 
[136]  retain  them  in  his  custody  until 
the   required    law   has   been   provided. 


» 


On  or  about  June  19,  1909,  Lewis  re- 
ceived from  the  Commissioner  a  letter, 
as  follows: 

"As  you  have  been  verbally  informed 
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that  Congress  omitted  to  include  an  ap- 
propriation for  the  maintenance  of  your 
offtce,  you  are  aware  that  it  will  he 
necessary  to  discontinue  it  after  Juno 
30  next. 

''You  are  now  advised  that  Mr.  John 
£L  Batchelor,  of  this  office,  has  heen 
detailed  to  visit  your  office  and  supervise 
the  transfer  of  its  records  to  the  state 
building  at  Baton  Rouge,  Louisiana; 
also  to  select  such  of  the  records  and 
government  property  as  it  is  thought 
best  shotdd  be  moved  to  this  city  for 
use  in  this  office.  You  are  directed  to 
furnish  him  all  facilities  for  carrying 
out  this  purpose  and  give  him  such 
assistance  as  he  may  need. 

''It  is  assumed  that  you  have  already 
prepared  an  inventory  of  the  records 
and  property,  which  will  be  verified  by 
Mr.  Batchelor. 

"The  state  authorities  having  failed  to 
provide  by  legislation  for  the  custody 
and  care  of  the  records  which  by  law 
are  to  be  turned  over  to  them,  it  will  be 
necessary,  pending  the  enactment  of 
suitable  provision  for  a  place  for  the 
records,  to  give  the  same  in  charge  of 
a  custodian.  Mr.  Arthur  Gascon,  of 
your  office,  has  been  selected  for  this 
office,  and  he  will  i^eceipt  to  Mr.  Batche- 
lor for  the  records  by  schedule. 

'Troperty  which  is  not  a  part  of  the 
records,  such  as  furniture  not  belonging 
to  the  Treasury  Department,  and  sta- 
tionery, including  surveying  instruments, 
drafting  instruments,  etc.,  will  be  ex- 
amined by  Mr.  Batchelor,  and  that  which 
is  serviceable  and  can  be  transported 
profitably  to  this  city  will  be  boxed  up 
for  transmission.  The  remainder  will 
be  stored  and  advertised  for  sale  at  auc- 
tion, either  under  Mr.  Gascon  or  other 
officer,  or  turned  over  to  the  local  land 
office. 

[187]  "Mr.  Gkiscon  will  be  instructed 
separately." 

Pursuant  to  the  plan  outlined  in  this 
letter,  on  June  19,  1909,  Batchelor,  a 
clerk  detailed  from  the  General  Land 
Office,  acting  under  instructions  from  the 
Commissioner,  dated  June  17,  1909,  ar- 
rived at  the  surveyor  general's  office  in 
New  Orleans,  Louisiana,  and  assumed 
supervision  of  the  closing  of  that  office 
and  the  disposition  of  the  records  and 
other  property  therein,  caused  inven- 
tories of  said  records  and  other  prop- 
erty to  be  made,  and,  on  July  15,  1909, 
the  same  having  been  completed,  took 
said  records  and  property  out  of  the 
possession  and  custody  of  Lewis  and 
gave  to  him  a  formal  receipt  therefor. 

Thereafter,  on  the  same  day,  Batchelor, 
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acting  under  his  instructions,  turned 
over  the  records  and  other  property  of 
the  office  to  Arthur  Gascon,  formerly 
chief  clerk  in  the  office  of  the  surveyor 
general,  as  custodian  thereof,  Gascon 
having  been  appointed  custodian  thereof 
by  the  Secretaiy  of  the  Interior  on  June 
16,  1909,  to  take  effect  July  1, 1909,  the 
appointment  being  in  the  following  lan- 
guage: 

"Arthur  Gkiscon,  of  Louisiana,  is  here- 
by appointed  oustodian  of  the  documents 
and  records  pertaining  to  the  office  of 
the  surveyor  general  of  Louisiana  upon 
the  discontinuance  of  that  office,  at  a 
sniary  oi  $1,000  per  annum,  to  take 
efl^ecl  upon  July  1,  1909. 

"Salary  payable  from  the  appropria- 
tion for  completing  field  notes,  etc,  of 
surveys  in  Mumesota,  North  Dakota,  and 
Louisiana. 

"By  transfer  from  chief  clerk,  office 
of  surveyor  general  of  Louisiana." 

On  January  9,  1915,  the  President  is- 
sued the  following  order: 

The  Secretary  of  the  Interior. 

Sir:-« 

The  action  of  the  Interior  Depart- 
ment in  discontinuing  the  office  of  tho 
United  States  surveyor  general  for  the 
district  of  Louisiana  ibrom  and  after 
June  30,  1909,  as  shown  by  the  letters 
of  the  Commissioner  of  the  General 
[188]  Land  Office  to  James  Lewis,  sur- 
veyor general  of  Louisiana,  dated  De- 
cember 5,  1908,  and  May  11,  1909,  and 
the  appointment  by  the  Secretary  of  the 
Interior,  under  date  of  June  16, 1909,  of 
Arthur  Gascon  as  custodian  of  the 
records  of  the  office  of  the  surveyor  gen- 
eral of  Louisiana,  to  take  effect  July  1, 
1909,  copies. of  which  letters  and  ap- 
pointment are  hereto  attached,  is  hereby 
ratified  and  confirmed. 

Woodrow  Wilson,  President. 

The  records  of  the  surveying  district 
of  Louisiana  were  not  completed  on  June 
30,  1909,  or  on  July  15,  1909,  and  the 
state  of  Louisiana  did  not  provide  by 
law  for  the  reception  and  safe-keeping 
as  public  records  of  the  field  notes, 
maps,  records,  and  other  papers  apper- 
taining to  land  titles  in  said  state,  which 
belonged  to  the  office  of  United  States 
surveyor  general  of  Louisiana,  and  for 
the  free  access  to  the  same  of  the  au- 
thorities of  the  United  States,  until  June 
10,  1910,  on  which  day  the  governor  of 
the  state  approved  an  act  of  the  gen- 
eral assembly  known  as  Act  No.  6  of  the 
Session  Acts  of  the  general  assembly  of 
the  state  of  Louisiana  for  the  year  i^ift 
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and  passed  for  that  purpose.  Acting 
under  authority  which  was  vested  in  him 
for  that  purpose  by  this  act  of  the  gen- 
eral assembly,  ^"red  J.  Qrace,  register 
of  the  state  land  office  of  Louisiana,  on 
June  30,  1910,  formally  receipted  to 
Gascon,  custodian  as  aforesaid  for  the 
records  of  the  United  States  surveyor 
general's  office  of  Louisiana,  for  the 
plats,  field  notes,  books,  papers,  etc.,  con- 
stituting the  records  of  said  office,  and 
on  that  day  Gascon,  for  and  in  behalf 
of  the  United  States,  formally  delivered 
the  said  records  to  the  state  of  Louisiana 
in  the  person  of  its  duly  authorized  rep- 
resentative, Fred  J.  Grace. 

For  the  period  beginning  July,  1909, 
and  ending  June  30, 1910,  lx>th  inclusive, 
Lewis  received  no  salary  or  compensation 
from  the  United  States  as  surveyor  gen- 
eral of  Louisiana. 

[189]  During  Lewis's  period  of  serv- 
ice as  surveyor  general  of  Louisiana  he 
furnished  copies  of  plats  of  surveys  and 
transcripts  from  the  records  of  his  office 
to  various  individuals  requiring  them, 
and  asked  and  received  therefor  from 
such  individuals  fees,  as  compensation 
for  the  service  rendered  in  furnishing 
such  copies  and  transcripts,  in  amounts 
equal  to  or  less  than  those  authorized 
in  said  §  5  of  the  Act  of  Congress  ap- 
proved March  3,  1831  (4  Stat,  at  L.  492, 
chap.  116)  entitled,  ''An  Act  to  Create 
the  Office  of  'Surveyor  of  the  Public 
Jjands  for  the  State  of  Louisiana." 
Some  of  such  copies  and  transcripts 
were  certified  by  him  under  the  seal  of 
his  office,  and  for  sT)ch  certifications  he 
received  from  the  individuals  requiring 
the  same  fees  at  the  rate  of  $1  for  each 
certificate  and  seal.  From  the  time 
Lewis  assumed  the  authority,  powers, 
and  duties  of  his  office  up  to  and  includ- 
ing April  30,  1907,  he  retained  as  his 
personal  property  the  fees  received  by 
him,  construing  said  §  5  of  the  Act  of 
March  3,  1831,  as  conferring  upon  him 
this  right,  in  addition  to  and  separate 
from  his  salary  as  surveyor  general. 

From  the  time  the  office  of  surveyor 
general  for  Louisiana  was  established 
up  to  the  time  Lewis  last  entered  upon 
its  duties,  the  incumbents  of  the  office 
rendered  similar  services  to  individuals 
and  received  and  retained  fees  for  such 
services  as  their  personal  property,  and 
in  this  construction  of  the  Act  of  March 
3,  1831,  up  to  and  including  April  30, 
1907,  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the 
Interior  acquiesced. 

Upon  April  15, 1907,  the  Commissioner 
of  the  General  Land  Office  issued  a  cir- 

1042 


cular  order  to  Lewis,  requiring  him  to 
desist  from  retaining  these  fees  as  his 
personal  property,  and  requiring  him, 
when  application  should  be  made  by  in- 
dividuals for  exemplified  copies  of  plats 
or  other  records  in  his  office,  to  first 
furnish  the  applicant  with  a  memoran- 
dum of  the  exact  cost  thereof  at  the 
rates  [140]  established  by  law  for 
registers  and  receivers  for  like  services, 
and  to  require  said  applicant  to  deposit 
the  amount  indicated  in  a  United  States 
depository  to  the  credit  of  the  Treasurer 
of  the  United  States,  and  directing 
Lewis,,  after  that  should  have  been  done, 
to  furnish  the  copies  and  transcripts  or- 
dered. 

Lewis  protested  against  this  order  in 
a  letter  to  the  Commissioner  dated  May 
3,  1907,  in  which  he  informed  the  Com- 
missioner that  his  office  had  hitherto 
based  its  charges  for  copies  from  its 
records  upon  §  5  of  the  Act  of  March  3, 
1831;  that  the  rates  established  by  law 
for  registers  and  receivers  for  furnishing 
such  copies  were  not  applicable  to  his 
office;  and  that  the  fees  for  furnishing 
such  copies  had  been  construed  by  the 
surveyor  general  of  Louisiana  as  perqui- 
sites allowed  to  him,  as  appeared  from 
the  correspondence  of*  his  office  with  the 
General  Land  Office  as  far  back  as  1860. 
To  this  letter  the  Commissioner  replied, 
on  May  9,  1907,  that  the  Act  of  March 
3,  1831,  being  unrepealed,  Lewis  should 
continue  to  charge  the  fees  established 
under  the  act,  to  the  extent  of  which 
direction  the  circular  order  of  April  15, 
1907,  stood  modified  as  far  as  Lewis's 
office  was  concerned,  but  that  all  fees  of 
whatever  nature  received  from  parties 
desiring  copies  of  the  records  must  be 
covered  into  the  Treasury,  and  the  prac- 
tice of  receiving  them  as  personal  prop- 
erty be  discontinued. 

Upon  receipt  of  this  letter,  Lewis  ad- 
dressed a  second  letter  of  protest  to  the 
Commissioner.  The  Commissioner  re- 
plied, on  May  31,  1907,  that  his  order 
of  April  15,  1907,  was  considered  to  be 
in  the  interest  of  good  administration 
and  must  be  strictly  observed. 

Under  this  order  of  April  15,  1907, 
there  was  deposited  in  the  United  States 
subtreasury  at  New  Orleans,  by  in- 
dividuals in  payment  for  c<^ies  fur- 
nished by  the  surveyor  general's  office 
from  May  1,  1907,  to  June  30,  1909,  in- 
clusive, the  sum  of  $635.05. 

On  October  19,  1907,  the  Commis- 
sioner issued  to  Lewis  [141]  a  further 
circular  order  relative  to  these  fees, 
modifying  the  circular  order  of  April  15, 
1907,  and  requiring  him  thereafter,  when 
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application  should  be  made  to  him  by 
individuals  for  exemplified  copies  of 
plats  or  other  records  in  his  offtee,  to 
first  furnish  the  applicant  with  a  memo- 
randum of  the  exact  cost  thereof,  to  re- 
quire the  applicant  to  pay  such  cost  to 
him,  as  surveyor  general,  and  upon  re- 
ceipt of  the  amount  to  prepare  the  copies 
desired,  and  to  deposit  the  aggregate 
amount  thus  received  each  week  to  the 
credit  of  the  Treasurer  of  the  United 
States  on  account  of  ''Beceipts  for  fur- 
nishing copies  of  records,"  and  to  for- 
ward the  duplicate  certificates  of  de- 
posit to  the  office  of  said  Commissioner 
in  Washington. 

Upon  receipt  of  this  circular  order, 
Lewis  wrote  another  letter  of  protest  to 
the  Commissioner. 

Under  the  circular  order  of  October 
19,  1907,  Lewis  deposited  in  the  United 
States  subtreasury  at  New  Orleans,  to 
the  credit  of  the  Treasurer  of  the  United 
States,  between  May  1,  1907,  and  June 
30,  1909,  inclusive,  the  sum  of  $1,652.15, 
received  by  him  as  fees  from  individuals. 

The  sums  deposited  by  individuals  or 
by  Lewis,  from  May  1, 1907,  to  June  30, 
1909,  inclusive,  aggregate  the  sum  of 
$2,287.80,  no  part  of  which  has  ever 
been  received  by  Lewis  from  the  United 
States. 

Messrs.  L.  Russell  Alden  and  Edward 
F.  OoUaday  submitted  the  cause  for  ap- 
pellant. 

Assistant  Attorney  General  Thompson 
submitted  the  cause  for  appellee. 

Mr.  Justice  Day,  after  making  the 
foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

Section  2207  of  the  Revised  Statutes 
(Comp.  Stat.  1916,  §  4435)  provided  for 
the  appointment  of  a  surveyor  general 
for  the  surveying  district  [142]  of 
Louisiana;  §  2208  fixed  his  salary  at  the 
sum  of  $2,000  a  year;  §  2217  (Comp. 
Stat.  1916,  §  4450)  fixed  the  term  of 
office  at  four  years  from  the  date  of  the 
commission  unless  the  incumbent  should 
resign,  die,  or  be  removed  from  office 
within  that  period. 

The  claimant  insists  that  Lewis  was 
entitled  to  the  salary  of  the  office  for 
the  year  ending  June  10,  1910,  notwith- 
standing the  facts  found  by  the  court 
of  claims  as  to  the  discontinuance  of 
the  office,  as  it  was  not  until  that  date 
that  the  state  of  Louisiana  duly  provid- 
ed for  the  reception  and  safe-keeping  of 
the  papers  and  records  of  the  office, 
which  were  delivered  by  the  custodian 
to  the  state  on  June  30, 1910. 
•1  Ii.  ed. 


Sections  2218,  2219,  2221,  and  2222  of 
the  Revised  Statutes  (Comp.  Stat.  1916, 
§§  4451,  4452,  4454,  4456),  provided  as 
follows : 

"2218.  The  Secretary  of  the  Interior 
shall  take  all  the  necessary  measures  for 
the  completion  of  the  surveys  in  the  sev- 
eral surveying  districts  for  which  sur- 
veyors general  have  been,  or  may  be, 
appointed,  at  the  earliest  periods  com- 
patible with  the  purposes  contemplated 
by  law;  and  whenever  the  surveys  and 
records  of  any  such  district  are  com- 
pleted, the  surveyor  general  thereof  shall 
be  required  to  deliver  over  to  the  secre- 
tary of  state  of  the  respective  states, 
including  such  surveys,  or  to  such  other 
officer  as  may  be  authorized  to  receive 
them,  all  the  field  notes,  maps,  records, 
and  other  papers  appertaining  to  land 
titles  within  the  same;  and  the  office  of 
surveyor  general  in  every  such  district 
shall  thereafter  cease  and  be  discon- 
tinued. 

'^2219.  In  all  oases  where,  as  provided 
in  the  preceding  section,  the  field  notes, 
maps,  records,  and  other  papers  apper- 
taining to  hmd  titles  in  any  state  are 
turned  over  to  the  authorities  of  such 
state,  the  same  authority,  powers,  and 
duties  in  relation  to  the  survey,  resurvey, 
or  subdivision  of  the  lands  therein,  and 
all  matters  and  things  connected  there- 
with, as  previouslv  exercised  by  the  sur- 
veyor general,  whose  district  included 
such  state,  shall  [148]  be  vested  in  and 
devolved  upon,  the  Commissioner  of  the 
General  Land  Office.'' 

'^2221.  The  field  notes,  maps,  records 
and  other  papers  mentioned  in  section 
twenty-two  hundred  and  nineteen  shall 
in  no  case  be  turned  over  to  the  authori- 
ties of  any  state,  until  such  state  has 
provided  by  law  for  the  reception  and 
safe-keeping  of  the  same  as  public  rec- 
ords, and  for  the  allowance  of  free  access 
to  the  same  by  the  authorities  of  the 
United  States. 

"2222.  Every  surveyor  general,  reg- 
ister, and  receiver,  except  where  the 
President  sees  cause  otherwise  to  deter- 
mine, is  authorized  to  continue  in  the 
uninterrupted  discharge  of  his  regular 
official  duties,  after  the  day  of  expira- 
tion of  his  commission,  and  until  a  new 
commission  is  issued  to  him  for  the  same 
office,  or  until  the  day  when  a  successor 
enters  upon  the  duties  of  such  office;  and 
the  existing  official  bond  of  any  officer 
so  acting  shall  be  deemed  good  and 
sufficient,  and  in  force,  until  the  date  of 
the  approval  of  a  new  bond  to  be  given 
by  him,  if  recommissioned,  or  otherwise, 
for  the  additional  time  he  may  so  con- 
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tinue  officially  to  act,  pursuant  to  the 
authority  of  this  section." 

It  is  the  contention  of  the  government 
that  the  action  of  the  Secretary  of  the 
Interior  with  the  approval  of  the  Presi- 
dent had  the  effect  to  discontinue  the 
office  as  of  July  1,  1909,  and  that  in 
fact  the  office  of  surveyor  general  was 
discontinued  after  June  SO,  1909.  In  the 
Sundry  Civil  Appropriation  Act  of 
March  4,  1909  (36  Stat,  at  L.  945,  987, 
chap.  299).  it  was  provided: 

''To  enable  the  oecretary  of  the  In- 
terior to  complete  the  unfinished  draft- 
ing and  field  note  writing  pertaining  to 
surveys  in  the  states  of  Minnesota,  North 
Dakota,  and  Louisiana,  caused  by  the 
discontinuance  of  the  offices  of  the  sur- 
veyors general  in  those  states,  six  thou- 
sand five  hundred  dollars.'' 

And  in  the  appropriation  bill  for  that 
year  Congress  [i44f]  made  no  provision, 
such  as  had  been  customary  in  former 
years,  for  salaries  of  these  officials. 

The  court  of  claims  held  that  this  act 
was  effectual  to  abolish  the  office  of  sur- 
veyor general  for  Louisiana.  We  deem 
that  a  correct  conclusion.  It  is  true  that 
repeals  by  implication  are  not  favored. 
The  repugnancy  between  the  later  act 
upon  the  same  subject  and  the  former 
legislation  must  be  such  that  the  first 
act  cannot  stand  and  be  capable  of  exe- 
cution consistently  with  the  terms  of 
the  later  enactment.  As  we  view  it,  such 
conflict  does  appear  in  this  instance. 

It  must  be  assumed  that  Congress  was 
familiar  with  the  action  of  the  executive 
department  undertaking  to  terminate  the 
office,  and  when  Congress  acted  upon  the 
assumption  that  the  office  was  abolished, 
and  provided  for  the  unfinished  work 
pertaining  to  the  surveys, ''caused  by  the 
discontinuance''  of  the  office,  such  action 
was  tantamount  to  a  direct  repeal  of 
the  act  creating  the  office  and  had  the 
effect  to  abolish  it. 

As  to  the  part  of  Lewis's  claim  which 
is  for  fees,  it  is  alleged  in  his  petition, 
and  found  to  be  a  fact  by  the  court  of 
claims,  that  during  the  entire  period  of 
his  service  as  surveyor  general  he  fur- 
nished copies  of  plats  of  surveys  and 
transcripts  from  the  records  of  his  office 
to  various  individuals  requiring  them, 
reeeivixig  therefor  eompensation  as  au- 
thorized by  §  5  of  the  Act  of  Congress 
of  March  3,  1831  (4  Stat,  at  L.  492, 
chap.  116),  which  is  as  follows: 

''The  surveyor  general  .  .  .  shall 
be  allowed  an  annmd  salary  of  two  thou- 
sand doUars  .  •  .  and  that  the  fees 
heretofore  authorised  by  law  for  ex- 
amining and  recording  surveys  be,  and 
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the  same  are  hereby,  abolished;  .  •  • 
and  for  every  copy  of  a  plat  of  survey. 
there  shall  be  paid  twenty-five  cents,  and 
for  any  transcript  from  the  records  of 
said  office,  there  shall  be  paid  at  the  rate 
of  twenty-five  cents  for  every  hundred 
words  by  the  individuaLi  requiring  the 
same." 

[145]  It  had  been  the  custom  of 
Lewis  and  his  predecessors  in  office  to 
retain  these  fees  as  their  personal  prop- 
erty; but  by  virtue  of  an  order  from 
the  Commissioner  of  General  Land  Office, 
the  amounts  realized  from  these  fees 
between  May  1, 1907,  and  June  30, 1909, 
being  $2,287.80,  were  paid  into  the  Treas- 
ury of  the  United  States.  It  is  appel- 
lants' eontention  that  this  amount  is 
now  due  and  owing  Lewis's  estate,  under 
the  terms  of  §  6  of  the  Act  of  March  3, 
1831,  above  quoted,  interpreted  in  the 
light  of  established  custom. 

Section  1765  of  the  Revised  Statutes 
(Comp.  Stat.  1916,  §  3234)  provides: 

"No  officer  in  any  branch  of  the  public 
service,  or  any  other  person  whose 
salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  ad- 
ditional pay,  extra  allowance,  or  com- 
pensation, in  any  form  whatever,  for 
the  disbursement  of  public  money,  or  for 
any  other  service  or  duty  whatever,  un- 
less the  same  is  authorized  by  law,  and 
the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation. 

Claimant  contends  that  this  section 
shows  no  intention  to  interfere  with  the 
enjoyment  of  any  emoluments  already 
fixed  by  law,  as  the  additional  com- 
pensation, the  receipt  of  which  it  pro- 
hibits, is  compensation  additional  to 
"salary,  pay  or  emoluments  .  •  . 
fixed  by  law  or  regulations."  To  estab- 
lish that  these  fees  were  emoluments 
fixed  by  law,  the  claimant  points  to  the 
Act  of  April  21, 1806  (2  Stat,  at  L.  391, 
chap.  39),  by  §  9  of  which  it  is  provided: 
"The  surveyor  of  the  publie  lands, 
south  of  Tennessee,  be,  and  he  is  hereby 
directed  to  appoint  a  principal  depu^ 
for  each  of  the  two  land  districts  of  the 
territory  of  Orleans  •  •  .  and  each 
of  the  said  principal  deputies  shall  re- 
ceive an  annual  compensation  of  five 
hundred  dollars,  and  in  addition  theretOi 
Uie  following  fees,  that  is  to  say:  for 
examining  and  recording  the  surveys 
exeeuted  by  any  of  the  deputies,  at  the 
rate  of  twenty-five  cents  for  every  mile 
of  the  boundary  line  of  [146]  such  sur- 
vey; and  for  a  certified  copy  of  any 
plat  of  a  survey  in  the  office,  twenty-five 
cents.'' 
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This,  read  in  eonneetion  with  the  Act 
of  March  3,  ISdl,  is  the  foundation  of 
this  claim.  The  Act  of  1831  provides 
that  the  surveyor  general  of  the  state 
of  Louisiana  shall  have  the  same  author- 
ity, and  perform  the  same  duties,  as  are 
vested  in  and  required  of  the  surveyor 
of  the  lands  of  the  United  States,  south 
of  the  state  of  Tennessee,  or  of  the  prin- 
cipal deputy  surveyors  in  the  said  state. 

We  are  of  opinion  that  §  1765  of  the 
Revised  Statutes  (Comp.  Stat.  1916, 
§  3234),  above  quoted,  prevents  the 
allowance  of  the  claim  for  fees.  This 
section  is  general  in  its  application,  and 
fixes  the  compensation  of  officers  of  the 
United  States  at  the  salary  established 
by  law,  unless  the  additional  compensa- 
tion is  authorized  and  explicitly  appro- 
priated for.  No  such  law  or  appropria- 
tion is  shown  in  this  case.  The  Act  of 
March  3,  1831,  made  no  disposition  of 
the  fees.  After  May,  1907,  the  Depart- 
ment required  them  to  be  paid  into  the 
Treasury.  The  Court  of  Claims  correct- 
ly ruled  that  §  1765  (Comp.  Stat.  1916, 
§  3234)  controlled  this  part  of  the 
claim  of  appellant. 

Judgment  aftened. 

Mr.  Justice  McBeynolds  toqk  no  part 
in  the  consideration  and  decision  of  this 
case. 


[147]    NEW    YORK    CENTRAL    RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

JAMES  WINFIELD. 

(Se«  S.  C.  Reporter's  ed.  147-170.) 

Commerce  —  conflicting  state  and  F.cil- 
eral  legislation  —  Federal  Employers* 
Liability  Act  —  state  Workinen*s  Com- 
pensation Act. 

The  entire  subject  of  the  liability  of 
interstate  railway  carriers  for  the  death 
or  injury  of  their  employees  while  em- 
ployed by  them  in  interstate  commerce  is 
so  completely  covered  by  the  provisions  of 
the  Federal  Employers  Liability  Act  of 
April  22,  1908  (35  Stat,  at  L.  66,  chap. 
140,  Comp.  Stat.  1»16,  §  8657),  as  to  pre- 
vent any  award  under  the  New  York  Work- 
men's Compensation  Act  (N.  Y.  Laws  1013, 
chap.    816;    Laws    1014,   chaps.    41,  *dl6). 


where  an  employee  was  injured  or  killed 
without  fault  on  the  railway  company's 
part  while  he  was  engaged  in  interstate 
commerce,  although  the  Federal  act  gives 
the  right  of  recovery  only  when  the  injury 
results  in  whole  or  in  part  from  negligence 
attributable  to  the  carrier. 
[For  other  cases,  see  Coouneree,  L  c^  In 
Digest    Sop.    Ct.    1008.] 

[No.  321.] 

Argued  February  20  and  March  1,  1016. 
Restored  to  docket  for  reargument  No- 
vember 13,  1016.  Reargued  February  1, 
1017.    Decided  May  21,  1017. 

IN  ERROR  to  the  Supreme  Court,  Ap- 
pellate Division,  Third  Judimal  De- 
partment, of  the  State  of  New  York,  to 
review  a  judgment,  affirmed  by  the  Court 
of  Appeals  of  that  state,  approving  an 
award  of  the  state  Workmen's  Com- 
pensation Commission  to  a  railway  em- 
ployee injured  without  the  earner's  fault 
while  engaged  in  interstate  commeree. 
Reversed. 

See  same  ease  below  in  appellate  di- 
vision, 168  App.  Div.  351,  163  N.  Y. 
Supp.  499;  in  court  of  appeals,  216  N. 
Y.  284,  110  N.  £.  614,  Ann.  Cas.  1916A, 
817, 10  N.  C.  C.  A.  916. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  £.  Whalen  and  Wil- 
liam L.  Visscher  argued  the  cause,  and, 
with  Messrs.  Frank  V.  Whiting  and  H. 
Leroy  Austin,  filed  a  brief  for  plaintiff 
in  error  on  original  argument : 

Claimant,  when  injured,  was  employed 
in  interstate  commerce  by  the  railroad, 
which  also  was  then  engaging  in  intra- 
state commerce. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  146,  161,  152,  57  L.  ed.  1126, 
1127,  1128,  33  Sup.  Ct.  Rep.  648,  Ann. 
Cas.  1914C,  153,  3  N.  C.  C.  A.  779; 
Shanks  v.  Delaware,  L.  &  W.  R.  Co.  239 
U.  S.  556,  60  L.  ed.  436,  L.R.A.1916C, 
797,  36  Sup.  Ct.  Rep.  188;  Zikos  v.  Ore- 
gon R.  &  Nav.  Co.  179  Fed.  897; 
Colasurdo  v.  Central  R.  Co.  180  Fed.  832, 
affirmed  in  113  C.  C.  A.  379,  192  Fed. 
903;  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
Davide,  127  C.  C.  A.  454,  210  Fed.  872; 
Tralich  v.  Chicago,  M.  &  St.  P.  R.  Co. 
217  Fed.  677;  Lombardo  v.  Boston  &  M. 
R.  Co.  223  Fed.  427. 


Note. — On  Workmen's  Compensation 
Acts,  generally — see  notes  to  Milwaukee 
V.  Miller,  L.R.A.1916A,  23,  and  Linnane 
V.  ^tna  Ins.  Co.  L.R.A.1917D,  80. 

On  the  constitutionality,  application, 
and  effect  of  Federal  Employers'  Liabil- 
ity Act — see  notes  to  Lamphere  v.  Ore- 
gon R.  &  Nav.  Co.  47  LJl.A.(N.S.)  38, 
•  1  Ii.  ed* 


and  Seaboard  Air  Line  R.  Co^  v.  Horton, 
L.R.A.1916C,  47. 

On  the  constitutionality  of  workmen's 
compensation  and  industrial  insurance 
statutes^ — see  notes  to  Jensen  v.  South- 
em  P.  Co.  L.R.A  1016A,  400,  and  Hunter 
y.  Colfax  Consol.  Coal  Co.  L.R.A.1917D. 
51. 
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Hence,  the  Federal  Employers'  Liabil- 
ity Act  alone  governs  Winfield's  claim 
to  recover. 

Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  66,  66  L.  ed.  327,  348, 
38  L.B.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  876;  Michigan  C.  R. 
Co.  V.  Vreeland,  227  U.  S.  69,  66,  67,  67 
L.  ed.  417,  419,  420,  33  Sop.  Ct.  Rep. 
192,  Ann.  Cas.  1914C,  176;  St.  Louis,  I. 
M.  &  S.  R.  Co.  ▼.  Hesterly,  228  U.  S. 
702,  704,  67  L.  ed.  1031,  1033,  33  Sup. 
Ct  Eep.  703;  St  Louis,  S.  F.  &  T.  R. 
Co.  V.  Scale,  229  U.  S.  166, 167, 168,  67  L. 
ed.  1129,  1133,  33  Sup.  Ct.  Rep.  661, 
Ann.  Cas.  1914C,  166 ;  North  Carolina  R. 
Co.  y.  Zachary,  232  U.  S.  248,  266,  68 
L.  ed.  691,  34  Sup.  Ct.  Rep.  306,  Ann. 
Cas.  1914C,  169,  9  N.  C.  C.  A.  109;  Tay- 
lor  V.  Taylor,  232  U.  S.  363,  368,  68  L. 
ed.  638,  640,  34  Sup.  Ct.  Rep.  360,  6 
N.  C.  C.  A.  436;  Wabash  R.  Co.  v. 
Hayes,  234  U.  S.  86,  89,  68  L.  ed.  1226, 
1230,  34  Sup.  Ct  Rep.  729,  6  N.  C.  C.  A. 
224;  Atlantic  Coast  Line  R.  Co.  v.  Bur- 
nette,  239  U.  S.  199,  201,  60  L.  ed.  226, 
227,  36  Sup.  Ct.  Rep.  76;  Central  Ver- 
mont R.  Co.  V.  White,  238  U.  S.  607,  611, 
612,  69  L.  ed.  1433,  1436,  36  Sup.  Ct. 
Rep.  866,  Ann.  Cas.  1916B,  262,  9  N.  C. 
C.  A.  266;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Devine,  239  U.  S.  62,  64,  60  L.  ed.  140, 
142,  36  Sup.  Ct  Rep.  27. 

In  the  absence  of  negligence,  the  in- 
terstate carier  by  railroad  can  be  held 
to  no   liability  whatever. 

Southern  R.  Co.  v.  Railroad  Commis- 
sion, 236  U.  S.  439,  446,  447,  69  L.  ed. 
661,  666,  %m,  36  Sup.  Ct.  Rep.  304;  New 
York  C.  &  H.  R.  R.  Co.  v.  Hudson  Coun- 
ty, 227  U.  S.  248,  264,  67  L.  ed.  499,  606, 
33  Sup.  Ct.  Rep.  269 ;  Seaboard  Air  Line 
R.  Co.  V.  Horton,  233  U.  S.  492,  601,  68 
L.  ed.  1062, 1068,  L.R.A.1916C,  1,  34  Sup. 
Ct  Rep.  636,  Ann.  Cas.  1916B,  476,  8 
N.  C.  C.  A.  834;  Toledo,  St.  L.  &  W.  R. 
Co.  V.  Slavin,  236  U.  S.  464,  467,  69  L. 
ed.  671,  672,  36  Sup.  Ct.  Rep.  306 ;  Smith 
V.  Industrial  Acci.  Commission,  26  Gal. 
App.  660,  147  Pac.  600;  Staley  v.  Illi- 
nois C.  R.  Co.  186  111.  App.  693,  268 
111.  366,  L.R.A.1916A,  460,  109  N.  E. 
342;  St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Mc- 
Whirter,  229  U.  S.  266,  67  L.  ed.  1179, 
33  Sup.  Ct.  Rep.  868. 

The  result  in  the  sfate  courts  narrows 
the  scope  of  the  Federal  act. 

Charleston  k  W.  C.  R.  Co.  ▼.  Vam- 
ville  Co.  237  U.  S.  697,  604,  69  L.  ed. 
1137,  1140,  36  Sup.  Ct.  Rep.  716,  Ann. 
Cas.  1916D,  333;  Southern  R.  Co.  t. 
Railroad  Commission.  236  U.  S.  439,  448, 
69  L.  ed.  661,  666,  36  Sup.  Ct.  Rep.  304: 
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Re  Post,  216  N.  Y.  644,  111  N.  E.  351, 
Ann.  Cas.  1916B,  168, 10  N.  C.  C.  A.  888; 
Northern  P.  R.  Co.  v.  Washington,  222 
U.  S.  370,  379,  66  L.  ed.  237,  240,  32  Sup. 
Ct.  Rep.  160;  Seaboard  Air  Line  R.  Co. 
V.  Horton,  233  U.  S.  492,  602,  68  L.  ed. 
1062,  1069,  L.R.A.1916C,  1,  34  Sup.  Ct. 
Rep.  636,  Ann.  Cas.  1916B,  476,  8  N.  C. 
C.  A.  834. 

The  Workmen's  Compensation  Act  it- 
self precludes  an  award  in  this  case. 

Jensen  ▼.  Southern  P.  Co.  216  N.  Y. 
621,  L.R.A.1916A,  403,  109  N.  E.  600, 
Ann.  Cas.  1916B,  276,  9  N.  C.  C.  A.  286; 
Connole  v.  Norfolk  &  W.  R.  Co.  216  Fed. 
823. 

Messrs.  Robert  £.  Whalen  and  Frank 
V.  Whiting  argued  the  cause  for  plain- 
tiff in  error  on  reargument. 

Mr.  Harold  X  Hinman  argued  the 
cause,  and,  with  Mr.  Egburt  £.  Wood- 
bury, Attorney  General  of  New  York, 
and  Mr.  E.  Clarence  Aiken,  filed  a  brief 
for  defendant  in  error  on  original  argu- 
ment : 

The  Federal  Employers'  Liability  Law 
is  not  ejusdem  generis  as  the  Workmen's 
Compensation  Law,  and  so  does  not  ap- 
ply to  oust  the  Workmen's  CompensatioD 
Commission  of  jurisdiction. 

Harper,  Workmen's  Compensation,  p. 
126;  Hammill  v.  Pennsylvania  R.  Co.  87 
N.  J.  L.  388,  94  Atl.  313;  Winfield  v. 
Erie  R.  Co.  88  N.  J.  L.  619,  96  Atl.  394. 

The  state  law  will  be  upheld  unless 
the  repugnance  or  conflict  between  the 
state  and  national  acts  is  direct  and  posi- 
tive, 80  that  the  two  acts  cannot  be 
reconciled  or  consistently  stand  to- 
gether. 

Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  68  L.  ed.  1062,  L.R.A. 
1916C,  1,  34  Sup.  Ct.  Rep.  636,  Ann. 
Cas.  1916B,  476,  8  N.  C.  C.  A.  834;  Sav- 
age V.  Jones,  226  U.  S.  601,  66  L.  ed. 
1182,  32  Sup.  Ct.  Rep.  716 ;  Missouri,  K. 
k  T.  R.  Co.  V.  Haber,  169  U.  S.  613,  42 
L.  ed.  878,  18  Sup.  Ct.  Rep.  488;  Reid  v. 
Colorado,  187  U.  S.  137,  47  L.  ed.  108,  23 
Sup.  Ct.  Rep.  92, 12  Am.  Crim.  Rep.  606; 
Asbell  V.  Kansas,  209  U.  S.  261,  62  L.  ed. 
778,  28  Sup.  Ct.  Rep.  485,  14  Ann.  Cas. 
1101;  Chiles  v.  Chesapeake  k  O.  R.  Co. 
218  IJ.  S.  71,  64  L.  ed.  936.  30  Sup.  Ct. 
Rep.  667,  20  Ann.  Cas.  980;  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  362,  402,  410,  67  L.  ed.  1611,  1642, 
1646,  48  L.R.A.(N.S.)  1161,  33  Sup.  Ct. 
Rep.  729,  Ann.  das.  1916 A,  18;  Sherlock 
V.  Ailing,  93  U.  S.  99,  23  L.  ed.  819. 

So  far  as  the  provisions  of  the  Work- 
men's Compensation  Law  have  been  con- 
strued by  the  highest  court  of  the  state, 
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the  United  States  Supreme  Court  will 
follow  such  eonstruetion  and  interpreta- 
tion. 

Fairfield  v.  Gallatin  County,  100  U.  S. 
47,  25  L.  ed.  544;  Old  Colony  Trust  Co. 
V.  Omaha,  230  U.  S.  100,  57  L.  ed.  1410, 
33  Sup.  Ct  Rep.  967. 

Mr.  E.  Olarence  Aiken  argued  the 
eause  for  defendant  in  error  on  reargn- 
ment 

Mr.  Justiee  Van  Devanter  delivered 
the  opinion  of  the  court: 

While  in  the  service  of  a  railroad  com- 
pany in  the  state  of  New  York,  James 
Winfield  sustained  a  personal  iniury 
[148]  whereby  he  lost  the  use  of  an 
eye.  At  that  time  the  railroad  company 
was  engaging  in  interstate  commerce  as 
a  common  carrier  and  Winfield  was  em- 
ployed by  it  in  such  commerce.  The  in- 
jury was  not  due  to  any  fault  or  negli- 
gence of  the  carrier,  or  of  any  of  its 
oflScers,  agents,  or  employees,  but  arose 
out  of  one  of  the  ordinary  risks  of  the 
work  in  which  Winfield  was  engaged. 
He  was  a  section  laborer  assisting  in  the 
repair  of  the  carrier's  main  track,  and 
while  tamping  cross  ties  struck  a  pebble 
which  chanced  to  rebound  and  hit  his 
eye.  Following  the  injury  he  sought 
compensation  therefor  from  the  carrier 
under  the  Workmen's  Compensation  Law 
of  the  state  ^  and  an  award  was  made  to 
him  by  the  state  Commission,  one  mem- 
ber dissenting.  The  carrier  appealed  and 
the  award  was  affirmed  by  the  appellate 
division  of  the  supreme  court,  two  judges 
dissentinjT  (168  App.  Div.  351, 153  N.  T. 
Supp.  499),  and  also  by  the  court  of  ap- 
peals (216  N.  T.  284,  110  N.  E.  614, 
Ann.  Cas.  1916A,  817,  10  N.  C.  C.  A. 
916).  Before  the  Commission  and  in 
the  state  courts  the  carrier  insisted  that 
its  liability  or  obligation  and  the  em- 
ployee's right  were  governed  exclusively 
by  the  Employers'  Liability  Act  of  Con- 

fress  (chap.  149,  35  Stat,  at  L.  65,  Comp. 
Ut.  1916,  §  8657;  chap.  143,  36  Stat. 
at  L.  291),  and  therefore  that  no  award 
could  be  made  under  the  law  of  the  state. 
That  insistence  is  renewed  here. 

It  is  settled  that  under  the  commerce 
clause  of  the  Constitution  Congress  may 
regulate  the  obligation  of  common  car- 
riers and  the  rights  of  their  employees 
arising  out  of  injuries  sustained  by  the 
latter  where  both  are  engaged  in  inter- 
state commerce;  and  it  also  is  settled 
that  when  Congress  acts  upon  the  sub- 
ject all  state  laws  covering  the  same  field 

1  See  New  York  C.  R.  Co.  v.  White,  243 
TJ.  a  188,  ante,  667,  37  Sup.  Ct.  Rep.  247.  ' 
«1  Ifc  ed. 


are  necessarily  superseded  by  reason  of 
the  supremacy  of  the  national  authority.' 
Congress  acted  [149]  upon  the  subject 
in  passing  the  Employers'  Liability  Act, 
and  the  extent  to  which  that  act  covers 
the  field  is  the  point  in  controversy.  By 
one  side  it  is  said  that  the  act,  although 
regulating  the  liability  or  obligation  of 
the  carrier  and  the  right  of  the  employee 
where  the  injury  results  in  whole  or  in 
part  from  negligence  attributable  to  the 
carrier,  does  not  cover  injuries  occurring 
without  such  negligence,  and  therefore 
leaves  that  class  of  injuries  to  be  dealt 
with  by  state  laws;  and  by  the  other  side 
it  is  said  that  the  aet  covers  both  classes 
of  injuries  and  is  exclusive  as  to  both. 
The  state  decisions  upon  the  point  are 
confiicting.  The  New  York  court  in  the 
present  case  and  the  New  Jersey  court  in 
Winfield  v.  Erie  B.  Co.  88  N.  J.  L.  619, 
96  AtL  394,  hold  that  the  act  relates  only 
to  injuries  resulting  from  negligenoe, 
while  the  California  court  in  Smith  v. 
Industrial  AccL  Commission,  26  CaL 
App.  560,  147  Pac  600,  and  the  Illinois 
court  in  SUley  v.  Illinois  C.  R.  Co.  268 
111.  356,  L.R.A.1916A,  450, 109  N.  E.  342, 
hold  that  it  has  a  broader  scope  and 
makes  negligence  a  test, — not  of  the  ap- 
plicability of  the  act,  but  of  the  carrier's 
duty  or  obligation  to  respond  pecunia- 
rily for  the  injury. 

In  our  opinion  the  latter  view  is  right 
and  the  other  wrong.  Whether  and  in 
what  circumstances  raiboad  companies 
engaging  in  interstate  commerce  shall  bo 
required  to  compensate  their  employees 
in  such  commerce  for  injuries  sustained 
therein  are  matters  in  which  the  nation 
as  a  whole  is  interested,  and  there  are 
weighty  considerations  why  the  control- 
ling law  should    be    uniform    and    not 

t  Second  Employers'  Liabili^  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co. 
223  U.  S.  1,  63-66,  66  L.  ed.  327,  347,  348, 
38  L.RA.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  876;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Hesterly,  228  U.  S.  702,  67  L.  ed. 
1031,  33  Sup.  Ct.  Rep.  703;  St.  Louis,  S.  F. 
ft  T.  R  Co.  V.  Scale,  229  U.  S.  166,  67  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  661,  Ann.  Cas.  1914C, 
166;  Taylor  v.  Taylor,  232  U.  S.  363,  68  L. 
ed.  638,  34  Sup.  Ct.  Rep.  360,  6  N.  C.  C.  A 
436;  Chicago,  R  I.  ft  P.  R.  Co.  v.  Devine, 
239  U.  S.  62,  60  L.  ed.  140,  36  Sup.  Ct.  Rep. 
27 ;  Texas  ft  P.  R.  Co.  v.  Rigsby,  241  U.  8. 
33,  41,  60  L  ed.  874,  878,  36  Sup.  Ct  Rep. 
482;  Northern  P.  R.  Co.  v.  Washington,  222 
U.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160;  Erie  R.  Co.  v.  New  York,  233  U.  8.  671, 
68  L.  ed.  1149,  62  L.R.A.(N.S.)  266,  34  Sup. 
Ct.  Rep.  756,  Ann.  Cas.  1915D.  138;  South- 
ern R.  Co.  y.  Railroad  Commission,  236  U. 
8.  439,  69  L.  ed.  661,  36  Sup.  Ct  Rep.  304. 
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change  at  every  state  line.  Baltimore  & 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  378, 
379,  37  L.  ed.  772,  777,  778,  13  Sup.  Ct. 
Rep.  914.  It  was  largely  in  recognition 
of  this  that  the  Employers'  Liability  Act 
was  enacted  by  Congress.    Second  Em- 

?loyer8'  liability  Cases  (Mondou  v.  New 
ork,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
51,  66  L.  ed.  327,  346,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
875.  It  was  drafted  and  passed  shortly 
following  [150]  a  message  from  the 
President  advocating  an  adequate  na- 
tional law  covering  all  such  injuries,  and 
leaving  to  the  action  of  the  several  states 
only  the  injuries  occurring  in  intrastate 
employment.  Cong.  Rec,  60th  Cong., 
1st  Sess.,  1347.  And  the  reports  of  t£e 
congressional  committees  having  the  bill 
in  charge  disclose,  without  any  uncer- 
tainty, that  it  was  intended  to  be  very 
comprehensive,  to  withdraw  all  injuries 
to  railroad  employees  in  interstate  com- 
merce from  the  operation  of  varying 
state  laws,  and  to  apply  to  them  a  na- 
tional law  having  a  uniform  operation 
throughout  all  the  states.  House  Report 
No.  1386  and  Senate  Report  No.  460,  60th 
Cong.  1st  Sess.  Thus,  in  the  House  Re- 
port it  is  said:  ''It  [the  bill]  is  intended 
in  its  scope  to  cover  all  commerce  to 
which  the  regrolative  power  of  Congress 
extends.  ...  by  this  bill  it  is  hoped 
to  fix  a  uniform  rule  of  liability  through- 
out the  Union  with  reference  to  the  lia- 
bility of  common  carriers  to  their  em- 
ployees. ...  A  Federal  statute  of 
this  character  will  supplant  the  numer- 
ous state  statutes  on  the  subject  so  far 
as  they  relate  to  interstate  commerce. 
It  will  create  uniformity  throughout  the 
Union,  and  the  legal  status  of  such  em- 
ployer's liability  for  personal  injuries, 
instead  of  being  subject  to  numerous 
rules,  will  be  fixed  by  one  rule  in  all  the 
states." 

True,  the  act  does  not  require  the  car- 
rier to  respond  for  injuries  occurring 
where  it  is  not  chargeable  with  negli- 
gence, but  this  is  because  Congress,  in 
its  discretion,  acted  upon  the  principle 
that  compensation  should  be  exacted 
from  the  carrier  where,  and  only  where, 
the  injury  results  from  negligence  im- 
putable to  it.  Every  part  of  the  act 
conforms  to  this  principle,  and  no  part 
points  to  any  purpose  to  leave  the  states 
free  to  require  compensation  where  the 
act  withholds  it.  By  declaring  in  §  1 
that  the  carrier  shall  be  liable  in  damages 
for  any  injury  to  the  employee  "result- 
ing in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or 

employees  of  such  carrier,  [1511  or  by 
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reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  ap- 
pliances, machinery,  track"  [35  Stat  at 
L.  65  chap.  149,  Comp.  Stat.  1916, 
§  8657],  etc.,'  the  act  plainly  shows,  as 
was  expressly  held  in  Seaboard  Air  Line 
R.  Co.  V.  Horton,  233  U.  S.  492,  501,  58 
L.  ed.  1062, 1068,  L.R.A.1915C,  1,  34  Sup. 
Ct.  Rep.  635,  Ann.  Cas.  1915B,  475,  8 
N.  C.  C.  A.  834,  that  it  was  the  inten- 
tion of  Congress  to  make  negligence  the 
basis  of  the  employee's  right  to  damages, 
and  to  exclude  responsibility  of  the  car- 
rier to  the  employee  for  an  injury  not 
resulting  from  its  negligence  or  that 
of  its  officers,  agents,  or  other  employees. 
The  same  principle  is  seen  also  in  §  3, 
which  requires  that  where  the  carrier  and 
the  employee  are  both  negligent,  the  re- 
covery shall  be  diminished  in  proportion 
to  the  employee's  contribution  to  the 
total  negligence;  and  in  §  4,  which  re- 
gards injuries  arising  from  risks  as- 
sumed by  the  employee  as  among  those 
for  which  the  carrier  should  not  be  made 
to  respond.  The  committee  reports  upon 
the  bill  show  that  this  principle  was 
adopted  deliberately,  notwithstanding 
there  were  those  within  and  without  the 
committees  who  looked  with  greater 
favor  upon  a  different  principle  which 
puts  negligence  out  of  view  and  regards 
the  employee  as  entitled  to  compensation 
wherever  the  injury  is  an  incident  of  the 
service  in  which  he  is  employed.  A  few 
years  after  the  passage  of  the  act  a 
legislative  commission  drafted  and  the 
Committees  on  the  Judiciary  in  the  two 
Houses  of  Congress  favorably  reported 
a  bill  substituting  the  latter  principle 
for  the  other  (Senate  Report  No.  553, 
62d  Cong.,  2d  Sess.,  House  Report  No. 
1441,  62d  Cong.,  3d  Sess.),  but  that  bill 
did  not  become  a  law. 

That  the  act  is  comprehensive  and 
also  exclusive  is  distinctly  recognized  in 
repeated  decisions  of  this  court.  Thus, 
in  Missouri,  K.  &  T.  K  Co.  v.  Wulf,  226 
U.  S.  570,  576,  57  L.  ed.  355,  363,  33 
Sup.  Ct.  Rep.  135,  Ann.  Cas.  1914B,  134, 
and  other  cases,  it  is  pointed  out  that  the 
subject  which  the  act  covers  is  "the  re- 
sponsibility of  [152]  interstate  carriers 
by  railroad  to  their  employees  injured  in 
such  commerce;  "  in  Michigan  C.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  66,  67,  57 
L.  ed.  417,  419,  420,  33  Sup.  Ct.  Rep. 
192,  Ann.  Cas.  1914C,  176,  it  is  said  that 
"we  may  not  piece  out  this  act  of  Con- 

8  The  act  is  printed  in  full  in  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co. )  223  U.  S.  1,  6-10, 
56  L.  ed.  827,  329-331,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  Rep.  160,  1  N.  C.  C.  A.  875. 
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gress  by  resorting  to  the  local  statutes 
of  the  state  of  procedure  or  that  of  the 
injury;"  that  by  it  "Congress  has  under- 
taken to  cover  the  subject  of  the  liability 
of  railroad  companies  to  their  employees 
injured  while  engaged  in  interstate  com- 
merce/' and  that  it  is  "paramount  and 
exclusive;"  in  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  256,  58  L.  ed. 
591,  594,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  9  N.  C.  C.  A.  109,  it  is  held 
that  where  it  appears  that  the  injurv  oc- 
curred while  the  carrier  was  engaged  and 
the  employee  employed  in  interstate  com- 
merce, the  Federal  act  governs  to  the 
exclusion  of  the  state  law;  in  Seaboard 
Air  Line  R.  Co.  v.  Horton,  supra,  pp. 
501,  503,  it  is  said  not  only  that  Congress 
intended  "to  exclude  responsibility  of  the 
carrier  to  its  employees"  in  the  absence 
of  negligence,  but  that  it  is  not  conceiv- 
able that  Congress  "intended  to  permit 
the  legislatures  of  the  several  states  to 
determine  the  effect  of  contributory 
negligence  and  assumption  of  risk,  by 
enacting  statutes  for  the  safety  of  em- 
ployees, since  this  would  in  effect  rele- 
gate to  state  control  two  of  the  essential 
factors  that  determine  the  responsibility 
of  the  employer;"  and  in  Wabash  R.  Co. 
V.  Haynes,  234  U.  S.  86,  89,  58  L.  ed. 
1226,  1230,  34  Sup.  Ct.  Rep.  729,  6  N.  C. 
C.  A.  224,  it  is  said :  "Had  the  injury  oc- 
curred in  interstate  commmerce,  as  was 
alleged,  the  Federal  act  undoubtedly 
would  have  been  controlling,  and  a  re- 
covery could  not  have  been  had  under 
the  common  or  statute  law  of  the  state; 
in  other  words,  the  Federal  act  would 
have  been  exclusive  in  its  operation,  not 
merely  cumulative  [citing  cases].  On 
the  other  hand,  if  the  injury  occurred 
outside  of  interstate  eommerce,  the  Fed- 
eral act  was  without  application  and  the 
law  of  the  state  was  controlling." 

The  act  is  entitled,  "An  Act  Relating 
to  the  Liability  of  Common  Carriers  by 
Railroad  to  Their  Employees  in  Certain 
Cases,"  and  the  suggestion  is  made  that 
the  words  "in  [153]  certain  cases"  re- 
quire that  the  act  be  restrictively  con- 
strued. But  we  think  those  words  are 
intended  to  do  no  more  than  to  bring 
the  title  into  reasonable  accord  with  the 
body  of  the  act,  which  discloses  in  ex- 
act terms  that  it  is  not  to  embrace  all 
cases  of  injury  to  the  employees  of  such 
carriers,  but  only  such  as  occur  while  the 
carrier  is  engaging  and  the  employee  is 
employed  in  "commerce  between  any  of 
the  several  states,  etc.  See  Employers' 
Liability  Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  52  L.  ed.  297>  28  Sup. 
Ct.  Rep.  141. 
61  li.  ed. 


Only  by  disturbing  the  uniformity 
which  the  act  is  designed  to  secure  and 
by  departing  from  the  principle  which 
it  is  intended  to  enforce  can  the  several 
states  require  such  carriers  to  com- 
pensate their  employees  for  injuries  in 
interstate  commerce  occurring  without 
negligence.  But  no  state  is  at  liberty 
thus  to  interfere  with  the  operation  of 
a  law  of  Congress.  As  before  indicated, 
it  is  a  mistake  to  suppose  that  injuries 
occurring  without  negligence  are  not 
reached  or  affected  by  the  act,  for,  as 
is  said  in  Prigg  v.  Pennsylvania,  16  Pet. 
539,  617,  10  L.  ed.  1060,  1089,  "if  Con- 
gress  have  a  constitutional  power  to 
regulate  a  particular  subject,  and  they 
do  actually  regulate  it  in  a  given  man- 
ner, and  in  a  certain  form,  it  cannot  bo 
that  the  state  legislatures  have  a  right 
to  interfere;  and,  as  it  were,  by  way  of 
complement  to  the  legislation  of  Con- 
gress, to  prescribe  additional  regulations, 
and  what  they  may  deem  auxiliary  pro- 
visions for  the  same  purpose.  In  such  a 
case,  the  legislation  of  Congress,  in  what 
it  does  prescribe,  manifestly  indii*.ates 
that  it  does  not  intend  that  there  shall 
be  any  farther  legislation  to  act  upon 
the  subject-matter.  Its  silence  as  to 
what  it  does  not  do  is  as  expressive  of 
what  its  intention  is  as  the  direct  pro- 
visions made  by  it."  Thus  the  act  is  as 
comprehensive  of  injuries  occurring 
without  negligence,  as  to  which  class  it 
impliedly  excludes  liability,  as  it  is  of 
those  as  to  which  it  imposes  liability. 
In  other  words,  it  is  a  regulation  of  the 
carriers'  duty  or  obligation  as  to  both. 
And  the  reasons  which  operate  to  pre- 
vent the  [154]  states  from  dispensing 
with  compensation  where  the  act  requires 
it  equally  prevent  them  from  requiring; 
compensation  where  the  act  withholds 
or  excludes  it. 

It  follows  that,  in  the  present  case,  the 
award  under  the  state  law  cannot  be 
sustained. 

Judgment  reversed. 

Mr.  Justice  Brandeis,  dissenting: 
I  dissent-  from    the    opinion    of    the 
court;  and  the  importance  of  the  ques- 
tion involved  induces  me  to  state  the  rea- 
sons. 

By  the  Employers'  Liability  Act  of 
April  22,  1908  [35  Stat,  at  L.  65,  chap. 
149,  Comp.  Stat.  1916,  §  8657],  Congress 
provided,  in  substance,  that  railroads  en- 
gaged in  interstate  commerce  shall  be 
liable  in  damages  for  their  negligence 
resulting  in  injury  or  death  of  employees 
while  so  engaged.  The  majority  of  the 
court  now  holds  that  by  so  doing  Con- 
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gresB  manifested  its  will  to  cover  the 
whole  field  of  eompensation  or  relief  for 
injuries  suffered  by  railroad  employees 
engaged  in  interstate  commerce;  or,  at 
least,  the  whole  field  of  obligation  of  car- 
riers relating  thereto;  and  that  it  there- 
by withdrew  the  subject  wholly  from 
the  domain  of  state  action.  In  other 
words,  the  majority  of  the  court  declares 
that  Congress,  by  passing  the  Employers' 
Liability  Act,  prohibited  states  from  in- 
cluding within  the  protection  of  their 
general  Workmen's  Compensation  Laws 
employees  who,  without  fault  on  the  rail- 
roads part,  are  injured  or  killed  while  en- 
gaged in  interstate  commerce;  although 
Congress  itself  offered  them  no  protec- 
tion. That  Congress  could  have  done  this 
is  clear.  The  question  presented  is :  Has 
Congress  done  sof  Has  Congress  so 
willed  t 

The  Workmen's  Compensation  Law  of 
New  York  here  in  question  has  been  de- 
clared by  this  court  to  be  among  those 
which  ''bear  so  close  a  relation  to  the  pro- 
tection of  the  lives  and  safetv  of  those 
concerned  that  they  properly  [155]  may 
be  regarded  as  coming  within  the  category 
of  police  regulations."  New  York  C.  R. 
Co.  V.  White,  243  U.  S.  188,  207,  ante, 
667,  676,  37  Sup.  Ct.  Rep.  247.  And  this 
court  has  definitely  formulated  the  rules 
which  should  govern  in  determining  when 
a  Federal  statute  regulating  commerce 
will  be  held  to  supersede  state  legislation 
in  the  exercise  of  the  police  power.  These 
rules  are : 

1.  "In  conferring  upon  Congress  the 
regulation  of  commerce,  it  was  never  in- 
tended to  cut  the  states  off  from  legislat- 
ing on  all  subjects  relating  to  the  health, 
life,  and  safety  of  their  citizens,  though 
the  legislation  might  indirectly  affect  the 
commerce  of  the  country."  Sherlock  v. 
Ailing,  93  U.  S.  99,  103,  23  L.  ed.  819, 
820. 

2.  '*If  the  purpose  of  the  act  cannot 
otherwise  be  accomplished, — if  its  opera- 
tion within  its  chosen  field  else  must  be 
frustrated  and  its  provisions  be  refused 
their  natural  effect, — the  state  law-  must 
yield  to  regulation  of  Congress  witliin  the 
sphere  of  its  delegated  power.    .    .    . 

"But  the  intent  to  supersede  the  exer- 
cise by  the  state  of  its  police  power  as  to 
matters  not  covered  by  the  Federal  legis- 
lation is  not  to  be  inferred  from  the  mere 
fact  that  Congress  has  seen  fit  to  circum- 
scribe its  reflation  and  to  occupy  a  lim- 
ited field.  In  other  words,  such  intent  is 
not  to  be  implied  unless  the  act  of  Con- 
gress, fairly  interpreted,  is  in  actual  con- 
flict with  the  law  of  the  state."    Savage 
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V.  Jones,  225  U.  S.  501,  533,  56  L.  ed. 
1182, 1194,  32  Sup.  Ct.  Rep.  715. 

3.  "The  question  must,  of  course,  be 
determined  with  reference  to  the  settled 
rule  that  a  statute  miacted  in  execution  of 
a  reserved  power  of  the  state  is  not  to  be 
regarded  as  inconsistent  with  an  act  of 
Congress  passed  in  the  execution  of  a 
clear  power,  under  the  Constitution,  un- 
less the  repugnance  or  conflict  is  so  di- 
rect and  positive  that  the  two  acts  can- 
not be  reconciled  or  stand  together." 
Missouri,  K.  &  T.  B.  Co.  v.  Haber,  169 
U.  S.  613,  623,  42  L.  ed.  878,  881, 18  Sup. 
Ct.  Rep.  488. 

Guided  by  these  rules  and  the  eases  in 
which  they  have  [156]  been  applied  ^  wa 
endeavor  to  determine  whether  Congress, 
in  enacting  the  Employers'  Liability  Act, 
intended  [157]  to  prevent  states  from 
entering  the  specific  field  of  compensation 
for  injuries  to  employees  arising  without 
fauU  [158]  on  the  railroad's  part,  for 
which  Congress  made  no  provision. 

<  The  following  cases  show  that  Congress, 
in  legislating  upon  a  particular  subject  of 
interstate  commerce,  will  not  be  held  to 
have  inhibited  by  implication  the  exercise 
by  the  states  of  their  reserved  police  power, 
unless  such  state  action  would  actually 
frustrate  or  impair  the  intended  operation 
of  the  Federal  legislation. 

1.  In  Sligh  V.  Kirkwood,  237  U.  S.  52,  62, 
59  L.  ed.  835,  830,  35  Sup.  Ct.  Kep.  501, 
it  was  held  that  the  Federal  Food  and  Druga 
Act,  dealing,  among  other  things,  with  ship- 
ment in  interstate  commerce  of  fruit  in 
filthy,  decomposed,  or  putrid  condition,  did 
not  prevent  a  state  from  penalising  the 
shipment  of  citrus  fruits  *'whicli  are  imma- 
ture or  otherwise  unfit  for  consumption." 

2.  In  Atlantic  Coast  Line  R.  Co.  ▼. 
Georgia,  234  U.  S.  280,  203,  58  L.  ed.  1312, 
1318,  34  Sup.  Ct.  Rep.  820,  it  was  held 
that  Congress  did  not,  by  tlie  passage  of 
the  Federal  Safety  Appliance  Acts,  dealing 
with  the  equipment  of  locomotives,  as  well 
as  of  cars,  and  the  Act  to  Regulate  Com- 
merce, preclude  the  states  from  legislating 
concerning  locomotive  headlights,  as  to 
which  Congress  had  not  specifically  acted. 

3.  In  Missouri,  K.  &  T.  R.  Co.  v.  Harris, 
234  U.  S.  412,  420,  58  L.  ed.  1377,  1382, 
L.R.A.1015E,  042,  34  Sup.  Ct.  Rep.  790,  it 
was  held  that  the  Carmack  Amendment  (34 
Stat,  at  L.  684,  595,  chap.  3691,  Comp.  Stat. 
1016,  §§  8563,  8604a,  8604aa),  regulating 
the  carrier's  liability  for  loss  of  interstate 
shipments,  did  not  prevent  a  state  from  pro- 
viding for  the  allowance  of  a  moderate  at- 
torney's fee  in  a  statute  applicable  both 
in  the  case  of  interstate  and  intrastate  ship- 
ments. 

4.  In  Savage  v.  Jones,  225  U.  S.  501,  520, 
56  L.  ed.  1182,  1103,  32  Sup.  Ct  Rep.  715, 
it  was  held  that  the  passage  by  Cimgress 
of  the  Food  and  Drugs  Act  of  1006,  which, 
among  other  things,   prohibited  misbrand- 
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To  ascertain  the  intent  we  must  look,  of 
course,  first  at  what  Congress  has  said; 
then  at  the  action  it  has  taken,  or  omitted 
to  take.  We  look  at  the  words  of  the  stat- 
ute to  see  whether  Congress  has  used  any 
which  in  terms  express  that  will.  We  in- 
quire whether,  without  the  use  ol  explicit 
words,  that  will  is  expressed  in  specific 
action  taken.  For  Congress  must  be  pre- 
sumed to  have  intended  the  necessary  con- 


sequences of  its  action.  And  if  we  find 
that  its  will  is  not  expressed,  or  is  not 
clearly  expressed,  either  in  words  or  by 
specific  action,  we  should  look  at  the  cir- 
cumstances under  which  the  Employers' 
liability  Act  was  passed;  look,  on  the 
one  hand,  at  its  origin,  scope,  and  pur- 
pose; and,  on  the  other,  at  the  nature, 
methods,  and  means  of  state  Workmen's 
Compensation  Laws.    If  the  will  is  not 


ing,  did  not  prevent  the  states  from  regulat- 
ing the  sale  and  requiring  to  be  affixed  a 
statement  of  ingredients  and  minimum  per- 
centage of  fat  and  proteins. 

6.  In  Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  2n  U.  S.  612,  623,  63  L.  ed.  352, 
361,  20  Sup.  Ct.  Rep.  214,  it  was  held  that 
Congress,  by  granting,  in  the  Act  to  Regu- 
late Commerce,  power  to  the  Interstate  Com- 
merce Commission  to  compel  equal  switch- 
ing service  on  cars  destined  to  interstate 
commerce,  did  not,  in  the  absence  of  the 
exercise  by  the  Commission  of  its  power, 
prohibit  states  from  legislating  on  the  sub- 
ject. 

6.  In  AsbeU  v.  Kansas,  209  U.  S.  261,  267, 
62  L.  ed.  778,  781,  28  Sup.  Ct.  Rep.  486,  14 
Ann.  Cas.  1101,  it  was  held  that  Congress, 
in  providing  that  a  certificate  of  inspec- 
tion issued  oy  the  National  Bureau  of  Ani- 
mal Industry  should  entitle  cattle  to  be 
shipped  into  any  state  without  further  in- 
spection, did  not  prevent  a  state  from  penal- 
izing the  importation  of  cattle  which  had 
not  been  inspected  either  by  the  Federal 
Bureau  or  by  designated  state  officials. 

7.  In  Crossman  v.  Lurman,  192  U.  S.  189, 
109,  48  L.  ed.  401,  406,  24  Sup.  Ct.  Hep. 
234,  it  was  held  that  the  Act  of  Congress 
of  August  30,  1890  (26  Stat,  at  L.  414, 
chap.  839,  Comp.  Stat.  1916,  $  8683),  pro- 
hibiting importation  into  the  United  Slates 
of  adulterated  and  unwholesome  fond,  did 
not  prevent  the  states  from  legislating  for 
the  prevention  of  the  sale  of  articles  of 
food  so  adulterated,  as  come  within  valid 
prohibitions  of  their  statutes. 

8.  In  Held  v.  Colorado,  187  U.  S.  137,  149, 
47  L.  ed.  108,  114,  23  Sup.  Ct.  Rep.  92,  12 
Am.  Crim.  Rep.  606,  it  was  held  that  Con- 
gress, by  making  it  an  oflfense  under  the 
Animal  Industry  Act  for  anyone  to  send 
from  state  to  state  cattle  known  to  be  af- 
fected with  communicable  disease,  did  not 
prevent  the  states  from  penalizing  the  im- 
portation of  cattle  without  inspection  by 
designated  state  officials. 

9.  In  Missouri,  K.  ft  T.  R.  Co.  t.  Haber, 
169  U.  8.  633,  623,  42  L.  ed.  878,  881,  18 
Sup.  Ct.  Rep.  488,  it  was  held  that  the 
Federal  Animal  Industry  Act,  making  it  a 
misdemeanor  for  any  person  or  corporation 
to  transport  cattle  known  to  be  affected 
with  contagious  disease,  did  not  prevent  a 
state  from  imposing  a  civil  liability  for 
damages  sustained  by  owners  of  domestic 
cattle  by  reason  of  the  importation  of  such 
diseased   cattle 

10.  In  Smith  v.  Alabama,  124  U.  S.  466, 
482,  31  L.  ed.  608,  613,  1  Inters.  Com.  Rep. 
•  1  Ij.  ed. 


804,  8  Sup.  Ct.  Rep.  664,  it  was  held  that 
Congress  did  not,  by  the  passage  of  the  Act 
to  Regulate  Commerce,  prohibit  the  states 
from  enacting  laws  requiring  persons  to 
undergo  examination  before  being  permitted 
to  act  as  locomotive  engineers. 

11.  In  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.  ed.  819,  it  was  held  that  Congress  did 
not,  by  the  passage  of  many  laws  regulating 
navigation,  with  a  view  to  safety,  and  pro- 
viding for  liability  in  certain  cases  pro- 
hibit the  application  to  an  accident  in  navl- 
Sble  waters  of  a  state  of  a  statute  provid- 
ff  for  liability  for  wrongful  death. 

The  following  cases,  holding  that  the  Fed- 
eral Employers'  Liability  Act  supersedes 
the  common  or  statutory  laws  of  the  states 
relating  to  the  liability  of  railroads  for 
negligent  injuries  to  their  employees  wliile 
engaged  in  interstate  commerce,  are,  of 
course,  wholly  consistent  with  the  cases 
above  referred  to,  the  "field"  of  both  Fed- 
eral and  state  laws  there  under  couaidera- 
lion  being  identical :  Second  Employers'  Lia- 
bility Cases  (Mondou  v.  New  York,  N.  H. 
&  H.  R.  Co.)  223  U.  8.  1,  65,  66  L.  ed.  327, 
348,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875;  Missouri,  K.  k  T. 
R.  Co.  V.  Wulf,  226  U.  S.  670,  676,  67  L. 
ed.  365,  363,  33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1014B,  134;  Michigan  C.  R.  Co.  v.  Vreeland. 
227  U.  S.  50.  6(i.  r>7  L.  ed.  417,  419,  33  Sup. 
Ct.  Rep.  192,  Ann.  Cas.  1914C,  176;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  228  U. 
S.  702,  704,  57  L.  ed.  1031,  1033,  33  Sup. 
Ct.  Rep.  703;  St.  Ix>uis,  S.  F.  L  T.  R.  Co. 
V.  Scale,  229  U.  S.  156,  67  L.  ed.  1129,  33 
Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  156; 
Taylor  v.  Taylor,  232  U.  S.  363,  368,  68  L. 
ed.  638,  640,  34  Sup.  Ct.  Rep.  350,  6  N. 
C.  C.  A.  436;  Seaboard  Air  Line  R.  Co.  v. 
Horton,  233  U.  S.  402,  601,  58  L.  ed. 
1062,  1068,  L.R.A.1915C,  1,  34  Sup.  Ct.  Rep. 
636,  Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834 ; 
Wabash  R.  Co.  v.  Hayes,  234  U.  S.  86, 
89,  68  L.  ed.  1226,  1230,  34  Sup.  Ct.  Rep. 
729,  6  N.  C.  C.  A.  224 :  Toledo,  St.  L.  k  W. 
R.  Co.  V.  Slavin,  236  U.  S.  454,  458,  69  L. 
ed.  671,  673,  35  Sup.  Ct.  Rep.  306 ;  St.  Louis, 
I.  M.  ft  S.  R.  Co.  V.  Craft,  237  U.  S.  648, 
69  L.  ed.  1160,  36  Sup.  Ct.  Rep.  704,  9  N. 
C.  C.  A.  764;  Chicago,  R.  I.  A  P.  R.  Co.  v. 
Devine,  230  U.  S.  62,  54,  60  L.  ed.  140,  142, 
36  Sup.  Ct.  Rep.  27;  Cliicago,  R.  I.  k  P.  R. 
Co.  V.  Wright,  239  U.  S.  648.  661,  60  L. 
ed.  431,  434,  36  Sup.  Ct.  Rep.  185;  Seaboard 
Air  Line  R,  Co.  v.  Kennev,  240  U.  S.  489, 
493,  60  L.  ed.  762,  765,  36  Sup.  Ct.  Rep.  468; 
Osborne  v.  Gray,  241  U.  S.  16.  19,  60  L. 
ed.  865,  867,  36  Sup.  Ct.  Rep.  486. 
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clearly  expressed  in  words,  we  most  con- 
sider all  these  in  order  to  determine  what 
Congress  intended. 

First :  As  to  words  used :  The  act  con- 
tains no  words  expressing  a  will  by  Con- 
gress to  cover  the  whole  field  of  compen- 
sation or  relief  for  injuries  received  by  or 
for  death  of  such  employees  while  en- 
gaged in  interstate  commerce;  or  the 
whole  field  of  carriers'  obligations  in  re- 
lation thereto.  The  language  of  that  act, 
so  far  as  it  indicates  anything  in  this  re- 
spect, points  to  just  the  contrary.  For  its 
title  is:  ''An  Act  Relative  to  the  liabil- 
ity of  Common  Carriers  by  Railroad  in 
Certain  Cases."* 

[159]  Second:  As  to  specific  action 
taken :  The  power  exercised  by  Congress 
is  not  such  that,  when  exercised,  it  nec- 
essarily excludes  the  state  action  here  un- 
der consideration.  It  would  obviously 
have  been  possible  for  Congress  to  pro- 
vide in  terms,  that  wherever  such  injuries 
or  death  result  from  the  railroad's  negli- 
gence, the  remedy  should  be  sought  by 
action  for  damages;  and  wherever  injury 
or  death  results  from  causes  other  than 
the  railroad's  negligence,  compensation 
may  be  sought  under  the  Workmen's 
Compensation  Laws  of  the  states.  Be- 
tween the  Federal  and  the  state  law  there 
would  be  no  conflict  whatsoever.  They 
would,  on  the  contrary,  be  complemen- 
tary. 

Third:  As  to  origin,  puipose,  and 
scope  of  the  Employers'  Liability  Act 
and  the  nature,  methods,  and  means  of 
state  Workmen's  Compensation  Laws: 
The  facts  are  of  common  knowledge.  Do 
they  manifest  that,  by  entering  upon  one 
section  of  the  field  of  indemnity  or  relief 
for  injuries  or  death  suffered  by  em- 
ployees engaged  in  interstate  commerce. 
Congress  purposed  to  occupy  the  whole 
field  f 

(A)  The  origin  of  the  Federal  Employers' 

Liability  Act. 

By  the  common  law  as  administered  in 


the  several  states,  the  emplo3*ee,  like  every 
other  member  of  the  community,  was  ex- 
pected to  bear  the  risks  necessarily  at- 
tendant upon  life  and  work,  subject  only 
to  the  right  to  be  indemnified  for  any  loss 
inflicted  by  wrongdoers.  The  employer, 
like  every  other  member  of  the  couunun- 
ity,  was  in  theory  liable  to  all  others  for 
loss  resulting  from  his  wrongs ;  the  scope 
of  his  liability  for  wrongs  being  ampli- 
fied by  the  doctrine  of  respondeat  superi- 
or. This  legal  liability,  which,  in  theory, 
applied  between  employer  and  employee 
as  well  as  between  others,  came,  in  course 
of  [160]  time,  to  be  seriously  impaired 
in  practice.  The  protection  it  pro\ided 
employees  seemed  to  wane  as  the  need  for 
it  grew.  Three  defenses — the  doctrines  of 
fellow  servant's  negligence,  of  assumption 
of  risk,  and  of  contributory  negligence, 
rose  and  flourished.  When  applied  to 
huge  organizations  and  hazardous  occupa- 
tions, as  in  railroading,  they  practically 
abolished  the  liability  of  employers  to 
employees;  and  in  so  doing  they  worked 
great  hardship  and  apparent  injustice. 
The  wrongs  suffered  were  flagrant;  the 
demand  for  redress  insistent;  and  the 
efforts  to  secure  remedial  legislation 
widespread.  But  the  opponents  were 
alert,  potent,  and  securely  intrenched. 
The  evils  of  the  fellow  servant  rule  as 
applied  to  railroads  were  recognized  as 
early  as  1856,  when  Georgia  passed 
the  flrst  law  abolishing  the  defense. 
Between  the  passage  of  that  act  and 
the  passage  of  the  first  Federal  Em- 
ployers' Liability  Act  (Act  of  June 
11,  1906,  34  Stat,  at  L.  232,  chap. 
3073),  fifty  years  elapsed.  In  those  fifty 
years  only  four  more  states  had  wholly 
abolished  the  defense  of  fellow  servant's 
negligence.  Furthermore,  in  only  one 
state  had  a  statute  been  passed  making 
recovery  possible  where  the  employee  had 
been  guilty  of  contributory  negligence.* 
Meanwhile,  the  number  [161]  of  acci- 
dents to  railroad  employees  had  become 
appalling.  In  the  year  1905-06  the  num- 
ber killed  while  on  duty  was  3,807,  and 


ft  The  title  of  this  act  may  be  profitably 
compared  with  that  of  the  bill  (not  enacted) 
prepared  by  the  Employers'  Liability  and 
Workmen's  Compensation  Commission  pur- 
suant to  Joint  Resolution  No.  41,  approved 
June  25,  1910  (36  Stat,  at  L.  884),  pro- 
posing a  Federal  Workmen's  Compensation 
Law,  which  reads:  "A  Bill  to  Provide  an 
Exclusive  Remedy  and  Compensation  for 
Accidental  Injuries  BesuHing  in  Disability 
or  Death  to  Employees  of  Common  Carriers 
bv  Bailroad  Engaged  in  Interstate  or  For- 
eign Commerce,  or  in  the  District  of  Colum- 
bia, and  for  other  Purposes."  (Sen.  Doc. 
338,  p.  107,  62d  Cong.  2d  Sess.) 
105S 


s  At  the  time  the  flrst  Federal  Employers' 
Liability  Act  was  passed  the  so-called  com- 
mon-law defenses  remained  in  force,  in 
large  part,  in  most  of  the  slates,  as  to  rail- 
road employees. 

A.  The  fellow  servant  rule. —  (See  com- 
pilation of  statutes  in  "Liability  of  Em- 
ployers," Senate  Hearings  1906,  pp.  183- 
288;  and  in  Senate  Document  No.  207,  60th 
C<mgress,  1st  Session.) 

(1)  It  had  been  completely  abolished  as 
to  railroad  employees  in  only  f^ve  states: 
Georgia  (1856),  Kansas  (1874),  North 
Carolina  (1897),  Colorado  (1901),  North 
DakoU  (1903). 

244  V.  S. 


1916. 


NEW  YORK  C.  B.  CX).  v.  WINFIELD. 


161-168 


the  number  injured  55,524J  The  pro- 
motors  of  remedial  action,  unable  to 
overcome  the  efficient  opposition  pre- 
ficnted  in  the  legislatures  of  the  several 
stntes,  sought  and  secured  the  powerful 
support  of  the  President.*  Congress  was 
appealed  to  and  used  its  pK)wer  [162] 
over  interstate  commerce  to  afford  re- 
lief. The  promotion  of  safety  was,  of 
course,  referred  to  in  the  committee's 
report  as  justifying  congressional  ac- 
tion; but  the  moving  cause  for  the  Fed- 
eral Employers'  Liability  Act  was  not 
the  desire  to  promote  safety  or  to  secure 
uniformity,  as  in  standardizing  equip- 
ment  by   the  Safety  Appliance  Acts.^ 


There  was,  in  the  nature  of  things,  no 
more  reason  for  providing  a  Federal 
remedy  for  negligent  injury  to  em- 
ployees, than  there  would  have  been  for 
providing  such  a  remedy  for  negligent 
injury  to  passengers  or  to  other  mem- 
bers of  the  public.  The  Federal  Em- 
ployers' Liability  Act  was,  in  a  sense, 
emergency  legislation.  The  circmn- 
atances  [163]  attending  its  passage 
were  such  as  to  preclude  the  belief  that 
thereby  Congress  intended  to  deny  to 
the  states  the  power  to  provide  for  com- 
pensation or  relief  for  injuries  not  cov- 
ered by  it. 


(2)  It  remained  in  full  force,  or  substan- 
tially BO,  in  twenty-five  states  or  territories : 
Arizona,  California,  Connecticut,  Delaware, 
Idaho,  Illinois,  Kentucky,  Louisiana,  Miehi- 
can,  Maine,  Maryland,  Nebraska,  Nevada, 
New  Hampshire,  New  Jersey,  New  Mexico, 
Oklahoma,  Pennsylvania,  Rhode  Island, 
South  Dakota,  Tennessee,  Vermont,  Wash- 
ington, West  Virginia,  Wyoming. 

(3)  In  sixteen  other  states  it  had  been 
Tnodified;  abolished  either  as  to  certain 
more  dangerous  kinds  of  work,  or  as  to  cer- 
tain classes  of  employees:  Alabama,  Ar- 
kansas, Florida,  Indiana,  Iowa,  Massachu- 
setts, Minnesota,  Mississippi,  Missouri,  New 
York,  Oregon,  South  Carolina,  Texas,  Utah, 
Virginia,  Wisconsin. 

(4)  The  passage  of  the  first  Federal  act 
immediately  stimulated  further  state  legis- 
lation. In  1007  the  fellow  servant  rule  was 
abolished  as  to  railroads  in  Arkansas,  Nev- 
ada, Oklahoma,  South  Dakota;  and  largely 
in  California,  Nebraska,  Pennsylvania,  ana 
Wisconsin. 

B.  Contributory  negligence. — (See  com- 
pilations cited  supra.) 

(1)  In  all  but  one  state  there  had  been 
no  statutory  change  of  the  rule  that  con- 
tributory negligence  constituted  a  complete 
defense.  Georgia  (1805)  had  substituted 
the  comparative-negligence  doctrine.  In 
Kansas  and  Illinois  early  cases  at  common 
law  seeming  to  apply  this  doctrine  had  been 
repudiated.  The  cmnmon  law  of  Tennessee 
also  contained  some  traces  of  the  doctrine. 

(2)  During  the  year  following  the  pas- 
sage of  the  first  Federal  act,  which  adopted 
the  rule  of  comparative  negligence,  with 
mitigation  of  damages  proportionate  to  the 
degree  of  plaintiff's  negligence,  several 
states  introduced  this  modification:  Nebras- 
ka, Nevada,  North  Dakota,  South  Dakota, 
Wisconsin. 

C.  Assumption  of  risk — (See  the  com- 
pilation cited  supra.) 

The  harshness  of  this  rule  had  been  miti- 
gated by  statute  or  other  statutory  action 
taken  in  only  fourteen  states:  Alabama, 
California,  Colorado,  Georgia,  Massachu- 
setts, Mississippi,  New  Mexico,  New  York, 
North  Carolina,  Ohio,  Oregon,  South  Caro- 
lina, Texas,  Virginia.  In  1007  Iowa  abol- 
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ished  the  rule  as  to  employees  giving  notice 
of  a  known  defect. 

f  See  Report  of  Interstate  Commerce  Com- 
mission for  the  year  1006.  Summaiy  of 
Casualties,  Table  A,  p.  161. 

>  President's  Messages  December  2,  1002 : 
December  6,  1004;  December  5,  1006;  Janu- 
ary 31,  1008. 

^The  following  facts  are  significant  as 
showing  that  employers'  liability  was  not 
deemed  a  factor  m  safety  to  employees  or 
the  public,  or  a  matter  in  which  uniformity 
was  desirable,  or  as  otherwise  presei^bing  a 
railroad  problem: 

(1)  The  Annual  Reports  of  the  Interstate 
Commerce  Commission  to  Congress  for  the 
eleven  years  ending  December,  1008,  deal 
each  year  at  large  ^th  accidents,  casualties 
to  employees,  and  the  promotion  of  safety. 
These  reports  contain  numerous  recom- 
mendations for  legislation  conceminff  safe- 
ty appliances,  hours  of  labor,  block  signals, 
train  control,  inspection,  and  accident  re- 
porting; but  no  recommendation  or  even 
mention  of  employers'  liability. 

(2)  The  National  Convention  of  Rail- 
road Commissioners,  an  association  com- 
prising the  commissioners  of  the  several 
states,  is  formed  for  the  purpose  of  discuss- 
ing and  aiding  in  the  solution  of  American 
railroad  problems.  Likewise,  in  its  reports 
for  eleven  years  ending  October,  1008,  no 
reference  has  been  found,  either  in  the  an- 
nual president's  address,  or  in  ttie  renort  of 
the  committee  on  legislation,  or  in  tne  dis- 
cussions, to  the  subject  of  employers'  lia- 
bility; or  any  mention  of  the  passage  by 
Congress  of  the  two  Employers'  Liability 
Acts,  or  of  the  decision  of  this  court  on  the 
first  act. 

The  absence  of  such  reference  Is  partic- 
ularly noteworthy  in  the  legislative  report 
for  the  year  1008,  pp.  218-233,  whicm  is 
devoted  to  a  consideration  of  harmonious 
or  uniform  legislation.  It  contains  a  rteum^ 
of  the  legislation  in  Congress  recommended 
and  supported  by  the  National  Convention 
of  Railroad  Commissioners  during  a  period 
of  nineteen  years  and  attendances  at  oon- 
gressional  hearings  on  safety  sppliances, 
block  signal,  and  hours  of  labor  legislation. 
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(B)  The  scope  of  the  Federal  Employ- 

ers' Liability  Act. 

(1)  The  act  leaves  uncovered  a  large 
part  of  the  injuries  which  result  from 
the  railroads'  negligence.  The  decision 
of  this  court  in  the  first  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S,  463,  52  L.  ed.  297,  28 
Sup.  Ct.  Rep.  141,  had  declared  that 
Congress  lacked  power  to  legislate  in  re- 
spect to  any  injuries  occurring  otherwise 
than  to  employees  engaged  in  interstate 
commerce.  Later  decisions  disclose  bow 
large  a  part  of  the  injuries  resulting 
from  the  railroads'  negligence  are  thus 
excluded  from  the  operation  of  the  Fed- 
eral law.  For  the  act  was  held  to  apply 
only  to  tliose  directly  engaged  in  inter- 
state commerce.  This  excludes  not  only 
those  engaged  in  intrastate  commerce, 
but  also  the  many  who — ^while  engaged 
on  work  for  interstate  commerce,  as  in 
repairing  engines  or  cars — are  not  di- 
rectly engaged  in  it.  Likewise  it  ex- 
cludes employees  who,  though  habitually 
engaged  directly  in  interstate  commerce, 
happen  to  be  injured  or  killed  through 
the  railroads'  negligence,  while  perform- 
ing some  work  in  intrastate  commerce.^® 

(2)  The  act  leaves  uncovered  all  of 
the  injuries  which  result  otherwise  than 
from  the  railroad's  negligence,  though 
occurring  when  the  employee  is  engaged 
directly  in  interstate  commerce. 

The  scope  of  the  act  is  so  narrow  as  to 
preclude  the  belief  that  thereby  Con- 
gress intended  to  deny  to  the  states 
[164]  the  power  to  provide  compensa- 
tion or  relief  for  injuries  not  covered  by 
it 

(C)  The  purpose  of  the  Employers'  lia- 

bility Act 

The  facts  showing  the  origin  and  scope 
of  the  act  discussed  above  indicate  also 
its  purpose.    It  was  to  end  the  denial  of 

10  Compare  Illinois  C.  R.  Co.  v.  Behrens, 
233  U.  S.  473,  58  L.  ed.  1051,  34  Sup.  Ct. 
Rep.  646,  Ann.  Cas.  1914C,  163,  10  N.  C. 
C.  A.  153:  New  York  C.  R.  Co.  v.  Carr, 
238  U.  8.  260,  59  L.  ed.  1298,  35  Sup.  Ct. 
Rep.  780,  7  N.  C.  C.  A.  1;  Delaware,  L.  ft 
W.  R.  Co.  v.  Yurkonie,  238  U.  S.  439,  59 
L.  ed.  1397,  35  Sup.  Ct  Rep.  902;  Shanks 
V.  Delaware,  L.  k  W.  R.  Co.  239  U.  S.  556, 
60  L.  ed.  436,  L.R.A.1916C,  797,  36  Sup.  Ct. 
Rep.  188;  Chicago,  B.  ft  Q.  R.  Co.  v.  Har- 
rington, 241  U.  S.  177,  60  L.  ed.  941,  36 
Sup.  Ct.  Rep.  517,  11  N.  C.  C.  A.  992;  Erie 
R.  Co.  v.  Welsh,  242  U.  S.  303,  ante,  319, 
37  Sup.  Ct.  Rep.  116;  Rajmond  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  243  U.  S.  43,  ante,  583, 
.37  Sup.  Ct.  Rep.  268. 
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the  right  to  damages  for  injuries  due  to 
the  nulroads'  negligence, — a  right  denied 
under  judicial  decisions  through  the  in- 
terposition of  the  defenses  of  fellow  serv- 
ant, assumption  of  risk,  and  contributory 
negligence.  It  was  not  the  purpose  of 
the  act  to  deny  to  the  states  the  power  to 
grant  tJie  whoUy  new  right  to  protection 
or  relief  in  the  case  of  injuries  suffered 
otherwise  than  through  fault  of  the  rail- 
roads. 

The  Federal  Employers'  Liability  Act 
was,  in  no  respect,  a  departure  from  the 
individualistic  basis  of  right  and  of  lia- 
bility. It  was,  on  the  contrary,  an  at- 
tempt to  enforce  truly  and  impartially 
the  old  conception  of  justice  as  between 
individuals.  The  common-law  liability 
for  fault  was  to  be  restored  by  removing 
the  abuses  which  prevented  its  full  and 
just  operation.  The  liability  of  the  em- 
ployer under  the  Federal  act,  as  at  com- 
mon law,  is  merely  a  penalty  for  wrong- 
doing. The  remedy  assu|«d  to  the  em- 
ployee is  merely  a  more  efficient  means 
of  making  the  wrongdoer  indemnify  him 
whom  he  has  wrong^.  This  limited  pur- 
pose of  the  Employers'  Liability  Act  pre- 
cludes the  belief  that  Congress  intended 
thereby  to  deny  to  the  states  the  power 
to  proWde  compensation  or  relief  for  in- 
juries not  covered  by  the  act. 

(D)    The  nature   of   Workmen's    Com- 
pensation Acts. 

In  the  effort  to  remove  abuses,  a  study 
had  been  made  of  facts,  and  of  the 
world's  experience  in  dealing  with  in- 
dustrial accidents.  That  study  uncovered 
as  fiction  many  an  assumption  upon 
which  American  judges  and  lawyers  had 
rested  comfortably.  The  conviction  be- 
came widespread  that  our  individualistic 
conception  of  rights  and  liability  no  long- 
er furnished  an  adequate  basis  for  deal- 
ing [165]  with  accidents  in  industry.  It 
was  seen  that  no  system  of  indemnity 
dependent  upon  fault  on  the  employers' 
part  could  meet  the  situation,  even  if  the 
law  were  perfected  and  its  administra- 
tion made  exemplary*.  For,  in  probably 
a  majority  of  cases  of  injury,  there  was 
no  assignable  fault;  and  in  many  more 
it  must  be  impossible  of  proof.  It  was 
uiiged :  Attention  should  be  directed,  not 
to  the  employer's  fault,  but  to  the 
employee's  misfortune.  Compensation 
should  be  general,  not  sporadic;  certain, 
not  conjectural;  speedy,  not  delayed; 
definite  as  to  amount  and  time  of  pay- 
ment; and  so  distributed  over  long  peri- 
ods as  to  insure  actual  protection  against 
lost  or  lessened  earning  capacity.    To  a 
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system  making  such  provision,  and  not 
to  wasteful  litigation,  dependent  for  sue- 
c^s  upon  the  coincidence  of  fault  and 
the  ability  to  prove  it,  society,  as  well 
as  the  individual  employee  and  his  de- 
pendents, must  look  for  adequate  pro- 
tection. Society  needs  such  a  protection 
as  much  as  the  individual;  because  ulti- 
mately society  must  bear  the  burden, 
financial  and  otherwise,  of  the  heavy 
losses  which  accidents  entail.  And  since 
accidents  are  a  natural,  and  in  part  an 
inevitable,  concomitant  of  industry  as 
now  practised,  society,  which  is  sensed 
thereby,  should  in  some  way  provide  the 
protection.  To  attain  this  end,  co-opera- 
tive methods  mnst  be  pursued ;  some  form 
of  insurance, — that  is,  some  form  of  taxa- 
tion. Such  was  the  contention  which  has 
generally  prevailed.  Thus,  out  of  the 
attempt  to  enforce  individusl  justice  grew 
the  attempt  to  do  social  justice.  But 
when  Congress  passed  the  Employers' 
Liability  Act  of  April  22, 1908  [36  Stat, 
at  L.  65,  chap.  149,  Comp.  Stat.  1916, 
I  8657],  these  truths  had  gained  little 
recognition  in  the  United  States.  Not 
one  of  the  thirty-seven  states  or  terri- 
tories which  now  have  Workmen's  Com- 
pensation Laws  had  introduced  the  sys- 
tem. Tet  the  conception  and  value  of 
compensation  laws  was  not  unknown  to 
Gpngress.  It  then  had  under  considera- 
tion the  first  Compensation  Law  for  Fed- 
eral Employees  which  was  enacted  [166] 
in  the  following  month  (Act  of  May  30, 
1908,  35  Stat,  at  L.  556,  chap.  236).  The 
need  of  its  speedy  passage  bad  been 
called  to  the  attention  of  Congress  by  the 
President  in  the  same  special  message 
which  urged  the  passage  of  this  Employ- 
ers' Liability  Act. 

Can  it  be  contended  that  Congress,  by 
simply  passing  the  Employers'  Liability 
Act,  prohibited  the  states  firom  providing 
in  any  way  for  the  maintenance  of  such 
employees  (and  their  dependents)  for 
whose  injuries  a  railroad,  innocent  of  all 
fault,  could  not  be  called  upon  to  mal^ 
indemnity  under  that  actf  It  is  the  state 
which  is  both  primarily  and  ultimately 
concerned  with  the  care  of  the  injured 
and  of  those  dependent  upon  him,  even 
though  the  accident  may  occur  while  the 
employee  is  engaged  directly  in  interstate 
commerce.  Upon  the  state  falls  the  finan- 
cial burden  of  dependency,  if  provision 
be  not  otherwise  made.  Upon  the  state 
falls  directly  the  far  heavier  burden  of 
the  demoralization  of  its  citizenry  and  of 
the  social  unrest  which  attend  destitution 
and  the  denial  of  opportunity.  Upon  the 
state  also  rests,  under  our  dual  system  of 
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government,  the  duty  owed  to  the  in- 
dividual, to  avert  miseiy  and  promote 
happiness  so  far  as  possible.  Surely  we 
may  not  impute  to  Congress  the  will  to 
deny  to  the  states  the  power  to  perform 
either  this  duty  to  humanity  or  their  fun- 
damental duty  of  self-preservation.  And 
if  the  states  are  left  free  to  provide  com- 
pensation, what  is  there  in  the  Employers' 
Liability  Act  to  show  an  intent  on  the 
part  of  Congress  to  deny  to  them  the 
power  to  make  the  provision  by  raising 
the  necessary  contributions,  in  the  first 
instance,  through  employers! 

(E)  Methods  and  means  of  Workmen's 
Compensation  Laws. 

The  principle  underlying  Workmen's 
Compensation  Laws  is  the  same  in  all  the 
states.  The  methods  and  means  by  which 
that  principle  is  carried  out  vary  ma- 
terially. The  principle  is  that  of  insur- 
ance, the  premiums  [167]  to  which  are 
contributed  by  employers  generally.  How 
the  insurance  fund  shall  be  raised  and 
administered ;  what  the  scale  of  compen- 
sation or  relief  shall  be;  how  the  con- 
tributing groups  of  employers  shall  be 
formed ;  whether  or  not  a  state  fund  shall 
be  created;  whether  the  individual  em- 
ployer shall  be  permitted  to  become  a 
self -insurer;  whether  he  shall  be  per- 
mitted to  deal  directly  with  the  employee 
in  making  settlement  of  the  compensa- 
tion to  be  awarded;  on  all  these  ques- 
tions the  laws  of  the  several  states  do 
and  properly  may  differ  radically. 

What  methods  and  means  the  state 
shall  adopt  in  order  to  provide  compen- 
sation for  injuries  to  citizens  or  resi- 
dents where  Congress  has  left  it  free  to 
legislate  rests  (subject  to  constitutional 
limitations)  wholly  within  the  judgment 
of  the  state.  It  might  conclude,  in  view 
of  the  hazard  involved,  that  no  one  should 
engage  in  the  occupation  of  railroading 
without  providing  against  the  financial 
consequences  of  accidents  through  con- 
tributing an  adequate  amount  to  an  ac- 
cident insurance  fund.  It  might  con- 
clude that  it  was  wise  to  make  itself  the 
necessary  contributions  to  such  a  fund, 
out  of  mone3rs  raised  from  general  taxa- 
tion. Or  it  might  conclude,  as  the  state 
of  Washington  did,  that  the  fairest  and 
wisest  form  of  taxation  for  the  purpose 
was  to  impose  upon  the  employer  direct- 
ly the  duty  of  making  the  required  con- 
tributions,— ^relying  upon  the  laws  of 
trade  to  effect,  through  the  medium  of 
transportation  charges,  an  equitable  dis- 
tribution of  the  burden.    The  method  1^ 
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suggested  is  pursued  in  substance  also  by 
the  state  of  New  York.  In  its  essence 
the  laws  of  the  states  are  the  same  in  this 
respecti  as  is  shown  in  Mountain  Tim- 
ber Co,  V.  Washington,  243  U.  S.  219, 
ante,  685,  37  Sup.  Ct.  Rep.  260.  It  is 
misleading  to  speak  of  the  new  obliga- 
tion of  the  employer  to  contribute  to 
compensation  for  injuries  to  workmen  as 
an  increase  of  the  "employer's  liability." 
It  is  not  a  liability  for  a  violation  of  a 
duty.  It  is  a  direct — a  primary — obliga- 
tion in  the  nature  of  a  tax.  And  the 
right  [168]  of  the  employee  is  as  free 
from  any  suggestion  of  wrong  done  to 
him  as  the  new  right  granted  by  Mothers' 
Pension  Laws. 

(F)  Federal  and  state  legislation  are  not 

in  conflict 

The  practical  difficulty  of  determining 
in  a  particular  case,  according  to  pres- 
ence or  absence  of  railroad  fault,  wheth- 
er indemnity  is  to  be  sought  under  the 
Federal  Employers'  Liability  Act  or  un- 
der a  state  compensation  law,  affords,  of 
course,  no  reason  for  imputing  to  Con- 
gress the  will  to  deny  to  th€  states  power 
to  afford  relief  through  such  a  system. 
The  difficulty  and  uncertainty  is,  at  worst, 
no  gi'eater  than  that  which  now  exists  in 
so  many  cases  where  it  is  necessary  to 
determine  whether  the  employee  was,  at 
the  time  of  the  accident,  engaged  in  in- 
terstate or  intrastate  commerce.*^  Ex- 
pedients for  minimizing  inherent  difficul- 
ties will  doubtless  be  found  by  exper- 
ience. All  the  difficulties  may  conceiv- 
ably be  overcome  in  practice.  Or  they 
may  prove  so  great  as  to  lead  Congress 
to  repeal  the  Federal  Employers'  lia* 
bility  Act  and  leave  to  the  states  (which 
alone  can  deal  comprehensively  with  it), 
the  whole  subject  of  indemnity  and  com- 
pensation for  injuries  to  employees, 
whether  engaged  in  interstate  or  intra- 
state commerce,  and  whether  such  inju- 
ries arise  from  negligence  or  without 
fault  of  the  employer. 

We  are  admonished  also  by  another 

11  The  number  of  cases  on  the  October, 
1015,  term  of  this  court,  was  1,060.  Of 
these  03  involved  one  or  more  questions 
arising  under  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1008.  Of  these  03 
cases,  37  presented  the  question  whether  or 
not  the  employee  was  engaged  in  interstate 
commerce  or  infrostate  commerce.  In  52 
of  the  cases  the  question  was  presented 
whether  there  was  evidence  of  ne.clijrence  on 
the  part  of  defendant.  In  24  of  the  cases 
the  question  was  also  presented  whether  or 
not  the  employee  had  assumed  the  risk. 
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weighty  consideration  not  to  impute  to 
Congress  the  will  to  deny  to  the  states 
this  power.  The  subject  of  compensa- 
tion for  [169]  accidents  in  industry  is 
one  peculiarly  appropriate  for  state  leg- 
islation. There  must,  necessarily,  be  great 
diversity  in  the  conditions  of  living  and 
in  the  needs  of  the  injured  and  of  his 
dependents,  according  to  whether  they 
reside  in  one  or  the  other  of  our  states 
and  territories,  so  widely  extended.  In 
a  large  majority  of  instances  they  reside 
in  the  state  in  which  the  accident  occurs. 
Though  the  principle  that  compensation 
should  be  made,  or  relief  given,  is  of 
universal  application,  the  great  diversity 
of  conditions  in  the  different  sections  of 
the  United  States  may,  in  a  wise  applica- 
tion of  the  principle,  call  for  differences 
between  states  in  the  amount  and  method 
of  compensation,  the  periods  in  which 
payment  shall  be  made,  and  the  methods 
and  means  by  which  the  funds  shall  be 
raised  and  distributed.  The  field  of  com- 
pensation for  injuries  appears  to  be  one 
in  which  uniformity  is  not  desirable,  or 
at  least  not  essential  to  the  public  wd- 
fare. 

The  contention  that  Congress  has,  by 
legislating  on  one  branch  of  a  subject 
relative  to  interstate  commerce,  pre-empt- 
ed the  whole  field,  has  been  made  often 
in  this  court;  and,  as  the  cases  above 
cited  show,  has  been  repeatedly  rejected 
in  cases  where  the  wiU  of  Congress  to 
leave  the  balance  of  the  field  open  to 
state  action  was  far  less  clear  than  un- 
der the  circumstances  here  considered. 
Tested  by  those  decisions  and  by  the  rules 
which  this  court  has  framed  for  its  guid- 
ance, I  am  of  opinion,  as  was  said  in 
Atlantic  Coast  Line  R.  Co.  v.  Qeorgia, 
2M  U.  S.  280,  294,  68  L.  ed.  1312,  1319, 
34  Sup.  Ct.  Rep.  829,  that  "the  intent  to 
supersede  the  exercise  of  the  state  police 
power  with  respect  to  this  subject  can- 
not be  inferred  from  the  restricted  action 
which  thus  far  has  been  taken."  The 
Qpld  covered  by  Congress  was  a  limited 
field  of  the  carrier's  liability  for  negli- 
gence, not  the  whole  field  of  tho  car- 
rier's obligation  arising  from  accident*^. 
I  find  no  justification  for  imputing  to 
Congress  the  will  to  deny  to  a  laree  class 
of  persons  engaged  in  a  necessarily 
[170]  hazardoas  occupation"  and  oth- 
erwise unprovided  for,  the  protection  af- 
•^^— ^— ^-^-^■^^—  .^ —    « 

MThe  experience  of  the  organization 
[Brotherhood  of  Lofomotive  Firemen  and 
Enginemen]  shows  that  more  than  60  per 
cent  of  all  deaths  and  disabilities  are  caused 
by  railroad  accidents.  W.  S.  Carter,  Sen, 
Doc.  640,  p.  137,  64th  Cong.  1st  Seas. 
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forded  by  beneficent  statutes  enacted  in 
the  long-deferred  performance  of  an  in- 
sistent duty  and  in  a  field  peculiarly  ap- 
propriate for  state  action. 

Mr.  Justice  Clarke  concurs  in  this  dis- 
sent 


BRIE  RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

AMY  L.  WINFIELD. 

(See  S.  C.  Reporter's  ed.  170-174.) 

Commerce  —  excluslveness  of  Federal 
regulation  —  employers'  liability. 

1.  Congress  intended  the  Employers' 
Liability  Act  of  April  22,  1008  (35  Stat, 
at  L.  65,  chap.  140,  Comp.  Stat  1016,  § 
8657),  regulating  the  liability  of  an  in- 
terstate railway  carrier  in  case  of  the  in- 
jury or  death  of  an  employee  when  em- 
ployed in  interstate  commerce,  to  be  as  com- 
prehensive of  those  instances  in  which  it 
excludes  liability,  i.  e.,  where  there  is  no 
causal  negligence  for  which  the  carrier  is 
responsible,  as  of  those  in  which  liability 
is  imposed,  and  in  both  classes  such  act  is 
paramount  to,  and  exclusive  of,  state  regu- 
lation. 

[For  other  cases,  bcp:  Commerce,  I.  c.  In 
Digest   Sup.   Ct    1908.1 

Master  and  .servant  —  en&ployers'  liabil- 
ity —  wlien  servant  Is  engaged  In  In- 
terstate commerce. 

2.  An  employee  of  an  interstate  rail- 
way carrier  in  charge  of  a  switch  engine 
who  was  killed  while  leaving  the  yards 
after  his  day's  work,  which  had  Included 
employment  in  both  interstate  and  intra- 
state commerce,  was,  at  the  time  of  the 
accident,  employed  in  interstate  conunerce 
within  the  meaning  of  the  Federal  Em- 
ployers' Liability  Act  of  April  22,  1008  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1016, 
§  8657 ) ,  governing  the  liability  of  such  car- 
riers for  the  death  or  injury  of  their  em- 
ployees when  employed  in  interstate  com- 
merce. 

[For  other  cases,  see  Muster  and  Servant,  II. 
a,  in  Digest  Sup.  Ct.  1908.] 

Ck>mmorce  —  conflicting  state  and  Fed- 
eral regulation  —  employer's  liability 
—  workmen's  compensation. 

3.  The  operation  of  the  Federal  Em- 
ployers* Liabilit^f  Act  of  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1016, 
§  8657),  governing  the  liability  of  inter- 
state railway  carriers  for  the  death  or  in- 


jury of  their  employees  while  employed  in 
interstate  commerce,  cannot  be  interfered 
with  by  a  state  either  by  putting  the  car- 
riers and  their  employees  to  an  election  be- 
tween the  provisions  of  that  statute  and  a 
state  Workmen's  Compensation  Act,  as  is 
attempted  by  N.  J.  Laws  1011,  chap.  05, 
or  by  imputing  such  an  election  to  them 
by  a  statutory  presumption. 
[For  other  cases,  sec  Commerce,  L  e.  In 
Digest  Sup.  Ct.  1008.] 

[No.  353.] 

Argued  March  1,  1016.  Restored  to  docket 
for  reargument  November  13,  1016.  Re- 
argued February  1  and  2,  1017.  Decided 
May  21,  1917. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeak  of  the  State  of  New  Jersey 
to  review  a  judgment  which  reversed  a 
judgment  of  the  Supreme  Court  of  the 
state,  reversing  a  judgment  of  the  Court 
of  Common  Pleas  of  Hudson  County, 
which  had  awarded  compensation  to  a 
dependent  under  a  state  Workmen's 
Compensation  Act.    Reversed. 

See  same  case  below,  88  N.  J.  L.  619, 
96  Atl.  394. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  8.  Hobart  and  Gilbert 
OoUins  argued  the  cause  and  filed  a  brief 
for  plaintiff  in  error: 

If  the  accident  had  occurred  while 
the  defendant  was  drilling  cars  contain- 
ing both  interstate  and  intrastate  ship- 
ments, no  question  could  be  raised  as  to 
the  application  of  the  Federal  statute. 

Pederson  v.  Delaware,  L.  &  W.  R.  Co, 
229  U.  S.  146,  67  L.  ed.  1125,  33  Sup. 
Ct.  Rep.  648,  Ann.  Cas.  1914C,  153,  3 
N.  C.  C.  A.  779 ;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Scale,  229  U.  S.  156,  57  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  Ann.  Cas. 
1914C,  156 ;  Illinois  C.  R.  Co.  v.  Behrens, 
233  U.  S.  473,  58  L.  ed.  1051,  34  Sup.  Ct. 
Rep.  646,  Ann.  Cas.  1914C,  163,  10  N. 
C.  C.  A.  153,  133  C.  C.  A.  639,  217  Fed. 
967;  New  York  C.  &  H.  R.  R.  Co.  v. 
Carr,  238  U.  S.  260,  59  L.  ed.  1298,  35 
Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A.  1; 
Pennsylvania  Co.  v.  Donat,  239  U.  S.  50, 
60  L.  ed.  139,  36  Sup.  Ct.  Rep.  4;  Sea- 
board Air  Line  R.  Co.  y.  Koennecke,  239 
U.  S.  352,  60  L.  ed.  324,  36  Sup.  Ct.  Rep. 
126,  11  N.  C.  C.  A.  165;  Central  R.  Co. 


Note. — On  Workmen's  Compensation 
Acts,  generally — see  notes  to  Milwaukee 
y.  Miller,  L.R.A.1916A,  23,  and  Linnane 
y.  -ffitna  Ins.  Co.  L.R.A.1917D,  80. 

On  the  constitutionality,  application, 
and  effect  of  Federal  Employers'  Act — 
see  notes  to  Lamphere  y.  Oregon  R.  & 
Nav.  Co.  47  L.R.A.(N.S.)  38,  and  Sea- 
•  1  L.  ed. 


board  Air  Line  R.  Co.  v.  Horton,  L.R.A. 
1915C,  47. 

On  the  Constitutionality  of  Work- 
men's Compensation  and  Industrial  In- 
surance Statutes — see  notes  to  Jensen 
V.  Southern  P.  Co.  L.R.A.1916A,  409,  and 
Hunter  v.  Colfax  Consol.  Coal  Co.  L.R.A. 
1917D,  5L 
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V.  ColasurdOy  113  C.  C.  A.  379,  192  Fed. 
901;  Darr  y.  Baltimore  &  0.  R.  Co.  197 
Fed.  665;  Northern  P.  R.  Co.  v.  Maerkl, 
117  C.  C.  A.  237, 198  Fed.  1;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Glinn,  136  C.  C. 

A.  46,  219  Fed.  148;  Chicago,  K.  &  S. 
R.  Co.  y.  Eandlesparker,  148  C.  C.  A.  17, 
234  Fed.  1;  Peery  y.  Illinois  C.  R.  Co. 
123  Minn.  264,  143  N.  W.  724;  Horton 
V.  Oregon-Washington  R.  &  Nav.  Co.  72 
Wash.  503,  47  L.R.A.(N.S.)  8,  130  Pac. 
897;  Montgomery  y.  Southern  P.  Co.  64 
Or.  597,  47  L.R.A.(N.S.)  13,  131  Pac. 
507:  Chesapeake  &  O.  R.  Co.  y.  Kom- 
hoff,  167  Ky.  353,  180  S.  W.  523;  Will- 
eyer  y.  Delaware,  L.  &  W.  R.  Co.  87  N. 
J.  L.  348,  94  AtL  595,  —  N.  J.  — ,  99 
AtL  321;  Barlow  y.  Lehurh  Valley  R. 
Co.  214  N.  Y.  116, 107  N.  E.  814;  South- 
em  P.  Co.  y.  Pillsbury,  170  CaL  782, 
LJI.A.1916E,  916, 151  Pac  277. 

The  accident  in  the  present  case 
happened  just  after  the  decedent  had 
left  his  engine  and  was  starting  to  walk 
home  across  the  tracks  in  the  railroad 
yard.  If  suit  had  been  brought  under 
the  Federal  statute  on  the  theory  that 
the  accident  was  due  to  some  negligence 
on  the  part  of  the  defendant  or  its  offi- 
cers, agents,  or  employees,  we  submit 
that  the  Federal  statute  would  haye  been 
held  applicable  on  the  ground  that  the 
accident  happened  while  the  decedent 
was  still  on  duty. 

Missouri,  K.  ft  T.  R.  Co.  y.  United 
States,  231  U.  S.  112,  58  L.  ed.  144,  34 
Sup.  Ct.  Rep.  26;  North  Carolina  R.  Co. 
y.  Zachary,  232  U.  S.  248,  58  L.  ed.  591, 

34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C.  A.  109;  Chicago  &  N.  W. 
R.  Co.  y.  Gray,  237  U.  S.  399,  59  L.  ed. 
1018,  35  Sup.  Ct.  Rep.  620,  9  N.  C.  C.  A. 
452;  Neil  y.  Idaho  &  W.  N.  R.  Co.  22 
Idaho,  74, 125  Pac.  331. 

Seyeral  cases  haye  arisen  under  the 
Federal  act  wherein  the  employee  was 
injured  while  on  his  way  to  work. 

Lamphere  y.  Oregon  R.  &  Nay.  Co.  47 
L.R.A.(N.S.)  1,  116  C.  C.  A.  156,  196 
Fed.  336,  reyersing  193  Fed.  248;  Mis- 
souri, K  &  T.  R.  Co.  y.  Rentz,  —  Tex. 
Ciy.  App.  — ,  162  S.  W.  959;  Knowles 
y.  New  York,  N.  H.  &  H.  R.  Co.  164 
App.  Diy.  711, 150  N.  Y.  Supp.  99;  Hux- 
oll  y.  Union  P.  R.  Co.  99  Neb.  170,  155 
N.  W.  900;  Horton  y.  Oregon- Washing- 
ton R.  &  iJay.  Co.  72  Wash.  503,  47 
L.R.A.(N.S.)  8,  130  Pac.  897;  Baltimore 
&  0.  R.  Co.  y.  Whitacre,  124  Md.  411, 
92  AtL  1060 ;  Seaboard  Air  Line  R.  Co. 
V.  Pad<rett,  236  U.  S.  668,  59  L.  ed.  777, 

35  Sup.  Ct.  Rep.  481,  affirming  99  S.  C. 
364,  83  S.  E.  633;  Philadelphia,  B.  &  W. 

B.  Co.  y.  Tucker,  35  App.  D.  C.  123, 
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L.R.A.1915C.  39,  affirmed  in  220  U.  8. 
608,  55  L.  ed.  607,  31  Sup.  Ct.  Rep.  725; 
El  Paso  &  N.  £.  R.  Co.  y.  Gutierrez,  215 
U.  S.  87,  54  L.  ed.  106,  30  Sup.  Ct  Rep. 
21;  Employers'  Liability  Cases  (Howard 
y.  IllinoU  C.  R.  Co.)  207  U.  S.  463,  52 
L.  ed.  297,  28  Sup.  Ct.  Rep.  141. 

The  same  rule,  we  submit,  applies  to  a 
case  of  an  employee  who  was  injured 
while  on  his  way  home  from  work. 

Texas  &  P.  R.  Co.  y.  White,  —  Tei, 
Ciy.  App.  — ,  177  S.  W.  1185 ;  St.  Louis 
Southwestern  R.  Co.  y.  Brothers,  —  Tex. 
Ciy.  App.  — ,  165  S.  W.  488;  Oraber  v. 
Duluth,  S.  S.  &  A.  R.  Co.  159  Wis.  414^ 
150  N.  W.  489;  Grow  y.  Oregon  Short 
Line  R.  Co.  44  Utah,  160,  138  Pac  398, 
150  Pac.  970,  Ann.  Cas.  1915B,  481; 
Easter  y.  Virginia  R.  Co.  76  W.  Va.  383, 
86  S.  E.  37,  11  N.  C.  C.  A.  101;  Louis- 
yille  &  N.  R.  Co.  y.  Walker,  162  Ky. 
209, 172  S.  W.  517;  Kern  y.  Chicago,  M. 
&  P.  S.  R.  Co.  201  Fed.  404;  San  Pedro, 
L.  A.  &  S.  L.  R.  Co.  y.  Dayide,  127  C 
C.  A.  454,  210  Fed.  870;  Cicalese  y.  Le- 
high Valley  R.  Co.  75  N.  J.  L.  897,  69 
AtL  166;  Northwestern  Union  Packet 
Co.  y.  McCue,  17  Wall.  508,  21  L.  ed. 
705;  St.  Bernard  Cypress  Co.  y.  John- 
son, 137  C.  C.  A.  662,  222  Fed.  246; 
Brownell  Improy.  Co.  y.  Sweeney,  139 
C.  C.  A.  58,  223  Fed.  510;  Kindellan  y. 
Mt  Washington  R.  Co.  76  N.  H.  54,  79 
Atl.  691;  lonnone  y.  New  York,  N.  H. 
&  H.  R.  Co.  21  R.  L  452,  46  L.RjL  730, 
79  Am.  St.  Rep.  812,  44  AtL  592,  7  Am. 
Neg.  Rep.  163;  Vick  v.  New  York  C.  & 
H.  R.  R.  Co.  95  N.  Y.  267,  47  Am.  Rep. 
36;  O'Brien  y.  Boston  &  A.  R.  Co.  138 
Mass.  387,  52  Am.  Rep.  279;  4  Labatt, 
Mast.  &  S.  4684. 

In  the  respect  now  under  considera- 
tion, the  present  case  is  analogous  to 
cases  arising  under  compensation  acts 
wherein  it  is  held  that  an  injured  em- 
ployee is  entitled  to  receive  compensa- 
tion if  injured  on  the  employer's  premi- 
ses while  on  his  way  home  from  work, 
eyen  though  the  actual  work  of  the  day 
has  been  finished  before  the  accident. 

Douglas  y.  United  Mineral  Min.  Co. 
2  W.  C.  C.  15;  Pomfret  y.  Lancashire 
&  Y.  R.  Co.  [1903]  2  K.  B.  718,  19 
Times  L.  R.  649,  72  L.  J.  K  B.  N.  S. 
729,  52  Week.  Rep.  66,  89  L.  T.  N.  S. 
176,  5  W.  C.  C.  22;  Gane  v.  Norton  Hill 
CoUiery  Co.  [1909]  2  K.  B.  539,  100  L. 
T.  N.  S.  979,  78  L.  J.  K.  B.  N.  S.  921, 
25  Times  L.  R.  640,  2  B.  W.  C.  C.  42; 
M^ee  y.  Great  Northern  R.  Co.  42  Ir. 
L.  T.  132,  1  B.  W.  C.  C.  165;  Hills  y. 
Pere  Marquette  R.  Co.  3  Mich.  Indus- 
trial Board,  Bui.  No.  3,  p.  32;  Re 
Schroeb,  1  Bui.  Ohio  Commission,  No.  7, 
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p.  132;  Chaboya  v.  Beoker,  2  Cal.  I.  A. 
C.  Dec  958;  Re  Forde,  Opinions  Solioi- 
tor  of  Department  of  Labor,  309;  Boyd, 
Woirkmen's  Compensation,  p.  1063,  §  486; 
Bradbnry,  Workmen's  Compensation,  2d 
ed.  pp.  404-412;  Ruegg,  Employers'  Lia- 
bility, 8th  ed.  p.  377;  5  Labatt,  Mast.  & 
S.  p.  5426;  1  Honnold,  Workmen's  Com- 
pensation, pp.  362-368. 

Li  those  matters  in  which  the  Congress 
of  the  United  States  and  the  legislatures 
of  the  states  have  concurrent  jurisdic- 
tion, it  is  elementary  that  the  state  may 
legislate  until  such  time  as  the  Federal 
Congress  acts  upon  the  subject.  When 
the  latter  event  occurs  all  state  legisla- 
tion must  yield. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Hefley,  158 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802;  Northern  P.  R.  Co.  v.  Washington, 
222  U.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct. 
Rep.  160;  Southern  R.  Co.  v.  Reid,  222 
U.  S.  424,  56  L.  ed.  257,  32  Sup.  Ct.  Rep. 
140;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hard- 
wick  Farmers  Elevator  Co.  226  U.  S. 
426,  57  L.  ed.  284,  46  L.R.A.(N.S.)  203, 

33  Sup.  Ct.  Rep.  174;  Adams  Exp.  Co. 
V.  Croninger,  226  U.  S.  491,  57  L.  ed.  314, 
44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep. 
148;  St.  Louis,  L  M.  &  S.  K  Co.  v.  Ed- 
wards, 227  U.  S.  265,  57  L.  ed.  506,  33 
Sup.  Ct.  Rep.  262;  Hampton  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  227  U.  S.  456,  57  L. 
ed.  596,  33  Sup.  Ct.  Rep.  263;  BaiTett 
V.  New  York,  232  U.  S.  14,  58  L.  ed.  483, 

34  Sup.  Ct.  Rep.  203;  Erie  R.  Co.  v.  New 
York,  233  U.  S.  671,  58  L.  ed.  1149,  52 
L.R.A.(N.S.)  266,  34  Sup.  Ct.  Rep.  756, 
Ann.  Cas.  1915D,  138;  Southern  R.  Co. 
v.  Railroad  Commission,  236  U.  S.  439, 
59  L.  ed.  661,  35  Sup.  Ct.  Rep.  304; 
Charleston  &  W.  C.  R.  Co.  ▼.  Varnville 
Furniture  Co.  237  U.  S.  597,  59  L.  ed. 
1137,  35  Sup.  Ct.  Rep.  715,  Ann.  Cas. 
1916D,  333;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Harold,  241  U.  S.  371,  60  L.  ed.  1050. 
36  Sup.  Ct.  Rep.  665;  Atlantic  Coast 
Line  R.  Co.  v.  Georgia,  234  U.  S.  280,  58 
L.  ed.  1312,  34  Sup.  Ct.  Rep.  829;  Van- 
dalia  R.  Co.  v.  Public  Service  Commis- 
sion, 242  U.  S.  255,  ante,  276,  37  Sup. 
Ct.  Rep.  93;  Savage  v.  Jones,  225  U.  S. 
50],  533,  56  L.  ed.  1182,  1194,  32  Sup. 
Ct.  Rep.  715;  McDermott  v.  Wisconsin, 
228  U.  S.  115,  57  L.  ed.  754,  47  L.R.A. 
(N.S.)  984,  33  Sup.  Ct.  Rep.  431,  Ann. 
Cas.  191 5 A,  39;  Houston  E.  &  W.  T.  R. 
Co.  V.  United  States,  234  U.  S.  .312.  53 
L.  ed.  1341,  34  Sup.  Ct.  Rep.  833;  Slifth 
V.  Kirkwood,  237  U.  S.  52,  59  L.  ed.  835, 

35  Sup.  Ct.  Rep.  501. 

It  has  been  repeatedly  stated  in  cases 
brought  under  the  Federal  Employers' 
Liability  Act  that  that  act  supersedes 
•  1  Ii.  ed. 


state  legislation  on  the  same  subject- 
matter. 

Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875;  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  670,  57  L.  ed.  355,  33 
Sup.  Ct.  Rep.  135,  Anft.  Cas.  1914B,  134; 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U. 
S.  59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep.  192, 
Ann.  Cas.  1914C,  176;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Hesterly,  228  U.  S.  702, 

57  L.  ed.  1031,  33  Sup.  Ct.  Rep.  703;, 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,  229 
U.  S.  156,  57  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  651,  Ann.  Cas.  1914C,  156;  North 
Carolina  R.  Co.  v.  Zachary,  232  U.  S. 
248,  58  L.  ed.  591,  34  Sup.  Ct.  Rep.  305, 
Ann.  Cas.  1914C,  159,  9  N.  C.  C.  A.  109 ; 
Taylor  v.  Taylor,  232  U.  S.  363,  58  L. 
ed.  638,  34  Sup.  Ct.  Rep.  350,  6  N.  C. 
C.  A.  436;  Seaboard  Air  Line  R.  Co.  v. 
Horton,  233  U.  S.  492,  58  L.  ed.  1062, 
L.R.A.1915C,  1,  34  Sup.  Ct.  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834; 
Wabash  R.  Co.  v.  Hayes,  234  U.  S.  86, 

58  L.  ed.  1226,  34  Sup.  Ct.  Rep.  729, 
6  N.  C.  C.  A.  224;  St.  liouis,  I.  M.  &  S. 
R.  Co.  v.  Craft,  237  U.  S.  648,  59  L.  ed. 
1160,  35  Sup.  Ct.  Rep.  704,  9  N.  C.  C.  A. 
754;  Chicago,  P.  I.  &  P.  R.  Co.  v.  Devine, 
239  U.  S.  52,  60  L.  ed.  140,  36  Sup.  Ct. 
Rep.  27;  Atlantic  Coast  Line  R.  Co.  v. 
Bumette,  239  U.  S.  199,  60  L.  ed.  226, 
36  Sup.  Ct.  Rep.  75;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Wright,  239  U.  S.  548,  60 
L.  ed.  431,  36  Sup.  Ct.  Rep.  158;  Sea- 
board Air  Line  R.  Co.  v.  Kenney,  240 
U.  S.  489,  60  L.  ed.  762,  36  Sup.  Ct.  Rep. 
458;  Osborne  v.  Gray,  241  U.  S.  16,  60 
L.  ed.  865,  36  Sup.  Ct.  Rep.  486;  Texas 
&  P.  R.  Co.  V.  Rip:sby,  241  U.  S.  33,  60 
L.  ed.  874,  36  Sup.  Ct.  Rep.  482;  Spo< 
kane  &  I.  E.  R.  Co.  v.  Campbell,  241  U. 
S.  497,  60  L.  ed.  1125,  36  Sup.  Ct.  Rep. 
683,  12  N.  C.  C.  A.  1083. 

The  Federal  statute  limits  the  re- 
covery in  the  event  of  death  to  the  pe- 
cuniary dnmage  sustained  by  the  widow 
or  the  next  of  kin  named  in  the  statute, 
and  does  not  permit  a  recovery  for  the 
pain  suffered  by  the  injured  employee 
before  death,  although,  under  the  state 
law,  such  recovery  might  be  had. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Hester- 
Iv,  228  U.  S.  702,  57  L.  ed.  1031,  33  Sup. 
Ct.  Rep.  703;  Fulgham  v.  Midland  Val- 
ley R.  Co.  167  Fed.  660;  Michigan  C.  R. 
Co.  v.  Vreeland,  227  U.  S.  59,  57  L.  ed. 
417,  33  Sup.  Ct.  Rep.  192,  Ann.  Cas. 
1914C,  176;  Walsh  v.  New  York,  N.  H. 
&  H.  R.  Co.  173  Fed.  494;  Farley  v.  New 
York,  N.  H.  &  H.  R.  Co.  87  Conn.  328,  87 
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Atl.  990;  Gulf,  C.  &  8.  P.  R.  Co.  v.  Mc^ 
Ginnis,  228  U.  S.  173,  67  L.  ed.  785,  33 
Sup.  Ct.  Rep.  426,  3  N.  C.  C.  A.  806. 

Under  the  amendment  of  April  5, 
1910,  the  personal  representatives  of  a 
deceased  employee  may  recover  damages 
not  only  for  pecuniary  loss,  but  also  for 
the  pain  and  suffering  of  the  decedent, 
during  the  period  4>f  his  survival  after  a 
fatal  accident,  without  regard  to  the  pro* 
visions  of  any  state  statute  on  this  sub- 
ject. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Craft, 
237  U.  S.  648,  59  L.  ed.  1160,  35  Sup. 
Ct.  Rep.  704,  9  N.  C.  C.  A.  754;  Kansas 
City  Southern  R.  Co.  v.  Leslie,  238  U.  S. 
699,  69  L.  ed.  1478,  35  Sup.  Ct.  Rep.  844; 
Great  Northern  R.  Co.  v.  Capital  Trust 
Co.  242  U.  S.  144,  ante,  208,  37  Sup.  Ct. 
Rep.  41;  Brooks  v.  Tazoo  &  M.  Valley 
R.  Co.  Ill  Miss.  793,  72  So.  227;  Mid- 
land Valley  R.  Co.  v.  Lemoyne,  104  Ark. 
327,  148  S.  W.  664;  St.  Louis  &  S.  F.  R. 
Co.  V.  Conarty,  106  Ark.  421,  165  S.  W. 
93. 

The  cause  of  action  under  the  amend- 
ment of  1910  does  not  survive  for  the 
benefit  of  the  estate  of  the  decedent,  but 
only  for  the  benefit  of  the  relatives 
named  in  the  act  in  the  order  specified, 
and  if  no  such  relatives  survive,  no  right 
of  recovery  is  given  by  the  amendment. 

Thomas  v.  Chicago  &  N.  W.  R.  Co.  202 
Fed.  766;  Hogan  v.  New  York  C.  &  H. 
R.  R.  Co.  139  C.  C.  A.  328,  223  Fed. 
890,  12  N.  C.  C.  A.  1060. 

Under  the  Federal  act  no  allowance 
can  be  made  for  loss  of  future  earnings 
of  a  deceased  employee  in  the  event  of 
his  subsequent  death  by  reason  of  an 
accident,  although,  under  the  state  law, 
such  allowance  could  be  made. 

Jorgenson  v.  Grand  Rapids  &  I.  R. 
Co.  189  Mich.  637,  155  N,  W.  535. 

The  damages  must  be  measured  by 
reference  to  the  beneficiaries  named  in 
the  statute,  and  it  is  error  to  permit  the 
jury  to  find  such  sum  as  wiU  compen- 
sate the  estate. 

Louisville  &  N.  R.  Co.  v.  Stewart,  241 
U.  S.  261,  60  L.  ed.  989,  36  Sup.  Ct.  Rep. 
686;  Farley  v.  New  York,  N.  H.  &  H. 
R.  Co.  87  Conn.  328,  87  Atl.  990 ;  M'Coul- 
lough  V.  Chicago,  R.  I.  &  P.  R.  Co.  160 
Iowa,  624,  47  L.R.A.(N.S.)  23,  142  N. 
W.  67;  Illinois  C.  R.  Co.  v.  Doherty,  153 
Ky.  363,  47  L.R.A.(N.S.)  31,  155  S.  W. 
1119. 

In  any  case  to  which  the  Federal  act 
applies  the  right  of  recovery  is  limited 
to  those  relatives  who  are  dependent; 
and  if  there  are  no  such  relatives,  then 
no  recovery  can  be  had,  even  though  the 
statute  of  the  state  gives  a   right  of 
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I  action  in  favor  of  relatives,  whether  de- 
*  pendent  or  not. 

Jones  V.  Charleston  &  W.  C.  R.  Co.  98 
S.  C.  197,  82  S.  E.  416. 

The  damages  must  be  apportioned 
among  the  relatives  named  in  the  Fed- 
eral statute  and  in  the  order  in  which 
they  are  named  therein, — the  first  class 
excluding  the  second  class,  etc.,  regard- 
less of  any  provisions  of  the  state  law 
on  the  subject. 

St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Geer, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  1178. 

The  beneficiaries  entitled  to  recover 
damages  in  the  event  of  the  death  of  an 
employee  are  limited  to  those  named  in 
the  Federal  statute;  but  there  being  no 
definition  of  next  of  kin  in  such  statute, 
the  determination  of  the  question  of  who 
are  the  next  of  kin  is  left  to  the  state 
law 

Gulf,  C.  &  S.  F.  R.  Co.  V.  McGinnis, 
228  U.  S.  173,  67  L.  ed.  785,  33  Sup.  Ct 
Rep.  426,  3  N,  C.  C.  A.  806;  Central 
Vermont  R.  Co.  v.  White,  238  U.  S.  507, 
59  L.  ed.  1433,  35  Sup.  Ct.  Rep.  865, 
Ann.  Cas.  1916B,  252,  9  N.  C.  C.  A.  265 : 
Seaboard  Air  Line  R.  Co.  v,  Kenney,  240 
U.  S.  489,  60  L.  ed.  762,  36  Sup,  Ct.  Rep. 
458. 

But  if  there  are  no  next  of  kin,  then 
there  can  be  no  recovery  under  the  Fed- 
eral statute. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Wilson  (Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Stephens)  157  Ky.  460,  51  L.R.A 
(N.S.)  308,  163  S.  W.  493. 

In  an  action  brought  under  the  Fed- 
eral statute  the  measure  of  damages 
must  be  settled  according  to  the  general 
principles  of  law  as  administered  in  the 
Federal  courts;  and  therefore  in  deter- 
mining the  pecuniary  loss  sustained  by 
the  beneficiaries  of  a  deceased  employee 
the  amount  of  the  future  benefits  should 
be  discounted  so  as  to  make  the  verdict 
equivalent  to  the  present  value  thereof, 
even  though,  under  the  state  law,  the 
verdict  is  to  be  determined  without  such 
discount. 

Chesapeake  &  0.  R.  Co.  v.  Kelly,  241 
U.  S.  485,  60  L.  ed.  1117,  L.R.A.  —,  — , 
36  Sup.  Ct.  Rep.  630;  Chesapeake  &  0. 
R.  Co.  V.  Gainey,  241  U.  S.  494,  60  L. 
ed.  1124,  36  Sup.  Ct.  Rep.  633. 

In  an  action  to  which  the  Federal 
statute  applies,  the  measure  of  damages, 
in  case  of  accidents  resulting  in  death, 
is  controlled  solely  by  that  statute,  to 
the  exclusion  of  a  state  statute  permit- 
ting exemplary  damages  to  certain  de- 
pendents as  well  as  damages  for  the  pe- 
cuniary loss  sustained  by  them. 

Seaboard  Air  Line  R.  Co.  v.  Koen- 
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neoke,  239  U.  S.  352,  60  L.  ed.  324,  36 
Sup.  Ct.  Rep.  126,  11  N.  C.  C.  A.  165. 

The  Federal  statute  covers  every  case 
of  wrongful  death,  whether  of  an  adult 
or  a  minor,  and  therefore  supersedes 
a  state  law  giving  a  right  of  action  to 
the  parent  to  recover  damages  for 
mental  pain  and  suffering  and  loss  of 
services  caused  by  wrongful  death  of  his 
minor  child. 

Flanders  v.  Georgia  S.  &  F.  B.  Co.  68 
Fla.  479,  67  So.  68. 

Suits  under  the  Federal  act  for  dam- 
ages by  reason  of  accidents  resulting  in 
death  must  be  brought  by  the  personal 
representative  of  the  decedent,  as  re* 
quired  by  that  act,  and  cannot  be 
brought  in  the  name  of  the  widow  or 
other  beneficiaries,  although  the  law  of 
the  state  or  territory  permits  or  requires 
such  actions  to  be  thus  brought. 

American  R.  Co.  v.  Birch,  224  U.  S. 
547,  56  L.  ed.  879,  32  Sup.  Ct,  Bep.  603; 
Missouri,  K.  &  T.  B.  Co,  v.  Wulf,  226 
U.  S.  570,  57  L.  ed.  355,  33  Sup.  Ct. 
Bep.  135,  Ann.  Cas.  1914B,  134;  Troxell 
V.  Delaware,  L.  &  W.  B.  Co.  227  U.  S. 
434,  57  L.  ed.  586,  33  Sup.  Ct.  Bep.  274; 
Winfree  v.  Northern  P.  B.  Co.  227  U.  S. 
296,  57  L.  ed.  518,  33  Sup.  Ct.  Bep.  273; 
St.  Louis,  S.  F.  &  T.  B.  Co.  v.  Scale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup. 
Ct.  Bep.  651,  Ann.  Cas.  1914C,  156; 
Pecos  &  N.  T.  B.  Co.  v.  Bosenbloom, 
240  U.  S.  439,  60  L.  ed.  730,  36  Sup.  Ct 
Bep.  390;  Dewberry  v.  Southern  B.  Co. 
175  Fed.  307;  Thompson  v.  Wabash  B. 
Co.  184  Fed.  554;  Fithian  v.  St.  Louis 
&  S.  F.  B.  Co.  188  Fed.  842;  Cory  v. 
Lake  Shore  &  M.  S.  B.  Co.  208  Fed.  847; 
Armbruster  v.  Chicago,  B.  L  &  P.  B.  Co. 
166  Iowa,  155,  147  N.  W.  337;  La 
Casse  V.  New  Orleans,  T.  &  M.  B. 
Co.  135  La.  129,  64  So.  1012;  Penny 
V.  New  Orleans  G.  N.  B.  Co.  135  La. 
962,  66  So.  313;  Kamboris  v.  Oregon- 
Washington  B.  &  Nav.  Co.  75  Or.  358, 
146  Pac.  1097 ;  Flanders  v.  Georgia  S.  & 
F.  B.  Co.  68  Fla.  479,  67  So.  68;  Cin- 
cinnati, N.  0.  &  T.  P.  B.  Co.  V.  Bonham, 
130  Tenn.  435,  171  S.  W.  79;  Howard  v. 
Nashville,  C.  &  St.  L.  B.  Co.  133  Tenn. 
19,  L.R.A.1916B,  794,  179  S.  W.  380, 
Ann.  Cas.  1917A,  844;  Corbett  v.  Bos- 
ton &  M.  R.  Co.  219  Masa.  351,  107  N. 

E.  60,  9  N.  C.  C.  A.  691 ;  Hein  v.  Great 
Northern  B.  Co.  34  N.  D,  440, 159  N.  W. 
14;  Giersch  v.  Atchison,  T.  &  9.  F.  B. 
Co.  98  Kan.  452,  158  Pac.  54;  Eastern 
B.  Co.  V.  Ellis,  —  Tex.  Civ.  App.  — , 
153  S.  W.  701;  Bich  v.  St.  Louis  &  S. 

F.  B.  Co.  166  Mo.  App.  379,  148  S.  W. 
1011;  Thompson  v.  Wabash  B.  Co.  262 
Mo.  468,  171  S.  W.  364;  Hearst  ▼.  St 
•  1  L.  ed. 


Louis,  L  M.  ft  S.  B.  Co.  188  Mo.  App. 
36,  173  S.  W.  86;  Vaughan  v.  St  Louis 
&  S.  F.  B.  Co.  177  Mo.  App.  155,  164 
S,  W.  144;  Sells  v.  Atchison,  T.  ft  S.  F. 

B.  Co.  266  Mo.  155,  181  S.  W.  106; 
Missouri,  K.  &  T.  B.  Co.  v.  Lenahan, 
39  Okla.  283,  135  Pac.  383. 

The  manner  of  distribution  of  the 
amount  recovered  in  an  action  for  death 
of  an  employee  is  determined  by  the 
provisions  of  the  Federal  statute,  and 
not  by  those  of  the  state  law. 

Taylor  v.  Taylor,  232  U.  S.  363,  58 
L.  ed.  638,  34  Sup.  Ct.  Bep.  350,  6  N. 

C.  C.  A.  436;  McGarvey  v.  McGarvey, 
163  Ky.  242, 173  S.  W.  765. 

The  Federal  statute  is  controlling  on 
the  question  of  the  limitation  of  time 
within  which  actions  must  be  com- 
menced, and  hence  the  two-year  limita- 
tion provided  by  §  6  supersedes  the  state 
law  on  that  subject. 

Atlantic  Coast  Line  B.  Co.  v.  Bur- 
nette,  239  U.  S.  199,  60  L.  ed.  226,  36 
Sup.  Ct.  Bep.  75;  Seaboard  Air  Line  B. 
Co.  V.  Benn,  241  U.  S.  290,  60  L.  ed. 
1006,  36  Sup.  Ct.  Bep.  567;  Shannon  v. 
Boston  ft  M.  B.  Co.  77  N.  H.  349,  92 
Atl.  167:  Vaught  v.  Virginia  &  S.  W. 
B.  Co.  132  Tenn.  679, 179  S.  W.  314. 

Under  the  New  Jersey  compensation 
statute  nonresident  aliens  cannot  main- 
tain an  action  (De  Biasi  v.  Normandy 
Water  Co.  228  Fed.  234) ;  but  such  ac- 
tion  may  be  maintained  under  the  Fed- 
eral statute,  and  the  latter  statute  is 
controlling  on  that  subject  (McGovem  v. 
Philadelphia  &  B.  B.  Co.  235  U.  S.  389, 
59  L.  ed.  283,  35  Sup.  Ct  Bep.  127,  8 
N.  C.  C.  A.  67). 

A  state  statute  whereby  mere  proof 
of  the  existence  of  defects  in  a  car  es- 
tablishes a  prima  facie  case  of  negli- 
gence does  not  apply  to  a  case  brought 
under  the  Federal  statute. 

South  Covington  &  C.  Street  B.  Co. 
V.  J'inan,  153  Ky.  340,  155  S.  W.  742. 

A  state  statute  creating  a  presump- 
tion of  negligence  from  injuries  caused 
by  the  running  of  a  train  does  not  apply 
to  an  action  based  on  the  Federal  stat- 
ute. 

Louisville  A  N.  B.  Co.  ▼.  Kemp,  140 
Ga.  657,  79  S.  E.  558;  Kansas  City 
Southern  B.  Co.  v.  Cook,  100  Ark.  467, 
140  S.  W.  579. 

A  statute  of  a  state  making  a  railroad 
company  liable  to  its  employees  for 
damages  sustained  in  operating  trains, 
when  injury  is  caused  by  n^lect  of  a 
fellow  servant,  is  superseded  by  the  Fed- 
eral statute  in  all  cases  to  which  the 
latter  statute  applies. 
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Warren  v.  Hannon,  16  Ohio  C.  C.  N. 
S.  289. 

Provisions  of  a  state  statute  requir- 
ing that  written  notice  of  the  particu- 
lars of  claims  arising  from  accidents  be 
served  upon  the  carrier  employer  are 
unavailable  as  a  defense  in  those  cases 
to  which  the  Federal  statute  applies. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Pearce, 
118  Ark.  6,  L.R.A.1915F,  551,  175  S.  W. 
1160. 

The  same  principle  applies  to  a  stat- 
ute of  a  territory. 

EI  Paso  &  N.  E.  R.  Co.  v.  Gutierrez, 
216  U.  S.  87,  64  L.  ed.  106,  30  Sup.  Ct. 
Rep.  21;  Southern  P.  Co.  y.  McGinnis, 
98  C.  C.  A.  403,  174  Fed.  649. 

A  substantive  right  or  defense  arising 
under  the  Federal  statute  cannot  be 
lessened  or  destroyed  by  a  role  of  prac- 
tice of  a  state  court,  and  hence  a  state 
law  permitting  the  appellate  court  of 
the  state  to  g^rant  a  partial  new  trial  in 
which  the  question  of  damages  only 
could  be  considered  does  not  apply  to  a 
case  broujght  under  the  Federal  Employ- 
ers' Liability  Act,  unless  it  clearly  ap- 
pears that  the  employee  was  not  g^iilty 
of  contributory  negligence,  and  that 
therefore  his  conduct  could  not  affect 
the  amount  of  the  verdict. 

Norfolk  Southern  R.  Co.  v.  Ferebee, 

238  U.  S.  269,  59  L.  ed.  1303,  35  Sup. 
Ct.  Rep.  781. 

The  Federal  law  as  to  the  burden  of 
proof  of  contributory  negligence  controls 
to  the  exclusion  of  the  state  law. 

Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin, 
236  U.  S.  454,  59  L.  ed.  671,  36  Sup.  Ct. 
Rep.  306;  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  69  L.  ed.  1433,  35 
Sup.  Ct.  Rep.  866,  Ann.  Cas.  1916B,  252, 
9  N.  C.  C.  A.  266;  Gee  v.  Lehigh  Valley 
R.  Co.  163  App.  Div.  274,  148  N.  Y. 
Supp.  882. 

A  state  act,  providing  that  where  the 
employee's  negligence  is  slight  and  that 
of  the  employer  is  gross  in  comparison, 
the  former's  negligence  shall  not  bar  a 
recovery,  but  shall  operate  to  diminish 
the  damages  proportionally;  and  that  in 
other  cases  contributory  negligence  shall 
remain  a  bar,  as  at  common  law,  is  su- 
perseded by  the  Federal  act,  providing 
that  the  employee's  negligence  shall  not 
bar  a  recovery  in  any  case,  but  shall 
operate  to  diminish  the  damage  propor- 
tionally in  all  cases,  save  those  express- 
ly designated  by  the  statute. 

Chicago,  R.  L  &  P.  R.  Co.  v.  Wright, 

239  U.  S.  648,  60  L.  ed.  431,  36  Sup.  Ct. 
Rep.  186. 

Evidence  as  to  contributory  negligence 
must  be  received  in  mitigation  of  dam- 
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ages  even  though  not  offered  for  that 
specific  purpose. 

Kansas  City  Southern  R.  Co.  y.  Jones, 
241  U.  S.  181,  60  L.  ed.  943,  36  Sup.  Ct 
Rep.  613. 

An  action  brought  under  the  Federal 
statute  is  not  controlled,  so  far  as  re- 
lates to  the  question  of  contributory 
negligence,  by  a  former  decision  in  the 
same  case  in  an  actioh  brought  under 
the  state  law,  holding  that  there  could 
be  no  recovery  by  reason  of  contributory 
n^ligence  of  the  employee. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Swann,  160  Ky.  468,  L.R.A.1916C,  27, 
169  S.  W.  886. 

The  defense  of  assumption  of  risk  re- 
mains in  all  cases'  except  those  where 
the  violation  by  the  carrier  of  any  stat- 
ute enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  the 
employee,  as  specified  in  §  4  of  the  Fed- 
eral statute;  such  defense  is  therefore 
available  in  suits  under  the  Federal  stat- 
ute, even  though  it  has  been  abolished 
by  a  state  statute. 

Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  68  L.  ed.  1062,  L.R.A. 
1916C,  1,  34  Sup.  Ct.  Rep.  636,  Ann. 
Cas.  1914D,  476,  8  N.  C.  C.  A.  834;  Sea- 
board Air  Line  R.  Co.  v.  Horton,  239  U. 
S.  696,  60  L.  ed.  468,  36  Sup.  Ct.  Bep. 
180;  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Slavin,  236  U.  S.  464,  69  L.  ed.  671,  35 
Sup.  Ct.  Rep.  306;  Jacobs  v.  Southern 
R.  Co.  241  U.  S.  229,  60  L.  ed.  970,  36 
Sup.  Ct.  Rep.  688;  Baugham  v.  New 
York,  P.  &  N.  R.  Co.  241  U.  S.  237,  60 
L.  ed.  977,  36  Sup.  Ct.  Rep.  692;  Ober- 
lin  V.  Oregon-Washington  R.  &  Nav.  Co. 
71  Or.  177,  142  Pac.  664;  Lauer  v. 
Northern  P.  R.  Co.  83  Wash.  465,  146 
Pac.  606;  Freeman  v.  Powell,  —  Tex. 
Civ.  App.  — ,  144  S.  W.  1033;  Miller  v. 
Kansas  City  Western  R.  Co.  180  Mo. 
App.  371,  168  S.  W.  336;  Hawkins  v. 
St.  Louis  &  S.  F.  R.  Co.  189  Mo.  App. 
201,  174  S.  W.  129;  Cross  v.  Chicago, 
B.  &  Q.  R.  Co.  191  Mo.  App.  202,  177 
S.  W.  1127;  Texas  &  P.  R.  Co.  v.  White, 
—  Tex.  Civ.  App.  — ,  177  S.  W.  1185; 
Schuede  v.  Zenith  S.  S.  Co.  216  Fed. 
566. 

A  release  given  under  the  provisions 
of  a  relief  fund  does  not  operate  as  a 
bar  to  an  action  under  the  Federal  law, 
although  under  the  state  law  such  re- 
lease would  be  a  bar. 

Hogarty  v.  Philadephia  ft  R.  R.  Co. 
246  Pa.  443,  91  Atl.  864. 

In  cases  to  which  the  Federal  act  is 
applicable,  the  provisions  of  state  stat- 
utes limiting  the  amount  of  recovery  are 
unenforceable. 

244  U.  8. 


1916. 
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Chicago,  R.  I.  ft  P.  R.  Co.  ▼.  Devine, 
239  U.  S.  52,  60  L.  ed.  140,  36  Sup.  Ct 
Rep.  27;  Grybowski  ▼.  Erie  R.  Co.  88 
N.  J.  L.  1,  95  Atl.  764,  affirmed  in  — 
N.  J.  — ,  98  Atl.  1085 ;  Thombro  v.  Kan- 
sas City,  M.  ft  0.  R.  Co.  91  Kan.  684, 
139  Pac.  410,  Ann.  Cas.  1915D,  314; 
Hyde  v.  Southern  R.  Co.  31  App.  D.  C. 
466;  Pittsburgh,  C.  C.  ft  St.  L.  K.  Co.  y. 
Sheets,  15  Ohio  C.  C.  N.  S.  305,  affirmed 
in  87  Ohio  St  476, 102  N.  E.  1129. 

The  exclusive  nature  of  the  Federal 
statute  in  interstate  eases  is  not  affected 
by  the  title  thereof. 

Staley  ▼.  Illinois  C.  R.  Co.  268  Hi. 
356,  LJt.A.1916A,  450,  109  N.  E.  342. 

It  was  the  intention  of  Congress  to 
cover  the  entire  field  of  employers'  lia- 
bility in  all  eases  where  a  carrier  by 
railroad  was  engaging,  and  its  employees 
were  employed,  in  interstate  commerce. 
In  such  cases  the  Federal  statute  covers 
the  same  field  as  the  New  Jersey  stat- 
ute, and  is  therefore  exclusive  of  the 
latter. 

Pittsburgh,  C.  C.  ft  St.  L.  B.  Co.  v. 
Sheets,  supra;  Smith  v.  Industrial  AccL 
Conmiission,  26  Cal.  App.  560,  147  Pac 
600;  Southern  P.  Co.  v.  PiUsbury,  170 
Cal.  782,  L.R.A.1916E,  916, 151  Pac.  277 : 
1  Honnold,  Workmen's  Compensation,  § 
10,  p.  52,  note  9;  Stanley  v.  Illinois  C. 
R.  Co.  268  III  356,  L.RJL1916A,  450, 
109  N.  E.  342;  Chicago,  B.  I.  ft  P.  R. 
Co.  y.  Industrial  Board,  273  HI.  528, 
L.R.A.1916F,  540,  113  N.  £.  80;  Peek  v. 
Boston  ft  M.  R.  Co.  223  Fed.  448;  Hogan 
V.  New  York  C.  ft  H.  R.  R.  Co.  139  C. 
C.  A.  328,  223  Fed.  890,  12  N.  C.  C.  A. 
1050;  Jensen  v.  Southern  P.  Co.  215  N. 
Y.  514,  L.R.A.1916A,  403,  109  N.  E.  600, 
Ann.  Cas.  1916B,  276,  9  N.  C.  C.  A.  307; 
Staley  v.  Illinois  C.  R.  Co.  268  111.  356, 
L.R.A.1916A,  464, 109  N.  E.  342;  Richey, 
Federal  Employers'  Liability,  2d  ed.  p. 
48,  §  28;  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  ft 
H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875;  Philadelphia,  B. 
ft  W.  R.  Co.  V.  Schubert,  224  U.  S.  603, 
56  L.  ed.  911,  32  Sup.  Ct.  Rep.  589,  1 
N.  C.  C.  A.  892;  Michigan  C.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  57  L.  ed.  417, 
33  Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C, 
176;  Seaboard  Air  Line  B.  Co.  v.  Horton, 
233  U.  S.  492,  501,  58  L.  ed.  1062,  1068, 
L.R.A.1915C,  1,  34  Sup.  Ct.  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834; 
McGovem  v.  Philadelphia  ft  R.  R.  Co. 
235  U.  S.  389,  59  L.  ed.  283,  35  Sup.  Ct. 
Rep.  127,  8  N.  C.  C.  A.  67;  Savage  v. 
Jones,  226  U.  S.  501,  56  L.  ed.  1182,  32 

Sup.  Ct.  Rep.  715;  82  Cent.  L.  J.  pp. 
•1  Ii.  ed. 


44,  63,  171;  2  U.  S.  Doe.  5226;  2  U.  & 
Doc  5219,  pp.  2,  3;  Report  of  Committeo 
on  Judiciary,  pp.  96,  98. 

The  question  of  whether  an  aet  of 
Congress  supersedes  a  statute  of  the 
state  depends  largely  upon  whether  the 
two  laws  are  in  conflict^  if  they  are, 
then  the  state  law  must  yield. 

Texas  ft  P.  R.  Co.  v.  Abilene  Cotton 
OU  Co.  204  n.  S.  426,  51  L.  ed.  553,  27 
Sup.  Ct  Rep.  350,  9  Ann.  Cas.  1075; 
Northern  P.  R.  Co.  v.  Washington,  222 
U.  S.  370, 379, 56  L.  ed.  237,  240,  32  Sup. 
Ct  Rep.  160;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  442,  56  L.  ed.  257,  262, 
32  Sup.  Ct.  Rep.  140;  Savage  v.  Jones, 
225  U.  S.  501,  533,  56  L.  ed.  1182,  1194, 
32  Sup.  Ct  Rep.  715;  St  Louis,  L  M. 
ft  S.  R.  Co.  V.  Edwards,  227  U.  S.  265, 
57  L.  ed.  506,  33  Sup.  Ct  Bep.  262; 
Hampton  v.  St.  Louis,  L  M.  ft  S.  R.  Co. 
227  U.  S.  456,  57  L.  ed.  596,  33  Sup.  Ct 
Rep.  263;  Barrett  v.  New  York,  232  U. 
S.  1^58  L.  ed.  483,  34  Sup.  Ct  R^ 
203;  Erie  R.  Co.  v.  New  York,  233  U.  S. 
671,  58  L.  ed.  1149,  52  L.RJL(N.S.) 
266,  34  Sup.  Ct  Rep.  756,  Ann.  Cas. 
1915D,  138 ;  Southern  R.  Co.  v.  Railroad 
Commission,  236  U.  S.  439,  59  L.  ed.  661, 
35  Sup.  Ct  Rep.  304;  Charleston  ft  W. 
C.  R.  Co.  V.  Vamville  Furniture  Co.  237 
U.  S.  597,  59  L.  ed.  1137,  35  Sup.  Ct 
Rep.  715,  Ann.  Cas.  1916D,  333;  Atchi- 
son, T.  ft  S.  F.  R.  Go.  V.  Harold,  241 
U.  S.  371,  60  L.  ed.  1050,  36  Sup.  Ct. 
Rep.  665;  Atlantic  Coast  Line  B.  Co.  v. 
Georgia,  234  U.  S.  280,  58  L.  ed.  1312, 
34  Sup.  Ct  Rep.  829;  McDermott  v. 
Wisconsin,  228  U.  S.  115,  57  L.  ed.  754, 
47  L.R.A.(N.S.)  984,  33  Sup.  Ct  Rep. 
431,  Ann.  Cas.  1915A,  39;  Shgh  v.  Kirk- 
wood,  237  U.  S.  52,  59  L.  ed.  835,  35 
Sup.  Ct  Rep.  501. 

That  there  is  a  substantial  conflict 
between  the  Federal  Employers'  Liabil- 
ity Act  and  the  New  Jersey  Compensa- 
tion Act  is  apparent  from  a  comparison 
of  the  two  laws. 

St  Louis,  I.  M.  ft  S.  R.  Co.  v.  Craft 
237  U.  S.  648,  59  Ii.  ed.  1160,  35  Sup. 
Ct  Rep.  704,  9  N.  C.  C.  A.  754;  St 
Louis,  L  M.  ft  S.  R.  Co.  v.  Hesterly,  228 
U.  S.  702,  57  L.  ed.  1031,  33  Sup.  Ct 
Rep.  703;  Rounsaville  v.  Central  R.  Co. 
87  N.  J.  L.  371,  94  AtL  392;  Hartman 
V.  Chicago,  B.  ft  Q.  B.  Co.  192  Mo.  App. 
271, 182  S.  W.  148;  McNamara  v.  Wash- 
ington Terminal  Co  35  App.  D.  C.  230; 
Potter  V.  Baltimore  ft  0.  B.  Cb.  37 
Wash.  L.  Bep.  466;  Baltimore  ft  0.  B. 
Co.  V.  Gawinske,  116  C.  C.  A.  579,  197 
Fed.  31 ;  Herring  v.  Atlantic  Coast  Line 
B.  Co.  168  N.  C.  555,  84  S.  E.  863;  Hog- 
arty  V.  Philadelphia  ft  B.  B.  Go.  245 

loat 


171,  172 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tfioc, 


Pa.  443,  91  Atl.  854;  Chicago  &  A.  R. 
Co.  V.  Wagner,  239  U.  S.  462,  60  L.  ed. 
379,  36  Sup.  Ct.  Rep.  135,  11  N.  C.  C. 
A.  1087;  Burnett  v.  Atlantic  Coast  Line 
R.  Co.  163  N.  C.  186,  79  S.  E.  414,  re- 
versed on  other  grounds  in  239  U.  S. 
199,  60  L.  ed.  226,  36  Sup.  Ct.  Rep.  75; 
Taylor  v.  Wells,  F.  &  Co.  136  C.  C.  A. 
402,  220  Fed.  796;  Rief  v.  Great  North- 
ern R.  Co.  126  Minn.  430, 148  N.  W.  309; 
West  Jersey  Trust  Co.  v.  Philadelphia 
&  R.  R.  Co.  88  N.  J.  L.  102,  95  Atl.  753; 
Texas  &  P.  R.  Co.  v.  Rigsby,  241  U.  S. 
33,  60  L.  ed.  874,  36  Sup.  Ct.  Rep.  482; 
San  Antonio  &  A.  P.  R.  Co.  v.  Wagner, 
241  U.  S.  476,  60  L.  ed.  1110,  36  Sup. 
Ct.  Rep.  626;  Spokane  &  I.  E.  R.  Co.  v. 
Campbell,  241  U.  S.  497,  60  L.  ed.  1125, 
36  Sup.  Ct.  Rep.  683,  12  N.  C.  C.  A. 
1083;  Southern  R.  Co.  v.  United  States, 
222  U.  S.  20,  56  L.  ed.  72,  32  Sup.  Ct. 
Rep.  2,  3  N.  C.  C.  A.  822. 

Mr.  Harry  Lane  argued  the  cause  and 
filed  a  brief  for  defendant  in  error : 

The  petitioner's  decedent  was  not  em- 
ployed by  the  defendant  in  interstate 
commerce  at  the  time  of  the  accident 
which  caused  his  death. 

Second    Employers'    Liability    Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N 
C.  C.  A.  875;  Seaboard  Air  Line  R.  Co 
V.  Moore,  228  U.  S.  433,  57  L.  ed.  907 

33  Sup.  Ct.  Rep.  580;  St.  Louis,  S.  F 
&  T.  R.  Co.  V.  Scale,  229  U.  S.  156,  57 
L.  ed.  1129,  33  Sup.  Ct.  Rep.  651,  Ann 
Cas.  1914C,  156;  North  Carolina  R.  Co 
V.  Zachary,  232  U.  S.  248,  58  L.  ed.  591 

34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C 
159,  9  N.  C.  C.  A.  109;  Grand  Trunk 
Western  R.  Co.  v.  Lindsay,  233  U.  S 
42,  58  L.  ed.  838,  34  Sup.  Ct.  Rep.  581 
Ann.  Cas.  1914C,  168;  Illinois  C.  R.  Co 
V.  Behrens,  233  U.  S.  473,  58  L.  ed.  1051 
34  Sup.  Ct.  Rep.  646,  Ann.  Cas.  1914C 
163,  10  N.  C.  C.  A.  153. 

The  finding  of  the  court  of  common 
pleas  that  the  deceased  was  not  engaged 
in  interstate  commerce  at  the  time  of 
the  accident  is  conclusive. 

Scott  V.  Payne  Bros.  85  N.  J.  L.  446, 
89  Atl.  927,  4  N.  C.  C.  A.  682. 

The  Federal  Employers'  Liability  Act 
does  not  apply  in  cases  where  there  is 
no  negligence  on  the  part  of  the  em- 
ployer. 

Rounsaville  v.  Central  R.  Co.  87  N. 
J.  L.  371,  94  Atl.  392;  Hammill  v.  Penn- 
sylvania R.  Co.  87  N.  J.  L.  399,  94  Atl. 
314;  Winfield  v.  New  York  C.  &  H.  R.  R. 
Co.  168  App.  Div.  351,  153  N.  Y.  Supp. 
499. 
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The  Federal  Employers'  Liability  Aet 
and  §  2  of  the  New  Jersey  Worlonen's 
Compensation  Act  have  no  relation  to 
each  other  and  do  not  cover  the  same 
field. 

Sexton  V.  Newark  Dist.  Teleg.  Co.  84 
N.  J.  L.  85,  86  Atl.  451,  3  N.  C.  C.  A. 
569;  Hammill  v.  Pennsylvania  R.  Co. 
and  Rounsaville  v.  Central  R.  Co.  supra; 
West  Jersey  Trust  Co.  v.  Philadelphia 
&  R.  R.  Co.  88  N.  J.  L.  102,  95  Atl.  763. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  (fourt: 

This  was  a  proceeding  under  a  New 
Jersey  statute,  chap.  95,  Laws  1911, 
against  a  common  carrier  by  railroad, 
engaged  in  both  interstate  and  intra- 
state commerce,  to  obtain  compensation 
for  the  death  of  one  of  its  employees. 
The  employee  was  in  charge  of  a  switch 
engine  in  the  carrier's  extensive  yard 
at  Croxton,  New  Jersey,  and  was  switch* 
ing  freight  oars  about  in  the  yard,  espe- 
cially to  and  from  a  transfer  station. 
The  cars  usually  contained  package 
freight  and  many  were  moved  in  the 
course  of  a  day's  work.  In  some  the 
freight  was  interstate,  in  others  intra- 
state,'and  in  still  others  it  was  of  both 
classes.  This  was  true  of  the  cars 
moved  on  the  day  in  question.  In  con- 
cluding his  work  for  that  day  the  em- 
ployee took  his  engine  to  the  place  where 
it  was  to  remain  for  the  night  and  start- 
ed to  leave  the  yard.  His  route  lay 
across  some  of  the  tracks,  and  while 
passing  over  one  he  was  struck  by  an 
engine  and  received  injuries  from  which 
he  soon  died.  No  causal  negligence  was 
alleged  or  proved,  and  both  parties  as- 
sumed there  was  none.  In  these  circum- 
stances the  trial  judge,  while  not  doubt- 
ing that  the  fatal  injury  occurred  in  the 
course  of  the  deceased's  employment, 
held  that  he  was  not  then  employed  in 
interstate  commerce,  and  that  conden- 
sation should  be  made  under  the  state 
statute  to  the  widow.  A  judgment  in 
her  favor  was  entered,  but  was  reversed 
by  the  supreme  court  of  the  state,  which 
concluded  that  the  deceased's  employ- 
ment at  the  time  of  the  injury  was  in 
interstate  commerce,  and  that  the  case 
was  controlled  by  the  Employers'  Liabil- 
ity Act  [172]  of  Congress,  which  makes 
negligence  the  test  of  the  carrier's  liabil- 
ity or  obligation.  That  judgment  was 
in  turn  reversed  by  the  court  of  errors 
and  appeals,  which,  although  assuming 
''that  the  conclusion  of  the  supreme 
court  as  to  the  character"  of  the  de- 
ceased's employment  at  the  time  of  the 
injury    "was    justified    by    the     facta 
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proved,"  regarded  the  Federal  act  as 
without  bearing,  because  affording  no 
remedy  and  imposing  no  liability  in  the 
absencs  of  causal  negligence.  88  N.  J. 
L.  619,  0J3  Atl.  394. 

The  questions  presented  for  decision 
are  these:  First,  whether  the  Federal 
act  is  regulative  of  the  carrier's  liability 
or  obligation  in  every  instance  of  the  in- 
jury or  death  of  one  of  its  employees  in 
interstate  commerce,  or  only  in  those  in- 
stances where  there  is  causal  negligence 
for  which  the  carrier  is  responsible. 
Second,  whether  the  facts  proved  sustain 
the  conclusion  that  the  deceased  was  em- 
ployed in  interstate  commerce  at  the 
time  of  the  injury.  Third,  whether,  by 
reason  of  the  state  statute,  the  carrier 
became  bound  contractually  to  make 
compensation  in  this  instance,  even 
though  it  came  within  the  Federal  act. 

The  first  question  is  fully  considered  in 
New  York  C.  R.  Co.  v.  Winfield,  the  opin- 
ion in  which  has  been  just  announced, 
244  U.  S.  147,  ante,  1045,  27  Sup. 
Ct.  Rep.  546,  and  it  suffices  here  to  say 
that,  for  the  reasons  there  given,  we  are 
of  opinion  that  the  Federal  act  proceeds 
upon  the  principle  which  regards  negli- 
gence as  the  basis  of  the  duty  to  make 
compensation,  and  excludes  the  exist- 
ence of  such  a  duty  in  the  absence  of 
negligence,  and  that  Congress  intended 
the  act  to  be  as  comprehensive  of  those 
instances  in  which  it  excludes  liability 
as  of  those  in  which  liability  is  imposed. 
It  establishes  a  rule  of  regulation  which 
is  intended  to  operate  uniformly  in  all 
the  states,  as  respects  interstate  com- 
merce, and  in  that  field  it  is  both  para- 
mount and  exclusive. 

The  second  question  must  be  given  an 
affirmative  answer.  [173]  In  leaving 
the  carrier's  yard  at  the  close  of  his 
day's  work  the  deceased  was  but  dis- 
charging a  duty  of  his  employment.  See 
North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  260,  58  L.  ed.  591,  596,  34  Sup. 
Ct.  Rep.  305,  9  N.  C.  C.  A.  109,  Ann. 
Cas.  1914C,  159.  Like  his  trip  through 
the  yard  to  his  engine  in  the  morning, 
it  was  a  necessary  incident  of  his  day's 
work,  and  partook  of  the  character  of 
that  work  as  a  whole,  for  it  was  no  more 
an  incident  of  one  part  than  of  another. 
His  day's  work  was  in  both  interstate 
and  intrastate  commerce,  and  so,  when 
he  was  leaving  the  yard  at  the  time  of 
the  injury,  his  employment  was  in  both. 
That  he  was  employed  in  interstate  com- 
merce is  therefore  plain,  and  that  his 

employment  also  extended  to  intrastate 
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commerce  is,  for  present  purposes,  of  no 
importance. 

The  third  question  requires  some  no- 
tice of  the  New  Jersey  statute.  It  con- 
sists of  two  parts.  One  conforms  to  the 
principle  which  regards  negligence  as 
the  basis  of  liability,  and  excludes  lia- 
bility in  the  absence  of  negligence.  In 
its  details,  however,  that  part  differs 
materially  from  the  Federal  act.  The 
other  conforms  to  a  different  principle 
which  rejects  negligence  as  a  basis  of 
liability  and  requires  compensation  to 
be  made  by  the  employer  wherever  the 
injury  or  death  of  the  employee  is  an 
incident  of  the  service  in  which  he  is 
employed.  This  part  is  described  as 
"elective,"  and  is  not  to  be  applied  un- 
less the  employer  and  the  employee  shall 
have  agreed,  expressly  or  impliedly,  to 
be  bound  thereby  and  to  surrender  "their 
rights  to  any  other  method,  form,  or 
amount  of  compensation  or  determina- 
tion thereof."  Respecting  the  mode  of 
manifesting  such  an  agreement  or  the 
contrary,  it  is  provided  that  every  con- 
tract of  hiring  "shall  be  presumed  to 
have  been  made"  with  reference  to  this 
part  of  the  statute,  and,  unless  the  con- 
tract or  a  notice  from  one  party  to  the 
other  contain  "an  express  statement  in 
writing"  to  the  contrary,  it  "shall  be 
presumed"  that  the  parties  "have  agreed 
to  be  bound"  by  this  part  of  the  statute. 
There  was  no  express  ag^reement  in  this 
instance  and  there  is  no  [174]  basis  for 
regarding  the  carrier  as  in  any  way 
bound  by  this  part  of  the  statute,  save 
as  it  provides  that  an  agreement  to  be 
bound  by  it  shall  be  presumed  in  the  ab- 
sence of  a  declaration  to  the  contrary. 
But  such  a  presumption  cannot  be  in- 
dulged here,  and  this  for  the  reason  that 
by  the  Federal  act  the  entire  subject, 
as  respects  carriers  by  railroad  and  their 
employees  in  interstate  commerce,  was 
taken  without  the  reach  of  state  laws. 
It  is  beyond  the  power  of  any  state  to 
interfere  with  the  operation  of  that  act, 
either  by  putting  the  carrier  and  their 
employees  to  an  election  between  its  pro- 
visions and  those  of  a  state  statute,  or 
by  imputing  such  an  election  to  them  by 
means  of  a  statutory  presumption.  The 
third  question,  therefore,  must  be  an- 
swered in  the  negative. 

It  follows  that  the  Court  of  Errors 
and  Appeals  erred  in  failing  to  give  con- 
trolling effect  to  the  Federal  act. 

Judgment  reversed. 

Mr.  Justice  Brandeis  and  Mr.  Justice 
OUurka  dissent. 
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FRANKLIN  K.  LANE,   Secretary  of  the 
Interior,  Plff.  in  Err.» 

V. 

SVAN  HOGLUND. 
(See  8.  C.  Reporter's  ed.  174-182.) 

Mandamiis  —  to  Seoretftry  of  Interior 

—  mlniitterial  duty. 

A  repoit  by  a  forest  officer  reoom- 
mending  the  cancelation  of  a  homestead 
entry  for  nonresidence  and  lack  of  culti- 
vation is  not  a  "pending  contest  or  protest,** 
within  the  meaning  of  the  Act  of  March 
8,  1891  (26  SUt  at  L.  1099,  chap.  661, 
Comp.  SUt  1916,  I  6118),  §  7,  and  hence 
does  not  relieve  the  Secretary  of  the  In- 
terior, as  head  of  the  Land  Depu*tment,  of 
the  plain  duty,  under  that  section,  enforce- 
able by  mandamus,  to  cause  a  patent  to  be 
issued  to  a  homestead  entryman  where  two 
years  have  elapsed  since  the  date  of  the 
receiver's  receipt  upon  the  final  entry,  and 
there  is  '^o  pendinr  contest  or  protest 
agsinst  the  Talidity  of  such  entiy." 
(For  otber  cases,  see  Mandamus,  II.  d,  S»  la 

Digest  Sup.  Ct  1908.) 

[No.    866.] 

Argued  Aprfl  11,  1917.    Decided  May 

21,  1917. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which,  reversing  a  judgment 
of  the  Supreme  Court  of  the  District, 
granted  a  writ  of  mandamus  against  the 
Secretary  of  the  Interior  to  compel  the 
issuance  of  a  patent  to  a  homestead  en- 
tryman.    AfftrmedL 

See  same  case  below,  44  App.  D.  G. 
810. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Kearfnl 
argued  the  cansei  and,  with  Mr.  S.  W. 
Williams,  filed  a  brief  for  plaintiff  in 
error: 

The  question  as  to  what  constitutes 
a  pending  contest  or  protest  within  the 
meaning  of  the  confirmatory  statute  is 
for  the  Secretary  to  determine  upon  the 
facts  before  him. 

United  States  ex  reL  Riverside  Oil 
Co.  V.  Hitchcock,  190  U.  S.  316,  324,  47 
L.  ed.  1074,  1078,  23  Sup.  Ct.  Rep.  698; 
United  States  ex  rel.  Champion  Lumber 
Co.  V.  Fisher,  227  U.  S.  445,  447,  452, 
67  L.  ed.  591,  592,  594,  33  Sup.  Ct.  Rep. 


329;  Moses  v.  Long-Bell  Lumber  Co. 
124  C.  C.  A.  185,  206  Fed.  56. 

A  decision  of  the  Secretary  which  in- 
volves the  lawful  exercise  of  judgment 
and  discretion  cannot  be  controlled  by 
mandamus. 

United  States  ex  rel.  Riverside  Oil 
Co.  V.  Hitchcock,  190  U.  S.  316,  323- 
325,  47  L.  ed.  1074^  1076-1078,  23  Sup. 
Ct  Rep.  698;  United  States  ex  reL  Ness 
V.  Fisher,  223  U.  S.  683,  691-694,  56  L. 
ed.  610,  611-612,  32  Sup.  Ct.  Rep.  356; 
United  States  ex  reL  Knight  v.  Lane, 
228  U.  S.  6,  13,  57  L.  ed.  709,  712,  33 
Sup.  Ct  Rep.  407;  Lane  v.  United  States, 
241  U.  S.  201,  210,  211,  60  L.  ed.  956, 
960,  36  Sup.  Ct  Rep.  599. 

Ilie  courts  of  the  district  are  without 
jurisdiction  because  the  United  States 
is  the  real  party  defendant  and  cannot 
be  sued. 

Oregon  v.  Stchcoek,  202  U.  S.  60, 
68,  50  L.  ed.  935,  938,  26  Sup.  Ct  Rep. 
568;  Louisiana  v.  Garfield,  211  U.  S.  70, 
77,  53  L.  ed.  92,  96,  29  Sup.  Ct  Rep. 
31;  New  Mexico  v.  Lane,  243  U.  S.  52, 
ante,  588,  37  Sup.  Ct  Rep.  348. 

The  considerations  involved  in  this 
proposition  are  coincident  with  those  re- 
quired to  be  taken  into  view  in  order  to 
determine  the  power  of  the  Secretary. 

Lane  v.  United  States,  241  U.  S.  201, 
210,  60  L.  ed.  956y  960,  36  Sup.  Ct  Rep. 
599. 

Mr.  Francis  W.  Clements  argned  the 
cause,  and,  with  Mr.  B.  E.  Hinton,  filed 
a  brief  for  defendant  in  error: 

The  Secretary  of  the  Interior  was 
without  jurisdiction  to  inquire  into  de- 
fendant's compliance  with  the  home- 
stead law  at  the  time  he  ordered  can- 
celation of  defendant's  entry. 

Harris  Case,  42  Land  Dec.  611;  Re 
Instructions,  12  Land  Dec.  450;  Re  In- 
structions, 13  Land  Dec.  1;  Re  Judicak, 
43  Land  Dec.  246;  Re  Instructions,  43 
Land  Dee.  322. 

Mr.  Justice  Van  Devaater  delivered 
the  opinion  of  the  court: 

This  is  a  petition  for  a  writ  of  man- 
damus against  the  Secretary  of  the  In- 
terior. In  the  court  of  ftrst  instance 
the  writ  was  refused,  but  the  court  of 
appeals  directed  that  it  be  granted  (44 


Note. — ^As  to  when  mandamus  is  the 
proper  remedy,  generally — see  notes  to 
United  States  ex  rel.  International  Con- 
tracting Co.  V.  Lament,  39  L.  ed.  U.  S. 
160;  McCluny  v.  Silliman,  4  L.  ed.  U. 
S.  263;  Fleming  v.  Guthrie,  3  L.R.A.  54; 
Bnmsville  Tump.  Co.  v.  State,  3  LJt.A. 
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265;  State  ex  reL  Charleston,  C.  ft  C. 
R.  Co.  V.  Whitesides,  3  L.R.A.  777;  and 
Ex  parte  Hum,  13  L.R.A.  120. 

On  power  of  courts  to  enforce  minis- 
terial duties  of  heads  of  departments — 
see  note  to  Cooke  v.  Iverson,  52  L.RJL 
(N.S.)  415. 
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App.  D.  C.  310);  and  our  jurisdiction 
arises  out  of  the  fact  that  the  constmc- 
lion  of  a  statute  of  the  United  States 
and  the  duty  of  the  Secretary  of  the 
Interior  thereunder  are  drawn  in  ques- 
tion. The  statute  is  the  following  pro- 
vision in  §  7  of  the  Act  of  March  3, 
1891,  chap.  661,  26  Stat,  at  L.  1096, 1099, 
Comp.  Stat.  1916,  §§  6116,  6113 : 

''That  after  the  lapse  of  two  years 
from  the  date  of  the  issuance  of  the 
receiver's  receipt  upon  the  final  entry 
of  any  tract  of  land  under  the  home- 
stead, timber-culture,  desert-land,  or 
pre-emption  laws,  or  under  this  act,  and 
when  there  shall  be  no  pending  contest 
or  protest  against  the  validity  of  such 
entry,  the  entryman  shall  be  entitled 
[176]  to  a  patent  conveying  the  land  by 
him  entered,  and  the  same  shall  be  is- 
sued to  him." 

What  is  meant  by  a  ''pending  contest 
of  protest"  is  the  question  under  the 
statute.  The  facts  are  not  in  dispute 
and  are  these: 

In  1902  Svan  Hoglund  settled  upon 
and  made  preliminary  entry  under  the 
homestead  law  of  a  tract  of  public  land 
in  the  Eureka  land  district  of  Califomia. 
In  1906  the  land  was  included  within  a 
national  forest  reserve  by  a  proclama- 
tion of  the  President  (34  Stat,  at  L. 
3001),  which  contained  the  following?  ex- 
cepting clause: 

"Excepting  from  the  force  an^  effect 
of  this  proclamation  all  lands  which  may 
have  been,  prior  to  the  date  hereof,  em- 
braced in  any  legal  entry  or  covered  by 
any  lawful  filing  duly  of  record  in  the 
proper  United  States  land  office,  or  up- 
on which  any  valid  settlement  has  been 
made  pursuant  to  law,  and  the  statutory 
period  within  which  to  make  entry  or 
filing  of  record  has  not  expired;  Pro- 
vided, that  this  exception  shall  not  con- 
tinue to  apply  to  any  particular  tract 
of  land  unless  the  entryman,  settler  or 
claimant  continues  to  comply  with  the 
law  under  which  the  entry,  filing  or 
settl^nent  was  made." 

In  due  time  thereafter,  and  after  due 
notice  by  publication  of  his  purpose  so 
to  do,  Hoglund  submitted  final  proof  of 
compliance  with  the  homestead  law  and 
of  his  right  to  obtain  the  title.  The 
proof  was  accepted  as  satisfactory  by 
the  local  officers,  and  on  August  6, 1907, 
a  receiver's  receipt  and  a  registei^s  cer- 
tificate upon  final  entry  were  regularly 
issued  to  him. 

May  29,  1900,  a  report  from  a  deputy 
forest  supervisor  reconmiending  the 
cancelation  of  the  entry  "on  account  of 
•1  I«.  e4f 


nonresidence  and  lack  of  cultivation'' 
was  received  at  the  General  Land  Office. 
The  report  indicated  that  the  entryman 
was  a  single  man,  and  had  a  three-room 
house,  a  small  bam,  and  some  fencing 
on  the  land;  that  he  had  3  acres  plowed 
and  under  cultivation;  that  the  land 
[177]  had  much  valuable  timber  there- 
on, but  none  had  bean'  cut  except  for 
improvements,  and  that  the  entryman 
had  established  actual  residence  on  the 
tract  in  June,  1902,  but  had  really  lived 
thereon  only  at  unnamed  periods,  "go- 
ing away  to  work  for  wages  four  or  five 
months  at  a  time."  No  action  upon  this 
report  was  taken  until  April  19,  1910. 
On  that  day,  almost  three  years  after 
the  date  of  the  receiver's  receipt,  the 
Conmiissioner  of  the  General  Land  Of- 
fice ordered  a  proceeding  in  the  local 
land  office  to  determine  whether  the 
entryman  had  established  and  main- 
tained a  residence  upon  the  land.  No- 
tice of  this  was  given  to  him — apparent- 
ly it  was  his  first  information  that  his 
entry  was  called  in  question — and  a  hear- 
ing was  had.  The  local  officers  and  the 
Commissioner  of  the  General  Land  Of- 
fice in  turn  found  the  facts  in  his  favor, 
but  the  Secretary  of  the  Interior  found 
them  the  other  way  and  ruled  that  the 
entry  was  not  confirmed  or  protected  by 
the  provision  in  §  7  of  the  Act  of  March 
3,  1891,  supra.  42  Land  Dec  406;  43 
Land  Dec.  638  and  640. 

The  Secretary  directed  that  the  entry 
be  canceled  and  the  present  petition  was 
then  filed.  It  prayed  for  a  writ  of  man- 
damus commanding  the  Secretary  to  re- 
call the  order  for  the  cancelation  of  the 
entry,  to  reinstate  the  entry  upon  the 
records,  and  to  cause  a  patent  to  be  is- 
sued to  the  entryman. 

For  present  purposes  no  importance 
attaches  to  the  creation  of  the  forest 
reserve  after  the  primary  and  before  the 
Hnal  entry.  The  entryman  was  free,  un- 
der the  terms  of  the  President's  procla- 
mation, to  proceed  with  the  steps  essen- 
tial to  obtain  a  final  entry  and  ultimate- 
ly the  full  title,  and  to  such  a  final  entry 
the  statute — the  provision  in  §  7 — has 
the  same  application  as  if  the  land  were 
without  instead  of  within  the  reserve. 

The  statute  makes  it  very  plain  that 
if,  at  the  expiration  of  two  years  from 
the  date  of  the  receiver's  final  receipt, 
there  is  no  "pending  contest  or  pro- 
test" against  the  entry,  [178]  its  va- 
lidity no  longer  may  be  called  in  ques- 
tion ;  in  tl^e  words  of  the  act,  "the  entry- 
man  shall  be  entitled  to  a  patent  .  .  . 
and  the  same  shall  be  issued  to  him." 
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The  purpose  to  fix  his  right  and  to  com- 
mand its  recognition  is  obrions.  What, 
then,  is  the  'Ending  contest  or  protest" 
which  is  to  exclude  a  subsisting  entry 
from  this  Statute  of  Limitation  and  re- 
posef  Is  it  some  proceeding  which  is 
begun,  ordered,  or  set  in  motion  in  the 
interest  of  another  claimant  or'of  the 
public,  to  test  or  determine  the  validity 
of  the  entry!  Or  may  it  be  a  mere  re- 
port, letter,  or  other  communication, 
confidential  or  otherwise,  which  has  not 
been  and  may  never  be  acted  upon,  which 
may  be  neither  known  nor  accessible  to 
the  entryman,  or  which  may  be  so  gen- 
eral, vague,  or  intemperate  in  its  state- 
ments as  not  in  itself  to  merit  atten- 
tion f  Independently  of  the  occasion  for 
the  enactment  and  of  the  practice  of  the 
Land  Department,  there  hardly  could  be 
any  difference  of  opinion  about  the  an- 
swer. And  when  these  are  understood 
we  think  there  is  no  room  whatever  for 
a  difference;  in  short,  the  reference  is  to 
a  proceeding  against  the  entry,  and  not 
to  some  communications  which,  at  most, 
is  only  suggestive  of  the  propriety  of 
such  a  proceeding,  and  may  never  be- 
come the  basis  of  one. 

As  applied  to  public  land  affairs  the 
term  "contest"  has  been  long  employed 
to  designate  a  proceeding  by  an  aldverse 
or  intending  claimant,  conducted  in  his 
own  interest,  against  the  entry  of  an- 
other, and  the  term  ^^rotest"  has  been 
conmionly  used  to  designate  any  com- 
plaint or  objection,  whether  by  a  public 
agent  or  a  private  citizen,  which  is  in- 
tended to  be  and  is  made  the  basis  of 
some  action  or  proceeding  in  the  public 
right  against  an  existing  entry.  This 
explains  the  use  in  the  statute  of  both 
terms  in  the  disjunctive,  and  accords 
with  the  instructions  of  May  8,  1891 
(12  Land  Dec.  450),  wherein  each  term 
is  spoken  of  as  meaning  a  "proceeding" 
under  the  Rules  of  Practice  to  cancel 
or  defeat  an  entry,  and  wherein  it  is 
said  that  [179]  "when  there  are  no  pro- 
ceedings initiated  within  that  time  [the 
two  years]  by  the  government  or  in- 
dividuals, the  entryman  shall  be  en- 
titled to  patent."  The  same  view  is 
shown  in  the  supplemental  instructions 
of  July  1, 1891  (13  Land  Dec.  1),  where- 
in the  Secretary  said  to  the  Commission- 
er: "You  will,  therefore,  approve  for 
patent  all  entries  against  which  no  pro- 
ceedings were  begun  within  the  period 
of  two  years  from  the  date  of  the  final 
certificate,  but  where  proceedings  have 
been,  or  shall  be,  begun  within  the  speci- 
fied period,  the  entry  will  be  held  to 
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have  been  taken  out  of  the  operati<m. 
of  this  statute,  and  such  cases  will  pro- 
ceed to  final  judgment  as  heretofore." 

Subject  to  some  exceptions  and  quali- 
fications  which  need  not  be  specially 
noticed,  this  continued  to  be  the  view 
and  practice  of  the  Land  Department 
for  many  years,  and  in  conformity  there- 
with many  thousands  of  entries  were 
carried  to  patent  or  otherwise,  as  their 
particular  facts  caused  them  to  fall  iq>- 
on  one  side  of  the  line  or  the  other. 
But  in  the  case  of  Re  Traganxa,  40  Land 
Dec.  300,  decided  November  17,  1911, 
a  sharp  departure  was  taken  from  the 
earlier  view,  and  it  was  held  that  the 
statute  has  "no  reference  to  proceedings 
by  the  United  States,  or  its  officers  or 
agents,"  against  such  entries,  and  does 
"not  aif ect  the  conduct  or  action  of  the 
Land  Department  in  taking  up  and  dis- 
posing of  final  proof  of  entrymen  after 
the  lapse  of  two  years  mentioned  in  the 
act."  That  view,  however,  did  not  long 
have  the  approval  of  the  Department. 
In  the  ci^  of  Re  Harris,  42  Land  Dec. 
611,  decided  December  13, 1913,  the  sub- 
ject was  reconsidered,  attention  being 
given  to  the  occasion  for  the  enactment 
and  to  its  prior  administration,  and  the 
conclusion  was  reached  that  the  earlier 
view,  long  maintained,  was  right  and 
that  the  practice  thereunder  should  be 
restored.  In  that  case,  as  in  this,  a 
forest  officer  reported  that  the  claimant 
had  n6t  established  or  maintained  a 
residence  upon  the  land,  and  no  action 
was  [180]  taken  on  the  report  until 
after  the  expiration  of  the  two-year 
period.  But  in  that  case  the  entry  was 
held  to  be  confirmed  under  the  statute, 
while  here  the  ruling  was  the  other  way. 
Of  the  situation  which  prompted  the 
enactment  of  the  statute  it  was  said  in 
the  decision  of  that  case: 

"The  records  of  this  Department  dis- 
close that,  during  several  years  preced- 
ing 1891,  a  very  large  number  of  entries 
were  suspended  by  the  (General  Land 
Office  on  vague  and  indefinite  sugges- 
tions of  fraud  or  noncompliance  with 
law,  to  await  investigation  by  special 
agents  of  that  bureau.  These  suspen- 
sions were  so  numerous  and  the  force 
available  for  investigation  was  so  in- 
sufficient as  to  create  a  practical  block- 
ade in  the  issuance  of  patents,  to  the 
serious  prejudice  of  bona  fide  claimants 
under  the  public  land  laws.  In  many 
instances,  the  charge  or  suggestion  upon 
which  the  suspension  was  ordered  had 
no  foundation  of  fact  other  than  the 
proximity  of  the  land  to  other  tracts 
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embraced  in  entries  alleged  to  be  fraudu- 
lent or  otherwise  illegal.  The  reports 
of  this  Department  to  the  public  land, 
committees  of  the  Senate  and  House  of 
BepresentativeSy  concerning  this  legisla- 
tion, and  the  debates  of  those  bodies 
thereon,  leave  no  doubt  of  the  purpose 
of  Congress  that  said  proviso  should 
correct  the  hardship  of  this  situation 
and  provide  against  a  repetition  there- 
of." 

And  it  was  also  said: 

'Tassed,  primarily,  to  rectify  a  past 
and  to  prevent  future  abuses  of  the 
departmental  power  to  suspend  entries, 
the  proviso  is  robbed  of  its  essential 
purpose  and  practically  repealed  by  the 
decision  in  the  Traganza  Case.    .    .    . 

'IJpon  mature  consideration,  the  De- 
partment is  convinced  that  a  contest  or 
protest,  to  defeat  the  confirmatory  ef- 
fect of  the  proviso,  must  be  a  proceeding 
sufficient,  in  itself,  to  place  the  entry- 
man  on  his  defense,  or  to  require  of  him 
a  showing  of  material  fact,  when  served 
with  notice  thereof.** 

[181]  That  decifflon  was  followed  in 
Re  Judicak,  43  Land  Dec.  246;  Re 
Crowther,  43  Land  Dec.  262;  Instruc- 
tions, 43  Land  Dec.  294  and  322. 

Looking,  then,  at  the  statute  in  the 
light  of  all  that  bears  upon  its  purpose 
and  meaning,  we  think  it  certainly  and 
unmistakably  lays  upon  the  Secretary 
of  the  Interior,  as  the  head  of  the  Land 
Department,  a  plain  duty  to  cause  a  pat- 
ent to  be  issued  to  a  homestead  entry- 
man  whenever  it  appears,  as  conoededly 
it  did  in  this  instance,  that  two  years 
have  elapsed  since  the  issue  of  the  re- 
ceiver's receipt  upon  the  final  entry,  and 
that  during  that  period^no  proceeding 
has  been  initiated  or  order  made  which 
calls  in  question  the  validity  of  the  en- 
try. In  the  exercise  of  its  discretion 
Congress  has  said,  in  substance,  by  this 
statute,  that  for  two  years  after  the 
entr3rman  submits  final  proof  and  ob- 
tains the  receiver's  receipt  the  entry 
may  be  held  open  for  the  initiation  of 
proceedings  to  test  its  validity,  but  that 
if  none  such  be  begun  within  that  time, 
it  shall  be  passed  to  patent  as  a  matter 
of  course.  Thus  in  a  case  like  this, 
where,  according  to  the  conceded  facts, 
no  proceeding  was  begun  within  the  pre- 
scribed period,  there  is  no  room  for  the 
exercise  of  discretion  or  judgment,  but, 
on  the  contrary,  a  plain  duty  to  see  that 
the  entryman  receives  a  patent. 

True,  this  court  always  is  reluctant  to 

award  or  sustain  a  writ  of  mandamus 

against    an    executive    officer,    and   yet 
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cases  sometimes  arise  when  it  is  eon- 
strained  by  settled  principles  of  law  and 
the  exigency  of  the  particular  situation 
to  do  so.  Kendall  v.  United  States,  12 
Pet.  524,  9  L.  ed.  1181;  United  States 
V.  Schurz,  102  U.  S.  378,  26  L.  ed.  167; 
Roberts  v.  United  States,  176  U.  S.  221, 
44  L.  ed.  443,  20  Sup.  Ct.  Rep.  376; 
Garfield  v.  United  States,  211  U.  S.  249, 

53  L.  ed.  168,  29  Sup.  Ct.  Rep.  62;  Bal- 
linger  v.  United  States,  216  U.  S.  240, 

54  L.  ed.  464^  30  Sup.  Ct  Rep.  338. 
And  see  Noble  v.  Union  River  Logging 
R.  Co.  147  U.  S.  165,  37  L.  ed.  123,  13 
Sup.  Ct.  Rep.  271;  American  School  of 
Magnetic  Healing  v.  McAnnulty,  187  U. 
S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33. 
This,  we  think,  is  such  a  case.  As  quite 
apposite  we  excerpt  the  following  from 
the  unanimous  opinion  in  Roberts  v. 
United  States,  176  U.  S.  221,  231,  44  L. 
ed.  443,  447,  20  Sup.  Ct.  Rep.  376 : 

[1S2]  'Unless  the  writ  of  mandamus 
is  to  become  practically  valueless,  and 
is  to  be  refused  even  where  a  public  of- 
ficer is  commanded  to  do  a  particular 
act  by  virtue  of  a  particular  statute, 
this  writ  should  be  granted.  Every  stat- 
ute to  some  extent  requires  construction 
by  the  public  officer  whose  duties  may 
be  defined  therein.  Such  officer  must  read 
the  law,  and  he  must  therefore,  in  a  cer- 
tain sense,  construe  it,  in  order  to  form 
a  judgment  from  its  language  what  duty 
he  is  directed  by  the  statute  to  perform. 
But  that  does  not  necessarily  and  in  all 
cases  make  the  duty  of  the  officer  any- 
thing other  than  a  purely  ministerial 
one.  If  the  law  direct  him  to  perform 
an  act  in  regard  to  which  no  discretion 
is  committed  to  him,  and  which,  upon 
the  facts  existing,  he  is  bound  to  per- 
form, then  that  act  is  ministerial,  al- 
though depending  upon  a  statute  which 
requires,  in  some  degree,  a  construction 
of  its  language  by  the  officer.  Unless 
this  be  so,  the  value  of  this  writ  is  very 
greatly  impaired.  Every  executive  of- 
ficer whose  duty  is  plainly  devolve  up- 
on him  by  statute  might  refuse  to  per- 
form it,  and  when  his  refusal  is  brought 
before  the  court  he  might  successfully 
plead  that  the  performance  of  the  duty 
involved  the  construction  of  a  statute 
by  him,  and  therefore  it  was  not  minis- 
terial, and  the  court  would,  on  that  ac- 
count, be  powerless  to  give  relief.  Such 
a  limitation  of  the  powers  of  the  court, 
we  think,  would  be  most  unfortunate, 
as  it  would  relieve  from  judicial  super- 
vision all  executive  officers  in  the  per- 
formance of  their  duties,  whenever  they 

should  plead  that  the  duty  required  of 
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them  arose  upon  the  construction  of  a 
statute,  no  matter  how  plain  its  lan- 
guage, nor  how  plainly  they  violated 
their  duty  in  refusing  to  perform  the 
act  required." 

We  therefore  conclude  that  the  Court 
of  Appeals  rightly  directed  that  the  writ 
be  granted. 

Judgment  affirmed. 


IISSI     LEHIGH    VALLEY    RAILROAD 
COMPANY,  PUT.  in  Err., 

V. 

JAMES  H.  BARLOW. 

(See  S.  C.  Reporter's  ed.  183,  184.) 

liaater  and  servant  —  employers'  lia- 
bility —  when  servant  Is  engaged  in 
interstate  commerce. 

A  member  of  a  switching  crew  assist- 
ing in  placing  on  an  unloading  trestle  in 
the  railway  company's  yards  coal  cars  be- 
longing to  such  company  and  loaded  with 
supply  coal  for  it,  whidi,  with  their  con- 
tents, had  passed  oyer  its  line  from  a  point 
outside  the  state,  and  had  remained  in  the 
yards  upon  sidings  and  switches  for  sev- 
eral days  before  removal  to  the  trestle,  was 
not  then  engaged  in  interstate  commerce, 
within  the  meaning  of  the  Federal  Employ- 
ers' Liability  Act  of  ApHl  22,  1908  (35 
Stat,  at  L.  66,  chap.  149,  Comp.  Stat.  1916, 
f  8667),  since  the  interstate  movonent  of 
the  cars  had  terminated  before  they  left  the 
sidings. 

(For  other  cases,  see  Master  and  Servant,  II. 
in  Digest  Bop.  Ct.  1908.] 

[No.  194.] 

Argued  April  20,  1917.     Decided  May  21, 

1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  New  York  in  and  for  the 
County  of  Cortland  to  review  a  judg- 
ment entered  pursuant  to  a  mandate 
from  the  Court  of  Appeals  of  that  state, 
which  had  afSrmed  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court 
for  the  Third  Department,  affirming  a 
judgment  of  a  trial  term  of  such  Su- 
preme Court  in  favor  of  plaintiff  in  an 
action  under  the  Federal  Employers' 
Liability  Act.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  in  appellate  di- 
vision, 158  App.  Div.  768,  143  N.  Y. 

Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Em- 
ployers' liability  Act — see  notes  to 
Liunphere  ▼.  Oregon  B.  ft  Nav.  Co.  47 
L3.A.(N.8.)  38,  and  Seaboard  Air  line 
R.  Co.  V.  Horton,  L.B.A.1916C,  47.  ' 
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Supp.  1053;  in  court  of  appealsu  214 
N.  Y.  116,  107  N.  E.  814. 
The  facts  are  stated  in  the  opinion. 

Mr.  Peter  F.  McAllister  argued  the 
cause,  and,  with  Mr.  F.  0.  McCleary, 
filed  a  brief  for  plaintiff  in  error: 

The  trial  court  erred  in  submitting 
the  case  to  the  jury  under  the  Federal 
Employers'  Liability  Act. 

Chicago,  B.  ft  Q.  B.  Co.  ▼.  Harrington, 
241  U.  S.  177,  60  L.  ed.  941,  36  Sup. 
Ct.  Bep.  517,  11  N.  C.  C.  A.  992. 

Mr.  Clayton  &.  Luak  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  transportation  of  the  ears  and 
supply  coal  from  Sayre,  Pennsylvania, 
to  Cortland,  New  York,  was  clearly  an 
act  of  interstate  commerce. 

North  Carolina  B.  Co.  v.  Zachary,  232 
U.  S.  248,  58  L.  ed.  591,  34  Sup.  Ct  Bep. 
305,  Ann.  Cas.  1914C,  159,  9  N.  C.  C.  A. 
109;  Chicago,  B.  I.  ft  P.  B.  Co.  v.  Wright, 
239  U.  S.  548,  60  L.  ed.  431,  36  Sup.  Ct 
Bep.  185. 

The  purpose  of  the  operation  involv- 
ing the  movement  must  determine 
whether  the  employee  who  waa  injured 
was  engaged  in  interstate  commerce  at 
and  preceding  the  time  of  the  injury. 

Louisville  ft  N.  B.  Co.  v.  Parker,  242 
U.  S.  13,  ante,  119,  37  Sup.  Ct.  Bq>.  4. 

The  transportation  was  not  completed 
until  the  cars  reached  the  trestle  where 
they  were  to  be  unloaded. 

McNeill  V.  Southern  B.  Co.  202  U.  S. 
543,  50  L.  ed.  1142,  26  Sup.  Ct  Bep. 
722;  St  Louis,  S.  F.  ft  T.  B.  Co.  v. 
Scale,  229  U.  S.  156,  57  L.  ed.  1129,  33 
Sup.  Ct.  Bep.  651,  Ann.  Cas.  1914C,  156; 
Great  Northern  B.  Co.  v.  Otos,  239  U.  S. 
349,  60  L.  ed.  322,  36  Sup.  Ct.  Bep.  124; 
Johnson  v.  Southern  P.  Co.  196  U.  S.  1, 
49  L.  ed.  363,  25  Sup.  Ct.  Bep.  158,  17 
Am.  Neg.  Bep.  412;  New  York  C.  ft  H. 
B.  B.  Co.  V.  Carr,  238  U.  S.  260,  59 
L.  ed.  1298,  35  Sup.  Ct.  Bep.  780,  9  N. 
O.  O.  A.  1. 

Mr.  Justice  McBeynolda  delivered  the 
opinion  of  the  court: 

Basing  his  claim  upon  the  Federal 
Employers'  Liability  Act,  defendant  in 
error  sought  damages  for  personal  in- 
juries. The  New  York  court  of  appeals 
afftrmed  a  judgment  in  his  favor  (214 
N.  Y.  116,  107  N.  E.  814),  and  the  ques- 
tion  now  presented  is  whether  there  is 
evidence  tending  to  show  that  he  was 
injured  while  engaging  in  interstate 
commerce.  The  accident  occurred  July 
27,  1912,  when,  as  member  of  a  switch- 
ing crew,  he  was  assisting  in  placing 
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three  ears  containing  supply  coal  for 
plaintiff  in  error  on  an  unloading  trestle 
within  its  yards  at  Cortland,  New  York. 
These  [184]  cars  belonged  to  it,  and 
with  their  contents  had  passed  over  its 
line  from  Sayre,  Pennsylvania.  After 
being  received  in  the  Cortland  yards — 
one  July  3  and  two  July  10 — they  re- 
mained there  upon  sidings  and  switches 
until  removed  to  the  trestle  on  the  27th. 

We  think  their  interstate  movement 
terminated  before  the  cars  left  the  sid- 
ings, and  that  while  removing  them  the 
switching  crew  was  not  employed  in  in- 
terstate commerce.  The  essential  facts 
in  Chicago,  B.  &  Q.  R.  Co.  v.  Harring- 
ton, 241  U.  S.  177,  60  L.  ed.  941,  36  Sup. 
Ct.  Rep.  617.  U  N.  C.  C.  A.  992,  did  not 
materially  oiffer  from  those  now  pre- 
sented. There  we  sustained  a  recovery 
by  an  employee,  holding  he  was  not  en- 
gaged in  interstate  commerce;  and  that 
decision  is  in  conflict  with  the  conclu- 
sion of  the  Court  of  Appeals.  The  judg- 
ment under  review  must  be  reversed  and 
the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opin- 
ion. 

Reversed. 


D.  B.  SMITH  and  Gertrude  W.  Smith,  Plffs. 

in  Err., 

V. 

THIRD  NATIONAL  EXCHANQB  BANK 
OF  SANDUSKY,  OHIO,  and  F.  P.  Zol- 
linger. 

(See  S.  C.  Reporter's  ed.  184-191.) 

Public  lands  —  VBlAwfal  pocnpanoy  — 
bona  fide  claim  or  color  of  title. 

The  further  ooeupancy  of  a  tract  of 
publie  land  within  the  limits  of  the  original 
survey  of  a  Mexican  land  grant  by  those  in 
possession  under  color  of  title,  and  in  good 
faith,  or  bv  their  vendees,  after  such  grant 
had  been  finally  confirmed  by  tl^e  court  of 
private  land  claims,  with  boundaries  which 
exclude  the  tract  in  question,  was  not  ren- 
dered unlawful  by  the  provision  of  the  Act 
of  February  25,  1885  (23  SUt.  at  L.  321, 
chap.  149,  Comp.  Stat.  1016,  §  4907),  for- 
bidding Uie  inclosure  of,  or  the  assertion 
of  a  nffht  to  the  exclusive  use  and  occu- 
pancy of,  any  part  of  the  publie  lands  with- 
oot  claim  or  color  of  title,  made  or  acquired 
in  good  faith,  or  an  asserted  right  thereto 
by  or  under  daim  made  in  good  faith  with 
a  view  to  entry  at  the  proper  land  office. 
[For  other  cases,  see  Public  Lands,  L  b;  L  g. 
In  Digest  Sap.  Ct  1008.] 

[No.  214.) 

Argued  AprU  24  and  25, 1917.   Decided  May 

21, 1917. 
•1  Ii.  pd. 


IN  ERROR  to  the  Supreme  Court  of 
the  State  of  New  Mexico  to  review 
a  judgment  which,  on  a  second  appeal, 
affirmed  a  judgment  of  the  District  Court 
of  Doua  Ana  County,  in  that  state,  in 
favor  of  plaintiffs  in  an  action  upon 
certain  promissory  notes,  and  for  the 
foreclosure  of  a  mortgage  securing  their 
payment.    Afftrmed. 

See  same  case  below,  20  N.  M.  264^ 
148  Pac.  512. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  Q.  Morris  argued  the  cause, 
and,  with  Mr.  W.  B.  Grant,  filed  a  brief 
for  plaintiffs  in  error: 

Ii:  the  possession  of  the  public  land 
in  question  was  not  held  by  Reinhart 
under  color  of  title  in  good  faith,  the 
contract  to  deliver  and  the  actual  de- 
livery of  possession  to  Smith  as  the  con- 
sideration for  the  execution  of  the  notes 
and  mortgage,  the  defense  of  illegality 
was  perfect  and  was  such  defense  as 
plaintifb  in  error  might  make  in  the 
publie  interest  notwithstanding  their 
partioipancy  in  the  illegality,  and  neces- 
sarily without  returning  the  possession 
f^ained  by  the  transaction,  as  this  would 
involve  a  farther  violation  of  law.  The 
improvements  such  as  ditches,  fences, 
and  preparing  land  for  cultivation,  be- 
ing ftxturee,  become  the  property  of  the 
United  States,  the  owner  of  the  soil, 
and  hence  no  equities  were  established 
in  the  plaintiffs  below. 

Waskey  v.  Hanmier,  223  U.  S.  85,  56 
L.  ed.  359,  32  Sup.  Ct  Rep.  187;  Sage 
V.  Hampe,  235  U.  S.  99-106,  59  L.  ed. 
147-150,  35  Sup.  Ct.  Rep.  94;  Swanger 
V.  Mayberry,  59  CaL  91;  Pullman's  Pal- 
ace Car  Co.  V.  Central  Transp.  Co.  171 
U.  S.  138,  43  L.  ed.  108, 18  Sup.  Ct.  Rep. 
1 808;  Combs  v.  MiUer,  24  Okla.  576,  103 
Pac.  590;  McLaughlin  v.  Ardmore  Loan 
&  Trust  Co.  21  Okla.  173,  95  Pac.  779; 
Garst  V.  Love,  6  Okla.  46,  55  Pac.  19; 
Tandy  v.  Elmore-Cooper  Live  Stock 
Conmiission  Co.  113  Mo.  App.  409,  87 
S.  W.  614;  Shorman  v.  Eakin,  47  Ark. 
351,  1  S.  W.  559;  Langan  v.  Sankey,  55 
Iowa,  52,  7  N.  W.  393;  Brown  v.  First 
Nat.  Bank,  137  Ind.  655,  24  L.RA.  206, 
37  N.  E.  158;  Reod  v.  Johnson,  27  Wash. 
42,  57  L.R.A.  404,  67  Pac.  381;  Third 
Nat.  Exch.  Bank  v.  Smith,  17  N.  M.  166, 
125  Pac.  632. 

The  supreme  court  of  New  Mexico  was 
bound  to  respect  the  findings  of  fact 
made  by  the  court  below  in  a  trial  with- 
out a  jury  as  it  would  a  special  verdict 
cif  a  jury. 

Pring  V.  M.  B.  Goldenbexg  Co.  15  N. 
M.  337,  107  Pao.  528. 
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There  can  be  no  snch  thing  as  good 
faith  where  the  party  knows  he  has  no 
title,  and  that  under  the  law,  which  he 
is  presumed  to  know,  he  can  acquire  none 
by  his  occupation. 

Deffeback  v.  Hawke,  115  U.  S.  392, 
29  L.  ed.  423,  6  Sup.  Ct.  Rep.  95 ;  Center 
V.  Cady,  106  C.  C.  A.  609,  184  Fed.  605; 
Vilas  v.  Prince,  88  Fed.  682;  Ramsey 
V.  Wilson,  52  Wash.  Ill,  100  Pac.  177. 

It  is  established  by  the  findings  of 
fact  and  law  that  Reinhart  in  fact  had 
no  title  to  the  land  he  sold  plaintiffs  in 
error,  and  for  which  they  executed  their 
notes  and  mortgage  in  question.  It  is 
decided  now  in  this  case  again  that  such 
land  is  public  land  of  the  United  States. 
It  is,  therefore,  established  by  the  deci- 
sion in  this  case,  that  the  notes  and 
mortgage  were  executed  without  con- 
sideration and  are  unenforceable  in  this 
proceeding  in  equity  to  foreclose  the 
mortgage. 

Combs  y.  Miller,  24  Okla.  576,  103 
Pac  590;  Lamb  v.  James,  87  Tex.  485, 
29  S.  W.  647;  Rayner  Cattle  Co.  v.  Bed- 
ford, 91  Tex.  642,  44  S.  W.  410,  45  S. 
W.  554. 

Mr.  W.  H.  Winter  argued  the  cause, 
and,  with  Messrs.  A.  Seymour  Thur- 
mond, J.  H.  Paxton,  and  R.  L.  Young, 
filed  a  brief  for  defendants  in  error: 

The  writ  of  error  should  be  dismissed 
for  want  of  jurisdiction. 

Wynn  v.  Morris,  20  How.  3, 15  L.  ed. 
800;  Cbnde  v.  York,  168  U.  S.  642,  42 
L.  ed.  611,  18  Sup.  Ct.  Rep.  234;  Giles 
V.  Little,  134  U.  S.  645,  33  L.  ed.  1062, 
10  Sup.  Ct.  Rep.  623 ;  Miller  y.  National 
Bank,  106  U.  S.  542,  27  L.  ed.  289,  1 
Sup.  Ct.  Rep.  536;  Long  v.  Converse, 
91  U.  S.  105.  23  L.  ed.  233;  Hale  v. 
Gaines,  22  How.  144,  16  L.  ed.  264; 
Northern  P.  R.  Co.  v.  Patterson,  154 
U.  S.  130,  38  L.  ed.  934,  14  Sup.  Ct. 
Rep.  977;  Kennard  v.  Nebraska,  186  U. 
S.  304,  46  L.  ed.  1175,  22  Sup.  Ct.  Rep. 
879;  Telluride  Power  Transmission  Co. 
V.  Rio  Grande  Western  R.  Co.  175  U.  S. 
639,  44  L.  ed.  305,  20  Sup.  Ct.  Rep.  245; 
Brooks  V.  Missouri,  124  U.  S.  394,  31 
L.  ed.  454,  8  Sup.  Ct.  Rep.  443;  Milli- 
gar  y.  Hartupee,  6  Wall.  258,  18  L.  ed. 
829;  Walworth  v.  Kneeland,  15  How. 
348,  14  L.  ed.  724;  Mobile  Transp.  Co. 
V.  Mobile,  187  U.  S.  479,  47  L.  ed.  266, 
23  Sup.  Ct.  Rep.  170;  Dubuque  &  S.  C. 
R.  Co.  y.  Richmond^  15  Wall.  3,  21  L.  ed. 
118. 

The  courts  have  concurred,  it  is  be- 
lieved, without  an  exception,  in  defining 
"color  of  title"  to  be  that  which  in  ap-  | 

?earanee  io  title,  but  which  in  reality 
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is  no  title.  They  have  generally  con- 
curred in  attaching  no  exclusive  or  pe- 
culiar character  of  importance  to  the 
ground  of  the  invalidity  of  an  apparent 
or  colorable  title;  the  inquiry  has  been 
whether  there  was  an  apparent  or  color- 
able title,  under  which  an  entry  or  elaim 
has  been  made  in  good  faith. 

Wright  V.  Mattison,  18  How.  50,  15 
L.  ed.  280. 

What  is  color  of  title  is  matter  of 
law;  what  is  good  faith  in  making  elaim 
under  such  title  is  a  matter  of  fact. 

Ibid.;  Woodward  v.  Blanchard,  16 
HL  433. 

The  contract  between  Reinhart  and 
Smith  was  not  affected  or  rendered  ille- 
gal by  reason  of  the  Act  of  February  25, 
1885. 

Cameron  v.  United  States,  148  U.  S. 
301,  37  L.  ed.  459, 13  Sup.  Ct.  Rep.  595; 
Wright  V.  Mattison,  supra;  Coryell  v. 
Cain,  16  Cal.  567,  5  Mor.  Min.  Rep.  226; 
Tidwell  V.  Chiricahua  Cattle  Co.  5  Ariz. 
352,  53  Pac.  192;  Christy  v.  Scott,  14 
How.  292,  14  L.  ed.  426;  Atherton  v. 
Fowler,  96  U.  S.  513,  14  L.  ed.  732; 
Crocker  v.  Robertson,  8  Iowa,  405; 
Searl  v.  School  Dist.  133  U.  S.  553,  33 
L.  ed.  740,  10  Sup.  Ct.  Rep.  374. 

Mr.  Justice  McBeynoldfl  delivered  the 
opinion  of  the  court: 

Defendants  in  error  brought  suit  in 
the  district  court.  Dona  Ana  county. 
New  Mexico,  seeking  judgment  against 
plaintiff  in  error  Smith  upK>u  his  three 
notes  for  forty-five  hundred  dollars 
($4,500)  each,  and  also  foreclosure  of 
the  mortgage  upon  lands  in  that  coun- 
ty, given  to  secure  them.  Recovery  was 
resisted  upon  the  ground  that  although 
Smith  was  in  actual  possession  of  the 
lands  under  deed  from  Reinhart,  they 
belonged  to  the  United  States  and  were 
unlawfully  in  the  vendor's  possession 
when  80  conveyed  without  bona  fide 
claim  or  color  of  title,  contrary  to  the 
Act  of  Congress  approved  February  25, 
1885  (23  Stat,  at  L.  321,  chap.  149, 
Comp.  Stat.  1916,  §  4997) ;  and  that  the 
notes  were  given  in  part  payment  there- 
for. The  state  supreme  court  afftrmed 
a  judgment  in  the  bank's  favor.  Quota- 
tions from  its  statement  will  suffice  to 
indicate  the  essential  facts  (20  N.  M. 
264,  148  Pac.  512). 

'^  1851  the  government  of  Mexico 

granted    oertain    lands    now    embraced 

within  the  limits  of  Dofia  Ana  county, 

this  state,  to  the  Colony  of  Refugio.  The 

grant  was  similar  to  many  others  found 

in  this  state.     Settlements  were  made 
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upon  it  by  many  people,  and  individual 
[186]  allotments  were  made  from  time 
to  time  by  the  commissioners. 

''The  territorial  legislature,  by  the 
Act  of  March  7th,  18^,  constituted  the 
owners  of  lands  within  the  limits  of 
the  grant  a  body  corporate  and  politic 
under  the  name  and  style  of  the  Grant  of 
the  Colony  of  Refugio,  under  which  they 
were  authorized  by  said  act  to  sue  and 
be  sued  and  have  perpetual  succession. 

''Many  years  ago  the  lands  involved 
in  this  litigation,  embracing  some  400 
acres,  were  allotted  to  ten  individuals, 
who  subsequently,  by  separate  deeds  of 
conveyance,  transferred  the  same  to 
Leon  Alvarez,  probably  some  time  in 
the  80's,  but  the  date  is  wholly  imma- 
terial. From  that  time  to  1909  various 
deeds  were  executed  to  diverse  parties, 
all  of  whom  had  possession  and  culti- 
vated and  improved  the  lands.  Some- 
thing like  six  or  seven  thousand  dollars, 
possibly  more,  have  been  expended  in 
improvements  on  the  land  in  construct- 
ing irrigation  ditches.  In  1909  W.  H. 
Reinhart  claimed  to  be  the  owner  of  the 
lands,  under  deeds  of  conveyance,  and 
was  in  possession  of  the  same.  In  that 
year  he  conveyed  the  same  to  D.  B. 
Smith,  the  appellant  here,  receiving  per- 
haps one  half  of  the  purchase  money  in 
cash,  and  to  secure  the  balance  took 
Smith's  promissory  notes,  secured  by  a 
mortgage  on  the  real  estate.  The  notes 
aggregated  $13,500.  It  is  not  disputed 
that  Reinhart  was  the  owner  of  said 
lands  if  the  original  allottees  were  in- 
vested with  the  legal  title  to  the  same. 

"Some  time  prior  to  1893,  the  grant 
was  surveyed  by  Elkins  &  Marmon,  and 
the  lands  in  question  here  were  within 
the  limits  of  that  survey.  In  1893,  the 
commissioners  of  the  grant,  acting  un- 
der the  power  and  authority  conferred 
by  the  Act  of  March  7,  1884,  instituted 
proceedings  in  the  United  States  court 
of  private  land  claims  to  have  the  title 
of  said  grant  confirmed  and  settled. 
Leon  Alvarez  was  one  of  the  commis- 
sioners of  the  grant  [187]  at  that  time 
and  acting  as  such.  The  title  of  the 
grant  was  confirmed  and  a  survey  was 
ordered  to  determine  what  lands  were 
embraced  within  the  limits  of  the  same. 
This  survey  was  made  by  the  surveyor 
general  of  New  Mexico  and  reported  to 
the  court,  and  the  title  to  the  lands  so 
embraced  within  the  limits  of  such  sur- 
vey was  confirmed  in  the  Colony  of  Re- 
fugio. This  survey,  so  made  as  afore- 
said, embraced  a  smaller  tract  than  did 
the  Elkins  &  Marmon  survey,  and  the 
•  1  Ii.  ed. 


lands  in  question  here,  together  with 
the  other  lands,  was  without  the  limits 
of  the  survey  made  under  the  direc- 
tion and  by  authority  of  the  court  of 
private  land  claims.  The  judgment  of 
the  court  of  private  land  claims  estab- 
lishing the  boundaries  and  confirming 
the  title  to  the  lands  within  the  limits 
of  such  survey,  so  made  by  the  sur- 
veyor general  of  New  Melico,  was  en- 
tered in  the  year  1903,  and  froir  which* 
no  appeal  was  taken. 

"The  parties  owning  land  without  the 
limits  of  the  grant  as  confirmed,  but 
within  the  Elkins  &  Marmon  survey, 
continued  in  possession  thereof  and  re- 
sided thereon  with  their  families,  and 
dealt  with  said  lands  as  though  they  had 
been  invested  with  the  legal  title  to  the 
same.  No  action  was  ever  taken  by  the 
United  States,  so  far  as  the  record  dis- 
closes, to  dispossess  them,  although  the 
legal  title  to  said  lands  was  in  the 
United  States.  In  1909,  when  the  deed 
to  Smith  was  executed  by  Reinhart,  a 
bill  was  pending  before  Congress  to 
validate  the  titles  of  the  bona  fide  claim- 
ants to  said  lands,  so  found  to  be  with- 
out the  limits  of  the  confirmed  survey." 

"Said  lands  were  for  many  years,  be- 
fore and  after  the  Mexican  cession  to 
the  United  States,  in  good  faith  consid- 
ered to  be  a  part  of  the  Refugio  Colony 
grant,  a  Mexican  community  grant,  and 
were  so  held  in  good  faith,  by  the  own- 
ers of  the  said  grant;  and  that  the  com- 
missioners of  the  said  grant,  in  good 
faith,  allotted  and  conveyed  the  said 
lands  to  certain  members  of  said  com- 
munity [188]  who  settled  on  the  said 
grant ;  and  that  the  titles  and  claims  of 
the  allottees  thereto  were  passed  and 
deraigned  by  a  chain  of  sufilcient  mesne 
conveyance  to  the  said  W.  H.  Reinhart; 
and  that  said  W.  H.  Reinhart  and  his 
predecessors  in  title  and  claim  held  oc- 
cupied, and  possessed  the  said  lands  for 
more  than  fifteen  years,  under  and  by 
virtue  of  the  conveyances  from  the  com- 
missioners of  the  Refugio  Colony  Grant 
and  the  said  mesne  conveyances;  and 
that  the  said  defendant  D.  B.  Smith 
and  his  assigns  now  hold  and  possess  and 
are  cultivating  the  said  lands  under  and 
by  virtue  of  the  said,  conveyances  from 
the  commissioners  of  the  Refugio  Col- 
ony Grant  and  the  said  mesne  convey- 
ances, and  the  said  conveyance  from  the 
said  W.  H.  Reinhart  to  defendant  D.  B. 
Smith,  and  subsequent  conveyances 
from  D.  B.  Smith  to  his  said  assigns." 

"The  plaintiffs  have  such  deed  of  con- 
veyance from  the  Refugio  Colony  Grant 
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owners  and  mesne  chain  of  conveyances 
down  to  W.  H.  Reinhart  and  D.  B. 
Smith  and  wife,  as  they  plead  in  their 
reply,  and  such  as  defendants  plead 
that  they  hold  under. 

''During  the  examination  of  a  witness 
by  plaintiff,  Dionicio  Alvarez,  counsel 
for  defendants  made  the  following  ad- 
mission : 

''  *It  is  admitted  by  the  defendants,  for 
the  pc^rpose  of  shortening  the  testimony, 
that  the  parties  mentioned  in  the  chain 
of  transfers  from  the  Refugio  Colony 
down  to  the  date  of  the  rendition  of  the 
decree  of  the  court  of  private  land 
claims  in  evidence  were  holders  under 
the  chain  of  title  mentioned,  in  good 
faith,  under  color  of  title,  and  in  good 
faith.' " 

Section  1,  Act  of  Congress  February 
25,  1885,  foUows: 

''Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in  Congress  as- 
sembled. That  all  inclosures  of  any  pub- 
lic lands  in  any  state  or  territory  of  the 
United  States,  heretofore  or  to  be  here- 
after made,  erected,  or  constructed  by 
any  person,  party,  [189]  association,  or 
corporation,  to  any  of  which  land  in- 
cluded within  the  indosure  the  person, 
party,  association,  or  corporation  making 
or  controlling  the  inclosure  had  no  claim 
or  color  of  title  made  or  acquired  in 
good  faith,  or  an  asserted  right  thereto 
by  or  under  claim,  made  in  good  faith 
with  a  view  to  entry  thereof  at  the 
proper  land  office  under  the  general  laws 
of  the  United  States  at  the  time  any 
such  inclosure  was  or  shall  be  made,  are 
hereby  declared  to  be  unlawful,  and  the 
maintenance,  erection,  construction,  or 
control  of  any  such  inclosure  is  hereby 
forbidden  and  prohibited ;  and  the  asser- 
tion of  a  right  to  the  exclusive  use  and 
occupancy  of  any  part  of  the  public 
lands  of  the  United  States  in  any  state 
or  any  of  the  territories  of  the  United 
States,  without  claim,  color  of  title,  or 
asserted  right  as  above  specified  as  to 
inclosures,  is  likewise  declared  unlaw- 
ful, and  hereby  prohibited." 

Section  4  of  the  same  act  makes  vio- 
lation of  any  provision  thereof  a  misde- 
meanor punishable  by  fine  and  imprison- 
ment. 

The  supreme  court  declared:  "Upon 
this  appeal,  the  only  question  whdch  re- 
quires consideration  is  whether  tihe  evi- 
dence shows  that  Reinhart  had  'no  claim 
or  color  of  title  made  or  acquired  in 
good  faith'  to  the  land  in  question,  at  the 
time  he  conveyed  the  same.    If  he  did 
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not,  the  judgment  must  be  reversed;  on 
the  other  hand,  if  he  had  color  of  title 
to  the  landy  miade  or  acquired  in  good 
faith,  the  judgment  entered  was  proper 
and  must  be  affirmed.  .  .  .  The  deed 
from  Potter  to  Reinhart  constituted 
color  of  title,  so  that  the  only  question 
of  an^  practical  importance  for  deter- 
mination is  whether  Keinhart's  title  was 
acquired  and  held  in  good  faith,  within 
the  meaning  of  the  act  of  Congress." 
And  relying  upon  Cameron  v.  United 
States,  148  U.  S.  301,  305,  37  L.  ed.  469, 
460,  13  Sup.  Ct.  Rep.  595,  and  Searl  v. 
School  Dist.  133  U.  S.  553,  33  L.  ed.  740, 
10  Sup.  Ct.  Rep.  374,  it  held  that  al- 
though Reinhart  was  fully  cognizant  of 
all  the  facts,  he,  nevertheless,  had  a 
claim  or  color  of  title  to  the  lands,  made 
or  acquired  [190]  in  good  faith  within 
the  true  intendment  of  the  Act  of  1885. 
With  this  conclusion  we  agree. 

In  Cameron  v.  United  States,  supra, 
we  said:  "The  act  of  Congress  [ap- 
proved February  25,  1885]  which  forms 
the  basis  of  this  proceeding  was  passed 
in  view  of  a  practice  which  had  become 
common  in  the  western  territories,  of  in- 
closing large  areas  of  lands  of  the 
United  States  by  associations  of  cattle 
raisers,  who  were  mere  trespassers, 
without  shadow  of  title  to  such  lands, 
and  surrounding  them  by  barbed  wire 
fences,  by  which  persons  desiring  to 
become  settlers  upon  such  lands  were 
driven  or  frightened  away,  in  some 
cases  by  threats  or  violence.  The  law 
was,  however,  never  intended  to  oper- 
ate upon  persons  who  had  taken  pos- 
session under  a  bona  fide  claim  or  color 
of  title;  nor  was  it  intended  that,  in  a 
proceeding  to  abate  a  fence  erected  in 
good  faith,  the  legal  validity  of  the  de- 
fendant's title  to  the  land  should  be  put 
in  issue.  It  is  a  sufficient  defense  to 
such  a  proceeding  to  show  that  the  lands 
inclosed  were  not  public  lands  of  the 
United  States,  or  that  defendant  had 
claim  or  color  of  title,  made  or  acquired 
in  good  faith,  or  an  asserted  right  there- 
to, by  or  under  claim  made  in  good 
faith,  with  a  view  to  entry  thereof  at 
the  proper  land  office  under  the  general 
laws  of  the  United  States.  As  the  ques- 
tion whether  the  lands  inclosed  by  the 
defendant  in  this  case  were  public  lands 
of  the  United  States  depends  upon  the 
question  whether  he  had  claim  or  color 
of  title  to  them,  the  two  questions  may 
be   properly   considered   together." 

Without     doubt     Reinhart     and     his 

predecessors  were  upon   the  lands  for 

more  than  fifteen  years;  and  it  is  ad- 
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mitted  that,  prior  to  entry  of  the  decree 
of  the  court  of  private  land  claims  in 
1903,  their  occupancy  was  under  color 
of  title  and  in  good  faith.  We  cannot 
conclude  that  further  occupancy  by  those 
then  in  possession  under  bona  fide  claims, 
or  their  vendees,  was  rendered  unlaw- 
ful— criminal  indeed — by  the  Act  of 
1885.  They  were  not  mere  [191]  naked 
trespassers  dishonestly  seeking  to  ap- 
propriate public  property,  and  they  did 
not  belong  to  that  class  of  offenders  in- 
tended to  be  hit  by  the  act  Their  claim 
deserved  consideration,  as  plainly  ap- 
pears from  the  circumstances  above  nar- 
rated. This  is  further  shown  by  "An 
Act  to  Quiet  Title  to  Certain  Lands  in 
Dona  Ana  County,  New  Mexico,"  ap- 
proved February  3,  1911  (36  Stat,  at  L. 
896,  chap.  35),  through  which  Congress 
granted  them  the  right  to  make  entries 
of  and  receive  patents  to  lands  in  their 
possession,  and  empowered  the  General 
Land  Office  to  assist  them,  at  public  ex- 
pense, in  making  proofs  necessary  to 
that  end. 
AJinned* 


IIISSOUHI  PACIFIC  RAILWAY  COM- 

PANY,  Plff.  in  Err., 

v. 

MoQREW  COAL  COMPANY. 

(See  S.  C.  Reporter's  ed.  101-200.) 

Constitutional  law  —  due  process  of  Iaw 
^>  equal  protection  of  the  laws  ^  for- 
bidding  the   charging   of   more    for 
shorter    than    for    longer    Intrastate 
hauls. 
1.  Prohibiting  a  railway  company  from 
charging  more  for  shorter  than  for  longer 
intrastate  hauls  without  regard  to  direc- 
tion, circumstances,  or  condition,  and  giv- 


ing a  shipper  an  absolute  right  to  recover 
any  overcharge  paid  by  him  if  tills  inhibi- 
tion is  disobeyed,  as  is  done  by  Mo.  Const. 
1875,  art.  12,  §  12,  as  construed  by  the 
highest  state  court,  does  not,  in  the  absence 
of  special  controlling  circumstances,  amount 
to  a  denial  of  due  process  of  law,  or  the 
equal  protection  of  the  laws. 
[For  other  cases,  see  ConstltntloDa)  Law,  IV. 

a.  8,  b,  and  IV.  b,  7,  c.  In  Digest  Bnp.  Ct. 

1006.] 

Conuneroe  —  state  regulation  — .  pro- 
hibiting charging  more  for  shorter 
than  for  longer  Intrastate  hauls. 

2.  Unconstitutional  interference  with 
interstate  commerce  does  not  necessarily  re- 
sult from  the  application  to  an  interstate 
carrier  of  the  provisions  of  Mo.  Const.  1876, 
art.  12,  f  12,  under  whidi,  as  construed  by 
the  highest  state  court,  railway  companicw 
are  prohibited  from  charging  more  for 
shorter  than  for  longer  intrastate  hauls, 
and  shippers  given  an  absolute  right  to  re- 
cover any  overcharge  paid  by  them,  if  this 
inhibition  is  disobeyed. 
[For  other  cases,  see  Commerce,  III.  c,  In  Di- 
gest 8up.  Ct  1008.] 

[No.  222.] 
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IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Missouri  to  review  a 
judgment  which  aflrmed  a  judgment  of 
the  Circuit  Court  of  Lafayette  County, 
in  that  state,  in  favor  of  plaintiff  in  an 
action  by  a  shipper  to  recover  alleged 
freight  overcharges.    Affirmed. 

See  same  case  below,  —  Mo.  — ,  178 
S.  W.  1179. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  F.  Chreen  argued  the  cause, 
and,  with  Mr.  Edward  J.  White,  filed  a 
brief  for  plaintiff  in  error  : 

The  penalties  authorized  by  Mo.  Rev. 

Stat.  §  3211,  are  unreasonable  and  op- 

I  pressive,  and  the  statute  is  in  violation 


Note. — ^As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Tewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection  gener- 
ally— see  note  to  Louisville  Safety  Vault 
ft  T.  Co.  V.  Louisville  ft  N.  R.  Co.  14 
L JtJL  579. 

On  unconstitutional  inequality  or  dis- 

erimination  in  state  regulation  of  tolls 

or  rates — see  note  to  Cotting  v.  Godard, 

46  L.  ed.  U.  S.  92. 
•1  Ii.  ed. 


On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk 
ft  W.  R.  Co.  V.  Com.  13  L.R.A.  107,  and 
Gloucester  Ferry  Co.  v.  Pennsylvania,  29 
L.  ed.  U.  S.  158. 

On  local  transportation  of  goods  as 
part  of  interstate  or  foreign  shipment — 
see  note  to  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Texas,  51  L.  ed.  U.  S.  540. 

On  elements  entering  into  determina- 
tion of  reasonableness  of  railroad  rates 
prescribed  by  the  state  for  local  traffic 
— see  notes  to  Winchester  ft  L.  Tump. 
Road  Co.  V.  Croxton,  33  L3.A.  183; 
Pennsylvania  R.  Co.  v.  Philadelphia 
County,  15  L.R.A.(N.S.)  108. 
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of  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States. 

Ex  parte  Young,  209  U.  S.  123,  52  L. 
ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct  Rep.  441,  14  Ann.  Cas.  764;  Wilcox 
V.  Consolidated  Gas  Co.  212  U.  S.  53,  53 
L.  ed.  400,  48  L.R.A.(N.S.)  1134,  29  Sup. 
Ct  Rep.  192,  15  Ann.  Cas.  1034;  Cot- 
ting  V.  Elansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  100,  46 
L.  ed.  105,  22  Sup.  Ct.  Rep.  30;  Mis- 
souri P.  R.  Co.  V.  Tucker,  230  U.  S.  340, 
57  L.  ed.  1507,  33  Sup.  Ct.  Rep.  961; 
Wadley  Southern  R.  Co.  ▼.  Georgia,  235 
U.  S.  666,  59  L.  ed.  409,  P.U.R.1915A, 
106,  35  Sup.  Ct.  Rep.  214;  White  v. 
Delano,  —  Mo.  — ,  191  S.  W.  1016. 

The  legislature  of  the  state  has  no 
power  arbitrarily  to  declare  all  discrimi- 
nation by  railroads  unjust. 

Interstate  Commerce  Commission  v. 
Baltimore  &  0.  R.  Co.  145  U.  S.  263,  36 
L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844 :  United  States  v.  Chi- 
cago &  N.  W.  R.  Co.  62  C.  C.  A.  465, 127 
Fed.  785. 

The  enforcement  of  the  provisions  of 
the  Missouri  statute  would  impose  an 
unreasonable  burden  upon  interstate 
commerce. 

Wabash,  St.  L.  ft  P.  R.  Co.  y.  Illinois, 
118  U.  S.  557,  30  L.  ed.  244,  1  Inters. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Wil- 
mington Transp.  Co.  v.  'Railroad  Com- 
mission, 236  U.  S.  155,  59  L.  ed.  516, 
P.U.R.1915A,  845,  35  Sup.  Ct.  Rep.  276. 

The  enforcement  of  the  provisions  of 
such  section  by  the  supreme  court  of 
Missouri  deprives  defendant  railway 
of  its  property  without  due  process  of 
law,  and  denies  to  it  the  equal  protection 
of  the  laws,  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  57  L.  ed. 
1446,  33  Sup.  Ct.  Rep.  893,  Ann.  Cas. 
1915A,  315;  2  ElUott,  Railroads,  §  686;  2 
Hutchinson,  Carr.  3d  ed.  §  574;  Reagen 
V.  Farmers'  Loan  &  T.  Co.  154  U.  S.  362, 
38  L.  ed.  lOH  ^  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  33 
L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct.  Rep.  462,  702;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  418;  P.  E.  Sharpless  Co.  v.  Law- 
rence, 130  C.  C.  A.  59,  213  Fed.  427; 
Homestead  Co.  v.  Des  Moines  Electric 
Co.  226  Fed.  53;  Lehigh  Valley  R.  Co. 
V.  American  Hay  Co.  135  C.  C.  A.  307, 
219  Fed.  541;  Pennsylvania  R.  Co.  v. 
International  Coal  Min.  Co.  230  U.  S. 
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197,  57  L.  ed.  1451,  33  Sup.  Ct.  Rep.  893, 
Ann.  Cas.  1915A,  315. 

Plaintiff  sought  a  recovery  on  the 
ground  that  one  rate  was  charged  for 
the  transportation  of  coal  over  defend- 
ant's line  in  one  part  of  the  state,  and 
a  different  rate  over  another  portion  of 
the  road,  without  regard  to  the  circum- 
stances and  conditions  surrounding  such 
transportation.  To  allow  a  recovery  in 
damages  in  such  a  ease  is  a  taking  of 
property  without  due  process  of  law. 

Central  Coal  &  Coke  Co.  v.  Hartman, 
49  C.  C.  A.  244,  111  Fed.  96;  Knudsen- 
Ferguson  Fruit  Co.  v.  Michigan  C.  R. 
Co.  79  C.  C.  A.  46, 148  Fed.  974;  Hoover 
V.  Pennsylvania  R.  Co.  156  Pa.  220,  22 
L.R.A.  263,  36  Am.  St.  Rep.  43,  27  AtL 
282;  Parsons  v.  Chicago  &  N.  W.  R.  Co. 
167  U.  S.  447,  42  L.  ed.  231,  17  Sup.  Ct 
Rep.  887. 

Mr.  Edwin  A.  Kranthoff  argued  the 
cause,  and,  with  Messrs.  Alexander 
Graves,  William  S.  McClintock,  Arthur 
L.  Quant,  and  Maurice  McNeill,  filed  a 
brief  for  defendant  in  error: 

It  is  the  peculiar  province  and  privi- 
lege of  the  state  courts  to  construe  their 
own  statutes  even  though  this  court  may 
doubt  the  correctness  of  the  state  su- 
preme court  decision. 

Louisville  &  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  507,  508,  46  L.  ed.  302,  22  Sup. 
Ct.  Rep.  95;  Wabash,  St.  L.  &  P.  R.  Co. 
V.  lUinois,  118  U.  S.  564,  565,  30  L.  ed. 
246,  247,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Commercial  Bank  v.  Buck- 
ingham, 5  How.  343,  12  L.  ed.  181; 
Alabama  ft  V.  R.  Co.  v.  Mississippi  R. 
Commission,  203  U.  S.  496,  501,  51  L. 
ed.  289,  292,  27  Sup.  Ct.  Rep.  163,  463; 
Louisville  ft  N.  R.  Co.  v.  Kentucky,  183 
U.  S.  504,  46  L.  ed.  301,  22  Sup.  Ct.  Rep. 
95 ;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Iowa, 
233  U.  S.  334,  344,  58  L.  ed.  988,  993,  34 
Sup.  Ct.  Rep.  592;  Missouri  P.  R.  Co. 
V.  Larabee  Flour  Mills  Co.  211  U.  S.  612, 
619,  53  L.  ed.  352,  359,  29  Sup.  Ct.  Rep. 
214;  Christy  v.  Pridgeon,  4  Wall.  196, 
203,  18  L.  ed.  322,  324;  Carroll  County 
V.  United  States,  18  Wall.  71,  82,  21  L. 
ed.  771,  775;  Louisiana  v.  Pilsbury,  105 
U.  S.  278,  294,  26  L.  ed.  1090,  1095; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U. 
S.  112,  115,  41  L.  ed.  396,  370,  17  Sup. 
Ct.  Rep.  56;  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194,  219,  41  L. 
ed.  683,  695,  17  Sup.  Ct.  Rep.  305; 
Wilkes  County  v.  Coler,  180  U.  S.  506, 
524,  45  L.  ed.  642,  652,  21  Sup.  Ct.  Rep. 
458;  Louisville  ft  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  508,  46  L.  ed.  298,  302,  22 
Sup.  Ct  Rep.  95. 

244  V.  S. 
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Plaintiff  in  errori  being  a  Missouri 
corporation,  is  estopped  from  complain- 
ing that  the  statute  upon  which  this 
case  is  based  controverts  the  Constitu- 
tion of  the  United  States. 

Louisville  A  N.  R.  Co.  v.  Kentuckyi 
183  U.  S.  604,  612-614,  46  L.  ed,  301, 
304,  306,  22  Sup.  Ct.  Rep.  96. 

The  statute  upon  which  this  suit  is 
based  cannot  be  construed  to  authorize 
interference  with  interstate  commerce. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  428,  429,  67  L.  ed. 
1663, 1664,  48  L.R.A.(N.S.)  1161,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916 A,  18; 
Wabash,  St.  L.  A  P.  R.  Co.  v.  Illinois, 
118  U.  S.  664,  666,  30  L.  ed.  246,  247,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 

The  legislature  has  power  to  declare 
all  discriminations  by  railroads  unjust. 

Louisville  A  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  603,  46  L.  ed.  298,  22  Sup.  Ct. 
Rep.  96;  United  States  v.  Atchison,  T. 
A  S.  F.  R.  Co.  234  U.  S.  476,  68  L.  ed. 
1408,  34  Sup.  Ct.  Rep.  986;  Louisville  A 
N.  R.  Co.  V.  Eubank,  184  U.  S.  27,  33, 
43,  46  L.  ed.  416,  419,  423,  22  Sup.  Ct. 
Rep.  277;  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  362,  428,  67 
L.  ed.  1611,  1663,  48  L.R.A.(N.S.)  1161, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18;  Intermountain  Rate  Cases  (United 
States  V.  Atchison,  T.  A  S.  P.  R.  CJo.) 
234  U.  S.  476,  488,  489,  68  L.  ed.  1408, 
1423,  34  Sup.  Ct.  Rep.  986 ;  Louisville  & 
N.  R.  Co.  V.  Siler,  186  Fed.  178;  Louis- 
ville A  N.  R.  Co.  V.  Garrett,  231  U.  S. 
298,  68  L.  ed.  229,  34  Sup.  Ct.  Rep.  48; 
Re  Arkansas  Rate  Cases,  187  Fed.  290; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  94 
U.  S.  166,  24  L.  ed.  94;  Peik  v.  Chicago 
A  N.  W.  R.  Co.  94  U.  S.  164,  24  L.  ed. 
97;  Railroad  Commission  Cases,  116  U. 
S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334, 
388, 1191 ;  Wabash,  St.  L.  A  P.  R.  Co.  v. 
Illinois,  118  U.  8.  667,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Dow  V.  Beidelman,  126  U.  S.  680,  31  L. 
ed.  841,  2  Inters.  Com.  Rep.  66,  8 
Sup.  Ct.  Rep.  1028;  Chicago,  M.  ft 
St.  P.  R.  Co.  V.  Minnesota,  134 
U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Chicago  &  O.  T.  R.  Co.  v.  Wellman, 
143  U.  S.  339,  36  L.  ed.  176,  12  Sup.  Ct. 
Rep.  400;  Budd  v.  New  York,  143  U.  S. 
617,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
46,  12  Sup.  Ct.  Rep.  468;  Reagan  v. 
Farmers'  Loan  ft  T.  Co.  164  U.  S.  363, 
38  L.  ed.  1016,  4  Inters.  Com.  Rep.  660, 
14  Sup.  Ct.  Rep.  1047;  St.  Louis  ft  S. 
F.  R.  Co.  V.  Gill,  156  U.  S.  649,  39  L.  ed. 
667,  16  Sup.  Ct.  Rep.  484;  Smyth  v. 
61  Ii.  ed. 


Ames,  169  U.  S.  466.  42  L.  ed.  819,  18 
Sup.  Ct  Rep.  418;  Chicago,  M.  ft  St.  P. 
R.  Co.  V.  Tompkin^  176  U.  S.  167,  44 
L.  ed.  417,  20  Sup.  Ct.  Rep.  336;  Chesa- 
peake ft  0.  R.  Co.  V.  Kentucky,  179  U. 
S.  388,  46  L.  ed.  244^  21  Sup.  Ct  Rep. 
101;  Minneapolis  ft  St.  L.  R.  Go.  v. 
Minnesota  186  U.  S.  257,  46  L.  ed. 
1161,  22  Sup.  Ct  Rep.  900;  Atlantic 
Coast  Line  R.  Co.  v.  Florida,  203  U.  S. 
266,  61  L.  ed.  174,  27  Sup.  Ct  Rep.  108; 
Alabama  ft  V.  R.  Co.  v.  Mississippi  R. 
Commission,  203  U.  S.  496,  61  L.  ed.  289, 
27  Sup.  Ct.  Rep.  163;  Missouri  P.  R.  Co. 
V.  Larabee  Flour  Mills  Co.  211  U.  8. 
612,  63  L.  ed.  362,  29  Sup.  Ct  Rep.  214; 
Northern  P.  R.  Co.  v.  North  Dakota,  216 
U.  S.  679,  34  L.  ed.  624,  30  Sup.  Ct  Rep. 
423;  Atlantic  Coast  Line  K.  Co.  v. 
Mazursky,  216  U.  S.  12^,  54  L.  ed.  411, 
30  Sup.  Ct  Rep.  378;  Missouri  Rate 
Cases  (Knott  v.  Chicago,  B.  ft  Q.  R.  Co.) 
230  U.  S.  474,  67  L.  ed.  1671,  33  Sup. 
Ct.  R^.  976;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  362,  67 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct  Rep.  729,  Ann.  Cas.  1916A,  18; 
Or^^on  R.  ft  Nav.  Go.  v.  Ciunpbell,  230 
U.  S.  626,  67  L.  ed.  1604,  33  Sup.  Ct. 
Rep.  1026;  Louisville  ft  N.  R.  Co.  v. 
Garrett,  231  U.  S.  298,  68  L.  ed.  229, 
34  Sup.  Ct.  Rep.  48;  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Iowa,  233  U.  S.  334,  68  L. 
ed.  988,  34  Sup.  Ct.  Rep.  692;  Wilming- 
ton Transp.  Co.  v.  Railroad  Commission, 
236  U.  S.  161, 69  L.  ed.  608,  P.U.R.1916A, 
846,  36  Sup.  Ct.  Rep.  276 ;  Illinois  C.  R. 
Co.  V.  De  Fuentes,  236  U.  S.  167,  59  L. 
ed.  617,  P.U.R.1915A,  840,  36  Sup.  Ct 
Rep.  276;  Illinois  C.  R.  Co.  v.  Mulberry 
Hill  Coal  Co.  238  U.  S.  276,  69  L.  ed. 
1306,  36  Sup.  Ct  Rep.  760;  Atlantic 
Coast  Line  R.  Co.  v.  Glenn,  239  U.  S. 
388,  60  L.  ed.  344,  36  Sup.  Ct  Rep.  164; 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  State 
Public  Utilities  Commission,  242  U.  S. 
333,  ante,  341,  P.U.R.1917C,  316,  37  Sup. 
Ct.  Rep.  173;  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  685,  696,  69  L. 
ed.  736,  741,  L.R.A.— ,  — ,  P.U.R.1915C, 
277,  36  Sup.  Ct.  Rep.  429,  Ann.  Cas. 
1916A,  1;  Reeder,  Validity  of  Rate 
Regulations,  §§  89-91, 137-140,  146,  161. 

In  the  case  at  bar,  the  obligation  to 
refund  is  based  upon  the  common-law 
rule  which  requires  the  payment  of 
money  which  has  been  received  in  viola- 
tion of  an  express  statutory  regulation. 

Louisville  ft  N.  R.  Co.  v.  Walker,  110 
Ky.  961,  63  S.  W.  20;  Louisville  ft  N. 
R.  Co.  V.  Eubank,  184  U.  S.  27,  46  L.  ed 
416,  22  Sup.  Ct.  Rep.  277;  Southern  P. 
Co.  V.  California  Adjustment  Co.  P.U.R. 
1917C,  489,  160  C.  C.  A.  604,  237  Fed. 
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960;  Barnes,  Inters.  Transp.  §  412;  Van 
Patten  v.  Chicago,  M.  A  St.  P.  R.  Co. 
81  Fed.  545;  Pennsylvania  R.  Co.  v.  In- 
ternational Coal  Min.  Co.  230  U.  S.  184, 
201,  202,  57  L.  ed.  1446,  1453,  1454,  33 
Sup.  Ct.  Rep.  893,  Ann.  Cas.  1915 A,  315; 
Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  436,  51  L.  ed.  553,  557, 
27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075. 

The  due  process  clause  of  the  14th 
Amendment  does  not  g^ve  jurisdiction  to 
the  court  to  review  mere  errors  of  law 
alleged  to  have  been  committed  by  a 
state  court  in  the  performance  of  its 
duties  within  the  scope  of  its  authority 
concerning  matters  non-Federal  in  char- 
acter 

Sayward  v.  Denny,  168  U.  S.  180, 186, 
39  L.  ed.  941,  943,  16  Sup.  Ct.  Rep.  777; 
Wilson  V.  North  Carolina,  169  U.  S.  586, 

42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435;  2 
Fed.  Stat.  Anno.  Supp.  1912  pp.  1396  et 
seq. ;  McDonald  v.  Oregon  R.  &  Nav.  Co. 
233  U.  S.  665,  58  L.  ed.  1145,  34  Sup. 
Ct.  Rep.  772;  Roller  v.  Murray,  234  U. 
S.  738,  68  L.  ed.  1570,  34  Sup.  Ct.  Rep. 
902;  Iowa  C.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  40  L.  ed.  467, 16  Sup.  Ct.  Rep.  344; 
Louisville  &  N.  R.  Co.  v.  Schmidt,  177 
U.  S.  230,  236,  44  L.  ed.  747,  750,  20  Sup. 
Ct.  Rep.  620;  Holmes  v.  Conway,  241 
U.  S.  624,  631,  632,  60  L.  ed.  1211,  1214, 
36  Sup.  Ct.  Rep.  681. 

It  is  incumbent  upon  one  who  seeks 
an  adjudication  that  a  state  statute  is 
repugnant  to  the  Federal  Constitution, 
to  show  that  he  is  within  the  class  with 
respect  to  whom  it  is  unconstitutional, 
and  that  the  alleged  unconstitutional 
feature  injures  him,  and  so  operates  as 
to  deprive  him  of  rights  protected  by 
the  Constitution. 

Louisville  &  N.  R.  Co.  v.  Finn,  235  U. 
S.  601,  610,  59  L.  ed.  379,  384,  P.U.R. 
1915A,  121,  35  Sup.  Ct.  Rep;  146 ;  Hend- 
rick  V.  Maryland,  236  U.  S.  610,  621,  69 
L.  ed.  385,  390,  35  Sup.  Ct.  Rep.  140; 
Chicago  &  G.  T.  R.  Co.  v.  Wellman,  143 
U.  S.  339,  36  L.  ed.  176, 12  Sup.  Ct.  Rep. 
400;  Atlantic  Coast  Line  R.  Co.  v. 
Florida,  203  U.  S.  256,  61  L.  ed.  174,  27 
Sup.  Ct.  Rep.  108;  Missouri  Rate  Cases 
(Knott  V.  Chicago,  B.  A  Q.  R.  Co.)  230 
U.  S.  474,  508,  509,  57  L.  ed.  1571,  1594, 
1595,  33  Sup.  Ct.  Rep.  975. 

How  can  the  carrier  in  the  case  at  bar 
lay  claim  that  it  is  being  deprived  of 
its  property  without  due  process  of  law, 
when  all  that  the  earner  is  required  to 
do  is  to  refund  to  the  shipper  the  excess 
rate  charged? 

Orient  Ins.  Co.  v.  Daggs,  172  U.  8.  657, 

43  L.  ed.  652, 19  Sup.  Ct.  Rep.  281. 
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The  question  of  interstate  commerce 
is  not  in  the  case. 

Chicago,  M.  ft  St.  P.  R.  Co.  v.  SUte 
Public  Utilities  Commission,  242  U.  S. 
333,  ante,  341,  P.U.R.1917C,  316,  37  Sup. 
Ct.  Rep.  173;  Houston,  E.  &  W.  T.  K. 
Co.  V.  United  States,  234  U.  S.  342,  58 
L.  ed.  1341,  34  Sup.  Ct.  Rep.  833;  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann. 
Cas.  1916 A,  18;  Oregon  R.  ft  Nav.  Co. 
V.  Campbell,  230  U.  S.  525,  57  L.  ed. 
1604,  33  Sup.  Ct.  Rep.  1026;  Louisville 
ft  N.  R.  Co.  V.  Garrett,  231  U.  S.  298,  58 
L.  ed.  229,  34  Sup.  Ct.  Rep.  48;  Louis- 
ville ft  N.  R.  Co.  V.  Kentucky,  161  U.  S. 
677,  701,  40  L.  ed.  849,  859,  16  Sup.  Ct. 
Rep.  714;  Louisville  ft  N.  R.  Co.  v. 
Kentucky,  183  U.  S.  603,  518,  46  L.  ed. 
298,  306,  22  Sup.  Ct.  Rep.  96;  Grand 
Trunk  R.  Co.  v.  Michigan  R.  Commi{> 
sion,  198  Fed.  1021. 

The  point  made  by  plaintiff  in  error, 
as  to  the  penal  character  of  Mo.  Re\. 
Stat.  1909,  §  3211,  does  not  arise  in  the 
case  at  bar. 

Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  198  Fed.  1021 ;  Southern  P. 
Co.  V.  Campbell,  230  U.  S.  537,  653,  57 
L.  ed.  1610, 1625,  33  Sup.  Ct.  Rep.  1027; 
Louisville  ft  N.  R.  Co.  v.  Garrett,  231  U. 
S.  298,  311,  58  L.  ed.  229,  241,  34  Sup. 
Ct.  Rep.  48. 

If  the  recovery  in  the  trial  court  be 
regarded  as  the  infliction  of  a  penalty, 
this  court  cannot  interfere  unless  such 
penalty  is  clearly  arbitrary  and  oj^res- 
sive.  That  is  not  the  case  here,  as  the 
shipper  only  recovered  the  actual  ezeesf 
rate  collected  by  the  carrier. 

Dow  V.  Beidelman,  126  U.  S.  680,  31 
L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8 
Sup.  Ct.  Rep.  1028;  Carroll  v.  Missouri 
P.  R.  Co.  88  Mo.  239,  67  Am.  Rep.  382; 
Missouri  P.  R.  Co.  v.  Humes,  116  U.  S. 
612,  29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Cram,  228 
U.  S.  70,  57  L.  ed.  734,  33  Sup.  Ct.  Rep. 
437;  Boyd  v.  Missouri  P.  R.  Co.  249  Mo. 
110,  155  S.  W.  13,  Ann.  Cas.  1914D,  37; 
Young  V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  227 
Mo.  307,  127  S.  W.  19;  Minneapolis  ft 
St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  26, 
32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207;  Dav 
V.  Woodworth,  13  How.  363-371,  14  L. 
ed.  181-185;  Minneapolis  ft  St.  L.  R.  Co. 
V.  Emmons,  149  U.  S.  304,  37  L.  ed.  769, 
13  Sup.  Ct.  Rep.  870;  Huntington  v.  At- 
trill,  146  U.  S.  657,  676,  677,  36  L.  ed. 
1123,  1130.  1131,  13  Sup.  Ct.  Rep.  224; 
Kansas  City  Southern  R.  Co.  v.  Ander- 
son, 233  U.  8.  325,  58  L.  ed.  083,  34  Sup. 
Ct  Rep.  699;  Tazoo  ft  M.  Valley  R.  Co. 

«44  V,  ^ 


1916. 


MISSOURI  P.  R.  CO.  V.  McGREW  COAL  CO. 


192-195 


▼•  Jaekson  Vin^ar  Co.  226  U.  S.  217, 
67  L.  ed.  193,  33  Sup.  Ct.  Rep.  40;  West- 
era  U.  Teleg.  Co.  v.  James,  162  U.  S. 
660,  40  L.  ecL  1106, 16  Sup.  Ct.  Bep.  934. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

Defendant  in  error  filed  a  petition  con- 
taining forty-seven  counts  in  the  La- 
fayette circuit  court,  seeking  to  recover 
what  it  paid  in  excess  of  alleged  lawful 
freight  rates  upon  as  many  shipments 
of  coal  from  Myrick,  Missouri,  to  other 

{>oints  in  that  state.  The  first  count  fol- 
ows.  It  is  identical  in  substance  with 
all  others  except  as  to  dates,  amount 
of  coal  shipped,  charges  paid,  destina- 
tion, and  comparative  rates. 

'Tlaintiff  avers  that  on  April,  1908, 
it  was  and  still  is  a  coal  mining  com- 
pany incorporated  under  the  law  of  the 
state  of  Missouri. 

"Plaintiff,  for  the  first  cause  of  action, 
avers  that  on  October,  1879,  [198]  the 
defendant  was  and  has  been  ever  since 
a  railroad  corporation  duly  organized 
imder  the  law  of  said  state  and  a  com- 
mon carrier  for  hire  of  freight  and  pas- 
sengers between  its  stations,  hereinafter 
named,  in  said  state. 

"That  within  five  years  last  past  and 
on  the  dates  hereinafter  named  plaintiff 
produced  and  sold  bituminous  coal  from 
its  own  mines  near  Myrick,  one  of  de- 
fendant's stations  in  said  county,  and 
that  on  the  various  dates  named  in  ex- 
hibit No.  1,  and  in  the  cars  therein  de- 
scribed by  number  and  initial,  it  shipped 
by  defendant's  road  from  said  Myrick 
in  the  aggregate  867,000  pounds  of  its 
said  coal  in  carload  lots  to  the  consignee 
named  in  said  exhibit  at  Strasburg, 
Missouri,  another  station  on  defendant's 
road. 

^  "Plaintiff  avers  that  for  the  said  car- 
riage of  the  said  coal  defendant  fixed, 
charged,  and  demanded  and  received  of 
the  plaintiff  80  cents  per  ton,  an  illegal 
freight  rate,  being  30  cents  per  ton  more 
than  defendant  was  by  law  entitled  to 
fix,  demand,  charge,  and  receive,  in  this : 
that  during  all  said  times  and  dates  here- 
in named  defendant  had  fixed,  charged, 
demanded,  and  received  for  the  carriage 
for  the  same  class  of  coal  over  its  said 
line  and  over  another  part  of  said 
road  from  its  station  of  Liberal,  Mis- 
souri, and  to  another  of  its  said  stations, 
viz.,  Granby,  in  said  state,  a  distance  of 
77.14  miles,  60  cents  per  ton  by  the  car- 
load, while  the  distance  from  said  My- 
rick to  said  Strasburg  was  only  61.95 
miles,  from  which  said  rate  of  80  cents 
per  ton  for  said  carriage  fixed,  charged, 
01  Ii.  ed. 


demanded,  and  received  of  plaintiff  as 
aforesaid;  and  the  same  was  illegal  and 
exceeded  the  amount  the  defendant  was 
entitled  to  fix,  charge,  demand,  and  re- 
ceive for  said  shipments  by  the  sum  of 
$130.05. 

"And  the  plaintiff  avers  that  it  is 
damaged  and  aggrieved  by  reason  of 
said  illegal  freight  charge  in  the  sum 
of  $130.05;  wherefore  it  prays  judgment 
for  the  same  and  for  damages  not  ex- 
ceeding $1,000,  and  for  all  other  and 
general  relief,  according  to  the  statute.<i 
in  such  case  made  and  provided." 

[194]  The  answer  to  count  one, — 
identical  in  effect  with  answers  to  all 
others, — ^formal  and  some  presently  un- 
important parts  being  omitted,  follows: 

"Comes  now  the  defendant  and  for  an- 
swer to  the  first  count  of  plaintiff's  peti- 
tion states  that  the  same  is  founded 
upon  the  Session  Laws  of  Missouri  1872, 
page  69,  now  §§  3173  and  3211  of  the 
Revised  Statutes  of  Missouri  1909,  and 
§  12  of  article  12  of  the  Constitution 
of  Missouri  1875,  and  that  said  sections 
are  null  and  void  and  of  no  legal  force 
and  effect  for  the  following  reasons: 

"(a)  Because  said  §§  3173  and  3211  of 
the  Revised  Statutes  of  Missouri  1909, 
when  enacted  by  the  legislature,  wero 
passed  in  violation  of  §  32  of  article  4 
of  the  Constitution  of  Missouri  1865,  in 
this:    .    .    . 

"(b)  Because  said  §§  3173  and  3211 
are  repugnant  to  and  in  violation  of  §  14 
of  article  12  of  the  Constitution  of 
Missouri  1875,  in  this:    .    .    . 

"(c)  Because  said  §§  3173  and  3211, 
Revised  Statutes  of  Missouri  1909,  when 
re-enacted  by  the  legislature  in  1879, 
were  not  legally  re-enacted,  but  were 
enacted  in  violation  of  §  28  of  article  4 
of  the  Constitution  of  Missouri  1876,  in 
this:    ... 

"(d)  Because  said  §§  3173  and  3211  of 
the  Revised  Statutes  of  Missouri  1909 
were  repealed  by  an  act  of  the  Legisla- 
ture passed  in  1887,  entitled,  'An  Act 
to  Regulate  Railroad  Corporations,' 
passed  at  the  extra  session  of  1887,  same 
being  found  in  the  Session  Laws  of 
1887  at  page  15,  now  §§  3185  and  3193 
of  the  Revised  Statutes  1909. 

"For  further  answer  to  said  count,  the 
defendant  says  that  §  12  of  article  12 
of  the  Constitution  of  Missouri  1875, 
and  §§  3173  and  3211  and  §§  3185  and 
3193  of  the  Revised  Statutes  of  Mis- 
souri 1009,  are  in  violation  of  §  1  of 
article  14  of  the  Amendments  to  the 
Constitution  of  the  United  States  in 
this:  that  said  [195]    sections   of   the 

Constitution  of  Missouri  and  of  the  Be- 
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vised  Statutes  of  Missouri  deprive  de- 
fendant of  its  property  without  due 
process  of  law  and  deny  to  it  the  equal 
protection  of  the  laws. 

"...  Sections  3173  and  3211  of 
the  Revised  Statutes  of  Missouri  1900 
are  repugnant  to  and  in  violation  of 
article  5  of  the  Amendments  to  the  Con- 
stitution of  the  United  States  in  this: 
That  said  sections  deprive  the  defendant 
of  its  property  without  due  process  of 
law. 

"...  Sections  3173  and  3211 
and  §§  3185  and  3193  of  the  Revised 
Statutes  of  Missouri  1909,  and  §  12  of 
article  12  of  the  Constitution  of 
Missouri  1875,  are  in  conflict  with  S  3 
of  article  1  of  the  Constitution  of  the 
United  States  and  the  various  laws 
passed  by  Congress  thereunder  in  this: 
that  the  said  defendant  is  engaged  in 
interstate  commerce  and  owns  and 
operates  various  lines  of  railroad  as  a 
part  of  its  system  which  run  into  other 
states  than  Missouri,  and  into  the  states 
of  Kansas,  Colorado,  Nebraska,  Okla- 
homa, Illinois,  Arkansas,  and  Louisiana, 
and  that  the  train  in  which  the  plaintiffs 
property  described  in  said  count  was 
being  transported  was  at  the  time  en- 
gaged in  interstate  commerce  and  con- 
tained carload  lots  and  shipments  of 
merchandise  consigned  and  being  carried 
from  points  without  the  state  of  Mis- 
souri to  points  within  this  state,  and 
from  points  within  this  state  to  points 
without  the  same,  and  from  points  with- 
out this  state  across  the  state  of  Missouri 
and  to  points  in  other  states,  and  that, 
by  reason  of  the  premises,  this  state  is 
without  jurisdiction  to  adopt  and  pass 
the  sections  named  and  to  enforce  the 
provisions  of  the  same  against  this  de- 
fendant while  so  engaged  in  interstate 
commerce. 

"...  Sections  3173  and  3211  and 
§§  3185  and  3193  of  the  Revised  Statutes 
of  Missouri  1909,  and  §  12  of  article  12 
of  the  Constitution  of  Missouri  1875,  are 
in  conflict  with  §  8  of  article  1  of  the 
Constitution  [196]  of  the  United  States 
and  the  various  laws  passed  by  Con- 
gress thereunder  in  this:  that  the  de- 
fendant's railroad  is  an  interstate  road 
and  its  lines  extend  over  and  through  the 
states  of  Missouri,  Kansas,  Colorado, 
Nebraska,  Illinois,  Oklahoma,  Arkansas, 
and  Louisiana,  and  that  it  is  engaged  in 
interstate  commerce  over  its  said  lines 
through  all  of  said  states,  and  operates 
trains  over  the  same  in  transporting 
freight  and  passengers  through  said 
states;  that  said  section  of  the  Constitu- 
tion of  Missouri  and  sections  of  the  Re- 
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vised  Statutes  seek  to  compel  the  de* 
fendant  arbitrarily  to  fix  its  rates  in 
this  state  and  in  all  of  said  states,  and 
in  comparison  with  rates  existing  in  all 
such  states,  without  regard  to  the  laws 
passed  by  Congress  regulating  interstate 
commerce. 


t( 


,    .    .    Defendant  denies  each  and 
every     allegation     therein     contained. 
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Upon  motion,  the  trial  court  struek 
from  the  answer  "all  alleged  defenses 
pleaded  to  each  of  the  counts  in  the  peti- 
tion except  the  traverses.''  No  evidence 
was  offered  except  the  stipulation  quoted 
below : 

"It  is  hereby  stipulated  between  the 
parties  that  the  defendant's  stations,  the 
rates  charged  by  the  defendant,  includ- 
ing those  paid  by  the  plaintiff,  the 
amount  of  coal  transported,  and  the  dis- 
tance set  out  in  the  several  counts  of  the 
petition,  are  correctly  stated  therein. 
It  is  further  stipulated  that  such  ooal 
was  delivered  by  the  plaintiff  to  the  de- 
fendant for  shipment  in  the  usual  and 
ordinary  way  without  any  direction  or 
request  by  plaintiff  as  to  what  particu- 
lar trains  the  same  was  to  be  transport- 
ed in,  and  that  the  defendant  received 
and  transported  the  same  in  the  usual 
and  ordinary  course  of  business,  on  the 
usual  trains  passing  over  its  road.  It 
is  further  agreed  that  the  trains  in  which 
the  defendant  hauled  said  cars  of  coal 
contained  other  cars  and  shipments  eon- 
signed  from  points  within  this  state  to 
points  without  the  same,  from  points 
without  the  same  to  points  within  this 
state,  and  from  [197]  points  without 
this  state  through  this  state  and  to  poin^ 
in  other  states." 

A  jury  being  waived,  the  court  ren- 
dered judgment  upon  each  count  for 
alleged  over-charge,  without  penalty, — 
on  the  first  count  $130.05,  total  upon  all, 
$16,504.19;  and  this  action  the  state  su- 
preme court  afiftrmed.  —  Mo.  — ,  178  S. 
W.  1179. 

The  insistence  here  is  that,  as  con- 
strued and  applied,  §  12,  article  12, 
Missouri  Constitution  1875,  and  also 
§§  3173  and  3211,  Revised  Statutes  1909, 
deprive  plaintiff  in  error  of  property 
without  due  process  of  law  and  deny  it 
equal  protection,  contrary  to  the  14th 
Amendment,  and  also  conflict  with  §  8, 
article  1,  Federal  Constitution. 

Sections  3173  and  3211  originated  in 
the  Act  of  1872.  The  first  provides  that 
no  railroad  corporation  organized  or  do- 
ing business  within  the  state  shall 
"charge  or  collect  for  the  transportation 
of  goods,  merchandise  or  property  over 
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any  portion  of  its  road  a  greater  amount 
as  toll  or  compensation  than  shall  be 
charged  or  collected  by  it  for  the  trans- 
portation of  similar  quantities  of  the 
same  class  of  goods,  merchandise  or 
property  over  any  other  portion  of  its 
road  of  equal  distance."  And  the  sec- 
ond prescribes  a  penalty  for  violating 
the  first,  not  exceeding  $1,000,  with  costs, 
etc.,  to  be  recovered  by  aggrieved  party. 

The  supreme  court  declared:  ''Each 
count  of  the  petition  is  in  legal  effect 
identical  with  the  counts  of  the  petition 
in  McQrew  v.  Missouri  P.  R.  Co.  258  Mo. 
23, 166  S.  W.  1033,  and  with  those  in  the 
cases  between  the  same  parties,  cited 
in  the  opinion  in  that  case,  differing  only 
in  amounts,  dates,  and  destination  of 
shipments,  and  in  distances  used  for  pur- 
poses of  comparison.  .  .  .  The 
assignments  of  error  in  this  case,  in  legal 
effect,  and  the  points  and  authorities, 
verbatim,  are  identical  with  those  in 
that  case.  The  authorities  cited  are  ex- 
actly the  same."  And  upon  the  [198] 
opinion  in  the  cause  referred  to,  it 
affirmed  the  trial  court. 

In  McQrew  v.  Missouri  P.  R.  Co. 
supra,  the  court  followed  McGrew  v. 
Missouri  P.  R.  Co.  230  Mo.  496,  132  S. 
W.  1076,  where  (the  issues  being  the 
same  as  those  here  presented),  after  con- 
sidering the  whole  subject,  it  was  held 
that  plaintiff's  judgment  could  be  sus- 
tained under  §  12,  article  12,  Constitu- 
tion of  Missouri  1875,  without  reliance 
upon  any  statute.    The  court  said: 

(230  Mo.  546.)  "The  petition  was 
framed  upon  the  Act  of  1872,  but  in 
view  of  the  fact  that  the  trial  court  de- 
nied the  penalties  asked,  and  allowed 
only  the  difference  between  the  higher 
rates  charged  plaintiff  and  the  lower 
rates  charged  by  defendant  for  the 
longer  distances,  the  judgment  could  be 
sustained  upon  §  12  of  article  12  of  the 
Constitution,  without  the  aid  of  the  Act 
of  1872,  provided  that  said  section  of 
the  Constitution  is  self-enforcing.  Be- 
cause if  said  section  is  self-enforcing, 
that  is  to  say,  if  it,  without  the  aid  of 
any  statutory  enactment,  makes  it  un- 
lawful for  a  railroad  company  to  charge 
more  for  a  shorter  haul  than  a  longer 
one  of  the  same  class  of  property  in  any 
direction,  the  same  or  not,  and  under  any 
or  all  circumstances  and  conditions,  then 
clearly  the  measure  of  damages  for  do- 
ing the  unlawful  thing,  in  the  absence  of 
any  statute  upon  the  subject,  is  the 
amount  of  the  excess  charged  for  the 
shorter  distance  over  that  charged  for 
the  longer  distance/' 

(561.)   "Section  12  of  article  12  of  our 
61  li.  ed. 


Constitution  clearly  establishes  an  un- 
j  conditional  short-haul  rule,  without  re- 
gard to  direction  or  to  circumstances  and 
conditions.  Said  section  declares  that  it 
shall  be  unlawful  for  any  railroad  com- 
pany to  charge  for  tbe  transportation  of 
freight  or  passengers  a  greater  amount 
for  a  less  distance  than  'the  amount 
charged  for  any  greater  distance.'  That 
declaration  establishes  a  rule,  and  creates 
a  right  in  every  passenger  and  shipi>er 
to  a  compliance  with,  and  an  [1991 
obedience  to,  its  terms.  •  .  .  Said 
section  has  the  same  force  and  effect  as 
if  it  read :  'It  shall  not  be  lawful  in  this 
state  for  any  railroad  company  to 
charge,  under  penalties  which  the  gen- 
eral assembly  shall  prescribe,  for  freight 
or  passengers,  a  greater  amount  for  the 
transportation  of  the  same  for  a  less  dis- 
tance than  the  amount  charged  for  any 
greater  distance.'  Had  said  section  read 
that  way,  its  effect  as  an  operative  law 
would  have  been  too  clear  for  con- 
troversy. To  my  mind  it  is  equally  clear 
under  the  present  reading." 

In  view  of  this  ruling,  it  is  unneces- 
sary for  us  to  consider  either  terms,  va- 
lidity, or  possible  application  of  sections 
of  Revised  Statutes  mentioned  in  the  an- 
swer. 

Section  12,  article  12,  Constitution  of 
Missouri,  provides:  'It  shall  not  be  law- 
ful in  this  state  for  any  railway  com- 
pany to  charge  for  freight  or  passengers 
a  greater  amount,  for  the  transportation 
of  the  same,  for  a  less  distance  than  the 
amount  charged  for  any  greater  dis- 
tance; and  suitable  laws  shall  be  passed 
by  the  general  assembly  to  enforce  this 
provision;  but  excursion  and  commuta- 
tion tickets  may  be  issued  at  special 
rates."  As  construed  and  applied  in 
the  present  cause,  this  section  prohibits 
the  carrier  from  charging  in  respect  of 
intrastate  commerce  more  for  a  shorter 
haul  than  for  a  longer  one  over  any  por- 
tion of  its  line  within  the  state,  without 
regard  to  direction,  circumstance,  or  con- 
dition ;  and  if  this  inhibition  is  disobeyed 
the  shipper  acquires  an  absolute  right 
to  recover  any  overcharge  paid  by  him. 

The  record  does  not  disclose  when 
plaintiff  in  error  was  incorporated,  or 
what  provisions  its  charter  contains. 
There  is  no  suggestion  of  anything  there- 
in amounting  to  a  contract  exempting 
it  from  legislation  commonly  within  the 
police  power.  No  claim  is  made  that 
the  cost  of  moving  freight  over  its  lines 
in  Missouri  is  without  substantial  rela- 
tion to  distance;  and  no  facts  are 
alleged  which  indicate  material  differ- 
ences  between   conditions   and   circum- 
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stances  [200]  under  which  the  hauls 
from  mines  at  Myrick  were  made  and 
those  surrounding  the  longer  shipments 
for  less  charges  over  other  portions  of 
the  road. 

Arguments  identical  in  principle  with 
those  now  presented  to  show  invalidity 
of  the  inhibition  under  consideration,  be> 
cause  of  conflict  with  the  14th  Amend- 
ment and  interference  with  interstate 
commerce,  were  considered  and  rejected 
in  Louisville  &  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  46  L.  ed.  298,  22  Sup.  Ct. 
Rep.  95,  approved  in  Intermountain  Rate 
Cases  (United  States  v.  Atchison,  T.  & 
S.  P.  R.  Co.)  234  U.  S.  476,  489,  58  L. 
ed.  1408,  1423,  34  Sup.  Ct.  Rep.  986. 
And  we  think  it  must  be  accepted  as  set- 
tled that  unless  some  controlling  circum- 
stance of  a  character  not  here  disclosed 
is  established,  or  a  special  protecting 
contract  exists,  there  is  nothing  in  the 
provisions  of  the  Federal  Constitution  or 
laws  presently  relied  on  which  necessa- 
rily restricts  the  power  of  a  state  by  gen- 
eral rule  to  prohibit  railway  companies 
from  receiving  higher  charges  for  shorter 
hauls  than  for  longer  one  when  both 
are  wholly  within  its  borders.  Such  a 
prohibition  is  not  necessarily  an  arbi- 
trary, unreasonable,  or  grossly  oppres- 
sive measure  for  preventing  discrimina-  j 
tions  and  insuring  equal  and  just  treat- ' 
ment  to  all  shippers. 

We  find  no  error  in  the  judgment  be- 
low, and  it  is  affirmed. 


Mr.  James  F.  Green  for  plaintiff  in 
error. 

Mr.  Alexander  Graves  for  defendants 
in  error. 

Mr.  Justice  McBeynolda  delivered  the 
opinion  of  the  court: 

A  stipluation  of  counsel  for  the  re- 
si>ective  parties  that  this  cause  abide  the 
decision  in  case  No.  222  having  been 
filed  244  U.  8. 191,  ante,  1076,  37  Sup.  Ct. 
Rep.  518],  the  judgment  in  this  case  ia 
affirmed. 


MISSOURI   PACIFIC  RAILWAY  COM- 
PANY,  Plff.    in    Err., 

V. 

EDWARD  J.  McGREW  and  James  C.  Mc- 
Grew,  Executors  of  James  C.  McGrew,  De- 
ceased. 

(See  S.  C.  Reporter's  ed.  191,  note.) 

This  case  is  governed  by  the  decision  of 
Missouri  Pacific  Railway  Company  v.  Mc- 
Grew  Coal  Company,  ante,  1075. 

[No.  223.] 
Decided  May  21,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Missouri  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Lafayette  County, 
in  that  state,  in  favor  of  plaintiffs  in  an 
action  to  recover  alleged  freight  over- 
charges.   Affirmed. . 

See  same  case  below,  —  Mo.  — ,  178  S. 
W.  1179. 
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MISSOURI  PACIFIC  RAILWAY  COM- 
PANY,  Plff.  in  Err., 

V. 

MARGARET  L.  TABER,  Guardian  of 
Harry  H.  Small,  Grace  L.  Small,  and 
Margaret  G.  Small,  Minors. 

(See  S.  C.  Reporter's  ed.  200-202.) 

Error  to  state  oonrt  •»  Federal  qnes- 
tlon  ~  how  raised. 

The  refusal  of  the  highest  court  of 
a  state  to  pass  upon  the  question  whether 
the  Federal  Employers*  Liability  Act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap. 
149,  Comp.  Stat.  1916,  §  8657),  should  not 
have  been  applied  to  the  action,  is  not 
reviewable  in  the  Federal  Supreme  Court, 
where  the  original  action  was  based  upon 
a  state  statute,  the  answer  did  not  set  up 
or  rely  upon  the  Federal  act,  the  trial 
court's  attention  was  not  called  thereto, 
and  the  highest  state  court  did  nothing 
more  than  to  decline  to  pass  upon  the  point 
because  it  was  not  presented  to  the  trial 
court,  as  required  by  the  state  practice. 
[For  other  cases,  see  .Appeal  and  Error,  1249- 
1318,  Id  Digest  Sup.  Ct.  1908.] 


[No.  760.] 

Submitted   April   10,   1917. 

21,   1917. 


Decided  May 


IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Missouri  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Jackson  County,  in 
that  state,  in  favor  of  plaintiff  in  an  ac- 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see 
notes  to  Martin  ▼.  Hunter,  4  L.  ed.  U. 
S.  97;  Hamblin  v.  Western  Land  Co.  37 
L.  ed.  U.  S.  267;  Re  Buchanan,  39  L.  ed. 
U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  S.  998. 

On  what  adjudications  of  state  conrta 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
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tidn  for*  death.  Dismissed  for  want  ot 
jurisdiction. 

See  same  case  below,  —  Mo.  — ,  186 
S.  W.  688. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  White,  Thomas 
Hackney,  and  Martin  Lyons  submitted 
the  cause  for  plaintiff  in  error: 

A  Federal  question  was  necessarily 
and  clearly  involved. 

Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin, 
236  U.  S.  454,  69  L.  ed.  671,  36  Sup.  Ct. 
Rep.  306;  St.  Louis,  S.  F.  A  T.  R.  Co.  v. 
Scale,  229  U.  S.  15C,  57  L.  ed.  1129,  33 
Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  156. 

Mr.  John  T.  Wayland  submitted  the 
cause  for  defendant  in  error.  Messrs. 
R.  J.  Ingraham,  L.  £.  Durhanii  and  Hale 
Houts  were  on  the  brief: 

The  decision  of  the  supreme  court  of 
Missouri,  that  the  alleged  Federal 
question  was  not  raised  in  the  manner 
required  by  the  state  practice,  and  that 
court's  refusal  to  consider  the  question 
upon  its  merits,  is  conclusive,  and  this 
court  is  without  jurisdiction. 

North  Carolina  R.  Co.  v.  2^hary,  232 
U.  S.  248,  257,  58  L.  ed.  591,  595,  34  Sup. 
Ct.  Rep.  305,  Ann.  Cas.  1914C,  159,  9 
N.  C.  C.  A.  109;  Spies  v.  lUinois,  123  U. 
S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21, 
22 ;  Erie  R.  Co.  v.  Purdy,  185  U.  S.  148, 
46  L.  ed.  847,  22  Sup.  Ct.  Rep.  605; 
liouisville  &  N.  R.  Co.  v.  Woodford,  234 
U.  S.  46,  58  L.  ed.  1202,  34  Sup.  Ct.  Rep. 
739;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Hanson,  235  U.  S.  693,  59  L.  ed.  429,  35  i 
Sup.  Ct.  Rep.  206;  Minneapolis  St.  P.' 


A  S.  Ste.  M.  R.  Co.  V.  Leora,  235  U.  S. 
694,  59  L.  ed.  429,  35  Sup.  Ct.  Rep.  208 ; 
St.  Louis  ft  S.  F.  R.  Co.  v.  Shepherd,  240 
U.  S.  240,  60  L.  ed.  622,  36  Sup.  Ct.  Rep. 
274. 

Mr.  Justice  McBeynoldfl  delivered  the 
opinion  of  the  court: 

Charles  H.  Small  was  killed  at  Kansas 
City  while  employed  by  plaintiff  in  er- 
ror as  a  switchman.  Relying  upon  n 
state  statute,  the  guardian  of  his  minor 
cliildren  sued  for  damages  in  the  Jack- 
son county  circuit  court  and  recovered 
a  judgment  which  the  supreme  court  of 
Missouri  affirmed.  May  15,  1916.  We 
are  asked  to  reverse  that  action  because 
the  Federal  Employers'  Liability  Act 
was  not  applied,  but  rights  and  liabil- 
ities were  determined  according  to  state 
laws. 

Unless  some  right,  privilege,  or  im- 
munity under  the  Federal  act  was  duly 
and  especially  claimed,  we  have  no  ju- 
risdiction. Judicial  Code,  §  237  [36  Stat, 
at  L.  1156,  chap.  231,  Comp.  Stat. 
1916,  §  1214].  Speaking  for  the  court 
in  Erie  R.  Co.  v.  Purdy,  185  U.  S.  148, 
154,  46  L.  ed.  847,  850,  22  Sup.  Ct.  Rep. 
605,  Mr.  Justice  Harlan  announced  the 
applicable  rule:  "Now,  where  a  party — 
drawing  in  question  in  this  court  a  state 
enactment  as  invalid  under  the  Consti- 
tution of  the  United  States,  or  asserting 
that  the  final  judgment  of  the  highest 
court  of  a  state  denied  to  him  a  right  or 
immunity  under  the  Constitution  of  the 
I'nited  States — did  not  raise  such  ques- 
tion or  especially  set  up  or  claim  such 


writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  what  the  record  must  show  re- 
specting the  presentation  and  decision 
of  a  Federal  question  in  order  to  confer 
jurisdiction  on  the  Supreme  Court  of 
the  United  States  on  a  writ  of  error  to 
a  state  court — see  note  to  Hooker  v.  Los 
Angeles,  63  L.R.A.  471. 

As  to  what  is  the  record  for  the  pur- 
pose of  showing  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court — see 
note  to  Home  for  Incurables  v.  New 
York,  63  L.R.A.  329. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
ei  li.  ed. 


the  judgment  of  state  roiivts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dookery,  63 
L.R.A.  571. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers* 
Liability  Act — see  notes  to  Lamphere  v. 
Oregon  R.  &  Nav.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  v. 
Horton,  L.R.A.  1915C,  47. 

On  error  to  state  courts  in  cases  aris- 
ing under  the  Federal  Employers'  Lia- 
bility Act — see  note  to  Great  Northern 
R.  Co.  V.  Knapp,  60  L.  ed.  U.  S.  745. 

On  when  a  Federal  question  is  raised 
in  time  to  sustain  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over 
state  courts — see  note  to  Chicago,  L  & 
L.  R.  Co.  V.  McGuire,  49  L.  ed.  U.  S. 
414. 

On  questions  of  local  practice  and 
procedure  on  writ  of  error  of  Federal 
Supreme  Court  to  state  court — see  note 
to  Texas  ft  N.  0.  R.  Co.  v.  Miller,  55 
L.  ed.  U.  8.  789. 
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right  or  immunity  [202]  in  the  trial 
court,  this  court  cannot  review  such 
final  judgment  and  hold  that  the  state 
enactment  was  unconstitutional,  or  that 
the  right  or  immunity  so  claimed  had 
been  denied  by  the  highest  court  of  the 
state,  if  that  court  did  nothing  more 
than  decline  to  pass  upon  the  Federal 
question  because  not  raised  in  the  trial 
court,  as  required  by  the  state  practice. 
Spies  V.  Illinois,  123  U.  S.  131,  181,  31 
L.  ed.  80,  91,  8  Sup.  Ct.  Rep.  21,  22; 
Miller  v.  Texas,  163  U.  S.  635,  638,  38 
L.  ed.  812,  813,  14  Sup.  Ct.  Rep.  874; 
Morrison  v.  Watson,  164  U.  S.  Ill,  115, 
38  L.  ed.  927,  929, 14  Sup.  Ct.  Rep.  995." 

The  original  action  was  based  upon  a 
state  statute;  the  answer  did  not  set  up 
or  rely  upon  the  Federal  act;  the  trial 
court's  attention  was  not  called  thereto; 
and  although  urged  to  hold  liability  de- 
pended upon  it,  the  supreme  court  de- 
clined to  pass  upon  that  point  because 
not  presented  to  the  trial  court.  This 
ruling  seems  in  entire  accord  with  both 
state  statutes  and  established  practice. 
Mo.  Rev.  Stat.  1909,  §  2081;  St.  Louis 
Nat.  Bank  v.  Flanagan,  129  Mo.  178, 
31  S.  W.  773;  Freeland  v.  Williamson, 
220  Mo.  217, 119  S.  W.  560. 

The  writ  must  be  dismissed. 

Dismissed. 


VALLEY  STEAMSHIP  COMPANY,  Plff.  in 

Err., 
v. 

JOHN  J.  WATTAWA.  (No.  469.) 


VALLEY  STEAMSHIP  COMPANY,  Plff.  in 

Err., 
▼. 

JOSEPH  MRAZ.     (No.  470.) 

(See  8.  C.  Reporter's  ed.  202-205.) 

E>ror  to  stale  court  •»  frivolous  Federal 
qnefttion  •»  8tate  regulation  of  inter- 
Htate  commerce. 

L  The  contention  that  a  steamship  com- 
pany engaged  in  interstate  commerce  could 


not  be  subjected  to  the  Ohio  Workmen's 
Compensation  Act  of  May  31,  1011,  without 
burdening  such  commerce,  contrary  to  U.  8. 
Const,  art.  1,  §  8,  is  so  lacking  in  merit 
that  it  will  not  serve  as  the  basis  of  a  writ 
of  error  from  the  Federal  Suprane  Court 
to  a  state  court. 
[For  other  cases,  see  Appeal  and  Error,  1110- 

li:i7 :   Commerce,   I.  d,   in   liigest   Sup.   Ct. 

1908.  J 

£rror  to  state  court  —  Federal  question 
•»  how  raised. 

2.  The  objection  to  the  application  to 
a  steamship  company  of  the  Ohio  Work- 
men's Compensation  Act  of  May  31,  1911, 
on  the  ground  that  the  Federal  judicial 
power  was  extended  tor  U.  S.  Const,  art.  3, 
§  2,  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  thereby  rendering  the  general 
maritime  kiw  part  of  the  Federal  laws,  not 
subject  to  alteration  by  state  statutes,  will 
not  serve  as  the  basis  of  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  court 
of  appeals  of  the  state  of  Ohio,  where  it 
was  not  presented  to  the  trial  court  in  any 
form,  and  was  not  pointed  out  clearly,  if  at 
all,  by  the  petition  in  error  before  such 
court  of  appeals,  and  was  not  definitely 
mentioned  in  the  opinion  of  that  court, 
whose  powers,  under  the  local  law,  only  ex- 
tend to  a  review  of  the  trial  court's  judg- 
ment for  errors  appearing  on  the  record. 
(For  other  caHes,  see  Appeal  and  Error,  1249- 
1318,  in  Digest  Sup.  Ct.  1908.] 

[Nos.  469  and  470.] 

Argued  January  10  and  11,  1917.    Decided 

May  21,  1917. 

TWO  WRITS  of  Error  to  the  Court  of 
Appeals  for  the  Eighth  District  of 
the  State  of  Ohio  to  review  judgments 
which  affirmed  judgements  of  the  Com- 
mon Pleas  Court  of  Cuyahoga  County, 
in  that  state,  in  favor  of  plaintiffs  in 
personal-injury  actions.  Dismissed  for 
want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Mr.  Tracy  H.  Duncan  argued  the 
causei  and,  with  Mr.  Frank  S.  Masten, 
filed  a  brief  for  plaintiff  in  error. 

Mr.  George  H.  Eichelberger  argued 
the  cause  and  filed  a  brief  for  defend- 
ants in  error. 


Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see 
notes  to  Martin  v.  Hunter,  4  L.  ed.  U. 
S.  97;  Hamblin  v.  Western  Land  Co.  37 
L.  ed.  U.  S.  267;  Re  Buchanan,  39  L.  ed. 
U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 

can  be  brought  up  for  review  in   the 

Supreme  Court  of  the  United  States  by 

writ  of  error  to  those  courts — see  note 
1084 


to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co.  y. 
McGrew,  63  L.R.A.  33. 

On  what  the  record  must  show  re- 
specting the  presentation  and  decision 
of  a  Federal  question  in  order  to  con- 
fer jurisdiction  on  the  Supreme  Court 
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Memorandum  opinion  by  Mr.  Justice 
McBeynolds: 

Number  469. 

Seeking  damages  under  the  laws  of 
Ohio,  defendant  in  error,  Wattawa, 
brought  this  action  in  the  common  pleas 
court  of  Cuyahoga  county.  He  alleged 
that,  by  reason  of  the  Steamship  Com- 
])any's  negligence,  he  suffered  personal 
injuries  in  September,  1913,  while  em- 
ployed by  it  as  a  deck  hand  on  the  Ed- 
win N.  Ohl,  then  lying  at  Sandusky, 
Oliio;  and  that  although  an  employer  of 
more  than  five  men,  the  company  was 
not  a  subscriber  or  contributor  to  the 
state  insurance  fund  provided  for  by 
the  Act  of  May  31, 1911,— the  first  Ohio 
AVorkmen's  Compensation  Act.  In  de- 
fense [204]  the  company  claimed  that, 
although  employing  more  than  five  men, 
it  was  engaged  in  interstate  commerce, 
and  therefore  was  not  required  to  sub- 
scribe to  the  state  insurance  fund;  de- 
nied negligence;  and  alleged  that  the 
accident  resulted  wholly  &om  the  em- 
ployee's want  of  care;  and  moreover, 
that  he  had  assumed  the  risk.  Upon  mo- 
tion the  allegation  as  to  assumption  of 
risk  was  stricken  out. 

The  court  chained  that  as  the  com- 
pany had  not  accepted  the  Compensation 
Act,  it  could  not  rely  upon  common-law 
defenses  based  on  the  fellow-servant 
rule,  assumption  of  risk,  or  contributory 
negligence.  Judgment  upon  a  viBrdict 
for  $5,200  was  affirmed  by  the  court  of 
appeals,  and  petitions  in  error  and  for 
certiorari  were  denied  by  the  supreme 
court. 

We  are  asked  to  reverse  the  action  of 
the  court  of  api>eal8  upon  two  grounds: 
First,  because  the  company  was  en- 
gaged in  interstate  commerce  and  there* 
fore  could  not  be  subjected  to  the  Com- 
pensation Act  without  burdening  such 
commerce,  contrary  to  the  commerce 
clause  of  the  Federal  Constitution. 
Second,  because  article  3,  §  2  of  the 
Constitution  extended  judicial  power  to 


all  cases  of  admiralty  and  maritime  ju- 
risdiction, and  thereby  rendered  the  gen- 
eral maritime  law  part  of  the  Federal 
laws  not  subject  to  alteration  by  state 
statutes. 

The  first  point  relied  upon  is  entirely 
without  merit,  and  inadequate  to  sup- 
port our  jurisdiction.  In  the  absence  of 
congressional  legislation  the  settled  gen- 
eral rule  is  that  without  violating  the 
commerce  clause,  the  states  may  legis- 
late concerning  relative  rights  and 
duties  of  employers  and  employees  while 
within  their  borders,  although  engaged 
in  interstate  commerce.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  286,  297, 
43  L.  ed.  702,  706, 19  Sup.  Ct.  Rep.  465; 
Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  408,  57  L.  ed. 
1511,  1545,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

The  second  reason  for  reversal  now 
set  up  was  not  presented  to  the  trial 
court  in  any  fonn.  It  was  not  pointed 
out  clearly,  if  at  all,  by  the  petition  in 
error  before  [205]  the  court  of  ap- 
peals, and  was  not  d^nitely  mentioned 
in  the  opinion  of  that  court,  whose  pow- 
ers only  extend  to  a  review  of  the  trial 
court's  judgment  for  errors  appearing 
on  the  record.  Section  12,247  Ohio^ 
General  Code,  as  amended  by  103  Ohio 
Laws,  pp.  405,  431.  The  question,  there- 
fore, is  not  properly  before  us.  Mutual 
L.  Ins.  Co.  V.  McQrew,  188  U.  S.  291, 
308,  309,  47  L.  ed.  480,  484,  485,  63 
L.R.A.  33,  23  Sup.  Ct  Rep.  375. 

The  writ  of  error  must  be  dismissed 
for  want  of  jurisdiction. 

Number  470. 

Counsel  for  the  Steamship  Company 
have  admitted  of  record  here  that  this 
cause  involves  the  same  state  of  facts 
and  questions  of  law  as  those  presented 
in  Number  469.  They  were  heard  to- 
gether and  the  same  judgment  will  be  en- 
tered in  each  of  theoL 

Dismissed. 


of  the  United  States  of  a  writ  of  error 
of  a  state  court — see  note  to  Hooker  v. 
Los  Angeles,  63  L.R.A.  471. 

As  to  what  is  the  record  for  the  pur- 
pose of  showing  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court — see 
note  to  Home  for  Incurables  v.  New 
York,  63  L.R.A.  329. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 

the  judgments  of  state  courts — see  note 
61  L.  ed. 


to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A,  571. 

As  to  the  necessity  of  color  of  merit 
in  Federal  question  to  sustain  writ  of 
error  to  state  court — see  note  to  Of- 
field  V.  New  York,  N.  H.  &  H.  R.  Co. 
51  L.  ed.  U.  S.  231. 

On  Workmen's  Compensation  Acts^ 
generally — see  notes  to  Milwaukee  v. 
Miller,  L.R.A.1916A,  23,  and  Linnane  v. 
iGtna  Brewing  Co.  L.R.A.1917D,  80. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tebu, 


SOUTHERN  PACIFIC  COMPANY,  Plflf.  in 

Err., 
▼. 

MARIE  JENSEN. 

(See  S.  C.  Reporter's  ed.  205-255.) 

Master  and  serrant  •»  employers*  liabil- 
ity •»  applicability  of  statute  to  occan- 
going  ships. 

1.  Confess  did  not  establish  a  rule  of 
liability  with  respect  to  injuries  received 
by  an  employee  on  an  ocean-going  ship  ply- 
ing between  ports  of  diflTcrent  states,  owned 
and  operated  by  a  corporation  which  is  also 
an  interstate  railway  carrier,  by  enacting 
the  provisions  of  the  Employers'  Liability 
Act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149,  Comp.  Stat.  1016,  §  8657),  giving 
a  right  of  recovery  against  interstate  car- 
riers by  railroad  for  the  death  or  injury  of 
employees  while  engaged  in  interstate  com- 
merce, caused  by  the  negligence  of  the  car- 
riers' officers,  a!gents,  or  employees,  or  by 
any  defect  or  insufficiency,  due  to  its  neg- 
ligence, in  its  "cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment."  The  word 
**boats"  in  the  statute  refers  to  vessels 
which  may  b(  properly  regarded  as  in  sub- 
stance part  of  a  railroad's  extension  or 
equipment,  as  understood  and  applied   in 

common  practice. 

[For  other  cases,  see  Master  and  Servant. 
II.   a,   in   Digest   Sup.    Ct.    1908.1 

Adminilty  —  exclusfveness  of  Federal 
juried  let  ion  —  state  legislation  nfTcct- 
Ing  maritime  law. 

2.  State  legislation  changing,  modify- 
ing, or  aflfecting  the  general  maritime  law 
which  contravenes  the  essential  purpose  ex- 
pressed by  an  act  of  Congress,  or  works  ma- 
terial prejudice  to  the  characteristic  fea- 
tures of  such  general  maritime  law,  or 
interferes  with  the  proper  harmony  or  uni- 
formity of  that  law  m  its  international 
and  interstate  relations,  is  invalid  as  being 
repugnant  to  U.  S.  Const,  art.  3,  §  2,  ex- 
tending the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  mari- 
time jurisdiction,  U.  S.  Const,  art.  1,  §  8, 
giving   Congress  power  to  make  all   laws 

Note — On  Workmen's  Qpmpensation 
Acts,  generally — see  notes  to  Milwau- 
kee V.  Miller,  L.R.A.1916A,  123,  and 
Linnane  v.  ^tna  Ins.  Co.  L.R.A.1917D, 
80. 

On  the  constitutionality,  application, 
and  effect  of  Federal  Employers'  Act — 
Kee  notes  to  Lamphere  ▼.  Oregon  R.  ft 
Nav.  Co.  47  L.R.A.(N.S-)  38,  and  Sea- 
board Air  Line  R.  Co.  v.  Horton,  L.R.A. 
1915C,  47. 

On  the  constitutionality  of  Work- 
men's Compensation  and  Industrial  In- 
surance Statutes — see  notes  to  Jensen 
V.  Southern  P.  Co.  L.R.A.1916A,  409, 
nnd  Hunter  v.  Colfax  Consol.  Coal  Co. 
L.R.A.1917D,  6L 

1080 


necessary  and  proper  to  carry  into  execu- 
tion the  powers  vested  in  the  Federal  gov- 
ernment, and  U.  8.  Judicial  Code,  §§  24, 
256,  giving  the  Federal  district  courts  ex- 
clusive original  cognizance  of  all  ciyil 
causes  of  admiralty  and  maritime  juris- 
diction, saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  tlie 
common  law  is  competent  to  give  it. 
[For  other  cases,  see  Admiralty,  I.  b,  8,  ta 
Digest    Sup.    Ct    1908.] 

Admiralty  ~  excluslveness  of  Federml 
Jarisdictlon  —  state  Workmen's  Oom- 
pensation  Laws. 

3.  The  application  to  an  injury  sus- 
tained by  a  longshoreman  while  he  was  un- 
loading in  a  New  York  port  an  ocean-going 
steamship  owned  by  a  nonresident  corpora- 
tion, and  plying  between  ports  of  diflferent 
states,  of  the  provisions  of  the  New  York 
Workmen's  Compensation  Act  (N.  Y.  Taws 
1013,  chap.  816;  Laws  1914,  chaps.  41,  316), 
which,  in  lieu  of  the  ccmimon-law  liability 
enforceable  by  suit  in  cases  of  negligence, 
imposes  a  liability  upon  employers,  enforce- 
able without  judicial  action,  to  make  com- 
pensation for  disabling  or  fatal  accidental 
injuries  to  employees,  without  regard  to 
fault  as  a  cause,  graduating  compensation 
for  disabilities  according  to  a  prescribed 
scale  based  upon  loss  of  earning  power,  and 
measuring  death  benefits  according  to  the 
dependency  of  the  surviving  wife,  husband, 
or  infant  children,  renders  the  statute,  to 
that  extent,  invalid  as  conflicting  with  U. 
S.  Const,  art.  3,  §  2,  extending  the  judicial 
power  of  the  United  States  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  U.  S. 
Const,  art.  1,  §  8,  giving  Congress  power 
to  make  all  laws  necessary  and  proper  to 
carry  into  execution  the  powers  vested  in 
the  Federal  government,  and  U.  S.  Judicial 
Code,  §§  24,  256,  giving  Federal  district 
courts  exclusive  judicial  cognizance  of  all 
civil  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors  in  all  cases 
the  right  to  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it, 
being  also  inconsistent  with  the  policy  of 
Congress  to  encourage  investments  in  ships, 
manifested  by  U.  8.  Rev.  Stat.  §§  4283-4286, 
Comp.  Stat.  1916,  §§  8021-8023,  Act  of 
June  26,  1884  (23  Stat,  at  L.  67,  chap.  121, 
Comp.  Stat.  1916,  §  8028).  §  18.  which  de- 
clare a  limitation  upon  the  liability  of  their 

owners. 

[For  other  cases,  see  Admiralty,  I.  b,  8,  in 
Digest    Sup.    Ct    1908.] 

[No.  280.] 

Argued  February  28,  1916.  Restored  to 
docket  for  reargument  November  13, 1916. 
Reargued  January  31  and  February  1, 
1917.    Decided  May  21,  1917. 

IN  ERROR  to  the  Supreme  Court,  Ap- 
pellate Division,  Third  Judicial  De- 
partment, of  the  State  of  New  Yorlc,  to 
review  a  judgment,  affirmed  by  the 
Court  of  Appeals  of  that  state,  approv- 
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ing  an  award  of  the  state  Workmen's 
Compensation  Commission  to  the  de- 
pendents of  a  longshoreman  killed  on  an 
ocean-going  steamship.  Reversed  and 
remanded  for  farther  proceedings. 

See  same  case  below  in  court  of  ap- 
peals, 216  N.  Y.  614,  IuRJl.  1916A,  403, 
109  N.  E.  600,  Ann.  Cas.  1916B,  276,  9 
N.  C.  C.  A.  286. 

The  facts  are  stated  in  the  opinion. 

Mr.  Norman  B.  Beecher  argued  the 
cause,  and,  with  Mr.  Ray  Rood  Allen, 
filed  a  brief  for  plaintiff  in  error: 

In  the  state  courts  there  have  been 
several  decisions  upon  the  constitutional- 
ity of  compulsory  compensation  laws. 

Ives  V.  South  Buffalo  R.  Co.  201  N.  Y. 
271,  34  L.R.A.(N.S.)  162,  94  N.  E.  431, 
Ann.  Cas.  1912B,  16G,  1  N.  C.  C.  A. 
617;  Kentucky  State  Journal  Co.  v. 
Woi^men's  Compensation  Bd.  161  Ky. 
562,  LJt.A.1916A,  389,  170  S.  W,  1166, 
Ann.  Cas.  1916B,  1273;  rehearing  denied 
in  162  Ky.  387,  L.R.A.1916A,  389,  172 
S.  W.  674;  State  ex  rel.  Davis-Smith 
Co.  V.  Clausen,  65  Wash.  166,  37  L.R.A. 
(N.S.)  466, 117  Pac.  1101;  2  N.  C.  C.  A. 
828,  3  N.  C.  C.  A.  699;  Western  Indem- 
nity Co.  V.  Pillsbury,  170  Cal.  686,  161 
Pac.  398,  10  N.  C.  C.  A.  1. 

'^ue  process  of  law''  is  substantially 
equivalent  to  ''the  law  of  the  land." 

Dent  V.  West  Virginia,  129  U.  S.  114, 
123,  32  L.  ed.  623,  626,  9  Sup.  Ct.  Rep. 
231. 

In  ascertaining  whether  legislation 
meets  with  the  due  process  requirement 
we  must  look  to  those  settled  usages  and 
modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England,  be- 
fore the  emigration  of  our  ancestors, 
and  which  are  shown  not  to  have  been 
unsuited  to  their  civil  and  political  con- 
dition by  having  been  acted  on  by  them 
after  the  settlement  of  this  country. 

Den  ex  dem.  Murray  v.  Hoboken  Land 
ft  Improv.  Co.  18  How.  272,  277,  15  L, 
ed.  372,  374;  Lowe  v.  Kansas,  163  U.  S. 
81,  85,  41  L.  ed.  78,  79,  16  Sup.  Ct.  Rep. 
1031. 

Consistently  with  the  requirements  of 
due  process,  no  change  in  ancient  pro- 
cedure can  be  made  which  disregards 
those  fundamental  principles,  to  be  as- 
certained from  time  to  time  by  judicial 
action,  which  have  relation  to  process  of 
law  and  protect  the  citizen  in  his  pri- 
vate right,  and  guard  him  against  the  ar- 
bitrary action  of  government. 

Twining  v.  New  Jersey,  211  U.  S.  78, 

101,  53  L.  ed.  97,  107,  29  Sup.  C?t.  Rep. 

14. 

These  words  (due  process  of  law)  im- 
01  li.  cd. 


ply  a  conformity  with  natural  and  in- 
herent principles  of  justice,  and  forbid 
that  one  man's  property,  or  right  to 
property,  shall  be  taken  for  the  benefit 
of  another,  or  for  the  benefit  of  the 
state,  without  compensation;  and  that 
no  one  shall  be  condemned  in  his  person 
or  property  without  an  opportunity  of 
being  heai^  in  his  own  defense. 

Holden  v.  Hardy,  169  U.  S.  366,  390, 
42  L.  ed.  780,  790,  18  Sup.  Ct  Rep.  383. 

A  cardinal  principle  of  justice  and  a 
fundamental  principle  of  our  law,  sanc- 
tioned by  the  decisions  of  this  court,  is 
that,  with  certain  historical  exceptions, 
liability  cannot  be  imposed  without 
fault,  and  that  the  loss  in  case  of  inevi- 
table accident  must  lie  where  it  falls. 

Nitro-glyceiine  Case  (Parrott  v. 
Wells)  16  Wall.  524,  638,  21  L.  ed.  206, 
211;  Chicago  v.  Sturges,  222  U.  S.  313, 
56  L.  ed.  216,  32  Sup.  Ct.  Rep.  92,  Ann. 
Cas.  1913B,  1349;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Wynne,  224  U.  S.  354,  360,  56 
L.  ed.  799,  801,  32  Sup.  Ct.  Rep.  493; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Zernecke, 
183  U.  S.  582,  586,  46  L.  ed.  339,  340,  22 
Sup.  Ct.  Rep.  229;  Jolliffe  v.  Brown,  14 
Wash.  155,  53  Am.  St.  Rep.  868,  44  Pac. 
149;  Oregon  R.  &  Nav.  Co.  v.  Smalley,  1 
Wash.  206,  22  Am.  St.  Rep.  143,  23  Pac. 
1008 ;  Birmingham  Mineral  R.  Co.  v.  Par- 
sons, 100  Ala.  662,  27  L.R.A.  263,  46  Am. 
St.  Rep.  92, 13  So.  602;  Ziegler  v.  South 
&  North  Ala.  R.  Co.  58  Ala.  594;  Bielen- 
berg  V.  Montana  Union  R.  Co.  8  Mont. 
271,  2  L.R.A.  813,  20  Pac.  314;  Thomp- 
son V.  Northern  P.  R.  Co.  8  Mont.  279, 
21  Pac.  25;  Denver  &  R.  G.  R.  Co.  v. 
Outcalt,  2  Colo.  App.  396,  31  Pac. 
177;  Sweetland  v.  Atchison,  T.  & 
S.  P.  R.  Co.  22  Colo.  220,  43  Pac.  1006 ; 
Schenck  v.  Union  P.  R.  Co.  6  Wyo.  430, 
40  Pac.  840;  Jensen  v.  Union  P.  R.  Co. 
6  Utah,  253,  4  L.R.A.  724,  21  Pac.  904; 
Atchison  &  N.  R.  R.  Co.  v.  Baty,  6  Neb. 
37,  29  Am.  Rep.  356;  Catril  v.  Union 
P.  R.  Co.  2  Idaho,  676,  21  Pac.  416; 
Ohio  &  M.  R.  Co.  V.  Lackey,  78  III.  55,  20 
Am.  Rep.  259;  Middleton  v.  Texas  Power 
&  Light  Co.  —  Tex.  — ,  185  S.  W.  550, 
11  N.  C.  C.  A.  873. 

The  New  York  Workmen's  Compensa- 
tion Law  strikes  at  the  very  funda- 
mentals of  constitutional  freedom  of 
contract. 

Coppage  V.  Kansas,  236  U.  S.  1,  14, 
69  L  ed.  441,  446,  L.R.A.1916C,  960,  35 
Sup.  Ct  R^.  240;  Adair  v.  United 
States,  208  U.  S.  161,  52  L.  ed.  436,  28 
Sup.  Ct.  Rep.  277, 13  Ann.  Cas.  764;  Post 
V.  Burger  &  Gohlke,  216  N.  Y.  554,  111 
N.  E.  351,  Ann.  Cas.  1916B,  168,  10  N. 
C.  C.  A.  888. 
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The  Compensation  Law  can  be  sus- 
tained under  the  police  power  only  by 
a  disregard  of  the  limitations  which  have 
hitherto  been  imposed  upon  the  exercise 
of  that  power. 

Yazoo  &  M.  Valley  R.  Co.  v.  Jackson 
Vinegar  Co.  226  U.  S.  217,  219,  57  L.  ed. 
193,  194,  33  Sup.  Ct.  Rep.  40;  Missouri, 
K  &  T.  R.  Co.  V.  Cade,  233  U.  S.  642, 
58  L.  ed.  1135,  34  Sup.  Ct.  Rep.  678; 
Seaboard  Air  Line  R.  Co.  v.  Seegers,  207 
U.  S.  73,  52  L.  ed.  108,  28  Sup.  Ct.  Rep. 
28;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Polt, 
232  U.  S.  165,  58  L.  ed.  554,  34  Sup.  Ct. 
Rep.  301;  Kansas  City  Southern  R.  Co. 
V.  Anderson,  233  U.  S.  325,  58  L.  ed.  983, 
34  Sup.  Ct.  Rep.  599;  St.  Louk,  I.  M.  & 
S.  R.  Co.  V.  Wynne,  224  U.  S,  354,  56 
L.  ed.  799,  42  L.R.A.(N.S.)  102,  32  Sup. 
Ct.  Rep.  493;  Great  Northern  R.  Co.  v. 
Minnesota,  238  U.  S.  340,  59  L.  ed. 
1337,  P.U.R.1915D,  701,  35  Sup.  Ct.  Rep. 
753;  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct. 
Rep.  259;  Truax  v.  Raich,  239  U.  S.  33, 
60  L.  ed.  131,  L.R.A.1916D,  545,  36  Sup. 
Ct.  Rep.  7,  Ann.  Cas.  1917B,  283;  Engel 
V.  O'Malley,  219  U.  S.  128,  55  L.  ed.  128, 
31  Sup.  Ct.  Rep.  190;  Noble  State  Bank 
V.  Haskell,  219  U.  S.  104,  112,  55  L.  ed. 
112,  117,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487; 
Muller  V.  Oregon,  208  U.  S.  412,  52  L. 
ed.  551,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  Lochner  v.  New  York,  198  U. 
S.  45,  59,  49  L.  ed.  937,  942,  25  Sup.  Ct. 
Rep.  539,  3  Ann.  Cas.  1133;  Coppage  v. 
Kansas,  263  U.  S.  1,  59  L.  ed.  441,  L.R.A. 
1915C,  960,  35  Sup.  Ct.  Rep.  240; 
Missouri  P.  R.  Co.  v.  Nebraska,  164  U. 
S.  403,  417,  41  L.  ed.  489,  495,  17  Sup.. 
Ct.  Rep.  130. 

That  property  may  not  be  directly 
taken  without  just  compensation  is  a 
principle  of  natural  equity  which  re- 
quired no  constitutional  sanction. 

Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  324,  37  L.  ed.  463, 
467,  13  Sup.  Ct.  Rep.  622. 

The  New  York  Workmen's  Compensa- 
tion Law  imposes  a  direct  and  unconsti- 
tutional burden  upon  the  interstate 
commerce  transacted  by  the  plaintiff  in 
error. 

Barrett  v.  New  York,  232  U.  S.  14,  33, 
58  L.  ed.  483,  491,  34  Sup.  Ct.  Rep.  203; 
People  V.  Brooks,  4  Denio,  469;  Pas- 
senger Cases,  7  How.  283,  12  L.  ed.  702 ; 
Philadelphia  &  S.  S.  S.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  336,  30  L.  ed.  1200, 
1201,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Texas,  210  U.  S.  217,  52  L.  ed.  1031,  28 
Sup.  Ct.  Rep.  638;  Brimmer  v.  Rebman, 
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138  U.  S.  78,  34  L.  ed.  862,  3  Inters. 
Com.  Rep.  485,  11  Sup.   Ct.  Rep.  23; 
Minnesota  v.  Barber,  136  XJ.  S.  313,  34 
L.  ed.  455,  3  Inters.  Cohl  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Postal  Tel^.  Cable 
Co.  V.  Taylor,  192  U.  S.  64,  48  L.  ed.  342, 
24  Sup.  Ct.  Rep.  208;  D.  E.  Foote  A  Co. 
v.  Stanley,  232  U.  S.  494,  58  L.  ed.  698, 
34  Sup.  Ct.  Rep.  377;  Brennan  v.  Titus- 
ville,  153  U.  S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Itep. 
829;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Caldwell  v.  North  Caro- 
lina,  187  U.  S.  622,  47  L.  ed.  336,  23  Sup. 
Ct.  Rep.  229;  Rearick  v.  Pennsylvania, 
203  U.  S.  507,  51  L.  ed.  295,  27  Sup.  Ct. 
Rep.  159;  Dozier  v.  Alabama,  218  U.  S. 
124,  54  L.  ed.  965,  28  L.R.A.(N.S.)  264, 
30    Sup.    Ct.    Rep.    649;    Crenshaw    v. 
Arkansas,  227  U.  S.  389,  57  L.  ed.  565, 
33  Sup.  Ct.  Rep.  294;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  396,  57  L.  ed.  1511, 1540,  48  L.RA. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann. 
Cas.  1916A,  18;  Heyman  v.  Hays,  236 
U.  S.  178, 186,  59  L.  ed.  527,  530,  35  Sup. 
Ct.  Rep.  403 ;  Atlantic  Coast  line  R.  Co. 
v.  Mazursky,  216  U.  S.  122,  54  L.  ed.  411, 
30  Sup.  Ct.  Rep.  378;  Western  U.  Teleg. 
Co.  V.  Commercial  Mill.  Co.  218  U.  S. 
406,  416,  54  L.  ed.  1088,  1091,  36  L.R.A. 
(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  21  Ann. 
Cas.  815;  Central  of  Georgia  R.  Co.  v. 
Murphey,  196  U.  S.  194,  49  L.  ed.  444,  25 
Sup.   Ct.  Rep.   218,  2  Ann.   Cas.  514; 
Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Com- 
mission, 237  U.  S.  220,  59  L.  ed.  926, 
P.U.R.1915C,  309,  35  Sup.  Ct.  Rep.  560; 
McNeill  V.  Southern  R.  Co.  202  U.  S. 
543,  561,  50  L.  ed.  1142,  1148,  26  Sup. 
Ct.  Rep.  722;  Yazoo  &  M.  Valley  R.  Co. 
V-  Greenwood  Grocery  Co.  227  U.  S.  1, 
57  L.  ed.  389,  33  Sup.   Ct.  Rep.  213; 
Houston  &  T.  C.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  50  L.  ed.  772,  26  Sup.  Ct.  Rep. 
491;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  22  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257;    Schollenberger   v.    Pennsylvania, 
171  U.  S.  1,  43  L.  ed.  49, 18  Sup.  Ct.  Rep. 
757;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273 ;  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681 ;  International  Textbook  Co.  v.  Pige, 
'.^'7  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(X.S.)   493,   30  Sup.  Ct.  Rep.  481,  18 
Ann.  Cas.  1103;  Hall  v.  De  Cuir,  95  U. 
S.  485,  24  L.  ed.  547. 

The  New  York  Workmen's  Compensa- 
tion Act  denies  this  plaintiff  in  error  the 
equal  protection  of  the  laws  because, 
although  it  complies  with  the  Compensa- 
tion Act,  it  is  not  freed  from  further 
liability  to  workmen    injured    on    ship- 
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board,  but  remains  liable  to  suits  in  ad- 
miralty. 

Atlantic  Transport  Co.  v.  Imbrovek, 
234  U.  S.  52,  58  L.  ed.  1208,  51  L.R.A. 
(N.S.)  1157,  34  Sup.  Ct.  Rep.  733;  The 
Lottawanna  (Rodd  v.  Heartt)  21  Wall 
558,  22  L.  ed.  654;  Workman  y.  New 
York,  179  U.  S.  552,  45  L.  ed.  314,  21 
Sup.  Ct.  Rep.  212;  The  Max  Morris, 
137  U.  S.  1,  34  L.  ed.  586,  11  Sup.  Ct. 
Rep.  29;  The  Thode  Fagelund,  211  Fed. 
685;  The  Thielbek,  218  Fed.  251;  The 
Fred  E.  Sander,  208  Fed.  724,  4  N.  C.  C. 
A.  891;  The  Rosalie  Mahony,  218  Fed. 
698;  Cunningham  v.  Northwestern 
Improv.  Co.  44  Mont.  180,  119  Pac.  554, 
1  N.  C.  C.  A.  720. 

The  New  York  Workmen's  Compensa- 
tion Law  as  applied  to  this  case  infringes 
upon  the  exclusive  admiralty  jurisdiction 
of  the  United  States. 

Atlantic  Transport  Co.  v.  ImbroYck, 
supra. 

In  order  that  it  may  be  said  of  a  stat- 
ute that  it  gives  a  common-law  remedy, 
the  statute  must  provide  for  the  redress 
of  a  legal  grievance,  and  the  machinery 
for  providing  that  redress  must  be  gen- 
erally similar  to  the  machinery  known 
to  the  common  law.  The  Workmen's 
Compensation  Law  satisfies  neither  of 
these  requirements. 

Slater  v.  Mexican  Nat.  R.  Co.  194  U. 
S.  120,  48  L.  ed.  900,  24  Sup.  Ct.  Rep. 
581 ;  The  Fred  B.  Sander,  208  Fed.  727, 
4  N.  C.  C.  A.  891 ;  Clausen  v.  Baltimore 
&  C.  S.  S.  Co.  (July  2,  1915;  Md.  In- 
dustrial Acci.  Com.) ;  State  ex  rel.  Jarvis 
V.  Daggett,  87  Wash.  259,  Li.R.A.1916A, 
446,  151  Pac.  648,  10  N.  C.  C.  A.  688. 

Congress,  by  the  Federal  Employers' 
Liability  Act  of  1908,  has  dealt  with  and 
assumed  exclusive  jurisdiction  over  the 
field  of  compensation  payable  for  in- 
juries received  by  the  employee  of  a 
common  carrier  by  railroad  while  both 
employer  and  employee  are  engaged  in 
interstate  commerce. 

The  Passaic,  190  Fed.  644;  Erie  R.  Co. 

V.  Jacobus,  137  C.  C.  A.  151,  221  Fed. 

.335;  The  Pawnee,  205  Fed.  333;  Peder- 

sen  V.  Delaware,  L.  &  W.  R.  Co.  229  U. 

S.  146,  57  L.  ed.  1125,  33  Smp.  Ct.  Rep. 

648,  Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A. 

779;  Missouri,  K.  &  T.  R.  Co.  v.  Wulf, 

226  U.  S.  571,  576,  57  L.  ed.  361,  363, 

33  Sup.  Ct.  Rep.  135,  Ann.  Cas.  1914B, 

134;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Mc- 

Whirter,  229  U.  S.  265,  275,  57  L.  ed. 

1179, 1185,  33  Sup.  Ct.  Rep.  858;  Toledo, 

St.  L.  &  W.  R.  Co.  V.  Slavin,  236  U.  S. 

454,  457,  59  L.  ed.  671,  672,  36  Sup.  a. 

Rep.  306;  Seaboard  Air  Line  R.  Co.  v. 

Horton,  233  U.  B.  492,  58  L.  ed.  1062, 
«1  li.  ed. 


L.R.A.1915C,  1,  34  Sup.  Ct.  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834; 
Smith  v.  Industrial  Acci.  Commission,  26 
CaL  App.  560, 147  Pac.  600;  Staley  v.  Il- 
linois C.  R.  Co.  268  UL  356,  L.R.A.1916A, 
450,  109  N.  E.  342. 

Congress  has  not  only  enacted  under 
what  circumstances  the  railroad  com- 
pany shall  be  liable,  but  it  has  also  pro- 
vided what  damages  may  be  recovered, 
the  persons  entitled  to  damages,  and 
the  manner  in  which  the  damages  are  to 
be  distributed.  No  action  for  death  to 
an  employee  engaged  in  interstate  com- 
merce can  be  brought  against  the  rail- 
road company  except  within  the  time 
provided  by  Congress. 

Michigan  C.  R.  Co.  y.  Vreeland,  227 
U.  S.  59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  Ann.  Cas.  1914C,  176;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  McGinnis,  228  U.  S.  173,  57 
L.  ed.  785,  33  Sup.  Ct.  Rep.  426,  3  N. 
C.  C.  A.  806;  St.  Louis,  S.  E.  &  T.  R.  Co. 
v.  Scale,  229  U.  S.  156,  57  L.  ed.  1129,  33 
Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  156; 
Taylor  v.  Taylor,  232  U.  S.  363,  58  L. 
ed.  638,  34  Sup.  Ct.  Rep.  350,  6  N.  C.  C. 
A.  436;  Atlantic  Coast  Line  R.  Co.  v. 
Bumette,  239  U.  S.  199,  60  L.  ed.  226, 
36  Sup.  Ct.  Rep.  75. 

The  fact  that  there  is  no  liability  im- 
posed by  Congress  in  favor  of  certain 
relatives  of  a  deceased  workman,  or  that 
Congress  has  made  no  provision  for  the 
recovery  of  other  than  pecuniary  dam- 
age in  death  cases,  does  not  leave  the 
field  of  legislation  in  these  respects  open 
to  the  states,  for  the  act  of  Congress 
creates  the  only  obligation  that  has  exist- 
ed since  its  enactment. 

Atlantic  Coast  Line  R.  Co.  v.  Bumette, 
239  U.  S.  199,  201,  60  L.  ed.  226,  227, 
36  Sup.  Ct.  Rep.  75. 

Congress,  by  refraining  from  acting, 
may  as  effectually  withdraw  a  field  from 
state  legislation  as  though  it  had  enacted 
affirmative  measures. 

The  Hours  of  Service  Act  Cases,  Erie 
R.  Co.  V.  New  York,  233  U.  S.  671,  58 
L.  ed.  1149,  52  L.R.A.(N.S.)  266,  34  Sup. 
Ct.  Rep.  756,  Ann.  Cas.  1915D,  138; 
Northern  P.  R.  Co.  v.  Washington,  222 
U.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160. 

The  test  is  not  whether  the  state  legis- 
lation is  in  conflict  with  the  details  of 
the  Federal  law  or  supplements  it,  but 
whether  the  state  had  any  jurisdiction 
of  a  subject  over  which  Congress  had 
exerted  its  exclusive  control. 

Southern  R.  Co.  v.  Railroad  Commis- 
sion, 236  U.  S.  439,  448,  59  L.  ed.  661, 
666,  35  Sup.  Ct.  Rep.  304. 
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Mr.  E.  Olarence  Aiken  argued  the 
cause,  and,  with  Mr.  Egburt  E.  Wood- 
bury, Attorney  General  of  N§w  York, 
and  Mr.  Harold  J.  Hinman,  filed  a  brief 
for  the  New  York  State  Industrial  Com- 
Qiission : 

The  present  law,  having  been  expressly 
authorized  by  the  people,  should  be  up- 
held by  this  court. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104,  55 
L.  ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487; 
Legal  Tender  Cases,  12  Wall  457,  551, 
20  L.  ed.  287,  312;  Walker  v.  Sauvinet, 
92  U.  S.  90,  23  L.  ed.  678. 

The  imposition  of  liability  without 
fault  is  not  unprecedented. 

2  Brunner,  History  of  Germanic  Law, 
1892,  1st  ed.  §  125.  p.  549;  2  Pollock  & 
M.  History  of  English  Law,  1899,  2d  ed. 
p.  470;  7  Harvard  L.  Rev.  315,  383,  442; 
Pitzherbert  (1333) ;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161 ;  Rylands  v.  Fletcher, 
L.  R.  3  H.  L.  330,  37  L.  J.  Exch.  N.  S. 
161, 19  L.  T.  N.  S.  220,  6  Mor.  Min.  Rep. 
129,  1  Eng.  Rul.  Cas.  235;  Thomas  v. 
Winchester,  6  N.  Y.  397,  54  Am.  Dec. 
455;  Tonawanda  R.  Co.  v.  Munger,  5 
Denio,  255,  49  Am.  Dec.  239;  Wells  v. 
Howell,  19  Johns.  385;  Noyes  v.  Colby, 

30  N.  H.  143 ;  Wagner  v.  Bissell,  3  Iowa, 
396;  Union  P.  R.  Co.  v.  Rollins,  5  Kan. 
167;  Muller  v.  McGesson,  73  N.  Y. 
195,  29  Am.  Rep.  123;  Sullivan  v.  Dun- 
ham, 161  N.  Y.  290,  47  L.R.A.  715, 
76  Am.  St.  Rep.  274,  55  N.  E.  923,  7  Am. 
Keg.  Rep.  126;  Minneapolis  &  St.  L.  R. 
Co.  V.  Emmons,  149  U.  S.  364,  37  L.  ed. 
769,  13  Sup.  et.  Rep.  870;  Jones  v. 
Brim,  165  U.  S.  180,  41  L.  ed.  677,  17 
Sup.  Ct.  Rep.  282,  11  Am.  Neg.  Rep. 
547;  Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  55  L.  ed.  167, 

31  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct. 
Rep.  609;  Missouri  P.  R.  Co.  v.  Humes, 
115  U.  S.  513,  29  L.  ed.  463,  6  Sup.  Ct. 
Rep.  110;  St.  Louis  &  S.  P.  R.  Co.  v. 
Matthews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Snp.  Ct.  Rep.  243;  Louisville  &  N.  R. 
Co.  v.  Melton,  218  U.  S.  36,  54  L.  ed.  921, 
47  L.R.A.(N.S.)  84,  30  Sup.  Ct.  Rep.  676; 
McLean  v.  Arkansas,  211  U.  S.  550,  29 
L.  ed.  206,  29  Sup.  Ct.  Rep.  206; 
Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30 
Am.  Rep.  323;  Fire  Dept.  v.  Noble,  3  E. 
D.  Smith,  440 ;  Exempt  Firemen's  Benev. 
Fund  V.  Roome,  29  Hun,  391 ;  Chicago  v. 
Sturges,  222  U.  S.  313,  56  L.  ed.  215, 

32  Sup.  Ct.  Rep.  92,  Ann.  Cas.  1913B, 
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1349;  Noble  State  Bank  v.  Haskell,  210 
U.  S.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1912A,  487;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Zcmecke,  183  U.  S.  582,  46  L.  ed.  339, 
22  Sup.  Ct.  Rep.  229. 

Due  process  of  law  does  not  prevent 
changes  in  the  law  as  public  sentiment 
demands. 

Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
519,  29  L.  ed.  465,  6  Sup.  Ct.  Rep.  110; 
Slaughter-House  Cases,  16  Wall  82,  21 
L.  ed.  410;  Munn  v.  Illinois,  94  U.  8. 
134,  24  L.  ed.  87;  Re  Kenunler,  136  U.  8. 
448,  34  L.  ed.  524^  10  Sup.  Ct  Rep.  930; 
Hallinger  v.  Davis,  146  U.  S.  314,  36  L. 
ed.  986,  13  Sup.  Ct.  Rep.  105;  Hurtado 
V.  California,  110  U.  S.  516,  529,  634, 
28  L.  ed.  236-238,  4  Sup.  Ct.  Rep.  Ill, 
292;  Walker  v.  Sauvinet,  92  U.  S.  90,  23 
L.  ed.  678;  Twining  v.  New  Jersey,  211 
U.  S.  101,  53  L.  ed.  107,  29  Sup.  Ct. 
Rep.  14;  Lochner  v.  New  York,  198  U. 
S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Eep. 
539,  3  Ann.  Cas.  1133. 

The  act  provides  for  due  process  of 
law  in  respect  to  notice. 

Standard  Oil  Co.  v.  Missouri,  224  U.  8. 
270,  287,  56  L.  ed.  769,  32  Sup.  Ct.  R^. 
406,  Ann.  Cas.  1913D,  936;  Twining  v. 
New  Jersey,  211  U.  S.  78, 110,  53  L.  ed. 
97,  110,  29  Sup.  Ct.  Rep.  14;  Davidson 
V.  New  Orleans,  96  U.  8.  97,  104,  24 
L.  ed.  616,  619;  Ballard  v.  Hunter,  204 
U.  S.  255,  51  L.  ed.  471,  27  Sup.  Ct.  Rep. 
261;  Public  Clearing  House  v.  Coyne, 
194  U.  S.  497,  48  L.  ed.  1092,  24  Sup. 
Ct.  Rep.  789;  Reetjs  v.  Michigan,  188  U. 
S.  505,  47  L.  ed.  563,  23  Sup.  Ct.  Rep. 
390 ;  Hurtado  v.  California,  110  U.  8. 516, 
28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292. 

It  may  be  a  doubtful  question  as  to 
whether  the  case  would  eome  under  ad- 
miralty at  all,  as  the  claimant's  intestate 
was  on  the  gang  plank  which  connected 
the  land  with  the  ship,  and  it  might  be 
contended  that  the  gang  plank  was  an 
extension  of  the  shore,  and  not  a  part 
of  the  ship. 

Atlantic  Transport  Co.  v.  Imbrovek, 
234  U.  S.  52,  58  L.  ed.  1208,  51  L.R.A. 
(N.S.)  1157,  34  Sup.  Ct.  Rep.  733;  The 
Plymouth  (Hough  v.  Western  Transp. 
Co.)  3  Wall.  20,  8  L.  ed.  125;  The  H.  S. 
Pickands,  42  Fed.  239;  Swayne  &  Hoyt 
V.  Barsch,  141  C.  C.  A.  337,  226  Fed. 
581 ;  Martin  v.  West,  222  U.  S.  191,  56 
L.  ed.  159,  36  L.R.A.(N.S.)  592,  32  Sup. 
Ct.  Rep.  42;  Cleveland  Terminal  A  Yal- 
bv  R.  Co.  V.  Cleveland  S.  S.  Co.  208  U.  8. 
316,  52  L.  ed.  508,  28  Sup.  Ct.  Rep.  414, 
13  Ann.  Cas.  1215. 

Further,  no  action  in  rem  is  given  by 
the  statute  of  the  state  or  by  Congress 
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for  the  death  of  a  person,  caused  by 
Diligence,  and  therefore  there  is  no 
cause  of  action  in  rem  in  admiralty. 

The  Corsair  (Barton  v.  Brown)  145 
U.  S.  335,  36  L.  cd.  727, 12  Sup.  Ct.  Rep. 
949. 

There  being  no  law,  either  state  or  na- 
tional, giving  a  right  of  action  in  rem 
for  death,  there  is  only  one  remedy  in 
this  case,  vis.,  a  right  of  action  in  per- 
sonam for  the  death  of  Jensen,  enforce- 
able either  in  the  state  courts  or  the 
United  States  courts.  The  Workmen's 
C!ompensation  Law  would  therefore  be  a 
defense  to  an  action  brought  in  admiral- 
ty in  personam. 

Stoll  y.  Paciflo  Coast  S.  S.  Co.  205 
Fed.  169;  The  Fred  E.  Sander,  212  Fed. 
545,  5  N.  C.  C.  A.  97;  Schweitzer  v. 
Hamburgh-American  Line,  149  App.  Div. 
900,  134  N.  T.  Supp.  812,  78  Misc.  448, 
138  N.  Y.  Supp.  944. 

But  assuming  the  case  in  negligence  in 
rem  both  in  admiralty  and  common  law, 
there  are  two  remedies.  All  that  the 
Workmen's  Compensation  Law  does  is  to 
substitute  a  remedy  for  the  common-law 
remedy,  making  two  remedies  as  before. 
While  there  are  two  remedies,  there  may 
be  only  one  recovery.  The  Workmen's 
Compensation  Law  requires  that  the 
claimant  shall  sign  a  release  of  any  other 
right  or  cause  and  assign  to  the  person 
or  corporation  liable  for  such  compensa- 
tion all  his  right,  title,  and  interest  in 
any  cause  of  action. 

The  requirement  for  insurance  against 
injury  provided  in  this  statute  is  not 
obnoxious  to  the  commerce  clause  of  the 
Federal  Constitution. 

Stoll  V.  Pacific  Coast  S.  S.  Co.  205  Fed. 
169;  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.  ed.  819. 

The  plaintiff  in  error  has  waived  the 
question  of  the  constitutionality  of  the 
act. 

Musco  V.  United  Surety  Co.  196  N.  Y. 
459,  134  Am.  St.  Rep.  851,  90  N.  E.  171; 
Eustis  V.  Bolles,  150  U.  S.  361,  27  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131 ;  Mellen  Lum- 
ber Co.  V.  Industrial  Commission,  154 
Wis.  114,  LJt.A.1916A,  374,  142  N.  W. 
187,  Ann.  Cas.  1915B,  907;  Rail  &  River 
Coal  Co.  V.  Yaple,  236  U.  S.  338,  59  L. 
ed.  607,  35  Sup.  Ct.  Rep.  359;  DanieU 
V.  Teamey,  102  U.  S.  415,  26  L.  ed.  187. 

While  Congress  has  legislated  upon 
this  subject  of  limitation  of  liability,  it  is 
not  legislation  that  excludes  action  in 
the  state  courts.  It  is  in  effect  similar 
to  the  Bankruptcy  Law. 

The  City  of  Boston,  182  Fed.  174. 

A  proceeding  limiting  liability  of  ship- 
owners is  not  an  action  in  rem,  but  is 
61  L.  ed. 


zui  generis,  which  takes  rather  the  char- 
acter of  an  action  in  personam  (Re  Mor- 
rison, 147  U.  S.  14,  37  L.  ed.  60, 13  Sup 
Ct.  Rep.  246) ;  and  it  applies  to  nonmari- 
time  torts  (Richardson  v.  Harmon,  222  U. 
S.  96,  56  L.  ed.  110,  32  Sup.  Ct.  Rep.  27), 
and  it  also  applies  to  cases  of  personal 
injuries  as  well  as  to  cases  of  loss  or 
injury  to  property  (Butler  v.  Boston  & 
S.  S.  S.  Co.  130  U.  S.  527,  32  L.  ed. 
1017,  9  Sup.  Ct.  Rep.  612;  Craig  v.  Con- 
tinental Ins.  Co.  141  U.  S.  638,  35  L.  ed. 
886,  12  Sup.  Ct.  Rep.  97). 

Personal  representatives  of  passengers 
and  of  members  of  the  crew  may  recover 
in  the  proceedings  for  limitation  of  lia- 
bility, or  liability  created  by  state  or 
foreign  law  in  favor  of  the  personal  rep- 
resentatives of  a  person  whose  death  is 
caused  by  violence  or  negligence. 

The  Hamilton  (Old  Dominion  S.  S.  Co. 
V.  Gilmore)  207  U.  S.  398,  52  L.  ed.  264, 
28  Sup.  Ct.  Rep.  133;  La  Bourgognc 
Deslions  v.  La  Compagnie  G^n^ralc 
Transatlantique)  210  U.  S.  95,  52  L.  ed. 
973,  28  Sup.  Ct.  Rep.  664. 

The  Supreme  Court  rule  in  admiralty 
(56)  which  governs  proceedings  to  be 
taken  for  the  limitation  of  liability,  al- 
lows a  contest  as  to  the  validity  of  the 
claims  just  as  there  may  be  a  contest  in 
bankruptcy.  Where,  however,  a  ship- 
owner does  not  institute  proceedings  un- 
til after  a  damage  claimant  has  recovered 
a  judgment  against  it  in  the  state  court, 
it  is  concluded  by  the  decision  of  tho 
state  court  on  all  the  issues  involved  in 
the  action  before  it. 

Re  Ross,  122  C.  C.  A.  516,  204  Fed. 
248;  Monongahela  River  Consol.  Coal  & 
Coke  Co.  V.  Hurst,  119  C.  C.  A.  127,  200 
Fed.  711;  Gleason  v.  Duffy,  54  C.  C.  A. 
100,  116  Fed.  298. 

Mr.  Christopher  M.  Bradley  filed  a 
brief  (as  amicus  curie)  on  behalf  of 
Marie  Jensen : 

A  state  may  deprive  of  property,  con- 
ditioned that  provision  for  adequate 
legal  procedure  must  be  made  to  afford 
the  opportunity  to  show  cause  why  the 
substantive  rights  of  ownership  and  pos- 
session should  not  he  directly  disturbed. 

People  ex  rel.  Witherbee  v.  Essex 
Countv,  70  N.  Y.  228;  Walker  v.  Sauvi- 
net,  92  U.  S.  93,  23  L.  ed.  679;  Pearson 
V.  Yewdall,  95  U.  S.  296,  24  L.  ed.  437. 

In  asking  the  court  to  consider  a 
re8tricted  definition  of  the  expression 
''due  process  of  law,"  counsel  is  mindful 
of  the  extended  definition  of  the  words 
developed  in  the  course  of  judicial  de- 
cision, but  asserts  with  confidence  tha^ 
the  fuller  meaning  of  the  term  is  again 
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restricted  and  must  yield  to  tho  proper 
weight  given  to  reserved  power  in  the 
states,  including  the  police  power. 

State  ex  rel.  Davis-Smith  Co.  v.  Claus- 
en, 65  Wash.  156,  37  L.R.A.(N.S.)  466, 
117  Pac.  1101,  2  N.  C.  C.  A.  828;  Borg- 
nis  V.  The  Falk  Co.  147  Wis.  327,  37 
L.R.A.(N.S.)  489,  133  N.  W.  209,  3  N. 
C.  C.  A.  649;  Columbia  v.  Okely,  4 
Wheat.  235,  244,  4  L.  ed.  559,  561;  Twin- 
ing V.  New  Jersey,  211  U.  S.  78,  101,  53 
L.  ed.  97, 107,  29  Sup.  Ct.  Rep.  14;  Hurt- 
ado  V.  CaUfornia,  110  U.  S.  516,  529,  531, 
28  L.  ed.  232,  236,  237,  4  Sup.  Ct.  Rep. 
Ill,  292;  Munn  v.  Illinois,  94  U.  S.  113. 
24  L.  ed.  77;  Holden  v.  Hardy,  169  U. 
S.  366,  387,  42  L.  ed.  780,  789,  18  Sup. 
Ct.  Rep.  383;  Ex  parte  Ah  Fook,  49  Cal. 
402;  McGehee,  Due  Process  of  Law,  p. 
362;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  55  L.  ed.  112,  32  LJl.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1912A,  487. 

The  reasons  for  the  compensation  laws 
are  to  be  found  in  the  conditions  which 
call  for  their  enactment. 

DriscoU  V.  AUis-Chalmers  Co.  144 
Wis.  451,  129  N.  W.  401;  Borgnis  v. 
Falk  Co.  147  Wis.  327,  37  L.R.A.(N.S.) 
489,  133  N.  W.  209,  3  N.  C.  C.  A.  649; 
State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
65  Wash.  156,  37  L.R.A.(N.S.)  466,  117 
Pac.  1101,  2  N.  C.  C.  A.  823,  3  N.  C. 
C.  A.  599;  Cunningham  v.  Northwest 
Improv.  Co.  44  Mont.  180,  119  Pac.  554, 
1  N.  C.  C.  A.  720 ;  State  ex  rel.  Yaple  v. 
Creamer,  85  Ohio  St.  349,  39  L.R.A. 
(N.S.)  694,  97  N.  E.  602,  1  N.  C.  C.  A. 
30;  Mathison  v.  Minneapolis  Street  R. 
Co.  126  Minn.  286,  L.R.A.1916D,  412, 148 
N.  W.  71,  5  N.  C.  C.  A.  871;  Hunter  v. 
Colfax  Consol.  Coal  Co.  —  Iowa,  — , 
L.R.A.1917D,  15,  154  N.  W.  1037,  11  N. 
C.  C.  A.  886;  Deibeikis  v.  Link-Belt  Co. 
261  111.  454,  104  N.  E.  211,  Ann.  Cas. 
1915A,  241,  5  N.  C.  C.  A.  401 ;  Western 
Indemnity  Co.  v.  Pillsbury,  170  Cal.  686, 
151  Pac.  398,  10  N.  C.  C.  A.  1;  Lewis  & 
Clark  County  v.  Industrial  Acci.  Board, 
62  Mont.  6,  L.R.A.1916D,  628,  155  Pac. 
268;  Western  Metal  Supply  Co.  v.  Pills- 
bury,  172  Cal.  407, 156  Pac.  491. 

The  employment  is  required  to  be 
causative  as  a  condition  precedent  to  the 
right  to  compensation  for  disability. 
This  is  clearly  shown  by  reference  to 
the  judicial  definition  of  the  words  ''aris- 
ing out  of  and  in  the  course  of  the  em- 
ployment." 

Fitzgerald  v.  W.  G.  Clarke  &  Son 
[1908]  2  K.  B.  799,  1  B.  W.  C.  C.  197, 
77  L.  J.  K.  B.  N.  S.  1018,  99  L.  T.  N.  S. 
101;  Moore  v.  Manchester  Liners  [1910] 
A.  C.  498,  3  B.  W.  C.  C.  527,  79  L.  J. 
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K  B.  N.  S.  1175,  103  L.  T.  N.  S.  226, 
26  Times  L.  R.  618,  54  Sol.  Jo.  703. 

Statutes  creating  liability  without 
fault  have  been  upheld  by  all  the  courts 
of  the  states  in  which  they  have  been 
enacted,  as  well  as  by  this  court. 

Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 1  N.  C. 
C.  A.  875;  St.  Louis  ft  S.  F.  R.  Co.  ▼. 
Mathews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct  Rep.  243;  Atchison,  T.  ft  S.  F. 
R.  Co.  V.  Matthews,  174  U.  S.  96,  43  L. 
ed.  909, 19  Sup.  Ct.  Rep.  609 ;  Fire  Dept. 
V.  Noble,  3  E.  D.  Smith,  440;  Exempt 
Fireman's  Benev.  Fund  v.  Roome,  29 
Hun,  393;  Firemen's  Benev.  Asso.  v. 
Lounsbury,  21  111.  511,  74  Am.  Dec.  115; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  55  L.  ed.  112,  32  LR.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Zer- 
necke,  183  U.  S.  582,  46  L.  ed.  339,  22 
Sup.  Ct.  Rep.  229;  Missouri  P.  R.  Co. 
V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161 ;  Grissell  v.  Housa- 
tonic  R.  Co.  54  Conn.  459, 1  Am.  St.  Rep. 
138,  9  Atl.  137;  St.  Louis,  I.  M.  ft  S.  R. 
Co.  V.  Taylor,  210  U.  S.  281,  52  L.  ed. 
1061,  28  Sup.  Ct.  Rep.  616,  21  Am.  N^. 
Rep.  464;  Freund,  Pol.  Power,  §  634. 

The  laws  of  negligence  have  been  of 
judicial  development  and  of  l^islative 
enactment.  Since  the  decision  of  this 
court  in  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  ft 
H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169, 1  N.  C.  C.  A.  875,  no  court  has  dis- 
sented from  the  view  that  the  laws  of 
negligence  thus  developed  and  enacted 
can  be  modified.  If  they  can  be  ex- 
tensively modified  to  accomplish  a  legiti- 
mate object,  no  good  reason  can  be  shown 
why  they  may  not  be  abolished  to  ac- 
complish a  legitimate  object.  In  the  ab* 
sence  of  an  express  constitutional  shield, 
it  plainly  appears  to  be  but  a  matter  of 
degree,  and  not  at  all  a  vital  principle. 
Given  the  occasion  of  the  legitimate  end, 
such  as  has  been  outlined  in  another 
part  of  this  brief,  the  sanction  for  ac- 
tion is  not  difficult  to  find. 

McCulloch  V.  Maryland,  4  Wheat.  416, 
421,  4  L.  ed.  603,  605. 

The  police  power  belongs  to  the  states, 
has  not  been  surrendered  by  them  to  the 
general  government  nor  restrained  by 
the  Constitution  of  the  United  States,* 
and  is  essentially  exclusive. 

Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Jones 
V.  Brim,  165  U.  S.  180,  41  L.  ed.  677,  17 
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Snp.  Ct.  Rep.  282;  Re  Rahrer,  140  U.  S. 
545,  36  L.  ed.  572,  11  Sup.  Ct.  Rep.  865; 
United  SUtes  v.  £.  C.  Knight  Co.  156 
U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct  Rep. 
249. 

It  is  not  possible  to  formulate  a  satis- 
factory definition  of  the  term  '^liee 
power/'  nor  is  it  possible  to  indicate  the 
limits  of  the  power.  But  it  has  been 
variously  described.  It  is  an  expression 
used  to  designate  the  governmental  pow- 
ers not  referable  to  some  specific  power. 
It  is  the  general  power  to  govern  as 
distinguished  &om  a  specified  power. 
It  is  governmental  power  minus  the 
classified  power.  It  includes  the  power 
to  do  the  things  which  must  be  done  and 
the  things  which  ought  to  be  done.  It 
18  essentially  indefinitCi  for  in  large 
measure  it  deals  with  conditions  which 
are  new,  with  contingencies  not  thereto- 
fore considered,  with  problems  in  whose 
solution  precedents  are  not  available. 
Its  sphere  is  the  frontier  of  progress. 
All  constitutional  guaranties,  limitations, 
propositions,  and  powers  must  be  inter- 
preted with  reference  to  its  necessary  ex- 
ercise. 

Ex  parte  Lacey,  108  CaL  326|  38 
LMJl  640,  49  Am.  St.  Rep.  93,  41  Pae. 
411;  Odd  Fellows'  Cemetery  Asso.  v. 
San  Francisco,  140  Cal.  235,  73  Pac. 
987;  Louisville  Ckis  Co.  v.  Citizens'  Qas- 
Ught  Co.  115  U.  S.  699,  29  L.  ed.  510, 
6  Sup.  Ct  Rep.  265;  Butchers'  Union  S. 
H.  ft  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  &  S.  H,  Co.  Ill  U.  S.  746,  28  L.  ed. 
585,  4  Sup.  Ct  Rep.  652;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659,  24  L.  ed.  1036;  New  Orleans  Gas- 
light Co.  V.  Louisiana  light  ft  H.  P.  ft 
Mfg.  Co.  115  U.  S.  672,  29^  L.  ed.  524,  6 
Sup.  Ct.  Rep.  252;  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  ed.  923,  924,  5 
Sup.  Ct.  Rep.  357;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  43 
L.  ed.  341,  19  Sup.  Ct.  Rep.  77;  Boyd 
V.  Alabama,  94  U.  S.  645,  24  L.  ed.  302; 
People  V.  King,  110  N.  Y.  418,  1  L.R.A. 
293,  6  Am.  St.  Rep.  389,  18  N.  E.  245; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175;  Re  Kenunler,  136 
U.  S.  436,  34  L.  ed.  519, 10  Sup.  Ct  Rep. 
930;  Camfield  v.  United  States,  167  U.  S. 
518,  42  L.  ed.  260, 17  Sup.  Ct  Rep.  864; 
Kansas  P.  R.  Co.  v.  Mower,  16  Kan. 
573;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77 ;  McGehee,  Due  Process  of  Law, 
p.  301;  Chicago,  B.  ft  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  570,  55  L.  ed.  339,  31 
Sup.  Ct.  Rep.  259;  German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup.  Ct  Rep. 

613;  Holden  v.  Hardy,  169  U.  8.  366, 
61  li.  ed. 


42  L.  ed.  780,  18  Sup.  Ct  Rep.  383; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104^  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct  Rep.  186,  Ann.  Cas.  1912A, 
487. 

The  police  power  has  heretofore  been 
invoked  and  established  to  support  com- 
pulsory workmen's  compensation  laws. 

State  ex  reL  Davis-Smith  Co.  v.  Claus- 
en, 65  Wash.  177,  37  L.R.A.(N.S.)  466, 
117  Pac.  1106,  2  N.  C.  C.  A.  828,  3  N.  C. 
C.  A.  599;  Western  Lidemnity  Co.  v. 
PiUsbury,  170  CaL  688,  151  Pac  398,  10 
N.  C.  C.  A.  1. 

In  cases  under  the  maritime  law, 
where  the  facts  give  the  seamen  a  lien 
because  of  his  injuries,  the  vessel  her- 
self is  the  offending  thing  or  the  wrong- 
doer, although,  of  course,  ultimately  it 
is  her  owner  who  pays  for  the  tort.  The 
personal  liability  or  obligation  of  th'* 
owner,  for  which  he  can  be  sued  in  per- 
sonam, is  a  thing  apart  from  the  mari- 
time lien  of  the  seamen  in  the  thing;  and 
this  personal  obligation  is  no  more  mari- 
time than  nonmaritime. 

Sherlock  v.  Ailing,  93  U.  S.  107,  23  L. 
ed.  822;  The  Fullerton,  92  C.  C.  A.  463, 
167  Fed.  11;  Stewart  v.  Potomac  Ferry 
Co.  12  Fed.  300;  Knapp  S.  ft  Co.  Co. 
V.  McCaffrey,  177  U.  S.  648,  44  L.  ed. 
926,  20  Sup.  Ct  Rep.  824;  Taylor  v. 
Carryl,  20  How.  583,  15  L.  ed.  1028. 

In  the  absence  of  congressional  legis- 
lation, the  state  law  can  create  and  en- 
force the  personal  obligation. 

Lindstrom  v.  International  Nav.  Co.  60 
C.  C.  A.  649,  123  Fed.  475:  KaUeck  v. 
Deering,  161  Mass.  469,  42  Am.  St  Rep. 
421,  37  N.  E.  450, 15  Am.  N^.  Cas.  672; 
Stern  v.  La  Compagnie  G^n6rale  Trans- 
atlantique,  110  Fed.  998;  The  Hamilton 
(Old  Dominion  S.  S.  Co.  v.  Gilmore)  207 
U.  S.  398,  405,  406,  52  L.  ed.  264,  270, 
28  Sup.  Ct  Rep.  133. 

The  right  created  here  is  the  same  in 
principle  as  that  in  wrongful  death 
cases. 

American  S.  B.  Co.  v.  Chase,  16  Wall. 
535,  21  L.  ed.  373. 

There  is  no  question  of  interference 
with  the  general  maritime  law. 

The  Strabo,  90  Fed.  113;   Quinn  v. 

New  Jersey  Lighterage  Co.  23  Fed.  363; 

Quebec  S.  S.  Co.  v.  Merchant,  133  U.  8. 

375,  23  L.  ed.  656, 10  Sup.  Ct.  Rep.  397; 

KaUeck  v.  Deering,  161  Mass.  472,  42 

Am.  St.  Rep.  421,  37  N.  E.  450,  15  Am. 

Neg.  Cas.  672;  Gabrielson  v.  Waydell, 

136  N.  Y.  13, 17  L.R.A.  228,  31  Am.  St. 

Rep.  793,  31  N.  B.  969;  Silveira  v.  Iver- 

son,  125  Cal.  266,  57  Pac  996,  128  Cal. 

187,  60  Pac.  687;  The  Lamington,  87 

Fed.  755. 
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Until  Congress  created  it  in  1910| 
there  was  no  implied  lien  under  the 
maritime  law  for  supplies  or  other  neces- 
saries furnished  domestic  vessels,  al- 
though in  all  such  cases  the  admiralty 
was  the  only  court  in  which  the  lien 
created  by  the  state  statute  could  be  en- 
forced in  rem,  but  only  when  it  came 
strictly  within  the  terms  of  the  statute, 
and  then  it  was  subject  to  all  the  limita- 
tions and  qualifications  thereby  imposed, 
whether  as  to  the  amount  of  the  claim, 
the  employment  of  the  vessel,  the  per- 
sons making  the  contract,  or  the  record- 
ing of  the  claim. 

The  Red  Wing,  5  McCrary,  122,  14 
Fed.  869;  The  H.  N.  Emilie,  70  Fed. 
511 ;  The  St.  Mary,  2  Blatchf .  329,  Fed. 
Cas.  No.  12,242;  The  Haytian  Republic, 
66  Fed.  120;  Kretzmer  v.  The  William 
A.  Levering,  35  Fed.  783;  The  Julia  L. 
Sherwood,  14  Fed.  590. 

The  admiralty,  however,  was  con- 
trolled by  its  own  rule  in  matters  of  pro- 
cedure, and  enforced  these  liens  by  the 
same  method  that  maritime  liens  were 
enforced ;  but  the  admiralty  having  once 
concluded  that  the  state  law  fixed  upon 
a  maritime  contract  a  lien  maritime  in 
its  nature,  and  that  all'  the  conditions 
of  that  law  had  been  complied  with,  then 
the  admiralty,  for  all  the  purposes  of 
enforcing  it,  adopted  the  lien  into  the 
family  of  maritime  liens  from  that  time. 
But  never  at  any  time  was  there  any 
question  as  to  the  right  of  the  state  tri- 
bunal to  enforce  the  personal  obligation 
of  the  owner  for  the  debt.  After  the 
Congress  gave  a  maritime  lien  in  such 
cases,  all  of  such  state  legislation,  as 
far  as  the  lien  was  concerned,  was  en- 
tirely superseded  by  the  act  of  Con- 
gress; but,  of  course,  the  personal  lia- 
bility on  the  debt  still  remained  enforce- 
able in  the  state  tribunal. 

The  J.  E.  RumbeU,  148  U.  S.  20,  37 
L.  ed.  350,  13  Sup.  Ct.  Rep.  498 ;  Norton 
V.  Switzer,  93  U.  S.  356,  23  L.  ed.  904; 
Benedict,  Admiralty,  4th  ed.  §  128. 

Very  few  of  the  states  give  a  lien 
against  the  vessel  in  case  of  wrongful 
death.  Virginia,  however,  is  one  that 
does.  In  all  such  nonlien  states  the  per- 
sonal obligation  of  the  owner  on  the  tort 
is  enforceable  in  personam  in  either  the 
state  or  admiralty  tribunal ;  but  it  is  the 
state,  and  not  the  maritime,  law  that  is 
enforced,  and  the  Virginia  law  is,  of 
course,  also  enforceable  in  this  way.  But 
if  a  suitor  wishes  to  enforce  the  lien 
given  him  by  the  Virginia  law,  he  must 
go  into  the  admiralty,  the  only  court 
where  the  right  in  rem  can  be  enforced. 
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The  Glendale,  26  C.  C.  A.  500,  42  U. 
S.  App.  546,  81  Fed.  633;  The  A.  W. 
Thompson,  39  Fed.  117, 

But  a  state  may  give  a  lien  for  build- 
ing a  ship  and  provide  for  enforcing  the 
same  by  process  purely  in  rem  in  its  own 
courts,  because  a  contract  for  baHding 
a  ship  is  not  a  maritime  contract,  and 
therefore  the  lien  is  not  maritime  in  it« 
nature.  So  that  what  this  eoort  holds 
is  that  the  exclusive  jurisdiction  cannot 
be  encroached  upon  by  the  state  courts 
giving  a  statutory  remedy  in  rem  in 
cases  where  there  is  a  lien  given  by  the 
maritime  law,  or  where  the  lien  given  by 
the  state  is  maritime  in  its  nature.  As 
to  all  cases,  then,  not  within  the  exclu- 
sive jurisdiction  of  the  admiralty,  the 
suitor  may  pursue  his  commdn-law  rem- 
edy in  the  state  tribunal;  and  where  the 
matter  is  not  within  the  admiralty  and 
maritime  jurisdiction^  the  state  court 
may  even  provide  a  statutory  remedy 
purely  in  rem,  after  the  manner  of  the 
civil  law. 

The  Glide,  167  U.  S.  620,  42  L.  ed.  301, 
17  Sup.  Ct.  Rep.  930. 

The  remedy  provided  by  the  act  is  m 
common-law  remedy. 

Rounds  V.  Cloverport  Foundry  A 
Mach.  Co.  237  U.  S.  303,  59  L.  ed.  966, 
35  Sup.  Ct.  Rep.  596;  Knapp,  S.  ft  Co. 
Co.  V.  McCaffrey,  177  U.  S.  644,  44  L. 
ed.  925,  20  Sup.  Ct  Rep.  824;  Benedict, 
Admiralty,  4th  ed.  §§  128,  129;  Colorado 
Midland  R.  Co.  v.  Jones,  29  Fed.  193; 
Searl  v.  School  Dist  124  U.  S.  197,  31 
L.  ed.  415,  8  Sup.  Ct.  Rep.  460. 

The  obligation  here  sought  to  be  en- 
forced is  not  in  its  essence  maritime; 
and,  in  the  absence  of  congressional  leg- 
islation providing  different  or  maritime 
relief  for  seamen  in  cases  covered  by 
the  act,  the  relief  thereby  provided  can 
be  enforced  by  the  state. 

Pacific  Surety  Co.  v.  Leatham  ft  S. 
Towing  ft  Wrecking  Co.  80  C.  C.  A.  670, 
151  Fed.  443;  The  Pennsylvania,  83  C. 
C.  A.  139,  154  Fed.  9 ;  Lindstrom  v.  Mu- 
tual S.  S.  Co.  132  Minn.  328,  LJI.A. 
1916D,  935,  156  N.  W.  669;  Eennerson 
V.  Thames  Towboat  Co.  89  Conn.  367, 
L.R.A.1916A,  436,  94  Atl.  372;  StoU  v. 
Pacific  Coast  S.  S.  Co.  205  Fed.  169; 
Walker  v.  Clyde  8.  S.  Co.  215  N.  Y. 
529,  109  N.  E.  604,  Ann.  Cas.  1916B,  87. 

The  occurrence  of  concurrent  juris- 
diction does  not  contravene  the  provi- 
sion of  the  Fedo^  statute  requiring 
equal  protection  of  the  laws.  There  has 
always  been  concurrent  jurisdiction. 

Walker  v.  Clyde  S.  S.  Co.  supra. 

344  U.  8. 


1916. 
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Mr.  Justice  McReynoldB  delivered  the 
opinion  of  the  court : 

Upon  a  elaim  regularly  presented,  the 
Workmen's  Compensation  Commission 
of  New  York  made  the  following  findings 
of  f  aet|  rulings,  and  award,  Oetober  % 
1014: 

L  **Chnaieik  Jenseui  the  deceased 
workman,  was,  on  August  15,  1914,  an 
employee  of  the  Southern  Pacific  Com- 
pany, a  corporation  of  the  state  of  Ken- 
tucky, where  it  has  its  principal  office. 
It  also  has  an  office  at  Pier  49,  North 
river.  New  York  city.  The  Southern 
Pacific  Company  at  said  time  was,  and 
still  is,  a  common  carrier  by  railroad. 
It  also  owned  and  operated  a  steamship, 
£1  Oriente,  plying  between  the  ports  of 
New  York  and  Galveston,  Texas. 

2.  ^On  August  15,  1914,  said  steam- 
ship was  berthed  [208]  for  discharging 
and  loading  at  Pier  49,  North  river,  ly- 
ing in  navigable  waters  of  the  United 
States. 

3.  ''On  said  date  Christen  Jensen  was 
operating  a  small  electric  freight  truck. 
His  work  consisted  in  driving  the  truck 
into  the  steamship  El  Oriente,  where  it 
was  loaded  with  cargo,  then  driving  the 
truck  out  of  the  vessel  upon  a  gangway 
connecting  the  vessel  with  Pier  49, 
North  river,  and  thence  upon  the  pier, 
where  the  lumber  was  unloaded  from 
the  truck.  The  ship  was  about  10  feet 
distant  from  the  pier.  At  about  10:15 
A.  H.,  after  Jensen  had  been  doing  such 
work  for  about  three  hours  that  morn- 
ing, he  started  out  of  the  ship  with  his 
truck  loaded  with  lumber,  a  part  of  the 
cargo  of  the  steamship  El  Oriente,  which 
was  being  transported  from  Galveston, 
Texas,  to  New  York  city.  Jensen  stood 
on  the  rear  of  the  truck,  the  lumber  com- 
ing about  to  his  shoulder.  In  driving 
out  of  the  part  in  the  side  of  the  vessel 
and  upon  the  gangway,  the  truck  became 
jammed  against  the  guide  pieces  on  the 
gangway.  Jensen  then  reversed  the  di- 
rection of  the  truck  and  proceeded  at 
third  or  full  speed  backward  into  the 
hatchway.  He  failed  to  lower  his  head 
and  his  head  struck  the  ship  at  the  top 
line,  throwing  his  head  forward  and 
causing  his  chin  to  hit  the  lumber  in 
front  of  him.  His  neck  was  broken  and 
in  this  manner  he  met  his  death. 

4.  "The  business  of  the  Southern  Pa- 
cific Company  in  this  state  consisted  at 
the  time  of  the  accident  and  now  con- 
sists solely  in  carrying  passengers  and 
merchandise  between  New  York  and 
other  states.  Jensen's  work  consisted 
solely  in  moving  cargo  destined  to  and 

from  other  states. 
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5.  ''Jensen  left  surviving  him  Mario 
Jensen,  his  widow,  twenty-nine  years  of 
age,  and  Howard  Jensen,  his  son,  seven 
years  of  age,  and  Evelyn  Jensen,  his 
daughter,  three  years  of  age. 

6.  "Jensen's  average  weekly  wage  was 
$19.60  per  week. 

7.  "The  injury  was  an  accidental  in- 
jury  and  arose  out  of  [209]  and  in  the 
course  of  Jensen's  employment  by  the 
Southern  Pacific  Company,  and  his  death 
was  due  to  such  injury.  The  injury  did 
not  result  solely  from  the  intoxication 
of  the  injured  employee  while  on  duty, 
and  was  not  occasioned  by  the  wilful 
intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  him- 
self or  another. 

"This  claim  comes  within  the  meaning 
of  chapter  67  of  the  Consolidated  Laws 
as  re-enacted  and  amended  by  chapter 
41  of  the  Laws  of  1914,  and  as  amended 
by  chapter  316  of  the  Laws  of  1914. 

"Award  of  compensation  is  hereby 
made  to  Marie  Jensen,  widow  of  the 
deceased,  at  the  rate  of  $5.87  weekly 
during  her  widowhood,  with  two  years' 
compensation  in  one  sum  in  case  of  her 
marriage;  to  Harold  Jensen,  son  of  the 
deceased,  at  the  rate  of  $1.96  per  week, 
and  to  Evel3m  Jensen,  daughter  of  the 
deceased,  at  the  rate  of  $1.96  per  week 
until  the  said  Harold  Jensen  and  Evelyn 
Jensen  respectively  shall  arrive  at  the 
age  of  eighteen  years,  and  there  is  fur- 
ther allowed  the  sum  of  one  hundred 
($100)  dollars  for  funeral  expenses." 

In  due  time  the  Southern  Pacific  Com- 
pany objected  to  the  award  "upon  the 
grounds  that  the  act  does  not  apply, 
because  the  workman  was  engaged  in  in- 
terstate commerce  on  board  a  vessel  of 
a  foreign  corporation  of  the  state  of 
Kentucky,  which  was  engaged  solely  in 
interstate  commerce;  that  the  injury  was 
one  with  respect  to  which  Congress  may 
establish,  and  has  established,  a  rule  of 
liability,  and  under  the  language  of  § 
114^  [copied  [210]  in  the  margin],  the 
act  has  no  application;  on  the  ground 
that  the  act  includes  only  those  engaged 
in » the  operation  of  vessels  other  than 
those  of  other  states  and  countries  in 
foreign  and  interstate  commerce,  while 
the  work  upon  which  the  deceased  work- 
man was  engaged  at  the  time  of  his 

1  Section  114.  "The  provisions  of  this 
chapter  shall  ap^ly  to  employers  and  em- 
ployees engaged  in  intrastate,  and  also  in 
interstate  or  foreign  commerce,  for  whom 
a  rule  of  liability  or  method  of  compensa- 
tion has  been  or  may  be  established  by  the 
Congress  of  the  United  States,  only  to  the 
extent  that  their  mutual  connection  with 
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death  was  part  of  the  operation  of  a 
yessel  of  another  state,  engaged  in  in- 
terstate commerce,  and  hence  does  not 
come  within  the  provisions  of  the  act; 
farther,  that  the  act  is  unconstitutional, 
as  it  constitutes  a  regulation  of  and  bur- 
den upon  commerce  among  the  several 
states,  in  violation  of  article  1,  §  8,  of 
the  Constitution  of  the  United  States; 
in  that  it  takes  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution;  in  that 
it  denies  the  Southern  Pacific  Company 
the  equal  protection  of  the  laws,  in  vio- 
lation of  the  14th  Amendment  of  the 
Constitution,  because  the  act  does  not 
afford  an  exclusive  remedy,  but  leaves 
the  employer  and  its  vessels  subject  to 
suit  in  admiralty;  also  that  the  act  is 
unconstitutional  in  that  it  violates  ar- 
ticle 3,  §  2,  of  the  Constitution,  confer- 
ring admiralty  jurisdiction  upon  the 
the  courts  of  the  United  States." 

Without  opinion,  the  appellate  divi- 
sion approved  the  award  and  the  court 
of  appeals  affirmed  this  action  (215  N. 
Y.  614,  L.R.A.1916A,  403,  109  N.  E.  600, 
Ann.  Cas.  1916B,  276),  holding  that  the 
Workmen's  Compensation  Act  applied  to 
the  employment  in  question  and  was  not 
obnoxious  to  the  Federal  Constitution. 
It  said:  ''The  scheme  of  the  statute  is 
essentially  and  fundamentally  one  by  the 
creation  of  a  state  fund  to  insure  the 
payment  of  a  prescribed  compensation 
based  on  earnings  for  disability  or  death 
from  accidental  injuries  sustained  by 
employees  engaged  in  certain  enumerated 
hazardous  employments.  The  state  fund 
is  created  from  premiums  [211]  paid 
by  employers  based  on  the  pay  roll,  the 
number  of  employees,  and  the  hazards 
of  the  employment.  The  employer  has 
the  option  of  insuring  with  any  stock 
corporation  or  mutual  association  au- 
thorized to  transact  such  business,  or  of 
furnishing  satisfactory  proof  to  the 
Commission  of  his  own  financial  ability 
to  pay.  If  he  does  neither,  he  is  liable 
to  a  penalty  equal  to  the  pro  rata  pre- 
mium payable  to  the  state  fund  during 
the  period  of  his  noncompliance,  and  is 
subject  to  a  suit  for  damages  by  the  in- 
jured employee,  or  his  legal  representa- 
tive in  case  of  death,  in  which  he  is  de- 
prived of  the  defenses  of  contributory 
negligence,  assumed  risk,  and  negligence 
of  a  fellow  servant.    By  insuring  in  the 

intrastate  work  may  and  shall  be  clearly 
separable  and  distinguishable  from  inter- 
state or  foreign  commerce,  except  that  such 
employer  and  his  employees  working  only  in 
this  state  may,  subject  to  the  approval  and 
in  the  manner  provided  by  the  Commission 
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state  fund,  or  by  himself  or  his  insur- 
ance carrier  paying  the  prescribed  com- 
pensation, the  employer  is  relieved  from 
further  liability  for  personal  injuries  or 
death  sustained  by  employees.  Compen- 
sation is  to  be  made  without  regard  to 
fault  as  a  cause  of  the  injury,  except 
where  it  is  occasioned  by  the  wilful  in- 
tention of  the  injured  employee  to  bring 
about  the  injury  or  death  of  himself  or 
another,  or  results  solely  from  his  in- 
toxieation  while  on  duty.  Compensation 
is  not  based  on  the  rule  of  damages  ap- 
plied in  negligence  suits,  but,  in  addi- 
tion to  providing  for  medical,  surgical, 
or  other  attendance  or  treatment  and 
funeral  expenses,  it  is  based  solely  on 
loss  of  earning  power.  Thus,  the  risk 
of  accidental  injuries  occurring  with  or 
without  fault  on  the  part  either  of  em- 
ployee or  employer  is  shared  by  both, 
and  the  burden  of  making  compensation 
is  distributed  over  all  the  enumerated 
hazardous  employments  in  proportion  to 
the  risks  involved."  See  also  Walker  v. 
Clyde  S.  S.  Co.  215  N.  Y.  529,  109  N.  B. 
604,  Ann.  Cas.  1916B,  87. 

In  New  York  C.  R.  Co.  v.  White  (de- 
cided March  6th),  243  U.  S.  188,  ante, 
667,  37  Sup.  Ct.  Rep.  247,  we  held  that 
statute  valid  in  certain  respects;  and, 
considering  what  was  there  said,  only 
two  of  the  grounds  relied  on  for  re- 
versal now  demand  special  considera- 
tion. First.  Plaintiff  in  error,  being  an 
interstate  common  [212]  carrier  by 
railroad,  is  responsible  for  injuries  re- 
ceived by  employees  while  engaged 
therein  under  the  Federal  Employers' 
Liability  Act  of  April  22, 1908  (35  Stat, 
at  L.  chap.  149,  p.  65,  Comp.  Stat. 
1916,  §  8657),  and  no  state  statute  can 
impose  any  other  or  different  liability. 
Second.  As  here  applied,  the  Workmen's 
Compensation  Act  conflicts  with  the  gen- 
eral maritime  law,  which  constitutes  an 
integral  part  of  the  Federal  law  under 
art.  3,  §  2,  of  the  Constitution,  and  to 
that  extent  is  invalid. 

The  Southern  Pacific  Company,  a  Ken- 
tucky corporation,  owns  and  operates  a 
railroad  as  a  common  carrier;  also  the 
steamship  El  Oriente,  plying  between 
New  York  and  Galveston,  Texas.  The 
claim  is  that  therefore  rights  and  liabili- 
ties of  the  parties  here  must  be  deter- 
mined in  accordance  with  the  Federal 
Employers'  Liability  Act.    But  we  think 

and  BO  far  as  not  forbidden  by  anv  act  of 
Congress,  accept  and  become  bound  by  the 
provisions  of  this  chapter  in  like  manner 
and  with  the  same  effect  in  all  respects  as 
provided  herein  for  other  employers  and 
their  employees." 
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that  act  is  not  applicable  in  the  circum- 
stances. 

The  First  Federal  Employers'  Liabil- 
ity Act  (June  11,  1906,  34  Stat,  at  L. 
232,  chap.  3073)  extended  in  terms  to 
all  common  carriers  engaged  in  inter- 
state or  foreign  commerce,  and,  because 
it  embraced  subjects  not  within  the  con- 
stitutional authority  of  Congress,  was 
declared  invalid.  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  62  L.  ed.  297,  28  Sup.  Ct.  Rep. 
141,  Jan.  6,  1908.  The  later  act  is  care- 
fully limited  and  provides  that  "every 
common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the 
several  states  or  territories,  or  between 
any  of  the  states  and  territories,  or  be- 
tween the  District  of  Columbia  and  any 
of  the  states  or  territories,  or  between 
the  District  of  Columbia  or  any  of  the 
states  or  territories  and  any  foreign  na- 
tion or  nations,  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  the  death  of 
such  employee,  to  his  or  her  personal 
representatives,  for  the  benefit  of  the 
surviving  widow  or  husband  and  chil- 
dren of  such  employee;  and,  if  none, 
then  of  such  employee's  [213]  parents; 
and,  if  none,  then  of  the  next  of  kin 
dependent  upon  such  employee,  for  such 
injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves, 
or  other  equipment." 

Evidently  the  purpose  was  to  pre- 
scribe a  rule  applicable  where  the  parties 
are  engaging  in  something  having  direct 
and  substantial  connection  with  railroad 
o|>erations,  and  not  with  another  kind 
of  carriage  recognized  as  separate  and 
distinct  from  transportation  on  land  and 
no  mere  adjunct  thereto.  It  is  unreason- 
able to  suppose  that  Congress  intended 
to  change  long-established  rules  appli- 
cable to  maritime  matters  merely  oe- 
eause  the  ocean-going  ship  concerned 
happened  to  be  owned  and  operated  by 
a  company  also  a  common  carrier  by 
railroad.  The  word  "boats"  in  the  stat- 
ute refers  to  vessels  which  may  be  prop- 
erly regarded  as  in  substance  but  part 
of  a  railroad's  extension  or  equipment 
as  understood  and  applied  in  common 
practice. 

The  fundamental  purpose  of  the  Com- 

X>ensation  Law,  as  declared  by  the  court 

of  appeals^  is  "the  creation  of  a  state 
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fund  to  insure  the  payment  of  a  pre- 
scribed compensation  based  on  earnings 
for  disability  or  death  from  accidental 
injuries  sustained  by  employees  engaged 
in  certain  enumerated  hazardous  employ- 
ments," among  them  being  "longshore 
work,  including  the  loading  or  unloading 
of  cargoes  or  parts  of  cargoes  of  grain, 
coal,  ore,  freight,  general  merchandise, 
lumber  or  other  products  or  materials, 
or  moving  or  handling  the  same,  on  any 
dock,  platform  or  place,  or  in  any  ware- 
house or  other  place  of  storage."  Its 
general  provisions  are  specified  in  our 
opinion  in  New  York  C.  R.  Co.  v.  White, 
supra,  and  need  not  be  repeated.  Under 
the  construction  adopted  by  the  state 
courts  no  ship  may  load  or  discharge 
her  [214]  cargo  at  a  dock  therein  with- 
out incurring  a  penalty,  unless  her  own- 
ers comply  with  the  act,  which,  in  order 
to  secure  payment  of  compensation  for 
accidents,  generally  without  regard  to 
fault,  and  based  upon  annual  wages,  pro- 
vides (§  60)  that — "an  employer  shall 
secure  compensation  to  his  employees  in 
one  of  the  following  ways: 

"1.  By  insuring  and  keeping  insured 
the  payment  of  such  compensation  in 
the  state  fund,  or  2.  By  insuring  and 
keeping  insured  the  payment  of  such 
compensation  *  with  any  stock  corpora- 
tion or  mutual  association  authorized  to 
transact  the  business  of  workmen's  eom- 
pensation  insurance  in  this  state.  If  in- 
surance be  so  effected  in  such  a  corpora- 
tion of  mutual  association  the  employer 
shall  forthwith  file  with  the  Commission, 
in  form  prescribed  by  it,  a  notice  speci- 
fying the  name  of  such  insurance  corpo- 
ration or  mutual  association  together 
with  a  copy  of  the  contract  or  poUcy  of 
insurance.  3.  By  furnishing  sati^ac- 
tory  proof  to  the  Commission  of  his 
financial  ability  to  pay  such  compensa- 
tion for  himself,  in  which  case  the  Com- 
mission may,  in  its  discretion,  reauire 
the  deposit  with  the  Commission  oi  se- 
curities of  the  kind  prescribed  in  sec- 
tion thirteen  of  the  Insurance  Law,  in 
an  amount  to  be  determined  by  the  Com- 
mission, to  secure  his  liability  to  pay 
the  compensation  provided  in  this  chap- 
ter." 

"If  an  employer  fail  to  comply  with 
this  section,  he  shall  be  liable  to  a  pen- 
alty during  which  such  failure  continues 
of  an  amount  equal  to  the  pro  rata 
premium  which  would  have  been  payable 
for  insurance  in  the  state  for  such  pe- 
riod of  noncompliance  to  be  recovered 
in  an  action  brought  by  the  Commis- 


sion. 
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Article  3,  §  2^  of  the  Constitution,  ez- 
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tends  the  judicial  power  of  the  United 
States  Ho  all  cases  of  admiralty  and 
maritime  jurisdiction;''  and  article  1, 
§  8,  confers  upon  the  Congress  power 
''to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execu- 
tion the  foregoing  powers  and  all  other 
powers  vested  by  this  Constitution 
[215]  in  the  government  of  the  United 
States  or  in  any  department  or  officer 
thereof."  Considering  our  former  opin- 
ions, it  must  now  be  accepted  as  settled 
doctrine  that,  in  consequence  of  these 
provisions.  Congress  has  paramount  pow- 
er to  &x  and  determine  the  maritime  law 
which  shall  prevail  throughout  the  coun- 
try. Butler  V.  Boston  &  S.  S.  S.  Co.  130 
U.  S.  627,  32  L.  ed.  1017,  9  Sup.  Ct.  Rep. 
612:  Re  Gamett,  141  U.  S.  1,  14,  36  L. 
ed.  (S31,  634,  11  Sup.  Ct.  Rep.  840.  And 
further,  that,  in  the  absence  of  some 
controlling  statute,  the  g^eral  maritime 
law,  as  accepted  by  the  Federal  courts, 
constitutes  part  of  our  national  law,  ap- 
plicable to  matters  within  the  admiralty 
and  maritime  jurisdiction.  The  Lotta- 
wanna  (Rodd  v.  Heartt)  21  Wall.  668, 
22  L.  ed.  664;  Butler  v.  Boston  ft  S.  S. 
S.  Co.  130  U.  S.  627,  667,  32  L.  ed.  1017, 
1024,  9  Sup.  Ct.  Rep.  612;  Workman  v. 
New  York,  179  U.  S.  662,  46  L.  ed.  314, 
21  Sup.  Ct.  Rep.  212. 

In  The  Lottawanna,  Mr.  Justice  Brad- 
ley, speaking  for  the  court,  said :  "That 
we  have  a  maritime  law  of  our  own, 
operative  throughout  the  United  States, 
cannot  be  doubted.  The  general  system 
of  maritime  law  which  was  familiar  to 
the  lawyers  and  statesmen  of  the  coun- 
try when  the  Constitution  was  adopted 
was  most  certainly  intended  and  re- 
ferred to  when  it  was  declared  in  that 
instrument  that  the  judicial  power  of 
the  United  States  shall  extend  'to  all 
cases  of  admiralty  and  maritime  juris- 
diction.' .  .  .  One  thing,  however,  is 
tmquestionable;  the  Constitution  must 
have  referred  to  a  system  of,  law  coex- 
tensive with,  and  operating  uniformly 
in,  the  whole  country.  It  certainly  could 
not  have  been  the  intention  to  place  the 
rules  and  limits  of  maritime  law  under 
the  disposal  and  regulation  of  the  sev- 
eral states,  as  that  would  have  defeated 
the  uniformity  and  consistency  at  which 
the  Constitution  aimed  on  all  subjects 
of  a  commercial  character  affecting  the 
intercourse  of  the  states  with  each  other 
or  with  foreign  states.'' 

By  §  9,  Judiciary  Act  of  1789  (1  Stat 
at  ll  76,  77,  chap.  20),  the  district  courts 
of  the  United  States  were  given  "ex- 
clusive original  cognizance  of  all  civil 
causes  of  admiralty  and   [216]   mari- 
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time  jurisdiction,  .  .  .  saving  to  suit- 
ors, in  all  cases,  the  right  of  a  common- 
law  remedy,  where  the  common  law  is 
competent  to  give  it."  And  this  grant 
has  been  continued.  Judicial  Code,  §S 
24  and  266  [36  Stat,  at  L.  1091,  1160, 
chap.  231,  Comp.  Stat.  1916,  §§  991  (1), 
1233]. 

In  view  of  these  constitutional  provi- 
sions and  the  Federal  act  it  woiUd  be 
difficult,  if  not  impossible,  to  define  with 
exactness  just  how  far  the  general  mari- 
time law  may  be  changed,  modified,  or 
affected  by  state  legislation.  That  this 
may  be  done  to  some  extent  cannot  be 
denied.  A  lien  upon  a  vessel  for  repairs 
in  her  own  port  may  be  given  by  state 
statute  (The  Lottawanna  (Rodd  ▼. 
Heartt)  21  Wall.  668,  679,  680,  22  L.  ed. 
664,  663,  664;  The  J.  E.  Rumbell,  148 
U.  S.  1,  37  L.  ed.  346,  13  Sup.  Ct.  Bep. 
498) ;  pilotage  fees  fixed  (Cooley  v.  Port 
Wardens,  12  How.  299,  13  L.  ed.  996; 
Ex  parte  McNiel,  13  Wall.  236,  242,  20 
L.  ed.  624,  626) ;  and  the  right  given  to 
recover  the  death  cases  (The  Hamilton 
(Old  Dominion  S.  S.  Co.  v.  Gilmore)  207 
U.  S.  398,  62  L.  ed.  264,  28  Sup.  Ct.  R^. 
133;  La  Bourgogne  (Deslions  v.  La  Com- 
pagnie  GF^n^rale  Transatlantique)  210  U. 
S.  96,  138,  62  L.  ed.  973,  993,  28  Sup. 
Ct.  Rep.  664).  See  The  (Tity  of  Norwalk, 
66  Fed.  98,  106.  Equally  well  estab- 
lished is  the  rule  that  state  statutes  may 
not  contravene  an  applicable  act  of  Con- 
gress or  affect  the  general  maritime  law 
beyond  certain  limits.  They  cannot  au- 
thorize proceeding  in  rem  according  to 
the  course  in  admiralty  (The  Moses  Tay- 
lor, 4  Wall.  411, 18  L.  ed.  397;  American 
S.  B.  Co.  V.  Chase,  16  Wall.  622,  634, 
21  L.  ed.  369,  372;  The  Glide,  167  U.  S. 
606,  42  L.  ed.  296, 17  Sup.  Ct.  Rep.  930) ; 
nor  create  liens  for  materials  used  in 
repairing  a  foreign  ship  (The  Roanoke, 
189  U.  S.  186,  47  L.  ed.  770,  23  Sup.  Ct. 
Rep.  491).  See  Workman  v.  New  York, 
179  U.  S.  662,  46  L.  ed.  314,  21  Sup.  Ct. 
Rep.  212.  And  plainly,  we  think,  no 
such  legislation  is  valid  if  it  contravenes 
the  essential  purpose  expressed  by  an 
act  of  Congress,  or  works  material  pre- 
judice to  the  characteristic  features  of 
the  general  maritime  law,  or  interferes 
with  the  proper  harmony  and  uniformity 
of  that  law  in  its  international  and  in- 
terstate relations.  This  limitation,  at 
the  least,  is  essential  to  the  effective 
operation  of  the  fundamental  purposes 
for  which  such  law  was  incorporated 
into  our  national  laws  by  the  Constitu- 
tion itself.  These  purposes  are  force- 
fully indicated  in  the  foregoing  quota- 
tions from  The  Lottawanna. 
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A  similar  rule  in  respect  to  interstate 
commercei  deduced  [217]  from  the 
grant  to  Congress  of  power  to  regulate 
it,  is  now  firmly  established.  ''Where 
the  subject  is  national  in  its  character, 
and  admits  and  requires  uniformity  of 
r^nlation,  affecting  alike  all  the  stateSi 
such  as  transportation  between  the 
states,  including  the  importation  of  goods 
from  one  state  to  another.  Congress  can 
alone  act  upon  it  and  provide  the  needed 
r^nlations.  The  absence  of  any  law  of 
Congress  on  the  subject  is  equivalent  to 
its  declaration  that  commerce  in  that 
matter  shall  be  free.''  Bowman  ▼.  Chi- 
cago ft  N.  W.  R.  Co.  126  U.  S.  465,  607, 
508,  31  L.  ed.  700,  714,  716,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062;  Vance  v.  W.  A.  Vandercook  Co. 
170  U.  S.  438,  444,  42  L.  ed.  1100,  1103, 
18  Sup.  Ct.  Rep.  674;  Clark  Distilling 
Co.  V.  Western  Maryland  R.  Co.  242  U. 
S.  311,  ante,  326,  L.R.A.1917B,  1218,  37 
Sup.  Ct.  Rep.  180,  decided  January  8, 
1917.  And  the  same  character  of  rea- 
soning which  supports  this  rule,  we 
think,  makes  imperative  the  stated  limi- 
tation upon  the  power  of  the  states  to 
interpose  where  m^time  matters  are 
involved. 

The  work  of  a  stevedore,  in  which  the 
deceased  was  engaging,  is  maritime  in 
its  nature;  his  employment  was  a  mari- 
time contract;  the  injuries  which  he  re- 
ceived were  likewise  maritime;  and  the 
rights  and  liabilities  of  the  parties  in 
connection  therewith  were  matters  dear- 
ly within  the  admiralty  jurisdiction. 
Atlantic  Transport  Co.  v.  Imbrovek,  234 
U.  S.  62,  59,  60,  68  L.  ed.  1208,  1211, 
1212,  61  L.RJL.(N.S.)  1167.  34  Sup.  Ct. 
Rep.  733. 

If  New  York  can  subject  foreign  ships 
coming  into  her  ports  to  such  obligations 
as  those  imposed  by  her  Compensation 
Statute,  other  states  may  do  likewise. 
The  necessary  consequence  would  be  de- 
struction of  the  very  uniformity  in  re- 
spect to  maritime  matters  which  the 
Constitution  was  designed  to  establish; 
and  freedom  of  navigation  between  thu 
states  and  with  for^gn  countries  would 
be  seriously  hampered  and  impeded^  A 
far  more  serious  injury  would  result  to 
commerce  than  could  have  been  inflicted 
by  the  Washington  statute  authorising  a 
materialman's  lien,  condemned  in  The 
Roanoke.  The  legislature  exceeded  its 
authority  in  attempting  to  extend  the 
statute  tmder  consideration  to  condi- 
tions like  those  here  disclosed.  [218] 
So  applied,  it  conflicts  with  the  Consti- 
tution and  to  that  extent  is  invalid. 

Exclusive  jurisdiction  of  all  civil  cases 
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of  admiralty  and  maritime  jurisdiction 
is  vested  in  the  Federal  district  courts, 
''saving  to  suitors  in  all  cases  the  right 
of  a  common-law  remedy  where  the  com- 
mon law  is  competent  to  give  it."  The 
remedy  which  the  Compensation  Statute 
attempts  to  give  is  of  a  character  wholly 
unknown  to  the  common  law,  incapable 
of  enforcement  by  the  ordinary  proc- 
esses of  any  court,  and  is  not  saved  to 
suitors  from  the  grant  of  exclusive  juris- 
diction. The  Hine  v.  Trevor,  4  Wall.  571, 
672,  18  L.  ed.  456;  The  Belfast,  7  Wall. 
624,  644,  19  L.  ed.  266,  272;  American 
S.  B.  Co.  V.  Chase,  16  Wall.  622,  631, 
533,  21  L.  ed.  369,  371,  372;  The  Glide, 
167  U.  S.  606,  623,  42  L.  ed.  296,  302,  17 
Sup.  Ct.  Rep.  930.  And  finally,  this 
remedy  is  not  consistent  with  the  policy 
of  Congress  to  encourage  investments  in 
ships,  manifested  in  the  Acts  of  1851 
[9  Stat,  at  L.  635,  chap.  43]  and  1884 
(Rev.  Stat.  4283-4285,  Comp.  Stat.  1916, 
§§  8021-8023;  §  18,  Act  of  June  26, 
1884,  23  Stat,  at  L.  57,  chap.  121,  Comp. 
Stat.  1916,  §  8028),  which  declare  a  limi- 
tation  upon  the  liability  of  their  owners. 
Richardson  v.  Harmon,  222  U.  S.  96, 104, 
56  L.  ed.  110,  113,  32  Sup.  Ct  Rep. 
27. 

The  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent 
with  this  opinion* 

Reversed. 

Mr.  Justice  Holmes,  dissenting: 
The  Southern  Pacific  Company  has 
been  held  liable  under  the  statutes  of 
New  York  for  an  accidental  injury  hap- 
pening upon  a  gang  plank  between  a 
pier  and  the  company's  vessel,  and  caus- 
ing the  death  of  one  of  its  employees. 
The  company  not  having  insured  as  per- 
mitted, the  statute  may  be  taken  as  if 
it  simply  imposed  a  limited  but  absolute 
liability  in  such  a  case.  The  short  ques- 
tion is  whether  the  power  of  the  state 
to  regulate  the  liability  in  that  place 
and  to  enforce  it  in  the  state's  own 
courts  is  taken  away  by  the  conferring 
of  exclusive  jurisdiction  [219]  of  all 
civil  causes  of  admiralty  and  maritime 
jurisdiction  upon  the  courts  of  the 
United  States. 

There  is  no  doubt  that  the  saving  to 
suitors  of  tne  right  of  a  common-law 
remedy  leaves  open  the  common-law 
jurisdiction  of  the  state  courts,  and 
leaves  some  power  of  legislation,  at 
least,  to  the  states.  For  the  latter  I 
need  do  no  more  than  refer  to  state  pilot- 
age statutes,  and  to  liens  created  by 
state  laws  in  aid  in  maritime  contracts. 
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Nearer  to  the  pointi  it  is  decided  that  a 
statutory  remedy  for  causing  death  may 
be  enforced  by  the  state  courts,  although 
the  death  was  due  to  a  collision  upon 
the  high  seas,  American  S.  B.  Co.  v. 
Chase,  16  Wall.  522,  21  L.  ed.  369 ;  Sher- 
lock v.  Ailing,  93  U.  S.  99, 104,  23  L.  ed. 
819,  820;  Knapp,  S.  ft  Co.  Co.  v.  Mc- 
Caffrey, 177  U.  S.  638,  646,  44  L.  ed.  921, 
925,  20  Sup.  Ct.  Rep.  824:  Minnesota 
Rate  Cases  (Simpson  v.  Snepard)  230 
U.  S.  352,  409,  57  L.  ed.  1511,  1545,  48 
L.R.A.(N.S.)  1151|  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18.  The  misgivings  of 
Mr.  Justice  Bradley  were  adverted  to  in 
The  Hamilton  (Old  Dominion  S.  S.  Co. 
V.  Gilmore)  207  U.  S.  398,  52  L.  ed.  264, 
28  Sup.  Ct.  Rep.  133,  and  held  at  least 
insufficient  to  prevent  the  admiralty 
from  recognizing  such  a  state-created 
right  in  a  proper  case,  if  indeed  they 
went  to  any  such  extent.  La  Bourgogne 
(Deslions  v.  La  Compamia  Q^nSrale 
Transatlantique)  210  U.  S.  95,  138,  52 
L  ed.  973, 993,  28  Sup.  Ct  Rep.  664. 

The  statute  having  been  upheld  in 
other  respects  (New  York  C.  K.  Co.  v. 
White,  243  U.  S.  188,  ante,  667,  37  Sup. 
Ct.  Rep.  247),  I  should  have  thought 
these  authorities  conclusive.  The  liabil- 
ity created  by  the  New  York  act  ends  in 
a  money  judgment,  and  the  mode  in 
which  the  amotmt  is  ascertained,  or  is  to 
be  paid,  being  one  that  the  state  consti- 
tutionally might  adopt,  cannot  matter 
to  the  question  before  us  if  any  liabil- 
ity can  be  imposed  that  was  not  known 
to  the  maritime  law.  And  as  such  a  lia- 
bility can  be  imposed  where  it  was  un- 
known not  only  to  the  maritime  but  to 
the  common  law,  I  can  see  no  difference 
between  one  otherwise  constitutionally 
created  for  death  caused  by  accident  and 
one  for  death  due  to  fault.  Neither  can 
the  statutes  limiting  the  liability  of  own- 
ers affect  the  case.  Those  statutes  ex- 
tend to  nonmaritime  torts,  which,  of 
course,  are  the  creation  of  state  law. 
Richardson  v.  Harmon,  222  U.  S.  96, 
104,  56  L.  ed.  110,  113,  32  Sup.  Ct.  Rep. 
27.  [220]  They  are  paramount  to  but 
not  inconsistent  with  the  new  cause  of 
action.  However,  as  my  opinion  stands 
on  grounds  that  equally  would  support 
a  judgment  for  a  maritime  tort  not  end- 
ing in  death,  with  which  admiralty  courts 
have  begun  to  deal,  I  will  state  the  rea- 
sons that  satisfy  my  mind. 

No  doubt  there  sometimes  has  been  an 
air  of  benevolent  gratuity  in  the  ad- 
miralty's attitude  about  enforcing  state 
laws.  But  of  course  there  is  no  gratuity 
about  it.  Courts  cannot  give  or  with- 
hold at  pleasure.    If  the  daim  is  en- 


forced  or  recognized  it  is  because  thit 
claim  is  a  right,  and  if  a  claim  depend- 
ing upon  a  state  statute  is  enforced,  it 
is  because  the  state  had  constitutional 
power  to  pass  the  law.  Taking  it  as  es- 
tablished that  a  state  has  constitutional 
power  to  pass  laws  giving  rights  and  im- 
posing liabilities  for  acts  done  upon  the 
high  seas  when  there  were  no  buA  rights 
or  liabilities  before,  what  is  there  to 
hinder  its  doing  so  in  the  case  of  a  mari- 
time tort  t  Not  the  existence  of  an  in- 
consistent law  emanating  from  a  supe- 
rior source,  that  is,  from  the  United 
States.  There  is  no  such  law.  The  mar- 
itime law  is  not  a  corpus  juris — it  is  a 
very  limited  body  of  customs  and  ordi- 
nances of  the  sea.  The  nearest  to  any- 
thing of  the  sort  in  question  was  the 
rule  that  a  seaman  was  entitled  to  re- 
cover the  expenses  necessary  for  his  cure 
when  the  master's  negligence  caused  his 
hurt  The  maritime  law  gave  him  no 
more.  The  Osceola,  189  U.  S.  158,  175, 
47  L.  ed.  760,  764,  23  Sup.  Ct.  Rep.  483. 
One  may  affirm  with  the  sanction  of  that 
case  that  it  is  an  innovation  to  allow 
suits  in  the  admiralty  by  seamen  to  re- 
cover damages  for  personal  injuries 
caused  by  the  negligence  of  the  master, 
and  to  apply  the  common-law  principles 
of  tort 

Now,  however,  common-law  principles 
have  been  applied  to  sustain  a  libel  by 
a  stevedore  in  personam  against  the 
master  for  personal  injuries  suffered 
while  loading  a  ship.  Atlantic  Trans- 
port Co.  V.  Imbrovek,  234  U.  S.  52,  58 
L.  ed.  1208,  51  L.R.A.(N.S.)  1157,  34 
Sup.  Ct.  Rep.  733,  and  The  Osceola  rec- 
ognizes that  in  some  cases,  at  [221] 
least,  seamen  may  have  similar  relief. 
From  what  source  do  these  new  rights 
comet  The  earliest  case  relies  upon 
''the  analogies  of  the  municipal  law" 
(The  Edith  Godden,  23  Fed.  43,  46),— 
sufficient  evidence  of  the  obvious  pat- 
tern, but  inadequate  for  the  specific  ori- 
gin. I  recognize  without  hesitation  that 
judg^  do  and  must  legislate,  but  they 
can  do  so  only  interstitially;  they  are 
confined  from  molar  to  molecular  mo- 
tionsr  A  common-law  judge  could  not 
say,  *1l  think  the  doctrine  of  consider- 
ation a  bit  of  historical  nonsense  and 
shall  not  enforce  it  in  my  court."  No 
more  could  a  judge,  exercising  the  limit- 
ed jurisdiction  of  admiralty,  say,  "I 
think  well  of  the  common-law  rules  of 
master  and  servant,  and  propose  to  in- 
troduce them  here  en  bloc."  Certainly 
he  could  not  in  that  way  enlarge  the  ex- 
clusive jurisdiction  of  the  district  courts 
and  cut  down  the  power  of  the  states. 
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If  admiralty  adopts  common-law  rules 
without  an  act  of  Congress,  it  cannot 
extend  the  maritime  law  as  understood 
by  the  Constitution.  It  must  take  the 
rights  of  the  parties  from  a  different  au- 
thority, just  as  it  does  when  it  enforces 
a  lien  created  by  a  state.  The  only  au- 
thority available  is  the  common  law  or 
statutes  of  a  state.  For  from  the  often- 
repeated  statement  that  there  is  no  com- 
mon law  of  the  United  States  (Wheaton 
V.  Peters,  8  Pet.  591,  658,  8  L.  ed.  1055, 
1079;  Western  U.  Teleg.  Co.  v.  Call 
Pub.  Co.  181  U.  8.  92,  101,  45  L.  ed. 
765,  770,  21  Sup.  Ct  Rep.  561),  and 
from  the  principles  recognized  in  Atlan- 
tic Transport  Co.  v.  Imbrovek  having 
been  unknown  to  the  maritime  law,  the 
natural  inference  is  that,  in  the  silence 
of  Congress,  this  court  lias  believed  the 
very  limited  law  of  the  sea  to  be  supple- 
mented here  as  in  England  by  the  com- 
mon law,  and  that  here  that  means,  by 
the  common  law  of  the  state.  Sherlock 
V.  Ailing,  93  U.  S.  99, 104,  23  L.  ed.  819, 
820.  Taylor  v.  Carryl,  20  How.  583,  598, 
15  L.  ed.  1028,  1033.  So  far  as  I  know, 
the  state  courts  have  made  this  assump- 
tion without  criticism  or  attempt  at  re- 
vision from  the  beginning  to  this  day; 
e.  g.,  Wilson  v.  MacKenzie,  7  Hill,  95, 
42  Am.  Dec.  51;  Gabrielson  v.  Waydell, 
135  N.  Y.  1,  11,  17  L.R.A.  228,  31  Am. 
St.  Rep.  793,  31  N.  E.  969;  [222]  Kal- 
leck  V.  Deering,  161  Mass.  469,  37  N.  E. 
450,  42  Am.  St.  Rep.  421,  15  Am.  Neg. 
Cas.  672.  See  Ogle  v.  Barnes,  8  T.  R. 
188,  101  Eng.  Reprint,  1338;  Nicholson 
V.  Mounsey,  15  East,  384,  104  Eng.  Re- 
print, 890,  13  Revised  Rep.  501.  Even 
where  the  admiralty  has  unquestioned 
jurisdiction  the  common  law  may  have 
concurrent  authority  and  the  state  courts 
concurrent  power.  Schoonmaker  v.  Gil- 
more,  102  U.  S.  118,  26  L.  ed.  95.  The 
invalidity  of  state  attempts  to  create  a 
remedy  for  maritime  contracts  or  torts, 
parallel  to  that  in  the  admiralty,  that 
was  established  in  such  cases  as  The 
Moses  Taylor,  4  Wall.  411, 18  L.  ed.  397, 
and  The  Hine  v.  Trevor,  4  Wall.  555,  18 
L.  ed.  451,  is  immaterial  to  the  present 
point. 

The  common  law  is  not  a  brooding 
omnipresence  in  the  sky,  but  the  articu- 
late voice  of  some  sovereign  or  quasi  sov- 
ereign that  can  be  identified;  although 
some  decisions  with  which  I  have  dis- 
agreed seem  to  me  to  have  forgotten  the 
fact.  It  alwayB  is  the  law  of  some  state, 
and  if  the  district  courts  adopt  the  com- 
mon law  of  torts,  as  they  have  shown  a 
tendency  to  do,  the^  thereby  assume  that 
a  law  not  of  maritime  origin,  and  deriv* 
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ing  its  authority  in  that  territory  only 
from  some  particular  state  of  this  Union, 
also  governs  maritime  torts  in  that  ter- 
ritory,— and  if  the  eommon  law,  the 
statute  law  has  at  least  equal  force,  as 
the  discussion  in  The  Osceola  assumes. 
On  the  other  hand,  the  refusal  of  the  dis- 
trict courts  to  give  remedies  coextensive 
with  the  common  law  would  prove  no 
more  than  that  they  regarded  their  juris- 
diction as  limited  by  the  ancient  lines, — 
not  that  they  doubted  that  the  common 
law  might  and  would  be  enforced  in  the 
courts  of  the  states  as  it  always  has 
been.  This  court  has  recognized  that  in 
some  cases  different  principles  of  liabil- 
ity would  be  applied  as  the  suit  should 
happen  to  be  brought  in  a  eommon  law 
or  admiralty  eourt.  Compare  The  Mas 
Morris,  137  U.  S.  1,  34  L.  ed.  586, 11  Sup. 
Ct.  Rep.  29,  with  Belden  v.  Chase,  150 
U.  S.  674,  691,  37  L.  ed.  1218,  1224,  14 
Sup.  Ct.  Rep.  269.  But  hitherto  it  has 
not  been  doubted  authoritatively,  so  far 
as  I  know,  that  even  when  the  admiralty 
had  a  rule  of  its  own  to  which  it  ad- 
hered, as  in  Workman  t.  New  York,  179 
U.  S.  552,  45  L.  ed.  314,  21  Sup.  Ct.  Rep. 
212,  the  state  law,  common  or  statute, 
[223]  would  prevail  in  the  courts  of 
the  state.  Happily  such  .  conflicts  are 
few. 

It  might  be  asked  why,  if  the  grant  of 
jurisdiction  to  the  courts  of  the  United 
States  imports  a  power  in  Congress  to 
legislate,  the  saving  of  a  common-law 
remedy,  L  e.,  in  the  state  courts,  did  not 
import  a  like  if  -  subordinate  power  in 
the  states.  But  leaving  that  question  on 
one  side,  such  cases  as  American  S.  B. 
Co.  V.  Chase,  16  Wall.  522,  21  L.  ed. 
369;  The  Hamilton  (Old  Dominion  S.  S. 
Co.  V.  Gilmore)  207  U.  S.  398,  52  L.  ed. 
264,  28  Sup.  Ct.  Rep.  133,  and  Atlantic 
Transport  Co.  v.  Imbrovek,  supra,  show 
that  it  is  too  late  to  say  that  the  mere 
silence  of  Congress  excludes  the  statute 
or  common  law  of  a  state  from  supple- 
menting the  wholly  inadequate  maritime 
law  of  the  time  of  the  Constitution,  in 
the  regulation  of  personal  rights,  and  I 
venture  to  say  that  it  never  has  been 
supposed  to  do  so,  or  had  any  such 
effect. 

As  to  the  specter  of  a  lack  of  uni- 
formity, I  content  myself  with  referring 
to  The  Hamilton  (Old  Dominion  S.  S. 
Co.  V.  Gilmore)  207  U.  S.  398,  406,  52  L. 
ed.  264,  270,  28  Sup.  Ct.  Rep.  133.  The 
difficulty  really  is  not  so  great  as  in  the 
case  of  interstate  carriers  by  land, 
which,  ''in  the  absence  of  Federal  stat- 
ute providing  a  different  rule^  are  an- 
swerable according  to  the  law  of  the 
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state  for  nonfeasance  or  misfeasance 
within  its  limits."  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  408,  57  L.  ed.  1611,  1545,  48  L.R.A. 
(N.S.)  1161,  33  Sup.  Ct.  Rep.  729,  Ann. 
Cas.  1916A,  18,  and  cases  cited.  The 
conclusion  that  I  reach  accords  with  the 
considered  cases  of  Lindstrom  v.  Mutual 
S.  S.  Co.  132  Minn.  328,  L.R.A.1916D, 
236, 156  N.  W.  669;  Kennerson  v.  Thames 
Towboat  Co.  89  Conn.  367,  L.R.A.1916A, 
436,  94  Atl.  372;  and  North  Pacific  S. 
S.  Co.  V.  Industrial  Acci.  Commission,  — 
Cal.  —,  163  Pac.  199,  as  well  as  with  the 
New  York  decision  in  this  case.  215 
N.  Y.  514,  L.R.A.1916A,  403,  109  N.  E. 
600,  Ann.  Cas.  1916B,  276,  9  N.  C.  C.  A. 
286. 

Mr.  Justice  Pitney,  dissenting: 

While  concurring  substantially  in  the 
dissenting  opinion  of  Mr.  Justice 
Holmes,  I  deem  it  proper,  in  view  of  the 
momentous  consequences  of  the  decision, 
to  present  some  additional  considera- 
tions. 

[224]  This  dissent  is  confined  to  that 
part  of  the  prevailing  opinion  which 
holds  that  the  Workmen's  Compensation 
Act  of  New  York,  as  applied  by  the  state 
court  to  a  fatal  injury  sustained  by  a 
stevedore  while  engaged  in  work  of  a 
maritime  nature  upon  navigable  water 
within  that  state,  confiicts  with  the  Con- 
stitution of  the  United  States  and  the 
act  of  Congress  conferring  admiralty 
and  maritime  jurisdiction  in  civil  cases 
upon  the  district  courts  of  the  United 
States,  and  is  to  that  extent  invalid. 
Except  for  the  statute,  an  action  might 
have  been  brought  in  a  court  of  ad- 
miralty. Atlantic  Transport  Co.  v.  Im- 
brovek,  234  U.  S.  52,  62,  58  L.  ed.  1208, 
1212,  51  L.R.A.(N.S.)  1157,  34  Sup.  Ct. 
Rep.  733.  No  question  is  raised  respect- 
ing the  jurisdiction  of  the  state  court 
over  the  subject-matter.  But  plaintiff 
in  error  contends,  and  the  prevailing 
opinion  holds,  that  it  was  a  violation  of 
a  Federal  right  for  the  state  court  to 
apply  the  provisions  of  the  local  statute 
to  a  cause  of  action  of  maritime  origin, 
because,  by  the  Constitution  of  the  Unit- 
ed States,  admiralty  jurisdiction  was 
conferred  upon  the  Federal  courts. 

It  should  be  stated,  at  the  outset,  that 
the  case  involves  no  question  of  penal- 
ties imposed  by  the  New  York  act  but 
affects  solely  the  responsibility  of  the 
employer  to  make  compensation  to  the 
widow,  in  accordance  with  its  provisions, 
which  are  outlined  in  New  York  C.  R. 
Co.  V.  White,  243  U.  S.  188,  192-195, 
ante,  667,  670,  671,  37  Sup.  Ct.  Bep.  247. 
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The  armunent  is  that,  even  in  the 
absence  of  any  act  of  Congress  prescrib- 
ing the  responsibility  of  a  shipowner  to 
his  stevedore,  the  general  maritime  law, 
as  accepted  by  the  Federal  courts  when 
acting  in  the  exercise  of  their  admiralty 
jurisdiction,  must  be  adopted  as  the  rule 
of  decision  by  state  courts  of  common 
law  when  passing  upon  any  case  that 
might  have  been  brought  in  the  admiral- 
ty; and  that,  just  as  the  absence  of 
an  act  of  Congress  regulating  interstate 
commerce  in  some  cases  is  equivalent  to 
a  declaration  by  Congress  that  com- 
merce in  that  respect  shall  be  free,  so 
nonaction  by  Congress  amounts  to  an 
imperative  [225]  limitation  upon  the 
ppwer  of  the  states  to  interpose  where 
maritime  matters  are  involved. 

This  view  is  so  entirely  unsupported 
by  precedent,  and  will  have  such  novel 
and  far-reaching  consequences,  that  it 
ought  not  to  be  accepted  without  the 
most  thorough  consideration. 

Section  2  of  article  3  of  the  Constitu- 
tion reads  as  follows:  'The  judicial 
Power  shall  extend  to  all  Cases,  in  Law 
and  Equity,  arising  under  this  Constitu- 
tion, the  Laws  of  the  United  States,  and 
Treaties  made,  or  which  shall  be  made, 
under  their  Authority;  to  all  Cases 
affecting  Ambassadors,  other  public 
Ministers  and  Consuls;  to  all  Cases  of 
admiralty  and  maritime  Jurisdiction;  to 
Controversies  to  which  the  United  States 
shall  be  a  party;  to  Controversies  be- 
tween two  or  more  States;  between  a 
State  and  Citizens  of  another  State;  be- 
tween Citizens  of  different  States;  be- 
tween Citizens  of  the  same  State  claim- 
ing Lands  under  Qrants  of  different 
States,  and  between  a  State,  or  the  Citi- 
zens thereof,  and  foreign  States,  Citizens 
or  Subjects."  Acting  under  the  author- 
ity of  article  1,  §  8,  which  empowers 
Congress  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the 
powers  vested  in  the  government  or  in 
any  department  or  officer  thereof,  the 
first  Congress,  in  the  original  Judiciary 
Act  (Act  of  September  24,  1789,  chap. 
20,  §  9,  1  Stat,  at  L.  73,  77),  conferred 
upon  the  Federal  district  courts  ^'ex- 
clusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  juris- 
diction! .  .  .  saving  to  suitors,  in 
all  cases,  the  right  of  a  common-law 
remedy,  where  the  common  law  is  eompe- 
tent  to  give  it.''  The  saving  clause  has 
been  preserved  in  all  subsequent  re- 
visions. Rev.  Stat.  §  563  (8),  Jndieial 
Code,  §*  24  (3),  36  Stat,  at  L.  1087, 1091, 
chap.  231,  Comp.  SUt.  1916,  §§  968,  991 
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From  the  language  quoted  from  the 
Constitution,  read  in  the  light  of  the  gen- 
eral purpose  of  that  instrument  and  the 
contemporaneous  construction  found  in 
the  Judiciary  Act,  with  regard  also  to 
the  mischiefs  that  called  for  the  ^226] 
establishment  of  a  national  judiciary, 
and  trom  what  I  believe  to  be  the  un- 
broken current  of  decisions  in  this  court 
from  that  day  until  the  present,  I  draw 
the  following  conclusions:  (1)  That  the 
framers  of  the  Constitution  intended 
to  establish  jurisdiction, — the  power  to 
hear  and  determine  controversies  of  the 
various  classes  specified, — and  not  to 
prescribe  particular  codes  or  systems  of 
law  for  the  decision  of  those  con- 
troversies; (2)  that  the  civil  jurisdiction 
in  admiralty  was  not  intended  to  be  ex- 
clusive of  Uie  courts  of  common  law,  at 
least  not  tmtil  Congress  should  deem  it 
proper  so  to  enact;  (3)  that  by  the  law 
of  England,  and  by  the  practice  of  the 
colonial  governments,  the  courts  of  com- 
mon law,  of  equity,  and  of  admiralty, 
were  controlled  in  their  decisions  by  sep- 
arate, and,  in  a  sense,  independent  sys- 
tems of  substantive  law,  and  the  con- 
stitutional grant  of  judicial  power  in 
''all  cases  in  law  and  equity,^'  and  in 
''all  cases  of  admiralty  and  maritime 
jurisdiction,''  was  no  more  intended  (in 
the  absence  of  legislation  by  Congress) 
to  make  the  rules  of  maritime  law  bind- 
ing upon  the  Federal  courts  of  common 
law  when  exercising  their  concurrent 
jurisdiction,  than  to  make  the  rules  of 
the  common  law  binding  upon  the  courts 
of  admiralty;  (4)  that,  if  not  binding 
upon  the  Federal  courts,  it  results,  a 
fortiori,  that  the  rules  of  maritime  law 
were  not  intended  ta  be  made  binding 
upon  the  courts  of  the  states;  (5)  that 
it  is  not  necessary,  in  order  to  give  full 
effect  to  the  grant  of  admiralty  and 
maritime  jurisdiction,  to  imply  that  the 
rules  of  decision  prevailing  in  admiralty 
must  be  binding  upon  common-law  courts 
exercising  concurrent  jurisdiction  in 
civil  causes  of  maritime  origin,  and  to 
give  such  a  construction  to  the  Consti- 
tuti<Hi  is  to  render  unconstitutional  the 
saving  clause  in  §  9  of  the  Judiciary  Act, 
and  also  to  trench  upon  the  proper  pow- 
ers of  the  states  by  interfering  with 
their  control  over  their  water-borne  in- 
ternal commerce;  and  (6)  that,  in  the 
absence  of  legislation  by  Congress  ab- 
rogating the  saving  [227]  clause,  the 
states  are  at  liberty  to  administer  their 
own  laws  in  their  own  courts  when  exer- 
cising a  jurisdiction  concurrent  with  that 
of  admiralty,  and  at  liberty  to  change 

those  laws  by  statute. 
•1  li.  ed. 


That  the  language  of  §  2  of  article  3  of 
the  Constitution  speaks  only  of  estab- 
lishing jurisdiction,  and  does  not  pre- 
scribe the  mode  in  which  or  the  sub- 
stantive law  by  which  the  exercise  of 
that  jurisdiction  is  to  be  governed,  seems 
to  me  entirely  plain ;  and  upon  this  point 
I  need  only  refer  to  the  language  itself, 
which  I  have  quoted. 

That  this  view  is  in  harmony  with 
the  general  purpose  of  the  Constitution 
seems  to  me  equally  plain.  At  this  late 
date  it  ought  not  to  be  necessary  to 
repeat  that  the  object  of  the  framers  of 
that  instrument  was  to  lay  the  founda- 
tions of  a  government,  to  set  up  its 
framework,  and  to  establish  merely  the 
general  principles  by  which  it  was  to  be 
animated;  avoiding,  as  far  as  possible, 
any  but  the  most  fundamental  regula- 
tions for  controlling  its  operations,  and 
these  usually  in  the  form  of  restrictions. 
Vanhome  v.  Dorrance,  2  Dall.  304,  308, 1 
L.  ed.  391,  393,  Fed.  Cas.  No.  16,857; 
Martin  v.  Hunter,  1  Wheat.  304,  326,  4 
L.  ed.  97,  102. 

The  object  was  to  enumerate,  rather 
than  to  define,  the  powers  granted.  Gib- 
bons V.  Ogden,  9  Wheat.  1,  189,  194,  6 
L.  ed.  23,  68,  69;  Passenger  Cases,  7 
How.  283,  649,  12  L.  ed.  702,  813;  Lot- 
tery Case  (Champion  v.  Ames)  188  U.  S. 
321,  346,  47  L.  ed.  492,  497,  23  Sup.  Ct. 
Rep.  321,  13  Am.  Crim.  Rep.  561.  To 
delineate  only  the  great  outlines  of  the 
judicial  power,  leaving  the  details  to 
Congress,  while  providing  for  the  organ- 
ization of  the  legislative  department  and 
the  mode  in  which  and  the  restrictions 
imder  which  its  authority  should  be  exer- 
cised. Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  721,  9  L.  ed.  1233, 1259.  The 
reason  for  adopting  general  outlines 
only  was  well  expressed  by  Mr.  Chief 
Justice  Marshall  in  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,  407,  4  L.  ed.  579, 
601:  "A  constitution,  to  contain  an  ac- 
curate detail  of  all  the  subdivisions  of 
which  its  great  powers  will  admit,  and 
of  all  the  means,  by  which  they  may  be 
carried  into  execution,  would  partake  of 
the  prolixity  of  a  legal  code,  and  could 
[228]  scarcely  be  embraced  by  the  hu- 
man mind.  It  would  probably  never  be 
understood  by  the  public.  Its  nature, 
therefore,  requires  that  only  its  great 
outlines  should  be  marked,  its  important 
objects  designated,  and  the  minor  in- 
gredients which  compose  those  objects 
be  deduced  from  the  nature  of  the  ob- 
jects themselves.  That  this  idea  was 
entertained  by  the  framers  of  the  Ameri- 
can Constitution  is  not  only  to  be   in- 
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ferred  from  the  nature  of  the  instru- 
ment, but  from  the  language." 

The  adoption  of  any  particular  system 
of  substantive  law  was  not  within  the 
purpose  of  the  Constitutional  Conven- 
tion; and  the  clause  establishing  the 
judicial  power  was  ill-adapted  to  the 
purpose,  had  it  existed.  So  far  as  they 
intended  to  prescribe  permanent  rules 
of  substantive  or  even  procedural  law  in 
connection  with  the  establishment  of 
the  judicial  system,  the  framers  em- 
ployed express  terms  for  the  puipose,  as 
appears  from  other  provisions  of  article 
3,  including  the  definition  of  treason,  the 
character  of  proof  required,  the  limita- 
tion of  the  punishment,  and  the  require- 
ment of  a  jury  trial  for  this  and  other 
crimes. 

In  a  somewhat  exhaustive  examination 
of  various  sources  of  information,  in- 
cluding Elliot's  Debates,  Farrand's 
Records  of  the  Federal  Convention,  and 
The  Federalist,  Nos.  80-83,  I  have  been 
unable  to  find  anything  even  remotely 
suggesting  that  the  judicial  clause  was 
designed  to  establish  the  maritime 
code  or  any  other  system  of  laws  for 
the  determination  of  controversies  in 
the  courts  by  it  established,  much  less 
any  suggestion  that  the  maritime  code 
was  to  constitute  the  rule  of  decision  in 
common-law  courts,  either  Federal  or 
state. 

Certainly,  there  is  nothing  in  the  mere 
provision  establishing  jurisdiction  in  ad- 
miralty and  maritime  causes  to  have  that 
effect,  unless  the  jurisdiction  so  estab- 
lished was  in  its  nature  exclusive.  But, 
in  civil  causes,  the  jurisdiction  [220] 
was  not  exclusive  by  the  law  of  England 
and  of  the  colonies,  and  it  was  not  made 
an  exclusive  jurisdiction  by  the  Consti- 
tution. 

In  discussing  this  point,  the  distinc- 
tion between  the  instance  court  and  the 
prize  court  of  admiralty  must  be  ob- 
served. It  was  held  in  England  that  the 
question  of  prize  or  no  prize,  and  other 
questions  arising  out  of  it,  were  ex- 
clusively cognizable  in  the  admiralty,  be- 
cause that  court  took  jurisdiction,  owing 
to  the  fact  of  possession  of  a  prize  of 
warj  and  the  controversy  turned  upon 
belligerent  rights  and  was  determinable 
by  the  law  of  nations,  and  not  the  par- 
ticular municipal  law  of  any  country. 
Le  Caux  v.  Eden  (1781)  2  Dougl.  K.  B. 
594,  602-613,  99  Bng.  Reprint,  375,  379- 
385 ;  lindo  v.  Rodney,  reported  in  a  note 
to  Le  Caux  v.  Eden,  2  Dougl.  K.  B.  613, 
99  Eng.  Reprint,  385;  Smart  v.  Wolff 
(1789)  3  T.  R.  323,  340,  et  seq.,  100  Eng. 
Reprint,  600;  Camden  v.  Home  (1791)  4 
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T.  R.  382,  393,  et  seq.,  100  Eng.  Reprint, 
1076,  6  Bro.  P.  C.  203,  2  Eng.  Reprint, 
1028,  2  H.  Bl.  533, 126  Eng.  Reprint,  687. 
But  of  civil  actions  in  personam  the  in- 
stance court  exercised  a  jurisdiction  con- 
current with  that  of  the  courts  of  com- 
mon law.  As  Lord  Mansfield  said  in 
Lindov.  Rodney,  2  Dougl.  K.B.  614:  "A 
thing  being  done  upon  the  high  sea  don't 
exclude  the  jurisdiction  of  the  court  of 
common  law.  For  seizing,  stopping,  or 
taking  a  ship,  upon  the  high  sea,  not  as 
prize,  an  action  will  lie;  but  for  taking 
as  prize,  no  action  will  lie.  The  nature 
of  the  question  excludes;  not  the  local- 
ity.'' And  again,  referring  to  the  effect 
of  certain  statutes  (p.  615) :  ''The  taking 
a  ship  upon  the  high  sea  is  triable  at 
law  to  repair  the  plaintiff  in  damages; 
but  a  taking  on  the  high  sea  as  prise  is 
not  triable  at  law  to  repair  the  plaintiff 
in  damages.  The  nature  of  the  ground 
of  the  action — prize  or  no  prize — ^not 
only  authorizes  the  prize  court,  but  ex- 
cludes the  common  law.  These  statutes 
don't  exclude  the  common  law  in  any 
case,  and  they  confine  the  admiralty  by 
the  locality  of  the  thing  done,  which  is 
the  cause  of  action.  It  must  be  dona 
upon  the  high  sea." 

So,  with  respect  to  actions  ex  con- 
tractu, Mr.  Justice  [230]  Blackstone 
says,  3  Bl.  Com.  107:  ''It  is  no  uncom- 
mon thing  for  a  plaintiff  to  feign  that 
a  contract,  really  made  at  sea,  was  made 
at  the  royal  exchange,  or  other  inland 
place,  in  order  to  draw  the  cognizance 
of  the  suit  from  the  courts  of  admiralty 
to  those  of  Westminster  Hall."  The 
concurrent  jurisdiction  of  the  courts  of 
common  law  was  affirmed  by  Dr.  Browne, 
the  first  edition  of  whose  work  was  pub- 
Ushed  in  1797-1799.  2  Browne,  Civil  & 
Admiralty  Law,  1st  Am.  ed.  112,  115. 

The  declaration  of  Mr.  Justice  Nelson, 
speaking  for  this  court  in  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  344,  390,  12  L.  ed.  465,  485,  that 
the  lodging  by  the  Constitution  of  the 
entire  admiralty  power  in  the  Federal 
judiciary,  and  the  9th  section  of  the 
Judiciary  Act,  with  its  saving  of  com- 
mon-law remedies,  left  the  concurrent 
power  of  the  courts  of  common  law  and 
of  admiralty  where  it  stood  at  common 
law,  was  not  a  chance  remark.  It  has 
been  so  ruled  in  many  other  cases,  to 
which  I  shall  refer  hereafter.  The  prin- 
ciples and  history  of  the  common  law 
were  well  known  to  the  framers  of  the 
Constitution  and  the  members  of  the  first 
Congress;  it  was  from  that  system  that 
their  terminology  was  derived;  and  the 
provisions  of  the  Constitution  and  con- 
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temporaneous  legislation  must  be  in- 
terpreted accordingly. 

The  statement  that  there  is  no  common 
law  of  the  United  States  (Wheaton  v. 
Peters,  8  Pet  691,  658,  8  L.  ed.  1055, 
1079;  Smith  v.  Alabama,  124  U.  S.  465, 
478,  31  L.  ed.  508,  512,  1  Inters.  Com. 
Bep.  804,  8  Sup.  Ct.  Rep.  564)  is  true 
only  in  the  sense  that  the  Constitution 
neither  of  its  own  force  imposed,  nor 
authorised  Congress  to  impose,  the  com- 
mon law  or  any  other  g^eral  body  of 
laws  upon  the  several  states  for  the 
regulation  of  their  internal  affairs. 
As  was  pointed  out  in  Smith  t.  Alabama 
(p.  478) :  "There  is,  however,  one  clear 
exception  to  the  statement  that  there  is 
no  national  common  law.  The  interpre- 
tation of  the  Constitution  of  the  Unit- 
ed States  is  necessarily  influenced  by  the 
fact  that  its  provisions  are  framed  in 
the  language  of  the  English  [231]  com- 
mon law,  and  are  to  be  read  in  the  light 
of  its  history." 

As  was  well  expressed  by  Shiras,  Dis- 
trict Judge,  in  Murray  v.  Chicago  ft  N. 
W.  R.  Co.  62  Fed.  24,  31:  "From  them 
[citations  of  the  decisions  of  this  court] 
it  appears  beyond  question,  that  the  Con- 
stitution, the  Judiciary  Act  of  1789,  and 
all  subsequent  statutes  upon  the  same 
subject,  are  based  upon  the  general  prin- 
ciples of  the  common  law,  and  that,  to  a 
large  extent,  the  leg^islative  and  judicial 
action  of  the  government  would  be  with- 
out support  and  without  meaning  if  they 
cannot  be  interpreted  in  the  light  of 
the  common  law.  When  the  Constitu- 
tion was  adopted,  it  was  not  the  design 
of  the  framers  thereof  to  create  any 
new  systems  of  general  law,  nor  to  supK 
plant  those  already  in  existence.  At 
that  time  there  were  in  existence  and  in 
force  in  the  colonies  or  states,  and 
among  the  people  thereof,  the  law  of  na- 
tions, the  law  admiralty  and  maritime, 
the  common  law,  including  commercial 
law,  and  the  system  of  equity.  Upon 
these  foundations  the  Constitution  was 
erected.  The  problem  sought  to  be 
solved  was  not  whether  the  Constitution 
should  create  or  enact  a  law  of  nations, 
of  admiralty,  of  equity,-  or  the  like,  but 
rather  how  should  the  executive,  l^sla- 
tive,  and  judicial  powers  and  duties 
based  upon  these  systems,  and  necessary 
for  the  proper  development  and  enforce- 
ment thereof,  be  apportioned  between 
the  national  and  state  governments.'^ 

And  it  is  not  to  be  supposed  that  the 
framers  of  the  Constitution,  familiar 
with  the  institutions  and  the  principles 
of  the  common  law,  by  which  the  ad- 
miraltv  I'urisdiction  was  allowed  on  suf- 
•  1  L.^ed. 


fcrance,  and  with  a  degree  of  jealousy 
born  of  the  fact  that  the  courts  of  ad- 
miralty were  not  courts  of  record,  that 
they  followed  the  practice  of  the  civil 
law,  allowed  no  trial  by  jury,  and  ad- 
ministered an  exotic  system  of  laws  (3 
Bl.  Com.  69,  86,  87,  106-108),— it  is  not 
to  be  supposed,  I  say,  that  the  framers 
of  the  [282]  Constitution,  in  granting 
judicial  power  over  cases  of  admiralty 
and  maritime  jurisdiction,  along  with 
like  power  over  all  cases  in  law  and 
equity  arising  under  the  laws  of  the 
United  States,  intended  to  exclude 
common-law  courts,  state  or  national, 
from  any  part  of  their  concurrent  juris- 
diction in  cases  of  maritime  origin,  or  to 
deprive  them  of  the  judicial  power, 
theretofore  existing,  to  decide  such  cases 
according  to  the  rules  of  the  common 
law. 

It  is  matter  of  familiar  history  that 
one  of  the  chief  weaknesses  of  the  Con- 
federation was  in  the  absence  of  a  ju- 
dicial establishment  possessed  of  g^eral 
authority.  Except  that  the  Continental 
Congress,  as  an  incident  of  the  war 
power,  was  authorized  to  establish  rules 
respecting  captures  and  the  disposition 
of  prizes  of  war,  and  to  appoint  courts 
for  the  trial  of  piracies  and  felonies 
committed  on  the  high  sea,  and  for  de- 
termining appeals  in  cases  of  capture, 
and  except  that  the  Congress  itself, 
through  commissioners,  was  to  exercise 
jurisdiction  in  disputes  between  the 
states  and  in  controversies  respecting 
conflicting  land  grants  of  different 
states,  there  was  no  provision  in  the 
Articles  of  Confederation  for  establish- 
ing a  judicial  system  under  the  author- 
ity of  the  general  government. 

The  resi2t  was  that  not  only  private 
parties,  in  cases  arising  out  of  the  laws 
of  the  Congress,  but  the  United  States 
themselves,  were  obliged  to  resort  to  the 
courts  of  the  states  for  the  enforce- 
ment of  their  rights.  Many  cases  of 
this  character  are  reported,  some  e^en 
antedating  the  Confederation.  Respub- 
lica  V.  Sweers  (1779)  1  DaU.  41,  IL.  ed. 
29;  Respublica  v.  PoweU  (1780)  1  DaU. 
47,  1  L.  ed.  31;  Respublica  v.  De  Long- 
champs  (1784)  1  DaU.  Ill,  1  L.  ed.  59. 
Even  treason  was  punished  in  state 
courts  and  under  state  laws.  See  cases 
of  Molder,  Malin,  Carlisle,  and  Roberts 
(1778)  1  DaU.  33-39,  1  L.  ed.  25-27. 

Before  the  Revolution,  courts  of  ad- 
miralty jurisdiction  were  a  part  of  the 
judicial  systems  of  the  several  colonies. 
[283]  Waring  v.  Clarke,  5  How.  441, 
454r-456,  12  L.  ed.  226,  232-234,  Bene- 
dict, Admiralty,  §§  118-165.  Upon  the 
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outbreak  of  the  war  questions  of  prize 
law  became  acute,  and  the  colonial  Con- 
gresSf  by  resolutions  of  November  26, 
1775,  passed  in  the  exercise  of  the  war 
power  (Penhallow  v.  Doane,  3  Dall.  54, 
80,  1  L.  ed.  507,  518),  made  appropriate 
recommendations  for  the  treatment  of 
prizes  of  war,  but  remitted  the  jurisdic- 
tion over  such  questions  to  the  courts  of 
the  several  colonies,  reserving  to  itself 
only  app>ellate  authority.  This  system 
continued  until  the  year  1780  (after  the 
submission  of  the  Articles  of  Ck>nf  edera- 
tion,  but  before  their  final  ratification), 
when  the  Congress  established  a  court 
for  the  hearing  of  appeals  from  the  state 
courts  of  admiralty  in  cases  of  capture. 
The  opinions  of  this  court  are  reported 
in  2  Dall.  1-42,  1  L.  ed.  263-281,  and 
numerous  oases  decided  without  opinion, 
as  well  as  some  of  those  decided  by  com- 
mittees of  the  Congress  prior  to  the 
establishment  of  the  court,  are  referred 
to  in  the  late  Bancroft  Davis's  '^Federal 
Courts  Before  the  Constitution,'*  131  U. 
8.  xiz-xliz.,  Appx.  The  weak  point  of 
this  system  was  the  want  of  power  in 
the  central  government  to  eniorce  the 
judgment  of  the  appellate  tribunal  when 
it  chanced  to  reverse  the  decree  of  a 
state  court.  There  were  some  curious 
cases  of  confiioting  jurisdiction,  illus- 
trated by  Doane  v.  Penhallow  (1787)  1 
Dall.  218,  221,  1  L.  ed.  108,  109;  Pen- 
hallow V.  Doane  (1795)  3  Dall.  54,  79, 
86,  1  L.  ed.  507,  517,  520;  and  United 
States  V.  Peters  (1809)  5  Cranch,  115, 
135,  137,  3  L.  ed.  53,  59,  60. 

It  was  under  the  influence  of  numer- 
ous experiences  of  the  inefficiency  of  a 
general  government  unendowed  with  ju- 
dicial authority  that  the  Constitutional 
Convention  assembled  in  the  year  1787. 
The  fundamental  need,  to  which  the  Con- 
vention addressed  itself  in  framing  the 
judiciary  article,  was  to  set  up  a  judicial 
power  covering  all  subjects  of  national 
concern.  There  was  no  greater  need  to 
eajtablish  jurisdiction  over  admiralty  and 
maritime  causes  than  over  controversies 
arising  under  the  Constitution  and  laws 
of  the  Union.  There  was  no  purpose  to 
[284]  establish  a  system  of  substantive 
law  in  any  of  the  several  classes  of  cases 
included  within  the  grant  of  judicial 
power.  The  language  employed  makes 
it  plain  that,  with  the  few  express  excep- 
tions already  noted  (treason,  etc.)  the 
rules  of  decision  were  to  be  sought  else- 
where. The  entire  absence  of  a  purpose 
to  establish  a  maritime  code  is  manifest 
not  only  from  the  omission  of  any  refer- 
ence to  the  laws  of  Oleron,  the  laws  of 
Wisbuy,  or  any  other  of  the  maritime 
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codes  recognized  by  the  nations  of 
Europe,  but  further  from  the  faet  that 
the  colonies  differed  among  themselves 
as  to  maritime  law  and  admiralty  prac- 
tice, and  that  their  system  in  general 
differed  from  that  which  was  admin- 
istered in  England.  The  evident  pur- 
pose, in  this  as  in  the  other  classes  of 
controversy,  was  that  the  courts  of  ad- 
miralty should  administer  justice  ac- 
cording to  the  previous  course  and  prac- 
tice of  such  courts  in  the  colonies,  just 
as  the  courts  of  common  law  and  equity 
jurisdiction  were  to  proceed  according 
to  the  several  systems  ef  substantive 
law  appropriate  to  courts  of  their  re- 
spective kinds;  subject,  of  course,  to  the 
power  of  Congress  to  change  the  rules 
of  law  respecting  matters  lying  within 
its  appropriate  sphere  of  action. 

Undoubtedly  the  framers  of  the  Con- 
stitution were  advised  of  the  ancient 
controversy  in  England  between  the 
common-law  courts  and  the  courts  of 
admiralty  respecting  the  extent  of  the 
jurisdiction  of  the  latter.  They  were 
aware  of  the  dual  function  of  the  ad- 
miralty courts  as  courts  of  instance  and 
as  prize  courts,  and  of  the  established 
rule  that  in  civil  causes  the  jurisdiction 
of  the  instance  court  was  concurrent 
with  that  of  the  courts  of  common  law. 
They  must  have  known  that,  whatever 
question  had  existed  as  to  the  territorial 
limits  of  the  jurisdiction  of  the  admi- 
ralty, it  never  had  been  questioned  that 
in  suits  for  mariners'  wages  and  suite 
upon  policies  of  marine  insurance,  and 
in  other  actions  ex  contractu  having  a 
maritime  character,  and  also  in  actions 
of  tort  [235]  arising  upon  the  sea,  the 
courts  of  common  law  exercised,  and 
long  had  exercised,  concurrent  jurisdic- 
tion. Whatever  early  doubts  may  have 
existed  had  been  based  not  upon  any  in- 
herent incapacity  of  the  eonunon-law 
courto  to  deal  with  the  subject-matters, 
but  upon  the  ancient  theory  of  the 
venue,  and  disappeared  with  the  recog- 
nition of  the  fictitious  venue. 

The  grant  of  judicial  power  in  oaaes 
of  admiralty  and  maritime  jurisdiction 
never  has  been-  construed  as  excluding 
the  jurisdiction  of  the  courts  of  common 
law  over  civil  causes  that,  before  the 
Constitution,  were  subject  to  the  concur- 
rent jurisdiction  of  the  courts  of  ad- 
miralty and  the  common-law  courts. 
The  filrst  Congress  did  not  so  construe 
it,  as  the  saving  clause  in  the  Judiciary 
Act  conclusively  shows.  And,  assuming 
that  the  states,  in  the  absence  of  legis- 
lation by  Congress,  would  be  witli^t 
power  over  the  subject-matter,  this  sav- 
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ing  clause,  still  maintained  upon  the 
statute  book,  is  a  sufficient  grant  of 
power.  Jurisdiction  in  prize  cases,  as 
has  been  shown,  springs  out  of  the  pos- 
session of  a  prize  of  war.  Civil  proceed- 
ings in  rem,  to  be  mentioned  hereafter, 
are  based  upon  the  maritime  lien,  where 
possession  in  the  claimant  is  neither  nec- 
essary nor  usual  as  is  the  case  with 
common-law  liens.  With  these  excep- 
tions, both  resting  upon  grounds  peculiar 
to  the  forum  of  the  admiralty,  concur- 
rent jurisdiction  of  the  courts  of  com- 
mon law  in  civil  cases  of  maritime  origin 
always  has  been  recognized  by  this  court. 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  390,  12  L. 
ed.  465,  485;  The  Qenesee  Chief  y.  Fitz- 
hugh,  12  How.  443,  458,  13  L.  ed.  1058, 
1065;  Tha  Belfast,  7  Wall.  624,  644,  645, 

19  L.  ed.  266,  272;  New  England  Mut. 
M.  Ins.  Co.  V.  Dunham,  11  WaU.  1,  32, 

20  L.  ed.  90,  99;  Leon  v.  Qalceran,  11 
Wall.  185,  187,  188,  20  L.  ed.  74,  75; 
American  S.  B.  Co.  v.  Chase,  16  Wall. 
522,  533,  21  L.  ed.  369,  372;  Schoon- 
maker  y.  Oilmore,  102  U.  S.  118,  26  L. 
ed.  95;  Manchester  v.  Massachusetts,  130 
U.  S.  240,  262,  35  L.  ed.  159, 166, 11  Sup. 
Ct.  Rep.  559. 

Nor  is  the  reservation  of  a  common- 
law  remedy  limited  to  such  causes  of 
action  as  were  known  to  the  common  law 
[286]  at  the  time  of  the  passage  of  the 
Judiciary  Act.  It  includes  statutory 
changes.  American  S.  B.  Co.  v.  Chase, 
16  WaU.  522,  533,  534,  21  L.  ed.  369, 
372,  373;  Knapp,  S.  &  Co.  Co.  v.  McCaf- 
frey, 177  U.  8.  638,  644,  44  L.  ed.  921, 
924,  20  Sup.  Ct.  Rep.  824.  Those  rem- 
edies which  were  held  not  to  be  com- 
mon-law remedies,  within  the  saving 
clause,  in  The  Moses  Taylor,  4  Wall.  411, 
427,  431,  18  L.  ed.  397,  400,  402;  The 
Hine  v.  Trevor,  4  WaU.  555,  571,  572,  18 
L.  ed.  451,  456;  The  Belfast,  7  Wall. 
624,  644, 19  L.  ed.  266,  272;  American  8. 
B.  Co.  V.  Chase,  16  WaU.  522,  533,  21 
L.  ed.  369,  372,  and  The  GUde,  167  U.  S. 
606,  623,  42  L.  ed.  296,  302,  17  Sup.  Ct. 
Rep.  930,  provided  for  imposing  a  Uen 
on  the  ship  by  proceedings  in  the  nature 
of  admiralty  process  in  rem,  and  it  was 
for  this  reason  only  that  they  were  held 
to  trench  upon  the  exclusive  admiralty 
jur^ietion  of  the  courts  of  the  United 
States.  The  distinction  was  noticed  in 
Leon  V.  Qalceran,  11  Wall  185,  189,  20 
L.  ed.  74^  75,  and  again  in  Knapp,  S.  & 
Co.  Co.  V.  McCaffrey,  177  U.  8.  638,  642, 
44  L.  ed.  921,  923,  20  Sup.  Ct.  Rep.  824. 
In  the  latter  case  it  was  pointed  out  (p. 
644)  that  the  reservation  of  a  common- 
law  remedy  where  the  common  law  is 
•  1  li.  ed. 


competent  to  give  it  was  not  confined 
to  common-law  actions,  but  included 
remedies  without  action,  such  as  a  dis- 
tress for  rent  or  for  the  trespass  of  cat- 
tle; a  bailee's  remedy  by  detaining  per- 
sonal property  until  paid  for  work  done 
upon  it  or  for  expenses  incurred  in 
keeping  it;  the  lien  of  an  innkeeper 
upon  the  goods  of  his  guests,  and  that 
of  a  carrier  upon  things  carried;  the 
remedy  of  a  nuisance  by  abatement,  and 
others.  The  most  recent  definition  of 
the  rule  laid  down  in  The  Hine  v.  Trevor 
and  other  cases  of  that  class  is  in  Rounds 
V.  Cloverport  Foundry  &  Mach.  Co.  237 
U.  S.  303,  59  L.  ed.  966,  35  Sup.  Ct. 
Rep.  596. 

I  have  endeavored  to  show,  from  a 
consideration  of  the  phraseology  of  the 
constitutional  grant  of  jurisdiction  and 
the  act  of  the  first  Congress,  passed  to 
give  effect  to  it,  ^m  the  history  in 
the  light  of  which  the  language  of  those 
instruments  is  to  be  interpreted,  and 
from  the  uniform  course  of  decision  in 
this  court,  from  the  earUest  time  until 
the  present,  these  propositions:  first, 
that  the  grant  of  jurisdiction  to  the  ad- 
miralty was  not  intended  to  be  exclusive 
[287]  of  the  concurrent  jurisdiction  of 
the  common-law  courts  theretofore 
recognized;  and,  secondly,  that  neither 
the  Constitution  nor  the  Judiciary  Act 
was  intended  to  prescribe  a  system  of 
substantive  law  to  govern  the  several 
courts  in  the  exercise  of  their  jurisdic- 
tion, much  less  to  make  the  rules  of  de- 
cision, prevalent  in  any  one  court,  obliga- 
tory upon  others,  exercising  a  distinct 
jurisdiction,  or  binding  upon  the  courts 
of  the  states  when  acting  within  the 
bounds  of  their  respective  jurisdictions. 
In  fact,  while  courts  of  admiralty  un- 
doubtedly were  expected  to  administer 
justice  according  to  the  law  of  nations 
and  the  customs  of  the  sea,  they  were 
left  at  liberty  to  lay  hold  of  common- 
law  principles  where  these  were  suitable 
to  their  purpose,  and  even  of  applicable 
state  statutes,  just  as  courts  of  common 
law  were  at  Uberty  to  adopt  the  rules 
of  maritime  law  as  guides  in  the  proper 
performance  of  their  duties.  This 
eclectic  method  had  been  practised  by 
the  courts  of  each  jurisdiction  prior  to 
the  Constitution,  and  there  is  nothing 
in  that  instrument  to  constrain  them  to 
abandon  it. 

The  decisions  of  this  court  show  that 
the  courts  of  admiralty  in  many  matters 
are  bound  by  local  law.  The  doubt  ex- 
pressed by  Mr.  Justice  Bradley  in  But- 
ler V.  Boston  &  8.  S.  S.  Co.  130  U.  8. 
527,  558,  32  L.  ed.  1017, 1024,  9  Sup.  Ct. 
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Rep.  612,  as  to  whether  a  state  law 
could  have  force  to  create  a  liability 
in  a  maritime  case  at  all,  was  laid  aside 
in  The  Corsair  (Barton  v.  Brown)  145 
U.  S.  335,  36  L.  ed.  727, 12  Sup.  Ct.  Rep. 
949,  and  definitely  set  at  rest  in  The 
Hamilton  (Old  Dominion  S.  S.  Co.  v. 
Gilmore)  207  U.  S.  398,  404,  52  L.  ed. 
264,  269,  28  Sup.  Ct.  Rep.  133.  The  fact 
is  that,  long  before  Butler  v.  Boston  & 
S.  S.  S.  Co.  it  had  been  recognized  that 
state  laws  might  not  merely  create  a  lia- 
bility in  a  maritime  case,  but  impose  a 
duty  upon  the  admiralty  courts  of  the 
United  States  to  enforce  such  liability. 
Thus,  while  it  was  recognized  that  by 
the  general  maritime  law  a  foreign  ship, 
or  a  ship  in  a  port  of  a  state  to  which 
she  did  not  belong,  was  subject  to  a  suit 
in  rem  in  the  admiralty  for  repairs  or 
necessaries,  the  case  of  a  ship  in  a 
[288]  port  of  her  frome  state  was  gov- 
erned by  the  municipal  law  of  the  state, 
and  no  lien  for  repairs  or  necessaries 
would  be  implied  unless  recognized  by 
that  law.  The  Qeneral  Smith  (1819)  4 
Wheat.  438,  443,  609,  611;  The  LotU- 
wanna  (Rodd  v.  Heartt)  21  Wall.  558, 
571,  578,  22  L.  ed.  654,  660,  663.  Con- 
versely, it  was  held  in  the  case  of 
Peyroux  v.  Howard  (1833)  7  Pet.  324, 
341,  8  L.  ed.  700,  706,  that  a  libel  in  rem 
in  the  admiralty  might  be  maintained 
against  a  vessel  for  repairs  done  in  her 
home  port  where  a  local  statute  gave  a 
lien  in  such  a  case.  To  the  same  effect. 
The  J.  E.  Rumbell,  148  U.  S.  1,  12,  37 
L.  ed.  345,  347,  13  Sup.  Ct.  Rep.  498. 
As  elsewhere  pointed  out  herein,  where 
a  state  statute  conferred  a  lien  operative 
strictly  in  rem,  it  was  uniformly  held 
not  enforceable  in  the  state  courts, 
but  only  because  it  trenched  upon  the 
peculiar  jurisdiction  of  the  admiralty, 
and  therefore  was  not  a  "common-law 
remedy"  within  the  saving  clause  of  the 
Judiciary  Act  of  1789.  The  Moses  Tay- 
lor, 4  Wall.  411,  427,  431,  18  L.  ed.  397, 
400,  402;  The  Hine  v.  Trevor,  4  Wall. 
555,  571,  572,  18  L.  ed.  451,  456;  The 
Belfast,  7  Wall.  624,  644,  19  L.  ed.  266, 
272;  American  S.  B.  Co.  v.  Chase,  16 
Wall.  522,  533,  21  L.  ed.  369,  372;  The 
Qlide,  167  tJ.  S.  606,  623,  42  L.  ed.  296, 
302,  17  Sup.  Ct  Rep.  930. 

Under  these  decisions,  and  others  to 
the  same  effect,  the  substance  of  the  mat- 
ter is  that  a  state  may,  by  statute,  create 
a  right  to  a  lien  upon  a  domestic  vessel, 
in  the  nature  of  a  maritime  lien,  which 
may  be  enforced  in  admiralty  in  the 
courts  of  the  United  States;  but  a  state 
may  not  confer  upon  its  own  courts 
jurisdiction  to  enforce  such  a  lien,  be- 
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cause  the  Federal  jurisdiction  in  admi- 
ralty is  exclusive.  The  J.  £.  Rumbell, 
148  U.  S.  1,  12,  37  L.  ed.  345,  347,  13 
Sup.  Ct.  Rep.  498,  and  cases  cited.  But 
a  lien  imposed  not  upon  the  rem,  but 
upon  defendant's  interests  in  the  res, 
may  be  made  enforceable  in  the  state 
courts.  Rounds  v.  Cloverport  Foundry 
&  Mach.  Co.  237  U.  S.  303,  307,  59  L. 
ed.  966,  968,  35  Sup.  Ct.  Rep.  596,  and 
cases  c  1 1  ed 

The  Roanoke,  189  U.  S.  185,  194,  198, 
47  L.  ed.  770,  772,  774,  23  Sup.  Ct.  Rep. 
491,  while  approving  The  General  Smith, 
Peyroux  v.  Howard,  The  Lottawanna, 
and  The  J.  £.  Rumbell,  supra,  gave  a 
negative  answer  to  the  very  different 
question  whether  a  state  could,  without 
encroaching  upon  the  Federal  jurisdic- 
tion, create  a  lien  [2»i9]  against  foreign 
vessels  to  be  enforced  in  the  courts  of 
the  United  States. 

In  the  present  case  there  is  no  ques- 
tion of  lien,  and,  I  repeat,  no  question 
concerning  the  jurisdiction  of  the  state 
court;  the  crucial  inquiry  is,  to  what  law 
was  it  bound  to  conform  in  rendering 
its  decision  t  Or,  rather,  the  question 
is  the  narrower  one :  Do  the  Constitution 
and  laws  of  the  United  States  prevent 
a  state  court  of  common  law  from  apply- 
ing the  state  statutes  in  an  action  in  per- 
sonam arising  upon  navigable  water 
within  the  state,  'there  being  no  act  of 
Congress  applicable  to  the  controversy? 
I  confess  that  until  this  case  and  kin- 
dred cases  submitted  at  the  same  time 
were  brought  here,  I  never  had  supposed 
that  it  was  open  to  the  least  doubt  that 
the  reservation  to  suitors  of  the  right  of 
a  common-law  remedy  had  the  effect  of 
reserving  at  the  same  time  the  right  to 
have  their  common-law  actions  deter- 
mined according  to  the  rules  of  the  com- 
mon law,  or  state  statutes  modifying 
those  rules.  This  court  repeatedly  has 
so  declared,  at  the  same  time  recognizing 
fully  that  the  point  involves  the  ques- 
tion of  state  power.  In  United  States  v. 
Be  vans,  3  Wheat.  336,  388,  4  L.  ed.  404, 
416,  the  court,  by  Mr.  Chief  Justice  Mar- 
shall, said :  ''Can  the  cession  of  all  cases 
of  admiralty  and  maritime  jurisdiction 
be  construed  into  a  cession  of  the  waters 
on  which  those  cases  may  arise  t  This 
is  a  question  on  which  the  court  is  in- 
capable of  feeling  a  doubt.  The  article 
which  describes  the  judicial  power  of 
the  United  States  is  not  intended  for 
the  cession  of  territory  or  of  general 
jurisdiction.  It  is  obviously  designed 
for  other  purposes.  ...  In  describ- 
ing the  judicial  power,  the  framers  of 
our  Constitution  had  not  in  view  any 
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cession  of  territory,  or,  which  is  essen- 
tially the  same,  of  general  jurisdiction. 
It  is  not  questioned  that  whatever  may 
be  necessary  to  the  full  and  unlimited 
exercise  of  admiralty  and  maritime  juris- 
diction is  in  the  government  of  the 
Union.  Congress  may  pass  all  laws 
which  are  necessary  and  proper  for  giv- 
ing [240]  the  most  complete  effect  to 
this  power.  Still,  the  general  jurisdic- 
tion over  the  place,  subject  to  this 
grant  of  power,  adheres  to  the  territory, 
as  a  portion  of  the  sovereignty  not  yet 
given  away."  In  American  S.  B.  Co. 
V.  Chase,  16  Wall.  522,  633,  21  L.  ed.  369, 
372,  the  court,  by  Mr.  Justice  Clifford, 
said  (p.  534) :  ''State  statutes,  if  ap- 
plicable to  the  case,  constitute  the  rules 
of  decision  in  common-law  actions,  in  the 
circuit  courts  as  well  as  in  the  state 
courts." 

In     Atlee     v.     Northwestern     Union 
Packet  Co.  21  Wall.  389,  395,  396,  22  L. 
ed.  619,  621,  the  court,  by  Mr.  Justice 
Miller,  said:  '^he  plaintiff  has  elected 
to  bring  his  suit  in  an  admiralty  court, 
which  has  jurisdiction  of  the  case,  not- 
withstanding the  concurrent  right  to  sue 
at  law.    In  this  court  the  course  of  pro- 
ceeding is  in  many  respects  different  and 
the    rules    of    decision    are    different. 
.    .    .    An  important  difference  as  re- 
gards this  case  is  the  rule  for  estimat- 
ing the  damages.     In  the  common-law 
court  the  defendant  must  pay  all  the 
damages  or  none.    If  there  has  been  on 
the  part  of  plaintiffs  such  carelessness 
or  want  of  skill    as    the   eonunon  law 
would  esteem  to  be  contributory  negli- 
gence, they  can  recover  nothing.    By  the 
rule  of  the  admiralty  court,  where  there 
has  been  such  contributory  negligence, 
or,  in  other  words,  when  both  have  been 
in   fault,  the  entire  damages  resulting 
from  the  collision  must  be  equally  di- 
vided    between     the     parties.    .    .    . 
Each  court  has  its  own  set  of  rules  for 
determining  these  questions,  which  may 
be  in  some  respects  the  same,  but  in 
others  vary  materially."     And  see  The 
Max  Morris,  137  U.  S.  1,  10,  34  L.  ed. 
586,  688;  Belden  v.   Chase,  150  U.   S. 
674,  691,  37  K  ed.  1218,  1224.  14  Sup. 
Ct.  Rep.  269;  Benedict,  Admiralty,  §  201. 
In  the  prevailing  opinion,  great  stress 
is  laid  upon  certain  expressions  quoted 
from  the  Lotta wanna  (Rodd  v.  Hcartt) 
21  Wall.  568,  574,  22  L.  ed.  654,  661; 
but  it  seems  to  me  they  have  been  mis- 
understood, because  read  without  regard 
to  context  and  subject-matter.    That  was 
an  admiralty  appeal,  and  involved  the 
question  whether,  by  the  general  mari- 
time law,  as  accepted    in    the    United 
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States,  there  was  an  implied  lien  for 
necessaries  [241]  furnished  to  a  vessel 
in  her  home  port,  where  no  such  lien 
was  recognized  by  the  municipal  law  of 
the  state.    In  the  course  of  the  discus- 
sion, the  court,  by  Mr.  Justice  Bradley, 
said:  ''That  we  have  a  maritime  law  of 
our  own,  operative  throughout  the  Unit- 
ed States,  cannot  be  doubted.    The  gen- 
eral system  of  maritime  law  which  was 
familiar  to  the  lawyers  and  statesmen 
of  the  country  when  the  Constitution 
was  adopted  was  most  certainly  intended 
and  referred  to  when  it  was  declared  in 
that  instrument  that  the  judicial  power 
of  the  United  States  shall  extend  'to  all 
cases  of  admiralty  and  maritime  juris- 
diction.'   But  by  what  criterion  are  we 
to  ascertain  the  precise  limits  of  the  law 
thus  adopted  t    The  Constitution  does  not 
define  it.    It  does  not  declare  whether  it 
was  intended  to  embrace  the  entire  mari- 
time law  as  expounded  in  the  treatises, 
or  only  the  limited  and  restricted  system 
which  was  received  in  England,  or  lastly, 
such  modification  of  both  of  these  as  was 
accepted  and  recognized  as  law  in  this 
country.     Nor  does  the  Constitution  at» 
tempt  to  draw  the  boundary  line  between 
maritime  law  and  local  law;  nor  does  it 
lay  down  any  criterion  for  ascertaining 
that    boundary.      It    assumes    that    the 
meaning  of  the   phrase  'admiralty   and 
maritime  jurisdiction'  is  well  understood. 
It  treats  this  matter  as  it  does  the  cog- 
nate  ones   of  common  law   and  equity, 
when   it   speaks   of   'cases   in   law   and 
equity,'  or  of  'suits  at  c<Hnmon  law,'  with- 
out defining  those  terms,  assuming  them 
to  be  known  and  understood.'* 

In  this  language  there  is  the  clearest 
recognition  that  the  Constitution,  in 
establishing  and  distributing  the  judicial 
power,  did  not  intend  to  define  sub- 
stantive law,  or  to  make  the  rules  of 
decision  in  one  jurisdiction  binding  pro- 
prio  vigore  in  tribunals  exercising  an- 
other jurisdiction.  The  courts  of  common 
law  were  to  administer  justice  ac- 
cording to  the  common  law,  the  courts 
of  equity  according  to  the  principles  of 
equity,  and  the  courts  of  admiralty  and 
maritime  jurisdiction  according  to  the 
maritime  law.  [242],  The  expression  on 
page  675  respecting  the  uniform  opera- 
tion of  the  maritime  law  was  predicated 
only  of  the  operation  of  that  law  •  as 
administered  in  the  courts  of  admiralty, 
for  it  is  not  to  be  believed  that  there 
was  any  purpose  to  overrule  Atlee  v. 
Northwestern  Union  Packet  Co.  21  Wall. 
389,  305,  22  L.  ed.  619,  621,  decided  at 
the  same  term  and  only  about  two» 
months   before   The   Lottawanna  by   a 

1109 


242-244 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tkbh, 


unanimous  court,  including  Mr.  Justice 
Bradley  himself,  in  which  it  was  held 
that  where  there  was  concurrent  juris- 
diction in  the  courts  of  common  law  and 
the  courts  of  admiralty,  each  court  was 
at  liberty  to  adopt  its  own  rules  of  de- 
cision. Moreover,  the  principal  question 
at  issue  in  The  Lottawanna  was  whether 
the  case  of  The  General  Smith,  4  Wheat. 
438,  4  L.  ed.  609,  should  be  overruled,  in 
which  it  had  been  held  that,  in  the 
absence  of  state  legislation  imposing  the 
lien,  a  ship  was  not  subject  to  a  libel 
in  rem  in  the  admiralty  for  repairs  fur- 
nished in  her  home  port.  The  general 
expressions  referred  to  relate  to  that 
state  of  the  law, — the  absence  of  state 
legislation,  as  well  as  of  legislation  by 
Congress, — and  upon  this  the  decision 
in  The  General  Smith  was  upheld  (p. 
578).  But  in  proceeding  to  discuss  the 
subordinate  question  whether  there  was 
a  lien  under  the  state  statute,  it  was 
held  (p.  580) :  '^t  seems  to  be  settled  in 
our  jurisprudence  that  so  long  as  Con- 
gress does  not  inteipose  to  regulate  the 
subject,  the  rights  of  materialmen  fur- 
nishing necessaries  to  a  vessel  in  her 
home  port  may  be  regulated  in  each 
state  by  state  legislation."  And  again 
(p.  681) :  "Whatever  may  have  been  the 
origin  of  the  practice,  and  whether  or 
not  it  was  based  on  the  soundest  princi- 
ples, it  became  firmly  settled,  and  it  is 
now  too  late  to  question  its  validity. 
.  .  .  It  would  undoubtedly  be  far 
more  satisfactory  to  have  a  uniform  law 
regulating  such  liens,  but  until  such  a 
law  be  adopted  (supposing  Congress  to 
have  the  power)  the  authority  of  the 
states  to  l^slate  on  the  subject  seems 
to  be  conceded  by  the  uniform  course 
of  decisions." 

[243]  Again,  in  Workman  v.  New 
York,  179  U.  S.  552,  45  L.  ed.  314,  21 
Sup.  Ct.  Rep.  212,  which,  like  The  Lot- 
tawanna, was  a  proceeding  in  admiralty, 
the  court,  in  quoting  the  declarations 
contained  in  that  case  respecting  the 
general  operation  of  the  maritime  law 
throughout  the  navigable  waters  of  the 
United  States,  was  dealing  only  with 
its  application  in  the  courts  of  admi- 
ralty. This  is  plain  from  what  was  said 
as  a  preface  to  the  discussion  (p.  557) : 
''In  examining  the  first  question,  that  is, 
whether  the  local  law  of  New  York  must 
prevail,  though  in  confiict  with  the  mari- 
time law,  it  must  be  borne  in  mind  that 
the  issue  is  not — as  was  the  case  in  De- 
troit V.  Osborne  (1890)  135  U.  S.  492,  34 
L.  ed.  260,  10  Sup.  Ct.  Rep.  1012,— 
whether  the  local  law  governs  as  to  a 
controversy  arising  in  the  courts  of  eom- 
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mon  law  or  of  equity  of  the  Uniteil 
States,  but  does  the  local  law,  if  in  con- 
flict with  the  maritime  law,  control  a 
court  of  admiralty  of  the  United  States 
in  the  administration  of  maritime  rights 
and  duties,  although  judicial  power  with 
respect  to  such  subjects  has  been  ex- 
pressly conferred  by  the  Constitution 
(art.  3,  §  2)  upon  the  courts  of  the 
United  States." 

In  the  argument  of  the  present  case 
and  companion  cases,  emphasis  was  laid 
upon  the  importance  of  uniformity  in 
applying  and  enforcing  the  rules  of  ad- 
miralty and  maritime  law,  because  of 
their  eHeet  upon  interstate  and  foreign 
commerce.  This,  in  my  judgment,  is  a 
matter  to  be  determined  by  Congress. 
Concurrent  jurisdiction  and  optional 
remedies  in  courts  governed  by  different 
systems  of  law  were  familiar  to  the 
framers  of  the  Constitution,  as  they 
were  to  English-speaking  peoples  gener- 
ally. The  judicial  clause  itself  plainly 
contemplated  a  jurisdiction  concurrent 
with  that  of  the  state  courts  in  other 
controversies.  In  such  a  case,  the  op- 
tion of  choosing  the  jurisdiction  is  given 
primarily  for  the  benefit  of  suitors,  not 
of  defendants.  For  extending  it  to  de- 
fendants, removal  proceedings  are  the 
appropriate  means. 

Certainly  there  is  no  greater  need  for 
uniformity  of  [244]  adjudication  in 
cases  such  as  the  present  than  in  cases 
arising  on  land  and  affecting  the  liability 
of  interstate  carriers  to  their  employees. 
And,  although  the  Constitution  contains 
an  express  grant  to  Congress  of  the 
power  to  regulate  interstate  and  foreign 
commerce,  nevertheless,  until  Congress 
had  acted,  the  responsibility  of  inter- 
state carriers  to  their  employees  for  in- 
juries arising  in  interstate  commerce 
was  controlled  by  the  laws  of  the  states. 
This  was  because  the  subject  was  within 
the  police  power,  and  the  divergent  exer- 
cise of  that  power  by  the  states  did  not 
regulate,  but  only  incidentally  affected, 
commerce  among  the  states.  Sherlock 
V.  Ailing,  93  U.  S.  99, 103,  23  L.  ed.  819, 
820;  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  54,  56  L.  ed.  327,  347, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875.  It  required  an 
act  of  Congress  (Act  of  April  22,  1908, 
35  Stat,  at  L.  65,  chap.  149,  Comp.  SUt. 
1916,  §  8657)  to  impose  a  uniform 
measure  of  responsibility  upon  the  car- 
riers in  such  cases.  So,  it  required  an 
act  of  Congress  (the  so-called  Carmack 
Amendment  to  the  Hepburn  Act  of  June 
29,  1906,  34  Stat,  at  L.  584,  595,  chap. 
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3591,  Comp.  Stat.  §§  8563, 8604a,  8604aa) 
to  impose  a  uniform  rale  of  liability  upon 
rail  carriers  for  losses  of  merchandise 
carried  in  interstate  commerce.  Adams 
Exp.  Co.  v.  Croninger,  226  U.  S.  491,  504, 
67  L.  ed.  314,  319,  44  L.R.A.(N.S.)  267, 
33  Sup.  Ct.  Rep.  148.  In  a  great  num- 
ber and  variety  of  cases  state  laws  and 
policies  incidentally  affecting  interstate 
carriers  in  their  commercial  operations 
have  been  sustained  by  this  court,  in  the 
absence  of  conflicting  legislation  by  Con- 
gress. Among  them  are :  Laws  requiring 
locomotive  engineers  to  be  examined  and 
licensed  by  the  state  authorities  (Smith 
V.  Alabama,  124  U.  S.  465,  482,  31  L.  ed. 
508,  513, 1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.Rep.  664);  requiring  such  engineers 
to  be  examined  for  defective  eyesight 
(Nashville,  C.  &  St.  L.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  100,  32  L.  ed.  352, 
354,  2  Inters.  Coul  Rep.  238,  9  Sup.  Ct. 
Rep.  28) ;  requiring  telegraph  companies 
to  receive  despatches  and  transmit  and 
deliver  them  diligently  (Western  U. 
Teleg.  Co.  v.  James,  162  U.  S.  650,  40 
L.  ed.  1105,  16  Sup.  Ct.  Rep.  934) ;  for- 
bidding the  running  of  freight  trains  on 
Sunday  (Hennington  v.  Georgia,  163  U. 
S.  299,  304,  308,  etc.,  41  L.  ed.  166,  169, 
170,  16  Sup.  Ct.  Rep.  1086) ;  regulating 
the  heating  of  passenger  cars  (New 
York,  N.  H.  &  H.  R.  Co.  v.  New  York, 
166  U.  S.  628,  41  L.  ed.  853, 17  Sup.  Ct. 
Rep.  418) ;  [245]  prohibiting  a  railroad 
company  from  obtaining  by  contract  an 
exemption  from  the  liability  which  would 
have  existed  had  no  contract  been  mad«* 
(Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
169  U.  S.  133,  136,  137,  42  L.  ed.  688, 
691,  692,  18  Sup.  Ct.  Rep.  289) ;  a  like 
result  arising  from  the  rules  of  law  en- 
forced in  the  state  courts  in  the  absence 
of  statute  (Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  488,  491,  48  L. 
ed.  268,  272,  273,  24  Sup.  Ct.  Rep.  132) ; 
statutes  prohibiting  the  transportation 
of  diseased  cattle  in  interstate  com- 
merce (Missouri,  K.  &  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  630,  635,  42  L. 
ed.  878,  884,  885,  18  Sup.  Ct.  Rep.  488; 
Reid  V.  Colorado,  187  U.  S.  137, 147, 151, 
47  L.  ed.  108,  114, 115,  23  Sup.  Ct.  Rep. 
92,  12  Am.  Crim.  Rep.  606) ;  statutes  re- 
quiring the  prompt  settlement  of  claims 
for  loss  or  damage  to  freight,  applied 
incidentally  to  interstate  commerce  (At- 
lantic Coast  line  R.  Co.  v.  Mazursky, 
216  U.  S.  122,  54  L.  ed.  4X1,  30  Sup.  Ct. 
Rep.  378) ;  even  since  the  passage  of  the 
Carmack  Amendment  (Misisouri,  K.  &  T. 
R.  Co.  V.  Harris,  234  U.  S.  412,  417,  420, 
58  L.  ed.  1377,  1381,  1382,  L.R.A.1915E, 
942,  34  Sup.  Ct.  Rep.  790);  statutes 
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regulating  the  character  of  headlights 
used  on  locomotives  employed  in  inter- 
state commerce  (Atlantic  Coast  Line  R. 
Co.  V.  Georgia,  234  U.  S.  280,  58  L.  ed. 
1312,  34  Sup.  Ct.  Rep.  829 ;  Vandalia  R. 
Co.  V.  Public  Service  Commission,  242 
U.  S..255,  ante,  276,  37  Sup.  Ct.  Rep. 
93).  All  these  cases  affected  the  re- 
sponsibility of  interstate  carriers.  Un- 
til now  Congress  has  passed  no  act 
concerning  their  responsibility  for  per- 
sonal injuries  sustained  by  passengers 
or  strangers,  or  for  death  resulting 
from  such  injuries,  so  that  these 
matters  still  remain  subject  to  the 
regulation  of  the  several  states.  Wo 
have  held  recently  that  even  the  anti- 
pass  provision  of  the  Hepburn  Act  (34 
Stat,  at  L.  584,  685,  chap.  3591,  §  1, 
Comp.  Stat.  1916,  §  8563)  does  not  de- 
prive a  party  who  accepts  gratuitous 
carriage  in  interstate  commerce  with 
the  consent  of  the  carrier,  in  actual  but 
unintentional  violation  of  the  prohibi- 
tion of  the  act,  of  the  benefit  and  pro- 
tection of  the  law  of  the  state  imposing 
upon  the  carrier  a  duty  to  care  for  his 
safety  (Southern  P.  Co.  v.  Schuyler,  227 
U.  S.  601,  612,  57  L.  ed.  662,  669,  43 
L.R.A.(N.S.)  901,  33  Sup.  Ct.  Rep.  277). 

In  the  very  realm  of  navigation,  the 
authority  of  the  states  to  establish 
regulations  effective  within  their  own 
borders,  in  the  absence  of  exclusive  legis- 
lation by  Congress,  [246]  has  been  rec- 
ognized from  the  beginning  of  our  gov- 
ernment under  the  Constitution.  As  to 
pilotage  regulations,  it  was  recognized 
by  the  first  Congress  (Act  of  August  7, 
1789,  chap.  9,  §  4,  1  Stat,  at  L.  53,  64, 
Rev.  Stat  §  4235,  Comp.  Stat.  1916, 
§  7981),  and  this  court,  in  many  deci- 
sions, has  sustained  local  regulations  of 
that  character  (Cooley  v.  Port  Wardens, 
12  How.  299,  320,  13  L.  ed.  996,  1005; 
Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  459,  17  L.  ed.  805,  807;  Ex  parte 
McNiel,  13  Wall.  236,  241,  20  L.  ed.  624, 
626 ;  Wilson  v.  McNamee,  102  U.  8.  572, 
26  L.  ed.  234;  Olsen  v.  Smith,  195  U.  8. 
332,  341,  49  L*.  ed.  224,  229,  25  Sup.  Ct. 
Rep.  52;  Anderson  v.  Pacific  Coast  S.  S. 
Co.  225  U.  S.  187,  195,  56  L.  ed.  1047, 
1051,  32  Sup.  Ct.  Rep.  625). 

It  is  settled  that  a  state,  in  tho 
absence  of  conflicting  legislation  by  Con- 
gress, may  construct  dams  and  bridges 
across  navigable  streams  within  its 
limits,  notwithstanding  an  interference 
with  accustomed  navigation  may  result. 
Wilson  V.  Black  Bird  Creek  Marsh  Co. 
2  Pet.  245,  252,  7  L.  ed.  412,  414;  GU- 
man  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96;  Pound  v.  Turck,  95  U.  S.  469,  24 
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L.  ed.  525;  Escanaba  &  L.  M.  Transp. 
Co.  V.  Chicago,  107  U.  S.  678,  683,  27 
L.  ed.  442,  445,  2  Sup.  Ct.  Rep.  185; 
Cardwell  v.  American  River  Bridge  Co. 
113  U.  S.  205,  208,  28  L.  ed.  959,  960, 
5  Sup.  Ct.  Rep.  423;  Hamilton  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  119  U.  .'3.  280,  30 
L.  ed.  393,  7  Sup.  Ct.  Rep.  206;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U. 
S.  1,  8,  31  L.  ed.  629,  631,  8  Sup.  Ct. 
Rep.  811 ;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Ohio,  165  U.  S.  365,  41  L.  ed.  747,  17 
Sup.  Ct.  Rep.  357 ;  Manigault  v.  Springs, 
199  U.  S.  473,  478,  50  L.  ed.  274,  277,  26 
Sup.  Ct.  Rep.  127. 

So,  as  to  harbor  improvements  (Mo- 
bile County  V.  Kimball,  102  U.  S.  691, 
697,  26  L.  ed.  238,  239) ;  improvements 
and  obstructions  to  navigation  (Huse  v. 
Glover,  119  U.  S.  543,  548,  30  L.  ed.  487, 
490,  7  Sup.  Ct.  Rep.  313 ;  Leovy  v.  Unit- 
ed States,  177  U.  S.  621,  625,  44  L. 
ed.  914,  916,  20  Sup.  Ct.  Rep.  797; 
Cunmiings  v.  Chicago,  188  U.  S.  410,  427, 
47  L.  ed.  525,  530,  23  Sup.  Ct.  Rep.  472) ; 
inspection  and  quarantine  laws  (Gibbons 
V.  Ogden,  9  Wheat.  1,  203,  6  L.  ed.  23, 
71) ;  wharfage  charges  (Keokuk  North- 
em  Line  Packet  Co.  y.  Keokuk,  95  U. 
S.  80,  24  L.  ed.  377;  Cincinnati,  P.  B. 
S.  &  P.  Packet  Co.  v.  Catlettsburg,  105 
U.  S.  559,  563,  26  L.  ed.  1169,  1171; 
Parkersburg  &  0.  River  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  691,  702,  27  L. 
ed.  584,  588,  2  Sup.  Ct.  Rep.  732; 
Ouachita  &  M.  River  Packet  Co.  v. 
Aiken,  121  U.  S.  444,  447,  30  L.  ed.  976, 
977,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct. 
Rep.  907) ;  tolls  for  the  use  of  an  im- 
proved waterway  (Sands  v.  Manistee 
River  Improv.  Co.  123  U.  S.  288,  295,  31 
L.  ed.  149,  151,  8  Sup.  Ct.  Rep.  113). 

So,  of  provisions  fixing  the  tolls  for 
transportation  upon  an  interstate  ferry 
(Port  Richmond  &  B.  P.  Perry  Co.  v. 
Hudson  County,  234  U.  S.  317,  331,  58 
L.  ed.  1330,  1336,  34  Sup.  Ct.  Rep.  821), 
or  upon  vessels  plying  between  [247] 
two  ports  located  within  the  same  state 
(Wilmington  Transp.  Co.  v.  Railroad 
Commission,  236  U.  S.  151;  156,  59  L.  ed. 
508,  517,  P.U.R.1915A,  845,  35  Sup.  Ct. 
Rep.  276). 

In  each  of  these  cases,  except  the  last, 
which  related  to  intrastate  transport,  the 
state  regulation  had  an  incidental  effect 
upon  the  very  conduct  of  navigation  in 
interstate  or  foreign  commerce.  If  in 
such  cases  the  states  possess  the  power 
of  regulation  in  the  absence  of  incon- 
sistent action  by  Congress,  much  more 
clearly  do  they  possess  that  power  where 
Congress  is  silent,  with  respect  to  a  lia- 
bility which  arises  but  casually,  through 
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the  accidental  injury  or  death  of  an  em- 
ployee engaged  in  a  maritime  occupa- 
tion. 

Indeed,  with  respect  to  injuries  that 
result  in  death,  it  already  is  settled  that 
although  the  general  maritime  law,  like 
the  common  law,  afforded  no  civil  reme- 
dy for  death  by  wrongful  act  (The  Har- 
risburg,  119  U.  S.  199,  30  L.  ed.  358, 
7  Sup.  Ct.  Rep.  140;  The  Alaska,  130  U. 
S.  201,  209,  32  L.  ed.  923,  925,  9  Sup. 
Ct.  Rep.  461),  yet  a  right  of  action 
created  by  statute  is  enforceable  in  a 
state  court  although  the  tort  was  com- 
mitted upon  navigable  water  (Amencan 
S.  B.  Co.  V.  Chase,  16  Wall.  522,  533, 
21  L.  ed.  369,  372;  Sherlock  v.  Ailing,  93 
U.  S.  99,  104,  23  L.  ed.  819,  820),  and 
the  liability  arising  out  of  a  state  stat- 
ute in  such  a  case  will  be  recognized 
and  enforced  in  the  admiralty  (The 
Hamilton  (Old  Dominion  S.  S.  Co.  v. 
Gilmore)  207  U.  S.  398,  52  L.  ed.  264,  28 
Sup.  Ct.  Rep.  133),  although  not  by  pro- 
ceeding in  rem  unless  the  statute  ex- 
pressly creates  a  lien  (The  Corsair 
(Barton  v.  Brown)  145  U.  S.  335,  347,  36 
L.  ed.  727,  731,  12  Sup.  Ct.  Rep.  949). 

In  Sherlock  v.  Ailing,  supra,  which 
was  an  action  in  a  state  court,  and  based 
upon  a  state  statute,  to  recover  damages 
for  a  death  by  wrongful  act,  occurring 
in  interstate  navigation,  it  was  contend- 
ed that  the  statute  could  not  be  applied 
to  clises  where  the  injury  was  caused  by 
a  marine  tort,  without  interfering  with 
the  exclusive  regulation  of  commerce 
vested  in  Congress.  The  court,  after  de- 
claring that  any  regulation  by  Congress, 
or  the  liability  for  its  infringement, 
would  be  exclusive  of  state  authority, 
proceeded  to  say,  by  Mr.  Justice  Field 
(93  U.  S.  104) :  "But  with  reference  to 
a  great  variety  of  matters  touching  the 
[248]  rights  and  liabilities  of  persons 
engaged  in  commerce,  either  as  owners 
or  navigators  of  vessels,  the  laws  of  Con- 
gress are  silent,  and  the  laws  of  the 
state  govern.  The  rules  for  the  acquisi- 
tion of  property  by  persons  engaged  in 
navigation,  and  for  its  transfer  and  de- 
scent, are,  with  some  exceptions,  those 
prescribed  by  the  state  to  which  the  ves- 
sels belong;  and  it  may  be  said,  general- 
ly, that  the  legislation  of  a  state,  not  di- 
rected against  commerce  or  any  of  its 
regulations,  but  relating  to  the  rights, 
duties,  and  liabilities  of  citizens,  and 
only  indirectly  and  remotely  affecting 
the  operations  of  commerce,  is  of  obliga- 
tory force  upon  citizens  within  its  terri- 
torial jurisdiction,  whether  on  land  or 
water,  or  engaged  in  commerce,  foreign 
or  interstate,  or  in  any  other  pursuit. 
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In  our  judgmenti  the  statutoof  Indiana 
falls  under  this  class.  Until  Congress, 
therefore,  makes  some  reflation  touch- 
ing the  liability  of  parties  for  marine 
torts  resulting  in  the  death  of  the  per- 
sons injured,  we  are  of  opinion  that  the 
statute  of  Indiana  applies/'  etc. 

I  deem  The  Hamilton,  supra,  to  be  a 
controlling  authority  upon  the  question 
now  presented.  It  was  there  held,  not 
only  that  the  constitutional  grant  of 
admiralty  jurisdiction,  followed  and  con- 
strued by  the  Judiciary  Act  of  1789, 
leaves  open  the  common-law  jurisdiction 
of  the  state  courts  over  torts  committed 
at  sea,  but  also  that  it  leaves  the  states 
at  liberty  to  change  the  law  respecting 
such  torts  by  legislation,  as  by  a  statute 
creating  a  liability  for  death  by  wrongful 
act,  which  was  the  particular  legisla- 
tion there  in  question. 

To  what  extent  uniformity  of  decision 
should  result  from  the  grant  of  jurisdic- 
tion to  the  courts  of  the  United  States 
concurrent  with  that  of  the  state  courts 
is  a  subject  that  repeatedly  has  been 
under  consideration  in  this  court,  but 
it  never  has  been  held  that  the  jurisdic- 
tional grant  required  state  courts  to  con- 
form their  decisions  to  those  of  the 
United  States  courts.  The  doctrine 
clearly  [249]  deducible  from  the  cases 
is  that,  in  matters  of  commercial  law 
and  general  jurisprudence,  not  subject 
to  the  authority  of  Congress,  or  where 
Congress  has  not  exercised  its  authority, 
and  in  the  absence  of  state  legislation, 
the  Federal  courts  will  exercise  an  inde- 
pendent judgment  and  reach  a  conclu- 
sion upon  considerations  of  right  and 
justice  generally  applicable,  the  Federal 
jurisdiction  having  been  established  for 
the  very  purpose  of  avoiding  the  influ- 
ence of  local  opinion;  but  that  where  the 
state  has  legislated,  its  will,  thus  de- 
clared, is  binding,  even  upon  the  Fed- 
eral courts,  if  it  be  not  inconsistent  with 
the  expressed  will  of  Congress  respect- 
ing a  matter  that  is  within  its  constitu- 
tional power.  The  doctrine  concedes  as 
much  independence  to  the  courts  of  the 
states  as  it  reserves  for  the  courts  of  the 
Union.  Burgess  v.  Seligraan,  107  U.  S. 
20,  33,  34,  27  L.  ed.  359,  365,  2  Sup.  Ct. 
Rep.  10;  East  Alabama  R.  Co.  v.  Doe,  114 
U.  S.  340,  353,  29  L.  ed.  136,  140,  5  Sup. 
Ct.  Rep.  869;  Gibson  v.  Lyon,  115  U.  S. 
439,  446,  29  L.  ed.  440,  442,  6  Sup.  Ct. 
Rep.  129;  Anderson  v.  Santa  Anna,  116 
U.  S.  356,  362,  29  L.  ed.  633,  635,  6  Sup. 
Ct.  Rep.  413;  Baltimoro  &  0.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  372,  37  L.  ed.  772, 
775,  13  Sup.  Ct.  Rep.  914;  Folsom  v. 
Township  96,  159  U.  S.  611,  625,  40  L. 
61  li.  ed. 


ed.  278,  283, 16  Sup.  Ct.  Rep.  174;  Stanly 
County  V.  Coler,  190  U.  S.  437,  444,  47 
L.  ed.  1126,  1131,  23  Sup.  Ct.  Rep.  811; 
Kuhn  V.  Fairmont  Coal  Co.  215  U.  S. 
349,  357,  360,  54  L.  ed.  228,  233,  234,  30 
Sup.  Ct.  Rep.  140. 

In  Baltimore  &  0.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  372,  37  L.  ed.  77?,  775, 
13  Sup.  Ct.  Rep.  914,  the  court  had  un- 
der review  the  judgment  of  a  circuit 
court  of  the  United  States  in  an  action 
by  a  locomotive  fireman  injured  through 
negligence  of  the  engineer.  The  cause 
of  action  arose  in  the  state  of  Ohio,  and 
the  question  presented  was  whether  the 
engineer  and  the  fireman  were  fellow 
servants.  Under  the  decisions  of  the 
Ohio  courts  they  were,  but  this  court 
held  that,  as  there  was  no  state  statute, 
the  question  should  not  be  treated  as  a 
question  of  local  law,  to  be  settled  by 
an  examination  merely  of  the  decisions 
of  the  state  court  of  last  resort,  but 
should  be  determined  upon  general 
principles;  the  courts  of  the  United 
States  being  under  an  obligation  to  exer- 
cise an  independent  judgment.  The 
court,  by  Mr.  Justice  Brewer,  said  (149 
U.  S.  378) :  "There  is  no  question  as  to 
[250]  the  power  of  the  states  to  legis- 
late and  change  the  rules  of  the  common 
law  in  this  respect,  as  in  others;  but,  in 
the  absence  of  such  legislation,  the  ques- 
tion is  one  determinable  only  by  the  gen- 
eral principles  of  that  law.  Further 
than  that,  it  is  a  question  in  which  the 
nation  as  a  whole  is  interested.  It  enters 
into  the  commerce  of  the  country.  Com- 
merce between  the  states  is  a  matter  of 
national  regulation,  and  to  establish  it 
as  such  was  one  of  the  principal  causes 
which  led  to  the  adoption  of  our  Con- 
stitution." 

In  other  words,  the  general  effect  of 
the  question  upon  interstate  commerce 
rendered  it  one  of  the  class  that  called 
for  the  application  of  general  principles; 
nevertheless,  state  legislation  would  be 
controlling — in  the  absence  of  valid  leg- 
islation by  Congress,  of  course. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Solan,  169  U.  S.  133,  136,  137,  42  L.  ed. 
688,  691,  692,  18  Sup.  Ct.  Rep.  289,  the 
doctrine  was  concisely  stated  by  Mr. 
Justice  Gray,  speaking  for  the  court,  as 
follows  (169  U.  S.  136) :  "The  question 
of  the  right  of  a  railroad  corporation 
to  contract  for  exemption  from  liability 
for  its  own  negligence  is,  indeed,  like 
other  questions  affecting  its  liability  as 
a  common  carrier  of  goods  or  passengers, 
one  of  those  questions  not  of  merely 
local  law,  but  of  commercial  law  or  gen- 
eral   jurisprudence,    upon    which    this 
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oonrti  in  the  absence  of  express  statute 
regulating  the  subject,  will  exercise  its 
own  judgment,  uncontrolled  by  the  deci- 
sions of  the  courts  of  the  state  in  which 
the  cause  of  action  arises.  But  the  law 
to  be  applied  is  none  the  less  the  law  of 
the  state,  and  may  be  changed  by  its 
legislature,  except  so  far  as  restrained 
by  the  Constitution  of  the  state  or  by 
the  Constitution  or  laws  of  the  United 
States." 

I  freely  concede  the  authority  of  Con- 
gress to  modify  the  rules  of  maritime 
law  80  far  as  they  are  administered  in 
the  Federal  courts,  and  to  make  them 
binding  upon  the  courts  of  the  states  so 
far  as  they  affect  interstate  or  inter- 
national relations,  or  regulate  '^com- 
merce with  foreign  [251]  nations,  and 
among  the  several  states,  and  with  the 
Indian  tribes."  What  I  contend  is  that 
the  Constitution  does  not,  proprio  vigore, 
impose  the  maritime  law  upon  the  states 
except  to  the  extent  that  the  admiralty 
jurisdiction  was  exclusive  of  the  courts 
of  common  law  before  the  Constitution: 
that  is  to  say,  in  the  prize  jurisdiction, 
and  the  peculiar  maritime  process  in 
rem;  and  that  as  to  civil  actions  in  per- 
sonam having  a  maritime  origin,  the 
courts  of  the  states  are  left  free,  except  as 
Congress,  by  legislation  passed  within  its 
legitimate  sphere  of  action,  may  control 
them;  and  that  Congress,  so  far  from  en- 
acting legislation  of  this  character,  has 
from  the  beginning  left  the  state  courts 
at  liberty  to  apply  their  own  systems  of 
law;  in  those  cases  where,  prior  to  the 
Constitution,  they  had  concurrent  juris- 
diction with  the  admiralty,  for  the  sav- 
ing clause  in  the  Judiciary  Act  necessa- 
rily has  this  effect. 

Surely  it  cannot  be  that  the  mere 
grant  of  judicial  power  in  admiralty 
oases,  with  whatever  general  authority 
over  the  subject-matter  can  be  raised 
by  implication,  can,  in  the  absence  of 
legislation,  have  a  greater  effect  in  limit- 
ing the  legislative  powers  of  the  states 
than  that  which  resulted  from  the 
express  grant  to  Congress  of  an  author- 
ity to  regulate  interstate  commerce, — 
the  limited  effect  of  which,  in  the  absence 
of  legislation  by  Congress,  we  already 
have  seen.  The  prevailing  opinion  prop- 
erly holds  that,  under  the  circumstance:) 
of  the  case  at  bar,  although  plaintiff 
in  error  was  engaged  in  interstate  com- 
merce, and  the  deceased  met  his  death 
while  employed  in  such  commerce,  the 
provisions  of  the  Federal  Employers' 
Liability  Act  (April  22,  1908,  35  Stat, 
at  L.  65,  chap.  149,  Comp.  Stat.  1916, 
§  8657)  do  not  apply,  because  they  cover 
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only  railrc^d  operations  and  work  con- 
nected therewith,  whereas  the  deceased 
was  employed  upon  an  ocean-going  ship. 
In  effect  it  holds  also  that,  in  the  absence 
of  applicable  legislation  by  Congress,  the 
express  grant  of  authority  to  regulate 
such  commerce,  as  contained  in  the  Con- 
stitution, does  not  exclude  the  operation 
of  the  [252]  state  law.  It  seems  to  me 
a  curious  inconsistency  to  hold,  at  the 
same  time,  that  the  rules  of  the  mari- 
time law  exclude  the  operation  of  a  state 
statute  without  action  by  Congress, 
although  the  Constitution  eontains  no 
express  grant  of  authority  to  establish 
rules  of  maritime  law,  and  the  authority 
must  be  implied  from  the  mere  constitu- 
tional grant  of  judicial  power  over  the 
subject-matter;  and,  most  remarkable, 
that  this  result  is  reached  in  the  face  of 
the  fact  that  the  judicial  power  in  eases 
of  admiralty  jurisdiction  has  been  put 
into  effect  by  Congress  subject  to  an  ex- 
press reservation  of  the  previous  concur- 
rent jurisdiction  of  the  courts  of  law 
over  actions  of  this  character.  This,  be- 
sides ignoring  the  reservation,  gives  a 
greater  potency  to  an  implied  power  than 
to  a  power  expressly  conferred, 

The  effect  of  the  present  decision  can- 
not logically  be  confined  to  cases  that 
arise  in  interstate  or  foreign  commerce. 
It  seems  to  be  thought  that  the  admiralty 
jurisdiction  of  the  United  States  ha.<i 
limits  coextensive  with  the  authority  of 
Congress  to  regulate  commerce.  But  this 
is  not  true.  The  civil  jurisdiction  in  ad- 
miralty in  cases  ex  contractu  is  depend- 
ent upon  the  subject-matter;  in  cases  ex 
delicto  it  is  dependent  upon  locality.  In 
cases  of  the  latter  class,  if  the  cause  of 
action  arise  upon  navigable  waters  of 
the  United  States,  even  though  it  be 
upon  a  vessel  engaged  in  commerce  whol- 
ly intrastate,  or  upon  one  not  engaged  in 
commerce  at  all,  or  (probably)  not  upon 
any  vessel,  the  maritime  courts  have 
jurisdiction.  The  Genesee  Chief  v.  Fitz- 
hugh,  12  How.  443,  462,  13  L.  ed.  1058, 
1062;  The  Commerce  (Commercial 
Tran^.  Co.  v.  Fitzhugh)  1  Black,  674, 
678,  579, 17  L.  ed.  107,  109;  The  Belfast, 
7  Wall.  624,  636,  638,  640,  19  L.  ed.  266, 
269-271 ;  Ex  parte  Boyer,  109  U.  S.  629, 
632,  27  L.  ed.  1056,  1067,  3  Sup.  Ct. 
Rep.  434;  Re  Garnett,  141  U.  S.  1,  16, 
17,  35  L.  ed.  631,  634,  635,  11  Sup.  Ct. 
Rep.  840.  It  results  that  if  the  constitu- 
tional grant  of  judicial  power  to  the 
United  States  in  cases  of  admiralty  and 
maritime  jurisdiction  is  held  by  infer- 
ence to  make  the  rules  of  decision  that 
prevail  in  the  courts  of  admiralty  bind- 
ing proprio  vigore    upon    [253]    state 
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courts  exercising  a  concurrent  jurisdic- 
tion in  cases  of  maritime  origin,  the 
effect  will  be  to  deprive  the  several  states 
of  their  police  power  over  navigable 
waters  lying  wholly  within  their  re- 
spective limits,  and  of  their  authority  to 
regulate  their  intrastate  commerce  so  far 
as  it  is  carried  upon  navigable  waters. 

The  following  additional  consideration 
is  entitled  to  great  weight:    The  same 
Judiciary  Act  which,  in  its  9th  section, 
conferred  upon  the  district  courts  of  the 
United  States  original  cognizance  of  civil 
causes  of  admiralty  and  maritime  juris- 
diction, saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it,  in 
its  25th  section  allowed  a  writ  of  error 
from  this  court  to  review  the  final  judg- 
ment or  decree  of  a  state  court  of  last 
resort  resulting  from  a  decision  over- 
ruling any  special  claim  of  right,  priv- 
ilege,   or    exemption    based    upon    the 
construction  of  any  claoBe  of  the  Consti- 
tution or  statutes  of  the  United  States. 
By    later    legislation    the    review    was 
broadened   (Act  of  February  5,  1867, 
chap.  28,  §  2,  14  Stat  at  L.  385,  386, 
§  709,  Rev.  Stat  §  237,  Judieial  Code, 
36  Stat  at  L.  1156,  chap.  231,  Comp. 
Stat.  1916,  §  1214),  and  by  recent  legis- 
lation the  writ   of  certiorari   has  been 
substituted  for  the  writ  of  error  in  many 
cases  (Act  of  September  6,  1916,  chap. 
448,  39  Stat,  at  L.  726,  Comp.  Stat.  1916, 
§  1207).    But,  at  all  times,  the  right  to 
review  in  this  court  the  decisions  of  the 
state  courts  upon  questions  of  Federal 
law  has  existed,  so  that  if,  by  the  true 
construction  of  art.  3,  §  2,  of  the  Consti- 
tution, or  of  §  9  of  the  Judiciary  Act  of 
1789,  it  had  been  the  right  of  parties 
suing  or  sued  ii;i  state  courts  upon  causes 
of  action,  of  a  maritime  nature  to  insist 
that  their  cases  should  be  determined 
according  to  the  rules  of  decision  found 
in  the  law  maritime,  this  right  or  im- 
munity might  have  been  asserted  as  a 
Federal  right,  and  its  denial  made  the 
ground  of  a  review  of  the  resulting  judg- 
ment, under  a  writ  of  error  (or,  now,  a 
writ  of  certiorari)  from  this  court  to  the 
state  court  of  last  resort.    Yet,  until  the 
present     case,    and     others     submitted 
[254]  at  the  same  time,  the  reported 
decisions  of  this  court  show  not  a  trace 
of  any  such  question  raised.    1  can  con- 
ceive of  no  stronger  evidence  to  prove 
that  from  the  foundation  of  the  govern- 
ment until  the  present  time  it  has  been 
the    opinion    of   the    bar   and    of    the 
judiciary,  in  the  state  courts  as  well  as 
in  the  courts  of  the  United  States,  that 

it  was  not  the  right  of  parties  suing  or 
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sued  in  state  courts  of  law  or  equity  upon 
causes  of  action  arising  out  of  maritime 
affairs,  to  have  them  decided  according 
to  the  principles  that  would  have  con- 
trolled the  decision  had  the  suits  been 
brought  in  the  admiralty  oourts. 

There  is  no  doubt  that,  throughout  the 
entire  life  of  the  nation  under  the  Con- 
stitution, state  courts  not  only  have  ex> 
erciaed  concurrent  jurisdiction  with  the 
courts  of  admiralty  in  actions  ex  con- 
tractu arising  out  of  maritime  transac- 
tions, and  in  actions  ex  delicto  arising 
upon  the  navigable  waters,  but  that,  in 
exercising  such  jurisdiction,  they  have, 
without  challenge  until  now,  adopted  as 
rules  of  decision  their  local  laws  and 
statutes,  recognizing  no  obligation  of  a 
Federal  nature  to  apply  the  law  mari- 
time. State  courts  of  last  resort,  in  sev- 
eral recent  cases,  have  had  occasion  to 
consider  the  precise  contention  now  made 
by  plaintiff  in  error,  and  upon  full  con- 
sideration have  rejected  it.  Ldndstrom 
V.  Mutual  S.  S.  Co.  132  Minn.  328, 
L.R.A.1916D,  935, 156  N.  W.  669;  Nortli 
Pacific  S.  S.  Co.  V.  Industrial  Acci.  Com- 
mission, —  Cal.  — ,  163  Pac.  199;  Ken- 
nerson  v.  Thames  Towboat  Co.  89  Conn. 
367,  373,  L.R.A.1916A,  436,  94  Atl.  372. 
See  also  Walker  v.  Clyde  S.  S.  Co.  215 
N.  Y.  529,  531,  109  N.  E.  604,  Ann.  Cas. 
1916B,  87 ;  Jensen  v.  Southern  P.  Co.  21o 
N.  Y.  514,  L.R.A.1916A,  403,  109  N.  E. 
600,  Ann.  Cas.  1916B,  276,  9  N.  C.  C.  A. 
286  (this  case).  I  have  found  no  case  to 
the  contrary  except  a  decision  by  the 
United  States  district  court  for  the 
northern  district  of  Ohio  in  Schuede  v. 
Zenith  S.  S.  Co.  216  Fed.  566,  now  under 
consideration  by  this  court.  The  reason- 
ing is  unsatisfactory,  and  it  was  repudi- 
ated in  Keithley  v.  North  Pacific  S.  S. 
Co.  232  Fed.  255,  259. 

I  may  remark,  in  closing,  that  there 
is  no  conflict  between  [255]  the  New- 
York  Workmen's  Compensation  Act  and 
the  acts  of  Congress  for  limiting  the  lia- 
bility of  shipowners  (Rev.  Stat  §§  4283- 
4285,  Comp.  Stat.  1916,  §§  8021-8023; 
Act  of  June  26,  1884,  chap.  121,  §  18, 
23  Stat  at  L.  53,  57,  Comp.  Stat.  1916, 
§§7707,8028).  So  long  as  the  aggregate 
liabilities  of  the  owner,  including  that 
under  the  New  York  law,  do  not  amount 
to  as  much  as  the  interest  of  the  owner 
in  the  vessel  and  freight  pending,  the 
act  of  Congress  does  not  come  into  play. 
Where  it  does  apply,  it  reduces  all  lia- 
bilities proportionally,  under  whatever 
law  arising;  the  liability  under  the  New 
York  law  along  with  the  others.  Butler 
V.  Boston  &  S.  S.  S.  Co.  130  U.  S.  527, 
552,  558,  32  L.  ed.  1017,  1022,  1024,  9 
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Sup.  Gt.  Rep.  612;  The  Hamilton  (Old 
Dominion  S.  S.  Co.  v.  Qilmore)  207 
U.  S.  398,  406,  52  L.  ed.  264,  270,  28 
Sup.  Ct.  Rep.  133;  Richardson  v.  Har- 
mon, 222  U.  S.  96,  104,  105,  56  L.  ed. 
110,  113,  114,  32  Sup.  Ct.  Rep.  27. 

Mr.  Justice  Brandeis  and  Mr.  Justice 
Clarke  concur  in  the  dissent,  both  upon 
the  grounds  stated  by  Mr.  Justice 
Holmes  and  upon  those  stated  by  Mr. 
Justice  Pitney. 


CLYDE  STEAMSHIP  COMPANY,  Plff.  in 

Err., 

V. 

WILLIAM   ALFRED   WALKER. 

(See  S.  C.  Reporter's  ed.  255-258.) 

This  case  ia  goYerned  by  the  decision  in 
Southern  Pacific  Company  y.  Jensen,  ante, 
1086. 

[No.  281.] 

Argued  February  28,  1016.  Restored  to 
docket  for  reargument  November  13, 
1916.  Reargued  January  31  and  Febru- 
ary 1,  1917.     Decided  May  21,  1917. 

IN  ERROR  to  the  Supreme  Court,  Ap- 
pellate Division,  Third  Judicial  De- 
partment, of  the  State  of  New  York,  to 
review  a  judgment,  affirmed  by  the  Court 
of  Appeals  of  that  state,  approving  an 
award  by  the  state  Worlanen's  Compen- 
sation Commission  to  a  longshoreman 
injured  on  an  ocean-going  steamship. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  in  court  of  appeals^  215 
N.  Y.  529,  109  N.  E.  604,  Ann.  Cas. 
1916B,  87. 

The  facts  are  stated  in  the  opinion, 

Mr.  Norman  B.  BBecher  argued  the 
cause,  and,  with  Mr.  Ray  Rood  Allen, 
liled  a  brief  for  plaintiff  in  error. 

Mr.  £.  Olarence  Aiken  argued  the 
cause,  and,  with  Mr.  Harold  J.  Hinman 
and  Mr.  Egburt  E.  Woodbury,  Attorney 
General  of  New  York,  filed  a  brief  for 
defendant  in  error. 

For  their  contentions,  see  their  briefs 
as  reported  in  Southern  P.  Co.  v.  Jen- 
sen, ante,  1086. 

Mr.  Justice  McBesrnolds  delivered  the 
opinion  of  the  court: 

Purporting  to  proceed  under  the 
Workmen's  Compensation  Law  of  New 
York  (Consol.  Laws,  chnp.  67),  the  State 
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Commission  on  September  3, 1914,  made 
an  award  to  defendant  in  error.  Walker. 

It  found : 

"1.  William  Alfred  Walker,  a  claim- 
ant, is  a  longshoreman,  residing  at  151 
West  133d  street.  New  York  city.  Prior 
to  July  1,  1914,  he  was  employed  in  the 
city  of  New  York  by  the  Clyde  Steam- 
ship Company  for  longshore  work.  He 
was  injured  on  July  L  1914,  while  in 
the  employ  of  the  Clyde  Steamship 
Company  as  a  longshoreman. 

''2.  The  Clyde  Steamship  Company  is 
a  corporation  organized  and  existing  un- 
der the  laws  of  Maine,  where  it  has  its 
principal  office.  It  also  has  an  office  at 
Pier  36,  North  river. 

"3.  During  the  discharge  of  the  Che- 
rokee and  at  the  time  of  the  accident, 
the  claimant  was  on  board  the  steam- 
ship Cherokee,  owned  and  operated  by 
the  Clyde  Steamship  Company.  During 
the  year  prior  to  the  accident.  Walker 
had  been  employed  from  time  to  time 
by  the  Clyde  Steamship  Company  and 
could  have  been  assigned  to  work  upon 
the  pier.  The  Cherokee  was,  at  the  time 
of  the  accident,  moored  to  and  along- 
side Pier  37,  North  [257]  river.  New 
York  city,  lying  in  navigable  waters  of 
the  Hudson  river.  Said  pier  is  leased 
by  Clyde  Steamship  Company  from  the 
city  of  New  York. 

''4.  While  claimant  was  hooking  the 
rope  of  a  derrick  into  a  load  of  lumber 
in  the  between  decks  of  said  vessel,  for 
the  purpose  of  unloading  it  from  that 
vessel,  his  hand  was  jammed  against  the 
lumber,  resulting  in  laceration  of  the 
second  finger  of  the  left  hand.  Claimant 
was  disabled  by  reason  of  the  injury* 
from  July  1,  1914,  to  July  22,  1914, 
returning  to  work  upon  -the  latter  date. 

"5.  The  business  of  the  Clyde  Steam- 
ship Company  in  this  state  consists  sole- 
ly of  canning  passengers  and  merchan- 
dise to  New  York  from  other  states, 
and  carrying  passengers  and  merchan- 
dise from  New  York  to  other  states. 
All  cargo  on  board  the  Cherokee,  in- 
cluding the  lumber  aforesaid,  had  been 
taken  on  board  in  the  state  of  North 
Carolina,  and  carried  by  water  to  New 
York,  and  was  there  unloaded  from  the 
steamship  Cherokee.  The  claimant  was 
engaged  solely  in  handling  said  lumber. 

"6.  The  injury  was  an  accidental  in- 
jury and  arose  out  of  and  in  the  course 
of  the  employment  of  claimant  by  the 
Clyde  Steamship  Company.  The  injury 
did  not  result  solely  from  the  intoxica- 
tion of  the  injured  employee  while  on 
duty,   and  was  not  occasioned  by   the 
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wilful  intention  of  the  injured  employee 
to  bring  about  the  injury  or  death  of 
himself  or  another. 

"7.  The  average  weekly  wage  of  claim- 
ant was  $17.30." 

Without  opinion  the  appellate  division 
affirmed  the  award,  and  this  action  was 
approved  by  the  court  of  appeals.  215 
N.  Y.  529,  109  N.  E.  604,  Ann.  Cas. 
1916B,  87. 

In  Southern  P.  Co.  v.  Jensen,  just  de- 
cided [244  U.  S.  205,  ante,  1086,  37  Sup. 
Ct.  Rep.  524],  we  considered  and  dis- 
posed of  the  fundamental  question  here 
involved.  The  legislature  exceeded  its 
authority  in  attempting  to  extend  the 
statute  to  conditions  like  those  which 
the  record  discloses. 

The  judgment  of  the  court  below  must 
be  reversed  and  [258]  the  cause  re- 
manded for  further  proceedings  not  in- 
consiBtent  with  our  opinion  in  the  for- 
mer case. 

Beversed. 

Dissenting:  Mr.  Justice  Holmes,  Mr. 
Justice  Pitney,  Mr.  Justice  Brandeis, 
and  Mr.  Justice  Olarke. 


PATRICK  SUTTON,  Plff.  In  Rrr., 

V. 

STATE  OF  NEW  JERSEY.    (No.  189.) 


FRANK  MIHM,  Plff.  in  Err., 

V. 

STATE  OF  NEW  JERSEY.   (No.  100.) 

(See  S.  a  Reporter's  ed.  258-261.) 

Constitiitional  law  —  police  power  —  re* 
quiring  street  railways  to  carry  po- 
lice officers  free  ^  reserved  power  to 
amend  corporate  ciiarter. 

The  requirement  of  N.  J.  Laws  1912, 

JK  235,  that  street  railwav  companies  grant 
ree  transportation  to  eit^  deteoUves  not 
in  uniform  when  in  the  discharge  of  their 
publio  duties,  cannot  be  said  to  contravene 
United  SUtes  Oonsi.  14th  Amende  as  being 
an  arbitrary  or  unreasonable  ezerdse  of  the 
police  power,— especially  where  the  charter 
«f  the  street  railway  company  in  question 
was,  under  N.  J.  Const  art  4,  §  7,  par.  11, 
and  N.  J.  Laws  1846,  p.  17,  subject  to  altera- 
tion, in  the  discretion  of  the  legislature. 
PTor  other  cmies,  see  ConfltitutioDnl  Law,  IT. 
«^  2;  IT.  b,  4,  in  Dig.  Sup.  Ct.  190S.] 

[Nob.  189,  100.] 

Argued  and  submitted  April  20,  1017.    De- 
cided May  21,  1017. 

TWO  WRITS  of  Error  to  the  Court  of 
Error  and  Appeals  of  the  State  of 
New  Jersey  to  review  judgments  which 
•1  li.  ed. 


af&rmed  judgments  of  the  Supreme  Court 
of  that  state,  affirming  convictions  in  the 
F««t  Criminal  Court  of  Jersey  City  of 
violations  of  a  state  statute  requiring 
street  railway  companies  to  carry  police 
officers  free.    Affirmed. 

See  same  case  below,  in  No.  189,  87 
N.  J.  L.  192,  L.R.A.— ,  — ,  94  Atl.  788; 
in  No.  190,  87  N.  J.  L.  332,  94  Atl.  789. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Bergen  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

It  is  beyond  the  power  of  the  legisla- 
ture of  New  Jersey  to  compel  street 
railway  companies  to  earry  individuals 
or  classes  of  passengers  without  pay- 
ment of  fare. 

Wilson  V.  United  Traction  Go.  72  App. 
Div.  233,  76  N.  Y.  Supp.  203 ;  Re  Gard- 
ner, 84  Kan.  264,  33  L.R.A.(N.S.)  956, 
113  Pae.  1054;  Atchison,  T.  &  S.  F.  B. 
Co.  V.  Campbell,  61  Kan.  439,  48  L.B.A. 
251,  78  Am.  St  Rep.  328,  59  Pac.  1051 ; 
McCuUy  V.  Chicago,  B.  &  Q.  B.  C6.  212 
Mo.  1, 110  S.  W.  711 ;  George  v.  Chieago, 
R.  L  &  P.  B.  Co.  214  Mo.  551,  127  Am. 
St.  Bep.  690,  113  S.  W.  1099;  Elliott, 
Bailroads,  §  672. 

Statutes  requiring  the  issuance  of 
mileage  tickets,  at  less  than  standard 
rates,  have  also  been  held  unconstitu- 
tional for  the  reason  that  their  effect 
is  to  take  the  property  of  railroad  com- 
panies without  due  process  of  law. 

Lake  Shore  &  M.  8.  B.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858, 19  Sup.  Ct. 
Bep.  565;  Beardsley  v.  New  Yorl^  L. 
E.  &  W.  B.  Co.  162  N.  Y.  230,  56  N.  E. 
488;  Com.  y.  Atlantic  Coast  line  B.  Ca 
106  Va.  61,  7  L.B.A.(N.S.)  1086,  117 
Am.  St.  Bep.  983,  55  S.  E.  572,  9  Ann. 
Cas.  1124;  State  ez  rel.  McCue  y.  Great 
Northern  B.  Co.  17  N.  D.  370,  116  N. 
W.  89. 

Property  and  property  rights  cannot 
be  impaired  or  destroyed  by  a  mere  as- 
sertion that  an  indefinite  power,  useful 
within  rational  limits,  may  be  used  to 
weaken  or  destroy  the  property  guards 
of  the  Constitution.  It  is  certainly  not 
to  the  interest  of  the  state,  nor  any  of 
its  municipalities,  that  property  should 
be  confiscated  or  rendered  insecure  un- 
less required  by  some  overruling  neeea- 
sity,  which  does  not  exist  in  these  cases. 

Chicago,  M.  &  St.  P.  B.  Co.  y.  Wis- 
consin, 238  U.  S.  491,  59  L.  ed.  1423, 
L.B.A.1916A,  1133,  P.U.B.1915D,  706,  35 
Sup.  Ct.  Bep.  869;  Boyd  y.  United 
States,  116  U.  S.  636,  29  L.  ed.  752,  6 
Sup.  Ct.  Bep.  524;  Story,  Const.  §  1790. 

The  statute  of  1912,  under  which  the 
detectives  claimed  the  right  to  ride  free 
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upon  the  cars  of  the  street  railway  com- 
pany, is  not  a  legitimate  exercise  of  the 
police  power  to  provide  for  public  safe- 
ty- 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 

636;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Vos- 
burg,  238  U.  S.  56,  59  L.  ed.  1199,  L.R.A. 
1915E,  953,  35  Sup.  Ct.  Rep.  675. 

Under  the  power  to  alter,  amend,  and 
repeal  charters  of  corporations  or  gen- 
eral acts  under  which  corporations  may 
have  been  created,  not  everything  can 
be  inserted  in  a  charter  or  certificate  of 
incorporation  by  way  of  amendment  that 
might  have  been  lawfully  inserted  at  the 
beginning.  If  that  were  the  law,  it 
would  be  possible  to  force  a  corpora- 
tion to  enter  into  a  contract  or  assume 
an  obligation  which  it  would  have  re- 
fused to  accept  or  assume  voluntarily. 
This  manifestly  cannot  be  done. 

Zabriskie  v.  Hackensack  &  N.  Y.  R. 
Co.  18  N.  J.  Eq.  178,  90  Am.  Dec.  617; 
Delaware,  L.  &  W.  R.  Co.  v.  Public 
Utilities  Comrs.  85  N.  J.  L.  28,  88  Atl. 
849. 

There  is  no  authority  to  sustain  the 
proposition  that,  under  the  power  to 
alter,  amend,  and  repeal  a  charter  of  a 
corporation,  the  company  may  be  com- 
pelled, while  actually  engaged  in  busi- 
ness, to  render  public  service  free  of 
charge.  To  compel  such  service  is  to 
take  private  property  for  public  use 
without  just  compensation  (in  the  pres- 
ent case  without  any  compensation),  in 
direct  violation  of  a  familiar  provision 
of  constitutional  law. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418,  458,  33  L.  ed.  970, 
981,  3  Inters.  Com.  Rep.  209, 10  Sup.  Ct. 
Rep.  462,  702;  Delaware,  L.  &  W.  R.  Co. 
V.  Public  Utilities  Comrs.  85  N.  J.  L. 
28,  88  Atl.  849;  Lord  v.  Equitable  Life 
Assur.  Soc.  194  N.  Y.  212,  22  L.R.A. 
(N.S.)  420,  87  N.  E.  443;  Sinking  Fund 
Cases,  99  U,  S.  700,  25  L.  ed.  496;  Wil- 
liamson V.  New  Jersey  Southern  R.  Co. 
29  N.  J.  Eq.  311. 

The  fact  that  the  company  had  pre- 
viously, of  its  own  accord,  carried  de- 
tectives free,  is  not  a  reason  why  it 
should  be  compelled  by  statute  to  con- 
tinue to  do  so. 

liflkc  Shore  &  M.  S.  R.  Go.  y.  Smith, 

173  U.  S.  684,  43  L.  ed.  868,  19  Sup.  Ct. 

Rep.  565;  Runyan  v.  Central  R.  Co.  64 

N.  J.  L.  67,  48  L.R.A.  744,  44  Atl.  985; 

Wood  V.  Wood,  1  Car.  &  P.  59;  Sewell 

v.  Corp.  1  Car.  &  P.  392;  Steward  v. 

Scudder,  24  N.  J.  L.  96;  Cope  v.  Dodd, 

13  Pa.  33;  Nichols  v.  De  Wolf,  1  R.  I. 
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^Ir.  John  Bentley  submitted  the  cause 
for  defendant  ia  error: 

The  act  was  within  the  reserved  power 
of  the  state  of  New  Jersey  under  the 
Act  of  1846. 

State,  Warren  R.  Co.,  Prosecutor,  v. 
Person,  32  N.  J.  L.  124,  affirmed  in  32 
N.  J.  L.  566;  State,  Orange  &  N.  Horse 
Car  R.  Co.,  Prosecutor,  v.  Douglass,  34 
N.  J.  L.  82;  State,  Morris  &  E.  R.  Co., 
Prosecutor,  v.  Railroad  Taxation  Com- 
missioner, 37  N.  J.  L.  228,  afBLnned  in 
38  N.  J.  L.  473;  Little  v.  Bowers,  46  N. 
J.  L.  300,  affirmed  in  48  N.  J.  L.  370, 

5  Atl.  178;  Montclair  Twp.  v.  New  York 

6  G.  L.  R.  Co.  45  N.  J.  Eq.  436,  18  AtL 
242;  Greenwood  v.  Union  Freight  R.  Co. 
105  U.  S.  13,  26  L.  ed.  961;  Hamilton 
Gaslight  &  Coke  Co.  v.  Hamilton,  146 
U.  S.  258,  36  L.  ed.  963,  13  Sup.  Ct. 
Rep.  90;  Wilmington  City  R.  Co.  v.  Wil- 
mington &  B.  S.  R.  Co.  8  Del.  Ch.  468, 
46  Atl.  12;  Wilmington  City  R.  Co.  v. 
People's  R.  Co.  —  Del.  Ch.  — ,  47  Atl. 
245 ;  State,  Protestant  Foster  Home  Soc, 
Prosecutor,  v.  Newark,  35  N.  J.  L.  157, 
10  Am.  Rep.  223;  Tomlinson  v.  Jessup, 
15  Wall.  454,  21  L.  ed.  204;  Union  P. 
R.  Co.  V.  Philadelphia,  101  U.  S.  528, 
25  L.  ed.  912;  Atlantic  &  P.  R.  Co.  v. 
United  States,  76  Fed.  186;  San  An- 
tonio Traction  Co.  v.  Altgelt,  —  Tex. 
Civ.  App.  — ,  81  S.  W.  106,  s.  c.  200  U. 
S.  304,  50  L.  ed.  491,  26  Sup.  Ct.  Rep. 
261;  Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  203  U.  S.  379,  51  L.  ed.  237, 
27  Sup.  Ct.  Rep.  74;  Sinking  Fund 
Cases,  99  U.  S.  700,  25  L.  ed.  496;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Public  Utilities 
Comrs.  85  N.  J.  L.  28,  88  Atl.  849. 

The  passage  of  the  Act  of  1912  was  a 
valid  exercise  of  the  police  power  of  the 
state. 

22  Am.  &  Eng.  Enc.  Law,  918;  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  6  Sup.  Ct.  Rep.  357;  Com.  v.  Inter- 
state Consol.  Street  R.  Co.  187  Mass. 
436,  11  L.R.A.(N.S.)  973,  73  N.  E.  530, 
2  Ann.  Cas.  419;  Interstate  Consol. 
Street  R.  Co.  v.  Massachusetts,  207  U. 
S.  79,  52  L.  ed.  Ill,  28  Sup.  Ct.  Rep. 
26,  12  Ann.  Cas.  555;  Tannenbaum  v. 
Rehm.  152  Ala.  494,  11  L.R.A. (N.S.) 
700,  126  Am.  St.  Rep.  52,  44  So.  532; 
Schwenk  v.  Wvckoff,  46  N.  J.  Eq.  560. 
9  L.R.A.  221,  19  Am.  St.  Rep.  438,  20 
Atl.  259;  Spencer  v.  Morris,  67  N.  J.  L. 
500,  51  Atl.  470. 

Mr.  Justice  Braadeis  delivered  the 
opinion  of  the  court: 

These  cases  were  argued  together.  In 
each  the  New  Jersey  statute   (Pamph. 
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Laws  1912,  p.  235^)  requiring  street 
railway  [259]  companies  to  grant  free 
transportation  to  police  officers  while  en- 
gaged in  the  performance  of  their  public 
duties  is  assailed  as  invalid  under  the 
14th  Amendment.  Li  each  a  prosecution 
for  assault  and  battery  was  brought 
against  an  inspector  employed  by  the 
Public  Service  Railway  Company  of  Jer- 
sey City,  for  ejecting  a  city  detective 
who  refused  to  pay  his  fare.  Both  de- 
tectives were  in  plain  clothes,  but  showed 
their  badges  and  claimed  the  right  to 
ride  free  of  charge.  Both  detectives 
were  on  duty  at  the  time, — one  was  on 
his  way  to  report  at  headquarters;  the 
other  to  interview  the  victim  of  a  rob- 
bery. The  defense  in  each  case  was  the 
unconstitutionality  of  the  statute  and 
that  the  detective,  having  wrongfully  re- 
fused to  pay  his  fare,  was  ejected  with  no 
more  than  necessary  force.  The  police 
justice,  before  whom  the  prosecutions 
were  instituted,  found  the  defendants 
guilty  and  fined  them.  These  judg- 
ments were  affirmed  in  successive  ap- 
peals to  the  supreme  court  and  to  the 
court  of  errors  and  appeals  of  New 
Jersey.  83  N.  J.  L.  46,  84  Atl.  1057; 
87  N.  J.  L.  192,  L.R.A.— ,  — ,  94  Atl. 
788.  The  case  comes  here  on  writ  of 
error. 
The  supreme  court  of  New  Jersey  said : 
'Tolicemen  are  frequently  required  to 
be  on  street  cars  in  the  execution  of 
their  duties  to  preserve  the  peace,  to  en- 
force ordinances,  and  to  prevent  or  de- 
tect crime.  It  would  be  difficult  to  say 
that  the  mere  presence  of  a  police  of- 
ficer might  not  be  of  value  for  securing 
these  objects  ...  at  any  rate,  the 
legislature  might  reasonably  [260] 
think  so,  and  legalize  his  presence  on 
the  car  without  payment  of  fare.'' 

Freedom  to  come  and  go  upon  the 
street  cars  without  the  obstacle  or  dis- 
couragement incident  to  payment  of 
fares  may  well  have  been  deemed  by  the 
legislature  essential  to  efficient  and  per- 
vasive performance  of  the  police  duty. 
Licreased  protection  may  thereby  enure 

"1 1.  On  and  after  the  passage  of  this  act 
each  street  railway  company  or  corporation 
referred  to  in  the  act  to  which  this  act  is 
A  supplement  shall  grant  free  transporta- 
tion of  uniformed  public  officers  while  en- 
ffaged  in  the  performance  of  their  public 
duties,  or  police  officers  of  whatever  grade 
or  rank  acting  as  detectives,  county  de- 
tectives, or  detectives  attached  to  or  con- 
nected with  the  office  of  the  prosecutor  of 
the  pleas  in  any  county  in  this  state  while 
engaged  in  the  performance  of  their  public 
duties,  whose  dution  require  police  duty  to 
be  performed  without  uniform." 
•  1  L.  ed. 


to  both  the  company  and  the  general 
public  without  imposing  upon  the  for- 
mer an  appreciable  burden.  If  any  evi- 
dence of  the  reasonableness  of  the  pro- 
vision were  needed^  it  could  be  found  in 
the  fact  that  such  officers  had  been  vol- 
untarily carried  free  by  the  company 
and  its  predecessors  for  at  least  eighteen 
years  prior  to  July  4,  1910,  when  the 

Practice  was  prohibited  by  the  Public 
tilities  Act  (Pamph.  Laws  1910,  p. 
58).  Li  the  following  year  such  free 
transportation  was  expressly  permitted 
(Pamph.  Laws  1911,  p.  29),  and  it  was 
made  mandatory  by  the  act  here  in  ques- 
tion. We  cannot  say  that  the  require- 
ment that  city  detectives  not  in  uniform 
be  carried  free  on  street  cars  when  in 
the  discharge  of  their  duties  is  an  arbi- 
trar>'  or  unreasonable  exercise  of  the 
police  power. 

Furthermore,  the  charter  of  the  Rail- 
way Company  was  subject  to  alteration 
in  the  discretion  of  the  legislature  (N. 
J.  Const,  art.  4,  §  7,  f  11;  Pamph.  Laws 
1846,  p.  17).  The  obligation  to  carry 
free  city  detectives  engaged  in  the  dis- 
charge of  their  duties  is  a  burden  far 
lighter  than  others  imposed  upon  street- 
using  corporations  which  have  been  sus- 
tained by  this  court  as  a  valid  exercise 
of  the  reserved  power.* 

The  statute  is  broad  in  scope,  extend- 
ing also  to  all  ''uniformed  public  of- 
ficers;" but  the  court  below  expressly 
confined  its  decision  to  the^case  present- 
ed, sustaining  the  [261]  law  ''in  so  far 
as  it  applies  to  police  officers;''  and  our 
decision  is  likewise  so  limited. 

The  judgments  are  afftrmed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Pitney  dissent. 


UNITED  COPPER  SECURITIES  COM- 
PANY  and  Arthur  P.  Heinze,  Plffs.  in 
Error, 

V. 

AMALGAMATED  COPPER  COMPANY, 
Anaconda  Copper  Company,  Adolph  Lew- 
isohn,  United  Copper  Company,  et  al. 

(See  S.  C.  Reporter's  ed.  261-266.) 

Corporations  ^  stockholders'  salts  — 
action  at  law  or  In  eqnlty. 

1.  A  stockholder  in  a  corporation  which 

'Stanislaus  County  v.  San  Joaquin  &  K. 
River  Csnal  k  Irrig.  Co.  192  U.  S.  201,  48 
L.  ed.  406,  24  Sup.  Ct.  Rep.  241;  San  An- 
tonio Traction  Co.  v.  Altjrelt,  200  U.  S.  304, 
r)0  L.  ed.  401,  26  Sup.  Ct.  Rep.  261;  Fair 
Haven  k  W.  R.  Co.  v.  New  Haven,  203  U. 
6.  379,  61  L.  ed.  237,  27  Sup.  Ct  Rep.  74. 
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it  alleged  to  have  a  cause  of  action  in  dam- 
ages against  others  for  conduct  in  violation 
of  the  Sherman-Antitrust  Act  of  July  2, 
1890  (2G  Stat,  at  L.  209,  chap.  647,  Comp. 
Stat.  1910,  §  8820),  may  not  sue  at  law  to 
recover  £(iich  damHges  in  the  ri^^ht  of  the 
corporation  upon  tlie  latter's  refusal,  after 
request,  to  institute  the  suit  itself, — espe- 
cially where  there  is  no  claim  that  the  cor- 
poration is  in  the  control  of  the  alleged 
wrongdoers,  or  that  its  directors  stand  in 
any  relation  to  them,  or  that  they  have  been 
guilty  of  any  misconduct,  and  thrre  is  not 
even  an  allegation  that  their  action  in  re- 
fusing to  bring  such  suit  is  unwise,  and  no 
application  appears  to  have  been  made  to 
any  of  the  other  stockholders,  since  even  if 
the  circumstances  were  such — as  they  are 
not — as  to  justify  individual  stockholders 
in  seeking  the  aid  of  tlie  court  to  enforce 
rights  of  the  corporation,  their  remedy  is 
in  equity,  not  at  law. 
[For  other  cases,  see  Corporations.  IX.  d,  2; 

Action   or   Suit,   I.   a,   1,  in   Dig.   Sup.   Ct. 

1908.1 

Appeal  —  parties  —  substitution. 

2.  Receivers  of  a  New  Jersey  corpora- 
tion, appointed  by  a  court  of  chancery  of 
that  state,  will  not  be  substituted  as  plain- 
tiffs in  error  in  a  stockholders'  suit  pend- 
ing in  the  Federal  Supreme  Court  on  writ 
of  error,  where  the  affidavits  opposing  the 
motion  for  substitution  disclose  that  more 
than  four  years  previously  a  Federal  dis- 
trict court  in  another  state  had  appointed 
other  persons  receivers  for  such  corporation, 
and  had  vested  in  those  receivers  all  the 
corporate  assets,  and  that  these  persons  had 
been  appointed  ancillary  receivers  by  the 
Federal  district  court  for  the  district  of 
New  Jersey. 

[For  other  canes,  see  AppenI  and  Error,  IV. 
b,  6,  in  Digest  Sup.  Ct.  1908.] 

[No.  208.] 

Argued  April  24,  1917.     Decided  May  21, 

1917. 

JN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second 
Circuit  to  review  a  judgment  which  af- 
Armed  a  judgment  of  the  District  Court 
for  the  Southern  District  of  New  York, 

Note. — As  to  necessity  of  applying  to 
board  of  directors  as  a  condition  of  right 
of  stockholder  to  sue  on  behalf  of  cor- 
poration— see  note  to  Fleming  v.  War- 
rior Copper  Co.  51  L.R.A.(N.S.)   99. 

As  to  necessity  of  applying  to  body 
of  stockholders  as  a  condition  of  right 
of  stockholder  to  sue  on  behalf  of  tlie 
corporation — see  note  to  Continental  Se- 
curities Co.  V.  Belmont,  61  L.R.A.(N.S.) 
112. 

As  to  necessity  of  making  corporation 
a  party  to  suit  by  stockholders  in  its 
behalf — see  note  to  Kelly  v.  Thomas,  51 
L.R.A.(N.S.)  123. 
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sustaining  demurrers  to,  and  dismissing, 
the  complaint  in  an  action  at  law 
brought  by  a  stockholder  on  behalf  of 
the  corporation  to  recover  damages  un- 
der the  Sherman  Anti-trust  Act.  Af- 
firmed. 

See  same  case  below,  L.R.A. — ,  — ,  130 
C.  C.  A.  15,  223  Fed.  421. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ferdinand  £.  M.  Bollowa  argued 
the  cause,  and,  with  Mr.  Ralph  James 
M.  Bullowa,  filed  a  brief  for  plaintiffs  in 
error: 

The  cause  of  action  can  be  maintained 
at  law,  by  the  plaintiffs,  on  behalf  of  the 
United  Copper  Company. 

Sheridan  v.  Sheridan  Electric  Light 
Co.  38  Hun,  396;  Morrill  v.  Little  Falls 
Mfg.  Co.  46  Minn.  265,  48  N.  W.  1124; 
Gray  v.  Lewis,  29  L.  T.  N.  S.  12,  43  L. 
J.  Ch.  N.  S.  281,  L.  R.  8  Ch.  1035,  21 
Week.  Rep.  923;  Godfrey  v.  McConnell, 
151  Fed.  783;  Flynn  v.  Brooklyn  City 
R.  Co.  158  N.  Y.  508,  53  N.  E.  520; 
Niles  V.  New  York  C.  &  H.  R.  R.  Co. 
69  App.  Div.  144,  74  N.  Y.  Supp.  617, 
176  N.  Y.  119,  68  N.  E.  142;  Sayles  v. 
White,  18  App.  Div.  590,  46  N.  Y.  Supp. 
194;  Morawetz,  Priv.  Corp.  2d  ed.  p. 
258,  §  271;  4  Thomp.  Corp.  2d  ed.  chap. 
135,  §  4552;  Continental  Securities  Co. 
v.  Belmont,  206  N.  Y.  17,  51  L.R«A. 
(N.S.)  112,  99  N.  E.  138,  Ann.  Cas. 
1914A,  777;  Dewing  v.  Perdicaries,  96 
U.  S.  193,  24  L.  ed.  655;  Foss  v.  Har- 
bottle,  2  Hare,  461,  67  Eng.  Reprint, 
189;  Russell  v.  Wakefield  Waterworks 
Co.  L.  R.  20  Eq.  474,  44  L.  J.  Ch.  N.  S. 
496,  32  L.  T.  N.  S.  685,  23  Week.  Rep. 
887;  Alexander  v.  Automatic  Teleph.  Co. 
[1900]  2  Ch.  56,  69  L.  J.  Ch.  N.  S.  428, 
48  Week.  Rep.  546,  82  L.  T.  N.  S.  400, 
16  Times  L.  R.  339;  Dominion  Cotton 
Mills  Co.  V.  Amyot  [1912]  A.  C.  552, 
81  L.  J.  P.  C.  N.  S.  233,  106  L.  T.  N.  S. 
934,  28  Times  L.  R.  467,  49  Scot.  L.  R. 
1044;  Atwool  v.  Merry  weather,  L.  R.  5 
Eq.  468,  note;  Dodge  v.  Woolsey,  18 
How.  331,  15  L.  ed.  401;  Robinson  v. 
Smith,  3  Paige,  222,  24  Am.  Dec.  212. 

Messrs.  Ferdinand  E.  M.  Bullowa  and 
Emilie  M.  Bullowa  filed  a  separate  brief 
for  plaintiffs  in  error: 

The  motion  of  the  statutory  receivers 
to  be  substituted  as  plaintiffs  in  error 
is  authorized  by  U.  S.  Rev.  Stat.  §  954, 
Comp.  Stat.  1916,  §  1591,  and  the  prac- 
tice of  this  court. 

Bowden  v.  Johnson  (Adams  v.  John- 
son) 107  U.  S.  264,  27  L.  ed.  390,  2  Sup. 
Ct.  Rep.  246;  Gates  v.  Goodloe,  101  U. 
S.  613,  25  L.  ed.  895. 

241   U.  S. 


10 J  6.         UNITED  COPPER  SECUR.  CO.  ▼.  AMALGAMATED  COPPER  CO. 


The  assets  of  the  United  Copper  Com- 1  stockholders  when  acting  in  good  faith 


pany  of  New  Jersey  vested  in  George  D, 
Hendrickson  and  Luther  Martin,  Jr., 
upon  their  appointment  by  chancery  in 
New  Jersey  as  statutory  receivers  of  the 
company. 

Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  U7  C.  C.  A.  603,  198  Fed. 
728;  Decker  v.  Gardner,  124  N.  Y.  334, 
11  L.R.A.  480,  26  N.  E.  814;  Van  Wag- 
oner V.  Paterson  Gaslight  Co.  23  N.  J. 
L.  283;  Hayes  v.  Pierson,  65  N.  J.  Eq. 
363,  46  Atl.  1091 ;  McGraw  v.  Mott,  103 
C.  C.  A.  204,  179  Fed.  646;  Gallagher 
V.  Asphalt  Co.  of  America,  65  N.  J.  Eq. 
258,  65  Atl.  259. 

The  demand  on  the  corporations  as 
alleged  in  the  complaint  was  adequate 
to  justify  the  bringing  of  this  represen- 
tative action  by  the  stockholders — ^plain- 
tiffs in  error. 

Continental  Securities  Co.  v.  Belmont, 
206  N.  Y.  15,  51  L.R.A.(N.S.)  112,  99 
N.  E.  138,  Ann.  Cas.  1914A,  777. 

A  representative  action  in  the  right 
of  a  corporation  is  maintainable  because 
no  direct  damage  has  been  suffered  by 
the  plaintiff  stockholder  in  such  action 
and  because  the  corporate  directorate 
refuse  to  sue. 

Foss  v.  Harbottle,  2  Hare,  461,  67  Eng. 
Reprint,  189;  Yon  Au  v.  Magenheimer, 
126  App.  Div.  257,  110  N.  Y.  Supp.  629; 
Sheridan  v.  Sheridan  Electric  Light  Co. 
38  Hun,  396;  Gray  v.  Lewis,  29  L.  T.  N. 
S.  12,  43  L.  J.  Ch.  N.  S.  281,  L.  R.  8  Ch. 
1035,  21  Week.  Rep.  923;  McCoy  v.  Gas 
Engine  &  P.  Co.  135  App.  Div.  771,  119 
N.  Y.  Supp.  864;  Hodge  v.  United  States 
Steel  Corp.  64  N.  J.  Eq.  Ill,  53  Atl. 
653;  Herrick  v.  Dempster,  73  N.  J.  Eq. 
145,  76  Atl.  810;  Groel  v.  United  Elec- 
tric Co.  70  N.  J.  Eq.  616,  61  Atl.  1061. 

Mr.  John  A.  Garver  argued  the  cause 
and  filed  a  brief  for  the  Amalgamated 
Copper  Company  et  al.: 

The  management  of  business  corpora- 
tions is  vested  exclusively  in  a  board  of 
directors. 

Flvnn  V.  Brooklyn  City  R.  Co.  158  N. 
Y.  507,  53  N.  E.  620  r  Beveridge  v.  New 
York  Elev.  R.  Co.  112  N.  Y.  22,  2  L.R.A. 
648,  19  N.  E.  489;  Union  P.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.  163  U.  S. 
664,  41  L.  ed.  265, 16  Sup.  Ct.  Rep.  1173; 
Corbus  V.  Alaska  Treadwell  Qold  Min. 
Co.  187  U.  S.  465,  47  L.  ed.  260,  23  Sup. 
Ct.  Rep.  167;  Continental  Securities  Co. 
V.  Belmont,  206  N.  Y.  16,  51  L.R.A.(N.S.) 
112,  99  N.  E.  138,  Ann.  Cas.  1914A,  777; 
Plaquemines  Tropical  Fruit  Co.  v.  Buck, 
62  N.  J.  Eq.  238,  27  Atl.  1094. 


and  within  corporate  powers. 

Flynn  v.  Brooklyn  City  R.  Co.  158 
N.  Y.  607,  63  N.  E.  520;  Benedict  v. 
Columbia  Constr.  Co.  49  N.  J.  Eq.  23,  23 
AtL  485;  Ellerman  v.  Chicago  Junction 
R.  &  Union  Stockyards  Co.  49  N.  J.  Eq. 
217,  23  Atl.  287;  Tuscaloosa  Mfg.  Co. 
V.  Cox,  68  Ala.  71;  Gamble  v.  Queens 
County  Water  Co.  123  N.  Y.  99,  9  L.R.A. 
627,  25  N.  E.  201;  Siegman  v.  Electric 
Vehicle  Co.  140  Fed.  117;  Corbus  v. 
Alaska  Treadwell  Gold  Min.  Co.  187  U. 
S.  465,  463,  47  L.  ed.  257,  269,  23  Sup. 
Ct.  Rep.  167;  4  Thomp.  Corp.  §  489; 
Hawes  v.  Oakland  (Hawes  v.  Contra 
Costa  Water  Co.)  104  U.  S.  460,  467,  26 
L.  ed.  827,  830. 

While  directors  are  merely  the  agents 
of  the  corporation  in  its  dealings  with 
third  persons,  yet.  as  to  stockholders, 
they  occupy  a  fiduciary  capacity,  be- 
cause they  owe  to  the  stockholders  the 
duty  of  conducting  the  business  of  the 
corporation  within  the  limits  of  its  char- 
ter powers,  and  of  exercising  their  au- 
thority in  good  faith,  and  not  in  their 
own  interest  or  in  that  of  third  per- 
sons, to  the  prejudice  of  the  stockhold- 
ers. To  that  extent  they  are  trustees; 
and  they  may  be  called  to  account  as 
such  on  behalf  of  the  corporation. 

2  Pom.  Eq.  Jur.  §§  8^-97,  1061,  1063; 
Morawetz,  Priv.  Corp.  §  381;  Citizens' 
Loan  Asso.  v.  Lyon,  29  N.  J.  Eq.  110, 
30  N.  J.  Eq.  732;  Fougeray  v.  Cord,  60 
N.  J.  Eq.  199,  24  Atl.  499;  Robinson  v. 
Smith,  3  Paige,  222,  24  Am.  Dec.  212; 
Jackson  v.  Ludeling,  21  Wall.  616,  22 
L.  ed.  492;  Forbes  v.  Memphis,  E.  P.  & 
P.  R.  Co.  2  Woods,  323,  Fed.  Cas.  No. 
4,926;  Bosworth  v.  Allen,  168  N.  Y.  157, 
65  L.R.A.  761,  86  Am.  St.  Rep.  667,  61 
N.  E.  163. 

Before  a  stockholder  will  be  allowed 
to  bring  an  action  on  account  of  an  in- 
jury to  the  corporation,  he  must  clearly 
show  some  breach  of  trust  on  the  part 
of  the  directors,  resulting  in  substan- 
tial injury  to  the  corporation.  The 
courts  will  listen  to  him  only  where  it 
is  necessary  to  prevent  an  absolute  fail- 
ure of  justice. 

Graham  v.  Dubuque  Specialty  Ma- 
chine Works,  138  Iowa,  456,  15  L.R.A. 
(N.S.)  729,  114  N.  W.  619;  Slattery  v. 
St.  Louis  &  N.  0.  Transp.  Co.  91  Mo. 
217,  60.  Am.  Rep.  245,  4  S.  W.  79;  Grant 
V.  Lookout  Mountain  Co.  93  Tenn.  700, 
27  L.R.A.  98,  28  S.  W.  90;  Hyams  v. 
Calumet  &  H.  Min.  Co.  137  C.  C.  A.  239, 
I  221  Fed.  529;  Hawes  v.  Oakland  (Hawes 
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450,  454,  26  L.  ed.  827,  829;  Detroit  v. 
Dean,  106  U.  S.  537,  27  L.  ed.  300,  1 
Sup.  Ct.  Rep.  500;  Dickerman  v.  North- 
ern Trust  Co.  176  U.  S.  181,  188,  44  L. 
ed.  423,  429,  20  Sup.  Ct.  Rep.  311; 
Corbus  V.  Alaska  Treadwell  Gk>ld  Min. 
Co.  187  U.  S.  455,  463,  47  L.  ed.  256, 
259,  23  Sup.  Ct.  Rep.  157. 

The  principle  applicable  is  similar  to 
that  which  is  recognized  in  permitting 
the  individual  beneficiary  of  an  express 
trust  to  sue  on  behalf  of  the  trust  estate, 
where  the  trustee  has  been  guilty  of  a 
breach  of  trust. 

Western  R.  Co.  v.  Nolan,  48  N.  Y. 
518;  Hubbell  v.  Medbury,  53  N.  Y.  102. 

A  representative  suit  must  be  in  equi- 
ty. 

Cook,  Corp.  7th  ed.  §  701;  Pom.  Eq. 
Jut.  3d  ed.  §  1095;  4  Thomp.  Corp.  §§ 
4475,  4477-4480,  4488-4490;  Kelly  v. 
Dolan,  147  C.  C.  A.  443,  233  Fed.  639; 
Dodge  V.  Woolsey,  18  How.  331,  341, 
15  L.  ed.  401,  404;  Davenport  v.  Dows, 
18  WaU.  626,  21  L.  ed.  938;  Hawes  v. 
Oakland  (Hawes  v.  Contra  Costa  Water 
Co.)  104  U.  S.  456,  460,  26  L.  ed.  830, 
832;  Detroit  v.  Dean,  106  U.  S.  537,  27 
L.  ed.  300,  1  Sup.  Ct.  Rep.  500;  Corbus 
v.  Alaska  Treadwell  Gold  Min.  Co.  187 
U.  S.  455,  463,  47  L.  ed.  256,  259,  23 
Sup.  Ct.  Rep.  157;  Gamble  v.  Queens 
County  Water  Co.  123  N.  Y.  91,  99,  9 
L.R.A.  527,  26  N.  E.  210;  Mason  v. 
Henry,  152  N.  Y.  529,  46  N.  E.  837; 
Continental  Securities  Co.  v.  Belmont, 
206  N.  Y.  13,  51  L.R.A.(N.S.)  112,  99 
N.  E.  138,  Ann.  Cas.  1914A,  777 ;  Holmes 
V.  Camp,  219  N.  Y.  366, 114  N.  E.  841. 

A  stockholder  cannot  individually 
maintain  an  action  to  recover  conse- 
quential damages  to  himself  as  a  stock- 
holder as  the  result  of  injuries  to  the 
corporation,  for  the  reason  that  such 
injuries  affect  all  the  stockholders  alike, 
and  can  be  redressed  only  by  the  cor- 
poration itself,  or  by  someone  on  its 
behalf. 

Niles  V.  New  York  C.  &  H.  R.  R.  Co. 
176  N.  Y.  119,  68  N.  E.  142;  Howe  v. 
New  York,  N.  H.  &  H.  R.  Co.  142  App. 
Div.  451,  126  N.  Y.  Supp.  1090;  Smith 
v.  Hurd,  12  Met.  371,  46  Am.  Dec.  690; 
Converse  v.  United  Shoe  Machinery  Co. 
185  Mass.  422,  70  N.  E.  444;  Ames  v. 
American  Teleph.  ft  Teleg.  Co.  166  Fed. 
820;  Loeb  v.*  Eastman  Kodak  Co.  106 
C.  C.  A.  142,  183  Fed.  704. 

It  is  only  where  the  injury  to  the 
corpK>ration  also  results  in  special  injury 
to  the  particular  stockholder  that  he  can 
maintain  a  separate  action.  The  prin- 
ciple involved  is  similar  to  that  which 
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is  applied  in  the  case  of  a  public  nui- 
sance, where  an  individual  cannot  main- 
tain an  action  unless  he  shows  special 
injury  different  from  that  which  has 
been  sustained  by  the  community  at 
large. 

Roosevelt  v.  Draper,  23  N.  Y.  318; 
Francis  v.  Schoellkopf,  53  N.  Y.  154; 
Campbell  v.  Seaman,  63  N.  Y.  568,  20 
Am.  Rep.  567. 

On  the  contention  of  the  plaintiffs  in 
error,  a  stockholder  of  a  Maine  corpora- 
tion, who  resided  in  California,  might 
maintain  an  action  at  law  in  that  state 
to  prosecute  an  alleged  claim  in  tort 
which  the  directors  in  Maine,  familiar 
with  all  the  facts,  had  decided  not  to 
prosecute,  and  it  is  conceivable  that  an 
action  for  the  same  alleged  cause  might 
be  brought  at  the  same  time  in  many 
different  states.  Such  a  condition  of 
affairs  will  not  be  tolerated  by  the 
courts. 

Loeb  V.  Eastman  Kodak  Co.  supra. 

In  every  representative  action,  two 
fundamental  facts  must  be  pleaded  and 
proved:  a  cause  of  action  in  favor  of 
the  corporation,  and  the  facts  which  en- 
title the  plaintiff  to  maintain  the  action 
in  place  of  the  corporation. 

Continental  Securities  Co.  v.  Belmont, 
206  N.  Y.  7,  51  L.R.A.(N.S.)  112,  99 
N.  E.  138,  Ann.  Cas.  1914A,  777. 

Mr.  Lonis  Marahall  argued  the  cause 
and  filed  a  brief  for  Adolph  Lewisohn: 

A  stockholder  cannot  maintain  an  ac- 
tion at  law  for  damages  resulting  from 
a  conspiracy  to  injure  the  corporation 
of  which  he  is  a  stockholder.  The  cor- 
poration, or  its  receiver,  alone  occupies 
the  status  which  will  permit  such  an 
action  to  be  maintained. 

Smith  v.  Hurd,  12  Met.  371,  46  Am. 
Dec.  690 ;  Gardiner  v.  Pollard,  10  Bosw. 
674;  Allen  v.  Curtis,  26  Conn.  456;  Con- 
way V.  Halsey,  44  N.  J.  L.  462;  Niles  v. 
New  York  C.  &  H.  R.  R.  Co.  176  N.  Y. 
119,  68  N.  E.  142;  Converse  v.  United 
Shoe  Machinery  Co.  185  Mass.  422,  70 
N.  E.  444;  Ames  v.  American  Teleph.  & 
Teleg,  Co.  166  Fed.  820;  Loeb  v.  East- 
man Kodak  Co.  106  C.  C.  A.  142,  183 
Fed.  704;  Howe  v.  Barney,  45  Fed.  668; 
Craig  V.  Gregg,  83  Pa.  19;  Hirsh  v. 
Jones,  56  Fed  137;  McMuUen  v.  Ritchie, 
64  Fed.  262. 

An  action  can  only  be  maintained  by 
the  person  or  corporation  sustaining  the 
injury  sought  to  be  remedied. 

1  Chitty,  PI.  1,  2;  Gray  v.  Pearson, 
L.  R.  5  C.  P.  568,  23  L.  T.  N.  S.  416; 
2  Dicey,  Parties,  330;  Young  v.  Miller, 
6  Gray,  152;  McLean  County  Coal  Co.  v. 
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Long,  91  UL  617;  Martel  v.  Desjardin, 
93  Me.  413;  Usher  v.  West  Jersey  B. 
Go.  126  Pa.  206,  14  L.B.A.  261,  12  Am. 
St  Rep.  863,  17  Atl.  507;  People  v. 
Ingersoll,  68  N.  T.  13, 17  Am.  Rep.  178; 
People  y.  Booth,  32  N.  T.  397;  People 
y.  New  York  &  M.  B.  B.  Co.  84  N.  T. 
668;  People  y.  O'Brien,  111  N.  Y.  33, 
2  L.B.A.  255,  7  Am.  St  Bep.  684,  18  N. 
£.  602. 

A  corporation  and  its  stockholders  are 
entirely  separate  entities.  The  rights 
of  the  one  are  independent  of  the  other. 

Buffalo,  Loan  Trust  &  8.  D.  Co.  y. 
Medina  Gas  &  £.  L.  Co.  162  N.  Y.  67, 
56  N.  K  505;  Saranae  &  L.  P.  B.  Co.  y. 
Arnold,  167  N.  Y.  368,  60  N.  £.  647; 
KacDonnell  y.  Buffalo,  Loan  Trust  & 
8.  D.  Co.  193  N.  Y.  92,  85  N.  E.  80L 

The  stoekholders  of  a  corporation 
cannot  sue  at  law  in  its  behalf;  nor  can 
they  determine  when  an  action  shall  be 
instituted  by  it. 

Quincy  y.  Steel,  120  U.  S.  241,  30  L. 
nd.  624,  7  Sup.  Ct  Bep.  520;  Hawes  y. 
Oakland  (Hawes  y.  Contra  Costa  Water 
Co.)  104  U.  S.  450,  26  L.  ed.  827;  Brew- 
er  y.  Boston  Theatre,  104  Mass.  386; 
Mason  y.  Henry,  152  N.  Y.  537,  46  N.  E. 
837;  People  y.  Equitable  Life  Assur. 
Soc  124  App.  Diy.  734, 109  N.  Y.  Supp. 
453;  Brinckerhoff  y.  Bostwiok,  99  N.  Y. 
186,  1  N.  E.  663,  105  N.  Y.  567,  12  N. 
£.  58;  Kayanaugh  y.  Commonwealth 
Trust  Co.  181  N.  Y.  121,  73  N.  £.  562. 

The  complaint  contains  no  allegation 
making  a  sv^cient  showing  of  plaintiffs 
efforts  to  secure  corpK>rate  action  and 
the  causes  of  their  failure  to  secure  such 
action. 

Kelly  y.  Dolan,  147  C.  C.  A.  443,  233 
Fed.  638 ;  Post  y.  Buck's  Stove  &  Range 
Co.  43  LJEl.A.(N.S.)  498,  119  C.  C.  A. 
214,  200  Fed.  920;  United  States  v. 
Union  P.  R.  Co.  98  U.  S.  569,  611,  25 
L.  ed.  143;  Corbus  v.  Alaska  Treadwell 
Gold  Min.  Co.  187  U.  S.  455,  47  L.  ed. 
256,  23  Sup.  Ct.  Rep.  157;  Pollits  y.  Wa- 
bash  R.  Co.  207  N.  Y.  124,  100  N.  £. 
721;  Hallenborg  y.  Cobre  Ghrande  Cop- 
per Co.  200  U.  8.  239,  50  L.  ed.  458, 
26  Sup.  Ct.  Rep.  236;  Continental  Ins. 
Co.  y.  New  York  &  H.  R.  Co.  187  N.  Y. 
225,  79  N.  £.  1026;  Chambers  y.  Mc- 
Kee,  185  Pa.  105,  39  Atl.  822;  Donohoe 
y.  Mariposa  Land  ft  Min.  Co.  66  Cal. 
317,  5  Pac.  495;  Bath's  Case,  L.  R.  8 
Ch.  Diy.  334,  47  L.  J.  Ch.  N.  8.  601,  38 
L.  T.  N.  8.  267,  26  Week.  Bep.  441; 
Hawes  y.  Oakland  (Hawes  y.  Contra 
Costa  Water  Co.)  104  U.  S.  450,  26  L. 
ed.  827;  Huntington  y.  Palmer,  104  U. 
8.  482,  483,  26  L.  ed.  833,  834;  Detroit 
•1  li.  ed. 


y.  Dean,  106  U.  8.  537,  27  L.  ed.  300, 
1  Sup.  Ct  Rep.  500. 

Messrs.  Louis  Marshall,  John  A. 
QtLryer,  and  Edward  Lauterbach  filed  a 
brief  in  opposition  to  motion  for  sub- 
stitution: 

The  petitioners  for  substitution  are 
not  yested  with  any  cause  of  action  ex- 
isting in  favor  of  the  United  Copper 
Company,  since  John  8.  Shepard,  Jr., 
and  Addison  £.  Cudworth,  had  been  pre- 
viously appointed  receivers  of  the  cor- 
poration by  the  United  States  district 
court  of  New  York,  and  they,  together 
with  Frederick  L.  Johnson,  had  been 
appointed  as  ancillary  reeeivers  by  the 
United  States  district  court  of  New  Jer- 
sey, and  had  qualified  as  such. 

Wiswall  v.  Sampson,  14  How.  52,  65, 
14  L.  ed.  322,  328;  Peals  v.  Phipps,  14 
How.  368,  374, 14  L.  ed.  459,  461;  Booth 
y.  Clark,  17  How.  322,  331,  16  L.  ed. 
164,  167;  Union  Bank  y.  Kansas  City, 
136  U.  8.  223,  34  L.  ed.  341, 10  Sup.  a. 
Rep.  1013;  Thompson  v.  Phenix  Ins.  Co. 
136  U.  S.  287,  297,  34  L.  ed.  408,  413, 
10  Sup.  Ct.  Rep.  1019;  Re  Tyler,  149 
U.  S.  164,  181,  37  L.  ed.  689,  692,  13 
Sup.  Ct.  Rep.  785;  Porter  y.  Sabin,  149 
U.  8.  479,  37  L.  ed.  818,  13  Sup.  a. 
Rep.  1008;  Wabash  R.  Co.  v.  Adelbert 
CoUege,  208  U.  8.  54,  52  L.  ed.  386,  28 
Sup.  Ct.  Rep.  182;  Palmer  v.  Texas,  212 
U.  8.  125,  53  L.  ed.  438,  29  Sup.  Ct 
Rep.  230;  Farmers'  Loan  &  T.  Co.  y. 
Lake  Street  Elev.  R.  Co.  177  U.  S.  51, 
61,  44  L.  ed.  667,  671,  20  Sup.  Ct.  Rep. 
561;  Peck  v.  Jenness,  7  How.  612,  12 
L.  ed.  841;  Freeman  v.  Howe,  24  How. 
450,  16  L.  ed.  749;  Moran  v.  Sturges, 
154  U.  S.  256^  38  L.  ed.  981,  14  Sup. 
Ct  Rep.  1019;  Central  Nat  Bank  v. 
Stevens,  169  U.  S.  432,  42  L.  ed.  807, 
18  Sup.  Ct  Rep.  403;  Shields  v.  Cole- 
man, 157  U.  8.  168,  39  L.  ed.  660,  15 
Sup.  Ct.  Rep.  570;  Re  Chetwood,  165 
U.  S.  443,  41  L.  ed.  782, 17  Sup.  Ct  Rep. 
385. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

This  is  an  action  at  law.  The  com- 
plaint alleges  that  plaintiffs  are  the 
holders  of  more  than  200  of  the  500,000 
shares  of  the  outstanding  stock  of  the 
defendant  United  Copper  Company,  a 
New  Jersey  corporation;  that  the  de- 
fendants other  than  that  company  have 
by  conduct  violating  the  Sherman  Law 
(Act  of  July  2,  1890,  chap.  647,  26  Stat 

at  L.  209,  Comp.  Stat  1916,  §  8820^ 
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injured  it  to  the  extent  of  more  than 
95,000,000;^  and  that: 

'TV.  In  or  about  the  month  of  Jan- 
uary, 1912,  and  before  the  commence- 
ment of  this  action,  the  plaintiffs.  Unit- 
ed Copper  Securities  Company  and 
Arthur  P.  Heinze,  each  made  a  demand 
upon  the  defendant,  United  Copper 
Company,  that  this  or  a  like  action  be 
inatituted  by  said  corporation  defend- 
ant! ^^^  B<^d  corporation  defendant  and 
its  board  of  directors  have  refused  to 
comply  with  said  demand,  and  have 
failed  and  refused  to  commence  or  cause 
to  be  eonmienced  any  action  whatever  in 
eono^liance  therewith. 

''y.  This  action  is  commenced  and 
prosecuted  by  the  [268]  plaintiff  Unit- 
ed Copper  Securities  CMipany,  and  by 
the  plaintiff  Arthur  P.  Heinze,  each  in- 
dividually and  for  himself  and  also  on 
his  own  behalf  and  on  behalf  of  all  the 
other  stockholders  of  said  United  Copper 
Company." 

The  complaint  concludes: 

'^Wherefore,  the  plaintiffs  demand 
judgment  in  their  favor  and  in  favor  of 
any  stockholders  of  the  United  Copper 
Company  who  may  join  with  them  in  the 
prosecution  of  this  action  in  the  sum  of 
threefold  damages  under  §  7  of  the  act 
of  Congress  aforesaid,  and  that  each  of 
the  defendants  shall  be  compelled  to  pay 
the  damages  sustained  by  the  United 
Copper  Company,  as  hereinbefore  al- 
leged." 

The  district  court  sustained  a  demur- 
rer and  dismissed  the  complaint.  Its 
judgment  was  affirmed  by  the  circuit 
court  of  appeals.  L.R.A. — ,  — ,  139  C. 
C.  A.  15,  223  Fed.  421;  and  the  case 
comes  here  on  writ  of  error.  A  motion 
for  substitution  of  plaintiffs,  hereafter 
referred  to,  was  made  in  this  court  and 
argued  with  the  merits. 

There  is  no  statement  in  the  complaint 
that  the  alleged  wrong^ful  acts  have 
caused  injury  to  the  plaintiffs  as  in- 
dividual shareholders;  and  no  recovery 
is  sought  for  damages  to  them  or  to 

1  The  bill  is  framed  on  the  theory  that  the 
injury  to  the  United  Copper  Company  was 
suffered  directly,  as  a  competitor  of  the  oth- 
er defendants,  and  the  case  will  be  dieeuseed 
on  that  sui^oeition.  It  is  proper  to  observe, 
however,  that  the  allegations  of  the  bill  are 
ambiguous  in  this  respect,  and  that  the 
UnitM  Copper  Company  appears  to  have 
been  a  mere  holding  company,  which  suf- 
fered injury  only  indirectly  as  controlling 
stockholder  in  various  mining  companies  al- 
leged to  have  been  damaged  by  the  con- 
spiracy, and  which  were  not  made  parties 
to  this  suit 
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their  property.  The  ease  involves,  there- 
fore, this  single  question:  Whether  a 
stockholder  in  a  corporation  which  is 
alleged  to  have  a  cause  of  action  in  dam- 
ages against  others  for  conduct  in  viola- 
tion of  the  Sherman  Act  may  sue  at  law 
to  recover  such  damages  in  the  right  of 
the  corporation  if,  after  request,  it  re- 
fuses to  institute  the  suit  itself  t  In- 
superable obstacles  to  the  maintenance 
of  the  action  are  presented  both  by  the 
substantive  law  and  by  the  law  of  pro- 
cedure. 

Whether  or  not  a  corporation  shall 
seek  to  enforce  in  the  courts  a  cause  of 
action  for  damages  is,  like  other  business 
questions,  ordinarily  a  matter  of  inter- 
nal management,  and  is  left  to  the  dis- 
cretion of  the  directors,  in  the  absence 
of  instruction  by  vote  of  the  stockhold- 
ers. Courts  interfere  [264]  seldom  to 
control  such  discretion  intra  vires  the 
corporation,  except  where  the  directors 
are  guilty  of  misconduct  equivalent  to  a 
breach  of  trust,  or  where  they  stand  in  a 
dual  relation  which  prevents  an  unpreju- 
diced exercise  of  judgment;  and,  as  a 
rule,  only  after  application  to  the  stock- 
holders, unless  it  appears  that  there  was 
no  opportunity  for  such  application,  that 
such  application  would  be  futile  (as 
where  the  wrongdoers  control  the  corpo- 
ration), or  that  the  delay  involved  would 
defeat  recovery.'  In  the  instant  case 
there  is  no  all^^ion  that  the  United 
Copper  Company  is  in  the  control  of  the 
alleged  wrongdoers,  or  that  its  directors 
stand  in  any  relations  to  them,  or  that 
they  have  been  guilty  of  any  misconduct 
whatsoever.  Nor  is  there  even  an  al- 
legation that  their  action  in  refusing  to 
bring  such  suit  is  unwise.  No  appQca- 
tiou  appears  to  have  been  made  to  the 
stockholders  as  a  body,  or  indeed  to  any 
other  stockholders  individually ;  nor  does 
it  appear  that  there  was  no  opportunity 
to  make  it,  and  no  special  facts  are 
shown  which  render  such  application  un- 
necessary. For  aught  that  appears,  the 
course  pursued  by  the  directors  has  the 
approval  of  all  the  stockholders  except 
the  plaintiffs.  The  fact  that  the  cause 
of  action  is  based  on  the  Sherman  Law 
does  not  limit  the  discretion  of  the  di- 

'Hawes  v.  Oakland  (Hawes  ▼.  Contra 
Costa  Water  Co.)  104  U.  S.  450,  26  L.  ed. 
827;  Quincy  v.  Steel,  120  U.  S.  241,  30  L. 
ed.  624,  7  Sup.  Ct.  Rep.  520;  Corbus  ▼. 
Alaska  Treadwell  Gold  Min.  Co.  187  U.  a 
456,  47  L.  ed.  256,  23  Sup.  Ct.  Rep.  157; 
Delaware  k  H.  Co.  v.  Albany  &  8.  R.  Co. 
213  U.  S.  435,  53  L.  ed.  862,  29  Sup.  Ct 
Rep.  540.  See  Macon,  D.  &  S.  R.  Co.  v. 
Shailer,  72  C.  C.  A.  631,  141  Fed.  585. 
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rectors  or  the  power  of  the  body  of 
stockholders;  nor  does  it  eive  to  in- 
dividual shareholders  the  right  to  inter- 
fere with  the  internal  management  of  the 
corporation. 

But  even  if  the  circumstances  were 
such  as  to  justify  individual  stockhold- 
ers in  seeking  the  aid  of  the  court  to 
enforce  rights  of  the  corporation,  it  is 
clear  that  their  remedy  is  not  at  law.' 
The  particular  equitable  relief  [265] 
sought  in  Fleitmann  v.  Welsbach  Street 
Lighting  Co.  240  U.  S.  27,  60  L.  ed.  505, 
36  Sup.  Ct.  Rep.  233,  was  denied;  but 
this  denial  affords  no  reason  for  assum- 
ing that  the  long-settled  rule  under 
which  stockholders  may  seek  such  re- 
lief only  in  a  court  of  equity  will  be  de- 
parted from  because  the  cause  of  action 
involved  arises  under  the  Sherman  Law. 

This  action  was  commenced  May  3, 
1912.  The  judgment  dismissing  the  com- 
plaint was  rendered  in  the  district  court 
September  24^  1914,  and  affirmed  by  the 
circuit  court  of  appeals  April  13,  1915. 
The  case  was  ent^:«d  in  this  court  July 
27,  1915.  On  April  7,  1917,  about  a 
fortnight  before  the  ease  was  reached 
for  argument,  Oeorge  D.  Hendriokson 
and  Luther  Martin,  Jr.,  filed  in  this  court 
a  motion  that  they  be  substituted  as 
plaintiffs  in  error.  The  motion  recites 
that  they  had,  on  March  1,  1917,  been 
appointed  receivers  of  the  United  Cop- 
per Company  by  the  court  of  chancery 
of  New  Jersey,  and  had  on  April  2, 
1917,  been  authorized  by  it  to  apply  for 
such  substitution.  Annexed  to  the  mo- 
tion is  a  copy  of  the  petition  for  ap- 
pointment of  the  receivers  which  alleges 
that  the  United  Copper  Company  had  on 
February  28,  1912,  been  dissolved  by 
proclamation  of  the  governor  of  New 
Jersey  for  failure  to  pay  franchise 
taxes;  and  that  it  had  assets  of  large 
value;  but  that  its  directors  named 
(who,  under  the  statute,  thereupon  be- 
came trustees  for  the  corporation)  had 
taken  no  steps  whatever  to  collect  its 
assets  or  settle  its  affairs  and  were  not 
fit  and  proper  persons  to  be  intrusted 
with  them.    Only  by  opposing  affidavits, 

SHawes  v.  Oakland  (Hawes  t.  Contra 
Costa  Water  Co.)  104  U.  S.  450,  454,  26  L. 
ad.  827,  829 ;  Quincy  t.  Steel,  120  U.  S.  241, 
30  L.  ed.  624,  7  Sup.  Ct  Rep.  520.  The 
latter  case  was  an  equity  suit  by  a  stock- 
holder to  enforce  a  purely  legal  claim  of 
the  corporation,— damages  for  breach  of  con- 
tract; and  the  court  sustained  a  demurrer 
to  the  bill,  not  because  the  suit  should  have 
been  at  law,  but  because  the  bill  failed  to 
show  that  complainant  had  made  sufficient 
effort  to  induce  the  directors  to  enter  suit. 
€\  li.  ed. 


filed  by  defendants,  was  it  disclosed  that, 
on  February  10,  1913,  more  than  four 
years  previously,  the  district  court  of 
the  United  States  for  the  southern  dis- 
trict of  New  York  had  appointed  other 
receivers  of  the  [266]  United  Copper 
Company,  and  had  vested  in  those  re- 
ceivers the  possession  of 
''all  the  properties  owned  by  the  said 
defendant^  [the  United  Copper  Com- 
pany] ''or  in  which  the  said  defendant 
has  any  ownership  or  interest,  whether 
such  property  be  real,  personal,  or  mixed, 
of  whatsoever  kind  and  description^  and 
wheresoever  situated,  including  •  •  . 
things  in  action,  credits,  stocks,  bonds, 
securities,  shares  of  stock  in  the  cor- 
porations described  in  the  said  bill  of 
complaint,  and  all  shares  of  stock,  cer- 
tificates of  equitable  interest,  and  other 
certificates  representing  any  interest  in 
any  property,  and  all  other  securities  of 
whatsoever  character  owned  by  the  de- 
fendant company  or  in  which  it  has  any 
interest  or  which  it  controls  directly  or 
indirectly,^  and  that  on  February  14, 
1913,  the  same  persons  had  been  ap- 
pointed ancillary  receivers  by  the  Unit- 
ed States  district  court  for  the  district 
of  New  Jersey.  We  have  no  occasion 
to  consider  the  power  of  this  court  to 
grant  the  motion  for  substitution.  See 
Kansas  P.  R.  Co.  v.  Twombly,  100  U.  S. 
78,  81,  25  L.  ed.  550.  It  is  without  mer- 
it and  is  denied. 
Judgment  affirmed. 


JOHN  W.  HAMER  et  al.,  Apple., 

V. 

NEW  YORK  RAILWAYS  COMPANY  et  aL 
(See  S.  C.  Reporter's  ed.  266-276.) 

Judgment  —  merger  of  cause  of  action. 

1.  The  recovery  by  the  trustee  in  a  cor- 
porate mortgage  of  a  deAciency  judgment 
against  the  guarantor  of  the  mortgage  bonds 
extinguished  through  merger  any  original 

Note. — Generally,  as  to  diverse  citizen- 
ship as  ground  of  Federal  jurisdiction — 
see  notes  to  Seddon  v.  Virginia,  T.  ft  C. 
Steel  &  I.  Co.  1  L.R.A.  108;  Myers  v. 
Murray,  N.  ft  Co.  U  L.R. A.  216 ;  Emory 
y.  Gkreenough,  1  L.  ed.  U.  S.  640;  Straw- 
bridge  y.  Curtiss,  2  L.  ed.  U.  S.  435; 
McDonald  y.  Smalley,  7  L.  ed.  U.  S.  287; 
and  Roberts  y.  Lewis,  86  Li  ed.  U.  8. 
579. 

As  to  who  is  real  party  in  interest 
by  whom  an  action  must  be  brought — 
see  note  to  Stewart  y.  PricCi  64  L.BJL 
609. 
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eause  of  action  which  the  bondholders  indi- 
Tidually  or  collectively  may  have  had  under 
rack  guaranty. 

(BV>r  othtr  caees,  Me  Jadgment,  X^  In  Digest 
8ap.  Ct  ie08.] 

Federal  courts  —  jnrtodictloii  —  dlyerse 
citlzeiiBhlp  —  alignment  of  parties. 
2.  A  eontroversy  between  citiz^  of  dif- 
ferent states,  justiciable  in  a  Federal 
district  court,  is  not  InToWed  in  a  rait  by 
nonresidents,  who  constituted  a  bondholders' 
oonunittee  representing  a  large  majority  of 
the  holders  of  defaulted  mortgage  bonds, 
against  the  trustee,  refusins  to  sua,  the 
guarantor  of  the  bonds,  and  tns  latter's  rae- 
cessor  under  a  reorganization  plan, — all 
three  defendants  being  domestic  corpora- 
tions,—to  enforce  out  of  the  property  of  the 
new  corporation  satisfaction  of  a  deficiency 
judgment  entered  against  the  guarantor  in 
the  foreclosure  suit,  since  the  trustee,  hold- 
ing such  deficiency  judgment  for  the  bene- 
fit of  all  the  bondholders,  has  a  real  inter- 
est in  the  controversy  which  makes  it  a 
necessary  party  to  the  suit,  and  it  must  be 
aligned  as  a  party  plaintiff,  where  its  in- 
terest lies. 

(For  other  cases,  see  Courts,  721~7e9,  In  Di- 
gest 8oi».  Ct  1908.] 

Federal  courts  —  ancillary  jurisdiction. 
8.  A  suit  by  the  members  of  a  bondhold- 
ers' committee  against  the  trustee  in  the 
mortgage,  the  corporate  guarantor  of  the 
bonds,  and  the  latter's  successor  under  a 
reorganization  plan,  to  enforce  out  of  the 
property  of  the  new  corporation  satisfao- 
tion  of  a  deficiency  judgment  against  the 
guarantor  upon  its  guaranty,  cannot  be 
maintained  in  a  Federal  court  without  re- 
gard to  the  citizenship  of  the  parties,  as 
beinff  ancillary  to  foreclosure  proceedings 
in  that  court  against  the  guarantor,  where 
there  was  no  reservation  concerning  liens 
or  similar  rights  when  the  proper^  was 
sold  under  the  foreclosure  decree,  and  the 
bill  does  not  purport  to  be  ancillary  to  the 
foreclosure  proceedings,  but  seeks  to  es- 
tablish an  equity  against  the  property  of 
the  reorganized  corporation  on  the  theory 
that  rights  of  the  holders  of  the  guaranteed 
bonds  were  improperly  ignored. 
(For  other  cases,  see  Courts,  V.  c,  9,  In  Digest 
8ap.  Ct.  1908.] 

[No.  968.] 

Argued  April  10,  1917.     Decided  May  21, 

1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  a  decree 
dismissingi  for  lack  of  diversity  of 
citizenship,  a  suit  by  the  members  of  a 
bondholders'  committee  to  enforce  a  de- 
ficiency judgment  entered  against  the 
guarantor  of  the  bonds.  Aflftrmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  A.  8.  Gilbert  argued  the  cause 
and  filed  a  brief  for  appellants: 
The  guaranty  indorsed  on  the  bonds 
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being  to  the  Central  Trust  Company, 
''for  the  benefit  of  the  holders  thereof," 
was  in  effect  a  guaranty  of  payment  di- 
rectly to  the  holder  of  each  bond,  vest- 
ing in  the  holders  of  the  bonds  a  cause 
of  action  on  which  they  could  sue  in  their 
own  name. 

Hendrick  v.  Lindsay,  93  U.  S.  143,  23 
L.  ed.  855;  Austin  y.  Seligman,  18  Fed. 
522;  Welden  Nat.  Bank  v.  Smith,  30  C. 
C.  A.  133,  57  U.  S.  App.  136,  86  Fed. 
402;  Barker  y.  Pullman^i  Palace  Car  Co 
124  Fed.  555 ;  Jacoby  y.  Jacoby,  188  N. 
T.  124,  80  N.  E.  676;  Gueutal  v.  Qneutal, 
113  App.  Div.  310,  98  N.  Y.  Supp.  1002; 
KeUer  y.  Ashfor^  133  U.  8.  610,  33  L. 
ed.  667,  10  Sup.  Ct  Rep.  494;  E.  £. 
Taenzer  &  Co.  y.  Chicago,  R.  I.  ft  P.  R. 
Co.  95  C.  C.  A.  436,  170  Fed.  247;  Wil- 
lard  y.  Wood,  164  U.  8.  519,  41  L.  ed. 
538,  17  Sup.  Ct  Rep.  176;  Vrooman  y. 
Turner,  69  N.  Y.  281,  25  Am.  Rep.  195; 
Dancel  y.  Goodyear  Shoe  Machinery  Co. 
75  C.  C.  A.  481,  144  Fed.  679;  7  Am.  & 
Eng.  Enc.  Law,  110. 

The  judgment  obtained  by  the  Central 
Trust  Company  against  the  Metropolitan 
Street  RaUway  Company,  haying  been 
obtained  for  Uie  benefit  of  the  holders 
of  the  bonds,  belongs  to  the  holders  of 
the  bonds,  and  the  Central  Trust  Com- 
pany  has  no  right,  title,  or  interest  there- 
in or  duty  with  reference  thereto. 

28  Am.  &  Eng.  Enc  Law,  920;  Oreene 
y.  Republic  F.  Ins.  Co.  84  N.  Y.  572; 
Welch  y.  Allen,  21  Wend.  147;  Lawrence 
y.  Fox,  20  N.  Y.  268;  Re  Livingston,  34 
N.  Y.  555;  Watkins  y.  Reynolds,  123  N. 
Y.  211,  25  N.  E.  322. 

A  mere  formal  or  nominal  party  must 
be  disregarded  in  determining  the  ques- 
tion of  jurisdiction. 

Sharpe  y.  Bonham,  224  U.  S.  241,  56 
L.  ed.  747,  32  Sup.  Ct.  Rep.  420;  Walden 
y.  Skinner,  101  U.  S.  577,  25  L.  ed.  963; 
Wormley  v.  Wormley,  8  Wheat  421,  5 
L.  ed.  651 ;  Wood  v.  Davis,  18  How.  467, 

15  L.  ed.  460;  Maryland  use  of  Markley 
V.  Baldwin,  112  U.  S.  490,  28  L.  ed.  822, 
5  Sup.  Ct  Rep.  278;  Hatch  v.  Chicago, 
R.  I.  &  P.  R.  Co.  6  Blatchf.  105,  Fed. 
Cas.  No.  6,204;  Bacon  v.  Rives,  106  U. 
S.  99,  27  L.  ed.  69,  1  Sup.  Ct  Rep.  3; 
Bates  V.  New  Orleans,  B.  R.  &  Y.  R.  Co. 

16  Fed.  294;  Sioux  City  ft  D.  M.  R.  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  27  Fed. 
770;  New  Chester  Water  Co.  y.  Holly 
Mfg.  Co.  3  C.  C.  A.  399,  3  U.  S.  App. 
264,  53  Fed.  19;  Rogers  v.  Penobscot 
Min.  Co.  83  C.  C.  A.  380,  154  Fed.  610. 

The  court  below  had  jurisdiction  of 
the  cause,  independently  of  diversity  of 
citizenship. 

Wabash  R.  Co.  y.  Adelbert  College, 

944  V.  8. 
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208  U.  S.  38,  52  L.  ed.  379,  28  Sup.  Ct. 
Rep.  182. 

Mr.  Richard  Beid  Rogers  argued  the 
cause  and  filed  a  brief  for  appellees : 

The  Central  Trust  Company  is  an  in- 
dispensable party  to  the  action. 

Knapp  V.  Troy  ft  B.  R.  Co.  20  Wall. 
U7,  122,  123,  22  L.  ed.  328,  330,  331; 
Richter  v.  Jerome,  123  U.  S.  233,  246, 
31  L.  ed.  132, 137,  8  Sup.  Ct  Rep.  106. 

A  claim  or  demand  put  in  suit  and 
passing  to  a  final  judgment  becomes 
merged  and  swallowed  up  in  the  judg- 
ment, loses  its  vitality,  and  cannot  there- 
after be  used  either  as  a  cause  of  action 
or  as  a  set-off.  It  is  the  general  rule 
that  all  the  peculiar  qualities  of  the 
claim  become  merged  in  the  judgment, 
which  then  stands  on  the  same  footing 
as  all  other  judgments.  This  rule  ap- 
plies to  all  species  of  demands,  including 
contracts,  bonds,  promissory  notes, — 
even  to  demands  founded  upon  earlier 
judgments.  As  a  general  rule,  the  re- 
covery of  a  judgment  creates  a  new 
debt  or  liability  distinct  from  the 
original  claim  or  demand,  and  this  new 
liability  is  not  merely  the  evidence  of 
the  creditor's  claim,  but  is  the  substance 
of  the  claim  itself. 

Ghitta  Percha  &  Rubber  Mfg.  Co.  v. 
Houston,  108  N.  Y.  278,  2  Am.  St.  Rep. 
412,  16  N.  E.  402;  Watson  v.  Chicago, 
R.  I.  &  P.  R.  Co.  169  App.  Div.  663,  165 
N.  Y.  Supp.  808 ;  United  States  v.  Price, 
9  How.  83,  91,  94,  13  L.  ed.  66,  69,  60. 

The  jurisdictional  principle  involved 
in  this  case  was  early  settled  by  the  de- 
cisions of  this  court. 

Bonnafee  v.  Williams,  3  How.  674, 
677,  11  L.  ed.  732,  733;  Susquehanna  & 
W.  Valley  R.  &  Coal  Co.  v.  Blatchford, 
11  Wall.  172,  176,  177,  20  L.  ed.  179- 
181;  Osbom  v.  Bank  of  United  States,  9 
Wheat.  738,  6  L.  ed.  204;  Mexican  C.  R. 
Co.  V.  Eckman,  187  U.  S.  429,  434,  436, 
47  L.  ed.  246,  247,  248,  23  Sup.  Ct.  Rep. 
211;  United  States  Fidelity  &  G.  Co.  v. 
United  States,  204  U.  S.  349,  369,  61  L. 
«d.  616,  620,  27  Sup.  Ct.  Rep.  381. 

The  bondholders  represented  by  ap- 
pellants were  likewise  citizens  of  the 
same  state  as  the  appellees. 

Blacklock  v.  Small,  127  U.  S.  96, 
104,  32  L.  ed.  70,  73,  8  Sup.  Ct.  Rep. 
1096. 

The  present  action  is  in  no  sense  ancil- 
lary to,  or  dependent  upon,  any  previous 
action  pending  in  the  United  States 
court. 

Dunn  V.  Clarke,  8  Pet.  1,  3,  8  L.  ed. 

846,  846;  G.  &  C.  Merriam  Co.  v.  Saal- 
ei  L.  ed. 


field,  241  U.  S.  22,  30,  31,  60  L.  ed.  868, 
872,  873,  36  Sup.  Ct.  Rep.  477. 

[268]  Mr.  Justice  Brandeis  delivered 
the  opinion  of  the  court : 

This  appeal  presents  the  single  ques- 
tion whether  the  district  court  erred  in 
dismissing  the  bill  for  want  of  jurisdic- 
tion, on  the  ground  that  the  controversy 
involved  was  not  one  between  citizens 
of  different  states.  The  question  was 
duly  certified  in  conformity  to  §  238  of 
the  Judicial  Code  [36  Stat,  at  L.  1167, 
chap.  231,  Comp.  Stat.  1916,  §  1216]. 
The  facts  are  these: 

The  Twenty-eighth  &  Twenty-ninth 
Street  Crosstown  Railroad  Company,  of 
New  York  city,  issued,  on  October  1, 
1896,  bonds  to  the  amount  of  $1,600,000, 
and  secured  them  by  mortgage  of  its 
property  to  the  Central  Trust  Company. 
The  Metropolitan  Street  Railway  Com- 
pany, having  previously  leased  the  Cross- 
town  Railroad,  delivered  with  the  mort- 
gage stamped  on  each  of  the  bonds,  a 
guaranty  to  the  Trust  Company  in  the 
following  terms: 

"For  Value  Received,  the  Metro- 
politan Street  Railway  Company  hereby 
guarantees  to  the  trustee  of  the  within- 
mentioned  mortgage,  for  the  benefit  of 
the  holders  thereof,  punctual  payment 
of  the  principal  of  the  within  bond  and 
the  interest  thereon  at  the  time  and  in 
the  manner  therein  specified  and  accord- 
ing to  the  tenor  of  the  several  coupons 
belonging  thereto." 

In  September,  1907,  the  Metropolitan 
Company  passed  into  the  hands  of  re- 
ceivers appointed  by  the  circuit  (now 
district)  court  of  the  United  States  for 
the  southern  district  of  New  York.  Soon 
thereafter  default  was  made  in  the  pay- 
ment of  interest  on  the  Crosstown  bonds. 
The  customary  bondholders'  committee 
was  formed,  and  1,373  of  the  1,600  bonds 
outstanding  were  deposited  with  it.  At 
its  request  the  Trust  Company  declared 
the  bonds  due  and  brought  suit  in  the 
si4>reme  court  of  New  York  to  foreclose 
the  mortgage.  The  court  by  special  or- 
der granted  an  application  of  the  Trust 
Company  for  permission  to  liquidate,  in 
the  foreclosure  suit,  its  claim  against 
[269]  the  Metropolitan  Company  on  the 
guaranty.  For  that  purpose  the  Metro- 
politan Company  was  joined  as  defend- 
ant; and  a  deficiency  judgment  for 
$1,746,344.21  was  entered  against  it  on 
February  20, 1912,  in  favor  of  the  Trust 
Company. 

The  property  of  the  Metropolitan 
Company  had  meanwhile  been  admin- 
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istered  by  receivers  appointed  by  the 
district  court  of  the  United  States  for 
the  southern  district  of  New  York;  and 
the  several  committees  representing  its 
bondholders,  stockholders,  and  creditors 
had  adopted  a  plan  and,  agreement  for  the 
reorganization  of  that  company.  Pur- 
suant thereto  its  franchise  and  assets 
had  been,  on  January  1,  1912,  trans- 
ferred to  a  new  corporation,  the  New 
York  Railways  Company;  and  the  secu- 
rities and  cash  issued  in  exchange  there- 
for were  distributed  among  security 
holders,  creditors,  and  otherwise,  as  in 
the  plan  provided.  No  provision  was 
made  in  the  plan  for  adjusting  the  lia- 
bility of  the  Metropolitan  Company 
arising  out  of  its  guaranty  of  the  Cross- 
town  bonds.  The  district  court  refused 
to  allow  the  claim  on  the  deficiency  judg- 
ment to  be  proved  in  the  Metropolitan 
receivership,  because  the  date  as  of 
which  claims  against  the  property  were 
ordered  to  be  proved  was  January  15, 
1908,  and  the  claim  on  the  guaranty  was 
at  that  date  contingent  merely.  Conse- 
quently neither  the  committee  nor  the 
Trust  Company  representing  the  Cross- 
town  bondholders  assented  to  the  plan 
for  reorganizing  the  Metropolitan  Com- 
pany. 

In  October,  1913,  the  members  of  the 
Crosstown  bondholders'  committee,  su- 
ing on  behalf  of  themselves  and  ''all 
other  similarly  situated  bondholders,'' 
brought  suit  in  the  district  court  of  the 
United  States  for  the  southern  district 
of  New  York  against  the  New  York  Com- 
pany,  the  Metropolitan  Company,  and 
the  Central  Trust  Company,  to  enforce 
out  of  the  property  of  the  New  York 
Company  satisfaction  of  the  liability  of 
the  Metropolitan  Company  [270]  aris- 
ing out  of  its  guaranty.  The  bill  set 
forth  facts  to  bring  the  case  within  the 
rule  declared  in  Northern  P.  R.  Co.  v. 
Boyd,  228  U.  S.  482,  67  L.  ed.  931,  33 
Sup.  Ct.  Rep.  554,  and  Kansas  City 
Southern  R.  Co.  v.  Guardian  Trust  Co. 
240  U.  S.  166,  60  L.  ed.  579,  36  Sup.  Ct. 
Rep.  334,  and,  as  reason  for  the  suit 
being  brought  in  the  name  of  the  bond- 
holders, alleged  the  following: 

"That  the  defendant  Central  Trust 
Company  of  New  York  hold^  the  said 
judgment  against  the  defendant  Metro- 
politan Street  Railway  Company, 
amounting  to  $1,745,344.21,  for  the  bene- 
fit of  and  as  the  trustee  for  the  plaintiffs 
and  the  other  holders  of  said  bonds  of  • 
the    Twenty-eighth    and    Twenty-ninth  * 
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Streets  Crosstown  Railroad  Company, 
hereinbefore  described ;  and  that  the  rea- 
son why  this  action  is  brought  by  the 
plaintiffs  and  why  the  Central  Trust 
Company  of  New  York  is  made  a  party 
defendant  is  that  the  plaintiffs  are  the 
lawful  owners  and  holders  of  said  bonds 
in  the  amount  hereinbefore  alleged,  and 
the  beneficial  and  equitable  owners  of 
said  judgment  held  by  the  defendant 
Central  Trust  Company  of  New  York; 
and  that  the  defendant  Central  Trust 
Company  of  New  York  has  refused  to 
bring  this  action  after  due  demand  by 
the  plaintiffs  upon  said  defendant  Cen- 
tral Trust  Company  of  New  York,  al- 
though the  plaintiffs  have  offered  proper 
indenmification  to  the  said  defendant 
Central  Trust  Company  of  New  York, 
as  such  trustee,  to  institute  this  suit  to 
enforce  the  rights  of  the  trustee  and  of 
the  bondholders  under  said  judgment  and 
guaranty  made  by  said  defendant  Metro- 
politan Street  Railway  Company,  as 
aforesaid." 

Jurisdiction  of  the  district  court  was 
rested  wholly  on  diversity  of  citizenship, 
plaintiffs  being  all  citizens  and  residents 
of  states  other  than  New  York,  and  the 
three  defendants,  corporations  organ* 
ized  under  the  laws  of  that  state.  The 
Trust  Company  filed  an  answer  in  sub* 
stance  joining  in  the  prayer  of  the  bill 
and  admitting  its  allegations.  The  New 
York  Railways  Company,  besides  an* 
swering  to  the  merits,  alleged: 

[271]  "That  the  interests  of  the 
plaintiffs,  and  all  other  security  holders, 
and  the  interests  of  said  defendant  Cen- 
tral Trust  Company  of  New  York,  are 
identical  and  in  all  respects  similar  to 
the  interests  of  the  plaintiffs,  and  all 
other  owners  or  holders  of  bonds  secured 
by  the  mortgage  .  .  .  ;  that  the 
parties  to  this  action  should  be  realigned 
by  the  court,  and  placed  according  to 
their  interests  in  the  subject-matter  of 
this  suit,  and  for  the  reasons  herein- 
before alleged,  and  for  divers  other  rea* 
son3  appearing  on  the  face  of  the  bill 
upon  the  trial  of  this  action,  this  defend* 
ant  alleges  that  this  court  is  without 
jurisdiction  to  entertain  this  complaint, 
or  to  give  judgment  for  the  relief  de- 
manded therein." 

It  also  appeared  by  stipulation  that 
the  holders  of  a  large  part  of  the  Cross- 
town  bonds  deposited  with  the  commit- 
tee were  citizens  and  residents  of  New 
York. 

Plaintiffs  admit  that  in  respect  to  the 

244   U.  8. 


1016. 


HAMER  V.  NEW  YORK  RAILWAYS  CX). 


271-273 


Crosstown  Company  no  cause  of  action 
on  the  bond  vested  in  any  one  bond- 
holder; since  the  bondholders  were  bound 
by  the  terms  of  the  mortgage,  under 
which  all  right  to  sue  on  the  bonds  and 
to  foreclose  the  mortgage  was  in  the 
Trust  Company.  But  they  insist  that 
the  rights  of  the  bondholders  against 
the  Metropolitan  Company  on  the  guar- 
anty were  entirely  distinct  from  their 
rights  against  the  Crosstown  Company 
on  the  bonds;  that  the  guaranty  vested 
in  the  holder  of  each  bond  a  cause  of 
action  on  which  he  could  sue  in  his  own 
name;  that  the  original  guaranty  to  the 
Trust  Company  was  a  naked  promise  to 
one  for  the  benefit  of  another;  that  the 
judgment  obtained  by  the  Trust  Com- 
pany belongs  to  the  holders  of  the 
bonds;  that  it  is  in  this  suit  merely  a 
"use  plaintiff,"  a  title  owner  of  the  judg- 
ment, who  owes  no  duty  to  the  plaintiff 
or  other  bondholders  with  reference 
thereto,  has  no  interest  in  the  result  of 
the  suit,  and  need  not  have  been  made 
a  party  thereto;  and  that,  being  a  mere- 
ly formal  party,  should  be  disregarded 
in  determining  the  question  [272]  of 
jurisdiction.  Before  discussing  whether 
the  Trust  Company  has  an  interest,  and, 
if  so,  its  character  and  effect,  the  nature 
of  this  suit  should  be  considered. 

1.  The  causa  of  action. 

This  is  not  a  suit  upon  the  original 
guaranty.  It  is  a  suit  to  enforce  a  judg- 
ment. The  prayer  of  the  bill  is  that  the 
property  acquired  by  the  New  York 
Railways  Company  "be  declared  to  be 
subject  to  the  lien  of  said  judgment." 
The  rights  on  the  original  guaranty, 
whether  they  be  treated,  by  virtue  of 
the  stamping  on  each  bond,  as  an  aggre- 
gation of  1,500  separate  causes  of  action, 
or  be  treated  as  a  single  cause  of  action 
for  the  benefit  of  the  1,500  bondholders, 
were  merged  in  that  judgment.  This  is 
true,  even  if,  as  contended,  the  guaranty 
to  the  Trust  Company  stamped  on  each 
bond  ''for  the  benefit  of  the  holders 
thereof"  be  construed  as  importing  a 
promise  of  payment  directly  to  the 
holder,  on  which  he  was  at  liberty  to 
sue  in  his  own  name.  For  the  recovery 
of  the  judgment  extinguished  through 
merger  the  original  cause  or  causes  of 
action,  and  the  judgment  is  one  re- 
eoverd  by  the  Trust  Company  as 
trustee.^ 


2.  The  interest  of  the  Trust  Company. 

Whatever  may  have  been  the  situa- 
tion originally  with  respect  to  rights  of 
individual  bondholders  on  the  guaranty, 
we  have  now  a  single  judgment  held  by 
the  Trust  Company  as  trustee  for  the 
pro  rata  benefit  of  1,500  bondholders. 
The  plaintiffs  allege  that  they  hold  1,373 
of  these  bonds, — that  is,  a  fraction  only 
of  the  beneficial  interest.  It  is  thus 
clear  that  the  minority  bondholders  as 
well  as  the  railway  cdbpanies  defendant 
require  for  the  protection  [273]  of 
their  respective  interests  that  the  Trust 
Company  be  a  party  to  the  litigation; 
the  minority  bondholders,  so  that  they 
may  share  ratably  in  the  proceeds;  the 
railway  companies,  in  order  that  they 
may,  upon  paying  the  amount  of  the 
judgment,  be  discharged  from  the  possi- 
bility of  further  liability.  The  judgment 
is  a  unit  and  the  relief  sought  on  it  is 
necessarily  for  the  benefit  of  all.  Black- 
lock  v.  Small,  127  U.  S.  96, 104,  32  L.  ed. 
70,  73,  8  Sup.  Ct.  Rep.  1096.  But  a  suit 
by  some  bondholders  does  not,  by  the 
allegation  that  it  is  in  behalf  of  all 
others  similarly  situated,  become  a  class 
suit,  binding  on  all.  Wabash  R.  Co.  v. 
Adelbert  College,  208  U.  S.  38,  67,  62 
L.  ed.  379,  387,  28  Sup.  Ct.  Rep.  182. 
And  for  the  protection  of  the  Trust  Com- 
pany itself  joinder  as  a  party  is  essen- 
tial, in  order  that,  upon  distribution  oT 
any  proceeds,  it  may  be  discharged  from 
obligations  to  its  beneficiaries. 

To  the  state  of  facts  presented  here, 
Greene  v.  Republic  F.  Ins.  Co.  84  N.  Y. 
572,  which  is  strongly  relied  upon  by 
plaintiffs,  has  no  application.  In  that 
case  the  assignee  of  a  chose  in  action, 
having  recovered  a  judgment  in  Missis- 
sippi, where  he  was  obliged  (as  by  the 
common-law  procedure)  to  sue  for  his 
own  use  in  the  assignor's  name,  was  per- 
mitted to  sue  on  the  judgment  in  New 
York  in  his  own  name,  since  the  New 
York  Code  requires  suit  to  be  brought 
in  the  name  of  the  real  party  in  interest. 
There  the  itesignor,  having  assigned  the 
cause  of  action,  had  no  interest  in  it 
when  the  action  was  commenced  in  Mis- 
sissippi, and  consequently  no  interest  in 
the  judgment;  and  the  judgment  record 
so  recited,  declaring  that  it  was  ''for 


1  "If  there  be  any  one  principle  of  law 
settled  beyond  all  question,  it  is  this,  that 
whensoever  a  cause  of  action,  in  the  lan- 
guage of  the  law,  transit  in  rem  judicatam, 
and  the  judgment  thereupon  remains  in  full 
force  unreversed,  the  original  cause  of  ac- 
ei  li.  ed. 


tion  is  merged  and  gone  forever."  United 
States  V.  Leffler,  11  Pet.  86,  100,  101,  0  L. 
ed.  642,  647,  648.  See  also  Mason  v.  Eldred, 
G  Wall.  231,  18  L.  ed.  783;  Gaines  v.  Miller, 
111  U.  S.  395,  399,  28  L.  ed.  466,  467,  4  Sup. 
Ct  Rep.  426. 
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the  use  and  benefit  of  Edward  A. 
Greene.''  Here  there  has  been  no  assig^i- 
ment  either  of  the  cause  of  action  or  of 
the  judgment.  The  prayer  of  the  com- 
plaint was  that  the  Trust  Company  "as 
trustee  may  have  judgment  against  .  .  . 
said  Metropolitan  Company;"  and  in  ac- 
cordance with  that  prayer  judgment  for 
the  deficiency  was  entered.  So  far  as 
the  record  discloses,  the  deficiency  judg- 
ment against  the  Metropolitan  Company, 
[274]  like  that  against  the  Crosstown 
Company,  and  the'property  transferred 
by  the  mortgage,  is  held  by  the  Trust 
Company  as  trustee  for  all  the  bond- 
holders.' That  under  such  circumstances 
the  trustee  is  a  necessary  party  to  this 
suit  is  clear. 

3.  The  afaiiation  of  the  Trust  Com- 
pany. 

It  is  clear  that  the  interest  of  the 
Trust  Company  in  this  controversy  lies 
wholly  with  the  plaintiffs.  This  is 
shown,  among  other  things,  by  the  re- 
quest in  its  answer  that  the  relief  prayed 
for  in  the  bill  be  granted.  No  reason  is 
assigned  in  the  bill  or  in  the  answer  of 
the  Trust  Company  for  its  refusal  to 
sue;  and  none  suggests  itself  save  the 
willingness  of  an  accommodating  trustee 
to  enable  its  beneficiaries  to  present  that 
appearance  of  diversity  of  citizenship 
essential  to  conducting  this  litigation  in 
the  Federal  court.  It  is  not  contended 
that  this  refusal  to  sue  makes  the  Trust 
Company  an  adversary,  to  be  classed  for 
purposes  of  jurisdiction  with  the  real 
defendants, — as  in  those  cases  where  the 
refusal  to  sue  was  part  of  a  fraudulent 
participation  in  the  wrongdoing,  and 
where  the  trustee  or  corporation  in  effect 
ranged  itself  in  opposition  to  the  relief 
sought.'  The  Trust  Company  having, 
as  we  have  shown,  a  real  interest  in  the 
controversy,  which  makes  it  a  necessary 
party  to  the  suit,  must  be  aligned  as  a 
party  plaintiff,  where  its  interest  lies.* 

«  See  Knapp  v.  Troy  k  B.  R.  Co.  20  Wall. 
117,  123,  22  L.  ed.  328,  330;  Richter  v.  Je- 
rome, 123  U.  S.  233,  246,  31  L.  ed.  132,  137, 
8  Sup.  Ct.  Rep.  106. 

»  y enner  ▼.  Great  Northern  Ik  Co.  209  U. 
S.  24,  52  L.  ed.  666,  28  Sup.  Ct.  Rep.  328; 
Doctor  V.  Harrington,  106  U.  S.  570,  49  L. 
ed.  606,  26  Sup.  Ct.  Rep.  355;  Kelly  ▼. 
Mississippi  River  Coaling  Co.  175  Fed.  482; 
Groel  T.  United  Electric  Co.  132  Fed.  252. 

«Blacklock  v.  Small,  127  U.  S.  06,  104, 
32  L.  ed.  70,  73,  8  Sup.  Ct.  Rep.  1006;  Bart- 
er Twp.  V.  Kemochan,  103  U.  S.  562,  26 
L.  ed.  411;  Pacific  R.  Co.  v.  Ketchum,  101 
U.  S.  289,  25  L.  ed.  932;  Allen- West  Com- 
mission Co.  T.  Hrashear,  176  Fed.  119; 
Shipp  v.  Williams,  10  C.  C.  A.  247,  22  U. 
S.  App.  380,  62  Fed.  4. 
IISO 


Since  the  necessary  realignment  of 
the  Trust  Company  as  party  plaintiff  is 
fatal  to  the  jurisdiction  of  the  district 
court,  it  is  unnecessary  to  consider  the 
legal  effect  of  the  fact  stipulated,  that 
a  large  part  of  the  bondholders  repre- 
sented [275]  by  plaintiffs  are  likewise 
citizens  and  residents  of  New  York. 

4.  Whether  the  suit  is  an  ancillary 
one. 

The  plaintiffs,  relying  upon  Wabaah 
R.  Co.  V.  Adelbert  Col5i-<».  208  U.  S.  38, 
63,  62  L.  ed.  379,  385,  28  J^lup.  Ct.  Eep. 
182,  attempt  to  sustain  the  jurisdiction  of 
the  court  on  the  ground  that  this  suit  is 
ancillary  to  the  foreclosure  proceedings 
against  the  Metropolitan  Company  in 
the  district  court.  But  the  facts  in  that 
case  bear  no  resemblance  to  those  here 
under  consideration.  There  the  rights 
and  lien  which  it  was  declared  the  Fed- 
eral court  had  exclusive  jurisdiction  to 
ascertain  and  enforce  were  expressly  re- 
served by  the  decree;  and  the  purchaser 
under  the  decree  took  title  expressly 
subject  to  them.  The  decree  of  fore- 
closure under  which  sale  was  made  of 
the  property  of  the  Metropolitan  Com- 
pany, which  was  later  transferred  to  the 
New  York  Company,  contained,  so  far 
as  appears  from  the  record,  no  reserva- 
tion whatsoever  concerning  liens  or  simi- 
lar rights.  And  there  is  in  the  answer 
of  the  New  York  company  the  uneontro- 
verted  statement  that  the  properties 
subject  to  the  foreclosure  ''were  sold  to 
the  purchasers  and  to  the  New  York 
Railways  Company,  free  and  clear  of 
any  lien,  claims,  or  interest  in  any  party 
outstanding,  except  the  interests^  of 
those  expressly  provided  for  in  the  plan 
of  reorganization;  and  that  the  proceed- 
ings resulting  in  the  deficiency  judgment 
against  the  Metropolitan  Company  here 
sued  on  "did  not  constitute  a  claim 
against,  or  a  lien  on,  or  an  interest  in, 
any  of  the  property  rights  or  estate  of 
the  Metropolitan  Street  Railway  Com- 
pany." Furthermore,  the  bill  in  the 
instant  case  does  not  purport  to  be  ancil- 
lary to  the  Metropolitan  Company  fore- 
closure proceedings.  Plaintiff  here 
seek  merely  to  establish  an  equity 
against  the  property  of  the  New  Yoik 
Company,  on  the  theory  that  the 
rights  of  the  Crosstown  bondholdexs 
have  been  improperly  ignored.  They 
set  up  a  wholly  independent  cause  of 
action. 

Decree  af&rmed. 

144  V.  t. 
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£276]     NORFOLK     SOUTHERN     RAIL- 
ROAD COMPANY.  Plff.  in  Err., 

T. 

W.  C.  CHATMAN. 

(See  S.  C.  Reporter's  ed.  276-285.) 

Carriers  —  caretaker    at    passenger  «» 
Umltlne  liability  for  negligence. 

1.  A  person  in  charge  of  an  interstate 
shipment  of  live  stock,  traveling  on  a 
fre^ht  train  upon  a  pass  issued  pursuant 
to  the  terms  of  the  contract  of  shipment,  as 
permitted  hj  the  Act  of  June  29,  1906  (34 
Stat,  at  L.  684,  chap.  8691,  Comp.  Stat 
1916,  I  8663),  S  1.  which  excepts  necessary 
caretakers  of  live  stoek  from  the  prohibi- 
tion against  the  issuance  of  any  "interstate 
free  pass,"  must  be  regarded  as  a  passenger 
for  mre^  to  whom  the  carrier  must  respond 
fai  damages  in  case  of  his  injury  through 
the  carrier's  n^ligence^  notwithstanding  a 
atipulation  in  the  contract  purporting  to 
release  the  carrier  from  all  liability  for  any 
personal  injury  which  he  may  sustain. 
[For  other  cases,  see  Carriers.  IL  s,  2;  II.  a, 
8,  In  Digest  Bnp.  Ct.  1908./ 

Batoppel  —  urging     Inconsistent     de- 
fenses. 

2.  A  connecting  carrier  defending  a  per* 
sonaMnjury  action  under  a  release  from 
liability  contained  in  a  contract  of  carriage 
issued  as  required  l^  the  Act  of  June  29, 
1906  (34  Stat  at  L.  696,  chap.  3691),  §  7, 

{pursuant  to  the  published  tariffs  of  the 
nitial  carrier,  will  not  be  heard  in  the 
courts  to  urge  the  inconsistent  defense  that 
its  own  tariff  made  unlawful  this  contract 
on  which  it  relies. 

(For  other  cases,  see  Estoppel,  IIL  c.  In  Di- 
gest Snp.  Ct.  1908.] 

Carriers  —  free  transportation  —  care- 
takers. 

3.  A   notice   to   shippers   that   return 

rses  to  caretakers  of  live  stock  will  not 
allowed  is  all  that  can  be  claimed  for 
a  provision  in  a  carrier's  published  tariff 
that  "free  or  reduced  transportation  shall 


not  be  issued  for  shippers  or  caretakers  In 
charge  of  live-stock  shipments,  whether  car- 
loads or  less,  and  such  shippers  or  care- 
takers shall  pay  full  fare  returning."  Sudi 
provision  implies  that  passes  will  be  issued 
by  the  carrier  to  the  destination  of  the 
shipment. 

[For  other  cases,  see  Carriers,  II.  a,  8,  In 
Digest  Bnp.  Ct.  1908.] 

Carriers  —  published  rates  —  payment 
In  money  »  separate  rate  for  car- 
riage of  caretaker. 

4.  The  failure  of  the  published  tariffs 
of  a  carrier  to  make  a  separate  rate^  pay- 
able in  money,  for  the  carriage  of  a  care- 
taker of  an  interstate  shipment  of  live  stock, 
or  to  state  separately  how  much  of  the  pub- 
lished rate  for  which  the  carrier  is  to  trans- 
port the  live  stoek  and  their  caretaker  to 
destination  is  to  be  treated  as  payment  for 
the  transportation  of  the  stooc  and  how 
much  for  the  carriage  of  the  caretaker, 
does  not  make  the  latter's  presence  on  a 
freight  train  in  charge  of  the  shipment  un- 
lawful, so  as  to  defeat  his  right  to  recover 
damages  in  case  of  injury  through  the  car- 
rier's negligence^  sinoe,  by  the  Act  of  Feb- 
ruary 4,  1887  (24  Stat  at  L.  880,  ehi^. 
104),  9  0>  M  amended  by  the  Acts  of  Juaa 
29,  1906  (34  Stat,  at  L.  686,  chap.  8691), 
June  18,  1910  (36  Stat,  at  L.  648,  ehsp. 
309,  §  9),  and  August  24,  1912  (37  Stat, 
at  L.  668,  chap.  390,  §  11,  Oomp.  Stat  1916, 
I  8669),  the  determininff  ana  prescribing 
of  the  form  in  which  tanff  schedules  shall 
be  prepared  and  arranged  is  eommitted  to 
the  Interstate  Commerce  Commission,  this 
obviously  being  an  administrative  function 
with  which  the  courts  will  not  interfere  in 
advance  of  a  prior  application  to  the  Com- 
mission. 

[For  other  cases,  see  Carriers,  IIL  a;  IIL  g, 
la  Digest  Bap.  Ct  1908.] 

[No.  192.] 

Argued  Apnl  20,  1917.     Decided  Biay  21, 

1917. 


Note. — On  yalidity  and  effect  of  stipa- 
lation  in  free  pass  releasing  carrier  from 
liability  for  negligence — see  note  to 
Boering  v.  Chesapeake  Beach  R.  Co.  48 
L.  ed.  U.  S.  742. 

As  to  liability  of  carrier  for  injury  to 
passenger  earned  free  or  riding  on  a 

Eass — see  note  to  New  Yoiic  C.  B.  Co.  y. 
ockwood,  21  L.  ed.  U.  S.  627. 
As  to  liability  of  carrier  to  passenger 
traveling  on  pass  or  contract  for  gratni- 
toos  carriage  forbidden  by  law — see  notes 
to  Southern  P.  Co.  v.  Schuyler,  67  L.  ed. 
U.  S.  663 :  Bradbnm  v.  Whatcom  County 
E.  &  Light  Co.  14  L.R.A.(N.S.)  526;  and 
Southern  P.  Ca  ▼.  Schuyler,  43  L.R.A. 
(N.8.)  901. 

On  right  of  carrier  to  limit  its  liability 
to  droyers  or  caretakers  accompanying 
shipment — see  note  to  Buckley  y.  Bangor 

ft  A.  B.  Co.  L.BjL1916A«  623. 
€1  I<.  ed. 


As  to  yalidity  of  stipulation  in  pass 
limiting  carrier's  liability — see  note  to 
Walther  y.  Southern  P.  Co.  37  L.BA. 
(N.S.)  235. 

As  to  rights  of  passenger  carrier  to 
stipulate  against  liability,  in  consider- 
ation of  reduced  fare — see  note  to  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  y.  Higgs,  4 
L.R.A.(N.S.)  1081. 

As  to  duty  of  carrier  to  caretakers  ae- 
eompanyizig  shipment  of  liye  stock — see 
notes  to  Mnldoon  y.  Seattle  City  B.  Co. 
22  L.B.A.  794,  and  Otto  y.  Chicago,  B.  & 
Q.  R.  Co.  31  L.R.A.(N.S.)  632. 

On  degree  of  care  owing  to  free  pas- 
senger in  absence  of  stipiUations  on  the 
subject — see  notes  to  Lidianapolis  Trac- 
tion &  Terminal  Co.  y.  Lawson,  5  L.R.A. 
(N.S.)  721,  and  Memphis  Street  B.  Co.  y. 
Cayiness,  46  L.BA.(N.S.)  142. 
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IN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fourth 
Circuit  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  district  Court 
for  the  Eastern  District  of  North  Caro- 
lina in  favor  of  plaintiff  in  a  personal- 
injury  action.    Afftrmed. 

See  same  case  below,  138  C.  C.  A.  350, 
222  Fed.  802. 

The  facts  are  stated  in  the  opinion. 

Mr.  0.  M.  Bain,  by  special  leave, 
argued  the  cause,  and,  with  Messrs. 
John  H.  Small,  W.  B.  Rodman,  and  J. 
Kenyon  Wilson,  filed  a  brief  for  plain- 
tiff in  error: 

All  passes  under  the  Hepburn  Act  are 
free  passes. 

Charleston  &  W.  C.  R.  Co.  v.  Thomp- 
son, 234  U.  S.  576, 58  L.  ed.  1476,  34  Sup. 
Ct.  Rep.  964. 

If  the  pass  was  free  under  the  stat- 
ute, there  is  no  question  of  the  validity 
of  its  stipulations. 

Ibid. ;  Northern  P.  R.  Co.  v.  Adams,  192 
U.  S.  440,  48  L.  ed.  513,  24  Sup.  Ct.  Rep. 
408;  Boering  v.  Chesapeake  Beach  R.  Co. 
193  U.  S.  442,  48  L.  ed.  742,  24  Sup.  Ct 
Rep.  515;  Baltimore  &  0.  S.  W.  R.  Co. 
v.  Voigt,  176  U.  S.  498^  44  L.  ed.  560,  20 
Sup.  Ct.  Rep.  385 ;  Robinson  v.  Baltimore 
&  0.  R.  Co.  237  U.  S.  84,  59  L.  ed.  849,  35 
Sup.  Ct.  Rep.  491,  8  N.  C.  C.  A.  1. 

A  carrier  engaged  in  the  transporta- 
tion of  passengers  and  property  in  inter- 
state commerce  is  forbidden  to  receive  as 
payment  for  an  interstate  journey  any- 
thing other  than  money. 

Louisville  &  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265;  Chicago,  L  ft 
L.  R.  Co.  V.  United  States,  219  U.  S. 
486,  55  L.  ed.  305,  31  Sup.  Ct.  Rep.  272; 
American  Exp.  Co.  v.  United  States,  212 
U.  S.  522,  53  L.  ed.  635,  29  Sup.  Ct.  Rep. 
315;  United  States  v.  Hocking  Valley  R. 
Co.  194  Fed.  234;  State  v.  Union  P.  R. 
Co.  87  Neb.  29,  31  L.R.A.(N.S.)  657, 126 
N.  W.  859. 

The  carrier  must  give  notice  in  the 
tariff  of  free  cartage,  lighterage,  fer- 
riage, or  any  other  accessorial  service 
that  will  be  fumishecl,  as  well  as  of  any 
allowance  that  will  be  made  to  shippers 
who  furnish  transportation  facilities  or 
service. 

United  States  v.  Chicago  &  A.  R.  Co. 
148  Fed.  646,  26  L.R.A.(N.S.)  551,  84 
C.  C.  A.  324, 156  Fed.  558,  212  U.  S.  563, 
53  L.  ed.  653,  29  Sup.  Ct.  Rep.  689; 
Victor  Fuel  Co.  v.  Atchison,  T.  &  S.  F.  R. 
Co.  14  Inters.  Com.  Rep.  120;  Mitchelll 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co. 
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230  U.  S.  247,  260,  57  L.  ed.  1472,  1478, 
33  Sup.  Ct.  Rep.  916. 

In  this  case  Chatman  obtained  an  ad- 
vantage other  than  that  afforded  others, 
and  also  obtained  a  privilege  that  was 
not  specified  in  the  tariff,  but,  to  the 
contrary,  such  privilege  was  absolutely 
prohibited. 

Chicago  &  A.  R.  Co.  v.  Kirby,  225 
U.  S.  155,  162,  56  L.  ed.  1033,  1037,  32 
Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914A,  501. 

A  shipper  is  presumed  to  know  the 
published  rates,  schedules,  and  provi- 
sions of  tariffs  filed  with  the  Interstate 
Commerce  Commission. 

Ibid.;  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  507,  57  L.  ed.  314,  321,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  26  Sup.  Ct  Rep.  628;  lU- 
inois  C.  R.  Go.  v.  Henderson  Elevator 
Co.  226  U.  S.  441,  57  L.  ed.  290,  33  Sup. 
Ct.  Rep.  176;  Kansas  City  Southern  R. 
Co.  V.  Carl,  227  U.  S.  639,  57  L.  ed.  683, 
33  Sup.  Ct.  Rep.  391;  Missouri,  K.  &  T. 
R.  Co.  V.  Harriman,  227  U.  S.  657,  57  L. 
ed.  690,  33  Sup.  Ct.  Rep.  397;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Cramer,  232  U.  S. 
490,  58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383. 

Conditions  in  tariff  are  conclusive 
against  all. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Robin- 
son, 233  U.  S.  173,  58  L.  ed.  901,  34  Sup. 
Ct.  Rep.  558. 

Chatman  is  not  entitled  to  recover  for 
injuries  sustained  while  riding  on  the 
train  in  violation  of  law. 

Southern  R.  Co.  v.  Wilcox,  99  Va.  394, 
29  S.  E.  144;  Louisville  &  N.  R.  Co. 
V.  Mottley,  219  U.  S.  467,  483,  55  L.  ed. 
297,  304,  34  L.R.A.(N.S.)  671,  31  Sup. 
Ct.  Rep.  265;  Mayes  v.  Cherokee  Strip 
Live  Stock  Asso.  58  Kan.  712,  51  Pac. 
215 ;  Melody  v.  Great  Northern  R.  Co.  25 
S.  D.  606,  30  L.R.A.(N.S.)  568,  127  N. 
W.  543,  Ann.  Cas.  1912C,  727;  Duncan  v. 
Maine  C.  R.  Co.  113  Fed.  508;  Illinois  C. 
R.  Co.  y.  Messina,  240  U.  S.  395,  60  L. 
ed.  709,  36  Sup.  Ct.  Rep.  368;  Vassor  v. 
Atlantic  Coast  Line  R.  Co.  142  N.  C.  68, 
7  LJt.A.(N.S.)  950,  54  S.  E.  849,  9  Ann. 
Cas.  535;  Baltimore  &  0.  R.  Co.  v.  Ilam- 
berger,  155  Fed.  849;  Miller  v.  Ammon, 
145  U.  S.  421,  36  L.  ed.  759,  12  Sup.  Ct. 
Rep.  884;  Pullman's  Palace  Car  uo.  v. 
Central  Transp.  Co.  171  U.  S.  148,  43  L. 
ed.  108,  18  Sup.  Ct.  Rep.  808;  Oscanyan 
V.  Winchester  Repeating  Arms  Co.  103 
U.  S.  261,  26  L.  ed.  539. 

Messrs.  Charles  Whedbee  and  P.  W. 
McMnllan  argued  the  cause  and  filed  a 
brief  for  defendant  in  error: 

One  who  is  traveling  upon  what  is 

944  U.  8. 


lUlU. 


NULa>'OLK  bUUlHElixN  K.  CO.  v.  CUATMAN. 


277-27» 


known  as  a  drovers'  pass  is  a  passenger 
for  hire. 

Buckley  v.  Bangor  &  A.  R.  Co.  113 
Me.  1G4,  L.R.A.1916A,  617,  93  AtL  65; 
Willcox  V.  Erie  R.  Co.  162  App.  Div.  64, 
147  N.  Y.  Supp.  SCO;  New  York  C.  R- 
Co,  ▼.  Lockwood,  17  Wall.  367,  21  L.  ed. 
627,  10  Am.  Neg.  Cas.  624;  Chicago,  M. 
ft  St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133, 
42  L.  ed.  688,  18  Sup.  Ct.  Rep.  289; 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491,  57  L.  ed.  314,  44  L.R.A.(NJ3.)  257, 
33  Sup.  Ct  Rep.  148. 

Mr.  Justice  Olirke  delivered  the  opin- 
ion of  the  court: 

The  judgment  obtained  in  this  case  by 
the  plaintiff  in  the  district  court,  W.  C. 
Chatman,  affirmed  by  the  circuit  court 
of  appeals  for  the  fourth  circuiti  is  here 
for  review  on  writ  of  error. 

On  December  1,  1911,  the  plaintiff  be- 
low (hereinafter  designated  as  the  plain- 
tiff) delivered  to  the  Pennsylvania  Rail- 
road Company  at  Jersey  City  a  carload 
of  horses  to  be  carried  to  Hertford, 
North  Carolina,  and  was  tendered  by  an 
agent  of  the  company  for  his  sig^^ature 
the  customary  'Wiform  live  stock  con- 
tract^ of  Pennsylvania  Company,  the 
essential  provisions  of  which  are  printed 
in  the  margin.^ 

[278]  This  contract  was  retained  by 
the  company,  but  from  it  was  detached  a 
''coupon"  which  was  given  to  Chatman, 


containing  in  substance  an  acknowledg- 
ment that  he  had  delivered  live  stock  of 
the  kind  and  nature  therein  described, 
consigned  to  W.  C.  Chatman,  destination 
Port  Norfolk,  Virginia,  for  Hertford, 
North  Carolina,  *^.  C.  Chatman,  man 
[279]  in  charge."  Without  other  pass 
or  ticket  than  this  ''coupon,"  and  without 
other  payment  than  the  published  tariff 
on  the  carload  of  stock,  the  Pennsyl- 
vania Railroad  Company  carried  tho 
plaintiff,  with  his  carload  of  horses,  on 
a  freight  train  to  Norfolk,  Virginia, 
where  the  car  was  delivered  to  and  ac- 
cepted by  the  defendant  company  for 
transportation  to  its  destination. 

The  plaintiff  testifies  that  defendant's 
conductor  saw  him  and  knew  he  was  on 
the  car  up  to  the  time  the  accident  com- 
plained of  occurred. 

The  car  in  which  the  horses  and  the 
plaintiff  were  being  carried  was  derailed 
on  defendant's  line,  and  the  plaintiff, 
being  injured,  sued  for  damages  and  se- 
cured the  judgment  which  we  have  be- 
fore us. 

The  negligence  of  the  defendant  ia  not 
disputed. 

On  this  record  the  defendant  claims 
two  defenses,  the  first  of  which  is: 

That  the  plaintiff  is  not  entitled  to  re- 
cover, because  when  injure<^  he  was 
traveling  on  a  free  pass  issued  pursuant 
to  the  terms  of  the  live-stock  contract 
in  which  he  had  released  the  carriers 


1  The  provisions  of  the  contract  essential 
to  be  considered  are,  in  substance,  that  tiie 
company  had  receiveid  from  Chatman  a  car- 
load of  horses  for  transportation  to  Port 
Norfolk  for  Hertford,  North  Carolina,  ''with 
W.  C.  Chatman  in  charge;"  and  that  it  was 
received  by  the  Pennsylvania  Company  "for 
itself  and  on  behalf  of  connecting  carriers 
for  transportation  subject  to  the  ofBcial 
tariffs,  classifications  and  rules  of  said  com- 
pany;" and  "that  the  said  shipper  is  at 
his  own  B'ile  risk  and  expense  to  load  and 
take  care  of  and  feed  and  water  said  stock 
whilst  being  transported  •  .  .  and  nei- 
ther said  carrier  nor  any  connecting  car- 
rier is  to  be  under  any  liability  or  duty 
with  reference  thereto,  except  in  the  actual 
tranq>ortation  of  the  same  .  .  .  and 
that  the  shipper  shall  see  that  all  doors  and 
<meningB  in  said  ear  or  cars  are  at  all 
tunes  so  closed  and  fastened  as  to  prevent 
the  escape  therefrom  of  any  of  the  said 
stock."  It  further  provided  that,  in  con- 
sideration of  the  premises  and  of  the  car- 
riage of  a  person  or  persons  in  charge  of 
said  stock  upon  a  freight  train  of  said  car- 
rier or  its  connecting  carriers  without 
diarge^  other  than  the  sum  paid  or  to  be 
paid  for  the  transportation  of  the  live  stock 
In  his  or  her  eharge,  that  the  said  Clipper 
shall  and  will  indemnify  and  save  harmless 
said  eanior  and  srery  eonneoting  oarrier 
•1  Ii.  ed. 


from  all  claims  and  liabilities  of  every  kind, 
by  reason  of  personal  injury  sustained  fay 
the  person  in  charge  of  said  stock,  whether 
the  same  be  caused  by  the  n^ligenoe  of  said 
carrier  or  any  connecting  carrier,  or  other- 
wise. 

There  was  printed  upon  this  contract,  as 
a  part  of  it,  tne  following: 

"Release  for  Man  or  Men  in  Charge. 

"^n  consideration  of  the  carriage  of  the 
undersigned  upon  a  freight  train  ol  the  car- 
rier or  carriers  named  in  the  within  con- 
tract without  charge,  other  than  the  sum 
paid  or  to  be  paid  for  the  carriage  upon  said 
freight  train  of  the  live  stock  mentioned  in 
said  contract,  of  which  live  stock  .  .  . 
in  diarffe,  the  undersigned  does  hereby 
▼oluntanly  assume  all  risks  of  accidents  or 
damage  to  his  person  or  property,  and  does 
hereby  release  and  discharge  the  said  car- 
rier or  carriers  from  evenr  and  all  claims, 
liabilities  and  demands  of  every  kind,  na- 
ture and  description  for  or  on  account  ol 
any  personal  injury  or  damase  of  any  kind 
sustained  by  the  undersigned  so  in  charge 
of  said  stock,  whether  the  same  be  caused 
bv  the  negligence  of  the  said  carrier  or  car- 
riers or  any  of  its  or  their  employees,  or 
otherwise. 

^(Signature  of  man  In  charge) 

*^.  a  Chatman.'' 
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from  all  liability  for  any  personal  in- 
jury which  he  might  sustain,  thus  bring- 
ing his  claim  within  the  authority  of 
Northern  P.  R.  Co.  v.  Adams,  192  U.  S. 
440,  48  L.  ed.  51^  24  Sup.  Ct.  Rep.  408. 

In  New  York  u.  R.  Co.  ▼.  Lockwood, 
17  Wall.  367,  384^  21  L.  ed.  627,  641,  it 
was  decided  that  a  person  traveling  on 
a  ''drover's  pass,^  issued  upon  a  live-stock 
contract  precisely  similar  in  its  terms  to 
that  which  we  have  in  this  case,  was  a 
passenger  for  hire,  and  that  a  release 
from  liability  for  injuries  caused  by  the 
carrier's  negligence  was  void  because  a 
common  carrier  could  not  lawfully  stip- 
ulate for  such  exemption. 

This  decision  was  rendered  in  1873, 
and  has  been  frequently  approved: 
Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  S. 
655,  24  L.  ed.  535, 10  Am.  N^.  Cas.  638; 
Liverpool  ft  G.  W.  Steam  Co.  v.  Pheniz 
Ins.  Co.  (The  Montana),  129  U.  S.  397, 
32  L.  ed.  788,  9  Sup.  Ct  Rep.  469;  Balti- 
more &  0.  S.  W.  [280]  R.  Co.  V.  Voigt, 
176  U.  S.  498,  505,  44  L.  ed.  560,  564,  20 
Sup.  Ct.  Rep.  385;  Santa  Fe,  P.  &  P.  R. 
Co.  V.  Grant  Bros.  Constr.  Co.  228  U.  S. 
177,  184,  57  L.  ed.  787,  791,  33  Sup.  Ct. 
Rep.  474;  (George  N.  Pierce  Co.  v.  Wells, 
F.  &  Co.  236  U.  S.  278,  283,  59  L.  ed.  576, 
581,  35  Sup.  Ct  Rep.  351.  This  court 
continues 'of  the  opinion  expressed  by  it 
in  1899,  in  Baltimore  &  0.  S.  W.  R.  Co. 
V.  Voigt,  176  U.  S.  498,  505,  44  L.  ed. 
560,  564,  20  Sup.  Ct  R^.  385,  that  the 
Lockwood  Case  '^ust  be  regarded  as 
establishing  a  settled  rule  of  policy." 

But  the  plaintiff  in  error  claims  that 
this  rule  is  no  longer  applicable  to  such 
a  case  as  this  we  are  considerin|^,  for 
the  reason  that,  while  the  plaintiff,  as 
the  shipper  of  the  stock,  was  within  the 
exception  of  §  1  of  the  amendment  to 
the  Act  ''to  R^^Iate  Commerce"  of 
June  29,  1906  (34  Stat,  at  L.  584,  chap. 
3591,  Comp.  Stat  1916,  §  8563),  prohib- 
iting the  issuance  of  any  ''interstate 
.  •  .  free  pass  .  •  .  except  .  .  . 
to  necessary  caretakers  of  live  stock, 
poultry,  and  fruit,"  yet  this  exception 
permitted  him  to  travel  free  of  charge 
upon  a  "free  pass  or  free  transporta- 
tion," and  not  as  a  passenger  for  hire  on 
a  free  pass,  which  would  be  a  contradic- 
tion in  terms. 

The  Lockwood  Case  shows  that  live- 
stock contracts  such  as  we  have  here, 
providing  for  the  transportation  of  care- 
takers of  stock  on  free  passes,  were  in 
use  by  carriers  as  early  as  1859  (17 
Wall.  357,  365),  and  that*  they  have  con- 
tinued in  use  up  to  this  time  is  appar- 
ent from  the  decisions  hereinbefore 
cited,  from  the  ease  at  bar,  and  from 
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many  recently  reported  cases.  Tripp  v. 
Michigan  C.  R.  Co.  L.R.A.— ,  — ,  —  C.  C. 
A.  ~,  238  Fed.  449.  Notwithstanding  the 
fact,  as  we  have  seen,  that  such  trans- 
portation has  been  declared  by  a  long 
line  of  decisions  not  to  be  "free"  in  the 
popular  sense,  but  to  be  transportation 
for  hire,  with  all  of  the  l^al  incidents 
of  paid  transportation,  the  earners  of 
the  country  have  continued  to  issue  it 
and  to  designate  it  as  "free." 

With  this  legal  and  commercial  his- 
tory before  us  we  must  conclude  that  the 
designation  "free  pass,"  as  applied  to 
transportation  issued  or  given  by  rail- 
road companies  to  [281]  shippers  and 
caretakers  of  stock,  had  acquired  a  def- 
inite and  well-known  meaning,  sanc- 
tioned by  the  decisions  of  this  court  and 
widely  by  the  decisions  of  the  courts  of 
the  various  states,  long  prior  to  the  en- 
actment of  June  29,  1906,  and  that, 
therefore,  Congress  must  be  presumed  to 
have  used  the  designation  "free  pass" 
in  the  sense  given  to  it  by  this  judicial 
determination  when,  in  §  1  of  that  act, 
by  specific  exception,  it  permitted  the 
continuance  of  the  then  long  established 
custom  of  issuing  free  transportation  or 
passes  to  shippers  of  caretakers  of  live 
stock.  Kepner  v.  United  States,  195  U. 
S.  100,  49  L.  ed.  114,  24  Sup.  Ct  Rep. 
797,  1  Ann.  Cas.  655;  Lawder  v.  Stone, 
187  U.  S.  281,  293,  47  L.  ed.  178, 183,  23 
Sup.  Ct  Rep.  79;  Sutherland,  Stat 
Constr.  §  333. 

It  results  that  the  "settled  rule  of 
policy"  established  by  the  Lockwood 
Case,  and  the  decisions  following  it, 
must  be  considered  unmodified  by  the 
Act  to  Regulate  Commerce;  that  the 
plaintiff  in  charge  of  his  stocky  traveling 
upon  a  pass  permitted  to  be  issued  by 
that  act,  was  a  passenger  for  hire,  and 
that  defendant's  first  claim  must  there- 
fore be  denied. 

The  claim  of  the  defendant  that  the 
plaintiff  was  unlawfully  upon  its  train 
because  its  published  tariff  did  not  allow 
the  issuing  of  such  a  pass  as  that  which 
the  plaintiff  was  using  when  injured  is 
without  merit. 

The  extract  from  the  defendant's  tar- 
iff, relied  upon  to  sustain  this  claim, 
reads: 

"Free  or  reduced  transportation  shall 
not  be  issued  for  shippers  or  caretakers 
in  charge  of  live-stock  shipments,  wheth- 
er carloads  or  less,  and  such  shippers  or 
caretakers  shall  pay  full  fare  returning.'^ 

It  is  sufficient  answer  to  this  claim  to 
say  that  the  railroad  company  is  here 
defending  under  the  release  from  liabil- 
ity contained  in  a  contract  of  carriage, 
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issued  as  required  by  law  (§  7  of  the  Act 
of  June  29, 1906^  34  Stat,  at  L.  595,  chap. 
3591),  pursuant  to  the  published  tarids 
of  its  connecting,  the  initial,  carrier,  the 
Pennsylvania  Railroad  Company,  [282] 
and  it  will  not  be  heard  in  the  courts  to 
urge  the  inconsistent  defense  that  its 
own  tariff  made  unlawful  this  contract 
on  which,  in  the  alternative,  it  relies. 

To  this  we  add  that  passes  for  care- 
takers, not  only  to  destination,  but  re- 
turning to  point  of  shipment,  were  form- 
erly general  (Cleveland,  P;  &  A.  R.  Co. 
V.  Curran,  19  Ohio  St.  1,  2  Am.  Rep. 
362),  and  in  some  parts  of  the  country 
are  still  issued  (Kirkendall  v.  Union  P. 
R.  Co.  118  C.  C.  A.  383,  200  Fed.  197, 
200),  and  that,  in  our  opinion,  the  lan- 
guage of  the  notice  quoted,  while  ob- 
scurely worded,  implies  that  such  passes 
will  hie  issued  by  the  defendant  to  des- 
tination of  the  shipment,  and  was  in- 
tended as  notice  to  shippers  that  return 
passes  would  not  be  allowed.  The  mean- 
ing now  claimed  for  this  notice  would 
have  been  unmistakably  expressed  with- 
out the  final  clause,  "and  such  shippers 
or  caretakers  shall  pay  full  fare 
returning."  Why  ''returning"  if  full 
fare  were  also  to  be  paid  "going  t"  Tar- 
iffs must  not  be  made  cunningly  devised 
nets  in  which  to  entangle  unsuspicious 
or  inexperienced  shippers. 

The  second  defense  of  the  railroad 
company  is  in  the  alternative,  and  must 
be  considered  because  its  first  defense 
has  failed. 

This  claim  is  that,  under  the  Inter- 
state Commerce  Law,  payment  for  the 
transportation  of  passengers  for  hire 
could  be  made  only  in  money,  and  at  a 
rate  stated  in  a  tariff  filed  and  published 
in  the  manner  required  by  law;  that  no 
separate  payment  for  plaintiff's  trans- 
portation was  made  in  money,  and  the 
consideration  for  it  must  be  found,  if  at 
all,  incorporated  in  the  rate  charged  for 
the  stock,  or  in  the  service  which  he  was 
to  render  in  caring  for  it  in  transit;  and 
that,  as  neither  of  these  was  separately 
stated  in  any  filed  and  published  tariff, 
the  plaintiff's  presence  upon  the  car  was 
unlawful  and  he  should  not  recover  for 
injuries  sustained. 

In  the  consideration  of  this  second 
claim  of  the  defendant  [283]  these 
facts,  appearing  of  record,  are  decisive: 
The  defendant  relies  for  its  defense 
upon  the  terms  of  the  live-stock  contract 
entered  into  between  its  connecting  car- 
rier, the  Pennsylvania  Company,  and  the 
plaintiff;  and,  averring  in  its  answer 
that  it  received  the  shipment  of  horses 

"in  accordance  with  the  terms  of  said 
ei  L.  ed. 


contract,"  it  claims  immunity  from  lia- 
bility for  damages  to  the  plaintiff  under 
the  declaration  of  that  contract  that: 
"In  consideration  of  the  carriage  of  the 
undersigned  (plaintiff)  upon  a  freight 
train  of  the  carrier  or  carriers  named  in 
the  contract  without  charge  other  than 
the  sum  paid  or  to  be  paid  for  the  car- 
riage ...  of  the  live  stock  .  .  . 
the  plaintiff  assumed  the  risk  of  accident 
and  released  said  carrier  or  carriers 
from  all  liability  to  him  for  any  injury 
which  he  might  sustain." 

While  the  record  is  not  as  clear  as 
could  be  wished,  the  excerpts  which  it 
contains  from  the  filed  tariffs  of  the 
Pennsylvania  Company  and  the  live- 
stock contract,  both  introduced  in  evi- 
dence by  the  defendant,  justify  the 
conclusion,  certainly  as  against  the  de- 
fendant, that  the  contract  was  a  part  of 
the  tariffs  of  the  Pennsylvania  Company, 
filed  and  published  according  to  law,  and 
that  the  defendant  is  bound  by  its  terms. 

Treating  this  live-stock  contract  as  a 
part  of  the  lawfully  published  tariffs  of 
the  Fennsylvania  Company,  under  which 
the  contract  for  the  carriage  of  the 
plaintiff  was  made,  and  by  which  the  de- 
fendant confesses  itself  bound,  it  is 
clear  that  such  tariffs  show  the  two  car- 
riers declaring  that,  for  the  published 
rate,  payable  in  money,  the  plaintiff's 
carload  of  stock  and  the  plaintiff  him- 
self, as  a  caretaker,  would  be  carried  on 
freight  trains  from  Jersey  City  to  the 
North  Carolina  destination;  and,  as  we 
have  seen,  the  law  declares  that  a  care- 
taker so  carried  is  a  passenger  for  hire, 
against  whom  the  release  of  liability  on 
which  the  defendant  relies  must  be 
treated  as  unreasonable  and  void. 

[284]  The  objection  that  the  pub- 
lished tariff  of  the  Pennsylvania  Com- 
pany did  not  specify  how  much  of  the 
stipulated  payment  by  the  plaintiff 
should  be  treated  as  payment  for  the 
transportation  of  the  stock,  and  how 
much  for  the  transportation  of  the  care- 
taker, and  that  the  payment  for  the  car- 
riage of  the  plaintiff  was  not  separately 
stated  in  a  passenger  tariff,  cannot  be 
considered  in  this  case,  for  the  reason 
that  the  Act  to  Regulate  Commerce  (§ 
6,  as  amended  June  29,  1906,  June  18, 
1910  [36  Stat,  at  L.  548,  chap.  309,  §  9], 
and  August  24,  1912  [37  Stat,  at  L.  568, 
chap.  390,  §  11,  Cbmp.  Stat.  1916,  § 
8569])  commits  to  the  Interstate  Cpm- 
merce  Commission  the  determining  and 
prescribing  of  the  form  in  which  tariff 
schedules  shall  be  prepared  and  ar- 
ranged, and  this  is  an  obviously  admin- 
istrative function  with  which  the  cour* 
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will  not  interfere  in  advance  of  a  prior 
application  to  the  Interstate  Commerce 
Commission.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  United  States,  232  U.  S.  199,  221, 
68  L.  ed.  568,  677,  34  Sup.  Ct.  Rep.  291; 
Texas  &  P.  R.  Co.  ▼.  American  Tie  & 
Timber  Co.  234  U.  S.  138,  68  L.  ed.  1265, 
34  Sup.  Ct.  Rep.  885. 

It  results  that  the  second  claim  of  the 
defendant  must  be  rejected  because  the 
fare  of  the  plaintiff  was  paid  in  money, 
pursuant  to  published  tariffs,  which 
clearly  showed  the  terms  of  the  ship- 
ment of  the  stock,  with  transportation 
for  the  plaintiff  included,  in  a  form 
which,  in  the  state  of  this  record,  must 
be  considered  as  having  been  satisfac- 
tory to  the  Interstate  Commerce  Com- 
mission, to  which  the  determination  of 
such  form  was  committed  by  law. 

The  claim  that  Charleston  &  W.  C.  R. 
Co.  V.  Thompson,  234  U.  S.  676,  68  L.  ed. 
1476,  34  Sup.  Ct.  Rep.  964,  rules  this 
case,  cannot  be  allowed,  for  the  sufficient 
reason  that  the  plaintiff  in  that  case  was 
found  to  be  traveling  upon  a  gratuitous 
pass,  issued  without  consideration,  ^o  a 
member  of  the  family  of  an  employee. 
Behind  such  a  pass  there  lay  no  such  back- 
ground of  court  decision  and  of  railroad 
practice  as  we  have  here,  giving  definite 
interpretation  to  the  statute  as  applied 
to  ''caretakers'  passes,"  and  therefore  that 
case  fell  without  the  scope  of  the  Lock- 
wood  decision  and  within  [285]  the  prin- 
ciple of  Northern  P.  R.  Co.  v.  Adams, 
192  U.  S.  440,  48  L.  ed.  513,  24  Sup.  Ct. 
Rep.  408,  and  Boering  v.  Chesapeake 
Beach  R.  Co.  193  U.  S.  442,  48  L.  ed.  742, 
24  Sup.  Ct.  Rep.  515. 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  affirmed. 


RAILROAD    SUPPLY    COMPANY,    Peti- 
tioner, 

V. 

ELYRIA  IRON  k  STEEL  COMPANY. 

(See  S.  C.  Reporter's  ed.  285-294.) 

Patents  —  what  constitutes  Invention  * 
Improvements. 

1.  The  slight  variations  claimed  for  the 
Wolhaupter  patents  Nos.  538,809;  691,332; 

Note. — On  patentahility  of  inventions 

— see  notes  to  Evans  v.  Eaton,  4  L.  ed.  U. 

S.  433;  Coming  v.  Burden,  14  L.  ed.  U.  S. 

683;  Thompson  v.  Boisselier,  29  L.  ed. 

U.  S.  76;  Grant  v.  Walter,  37  L.  ed.  U. 

S.  553;  Wollensak  v.  Sargent,  38  L.  ed. 

U.  S.  138 ;  Market  Street  Cable  R.  Co.  v. 

Rowley,  39  L.  ed.  U.  S.  285;  and  Dashiell 

V.  Grosvenor,  40  L.  ed.  U.  S.  1025. 
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721,644,  for  improvements  in   railroad  tie 
plates,  from  prior  forms  of  such  plates,  do 
not  constitute  patentable  invention. 
[For   other   cases,    see    Patents,    V.    b,   9,   In 
Digest   Sup.   Ct.   1908.] 

Patents  —  for     improvements  —  oon* 
Btruction  of  claims. 

2.  The  state  of  the  prior  art  requires 
that  the  Wolhaupter  patents  Nos.  538,809; 
691,332;  721,644,  for  improvements  in  rail- 
road tie  plates,  be  limited  strictly  to  the 
forms  described  in  the  claims. 
[For  other  cases,  see  Patents,  749-760,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.   96.] 

Argued  April   17   and  18,   1917.     Decided 

May  21,  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit,  which  affirmed  a  decree 
of  the  District  Court  for  the  Northern 
District  of  Ohio,  dismissing  the  bill  in 
a  patent  infringement  suit.  Affirmed.^ 
See  same  case  below,  130  C.  C.  A.  447, 
213  Fed.  789. 
The  facts  are  stated  in  the  opinion. 

Mr.  Taylor  E.  Brown  argued  the 
cause,  and,  with  Mr.  Clarence  E.  Mehl- 
hope,  filed  a  brief  for  petitioner: 

Letters  patent  are  prima  facie  evidence 
of  novelty,  of  utility,  and  of  patent^le 
invention. 

Hogg  V.  Emerson,  6  How.  437, 12  L.  ed. 
505 ;  Coming  v.  Burden,  15  How.  252, 14 
L.  ed.  683;  Philadelphia  &  T.  R.  Co.  v. 
Stimpson,  14  Pet.  448.  10  L.  ed.  535; 
Blanchard  v.  Putnam,  8  Wall.  420,  19  L. 
ed.  433;  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  788, 19  L.  ed.  566;  Seymour 
V.  Osborne,  11  Wall.  516,  20  L.  ed.  33; 
Coffin  v.  Ogden,  18  Wall.  120,  21  L.  ed. 
821 ;  MitcheU  v.  Tilghman,  19  WaU.  287, 
22  L.  ed.  125;  Klein  v.  Russell,  19  Wall. 
433,  22  L.  ed.  116 ;  Cammeyer  v.  Newton, 
94  U.  S.  225,  24  L.  ed.  72;  Roemer  v.  Si- 
mon, 95  U.  S.  214,  24  L.  ed.  384;  Smith 
v.  GK)odyear  Dental  Vulcanite  Co.  93  U. 
S.  487,  23  L.  ed.  952 ;  Lehnbeuter  v.  Hol- 
thaus,  105  U.  S.  94,  26  L.  ed.  939;  Can- 
treU  v.  Wallick,  117  U.  S.  689,  29  L.  ed. 
1017,  6  Sup.  Ct.  Rep.  910;  St.  Paul 
Plow  Works  V.  Starling,  140  U.  S.  184, 
35  L.  ed.  404, 11  Sup.  Ct.  Rep.  803 ;  Deer- 
ing  v.  Winona  Harvester  Works,  155  U. 
S.  286,  39  L.  ed.  153,  15  Sup.  Ct.  Rep. 
118 ;  Dashiell  v.  Grosvenor,  162  U.  S.  425, 
40  L.  ed.  1025,  16  Sup.  Ct.  Rep.  €05; 
United  States  v.  American  Bell  Teleph. 

1  Leave  granted  to  present  petition  for 
rehearing  within  sixty  days,  on  motion  of 
Mr.  Clarence  £.  Mehlhope  for  the  Railroad 
Supply  Company, 

June  11,  1917. 
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Co.  167  U.  S.  224,  42  L.  ed.  144, 17  Sap. 
Ct.  Rep.  809. 

The  burden  of  proof  is  upon  him  who 
attacks  the  patent;  letters  patent  being 
prima  facie  valid. 

Corn-planter  Patent,  23  Wall.  181,  23 
L.  ed.  161;  Smith  v.  Qoodyear  Dental 
Vulcanite  Co.  93  U.  S.  486,  23  L.  ed. 
952;  Roemer  v.  Simon,  95  U.  S.  214,  24 
L.  ed.  384;  Bates  v.  Coe,  98  U.  S.  31,  25 
L.  ed.  68;  Imhaeuser  v.  Buerk,  101  U.  S. 
647,  25  L.  ed.  945;  Cantrell  v.  Wallick, 
117  U.  S.  689,  29  L.  ed.  1017,  6  Sup.  Ct. 
Rep.  910;  Herman  v.  Toungstown  Car 
Mfg.  Co.  112  C.  C.  A.  185, 191  Fed.  579. 

Anticipation  and  prior  use  must  be 
proved  beyond  a  reasonable  doubt. 

Coffin  V.  Ogden,  18  Wall.  120,  21  L.  ed. 
821;  Marsh  v.  Seymour,  97  U.  S.  348,  24 
L.  ed.  963;  CantreU  v.  WaUick,  117  U.  S. 
689,  29  L.  ed.  1017,  6  Sup.  Ct.  Rep.  910; 
Telephone  Cases,  126  U.  S.  1,  31  L.  ed. 
863,  8  Sup.  Ct.  Rep.  778;  Barbed  Wire 
Patent  (Washburn  &  M.  Mfg.  Co.  v. 
Beat  'Em  All  Barbed  Wire  Co.)  143  U.  S. 
275,  36  L.  ed.  154,  12  Sup.  Ct.  Rep.  443, 
450;  Deering  v.  Winona  Harvester  Works 
155  U.  S.  286,  39  L.  ed.  153,  15  Sup.  Ct. 
Rep.  118;  Kearney  v.  Lehigh  Valley  R. 
Co.  32  Fed.  320;  Fairbanks  v.  Stickney, 
59  C.  C.  A.  209,  123  Fed.  79;  Canada  v. 
Michigan  Malleable  Iron  Co.  61  C.  C.  A. 
194,  124  Fed.  486;  Farmers'  Mfg.  Co.  v. 
Spruks  Mfg.  Co.  62  C.  C.  A.  447,  127 
Fed.  691. 

Patents  should  be  construed  in  a  liberal 
spirit,  and,  under  a  fair  application  of 
the  rule  ^'Ut  res  magis  valeat,  quam 
pereat,"  should  be  so  interpreted  as  to 
uphold,  and  not  destroy,  the  rights  of 
the  inventor. 

Grant  v.  Raymond,  6  Pet.  218,  8  L.  ed. 
376;  Hogg  v.  Emerson,  6  How.  437,  12 
L.  ed.  505;  Coming  v.  Burden,  15  How. 
252,  14  L.  ed.  683;  Winans  v.  Denmcad, 
15  How.  330,  14  L.  ed.  717;  Battin  v. 
Taggert,  17  How.  74,  15  L.  ed.  37;  Tur- 
rill  V.  Michigan  S.  &  N.  I.  R.  Co.  1  WaU. 
491,  17  L.  ed.  668;  Commissioners  of 
Patents  v.  Whiteley  (Holloway  v.  White- 
ley)  4  Wall.  522,  18  L.  ed.  335;  Provi- 
dence Rubber  Co.  v.  Gk>odyear,  9  Wall. 
788, 19  L.  ed.  566;  Eureka  Clothes  Wring- 
ing Mach.  Co.  V.  Bailey  Washing  & 
Wringing  Mach.  Co.  11  Wall  488,  20  L. 
ed.  209;  Coffin  v.  Ogden,  18  Wall.  120, 
21  L.  ed.  821 ;  Klein  v.  Russell,  19  Wall. 
433,  22  L.  ed.  116;  Corn-planter  Patent, 
23  Wall  181,  23  L.  ed.  161;  Smith  v. 
Qoodvear  Dental  Vulcanite  Co.  93  U.  S. 
487,  23  L.  ed.  952;  Sewall  v.  Jones,  91 
U.  S.  171,  23  L.  ed.  275;  MerriU  v.  Yeo- 
mans,  94  U.  S.  568,  24  L.  ed.  235 ;  Lehn- 
beuter  v.  Holtbaus,  105  U.  S.  94,  26  L. 
61  li.  ed.  72 


ed.  939;  Webster  Loom  Co.  v.  Higgins, 
105  U.  S.  580,  26  L.  ed.  1177;  Lake  Shore 
&  M.  S.  R.  Co.  V.  National  Car  Brake 
Shoe  Co.  110  U.  S.  229,  28  L.  ed.  129,  4 
Sup.  Ct.  Rep.  33;  Cantrell  v.  Wallick, 
117  U.  S.  689,  29  L.  ed.  1017,  6  Sup.  Ct. 
Rep.  910 ;  Tale  Lock  Mfg.  Co.  v.  Sargent, 
117  U.  S.  536,  29  L.  ed.  954,  6  Sup.  Ct. 
Rep.  934;  Magowan  v.  New  York  Belt- 
ing &  Packing  Co.  141  U.  S.  332,  36  L.  ed. 
781,  12  Sup.  Ct.  Rep.  71;  Gandy  v. 
Main  Belting  Co.  143  U.  S.  587,  36  L.  ed. 
272,  12  Sup.  Ct.  Rep.  598 ;  Barbed  Wire 
Patent  (Washburn  &  M.  Mfg.  Co.  v. 
Beat  'Em  All  Barbed  Wire  Co.)  143  U.  S. 
275,  36  L.  ed.  154,  12  Sup.  Ct.  Rep.  443, 
450;  Sessions  v.  Romadka,  145  U.  S.  29, 
36  L.  ed.  609, 12  Sup.  Ct.  Rep.  799 ;  Kre- 
mentz  v.  S.  Cottle  Co.  148  U.  S.  556,  37 
L.  ed.  558, 13  Sup.  Ct.  Rep.  719;  Nation- 
al Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.  45  C.  C.  A. 
544,  106  Fed.  715;  Wagner  Typewriter 
Co.  V.  Wyckoff,  Seamans  &  Benedict,  81 
C.  C.  A.  129,  151  Fed.  585. 

Patent  claims  should  not  be  defeated  by 
the  Kpplication  of  artificial*  or  too  techni- 
cal rules  of  interpretation. 

Winans  v.  Denmead,  15  How.  341,  14 
L.  ed.  721;  Smith  v.  Qoodyear  Dental 
Vulcanite  Co.  93  U.  S.  486,  23  L.  ed.  952; 
Elizabeth  v.  American  Nicholson  Pav. 
Co.  97  U.  S.  126,  24  L.  ed.  1000;  Union 
Paper-Bag  Mach.  Co.  v.  Morphy,  97  U. 
S.  120,  24  L.  ed.  935;  Ives  v.  Hamilton, 
92  U.  S.  426,  23  L.  ed.  494;  Western  Elec- 
tric Co.  V.  La  Rue,  139  U.  S.  601,  35  L.  ed. 
294,  11  Sup.  Ct.  Rep.  670 ;  McClain  v. 
Ortmeyer,  141  U.  S.  425,  35  L.  ed.  802, 
12  Sup.  Ct.  Rep.  76;  Magowan  v.  New 
York  Belting  &  Packing  Co.  141  U.  S. 
332,  35  L.  ed.  781,  12  Sup.  Ct.  Rep.  71; 
Barbed  Wire  Patent  (Washburn  &  M. 
Mfg.  Co.  V.  Beat  'Em  All  Barbed  Wire 
Co.)  143  U.  S.  275,  36  L.  ed.  154, 12  Sup. 
Ct.  Rep.  443,  450;  TopUff  v.  Topliff,  145 
U.  S.  171,  36  L.  ed.  664, 12  Sup.  Ct.  Rep. 
825;  Hoyt  v.  Home,  145  U.  S.  302, 
36  L.  ed.  713, 12  Sup.  Ct.  Rep.  922;  C.  & 
A.  Potts  &  Co.  V.  Creager,  155  U.  S.  597, 
39  L.  ed.  275, 15  Sup.  Ct.  Rep.  194;  West- 
inghouse  v.  Boyden  Power  Brake  Co.  170 
U.  S.  537,  42  L.  ed.  1136, 18  Sup.  Ct.  Rep. 
707;  Diamond  Rubber  Co.  v.  Consoli- 
dated Rubber  Tire  Co.  220  U.  S.  428,  55 
L.  ed.  527,  31  Sup.  Ct.  Rep.  444;  Adams 
V.  Folger,  56  C.  C.  A.  540, 120  Fed.  260. 

A  patent  claim  should  not  be  narrowed 
by  importing  into  it,  by  construction,  any 
dispensable  element,  in  order  to  enable  an 
infringer  to  escape  the  consequences  of 
his  infringement. 

Providence  Rubber  Co.  v.  Qoodyear,  9 
Wall.  788,  19  L.  ed.  56d*,  McCarty  v.  ^ 
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high  VaUey  R.  Co.  160  U.  S.  110,  40  L. 
ed.  358,  16  Sap.  Ct.  Rep.  240;  Lamson 
Cash  R.  Co.  V.  Keplinger,  45  Fed.  249. 

Claims  in  a  patent  must  be  differen- 
tiated from  each  other,  each  being  given 
its  proper  status.  Each  claim  of  a  patent 
covers  a  complete  invention  and  is^n  sub- 
stance an  independent  patent. 

Leeds  &  C.  Co.  v.  Victor  Talking  Mach. 
Co.  213  U.  S.  301,  53  L.  ed.  805,  29  Sup. 
Ct.  Rep.  495;  Boyd  v.  Janesville  Hay 
Tool  Co.  168  U.  S.  260,  39  L.  ed.  973, 15 
Sup.  Ct  Rep.  837;  United  States  Nickel 
Co.  V.  California  Electrical  Works,  25 
Fed.  475;  Celluloid  Mfg.  Co.  v.  Zylonite 
Brush  &  Comb  Co.  27  Fed.  291 ;  Bresna- 
han  V.  Tripp  Giant  Leveller  Co.  43  C.  C. 
A.  48, 102  Fed.  899;  Xxth  Century  Heat- 
ing &  Ventilating  Co.  v.  Taplin  Rice- 
Clerkin  Co.  104  C.  C.  A.  156,  181  Fed. 
96. 

Inventive  discovery  involves  the  intel- 
ligent apprehension  of  relations  not  be- 
fore recognized  by  others,  although  ac- 
tually existing,  followed  by  the  conception 
of  how  they  can  be  practically  utilized. 

Eck  V.  Kutz,  132  Fed.  779. 

Invention  of  a  combination  of  elements 
consists  in  first  conceiving  that  a  new  and 
desirable  result  may  be  obtained  by  bring- 
ing about  a  relationship  of  elements  which 
no  one  before  had  perceived,  and  then  go- 
ing forth  to  find  the  things  that  may  be 
utilized  in  the  required  relationship. 

Gandy  v.  Main  Belting  Co.  143  U.  S. 
587,  36  L.  ed.  272,  12  Sup.  Ct.  Rep.  598 ; 
Dobson  V.  Cubley,  149  U.  S.  117,  37  L.  ed. 
671,  13  Sup.  Ct.  Rep.  796;  Krementz  v. 
S.  Cottle  Co.  148  U.  S.  556,  37  L.  ed.  558, 

13  Sup.  Ct.  Rep.  719;  Keystone  Mfg.  Co. 
v.  Adams,  151  U.  S.  139,  38  L.  ed.  103, 

14  Sup.  Ct.  Rep.  295;  Seabury  &  Johnson 
V.  Am  Ende,  152  U.  S.  561,  38  L.  ed.  553, 
14  Sup.  Ct.  Rep.  683;  C.  &  A.  Potts  & 
Co.  V.  Creager,  156  U.  S.  597,  39  L.  ed. 
275, 15  Sup.  Ct.  Rep.  194;  Fnries  Mfg  Co. 
V.  Brown,  57  C.  C.  A.  609,  121  Fed.  547. 

No  definition  of  an  invention  applicable 
to  each  and  every  case  having  b^n  pro- 
mulgated, either  in  the  statute  or  the  de- 
cisions of  the  courts,  the  controlling  prin- 
ciple deducible  from  the  decisions  of  the 
Supreme  Court  may  be  stated  to  be  a 
steadfast  determination  to  protect  the 
man  who  has  actually  done  something  new 
by  which  new  and  beneficial  results  were 
produced,— one  who  has  actually  advanced 
the  condition  of  mankind, — one  who  has 
produced  something  by  which  the  work  of 
the  world  is  done  better  and  more  ex- 
peditiously than  it  was  before. 

Diamond  Rubber  Co.  v.  Consolidated 

Rubber  Tire  Co.  220  U.  S.  428,  55  L.  ed. 

527,  31  Sup.  Ct.  Rep.  444;  Topliff  v.  Top-  * 
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liflf,  145  U.  S.  156,  36  L.  ed.  658,  12  Sup. 
Ct.  Rep.  825;  Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  ed.  103,  14 
Sup.  Ct.  Rep.  295;  Ej%mentz  v.  S.  Cottle 
Co.  148  U.  S.  556,  37  L.  ed.  558, 13  Sup. 
Ct.  Rep.  719;  Blake  v.  San  Francisco,  113 
U.  S.  679,  28  L.  ed.  1070,  5  Sup.  Ct  Rep. 
692;  Star  Brass  Works  v.  General  Elec- 
tric Co.  49  C.  C.  A.  409,  111  Fed.  398; 
Hallock  V.  Davison,  107  Fed.  482. 

Simplicity  of  an  invention,  so  far  from 
being  an  objection,  may  constitute  its 
greatest  excellence  and  value. 

Ryan  v.  Goodwin,  3  Sumn.  514,  Fed. 
Cas.  No.  12,186;  Barbed  Wire  Patent 
(Washburn  &  M.  Mfg.  Co.  v.  Beat  'Em 
All  Barbed  Wire  Co.)  143  U.  S.  275,  36 
L.  ed.  154,  12  Sup.  a.  Rep.  443,  450; 
Gandy  v.  Main  Belting  Co.  143  U.  S.  587, 
36  L.  ed.  272, 12  Sup.  Ct.  Rep.  598;  Top- 
liff V.  Topliff,  145  U.  S.  156,  36  L.  ed.  658, 
12  Sup.  Ct.  Rep.  825;  Krementz  v.  S. 
Cottle  Co.  148  U.  S.  556,  37  L.  ed.  558, 13 
Sup.  Ct.  Rep.  719;  Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  ed.  103,  14 
Sup.  Ct.  Rep.  295;  C.  &  A.  Potts  &  Co. 
V.  Creager,  155  U.  S.  597,  39  L.  ed.  275, 
15  Sup.  Ct.  Rep.  194;  Diamond  Rubber 
Co.  V.  Consolidated  Rubber  Tire  Co.  220 
U.  S.  428,  55  L.  ed.  527,  31  Sup.  Ct.  Rep. 
444;  Gould  Coupler  Co.  v.  Pratt,  70  Fed. 
624 ;  Faries  Mfg.  Co.  v.  Brown,  57  C.  C. 
A.  609, 121  Fed.  547;  Brown  v.  Hunting- 
ton Piano  Co.  67  C.  C.  A.  639,  134  Fed. 
735. 

If  there  is  any  invention,  then  the  law 
will  not  attempt  to  measure  its  extent  or 
degree. 

Washburn  &  M.  Mfg.  Co.  v.  Haish,  4 
Fed.  900;  Many  v.  Sizer,  1  Fisher,  Pat 
Cas.  17,  Fed.  Cas.  No.  9,506;  Middleton 
Tool  Co.  V.  Judd,  3  Fisher,  Pat.  Cas. 
141,  Fed.  Cas.  No.  9,536;  Bliss  v.  Brook- 
lyn, 10  Blatchf .  521,  Fed.  Cas.  No.  1,546. 

Large  sale  and  extensive  use  of  a  pat- 
ented device  are  evidence  of  utility  and 
patentable  invention;  and,  in  all  cases  of 
doubt,  proof  thereof  turns  the  scale  in 
favor  of  the  patent. 

Minerals  Separation  Co.  v.  Hyde,  242 
U.  S.  261,  ante,  286,  37  Sup.  Ct.  Rep.  82; 
Diamond  Rubber  Co.  v.  Consolidated 
Rubber  Tire  Co.  220  U.  S.  428,  55  L.  ed. 
527,  31  Sup.  Ct.  Rep.  444;  Smith  v.  Good- 
year Dental  Vulcanite  Co.  93  U.  S.  487, 23 
L.  ed.  952-,  Robertson  v.  Blake,  94  U.  S. 
728,  24  L.  ed.  245;  Webster  Loom  Co,  v. 
Higgins,  L05  U.  S.  580,  26  L.  ed.  1177; 
Hollister  v.  Benedict  &  B.  Mfg.  Co.  113  U. 
S.  59,  28  L.  ed.  901,  5  Sup.  Ct.  Rep.  717; 
Consolidated  Safety  Valve  Co.  v.  Crosby 
Steam  Gauge  &  Valve  Co.  113  U.  S.  157, 
29  L.  ed.  939,  5  Sup.  Ct.  Rep.  513 ;  Eames 
V.  Andrews,  122  U.  S.  40,  30  L.  ed.  1064, 
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7  Sup.  Ct.  Rep.  1073;  Magowan  v.  New 
York  Belting  &  Packing  Co.  141  U.  S. 
332,  35  L,  ed.  781,  12  Sup.  Ct.  Rep,  71; 
Barbed  Wire  Patent  (Washburn  &  M. 
Mfg.  Co.  V.  Beat  'Em  All  Barbed  Wire 
Co.)  143  U.  S,  275,  36  L.  cd.  154, 12  Sup. 
Ct.  Rep.  443,  450;  Gandy  v.  Main  Belt- 
ing Co.  143  U.  S.  587,  36  L.  ed.  272,  12 
Sup.  Ct.  Rep.  598;  Sessions  v.  Romadka, 
145  U.  S.  44,  36  L.  ed.  615,  12  Sup.  a. 
Rep.  799;  Topliff  v.  Topliff,  145  U.  S. 
164,  36  L.  ed.  662, 12  Sup.  Ct.  Rep.  825; 
Krementz  v.  S.  Cottle  Co.  148  U.  S.  556, 
.37  L.  ed.  558,  13  Sup.  Ct.  Rep.  719 ;  Na- 
tional Hat  Pouncing  Mach.  Co.  v.  Hed- 
den,  148  U.  S.  482,  37  L.  ed.  529, 13  Sup. 
Ct.  Rep.  680;  Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  ed.  103,  14 
Sup.  Ct.  Rep.  295;  C.  &  A.  Potts  &  Co. 
V.  Creager,  155  U.  S.  609,  39  L.  ed.  279, 
15  Sup.  Ct.  Rep.  194;  National  Cash 
Raster  Co  v.  Boston  Cash  Indicator  & 
Recorder  Co.  156  U.  S.  502,  39  L. 
ed.  511,  15  Sup.  Ct.  Rep.  434;  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.  185 
U.  S.  403-429,  46  L.  ed.  96^-983,  22 
Sup.  Ct.  Rep.  698;  Brunswick-Blake- 
Collender  Co.  v.  Thum,  50  C.  C.  A.  61, 
111  Fed.  904;  Scheuck  v.  Singer  Mfg. 
Co.  23  C.  C.  A.  494,  45  U.  S.  App. 
373,  77  Fed.  841;  Goss  Printing  Press 
Co.  V.  Scott,  47  C.  C.  A.  302,  108 
Fed.  253;  Farmers'  Mfg.  Co.  v.  Spruks 
Mfg.  Co.  62  C.  C.  A.  447,  127  Fed.  691; 
Ideal  Stopper  Co.  v.  Crown  Cork  &  Seal 
Co.  65  C.  C.  A.  436,  131  Fed.  250;  Kal- 
amazoo R.  Supply  Co.  V.  Dff  Mfg.  Co.  51 
C.  C.  A.  221,  113  Fed.  267;  Star  Brass 
Works  V.  General  Electric  Co.  49  C.  C. 
A.  409,  111  Fed.  398;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.  45  C.  C.  A.  544,  106 
Fed.  693;  Kinloch  Telepli.  Co.  v.  Western 
Electric  Co.  51  C.  C.  A.  369,  113  Fed. 
665 ;  Holmes  v.  Truman,  14  C.  C.  A.  517, 
29  U.  S.  App.  572,  67  Fed.  543;  Letson 
V.  Alaska  Packers'  Asso.  64  C.  C.  A. 
463, 130  Fed.  140. 

Aji  infringer  is  estopped  from  denying 
the  utility  of  the  infringing  device  he  is 
making,  using,  or  selling. 

Eureka  Clothes  Wringing  Mach.  Co.  v. 
Bailey  Washing  &  Wringing  Mach.  Co. 
11  WalL  488,  20  L.  ed.  209;  Lehnbeuter 
V.  Holthaus,  105  U.  S.  94,  26  L.  ed.  939 ; 
Western  Electric  Co.  y.  La  Rue,  139  U.  S. 
601,  35  L.  ed.  294,  11  Sup.  Ct.  Rep. 
670;  Gandy  v.  Main  Belting  Co.  143  U. 
8.  587,  36  L.  ed.  272,  12  Sup.  Ct.  Rep. 
598;  Du  Bois  v.  Kirk,  158  U.  S.  58,  39 
L.  ed.  895,  15  Sup.  Ct.  Rep.  729. 

New  elements  in  a  combination  daim 
are  not  required.  A  novel  combination 
of  severally  old  elements  producing  new 

and  useful  results,  or  an  old  result  in  a 
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new  or  improved  manner,  is  patentable, 
if  involving  any  inventive  ingenuity,  and 
is  entitled  to  the  same  protection  as  a 
claim  for  a  new  and  improved  article  or 
machine. 

Winans  v.  Denmead,  15  How.  330, 
14  L.  ed.  717;  Gill  v.  Wells,  22  Wall. 
1,  22  L.  ed.  699;  Seymour  v.  Osborne,  11 
WaU.  516,  20  L.  ed.  13 :  Smith  v.  Good- 
year Dental  Vulcanite  Co.  93  U.  8.  491, 
23  L.  ed.  952;  Fuller  v.  Yentzer,  94  U.  S. 
288,  24  L.  ed.  103;  Schumacher  v.  Cornell, 
96  U.  S.  549,  24  L.  ed.  676;  Bates  v.  Coe, 
98  U.  S.  31,  25  L.  ed.  68;  Imhaeuser  v. 
Buerk,  101  U.  S.  647,  26  L.  ed.  945; 
Union  Water  Meter  Co.  v.  Deeper,  101 
U.  S.'  332,  25  L.  ed.  1024;  Parka  v.  Booth, 

102  U.  S.  96,  26  L.  ed.  54;  Pickering  v. 
McCuUough,  104  U.  S.  310,  26  L.  ed. 
749:  Webster  Loom  Co.  v.  Higgins,  105  U. 
S.  580,  26  L.  ed.  1177;  Rowdl  v.  Lindsay, 
113  U.  8.  97,  28  L.  ed.  906,  5  Sup.  Ct. 
Rep.  507;  Dryfoos  v.  Wiese,  124  U.  S. 
32,  31  L.  ed.  362,  8  Sup.  Ct  Rep.  354; 
Magowan  v.  New  York  Belting  &  Packing 
Co.  141  U.  S.  332,  35  L.  ed.  781, 12  Sup. 
Ct.  Rep.  71;  Sessions  v.  Romadka,  145 
U.  S.  29,  36  L.  ed.  609,  12  Sup.  Ct.  Rep. 
799 ;  Seabory  &  Johnson  y.  Am  Ende,  152 
U.  S.  561,  38  L.  ed.  553, 14  Sup.  Ct.  Rep. 
683;  Richards  v.  Chase  Elevator  Co.  159 
U.  S.  477,  40  L.  ed.  225, 16  Sup.  Ct.  Rep. 
53;  General  FireprooOng  Co.  v.  Expanded 
Metal  Co.  214  U.  S.  366,  53  L.  ed.  1034, 
29  Sup.  Ct.  Rep.  652;  Diamond  Rubber 
Co.  V.  Consolidated  Rubber  Tire  Co.  220 
U.  S.  428,  55  L.  ed.  527,  31  Sup.  Ct.  Rep. 
444;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.  45  C.  C. 
A.  544,  106  Fed.  693;  Brammer  v. 
Schroeder,  46  C.  C.  A.  41, 106  Fed.  918. 

Where  one  element  of  a  combination  is 
found  in  one  prior  patent,  publication,  or 
machine,  another  part  or  dement  in  an- 
other prior  patent,  and  so  on,  indefinitely, 
the  court  will  not,  from  the  whole  or  any 
given  number  of  separately  old  elements, 
determine  the  issue  of  novelty  adversely 
to  the  patentee.  Want  of  novelty  must 
be  addressed  to  the  combination  as  an 
entirety,  and  not  to  its  separate  parts. 

Prouty  v.  Ruggles,  16  Pet.  336,  10  L. 
ed.  985;  Stimpson  v.  Baltimore  &  S.  R. 
Co.  iO  How.  329,  13  L.  ed.  441;  GUI  v. 
Wells,  22  Wall.  1,  22  L.  ed.  699;  Corn- 
planter  Patent,  23  Wall.  181,  23  L.  ed. 
161;  Bates  v.  Coe,  98  U.  S.  31,  25  L. 
ed.  68;  Imhaeuser  v.  Buerk,  101  U.  8. 
647,  25  L.  ed.  945;  Parks  v.  Booth,  102 
U.  S.  104,  26  L.  ed.  57;  Wicke  v.  Ostrum, 

103  U.  S.  461,  26  L.  ed.  409;  Columbus 
Watch  Co.  V.  Bobbins,  12  C.  C.  A.  174, 
22  U.  S.  App.  601,  64  Fed.  384;  Indiana 
Mfg.  Co.  V.  J.  I.  Case  Threshing  '^' 
Co.  83  C.  C.  A.  343,  154  Fed.  ' 
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Louis  Street  Flashing  Mach.  Co.  v.  Ameri- 
can Street  Flushing  Mach.  Co.  84  C.  C. 
A.  340^  156  Fed.  574;  National  Tube  Co. 
V.  Aiken,  91  C.  C.  A.  114,  163  Fed.  254. 

The  fact  that  an  expert,  with  the  patent 
in  suit  before  him,  might  be  able  to  build 
up  the  structure  covered  and  claimed 
therein,  by  selecting  and  adopting  various 
elements  found  in  the  prior  art,  does  not 
overcome  the  presumption  of  invention 
arising  from  the  patent  grant. 

Philadelphia  &  T.  B.  (^.  v.  Stimpson, 
14  Pet.  448,  10  L.  ed.  535;  Seymour  v. 
Osborne,  11  Wall  516,  20  L.  ed.  33; 
MitcheU  v.  Tilghman,  19  Wall  387,  22 
L.  ed.  134;  Cammeyer  v.  Newton,  94  U. 
S.  225,  24  L.  ed.  72;  Roemer  v.  Sitnon, 
95  U.  S.  214,  24  L.  ed.  384;  Hanifen  v. 
E.  H.  Godschalk  Co.  28  C.  C.  A.  570,  55 
U.  S.  App.  464,  84  Fed.  649 ;  McConway 
&  T.  Co.  V.  Shickle,  H.  &  H.  Iron  Co.  92 
Fed.  162;  McMichael  &  W.  Mfg.  Co.  v. 
Ruth,  63  C.  C.  A.  304, 128  Fed  706. 

It  is  not  sufficient  for  purposes  of  an- 
ticipation that  a  prior  art  device  or  prior 
patent  approach  very  near  the  idea  of  the 
patent  in  suit,  or  that  it  may  even  suggest 
that  idea.  To  anticipate,  the  prior  device 
must  so  clearly  disclose  the  idea  of  the 
patentee  that  it  would  be  apparent  to  a 
mechanic  of  ordinary  intelligence,  who 
was  not  examining  the  prior  device  for 
the  purpose  of  discovering  in  it  the  idea 
of  the  patent  in  suit. 

Telephone  Cases,  126  U.  S.  1,  31  L.  ed. 
863,  8  Sup.  Ct.  Rep.  778;  Gordon  v. 
Warder,  150  U.  S.  47,  37  L.  ed.  992,  14 
Sup.  Ct.  Rep.  32;  Yale  Lock  Mfg.  Co.  v. 
Norwich  Nat.  Bank,  19  Blatchf.  123,  6 
Fed.  377;  Wooster  v.  Blake,  8  Fed.  429; 
Schenck  v.  Singer  Mfg.  Co.  23  C.  C.  A. 
494,  45  U.  S.  App.  373,  77  Fed.  841; 
Hanifen  v.  E.  H.  Qodschalk  Co.  28  C.  C. 
A.  570,  55  U.  S.  App.  464,  84  Fed.  649; 
McConway  &  T.  Co.  v.  Shickle,  H.  &  H. 
Iron  Co.  92  Fed.  162;  Tannage  Patent 
Co.  V.  Donallan,  93  Fed.  811 ;  Faries  Mfg. 
Ca  V.  Brown,  57  C.  C.  A.  609,  121  Fed. 
547;  Ideal  Stopper  Co.  v.  Crown  Cork  & 
Seal  Co.  65  C.  C.  A.  436, 131  Fed.  244. 

Patents  of  the  prior  art  are  to  be  con- 
sidered in  accordance  with  the  law  of 
their  structures. 

Clough  V.  Gilbert  &  B.  Mfg.  Co.  106 
U.  S.  166,  27  L.  ed.  134, 1  Sup.  Ct.  Rep. 
188;  Topliff  v.  Topliff,  145  U.  S.  156,  36 
L.  ed.  658, 12  Sup.  Ct.  Rep.  825;  C.  &  A. 
Potts  A  Co.  V.  Creager,  155  U.  S.  597, 
39  L.  ed.  275, 15  Sup.  Ct.  Rep.  194. 

It  is  not  sufficient  for  purposes  of  an- 
ticipation that  the  device  relied  upon 
might,  by  a  modification,  be  made  to  ac- 
complish the  function  performed  by  the 
pat^t  in  question,  if  it  were  not  designed 
by  its  miucer  nor  adapted  nor  actually 
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used  for  the  performance  of  such  func- 
tion. 

Hobbs  V.  Beach,  180  U.  S.  383,  45  L. 
ed.  586,  21  Sup.  Ct.  Rep.  409;  Topliff 
V.  Topliff,  145  U.  S.  156,  36  L.  ed.  658, 12 
Sup.  Ct.  Rep.  825;  Johnson  v.  Forty- 
Second  Street,  M.  &  St.  N.  Ave.  R.  Co. 
33  Fed.  501 ;  Hobbs  v.  Beach,  34  C.  C.  A. 
248,  63  U.  S.  App.  626,  92  Fed.  146; 
Herman  v.  Toungstown  Car  Mfg.  Co.  112 
C.  C.  A.  185, 191  Fed.  579;  W.  B.  Scaife 
&  Sons  Co.  V.  Falls  City  Wooloi  Mills, 
126  C.  C.  A.  304,  209  Fed.  210. 

A  patent  is  not  to  be  invalidated  nor 
any  rights  thereunder  denied  to  its  owner 
because  the  device  may  not  have  been 
actually  put  into  use  by  the  patent  owner. 
That  fact  gives  no  one  a  right  to  infringe 
the  patent. 

Bloomer  v.  McQuewan,  14  How.  539, 
14  L.  ed.  532;  United  States  v.  American 
Bell  Teleph.  Co.  1C7  U.  S.  249,  42  L.  ed. 
157,  17  Sup.  Ct.  Rep.  809;  E.  Bement 
&  Sons  V.  National  Harrow  Co.  186  U.  S. 
70,  46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747; 
Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.  210  U.  S.  405,  52  L.  ed. 
U22,  28  Sup.  Ct  Rep.  748. 

Mr.  Frank  F.  Reed  argued  the  cause, 
and,  with  Messrs.  Edward  S.  Rogers  and 
Frederick  P.  Fish,  filed  a  brief  for  re- 
spondent : 

Channeling,  flanging,  or  corrugating 
the  rail-bearing  surface  of  a  tie  plate  is 
not  patentable  novelty  or  invention. 

Peters  v.  Hanson,  129  U.  S.  541,  32 
L.  ed.  742,  9  Sup.  Ct.  Rep.  393;  Har- 
wood  V.  Great  Northern  R.  Co.  2  Best  ft 
S.  194,  121  Eng.  Reprint,  1044,  11  H. 
L.  Cas.  667,  11  Eng.  Reprint,  1488,  35  L 
J.  Q.  B.  N.  S.  27,  12  L.  T.  N.  S.  771, 
14  Week.  Rep.  1,  20  Eng.  Rul.  Cas.  90; 
Howe  Mach.  Co.  v.  National  Needle  Ca 
134  U.  S.  388,  397,  33  L.  ed.  963, 10  Sup. 
Ct.  Rep.  570;  Buckingham  v.  Spring^eld 
Iron  Co.  51  Fed.  236;  Marshall  v.  Pack- 
ard, 51  Fed.  755;  Gk)odenough  v.  Cary, 
77  Fed.  827;  Lane  v.  Welds,  39  C.  C.  A 
528,  99  Fed.  286 ;  Boss  Mfg.  Co.  v.  Thom- 
as, 105  C.  C.  A.  243, 182  Fed.  811;  Towne 
Steering  Wheel  Co.  v.  Lee,  102  C.  C.  A. 
463,  199  Fed.  777;  Servis  R.  Tie  Plate 
Co.  V.  Hamilton  Steel  &  I.  Co.  8  Can. 
Exch.  381;  Stillwell  v.  McPherson,  207 
Fed.  837;  Independent  Die  Co.  v.  Savels, 
215  Fed.  122. 

When  various  elements  are  claimed  in 
combination  only,  such  combination  claim 
is  a  conclusive  presumption  that  each  ele^ 
ment  is  old. 

Corn-planter  Patent,  23  Wall.  181,  224, 
23  L.  ed.  161.  170;  Rowell  v.  lindsav, 
113  U.  S.  97,  101,  28  L.  ed.  906,  907,  '5 
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Sup.  Ct.  Rep.  507;  Union  Water-Meter 
Co.  V.  Desper,  101  U.  S.  332,  336,  25  L. 
ed.  1024, 1025;  MiUar  v.  Bridgeport  Brass 
Co.  104  U.  S.  350,  362,  26  L.  ed.  783, 
784;  Richards  v.  Chase  Elevator  Co.  159 
U.  S.  477,  486,  40  L.  ed.  225,  228, 16  Sop. 
Ct.  Rep.  53;  National  News  Board  Co. 
V.  Elkhart  Egg  Case  Co.  115  Fed.  328; 
Invin  V.  Hasselman,  38  C.  C.  A.  587, 
97  Fed.  964;  Campbell  v.  H.  T.  Conde 
Implement  Co.  74  Fed.  745. 

All  the  claims  in  salt  are  for  mechanical 
aggregations,  and  not  for  patentable  com- 
binations. 

Hailes  v.  Van  Wormer,  20  Wall.  353, 
372,  22  L.  ed.  241,  249;  Reckendorfer  v. 
Faber,  92  U.  S.  347,  355,  357,  23  L.  ed. 
719,  723,  724;  Pickering  v.  McCullough, 
104  U.  S.  310,  317,  26  L.  ed.  749,  751; 
Slawson  v.  Grand  Street  P.  P.  &  F.  R. 
Co.  107  U.  S.  649,  653,  27  L.  ed.  676,  577, 
2  Sup.  Ct.  Rep.  663;  Bussey  v.  Excelsior 
Mfg.  Co.  110  U.  S.  131,  145,  28  L.  ed. 
95,  99,  4  Sup.  Ct.  Rep.  38;  Florsheim  v. 
Schilling,  137  U.  S.  64,  77,  34  L.  ed.  674, 
579,  U  Sup.  Ct.  Rep.  20;  Fond  Du  Lac 
County  V.  May,  137  U.  S.  395,  406,  34 
L.  ed.  714,  718,  11  Sup.  Ct.  Rep.  98; 
Phillips  V.  Detroit,  111  U.  S.  604,  606,  28 
L.  ed.  532,  533,  4  Sup.  Ct.  Rep.  580;  Ste- 
phenson V.  Brooklyn  C.  T.  R.  Co.  114  U. 
S.  149,  158,  29  L.  ed.  68,  61,  6  Sup.  Ct. 
Rep.  777;  Thatcher  Heating  Co.  v.  Burtis, 
121  U.  S.  286,  294,  30  L.  ed.  942,  945, 
7  Sup.  Ct.  Rep.  1034;  Hendy  v.  Golden 
State  &  Miner's  Iron  Works,  127  U.  S. 
370,  375,  32  L.  ed.  207,  209,  8  Sup.  Ct. 
Rep.  1275;  Royer  v.  Roth,  132  U.  S.  201, 
206,  33  L.  ed.  322,  323, 10  Sup.  Ct.  Rep. 
58;  Busell  Trimmer  Co.  v.  Stevens,  137 
U.  S.  423,  433,  435,  34  L.  ed.  719,  723, 
724,  11  Sup.  Ct.  Rep.  150;  Union  Edge 
Setter  Co.  v.  Keith,  139  U.  S.  530,  538, 
35  L.  ed.  261,  264, 11  Sup.  Ct.  Rep.  621; 
Adams  v;  Bellaire  Stamping  Co.  141  U.  S. 
539,  542,  35  L.  ed.  849,  851,  12  Sup.  Ct. 
Rep.  66;  Brinkerhoff  v.  Aloe,  146  U.  S. 
515,  516,  36  L.  ed.  1068, 13  Sup.  Ct.  Rep. 
221 ;  Knapp  v.  Morss,  150  U.  S.  221,  227, 
37  L.  ed.  1059,  1061,  14  Sup.  Ct.  Rep. 
81;  Richards  v.  Chase  Elevator  Co.  158 
U.  S.  299,  302,  39  L.  ed.  991,  993, 15  Sup. 
Ct.  Rep.  931 ;  Richards  v.  Chase  Elevator 
C^.  159  U.  S.  477,  485,  487,  40  L.  ed.  225, 
228,  229,  16  Sup.  Ct.  Rep.  53;  Office 
Specialty  Mfg.  Co.  v.  Fenton  Metallic 
Mfg.  Co.  174  U.  S.  492,  497,  43  L.  ed. 
10)8,  1000,  19  Sup.  Ct.  Rep.  641;  Na- 
tional Projrress  Bunching-Mach.  Co.  v. 
John  K,  Williams  Co.  12  L.R.A.  107,  44 
Fed.  ]00;  Campbell  v.  Bailey,  45  Fed. 
564;  Johnson  Co.  v.  Pacific  Rolling-Mills 
Co.  47  Fed.  586;   Standard  Oil  Co.  v. 

Southern  P.  R.  Co.  48  Fed.  109,  4  C.  C. 
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A.  491,  7  U.  S.  App.  636,  64  Fed.  621; 
J.  L.  Mott  Iron  Works  v.  Standard  Mfg. 
Co.  61  Fed  81 ;  Fuller  d;  J.  Mfg.  Co.  v. 
Bender,  69  Fed.  999;  Osgood  Dredge  Co. 
V.  Metropolitan  Dredging  Co.  21  C.  C.  A. 
491,  33  U.  S.  App.  581,  76  Fed.  670; 
William  Schwarzwaelder  &  Co.  v.  Detroit, 
77  Fed.  886;  Ghreen  v.  American  Soda- 
Fountain  Co.  24  C.  C.  A.  41,  39  U.  S. 
App.  510,  78  Fed.  119;  Fowler  v.  New 
York,  58  C.  C.  A.  113,  121  Fed.  747; 
Germer  Stove  Co.  v.  Art  Stove  Co.  80 
C.  C.  A.  9,  150  Fed.  141;  James  Spear 
Stove  &  Heating  Co.  v.  Eelsey  Heating 
Co.  86  C.  C.  A.  444, 168  Fed.  622;  Safety 
Car  Heating  &  Lighting  Co.  y.  Consolidat- 
ed Car  Heating  Co.  160  Fed.  476;  Euhn 
V.  Lock-Stub  Check  Co.  91  C.  C.  A.  389, 
165  Fed.  445 ;  Greenwald  Bros.  v.  Enochs, 
180  Fed.  478;  Langan  v.  Warren  Aze 
&  Tool  Co.  181  Fed.  143 ;  Warner  Instru- 
ment Co.  V.  Stewart  &  C.  Mfg.  Co.  107 
C.  C.  A.  607,  186  Fed.  507;  Voightmann 
V.  Seely,  119  C.  C.  A.  386, 198  Fed.  486; 
Alexander  v.  De  Moulin  Bros.  &  Co.  117 
C.  C.  A.  627,  199  Fed.  146;  Condit  Elec- 
trical Mfg.  Co.  V.  Westinghouse  Electric 
&  Mfg.  Co.  118  C.  C.  A.  474,  200  Fed. 
144;  Turner  v.  Moore,  128  C.  C.  A.  138, 
211  Fed.  466;  W.  F.  &  John  Barnes  Co. 
V.  Vandyck  Churchill  Co.  130  C.  C.  A. 
300,  213  Fed.  636;  Mead  Morrison  Mfg. 
Co.  V.  Exeter  Mach.  Works,  215  Fed. 
731;  Autosales  Gum  &  Chocolate  Co.  v. 
Caille  Bros.  Co.  140  C.  C.  A.  159,  224 
Fed.  473;  Gas  Machinery  Co.  v.  United 
Gas  Improving  Co.  143  C.  C.  A.  206,  228 
Fed.  684;  Gale  Mfg.  Co.  v.  May,  143 
C.  C.  A.  613,  229  Fed.  575;  Keene  v.  New 
Idea  Spreader  Co.  145  C.  C.  A.  587.  231 
Fed.  701;  Lovell-McConnell  Mfg.  Cfo.  v. 
Oriental  Rubber  &  Supply  Co.  146  C.  C. 
A.  3,  231  Fed.  719;  Ft.  Pitt  Supply  Co. 
V.  Ireland  &  M.  Mfg.  Co.  147  C.  C.  A. 
65,  232  Fed.  871;  Antisdel  y.  Chicago 
Hotel  Cabinet  Co.  32  C.  C.  A.  216,  60  U. 
S.  App.  672,  89  Fed.  308;  Ryan  Car  Co. 
V.  Live  Poultry  Transp.  Co.  116  C.  C.  A. 
435,  195  Fed.  626;  Fond  Du  Lac  County 
V.  May,  137  U.  S.  395,  34  L.  ed.  714,  11 
Sup.  Ct.  Rep.  98;  Market  Street  Cable 
R.  Co.  V.  Rowley,  155  U.  S.  621,  39  L. 
ed.  284, 15  Sup.  Ct.  Rep.  224. 

Rail  joints,  rail  chairs,  and  tie  plates 
are  all  analogous  devices,  and  are  so  close- 
ly allied  in  construction,  purpose,  use, 
and  operation  that  they  are  articles  in 
kindred  arts,  and  devices  described,  used, 
or  patented  for  any  such  purpose  are 
pertinent  in  considering  the  state  of 
the  art  upon  the  question  of  the  scope 
and  validity  of  the  claims  in  the  letters 
patent  in  the  suit. 

Blake  v.  San  Francisco,  113  U.  S.  6^ 
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682,  28  L.  ed.  1070,  1071,  5  Sup.  Ct. 
Rep.  692;  Lovell  Mfg.  Co.  v,  Gary,  147 
U.  S.  623,  627,  636,  37  L.  ed.  307,  308, 
311,  13  Sup.  Ct.  Rep.  472;  Roberts  v. 
Ryer,  91  U.  S.  150,  157,  23  L.  ed.  267, 
270;  Pennsylvania  R.  Co.  v.  Locomotive 
Engine  Safety  Truck  Co.  110  U.  S.  490, 
494,  28  L.  ed.  222,  223,  4  Sup.  Ct.  Rep. 
220;  PhUUps  v.  Detroit,  111  U.  S.  604, 
607,  28  L.  ed.  532,  533,  4  Sup.  Ct.  Rep. 
680;  Burt  v.  Every,  133  U.  S.  349,  359, 
33  L.  ed.  647,  651, 10  Sup.  Ct  Rep.  394; 
Ansonia  Brass  &  Copper  Co.  v.  Electric 
Supply  Co.  144  U.  8.  11,  18,  36  L.  ed. 
327,  329,  12  Sup.  Ct.  Rep.  601;  Brill  v. 
Washington  R.  &  Electric  Co.  215  U.  S. 
527,  531,  54  L.  ed.  311,  314,  30  Sup.  Ct 
Rep.  177;  Harwood  v.  Qreat  Northern  R. 
Co.  11  H.  L.  Caa.  680,  11  Eng.  Reprint, 
1488,  35  L.  J.  Q.  B.  N.  S.  27,  12  L.  T. 
N.  S,  771,  14  Week.  Rep.  1,  120  Eng. 
RuL  Cas.  90;  Fraser  v.  Gates  Iron  Works, 
29  C.  C.  A.  261,  57  U.  S.  App.  343,  85 
Fed.  441 ;  Bettendorf  Patents  Co.  v.  J.  R. 
Little  Metal  Wheel  Co.  59  C.  C.  A.  473, 
123  Fed.  433;  Eisenstein  v.  Fibiger,  160 
Fed.  686 ;  Wilce  v.  Bush  Temple  of  Music 
Co.  67  C.  C.  A.  371,  134  Fed.  389,  391; 
Thomas  v.  St  Louis  &  S.  F.  R.  Co.  79 
C.  C.  A.  89,  149  Fed.  753;  Bethlehem 
Steel  Co.  v.  Niles-Bement-Pond  Co.  166 
Fed.  885. 

Actual  use  of  tie  plates  and  similar  de- 
vices described  in  periodicals  or  patent 
specifications  is  not  necessary  in  showing 
anticipation.  This  is  not  a  question  of 
priority  of  invention  between  two  in- 
ventors, where  reduction  to  actual  use 
and  operation  is  essential,  but  a  question 
of  anticipation.  Hence,  descriptions, 
specifications,  and  drawings  are  alone  to 
be  considered. 

Peters  v.  Active  Mfg.  Co.  129  U.  S. 
530,  637,  32  L.  ed.  738,  740,  9  Sup.  Ct. 
Rep.  389;  Kelly  v.  Springfield  R.  Co.  34 
C.  C.  A.  570, 92  Fed.  621;  National  Chem- 
ieal  &  Fertilizer  Co.  v.  Swift,  43  C.  C.  A. 
421,  104  Fed.  87;  Westinghouse  Air 
Brake  Co.  ▼.  Christensen  Engineering  Co. 
63  C.  C.  A.  179,  128  Fed.  437;  Dashiell 
V.  Orosvenor,  162  U.  S.  425,  432,  40  L. 
ed.  1025,  1029,  16  Sup.  Ct.  Rep.  805; 
Brown  v.  District  of  Columbia,  130  U.  S. 
87,  99,  32  L.  ed.  863,  868,  9  Sup.  Ct 
Rep.  437;  Shenfield  v.  Nashawannuck 
Mfg.  Co.  137  U.  S.  56,  59,  34  L.  ed.  573, 
574,  11  Sup.  Ct.  Rep.  5;  Pickering  v. 
McCullough,  104  U.  S.  310,  319,  26  L. 
ed.  749,  752;  French  v.  Carter,  137  U. 
S.  239,  245,  34  L.  ed.  664,  667,  11  Sup, 
Ct  Rep,  90;  Howard  v.  Detroit  Stove 
Works,  150  U.  S.  164, 169,  37  L.  ed.  1039, 
1041,  14  Sup.  Ct  Rep.  68;  Schweichler 
▼.  Levinson,  78  C.  C.  A.  92,  147  Fed. 
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708;  E.  L.  Watrous  Mfg.  Co.  v.  Ameriean 
Hardware  Mfg.  Co.  161  Fed.  362;  Hyde 
v.  Minerals  Separation,  130  C.  C.  A.  57^ 
214  Fed.  100. 

Wolhaupter  not  only  admits  actual 
knowledge  of  the  Servis  tie  plate,  the 
Fox  tie  plate,  C.  A.  C.  plate^  and  Gfoldie 
plate,  but,  about  the  time  he  applied  for 
his  first  patent,  read  the  pamphlets  on 
tie  plates  issued,  and  is  by  law  changed 
conclusively  with  knowledge  of  all  Tet- 
ters patent  to  the  date  of  his  applica- 
tion. 

Duer  V.  Corbin  Cabinet  Lock  Co.  149  U. 
S.  216,  223,  37  L.  ed.  707,  710,  13  Sup. 
Ct.  Rep.  850;  Mast^  F.  &  Co.  v.  Stover 
Mfg.  Co.  177  U.  S.  485,  493,  44  L.  ed. 
856,  860,  20  Sup.  Ct  Rep.  708;  Daylight 
Glass  Mfg.  Co.  V.  American  Prismatic 
Light  Co.  73  C.  C.  A.  570,  142  Fed.  454. 

The  failure  to  make  the  claim  for  any 
one  element,  or  the  elements  in  combina- 
tion, is  a  complete  abandonment  of  the 
broad  right  and  a  limitation  to  the  narrow 
fields  for  which  claims  were  allowed. 

James  v.  Campbell,  104  U.  S.  356,  382, 
26  L.  ed.  786,  795;  Mahn  v.  Harwood, 
112  U.  8.  354,  361,  28  L.  ed.  665,  668, 
5  Sup.  Ct  Rep.  174,  6  Sup.  Ct  Rep. 
451 ;  McCreary  v.  Pennsylvania  Canal  C^. 
141  U.  S.  459,  467,  35  L.  ed.  817,  820, 12 
Sup.  Ct  Rep.  40;  Miller  v.  Eagle  Mfg. 
Co.  151  U.  S.  186, 197,  38  L.  ed.  121, 127, 
14  Sup.  Ct  Rep.  310. 

Prior  devices  described  in  letters  patent, 
though  Wit  used  practically,  and  needing 
alterations  lo  adapt  them  to  practical  use, 
are  anticipations. 

Dashiell  ▼.  Orosvenor,  162  U.  S.  425, 
432, 40  L.  ed.  1025, 1029, 16  Sup.  Ct.  Rep. 
805 :  Brown  v.  District  of  Columbia,  130 
U.  S.  87,  99,  32  L.  ed.  863,  868,  9  Sup. 
Ct.  Rep.  437;  Pickering  v.  McCullough, 
104  U.  S.  310,  319,  26  L.  ed.  749,  752; 
French  v.  Carter,  137  U.  S.  239,  244,  34 
L.  ed.  664,  666,  11  Sup.  Ct.  Rep.  90; 
Howard  v.  Detroit  Stove  Works,  150  U.  S. 
164,  166,  37  L.  ed.  1039,  1040,  14  Sup. 
Ct.  Rep.  68;  Schweichler  v.  Levinson,  78 
C.  C.  A.  92, 147  Fed.  704;  E.  L.  Watrous 
Mfg.  Co.  V.  American  Hardware  Mfg.  Co. 
161  Fed.  362;  Shenfield  v.  Nashawannuck 
Mfg.  Co.  137  U.  S.  56,  59,  34  L.  ed.  573, 
574, 11  Sup.  Ct  Rep.  5. 

Under  the  state  of  the  art  and  the 
facts  relating  to  tie  plates  prior  to  each 
one  of  the  Wolhaupter  applications,  even 
if  corrugating  or  channeling  the  top  sur- 
face is  to  be  regarded,  if  original,  as  in- 
vention, the  claims  in  question  are  ab- 
solutely void. 

Smith  V.  Nichols,  21  Wall.  112,  119,  22 
L.  ed.  566,  567;  Heald  v.  Rice,  104  U.  S. 
737,  754,  755   26  L.  ed.  910,  916,  917; 
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Thatcher  Heating  Co.  v.  Burtis,.121  U.  S. 
286,  294,  295,  30  L.  ed.  942,  945,  94G, 
7  Sup.  Ct.  Rep.  1034;  Stephenson  v. 
Brooklyn  C.  T.  R.  Co.  114  U.  S.  149, 156, 
29  L.  ed.  58,  60,  6  Sdp.  Ct.  Rep.  777; 
Dreyfus  v.  Searle,  124  U.  S.  60,  63,  31 
L.  ed.  352,  354,  8  Sup.  Ct.  Rep.  390; 
Weir  V.  Morden,  125  U.  S.  98, 108,  31  L. 
ed.  645,  650,  8  Sup.  Ct.  Rep.  869;  Watson 
V.  Cincinnati,  I.  St  L.  &  C.  R.  Co.  132 
U.  S.  161, 167,  33  L.  ed.  295,  298, 10  Sup. 
Ct.  Rep.  45;  Burt  v.  Evory,  133  U.  S. 
349,  358,  33  L.  ed.  647,  651,  10  Sup.  Ct. 
Rep.  394;  Florsheim  v.  Shilling,  137  U. 
S.  64,  76,  77,  34  L.  ed.  574,  579,  580,  11 
Sup.  Ct.  Rep.  20;  Positive  Lock  Washer 
Co.  V.  Reliance  Mfg.  Co.  214  Fed.  134; 
Strom  Mfg.  Co.  v.  Weir  Prog  Co.  27  C. 
C.  A.  502,  54  U.  S.  App.  330,  83  Fed. 
170;  Hyde  v.  Minerals  Separation,  130 
C.  C.  A.  576,  214  Fed.  100;  Dalby  v. 
Lynes,  64  Fed.  376;  Fond  Du  Lac  County 
V.  May,  137  U.  S.  395,  406,  407,  34  L.  ed. 
714,  718, 11  Sup.  Ct.  Rep.  98;  Consolidat- 
ed Roller  Mill  Co.  v.  Walker,  138  U.  S. 
124,  131,  132,  34  L.  ed.  920,  922,  923, 
11  Sup.  Ct.  Rep.  292;  Pope  Mfg.  Co.  v. 
Gormully  &  J.  Mfg.  Co.  144  U.  S.  238, 
247,  248,  36  L.  ed.  420,  423,  12  Sup.  Ct. 
Rep.  637;  Ansonia  Brass  ^  Copper  Co. 
V.  Electrical  Supply  Co.  144  U.  S.  11, 
17,  19,  36  L.  ^.  327,  329,  330,  12  Sup. 
Ct.  Rep.  601 ;  Gh-ant  v.  Walter,  148  U.  S. 
547,  553,  37  L.  ed.  552,  556,  13  Sup.  Ct. 
Rep.  699;  Magin  v.  Karle,  150  U.  S.  387, 
391,  392,  37  L.  ed.  1118-1120, 14  Sup.  Ct. 
Rep.  153;  Wright  v.  Yuengling,  155  U.  S. 
47,  53,  54,  39  L.  ed.  64,  66,  67,  15  Sup.' 
Ct.  Rep.  1;  Market  Street  Cable  R.  Co. 
V.  Rowley,  155  U.  S.  621,  629,  39  L.  ed. 
284,  288,  15  Sup.  Ct.  Rep.  224;  Palmer 
V.  Coming,  156  U.  S.  342-344,  39  L.  ed. 
445,  446,  15  Sup.  Ct.  Rep.  381;  Mast, 
F.  &  Co.  V.  Stover  Mfg.  Co.  177  U.  S. 
485,  492,  44  L.  ed.  856,  859,  20  Sup.  Ct. 
Rep.  708;  Olmstead  v.  A.  H.  Andrews 
&  Co.  23  C.  C.  A.  488,  46  U.  S.  App. 
608,  77  Fed.  835;  West  Coast  Safety 
Faucet  Co.  v.  Jackson  Brewing  Co.  54 
C.  C.  A.  533,  117  Fed.  298;  Bradley  v. 
Eccles,  74  C.  C.  A.  478,  143  Fed.  521; 
Voightmann  v.  Weis  &  R.  Cornice  Co. 
78  C.  C.  A.  538,  148  Fed.  848;  Kuhn  v. 
Lock-Stub  Check  Co.  91  C.  C.  A.  389, 
165  Fed.  445;  Tyssowski  v.  Thayer,  98 
C.  C.  A.  29, 174  Fed.  43;  Warren  Webster 
&  Co.  V.  C.  A.  Dunham  Co.  104  C.  C.  A. 
346,  181  Fed.  836 ;  Anton  v.  Grier  Bros. 
Co.  108  C.  C.  A.  173, 185  Fed.  796;  Shef- 
field Car  Co.  v.  Buda  Foundry  &  Mfg. 
Co.  109  C.  C.  A.  646,  187  Fed.  847;  Gen- 
eral Electric  Co.  v.  Winona  Interurban 
R.  Co.  110  C.  C.  A.  148,  188  Fed.  77; 

Underwood    Typewriter    Co.    v.    Victor 
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!  Typewriter  Co.  UO  C.  C.  A.  162, 188  Fed. 
i  82 ;  Ryan  Car  Co.  v.  Live  Poultry  Transp. 
Co.  115  C.  C.  A.  435,  195  Fed.  525; 
Voightmann  v.  Seely,  119  C.  C.  A.  386, 
198  Fed.  485;  Alexander  v.  De  Moulin 
Bros.  &  Co.  117  C.  C.  A.  627,  199  Fed. 
145;  Peters  v.  Chicago  Biscuit  Co.  200 
Fed.  774, 132  C.  C.  A.  134,  215  Fed.  724 ; 
Utica  Drop  Forge  &  Tool  Co.  v.  C.  E. 
Bonner  Mfg.  Co.  120  C.  C.  A.  262,  201 
Fed.  924;  Imperial  Brass  Mfg.  Co.  v. 
Nelson,  121  C.  C.  A.  606,  203  Fed.  484; 
National  Casket  Co.  v.  Stolts,  123  C.  C.  A. 
305,  204  Fed.  983,  85  C.  C.  A.  300,  157 
Fed.  392;  Brunswick-Balke-Collender  Co. 
V.  Charles  Passow  &  Sons,  206  Fed.  468; 
Rose  Mfg.  Co.  V.  E.  A.  Whitehouse  Mfg. 
Co.  125  C.  C.  A.  566,  208  Fed.  564;  Still- 
well  V.  McPherson,  207  Fed.  837;  Mc- 
Clave-Brooks  Co.  v.  M.  H.  Treadwell  Co. 
212  Fed.  442;  Republic  Rubber  Co.  v, 
G.  &  J.  Tire  Co.  129  C.  C.  A.  26,  212 
Fed.  170;  Mead  Morrison  Mfg.  Co.  v. 
Exeter  Mach.  Works,  215  Fed.  731 ;  Star 
Hame  Mfg.  Co.  v.  United  States  Hame 
Co.  142  C.  C.  A.  400,  227  Fed.  876;  Bel- 
steel  Co.  V.  Lorain  Steel  Co.  142  C.  C.  A. 
30,  227  Fed.  240;  Adams  &  W.  Co.  v. 
Peter  Gray  &  Sons,  206  Fed.  303;  134 
C.  C.  A.  53,  218  Fed.  173;  Hutten  v. 
Frank  Krementz  Co.  146  C.  C.  A.  169, 
231  Fed.  973;  Locomobile  Co.  v.  Parkin, 
146  C.  C.  A.  176,  231  Fed.  980;  Apple 
v.  American  Shoe  Machinery  &  Tool  Co. 
146  C.  C.  A.  561,  232  Fed.  603. 

The  evidence  refutes  completely  the  as- 
sertion of  wide  public  recognition  and  use 
due  to  any  Wolhaupter  inventive  element, 
and  as  lack  of  patentable  combination, 
lack  of  novelty  and  invention,  and  clear 
anticipation  have  been  shown,  both  as  a 
matter  of  fact  and  law,  the  application  of 
the  rule  of  public  recognition  as  indicative 
of  patentable  invention  cannot  be  made. 

McClain  v.  Ortmayer,  141  U.  S.  419, 
428,  35  L.  ed.  800,  803,  12  Sup.  Ct.  Rep. 
76;  Adams  v.  Bellaire  Stamping  Co.  141 
U.  S.  539,  542,  35  L.  ed.  849,  851, 12  Sup. 
Ct.  Rep.  66;  Lovell  Mfg.  Co.  v.  Gary,  147 
U.  S.  623,  635,  37  L.  ed.  307,  311, 13  Sup. 
Ct.  Rep.  472;  Grant  v.  Walter,  148  U. 
S.  547,  556,  37  L.  ed.  552,  557,  13  Sup. 
Ct.  Rep.  699;  Duer  v.  Corbin  Cabinet 
Lock  Co.  149  U.  S.  216,  223,  37  L.  ed. 
707,  710, 13  Sup.  Ct.  Rep.  850 ;  Saunders 
V.  Allen,  9  C.  C.  A.  157,  20  U.  S.  App. 
446,  60  Fed.  610 ;  Codman  v.  Amia,  20  C. 
C.  A.  566,  33  U.  S.  App.  470,  74  Fed. 
634;  Dueber  Watch-Case  Mfg.  Co.  v.  Rob- 
bins,  21  C.  C.  A.  198,  43  U.  S.  App.  391, 
75  Fed.  17;  Klein  v.  Seattle,  23  C.  C.  A. 
114,  44  U.  S.  App.  741,  77  Fed.  200; 
Lane  v.  Welds,  39  C.  C.  A.  528,  99  Fed- 
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Caster  Socket  Co.  51  C.  C.  A.  109,  113 
Fed.  162;  American  Sales  Book  Co.  v. 
Bullivant,  64  C.  C.  A.  287,  117  Fed.  255 ; 
Union  Biscuit  Co.  v.  Peters,  60  C.  C.  A. 
337,  125  Fed.  601;  Voightmann  v.  Weis 
&  R.  Cornice  Co.  133  Fed.  298,  78  C.  C. 
A.  538,  148  Fed.  848;  Hotel  Security 
Cheeking  Co.  ▼.  Lorraine  Co.  155  Fed. 
298;  Tubelt  Co.  v.  Friedman,  158  Fed. 
430;  Fellows  v.  Borden's  Condensed  Milk 
Co.  180  Fed.  439 ;  Boss  Mfg.  Co.  v.  Thom- 
as, 105  C.  C.  A.  243,  182  Fed.  814; 
Hyde  v.  Minerals  Separation,  130  C.  C. 
A.  576,  214  Fed.  100;  Outlook  Envelope 
Co.  V.  Sherman  Envelope  Co.  132  C.  C. 
A.  575,  216  Fed.  754;  Autosales  Gum  & 
Chocolate  Co.  v.  Caille  Bros.  Co.  140  C. 
C.  A.  159,  224  Fed.  473;  Star-Hame  Mfg. 
Co.  V.  United  States  Hame  Co.  142  C.  C. 
A.  400,  227  Fed.  876 ;  Keene  v.  New  Idea 
Spreader  Co.  145  C.  C.  A.  587,  231  Fed. 
701;  Apple  v.  American  Shoe  Machinery 
&  Tool  Co.  146  C.  C.  A.  561,  232  Fed. 
603. 

If  the  claims  are  held  valid  they  must 
be  construed  in  an  extremely  narrow  way 
and  limited  to  the  specific  devices  shown. 

White  V.  Dunbar,  119  U.  S.  47,  52,  30 
L.  ed.  303,  7  Sup.  Ct.  Rep.  72;  Knapp 
V.  Morss,  150  U.  S.  221,  228,  37  L.  ed. 
1059, 14  Sup.  Ct.  Rep.  81 ;  Westinghouse 
V.  Boyden  Power  Brake  Co.  170  U.  S.  537, 
558,  42  L.  ed.  1136,  1137,  18  Sup.  Ct. 
Rep.  707;  Hobbs  v.  Beach,  180  U.  S.  383, 
400,  45  L.  ed.  586,  596,  21  Sup.  Ct.  Rep. 
409 ;  McClain  v.  Ortmayer,  141  U.  S.  419, 
424,  35  L.  ed.  800,  802, 12  Sup.  Ct.  Rep. 
76;  Gates  Iron  Works  v.  Fraser,  153  U. 
S.  332,  348,  38  L.  ed.  734,  740,  14  Sup. 
Ct.  Rep.  883;  Office  Specialty  Mfg.  Co. 
V.  Fenton  Dentallic  Mfg.  Co.  174  U.  S. 
492,  498,  43  L.  ed.  1058, 1060, 19  Sup.  Ct. 
Rep.  641;  Kokomo  Fence  Mach.  Co.  v. 
Kitselman,  189  U.  S.  8,  23,  47  L.  ed. 
689,  696,  23  Sup.  Ct.  Rep.  521;  Paul 
Boynton  Co.  v.  Morris  Chute  Co.  30  C.  C. 
A.  617,  58  U.  S.  App.  53,  87  Fed.  225; 
Durand  v.  Schulze,  10  C.  C.  A.  97,  17 
U.  S.  App.  620,  61  Fed.  819;  Boyden 
Power-Brake  Co.  v.  Westinghouse  Air- 
Brake  Co.  17  C.  C.  A.  430,  25  U.  S.  App. 
475,  70  Fed.  816;  Stirrat  v.  Excelsior 
Mfg.  Co.  10  C.  C.  A.  216,  27  U.  S.  App. 
13,  61  Fed.  980;  Adams  Electric  R.  Co. 
V.  Lindell  R.  Co.  23  C.  C.  A.  223,  40  U. 
S.  App.  482,  77  Fed.  432;  Denning  Wire 
&  Fence  Co.  v.  American  Steel  &  Wire 
Co.  95  C.  C.  A.  259, 169  Fed.  793 ;  General 
Compressed  Air  &  Vacuum  Machinery  Co. 
V.  American  Air  Cleaning  Co.  177  Fed. 
272;  American  Bank  Protection  Co.  v. 
City  Nat.  Bank,  181  Fed.  375;  Frank  v. 
Wm.  P.  Mockridge  Mfg.  Co.  65  Fed.  521 ; 

Sharp  V.  BeUinger,  168  Fed.  295;  HUlard 
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v.  Remington  Typewriter  Co.  108  C.  C.  A. 
534,  186  Fed.  334;  Van  Auken  v.  Monash- 
Younker  Co.  187  Fed.  141 ;  L.  H.  Gilmer 
Co.  V.  Geisel,  187  Fed.  606 ;  Calculagraph 
Co.  V.  Automatic  Time  Stamp  Co.  109  C. 
C.  A.  618,  187  Fed.  276;  Underwood 
Typewriter  Co.  v.  Victor  Typewriter  Co. 
110  C.  C.  A.  152,  188  Fed.  82;  Geneva 
Mfg.  Co.  V.  National  Furniture  Co.  188 
Fed.  662;  Standard  Mach.  Co.  v.  Rambo 
&  Regar,  181  Fed.  158, 110  C.  C.  A.  301, 
188  Fed.  323;  Johnson  v.  Johnson,  190 
Fed.  20;  Tabor  Mfg.  Co.  v.  E.  H.  Mum- 
ford  Co.  190  Fed.  179;  Irvington  Mfg. 
Co.  V.  Utica  Drop  Forge  &  Tool  Co.  Ill 
C.  C.  A.  647,  191  Fed.  169. 

Mr.  Frederick  P.  Fish  also  argued  the 
cause  and  filed  a  brief  for  respondent : 

On  the  record  there  can  be  no  doubt 
that  the  Wolhanpter  patents  are  lacking 
in  patentable  quality  and  are  not  in- 
fringed. If  this  be  so,  no  amount  of 
commercial  success  could  cure  the  fatal 
defects  in  plaintiffs  case. 

McGain  v.  Ortmayer,  141  U.  S.  419, 
428,  35  L.  ed.  800,  803,  12  Sup.  Ct.  Rep. 
76;  Grant  v.  Walter,  148  U.  S.  547,  556, 
37  L.  ed.  552,  ^7,  13  Sup.  Ct.  Rep.  699; 
Duer  V.  Corbin  Cabinet  Lock  Co.  149  U. 
S.  216,  224,  37  L.  ed.  707,  710,  13  Sup. 
Ct.  Rep.  850. 

The  application  of  an  old  device  to  an 
analogous  use  does  not  constitute  pat- 
entable invention. 

Pennsylvania  R.  Co.  v.  Locomotive 
Engine  Safety  Truck  Co.  110  U.  S.  490, 
•494,  28  L.  ed.  222,  223,  4  Sup.  Ct.  Rep. 
220;  Harwood  v.  Great  Northern  R.  Co. 
2  Best  &  S.  222,  121  Eng.  Reprint,  1044, 
11  H.  L.  Cas.  654, 11  Eng.  Reprint,  1488, 
35  L.  J.  Q.  B.  N.  S.  27,  12  L.  T.  N.  S. 
771,  14  Week.  Rep.  1,  20  Eng.  Rul.  Cas. 
90. 

There  could  be  no  invention  in  cutting 
or  rolling  channels  or  grooves  in  metal 
articles  to  save  weight. 

Peters  v.  Hanson,  129  U.  S.  541,  32 
L.  ed.  742,  9  Sup.  Ct.  Rep.  393;  Servis 
R.  Tie  Plate  Co.  v.  Hamilton  Steel  &  I. 
Co.  8  Can.  Exch.  381 ;  Harwood  v.  Great 
Northern  R.  Co.  2  Best  &  S.  194,  121 
Eng.  Reprint,  1044,  11  H.  L.  Cas.  654, 
11  Eng.  Reprint,  1488,  35  L.  J.  Q.  B.  N. 
S.  27,  12  L.  T.  N.  S.  771, 14  Week.  Rep. 
1,  20  Eng.  Rul.  Cas.  90;  Pennsylvania 
R.  Co.  V.  Locomotive  Engine  Safety  Truck 
Co.  110  U.  S.  490,  28  L.  ed.  222,  4  Sup. 
Ct.  Rep.  220. 

An  aggregation  of  old  features,  such 
as  are  present  in  the  defendants'  tie  plate, 
does  not  constitute  patentable  invention. 

Hailes  v.  Van  Wormer,  20  Wall.  353, 22 
L.  ed.  241. 
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A  device  that  does  not  perform  the 
functions  of  that  of  the  patent  is  not 
an  infryigement. 

Union  Paper-Bag  Maeh.  Co.  v.  Mur- 
phy, 97  U,  S.  120,  24  L.  ed.  935 ;  Bates  v. 
Coe,  98  U.  S.  31,  25  L.  ed.  68 ;  Thomson- 
Houston  Electrical  Co.  v.  Western  Elec- 
trical Co.  19  C.  C.  A.  1,  34  U.  S.  App. 
619,  72  Fed.  530. 

The  mere  removal  of  parts  of  a  device 
without  altering  the  functions  of  the  re- 
maining parts  does  not  amount  to  inven- 
tion. 

Richards  v.  Chase  Elevator  Co.  159  U. 
S.  477,  486,  40  L.  ed.  225,  228,  16  Sup. 
Ct.  Rep.  53;  Stow  v.  Chicago,  3  Bann.  & 
Ard.  91,  Fed.  Cas.  No.  13,512,  104  U. 
S.  597,  26  L.  ed.  816;  Magin  v.  Karle, 
150  U.  S.  387,  37  L.  ed.  1118, 14  Sup.  Ct. 
Rep.  153. 

The  Wolhanpter  patents  in  suit,  being 
for  specific  improvements,  cannot  be 
broadly  construed. 

Computing  Scale  Co.  v.  Automatic 
Scale  Co.  204  U.  S.  609,  621,  51  L.  ed. 
645,  651,  27  Sup.  Ct.  Rep.  307;  Boyd 
V.  James vi lie  Hay  Tool  Co.  158  U. 
S.  260,  261,  39  L.  ed.  973,  974,  15 
Sup.  Ct.  Rep.  837;  Blake  v.  San 
Francisco,  113  U.  S.  679,  681,  28 
L.  ed.  1070,  1071,  5  Sup.  Ct.  Rep.  692; 
Chicago  &  N.  W.  R.  Co.  v.  Sayles,  97 
U.  S.  554,  556,  24  L.  ed.  1053,  1054; 
Bragg  V.  Fitch,  121  U.  S.  478,  483,  30  L. 
ed.  1008,  1010,  7  Sup.  Ct.  Rep.  978 ;  Ko- 
komo  Fence  Mach.  Co.  v.  Kitselman,  189 
U.  S.  8,  18,  47  L.  ed.  689,  694,  23  Sup. 
Ct.  Rep.  521;  Kenney  Mfg.  Co.  v.  J.  L. 
Mott  Iron  Works,  137  Fed.  431 ;  National 
Hollow  Brake-Beam  Co.  v.  Interchange- 
able Brake-Beam  Co.  45  C.  C.  A.  544, 106 
Fed.  693;  Roemer  v.  Peddie,  24  C.  C.  A. 
39,  39  U.  S.  App.  496,  78  Fed.  117; 
Lamson  Cash  R.  Co.  v.  God^hard,  8  C. 
C.  A.  265,  19  U.  S.  App.  360,  59  Fed. 
776. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court : 

On  March  26,  1909,  the  Railroad  Sup- 
ply Company,  petitioner,  commenced  this 
suit  against  the  El3rria  Iron  &  Steel  Com- 
pany in  the  circuit  (now  district)  court 
for  the  northern  district  of  Ohio,  claim- 
ing infringement  of  claim  No.  8  of  United 
States  letters  patent  Jfo.  538,809,  granted 
May  7,  1895,  of  claims  Nos.  1,  2,  and  3 
of  patent  No.  691,332,  granted  January 
14,  1902,  and  of  claims  Nos.  7  and  9  of 
patent  No.  721,644,  granted  February  24, 
1903.  All  of  these  patents,  granted  to 
B.  Wolhaupter,  were  acquired  by  the  pe- 
titioner, and  each  of  the  three  purported 
to  describe  a  new  and.  useful  improvement 

in  railroad  tie  plates. 
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Such  proceedings  were  had  in  the  case 
that  on  March  4,  1912,  the  district  court 
decided  that  the  petitioner's  patents  were 
not  infringed  by  the  device  manufactured 
and  sold  by  the  defendant. 

On  appeal  to  the  circuit  court  of  ap- 
peals for  the  sixth  circuit,  that  court,  on 
April  7,  1914,  affirmed  the  decree  of  the 
district  court,  dismissing  the  bill,  and  held 
in  its  [287]  opinion  that  the  claims  of 
the  patents  relied  upon  were  void  for  want 
of  patentable  novelty.  This  decree  is  now 
here  for  review  on  certiorari. 

A  railroad  tie  plate,  sometimes  called  a 
''wear  plate,"  is  a  rectangular  piece  of 
metal,  originally  with  both  surfaces  flat, 
designed  to  be  placed  upon  the  tie  im- 
mediately under  the  rail,  for  the  purpose 
of  protecting  the  tie  from  the  wear,  which, 
in  soft  wood,  is  very  great,  incident  to  the 
vibration  of  the  rail  caused  by  passing 
engines  and  trains,  and  for  the  purpose  oi 
holding  the  rail  more  firmly  in  place  than 
it  could  otherwise  be  held  by  the  spikes 
without  the  plate,  thereby  preserving  the 
gauge  of  the  track. 

In  the  early  days  of  railroading,  when 
engines  and  cars  were  smaU  and  Ught, 
when  speed  was  comparatively  slow,  and 
when  hardwood,  which  held  the  spikes 
firmly  in  place,  was  abundant  and  cheap, 
such  plates  were  little  used;  but  the  in- 
crease in  weight  of  rails  and  rolling  stock, 
the  higher  speed  of  trains,  and  the  neces- 
sary use  of  the  cheaper  soft  woods  for 
ties,  have  brought  them  into  extensive 
use.  The  general  use  of  these  plates  with 
heavy  rolling  stock  and  traffic  presented 
the  problem  of  making  them  as  strong 
and  inexpensive  as  possible,  and  in  a 
form  such  that  they  would  adhere  firmly 
to  the  ties  while  doing  the  least  possible 
damage  to  the  fiber  of  the  wood. 

The  statement  of  this  problem  shows 
convincingly  that  even  at  the  beginning  it 
offered  a  very  limited  field  for  invention, 
if,  indeed,  it  presented  any  field  at  all  for 
the  exercise  of  that  inventive  genius  which 
it  is  the  policy  of  the  law  to  protect  and 
reward  with  a  monopoly  for  seventeen 
years. 

The  claims  of  the  patents  declared  on 
are  as  follows:  Claim  8  of  Patent  No. 
538,809  reads: 

"A  railway  tie  plate  formed  on  the  un- 
der side  with  devices  more  or  less  sharp- 
ened adapted  to  penetrate  and  engage  the 
tie,  and  on  its  upper  side  with  a  series 
of  flanges  on  which  the  rail  rests,  sub- 
stantially as  described." 

[288]  It  would  be  difficult  to  write  in 
more  general  terms  a  description  of  any 
plate,  whether  channeled,  corrugated, 
grooved,  or  ribbed  on  both  sides. 

11 
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Claims  Nos.  1  and  2  of  Patent  No. 
691^32,  differ  so  sU^Uy  that  No.  1  wiU 
safiiee: 

''A  railway  tie  plate  provided  on  its 
upper  side  with  one  or  more  flanges  on 
which  the  rail  may  rest  or  by  which  it  is 
directly  sustain^  and  on  the  under 
side  with  one  or  more  tie-engaging  flanges 
extending  parallel  with  the  upper  flanges 
and  directly  beneath  the  latter,  sub- 
stantially as  described.'' 

Claims  7  and  9  of  patent  No.  721,644 
are  so  similar  that  only  No.  7  need  be 
quoted: 

''A  tie  plate  provided  in  its  rail-sup- 
porting surface  with  transverse  grooves 
or  channels,  and  at  one  margin  of  said 
supporting  surface  with  a  transverse  rail- 
abutting  shoulder." 

Wolhaupter,  the  grantee  of  the  three 
patents,  was  a  civil  engineer  employed  by 
a  railroad  company,  and  he  testifies  that 
he  first  turned  his  attention  to  tie  plates 
for  the  purpose  of  improving  them  ^in 
the  year  1893  or  early  in  1894,"  and  the 
earliest  of  his  three  patents  in  suit  is  dated 
May  7, 1895. 

The  earliest  patent  for  a  "wear"  or 
tie  plate  by  that  specific  name,  which  is 
shown  by  this  record,  was  issued  in  1881, 
and  between  that  date  and  the  date  of  the 
issuing  of  the  first  patent  in  suit  to  Wol- 
haupter  in  1895  twenty-six  patents  were 
issued,  and  in  the  seven  years  between 
1895  and  1902,  when  Wolhaupter's  second 
patent  in  suit  was  issued,  nineteen  more 
patents  were  issued  for  various  forms  of 
this  simple  device. 

Thus  it  is  seen  that  Wolhaupter  came 
late  into  this  narrow,  and  even  theii  much 
exhausted,  field  of  investigation,  and  in 
his  first  patent  (not  here  in  suit),  dated 
December  11,  1894,  he  claims  invention 
for  placing  one,  or  permissibly  two, 
"elongated  divided  ridges"  on  the  under 
[289]  side  of  such  a  plate  to  engage  the 
tie,  and  on  the  upper  side  a  series  of 
xidges  parallel  with  those  on  the  lower 
side,  but  adapted,  after  being  rolled,  to 
being  cut  away  to  form  a  seat  for  the 
rail.  There  is  no  claim  as  to  the  relative 
positions  of  the  ridges  on  the  two  faces 
of  the  plate. 

In  his  second  patent  (the  first  in  suit), 
his  claim  of  invention  is  for  "one  or 
more"  flanges  "more  or  less  sharpened" 
(not  divided  now)  on  the  under  side 
of  the  plate  to  engage  the  tie,  and  on 
the  upper  side  a  series  of  flanges  (ridges) 
on  which  the  rail  may  rest.  The  flanges 
(ridges)  on  the  upper  surface  must  not 
be  placed  vertically  above  the  flanges  or 
ridges  on  the  lower,  and  there  is  no  pro- 
vision for  cutting  them  away  for  a  rail 
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I  seat  as  in  the  first  patent  The  dominate 
I  ing  thought  of  this  patent  is  the  cutting 
of  the  plate  "on  a  diagonal  line  with 
relation  to  the  rail  flange,"  but  as  this 
form  of  plate  is  not  claimed  by  the  pat- 
entee in  his  later  patents,  and  as  no  merit 
is  claimed  for  it  in  the  testimony  in  the 
record,  it  will  be  neglected. 

In  his  third  patent  Wolhaupter's  inven- 
tive genius  placed  the  flanges  on  the  under 
side  parallel  with  and  directly  beneath 
those  on  the  upper  side  of  the  plate,  in- 
stead of  between  them,  as  in  the  second 
patent,  or  regardless  of  either  position, 
as  in  the  flxst 

In  his  fourth  patent  the  flanges  on  the 
lower  side  are  given  a  position  "trans- 
verse" to  the  ridges  on  the  upper  side. 

In  the  first  three  of  petitioner's  pat- 
ents the  flanges  on  both  surfaces  of  the 
plate  are  for  use  parallel  to  the  grain  of 
the  tie  and  transverse  to  the  length  of  the 
rail.  In  the  fourth  patent  the  flanges 
on  the  under  side  are  described  in  the 
specifications  and  drawings  as  tranverse 
to,  but  in  claim  four  as  parallel  to,  the 
grain  of  the  tie. 

The  minute  and  obviously  wholly  tenta- 
tive variations,  thus  described,  in  the 
plates  in  the  Wolhaupter  patents,  are 
fairly  illustrative  of  the  slight  differences 
in  form  given  to  this  simple  device,  on 
which  this  records  shows  forty-  [^M>] 
five  separate  patents  were  granted  dur- 
ing the  twenty-two  years  between  1881 
and  1903. 

This  discussion  of  the  record  and  refer- 
ence to  the  respondent's  patents  brings 
us  to  the  question.  Do  the  claims  of 
these  patents  describe  an  "invention  or 
discovery"  or  "a  new  and  useful  .  .  . 
manufacture  ...  or  improvement 
thereof,"  such  as  our  patent  laws  were 
designed  to  protect? 

We  have  seen  that  long  before  Wol- 
haupter's  patents,  tie  plates  were  used 
for  the  purposes  for  which  his  plates 
were  designed.  It  was  certainly  obvious 
that  if  wedge-shaped  flanges,  or  ribs  or 
claws,  or  other  downward  projections, 
were  placed  on  the  under  side  of  such 
plates,  they  would  penetrate  the  ties  when 
weight  was  put  upon  them,  and  thus  as- 
sist in  holding  the  rail  in  place. 

Very  certainly  it  was  also  general 
knowledge  before  1S95  that  if  one  wished 
to  reduce  the  weight  of  a  plate  without 
loss  of  strength,  this  could  be  done  by  us- 
ing channel  iron,  angle  iron,  or  corrugated 
iron,  or,  which  comes  to  the  same  thing, 
by  having  the  plate  made  with  flanges 
or  ribs  (Servis  R.  Tie  Plate  Co.  v.  Hamil- 
ton Steel  &  I.  Co.  8  Can.  Exch.  381): 
and  the  placing  of  flanges  on  the  upper 
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side  of  such  plates  to  engage  Ibe  outer 
flange  of  the  bottom  of  the  rail,  and  thus 
to  receive  the  lateral  thrust  caused  by 
the  flanges  of  the  wheels,  tending  to 
spread  the  rails,  was  also  obvious  and 
well  known  before  Wolhaupter*s  patents. 

To  the  obviousnesit  of  the  elements 
necessary  to  the  solution  of  this  problem 
most  be  added  the  state  of  the  art,  if 
such  it  may  be  called,  when  Wolhaupter, 
late  in  1893  or  early  in  1894,  began,  as 
he  says,  the  investigation  of  tie  plates, 
and  "familiarized  himself  with  the  litera- 
ture of  the  subject''  He  testifies  that  he 
had  seen  the  tie  plates  of  Servis  (patent- 
ed 1881,  No.  249,407;  1884,  No.  294,816) 
and  of  Goldie  (patented  1887,  No.  356,- 
760;  1890,  No.  426,530;  1891,  No,  457,- 
584;  1891,  No.  457,585;  and  1892,  No. 
485,030),  [291]  and  he  is  presumed  by 
the  law  to  have  had  all  prior  patents  be- 
fore him  when  he  applied  for  his  patent. 
Duer  V.  Corbin  Cabinet  Lock  Co.  149 
U.  S.  216,  223,  37  L.  ed.  707,  710,  13 
Sup.  Ct.  Rep.  850;  Mast,  P.  &  Co.  v. 
Stover  Mfg.  Co.  177  U.  S.  486,  493,  44 
L.  ed.  856,  860,  20  Sup.  CIt.  Rep.  708. 

In  the  plates  of  Servis,  Wolhaupter 
saw  a  plate  with  ''a  flange  or  flanges 
formed  on  the  lower  side''  to  engage  the 
tie  lengthwise  of  the  grain  of  the  wood, 
and,  of  course,  transverse  to  the  rail,  and 
in  the  Goldie  patents  he  saw  in  No.  457,- 
584  ''a  triangular  tooth-like  projection" 
extending  downward  from  the  bottom  of 
the  plate  and  a  raised  shoulder  on  the 
upper  side  to  receive  the  lateral  thrust 
of  the  edge  of  the  rail  flange,  and  in 
patent  No.  485,030  he  saw  a  plate  with 
two  downward  projecting  ribs  to  engage 
the  tie,  with  a  shoulder  on  the  upper 
side  to  receive  the  thrust  of  the  raU,  and 
with  a  'transverse  depression"  in  the 
upper  surface,  and  bearings  or  flanges  on 
each  side  of  this  depression  to  receive 
and  support  the  base  of  the  rail. 

We  thus  have  Wolhaupter  confessing 
that  before  he  applied  for  a  patent  he 
had  knowledge  of  tie  plates  with  ''ridges," 
*^anges,"  and  "teeth"  projecting  down- 
ward from  the  under  side  of  them  to  en- 
gage the  tie,  differing  at  most  only  in 
form,  and  in  this  but  slightly,  from  the 
similar  downward  projecting  flanges 
^more  or  less  sharpened"  which  appear 
in  all  three  of  his  patents  in  suit;  that 
he  had  knowledge  of  plates  with  a  shoul- 
der on  the  upper  surface  to  receive  the 
thrust  of  the  side  of  the  bottom  of  the 
rail,  not  differing  from  the  ^'rail-abatting 
shoulder"  shown  in  all  three  of  his  pat- 
ents, and  that  he  also  had  knowledge  of 
the  latest  Gtoldie  patented  plate,  with  the 
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depression  extending  across  the  plate  un- 
der the  central  portion  of  the  bottom  of 
the  rail,  and  with  a  bearing  on  each  side 
of  it  to  support  the  raiL 

It  is  thus  made  very  clear  that  the 
only  appearance  [202]  even  of  novelty 
or  of  invention  in  the  Wolhaupter  plates 
is  in  their  having  flanges  on  the  upper 
surface,  on  which  it  is  intended  the  rail 
shall  rest,  for  downward  extending  flanges 
on  the  under  side  and  the  rail-abutting 
shoulder  on  the  upper  side  are  found  in 
earlier  patents  in  almost  precisely  the 
form  which  he  gave  to  them.  But  such 
flanges  on  the  upper  surface  of  the  Wol- 
haupter plate  cannot  constitute  of  them- 
sdves  patentable  invention  or  novelty,  for 
it  is  very  clear,  as  we  have  already  said, 
that  a  resort  to  channels,  grooves,  and  cor- 
rugations was  a  familiar  method  of  re- 
ducing the  weight  and  thereby  the  cost 
of  iron  plates  without  decreasing  their 
strength,  long  before  the  Wolhaupter 
patents,  and  this  form  was,  therefore,  one 
to  which  any  skilful  mechanic  would  turn 
to  accomplish  the  purpose  that  Wolhaup- 
ter claimed  for  it,  and  that  others  did  so 
resort  to  this  form  is  sufficiently  shown 
by  reference  to  the  Wells  patent.  No. 
203,570  (1878),  the  Wilson  patent.  No. 
522,867  (1894),  and  the  Dunham  patent, 
No.  469,386  (1892). 

With  these  facts  before  him,  the  most 
that  can  be  said  for  the  patents  in  suit 
is  that  they  gave  a  somewhat  different 
form  to  three  features  which  were  perfect- 
ly familiar  and  were  similarly  grouped 
in  prior  forms  of  tie  plates,  but  without 
givmg  to  any  of  them  any  new  function 
and  without  aeeomplishing  by  them  any 
new  result  This  brings  the  patents  with- 
in the  principle  so  often  declared  that 
the  "mere  carrying  forward  of  the  origi- 
nal thought,  a  change  only  in  form,  pro- 
portions, or  degree,  doing  the  same  thing 
in  the  same  way,  by  substantially  the 
same  means,  with  better  results,  is  not 
such  an  invention  as  will  sustain  a  patent. 
Roberts  v.  Ryer,  91  U.  S.  150,  23  L.  ed. 
267;  Belding  Mfg.  Co.  v.  Challenge  Com 
Planter  Co.  152  U.  S.  100,  38  L.  ed.  370, 
14  Sup.  Ct.  Rep.  492;"  Market  Street 
Cable  R.  Co.  v.  Rowley,  155  U.  S.  621, 
629,  39  L.  ed.  284,  28S,  15  Sup.  Ct  Sep. 
224. 

The  device  involved  in  these  patents 
is  so  simple  and  familiar  in  all  of  its 
forms  that  a  description  of  it  seems 
[203]  sufficient  to  visualize  it  to  the 
reader,  but  cuts  of  it  in  various  forms 
may  be  found  in  the  reported  decisions 
of  this  case  (Railroad  Supply  Co.  v. 
Elyria  Iron  &  Steel  Co.  130  C.  C.  A. 
447,  213  Fed.  789),  and  in  the  report 
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of  the  case,  involving  the  same  claims  of 
the  same  patents,  in  the  seventh  circuit, 
to  he  found  in  Railroad  Supply  Co.  v. 
Hart  Steel  Co.  193  Fed.  418,  and  138  C. 
C.  A.  23,  222  Fed.  261. 

Clearly  persuaded  as  we  are  that  the 
slight  variations  claimed  for  the  patents 
in  suit  from  the  plates  which  had  gone  he- 
fore  do  not  constitute  patentable  inven- 
tion, we  cannot  consent  to  further  extend 
this  discussion  by  a  minute  comparison  of 
them  with  earlier  patents  appearing  in 
the  record,  but  we  content  ourselves  with 
adopting  as  comment  not  to  be  improved 
upon  in  such  a  case  as  we  have  here  the 
following  from  a  former  decision  of  this 
court: 

"The  design  of  the  patent  laws  is  to 
I'eward  those  who  make  some  substantial 
discovery  or  invention,  which  adds  to  our 
knowledge  and  makes  a  step  in  advance 
in  the  useful  arts.  Such  inventions  are 
worthy  of  all  favor.  It  was  never  the 
object  of  those  laws  to  g^rant  a  monopoly 
for  every  trifling  device,  every  shadow  of 
a  shade  of  an  idea,  which  would  naturally 
and  spontaneously  occur  to  any  skilled 
mechanic  or  operator  in  the  ordinary  pro- 
gress of  manufactures.  Such  an  indis- 
criminate creation  of  exclusive  privileges 
tends  rather  to  obstruct  than  to  stimulate 
invention.  It  creates  a  class  of  specula- 
tive schemers  who  make  it  their  business 
to  watch  the  advancing  wave  of  improve- 
ment, and  gather  its  foam  in  the  form 
of  patented  monopolies,  which  enable 
them  to  lay  a  heavy  tax  upon  the  industry 
of  the  country,  without  contributing  any- 
thing to  the  r^  advancement  of  the  arts. 
It  embarrasses  the  honest  pursuit  of 
business  with  fears  and  apprehensions  of 
concealed  liens  and  unknown  liabilities 
to  lawsuits  and  vexatious  accountings 
for  profits  made  in  good  faith."  Atlantic 
Works  V.  Brady,  107  U.  S.  192,  200,  27 
L.  ed.  438,  441,  2  Sup.  Ct.  Rep.  225. 

[204]  We  add  that  each  of  the  pat- 
ents of  the  petitioner  being  in  terms  for 
an  ''improvement  in  tie  plates,"  the  state 
of  the  ''prior  art"  as  described  in  this 
opinion  requires  that  they  be  limited 
strictly  to  the  form  described  in  the 
claims,  and  therefore  the  patents  in  suit, 
even  if  they  had  proved  valid,  would  not 
have  been  infringed  by  the  plates  manu- 
factured by  the  defendant. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  afSrmed. 

Mr.  Justice  Day  did  not  take  any  part 
in  the  decision  of  this  case. 
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HART  STEEL  COMPANY  asd  Guilford  a 
Wood,  Petitioners, 

V. 

RAILROAD  SUPPLY  COMPANY. 

(See  &  C.  Reporter's  ed.  294-299.) 

Judgment  —  oonclnsiveness  »  time  and 
manner  of  raising  question. 

1.  A  claim  that  a  final  judgment  of  a 
Federal  circuit  court  of  appeals  in  a  pat- 
ent infringement  suit  is  res  judicata  in  a 
suit  then  pending  undetermin^  in  another 
circuit  court  of  appeals,  because  of  iden- 
tity of  subject-matter  and  privity  of  the 

Earties,  was  presented  properly  and  in  time 
y  a  motion  filed  on  the  first  day  of  the  next 
ensuing  term  of  the  latter  court,  praying 
that  court  to  affirm  the  decree  below  upon 
the  ground  that  all  the  issues  in  the  ease 
had  been  fully  and  finally  determined  and 
adjudicated  in  the  other  suit,  which,  the  mo- 
tion stated,  was  brought  by  the  same  com- 
plainant against  a  defendant  with  whidi  the 
moving  parties  were  in  privity,  together 
with  a  copy  of  the  record  and  journal  in 
sucli  other  suit,  showing  that  the  two  rec- 
ords were  identical. 

[For   other   cases,   see   Judgment,   III.    n,   3; 
Pleadiug,  III.  g,  1,  in  Digest  Sup.  Ct.  1908.1 

Judgment  »  res  Judicata  —  parties  * 
priTlty. 

2.  The  salaried  manager  of  a  corpora- 
tion and  the  corporation  itself,  the  capital 
stock  of  which  is  all  owned  by  another  cor- 
poration for  which  it  is  a  mere  sales  agent, 
are  so  obviously  in  privity  with  the  holding 
corporation  that  a  final  decree  of  a  Federal 
circuit  court  of  appeals  in  favor  of  that 
corporation  in  a  suit  brought  against  it  for 
the  infringement  of  certain  patents  which 
the  court  finds  to  be  void  for  want  of  in- 
vention must  be  treated  as  res  judicata  in 
a  suit  brought  in  another  circuit  by  the 
same  complainant,  against  the  former  cor- 
poration and  its  manager,  involving  the 
same  subject-matter  and  issues. 

[For  other   cases,   see   Judgment,    III.   k,   in 
Digest  Sop.  Ct.  1908.] 

[No.  67.] 

Argued  April   17  and   18,   1917.     Decided 

May  21,  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  decree 

Note. — On  conclusiveness  of  judg- 
ments generally — see  notes  to  Sharon  v. 
Terry,  1  L.R.A.  572;  Bollong  v.  Sclmvler 
Nat.  Bank,  3  L.R.A.  142;  Wiese  v.  San 
Francisco  Musical  Fund  Soc.  7  L.R.A. 
577;  Morrill  v.  Morrill,  11  L.R.A.  155; 
Shores  v.  Hooper,  11  L.R.A.  308;  Bank 
of  United  States  v.  Beverly,  11  L.  ed. 
U.  S.  76;  Johnson  Steel  Street  R.  Co. 
V.  Wharton,  38  L.  ed.  U.  S.  429;  and 
Southern  P.  R.  Co.  v.  United  States,  42 
L.  ed.  U.  S.  355. 
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whlvh  reversed  a  decree  of  the  District 
Court  for  the  Northern  District  of  Ill- 
inois, dismissing  the  hill  in  a  patent  in- 
fringement suit.    Reversed.^ 

See  same  case  below,  138  C.  C.  A.  23, 
222  Fed.  2G1. 

The  facts  are  stated  in  the  opinion. 

^fr.  Frank  F.  Eeed  argued  the  cause, 
and,  with  Messrs.  £dward  S.  Rogers  and 
Frederick  P.  Fish,  filed  a  brief  for  peti- 
tioners: 

While  the  parties  defendant  in  both 
ea.ses  were  not  identical  in  name,  there 
existed  the  necessary  privity  by  reason 
oL"  agency,  entire  stock  ownership  in  and 
control  of  the  manufacturer  over  its 
agent,  and  the  conduct  by  the  railway 
company  of  the  defenses  in  both  suits. 
Complainant  knew  all  these  facts,  and 
the  requisite  mutuality  and  privity  to 
establish  estoppel  and  res  judicata  ex- 
isted. 

Kessler  v.  Eldred,  206  U.  S.  285,  51 
L.  ed.  1065,  27  Sup.  Ct.  Rep.  611;  Brill 
V.  Washington  R.  &  Electric  Co.  215  U. 
S.  527,  529,  54  L.  ed.  311,  313,  30  Sup. 
Ct.  Rep.  177;  Rubber  Tire  Wheel  Co.  v. 
Goodyear  Tire  &  Rubber  Co.  232  U.  S. 
413,  417,  58  L.  ed.  663,  665,  34  Sup.  a. 
Rep.  403. 

The  relation  of  the  Hart  Steel  Com- 
pany, as  selling  agent,  to  the  Elyria  Iron 
&  Steel  Company,  both  generally  and  in 
the  actual  sale  of  the  5,000  tons  of  tie 
plates,  made  an  adjudication  in  favor  of 
its  principal  an  estoppel  against  the  fur- 
ther maintenance  of  a  suit  on  the  same 
cause  of  action  against  it  as  agent. 

Lea  V.  Deakin,  11  Biss.  23,  Fed.  Cas. 
No.  8454;  Warren  Featherbone  Co.  v. 
De  Camp,  154  Fed.  198;  David  Bracftey 
Mfg.  Co.  V.  Eagle  Mfg.  Co.  6  C.  C.  A. 
661,  18  U.  S.  App.  349,  57  Fed  980; 
United  States  v.  United  Shoe  Machinery 
Co.  234  Fed.  127. 

The  entire  stock  ownership  in  the 
Elyria  Iron  &  Steel  Company,  the  com- 
munity of  officers  and  unquestioned  con- 
trol of  such  company  over  the  Hart  Steel 
('Ompany,  also  established  a  sufficient 
bond  of  privity  to  make  the  sixth  circuit 
final  d(*cision  a  binding  adjudication  on 
all  parties. 

United  States  v.  Lehigh  Valley  B.  Co. 
220  U.  S.  257,  273,  55  L.  ed.  458,  463, 
31  Sup.  Ct.  Rep.  387;  United  States  v. 
Delaware,  L.  &  W.  R.  Co.  238  U.  S.  516, 
529,  59  L.  ed.  1438,  1443,  35  Sup.  Ct. 
Rep.  873;  Dana  v.  Morgan,  219  Fed.  313, 

1  Leave  granted  to  present  petition  for  re- 
hearing within  sixty  days,  on  motion  of  Mr. 
Clarence  £.  Mehlhope  for  the  Railroad  Sup- 
ply Company. 

June  11,  1917. 
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i  146  C.  C.  A.  277,  232  Fed.  85;  Hunter  v. 
Baker  Afotor  Vehicle  Co.  225  Fed.  1006. 

The  railway  company,  as  purchaser, 
user,  and  guarantor,  was  sufficiently  in 
privity  with  the  Elyria  Iron  &  Steel  Com- 
pany to  invoke  the  doctrine  of  res  judica- 
ta. 

Kessler  v.  Eldred,  206  U.  S.  285,  51  L. 
ed.  1065,  27  Sup.  Ct  Rep,  611;  Hurd  v. 
Seim,  112  C.  C.  A.  346,  191  Fed.  832; 
Rubber  Tire  Wheel  Co.  v.  Goodyear  Tire 
&  Rubber  Co.  232  U.  S.  413,  417,  58  L. 
ed.  663,  665,  34  Sup.  Ct.  Rep.  403;  W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.  141  C.  C.  A.  287,  226  Fed.  531. 

The  as.«umption  and  conduct  of  the  de- 
fense in  each  case,  known  to  complainant, 
practically  made  the  railway  company  a 
common  defendant,  and  the  first  decision 
was  binding  both  upon  it  and  the  com- 
plainant as  to  the  common  snbject-matter 
of  both  suits. 

Lacroix  v.  Lyons,  33  Fed.  437 ;  Empire 
State  Nail  Co.  v.  American  Solid  Leather 
Button  Co.  71  Fed.  588;  Cramer  v.  Singer 
Mfg.  Co.  35  C.  C.  A.  508,  93  Fed.  636; 
Lane  v.  Welds,  39  C.  C.  A.  528,  99  Fed. 
286;  Penfield  v.  Potts,  61  C.  C.  A.  371, 
126  Fed.  476;  Sacks  v.  Kupferle,  127  Fed. 
569;  Brill  v.  Peckham  Mfg.  Co.  68  C.  C. 
A.  486,  135  Fed.  784;  D'Arcy  v.  Staples 
&  H.  Co.  88  C.  C.  A.  606,  161  Fed.  733; 
Marshall  v.  Bryant  Electric  Co.  107  C.  C. 
A.  599,  185  Fed.  499;  Cushman  v.  War- 
ren-Scharf  Asphalt  Paving  Co.  135  C.  C. 
A.  289,  220  Fed.  857;  Gilchrist  Co.  v. 
Erie  Specialty  Co.  145  C.  C.  A.  545,  231 
Fed.  659 ;  Brill  v.  Washington  R.  &  Elec- 
tric Co,  215  U.  S.  527,  529,  54  L.  ed.  311, 
313,  30  Sup.  Ct.  Rep.  177;  Souffront  v. 
La  Compagnie  Des  Sucreries,  217  U.  S. 
475,  486,  54  L.  ed.  846,  851,  30  Sup.  Ct. 
Rep.  608. 

Although,  of  course,  by  the  granting 
of  the  two  writs  of  certiorari  and  the  con- 
solidation of  the  two  cases  this  court  haa 
full  jurisdiction  to  adjust  the  entire  sit- 
uation between  all  the  parties,  the  failure 
of  the  seventh  circuit  court  of  appeals  to 
give  effect  to  the  prior  final  decision  and 
decrees  in  the  sixth  circuit  constitutes 
reviewable  error  when  the  requisite  iden- 
tity of  subject-matter  and  privity  lietween 
the  parties,  as  here,  is  established. 

Washington  Bridge  Co.  v.  Stewart,  3 
How.  413,  423,  426,  11  L.  ed.  638,  663, 
664;  French  v.  Hay  (French  v.  Stewart) 
22  WaU.  238,  246,  248,  22  L.  ed.  801,  856, 
857. 

The  rule  that  patents  are  prima  facie 

valid  is  limited  to  the  presumption  that 

the  patentee  is  the  first  inventor  of  wh^** 

is  discovered  and  secured  in  his  invent' 
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Seymour  v.  Osbome,  11  Wall.  516,  20 
L  ed.  33. 

Proof  of  prior  knowledge  and  use  of  a 
complete  operative  device  is  sufficient  to 
overcome  such  presumption,  and  prior 
use  by  a  single  person  is  sufficient.  The 
number  using  is  immateriaL 

Bedford  v.  Hunt,  1  Mason,  302,  Fed. 
Cas.  No.  1,217;  Coflan  v.  Ogden,  18  WalL 
120,  21  L.  ed.  82L 

Moreover,  the  presumption  obtains 
only  for  the  actual  invention,  and  if  the 
claims  are  too  broad  the  patent  is  void 
(Mitchell  V.  Tilghman,  19  WaU.  287,  22 
li.  ed.  125);  and  broad  claims,  in  view 
of  the  state  of  the  art,  must  be  either 
held  void  or  limited  to  tJie  specific  device 
shown  (Dashiell  v.  Grosvenor,  162  U.  S. 
425,  40  L.  ed.  1025,  16  Sup.  Ct  Bep. 
805). 

While  the  burden  of  proof  is  upon  the 
person  claiming  lack  of  novelty  and  in- 
vention, it  may  be  discharged  by  oral 
proof  of  prior  use. 

Roemer  v.  Simon,  95  U.  S.  214,  24  L. 
ed.  384;  Seymour  v.  Osbome,  11  Wall. 
516,  20  L.  ed.  33. 

And  the  presumption  obtains  only  for 
the  actual  invention,  and  this  must  be 
determined  by  a  construction  of  the 
patent  under  its  specifications  and  the 
state  of  the  prior  art 

Dashiell  v.  Grosvenor,  162  U.  S.  425, 
40  L.  ed.  1025,  16  Sup.  Ct  Rep.  805. 

The  rule  that  anticipation  and  prior 
use  must  be  proved  ''beyond  a  reasonable 
doubt"  applies  to  oral  testimony  of  the 
prior  use  of  alleged  anticipating  devices, 
and  not  to  devices  set  out  in  prior  letters 
patent. 

Barbed  Wire  Patent  (Washburn  &  M. 
Mfg.  Co.  V.  Beat  'Em  All  Barbed  Wire 
Co.)  143  U.  S.  275,  283,  36  L.  ed.  154, 
158,  12  Sup.  Ct.  Rep.  443,  450 ;  Mast,  F. 
&  Co.  V.  Dempster  Mill  Mfg.  Co.  27  C. 
C.  A.  191,  49  U.  S.  App.  508,  82  Fed. 
327;  Buser  v.  Novelty  Tufting  Mach.  Co. 
81  C.  C.  A.  16,  151  Fed.  478. 

The  proof -beyond-reasonable-doubt  rule 
does  not  prevail  in  the  case  of  the  intro- 
duction of  prior  patents  and  publications 
because  the  mere  introduction  of  patents 
raises  the  presumptions  resultant  from  all 
patents,  establishes  the  existence  of  the 
patents  beyond  any  doubt,  shows  beyond 
controversy  the  devices  therein  described, 
and  establishes  conclusive  knowledge 
thereof  in  the  subsequent  patentee. 

Apple  V.  American  Shoe  Machinery  & 
Tool  Co.  146  C.  C.  A.  561,  232  Fed.  603; 
Keene  v.  New  Idea  Spreader  Co.  145  C, 
C.  A.  587,  231  Fed.  701;  Brown  Portable 
Elevator  Co.  v.  Interior  Warehouse  Co. 
234  Fed.  649. 
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And  such  prior  patents,  without  proof 
of  use,  are  sufficient  evidence  as  to  the 
devices  therein  described. 

Model  Bottling  Machinery  Co.  v.  An- 
heuser-Busch Brewing  Asso.  Ill  C.  C.  A. 
389,  190  Fed.  573;  Westinghousc  Air 
Bra^e  Co.  v.  Christensen  Engineering  Co. 
63  Fed.  179,  128  Fed.  437;  National 
Chemical  &  Fertilizer  Co.  v.  Swift,  43 
C.  C.  A.  421,  104  Fed.  87;  Van  Eppa  v. 
United  Box  Board  &  Paper  Co.  75  C.  C. 
A.  77,  143  Fed.  869;  Sirocco  Engineer- 
ing  Co.  V.  B.  F.  Sturtevant  Co.  136  C.  C. 
A.  91,  220  Fed.  137. 

All  presumptions  as  to  matters  of  fact 
capable  of  ocular  or  tangible  proof  are 
in  their  nature  disputable  and  may  al- 
ways be  rebutted  and  overthrown,  and 
are  never  allowed  against  ascertained  and 
established  facta.  When  these  facts  ap- 
pear, the  presumptions  disappear  from 
the  case  (Lincoln  v.  French,  105  U.  S. 
614,  617,  26  L.  ed.  1189, 1190 ;  Hoiderson 
V.  Carbondale  Coal  &  Coke  Co.  140  U.  S. 
25,  27,  35  L.  ed.  332^  333.  11  Sup.  CL 
Rep.  691),  even  in  criminal  cases  (Allen 
V.  United  States,  164  U.  8.  492,  500,  41 
L.  ed.  528,  530,  17  Sup.  Ct.  Rep.  154). 
When  an  anticipating  prior  device  is 
shown,  the  burden  shifts  to  the  subsequent 
patentee,  to  show  that  his  invention  pre- 
ceded it  (Clark  Thread  Co.  v.  Williman- 
tic  Linen  Co.  140  U.  S.  481,  492,  35  L. 
ed.  521,  526, 11  Sup.  Ct.  Rep.  846.)  For 
practical  application  of  the  rule  of  evi- 
dence overturning  the  presumptions  at- 
taching to  letters  patent,  see  Palmer  v. 
Coming,  156  U.  S.  342,  346, 39  L.  ed.  445, 
447,  15  Sup.  Ct.  Rep.  381.  The  patent 
presumptions  are  met  and  often  over- 
come by  judicial  knowledge  (Brown  v. 
Piper,  91  U.  S.  37,  42,  23  L.  ed.  200,  201; 
King  V.  Galium,  109  U.  S.  99,  102,  27  L. 
ed.  870,  871,  3  Sup.  Ct  Rep.  85;  Rich- 
ards V.  Chase  Elevator  Co.  158  U.  8.  299, 
301,  39  L.  ed.  991,  902,  15  Sup.  Ct.  Rep. 
931, 159  U.  S.  477,  486,  40  L.  ed.  225,  228, 
16  Sup.  Ct  Rep.  53). 

The  true  rule  is  that  letters  patent  are 
to  be  construed  just  like  any  other  con- 
tract, fairly  and  in  accordance  with  their 
real  meaning,  and  are  always  to  be  lim- 
ited to  the  actual  invention,  takins^  into 
consideration  the  state  of  the  prior  art, 
the  specifications,  and  the  nature  of  the 
device. 

Wollensak  v.  Reiher,  115  U.  R.  87,  29 
L.  ed.  355,  5  Sup.  Ct.  Rep.  1132;  Pitts- 
burg Meter  Co.  v.  Pittsburj?  Supply 
Co.  48  C.  C.  A.  530,  109  Fed.  652; 
Dc  Lamar  v.  De  Lamnr  ^Tin.  Co.  51  C. 
C.  A.  272,  117  Fed.  240 ;  Yale  Lock  Mfg. 
Co.  v.  Sargent,  117  U.  S.  537,  544,  29  L. 
ed.  954,  95G,  G  Sup.  Ct  Rep.  934;  Snow 
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V.  Lake  Shore  &  M.  S.  R.  Co.  121  U.  S. 
617,  629,  30  L.  ed.  1004, 1008,  7  Sup.  Ct 
Rep.  1343;  WoUensak  v.  Sargent,  151 
U.  S.  221,  38  L.  ed.  137, 14  Sup.  Ct.  Rep. 
291. 

But  in  construing  a  narrow  improve- 
ment patent,  strict  interpretation  is 
given. 

Keystone  Bridge  Co.  v.  PhoBniz  Iron 
Co.  95  U.  S.  274,  278,  24  L.  ed.  344, 
345 ;  Yale  Lock  Mfg.  Co.  v.  Sargent,  117 
U.  S.  373,  29  L.  ed.  950,  6  Sup.  Ct.  Rep. 
931 ;  Fay  v.  Cordesman,  109  U.  S.  408,  27 
L.  ed.  979,  3  Sup.  Ct.  Rep.  236 ;  Dryfoos 
V.  Wiese,  124  U.  S.  32,  31  L.  ed.  362,  8 
Sup.  Ct.  Rep.  354;  Bums  v.  Meyer,  100 
U.  S.  671,  25  L.  ed.  738;  Huber  v.  N. 
0.  Nelson  Mfg.  Co.  148  U.  S.  270,  291, 
37  L.  ed.  447,  454,  13  Sup.  Ct.  Rep.  603; 
Brown  v.  Stilwell  &  B.  Mfg.  Co.  6  C.  C. 
A.  528,  6  U.  S.  App.  427,  16  U.  S.  App. 
234,  57  Fed.  731. 

The  rule  plainly  does  not  mean  that  the 
court  will  construe  the  question  of  inven- 
tion in  favor  of  a  patentee,  but  that,  when 
once  invention  is  found  and  defined,  it 
will  construe  that  invention  with  fairness 
both  to  the  patentee  and  the  public. 

Barbed  Wire  Patent  (Washburn,  &  M. 
Mfg.  Co.  V.  Beat  'Em  All  Barbed  Wire 
Co.)  143  U.  S.  275,  36  L.  ed.  154, 12  Sup. 
Ct.  Rep.  443,  450. 

If  satisfied  from  the  showing  of  the 
prior  art  and  specifications  that  the 
claims  should  be  limited  to  the  specific 
device  shown,  this  will  be  done. 

Weir  V.  Morden,  125  U.  S.  98,  107,  31 
L.  ed.  645,  649,  8  Sup.  Ct.  Rep.  869; 
Lehigh  Valley  R.  Co.  v.  Kearney,  158  U. 
S.  461,  469,  39  L.  ed.  1055, 1057, 15  Sup. 
Ct.  Rep.  871;  Crawford  v.  BLeysinger, 
123  U.  S.  589,  606,  31  L.  ed.  269,  274,  8 
Sup.  Ct.  Rep.  399. 

The  rule  of  liberal  construction,  when 
applied  at  all,  is  applied  in  cases  of 
primary  and  pioneer  patents,  and  not  to 
mere  improvement  patents. 

Lehigh  Valley  R.  Co.  v.  Mellon,  104 
U.  S.  112,  118,  26  L.  ed.  639,  641 ;  Com- 
puting Scale  Co.  v.  Automatic  Scale  Co. 
204  U.  S.  609,  621,  51  L.  ed.  645,  651,  27 
Sup.  Ct.  Rep.  307;  Cimiotti  Unhairing 
Co.  v.  American  Fur  Ref.  Co.  198  U.  S. 
399,  406,  49  L.  ed.  1100,  1103,  25  Sup. 
Ct.  Rep.  697. 

It  is  not  sought  by  us  in  this  case  to 
have  artificial  or  technical  rules  of  inter- 
pretation applied  to  the  Wolhaupter  pat- 
ents, but  to  have  them  construed  fairly 
for  both  the  public  and  the  patentee,  in 
view  of  the  state  of  the  art  and  specifi- 
cations. Many  of  the  cases  cited  show 
this  rule. 

McClain  v.  Ortmayer,  141  U.  S,  419, 
61  li.  ed. 


36  L.  ed.  800,  12  Sup.  Ct.  Rep.  76 ;  Key- 
stone Bridge  Co.  v.  Phoenix  Iron  Co.  95 
U.  S.  274,  278,  24  L.  ed.  344,  345;  Vance 
I V.  Campbell,  1  Black,  427, 17  L.  ed.  168 ; 
C.  &  A.  Potts  &  Co.  V.  Creager,  155  U. 
S.  597,  39  L.  ed.  275,  15  Sup.  Ct.  Rep. 
194;  Westinghouse  v.  Boyden  Power 
Brake  Co.  170  U.  S,  537,  42  L.  ed.  1136, 
18  Sup.  Ct.  Rep.  707. 

The  law  requires  only  a  fair  construc- 
tion. 

Providence  Rubber  Co.  v.  Goodyear, 
9  Wall.  788,  795,  19  L.  ed.  566,  568; 
Century  Electric  Co.  v.  Westinghouse 
Electric  &  Mfg.  Co.  112  C.  C.  A.  8,  191 
Fed.  350;  Morse  Chain  Co.  v.  Link-Belt 
Co.  110  C.  C.  A.  564,  189  Fed.  584. 

There  was  patentable  invention  neither 
in  fact  nor  in  theory  in  the  Wolhaupter 
devices. 

Apple  V.  American  Shoe  Machinery  & 
Tool  Co.  146  C.  C.  A.  561,  232  Fed.  603; 
E.  E.  Johnson  Co.  v.  Grinnell  Washing 
Mach.  Co.  146  C.  C.  A.  184,  231  Fed.  988 ; 
Keene  v.  New  Idea  Spreader  Co.  145  C. 
C.  A.  587,  231  Fed.  701 ;  Ft.  Pitt  Supply 
Co.  V.  Ireland  &  M.  Mfg.  Co.  147  C.  C.  A. 
65,  232  Fed.  871;  Zimmerman  v.  Advance 
Machinery  Co.  147  C.  C.  A.  60,  232  Fed. 
866. 

His  idea  was  only  channeling  the  up- 
per rail-bearing  surface  of  the  tie  plate 
so  as  to  produce  grooves  and  rail-bearing 
flanges  or  supports.  This  is  not  inven- 
tion. 

PhilUps  V;  Detroit,  111  U.  S.  604,  608, 
28  L.  ed.  532,  533,  4  Sup.  Ct.  Rep.  580. 

Any  Wolhaupter  departure  from  prior 
devices   involved    only   mechanical   skill. 

Pennsvlvania  R.  Co.  v.  Locomotive  En- 
gine Safety  Truck  Co.  110  U.  S.  490,  494, 
496,  28  L.  ed.  222-224,  4  Sup.  Ct.  Rep. 
220. 

Mr.  Frederick  P.  Fish  also  argued 
the  cause  and  filed  a  brief  for  petitioners. 

For  his  contentions,  see  his  brief  as 
reported  in  Railroad  Supply  Co.  v.  Elyria 
Iron  &  Steel  Co.  ante,  1136. 

Mr.  Taylor  E.  Brown  argued  the 
cause,  and,  with  Mr.  Clarence  E.  Mehl- 
hope,  filed  a  brief  for  respondent. 

For  their  contentions,  see  their  brief  as 
reported  in  Railroad  Supply  Co.  v.  Elyria 
Iron  &  Steel  Co.  ante,  1136. 

Mr  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

This  suit  is  here  on  certiorari  to  review 
the  decision  of  the  circuit  court  of  ap- 
peals for  the  seventh  circuit. 

On  December  9,  1908,  the  respondent 
herein,  the  Railroad  Supply  Company,  as 
owner  of  three  United  States  patents,  viz., 
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Nos.  538^09,  691^32,  and  721,644,  filed 
a  bill  in  the  district  court  for  the  northern 
district  of  Illinois  against  the  Hart  Steel 
Company  and  Guilford  S.  Wood,  praying 
that  the  defendants  be  restraint  from  in- 
fringing certain  designated  claims  of  its 
patents,  which  are  described  in  their 
specifications  as  covering  new  and  use- 
ful improvements  in  railway  tie  plates. 
This  case  will  be  hereinafter  referred  to 
as  the  First  Case. 

Three  months  later,  on  March  26, 1909, 
the  same  plaintiff  commenced  a  second 
suit  against  the  Elyria  Iron  &  Steel  Com- 
pany in  the  district  court  for  the  northern 
district  of  Ohio,  praying  for  the  same  re- 
lief with  respect  to  the  same  claim  of  the 
same  patents  as  in  the  First  Case. 

[296]  The  two  bills  differed  only  as  to 
the  parties  defendant.  The  Elyria  Iron  & 
Steel  Company,  the  defendant  in  the 
Second  Case,  was  a  manufacturing  cor- 
poration and  was  the  owner  of  all  of  the 
capital  stock  of  the  Hart  Steel  Company, 
the  defendant  in  the  First  Case,  which 
was  the  selling  agent  of  the  Elyria  Com- 
pany, and  Wood  was  its  manager. 

The  same  defenses  being  relied  upon  in 
the  two  cases,  the  evidence  was  ti^en  in 
the  first  one,  and  by  stipulation  a  carbon 
copy  of  it  was  filed  in  the  second,  and  the 
same  exhibits  were  used  in  the  two. 

The  claimed  infringement  consisted  in 
the  manufacture  of  a  single  order  of  tie 
plates  by  the  Elyria  Company  and  the 
sale  of  them  by  the  Hart  Company,  with 
Wood  as  its  manager,  to  the  Atchison, 
Topeka,  &  Santa  Fe  Railroad  Company. 

Such  proceedings  were  had  in  the  First 
Case  that  on  December  18,  1911,  the  cir- 
cuit court  for  the  northern  district  of  Illi- 
nois decided  that  the  construction  or  de- 
vice sold  by  the  defendants  did'  not  in- 
fringe the  claims  of  the  plaintiff's  patents 
relied  upon,  and  dismissed  the  bill  for 
want  of  equity. 

In  the  Second  Case  such  proceedings 
were  had  that  on  March  4,  1912,  the  dis- 
trict court  for  the  northern  district  of 
Ohio  entered  precisely  the  same  decree 
as  was  entered  in  tlie  First  Case. 

Each  case  was  appealed  to  the  appro- 
priate circuit  court  of  appeals  and  on 
April  7,  1914,  that  court  for  the  sLxth 
circuit,  in  a  carefully  considered  opinion, 
found  the  claims  of  the  patents  relied 
upon  void  for  want  of  novelty  and  in- 
vention, and  affirmed  the  decision  of  the 
district  court.  A.  )ietition  for  rehearing 
was  denied  on  the  30th  day  of  the  fol- 
lowing June. 

On  the  6th  day  of  October,  1914,  the 

first  day  of  the  next  ensuing  term  of  the 

circuit  court  of  appeals  for  the  seventh 
115S 


)  circuit,  the  defendants  in  the  first  suit, 
i  which  [297]  was  still  pending  ondeter- 
I  mined,  filed  a  motion  praying  that  court 
to  afiirm  the  decree  of  the  circuit  court, 
upon  the  ground  that  all  of  the  issues  in 
the  case  had  been  fully  and  finally  de- 
termined and  adjudicated  by  the  circuit 
court  of  appeals  of  the  sixth  circuit  in 
the  Second  Case  between  the  plaintiff  and 
the  Elyria  Iron  &  Steel  Company,  with 
which  the  moving  defendants,  the  Hart 
Steel  Company  and  Guilford  S.  Wood, 
were  in  privity.  In  support  of  this  mo- 
tion a  copy  of  the  record  and  journal  en- 
tries in  the  Second  Case  was  filed,  which 
showed  that  the  two  records  were  ^'iden- 
tical." 

The  record  shows  that  this  motion  to 
afiirm  the  decree  of  the  circuit  court  was 
argued  orally  on  October  6, 1914,  and  was 
on  the  same  day  denied,  but  no  reason 
appears  in  the  record  for  such  denial. 

Subsequently  the  case  was  argued  on 
its  merits  and  on  January  5th,  1915,  the 
circuit  court  of  appeals  for  the  seventh 
circuit  found  the  plaintiffs  patents  valid 
and  infringed,  and,  reversing  the  deci- 
sions of  the  circuit  court  (then  the  dis- 
trict court),  remanded  the  case  with  an 
order  for  an  accounting. 

The  Hart  Steel  Company  and  Wood,  as 
petitioners  in  this  court,  assign  as  error 
the  overruling  by  the  circuit  court  of  ap- 
peals of  the  seventh  circuit  of  their  mo- 
tion to  af&rm  the  decision  of  the  circuit 
court  in  their  favor. 

It  is  apparent  from  the  foregoing  state- 
ment that  the  question  presented  to  the 
circuit  court  of  appeals  of  the  seventh  cir- 
cuit by  the  petitioners'  motion  to  afiirm 
was  whether  or  not  the  decree  of  the  cir- 
cuit court  of  appeals  of  the  sixth  circuit 
was  a  final  determination  of  the  issues 
presented  in  the  case  pending  and  not  yet 
argued  in  the  circuit  court  of  appeals  of 
the  seventh  circuit  so  as  to  be  res  judicata 
and  binding  on  that  court  because  of  the 
identity  of  the  subject-matter  and  the 
claims  and  because  of  the  privity  of 
the  parties. 

The  doctrine  of  res  judicata  is  fully  ap- 
plicable to  cases  [298]  of  patent  in- 
fringement (Robinson,  Patents,  §  983; 
Walker,  Patents,  §  468),  and  while  the 
record  does  not  show  the  grounds  upon 
which  the  motion  to  affirm  was  overruled, 
it  does  show  that  the  motion  was  argued, 
was  considered  by  the  court,  and  denied. 
If  authority  be  needed  to  the  point  that 
the  claim  thus  made  for  the  effect  of  the 
judgment  of  the  circuit  court  of  appeals 
of  the  sixth  circuit  was  presented  proper- 
ly and  in  time,  it  mav  be  found  in  Stout 
T.  Lye,  103  U.  S.  66,  26  L.  ed.  428;  Shel- 

244   U.  S. 


10 IG. 


CUYAHOGA  RIVKR  POWER  CO.  v.  .NORTHERN  REALTY  CO.      298-300 


don  V.  Patterson,  55  HI.  507;  Howard  v. 
Mitchell,  14  Mass.  241. 

There  can  be  no  doubt  from  the 
record  before  ns  that  the  Elyria  Com- 
pany owned  all  of  the  capital  stock  of  the 
Hai't  Company,  that  the  latter  company 
was  a  mere  saJes  agent  of  the  former, 
that  Wood  was  the  salaried  manager  of 
the  latter,  that  both  the  Hart  Company 
and  Wood  were  agents,  subject  to  the  con- 
trol of  the  Elyria  Company,  and  that  in 
selling  the  tie  plates  and  as  defendants  in 
the  litigation  they  acted  wholly  under  the 
authority  and  in  the  interest  of  their 
principal.  Identity  of  interest  could  not 
be  clearer  or  closer  than  it  was  between 
the  defendants  in  the  two  cases, — they 
represented  precisely  the  same,  single  in- 
terest, and  the  Hart  Company  and  Wood, 
as  agents  of  the  Elyria  Company,  were 
obviously  and  necessarily  privies  to  the 
judgment  rendered  in  its  favor  in  the  cir- 
cuit court  of  appeals  for  the  sixth  cir- 
cuit. Bank  of  Kentucky  v.  Stone,  88  Fed. 
383,  affirmed  in  Kentucky  Bsmk  Tax 
Cases,  174  U.  S.  408  (43  L.  ed.  1187,  19 
Sup.  Ct.  Rep.  881) ;  Emery  v.  Fowler,  39 
Me.  329,  63  Am.  Dec.  627;  Castle  v. 
Noyes,  14  N.  Y.  326;  Emma  Silver  Min. 
Co.  V.  Emma  Silver  Min.  Co.  7  Fed.  401. 

With  the  iflcntity  of  the  subject-matter 
and  issues  of  the  two  cases  admitted,  the 
privity  of  parties  to  them  clear,  and  the 
question  of  the  ruling  effect  of  the  decree 
of  the  circuit  court  of  appeals  for  the 
sixth  circuit  presented  in  an  appropriate 
manner  to  the  circuit  court  of  appeals  of 
the  seventh  circuit,  a  court  of  co-ordinate 
jurisdiction,  [299]  we  cannot  doubt  that 
the  latter  court  fell  into  error  in  not  sus- 
taining the  motion  of  the  petitioners  to 
aflirm  the  decision  of  the  circuit  court. 
The  defendants  should  not  have  been  put 
to  further  expense,  delay,  and  trouble 
after  the  motion  was  presented.  The 
question  is  ruled  by  Kessler  v.  Eldred, 
206  U.  S.  28".,  31  L.  ed.  1065,  27  Sup.  Ct. 
Rep.  611:  Brill  v.  Washington  R.  &  Elec- 
tric Co.  215  U.  S.  527,  54  L.  ed.  311,  30 
Sup.  Ct.  Rep.  177;  and  Russell  v.  Place, 
.94  V.  S.  600,  24  L.  ed.  214. 

This  doctrine  of  res  judicata  is  not  a 
mere  matter  of  practice  or  procedure  in- 
herited from  a  more  technical  time  than 
ours.  It  is  a  rule  of  fundamental  and 
substantial  justice,  "of  public  policy  and 
•of  ])rivate  peace,"  which  should  be  cor- 
dially regarded  and  enforced  by  the 
courls  to  the  end  that  rights  once  estab- 
lished by  the  (inul  judgment  of  a  court 
of  competent  jurisdiction  shall  be  recog- 
nized by  tho^c  who  are  lK>und  by  it  in 

every  wav,  y/fh^xover  the  jjadgment  is  en- 
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titled  to  respect    Kessler  v.  Eldred,  su- 
pra. 

The  conclusion  which  we  have  reached 
in  the  Second  Case,  Railroad  Supply  Co. 
V.  Elyria  Iron  &  Steel  Co.  this  day  de- 
cided [244  U.  S.  285,  ante,  1136,  37  Sup. 
Ct.  Rep.  502],  with  respect  to  the  merits 
of  the  patents  involved  in  this  litigation, 
is  such  that  it  leaves  our  decision  in  this 
case  uncomplicated  by  the  one  in  that. 
The  decree  of  the  Circuit  Court  of  Ap- 
peals is  reversed. 

Mr.  Justice  Day  did  not  take  any  part 
in  the  decision  of  this  case. 


[SCO]  CUYAHOGA  RIVER  POWER  COM- 
PANY, Plflf.  in  Err., 

V. 

NORTHERN  REALTY  COMPANY  and  the 
Northern  Ohio  Traction  &  Light  Com- 
pany. 

(See  S.  C.  Reporter's  ed.  300-304.) 

Error  to  state  court  —  highest  state 
court  —  Ohio  court  of  appeals. 

1.  The  court  of  appeals  of  the  state  of 
Ohio  is  the  highest  court  of  the  state  in 
which  a  decision  could  be  had,  within  the 
meaning  of  the  Judicial  Code,  §  237,  govern- 
ing writs  of  error  to  state  courts,  where  the 
Ohio  supreme  court  denied  an  application 
to  direct  the  court  of  appeals  to  certify  the 
record  for  review,  and  dismissed  for  want  of 
jurisdiction  a  writ  of  error  prosecuted  to 
the  court  of  appeals  from  the  supreme  court. 
[For  other  cases,  see  Appeal  and  Error,  1147- 

1167,  2541>2558,  in  Digest  Sap.  Ct.  1908.] 

Error  to  state  court  —  Federal  question 
—  decision  on  non-Federal  ground. 

2.  The  Ohio  court  of  appeals  must  be 
regarded  as  having  rested  its  judgment  dis- 
missing condemnation  proceedings  on  its 
decision  of  the  preliminary  questions  raised, 
i.  e.,  the  existence  of  the  petitioning  cor- 
poration, its  right  to  make  the  appropria- 
tion, its  inability  to  agree  as  to  the  com- 
pensation to  be  paid  for  the  property,  and 
the  necessity  for  appropriation, — grounds 
broad  enough  to  sustain  the  judgment  ir- 
respective of  the  merits  of  the  Federal  ques- 
tion involved  in  the  defense  concerning  the 
public  character  of  the  use  to  which  the 
owner  of  the  property  sought  to  be  con- 
demned had  applied  it,  and  the  consequent 
want  of  authority  to  take  it  for  the  benefit 
of  the  petitioning  corporation, — where  the 
supreme  court  of  the  state,  in  dismissing, 
for  want  of  jurisdiction,  a  writ  of  error 
to  the  court  of  appeals,  declared  that  there 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U,  S.  97 ;  Hamblin 

V.  Western  Land  Co.  37  L.  ed.  U.  S.  267 : 
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was  no  question  under  the  state  or  Federal 
Constitution  involved. 

[For  other  cases,  see  Appeal  and  Error,  1465- 
1628.  In  Digest  Sup.  Ct  1908.] 

Brror  to  state  court  —  Federal  question 
—  decision  on  non-Federal  ground. 

3.  The  Federal  Supreme  Court  will  not 
take  jurisdiction  of  a  writ  of  error  to  a 
state  court  where  the  absence  of  an  opinion 
by  the  court  below  makes  it  impossible  to 
say  whether  its  judgment  rested  upon  state 
questions  adequate  to  sustain  it  independent 
of  the  Federal  question,  both  being  in  the 
case. 

[For  other  cases,  see  Appeal  and  Error,  1405- 
1528,  U  Digest  Sop.  CL  1908.] 

[No.  342.] 

Argued  May  8  and  9,  1917.    Decided  June  4, 

1917. 

JN  ERROR  to  the  Court  of  Appeals, 
Eighth  District,  of.  the  State  of  Ohio, 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Common  Pleas  Court  of 
Summit  County,  in  that  state,  dismissing 
the  petition  in  condemnation  proceedings. 
Dismissed  for  want  of  jurisdiction.^ 
The  facts  are  stated  in  the  opinion. 

Mr.  Carroll  G.  Walter  argued  the 
cause,  and,  with  Messrs  William  Z.  Davis 
and  John  L.  Wells,  filed  a  brief  for 
plaintiff  in  error: 

Repeated  decisions  of  this  court  conclu- 
sively establish  that  the  writ  of  error  was 
properly  directed  to  the  court  of  ap- 
peals. 

1  Leave  granted  on  June  11,  1917,  to  pre- 
sent petition  for  rehearing  within  sixty 
days,  on  motion  of  Mr.  Wade  H.  Ellis,  in 
behalf  of  counsel  for  the  plaintiff  in  error. 


Norfolk  &  S.  Turn  p.  Co.  v.  Virginia, 
225  U.  S.  264,  269,  56  L.  ed.  1082,  1086, 
32  Sup.  Ct.  Rep.  828;  Western  U.  Tel^. 
Co.  V.  Crovo,  220  U.  S.  364,  366,  55  L.  od. 
498,  409,  31  Sup.  Ct.  Rep.  399;  Western 
U.  Teleg.  Co.  v.  Hughes,  203  U.  S.  505, 
61  L.  ed.  294,  27  Sup.  Ct.  Rep.  162; 
Stratton  v.  Stratton,  239  U.  S.  55,  60  L. 
ed.  142,  36  Sup.  Ct.  Rep.  26;  VaUey  S.  S. 
Co.  v.  Wattawa,  241  U.  S.  642,  60  L.  ed. 
1217,  36  Sup.  Ct.  Rep.  447;  Second  Nat 
Bank  v.  First  Nat.  Bank,  242  U.  S.  600, 
ante,  518,  37  Sup.  Ct.  Rep.  236;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Dettlebach, 
239  U.  S.  588,  60  L.  ed.  453,  36  Sup.  Ct 
Rep.  177;  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  200,  59  L.  ed.  193, 196,  35  Sup. 
Ct.  Rep.  57 ;  Shanks  v.  Delaware,  L.  &  W. 
R.  Co.  239  U.  S.  556,  60  L.  ed.  436,  LJLA. 
1916C,  797,  36  Sup.  Ct  Rep.  188;  Kee- 
ney  v.  New  York,  222  U.  S.  625,  56  L.  ed. 
299,  38  L.R.A.(N.S.)  1139,  32  Sup.  Ct 
Rep.  105;  Erie  R.  Co.  v.  New  Yoric,  233 
U.  S.  671,  58  L.  ed.  1149,  52  L.R*A. 
(N.S.)  266,  34  Sup.  Ct.  Rep.  756,  Ann. 
Cas.  1915D,  138 ;  Erie  R.  Co.  v.  Williams, 
233  U.  S.  685,  58  L.  ed.  1155,  51  L.RJL 
(N.S.)  1097,  34  Sup.  Ct.  Rep.  761;  Cor- 
nell S.  B.  Co.  V.  PhoDuix  Constr.  Co.  233 
IT.  S.  693,  68  L.  ed.  1107,  34  Sup.  Ct.  Rep, 
701;  New  York  ex  rel.  Interborou^ 
Rapid  Transit  Co.  v.  Sohmer,  237  U.  S. 
276,  59  L.  ed.  951,  35  Sup.  Ct  Rep.  549; 
Knapp  V.  Alexander-Ed^ar  Lumber  Co. 
237  U.  S.  162,  59  L.  ed.  894,  35  Sup.  Ct 
Rep.  515. 

The  case  clearly  involves  Federal  ques- 
tions of  a  grave  and  substantial  character. 

Cincinnati  v.  Lfouisville  &  N.  R.  Co. 
223  U.  S.  390,  400,  56  L.  ed.  481,  483,  32 


Re  Buchanan,  39  L.  ed.  U.  S.  884,  and 
Kipley  V.  lUinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  or- 
der to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co.  v. 
McGrew,  63  L.R.A.  33. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a 
F^^ral  question  in  order  to  confer  ju- 
risdiction on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a  state 
court — see  note  to  Hooker  ▼.  Los  Angeles, 
63  L.R.A.  471. 

As  to  what  is  the  record  for  the  pur- 
pose of  showing  the  jurisdiction  of  the 
1154 


Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  a  state  court — see  note 
to  Home  for  Incurables  v.  New  York,  63 
L.R.A.  329. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  571. 

As  to  what  judgments  or  decrees  are 
final  for  purposes  of  review — see  notes 
to  Gibbons  v.  Ogden,  5  L.  ed.  U.  S.  302; 
Schlosser  v.  Hemphill,  49  L.  ed.  U.  S. 
1001;  and  Detroit  &  M.  R.  Co.  v.  Michi- 
gan R.  Commission,  60  L.  ed.  U.  S.  802. 

As  to  when  judgment  sought  to  be  re- 
viewed in  Federal  Supreme  Court  is  that 
of  highest  state  court — see  note  to  Nor- 
folk &  S.  Tump.  Co.  V.  Virginia,  66 
L.  ed.  U.  S.  1082. 

As  to  when  a  writ  of  error  may  run  to 
an  inferior  state  court — see  note  to  Ken- 
tucky V.  Powers,  60  L.  ed.  U.  S.  633. 

S44  V.  8. 
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Sup.  Ct.  Rep.  267;  Stewart  v.  Michigan, 
232  U.  S.  666,  68  L.  ed.  786,  34  Sup.  Ct. 
Rep.  476;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979, 17 
Sop.  Ct  Rep.  681. 

in,  order  for  the  non-Federal  question 
to  constitnte  an  independent  ground  suf- 
ficient to  sustain  the  judgment,  it  must  be 
one  which  does  not  necessarily  include  a 
determination  of  the  Federal  right 
claimed. 

GUes  V.  Teasley,  193  U.  S.  146, 160,  48 
L.  ed.  666,  658,  24  Sup.  Ct  Rep.  369; 
Enterprise  Irrig.  Dist.  ▼.  Farmers'  Mut. 
Canal  Co.  243  U.  S.  167,  ante,  644,  37 
Sup.  Ct  Rep.  318;  Chicago,  B.  &  Q.  R. 
Co.  y.  niinois,  200  U.  S.  661, 680,  681,  60 
L.  ed.  696,  604,  606,  26  Sup.  Ct.  Rep.  341, 
4  Ann.  Cas.  1176;  West  Chicago  Street  R. 
Co.  V.  niinois,  201  U.  S.  606,  619,  620,  60 
L.  ed.  846, 860,  861,  26  Sup.  Ct  Rep.  518 ; 
Ferris  v.  Frohman,  223  U.  S.  424,  431,  50 
L.  ed.  492,  496,  32  Sup.  Ct  Rep.  263; 
Wood  V.  Chesborough,  228  U.  S.  672,  677, 
678,  67  L.  ed.  1018,  1020,  1021,  33  Sup. 
Ct  Rep.  706;  Anderson  ▼.  Carkins,  135 
U.  S.  483,  34  L.  ed.  272, 10  Sup.  a.  Rep. 
905. 

Even  if  the  non-Federal  question  be  in- 
dependent of  and  not  interwoven  with  the 
F^eral  question,  its  mere  presence  in  the 
case  is  .not  sufficient  to  show  that  the 
judgment  rests  upon  it. 

Enterprise  Irrig.  Dist.  v.  Farmers' 
Mut.  Canal  Co.  243  U.  S.  157,  ante,  644, 
37  Sup.  Ct  Rep.  318;  Leathe  v.  Thomas, 
207  U.  S.  93,  99,  52  L.  ed.  118,  120,  28 
Sup.  Ct.  Rep.  30 ;  Gaar,  S.  &  Co.  v.  Shan- 
non, 223  U.  S.  468,  471,  473,  66  L.  ed. 
610,  612,  613,  32  Sup.  Ct.  Rep.  236. 

And  where,  as  in  this  case,  no  opinion 
has  been  delivered,  and  it  is  thus  impos- 
sible to  know  the  precise  ground  upon 
which  the  state  court  actually  rested  its 
judgment,  this  court  will  not  decline  ju- 
ris<Sction  unless  the  non-Federal  ground 
is  a  good  and  valid  one. 

Neilson  v.  Lagow,  12  How.  98,  110,  13 
L.  ed.  909,  914;  Maguire  V.  Tyler,  8  Wall. 
a50,  664,  665,  19  L.  ed.  320,  324,  325; 
Klinger  v.  Missouri,  13  Wall.  267,  263, 
20  L.  ed.  636,  637;  Eustis  v.  Bolles,  160 
U.  S.  361,  366,  367,  37  L.  ed.  1111, 1112, 
14  Sup.  Ct  Rep.  131;  Adams  v.  Russell, 
229  U.  S.  363,  358,  67  L.  ed.  1224,  1226, 
33  Sup.  Ct.  Rep.  846;  Johnson  v.  Risk, 
137  U.  S.  300,  307,  34  L.  ed.  683,  686,  11 
Sup.  Ct.  Rep.  Ill ;  St  Louis,  I.  M.  &  S. 
R.  Co.  V.  McWhirter,  229  U.  S.  266,  276, 
67  L.  ed.  1179, 1186,  33  Sup.  Ct.  Rep.  858. 

The  questions  of  inability  to  agree  and 
the  necessity  for  the  appropriation  are 
mere  premises  from  which  the  existence 
of  the  asserted  Federal  right  is  to  be 
61  li.  ed. 


deduced.  And  even  if  their  determina- 
tion involve  a  consideration  of  questions 
of  fact  and  of  local  or  general  law,  that 
would  not  cause  them  to  be  unexamin- 
able  here. 

Ferris  v.  Frohman,  223  U.  S.  424,  431, 
56  L.  ed.  492,  495,  32  Sup.  Ct.  Rep.  263; 
Carlson  v.  Washington,  234  U.  S.  103, 
106,  68  L.  ed.  1237, 1238,  34  Sup.  Ct  Rep. 
717;  Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids,  223  U.  S.  655,  668,  56  L.  ed.  694, 
604,  32  Sup.  Ct.  Rep.  389;  Creswill  v. 
Grand  Lodge,  K.  of  P.  225  U.  S.  246,  261, 
56  L.  ed.  1074,  1080,  32  Sup.  Ct.  Rep. 
822;  Kansas  City  Southern  R.  Co.  v.  C. 
H.  Albers  Commission  Co.  223  U.  S.  673, 
691,  56  L.  ed.  656,  565,  32  Sup.  Ct.  Rep. 
316;  Stanley  v.  Schwalby,  162  U.  S.  255, 
274,  277,  40  L.  ed.  960,  966,  967, 16  Sup. 
Ct  Rep.  754;  Southern  P.  Co.  v.  Schuy- 
ler, 227  U.  S.  601,  611,  57  L.  ed.  662,  669, 
43  L.R.A.(N.S.)  901,  33  Sup.  Ct  Rep. 
277 ;  Sehlemmer  v.  Buffalo,  R.  &  P.  R.  Co. 
205  U.  S.  1,  51  L.  ed.  681,  27  Sup.  Ct. 
Rep.  407;  Gauthier  v.  Morrison,  232  U. 
S.  452,  458,  58  L.  ed.  680,  684,  34  Sup. 
Ct.  Rep.  384;  Bowe  v.  Scott,  233  U.  S. 
668,  662,  663,  68  L.  ed.  1141,  1144,  1146, 
34  Sup.  Ct;  Rep.  769 ;  Cornell  S.  B.  Co.  v. 
Phcpnix  Constr.  Co.  233  U.  S.  693,  698, 
699,  58  L.  ed.  1107,  1109,  1110,  34  Sup. 
Ct  Rep.  701. 

The  judgment  does  not  rest  upon  any 
of  the  so-called  local  questions. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  McWhir- 
ter, 229  U.  S.  265,  57  L.  ed.  1179,  33  Sup. 
Ct.  Rep.  858;  Enterprise  Irrig.  Dist.  v. 
Farmers'  Mut.  Canal  Co.  243  U.  S.  167, 
ante,  644,  37  Sup.  Ct  Rep.  318. 

The  contention  that  this  court  has  ju- 
risdiction only  where  the  right  asserted 
is  originally  derived  from  and  has  its 
source  in  a  Federal  enactment  is  utterly 
at  variance  with  the  decided  cases.  Under 
that  theory  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  4  L.  ed.  629,  could 
not  have  come  to  this  court.  Neither 
could  Piqua  State  Bank  v.  Knoop,  16 
How.  369,  14  L.  ed.  977,  because  in  that 
case,  as  in  this,  the  right  relied  upon  was 
one  conferred  by  Ohio  statutes.  Neither 
could  Ettor  V.  Tacoma,  228  U.  S.  148,  57 
L.  ed.  773,  33  Sup.  Ct  Rep.  428,  have 
been  brought  here,  because  the  right  as- 
serted in  that  case  was  created  solely  by  a 
state  statute.  Neither  could  this  court 
have  taken  jurisdiction  of  Detroit  UniteH 
R.  Co.  V.  Michiean,  242  U.  S.  238,  ante, 
268,  37  Sup.  Ct.  Rep.  87,  because  the  con- 
tract asserted  in  that  case  arose  solely 
from  a  state  grant. 

It  has  never  been  required  that  a  Fed- 
eral right  must  he  denied  in  terms,  but  it 
has  been  uniformly  held  that  it  is  suf-' 
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ficient  if  the  state  court  necessarily  denied 
it  in  the  judgment  rendered. 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Star- 
bird,  243  U.  S.  692,  ante,  917,  37  Sup.  Ct. 
Rep.  462. 

We  do  not  ask  the  court  to  resolve  a 
conflict  of  evidence,  but  only  to  examine 
uncontradicted  and  undisputed  evidence 
in  order  to  determine  whether  there  is  any 
basis  for  an  adverse  finding  by  the  state 
court,  and  in  order  to  determine  what 
facts  might  reasonably  be  found  there- 
from, which  would  furnish  a  basis  for  the 
asserted  Federal  right. 

Carlson  v.  Washington,  234  U.  S.  103, 
106,  58  L.  cd.  1237,  1238,  34  Sup.  Ct. 
Rep.  717. 

Mr.  Joseph  8.  Olark  argued  the  cause, 
and,  with  Messrs.  John  C.  Weadock  and 
T.  H.  Hogsett,  filed  a  brief  for  defend- 
ants in  error: 

This  court  has  no  jurisdiction  because 
the  alleged  Federal  question  did  not  con- 
trol the  decision  of  the  state  court. 

Citizens'  Bank  v.  Board  of  Liquidation, 
98  U.  S.  140,  25  L.  ed.  114;  Hale  v.  Akers, 
132  U.  S.  554,  33  L.  ed.  442,  10  Sup.  Ct. 
Rep.  171 ;  Miller  v.  Swann  (Miller  v.  An- 
derson) 150  U.  S.  135,  37  L.  ed.  1029, 14 
Sup.  Ct.  Rep.  52;  Eustis  v.  Belles,  150 
U.  S.  362, 37  L.  ed.  1111, 14  Sup.  Ct.  Rep. 
131;  Arkansas  Southern  R.  Co.  v.  Ger- 
man Nat.  Bank,  207  U.  S.  275,  52  L.  ed. 
203,  28  Sup.  Ct.  Rep.  78 ;  Gaar,  S.  &  Co. 
V.  Shannon,  223  U.  S.  468,  56  L.  ed.  510, 
32  Sup.  Ct.  Rep.  236 ;  Southern  P.  Co.  v. 
Schuyler,  227  U.  S.  610,  57  L.  ed.  668,  43 
L.R.A.(N.S.)  901,  33  Sup.  Ct.  Rep.  277; 
Consolidated  Tump.  Co.  v.  Norfolk  &  0. 
V.  R.  Co.  228  U.  S.  598,  57  L.  ed.  982,  33 
Sup.  Ct.  Rep.  609;  Adams  v.  Russell,  229 
U.  S.  364,  57  K  ed.  1224,  33  Sup.  Ct. 
Rep.  846. 

This  court  has  no  jurisdiction  because 
no  Federal  question  is  involved  in  this 
case. 

Central  Land  Co.  v.  Laidley,  159  U.  S. 
104,  40  L.  cd.  91,  16  Sup.  Ct.  Rep.  80; 
Bacon  v.  Texas,  163  U.  S.  207,  41  L.  ed. 
132,  16  Sup.  Ct.  Rep.  1023;  Loeb  v.  Co- 
lumbia Twp.  179  U.  S.  479,  45  L.  ed.  286, 
21  Sup.  Ct.  R^p.  174;  National  Mut. 
BIdg.  &  L.  Asso.  v.  Brahan,  193  U.  S. 
635,  48  L.  ed.  823,  24  Sup.  Ct.  Rep.  532; 
Cross  Lake  Shooting  &  Fishing  Club  v. 
Louisiana,  224  U.  S.  632,  56  L.  ed.  024, 
32  Sup.  Ct.  Rep.  577;  Ross  v.  Orc«?on, 
227  IT.  S.  155,  57  L.  ed.  401,  33  Sup.  Ct. 
Rep.  220,  Ann.  Cas.  1014C,  224;  MjicDon- 
ald  v.  Oregon  R.  &  Nav.  Co.  2.33  U.  S. 
666,  58  L.  ed.  1147,  34  Sup.  Ct.  Rep.  772 ; 
Dc  Beam  v.  Safe  Deposit  &  T.  Co.  23.; 
U.  S.  34.  58  L.  ed.  837,  34  Sup.  Ct.  Rep. 
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584;  Willoughby  v  Chicago,  235  U.  S. 
48,  59  L.  ed.  126,  35  Sup.  Ct.  Rep.  23. 

This  case  really  falls  within  that  class 
of  cases  where  a  motion  to  dismiss  is  sus- 
tained on  the  ground  that  the  Federal 
question  suggested  is  wholly  frivolous  and 
unsubstantial,  and  not  adequate  to  give 
jurisdiction. 

Consolidated  Tump.  Co.  v.  Norfolk  & 
0.  V.  R.  Co.  228  U.  S.  598,  57  L.  ed. 
982,  33  Sup.  Ct.  Rep.  609. 

The  question  whether  the  plaintiff 
proved  inability  to  agree,  and  the  further 
question  whether  it  proved  necessity  for 
the  appropriation,  are  separate  and  dis- 
tinct from  the  alleged  Federal  question. 
They  are  not  in  any  sense  so  interwoven 
with  the  alleged  Federal  question  as  not 
to  be  independent  matter,  and  they  are 
of  sufficient  breadth  to  sustain  the  judg- 
ment without  any  decision  on  the  alleged 
Federal  question.  There  is  no  basis  for 
the  suggestion  that  they  are  essentially 
arbitrary,  or  mere  devices  to  prevent  a 
review  of  the  alleged  Federal  question, 
and  they  have  more  than  fair  support  by 
the  record. 

Enterprise  Irrig.  Dist.  v.  Farmers'  Mut 
Canal  Co.  243  U.  S.  157,  ante,  644,  37 
Sup.  Ct.  Rep.  318 ;  Wood  v.  Chesborough, 
228  U.  S.  673,  57  L.  cd.  1019,  33  Sup.  Ct. 
Rep.  706;  Arkansas  Southern  R.  Co.  v. 
German  Nat.  Bank,  207  U.  S.  2'73,  52  L. 
cd.  203,  28  Sup.  Ct.  Rep.  78;  John^son  v. 
Risk,  137  U.  S.  300,  34  L.  ed.  683,  11 
Sup.  Ct.  Rep.  111. 

[301]  Mr.  Chief  Justice  White  de- 
livered the  opinion  of  the  court: 

The  Cuyahoga  River  Power  Company, 
plaintiff  in  en'or,  was  chartered  under  the 
laws  of  Ohio  to  build  and  maintain  a 
system  of  dams,  canals,  and  locks  in  the 
Big  Cuyahoga  river  for  the  generation  of 
electricity  for  light,  heat,  and  other  pur- 
poses. The  corporation  was  granted  au- 
thority to  acquire  by  condemnation  or 
purchase  property  necessaiy  for  the  con- 
duct of  ito  business.  In  July,  1911,  the 
Power  Company  commenced  this  action 
against  the  Northern  Realty  Company, 
one  of  the  defendants  in  error,  to  con- 
demn a  large  tract  of  land  owned  by  it 
adjacent  to  the  river.  After  the  suit 
was  brought  this  land  was  sold  by  the  de- 
fendant company  and  was  ultimately  ac- 
quired by  the  Northern  Ohio  Traction  & 
Ligiit  Company,  '  iiartered  by  the  state  to 
operate  an  intern  rban  elect  rie  railway, 
and  upon  the  land  thus  bought  by  it  after 
the  commencement  of  the  suit  that  com- 
]>any,  for  its  charter  purposes,  built  and 
was  operating  two  large  power  plants. 

Upon  its  own  motion  the  Traction  Com- 
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pany  was  made  a  paity  to  the  pending 
Buit  for  expropriation.  In  conformity 
with  the  Ohio  statutes  regulating  the  pro- 
cedure in  eminent  domain,  four  prelim- 
inary questions  were  required  to  be 
passed  upon  by  the  court  without  a  jury, 
and,  if  decided  in  favor  of  the  plaintiff, 
a  jury  was  then  required  to  determine  the 
question  of  compensation.  The  four  pre- 
liminary questions  were  these:  (a)  the 
existence  of  the  petitioning  corporation, 

(b)  its  right  to  make  the  appropriation, 

(c)  its  inability  to  agree  as  to  the  com- 
pensation to  be  paid  for  the  property, 
and  (d)  the  necessity  for  the  appropria- 
tion. The  defendants  not  only  relied 
iiT>on  these  four  preliminary  propositions, 
but  also  resisted  the  taking  on  the  ground 
that  a  condemnation  of  the  land  under  the 
petition  of  the  Power  Company  would  be 
inconsistent  [802]  with  and  destructive 
of  the  public  use  to  which  the  land  had 
been  applied  by  the  Traction  Company. 
The  court  did  not  come  to  a  jury  trial  on 
the  question  of  compensation  because, 
after  hearing  evidence  on  the  preliminary 
issues,  on  motion  of  the  defendants  it  en- 
tered an  order  dismissing  the  petition,  no 
reason  for  such  decision  having  been  ex- 
pressed. 

The  case  was  taken  to  the  court  of  ap- 
peals, it  being  assigned  as  error  that  the 
trial  court  had  erred  in  its  tulings  on  the 
four  preliminary  questions,  and  it  was 
further  alleged  that  the  refusal  of  the 
court  to  order  the  condemnation  of  the 
land  upon  the  theory  that  it  was  not  sub- 
ject to  be  condemned  because,  after  the 
suit  had  been  brought,  it  had  been  ac- 
quired by  the  Traction  Company  and  by 
it  dedicated  to  a  public  use,  constituted  an 
impairment  of  the  contract  rights  of  the 
plaintiff  and  a  taking  of  its  property 
without  due  process  of  law,  in  violation  of 
the  Constitution  of  the  United  States. 
Following  a  judgment  of  affirmance  with- 
out a  written  opinion,  the  Power  Com- 
pany applied  to  the  supreme  court  of  the 
state  to  direct  the  court  of  appeals  to 
certify  the  record  for  review,  which  was 
denied,  and  a  writ  of  error  which  was 
prosecuted  to  the  court  of  appeals  from 
the  supreme  court  was  dismissed  for 
want  of  jurisdiction  for  the  stated 
ground  that  the  case  did  not  "involve 
any  question  arising  under  the  Constitu- 
tion of  the  United  States  or  the  state  of 
Ohio."  Because  of  the  asserted  denial 
of  the  alleged  Federal  rights  referred  to 
the  case  is  here,  the  writ  of  error  being 
directed  to  the  court  of  appeals. 

Our  jurisdiction  to  review  is  challenged 
by  a  motion  to  dismiss,  based  upon  two 
grounds  which  we  consider  separately. 
61  li.  ed. 


1.  It  is  ccmtended  that  as,  under  §  237, 
of  the  Judicial  Code  [36  Stat,  at  L.  1156, 
chap.  231,  Comp.  Stat.  1916,  §  1214],  we 
have  jurisdiction  to  review  only  final 
judgments  of  the  highest  court  of  the 
state  in  which  a  decision  could  be  had,  the 
writ  of  error  should  have  been  prosecuted 
to  [303]  the  supreme  court  of.  Ohio.  In 
view,  however,  of  the  denial  by  that  court 
of  the  application  to  direct  the  court  of 
appeals  to  certify  the  record  for  review, 
and  its  order  dismissing  the  writ  of  error 
for  want  of  jurisdiction,  the  contention  is 
without  merit.  Stratton  v.  Stratton,  239 
U.  S.  66,  60  L.  ed.  142,  36  Sup.  Ct.  Rep. 
26;  VaUey  S.  S.  Co.  v.  Wattawa,  241  U. 
S.  642,  60  L.  ed.  1217,  36  Sup.  Ct.  Rep. 
447;  Second  Nat.  Bank  v.  First  Nat. 
Bank,  242  U.  S.  600,  ante,  618,  37  Sup. 
Ct.  Rep.  236. 

2.  It  is  contended  that,  conceding  the 
existence  of  Federal  questions  in  the  case, 
nevertheless  as  there  were  independent 
state  grounds  broad  enough  to  sustain  the 
judgment,  there  is  no  jurisdiction.  We 
thiiSc  the  contention  is  sound.  Despite 
some  suggestion  to  the  contrary  it  is  cer- 
tain thfU  the  four  preliminary  proposi- 
tions concerned  purely  local  law,  and  if 
decided  adversely  to  the  plaintiff,  were 
broad  enough  to  sustain  the  judgment  ir- 
respective of  the  merits  of  the  Federal 
question  which,  it  is  insisted,  was  involved 
in  the  particular  defense  made  by  the 
Traction  Company  concerning  the  public 
character  of  tiie  use  to  which  it  had  ap- 
plied the  property  and  the  consequent 
want  of  authority  to  take  it  for  the  bene- 
fit of  the  Power  Company,  which  was  sub- 
mitted to  the  court  along  with  the  prelim- 
inary questions.  Leaving  aside  any  infer- 
ence sustaining  the  view  that  the  supreme 
court  treated  the  preliminary  questions 
as  having  been  adversely  decided  and  the 
constitutional  questions  as  having  been 
eliminated  when  it  refused  to  order  up  the 
record  for  review,  that  conclusion  is  sus- 
tained by  its  express  declaration,  made 
in  refusing  the  writ  of  error,  that  there 
was  no  question  under  the  state  or  Feder- 
al Constitution  involved, — a  conclusion 
which,  if  it  had  not  been  in  so  many  words 
dedaped,  would  by  necessary  implication 
have  resulted  from  the  dismissal  of  the 
writ  of  error  for  want  of  jurisdiction, 
since,  under  the  Constitution  and  laws  of 
Ohio,  if  a  question  under  the  Constitu- 
tion of  the  United  States  or  the  state 
Constitution  had  existed,  the  duty  to  take 
jurisdiction  would  have  been  obvious. 

[304]  But  assuming  that  we  are  not 
controlled  by  the  statement  of  the  su- 
preme court  of  Ohio  on  this  subject,  and 
must  determine  it  upon  our  own  concep- 
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tion  as  to  what  was  done  by  the  court 
whose  judgment  is  under  review,  the  re- 
sult would  be  the  same.    We  so  conclude 
because,  looked  at  from  the  point  of  view 
of  the  action  of  the  trial  court  and  of  the 
court  of  appeals,  the  case  presents  the 
single  question  of  what  principle  is  to  be 
applied  where,  from  an  absence  of  an 
opinion  expressed  by  the  court  below,  it 
is  impossible  to  say  whether  its  judgment 
was  rested  upon  state  questions  adequate 
to  sustain  it  independent  of  the  Federal 
questions,  or  upon  such  Federal  questions, 
both  being  in  the  case.     But  the  ride 
which  controls  such  a  situation  has  long 
prevaile4  and  was  clearly  expressed  in 
Allen  V.  Arguimbau,  198  U.  S.  149,  154, 
155,  49  L.  ed.  990,  993,  25  Sup.  Ct.  Rep. 
(»22,  where  a  writ  of  error  to  the  supreme 
(uurt  of  Florida  was  dismissed,  as  fol- 
lows:    "The  supreme  court  of  Florida 
gave  no  opinion,  and^  therefore,  we  are 
left  to  conjecture  as  to  the  grounds  on 
which  the  pleas  were  held  to  be  bad ;  but 
if  the  judgment  rested  on  two  grounds, 
one  involving  a  Federal  question  and  the 
other  not,  or  if  it  does  not  appear  on 
which  of  two  grounds  the  judgment  was 
based,  and  the  ground  independent  of  a 
Federal  question  is  sufficient  in  itself  to 
sustain  it,  this  court  will  not  take  juris- 
diction.   Dibble  v.  Bellingham  Bay  Land 
Co.  163  U.  S.  63,  41  L.  ed.  72,  16  Sup. 
Ct.  Rep.  939;   Klinger  v.  Missouri,  13 
WaU.   257,  20   L.   ed.  635;   Johnson   v. 
Risk,  137  U.  S.  300,  34  L.  ed.  683, 11  Sup. 
Ct.  Rep.  Ill;"  Bachtel  v.  Wilson,  204  U. 
S.  36,  51  L.  ed.  357,  27  Sup.  Ct.  Rep.  243; 
Adams  v.  Russell,  229  U.  S.  353,  57  L. 
ed.  1224,  33  Sup.  Ct.  Rep.  846. 
Dismissed  for  want  of  jurisdiction. 

Mr  Justice  Day  and  Mr.  Justice 
Olarke  took  no  part  in  the  consideration 
and  decision  of  this  case. 


[3051  EMMA  F.  DOE  PEL  et  al.,  Heirs  at 
Law  of  Hollen  H.  Fearnow,  Deceased, 
Plflfs.  in  Err., 

▼. 

LUTTIE  B.  JONES,  Elmer  Jones,  and  the 
Phosnix  Mutual  Life  Insurance  Company. 

(See  S.  C.  Reporter's  ed.  306-309.) 

Public  lands  —  liomcstead  —  fraudulent 
sctth'mcnt  —  completion  of  entry  by 
heirs  of  ontryinnn. 

1.  A  homefitead  entryman  who,  contrary 

Note. — On  the  effect  of  fraud  upon  let- 
tei-s  patent — see  note  to  Miller  v.  Kerr,  5 
L.  ed.  U.  S.  381. 
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to  the  Act  of  May  2,  1890  (26  Stat,  at  L.  81, 
chap.  182,  Comp.  Stat.  3916,  §  6026),  §  24, 
prohibiting  fraudulent  settlement  on  public 
lands  in  CHclahoma,  agreed  with  his  mother, 
for  a  promised  consideration,  that  he  would 
make  the  entry,  comply  M'ith  the  homestead 
laws,  and  pay  rent  for  the  use  of  the  land 
in  the  meanwhile,  and  that  when  the  patent 
was  issued  it  would  be  for  her,  and  not  for 
his  account,  and  he  would  deed  the  land  to 
her,  derived  no  right  from  his  entry,  and 
transmitted  none  to  his  heirs,  and  vested 
them  with  no  right  after  hb  death  to  com- 
plete the  entry. 

[For  other  cases.  Bee  Public  Lands,  I.  t,  2,  in 
Digest  Sap.  Ct  1908.] 

Pnbllc  lands  —  homestead  —  fraudulent 

settlement  —  cancelation  of  entry  — 

equitable  right  of  heirs  of  entryman. 

2.  No  equitable  right  to  hold  the  pat- 
entee as  trustee  could  possibly  arise  in  favor 
of  the  heirs  of  the  nomestead  entryman, 
where  his  entry  had  been  canceled  and  pat- 
ent issued  to  another,  because  of  the  for- 
mer's agreement,  contrary  to  the  Act  of  May 
2,  1890  (26  Stat,  at  L.  81,  dap.  182,  Comp. 
Stat.  1916,  §  6026),  §  24,  prohibiting  fraudu- 
lent settlement  of  public  lands  in  Otclahoma, 
that  he  would  make  the  homestead  entry  for 
the  benefit  of  another. 

[For  other  cases,  see  PubUc  Lands,  I.  f,  S.  la 
Digest  Sap.  Ct.  1908.] 

[No.  671.] 
Argued  May  8,  1917.    Decided  June  4,  1917. 

IN  ERROR  to  the  Supreme  Court  of  tlie 
State  of  Oklahoma  to  review  a  judg- 
ment which  reversed  a  judgment  of  the 
District  Court  of  Kay  County,  in 
that  state,  in  favor  of  plaintiffs  in  a 
suit  to  establish  a  resulting  trust. 
Affirmed. 

See  same  case,  helow,  —  Okla.  — ,  166 
Pac.  309. 


Statement  by  Mr.  Chief  Justice 
White: 

It  is  sought  upon  this  writ  of  error  to 
reverse  a  judgment  which  sustained  the 
validity  of  a  patent  issued  by  the  United 
States  to  the  defendant  in  error,  Luttie 
B.  Jones,  under  the  homestead  laws.  The 
controversy  originated  in  a  suit  brought 
by  the  plaintiffs  in  error,  charging  that 
the  Land  Department  had,  without  war- 
rant of  law,  overruled  contests  which  they 
they  had  filed  against  the  right  of  the  de- 
fendant in  error  to  take  the  land  under 
the  homestead  law,  and  that  therefore 
she  held  the  patent  for  the  same  in  trust 
for  their  benefit. 

The  facts  stipulated  or  shown  by  docu- 
mentary evidence,  as  to  which  there  is  no 
dispute,  are  these:  Hollen  [306]  H. 
Feamow,  being  qualified  to  make  a  home- 
stead entry,  applied  in  1899  to  make  such 
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entry  in  his  own  name.  Before  making 
the  application  he  had  agreed  with  his 
mother,  for  a  promised  consideration, 
that  he  would  make  the  entry,  comply 
with  the  homestead  laws,  and  pay  rent  for 
the  use  of  the  land  in  the  meanwhile^  and 
that  when  the  patent  was  issued  it  would 
be  for  her,  and  not  for  his  account,  and 
he  would  deed  the  land  to  her.  About 
two  years  after  the  entry  was  made  a 
marriage  ceremony  was  performed  be- 
tween the  applicant  and  Luttie  B.  Fear- 
now  and  they  lived  together  as  husband 
and  wife  and  resided  on  the  land.  Some 
years  later  after  the  marriage  ceremony 
and  before  final  proof  or  patent,  Lena 
Barnes  instituted  in  the  local  land  offtce  a 
contest  against  the  right  of  Feamow  to 
make  the  homestead  entry.  This  contest 
was  based  upon  the  fact  that  the  agree- 
ment which  we  have  stated  had  been  made, 
and  upon  the  charge  that,  under  the  law 
of  the  United  States,  it  absolutely  dis- 
qualified him  from  making  the  entry.  In 
December,  1903,  after  a  hearing  in  the 
local  land  office  the  contest  was  sustained, 
the  application  by  Feamow  was  canceled, 
and  an  entry  by  Barnes  under  the  home- 
stead law  was  allowed.  This  order  was 
taken  for  review  to  the  Commissioner  of 
the  General  Land  Office,  and  in  January, 
1905,  on  the  ground  of  an  irregularity  or 
deficiency  of  notice  in  the  contest  pro- 
ceeding the  order  was  reversed  and  the 
local  land  office  was  directed  ''to  appoint 
a  day  for  the  hearing  of  this  contest,  of 
whid^  both  parties  shall  have  at  least 
thirty  d&ys^  notice.  Upon  the  final  de- 
termination of  the  case,  should  plaintiff 
be  held  to  have  established  the  truth  of 
the  averments  of  her  affidavit  of  contest, 
said  H.  E.  No.  13,690  [the  Barnes  entry] 
which  is  hereby  suspended,  will  remain 
intact;  otherwise  it  will  be  canceled  and 
said  H.  E.  10,171  [the  Feamow  entry] 
reinstated." 

Ten  months  after  this  order  the  entry- 
man,  Feamow,  died,  it  not  appearing  that 
in  the  intervening  time  any  [307]  fur- 
ther steps  were  taken  concerning  the  re- 
instatement of  his  homestead  entry,  and 
after  the  elapsing  of  more  than  a  year 
from  his  death  the  entrywoman,  Barnes, 
dismissed  her  contest  and  relinquished  her 
homestead  entry.  On  the  same  day,  No- 
vember 26,  1906,  Luttie  B.  Feamow,  as 
the  widow  of  Feamow,  filed  a  relinquish- 
ment of  his  homestead  entry,  and  on  that 
day  also  made  her  own  application  to 
enter  in  her  own  individual  right  the  land 
as  a  homestead,  and  this  application  was  j 
allowed.  The  following  month  the  plain- 
tiffs in  error,  asserting  themselves  to  be 

the  heirs  of  HoUen  H.  Feamow,  and  as 
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such  entitled,  under  the  law,  to  the  bene- 
fits of  his  homestead  entry  and  to  com- 
plete the  same,  contested  the  application 
of  Luttie  B.  Feamow  on  the  ground  that 
she  was  not  his  widow  and  not  entitled  to 
the  land  as  such,  because  she  bore  such  a 
relation  of  consanguinity  to  her  alleged 
deceased  husband  as  to  cause  the  pre- 
tended marriage  relation  between  them  to 
be  incestuous  under  the  laws  of  Okla- 
homa, where  the  land  was  situated,  as 
well  as  under  the  laws  of  Kansas,  where 
the  marriage  between  them  purported  to 
have  been  celebrated.  The  local  land  of- 
fice rejected  the  contest,  following  previ- 
ous decisions  of  the  Land  Department 
holding  that  the  question  of  the  existence 
of  a  marriage  was  one  for  judicial  cog- 
nizance, and  until  its  nullity  was  declared 
or  found  by  a  competent  court  the  mar- 
riage was  binding  on  the  Land  Depart- 
ment. The  Commissioner  of  the  General 
Land  Office,  in  reviewing,  recited  the  pre- 
vious facts  as  to  the  Barnes  contest,  the 
action  taken  upon  it,  the  cancelation  of 
the  Feamow  homestead  entry^  the  setting 
aside  of  the  contest  proceeding  and  the 
order  made  in  it,  and  affirmed  the  action 
on  the  authorities  which  the  local  land 
office  had  relied  upon.  In  reviewing  and 
sustaining  this  action  on  appeal  the 
Secretary  of  the  Interior  decided  that 
the  subject-matter  of  the  marriage  and  its 
nullity  was  not  primarily  cognizable  in 
the  Interior  Department.  Independently 
of  this,  however,  his  [808]  action  was 
placed,  in  addition,  on  distinct  and  differ- 
ent grounds,  as  follows : 

''But,  independent  of  this,  contestants 
have  presented  no  grounds  upon  which 
their  contest  can  be  sustained.  They  do 
not  allege  a  priority  of  right  to  make 
entry,  or  that  the  entryman  has  not  com- 
plied with  the  law.  Their  claim  rests 
upon  their  relationship  to  Hollen  H. 
Feamow,  and  if  they  have  any  rig^t 
whatever  by  virtue  of  their  heirship  to 
Hollen  H.  Feamow  it  is  a  right  to  perfect 
his  entry,  not  to  make  entry  in  their 
own  right.  To  avail  themselves  of  this 
right  it  would  be  necessary  to  reinstate 
that  entry  and  to  show  that  it  was  im- 
properly canceled,  not  by  reason  of  any 
technical  objection  in  the  procedure,  but 
upon  its  merits.  Furthermore,  their  de- 
lay in  not  presenting  their  claim,  even  if 
valid,  is  a  sufficient  reason  for  rejecting 
their  application  to  contest  this  entry.'' 

The  consequence  was  to  definitely  re- 
ject the  contest  and  affirm  the  right  to 
enter  of  Luttie  B.  Jones,  she  having  in 
the  meantime  remarried,  and,  on  the  mak- 
ing of  final  proof  and  compliance  with 
the  legal  requirements  a  patent  for  the 
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land  to  her  issued  in  March,  1909.  This 
suit,  as  we  have  said,  was  then  b^on  for 
the  purpose  previously  stated,  the  basis  of 
the  relief  being  substantially  the  claim 
which  had  been  pressed  in  the  controversy 
in  the  Department. 

Mr.  Samuel  Herrick  argued  the  cause 
and  Messrs.  Milton  Brown,  L.  A.  Maris^ 
and  Cody  Fowler  filed  a  brief  for  plain- 
tiflfe  in  error. 

Mr.  J.  F.  King  argued  the  cause,  and, 
with  Messrs.  AV.  P.  Hackney  and  L.  D. 
Moore,  filed  a  brief  for  defendants  in  er- 
ror. 

Mr.  Chief  Justice  White,  after  mak- 
iner  the  foregoing  statement,  delivered  the 
opinion  of  the  court : 

It  cannot  be  seriously  disputed  that  if 
the  agreement  was  made  by  Feamow,  the 
ohg^inal  applicant,  that  he  [300]  would 
make  the  homestead  entry  not  for  him- 
self, but  for  the  benefit  of  anotlier,  would, 
during  the  time  that  he  was  apparently 
taking  the  steps  to  complete  the  entry, 
pay  rent  for  the  land  to  such  other  per- 
son, and  when  the  patent  was  issued  deed 
the  land  to  such  person,  such  agreement 
caused  that  entry  to  be  absolutely  void 
for  repugnancy  to  §  24  of  the  Act  of  Con- 
gress of  May  2,  1890  (26  Stat,  at  L.  81, 
chap.  182,  Comp.  Stat.  1916,  §  5025). 
But  as  it  was  expressly  stipulated  that  the 
facts  as  to  such  agreement  were  true,  it 
must  follow  necessarily  that  the  entry- 
man  derived  no  right  from  his  entry  and 
transmitted  none  to  his  heirs,  and  vested 
them  with  no  right  after  his  death  to  com- 
plete that  which  was  not  susceptible  of 
being  completed. 

Moreover,  as  it  is  not  disputable  that 
the  Lan^  Department  in  its  final  ruling 
against  the  contestants  placed  its  action 
upon  the  prior  cancelation  of  the  home- 
stead entry  because  of  the  particular 
agreement  referred  to  which  was  the 
basis  of  the  Barnes  contest  it  must  nec- 
essarily result  that  there  is  an  absence 
of  the  essential  foundation  upon  which 
alone  the  asserted  rights  of  the  plaintiffs 
in  error  could  possibly  rest.  But,  putting 
this  latter  view  aside,  we  are  of  opinion 
that  the  court  below  was  clearly  right 
in  holding  that,  as  the  facts  were  ad- 
mitted which  absolutely  destroyed  the 
effect  of  the  original  Feamow  homestead 
entry,  and  therefore  caused  it  to  be  im- 
possible for  that  entry  to  be  the  generat- 
ing source  of  rights  in  favor  of  the 
plaintiffs  in  error,  no  equitable  rights  i 
arose  in  their  favor  growing  out  of  | 
the  cancelation  of  that  entry  and  the 
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issue  of  the  patent  to  the  defendant  in 
error.  It  seems  superlluous  to  rea- 
son to  demonstrate  that  no  equitable 
right  to  hold  the  patentee  as  a  trustee 
could  possibly  arise  in  favor  of  the  plain- 
tiffs in  error  since  the  application  to  enter 
upon  which  they  rely  was  in  legal  contem- 
plation nonexistent,  and  hence  could  af- 
ford no  basis  for  equitable  rights  of  any 
character. 
Affirmed. 


[310]  SEABOARD  AIR  LINE  RAILWAY 

COMPANY,  Plff.  in  Err., 

v. 

ELIZABETH  BLACKWELL. 

(See  S.  C.  Reporter's  cd.  310-316.)' 

Commerce  —  state  regnlntlon  —  slowtng 
down  for  grade  crossing  —  Blow  Post 
liaw. 

The  requirement  of  Ga.  Civ.  Code, 
§  2675,  that  the  eniipnccr  of  a  railway  train 
shall  bep;in  to  check  the  speed  of  his  train 
when  400  yards  from  each  public  road  cross- 
ing at  grade,  and  shall  keep  checking  the 
speed  so  as  to  stop  in  time  should  any  ^er* 
son  or  thing  be  crossing  the  track  on  the 
road,  is  invalid  under  U.  S.  Const,  art.  1,  § 
8,  as  a  direct  burden  on  interstate  commerce, 
when  applied  to  an  interstate  passenger 
train  which,  under  the  facts  as  admitted  by 
demurrer,  crosses  124  highways  at  grade  be^ 
tween  Atlanta  and  the  South  Carolina  line. 
— a  distance  of  123  miles, — none  of  which 
crossings  present  conditions  makinc^  them 
peculiarly  dangerous,  btft  at  each  of  which 
such  train  would  be  compelled  by  the  law  to 
slow  down  practically  to  a  full  stop,  thereby 
consuming  not  less  than  three  minutes  at 
each  crossing  which  would  more  than  double 
the  running  time  of  the  train  between  the 
aforesaid  points. 

[For   other  cases,   see  Commerce,   III.   g,  la 
Digest  Sup.  Ct.  1908.] 

[No.  213.] 

Submitted  April  24,  1017.    Decided  June  4, 

3917. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Georgia  to  review  a  judg- 

Note. — On  state  regulation  of  inter- 
state or  foreign  commerce — see  notes  to 
Norfolk  &  W.  R.  Co.  v.  Com.  13  L.R.A. 
107,  and  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 29  L.  ed.  U.  S.  158. 

On  the  right  to  limit  speed  or  to  re-, 
quire  the  stopping  of  interstate  and  mail 
trains — see  notes  to  Peterson  v.  State,  14 
L.R.A.(N.S.)  293;  Southern  R.  Co.  v. 
King,  54  L.  ed.  U.  S.  8G8;  and  Hemdon 
V.  Chicago,  R.  I.  &  P.  R.  Co.  54  L.  ed.  U. 
S.  970. 
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meut  entered  parsaant  to  the  opinion  of 
the  Supreme  Court  of  the  state,  affirm- 
ing a  judgment  of  the  City  Court  of  El- 
l>erton  in  favor  of  plaintiff  in  an  action 
against  a  railway  company  for  a  wrong- 
ful death  involving  the  validity,  as  ap- 
plied to  interstate  trains,  of  the  Qeorgia 
Blow  Post  Law.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  in  supreme  court, 
143  Ga.  237,  84  S.  E.  472,  Ann.  Cas. 
1917A,  967;  in  court  of  appeals,  16  Qa. 
A  pp.  504,  85  S.  E.  686. 

'I'he  facts  are  stated  in  the  opinion. 

Mr.  Lamar  C.  Rncker  submitted  the 
in  use  for  plaintiff  in  error.  Messrs.  An- 
drew J.  Cobb,  Howell  C.  Erwin,  and  AV. 
L.  Krwin  were  on  the  brief: 

The  Blow  Post  Law  directly  regulates 
and  burdens  interstate  commerce. 

Atlantic  Coast  Line  R.  Co.  v.  Wharton, 
207  U.  S.  334,  52  L.  ed.  234,  28  Sup.  Ct. 
Kep.  121;  Central  of  Georgia  R.  Co.  v. 
Hall,  109  Oa.  3G9,  34  S.  E.  605. 

The  suj^rcme  court  of  the  state  of 
Georgia  attempts  to  save  this  statute  as 
being  an  exercise  of  the  police  power 
from  the  state.  This  will  not  protect  it 
where  it  regulates  and  burdens  interstate 
commerce. 

Charleston  &  W.  C.  R.  Co.  v.  Vamville 
Furniture  Co.  237  U.  S.  597,  59  L.  ed. 
1137,  35  Sup.  Ct.  Rep.  715,  Ann.  Cas. 
1916D,  333. 

No  brief  was  filed  for  defendant  in 
enor. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court : 

This  writ  of  error  is  directed  to  a  judg- 
ment entered  upon  a  verdict  for  the  sum 
of  $1,000  in  the  city  court  of  Elberton, 
Georgia,  for  the  death  of  a  son  of  de- 
fendant in  error,  alleged  to  have  been 
caused  by  the  railway  company.  [311] 
The  judgment  was  affirmed  by  the  court 
of  appeals  of  Georgia. 

The  facts  as  charged  are :  That  the  de- 
ceased was  driving  a  horse  and  buggy 
along  a  public  road  in  the  county  of  El- 
bert, and  while  crossing  the  railroad  track 
of  the  railway  company  at  a  public  cross- 
ing outside  of  the  city  of  Elberton,  he 
was  struck  by  the  engine  of  one  of  the 
company's  passenger  trains  and  received 
injuries  from  which  he  died  three  days 
later. 

That  the  employees  of  the  company  in 

ehai^  of  the  train  failed  to  blow  the 

engine  whistle  at  the  blow  post  400  yards 

south   of   the  crossing,   failed   to   keep 

blowing  it  until  the  train  arrived  at  the 

erossing,  and  failed  to  check  the  speed 
•  1  li.  ed. 


of  the  train  at  such  blow  post  and  keep 
it  checked  until  the  train  reached  the 
crossing,  and,  so  failing,  the  company  was 
guilty  of  negligence. 

That  the  employees  of  the  company 
failed  to  keep  the  train  nnder  control,  and 
approached  the  crossing  at  a  high  and 
dangerous  rate  of  speed,  so  that  they 
could  not  stop  the  same  in  time  to  save  the 
life  of  the  deceased,  and  that  such  con- 
duct was  negligence.  And  that  ''such 
conduct  was  negligence,  if  they  saw  said 
deceased  on  the  crossing,  and  it  was  neg- 
ligence if  they  did  not  see  him,  and  it  was 
negligence  under  the  Blow  Post  Law,* 
and  it  was  negligence  regardless  of  the 
Blow  Post  Law." 

[312]  The  company  by  its  answer 
denied  the  various  acts  of  negligence 
charged  against  it  and  its  employees  and 
denied  "that  the  failure  to  comply  with 
said  Blow  Post  Law  was  negligence  on  its 
part  relatively  to  the  transaction  in 
question." 

The  company  set-ont  the  applicable  sec- 
tions of  the  law  and  alleged  that  its  train 
was  running  in  interstate  commerce  be- 
tween the  states,  and  especially  between 
Georgia  and  South  Carolina.  That  be- 
tween the  city  of  Atlanta,  Georgia,  and 
the  Savannah  river,  a  distance  of  123 
miles,  where  the  same  is  the  boundary  line 
of  Georgia,  there  are  124  points  where 
the  line  of  the  railroad  crosses  public 

1  "Sec.  2676.  A  post  to  be  erected.— There 
must  be  fixed  on  the  line  of  said  roads,  and 
at  the  distance  of  400  yards  from  the  center 
of  each  of  such  road  crossings,  and  on  each 
side  thereof,  a  post,  and  the  engineer  shall 
be  required,  whenever  he  shall  arrive  at 
either  of  said  posts,  to  blow  the  whistle  of 
the  locomotive  until  it  arrives  at  the  public 
road,  and  to  simultaneously  check  and  keep 
checking  the  speed  thereof,  so  as  to  stop  in 
time  should  any  person  or  thing  be  crossing 
said  track  on  said  road. 

"Sec.  2676.  Neglecting  to  erect  such  posts. 
— Should  any  company  fail  or  neglect  to  put 
up  said  posts,  the  superintendent  thereof 
shall  be  guilty  of  a  misdemeanor. 

"Sec  2677.  Failing  to  blow  whistle.—If 
any  engineer  neglects  to  blow  said  whistle 
as  required,  and  to  clieck  the  speed  required, 
he  is  guilty  of  a  misdemeanor:  Provided, 
that  within  the  corporate  limits  of  the 
cities,  towns,  and  villages  of  this  state,  the 
several  railroad  companies  shall  not  be  re- 
quired to  blow  the  whistle  of  their  locomo- 
tives on  approaching  crossings  or  public 
roads  in  said  corporate  limits,  but  in  lieu 
thereof  the  engineer  of  said  locomotives  shall 
be  required  to  signal  the  approach  of  their 
trains  to  such  crossings  and  public  roads  in 
said  corporate  limits,  by  tolling  the  bell  of 
said  locomotive;  and  on  failure  to  do  so,  the 
penalties  of  this  section  shall  apply  to  such 
offense."     [Ga.  Code  1914.] 
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roads  of  the  different  counties  of  the 
state,  established  pursuant  to  law,  and 
that  all  of  such  crossings  are  at  grade. 

That  in  order  to  comply  with  the  law 
the  speed  of  a  train  would  have  to  be  so 
slackened  that  there  would  be  practically 
a  full  stop  at  each  of  the  road  crossings; 
that  the  time  required  for  such  purpose 
would  depend  upon  various  conditions, 
which  might  or  might  not  exist  at  the 
time  and  at  the  crossings;  among  others, 
the  state  of  the  weather  and  the  percent- 
age of  grade;  but  it  would  not  be  less 
than  three  minutes  for  a  train  composed 
of  an  engine  and  three  cars,  and  for  a 
train  of  a  greater  number  of  cars  the 
time  would  be  greater, — ^f or  an  average 
freight  train,  not  less  than  five  minutes. 

That  the  ^ain  alleged  to  have  caused 
the  death  of  the  deceased  was  composed 
of  an  engine,  a  mail  car,  and  two  coaches, 
that  if  the  Blow  Post  Law  had  been  com- 
plied [313]  with  on  the  day  in  question 
at  least  three  minutes  would  have  been 
consumed  at  each  crossing, — more  than 
six  hours  between  Atlanta  and  the  Sa- 
vannah river.  That  the  running  time  be- 
tween those  points  according  to  the  adopt- 
ed schedule  was  four  hours  and  thirty 
minutes.  That  if  the  law  had  been  com- 
plied with  the  time  consumed  between 
those  points  would  have  been  more  than 
ten  and  one-half  hours. 

That  for  freight  trains  the  time  con- 
sumed would  be  more  than  sixteen  hours, 
the  maximum  speed  of  such  trains  on  the 
company's  road  being  20  miles  an  hour. 

That  the  crossings  are  the  usual  and  or- 
dinary grade  crossings  and  there  are  no 
conditions  which  make  any  one  of  them 
peculiarly  dangerous  other  than  such 
danger  as  may  result  from  the  crossing 
of  a  public  road  by  a  railroad  track  at 
grade. 

That  between  the  city  of  Atlanta  and 
the  Savannah  river  the  line  of  the  com- 
pany's railroad  crosses  the  tracks  of  two 
other  railroads,  and  that  under  the  laws 
of  the  state  a  train  is  required  to  come  to 
a  full  stop  50  feet  from  the  crossing,  and 
that  the  time  so  consumed  would  increase 
the  time  required  to  operate  between  the 
points  referred  to. 

That  the  law  as  applied  to  the  train  in 
question  is  an  unreasonable  regulation  of 
interstate  commerce  and  a  violation  of 
f  3,  S  89  article  I.,  of  the  Constitution  of 
the  United  States,  and  that  therefore  the 
company  is  not  guilty  of  the  various  acts 
of  negligence  charged  against  it. 

Upon  demurrer  to  the  answer  of  the 

company  the  averments  in  regard  to  the 

law  were  struck  out  except  the  denial  that 

the  failure  to  comply  with  the  law  was 
Ilea 


negligence  on  the  company's  part  '^relar 
tively  to  the  transaction  in  question.'' 

The  case  so  went  to  the  jury,  including 
the  defense  that  the  deceased  failed  to 
exercise  ordinary  care  and  diligence 
[3141  for  his  own  safety.  The  jury  re- 
turned a  verdict  for  the  sum  of  $1,000. 

A  motion  for  a  new  trial  was  denied. 
The  railway  company  then  took  the  ease 
to  the  court  of  appeals  of  the  state,  and 
that  court  invoked  the  instruction  of  the 
supreme  court  upon  the  question  whether 
that  part  of  the  law  (Civil  Code  of  the 
state,  §  2675)  which  requires  the  engineer 
to  check  the  speed  of  the  train  on  ap- 
proaching a  public  crossing,  so  as  to  stop 
in  time  should  any  person  or  thing  be 
crossing  the  railroad  track  on  its  road, 
is  unconstitutional  so  far  as  an  interstate 
train  is  concerned,  under  the  conditions 
set  forth  in  the  answer  of  the  company, 
for  the  reason  that,  as  thus  applied,  the 
statute  is  a  regulation  of  interstate  com- 
merce and  repugnant  to  the  commerce 
clause  of  the  Constitution  of  the  United 
States. 

The  supreme  court  answered  the  ques- 
tion in  the  negative.  The  opinion  of  the 
court  is  very  elaborate,  but  the  basis  of 
it  is  that  the  law  is  a  valid  exercise  of  the 
police  power  of  the  state,  that  there  was 
no  displacement  of  its  exercise  by  con- 
gressional action,  and  that  by  its  exercise 
in  the  law  in  question  it  did  not  directly 
burden  interstate  commerce. 

The  court  of  appeals  accepted  neces- 
sarily the  views  of  the  supreme  court  and 
sustained  the  ruling  of  the  trial  court  up- 
on the  deiQurrer  to  the  plea  of  the  com- 
pany that  the  law  violated  the  commerce 
clause  of  the  Constitution. 

To  the  contention  of  the  company  that 
the  deceased  had  not  observed  ordinary 
care  for  his  own  safety,  and  could  have 
avoided  the  injury  which  resulted  in  his 
death,  the  court  answered  that  it  was  a 
jury  question,  and  said:  'In  view  of 
the  evidence  as  to  the  defendant's  failure 
to  comply  with  the  provisions  of  the  *Blow 
Post  I^w'  there  is  sufficient  testimony  as 
a  whole  to  support  the  jury's  findings  in 
favor  of  the  plaintiff."  The  court  hence 
affirmed  the  judgment. 

It  will  be  observed,  therefore,  from  this 
statement,  that  [315]  the  law  of  the 
state  was  an  element  in  the  decisions  of 
the  state  tribunals  and  its  constitutionali- 
ty was  sustained  against  the  attacks  of 
the  railway  company.  The  question  is 
therefore  presented  for  our  consideration. 
In  its  consideration  we  need  not  descant 
upon  the  extent  of  the  police  power  of 
I  the  state  and  the  limitations  upon  it  when 
'it  encounters  the  powers  conferred  upon 
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the  Dational  government.  There  is  per- 
tinent exposition  of  these  in  Southern  R. 
Co.  V.  King,  217  U.  S.  524,  54  L.  ed.  868, 
30  Sup.  Ct.  Rep.  594,  in  which  the  law 
now  under  review  was  passed  upon.  The 
case  is  clearer  as  to  the  relation  oi'  the 
powers  and  that  the  power  of  the  state 
cannot  be  exercised  to  directly  burden  in- 
terstate commerce.  It  was  recognized  that 
there  might  be  crossings  the  approach  to 
which  the  state  could  regulate.  But,  on 
the  oth^r  hand,  it  was  said  there  might 
be  others  so  numerous  and  so  near  to- 
gether that  to  require  the  slackening  of 
speed  would  be  practically  destructive  of 
the  successful  operation  of  interstate 
passenger  trains;  and  therefore  ''stat- 
utes which  require  the  speed  of  such 
trains  to  be  checked  at  all  crossings  so 
situated  might  not  only  be  a  regulation 
but  also  a  direct  burden  upon  interstate 
commerce,  and  therefore  beyond  th^e; 
power  of  the  state  to  enact.'' 

That  case  went  off  on  a  question  of 
pleading.  An  answer  was  filed  that  did 
not  invoke  the  Federal  Constitution.  This 
was  attempted  to  be  done  by  an  amended 
answer  which  was  very  general  and  to 
which  a  demurrer  was  sustained.  At  the 
trial  of  the  action  there  was  an  offer  of 
evidence  of  the  specific  effect  of  the  law 
upon  the  operation  of  trains  as  showing 
the  impediment  of  the  law  to  interstate 
commerce.  The  evidence  was  excluded. 
This  court  sustained  the  ruling  on  the 
ground  that  the  evidence  was  not  admis- 
sible under  the  pleadings.  The  ruling 
upon  the  demurrer  to  the  answer  was  sus- 
tained on  the  ground  that  the  answer  con- 
tained only  general  averments  constitut- 
ing ''mere  conclusions."  It  was  said  that 
the  averments  [316]  "set  forth  no  facts 
which  would  make  tiie  operation  of  the 
statute  unconstitutional.  They  do  not 
show  the  number  or  location  of  the  cross- 
ings at  which  the  railway  company  would 
be  required  to  check  the  speed  of  its  trains 
so  as  to  interfere  with  their  successful 
operation.  For  aught  that  appears  as 
allegations  of  fact  in  this  answer  the 
crossing  at  which  this  injury  happened 
may  have  been  so  located  and  of  such 
dangerous  character  as  to  make  the  slack- 
ening of  trains  at  that  point  necessary  to 
the  nfety  of  those  using  the  public  high- 
way, and  a  statute  making  such  require- 
ment only  a  reasonable  police  reg^ulation, 
and  not  an  unlawful  attempt  to  regulate 
or  hinder  interstate  commerce.  In  the 
absence  of  facts  setting  up  a  situation 
showing  the  unreasonable  character  of  the 
statute  as  applied  to  the  defendant  un* 
der  the  circumstances,  we  think  the 
amended  answer  set  up  no  legal  defensei 
•  1  li.  ed. 


and  that  the  demurrer  thereto  was  proper- 
ly sustained." 

The  facts  so  specified,  and  which  it  was 
decided  would  give  illegal  operation  to  the 
statute,  are  alleged  in  the  present  case^ 
and,  assuming  them  to  be  true, — and  we 
must  so  assume, — compel  the  conclusion 
that  the  statute  is  a  direct  burden  upon 
interstate  commerce,  and,  being  such,  is 
unlawful.  The  demurrer  to  the  answer 
averring  them  was  therefore  improperly 
sustained. 

We  express  no  opinion  on  the  third  de- 
fense of  the  company. 

Reversed  and  case  remanded  for  further 
proceedings  not  inconsistent  with  this 
opinion. 

The  Chief  Justiob,  Mr.  Justice  Pit- 
ney, and  Mr.  Justice  Braadeis  dissent  on 
the  ground  that  the  regulation  in  ques- 
tion was  within  the  class  which  the  state 
is  entitled  to  enact  in  the  absence  of  con- 
gressional action,  and  until  such  action. 
There  having  been  no  action  by  Con- 
gress, there  is  therefore  no  ground  for 
holding  the  state  action  void  as  a  reg-. 
ulation  of  interstate  commerce. 


rS17]  PAUL  HILL  SAUNDERS,  Plff.  In 

Err., 
v. 

DANIEL  SHAW  and  the  Board  of  Drainage 
Commissioners  of  the  Bayou  Terre-Aux- 
BoBufs  Drainage  District. 

(See  S.  C.  Reporter's  ed.  317-320.) 

Constitutional  law  —  dne  process  of  law. 
—  opportunity  to  present  defense. 
1.  A  suit  to  enjoin  the  collection  of  a 
drainage  tax,  in  which  the  trial  court  had 
ruled  that  it  was  not  open  to  plaintiff  to 
show  that  his  land  was  not  benented  by  the 
drainage  improvement,  was  decided  against 
an  intervening  holder  of  bonds  payable  out 
of  such  tax,  without  giving  him  the  proper 
opportunity  to  present  his  evidence,  and 
hence  without  the  due  process  of  law  guar- 
anted  by  U.  S.  Const.  14th  Amend.,  where 
the  highest  state  court,  upon  the  ground 
that  plaintiff's  land  was  low  and  marshy  and 
had  not  been  benefited  or  drained,  and  could 
not  be  drained  under  the  drainage  system, 
reversed  the  judgmmit  below  dismissing  the 
suit  and  granted  an  injunction  against  the 
assessment,  since  such  intervener  was  not 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
U^,A,  224:  Oilman  v.  Tucker,  13  LJt.A. 
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bound  to  go  on  and  offer  evidence  upon  the 

trial  as  to  the  physical   condition   of   the 

land  which  he  contended  was  inadmissible, 

in  order  to  rebut  testimony  already  ruled 

to  be  inadmissible  in  accordance  with  his 

view. 

[For  other  cases,  see  Constitutional  Law,  080- 
694,  in  Digest  Sap.  Ct.  1908.] 

Brror  to  state  coort  —  Federal  qnestloii 

—  when  raised  in  time. 

2.  The  claim  that  a  suit  to  enjoin  the 
collection  of  a  drainage  tux,  in  which  the 
trial  court  had  ruled-  that  it  was  not  open 
to  plaintiff  to  show  that  his  land  was  not 
benefited  by  the  drainage  improvement,  was 
decided  against  an  intervening  holder  of 
bonds  payable  out  of  such  tax  without  giv- 
ing him  the  proper  opportunity  to  present 
his  defense,  and  hence  without  the  due 
process  of  law  guaranteed  by  U.  S.  Ck>nst. 
14th  Amend.,  when  the  highest  state  court, 
upon  the  ground  that  plaintiff's  land  was 
not  and  could  not  be  drained  under  the 
drainage  system,  reversed  the  judgment  be- 
low, dismissing  the  suit,  and  granted  an  in- 
junction against  the  assessment,  was  raised 
in  time  to  serve  as  the  basis  of  a  writ  of 
error  from  the  Federal  Supreme  Court,  al- 
though it  was  first  made  in  the  assignment 
of  errors  filed  with  the  chief  justice  of  the 
state  court  shortly  after  that  court  had  re- 
fused to  consider  an  application  for  rehear- 
ing, since  a  party  is  not  bound  to  contem- 
plate a  decision  of  the  case  before  his 
evidence  is  heard,  and  therefore  was  not 
bound  to  ask  a  ruling  or  take  other  pre- 
cautions in  advance. 

[For  other  cases,  see  Appeal  and  Brror,  1249- 
1318,  in  Digeut  Sop.  Ct  1908.] 

[No.  472.] 
Argued  May  9,  1917.  Decided  June  4,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decree 
which,  reversing  a  decree  of  the  District 
Court  of  the  Parish  of  St.  Bernard,  in 
that  state,  granted  an  injunction  against 
the  collection  of  a  drainage  tax.  Re- 
versed. 

See  same  case  below,  138  La.  917, 70  So. 
910. 

The  facts  are  stated  in  the  opinion. 


Mr.  William  Winana  WaU  argued  th« 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

The  decree  of  the  supreme  court  of 
Louisiana,  rendered  without  a  trial  upon 
the  issue  of  fact  in  the  trial  court,  de- 
prives intervener  of  his  property  without 
due  process  of  law. 

8  Cyc.  1080. 

This  court  has  jurisdiction  to  review 
the  Federal  question  presented  in  this 
connection,  and  to  set  aside  the 'decision 
of  the  supreme  court  of  Louisiana,  be- 
cause that  court  has  entertained  original 
jurisdiction  of  a  question  of  fact,  of 
which  there  was  no  trial  in  the  court  be- 
low, and  as  to  which  there  was  no  evidence 
in  the  record. 

Wilson  V.  Black  Bird  Creek  Marsh  Co. 
2  Pet.  246,  250,  7  L.  ed.  412,  414;  Satter- 
lee  V.  Matthewson,  2  Pet.  380,  409,  7  L. 
ed.  468, 467;  Craig  v.  Missouri,  4  Pet.  410, 
416,  7  L.  ed.  903,  905 ;  Davis  v.  Packard, 
6  Pet.  47,  48,  8  L.  ed.  314,  316;  Crowell 
V.  Randell,  10  Pet.  391,  397,  9  L.  ed.  467, 
469;  Bridge  Proprs.  v.  Hoboken  Land  & 
Improv.  Co.  1  WaU.  116,  141,  17  L.  al 
571,  676;  Sayward  v.  Denny,  158  U.  S. 
184,  39  L.  ed.  942,  16  Sup.  Ct.  Rep.  777. 

The  facts  legitimately  found  by  the 
supreme  court  of  Louisiana  are  not  sub- 
ject to  review  by  this  court;  but  this 
does  not  mean  that  statements  of  fact 
erroneously  made  and  having  no  founda- 
tion in  the  record,  which  is  before  this 
court,  would  be  accepted  as  concluding 
intervener's  constitutional  right  to  a  trial 
before  a  court  of  competent  jurisdiction, 
according  to  the  regular  and  established 
course  of  judicial  proceedings. 

Interstate  Amusement  Co.  v.  Albert, 
239  U.  S.  567,  60  L.  ed.  443,  36  Sup.  Ct 
Rep.  168;  Carlson  v.  Washington,  ^4 
U.  S.  106,  58  L.  ed.  1238,  34  Sup.  Ct. 
Rep.  717;  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  268,  259,  68  L.  ed.  595,  696, 
34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C.  A.  109 ;  Southern  P.  Co. 
V.  Schuyler,  227  U.  S.  601,  611,  67  L.  ed. 


304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436 ;  and  Wilson  v.  North  Carolina,  42  L. 
ed.  U.  S.  866. 

On  the  general  subject  of  writs  of  er- 
ror from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin 
V.  Western  Land  Co.  37  L.  ed.  U.  S.  267; 
Re  Buchanan,  39  L.  ed.  U.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  er- 
ror from   the   Supreme  Court  of  the 


United  States — see  note  t-o  Mutual  L. 
Ins.  Co.  V.  McGrew,  63  LR.A.  33. 

On  what  the  record  must  show  re- 
specting the  presentation  and  decision 
of  a  Federal  question  in  order  to  confer 
jurisdiction  on  the  Supreme  Court  of 
the  United  States  of  a  writ  of  error  to 
a  state  court — see  note  to  Hooker  v.  Los 
Anjreles,  63  L.R.A.  471. 

As  to  when  a  Federal  question  is  raised 
in  time  to  support  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over 
state  courts — see  note  to  Chicago,  I.  ft  L» 
R.  Co.  V.  McGuire,  49  L.  ed.  U.  S.  414. 

S44  V.  8. 


1916. 


SAUNDERS  ▼.  SHAW. 


318-320 


662,  669,  43  L.R.A.(N.S.)  901,  33  Sup. 
Ct.  Rep.  277;  Creswill  v.  Grand  Lodge,  K. 
P.  225  U.  S.  246,  261,  56  L.  ed.  1074, 1080, 
32  Sup.  Ct.  Rep.  822. 

Mr.  Frank  L.  Richardson  argued  the 
cause,  and,  with  Mr.  Frank  Sonle,  filed 
a  brief  for  defendant  in  error  Daniel 
Shaw: 

The  rulings  of  a  state  court  with  re- 
spect to  the  question  as  to  whether  low 
marsh  islands  within  the  Gulf  of  Mexico 
can  be  and  are  drained  by  a  canal,  con- 
structed on  the  main  lands,  which  can 
only  increase  the  flow  of  waters  upon  it, 
and  is  not  pretended  to  take  water  from 
it,  and  also  with  respect  to  admissions  by 
plaintiff  in  error  that  the  lands  taxed  were 
never  intended  to  be  leveed  and  pumped 
with  the  proceeds  of  the  tax,  are  ques- 
tions  as  to  which  the  decision  of  the  state 
court  is  controlling  on  writ  of  error  to 
the  Federal  Supreme  Court. 

St.  Louis  &  K.  C.  Land  Co.  v.  Kansas 
City,  241  U.  S.  419,  60  L.  ed.  1072,, 36 
Sup.  Ct  Rep.  647. 

Mr  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  suit  for  an  injunction  against 
the  collection  of  a  drainage  tax.  The 
drainage  district  had  issued  bonds  pay- 
able out  of  the  tax,  and  the  plaintiff  in 
en-or,  who  held  some  of  these  bonds,  was 
allowed  to  intervene  in  defense.  At  the 
trial  the  plaintiff  offered  evidence  to  show 
that  the  land  taxed  was  outside  of  the 
levee  system  that  the  drainage  commis- 
sioners were  building,  that  it  would  re- 
ceive no  benefit,  and  really  was  an  island 
or  islands  in  the  Gulf  of  Mexico.  The 
defendant  objected  and  the  evidence  was 
excluded  as  inadmissible  under  the  plead- 
ings, but  it  was  spread  upon  the  record 
and  completed  in  order  to  carry  the  case 
to  the  supreme  court.  The  defendant 
then  put  in  testimony  that  the  land  was 
not  in  the  Gulf  of  Mexico,  and  that  the 
maps  produced  could  not  be  relied  upon 
for  the  depth  of  the  water  when  water 
was  indicated,  but  cross-examination  to 
show  the  physical  condition  of  the  prop- 
erty was  objected  to — the  defendants' 
position  being  that  the  question  was  not 
open,  and  that  being  the  ruling  of  the 
court.  Judgment  was  entered  for  the  de- 
fendant [319]  and  intervener  and  was 
afilrmcd  on  appeal  by  the  supreme  court. 
A  rehearing  was  granted,  however,  and 
the  court,  observing  that  the  answer  and 
testimony  showed  that  the  land  was  low 
and  marshy,  had  not  been  benefited  or 
draitied  and  could  not  be  drained  under 

the  pror.ent  system,  held  that  the  case  was 
ei  li.  ed. 


governed  by  Myles  Salt  Co.  v.  Iberia  & 
St  M.  Drainage  Dist.  239  U.  S.  478,  60 

L.   ed.  392,  L.R.A. ,  36   Sup.   Ct. 

Rep.  204,  decided  after  the  first  decision 
in  the  present  case;  reversed  the  judgment 
and  granted  an  injunction  against  the  as- 
sessment upon  this  land. 

The  intervening  defendant  thereupon 
applied  for  a  rehearing,  but  the  court  de- 
clined to  consider  the  application  under 
its  rule  that  only  one  rehearing  should  be 
granted.  He  now  brings  this  writ  of 
error  and  says  that  he  has  been  deprived 
of  due  process  of  law,  contrary  to  the 
14th  Amendment,  because  the  case  has 
been  decided  against  him  without  his  ever 
having  had  the  proper  opportunity  to 
present  his  evidence.  Technically  this  is 
true,  for  when  the  trial  court  rmed  that 
it  was  not  open  to  the  plaintiff  to  show 
that  his  land  was  not  benefited,  the  de- 
fendant was  not  bound  to  go  on  and  offer 
evidence  that  he  contended  was  inadmis- 
sible, in  order  to  rebut  the  testimony  al- 
ready ruled  to  be  inadmissible  in  accord- 
ance with  his  view.  The  ehief  justice 
and  Mr.  Justice  O'Niell  were  of  opinion 
that  the  case  should  be  remanded  to  the 
trial  court,  we  presume  upon  the  ground 
just  stated.  Probably  the  majority  of 
the  supreme  court  thought  that  it  was  so 
plain  on  the  uncontroverted  facts  that  the 
case  was  within  the  principle  of  the 
Myles  Salt  Co.  Case  that  to  remand  it 
would  be  an  empty  form, — a  mere  conces- 
sion to  technicality.  It  may  turn  out  so, 
but  we  do  not  see  in  the  record  an  abso- 
lute warrant  for  the  assumption,  .and 
therefore  cannot  be  sure  that  the  defend- 
ant's rights  are  protected  without  giving 
him  a  chance  to  put  his  evidence  in. 

[320]  The  question  remains  whether 
the  writ  of  error  can  be  maintained.  The 
record  discloses  the  facts  but  does  not 
disclose  the  claim  of  right  under  the  14th 
Amendment  until  the  assignment  of  errors 
filed  the  day  before  the  chief  justice  of 
the  state  granted  this  writ.  Of  course 
ordinarily  that  would  not  be  enough.  But 
when  the  act  complained  of  is  the  aet  of 
the  supreme  court,  done  unexpectedly  at 
the  end  of  the  proceediz|g,  when  the  plain- 
tiff in  error  no  longer  had  any  right  to 
add  to  the  record,  it  would  leave  a  serious 
gap  in  the  remedy  for  infraction  of  con* 
stitutional  rights  if  the  party  aggrieved 
in  such  a  way  could  not  come  here.  The 
defendant  was  not  bound  to  contemplate 
a  decision  of  the  case  before  his  evidence 
was  heard,  and  therefore  was  not  bound 
to  ask  a  ruling  or  to  take  other  precau- 
tions in  advance.  The  denial  of  rights 
given  by  the  14th  Amendment  need  not 
be  by  legislation.    Home  Teleph.  &  Teleg. 
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Co.  V.  Los  Angeles,  227  U.  8.  278,  57 
L.  ed.  510,  33  Sup.  Ct.  Rep.  312.  It  ap- 
pears that  shortly  after  the  supreme  court 
had  declined  to  entertain  the  petition  for 
rehearing  the  plaintiff  in  error  brought 
the  claim  of  constitutional  right  to  the 
attention  of  the  chief  justice  of  the  state 
by  his  assignment  of  errors.  We  do  not 
see  wliat  more  he  could  have  done. 
Judgment  reversed. 


ERIE  RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

EVELYN  J.  PURUCKER,  Adminiatratrix 
of  Byron  B.  Marietta,^  Deceased. 

(See  S.  C.  Reporter's  ed.  320-325.) 

Trial   —   requested    instruction    —   as- 
sumed risk  —  employers'  liability. 

1.  A  requested  charge  in  au  action 
against  a  railway  company  to  recover  for 
the  death  of  a  section  man  who  was  run 
over  by  an  engine  while  on  his  way  to  report 
for  work,  that  if,  for  his  own  convenience,  he 
voluntarily  went  along  the  tracks  of  the  rail- 
road, and  this  railroad  was  being  at  the  time 
used  and  operated  as  a  highway  of  inter- 
state commerce,  he  assumed  the  risk  and 
danger  of  so  using  the  tracks, — was  proper- 
ly refused,  where  such  request  failed  to  call 
attention  to  the  circumstances  under  which 
the  testimony  tended  to  show  he  was  using 
the  tracks  at  the  time,  and  the  knowledge 
of  conditions  which  should  have  been  taken 
into  consideration  in  order  to  attribute  as- 
Bumption  of  risk  to  him,  and  failed  to  take 
into  account  the  undisputed  testimony  that 
the  engine  ran  into  him  without  signal  or 
warning. 

[For  other  cases,  see  Trial,  VII.  d,  in  Digest 
Sup.  Ct.  1908.] 

Trial   —   requested    instruction    —   as- 
sumed risk  —  employers*  liability. 

2.  The  trial  court  properly  refused  a  re- 
quested instruction,  in  an  action  against  an 
interstate  railway  carrier  to  recover  for  the 
death  of  a  section  man  who  was  run  over  by 
an  enffine  on  his  way  to  report  for  work, 
that  if,  in  the  getting  off  from  the  track  on 
which  he  saw  a  train  approaching,  he  could, 

1  Death  of  Byron  B.  Marietta,  the  defend- 
ant in  error  herein,  suggested,  and  the  ap- 
pearance of  Evelyn  J.  Purucker,  adminis- 
tratrix, as  the  party  defendant  in  error 
herein,  filed  and  entered  October  0,  1916,  on 
motion  of  Mr.  N.  M.  Wolfe,  in  behalf  of 
counsel  for  the  defendant  in  error. 


with  safety  and  reasonable  convenience,  have 
stepped  away  from  the  tracks,  and  by  his 
own  choice  stepped  on  a  parallel  track  and 
was  struck  by  a  train  on  that  track,  he  as- 
sumed the  risk  of  such  choice.  Such  request 
did  not  cover  the  elements  of  assumed  risk, 
and  was  more  properly  applicable  to  the 
defense  of  contributory  negligence. 
[For  other  cases,  see  Trial,  VII.  d,  in  Digest 
Sap.  Ct.  1908.] 

[No.  211.] 

Argued  April   23,   1917.    Decided  June  4, 

1917. 

IN  ERROR  to  the  Court  of  Appeals  of 
Richland  County  in  the  State  of  Ohio 
to  review  a  judgment  which  afi&rmed  a 
judgment  of  the  Court  of  Common  Pleas 
of  that  county  in  favor  of  plaintiff  in  a 
personal-injury  action  brought  by  a  sec- 
tion man  against  an  interstate  railway 
company.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  0.  £.  McBride  argued  the  canse, 
and,  with  Mr.  N.  M.  Wolfe,  filed  a  brief 
for  plaintiff  in  error. 

Mr.  W.  S.  Kerr  argued  the  cause  and 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

Byron  B.  Marietta  brought  this  suit 
against  the  Erie  Railroad  Company,  to 
recover  damages  for  injuries  aUeged  to 
have  been  caused  to  him  by  the  negligence 
of  the  company.  He  died  pending  this 
proceeding  in  error  and  the  case  was  re- 
vived in  Uie  name  of  his  administratrix. 
Marietta  was  what  is  known  as  a  section 
man  in  the  employ  [322]  of  the  com- 
pany, and  had  been  such  for  a  period  of 
about  four  weeks  before  the  injury  hap- 
pened. It  was  his  duty  to  work  on  the 
track  of  the  company  wherever  directed 
by  the  section  foreman  on  the  section 
extending  from  Pavonia,  in  Richland 
county,  Ohio,  westward  for  a  distance 
of  several  miles.  The  Erie  Railroad  Com- 
pany was  engaged  in  both  interstate  and 
intrastate  commerce.  The  testimony 
shows  that  it  was  customary  for  the  sec- 
tion foreman  to  direct  Marietta  where  to 
work  and  to  tell  him  on  the  previous 
day  where  to  report  for  work  on  the  fol- 


Note. — Generally,  as  to  a  servant's  as- 
sumption of  risk — see  notes  to  Pidcock  v. 
Union  P.  R.  Co.  1  L.R.A.  131;  Foley  v. 
Pettee  Mach.  Works,  4  L.R. A.  51 ;  How- 
ard V.  Delaware  &  H.  Canal  Co.  6  L.R.A. 
76;  Hunter  v.  New  York,  0.  &  W.  R.  Co. 
.6  L.B.A.  246;  Geor^a  P.  R.  Co.  v. 
f,J2  KB Jl.  342 ;  Kehler  v.  Schwenk, 


13  L.R.A.  374;  and  Southern  P.  Co.  v. 
Seley,  38  L.  ed.  U.  S.  391. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers'  Lia- 
bility Act — see  notes  to  Lamphere  v.  Ore- 
gon R.  &  Nav.  Co.  47  L.R.A.(N.S.)  38, 
and  Seaboard  Air  Line  R.  Co.  v.  HortoOi 
L.R.A.1915C,  47. 
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lowing  day.  On  the  day  before  the  injury 
was  incurred,  he  was  directed  by  the  fore- 
man to  report  at  a  point  on  the  section 
about  a  quarter  of  a  mile  east  of  a  certain 
tower,  located  upon  the  defendant's  track. 
Early  on  the  morning  of  the  day  of  the 
injury,  he  started  from  his  residence  to 
report  to  the  foreman  accordingly.  It 
appears  that  at  and  near  the  place  of 
injury  the  company  has  a  double  track; 
that  the  north  track  is  used  for  trains 
going  west  and  the  south  track  for  trains 
going  east;  that  the  plaintiff,  in  going  to 
the  place  designated,  went  upon  the  south 
track  and  was  wallong  eastwardly,  when 
a  passenger  train  bound  east  came  upon 
this  track,  and  to  get  out  of  the  way 
of  it  he  stepped  over  upon  the  north  or 
west-bound  track;  that  while  walking  on 
that  track  he  was  struck  and  run  over  by 
an  engine  which  was  running  backward 
and  in  the  opposite  direction  from  that 
in  which  trains  ordinarily  ran  upon  the 
north  track.  Hiis  engine  had  been  de- 
tached from  a  train  of  cars  and  after 
pushing  another  train  up  a  grade  on  the 
west-bound  track  was  returning  to  its 
own  train  at  the  time  of  the  injury. 
Marietta  testified  that  he  had  no  warning 
and  did  not  see  the  approaching  engine, 
owing  to  steam  and  smoke  from  the  pas- 
senger train,  which  had  just  passed  upon 
the  other  track.  The  engineer  and  fire- 
man of  the  backing  engine  testified  that 
they  did  not  see  Marietta  until  after  he 
was  run  over  by  the  engine,  and  gave  no 
signal  or  warning  of  its  approach. 

[823]  The  case  was  brought,  and  by 
the  state  court  was  tried,  under  the  state 
law.  No  objection  reviewable  in  this 
court  involves  the  correctness  of  the 
charge  of  the  trial  court  submitting  the 
questions  of  negligence  and  contributory 
negligence  to  the  jury.  The  company 
brings  the  case  here  because  it  contends 
that  it  alleged  and  showed  that  it  was 
an  interstate  railroad,  engaged  in  the  car- 
riage of  freight  and  passengers  between 
states,  and  that  the  train  of  cars  from 
which  the  engine  which  struck  Marietta 
was  detached  and  to  which  it  was  return- 
ing was  engaged  in  interstate  commerce; 
that  inasmuch  as  he  was  a  section  man  or 
track  man,  employed  to  work  upon  the 
track  of  an  interstate  railroad,  and  was 
proceeding  to  his  work  at  the  time  of  his 
injury,  both  parties  were  engaged  in  in- 
terstate commerce  and  the  Federal  Em- 
ployers' Liability  Act  applied  to  the  case, 
and  that  because  of  the  refusal  of  the 
trial  court  to  charge  as  to  assumption  of 
risk,  the  company  was  deprived  of  the 
benefit  of  that  defense. 

The  court  of  appeals  treated  the  case 
61  L.  ed. 


as  one  controlled  by  the  state  law,  and 
held  that  the  Employers'  Liability  Act  did 
not  apply,  as,  in  its  view.  Marietta  was 
not  engaged  at  the  time  of  his  injury  in 
interstate  commerce,  and  affirmed  the  rul- 
ing of  the  trial  court  in  refusing  the  two 
requests  to  charge  which  are  the  basis  of 
the  assignments  of  error  in  this  court. 
These  requests  were:  (1)  "If  the  plain- 
tiff, for  Ms  own  convenience,  voluntarily 
went  along  the  tracks  of  the  railroad,  and 
this  railroad  was  being  at  the  time  used 
and  operated  as  a  highway  of  interstate 
commerce,  he  assumed  the  risk  and  danger 
of  so  using  the  tracks;"  and  (2)  ''If  the 
plaintiff,  in  getting  off  the  track  on 
which  he  saw  a  train  approaching,  could 
with  safety  and  reasonable  convenience 
have  stepped  to  the  right  or  south  of  such 
track,  and  by  his  own  choice  stepped  on 
a  parallel  track  and  was  struck  by  a  train 
on  such  parallel  track,  he  assumed  the 
risk  of  such  choice."  The  [824]  refusal 
to  give  these  requests  raises  the  only 
Federal  question  in  the  case. 

Conceding,  without  deciding,  that  the 
Federal  Employers'  Liability  Act  applied 
to  the  circumstances  of  this  case,  neverthe- 
less the  two  requests  were  properly  re- 
fused. A  request  to  charge  must  be  cal- 
culated to  give  the  jury  an  accurate  un- 
derstanding of  the  law  having  reference 
to  the  phase  of  the  case  to  which  it  is 
applicable.  Norfolk  &  W.  R.  Co.  v. 
Earnest,  229  U.  S.  115,  119,  57  L.  ed. 
1098,  1100,  Ann.  Cas.  1914C,  172,  33 
Sup.  Ct.  Rep.  654.  The  first  request 
simply  asked  a  broad  charge  that  if  the 
plaintiff  voluntarily,  for  his  own  con- 
venience, went  upon  the  tracks  of  the 
railroad,  and  the  railroad  was  at  the  time 
being  used  and  operated  as  a  highway  of 
interstate  commerce,  he  assumed  the  risk 
and  danger  of  so  using  the  tracks.  This 
request  omitted  elements  essential  to  make 
assumption  of  risk  applicable  to  the  case. 
It  failed  to  call  attention  to  the  circum- 
stances under  which  the  testimony  tended 
to  show  the  plaintiff  was  using  the  tracks 
at  the  time,  and  the  knowledge  of  condi- 
tions which  should  have  been  taken  into 
consideration  in  order  to  attribute  as- 
sumption of  risk  to  him.  It  failed  to 
take  into  account  the  undisputed  testi- 
Diony  that  the  engine  ran  into  Marietta 
without  signal  or  wamiug  to  him.  Under 
such  circumstances  the  injured  man  would 
not  assume  the  risk  attributable  to  the 
negligent  operation  of  the  train,  if  the 
jury  found  it  to  be  such,  unless  the  conse- 
quent danger  was  so  obvious  that  an  or- 
dinarily prudent  person  in  his  situation 
would  have  observed  and  appreciated  it. 

Chesapeake  &  0.  B.  Co.  v.  De  Atley,  241 
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U.  S.  310,  313,  314,  60  L.  ed.  1016, 1020, 
36  Sup.  Ct.  Rep.  564;  Chesapeake  &  0. 
R.  Co.  V.  Proffitt,  241  U.  S.  462,  468,  60 
L.  ed.  1102,  1106,  36  Sup.  Ct  Rep.  620, 
and  cases  cited. 

The  second  request  pertained  to  the 
conduct  of  the  plaintiff,  in  view  of  the 
particular  situation,  and  what  he  should 
have  done  to  protect  his  safety,  consider- 
ing his  danger  at  the  time,  and  is  open  to 
the  same  objections.  This  request  did 
not  cover  the  elements  of  assumed  risk 
[325]  and  was  more  properly  applicable 
to  the  defense  of  contributory  negligence, 
concerning  which  the  court  must  be  pre- 
sumed to  have  given  proper  instructions 
to  the  jury. 

Affirmed. 


FARMERS  IRRIGATION  DISTRICT,  Wil- 
Ham  Holden  et  al.,  Board  of  Directors  of 
the  Farmers  Irrigation  District,  Plffs.  in 
Err., 

V. 

STATE  OF  NEBRASKA  ON  THE  RELA- 
TION OF  PETER  O'SHEA. 

(See  S.  C.  Reporter's  ed.  325-332.) 

Constltntional  law  —  dne  process  of  law 
—  taking  private  property  wlthont 
compensation  —  compelling  construc- 
tion of  bridge  over  irrigation  canal. 

1.  The  property  of  an  irrigation  district 
incorporated  under  Neb.  Laws  1805,  p.  269, 
with  the  power  of  eminent  domain,  was  not 
taken  without  compensation,  contrarv  to  U. 
S.  Const.  14th  Amend.,  when  the  highest 
court  of  the  state  held  that,  as  one  of  the 
conditions  of  this  grant  of  power,  it  was 
obligated  to  build  a  bridge  over  its  irriga- 
tion canal  for  the  benefit  of  a  purchaser  of 
the  lands  on  both  sides  of  the  canal,  al- 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 

5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.B.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  8.  865. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gener- 
ally— see  note  to  Louisville  Safety  Vault 

6  T.  Co.  V.  Louisville  &  N.  B.  Co.  14 
L.B.A.  579. 

On  duty  as  to  establishment  and  main- 
tenance of  bridges  over  canals  or  ditches 
for  use  of  adjoining  owners — see  notes  to 
Mullen  V.  Lake  Drummond  Canal  ft  Wa- 
ter Co.  61  L.B.A.  865,  and  State  ex  rel. 
O'Shea  v.  Farmers'  Irrig.  Dist.  L.B.A. 
1915E,  687. 
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though  the  district  had  not  been  obliged  to 
exercise  the  power  of  eminent  domain  to 
obtain  the  canal  in  question,  being  the  sac> 
cessor  in  title  in  tlie  ownership  of  snch 
canal  to  a  corporation  which  had  caus<Ki  the 
canal  to  be  constructed  over  and  across  land 
which  it  then  owned. 

[For  other  cases,  see  Constitotional  Law,  rv. 
b,  4,  in  Digest  Sap.  Ct.  1908.] 

Constitutional  law  —  equal  protection  of 
the  laws  —  bridge  over  irrigation 
canal. 

2.  Owners  of  irrigation  canals  are  not 
denied  the  equal  protection  of  the  laws,  con- 
trary to  U.  S.  Const.  14th  Amend.,  merely 
because  thev  are  required  l)y  Neb.  Rev.  Stat. 
1013,  §  3438,  to  build  bridges  for  the  ben- 
efit of  adjacent  landowners,  while  no  such 
obligation  is  imposed  upon  owners  of  canals 
constructed  for  other  uses. 
[For  other  cnscs,  see  Constitutional  Law,  IT. 
a,  1,  in  Digest  Sup.  Ct.  1908.] 

[No.  215.] 

Submitted  April  25,  1017.   Decided  June  4, 

1917. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Nebraska,  to  review  a  judg- 
ment which,  reversing:  a  judgment  of  the 
District  Court  for  Scotts  Bluff  County, 
in  that  state,  granted  a  peremptory  writ 
of  mandamus  to  compel  an  irrigation  dis- 
trict to  build  a  bridge  over  its  irrigation 
canal  for  the  benefit  of  an  adjacent  land- 
owner.   Affirmed. 

See  same  ca.sc  below,  98  Neb.  239, 
L.R.A.1915E,  687,  152  N.  W.  372. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  A.  Wright  submitted  the 
cause  for  plaintiffs  in  error: 

The  Supreme  Court  of  the  United 
States,  in  considering  whether  a  state  stat- 
ute is  contrary  to  the  Constitution  of  the 
United  States,  must  accept  the  construc- 
tion placed  upon  the  statute  by  the 
state's  supreme  court. 

Smiley  v.  Kansas,  196  U.  S.  447,  49 
L.  ed.  546,  25  Sup.  Ct.  Rep.  289;  Gate- 
wood  V.  North  Carolina,  203  U.  S.  531, 
51  L.  ed.  305,  27  Sup.  Ct.  Rep.  167; 
Louisville  &  N.  R.  Co.  v.  Kentucky,  183 
U.  S.  503,  46  L.  ed.  298,  22  Sup.  Ct. 
Rep.  95. 

Any  statute  of  the  state  which  au- 
thorizes the  taking  of  A's  property  and 
giving  the  same  to  B  for  B's  private  use 
is  contrary  to  the  14th  Amendment  of 
the  Constitution  of  the  United  States, 
and  deprives  A  of  his  property  without 
due  process  of  law. 

Missouri  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct. 
Rep.  130 ;  Kaukauna  Water  Power  Co.  r. 
Green  Bay  &  M.  Canal  Co.  142  U.  S. 
254,  35  L.  ed.  1004,  12  Sup.  Ct,  Rep. 
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173;  Citizens  Sav.  &  L.  Asso.  v.  Topeka, 
20  Wall.  665,  22  L.  ed.  465;  Vetter  v. 
Broadhurst,  —  Neb,  — ,  L.R.A. — ,  — ,  160 
N.  W.  109;  Wei  ton  v.  Dicksoq,  38  Neb. 
767,  22  L.R.A.  496,  41  Am.  St.  Rep.  771, 
57  N.  W.  559. 

Section  3438  of  Neb.  Rev.  Stat.,  as  con- 
stmed  by  the  supreme  court  of  the  state 
of  Nebraska,  takes  private  property  for 
))rivate  purposes  and  is  therefore  con- 
trary to  the  14th  Amendment  of  the  Con- 
stitution. 

Chicago,  M.  ft  St  P.  R.  Co.  v.  Wis- 
consin, 238  U.  S.  491,  59  L.  ed.  1423, 
L.R.A.1916A,  lias,  P.U.R.1915D,  706,  35 
Sup.  Ct.  Rep.  869;  Great  Northern  R. 
Co.  V.  Minnesota,  238  U.  S.  340,  59  L.  ed. 
1337,  P.U.R.1915D,  701,  35  Sup.  Ct.  Rep. 
753;  Missouri  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489, 17  Sup.  Ct.  Rep. 
130;  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct. 
Rep.  565;  Eubank  v.  Richmond,  226  U. 
S.  137,  57  L.  ed.  156,  42  L.R.A.(N.S.) 
1123,  33  Sup.  Ct.  Rep.  76,  Ann.  Cas. 
1914B,  192;  Cole  v.  LaGrange,  113  U.  S. 
1,  28  L.  ed.  896,  5  Sup.  Ct.  Rep.  416. 

Any  statute  which  authorizes  the  taking 
of  private  property  and  does  not  provide 
payment  of  compensation  is  null  and 
void,  as  contrary  to  the  14th  Amendment 
of  the  Constitution,  which  prohibits  the 
taking  of  property  without  due  process 
of  law. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  22(J,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581;  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187; 
Long  Island  Water  Supply  Co.  v.  Brook- 
lyn, 166  U.  S.  685,  41  L.  ed.  1165,  17 
Sup.  Ct.  Rep.  718;  Missouri  P.  R.  Co.  v. 
Nebraska,  217  U.  S.  196,  54  L.  ed.  727,  30 
Sup.  Ct.  Rep.  461, 18  Ann.  Cas.  989. 

Section  3438  of  Neb.  Rev.  Stat,  for 
the  year  1913  arbitrarily  discriminates 
against  the  owners  of  irrigation  canals 
in  requiring  them  to  build  bridges  for 
private  parties,  and  thereby  deprives  the 
plaintiff  in  error  of  the  equal  protection 
of  the  law,  such  statute  not  requiring  such 
bridges  to  be  built  by  the  owners  of  simi- 
lar watercourses  not  used  for  irrigation. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165 
U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct  Rep. 
30 ;  Southern  R.  Co.  v.  Greene,  216  U.  S. 
400,  54  L.  ed.  536,  30  Sup.  Ct.  Rep.  287, 
17  Ann.  Cas.  1247;  Yick  Wo  v.  Hopkins, 


V.  Farmers  &  M.  Irrig.  Co.  59  Neb.  1,  80 

N.  W.  52. 

Mr.  Thomas  M.  Morrow  submitted  the 
cause  for  defendant  in  error.  Mr.  WU- 
Uam  Morrow  was  on  the  brief : 

The  Farmers  Irrigation  District  ac- 
quired a  right  of  way  for  a  canal  and 
nothing  more,  and  the  manner  in  which 
it  acquired  the  same  is  immaterial. 

Mattice  v.  Chicago  G.  W.  R.  Co.  130 
Iowa,  749, 107  N.  W.  949;  33  Cyc.  166. 

Without  statutory  authority  irrigation 
districts  could  not  exist,  and  without  the 
right  of  eminent  domain  it  would  be  im- 
practicable, if  not  impossible,  for  an  in- 
dividual or  a  corporation  to  engage  in 
the  business  of  irrigation.  The  right  to 
exist  as  an  irrigation  district  and  the 
right  of  eminent  domain  are  privileges 
which  the  legislature  might  grant  or 
withhold  at  its  pleasure.  The  legislature, 
having  thct  power  to  withhold  these  privi- 
leges, had  the  power  to  prescribe  the 
conditions  upon  which  they  should  be  ex- 
ercised. The  statutes  authorizing  the  for- 
mation of  irrigation  districts  and  govern- 
ing the  business  which  they  are  au&orized 
to  transact  granted  such  districts  certain 
privileges  and  imposed  upon  them  certain 
obligations,  among  which  was  the  con- 
struction of  bridges  for  the  benefit  of 
those  owning  land  on  both  sides  of  the 
district  ditch,  and  the  acceptance  of  the 
pririleges  granted  constituted  an  accep- 
tance of  the  obligations  imposed.  The 
district  could  not  accept  the  benefits 
granted  and  reject  the  burdens  imposed 
by  those  statutes. 

Richmond,  F.  &  P.  R.  Co.  v.  Richmond, 
96  U.  S.  521,  24  L.  ed.  734;  Mattice  v. 
Chicago  G.  W.  R.  Co.  supra;  White  v. 
Missouri,  K.  &  T.  R.  Co.  26  Okla.  232, 
110  Pac.  48;  New  York  &  N.  E.  R.  Co. 
V.  Railroad  Comrs.  162  Mass.  81, 38  N.  E. 
27;  Buffalo  Stone  &  Cement  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.  130  N.  Y.  152, 
29  N.  E.  121;  State  v.  Mason  City  &  Ft. 
D.  R.  Co.  85  Iowa,  516,  52  N.  W.  490. 

The  irrigation  statutes  of  the  state  of 
Nebraska,  including  the  section  requiring 
the  construction  of  bridges,  entered  into 
and  formed  part  of  the  diarter  of  the 
Irrigation  District,  and  constituted  a  con- 
tract between  the  district  and  the  state 
and  all  parties  owning  land  on  each  side 
of  its  canal. 

2  Thomp.  Corp.  2d  ed.  §  1973,  p.  1062; 
1  Thomp.  Corp.  2d  ed.  §§  172,  316,  pp. 
180,  350 ;  Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  596,  45  L.  ed.  687,  21  Sup.  Ct. 
Rep.  493;  Hawthorne  v.  Calef,  2  Wall. 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  j  10,  17  L.  ed.  776;  DanviDe  v.  Danville 
Rep.  1064;  State  ex  rel.  Dawson  County  Water  Co.  178  111.  299,  69  Am.  St.  Ren. 
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304,  63  N.  E.  118;  People  ex  rel.  Pea- 
body  V.  Chicago  Gas  Trust  Co.  130  III. 
268,  8  L.R.A.  497,  17  Am.  St.  Rep.  319, 
22  N.  E.  798;  Cliicago  Union  Traction 
Co.  V.  Chicago,  109  111.  579,  65  N.  E. 
470. 

The  irrigation  district  had  no  vested  in- 
terest in  the  construction  of  the  statute 
under  consideration.  Therefore,  the  con- 
struction placed  upon  said  statute  by  the 
Nebraska  supreme  court  did  not  render  it 
unconstitutional. 

Munn  V.  lUinoia,  94  U.  S.  113,  134,  24 
L.  ed.  77,  87;  Hurtado  v.  California,  110 
U.  S.  516,  532,  28  L.  ed.  232,  237,  4  Sup. 
Ct.  Rep.  Ill,  292;  Buttfield  v.  Stranahan, 
192  U.  S.  470,  493,  48  L.  ed.  525,  534, 
24  Sup.  Ct.  Rep.  349;  Martin  v.  Pitts- 
burg &  L.  E.  R.  Co.  203  U.  S.  284,  294, 
51  L.  ed.  184,.  191,  27  Sup.  Ct.  Rep.  100, 
8  Ann.  Cas.  87;  Chicago  &  A.  R.  Co.  v. 
Tranbarger,  238  U.  S.  67,  76,  59  L.  ed. 
1204,  1210,  35  Sup.  Ct.  Rep..  678. 

The  Farmers  Irrigation  District  is  a 
public  corporation,  created  for  a  public 
purpose;  to  wit,  to  furnish  water  to  be 
usefully  and  beneficially  applied  to  the 
irrigation  of  lands  within  the  district. 

Lincoln  &  D.  C.  Img.  Dist.  v.  McNeal, 
60  Neb.  613,  83  N.  W.  847 ;  Alfalfa  Irrig. 
Dist.  V.  Collins,  46  Neb.  411,  64  N.  W. 
1086;  Fallbrook  Irrig.  Dist.  v.  Bradlev, 
164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct. 
Rep.  56;  Tulare  Irrig.  Dist.  v.  Shepard, 
185  U.  S.  1,  46  L.  ed.  773,  22  Sup.  Ct. 
R«p.  531. 

Even  if  the  statute  requiring  the  con- 
struction of  bridges  were  not  in  existence 
when  the  Farmers  Irrigation  District  was 
organized  or  when  it  acquired  the  canal, 
and  the  district  had  not  voluntarily  as- 
sumed the  obligation  imposed  thereby, 
still,  the  legislature  might,  in  the  exer- 
cise of  the  police  power  of  the  state,  en- 
act and  enforce  such  a  statute  without 
violating  any  provision  of  the  Federal 
Constitution. 

Chicago  &  A.  R.  Co.  y.  Tranbarger,  238 
U.  S.  67,  76,  77,  59  L.  ed.  1204,  1210, 
1211,  35  Sup.  Ct.  Rep.  678;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Minneapolis,  232  U.  S. 
430,  438,  58  L.  ed.  671,  674,  34  Sup.  Ct. 
Rep.  400;  St.  Louis  &  S.  F.  R.  Co.  v. 
Mathews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243;  Minneapolis  &  St. 
L.  R.  Co.  V.  Emmons,  149  U.  S.  364,  37 
L.  ed.  769,  13  Sup.  Ct.  Rep.  870;  Min- 
neapolis &  St.  L.  R.  Co.  V.  Beckwith, 
129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct. 
Rep.  207. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 
Peter  O'Shea  filed  his  petition  in  the 
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district  court  of  Scotts  BiuS.  county,  Ne- 
braska, alleging,  among  other  things,  that 
the  Fannei's  Irrigation  District  is  a  cor- 
poration ^  organized  and  existing  under 
and  by  virtue  of  an  act  to  provide  for 
the  organization  and  government  of  ir- 
rigation districts,  and  to  provide  for  ac- 
quiring the  right  of  way  to  build  irriga- 
tion ditches  or  canals,  and  other  property, 
for  the  dividing  of  certain  portions  of 
the  territory  of  the  state  of  Nebraska  in- 
to irrigation  districts,'  and  for  the  pur- 
pose of  buying  irrigating  canals  already 
constructed,  or  partially  constructed,  and 
pa3ring  for  the  same;  that  the  Farmers 
Irrigation  District  is  the  owner  of  an  ir- 
rigation canal  in  Scotts  Bluff  county,  Ne- 
braska, which  canal  intersects  certain  de- 
scribed real  estate  owned  by  the  relator; 
that  that  portion  of  this  real  estate  lying 
north  of  the  right  of  way  of  the  canal 
does  not  abut  upon  any  public  highway, 
nor  has  the  relator  any  private  way  from 
this  real  estate  lying  north  of  the  canal 
to  any  highway;  that  the  only  convenient 
way  by  which  the  real  estate  on  the  north 
side  of  the  canal  can  be  used  with  that 
on  the  south  side  is  to  construct  a  bridge 
across  the  canal;  that  that  portion  of 
the  land  lying  south  of  the  canal  abuts 
upon  a  public  highway,  but  that  portion 
lying  north  of  the  ri^t  of  way  of  the 
canal  is  completely  cut  off  from  any  pub- 
lic highway,  because  of  the  fact  that  the 
canal  forms  an  impassable  barrier  unless 
a  bridge  is  constructed  over  the  same; 
that  the  portion  of  said  real  estate  north 
of  said  [327]  canal  is  a  quarter  of  a 
mile  from  the  east  side  of  the  same  to  a 
public  highway,  and  is  also  a  distance  of 
a  quarter  of  a  mile  from  the  west  side 
of  said  real  estate  to  a  public  highway, 
and  is  also  a  distance  of  one-half  mile 
from  the  north  side  of  the  same  to  a 
public  highway,  without  any  private  way 
leading  to  any  highway,  and  the  lands 
between  the  east,  west,  and  north  side  of 
said  real  estate,  and  the  public  highways, 
are  held  in  private  ownership;  that  it  is 
necessary  for  the  free  and  conveni&it  use 
of  the  lands  on  both  sides  of  the  canal  by 
the  owner  thereof  that  the  owner  of  the 
canal  erect  a  suitable  and  convenient 
bridge  across  the  canal;  that  demand  has 
been  made  upon  the  respondents  to  erect 
a  bridge  across  the  canal  at  a  point  to  be 
indicated  by  the  relator  on  these  premises, 
and  that  respondents  have  refused  to  erect 
such  bridge ;  that  the  owner  of  the  prem- 
ises has  no  way  of  ingress  and  egress 
from  that  portion  of  the  premises  lying 
north  of  the  right  of  way  of  the  canal  ex- 
cept  through    the   private   property   of 

others.     Wherefore,  relator  prayed  that 
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an  alternative  writ  of  mandamus  issue 
to  the  respondents,  commanding  them 
forthwith  to  erect  a  suitable  and  con- 
venient wagon  bridge  over  the  canal  at 
a  point  to  be  designated  by  the  relator, 
or  to  show  cause  why  a  peremptory  writ 
of  mandamus  should  not  issue. 

The  alternative  writ  of  mandamus  was 
issued  as  prayed  for,  and  the  respondents 
thereupon  appeared  and  answered,  alleg- 
ing that  in  and  prior  to  the  year  1906 
the  land  on  both  sides  of  the  canal  was 
owned  by  the  Tri-State  Land  Company; 
that  said  Tri-State  Land  Company  whUe 
the  owner  of  said  land  caused  an  irriga- 
tion ditch  or  canal  to  be  constructed  over 
and  across  .^he  same,  which  irrigation 
ditch  is  the  same  now  owned  by  the  Farm- 
ers Irrigation  District,  the  Tri-State  Land 
Company  originally  being  the  owner  of 
both  the  land  and  the  irrigation  ditch; 
that  thereafter  the  Tri-State  Land  Com- 
pany sold  and  conveyed  the  canal  to- 
gether with  the  right  of  way  to  the  [S281 
Farmers  Mutual  Canal  Company,  and 
the  latter  company  thereafter  sold  and 
conveyed  the  canal  and  the  right  of  way 
to  the  respondent,  the  Farmers  Irrigation 
District,  which  now  holds  the  same;  that 
the  Tri-State  Land  Company  treated  the 
parcel  of  land  lying  north  of  the  canal 
and  the  parcel  lying  south  of  the  canal 
as  two  separate  tracts  and  parcels  of 
lands;  that  the  Tri-State  Land  Company 
conveyed  these  tracts  at  different  times 
and  as  separate  parcels  to  the  relator, 
Peter  O'Shea,  and  that  O^Shea  purchased 
the  lands  after  the  construction  of  the 
irrigation  canal  and  at  different  times  as 
two  separate  and  distinct  tracts  of  land, 
divided  from  each  other  by  the  right  of 
way  and  canal  of  the  Farmers  Mutual 
Canal  Company;  and  that  therefore  the 
rights  of  the  relator,  O'Shea,  are  derived 
from  and  through  the  Tri-State  Land 
Company,  and  that  he  has  no  g^reater  or 
other  right  in  the  premises  than  the  Tri- 
State  Land  Company  would  have. 

The  respondents  for  a  further  defense 
alleged  that  §  3438  of  the  Revised  Stat- 
utes of  the  state  of  Nebraska  for  the  year 
1913,  which  attempts  to  confer  the  right 
on  land  owners  under  certain  circum- 
stances to  compel  the  owners  of  irriga- 
tion canals  to  build  bridges  thereover,  is 
unconstitutional,  null,  and  void;  that  said 
section  deprives  the  respondent^  Farmers 
Irrigation  District,  of  its  property  with- 
out due  process  of  law  and  deprives  it  of 
equal  protection  of  the  laws,  and  is  class 
legislation  in  that  it  purports  to  require 
tl^  building  of  certain  bridges  only  by 
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the  owners  of  irrigation  canals,  apd  does 
not  apply  to  other  canals  of  similar 
nature  carrying  water,  such  as  drainage 
canals  and  miU  races. 

The  case  coming  to  trial,  it  was  or- 
dered by  the  court  that  a  peremptory  writ 
of  mandamus  be  denied  and  that  the  ac- 
tion be  dismissed.  Appeal  was  taken  to 
the  supreme  court  of  Nebraska,  which 
court  reversed  the  judgment  and  granted 
a  peremptory  writ  of  mandamus  (98  Neb. 
239,  L.R.A.1916E,  687,  152  N.  W.  372), 
and  a  writ  of  error  brings  the  case  to 
this  court. 

[820]  This  action  was  brought  under 
the  terms  of  §  3438,  Revised  Statutes  of 
Nebraska,  which  reads: 

^Any  person,  company,  corporation,  or 
association  constructing  a  ditch  or  canal 
through  the  lands  of  any  person,  com- 
pany, or  corporation  having  no  interest 
in  said  ditch  or  canal  shall  build  such 
ditch  or  canal  in  a  substantial  manner 
so  as  to  prevent  damage  to  such  land; 
in  all  cases  where  necessary  for  the  free 
and  convenient  use  of  lauds  on  both  sides 
of  the  ditch  or  canal  by  the  owner  or 
owners  of  such  lands,  the  owner  or  those 
in  control  of  such  ditch  shall  erect  sub- 
stantial and  convenient  bridges  across 
such  canal  or  ditch,  and  they  shall  erect 
and  keep  in  order  suitable  gates  at  the 
point  of  entrance  and  exit  of  such  ditch 
through  any  inclosed  field.'' 

It  appears  from  a  stipulation  between 
the  parties  to  this  case  that  during  the 
year  1906  the  Tri-State  Land  Company 
was  the  owner  of  the  lands  here  involved, 
and  that  during  that  year  it  constructed 
this  canal  over  the  lands;  that  afterwards, 
in  1909,  the  canal  and  right  of  way  were 
conveyed  to  the  Farmers  Mutual  Canal 
Company,  which  company,  on  the  17th 
day  of  December,  1912,  conveyed  the  same 
to  the  Farmers  Irrigation  District;  that 
on  April  25,  1910,  the  Tri-State  Land 
Company  conveyed  to  O'Shea  the  parcel 
of  luid  lying  north  of  the  canal,  and  on 
July  14,  1911,  the  parcel  of  land  lying 
south  of  the  canal,  and  that  these  are  the 
only  conveyances  under  which  O'Shea 
claims  title;  that  at  the  times  of  these 
conveyances  the  canal  was  fully  complet- 
ed, and  had  been  in  operation  a  number 
of  years,  the  canal  being  built  46  feet 
wide  on  the  bottom  with  a  carrying  ca- 
pacity of  at  least  7  feet  in  depth,  and 
constructed  by  excavating  to  a  depth  of 
about  3  feet  in  the  ground,  and  with 
banks  above  the  natural  surface  of  the 
ground  to  a  height  of  about  8  feet,  with 
a  slope  of  i  to  L 
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The  district  court  of  Scotts  Bluff 
county,  Nebraska,  held  that  the  portion 
of  the  land  occupied  by  the  right  of 
[330]  way  of  the  irrigation  canal  was 
never  owned  by  Peter  O'Shea,  and  for 
that  reason  denied  his  right  to  a  wi-it  of 
mandamus.  The  supreme  court  of  Ne- 
braska held  that  while  the  canal  was  built 
over  the  land  by  the  then  owner  of  the 
land,  nevertheless  under  the  statute  it  was 
the  duty  of  the  present  owner  of  the 
canal  to  build  the  bridge  required  by  the 
act. 

The  supreme  court  of  the  state  con- 
strued §  3438,  Revised  Statutes  of  Ne- 
braska 1913,  as  applicable  to  the  situation 
here  presented,  inasmuch  as  it  applies  to 
''all  cases,"  and  held  that  the  fact  that  the 
Tri-State  Land  Company,  when  the  canal 
was  constructed,  owned  the  land  upon 
which  it  was  built  and  on  both  sides  of 
the  canal,  did  not  relieve  the  Farmers  Ir- 
rigation District,  successor  in  title  to  the 
TrL-State  Land  Company  in  the  owner- 
ship of  the  canal,  from  the  statutory  ob- 
ligation to  buUd  the  bridge  at  the  instance 
of  one  who  subsequently  purchased  the 
adjacent  lands.  There  is  much  discussion 
of  the  meaning  of  the  statute  in  the  opin- 
ion of  the  court  with  which  we  have  noth- 
ing to  do  upon  this  writ  of  error.  The 
construction  of  the  state  statute  by  the 
highest  court  of  the  state  is  conclusive  in 
this  court. 

The  questions  here  to  be  decided  arise 
under  the  14th  Amendment  to  the  Federal 
Constitution,  it  being  contended  by  the 
plaintiffs  in  error  that  the  property  of 
the  Farmers  Lrigation  District  was  tak- 
en for  private  use  without  compensation, 
and  that  the  statute,  as  construed  by  the 
state  eonrt,  has  the  effect  to  deprive  it 
of  the  equal  protection  of  the  laws. 

The  Farmers  Irrigation  District  is  in- 
corporated under  a  statute  (Neb.  Laws 
1895,  pp.  269,  277)  which  gives  it  the 
right  to  enter  upon  any  land  in  the  dis- 
trict and  to  locate  the  line  for  any  canals 
and  necessary  branches  thereof,  and  to 
acquire,  either  by  purchase  or  condenma- 
tion,  all  lands  and  waters  and  other  prop- 
erty necessary  for  the  construction,  use, 
maintenance,  repair,  and  improvement 
[831]  of  the  canals  and  works,  lands 
for  reservoirs  for  the  storage  of  water. 
It  is  also  given  the  statutory  authority 
to  acquire  by  purchase  any  irrigation 
ditches,  canals,  or  reservoirs  already  con- 
structed. The  supreme  court  of  Nebras- 
ka, construing  this  statute  as  imposing 
the  obligation  to  build  bridges  for  the 
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benefit  of  adjacent  landowners,  and  read- 
ing the  same  in  connection  with  the  au- 
thority conferred  upon  the  corporation  to 
exercise  the  right  of  eminent  domain,  held 
that  the  company  must  take  the  burdens 
of  the  legislation  with  its  benefits,  and 
that  having  by  its  incorporation  accepted 
the  rights  conferred  under  the  statute  of 
its  creation,  it  must  exercise  them  within 
the  limitations  and  upon  the  conditions 
therein  named.  In  other  words,  it  was 
held  that  the  state  had  said  to  the  cor- 
poration of  its  own  creation:  "You  may 
have  the  right  to  appropriate  property 
to  the  public  use  which  you  are  author- 
ized to  serve,  but  when  the  canals  con- 
structed for  that  purpose  divide  land  so 
that  it  is  necessary  to  connect  the  several 
portions  tliereof  by  bridges,  you  shall 
construct  them  at  your  own  expense."  It 
is  familiar  law  that  a  state  may  impose 
conditions,  witliin  constitutional  limita- 
tions, upon  the  exercise  of  corporate  au- 
thority conferred  by  it.  The  slate  was 
not  obliged  to  confer  upon  this  corpora- 
tion the  sovereign  authority  to  take  prop- 
erty by  the  right  of  eminent  domain. 
When  it  did  so,  we  do  not  think  it  took 
the  property  of  the  corporation  without 
compensation  when  it  also  obliged  the  lat- 
ter to  comply  with  the  conditions  of  tins 
grant  of  power,  one  of  which  was  that  it 
should  construct  bridges  under  the  cir- 
cumstances now  presented. 

Nor  do  we  think  it  makes  any  differ- 
ence that  the  corporation  was  not  obliged 
to  exercise  the  power  of  eminent  domain 
to  obtain  this  particular  right  of  way. 
This  right  existed,  was  conferred  by  the 
state,  and  might  be  used  to  construct 
other  portions  of  the  canal  for  the  pur- 
poses intended.  In  this  construction  and 
application  of  the  legislation  [332]  of 
the  state  we  are  unable  to  find  the  taking 
of  property  without  compensation,  as  is 
contended  by  the  plaintiffs  in  error. 

As  to  the  denial  of  the  equal  protection 
of  the  laws,  this  court  has  frequently 
held  that  there  is  nothing  in  this  provi- 
sion of  the  14th  Amendment  to  prevent 
the  states  from  reasonable  classification 
of  subjects  for  legislative  action.  This 
statute  applies  equally  to  all  owners  of 
irrigation  canals.  The  fact  that  it  does 
not  embrace  canals  constructed  for  other 
uses  and  purposes  does  not  make  it  ob- 
noxious to  the  equal  protection  clause  of 
the  14th  Amendment. 

It  follows  that  the  judgment  of  the  Su- 
j  preme  Court  of  Nebraska  must  be  af- 
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ERIE  R.  CO.  V.  STONE. 


ERIE  RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

HENRY  M.  STONE  and  Clark  Noble,  Part- 
ners Doinf(  Business  under  the  Name  of 
Stone  &  Noble. 

(See  S.  C.  Reporter's  ed.  332-336.) 

Carriers  —  limiting  Ilaliility  —  notice  of 

claim. 

i.  A  stipulation  in  a  contract  for  an 
interstate  live-stock  shipment  conditioning 
any  liability  for  damages  upon  presentation 
of  the  claim  in  writing  to  the  terminal  car- 
rier Mitiiin  five  days  from  the  time  when 
the  stock  was  removed  from  the  cars  at 
destination  is,  as  a  matter  of  law,  valid  and 
reasonable. 
[For  other  cases,  see  Carriers,  II.  b,  7,  b,  to 

DlfireKt  Uup.  Ct.  1008.] 

Carriers  —  limiting  liability  —  agreed 
Talne  —  notice  of  claim  —  pabllshed 
tariffs. 

2.  A  shipper  of  live  stock  in  interstate 
commerce  is  bound  by  stipulations  in  the 
bill  of  lading  issued  pursuant  to  the  Act 
of  June  29,  1906  (34  SUt.  at  L.  586,  chap. 
3591,  Comp.  Stat.  1916,  §  8569),  in  con- 
formity with  the  carrier's  official  tariffs, 
classifications,  and  rules  duly  published  and 
filed  with  the  Interntate  Commerce  Commis- 
sion, limiting  liability  to  an  agreed  value  on 
which  a  reduced  rate  was  based,  and  con- 
ditioning^ any  liability  upon  the  giving  of 
written  notice  to  the  terminal  carrier  with- 
in five  days  after  the  stock  was  removed 
from  the  cars  at  destination. 
[For  other  cases,  see  Carriers,  11.  Ik  7,  b,  in 
Digest  Sup.  Ct.  1908.] 

[No.  254.] 
Argued  May  3,  1917.    Decided  June  4,  1917. 

IN  ERROR  to  the  Court  of  Appeals  of 
Crawford  County  in  the  state  of  Ohio 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Common  Pleas  Court  of 
that  county  for  the  recovery  by  the  ship- 
pers of  an  interstate  shipment  of  live 
stock  of  the  full  amount  of  the  damage, 


notwithstanding  a  stipulation  in  the  bill 
of  lading  limiting  liability  to  an  agreed 
value,  and  a  failure  to  comply  with  a  pro- 
vision in  such  bill  of  lading  respecting 
the  presentation  of  notice  of  claim.  Re- 
versed and  remanded  for  further  proceed- 
ings. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  E.  Onsliinc  argued  the 
cause,  and,  with  Messrs.  N.  M.  Wolfe  and 
C.  E.  McBride,  filed  a  brief  for  plaintiff 
in  error: 

As  the  schedules  on  file  with  the  Inter- 
state Commerce  Commission  provided- 
that,  to  secure  the  rate  at  which  these  in- 
terstate shipments  were  made,  they  must 
be  made  subject  to  the  five-day  notice 
clause,  the  reasonableness  of  that  clause 
is  not  open  to  attack  in  court,  or  other- 
wise than  in  a  direct  proceeding  before 
the  Interstate  Commerce  Commission. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  441,  61  L.  ed.  663, 
559,  27  Sup.  Ct.  Rep.  360,  9  Ann.  Cas. 
1076;  Robinson  v.  Baltimore  &  0.  R.  Co. 
222  U.  S.  506,  66  L.  ed.  288,  32  Sup.  Ct. 
Rep.  114;  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Min.  Co.  230  U.  S.  184, 197, 
57  L.  ed.  1446,  1461,  33  Sup.  Ct.  Rep. 
893,  Ann.  Cas.  1916A,  316;  Mitchell  Coal 
&  Coke  Co.  V.  Pennsylvania  R.  Co.  230  U. 
S.  247,  267,  57  L.  ed.  1472, 1476,  33  Sup. 
Ct.  Rep.  916;  Great  Northern  R.  Co.  v. 
O'Connor,  232  XJ.  S.  508,  515,  68  L.  ed. 
703,  706,  34  Sup.  Ct.  Rep.  380,  8  N.  C. 
C.  A.  63;  Boston  &  M.  R.  Co.  v.  Hooker, 
233  U.  S.  97,  58  L.  ed.  868,  LJI.A.1915B, 
450,  34  Sup.  Ct  Rep.  526,  Ann.  Cas. 
1915D,  593;  George  N.  Pierce  Co.  v. 
Wells  F.  &  Co.  236  U.  S.  278,  286,  69  L. 
ed.  576,  582,  35  Sup.  Ct  Rep.  351;  Louis- 
ville &  N.  R.  Co.  v.  MaxweU,  237  U.  S.  94, 
97,  59  U  ed.  863,  866,  L.R.A.1916E,  666, 
P.U.R.1915C,  300,  35  Sup.  Ct  Rep.  494; 
Southern  R.  Co.  v.  Preseott,  240  U.  S. 


Note. — As  to  rights  and  liabilities  of 
connecting  carriers — see  notes  to  Fox  v. 
Boston  &  M.  R.  Co.  1  L.R.A.  703;  Cros- 
san  V.  New  York  &  N.  E.  R.  Co.  3  L.R.A. 
766;  Hill  v.  Denver  &  R.  G.  R.  Co.  4 
L.R.A.  376;  International  &  G.  N.  R.  Co. 
V.  Tisdale,  4  L.R.A.  545;  Browning  v. 
Goodrich  Transp.  Co.  10  L.R.A.  415; 
Richmond  &  D.  R.  Co.  v.  Payne,  6  L.R.A. 
849;  Adams  Exp.  Co.  v.  Harris,  7  L.R.A. 
214;  ^filler  v.  South  Carolina  R.  Co.  9 
L.R.A.  833;  and  Roy  v.  Chesapeake  & 
0.  R.  Co.  31  L.R.A.(N.S.)  L 

On  reasoni'blencss  of  the  time  fixed  in 

a  cojitnu't  of  .shipment  of  live  stock  for 

presentalion  of  claim  for  damages — ^see 

notes  to  Wabash  R.  Co.  v.  Thomas,  7 
•  1  L.  ed. 


L.R.A.(N.S.)  1041,  and  Baldwin  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  L.R.A.1916D,  341. 

On  reasonableness  of  the  time  fixed  in 
a  contract  of  shipment  of  goods  or  live 
stock  for  bringing  action — see  note  to 
Cooke  v.  Northern  P.  R.  Co.  L.R.A. 
1916D,  350. 

On  removal  of  live  stock  from  carrier's 
premises  before  notice  of  claim  for  dam- 
ages, where  such  notice  is  given  in  time 
for  examination — see  note  to  Missouri,  K. 
&  T.  R.  Co.  V.  Davis,  24  L.R.A.(N.S.) 
866. 

On  notice  of  loss  or  injury  to  goods,  re- 
quired by  carrier's  contract  as  a  condition 
precedent — see  note  to  Hoye  v.  Pennsyl- 
vania R.  Co.  17  L.R.A.(N.S.)  642. 
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632,  638,  639,  60  L.  ed.  836,  839,  840,  36 
Sap.  Ct.  Rep.  469. 

As  matter  of  law,  the  five-day  notice 
provision  of  the  schedules  and  of  the 
contracts  was  reasonable,  and  for  this 
reason  also  it  was  error  to  allow  the  jary 
to  find  it  unreasonable  and  void. 

Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  671,  673,  57  L.  ed.  690,  698, 
33  Sup.  Ct.  Rep.  397;  Georgia,  F.  &  A. 
R.  Co.  V.  Blish  MiU.  Co.  241  U.  S.  190, 
60  L.  ed.  948,  36  Sup.  Ct.  Rep.  541; 
Northern  P.  R.  Co.  v.  Wall,  241  U.  S.  87, 
60  L.  ed.  905,  36  Sup.  Ct.  Rep.  493. 

No  brief  was  filed  for  defendants  in 
error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

Suit  was  brought  in  the  common  pleas 
court  of  Crawford  county,  Ohio,  by  Stone 
and  Noble,  present  defendants  in  error, 
hereinafter  designated  as  the  plaintiffs, 
against  the  Lake  Erie  &  Western  Rail- 
road Company  and  the  present  plaintiff 
in  error,  the  Erie  Railroad  Company,  to 
recover  damages  to  certain  horses  shipped 
under  bills  of  lading  hereinafter  referred 
to.  Plaintiffs  recovered  a  judgment  in 
the  court  of  original  jurisdiction,  and  the 
same  was  affirmed  by  the  court  of  appeals 
of  Crawford  county,  to  review  which 
judgement  a  writ  of  error  brings  the  case 
to  this  court. 

The  horses  were  shipped  under  a  con- 
tract designated  'limited-Liability  Live- 
Stock  Contract,"  which  was  executed  in 
duplicate  on  the  part  of  the  Lake  Erie  & 
Western  Railroad  company  and  the  ship- 
pers. That  contract  eontuned  the  follow- 
ing stipulation: 

''That  no  claim  for  damages  which  may 
accrue  to  the  said  shipper  under  this  con- 
tract shall  be  allowed  or  paid  by  the  said 
carrier,  or  sued  for  in  any  court  by  the 
said  shipper,  unless  a  claim  for  such  loss 
or  damage  shall  be  made  in  writing,  veri- 
fied by  the  affidavit  of  the  said  shipper 
or  his  agent,  and  delivered  to  the  Erie  Ry. 
agent  of  said  [334]  carrier  at  his  office 
in  East  Buffalo,  N.  Y.,  within  five  days 
from  the  time  said  stock  is  removed  from 
said  car  or  cars,  and  that  if  any  loss  or 
damage  occurs  upon  the  line  of  connect- 
ing carrier,  then  such  carrier  shall  not  be 
liable  unless  a  claim  shall  be  made  in  like 
manner  and  delivered  in  like  time  to  some 
proper  officer  or  agent  of  the  carrier  on 
whose  lines  the  loss  or  injury  occurs." 

At  a  trial  some  four  years  before  the 
one  in  which  a  verdict  and  judgment  were 
rendered  against  the  Erie  Railroad  Com- 
pany, a  verdict  and  judgment  were  ren- 
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dered  in  favor  of  the  Lake  Erie  &  West- 
ern Railroad  Company,  and  that  company 
is  out  of  the  case. 

The  suit  was  tried  as  to  the  Erie  Rail- 
road Company  at  the  February  term, 
1914,  of  the  common  pleas  court  of  Craw- 
ford county,  and  the  court  charged  the 
jury,  among  other  things,  that  it  was  con.- 
ceded  that  no  written  claim  was  filed 
within  five  days  after  the  shipments  re- 
spectively arrived  at  their  destinations, 
and  submitted  to  the  jury  the  question 
whether  this  limitation  was  reasonable. 
The  jury  gave  a  verdict  in  favor  of  tlic 
plainti^  for  a  sum  which  included  the 
mterstate  shipments  here  involved  and 
the  intrastate  shipment  for  which  a  sep- 
arate cause  of  action  was  stated  in  the 
amended  petition.  It  is  this  judgment 
upon  the  lump  sum  which  was  affirmed 
by  the  court  of  appeals  of  Crawford 
county. 

For  a  defense  the  Erie  Railroad  Com- 
pany set  up,  among  other  things,  that  the 
horses  were  shipped  under  the  terms  of 
the  written  live-stock  contract  above  re- 
ferred to ;  that  this  contract  contained  the 
requirement  of  notice  already  stated  and 
gave  a  choice  of  two  published  tariff 
rates,  the  lower  one  based  upon  the 
agreed  valuation  of  not  exceeding  $100 
for  each  horse.  The  recovery  in  the  case 
was  for  the  full  value  of  the  horses,  and 
not  for  the  limited-liability  valuation. 
The  answer  further  set  up  that  each  of 
the  interstate  shipments  in  question  came 
into  the  hands  of  the  Erie  Railroad  Com- 
pany [335]  for  transportation  from 
Ohio  to  East  Buffalo,  New  York;  that  its 
official  tariffs,  classifications,  and  rules 
applicable  to  such  interstate  shipments, 
and  in  print  and  in  force  at  and  during 
the  term  of  shipments,  were  duly  filed 
with  the  Interstate  Commerce  Commis- 
sion, pursuant  to  the  acts  of  Cong^ress. 
At  the  trial  the  Erie  Railroad  Company 
put  in  evidence  its  tariff  rates,  showing 
the  alternative  rate  based  upon  the  lower 
valuation,  and  the  contract  containing  the 
stipulation  as  to  notice  already  set  forth. 

The  Federal  question  here  presented  is 
whether  the  court  was  right  in  leaving  to 
the  jury  the  question  of  the  reasonable- 
ness of  the  requirement  that  notice  should 
be  given  within  five  days,  and  permitting 
the  jury,  if  it  found  that  this  limit  was 
unreasonable,  to  give  a  verdict  in  excess 
of  the  limited  liability  contracted  for. 

This  case  requires  little  discussion,  as 
the  principles  governing  it  have  been  set- 
tled by  frequent  decisions  of  this  court 
We  n^  not  stop  to  consider  whether  the 
requirement  of  the  live-stock  contract  that 
a  claim  for  damages  should  be  presented 
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within  five  days  from  the  time  the  stock 
was  removed  from  the  cars  was  reason- 
able or  not,  for  this  question  has  been 
answered  in  favor  of  the  reasonableness 
of  snch  stipulation  in  the  recent  case  of 
Northern  P.  R.  Co.  v.  Wall,  241  U.  S.  87, 

60  L.  ed.  905,  36  Sup.  Ct.  Rep.  493.  See 
also  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Star- 
bird,  decided  by  this  court  on  April  30, 
1917  [243  U.  S.  692,  ante,  917,  37  Sup. 
Ct.  Rep.  462]. 

In  the  case  under  consideration  it  ap- 
pears that  the  reduced  rates  under  which 
these  horses  were  shipped  and  the  limited 
liability  arising  from  shipping  under  such 
reduced  rates  were  fixed  by  the  tarift 
schedules  and  the  form  of  limited-liability 
contract  duly  published  and  filed  with  the 
Interstate  Commerce  Commission,  as  re- 
quired by  law.  These  rates  and  that  con- 
tract, which  contained  the  notice  require- 
ment, thus  became  binding  upon  the  par- 
ties until  changed  by  order  of  the  Com- 
mission. This  is  too  well  [836]  settled 
to  need  discussion.  The  rules  and  regu- 
lations, duly  published  and  filed,  which  in 
any  wise  affect  the  rates  or  the  value  of 
the  service  to  be  rendered,  are  controlling 
upon  both  parties  to  the  shipping  con- 
tract. Act  of  June  29,  1906,  34  Stat,  at 
L.  §  2,  p.  586,  chap.  3591,  Comp.  Stat. 
1916,  §  8569.  The  binding  force  of  these 
contracts  and  regulations  has  been  af- 
firmed in  many  cases ;  among  them :  Kan- 
sas City  Southern  R.  Co.  v.  Carl,  227  U. 
S.  639,  652,  57  L.  ed.  683,  688,  33  Sup. 
Ct.  Rep.  391;  Boston  &  M.  R.  Co.  v. 
Hooker,  233  U.  S.  97,  112,  58  L.  ed.  808, 
876,  L.R.A.1915B,  450,  34  Sup.  Ct.  Rep. 
526,  Ann.  Cas.  1915D,  593;  Louisville  & 
N.  R.  Co.  V.  Maxwell,  237  U.  S.  94,  98,  59 
L.  ed.  853,  855,  LJI.A.1915E,  665,  P.U.R. 
1015C,  300,  35  Sup.  Ct.  Rep.  494;  Great 
Northern  R.  Co.  v.  O'Connor,  232  U.  S. 
508,  515,  58  L.  ed.  703,  706,  34  Sup.  Ct. 
Rep.  380,  8  N.  C.  C.  A.  53;  George  N. 
Pierce  Co.  v.  Wells  F.  &  Co.  236  U.  S. 
278,  285,  59  L.  ed.  576,  582,  35  Sup.  Ct 
Rep.  351;  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632,  638,  60  L.  ed.  836,  839,  36 
Sup.  Ct.  Rep.  469;  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  V.  Rankin,  241  U.  S.  319,  60 
L.  ed.  1022,  L.R.A.1917A,  265,  36  Sup. 
Ct.  Rep.  555;  Norfolk  Southern  R.  Co.  v. 
Chatman  [244  U.  S.  276,  ante,  1131,  37 
Sup.  Ct.  Rep.  499],  decided  by  this  court 
on  May  21,  1917. 

It  follows*  that  the  judgment  of  the 
Court  of  Appeals  of  Crawford  County 
must  be  reversed  and  the  cause  remanded 
to  that  court  for  farther  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 
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ATCHISON,  TOPEKA,  k  SANTA  FE  RAIL- 
WAY COMPANY,  Petitioner, 
v. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  336-345.) 

Master  and  servnnt  —  hours  of  service 
—  unavoidable  delay. 

Unavoidable  accidents  causing  delay 
do  not  excuse  a  carrier,  under  the  proviso 
in  the  Hours  of  Service  Act  of  M«rch  4, 
1907  (34  Stat,  at  L.  1416,  chap.  2030,  Comp. 
Stat.  1916,  §  8679),  §  3,  "that  the  provisions 
of  this  act  shall  not  apply  in  any  case  of 
casualty  or  unavoidable  accident  or  the  act 
of  God;  nor  wliere  the  delay  was  the  result 
of  a  cause  not  known  to  the  carrier  or  its 
officer  or  agent  in  charge  of  such  employee 
at  the  time  said  employee  left  a  terminal, 
and  which  could  not  have  been  foreseen," 
in  keepine  a  train  crew  on  duty  beyond  the 
prescribed  period  in  order  to  complete  the 
regular  rim  after  the  train  had  arrived  at 
an  intermediate  point  (a  division  terminal, 
but  not  the  terminal  for  the  train  crew) 
at  which  the  company  could  readily  have 
substituted  a  relief  crew  for  the  men  who 
had  then  already  bc«n  on  duty  for  more 
than  the  prescribed  period. 
[For  other  cases,  see  Master  and  Servant,  I.  b, 
In  Digest  Sup.  Ct  1908.] 

[No.  267.] 
Argued  May  4,  1917.    Decided  June  4,  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  judgment 
which  affirmed  a  judgpoient  of  the  District 
Court  for  the  Southern  District  of  Cali- 
fornia, enforcing  penalties  for  violations 
by  a  carrier  of  the  Hours  of  Service  Act. 
Affirmed. 

See  same  case  below,  136  C.  C.  A.  354, 
220  Fed.  748. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  Burks  argued  the  cause,  and, 
with  Messrs.  E.  W.  Camp,  Robert  Dun- 
lap,  and  Gardiner  Lathrop,  filed  a  brief 
for  petitioner: 

The  clear  purpose  and  effect  of  the  pro- 
viso in  question  is  to  provide  for  two  sep- 
arate and  distinct  sets  of  circumstances, 
the  happening  of  either  of  which  auto- 
Note. — On  construction,  applicability, 
and  effect  of  Hours  of  Service  Laws — see 
notes  to  Great  Northern  R.  Co.  v.  United 
States,  L.R.A.1915D,  408,  and  Northern 
P.  R.  Co.  V.  United  States,  L.R.A.1917A, 
1202. 

On  what  constitutes  extraordinary 
emergency  within  the  meaning  of  a  stat- 
ute regulating  hours  of  labor — see  note 
to  United  States  v.  Garbish,  56  L.  ed.  U. 
S.  190. 
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matioally  saspendfl  all  of  the  provisions 
of  the  act  and  renders  them  no  longer  ap- 
plicable to  service  affected,  after  its  com- 
mencement, by  such  happenings: 

First  Those  cases  where  excess  service 
is  dne  to  casualties  or  to  unavoidable  ac- 
cidents or  to  acts  of  Qod;  and 

Second.  Those  cases  where  delays 
which  occasion  or  contribute  to  excess 
service  result  from  causes,  such  as  a  wash- 
out, for  example,  not  known  to  and  which 
could  not  have  been  foreseen  by  the  car- 
rier or  its  officers  or  agents  at  the  time 
the  employee  delayed  thereby  left  a 
terminal  and  started  upon  the  trip  which 
he  is  prevented  by  such  delays  from  com- 
pleting within  sixteen  hours. 

Baltimore  &  0.  R^  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  612, 
620,  55  L.  ed.  878,  883.  31  Sup.  Ct.  Rep. 
621;  Missouri,  K.  &  T.  R.  Co.  v.  United 
States,  231  U.  S.  112,  58  L,  ed.  144,  34 
Sup.  Ct.  Rep.  26. 

It  is  impossible  to  connect  the  phrase, 
''left  a  terminal,"  with  the  first  part 
of  the  proviso;  otherwise,  it  would  be 
impossible  to  make  any  application  of 
the  proviso  to  the  case  of  a  telegraph 
operator  or  train  despatcher. 

United  States  v.  Missouri  P.  R.  Co.  130 
C.  C.  A.  5,  213  Fed.  169;  United  States 
V.  Kansas  City  Southern  R.  Co.  121  C.  C. 
A.  136,  202  Fed.  829. 

Clearly  it  was  within  the  power  of 
Congress  to  prohibit  the  application  of 
all  or  of  only  part  of  the  provisions 
of  the  act  in  cases  of  casualty,  unavoid- 
able accidents,  and  acts  of  Gk>d;  but 
Congress  made  no  exception,  and  the 
rule,  without  question,  is  that  where  a 
legislative  body  makes  no  exception  to  a 
general  and  clear  declaration  of  its  will, 
it  will  be  conclusively  presumed  that  it 
intended  to  make  none,  and  it  is  not  the 
province  of  the  court  so  to  do. 

Yturbide  v.  United  States,  22  How.  290, 
16  L.  ed.  342 ;  Maxwell  v.  Moore,  22  How. 
185, 16  L.  ed.  251. 

Where  the  language  of  a  statute  is  in 
any  manner  ambiguous  or  the  meaning 
doubtful,  resort  may  be  had  to  the  sur- 
rounding circumstances,  the  history  of  the 
times,  and  the  defect  or  mischief  which 
the  statute  was  intended  to  remedy. 

Smith  V.  Townsend,  148  U.  S.  490,  494, 
37  L.  ed.  533,  534, 13  Sup.  Ct.  Rep.  634. 

Where  Congress  passes  a  statute  deal- 
ing with  railroads,  and  especially  dealing 
with  trainmen  employed  by  such  rail- 
roads, and  in  the  act  expressly  imposes 
upon  a  commission  whose  business  it  is 
to  deal  with  railroads,  the  duty  "to  ex- 
ecute and  enforce  the  provisions  of  this 
act/'  then  the  word  in  question  is  to  be 
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taken  in  the  sense  which  custom  and 
usage  have  thus  given  to  it. 

Ex  parte  Hall,  1  Pick.  261;  Green  v. 
Weller,  32  Miss.  650;  Quigley  v.  Gorfaam, 
5  Cal.  418,  63  Am.  Dec  139. 

The  rule  that  congressional  debates 
may  not  be  used  as  a  means  to  an  inter- 
pretation of  an  act  of  Congress  is  not 
violated  by  referring  thereto  for  the  pur- 
pose of  ascertaining  the  history  of  the 
period  when  the  statute  was  adopted,  or 
as  a  means  of  determining  conditicms 
which  the  statute  was  designed  to  remedy. 

Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  50,  55  L.  ed.  619,  641,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  502,  Ann. 
Cas.  1912D,  734. 

The  construction  placed  upon  a  stat- 
ute by  the  officers  whose  duty  it  is  to  ex- 
ecute and  enforce  it  is  entitled  to  great 
consideration. 

Heath  v.  Wallace,  138  U.  S.  573,  34  L. 
ed.  1068,  11  Sup.  Ct.  Rep.  380;  Pennoy- 
er  V.  McConnaughy,  140  U.  S.  1,  25,  35 
L.  ed.  363,  370,  11  Sup.  Ct.  Rep.  699; 
Brown  v.  United  States,  113  U.  S.  568, 
574,  28  L.  ed.  1079, 1081,  5  Sup.  Ct.  Rep. 
648 ;  United  States  v.  Moore,  95  U.  S.  760, 
24  L.  ed.  588;  United  States  v.  Alabama 
G.  S.  R.  Co.  142  U.  S.  616,  35  L.  ed.  1135, 
12  Sup.  Ct.  Rep.  306;  United  States  v. 
Cerecedo  Hermanos  y  Compania,  209  U. 
S.  337,  52  L.  ed.  821,  28  Sup.  Ct.  Rep. 
532;  United  States  v.  Finnell,  185  U.  S. 
236,  46  L.  ed.  890,  22  Sup.  Ct.  Rep.  633; 
United  States  v.  Johnston,  124  U.  S.  236, 
31  L.  ed.  389,  8  Sup.  Ct.  Rep.  446. 

There  is  such  a  lack  of  uniformity  of 
rulings  among  the  district  courts  and  cir- 
cuit courts  of  appeal  as  to  render  neces- 
sary an  authoritative  decision  by  tliis 
court. 

United  States  v.  Northern  P.  R.  Co. 
131  C.  C.  A.  372,  215  Fed.  64;  United 
States  V.  Atchison,  T.  &  S.  F.  R.  Co.  212 
Fed.  1000;  United  States  v.  New  York 
C.  &  H.  R.  R.  Co.  134  C.  C.  A.  369,  218 
Fed.  611;  United  States  v.  Kansas  City 
Southern  R.  Co.  121  C.  C.  A.  136,  202 
Fed.  829;  United  States  v.  Great  North- 
em  R.  Co.  136  C.  C.  A.  238,  220  Fed. 
631 ;  United  States  v.  Missouri  P.  R.  Co. 
130  C.  C.  A.  5,  213  Fed.  169. 

When  a  provision  is  left  out  of  a  stat- 
ute, either  by  design  or  mistake  of  the 
legislature,  the  courts  have  no  power  to 
supply  it.  To  do  so  would  be  to  legis- 
late, and  not  to  construe. 

Hobbs  V.  McLean,  117  U.  S.  567,  29  L. 
ed.  940,  6  Sup.  Ct.  Rep.  870. 

No  mere  omission,  no  mere  failure  to 
j  provide  for  contingencies  which  it  may 
seem  wise  to  have  specifically  proWded 
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for,  justifies  any  jadicial  addition  to  the 
language  of  the  statute. 

United  States  v.  Goldenberg,  168  U.  S. 
103,  42  L.  ed.  398, 18  Sup.  Ct.  Rep.  3. 

Congress  not  only  by  refraining  from 
amending  the  act,  but  also  by  re-enact- 
ing the  proviso  without  change,  accepted 
a  construction  of  the  act  with  which  it  is 
impossible  to  reconcile  the  judgment  un- 
der review. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  8. 
3G1,  402,  50  L.  ed.  516,  525,  26  Sup.  Ct. 
Rep.  272;  Copper  Queen  Consol.  Min. 
Co.  V.  Territorial  Bd.  of  Equalization,  206 
U.  S.  474,  479,  51  L.  ed.  1143,  1146,  27 
Sup.  Ct.  Rep.  695. 

The  practical  effect  of  the  judgment 
under  review  is  to  make  every  carrier 
subject  to  the  Hours  of  Service  Act  an 
insurer  against  senice  by  its  employees 
in  excess  of  sixteen  hours,  regardless  of 
causes  or  necessity.  In  order  to  under- 
write its  liability  for  penalties  each  car- 
rier would  be  forced  to  have  available  at 
all  times  and  places  a  sufficient  number 
of  extra  crews  to  relieve  any  crew  which, 
during  the  course  of  its  run,  might  en- 
counter delays  by  reason  of  causes  ex- 
pressly enumerated  in  the  proviso  as  ren- 
dering  the   statute   no   longer   available. 

United  States  v.  Atchison,  T.  &  S.  F.  R. 
Co.  220  U.  S.  37,  55  L.  ed.  361,  31  Sup. 
Ct.  Rep.  362. 

Assistant  Attorney  General  Under- 
wood argued  the  cause,  and,  with  Mr. 
Alex  Koplin,  filed  a  brief  for  respond- 
ent: 

The  act  is  remedial.  It  was  passed  to 
protect  the  public  and  employees  of  car- 
riers, and  should  be  so  construed  as  to  ac- 
complish its  purpose. 

United  Stotes  v.  lUinois  C.  R.  Co.  180 
Fed.  630;  United  States  v.  Kansas  City 
Southern  R.  Co.  189  Fed.  471;  United 
States  v.  Denver  &  R.  G.  R.  Co.  197  Fed. 
629 ;  United  States  v.  Kansas  City  South- 
em  R.  Co.  121  C.  C.  A.  136,  202  Fed. 
828;  United  States  v.  Great  Northern  R. 
Co.  206  Fed.  838;  United  States  v.  Mis- 
souri P.  R.  Co.  206  Fed.  847;  Great 
Northern  R.  Co.  v.  United  States,  127 
C.  C.  A.  595,  211  Fed.  309;  United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.  212  Fed. 
1000;  United  States  v.  Great  Northern  R. 
Co.  136  C.  C.  A.  238,  220  Fed.  630 ;  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  United 
States,  130  C.  C.  A.  28,  213  Fed.  326; 
United  States  v.  Atlantic  Coast  Line  R. 
Co.  128  C.  C.  A.  275,  211  Fed.  897. 

The  act  forbids  all  excess  service  ex- 
('e])t  in  particular  instances  specifled  in 

the   provisos.     Being  strictly   construed, 
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provisos  will  not  be  extended  to  cover  ex- 
ceptions not  dearly  within  their  terms. 

United  States  v.  Dickson,  15  Pet.  141, 
165,  10  L.  ed.  689,  698;  Spokane  &  I.  E. 
R.  Co.  V.  United  States,  241  U.  S.  344, 
350,  60  L.  ed.  1037,  1041,  36  Sup.  Ct. 
Rep.  668. 

The  first  part  of  the  section  provides 
that  'Hhe  provisions  of  this  act  shall  not 
apply  in  any  case  of  casualty  or  unavoid- 
able accident  or  the  act  of  God."  This 
provision  cannot  be  interpreted  literally, 
because  it  is  evident  that  Congress  in- 
tended there  should  be  at  least  some 
causal  relation  between  the  accident  and 
noncompliance  with  the  provisions  of  the 
act. 

Gleeson  v.  Virginia  Midland  R.  Co.  140 
U.  S.  435,  444,  35  L.  ed.  458,  463, 11  Sup. 
Ct.  Rep.  859;  New  Orleans  &  N.  E.  R.  Co. 
V.  National  Rice  Mill.  Co.  234  U.  S.  80, 
58  L.  ed.  1223,  34  Sup.  Ct.  Rep.  726. 

The  purpose  of  Congress,  gathered 
from  a  consideration  of  the  whole  act  and 
its  legislative  history,  was  to  relieve  the 
carrier  from  the  operation  of  the  act  only 
in  instances  where  such  accident  was  the 
proximate  cause  of  the  inability  to  com- 
ply with  the  statute. 

Newport  News  &  M.  Valley  Co.  v. 
United  States,  9  C.  C.  A.  579,  22  U.  S. 
App.  145,  61  Fed.  490 ;  San  Pedro,  L.  A. 
&  S.  L.  R.  Co.  V.  United  States,  136  C.  C. 
A.  343,  220  Fed.  742. 

To  give  this  proviso  the  construction 
contended  for  by  petitioner,  it  would  be 
necessary  to  construe  the  words  ''at  the 
time  said  employee  left  a  terminal"  to 
mean  at  the  tune  said  employee  left  ''the 
terminal  from  which  the  train  started  on 
the  trip."  These  words  of  the  proviso  are 
not  ambiguous,  and  therefore  their  plain 
meaning  should  not  be  changed  by  read- 
ing into  the  section  words  wluch  Congress 
did  not  use. 

Leavenworth,  L.  &  G.  R.  Co.  v.  United 
States,  92  U.  S.  733,  751,  23  L.  ed.  634, 
641 ;  United  States  v.  Temple,  105  U.  S. 
97,  99,  26  L.  ed.  967,  968;  Thomley  v. 
United  States,  113  U.  S.  310,  315,  28  L. 
ed.  999,  1000,  5  Sup.  Ct.  Rep.  491;  New- 
hall  V.  Sanger,  92  U.  S.  761,  765,  23  L. 
ed.  769,  770. 

As  towards  the  public  every  over- 
worked man  presents  a  distinct  danger, 
and  as  towards  the  employees  each  case, 
of  course,  is  distinct. 

Missouri,  K.  &  T.  R.  Co.  v.  United 
States,  231  U.  S.  112,  119,  58  L.  ed.  144, 
146,  34  Sup.  Ct.  Rep.  26. 

The  whole  purpose  of  the  act  was  to 
remove  this  danger.  The  construction 
sought  by  petitioner  would  render  the 
act   inoperative  where  the   delay   arose 
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from  accidents  happeDing  any  time  after 
the  train  started  upon  its  run.  Such  con- 
struction violates  both  the  letter  and  the 
spirit  of  the  words  in  question,  and,  with- 
out good  reason,  submits  employees  and 
the  public  to  the  dangers  sought  to  be 
avoided  by  the  act. 

San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
United  States,  136  C.  C.  A.  343,  220  Fed. 
737;  United  States  v.  Southern  P.  Co. 
136  C.  C.  A.  351,  220  Fed.  745;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  United  States,  136 

C.  C.  A.  354,  220  Fed.  748 ;  United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.  236  Fed. 
154;  United  States  v.  Baltimore  &  0.  R. 
Co.  (Dec.  2,  1915);  United  States  v. 
Southern  R.  Co.  (Oct.  30, 1913,  C.  C.  W. 

D.  N.  C.) ;  United  States  v.  Baltimore  & 
0.  R.  Co.  (Dec.  17,  1913,  C.  C.  &  S.  D. 
Ohio) ;  United  States  v.  Oregon-Wash- 
ington R.  &  N.  Co.  (June  4,  1914,  C.  C. 
D.  Or.);  United  States  v.  Northern  P. 
R.  Co.  131  C.  C.  A.  372,  215  Fed.  64. 

The  ruling  of  the  Commission  could  not 
modify  or  vary  the  unambiguous  provi- 
sions of  the  act. 

Houghton  v.  Payne,  194  U.  S.  88,  99, 
100,  48  L.  ed.  888,  891,  24  Sup.  Ct.  Rep. 
590;  United  States  v.  George,  228  U.  S. 
14,  57  L.  ed.  712,  33  Sup.  Ct.  Rep.  412; 
Morrill  v.  Jones,  106  U.  S.  466,  27  L.  ed. 
267, 1  Sup.  Ct.  Rep.  423 ;  Pavne  v.  United 
States,  20  App.  D.  C.  581 ;  United  States 
v.  Healey,  160  U.  S.  136,  145,  40  L.  ed. 
369,  372, 16  Sup.  Ct.  Rep.  247. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  United  States  brought  an  action  in 
the  district  court  of  the  United  States  for 
the  southern  district  of  California,  south- 
ern division,  against  the  Atchison,  To- 
peka,  &  Santa  Fe  Railway  Company  to 
recover  the  sum  of  $1,500  for  three  al- 
leged violations  of  the  Hours  of  Service 
Act  of  March  4,  1907  (34  Stat,  at  L. 
1415, 1416,  chap.  2939,  Comp.  Stat.  1916, 
§§  8678,  8679),  the  relevant  parts  of 
which  are  as  follows: 

"Sec.  2.  That  it  shall  be  unlawful  for 
any  common  carrier,  its  officers  or  agents, 
subject  to  this  act  to  require  or  permit 
any  employee  subject  to  this  act  to  be  or 
remain  on  duty  for  a  longer  period  than 
sixteen  consecutive  hours,  and  whenever 
any  such  employee  of  such  common  car- 
rier shall  have  been  continuously  on  duty 
for  sixteen  hours  he  shall  be  relieved  and 
not  required  or  permitted  again  to  go  on 
duty  until  he  has  had  at  least  ten  con- 
secutive [388]  hours  off  duty;  and  no 
such  employee  who  has  been  on  duty 
sixteen  hours  in  the  aggregate  in  any 
twentv-four-hour  period  shall  be  re- 
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I  quired  or  permitted  to  continue  or  again 

!  go  on  duty  without  having  had  at  least 

eight  consecutive  hours  off  duty :    .    .    . 

*^Sec.  3.  .  .  .  Provided,  That  the 
proxisions  of  this  act  shall  not  apply  in 
\  any  case  of  casualty  or  unavoidable  ac- 
cident or  the  act  of  God;  nor  where  the 
delay  was  the  result  of  a  cause  not  known 
to  the  carrier  or  its  officer  or  agent  in 
charge  of  such  employee  at  the  time  said 
employee  left  a  terminal,  and  which  could 
not  have  been  foreseen.    .    .    ." 

From  the  stipulated  facts  the  following 
appears:  That  the  Atchison,  Topeka,  i 
Santa  Fe  Railway  Company  is  a  corpora- 
tion duly  organized  and  existing  under 
the  laws  of  Kansas,  and  was  at  the  times 
mentioned  in  the  complaint  a  common 
carrier  engaged  in  interstate  commerce  by 
rail.  That  at  the  times  mentioned  in  the 
petition  this  railway  company  operated  a 
certain  interstate  passenger  train  from 
Los  Angeles,  California,  to  Phoenix,  Ari- 
zona, known  as  train  No.  18,  and  a  sim- 
ilar train  from  Phoenix  to  Los  Angeles, 
known  as  train  No.  17.  That  this  latter 
train  customarily,  and  on  the  dates  in 
question,  moved  ^om  Phosnix  to  Parker, 
Arizona,  in  charge  of  train  and  engine 
crews,  which  crews  were  changed  at  Park- 
er, where  there  was  attached  to  the  train 
an  engine  in  charge  of  a  crew  which  ran 
from  Parker  to  Barstow,  California,  a 
distance  of  183.5  miles.  That  at  Parker 
train  No.  17  was  taken  in  charge  of  and 
handled  from  that  point  to  Los  Angeles,  a 
distance  of  335.3  miles,  by  a  passenger 
traia  crew,  consisting  of  a  conductor  and 
two  brakemen,  who  were  the  employees  of 
the  railroad  company  mentioned  in  the 
complaint. 

That  the  terminals  for  the  passenger 
train  crews  engaged  in  the  operation  of 
trains  Nos.  17  and  18  are  Los  Angeles  and 
Parker.  That  the  employees  described  in 
[330]  the  complaint  resided  and  had 
their  homes  in  Los  Angeles,  from  which 
point  they  customarily  left  for  Parker  in 
charge  of  train  No.  18,  which  arrived  at 
Parker  at  or  about  1:15  o'clock  a.  h., 
whereupon  they  were  relieved  until  10:40 
o'clock  p.  M.,  on  the  same  day.  That  dur- 
ing the  interval  they  were  permitted  to 
enjoy  the  accommodations  for  rest  at 
Parker,  which  was  their  "away-from- 
home  terminal."  That  at  10:40  o'clock 
r.  M.  they  reported  for  the  return  trip  to 
Los  Angeles  on  train  No.  17,  and  custo- 
marily reached  Los  Angeles  at  or  about 
10 :15  o'clock  a.  m.  on  the  next  day,  from 
which  time  until  10:30  o'clock  P.  M.,  on 
the  following  day  they  were  not  on  duty, 
and  during  that  time  they  were  permitted 
to  repair  to  and  remain  at  their  respective 
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homes  in  Los  Angeles,  which  was  their 
'^ome  terminal." 

That  on  October  2d  and  3d,  1912,  pas- 
senger train  No.  17  was  operated  between 
Pa]&er  and  Los  Angeles  hy  the  employees 
named  in  the  complaint,  and  that  they 
were  compelled  to  be  and  remain  on  dnty 
in  connection  with  the  movement  of  that 
train  from  10 :40  o'clock  P.  m.  on  October 
2d,  nntil  8 :25  o'clock  p.  m.  on  October  3d, 
under  the  circumstances  hereinafter  set 
forth. 

That  the  ^employees  named  reported  for 
duty  at  Parker,  at  10 :40  o'clock  p.  m.  on 
October  2d,  and  at  11 :10  o'clock  p.  m.  de- 
parted from  Parker  in  charge  of  train  No. 
17,  which  arrived  at  Barstow,  California, 
at  7:10  o'clock  a.  k.  on  October  3d,  hav- 
ing been  delayed  for  a  period  of  two 
hours  and  thirty  minutes  on  account  of 
washouts,  the  cause  of  this  delay  not  be- 
ing known  to  the  defendant,  or  to  any  of 
its  officers  or  agents  in  charge  of  the  em- 
ployees at  the  time  they  left  Parker,  and 
incapable  of  being  foreseen.  That  train 
No.  17  was  sohedfded  to  leave  Barstow  at 
4 :45  o'clock  ▲.  k.  on  October  3d,  but  by 
reason  of  the  delay  in  reaching  Barstow 
it  actually  left  that  point  at  7:45  o'clock 
A.  H.,  witii  ample  time  then  remaining  to 
reach  Los  Angeles  within  less  than  six- 
teen hours  after  [340]  the  conductor  and 
brakemen  entered  upon  their  service,  but 
at  8:30  o'clock,  and  while  the  train  was 
being  operated  between  Barstow  and  San 
Bernardino,  California,  an  axle  broke  un- 
der the  tank  of  the  engine,  whereby  the 
movement  of  the  train  was  necessarily 
and  unavoidably  delayed  for  a  period  of 
six  hours  and  ten  minutes,  with  the  re- 
sult that  instead  of  reaching  San  Ber- 
nardino at  7 :35  o'clock  a.  m.,  according  to 
its  usual  schedule,  or  at  10:35  o'clock 
A.  H.,  as  it  would  have  done  but  for  the 
delays  in  reaching  and  leaving  Barstow, 
it  actually  arrived  at  San  Bernardino  at 
5:30  o'clock  p.  h.,  and  that  instead  of 
reaching  Los  Angeles  at  10:15  o'clock  a. 
K.,  in  accordance  with  its  usual  schedule, 
or  at  1 :16  o'clock  p.  m.,  as  it  would  have 
done  but  for  the  delays  in  reaching  and 
leaving  Barstow  had  there  been  no  fur- 
ther delays,  it  actually  reached  Los  An- 
geles at  8 :25  o'clock  P.  m.  on  October  3d, 
the  employees  having  been  on  duty  for 
twenty-one  hours  and  forty-five  minutes. 
That  the  breaking  of  the  axle  whereby 
the  train  was  delayed  for  six  hours  and 
ten  minutes  was  a  casualty  and  an  un- 
avoidable accident,  and  the  delay  to  the 
train  caused  thereby  was  the  result  of 
causes  not  known  to  defendant,  or  to  any 
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time  the  employees  left  Parker,  and  which 
could  not  have  been  foreseen. 

That  train  No.  17,  after  having  been  de- 
layed in  reaching  and  leaving  Barstow, 
and  after  having  been  delayed  six  hours 
and  ten  minutes  by  the  broken  axle,  pro- 
ceeded to  Los  Angeles  in  charge  of  the 
employees  who  were  in  charge  when  it 
left  Parker,  and  that  in  going  to  Los  An- 
geles the  train  and  employees  passed 
through  the  station  of  San  Bernardino, 
California,  which  is  a  point  known  and 
designated  as  a  division  terminal,  and 
which  was  a  place  appointed  and  custo- 
marily used  as  a  terminal  from  and  to 
which  erews  of  certain  other  passenger 
and  freight  trains  of  the  defendant 
brought  their  trains,  but  which  was  not  a 
terminal  for  train  crews  in  charge  of 
trains  Nos.  17  and  18,  [341]  or  of  any 
other  trains  operating  between  Parker 
and  Los  Angeles.  That  at  and  previous 
to  the  time  the  employees  in  charge  of 
train  No.  17  had  been  continuously  on 
duty  for  a  period  of  sixteen  hours,  de- 
fendant had  in  its  employ  at  Los  Angeles 
and  also  at  San  Bernardino  passenger 
train  crews  which  were  customarily  as- 
signed to  other  passenger  trains,  and 
crews  which  were  subject  to  call  which 
were  customarily  used  in  operating 
freight  trains,  who  were  qualified,  should 
necessity  require,  to  operate  passenger 
trains  between  San  Bernardino  and  Los 
Ajigeles.  That  the  employees  in  charge 
of  train  No.  17  could  have  been  relieved 
at  San  Bernardino  and  the  train  placed 
in  charge  of  one  of  such  other  freight  or 
passenger  train  crews  at  a  time  whicli 
would  have  permitted  the  employees  in 
charge  of  train  No.  17  to  "deadhead" 
from  San  Bernardino  to  Los  Angeles  on 
that  train  without  performing  any  serv- 
ice. 

That  before  the  delay  of  six  hours  and 
ten  minutes  which  resulted  from  the 
broken  axle  had  expired,  and  before  the 
damage  which  had  caused  such  delay  had 
been  repaired,  and  before  the  train  left 
the  point  where  the  damage  occurred,  it 
was  known  to  the  defendant  and  its  offi- 
cers and  agents  that  such  employees 
would  have  been  on  duty  in  excess  of  six- 
teen hours  by  the  time  they  reached  San 
Bernardino,  but  that  no  effort  was  made 
to  I  aeve  them  before  they  had  been  on 
duty  continuously  in  excess  of  sixteen 
hours,  either  previous  to  or  at  the  time 
of  their  arrival  at  San  Bernardino,  or  at 
any  time  before  they  reached  Los  An- 
geles. 

That  it  is  commonly  understood  hy  rail- 
road men  with  a  knowledge  of  the  prac- 
tical operation  of  trains  that  the  word 
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'terminal''  has  reference  to  certain  train 
or  trains  or  certain  crew  or  crews,  and 
means  the  beginning  or  the  end  of  the 
employee's  run,  or  the  point  at  which,  in 
the  regular  course  of  business,  he  would 
go  on  duty  as  a  member  of  a  particular 
crew,  or  at  which,  in  the  regular  course 
[342]  of  business,  he  would  cease  to  be 
a  member  of  such  crew  of  a  particular 
train  and  be  relieved  from  duty. 

Judgment  was  rendered  in  the  sum  of 
$100  upon  each  cause  of  action  against 
the  railroad  company.  Upon  proceed- 
ings in  error,  this  judgment  was  affirmed 
by  the  United  States  circuit  court  of  ap- 
peals for  the  ninth  circuit  (136  C.  C.  A. 
354,  220  Fed.  748),  and  a  writ  of  cer- 
tiorari brings  the  ease  here. 

It  is  the  contention  of  the  railroad  com- 
pany that  the  detention  in  service  beyond 
the  period  prescribed  by  the  statute  being 
due  to  an  unavoidable  accident,  the  limita- 
tion of  the  statute  for  that  trip  was  at  an 
end  and  the  company  was  not  liable  for 
the  penalty  imposed  because  of  the  extra 
service  required  upon  that  trip.  On  the 
other  hand,  the  government  insists  that,  in 
view  of  the  prime  purpose  of  the  statute 
to  limit  the  hours  of  service  so  as  to  keep 
within  the  time  prescribed,  and  not  to  sub- 
ject the  men  to  service  beyond  these 
hours,  it  was  the  company's  duty  to  re- 
lieve the  crew  at  San  Bernardino  by  sup- 
plying their  places  with  others  instead  of 
keeping  them  on  duty  to  Los  Angeles, 
thereby  requiring  service  in  excess  of  that 
permitted  by  the  statute. 

Considering  these  opposing  contentions, 
it  must  be  remembered  that  the  purpose 
of  the  act  was  to  prevent  the  dangers 
which  must  necessarily  arise  to  the  em- 
ployee and  to  the  public  from  continuing 
men  in  a  dangerous  and  hazardous  busi- 
ness for  periods  so  long  as  to  render  them 
unfit  to  give  that  service  which  is  essential 
to  the  protection  of  themselves  and  those 
intrusted  to  their  care.  It  is  common 
knowledge  that  the  enactment  of  this  leg- 
islation was  induced  by  reason  of  the 
many  casualties  in  railroad  transporta- 
tion which  resulted  from  requiring  the 
discharge  of  arduous  duties  by  tired  and 
exhausted  men  whose  power  of  sendee 
and  energy  had  been  so  weakened  by 
overwork  as  to  render  them  inattentive 
to  duty,  or  incapable  of  discharging  the 
responsible  labors  of  their  positions. 

[343]  To  promote  the  end  in  view,  so 
essential  to  public  and  private  welfare, 
Congress,  in  this  Hours  of  Service  Act, 
provided  the  limitations  named  upon  the 
hours  of  service.  The  act  is  remedial  and 
in  the  public  interest,  and  should  be  con- 
strued in  the  light  of  its  himianc  nuiposc. 
IIBO 


Congress  also  realized  that  it  might  be 
impracticable  in  all  cases  to  keep  the  em- 
ployment within  the  hours  fixed  in  the 
act,  and  added  a  proviso  to  relieve  from 
the  general  application  of  the  require- 
ments of  the  law  so  that  it  might  not  ap- 
ply when  the  employment  beyond  the 
periods  named  was  caused  by  casualty  or 
unavoidable  accident  or  the  act  of  God,  or 
where  the  delay  was  the  result  of  a  cause 
not  known  to  the  carrier  or  its  officer  or 
agent  at  the  time  the  employee  left  a  ter- 
minal, and  which  could  not* have  been 
foreseen. 

It  was  not  the  intention  of  the  proviso, 
as  we  read  it,  to  relieve  the  carrier  from 
the  exercise  of  diligence  to  comply  with 
the  general  provisions  of  the  act,  but  only 
to  relieve  it  from  accidents  arising  from 
unknown  causes  which  necessarily  en- 
tailed overtime  employment  and  service. 
United  States  v.  Dickson,  15  Pet.  141,  10 
L.  ed.  689.  It  is  still  the  duty  of  the  car- 
rier to  do  all  reasonably  within  its  power 
to  limit  the  hours  of  service  in  accordance 
with  the  requirements  of  the  law. 

Applying  this  view  to  the  present  case, 
it  was  the  duty  of  the  company,  after  the 
breakdown  between  Barstow  and  San 
Bernardino,  to  use  all  reasonable  dili- 
gence to  avoid  the  consequences  of  the 
unavoidable  accidents  which  had  de- 
layed the  movement  of  the  train  and 
to  relieve  the  crew  by  the  means 
practically  at  hand.  This  the  coiupany 
might  have  done  by  putting  on  a  re- 
lief crew  at  San  Bernardino  instead 
of  permitting  an  already  exhausted 
crew,  when  their  condition  is  judjrcd  by 
the  service  performed,  to  hazard  tlunr  own 
lives  and  safety  as  well  as  the  safety  of 
others  by  continuing  the  journey  to  Los 
Angeles. 

[344]  The  requirement  of  continued 
service  after  the  train  reached  San  Ber- 
nardino was  not  occasioned  by  ihe  unfore- 
seen accidents,  but  was  the  direct  conse- 
quence of  the  failure  of  the  cuiupany  to 
relieve  the  employees  by  the  substitution 
of  a  fresh  crew,  as  the  record  shows 
could  readily  have  been  done. 

It  is  contended  by  the  company  that 
this  construction  of  the  statute  is  opposed 
to  that  given  by  the  Interstate  Commerce 
Commission,  the  body  intrusted  by  Con- 
gress with  the  enforcement  of  the  act,  and 
is  against  the  understanding  of  the  law 
which  the  Commission  had  given  the  com- 
pany to  believe  would  be  enforced. 

It  appears  that  two  constructions  of  the 
act  have  been  given  by  the  Interstate 
Commerce  Commission ;  one  on  March  16, 
1908,  as  follows: 

''The  instantcs  in  which  the  act  will  not 
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apply  include  only  sueh  oeenrrences  as 
could  not  be  guarded  against;  those  which 
involved  no  neglect  or  lack  of  precaution 
en  the  part  oi  the  carrier,  its  agents  or 
ofiScers;  and  they  serve  to  waive  the  ap- 
plication of  the  law  to  employees  on 
trains  only  until  such  employees,  so  de- 
layed, reach  a  terminal  or  relay  point." 

This  construction  would  plainly  require 
the  railroad  company  to  have  substituted 
a  new  erew  at  San  Bernardino  and  not  to 
require  the  further  service  to  Los  Angeles. 
The  other  construction,  and  the  one  which 
the  eompany  contends  should  be  control- 
ling, was  given  later,  on  May  24,  1908, 
and  is  as  follows: 

^Seetion  3  of  the  law  provides  that  'the 
provisions  of  this  act  shall  not  apply  in 
any  ease  of  casualty  or  unavoidable  acci- 
dent or  act  of  God;  nor  where  the  delay 
was  the  result  of  a  cause  not  known  to  the 
carrier  or  its  officer  or  agent  in  charge  of 
such  employee  at  the  time  said  employee 
left  a  t^minal,  and  which  could  not  have 
been  foreseen.' 

''Any  employee  so  delayed  may  there- 
fore continue  on  [345]  duty  to  the  ter- 
minal or  end  of  that  run.  The  proviso 
removes  the  application  of  the  law  to 
that  trip.     (See  Rule  287.)'' 

These  possibly  diverse  rulings  of  the 
Commission  were  rescinded  on  April  9, 
1917,  by  the  following  order  of  the  Com- 
mission: 

'^Conference  Rulings  88  (b)  and  287 
(i),  relating  to  the  Hours  of  Service  Law, 
rescinded,  for  the  reason  that  they  were 
issued  as  informal  expressions  of  the 
Commission's  views  to  act  as  g^des  until 
the  questions  could  be  judicially  inter- 
preted, and  they  having  been  judicially 
interpreted  and  are  now  before  the  court 
on  appeal,  there  is  no  further  occasion 
for  these  former  views  of  the  Commis- 


tf 


aon. 

If  the  construction  contended  for  by  the 
eompany  be  adopted,  it  would  follow  that 
the  employees  might  be  kept  in  service  for 
indefinite  periods,  until  the  termination  or 
end  of  the  run  should  be  reached,  which  it 
is  not  difficult  to  suppose  might  require 
many  hours  of  service  beyond  the  limita- 
tions prescribed  in  the  body  of  the  act 
This  construction  would  defeat  the  pur- 
pose of  the  act  by  permitting  the  em- 
ployees to  endanger  themselves  and  the 
public  by  the  continued  service  of  tired 
and  exhausted  men.  We  reach  the  con- 
clusion that  in  keeping  the  crew  in  serv- 
ice beyond  San  Bernardino  the  company 
was  g^uilty  of  a  violation  of  the  statute. 

We  find  no  error  in  the  judgment  of 
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the  Circuit  Court  of  Appeals,  and  the 
same  is  affirmed. 

Mr.  Justice  McReynolds  took  no  part 
in  the  consideration  or  decision  of  this 
case. 


[346]  WESTERN  OIL  REFININO  COM- 
PANY, Plff.  in  Err., 

V. 

A  W.  LIPSCOMB,  Clerk,  etc 

(See  8.  C.  Reporter's  ed.  846-350.) 

Gommeroe  —  state  taxation  —  foreign 
oori)oratlon  —  continaoos  shipment  — 
local  transportation. 

A  foreign  corporation  which  shipped 
into  the  state  a  tank  car  of  oil  and  a  car- 
load of  steel  barrels  containing  just  the 
quantitj  of  oil  and  the  number  of  barrels 
necessary  to  fill  orders  from  two  towns  in 
the  state,  which  had  been  taken  by  a  travel- 
ing salesman,  billing  the  cars  to  one  town, 
at  which  the  orders  from  there  were  to  be 
and   were   filled,   and   then   rebilling   such 

Note. — On  state  regulation  of  inter- 
state or  foreign  commerce — see  notes  to 
Norfolk  &  W.  B.  Co.  v.  Com.  13  L.BJL. 
107,  and  Gloucester  Ferry  Co.  ▼.  Penn- 
qrlvania,  29  L.  ed.  U.  S.  158. 

As  to  state  licenses  or  tazeSy  generally, 
as  affecting  interstate  commerce — see 
notes  to  Rothermel  y.  Meyerle,  9  L.RJL. 
366;  American  Fertilizing  Co.  ▼.  Board 
of  Agrionlture,  U  LJI.A.  179;  Gibbons  ▼. 
Ogden,  6  L.  ed.  U.  S.  23;  Brown  y.  Mary- 
land, 6  L.  ed.  U.  S.  678;  Ratterman  y. 
Western  U.  Tel^.  Co.  32  L.  ed.  U.  S. 
229;  Harmon  y.  Chicago,  37  L.  ed.  U.  S. 
217;  aeveland,  C.  C.  &  St.  L.  B.  Co.  y. 
Ba<^  38  L.  ed.  U.  S.  1041;  Postal 
Tel^.  Cable  Co.  y.  Adams,  39  L.  ed.  U. 
S.  311;  and  Pittsburg  A  S.  Coal  Co.  ▼. 
Bates,  39  L.  ed.  U.  S.  538. 

On  local  transportation  of  goods  as 
part  of  interstate  or  foreign  shipment — 
see  note  to  Gulf,  C.  A  S.  F.  R.  Co.  y. 
Texas,  51  L.  ed.  U.  S.  540. 

As  to  when  the  transportation  of  goods 
commenced  in  another  state  may  be 
deemed  to  have  been  definitely  inter- 
rupted or  terminated  so  as  to  subject  the 
goods  to  local  taxation — see  note  to  Gen- 
eral Oa  Co.  y.  Crain,  52  L.  ed.  U.  S.  755. 

On  altering  destination  during  ship- 
ment as  affecting  interstate  character — 
see  note  to  Kirby  v.  Union  P.  R.  Co. 
L.R.A.1916E,  533. 

On  breaking  continuity  of  passage  or 
shipment  as  affecting  interstate  charac- 
ter— see  note  to  Missouri,  K.  &  T.  R.  Co. 
▼.  Ashinger,  L.R.A.1917D,  1180. 
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can  to  the  other  town,  where  the  orders 
from  Uiat  place  could  be  and  were  filled, — 
could  not  be  subjected  to  a  privilege  tax 
without  violating  the  commerce  clause  of 
the  Federal  Constitution,  the  intrasCate 
tranq>ortation  being  both  in  fact  and  in 
law  a  connected  part  of  a  continuous  inter- 
state movement. 

[For  other  cases,  see  Commerce,  I.  b ;  III.  d,  1 ; 
IV.  b,  4,  in  Digest  Sap.  Ct.  1»08.] 

[No.  168.] 

Submitted  March  23,  1917.     Decided  June 

4,  1917. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judg- 
ment which  reversed  a  judgment  of  the 
Circuit  Court  of  Maury  County,  in  that 
state,  for  the  recovery  back  by  a  foreign 
corporation  of  a  privilege  tax  which  was 
asserted  to  be  a  tax  upon  interstate  com- 
merce. Reversed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Olay  True  submitted  the 
cause  for  plaintiff  in  error.  Mr.  A.  L. 
Dorsey  was  on  the  brief: 

A  distinction  is  to  be  drawn  between 
the  position  occupied  by  a  shipper  and 
that  of  a  carrier  when  it  is  confronted 
with  deciding  whether  the  shipment  is  to 
be  treated  by  it  as  interstate  or  intra- 
state commerce. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa, 
233  U.  S.  334,  58  L.  ed.  988,  34  Sup.  Ct. 
Rep.  592. 

The  question  whether  commerce  is  in- 
terstate or  intrastate  must  be  determined 
by  the  essential  character  of  the  com- 
merce, and  not  by  mere  billing  or  forms 
of  contract. 

Railroad  Commission  v.  Worthington, 
225  U.  S.  101,  56  L.  ed.  1004,  32  Sup.  Ct. 
Rep.  653;  Texas  A  N.  0.  R.  Co.  v.  Sabine 
Tram  Co.  227  U.  S.  Ill,  57  L.  ed.  442,  32 
Sup.  Ct.  Rep.  229;  Railroad  Compiission 
V.  Texas  &  P.  R.  Co.  229  U.  S.  336,  57  L. 
ed.  1215,  33  Sup.  Ct.  Rep.  837;  South 
Covington  &  C.  Street  R.  Co.  v.  Coving- 
ton, 235  U.  S.  544,  59  L.  ed.  353,  L.R.A. 
1915P,  792,  P.U.R.1915A,  231,  35  Sup. 
Ct.  Rep.  158. 

If  the  original  intention  when  making 
the  shipment  was  to  make  a  point  in  an- 
other state  the  final  destination,  and 
such  purpose  is  not  abandoned,  transpor- 
tation in  pursuance  of  such  intention  be- 
tween two  points  in  such  other  state  is 
interstate,  although  this  local  transpor- 
tation was  not  under  a  through  bill  of 
lading. 

Gulf,  C.  Sq  S.  P.  R.  Co.  V.  Port  Grain 
Co.  —  Tex.  Civ.  App.  — ,  72  8.  W.  419, 
73  S.  W.  845. 
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The  origin  and  destination  of  freii^ 
eontrolSy  and  the  fact  that  one  or  more 
carriers  in  the  route  transport  whoDj 
within  the  state  of  destination  is  not  ma- 
terial. 

The  Daniel  Ball,  10  WalL  557,  19  L 
ed.  999;  Coe  v.  Errol,  116  U.  8.  517,  29 
L.  ed.  715,  6  Sup.  Ct.  Rep.  745;  Cotting 
V.  Plorida  R.  &  Nav.  Co.  3  Inters.  Com. 
Rep.  665,  46  Ped.  641;  Houston  Diied 
Nav.  Co.  V.  Insoranoe  Co.  of  N.  A.  80 
Tex.  1,  30  L.R.A.  713,  59  AnL  St  Rep. 
17,  32  S.  W.  889. 

Where  transportation  of  goods  des- 
tined for  points  without  the  state  has 
been  actually  b^un,  temporary  stoppage 
within  the  state  will  not  depriye-  the 
transportation — ultimately  completed — 
of  its  character  of  interstate  commerce. 

American  Exp.  Co.  v.  Iowa,  196  U.  S. 
133,  49  L.  ed.  417,  25  Sup.  Ct.  Rep.  182; 
KeUey  v.  Rhoads,  188  U.  S.  1,  47  L.  ed. 
359,  23  Sup.  Ct.  Rep.  259;  Rhods  t. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  664;  Delaware  &  H.  Canal 
Co.  v.  Com.  1  Monag^ian  (Pa.)  36,  1 
LJ{.A.  232,  2  Inters.  Com.  Rep.  222, 17 
Atl.  175. 

Mr.  Frank  M.  Thompson,  .Attorney 
General  of  Tennessee,  submitted  the 
cause  for  defendant  in  error : 

The  rebilling  and  reshipping  of  said 
cars  from  Columbia  to  Mount  Pleasant, 
in  Tennessee,  was  intrastate,  and  not  in- 
terstate, commerce. 

Gulf,  C.  Sq  S.  p.  R.  Co.  v.  Texas,  204 
U.  S.  412,  51  L.  ed.  546,  27  Sup.  Ct.  Rep. 
360;  Chicago,  M.  &  St  P.  R.  Co.  v.  Iowa, 
233  U.  S.  343,  58  L.  ed.  992,  34  Sup.  Ct. 
Rep.  592. 

The  tank  car  in  which  this  ofl  was 
shipped,  and  the  barrels  which  were 
shipped  in  one  car  for  the  convenience, 
profit,  and  advantage  of  the  plaintiff,  as 
the  agreed  statement  of  facts  of  the 
plaintiff  discloses,  are,  in  contemplation 
of  the  law,  as  adjudged  by  this  oourt,  the 
original  packages. 

May  V.  New  Orleans,  178  U.  S.  501, 

44  L.  ed.  1167,  20  Sup.  Ct.  Rep.  976; 
Austin  V.  Tennessee,  179  U.  S.  356,  357, 

45  L.  ed.  231,  21  Sup.  Ct.  Rep.  132. 
By  drawing  the  oil  from  the  tank  inio 

the  barrels  these  original  packages  were, 
as  a  matter  of  fact,  broken,  and  a  new 
package  created.  At  the  same  time 
plaintiff  so  acted  upon  both  the  oil  and 
the  barrels  as  to  cause  them  to  lose 
their  interstate  status. 

May  V.  New  Orleans,  178  U.  S.  607, 
608,  44  L.  ed.  1169,  1170,  20  Sup.  Ct 
Rep.  976;  Austin  v.  Tennessee,  179  U.  8. 
351,  46  L.  ed.  229,  21  Sup.  Ct  Rep.  132. 

244  V.  S. 


1916. 


WESTERN  OO.  REFINING  CX).  v.  LIPSCOMB. 


847-^49 


The  method  of  dealing  with  the  oil 
and  barreia  is  a  fraudulent  scheme  under 
the  rules  and  decisions  of  this  court. 

Austin  V.  Tennessee,  179  U.  S.  356,  360, 
45  L.  ed.  231,  232,  21  Sup.  Ct.  Rep.  132. 

Treating  these  orders  as  separate  and 
distinct,  upon  arrival  of  the  oil  and  the 
barrels  in  separate  cars  the  interstate 
journey  ended.  Then  the  service  of  fill- 
ing the  barrels  from  the  tank  was  a  serv- 
ice subsequent  to  the  interstate  status 
of  the  oil  and  barrels. 

PuUman  Co.  v.  Adams,  189  U.  S.  420, 
47  L.  ed.  877,  23  Sup.  Ct.  Rep.  494;  New 
York  ex  rel.  Pennsylvania  R.  Co.  v. 
Knight,  192  U.  S.  27,  48  L.  ed.  527,  24 
Sup.  Ct.  Rep.  202. 

Mr.  Justice  Van  Deranter  delivered 
the  opinion  of  the  court: 

This  was  a  suit  by  an  Indiana  corpo- 
ration to  recover  money  paid  under  pro- 
test as  an  occupation  or  privilege  tax  in 
Tennessee.  The  plaintiff  had  an  oil  re- 
finery in  Illinois  and  a  steel  barrel  fac- 
tory in  Indiana,  and  was  selling  the  prod- 
ucts of  its  refinery  and  factory  upon  the 
orders  taken  by  traveling  salesmen  in  its 
employ.  For  the  purpose  of  filling  or- 
ders so  taken  in  Maury  county,  Tennes- 
see, it  shipped  into  that  county  from  its 
refinery  a  tank  car  of  oil  and  from  its 
factory  a  car  of  steel  barrels.  Both  cars 
were  billed  to  the  plaintiff  at  Columbia, 
in  that  county,  and,  after  the  orders  from 
that  place  were  filled,  were  rebilled  to  the 
plaintiff  at  Mount  Pleasant,  in  the  same 
county,  where  the  orders  from  the  latter 
place  were  filled.  At  both  places  the  or- 
ders were  filled  directly  from  the  cars  by 
a  traveling  agent  of  the  plaintiff  and  the 
purchase  price  was  collected  at  the  time, 
— this  being  what  was  contemplated  when 
the  orders  were  taken.  If  the  order  was 
for  both  oil  and  barrels,  the  oil  was  drawn 
out  of  the  tank  car  into  the  barrels  and 
the  two  were  jointly  delivered  *,  and  if  oil 
alone  was  ordered,  it  was  drawn  from 
the  tank  car  into  barrels  otherwise  pro- 
vided by  the  buyer.  When  the  cars  were 
originally  shipped  they  contained  just 
the  quantity  of  oil  and  the  number  of 
barrels  required  to  fill  the  orders  from 
the  two  places,  and  the  plaintiff  intended 
that  they  should  remain  at  Columbia  only 
long  enough  to  fill  the  orders  from  that 
place  and  then  should  be  sent  to  Mount 
Pleasant,  so  the  orders  from  that  place 
could  also  be  filled.  The  quantity  of  oil 
and  the  number  of  barrels  required  to  fill 
the  orders  from  Mount  Pleasant  were  in 
the  cars  continuously  from  the  time  of 

the  original  sliipment   [848]   until  the 
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ears  reached  that  place.  The  plaintiff 
had  no  office  or  local  agent  in  Tennessee, 
nor  any  oil  depot,  storage  tank,  or  ware- 
house in  that  state.' 

The  statute,  chap.  479,  Acts  1909,  §  4, 
under  which  the  tax  was  exacted  and  paid, 
provides : 

^^Each  and  every  person,  firm,  partner- 
ship, corporation,  or*  local  agent  having 
oil  depots,  storage  tanks  or  warehouses 
for  the  purpose  of  selling,  delivering,  or 
distributing  oil  of  any  description,  and 
each  and  every  person,  firm,  partnership, 
corporation,  or  local  agent  using  a  rail- 
road car  or  railroad  depots  for  such  pur- 
pose, shall  pay  a  privilege  tax  as  follows." 

The  objection  made  to  the  tax,  as  ap- 
plied in  the  circumstances  stated,  was  that 
it  was  a  tax  upon  interstate  commerce 
and  therefore  violative  of  the  commerce 
clause  of  the  Constitution.  In  the  county 
court  judgment  was  given  for  plaintiff, 
and  this  was  revci*sed  by  the  supreme 
court  of  the  state,  which  held,  first,  that 
what  was  done  up  to  and  including  the 
filling  of  the  orders  from  Columbia  was 
interstate  commerce,  and  the  state  could 
not  exact  a  privilege  tax  therefor  con- 
sistently with  the  commence  clause  of  the 
Constitution  (see  Western  Oil  Ref.  Co. 
V.  Dalton,  131  Tenn.  329,  174  S.  W. 
1138),  and,  second,  that  what  was  done 
thereafter — ^rebilling  and  forwarding  the 
cars  from  Columbia  to  Mount  Pleasant 
and  then  filling  the  orders  from  that 
place — was  intrastate  commerce  and  af- 
forded an  adequate  basis  for  exacting  the 
tax. 

Of  the  first  part  of  the  decision  it  is 
enough  to  say  it  is  supported  by  a  long 
line  of  adjudicated  cases  in  this  court, 
among  them  being  these:  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L.  ed. 
336,  23  Sup.  Ct  Rep.  229;  Dozier  v. 
Alabama,  218  U.  8.  124,  54  L.  ed.  965, 
28  L.R.A.(N.S.)  264,  30  Sup.  Ct.  Rep. 
649;  Crenshaw  v.  Arkansas,  227  U.  S. 
389,  57  L.  ed.  565,  33  Sup.  Ct.  Rep. 
294;  Stewart  v.  Michigan,  232  U.  S.  665, 
58  Li.  ed.  786,  34  Sup.  Ct.  Rep.  476. 

In  the  second  part  of  the  decision  we 
think  the  court  erred.  Unlike  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Texas,  204  U.  S.  403, 
51  L.  ed.  540,  27  Sup.  Ct.  Rep.  360,  this 
is  not  a  ease  where,  at  the  time  of  the 
[849]  original  billing,  the  shipper  had 
no  pui'pose  to  continue  the  transportation 
beyond  the  destination  then  indicated ;  nor 
is  it  a  suit,  as  was  that,  to  penalize  a  car- 
rier which  rightly  conformed  its  action 
to  what  was  said  in  the  bill  of  lading. 
On  the  contrary,  it  is  a  case  where  the 
shipper  intended  from  the  beginning  that 
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the  transportation  should  he  continued  be- 
yond the  destination  originally  indicated, 
and  where  there  is  notlring  wluch  requires 
that  decisive  effect  be  given  to  the  bill 
of  lading.  Ordinarily  the  question  wheth> 
er  particular  commerce  b  interstate  or 
intrastate  is  determined  by  what  is  ac- 
tually done,  and  not  by  any  mere  billing 
or  plurality  of  earners,  and  where  com- 
modities are  in  fact  destined  from  one 
state  to  another,  a  rebilling  or  reship- 
ment  en  route  does  not  of  itsdf  break  the 
continuity  of  the  movement  or  require 
that  any  part  be  classified  differently 
from  the  remainder.  As  this  court  often 
has  said,  it  is  the  essential  character  of 
the  commerce,  not  the  accident  of  local 
or  through  bills  of  lading,  that  is  de- 
cisive. Southern  P.  Terminal  Co.  v.  In- 
terstate Commerce  Commission,  219  U. 
S.  498,  55  L.  ed.  310,  31  Sup.  Ct.  Rep. 
279;  Railroad  Commission  v.  Worthing- 
ton,  225  U.  S.  101,  56  L.  ed.  1004,  32 
Sup.  Ct  Rep.  653;  Texas  &  N.  0.  R. 
Co.  V.  Sabine  Tram  Co.  227  U.  S.  Ill, 

57  L.  ed.  442,  33  Sup.  Ct.  Rep.  229; 
Railroad  Commission  v.  Texas  &  P.  R. 
Co.  229  U.  S.  336,  57  L.  ed.  1215,  33 
Sup.  Ct.  Rep.  837;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Iowa,  233  U.  S.  334,  343, 

58  L.  ed.  988,  992,  34  Sup.  Ct.  Rep.  592 ; 
South  Covington  &  C.  Street  R.  Co.  v. 
Covington,  235  U.  S.  537,  545,  59  L.  ed. 
350,  353,  L.R.A.1915F,  792,  P.U.R.1915A, 
231,  35  Sup.  Ct.  Rep.  158. 

Here,  when  the  cars  were  started  from 
Illinois  and  Indiana,  it  was  intended  by 
the  shipper,  as  is  expressly  conceded, 
that  they  should  be  ti^en  to  Columbia, 
Tennessee,  where  a  portion — a  definite 
portion — of  the  contents  of  each  was  to 
be  taken  out  and  delivered,  and  that  the 
cars,  with  the  remainder  of  the  contents, 
should  proceed  to  Mount  Pleasant  in  the 
same  state;  and  this  is  what  actually  was 
done.  Columbia  was  the  destination  of 
only  a  part  of  the  merchandise,  not  of 
all.  As  to  part,  it  was  merely  the  place 
of  a  temporary  stop  en  route.  The  origi- 
nal [850]  billing  to  Columbia  and  the 
rebilling  from  there  to  Mount  Pleasant 
operated  in  the  same  way  as  would  an 
original  billing  to  Mount  Pleasant,  with 
the  privilege  of  stopping  on  route  at  Co- 
lumbia to  deliver  a  part  of  the  merchan- 
dise. Indeed,  it  is  stipulated  that  the 
reason  for  not  billing  the  cars  through  to 
Mount  Pleasant  in  tliis  way  was  because 
the  carriers  receiving  the  sbipmonts 
"would  not  allow  such  a  stop-over  privi- 
lege, though  the  same  is  allowed  on  near- 
ly every  other  kind  of  shipment."  Cer- 
tainly the  transportation  of  the  merchan- 
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dise  destined  to  Mount  Pleasant  was  not 
completed  when  it  reached  Columbia;  nor 
was  the  continuity  of  its  movement  brok- 
en by  its  temporary  stop  at  that  pl^^ 
As  to  that  merchandise  the  journey  to 
Columbia  and  the  journey  from  there  to 
Mount  Pleasant  were  not  independ^it, 
each  of  the  other,  but  in  fact  add  ia 
l^al  contemplation  were  connected  parts 
of  a  continuing  interstate  movement  to 
the  latter  place. 

It  results  that  the  tax  was  imposed  for 
carrying  on  interstate  commerce,  and  so 
was  repugnant  to  the  Constitution  and 
void. 

Judgment  reversed. 

The  Chief  Justice  dissents,  being  of 
opinion  that  the  case  is  controlled  by 
May  V.  New  Orieans,  178  U.  S.  496,  44 
L.  ed.  1165,  20  Sup.  Ct.  Rep.  976. 


[351]  CHICAGO,  MILWAUKEE,  &  ST. 
PAUL  RAILWAY  COMPANY  OF  IDA- 
HO,  Appt., 

v. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  351-359.) 

Public  lands  —  railroad  riglit  of  way 
—  forest  reserve. 

1.  LandR  in  the  forest  reserve  are  ex- 
cepted from  the  grant  in  the  Act  of  March 
3,  1875  (18  Stat,  at  L.  482,  chap.  152,  Comp. 
Stat  1016,  §  4921),  of  a  right  of  way  for 
railroads  over  the  public  lands,  by  the  pro- 
vision of  §  5,  declaring  that  the  Act  shall 
not  apply  to  "any  military,  park,  or  Indian 
reservation  or  other  lands  specially  reserved 
from  sale." 

[For  other  cases,  see  Poblic  Lands,  I.  c,  2,  k. 
in  Digest  Sup.  Ct  1908. J 

Public  lands  »  railroad  ri^ht  of  way  » 
temporary  withdrawal  for  forest  re- 
serve. 

2.  The  temporary  withdrawal  by  the 
Commissioner  of  the  General  Land  Oflice, 
under  the  direction  of  the  Secretary  of  the 
Interior,  of  a  tract  of  public  land  with  a 
view  to  the  creation  of  a  permanent  forest 
reserve,  under  the  Act  of  March  3,  1891  (26 
Stat,  at  L.  1095,  chap.  561,  Comp.  Stat 
1916,  §  5121),  §  24,  if,  after  further  exam- 
ination, that  should  receive  the  President's 
approval,  was  as  much  an  obstacle  to  the 
acquisition  of  a  railroad  right  of  way  over 
such  lands  under  the  Act  of  March  3,  1875 
(18  Stat,  at  L.  482,  chap.  152,  Comp.  Stat 
1016.  §  4921 ),  §  5,  excepting  military,  park, 

Note. — As  to  land  grants  to  railroads, 
generally — ^sce  note  to  Kansas  P.  R.  Co. 
V.  Atchison,  T.  &  S.  F.  R.  Co.  28  L.  ed. 
U.  S.  794. 

On  multifariousness — see  note  to  Gains 
V.  Chew,  11  L.  ed.  U.  S.  402. 
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or  Indian  reservation,  or  "other  lands  Bpe- 
cially  reserved  from  sale"  from  its  provi- 
sions granting  railroad  rights  of  way  over 
the  public  lands,  as  was  the  permanent  re- 
serve thereafter  created  by  proclamation  of 
the  President.  The  power  to  establish  the 
reserve  included  the  power  to  make  the 
temporary  withdrawal,  and  the  act  of 
tlie  Secretary  of  the  Interior  in  directing  the 
latter  was,  in  legal  contemplation,  the  act 

of  the  President. 

[For  other  caRes»  see  Public  Lands,  I.  c,  2,  k. 
In  Digest  Sup.  Ct.  1908.] 

Public  lands  —  railroad  right  of  way  — 

forest  reserve  —  necessity  of  approval 

by  Interior  Department. 

3.  Only  through  the  approval  of  the 
Secretary  of  the  Interior  can  the  right  of 
way  for  a  railroad  through  the  forest  re- 
serve be  acquired  without  further  action  by 
Congress,  in  view  of  the  exception  in  the 
Act  of  March  3,  1876  (18  Stat,  at  L.  482, 
chap.  162,  Comp.  Stat.  1916,  §  4021),  of 
military,  park,  or  Indian  reservation,  "or 
other  lands  specially  reserved  from  sale" 
from  the  general  provisions  of  that  act, 
granting  railroad  rights  of  way  over  the 
public  lands,  and  of  the  provision  in  the 
Act  of  iMarch  3,  1899  (30  Stat,  at  L.  1233. 
chap.  427,  Comp.  Stat.  1916,  §  4945),  that 
in  the  form  provided  by  existing  law  the 
Secretary  of  the  Interior  may  file  and  ap- 

? trove  surveys  and  plats  of  any  right  of  way 
or  a  railroad  over  and  across  any  forest 
reservation  when,  in  his  judgment,  the  pub- 
lic interests  will  not  be  injuriously  aflfected 

thereby. 

fPor  other  cases,  seo  Public  Lands,  I.  c,  2,  k, 
411  Ulisest  Sup.  Ct.  1908.] 

Specific  performance  —  contracts  —  en- 
forcement —  agreement  by  corporate 
representative  —  ratification. 

4.  A  railroad  company  which  has 
availed  itself  of  advance  permission  to  con- 
struct its  road  through  a  forest  reserve, 
granted  by  the  Forest  Office  on  the  faith  of 
the  written  promise  of  its  representative  on 
its  behalf  to  execute  a  stipulation  to  be 
prescribed  by  the  Forester,  to  be  as  nearly 
as  practicable  like  those  previously  executed 
by  it  in  respect  to  its  railroad  in  another 
forest  reserve,  is  not  only  bound  by  such 
promise,  but  must  execute  the  required  stip- 
Illation  or  discontinue  the  construction  and 
operation  of  its  road  in  the  reserve. 

XFor  other  cases,  see  Specific  Performance,  IV. 
a.  in  Digest  Sup.  Ct.  1908.1 

£quity  —  Jurisdiction  —  doing  complete 

justice. 

6.  Equity  has  jurisdiction  of  a  suit  by 
the  United  States  to  enjoin  a  railway  com- 
pany from  constructing  and  operating  its 
railroad  through  a  national  forest  reserve 
unless  it  executes  and  files  with  the  Secre- 
tary of  the  Interior  a  stipulation,  as  re- 
quired by  that  officer,  in  accordance  with 
an  agreement  entered  into  by  a  representa- 
tive of  the  railway  company  on  its  behalf, 
and  to  obtain  damages  for  timber  destroyed 
and  injury  done  in  the  course  of  construc- 
tion and  operation  of  such  railroad. 
[For  other  cases,  sec  Equity,  I.  a;  I.  d,  in 
Digest  Sup.  Ct  1908.] 
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Pleading  —  mnltlfarioasness. 

6.  A  bill  filed  by  the  United  States  to 
enjoin  a  railway  company  from  construct- 
ing or  operating  its  railroad  through  a  na- 
tional forest  reserve  unless  it  executes  and 
files  with  the  Secretary  of  the  Interior  a 
stipulation,  as  required  by  that  ofiicer,  in 
accordance  with  an  agreement  entered  into 
by  a  representative  of  the  railway  company 
on  its  behalf,  and  to  obtain  damages  for 
timber  destroyed  and  injury  done  in  the 
course  of  construction  and  operation  of 
such  railroad,  is  not  multifarious. 

[For  other  cases,  see  Pleading,  I.  t»  in  Digest 
Sup.  Ct.  1908.] 

[No.  176.] 

Argued  April   18  and  19,   1917.     Decided 

June  4,  1917. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  decree  which  affirmed 
a  decree  of  the  District  Court  for  the  Dis- 
trict of  Idaho  in  favor  of  the  United 
States  in  a  suit  to  enjoin  a  railway  com- 
pany from  constructing  or  operating  its 
road  through  a  national  forest  reserve  un- 
less it  executes  and  files  with  the  Secre- 
tary of  the  Interior  a  stipulation  required 
by  that  officer,  and  to  obtain  damages  for 
timber  cut  and  destroyed  and  injury  done 
in  the  coarse  of  the  constmction  and  oper- 
ation of  such  road.    AfiRrmed. 

See  same  ease  below,  134  C.  C.  A.  84, 
218  Fed.  288. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  M.  Dudley  and  H.  H.  Field 
argued  the  cause  and  filed  a  brief  for 
appellant  : 

The  grants  made  by  the  Act  of  March 
3|  1875,  are  grants  in  prsesenti  of  lands  to 
be  identified  at  some  future  period. 

Stalker  v.  Oregon  Short  line  R.  Co. 
225  U.  S.  142,  146,  56  L.  ed.  1027,  1030, 
32  Sup.  Ct.  Rep.  636;  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  165, 
176,  37  L.  ed.  123;  127, 13  Sup.  Ct.  Rep. 
271;  Jamestown  &  N.  R.  Co.  v.  Jones, 
177  U.  S.  125, 130,  44  L.  ed.  698,  700,  20 
Sup.  Ct.  Rep.  568;  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  V.  Doughty, 
208  U.  S.  251,  258,  52  L.  ed.  474, 
477,  28  Sup.  Ct.  Rep.  291;  Leaven- 
worth, L.  &  G.  R.  Co.  V.  United 
States,  92  U.  S.  733,  741,  23  L.  ed.  634, 
637;  Missouri,  K.  &  T.  R.  Co.  v.  Kansas 
P.  R.  Co.  97  U.  S.  491,  496,  24  L.  ed. 
1095,  1096;  St.  Paul  &  P.  R.  Co.  v. 
Northern  P.  R.  Co.  139  U.  S.  1,  5, 
35  L.  ed.  77,  79,  11  Sup.  Ct.  Rep.  389; 
St.  Joseph  &  D.  C.  R.  Co.  V.  Baldwin, 
103  U.  S.  426,  429,  26  L.  ed.  578,  579: 
Denver  &  R.  G.  R.  Co.  v.  Ailing,  99  V 
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463,  475,  25  L.  ed.  438,  443;  Bybee  v. 
Oregon  &  C.  R.  Co.  139  U.  S.  663,  679, 
35  L.  ed.  305,  308,  11  Sup.  Ct.  Rep. 
041;  Missouri,  K.  &  T.  R.  Co.  v.  Cook, 
163  U.  S.  491,  497,  41  L.  ed.  239,  241, 
16  Sup.  Ct.  Rep.  1093;  Northern  P.  R. 
Co.  V.  Ely,  197  U.  S.  1,  5,  49  L.  ed. 
639,  640,  25  Sup.  Ct.  Rep.  302;  Northern 
P.  R.  Co.  V.  Hasse,  197  U.  S.  9,  10, 
49  L.  ed.  642,  643,  25  Sup.  Ct.  Rep.  305; 
Stuart  V.  Union  P.  R.  Co.  227  U.  S. 
342,  353,  57  L.  ed.  535,  543,  33  Sup. 
Ct.  Rep.  338. 

A  railway  company  becomes  a  grantee 
under  the  Act  of  1875  when,  being  quali- 
fied, it  accepts  the  provisions  of  the  act 
and  identifies  itself  as  such  grantee  by 
filing  with  the  Secretary  of  the  Interior 
a  copy  of  its  articles  of  incorporation 
and  due  proofs  of  its  organization  under 
the  same. 

Dakota  C.  R.  Co.  v.  Downey,  8  Liand 
Dec.  117;  Re  Montana  R.  Co.  21  Land 
Dec.  250;  St.  Paul,  M.  ft  M.  R.  Co.  v. 
Maloney,  24  Land  Dec.  461;  Re  Kootenai 
Valley  R.  Co.  28  Land  Dec.  440 ;  James- 
town &  N.  R.  Co.  V.  Jones,  177  U.  S. 
125,  130,  44  L.  ed.  698,  700,  20  Sup. 
Ct.  Rep.  568;  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  V.  Doughty,  208  U. 
S.  251,  258,  52  L.  ed.  474,  477,  28  Sup. 
Ct.  Rep.  291;  Oregon  Short  Line  R.  Co. 
V.  Stalker,  14  Idaho,  362,  94  Pac.  56, 
affirmed  in  225  U.  S.  142,  56  L.  ed.  1027, 
32  Sup.  Ct.  Rep.  630. 

A  railway  company,  when  identified  as 
a  grantee  under  the  Act  of  1875,  is  im- 
mediately vested  with  the  right  and  au- 
thority to  proceed  with  the  construction 
of  its  roan,  and,  for  such  purpose,  to 
enter  upon  the  desired  right  of  way,  and 
to  take  from  public  lauds  adjaceut  there- 
to material  of  earth,  stone,  and  timber 
necessary  for  construction. 

Jamestown  &  N.  R.  Co.  v.  Jones,  177 
U.  S.  125,  130-132,  44  L.  ed.  698,  700, 
701,  20  Sup.  Ct.  Rep.  568;  Barlow  v. 
Northern  P.  R.  Co.  240  U.  S.  484,  487, 
488,  60  L.  ed.  760-762,  36  Sup.  Ct. 
Rep.  456;  Re  Kootenai  Valley  R.  Co.  28 
Land  Dec.  439;  De  Weese  v.  Henry  In- 
vest. Co.  39  Land  Dec.  27;  St.  Joseph  & 
D.  C.  R.  Co.  V.  Baldwin,  103  U.  S.  426, 
429,  430,  26  L.  ed.  578-580;  Bybee  v. 
Oregon  &  C.  R.  Co.  139  U.  S.  663,  679, 
680,  35  L.  ed.  305,  308,  309,  11  Sup. 
Ct.  Rep.  641;  Stuart  v.  Union  P.  R.  Co. 
227  U.  S.  342,  353,  354,  57  L.  ed.  635, 
543,  544,  33  Sup.  Ct.  Rep.  338. 

The  term  ''public  lands,''  as  used  in 
right-of-way  grunts,  including  those  made 
by  the  Act  of  1875,  is  not  used  in  a  sense 
exclusive  of  lands  withdrawn  or  reserved. 

United  States  v.  Blendaur,  03  C.  C.  A. 
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636,  128  Fed.  913;  Union  P.  R.  Co.  v. 
Karges,  169  Fed.  462;  Kindred  v.  Union 
P.  R.  Co.  94  C.  C.  A.  112,  108  Fed.  652, 
affirmed  in  225  U.  S.  582,  596,  56  L. 
ed.  1216,  1220,  32  Sup.  Ct.  Rep.  780; 
Union  P.  R.  Co.  v.  Douglas  Co.  31  Fed. 
540;  United  States  y.  Minidoka  ft  S. 
W.  R.  Co.  Ill  C.  C.  A.  323,  190  Fed. 
494;  Missouri,  K.  ft  T.  R.  Co.  v.  Roberts, 
152  U.  S.  114.  38  L.  ed.  377, 14  Sup.  Ct 
Rep.  496;  Missouri,  K.  ft  T.  R.  Co. 
V.  Watson,  74  Kan.  494, 14  L.R.A.(N.8.) 
592,  87  Pac.  687;  Coleman  v.  St.  Paul, 
M.  ft  M.  R.  Co.  38  Minn.  260,  36  N. 
W.  638;  United  States  v.  Denver  ft  R. 
G.  R.  Co.  190  Fed.  845;  Riverside  T>vp. 
v.  Newton,  11  S.  D.  120,  75  N.  W.  899; 
Peterson  v.  Baker,  39  Wash.  275,  81 
Pac.  681. 

The  same  clause,  relating  to  the  same 
subject,  and  enacted  in  pursuance  of  the 
same  policy,  did  not  have  one  meaning 
in  one  grant  and  a  different  meaning  in 
another. 

United  States  v.  Morrison,  240  U.  S. 
192,  205,  60  L.  ed.  599,  605,  36  Sap.  Ct 
Rep.  326. 

When,  in  §  1  of  the  Act  of  March  3, 
1875,  Congress  used  the  familiar  form 
of  grant,  namely,  that  the  right  of  way 
through  the  public  lands  is  hereby  grant- 
ed, it  must  be  presumed,  in  the  al]^ence  of 
words  indicating  a  contrary  intention, 
that  the  term  '^public  lands"  was  there 
used  in  the  same  sense  in  which  Congress 
had  uniformly  used  it  during  more  than 
twenty  years  in  making  the  cognate 
grants,  viz.,  as  inclusive  of  reserved  and 
withdrawn  lands. 

2  Lewises  Sutherland,  Stat  Constr.  2d 
ed.  §§  443,  447. 

The  exceptions  from  a  power  mark  its 
extent. 

Gibbons  v.  Ogden,  9  Wheat  1,  191,  6 
L.  ed.  23,  69;  Com.  ex  rel.  McEntire  v. 
Summerville,  204  Pa.  300,  54  Atl.  27; 
Lewis's  Sutherland  Stat  Constr.  2d  ed. 
§  351. 

A  construction  which  can  have,  as  its 
only  foundation,  an  assumption  of  ig- 
norance of  the  law  upon  the  part  of 
the  legislative  body,  is  untenable. 

2  Lewis's  Sutheriand,  Stat  Constr.  2d 
ed.  §§  355,  447. 

The  withdrawal  did  not  create  a  reser- 
vation similar  in  character  to  a  military, 
park,  or  Indian  reservation. 

Re  California,  32  Land  Dec.  347;  Re 
Wliitaker,  33  Land  Dec.  355 ;  Re  Howell, 
39  Land  Dec.  92. 

The  withdrawal  was  void  because  pro- 
hibited by  law. 

Hewitt  V.  Schultz,  180  U.  S.  139,  144, 
45  L,  ed.  463,  467,  21  Sup.  Ct.  Rep. 

244  u.  ft. 
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309;  Nelson  v.  Northern  P.  B.  Ck>.  188 
U.  S.  108,  115,  47  L.  ed.  406,  409,  23 
Sup.  Ct.  Rep.  302;  Sjoli  v.  Drescbel,  199 
U.  S.  564,  566,  50  L.  ed.  311,  312,  26 
Sap.  Ct  Rep.  154;  Northern  P.  R.  Co. 
v.  Sanders,  166  U.  S.  620,  636,  41  L.  ed. 
1139,  1144,  17  Sup.  Ct.  Rep.  671;  Bran- 
don V.  Ard,  211  U.  S.  11,  21,  53  L.  ed. 
68,  72,  29  Sup.  Ct.  Rep.  1. 

While  the  United  States  is  the  supreme 
government,  its  interest  in  small  streams, 
such  as  are  here  involved,  within  the  lim- 
its of  a  state  sovereignty  (at  least,  in  the 
absence  of  special  leeialation),  is  not  dif- 
ferent from  that  of  other  landowners; 
and  its  rights  to  maintain  an  action  on 
account  of  the  obstruction  thereof  are 
not  greater  than  would  be  the  rights  of 
a  private  individual,  if  he  were  the  owner 
of  the  lands  within  the  forest  reservation. 

United  States  v.  Midway  Northern  Oil 
Co.  232  Fed.  631;  Mountain  Copper  Co. 
V.  United  States,  73  C.  C.  A.  621,  142 
Fed.  629 ;  Chesapeake  &  D.  Canal  Co.  v. 
United  States,  LJtA.1916B,  734,  139  C. 
C.  A.  406,  223  Fed.  929 ;  Pollard  v.  Hag- 
an,  3  How.  212,  221,  224,  11  L.  ed.  565, 
570,  571. 

It  is  necessary,  then,  that  appellee,  in 
its  bill  to  restrain  the  alleged  nuisance, 
should  allege  facts  showing  special  in- 
jury to  it,  and  this  it  fails  to  do. 

2  Sutherland,  Damages,  3d  ed.  §  421, 
p.  1167;  4  Sutherland,  Damages,  3d  ed. 
§  1058,  pp.  3089,  3090 ;  Joyce,  Nuisances, 
§  429;  Jarvis  v.  Santa  Clara  Valley  R. 
Co.  52  Cal.  438;  SpQoner  v.  McConnell, 
1  McLean,  337,  Fed.  Cas.  No.  13^^45; 
Alabama  Sipsey  River  Nav.  Co.  v.  Qeor- 
ffia  P.  R.  Co.  87  Ala.  154,  6  So.  73; 
Innis  V.  Cedar  Rapids,  I.  F.  &  N.  W. 
R.  Co.  76  Iowa,  165,  40  N.  W.  701; 
Lamraers  y.  Brennan,  46  Minn.  209,  48 
N.  W.  766;  Clark  v.  Chicago  &  N.  W. 
R.  Co.  70  Wis.  593,  5  Am.  St.  Rep.  187, 
36  N.  W.  326;  South  Carolina  S.  B.  Co. 
V.  South  Carolina  R.  Co.  30  S.  C.  539, 
4  L.R.A.  209,  14  Am.  St.  Rep.  923,  9 
S.  E.  650;  South  Carolina  S.  B.  Co.  v. 
Wilmington,  C.  &  A.  R.  Co.  46  S.  C. 
327,  33  L.R.A.  541,  57  Am.  St.  Rep.  688, 
24  S.  E.  337;  Jones  v.  St.  Paul,  M.  &  M. 
R.  Co.  16  Wash.  27,  47  Pac.  226;  North- 
ern P.  R.  Co.  V.  United  States,  59  L.R.A. 
81,  note. 

The  bill  is  insufficient  to  support  a 
judgment  for  money  damages  for  no  dam- 
ages are  alleged. 

2  Sutherland,  Damages,  3d  ed.  §  421;  p. 
1167;  4  Sutherland,  Damages,  3d  ed. 
§  1060. 

There  was  no  equity  in  oomplainant's 

claim  for  damages  for  timber  burned. 
•1  lit  ed. 


United  States  y.  Bitter  Root  Develop- 
ment Co.  66  C.  C.  A.  652,  133  Fed.  274, 
200  U.  S.  451,  471,  50  L.  ed.  550,  560, 
26  Sup.  Ct  Rep.  318. 

The  true  measure  of  damages  where 
immature  timber  is  destroyed  is  the  dif- 
ference in  value  of  the  land  upon  which 
the  timber  was  growing  before  and  after 
the  injury. 

Miller  v.  Kansas  City  Southern  R.  Co. 
180  Mo.  App.  501,  167  S.  W.  469 ;.  Peo- 
ple V.  New  York  C.  &  H.  R.  R.  Co. 
161  App.  Div.  322,  146  N.  Y.  Supp. 
490;  Dwight  v.  EhnirA,  C.  &  N.  R.  Co. 
132  N.  Y.  199,  15  L.R.A.  612,  28  Am. 
St.  Rep.  563,  30  N.  E.  398;  Ribblett  v. 
Cambria  Steel  Co.  251  Pa.  253,  96  Atl. 
649;  Bullock  v.  Baltimore  &  0.  R.  Co. 
235  Pa.  417,  84  Atl.  421;  Mabaffcy  v. 
New  York  C.  &  H.  R.  R.  Co.  229  Pa. 
285,  140  Am.  St.  Rep.  730,  78  Atl.  143 ; 
Southern  R.  Co.  v.  Slade,  192  Ala.  568, 
68  So.  867;  Steckman  v.  Quincy,  0.  & 
K.  C.  R.  Co.  178  Mo.  App.  375,  165  S. 
W.  1122;  Chase  v.  Hoosac  Tunnel  &  W. 
R.  Co.  85  Vt  60,  81  Atl.  236;  Cleveland 
School  Dist  V.  Great  Northern  R.  Co. 
20  N.  D.  124,  28  L.R.A.(N.S.)  757,  126 
N.  W.  995;  St.  Louis  &  S.  F.  R.  Co.  v. 
Hoover,  3  Kan.  App.  577,  43  Pac.  854; 
Chesapeake  &  0.  R.  Co.  v.  Baylor,  118 
Va.  43,  86  S.  E.  847. 

There  being  no  equity  in  the  injunctive 
feature  of  the  bill,  the  attempt  to  secure 
a  money  judgment  for  the  timber  cut 
prior  to  its  filing  is  purely  and  simply  an 
application  to  the  equity  court  to  award 
damages  for  an  alleged  trespass;  a  court 
of  equity  cannot  do  this. 

United  States  v.  Bitter  Root  Develop- 
ment Co.  200  U.  S.  451,  472,  50  L.  ed. 
550,  560,  26  Sup.  Ct.  Rep.  318,  66  C. 
C.  A.  652,  133  Fed.  278. 

The  grantee  railway  company  has  full 
power  and  authority  by  virtue  of  accep- 
tance and  identification,  to  enter  upon 
and  construct  and  maintain  its  road 
through  this  reserve,  and  to  take,  for 
purposes  of  construction,  material  of 
earth,  stone,  and  timber  from  the  lands 
adjacent  to  its  line.  Being  vested  with 
these  rights  at  the  time  the  writing  of 
May  10,  1907,  was  signed,  under  the  di- 
rect grant  from  Congress,  the  attempted 
imposition  of  terms  and  conditions  by  the 
Interior  Department  upon  its  exercise 
thereof  was  a  nullity. 

State  ex  rel.  Duluth  v.  Northern  P.  R. 
Co.  08  Minn.  420,  108  N.  W.  271 ;  Sliortle 
V.  Torre  Haute  *  I.  R.  Co.  131  Ind.  .338, 
30  N.  E.  1084;  Newton  v.  Chicnsro.  U.  I. 
&  P.  R.  Co.  66  Iowa,  422,  23 'N.  AV.  n0:»; 

4  Pom.  Eq.  Jur.  3d  ed.  §  1405. 
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The  ag^reement  of  May  10,  1907,  was 
lacking  in  mutuality. 

Rutland  Marble  Co.  v.  Ripley,  10  Wall. 
339,  359, 19  L.  ed.  955,  961,  3  Mor.  Min. 
Rep.  291 ;  Shubert  v.  Woodward,  92  C.  C. 
A.  509, 167  Fed.  55 ;  Taussig  v.  Corbin,  73 
C.  C.  A.  656,  142  Fed.  665;  Federal  Oil 
Co.  V.  Western  Oil  Co.  59  C.  C.  A.  428, 
121  Fed.  674,  22  Mor.  Min.  Rep.  429; 
Pullman  Palace  Car  Co.  v.  Texas  &  P. 
R.  Co.  4  Woods,  317,  11  Fed.  625;  Ross 
V.  Union  P.  R.  Co.  Woolw.  26,  Fed.  Cas. 
No.  12,080;  Norris  v.  Fox,  45  Fed.  406; 
Wadick  v.  Mace,  191  N.  Y.  1,  83  N.  B. 
372;  Deitz  v.  Stephenson,  51  Or.  596, 
95  Pac.  803;  Chambers  v.  Roseland,  21 
S.  D.  298,  112  N.  W.  148;  Fowler  Utili- 
ties  Co.  V.  Gray,  168  Ind.  1,  7  L.R.A. 
(N.S.)  726,  120  Am.  St.  Rep.  344,  79 
N.  E.  897;  Ochs  v.  Kramer,  32  Ky.  L. 
Rep.  762,  107  S.  W.  260 ;  Levin  v.  Dietz, 
194  N.  Y.  376,  20  L.R.A.(N.S.)  251,  87 
N.  E.  454;  Greinel  v.  O'Conor,  118  N.  Y. 
Snpp.  1053;  Riker  v.  Comfort,  140  App. 
Div.  117, 124  N.  Y.  Supp.  1106;  Redwine 
V.  Hudman,  104  Tex.  21,  133  S.  W.  426; 
JoUiffe  V.  Steele,  9  Cal.  App.  212,  98 
Pac.  544;  Chadwick  v.  Chad  wick,  121 
Ala.  580,  25  So.  631;  Soloman  v.  WU- 
mington  Sewerage  Co.  142  N.  C.  439,  6 
L.R.A.(N.S.)  391,  55  S.  E.  300;  4  Pom. 
Eq.  Jur.  3d  ed.  §  1405. 

The  minds  of  the  parties  never  met 
upon  the  terms  of  the  stipulation  to  be 
executed,  and  therefore  the  Peck  agree- 
ment is  too  uncertain  for  specific  per- 
formance. 

Zimmerman  v.  Rhods,  226  Pa.  174,  75 
Atl.  207;  Croft  v.  Hanover  F.  Ins.  Co. 
40  W.  Va.  508,  52  Am.  St.  Rep.  902, 
21  S.  E.  854;  Strang  v.  Richmond,  P.  & 
C.  R.  Co.  93  Fed.  71 ;  Shumway  v.  Kitz- 
man,  28  S.  D.  577,  134  N.  W.  325;  Van 
Dyke  v.  Norfolk  Southern  R.  Co.  112  Va. 
835,  72  S.  B.  659;  LouisviUe,  N.  A.  & 
C.  R.  Co.  V.  Bodenschatz-Bedford  Stone 
Co.  141  Ind.  251,  39  N.  E.  703 ;  Soloman 
V.  Wilmington  Sewerage  Co.  142  N.  C. 
439,  6  L.R.A.(N.S.)  391,  55  S.  E.  300; 
Morey  v.  Terre  Haute  Traction  A  light 
Co.  47  Ind.  App.  16,  93  N.  B.  710;  4 
Pom.  Eq.  Jur.  3d  ed.  §  1405. 

This  agi'eement,  assuming  it  to  be  the 
agreement  of  the  appellant,  is  an  agree- 
ment to  make  an  agreement.  Courts  will 
not  decree  the  specific  performance  of 
such  agreements. 

Haskins  v.  Ryan,  71  N.  J.  Eq.  575,  64 
Atl.  436;  Lane  v.  Calvary  Church,  59 
N.  J.  Eq.  409,  45  AtL  702;  Ridgway 
v.  Wharton,  6  H.  L.  Cas.  268,  10  Eng. 
Reprint,  1287,  27  L.  J.  Ch.  N.  S.  46, 
4  Jur.  N.  S.  173,  5  Week.  Rep.  804; 
Alleghany  Base-Ball  Club  v.  Bennett,  14 
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Fed.  257;  Geer  y.  Clark,  83  App.  Div. 
292,  82  N.  Y.  Supp.  87. 

The  stipulation  which  the  respondent 
demanded  that  appellant  execute,  and  that 
which  the  court  in  its  decree  has  required 
it  to  execute,  are  in  excess  of  the  execu- 
tive authority. 

Clinton  v.  Worcester  ConsoL  Street  R. 
Co.  199  Mass.  279,  85  N.  B.  507;  Re 
Kings  County  Elev.  R.  Co.  105  N.  Y.  97, 
59  Am.  Rep.  478,  13  N.  E.  18 ;  Aberdeen 
V.  Honey,  8  Wash.  251,  35  Pac.  1097; 
Keefe  v.  Lexington  &  B.  Street  R.  Co. 
185  Mass.  183,  70  N.  B.  37;  People  ex 
rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  52 
L.R.A.  814,  82  Am.  St.  Rep.  605,  59 
N.  E.  716;  South  Pasadena  v.  Los  An- 
geles Terminal  R.  Co.  109  Cal.  315,  41 
Pac.  1093;  Areata  v.  Green,  156  Cal. 
759,  106  Pac.  86;  Galveston  &  W.  R. 
Co.  V.  Galveston,  90  Tex.  398,  36  L.R.A. 
33,  39  S.  W.  96;  Kenosha  v.  Kenosha 
Home  Teleph.  Co.  149  Wis.  338,  135  N. 
'  W.  849. 

A  landowner  cannot  sit  still  and  see  a 
railway  company  enter  upon  his  land, 
proceed  with  the  construction  of  its  rail- 
way, doing  a  large  amount  of  work  and 
expending  vest  sums  of  money,  and  then 
invoke  the  aid  of  a  court  of  equity  to 
enjoin  such  work. 

Roberts  v.  Northern  P.  R.  Co.  158  U. 
S.  1,  11,  39  L.  ed.  873,  877, 15  Sup.  Ct. 
Rep.  756;  1  High,  Inj.  4th  ed.  §§  618, 
643;  D.  M.  Osborne  &  Co.  v.  Missouri 
P.  R.  Co.  37  Fed.  830;  Pettibone  v.  La 
Crosse  &  M.  R.  Co.  14  Wis.  443;  Indiana, 
B.  &  W.  R.  Co.  V.  Allen,  113  Ind.  581, 
15  N.  E.  446;  1  BUiott,  Raikoads,  2d 
ed.  §  628 ;  Northern  P.  R.  Co.  v.  Murray, 
31  C.  C.  A.  183,  59  U.  S.  App.  487,  87 
Fed.  648;  Northern  P.  R.  Co.  v.  Smith, 
171  U.  S.  260,  271,  43  L.  ed.  157,  161, 
18  Sup.  Ct.  Rep.  794;  Stuart  v.  Union 
P.  R.  Co.  103  C.  C.  A.  89, 178  Fed.  763. 

And  while  it  is  true  that  time  does  not 
run  against  the  United  States  so  as  to 
bar  a  cause  of  action,  that  equitable 
estoppel  will  operate  to  deprive  the  gov- 
ernment as  well  as  other  litigants  of  the 
right  to  peculiar  remedies  by  a  court  of 
conscience  has  been  repeatedly  held. 

United  States  v.  San  Jacinto  Tin  Co. 
10  Sawy.  639,  23  Fed.  286;  United  SUtes 
V.  Flint,  4  Sawy.  42,  Fed.  Cas.  No.  15,121 ; 
United  States  v.  White,  9  Sawy.  125,  17 
Fed.  565;  Mountain  Copper  Co.  v.  Unit- 
ed States,  73  C.  C.  A.  621, 142  Fed.  625 ; 
United  States  ▼.  Grand  Rapids  &  I.  R. 
Co.  154  Fed.  131 ;  Chesapeake  &  D.  Canal 
Co.  V.  United  Stetes,  L.R.A.1916B,  734, 
139  C.  C.  A.  406,  223  Fed.  926. 

Appellant  was  in  possession  of  the 
right  of  way  where  its  road  was  being 
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eonstmetedy  daiming  title  thereto  under 
the  provisioDS  of  the  Act  of  Mareh  3, 
1875,  with  full  right  to  take  material 
of  earth,  atone,  and  timber  from  landa 
adjacent  thereto  for  purposes  of  construc- 
tion. It  was  in  such  possession  under 
claim  of  right.  The  injunctive  relief,  so 
far  as  it  related  to  the  improvement,  use, 
and  continued  occupation  of  the  right  of 
way,  contemplated  the  ouster  of  appellant 
from  this  possession,  and  the  purpose  of 
the  bill  being  to  secure  the  ejection  of 
the  appellant,  it  was,  to  this  extent,  in 
excess  of  the  equity  jurisdiction. 

1  High,  Inj.  4th  ed.  §§  629,  630,  674, 
718;  Buchanan  Co.  v.  Adkins,  99  C.  C. 
A.  246, 176  Fed.  698;  Le  Roy  v.  Wright, 
4  Sawy.  530,  Fed.  Cas.  No.  8,273;  Chi- 
cago, M.  A  P.  S.  R.  Co.  V.  Ferrell,  20 
Idaho,  686,  U9  Pac.  703. 

So  far  as  the  bill  sought  to  obtain  an 
injunction  against  the  cutting  or  remov- 
ing of  timber  from  the  right  of  way  upon 
the  theory  that  appellant  was  committing 
waste  is  concerned,  it  is  sufficient  to  say 
that  such  relief,  if  granted  at  all,  could 
only  be  granted  in  aid  of  an  action  at 
law  to  recover  possession,  and  for  the 
purpose  of  maintaining  the  property  in 
statu  quo  pending  the  determination  as  to 
the  legal  right  of  the  appellant.  No  such 
action  having  been  brought,  the  respond- 
ent is  not  entitled  to  injunctive  relief  up- 
on this  ground. 

Buchanan  Co.  y.  Adkins,  99  C.  C.  A. 
246,  175  Fed.  692;  Le  Roy  v.  Wright, 
4  Sawy.  530,  Fed.  Cas.  No.  8,273. 

A  bill  for  equitable  relief  with  which 
IB  coupled  a  demand  for  personal  judg- 
ment on  purely  legal  claims  is  multifari- 
ous. 

Hudson  V.  Wood,  119  Fed.  764;  Twen- 
ty-Third Street  R.  Co.  v.  Metropolitan 
Street  R.  Co.  177  Fed.  477. 

And  a  bill  to  recover  for  two  independ- 
ent, disconnected,  and  unrelated  matters 
is  multifarious  and  cannot  be  sustained. 

Norton  v.  Colusa  Parrot  Min.  ft  Smelt- 
ing Co.  167  Fed.  202;  Inman  v.  New 
York  Interurban  Water  Co.  131  Fed.  997 ; 
Mesisco  v.  Qiuliano,  190  Mass.  352,  76 
N.  E.  907;  Leslie  v.  LesUe,  84  Fed.  70; 
Hutchinson  v.  Dennis,  217  Pa.  290,  66 
Atl.  624;  Cecil  v.  Karnes,  61  W.  Va. 
543,  56  S.  E.  885. 

It  is  not  true,  by  any  means,  that  when 
a  court  of  conscience  has  acquired  cog- 
nizance for  one  purpose,  it  thereby  ac- 
quires cognizance  over  the  entire  contra* 
yersy,  for  all  purposes. 

Lodor  V.  McGovem,  48  N.  J.  Eq.  275, 
27  Am.  St.  Rep.  446,  22  Atl.  199 ;  Norton 
V.  Colusa  Parrot  Min.  &  Smelting  Co. 
167  Fed.  202. 
•1  L.  ed. 


Whenever  a  court  of  law  is  competent 
to  take  cognizance  of  a  right,  and  has 
power  to  proceed  to  a  judgment  which 
affords  a  plain,  adequate,  and  complete 
remedy,  without  the  aid  of  a  court  of 
equity,  the  plaintiff  must  proceed  at  law, 
because  the  defendant  has  a  constitutional 
right  to  a  trial  by  jury. 

Scott  V.  Neely,  140  U.  S.  106,  110,  35 
L.  ed.  358,  360,  11  Sup.  Ct.  Rep.  712; 
Root  v.  Lake  Shore  &  M.  S.  R.  Co.  105 
U.  S.  189,  212,  26  L.  ed.  975,  983;  Hipp 
V.  Babin,  19  How.  271,  278,  15  L.  ed. 
633,  635;  Buzard  v.  Houston,  119  U.  S. 
347,  351,  30  L.  ed.  461,  452,  1  Sup.  Ct. 
Rep.  249;  Thompson  v.  Central  Ohio  R. 
Co.  6  Wall.  134, 137, 18  L.  ed.  765,  767; 
American  Waterworks  &  Guarantee  Co. 
V.  Home  Water  Co.  115  Fed.  171 ;  Oconto 
City  Water  Supply  Co.  v.  Oconto,  105 
Wis.  76,  80  N.  W.  1113:  Smith  v.  Bour- 
bon County,  127  U.  S.  105, 112,  32  L.  ed. 
73,  77,  8  Sup.  Ct.  Rep.  1043. 

Where  a  cause  of  action  cognizable  at 
law  is  entertained  in  equity  on  the  ground 
of  some  equitable  relief  sought  by  the 
bill,  which  it  turns  out  cannot,  for  defect 
of  proof  or  other  reason,  be  granted,  the 
court  is  without  jurisdiction  to  proceed 
further,  and  ^ould  dismiss  the  bill  with- 
out prejudice. 

Dowell  y.  Mitchell,  105  U.  8.  430,  432, 
26  L.  ed.  1142, 1143;  Buzard  v.  Houston, 
119  U.  S.  347,  351,  30  L.  ed.  451,  452, 
7  Sup.  Ct  Rep.  249;  Kramer  v.  Cohn, 
119  U.  S.  355,  30  L.  ed.  439,  7  Sup.  Ct. 
Rep.  277;  Kessler  v.  Ensley  Land  Co. 
123  Fed.  546 ;  Alger  v.  Anderson,  92  Fed. 
696;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed. 
756,  104  C.  C.  A.  453,  182  Fed.  13,  228 
U.  S.  610,  57  L.  ed.  989,  33  Sup.  Ct  Rep. 
599 ;  Mundy  v.  Shellaberger,  88  C.  C.  A. 
445,  161  Fed.  503;  CUrk  v.  West,  137 
App.  Div.  23,  122  N.  Y.  Supp.  380,  af- 
firmed in  201  N.  Y.  569,  95  N.  E.  1126; 
Patterson  v.  Patterson,  251  111.  153,  95 
N.  E.  1051;  Davis  v.  Silverton,  47  Or. 
171,  82  Pac.  16. 

When  appellant,  by  filing  its  articles  of 
incorporation  and  proofs  of  organiza- 
tion with  the  Secretary  of  the  Interior, 
accepted  the  benefits  of  the  Act  of  March 
3,  1875,  and  identified  itself  as  a  grantee 
under  that  act  on  February  17, 1906,  the 
grant  to  it  became  effective  as  a  present 
grant.  It  then  occupied  the  same  relation 
to  the  United  States,  its  title  to  the  right 
of  way  was  the  same,  as  if  on  that  day 
Congress  had  passed  a  special  act  making 
to  it,  by  name,  a  grant  in  the  same  terms 
as  were  used  in  the  Act  of  1875. 

Oregon  Short  Line  R.  Co.  v.  Stalker, 
14  Idaho,  362,  94  Pac  56,  afilrmed  in 
225  U.  8.  142,  56  L.  ed.  1027,  32  Sup. 
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'Herminal"  has  reference  to  certtdn  train 
or  trains  or  certain  crew  or  crews,  and 
means  the  beginning  or  the  end  o£  the 
employee's  run,  or  the  point  at  which,  in 
the  regular  course  of  business,  he  would 
go  on  duty  as  a  member  of  a  particular 
crew,  or  at  which,  in  the  regular  course 
[842]  of  business,  he  would  cease  to  be 
a  member  of  such  crew  of  a  particular 
train  and  be  relieved  from  duty. 

Judgpnent  was  rendered  in  the  sum  of 
$100  upon  each  cause  of  action  against 
the  railroad  company.  Upon  proceed- 
ings in  error,  this  judgment  was  affirmed 
by  the  United  States  circuit  court  of  ap- 
peals for  the  ninth  circuit  (136  C.  C.  A. 
354,  220  Fed.  748),  and  a  writ  of  cer- 
tiorari brings  the  case  here. 

It  is  the  contention  of  the  railroad  com- 
pany that  the  detention  in  service  beyond 
the  period  prescribed  by  the  statute  being 
due  to  an  unavoidable  accident,  the  limita- 
tion of  the  statute  for  that  trip  was  at  an 
end  and  the  company  was  not  liable  for 
the  penalty  imposed  because  of  the  extra 
service  required  upon  that  trip.  On  the 
other  hand,  the  government  insists  that,  in 
view  of  the  prime  purpose  of  the  statute 
to  limit  the  hours  of  service  so  as  to  keep 
within  the  time  prescribed,  and  not  to  sub- 
ject the  men  to  service  beyond  these 
hours,  it  was  the  company's  duty  to  re- 
lieve the  crew  at  San  Bernardino  by  sup- 
plying their  places  with  others  instead  of 
keeping  them  on  duty  to  Los  Angeles, 
thereby  requiring  service  in  excess  of  that 
permitted  by  the  statute. 

Considering  these  opposing  contentions, 
it  must  be  remembered  that  the  purpose 
of  the  act  was  to  prevent  the  dangers 
which  must  necessarily  arise  to  the  em- 
ployee and  to  the  public  from  continuing 
men  in  a  dangerous  and  hazardous  busi- 
ness for  periods  so  long  as  to  render  them 
unfit  to  g^ve  that  service  which  is  essential 
to  the  protection  of  themselves  and  those 
intrusted  to  their  care.  It  is  common 
knowledge  that  the  enactment  of  this  leg- 
islation was  induced  by  reason  of  the 
many  casualties  in  railroad  transporta- 
tion which  resulted  from  requiring  the 
discharge  of  arduous  duties  by  tired  and 
exhausted  men  whose  power  of  service 
and  energy  had  been  so  weakened  by 
overwork  as  to  render  them  inattentive 
to  duty,  or  incapable  of  discharging  the 
responsible  labors  of  their  positions. 

[343]  To  promote  the  end  in  view,  so 
essential  to  public  and  private  welfare, 
Congress,  in  this  Hours  of  Service  Act, 
provided  the  limitations  named  upon  the 
hours  of  service.  The  act  is  remedial  and 
in  the  public  interest,  and  should  be  con- 
strued in  the  light  of  its  humane  puri)osc. 
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Congress  also  realized  that  it  might  be 
impracticable  in  all  casc8  to  keep  the  em- 
ployment within  the  hours  fixed  in  the 
act,  and  added  a  proviso  to  relieve  from 
the  general  application  of  the  require- 
ments of  the  law  so  that  it  might  not  ap- 
ply when  the  employment  beyond  the 
periods  named  was  caused  by  casualty  or 
unavoidable  accident  or  the  act  of  Gk>d,  or 
where  the  delay  was  the  result  of  a  cause 
not  known  to  the  carrier  or  its  officer  or 
agent  at  the  time  the  employee  left  a  ter- 
minal, and  which  could  not 'have  been 
foreseen. 

It  was  not  the  intention  of  the  proviso, 
as  we  read  it,  to  relieve  the  carrier  from 
the  exercise  of  diligence  to  comply  with 
the  general  provisions  of  the  act,  but  only 
to  relieve  it  from  accidents  arising  from 
unknown  causes  which  necessarily  en- 
tailed overtime  employment  and  service. 
United  States  v.  Dickson,  15  Pet.  141,  10 
L.  ed.  689.  It  is  still  the  duty  of  the  car- 
rier to  do  all  reasonably  within  iti*  power 
to  limit  the  hours  of  service  in  accordance 
with  the  requirements  of  the  law. 

Applying  this  view  to  the  present  case, 
it  was  the  duty  of  the  company,  after  the 
breakdown  between  Barstow  and  San 
Bernardino,  to  use  all  reasonable  dili- 
gence to  avoid  the  consequences  of  the 
unavoidable  accidents  which  had  de- 
layed the  movement  of  the  train  and 
to  relieve  the  crew  by  the  meains 
practically  at  hand.  This  the  company 
might  have  done  by  putting  on  a  re- 
lief crew  at  San  Bernardino  instead 
of  permitting  an  already  exhaustcnl 
crew,  when  their  condition  is  jud<]red  by 
the  service  performed,  to  hazard  thoir  own 
lives  and  safety  as  well  as  the  safety  of 
others  by  continuing  the  journey  to  Los 
Angeles. 

[344]  The  requirement  of  continued 
service  after  the  train  reached  San  Ber- 
nardino was  not  occasioned  by  the  unfore- 
seen accidents,  but  was  the  direct  con-ne- 
quence  of  the  failure  of  the  company  to 
relieve  the  employees  by  the  substitution 
of  a  fresh  crew,  as  the  record  shows 
could  readily  have  been  done. 

It  is  contended  by  the  company  that 
this  construction  of  the  statute  is  opposed 
to  that  given  by  the  Interstate  Commerce 
Commission,  the  body  intrusted  by  Con- 
gress with  the  enforcement  of  the  act,  and 
is  against  the  understanding  of  the  law 
which  the  Commission  had  given  the  com- 
pany to  believe  would  be  enforced. 

It  appears  that  two  constructions  of  the 
act  have  been  given  by  the  Interstate 
Commerce  Commission ;  one  on  March  16, 
1908,  as  follows : 

'*The  instances  in  wliich  the  act  will  not 
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apply  include  only  such  occurrences  as 
could  not  be  guarded  against;  those  which 
involved  no  neglect  or  lack  of  precaution 
on  the  part  of  the  carrier,  its  agents  or 
officers;  and  they  serve  to  waive  the  ap- 
plication of  the  law  to  employees  on 
trains  only  until  such  employees,  so  de- 
layed, reach  a  terminal  or  relay  point." 

This  construction  would  plainly  require 
the  railroad  company  to  have  substituted 
a  new  erew  at  San  Bernardino  and  not  to 
leqnize  the  further  service  to  Los  Angeles. 
The  other  construction,  and  the  one  which 
the  eompany  contends  should  be  control- 
ling, was  given  later,  on  May  24,  1908, 
and  is  as  follows: 

'^Seetion  3  of  the  law  provides  that  'the 
pzovisiona  of  this  act  shall  not  apply  in 
any  ease  of  casualty  or  unavoidable  acci- 
dent or  act  of  God;  nor  where  the  delay 
was  the  result  of  a  cause  not  known  to  the 
carrier  or  its  officer  or  agent  in  charge  of 
such  employee  at  the  time  said  employee 
left  a  terminal,  and  which  could  not  have 
been  foreseen.' 

^Any  employee  so  delayed  may  there- 
fore continue  on  [345]  duty  to  the  ter- 
minal or  end  of  that  run.  The  proviso 
removes  the  application  of  the  law  to 
that  trip.     (See  Rule  287.)'' 

These  possibly  diverse  rulings  of  the 
Commission  were  rescinded  on  April  9, 
1917,  by  the  following  order  of  the  Com- 
mission: 
^ ^Conference  Rulings  88  (b)  and  287 
(i),  relating  to  the  Hours  of  Service  Law, 
rescinded,  for  the  reason  that  they  were 
iasued  as  informal  expressions  of  the 
Commission's  views  to  act  as  guides  nntil 
the  questions  could  be  judiciaUy  inter- 
preted, and  they  having  been  judicially 
interpreted  and  are  now  before  the  ooort 
on  appeal,  there  is  no  farther  occasion 
for  these  former  views  of  the  Commis- 
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If  the  eonstmction  contended  for  by  the 
eompany  be  adopted,  it  would  follow  that 
the  employees  might  be  kept  in  service  for 
indefinite  periods,  until  the  termination  or 
end  of  the  run  should  be  reached,  which  it 
is  not  difficult  to  suppose  might  require 
many  hours  of  service  beyond  the  limita- 
tions prescribed  in  the  body  of  the  act 
This  construction  would  defeat  the  pur- 
pose of  the  act  by  permitting  the  em- 
ployees to  endanger  themselves  and  the 
public  by  the  continued  service  of  tired 
and  exhausted  men.  We  reach  the  con- 
clusion that  in  keeping  the  crew  in  serv- 
ice beyond  San  Bernardino  the  company 
was  guilty  of  a  violation  of  the  statute. 

We  find  no  error  in  the  judgment  of 
61  L.  od. 


the  Circuit  Court  of  Appeals,  and  the 
same  is  affirmed. 

Mr.  Justice  McReynolda  took  no  part 
in  the  consicieration  or  decision  of  this 
case. 


[346]  WESTERN  OIL  REFINING  COM- 
PANVr,  Plff.  in  Err., 

V. 

A  W.  LIPSCOMB,  Clerk,  etc. 

(See  S.  C.  Reporter's  ed.  346-350.) 

€k>ninierce  —  state  taxation  —  foreign 
oori>oratlon  —  continuous  shipment » 
local  transportation. 

A  foreign  corporation  which  shipped 
into  the  state  a  tank  car  of  oil  and  a  car- 
load of  steel  barrels  containing  just  the 
quantity  of  oil  and  the  number  of  barrels 
necessary  to  fill  orders  from  two  towns  in 
the  state,  which  had  been  taken  by  a  travel- 
ing salesman,  billing  the  cars  to  one  town, 
at  which  the  orders  from  there  were  to  be 
and   were   filled,   and   then   rebilling   such 

Note. — On  state  regulation  of  inter- 
state or  foreign  commerce — see  notes  to 
Norfolk  &  W.  R.  Co.  v.  Com.  13  L.R.A. 
107,  and  Gloucester  Ferry  Co.  v.  Penn- 
qrlvania,  29  L.  ed.  U.  S.  158. 

As  to  state  licenses  or  taxes,  generally, 
as  affecting  interstate  commerce — see 
notes  to  Rothermel  v.  Meyerle,  9  L.RA. 
366;  American  Fertilizing  Co.  v.  Board 
of  Agriculture,  11  LiLA.  179;  Gibbons  v. 
Ogden,  6  L.  ed.  U.  S.  23;  Brown  v.  Mary- 
land, 6  L.  ed.  U.  S.  678;  Ratterman  v. 
Western  U.  Teleg.  Co.  32  L.  ed.  U.  S. 
229 ;  Harmon  v.  Chicago,  37  L.  ed.  U.  S. 
217;  Cleveland,  C.  C.  ft  St  L.  B.  Go.  v. 
Backus,  38  L.  ed.  U.  S.  1041;  Postal 
Tel^.  Gable  Co.  v.  Adams,  39  L.  ed.  U. 
S.  311;  and  Pittoburg  &  S.  Coal  Co.  v. 
Bates,  39  L.  ed.  U.  S.  538. 

On  local  transportation  of  goods  as 
part  of  interstate  or  foreign  shipment — 
see  note  to  Gulf,  C.  ft  S.  F.  B.  Co.  v. 
Texas,  51  L.  ed.  U.  S.  540. 

As  to  when  the  transportation  of  goods 
commenced  in  another  state  may  be 
deemed  to  have  been  definitely  inter- 
rupted or  terminated  so  as  to  subject  the 
goods  to  local  taxation — see  note  to  Gen- 
eral Oil  Co.  V.  Grain,  52  L.  ed.  U.  S.  755. 

On  altering  destination  during  ship- 
ment as  affecting  interstate  character — 
see  note  to  Kirby  v.  Union  P.  B.  Co. 
L.B.A.1916E,  533. 

On  breaking  continuity  of  passage  or 
shipment  as  affecting  interstate  charac- 
ter— see  note  to  Missouri,  K.  ft  T.  B.  Co. 
y.  Ashinger,  L.B.A.1917D,  1180. 
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era]  Land  OITlce,  made  March  21^  1905, 
temporarily  withdrawing  a  large  body  of 
public  lands  from  all  disposal,  save  under 
the  mineral  land  laws.     The  order  was 
made  by  direction  of  the  Secretary  of  the 
Interior  with  a  view  to  the  creation  of  a 
permanent  forest  reserve,  under  §  24  of 
the  Act  of  March  3,  1891,  chap.  561,  26 
Stat  at  L.  1095,  Comp.  Stat.  1916,  S 
5121,  if,  after  further  examination,  tbat 
should  receive  the  President's  approval. 
The  permanent  reserve  was  created  No- 
vember 6,  1906,  by  a  proclamation  of  the 
President.    Between  the  temporary  with- 
drawal and  the  President's  proclamation 
the  railroad  company  was  incorporated 
under  the  laws  of  Idaho,  and  filed  with 
the  Secretary'  of  the  Interior  a  copy  of 
its    articles    of    incorporation    and    due 
proofs  of  its  organization.     During  the 
same  period  it  also  filed  in  the  local  land 
office  a  map  or  profile  of  its  proposed 
railroad  through  the  reserve,  and  after 
the  President's  proclamation  it  filed  in 
that  office  a   second   and   then   a  third 
map.     The   line  of   the   proposed   road 
shown  upon  the  second  map  diftered  wide- 
ly from  that  upon  the  first,  and  the  line 
shown  upon  the  third  differed  materially 
from  those  upon  the  others.     The  first 
and  second  maps,  neither  of  which  had 
been  approved,  were  returned  to  the  com- 
pany as  superseded  by  the  third.    It  was 
filed  May  10,  1907.    At  that  time,  as  also 
before  any  map  was  filed,  the  regulations 
governing  applications  for  railroad  rights 
of  way  in  forest  reserves  required  the  ap- 
plicant to  enter  into  a  stipulation  respect- 
ing the  use  and  enjoyment  of  the  privi- 
lege, the  prevention  of  forest  fires,  the 
compensation  to  be  made  for  timber  cut 
or  destroyed,  and  the  duty  of  the  com- 
pany to  pay  for  any  injury  otherwise 
done  to  the  reserve.    32  Land  Dec.  481; 
34  Land  Dec.  583.    [354]  One  provision 
in  the  regulations  said:    '^No  construction 
can  be  allowed  on  a  reservation  until  an 
application  for  right  of  way  has  been 
ree^ilarly  filed  in  accordance  with  the 
laws  of  the  United  States  and  has  been 
approved  by  the  Department,  or  has  been 
considered  by  this  office  or  the  Depart- 
ment, and  permission  for  such  construc- 
tion has  been  specifically  given."    After 
filing  the  third  map  the  company  sought 
permission  from  the  Forest  Office  to  pro- 
ceed with  the  construction  of  its  railroad 
in  advance  of  the  approval  of  its  map, 
and  to  that  end  its  authorized  representa- 
tive, Mr.  George  R.  Peck,  in  its  behalf, 
signed  and  filed  in  the  Forest  Office  the 
following  memorandum: 
"Whereas,  the  Chicago,  Milwaukee,  & 

St.  Paul  Railway  Company  of  Idaho  de- 
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sires  immediate  permission  from  the  For- 
est Senice  to  begin  construction  of  the 
company's  railroad  in  the  Cceur  d'Alene 
National  Forest,  Idaho,  I  hereby  promise 
and  agree  on  behalf  of  the  company  that 
it  will  execute  and  abide  by  stipulation 
and  conditions  to  be  prescribed  by  the 
Forester  in  respect  to  said  railroad;  such 
stipulation  and  conditions  to  be  as  nearly 
as  practicable  like  those  executed  by  the 
company  on  January  18,  1907,  in  re- 
spect to  its  railroad  within  the  Helena 
National  Forest,  Montana." 

The  Forester  wrote  upon  the  memoran- 
dum, and  signed,  an  indorsement,  8a3ri]ig: 
"Approved  and  advance  permission  given 
to  construct,  subject  to  ratification  hereof 
by  the  company."  At  the  same  time  a 
telegram  was  sent  to  the  supervisor  of  the 
reserve,  saying:  "Advance  permission 
given  to-day  St.  Paul  Railroad  Company 
to  construct  railroad  through  CcBur 
d'Alene,  subject  usual  stipulations.  Su- 
pnervise  clearing  and  piling  and  scale  aU 
timber  cut." 

There  was  no  express  ratification  of  the 
Peck  memorandum,  but  shortly  after  it 
was  made  the  company  entered  upon  the 
reserve  and  actively  proceeded  with  the 
construction  of  its  road,  which  it  would 
not  have  been  permitted  [355]  to  do 
without  the  memorandum.  Not  until  the 
work  had  proceeded  for  some  months  was 
there  any  indication  that  the  memoran- 
dum was  not  satisfactory  to  the  company. 
It  then  declined  to  execute  the  stipulation 
called  for  by  the  memorandum  and  as- 
signed as  a  reason  that  Mr.  Peck  had  act- 
ed upon  the  mistaken  belief  that  the 
President's  proclamation  creating  the  per- 
manent reserve  preceded  the  filing  of  the 
first  map,  when  in  fact  the  map  was  filed 
before  the  proclamation  was  issued,  and 
that  the  execution  of  such  a  stipulation 
as  was  called  for  by  the  memorandum  waa 
indispensable,  when,  as  the  company  as- 
serted, it  was  entitled,  under  the  Act  of 
March  3,  1875,  infra,  to  a  right  of  way 
through  the  reserve  without  entering  into 
any  stipulation  or  assenting  to  any  con- 
ditions. But  the  officers  of  the  Forest 
Service  insisted,  with  the  full  sanction  of 
the  Secretary  of  the  Interior  and  of  the 
Secretary  of  Agriculture,  that  the  stipu- 
lation be  executed,  and  that  without  it 
the  company  was  not  entitled  to  proceed. 
This  resulted  in  a  conference  at  which  the 
company  particularly  requested  that  its 
construction  work  be  not  distur))ed,  and 
assented  to  an  arrangement  for  further 
negotiations,  or,  if  need  be,  a  "friendly 
lawsuit."  Further  negotiations  failed  and 
the  present  suit  followed.  When  it  was 
begun  the  road  through  the  reserve  waa 
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nearly  completed  and  was  in  operation, 
the  construction  being  on  the  line  shown 
on  the  third  map.  Approval  had  not  been 
given  to  this  map,  but  had  been  withheld, 
awaiting  the  company's  execution  of  the 
prescribed  stipulation. 

The  district  court,  after  concluding  and 
announcing  that  the  company  was  bound 
by  the  Peck  memorandum  and  that  the 
government  was  entitled  to  a  decree,  gave 
the  parties  an  opportunity  to  agree  upon 
the  form  of  stipulation  call'ed  for  by  that 
memorandum,  and  then  postponed  the  as- 
sessment of  damages  as  a  matter  which 
might  be  affected  materially  by  the  terms 
of  the  stipulation.  [356]  Afterward  the 
parties  brought  into  court  a  form  of  stipu- 
lation, which  they  agreed  was  what  was 
required  by  the  Peck  memorandum,  and 
that  form  was  adopted  bv  the  court,  with 
the  addition  only  of  a  paragraph  declar- 
ing, that  the  stipulation  should  be  deemed 
to  have  been  executed  as  of  May  10, 1907, 
which  was  the  date  of  the  Peck  memoran- 
dum, of  the  permission  to  proceed  with 
the  construction,  and  of  the  filing  of  the 
map  according  to  which  the  road  was 
constructed. 

Rights  of  way  for  railroads  over  lands 
of  the  United  States  were  granted  only 
by  special  acts  until  March  3,  1875,  when 
Congress  enacted  a  general  law  upon  the 
subject  and  confided  its  administration  to 
the  Land  Department.  Chap.  152,  18 
Stat,  at  L.  482,  Comp.  Stat.  1916,  §  4921. 
But  that  law,  by  its  5th  section,  was  de- 
clared to  be  inapplicable  to  ''any  military, 
park,  or  Indian  reservation,  or  other  lands 
specially  reserved  from  sale."  Lands  in  a 
forest  reserve  not  only  are  specially  re- 
served from  sale,  but,  like  those  in  the 
reservations  particulariy  named,  are  set 
apart  for  a  public  purpose.  Act  June  4, 
1897,  chap.  2,  30  Stat,  at  L.  34-36,  Comp. 
Stat.  1916,  §§  5123-5134.  That  they  come 
within  the  excepting  provision  of  the  5th 
section,  as  do  lands  in  other  public  reser- 
vations, is  plain.  Both  Congress  and  the 
Land  Department  have  so  regarded  them. 
House  Report  No.  1212,  54th  Cong.  1st 
Seas. ;  House  Report  No.  1790,  55th  Cong. 
3d  Sess.;  Re  Brainard  &  N.  M.  R.  Co. 
29  Land  Dec.  257.  Thus  the  company 
neither  did  nor  could  acquire  a  right  of 
way  over  these  lands  under  the  Law  of 
1875.  And  this  is  true  notwithstanding 
the  preliminary  steps  taken,  as  before  re- 
cited, in  advance  of  the  creation  of  the 
permanent  reserve.  The  temporary  with- 
drawal was  made  several  months  before 
any  of  those  steps  were  taken, — ^indeed, 
before  the  company  came  into  existence, — 
and  remained  in  force  until  the  permanent 

reserve  was  created.    While  the  withdraw- 
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al  was  in  force  it  was  as  much  df  an  ob- 
stacle to  the  acquisition  of  a  railroad  right 
of  way  over  [357]  these  lands  as  was 
the  permanent  reserve  thereafter.  The 
power  to  establish  the  reserve  included  the 
power  to  make  the  temporary  withdrawal, 
and  the  act  of  the  Secretary  of  the  In- 
terior in  directing  the  latter  was,  in  legal 
contemplation,  the  act  of  the  President. 
United  States  v.  Morrison,  240  U.  S.  192, 
212,  60  L.  ed.  599,  608,  36  Sup.  Ct.  Rep. 
326;  Wilcox  v.  Jackson,  13  Pet.  498,  512, 
513,  10  L.  ed.  264,  271,  272;  Wolsey  v. 
Chapman,  101  U.  S.  765,  769,  770,  25  L. 
ed.  915,  920,  921. 

We  come,  then,  to  the  provision  in  the 
Appropriation  Act  of  March  3,  1899, 
chap.  427,  30  Stat,  at  L.  1233,  Comp.  Stat. 
1916,  §  4945,  which  says : 

"That  in  the  form  provided  by  existing 
law  the  Secretary  of  the  Interior  may 
file  and  approve  surveys  and  plats  of 
any  right  of  way  for  a  wagon  road,  rail- 
road, or  other  highway  over  and  across 
any  forest  reservation  or  reservoir  site 
when  in  his  judgment  the  public  interests 
will  not  be  injuriously  affected  thereby." 

Doubtless  if  this  provision  were  sepa- 
rately considered,  its  purpose  woidd  seem 
obscure;  but  it  must  be  considered  in  con- 
nection with  the  Law  of  1875  and  the  rul- 
ings thereunder,  and  when  this  is  done  its 
purpose  seems  reasonably  plain.  Thai 
law,  by  its  1st  section,  provides  in  general 
terms  for  rights  of  way  for  railroads  over 
public  lands.  By  its  4th  section  it  deals 
with  the  identification  of  the  desired  right 
of  way  by  a  survey  and  plat,  and  provides 
for  filing  the  plat,  and  securing  its  ap- 
proval by  the  Secretary  of  the  Interior. 
By  its  5th  section,  as  has  been  seen,  it 
excepts  forest  and  other  reservations  from 
its  operation.  Because  of  this  exception 
the  Secretary  of  the  Interior  was  ruling — 
properly  so,  as  we  think — that  his  author- 
ity did  not  extend  to  receiving  and  ap- 
proving surveys  and  plats  of  rights  of 
way  in  forest  reserves.  And  so,  to  obtain 
such  a  right  of  way  it  was  necessary  to 
go  to  Congress.  The  requests  for  special 
acts  came  to  be  frequent,  especially  as  the 
reserves  were  increasing  in  number.  In 
this  situation  Congress  passed  the  pro- 
vision last  quoted.  It  is  a  general  and 
continuing  provision,  and  says,  in  sub- 
stance, that  rights  of  way  for  railroads 
[358]  through  forest  reserves  may  be 
secured  when,  and  only  when,  the  public 
interests  will  not  be  injuriously  affected, 
and  it  commits  the  solution  of  that  ques- 
tion to  the  Secretary  of  the  Interior.  If 
"in  his  judgment"  the  public  interests 
will  not  be  jeopardized,  he  "may  file  and 
approve"  surveys  and  plats  of  any  such 
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right  of  way.  In  sijfiort,  he  is  invested  with 
a  large  measure  of  discretion  to  be  exer- 
cised for  the  conservation  of  the  public 
interests,  and  only  through  his  approval 
can  the  right  of  way  be  acquired  without 
farther  action  by  Congress. 

Here  the  Secretary  made  it  manifest, 
through  the  r^^lations  before  noticed  and 
otherwise,  that,  in  his  judgment,  due  re- 
gard for  the  public  interests  required  that 
a  stipulation,  such  as  was  described  in  the 
Peck  memorandum,  be  exacted  of  the  com- 
pany as  a  condition  to  the  approval  of  the 
survey  and  map, — that  is,  to  securing  the 
right  of  way.  Rightly  understanding  that 
this  was  so,  Mr.  Peck,  the  company's  rep- 
resentative, promised  on  its  behalf  that 
it  would  comply  with  that  condition.  The 
promise  was  gi^en  for  the  purpose  of 
securing  permission  to  proceed  at  once 
with  the  construction  of  the  road,  and  on 
the  faith  of  the  promise  the  permission 
was  given.  While  this  was  said  to  be  sub- 
ject to  the  company's  ratification,  it  must 
be  held  upon  this  record  that  there  was  an 
implied  ratification.  The  company 
promptly  availed  itself  of  the  permission 
and  proceeded  with  the  work  of  construc- 
tion. The  circumstances  were  such  tliat 
it  must  have  known  how  the  permission 
was  obtained.  It  was  largely  benefited 
thereby  and  to  these  benefits  it  ever  since 
has  hdd  fast.  True,  after  some  months 
had  elapsed  it  manifested  a  purpose  to 
disaffirm  Mr.  Peck's  promise,  but  that 
was  after  the  implied  ratification  and 
after  the  construction  had  proceeded  so 
far  that  restoration  of  the  original  situa- 
tion was  not  possible. 

It  follows  that  the  company  not  only 
is  bound  by  the  Peck  memorandum,  but 
is  in  a  position  where  it  must  [359]  exe- 
cute the  required  stipulation  or  discon- 
tinue the  construction  and  operation  of 
its  railroad  in  the  reserve. 

It  is  objected  that  the  case  is  not  one 
which  is  cognizable  in  a  court  of  equity 
and  that  the  bill  is  multifarious.  Both 
branches  of  the  objection  are  without 
merit, — so  plainly  so  that  a  discussion  of 
them  would  serve  no  purpose. 

The  assessment  of  the  damages  is  called 
in  question,  but  without  any  good  reason. 
The  stipulation  agreed  upon  as  conform- 
ing to  the  Peck  memorandum  was  rightly 
regarded  as  decisive  of  several  of  the 
questions  bearing  upon  the  assessment, 
and  no  reason  is  perceived  for  disturbing 
the  concurring  decisions  below  upon  the 
others. 

The  decree  unconditionally  commands 
the  execution  and  filing  of  the  prescribed 
stipulation  without  awarding  an  alterna- 
tive injunction,  and  counsel  for  the  gov- 
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emment  suggest  that  it  should  have  en- 
joined the  company  from  the  further  oc- 
cupation of  the  resene  unless,  within  a 
prescribed  time,  the  stipulation  be  execut- 
ed and  filed.  The  criticism  is  not  without 
merit,  and  doubtless  is  prompted  by  a 
careful  study  of  the  bill.  But,  as  the 
government  has  not  appealed  and  the 
company  is  not  complaining  of  the  failure 
to  put  the  matter  in  the  alternative,  the 
point  may  be  passed  without  farther 
notice. 
Decree  affirmed. 

Mr.  Justice  McBeynolda  took  no  part 
in  the  oonsideration  or  decision  of  this 
case. 


[860]  NEW  YORK  CENTRAL  ft  HtTD- 
SON  RIVER  RAILROAD  COMPANY, 
Plff.  i^  Err., 

v. 

MICHAEL  TONSELLITO,  an  Infant,  Who 
Sues  by  James  TonBellito,  His  Next 
Friend.     (No.  239.) 


NEW  YORK  CENTRAL  ft  HUDSON 
RIVER  RAILROAD  COMPANY,  PUT. 
in  Err., 

V. 

JAMES  TONSELLITO.     (No.  240.) 

(See  S.  C.  Reporter's  ed.  860-362.) 

Error  to  state  court  —  foUowli&ir  deci- 
sion below  —  action  under  Federal 
Bmployers'   Liability  Act. 

1.  A  judgment  in  favor  of  plaintiff  in 
an  action  under  the  Federal  Employers' 
Liability  Act  of  Apnl  22,  1908  (35  Stat, 
at  1m  65,  chap.  149,  Comp.  Stat.  1916, 
§  8657),  will  not  be  disturbed  on  writ  of 
error  to  a  state  court,  where  there  ia  ade- 
quate evidence  to  justify  the  submission  of 
the  issues  to  the  jury,  and  the  charge  can- 
not be  said  to  contain  material  errors^  and 
both  state  courts  have  sustained  the  judg- 
ment. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
m.  1,  in  Digest  Sup.  Ct  1908.) 

Commerce  —  excluaiveness  of  Federal 

regulation  —  employers*   liability  ^ 

common-law  action  —  suit  by  father 

of  injured  minor  employee. 

2.  The  common-law  right  of  the  father 
of  a  minor  employee  of  an  interstate  rail- 

Note. — On  the  general  subjeet  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  eoorts — see  notes  to  Mart- 
in V.  Hnnter,  4  L.  ed.  U.  S.  97;  Hamblin 
V.  Western  Land  Coi  37  L.  ed.  U.  S.  267 ; 
Re  Buchanan,  39  L.  ed.  U.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998. 

As  to  state  decisions  and  laws  as  roles 
of  decision  in  Federal  courts — see  notes 
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way  company,  injured  throiiffh  the  latter's 
negligence  while  he  was  employed  in  inter- 
state commerce,  to  sue  the  company  on  ac- 
count of  expenses  incurred  for  medical  at- 
tention to  his  son  and  for  the  loss  of  the 
latter's  services,  did  not  survive  the  en- 
actment of  the  Federal  Employers'  Liabil- 
ily  Act  df  April  22,  1908  (35  Stat,  at  L. 
66,  chap.  ]4»,  Comp.  Stat.  1910,  %  8667), 
in  which  Congress  aeolared  when,  how  far, 
and  to  whom,  such  carriers  shall  be  liable 
on  account  of  accidents  to  employees  in  the 
specified  class. 

[For  other  cases,  see  Commerce,  L  c^  In  Digest 
Bop,  Ct  1908.] 

[Nos.  239  and  240.] 

Submitted  April  80,  1917.     Decided  June 

4»  1917. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  of  Hudson 
County,  in  that  state,  in  favor  of  plain- 
tiff in  a  suit  under  the  Federal  Employ- 
ers' Liability  Act,  brought  by  the  father 
as  next  friend  of  the  injured  minor  em- 

iloyee.  Affirmed.  Also 
N  ERROR  to  the  Court  of  Errors  and 
-  Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  of  Hudson 
County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  by  the  father  of  a  minor 
employee  of  an  interstate  railway  com- 
pany, injured  while  employed  in  inter- 
state commerce,  to  recover  from  the  com- 
pany on  account  of  expenses  incurred  for 
medical  attention  to  the  son,  and  for 
loss  of  the  latter^s  services.  Reversed 
and  remanded  for  further  procei&dings. 

See  same  case  below,  87  N.  J.  L.  651, 94 
Ati.  804. 
The  facts  are  stated  in  the  opinion. 

Mr.  Albert  0.  Wall  submitted  the 
cause  for  plaintiff  in  error  in  No.  239. 
Mr.  John  A.  Hartpence  was  on  the  brief : 

The  plaintiff  Michael  Tonsellito  and 
defendant  were  not  engaged  in  interstate 
commerce. 

Illinois  G.  R.  Co.  v.  Behrens,  233  U. 
S.  473,  58  L.  ed.  1051,  34  Sup.  Ct.  Rep. 


646,  Ann.  Cas.  1914C,  163,  10  N.  C.  C. 
A.  153;  Pennsylvania  R.  Co.  v.  Knox, 
134  C.  C.  A.  426,  218  Fed.  748;  Second 
Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.)  223  U. 
S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  Rep.  169, 1  N.  C.  C.  A.  875; 
Pedei-sen  v.  Delaware,  L.  &  W.  R.  Co.  229 
U.  S.  146,  57  L.  ed.  1125,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N.  C. 
C.  A.  779;  Delaware,  L.  &  W.  R.  Co.  v.  . 
Yurkonis,  238  U.  S.  439,  59  L.  ed.  1397, 
35  Sup.  Ct.  Rep.  902;  Shanks  v.  Dela- 
ware, L.  &  W.  R.  Co.  239  U.  S.  556,  60 
L.  ed.  436,  L.R.A.1916C,  797,  36  Sup. 
Ct.  Rep.  188;  Chicago,  B.  &  Q.  R.  Co. 
V.  Harrington,  241  U.  S.  177,  60  L.  ed. 
941,  36  Sup.  Ct  Rep.  517,  11  N.  C.  C. 
A.  992;  Minneapolis  &  St.  L.  R.  Co.  v. 
Winters,  242  U.  S.  353,  ante,  358,  37 
Sup.  Ct.  Rep.  170. 

At  the  point  of  the  accident  there  was 
a  fill  in  the  yard  for  the  purpose  of  run- 
ning from  level  up  to  the  storehouse  and. 
boiler  house.  There  was  no  evidence  by 
plaintiffs  to  show  that  this  was  not  a 
normal  fiU.  There  was  no  standard  estab- 
lished by  their  testimony  for  such  an  oper- 
ation, of  which  this  fell  short.  It  is  not 
competent  for  tlie  jury  to  fix  a  standard 
of  its  own,  and  then  say  defendant  fell 
short  of  it.  It  is  proper  construction 
when  suited  to  its  avowed  purpose. 

Zebrowski  v.  Warner  Sugar  Ref.  Co. 
83  N.  J.  L.  558,  46  L.R.A.(N.S.)  233,  83 
Atl.  957;  Feil  v.  West  Jersev  &  S.  R. 
Co.  77  N.  J.  L.  502,  72  Atl.  362 ;  Dotson 
V.  Erie  R.  Co.  68  N.  J.  L.  679,  54  Atl. 
827,  13  Am.  Nog.  Rep.  655;  Foley  v. 
Brunswick  Traction  Co.  66  N.  J.  L.  637, 
50  Atl.  340. 

Whatever  risk  was  present,  plaintiff  aa« 
sumed;  and  the  court  should  have  so  di- 
rected. 

Tuttle  V.  Detroit,  G.  H.  &  M.  R.  Co. 
122  U.  S.  189,  30  L.  ed.  1114,  7  Sup.  Ct. 
Rep.  1166;  Kohn  v.  McNulta,  147  U.  S. 
238,  37  L.  ed.  150, 13  Sup.  Ct.  Rep.  298; 
Southern  P.  Co.  v.  Seley,  152  U.  S.  143, 
38  L.  ed.  391,  14  Sup.  Ct.  Rep.  530; 
Seaboard  Air  Line  R.  Co.  v.  Horton,  233 
U.  S.  492,  58  L.  ed.  1062,  L.R.A.1915C, 


to  Clark  v.  Graham,  5  L.  ed.  U.  S.  334; 
Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290; 
Jackson  ex  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583;  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  351;  United  States  ex  reL 
Butz  V.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepaugh  v.  Delaware,  L.  &  W.  R.  Co. 
5  L.R.A.  508;  and  Snare  &  T.  Co.  t. 
Friedman,  40  L.R.A.(N.S.)  380. 

On  error  to  state  courts  in  cases  aris- 
ing under  the  Federal  Employers'  Liabili- 
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ty  Act — see  note  to  Great  Northern  R.  Co. 
V.  Knapp,  60  L.  ed.  U.  S.  745. 

On  review  of  questions  of  fact  on  writ 
of  error  to  state  court — see  note  to  Smiley 
V.  Kansas,  49  L.  ed.  U.  S.  546. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers'  Lia- 
bility Act — see  notes  to  Lamplicre  v.  Ore- 
gon R.  &  Nav.  Co.  47  L.R.A.(N.S.)  38, 
and  Seaboard  Air  Line  R.  Co.  y.  Horton, 
L.R.A.1915C,  47. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
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1,  34  Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B, 
476,  8  N.  C.  C.  A.  834;  Jacobs  v.  South- 
ern R.  Co.  241  U.  S.  229,  60  L.  ed.  970, 
36  Sap.  Ct.  Rep.  588. 

The  mere  fact  that  he  was  not  of  full 
age  is  not  sufficient  to  excuse  him  from 
the  operation  of  the  rule.  A  servant  as- 
sumes the  risk  of  that  which  is  obvious. 

Riddle  v.  Alpha  Portland  Cement  Co. 
73  N.  J.  L.  594,  64  Atl.  1065;  Caffery  v. 
Hedden,  79  N.  J.  L.  657,  76  Atl.  981; 
Peterson  v.  American  Ice  Co.  83  N.  J. 
L.  679,  47  L.R.A.(N.S.)  144,  83  AU. 
872. 

And  the  rule  is  the  same  even  though  he 
be  under  age.  Instruction  is  only  neces- 
sary where  the  risk  is  not  obvious. 

Bender  v.  New  York  Glucose  Co.  72  N. 
J.  L.  218,  61  Atl.  388;  Carrington  v.  Muel- 
ler, 65  N.  J.  L.  244,  47  AU.  664 :  Smith 
V.  Irwin,  61  N.  J.  L.  507, 14  Am.  St  Rep. 
699,  18  Atl.  852;  Diehl  v.  Standard  OU 
Co.  70  N.  J.  L.  424,  67  Atl.  131;  Beckham 
.V.  HiUier,  47  N.  J.  L.  12;  Dunn  v.  Mc- 
Namee,  69  N.  J.  L.  498,  37  Atl.  61,  2  Am. 
Neg.  Rep.  34;  Hesse  v.  National  Casket 
Co.  66  N.  J.  L.  652,  52-  Atl.  384,  12  Am. 
Neg.  Rep.  327. 

Michael  left  a  place  of  safety  and  vol- 
untarily  went  into  danger. 

Harris  v.  United  S.  S.  Co.  75  N.  J.  L. 
861,  70  Atl.  156;  Haber  y.  Jenkins  Rub- 
ber Co.  72  N.  J.  L.  171,  61  Atl.  382. 

There  was  not  sufficient  evidence  of  n^- 
ligence  of  defendant  to  go  to  the  jury, 
and  a  verdict  should  have  been  directed 
in  favor  of  defendant. 

Schuylkill  &  D.  Improv.  Co.  v.  Munson, 
14  Wall.  442,  448,  20  L.  ed.  867,  872; 
Pleasants  v.  Fant,  22  Wall.  116,  22  L. 
ed.  780;  Baldwin  v.  Shannon,  43  N.  J. 
L.  596;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
McWhirter,  229  U.  S.  265,  57  L.  ed.  1179, 
33  Sup.  Ct.  Rep.  858;  Roberts,  Injuries 
to  Interstate  Employees,  1916,  pp.  16, 
16. 

The  judgment  of  the  court  of  errors 
and  appeals  and  of  the  circuit  court  of 
Hudson  county,  New  Jersey,  should  be 
reversed,  set  aside,  and  for  nothing  hold- 
en. 

St.  Louis,  I.  M.  Sq  S.  R.  Co.  v.  Mc- 
Whirter, 229  U.  S.  265,  57  L.  ed.  1179, 
33  Sup.  Ct.  Rep.  858;  Norfolk  Southern 
R.  Co.  V.  Ferebee,  238  U.  S.  269,  59  L. 
ed.  1303,  35  Sup.  Ct  Rep.  781;  Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Devine,  239  U.  S. 
52,  60  L.  ed.  140,  36  Sup.  Ct  Rep.  27; 
Southern  R.  Co.  v.  Prescott,  240  U.  S. 
632,  60  L.  ed.  836,  36  Sup.  Ct  Rep.  469 ; 
Cincinnati,  N.  0.-  &  T.  P.  R.  Co.  v.  Ran- 
kin, 241  U.  S.  319,  60  L.  ed.  1022,  L.R.A. 
1917A,  266,  36  Sup.  Ct  Rep.  555. 
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Mr.  Alexander  Simpson  submitted  the 
cause  for  defendant  in  error  in  No.  239: 

Plaintiff  and  defendant  were  engaged 
I  in  interstate  commerce. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  146,  67  L.  ed.  1125,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N. 
C.  C.  A.  779;  Lamphere  v.  Oregon  R.  & 
Nav.  Co.  47  L.R.A.(N.S.)  52;  subtitle  7, 
and  note,  116  C.  C.  A.  156, 196  Fed.  336; 
Austin  V.  Pennsylvania  R.  Co.  82  N.  J. 
L.  416,  81  Atl  739. 

The  question  of  negligence  was  one  for 
the  jury. 

Kreigh  v.  Westinghouse,  C.  K.  ft  Co. 
214  U.  S.  249,  53  L.  ed.  984,  29  Sup.  Ct 
Rep.  619. 

Being  an  infant,  it  was  for  the  master 
to  explain  to  him  any  dangers  which  were 
not  apparent  to  one  of  his  age  and  experi- 
ence. It  is  not  whether  the  plaintiff  knew 
the  physical  situation,  but  whether  he 
appreciated  the  danger,  or  should  have 
done  so. 

Polo  V.  Palisade  Constr.  Co.  75  N.  J. 
L.  873,  70  Atl.  161;  Burns  v.  Delaware 
&  A.  Teleg.  &  Teleph.  Co.  70  N.  J.  L. 
745,  67  L.R.A.  956,  59  Atl.  220,  592,  17 
Am.  Neg.  Rep.  673;  Seaboard  Air  Line 
R.  Co.  V.  Horton,  233  U.  S.  503,  58  L.  ed. 
1069,  L.R.A.1915C,  1,  34  Sup.  Ct  Rep. 
635,  Ann.  Cas.  1916B,  476,  8  N.  C.  C. 
A.  834. 

But  assume,  for  the  sake  of  argument, 
that  he  is  charged  as  a  matter  of  law  with 
the  obvious  risk  of  this  physical  situa- 
tion,— was  he  charged  as  a  matter  of  law 
with  the  obvious  risk  of  something  which 
he  could  not  know, — that  the  person  in 
charge  of  the  engine  would  start  it  with- 
out giving  him  a  reasonable  opportunity 
of  boarding  the  samet  How  can  he  as- 
sume the  risk  of  the  negligence  of  the  mas- 
ter or  a  fellow  servant,  which  is  not  ap- 
parent to  himf 

Chesapeake  ft  O.  R.  Co.  t.  DeAtley, 
241  U.  S.  310,  60  L.  ed.  1016,  36  Sup. 
Ct.  Rep.  664;  Grybowski  v.  Erie  R.  Co. 
88  N.  J.  L.  1,  96  Atl.  764;  Seaboard  Air 
Line  R.  Co.  v.  Horton,  233  U.  S.  503,  58 
L.  ed.  1069,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834. 

As  an  infant  he  did  not  assume  the 
risk  that  an  adult  would  assume. 

Smith  V.  Irwin,  51  N.  J.  L.  507, 14  Am. 
St.  Rep.  699, 18  Atl.  852. 

Whether  or  not  the  plaintiff  was  a  vol- 
unteer was,  at  best,  a  jury  question. 

1  Labatt,  Mast  &  S.  p.  1864. 

Whether  or  not  he  was  on  duty  would 
be  a  jury  question,  and  not  a  court  ques- 
tion. 

North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  68  L.  ed.  691,  34  Sup.  Ct  R«>. 
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306,  Ann.  Cas.  1914C,  159,  9  N.  G.  G.  A. 
109. 

The  judgment  below  should  be  af- 
firmed. 

Richey  Federal  Employers'  Liability, 
2d  ed.  YY  44,  52. 

Mr.  Albert  0.  Wall  submitted  the 
cause  for  plaintiff  in  error  in  No.  240. 
Mr.  John  A.  Hartpence  was  on  the  brief : 

The  Federal  act  supersedes  all  former 
rights  of  action  within  the  field  that  it 
covers,  whether  by  statute  or  at  common 
law ;  and  recourse  must  be  had  to  the  act 
itself  for  the  declaration  of  the  right,  if  it 
exists.  No  right  being  given  by  that  act 
to  the  parent  of  a  minor  employee  except 
in  the  case  of  death,  no  right  exists  in  the 
parent  in  an  action  based  upon  the  Fed- 
eral statute,  where  injury  alone  results 
to  the  minor  employee. 

Flanders  v.  Georgia,  S.  A  F.  R.  Go.  68 
Fla.  479,  67  So.  68;  Seaboard  Air  Line  R. 
Go.  v.  Horton,  233  U.  S.  492,  58  L.  ed. 
1062,  L.R.A.1915G,  1,  34  Sup.  Gt.  Rep. 
635,  Ann.  Gas.  1915B,  475,  8  N.  G.  G.  A. 
834;  Minnesota  Rate  Gases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Gt.  Rep. 
729,  Ann.  Gas.  1916A,  18;  St  Louis,  I. 
M.  &  S.  R.  Co.  V.  Graft,  237  U.  S.  648,  59 
L.  ed.  1160,  35  Sup.  Gt  Rep.  704,  9  N. 
G.  G.  A.  754;  Southern  R.  Go.  v.  Railroad 
Gommission,  236  U.  S.  439,  59  L.  ed.  661, 
35  Sup.  Gt.  Rep.  304;  Toledo,  St.  L.  &  W. 
R.  Go.  V.  Slavin,  236  U.  S.  454,  59  L.  ed. 
671,  35  Sup.  Gt  Rep.  306;  St.  Louis  I. 
M.  &  S.  R.  Go.  V.  McWhirter,  229  U.  S. 
265,  57  L.  ed.  1179,  33  Sup.  Gt  Rep.  858; 
Winfree  v.  Northern  P.  R.  Go.  227  U.  S. 
296,  57  L.  ed.  518,  33  Sup.  Gt  Rep.  273; 
Northern  P.  R.  Go.  v.  Washington,  222  U. 
S.  370,  56  L.  ed.  237,  32  Sup.  Gt  Rep. 
160 ;  St  Louis,  S.  F.  &  T.  R.  Go.  v.  Scale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup.  Gt. 
Rep.  651,  Ann.  Gas.  1914G,  156;  Ameri- 
can R.  Go.  V.  Birch,  224  U.  S.  547,  56  L. 
ed.  879,  32  Sup.  Gt.  Rep.  603;  Garrett  v. 
LouisviUe  &  N.  R.  Go.  235  U.  S.  308,  59  L. 
ed.  242,  35  Sup.  Gt.  Rep.  32;  Michigan 
G.  R.  Go.  V.  Vreeland,  227  U.  S.  59,  57  L. 
ed.  417,  33  Sup.  Gt.  Rep.  192,  Ann.  Gas. 
1914G,  176;  American  R.  Go.  v.  Didrick- 
sen,  227  U.  S.  145,  57  L.  ed.  456,  33  Sup. 
Gt  Rep.  224;  Gulf,  G.  &  S.  F.  R.  Go.  v. 
McGinnis,  228  U.  S.  173,  57  L.  ed.  785,  33 
Sup.  Gt  Rep.  426,  3  N.  G.  G.  A.  806;  St 
Louis,  I.  M.  &  S.  R.  Go.  v.  Hesterly,  228 
U.  S.  702, 57  L.  ed.  1031,  33  Sup.  a.  Rep. 
703;  Thornton,  Fed.  Employers'  Liability 

Aet,  3d  ed.  p.  34,  §§  19,  21,  and  notes. 
•1  li.  ed. 


Mr.  Alexander  Simpson  submitted  the 
cause  for  defendant  in  error  in  No.  240 : 

It  b  not  until  Gongress  legislates  that 
its  powers  are  paramount  and  exclusive. 

Missouri  P.  R.  Go.  v.  Gastle,  224  U.  S. 
541,  56  L.  ed.  675,  32  Sup.  Gt.  Rep.  606. 

Mr.  Justice  McBeynolda  delivered  the 
opinion  of  the  court: 

By  stipulation,  these  causes  were  tried 
together  before  the  same  jury  and  upon 
the  same  testimony.  Michael  [8611 
Tonsellito,  an  infant  seventeen  years  old, 
suing  by  his  father,  James  Tonsellito,  as 
next  friend,  and  relying  upon  the  Federal 
Employers'  Liability  Act,  obtained  a 
judgment  for  personal  injuries  suffered 
while  employed  by  plaintiff  in  error — 
Number  239.  These  injuries,  he  alleged, 
resulted  from  n^Ugence  in  eonstructing 
and  maintaining  its  roadbed  and  in  start- 
ing a  locomotive  without  giving  him  a  rea- 
sonable opportunity  to  climb  thereon. 
James  Tonsellito  recovered  for  himself  on 
account  of  expenses  incurred  for  medical 
attention  to  his  son  and  loss  of  the  latter^s 
services — Number  240.  Both  judgments 
were  affirmed  by  the  court  of  errors  and 
appeals.    87  N.  J.  L.  651,  94  Atl.  804. 

Reversal  is  asked  in  the  cause  instituted 
by  Michael  Tonsellito  because  (1)  he  was 
not  engaged  in  interstate  commerce  when 
injured ;  (2)  no  negligence  by  the  railroad 
was  shown;  (3)  he  assumed  the  risk;  and 
(4)  he  was  a  mere  volunteer  when  the  ac- 
cident occurred.  We  think  there  was 
adequate  evidence  to  justify  submission  of 
all  these  matters  to  Uie  juiy;  and  we  are 
unable  to  say  the  charge  contains  material 
error.  Both  state  courts  have  sustained 
the  judgment;  there  are  no  special  cir- 
cumstances demanding  comment;  and  it 
seems  enough  to  announce  our  conclusion. 
Great  Northern  R.  Go.  v.  Knapp,  240  U. 
S.  464,  466,  60  L.  ed.  745,  751,  36  Sup. 
Gt.  Rep.  399;  Erie  R.  Go.  v.  Welsh,  242  U. 
S.  303,  ante,  319,  37  Sup.  Gt  Rep.  116. 

The  court  of  errors  and  appeals  ruled, 
and  it  is  now  maintained,  that  the  right  or 
action  asserted  by  the  father  exiated  at 
common  law  and  was  not  takei^  away  by 
the  Federal  Employers'  Liability  Act. 
But  the  contrary  view,  we  think,  is  clear- 
ly settled  by  our  recent  opinions,  in  New 
York  G.  R.  Go.  v.  Winfield,  244  U.  S. 
147,  ante,  1045,  37  Sup.  Gt.  Riep.  546,  and 
Erie  R.  Go.  v.  Winfield,  244  U.  S.  170, 
ante,  1057,  37  Sup.  Gt  Rep.  556  (decided 
May  21,  1917).  There  we  held  the  act 
'Hs  comprehensive  and  also  exclusive"  in 
respect  of  a  railroad's  liability  for  in- 
juries suffered  by  its  employees  while  en- 
gaging in  interstate  commerce.  "It  es- 
tablishes a  rule  or  regulation  which  is 
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intended  to  operate  [862]  uniformly  in 
nil  the  states  as  respects  interstate  com- 
merce, and  in  that  field  it  is  both  par- 
amount and  exclusive."  Congress  having 
declared  when,  how  far,  and  to  whom 
carriers  shall  be  liable  on  account  of  ac- 
cidents in  the  specified  class,  such  liabil- 
ity can  neither  be  extended  nor  abridged 
by  common  or  statutory  laws  of  the  state. 

The  judgment  in  Number  239  is  af- 
firmed. 

In  Number  240  the  judgment  below  is 
reversed  and  the  causQ  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Reversed. 

Mr.  Justice  BrandeiB  concurs  in  the 
result  announced  in  No.  240. 


CHARLES  MASON  and  A.  Hanson,  Plffs. 

in   Err., 

V. 

UNITED   STATES. 

(See  S.  C.  Reporter's  ed.  362-367.) 

Witnesses  —  privilege  —  self-crimina- 
tion. 

Witnesses  called  to  testify  before  a 
grand  jury  engaged  in  investigating  a 
charge  of  gambling  against  other  persons 
cannot  justify,  under  the  claim  of  their 
constitutional  privilege  against  self-crimi- 
nation, their  refusal  to  answer  the  ques- 
tions whether  a  game  of  cards  was  going 
on  at  the  table  at  which  they  were  sitting 
at  a  specified  time  and  place,  or  whether  on 
that  occasion  they  saw  anyone  playing  cards, 
there  being  no  su^getttion  that,  under  the 
local  law  (Alaska  Comp.  I^ws  1013,  §  2032), 
it  is  criminal  to  sit  at  a  table  where  cards 
aro  being  played,  or  to  join  in  such  game  un- 
lefts  played  for  something  of  value. 
[For  other  cases,  see  Witnesses,  V.  c,  in  Digest 
Sap.  Ct  lOOS.j 

[No.   604.] 

Submitted  April  11,  1017.    Decided  June  4, 

1017. 

IN  ERROR  to  the  District  Court  of  the 
United    States    for    the    District    of 
Alaska,  Second  Division,  to  review  an  or- 

Note. — On  conclusiveness  of  witness's 
statement  that  answer  to  question  against 
which  he  pleads  his  privilege  would  tend 
to  incriminate  him — see  notes  to  McGor- 
ray  v.  Sutter,  24  L.R.A.(N.S.)  165,  and 
Karel  v.  Conlan,  49  L.R.A.(N.S.)  826. 

On  constitutional  guaranty  against  self- 
incrimination— -«ee  note  to  State  ▼.  Jack, 
L  L.R.A.(N.S.)  167. 
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der  imposing  a  fine  for  contempt  in  refus- 
ing  to   answer   certain   questions   asked 
upon   an   investigation   before  a  grand 
jury.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Ctoorge  B.  Ghrigsby  submitted  the 
cause  for  plain tifits  in  error: 

If  the  question  be  of  such  a  description 
that  an  answer  to  it  may  or  may  not  crim- 
inate the  witness,  according  to  the  pur- 
port of  that  answer,  it  must  rest  with 
himself,  .who  only  can  tell  what  it  would 
be,  to  answer  the  question  or  not.  If,  in 
such  case,  he  says  upon  his  oath  that  his 
answer  would  criminate  himself,  the  court 
can  demand  no  other  testimony  of  the 
fact. 

United  States  v.  Burr,  Fed.  Cas.  No. 
14,629E;  Counselman  v.  Hiteheock,  142 
U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Coul 
Rep.  816, 12  Sup.  Ct.  Rep.  195;  Brown  v. 
Walker,  161  U.  S.  591,  40  L.  ed.  819,  5 
Inters.  Com.  Rep.  369,  16  Sup.  Gt  Rep. 
644. 

Solicitor  General  Davis  and  Mr.  Bobert 
Szold  submitted  the  cause  for  defendant 
in  error: 

Unless  the  fact  sought  to  be  disclosed 
is  a  necessary  and  essential  part  of  a 
crime,  the  duty  to  testify  is  controlling. 

3  Wigmore,  Ev.  §  2261. 

The  privilege  does  not  extend  to  re- 
mote possibilities  out  of  the  ordinary 
course  of  law. 

Heike  v.  United  States,  227  U.  S.  131, 
144,  57  L.  ed.  450,  33  Sup.  Ct  Rep.  226, 
Ann.  Cas.  1914C,  128;  Reg.  v.  Boyes,  1 
Best  &  S.  321,  121  Eng.  Reprint,  734,  2 
Fost.  &  F.  157,  30  L.  J.  Q.  B.  N.  S.  301,  7 
Jur.  N.  S.  1158, 5  L.  T.  N.  S.  147, 9  Week. 
Rep.  690.  9  Cox,  C.  C.  32;  Hale  v.  Henkel, 
201  U.  S.  43,  68,  50  L.  ed.  652,  663,  26 
Sup.  Ct.  Rep.  370;  Ex  parte  Irvine,  74 
Fed.  954;  Brown  v.  Walker,  161  U.  S. 
591,  40  L.  ed.  819,  5  Inters..  Com.  Rep. 
369, 16  Sup.  Ct  Rep.  644. 

Questions  snbstantially  the  same  as 
those  asked  this  witness  have  been  asked 
in  previous  grand  jury  investigations,  and 
the  courts  have  held  that  the  privilege  of 
silence  does  not  obtain. 

Ward  V.  State,  2  Mo.  120,  22  Am.  Dec 
449;  Ex  parte  Buskett,  106  Mo.  606,  14 
L.R.A.407,  27  Am.  St.  Rep.  378, 17  S.  W. 
753,  9  Am.  Crim.  Rep.  754;  Ex  parte 
Lindo,  1  Cranch,  C.  C.  445,  Fed.  Cas.  No. 
8,364;  Wigmore,  Ev.  §  2261. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

Plaintiffs  in  error  were  separately 
called  to  testify  before  a  grand  jury  at 
Nome,  Aladca,  engaged  in  investigating  a 
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ebarge  of  ^^ambling  against  six  other  men. 
Both  were  duly  sworn.  After  stating  that 
be  was  sitting  at  a  table  in  the  Arctic  Bil- 
liard Parlors  when  these  men  were  there 
arrested,  Mason  refused  to  answer  two 
questionSy  claiming  so  to  do  might  tend  to 
incriminate  him.  (1)  ''Was  there  a  game 
of  cards  being  played  on  this  particular 
evening  at  the  table  at  which  you  were 
sitting?"  (2)  ''Was  there  a  game  of 
cards  being  played  at  another  table  at  this 
timef"  Having  said  that  at  the  specified 
time  and  place  he,  also,  was  sitting  at  a 
table,  Hanson  made  the  same  claim  and 
refused  to  answer  two  questions.  (1)  "If 
at  this  time  or  just  prior  to  this  time  that 
yonxself  and  others  were  arrested  in  the 
Arctic  Billiard  Parlora  if  you  saw  anyone 
there  playing  'stud  poker*  or  ^angingi'f ' 
(2)  "If  at  tms  same  time  yon  saw  anyone 
playing  a  game  of  cards  at  the  table  at 
which  yon  were  sitting  t" 

The  foreman  of  the  grand  jnry  prompt- 
ly reported  the  foregoing  i^ts  and  the 
judge  at  once  heard  the  recalcitrant  wit- 
nesses; but  as  the  record  contains  no  de- 
tailed statement  of  what  then  oeenrred  we 
cannot  know  the  exact  circumstances.  The 
court,  being  of  opinion  "that  each  and  all 
of  said  questions  are  proper  and  that  the 
answers  thereto  would  not  tend  to  in- 
criminate the  witnesses,''  directed  them  to 
return  before  the  grand  jui^  and  reply. 
Appearing  there,  Mason  again  refused  to 
answer  the  first  question  propounded  to 
him,  but,  half  [8o4]  yielding  to  frustra^ 
tion,  said  in  response  to  the  second,  "I 
don't  know."  Hanson  refused  to  answer 
either  question. 

A  second  report  was  presented  by  the 
foreman;  the  witnesses  were  once  more 
brought  into  court;  and  after  hearing  evi- 
dence adduced  by  both  sides  and  azga- 
ments  of  counsel  they  were  adjudged  in 
contempt.  It  was  further  ordered  "that 
they  each  be  fined  in  the  sum  of  $100,  and 
that  they  each  be  imprisoned  until  they 
comply  with  the  orders  of  the  court  by 
answering  the  questions."  Immediately 
following  this  order  they  made  answers, 
but  these  are  not  set  out  in  the  record. 
The  fines  are  unpaid;  and  we  are  asked  to 
reverse  the  trial  court's  action  in  under- 
taking to  impose  them  because  it  conflicts 
with  the  inhibition  of  the  5th  Amendment 
that  no  person  "shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  him- 
self." 

During  the  trial  of  Aaron  Burr  and  "Re 

Willie,"  Fed.  Cas.  No.  14,692e,  the  witness 

was  required  to  answer  notwithstanding 

his  refusal  upon  the  ground  that  be  might 

thereby  incriminate  himself.    Chief  Jus- 1 

tiee  Marshall  announced  the  H»plieable 
•1  li.  ed. 


doctrine  as  follows:  "When  two  princi- 
ples come  in  conflict  with  eacL  other,  the 
court  must  give  them  both  a  reasonable 
construction,  so  as  to  preserve  them  both 
to  a  reasonable  extent  The  principle 
which  entitles  the  United  States  to  the 
testimony  of  every  citizen,  and  the  princi- 
ple by  which  every  witness  is  privileged 
not  to  accuse  himself,  can  neither  of  them 
be  entirely  disregarded.  They  are  be- 
lieved both  to  be  preserved  to  a  reasonable 
extent,  and  according  to  the  true  inten- 
tion of  the  rule  and  of  the  exception  to 
that  rule,  by  observing  that  course  which 
it  is  conceived  courts  have  generally  ob- 
served. It  is  this:  When  a  question  is 
propounded,  it  belongs  to  the  court  to 
consider  and  to  decide  whether  any  direct 
answer  to  it  can  implicate  the  witness.  If 
this  be  decided  in  the  [865]  negative, 
then  he  may  answer  it  without  violating 
the  privilege  which  is  secured  to  him  by 
law.  If  a  direct  answer  to  it  may  crimi- 
nate himself,  then  he  must  be  the  sole 
judge  what  his  answer  would  be." 

The  constitutional  protection  against 
self-incrimination  "is  confined  to  real  dan- 
ger, and  does  not  extend  to  remote  possi- 
bilities out  of  the  ordinary  course  of  law." 
Heike  v.  United  States,  227  U.  S.  131, 144, 
57  L.  ed.  450,  455,  33  Sup.  Gt.  Rep.  226, 
Ann.  Cas.  1914G,  128 ;  Brown  v.  Walker, 
161  U.  S.  591, 599,  600,  40  L.  ed.  819, 821, 
822,  5  Intera.  Com.  B^.  369, 16  Sup.  Ct 
Rep.  644. 

In  Reg.  y.  Boyes  (1861)  1  Beet  A  S. 
311,  329,  330,  121  Eng.  Reprint,  730, 
Codcbum,  Ch.  J.,  said: 

"It  was  also  contended  that  a  bare  pos- 
sibility of  legal  peril  was  sufficient  to  en- 
tire a  witness  to  protection:  nay,  further, 
that  the  witness  was  the  sole  judge  as  to 
whether  his  evidence  would  bring  him  into 
danger  of  the  law;  and  tiiat  the  statement 
of  hm  belief  to  that  effect,  if  not  man- 
ifestly made  mala  fide,  shoidd  be  received 
as  eoDclnsive.  With  the  latter  of  these 
propositions  we  are  altogether  unable  to 
cimcur.  •  •  •  To  entitle  a  Piurty  called 
as  a  witness  to  the  privilege  of  silence,  the 
court  must  see,  from  the  circumstanoes  of 
the  case  and  the  nature  of  the  evidence 
which  the  witness  is  called  to  give,  that 
there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  com- 
pelled to  answer.  We  indeed  quite  agree 
that,  if  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  lati- 
tude should  be  allowed  to  him  in  judging 
for  himself  of  the  effect  of  any  particular 
question :  .  .  .  A  question  which  might 
appear  at  first  sight  a  very  innocent  one 
might,  by  affording  a  link  in  a  chain  of 

evidenee^  beoome  the  Busana  of  bringing 

lies 
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home  an  offense  to  the  party  answering. 
Subject  to  this  reservation,  a  judge  is, 
in  our  opinion,  bound  to  insist  on  a  wit- 
ness answering  unless  he  is  satisfied  that 
the  answer  will  tend  to  place  the  witness 
in  peril. 

'Turther  than  this,  we  are  of  opinion 
that  the  danger  to  be  apprehended  must 
be  real  and  appreciable,  with  [360]  ref- 
erence to  the  ordinary  operation  of  law  in 
the  ordinary  course  of  things, — not  a  dan- 
ger of  an  imaginary  and  unsubstantial 
character,  having  reference  to  some  extra- 
ordinary and  barely  possible  contingency, 
so  improbable  that  no  reasonable  man 
would  suffer  it  to  influence  his  conduct. 
We  think  that  a  merely  remote  and  naked 
possibility,  out  of  the  ordinary  course  of 
law  and  such  as  no  reasonable  man  would 
be  affected  by,  should  not  be  suffered  to 
obstruct  the  administration  of  justice. 
The  object  of  the  law  is  to  afford  to  a 
party,  called  upon  to  give  evidence  in  a 
proceeding  inter  alios,  protection  against 
being  brought  by  means  of  his  own  evi- 
dence within  the  penalties  of  the  law.  But 
it  would  be  to  convert  a  salutary  protec- 
tion into  a  means  of  abuse  if  it  were  to  be 
held  that  a  mere  imaginary  possibility  of 
danger,  however  remote  and  improbable, 
was  sufficient  to  justify  the  withholding 
of  evidence  essential  to  the  ends  of  jus- 
tice." 

The  statement  of  the  law  in  Reg.  v. 
Boyes  was  expressly  approved  by  all  the 
judges  in  Ex  parte  Reynolds  (1882)  L.  R. 
20  Ch.  Div.  294,  51  L.  J.  Ch.  N.  S.  756, 46 
L.  T.  N.  S.  508,  30  Week.  Rep.  651,  46  J. 
P.  533.  Similar  announcements  of  it  may 
be  found  in  Ex  parte  Irvine,  74  Fed.  954, 
960;  Ward  v.  State,  2  Mo.  120,  122,  22 
Am.  Dec.  449;  Ex  parte  Buskett,  106  Mo. 
602,  608, 14  L.R.A.  407,  27  Am.  St.  Rep. 
378, 17  S.  W.  753,  9  Am.  Crim.  Rep.  754. 

The  general  rule  under  which  the  trial 
judge  must  determine  each  claim  accord- 
ing to  its  own  particular  circumstances, 
we  think,  is  indicated  with  adequate  cer- 
tainty in  the  above-cited  opinions.  Or- 
dinarily, he  is  in  much  better  position  to 
appreciate  the  essential  facts  than  an  ap- 
pellate court  can  hold,  and  he  must  be 
permitted  to  exercise  some  discretion, 
fructified  by  common  sense,  when  dealing 
with  this  necessarily  difficult  sub jject  Un- 
less there  has  been  a  distinct  denial  of  a 
right  guaranteed,  we  ought  not  to  inter- 
fere. 

In  the  present  case  the  witnesses  cer- 
tainly were  not  relieved  from  answering 
merely  because  they  declared  [367]  that 
80  to  do  might  incriminate  them.  The 
wisdom  of  the  rule  in  this  regard  is  well 
illustrated   by   the  enforced '  answer,  '^I 
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I  don't  know,"  given  by  Mason  to  the 
j  ond  question,  after  he  had  refused  to 
reply    under   a   claim   of   constitutional 
privilege. 

No  suggestion  is  made  that  it  is  crimi- 
nal in  Alaska  to  sit  at  a  table  where  cards 
are  being  played,  or  to  join  in  such  game 
unless  played  for  something  of  value. 
The  relevant  statutory  provision,  is  § 
2032,  Compiled  Laws  of  Alaska  1913, 
copied  in  tlie  margin.^ 

The  court  below  evidently  thought  nei- 
ther witness  had  reasonable  cause  to  ap- 
prehend danger  to  himself  from  a  direct 
answer  to  any  question  propounded,  and, 
in  the  circumstances  disclosed,  we  cannot 
say  he  reached  an  erroneous  conclusion. 

Separate  errors  are  also  assigned  to 
the  trial  court's  action  in  permitting 
counsel  to  introduce  two  documents  in 
evidence;  but  we  think  the  points  are 
without  substantial  merit. 

The  judgment  under  review  is  af- 
firmed. 


[368]  ST.  LOUIS,  IRON  MOUNTAIN,  k 
SOUTHERN  RAILWAY  COMPANY, 
Appt., 

v. 

WILLIAM  F.  Mcknight,  j.  Sam  Row. 
land,  and  George  W.  Bellamy,  Railroad 
Commissioners  of  the  State  oi*  Arkansas, 
Howard  H.  Gallup,^  and  William  J.  Met- 
calf. 

(See  S.  C.  Reporter's  ed.  368-376.) 

Federal  courts  —  restraining  proceed- 
ings In  state  courts. 

1.  A  Federal  district  court  could  not, 

1  "Sec.  2032.  That  each  and  every  peraon 
who  shall  deal,  play,  or  carry  on,  open  or 
cause  to  be  opened,  or  who  shall  conduct, 
either  as  owner,  proprietor  or  employee, 
whether  for  hire  or  not»  any  game  of 
faro,  monte,  roulette,  rouge-et-noir,  lansque- 
net, rondo,  vingt-un,  twenty-one,  poker,  draw 
poker,  brag,  bluff,  thaw,  craps,  or  any  bank- 
ing or  other  game  played  with  cards,  dice, 
or  any  other  device,  whether  the  same  shall 
be  played  for  money,  checks,  credit,  or  any 
other  representative  of  value,  shall  be  ^il^ 
of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not 
more  than  $500,  and  shall  be  imprisoned  in 
the  county  jail  until  such  fine  and  costs  are 
paid;  Provided,  That  such  person  so  con- 
victed shall  be  imprisoned  one  day  for  every 
$2  of  such  fine  and  costs:  And  orovided 
further.  That  such  imprisonment  sliall  not 
exceed  one  year." 

8  Death  of  H<^ward  H.  Gallup,  one  of  the 
appellees,  suggested,  and  the  appearance  of 
Mrs.  Jennie  Gallup,  executrix,  etc.,  filed  and 
entered  May  2,  1017,  on  motion  of  counsel 
for  the  appellees. 
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after  its  decree  pcrxnanently  enjoining  the 
enforcement  of  rates  fixed  by  a  state  for 
intrastate  traffic  on  an  interstate  railway 
and  restraining  all  shippers  and  travelers 
from  instituting  suit  on  account  of  over- 
charges had  been  reversed  by  the  Federal 
Supreme  Court  with  directions  to  dismiss 
the  bill,  prevent  persons  not  parties  to  the 
suit  from  suing  in  state  courts  to  recover 
such  overcharges  by  making  an  order,  un- 
der a  court  rule  which  relates  to  damages 
recoverable  on  bonds  given  when  restraining 
orders  or  temporary  injunctions  are  issued, 
referring  to  a  master  the  determination  of 
tiie  damages  sustained  by  any  person  by 
reason  of  the  granting  of  the  temporary  or 
permanent  injunction. 

[For  other  cases,  noe  Courts,  YI.  d,  2,  In  Di- 
gest Sup.  Ct.  1908.] 

Federal     courta  —  Jnrisdlotlon  —  an- 
otUary  suit. 

2.  A  suit  to  enjoin  the  prosecution  of 
actions  in  a  state  court  to  recover  over- 
charges exacted  by  a  carrier  is  not  ancil- 
lary (so  as  to  be  justiciable  in  the  Federal 
courts  without  diversity  of  citizenship)  to 
a  suit  in  a  Federal  court  to  enjoin  the  en- 
forcement of  rates  fixed  by  the  state,  and 
to  restrain  shippers  and  travelers  from 
suing  on  account  of  overcharges,  in  which 
a  decree  granting  the  relief  sought  had  been 
reversed  by  the  Federal  Supreme  Court, 
with  directions  to  dismiss  the  bill. 
(For  other  cnnefi.  see  Courts,  V.  c,  9,  In  Digest 

Sap.  Ct.  1908.] 

Equity  —  Jurisdiction  —  mnUlplIcity  of 
uniiB, 

3.  A  Federal  court  of  equity  has  no 
jurisdiction,  upon  the  ground  of  preventing 
multiplicity  of  suits,  of  a  bill  which  seeks 
to  restrain  shippers  and  travelers  from  in- 
stituting suit  against  a  carrier  on  account 
of  overcharges  collected  from  them  while 
injunctions,  temporary  and  permanent, 
afterwards  reversed  by  the  Federal  Supreme 
Court,  were  in  force. 


[For  other  cases,  see  Equity,  I.  d,  1,  in  Digest 
Sap.  Ct  1908.] 

[No.  183.] 
Argued  May  2,  1917.    Decided  June  4, 1917. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  to  review  a  decree  which  modified, 
so  as  to  restrain  only  actions  on  injunc- 
tion bonds,  a  decree  of  the  District  Court 
for  the  Eastern  District  of  Arkansas  re- 
straining shippers  and  travelers  from 
bringing  snit  against  a  carrier  on  account 
of  overcharges  collected  while  injunctions, 
temporary  and  permanent,  afterwards  re- 
versed on  appeal,  were  in  force.  Af- 
firmed. 

Kota. — As  to  when  a  court  of  equity 

will  interfere  to  restrain  proceedings  at 

law— ^see  note  to  Davis  v.  Wakelee,  39  L. 

ed.  U.  S.  578. 
61  li.  ed. 


See  same  case  below,  136  C.  C.  A.  442, 
220  Fed.  876. 
The  facts  are  stated  in  the  opinion. 

^Ir.  John  M.  Moore  argi:ed  the  cause, 
and,  with  Mr.  Edward  J.  White,  filed  a 
brief  for  appellant: 

The  district  court  having  assumed  jur- 
isdiction to  assess  the  damages,  its  juris- 
diction was  exclusive. 

Re  Englebard  &  Sons  Co.  231  U.  S. 
646,  58  L.  ed.  416,  34  Sup.  Ct.  Rep.  258 ; 
Reagan  v.  Farmers'  Loan  T.  Co.  154  U. 
S.  362-390,  38  L.  ed.  1014-1021,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047; 
Missouri,  K.  &  T.  R.  Co.  v.  Missouri  R. 
&  Warehouse  Comrs.  (Missouri,  K.  &  T. 
R.  Co.  V.  Hickman)  183  U.  S.  53-60,  46 
L.  ed.  78-84,  22  Sup.  Ct.  Rep.  18; 
Lea  V.  Deakin,  13  Fed.  514;  Lehman  v. 
McQuown,  31  Fed.  138 ;  Coosaw  Min.  Co. 
V.  Farmers'  Min.  Co.  51  Fed.  107;  Leslie 
V.  Brown,  32  C.  C.  A.  556,  61  U.  S.  App. 
727,  90  Fed.  174;  Tyler  Min.  Co.  v.  Last 
Chance  Min.  Co.  32  C.  C.  A.  498,  61  U. 
S.  App.  193,  90  Fed.  22,  19  Mor.  Min. 
Rep.  525;  Cimiotti  Unhairing  Co.  v. 
American  Fur  Ref.  Co.  158  Fed.  171; 
Mississippi  Valley  Fuel  Co.  v.  Watson 
Coal  Co.  120  C.  C.  A.  276,  202  Fed.  124; 
Redlich  Mfg.  Co.  v.  John  H.  Rice  &  Co. 
203  Fed.  722;  Phelps  v.  Mutual  Reserve 
Fund  Life  Asso.  61  L.R.A.  717,  50  C.  C. 
A.  339,  112  Fed.  464;  French  v.  Hay 
(French  v.  Stewart)  22  Wall.  252,  22  L. 
ed.  858;  Prout  v.  Starr,  188  U.  S.  537, 
544,  47  L.  ed.  584,  687,  23  Sup.  Ct.  Rep. 
398;  Harkrader  v.  Wadley,  172  U.  S. 
148-163,  43  L.  ed.  399-403,  19  Sup.  Ct. 
Rep.  119;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
BeUamy,  211  Fed.  172. 

The  district  court  had  jurisdiction  of 
this  proceeding  on  the  ground  that  it  in- 
volved a  Federal  question. 

Avery  v.  Popper,  179  U.  S.  305,  45  L. 
ed.  203,  21  Sup.  Ct.  Rep.  94;  Missouri,  K. 
&  T.  R.  Co.  V.  Elliott,  184  U.  S.  530-534, 
46  L.  ed.  673-676,  22  Sup.  Ct  Rep.  446; 
St.  Louis,  1.  M.  ft  S.  R.  Co.  v.  Bellamy, 
211  Fed.  172;  TuUock  v.  Mulvane,  184 
U.  S.  504,  46  L.  ed.  663,  22  Sup.  Ct.  Rep. 
372. 

A  defendant  in  an  injunction  suit  may, 
by  an  action  on  the  case,  recover  damages 
for  having  been  enjoined  without  cause. 
2  High,  Inj.  §  1648;  Harless  v.  Con- 
sumers' Gas  Trust  Co.  14  Ind.  App.  545, 
43  N.  E.  456;  Asevado  v.  Orr,  100  Cal. 
293,  34  Pac.  778;  Glen  Jean,  L.  L.  ft  D. 
R.  Co.  V.  Kanawha  G.  J.  ft  E.  R. 
Co.  47  W.  Va.  725,  35  S  E.  978; 
Mitchell  y.  Southwestern  R.  Co.  75 
Ga.   398;   Hayden   v.   Keith,  32   Minn. 

277,   20    N.    W.    195;    Cavuga    Bridge 
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Co.  y.  Magee,  2  Paige,  122;  Lawton  v. 
Green,  64  N.  Y.  326  j  Palmer  v.  Foley,  71 
N.  Y.  108;  Ciraiotti  Unhairing  Co.  v. 
American  Fur  Ref.  Co.  93  C.  C.  A.  546, 
168  Fed.  531 ;  Meyers  v.  Block,  120  U.  S. 
206,  211,  30  L.  ed.  642,  643,  7  Sup.  Ct. 
Rep.  523;  Iron  Mountain  Bank  v.  Mer- 
cantile Bank,  4  Mo.  App.  505;  Russell  v. 
Farley,  105  U.  S.  433,  26  L.  ed.  1060; 
Houghton  V.  Meyer  (Houghton  v.  Cor- 
telyou)  208  U.  S.  149,  52  L.  ed.  432,  28 
Sup.  Ct.  Rep.  234. 

There  is  a  commiuiity  of  interest  in  the 
questions  of  law  and  fact  incident  to  the 
claims  of  the  different  claimants,  and 
great  hardship  to  the  one  party  will  be 
obviated,  without  iiicouvcnience  to  the 
other  party,  by  disposing  of  them  in  a 
single  suit. 

Wyman  v.  Bowman,  62  C.  C.  A.  189, 
127  Fed.  263;  Bitterman  v.  Louisville  & 
N.  R.  Co.  207  U.  S.  205,  226,  52  L.  ed. 
171,  183,  28  Sup.  Ct.  Rep.  91,  12  Ann. 
Cas.  C93;  Tift  v.  Soutliem  R.  Co.  123 
Fed.  795,  affirmed  in  79  C.  C.  A.  536, 
148  Fed.  1021. 

Mr.  AUyn  Smith  argued  the  c^use  and 
filed  a  brief  for  appellees : 

Neither  Gallup  nor  Metcalf,  nor  any 
other  shipper,  had  any  interest  in  the 
bond,  and  could  not  recover  thereon  in 
an  action. 

Hays  V.  Fidelity  &  D.  Co.  50  C.  C.  A. 
569,  112  Fed.  872. 

As  the  cases  were  decided  against  the 
railroad  company,  Gallup  is  not  bound 
in  any  manner,  and  can  prosecute  his 
suit  in  any  forum  he  desires. 

Kansas  City  Southern  R.  Co.  ▼.  Quig- 
ley,  181  Fed.  190. 

Neither  the  state  nor  the  commission- 
ers were  damaged  by  the  collection  of  the 
illegal  rates,  either  freight  or  passenger, 
by  the  railroad  company.  It  was  only  an 
individual  damage,  and  can  be  recovered 
only  by  the  individual  sustaining  the 
damage. 

Phillips  Sheet  ft  Tin  Plate  Co.  v.  Amal- 
gamated Asso.  L  S.  &  T.  W.  208  Fed. 
335. 

The  equity  courts  of  the  United  States 
have  no  power  to  retain  jurisdiction  of 
the  case  and  assess  damages  by  reason  of 
the  wrongful  granting  of  the  temporary 
injunction  as  between  the  parties. 

Bein  v.  Heath,  12  How.  168,  13  L.  ad. 
939.  See  also  Phelps  v.  Foster,  18  HI. 
309. 

In  Vermont  and  some  other  states  the 
power  has  been  expressly  given  by  stat- 
utory enactment,  but  in  all  these  states 
the  courts  hold  that  the  power  of  the 
court  of  equity  to  retain  the  case  aud  as- 
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sess  damages  against  the  bond  as  a 
remedy  is  purely  cumulative,  and  not  ex- 
clusive, and  is  at  the  option  of  the  de- 
fendant, and  not  of  the  plaintiff  in  the 
injunction. 

Sturgis  V.  Knapp,  33  Vt.  486;  Ed- 
wards V.  Pope,  4  111.  465;  Roberts  v. 
Dust,  4  Ohio  St.  502. 

The  right  of  Gallup  to  recover  for  the 
overcharges  in  his  suit  in  the  Baxter 
chancery  court  does  not  flow  from  the  in- 
junction, but  is  an  action  in  the  nature 
of  assumpsit,  as  for  money  had  and  re- 
ceived, brouglit  in  the  chancery  court,  be- 
cause an  accounting  is  necessary  to  fix  the 
amount  of  recovery.  The  railroad  com- 
pany has  collected  more  freight  and  pas- 
senger fare  from  the  shipper  than  it  was 
authorized  to  collect.  And  the  difference 
between  what  it  was  authorized  to  col- 
lect and  what  it  did  collect  is  in  its 
treasury,  but  belongs  to  the  shipper  from 
whom  it  was  collected.  The  situation  has 
all  the  essentials  to  support  an  action  as 
for  money  had  and  received. 

Bayne  v.  United  States,  93  U.  S.  642, 

23  L.  ed.  997; '2  Enc.  U.  S.  Sup.  Ct.  Rep. 
641;  Cary  v.  Curtis,  3  How.  236,  11  L. 
ed.  576;  S^ift  Co.  v.  United  States,  111 
U.  S.  22,  28  L.  ed.  341,  4  Sup.  a.  Rep. 
244;  Lonergan  v.  Buford,  148  U.  8.  581, 
37  L.  ed.  569, 13  Sup.  Ct.  Rep.  684;  Lam- 
bom  v.  Dickinson  Countv,  97  U.  S.  181, 

24  L.  ed.  926;  New  York  v.  Brown,  179 
N.  Y.  303,  72  N.  E.  114;  Chicot  Lumber 
Co.  V.  DardeU,  84  Ark.  145,  104  8.  W, 
1100. 

The  action  of  the  shipper  is  an  action 
for  restitution  of  money  coerced  from 
him  under  the  reversed  decree,  and  this 
money,  it  seems  clear,  may  be  recovered 
in  an  independent  action. 

New  York  v.  Brown,  179  N.  Y.  303,  72 
N.  E.  114;  Chicot  Lumber  Co.  v.  Dardell, 
84  Ai*.  145,  104  S.  W.  1100;  Dodson  v. 
Butler,  101  Ark.  416,  39  L.RJL.(N.S.) 
1100,  142  S.  W.  503,  Ann.  Cas.  1913E, 
1001;  Missouri  ex  rel.  Barker  v.  Chicago 
&  A.  R.  Co.  216  Fetl.  562. 

The  liability  upon  the  injunction  bond 
is  limited  to  such  damage  as  arises  from 
the  suspension  or  in\'asion  of  the  vested 
legal  rights  by  the  injunction.  Specula- 
tive or  remote  damages  are  not  allowable, 
nor  are  those  which  are  merely  conse- 
quential. The  limit  being  such  damagei^ 
as  flow  directly  from  the  injunction  as 
its  immediate  consequence. 

Stuart  v.  State,  20  Md.  97 ;  Morgan  v. 
Meglay,  53  Pa.  153,  7  Mor.  Min.  Rep. 
653;  Brown  ▼.  Jones,  5  Nev.  374;  Col- 
lins T.  Sinclair,  51  111.  328;  Burgen  v. 
Sharer,  14  B.  Mon.  497 ;  Dunn  v.*  Davis, 
37  Ala.  95;  Ashley  v.  Harrison,  Peake, 

244  V.  8. 
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N.  P.  194, 1  Esp.  48,  3  Revised  Rep.  686; 
Viekars  v.  Wilcooks,  8  East,  1,  103  Eng. 
Reprint,  244,  9  Revised  Re|>.  361 ;  Patter- 
son V.  Kingsland,  8  Blatelif.  278,  Fed. 
Cas.  No.  10,827 ;  Levy  v.  Taylor,  24  Md. 
282;  Meysenburg  v.  Sehlieper,  48  Mo. 
426,  440;  Brandamonr  v.  Trant,  45  HI. 
.172;  Rubon  v.  Stephan,  25  Miss.  253; 
Derr>'  Bank  v.  Heath,  45  N.  H.  524;  Rid- 
aiesbarger  v.  McDaniel,  38  Mo.  138 ;  Ty- 
ron  v.  Robenson,  10  Rich.  L.  160;  Willett 
V.  Scovil,  4  Abb.  Pr.  405;  Edwards  v. 
Pope,  4  ni.  465;  Aldrich  v.  Reynolds,  1 
Barb.  Ch.  613;  Kennedy  v.  Hammond,  16 
Mo.  341;  Lane  v.  Hitchcock,  14  Johns. 
213;  Sturgis  v.  Knapp,  33  Vt.  486;  Hord 
V.  Trimble,  1  Litt.  (Ky.)  413;  Ports- 
mouth &  C.  Tump.  Co.  V.  Byington,  12 
Ohio,  114;  Teaff  v.  Hewitt,  1  Ohio  St. 
511,  59  Am.  Dec.  634. 

Sureties  on  a  bond  given  on  the  grant* 
ing  of  a  temporary  injunction  are  not 
liable  for  damages  after  the  injunction 
has  been  made  perpetual,  although  the 
decree  has  been  revei^sed. 

Webber  v.  Wilcox,  45  Cal.  301 ;  Hess  v. 
Winder,  34  Cal.  270 :  Lambert  v.  HaskeU, 
80  Cal.  611,  22  Pac.  327;  Houghton  v. 
Meyer  (Houghton  v.  Cortelyou)  208  U. 
S.  149,  154-157,  52  L.  ed.  432,  434,  28 
Sup.  Ct.  Rep.  234;  Woodson  v.  John,  3 
Munf.  230;  Jeter  v.  Langhome,  5  Gratt. 
193. 

There  is  no  community  of  right  or  in- 
terest such  as  is  necessary  to  support  jur- 
isdiction in  equity  for  the  purpose  of  pre- 
venting a  mnltiplicitv  of  suits. 

Hale  V.  Allinson,  188  U.  S.  56, 72, 47  L. 
ad.  380.  390,  23  Sup.  Ct.  Rep.  244; 
United  States  v.  Bitter  Root  Development 
Co.  200  U.  S.  451,  50  L.  ed.  550,  26  Sup. 
Ct.  Rep.  318. 


'    Mr.    Justice   Brandais   delivered   the 
opinion  of  the  court: 

On  July  18,  1908,  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railway  Company 
filed  in  the  western  division  of  the  circuit 
(now  district)  court  of  the  United  States 
for  the  eastern  district  of  Arkansas  a  bill 
against  the  Railroad  Commissioners  of 
that  state  to  enjoin  the  enforcement  of 
intrastate  freight  and  passenger  rates 
promulgated  by  them.  Two  private  cit- 
izens, Leigh  and  McLean,  who  were  al- 
leged to  be  shippers  and  travelers  on  the 
railroad,  were  joined  as  defendants;  and 
the  bill  prayed  that  they  "and  all  other 
persons  belonging  to  the  same  dass,  in- 
cluding an  patrons"  of  the  railroad,  be 
enjoined  from  instituting  any  suits  for 
penalties  or  double  damacres  under  the 

Ariumsas    statutes.      Ou    September    3, 
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1908,  a  temporary  restraining  order  was 
granted  which,  besides  enjoining  the  Rail- 
road Commissioners  from  enforcing  rates 
promulgated  by  them,  ordered  that  the 
two  private  citizens 

"and  all  otiier  persons  and  each  of  them 
from  and  after  the  time  that  they  shall 
have  knowledge  of  this  order  be  enjoined 
^m  at  any  time  instituting  any  such  suit 
or  action  for  or  on  account  of  any  failure 
of  the  complainant  to  keep  ^870]  in  ef- 
fect and  observe  said  inhibited  rates  or 
for  the  recovery  of  damages  by  reason  of 
such  failure,  during  the  time  this  order 
shall  continue  in  effect.'' 

The  railway  company  then  executed,  as 
ordered,  a  bond  with  surety  to  the  United 
States  in  the  penal  sum  of  $200,000, 
''conditioned  that  the  said  complainant 
shall  keep  a  correct  account,  diowing,  as 
respects  the  carriage  of  passengers  and 
freight,  the  difference  between  the  tariff 
actually  charged  and  that  which  would 
have  been  diarged  had  the  rates  inhibited 
hereby  been  applied,  showing  the  particu- 
lar carriage  in  question  and  the  stations 
between  which  the  same  occurred,  and  the 
name  of  the  person  affected,  so  far  as  may 
be  practicable,  which  record  shall  be  made 
and  kept  subject  to  the  further  order  of 
tliis  court,  and  further  conditioned  that 
if  it  shall  eventually  be  decided  that  so 
much  of  this  order  as  inhibits  the  enforce- 
ment of  the  existing  rates  should  not  have 
been  made,  that  said  complainant  shall, 
within  a  reasonable  time,  to  be  fixed  by 
the  court,  refimd  in  every  instance  to  the 
party  entitled  thereto  the  excess  of  charge 
over  what  would  have  been  charged  had 
the  inhibited  rate  been  applied,  together 
with  lawful  interest  and  damages." 

On  June  23,  1909,  an  order  was  made 
for  an  additional  bond  without  surety  in 
the  sum  of  $600,000,  which  provided, 
among  other  things,  for  giving  to  each 
passenger  or  shipper  a  receipt  which 
would  show  the  amount  payable  under 
the  enjoined  rates.^ 

[871]  On  May  11, 1911,  a  final  decree 
was  entered  for  the  railway  company, 
making  permanent  the  injunction  in  the 
terms  or  the  restraining  order,  and  fur- 
ther ordering  ''that  the  bond  for  injunc- 
tion filed  by  the  complainant  here  be  re- 
leased and  the  sureties  thereon  discharged 
from  liability.**  The  decree  was  reveiied 
by  this  court,  with  directions  to  dismiss 
the  bill  without  prejudice  (Allen  v.  St. 
Louis,  I.  M.  A  S.  R.  Co.  230  U.  S.  553, 

^The  condition  prescribed  waf:  "That  it 
shall,  on  and  after  July  Ist,  1009,  issue  to 
each  person  purchasing  a  ticket  or  paying 
cash  fare  upon  the  tram  from  one  point  in 
the  state  of  Arkansas  to  another  point  in 
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57  L.  ed.  1625,  33  Sup.  Ct.  Rep.  1030) ; 
and  upon  filing  of  the  mandate  in  the  dis- 
trict court  on  July  18,  1913,  this  was 
done.  But  in  the  decree  of  dismissal  the 
court  '^of  its  own  motion,  and  against  the 
objection  of  the  complainant,  refers,  un- 
der rule  15  of  this  court,  the  matter  of 
damages  sieged  to  have  been  sustained 
by  the  defendants,  the  Railroad  Commis- 
sion of  the  State  of  Arkansas,  by  reason 
of  the  granting  of  the  temporary  and 
permanent  injunctions  herein,  to  Jere- 
miah G.  Wallace,  Esq.,  who  is  hereby  ap- 
pointed a  special  master  for  the  purpose 
of  determining  the  damages  sustained. 
That  in  determining  these  damages,  for 
the  recovery  of  which  the  said  Commis- 
sioners are  not  acting  for  themselves,  but 
for  the  benefit  of  all  persons,  shippers, 
consignees,  and  passengers  who  have 
sustained  any  damages  by  reason  of  the 
trianting  of  said  injunctions,  the  master 
i»  hereby  authorized,  for  the  purpose  of 
ascertaining  these  facts,  to  examine  wit- 
nesses, administer  oaths,  and  call  upon 
the  plaintiff  herein  for  any  books  or  pa- 
pers, or  transcripts  thereof,  which,  in  his 
opinion,  are  necessary  for  the  purpose  of 
enabling  him  to  determine  any  facts  in 
issue  in  connection  with  any  claim  filed 
with  him. 

''And  the  master  is  further  directed  to 
give  notice  by  publication  ...  to  the 
effect  that  all  persons  having  any  claims 
against  the  complainant  by  reason  of  the 
[8721  granting  of  the  injunctions  here- 
in shall  present  the  same  to  him  on  or  be- 
fore the  1st  day  of  November,  1913,  by 
filing  with  him  the  evidence  of  their 
daims,  or  snch  other  proof  as  they  pos- 
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Bess. 

Thereafter  Gallup  brought  suit  in  a 
state  court  of  Arkansas  to  recover  from 
the  railway  company  the  difference  be- 
tween the  aggregate  freight  and  passen- 
ger rates  actually  collected  from  him 
while  the  injunctions,  temporary  and  per- 
manent, were  in  force  (that  is,  from  Sep- 
tember 3, 1908,  to  July  18, 1913),  and  the 
amount  which  would  have  been  collected 
if  the  rates  enjoined  had  been  in  effect. 
The  railway  company  promptly  filed,  in 
the  district  court,  on  leave  grranted,  what 
is   called  a  ''supplemental   bill   of  com- 


plaint" to  restrain  Gallup  from  proceed- 
ing the  state  court.  Metcalf,  another 
shipper,  who  had  not  brought  suit,  but 
who,  it  was  alleged,  was  threatening  to  do 
so,  was  also  made  defendant  as  represen- 
tative of  the  class;  and  claiming  that  the 
facts  justified  equitable  interference  on 
the  ground  of  avoiding  multiplicity  of 
suits,  an  injunction  was  sought  also 
against  him  and  others  similarly  situated. 
The  supplemental  bill  specifically  alleged 
that,  by  virtue  of  the  decree  of  May  11, 
1911,  the  railway  company  was  released 
from  all  liability  on  the  bonds  or  other- 
wise from  any  damage  accruing  from  the 
injunctions. 

Gallup  and  Metcalf  each  moved  to  dis- 
miss the  bill  for  want  of  equity.  Gallup 
also  answered,  alleging,  among  other 
things,  that  the  overcharges  sought  to  be 
recov^^  were  mainly  those  arising  after 
the  entry  of  the  final  decree  in  the  district 
court,  and  also  that  the  aggregate  of 
claims  filed  with  the  special  master  under 
the  decree  of  July  18,  1913,  greatly  ex- 
ceeded $1,000,000,  the  amount  of  the 
bonds.  The  district  court  granted  the 
prayer  of  the  supplemental  bill.  Upon 
appeal  by  Gallup  and  Metcalf  the  circuit 
court  of  appeals  modified  the  decree  "so 
as  to  restrain  only  such  actions  as  are 
brought  on  one  or  [373]  both  of  the 
bonds.''  From  the  decree  as  so  modified, 
the  railway  eompany  appealed  to  thin 
court. 

The  railway  company  rests  its  claim  to 
relief  upon  two  grounds: 

First:  That  the  district  court  assumed 
by  the  decree  of  July  18,  1913,  jurisdic- 
tion to  determine  all  claims  arising  out  of 
overcharges,  so  that  the  commencement  by 
Gallup  of  suit  in  the  state  court  was  an 
interference  with  its  jurisdiction. 

Second:  That,  in  view  of  the  number 
and  character  of  the  claims  of  other  ship- 
pers and  travelers,  equity  should  inter- 
vene to  prevent  multiplicity  of  suits. 

It  may  be  doubted  whether,  in  view  of 
the  mandate,  there  was  any  power  in  the 
district  court  to  order  reference  to  the 
master  to  determine  the  liability  on  the 
bonds ;  but  on  this  question  we  are  not  re- 
quired to  express  an  opinion.*  For  it  is 
clear  that  even  if  such  power  existed,  it 


the  same  state,  and  confined  exclusively  to 
intrastate  travel,  a  certificate  or  coupon 
showing  the  amount  paid  by  such  passenger 
for  such  ticket  and  the  date  thereof;  and 
to  every  shipper  or  consignee  when  paying 
freight  on  any  commodity  shipped  from  one 
part  of  the  state  of  Arkansas  to  another 
part,  and  which  is  wholly  the  subject  of  in- 
trastate traffic,  a  receipt  or  freight  bill  show- 
ing the  amount  charged  for  such  carriage  of 
1804 


freight,  and  also  indorse  on  the  same  bill  the 
r  mount  or  rate  which  would  have  been 
charged  had  the  jnhibited  rates  continued 
in  force;  which  receipt  or  coupon  or  freight 
hill  shall  be  prima  facie  evidence  of  the 
amount  paid  and  the  date  of  payment" 

« In  Re  Louisville,  231  U.  S.  639,  645,  58 
L.  ed.  413,  415,  34  Sup.  Ct.  Rep.  255,  and 
I^uisville  V.  Cumbcrhind  Teleph.  ft  Teleg. 
Co.  231  U.  S.  652,  58  L.  ed.  419,  34  Sup. 

944  V.  8. 


1916. 
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eonld  extend  only  to  such  shippers  and 
travelers  as  dccted  to  file  their  claims 
with  the  master.  The  order  referring  the 
determination  of  claims  for  damages  to  a 
special  master  was  declared  to  be  ''under 
rule  15."*  [374]  That  rule  relates  to 
damages  recoverable  on  bonds  given 
when  a  restraining  order  or  temporary 
injunction  is  issued.  Damages  arising 
between  May  11,  1911  (the  date  of  the 
decree  granting  the  permanent  injunc- 
tion), and  July  18,  1913  (the  date  of  the 
deci-ee  on  mandate  dismissing  the  bill), 
were  not  recoverable  on  the  injunction 
bond.  Houghton  v.  Meyer  (Houghton  v. 
Cortelyou)  208  U.  S.  149,  62  L.  ed.  432, 
28  Sup.  Ct.  Rep.  234.  If  the  remedy  of 
shippers  and  carrier  were  limited  (o  pro- 
ceedings on  the  bond,  they  would  be  de- 
nied all  recovery  lor  overcharges  after 
May  11,  1911.  Furthermore  the  decree 
of  May  11,  1911,  expressly  released  the 
railway  company  and  sureties  from  fur- 
ther liability  on  the  bonds.  Insofar  as 
the  order  referred  to  the  master,  "under 
rule  15,"  the  determination  also  of  dam- 
ages ''alleged  to  have  been  sustained  by 
reason  of  the  granting"  of  the  permanent 
injunction,  it  was  clearly  erroneous  and 
affords  no  justification  for  enjoining  suit 
in  a  state  court  to  recover  for  overcharges 
made  after  the  final  decree.  It  is,  ind^, 
contended  by  the  railway  company,  that 
the  effect  of  the  decree  entered  by  the  dis- 
trict court  is  to  deprive  shippers  and 


travelers  of  all  remedy  under  the  bond.^ 
But  Gallup  makes  no  claim  [875]  under 
the  bond.  He  sues  on  causes  of  action  to 
recover  overcharges  arising  under  the  Ar- 
kansas statutes.  His  right  to  sue,  bub* 
pended  by  the  injunctions  improvidently 
granted,  revived  as  soon  as  the  permanent 
injunction  was  dissolved  by  the  decree  dis- 
missing the  bilL  Although  the  injunc- 
tions enjoined  all  shippers  and  travelers, 
and  therefore  him,  from  instituting  suits 
on  account  of  alleged  overcharges,  Gal- 
lup did  not  in  fact  become  a  party  to  the 
suit  in  the  district  court;  and  he  could 
not,  after  the  mandate  dix^Bcted  dismissal 
of  the  bill,  be  compelled  to  submit  to 
that  court  the  adjudication  of  his  claim. 
The  contention  of  the  railway  company 
that  the  "supplemental  bill"  should  be 
sustained  to  prevent  multiplicity  of  suits 
is  also  unfounded.  Unle^  it  is  maintain- 
able as  an  ancillary  bill,  the  Federal  court 
was  without  jurisdiction,  as  there  was  no 
diversity  of  citizenship.  But  it  was  not 
ancillary  to  any  relief  properly  within 
the  scope  of  the  decree  dismissing  the  or- 
iginal bill.  As  an  independent  bill  it  is 
also  without  equity.  The  only  common 
issue  between  the  railway  company  and 
the  several  shippers  and  travelers  (name- 
ly, whether  the  rates  promulgated  by  the 
Railroad  Commission  were  confiscatory) 
had  been  settled  by  the  decision  of  this 
court.  In  no  other  respect  have  shippers 
and  travelers  a  common  interest.     The 


Ct.  Rep.  260,  where  it  was  held  that  the 
district  court  had  discretion  to  authorize 
further  proceedings,  the  mandate  ordered 
that  the  decree  be  "reversed  with  costs, 
without  prejudice/*  and  remanded  "for  fur- 
ther proceedings  not  inconsistent  with  the 
opinion  of  this  court;"  while  in  the  instant 
case  the  mandate  ordered  tliat  the  decree 
be  "reversed  with  costs"  and  remanded 
"with  directions  to  dismiss  the  liill."  S(m? 
also  St  Louis  ft  S.  F.  R.  Co.  v.  Barker, 
210  Fed.  902;  Ex  parte  Dubuque  &  P.  U. 
Co.  1  Wall.  69,  17  L.  ed.  514;  Durant  v. 
Essex  Co.  (Uurant  ▼.  Storrow)  101  U.  S. 
555,  25  I^  ed.  961;  Mackall  v.  Richards, 
116  U.  8.  45,  47,  29  L.  ed.  558,  559,  6  Sup. 
Ct.  Rep.  234;  Ro  Washington  &  G.  R.  Co. 
140  U.  8.  91,  97,  35  L.  ed.  339,  341,  11 
Sup.  Ct.  Rep.  673;  Re  Potts,  166  U.  8.  263, 
41  L.  ed.  994,  17  Sup.  Ct.  Rep.  520;  Evens 
&  H.  tire  Brick  Co.  v.  United  States,  230 
U.  S.  210,  59  L.  ed.  542,  35  Sup.  Ct.  Rep. 
415. 

tRuIe  15  is  as  follows:  "In  all  cases  in 
which  an  injunction  has  been  panted,  and 
a  bond  executed  by  the  complainants,  dam- 
ages sustained  b^  the  party  enjoined,  tn 
case  the  injnnclton  t>  dissolted,  may  be 
assessed  in  the  same  proceeding,  either  by 
the  court  or  liy  reference  to  a  master,  and 
judgment  entered  in  the  same  action  a^niinst 
the  sureties  on  the  bond;  provided,  how- 
•  1  L.  ed« 


ever,  that  unless  the  damages  are  thus  as- 
Bcssed  in  the  cause,  or  a  judgment  entered 
that  the  party  enjoined  is  entitled  to  no 
damages  by  reason  of  the  improper  grant- 
ing of  the  injunction,  he  may  proceed  on 
the  bond  in  an  action  at  law  without  any 
furtJicr  order  or  leave  of  the  court." 

4  Tlie  allegations  of  the  supplemental  bill 
are:  "Complainant  alleges  that  [byT]  the 
Hnal  decree  entered  in  the  aforesaid  cause 
on  the  11th  day  of  May,  1911,  hereinbefore 
referred  to,  it  was  ordered  that  the  bond 
for  injunction  filed  by  the  complainant  be 
released  and  the  sureties  thereon  discharged 
from  further  liability,  and  it  is  advised  and 
avers  that  the  effect  of  said  order  was  to 
relieve  complainant  of  all  liability  under 
said  bond  and  preclude  any  recovery  of 
damages  on  said  bond  or  by  reason  of  or 
growing  out  of  the  injunctions  ordered  in 
the  aforesaid  cause. 

"Complainant  avers  that  upon  the  rendi- 
tion of  the  final  decree  in  said  cause  per- 
petuating and  making  the  temporary  in- 
junction theretofore  granted  permanent  said 
bonds  ceased,  by  operation  of  law,  to  have 
any  effect,  and  complainant  is  not  liable  for 
any  damage  that  may  have  accrued  to  any 
passenger  or  shipper  on  its  line  of  railroad 
after  the  rendition  of  the  final  decree  per- 
petuating and  making  the  temporary  in- 
junction permanent." 
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claims  of  each  present  a  separate  contro- 
versy unconnected  with  that  of  any  of  the 
others.  This  ia  obviously  true  as  to  all  is- 
sues of  fact  which  will  arise  in  consider- 
ing their  several  claims.  And  the  bill  con- 
tains no  allegation  or  even  suggestion  that 
a  controverted  question  of  la\v,  common 
to  all  the  claims,  is  involved,  which  will 
determine  their  right  to  recover,  or  even 
that  there  is  involved  a  question  of  law 
not  fundamental,  in  which  they  have  a 
[376]  common  interest.  It  might  be  a 
eonvenienca  to  the  railway  company  to 
have  these  numerous  claims  of  shippers 
determined  by  the  master  in  the  district 
court;  but  such  a  course  would  certainly 
involve  great  inconvenience  to  many  of 
the  shippers.  The  bill  cannot  be  main- 
tained as  one  to  prevent  multiplicity  of 
suits. 
Affirmed. 


ILLINOIS   SURETY   COMPANY,   Plff.   in 

Err., 

V. 

JOHN  DAVIS  COMPANY,  Einina  E.  Bair- 
stow,  Georffe  H.  Bairstow,  and  Jesse  B. 
Blackmer,  Executors,  etc.,  et  al. 

(See  S.  C.  Reporter*8  cd.  376-.383.) 

Principal  and  surety  —  bond  of  public 
contractor    ^    release    of    snrcty    — 
transfer  of  contractor's  business. 
1.  Tlie   transfer  of   the   business   of  a 
eon  tractor  to  a  corporation  formed  for  that 
purpose  during  the  progress  of  the  work  on 
a  public  contract  does  not  release  the  surety 
on  the  bond  given  conformably  to  the  Act 
of  February  24,  1005   (33  Stat,  at  L.  811, 
chap.  778,  Comp.  Stat.  1010,  §  6023),  con- 
ditioned for  the  prompt  payment  by  such 
contractor,  "his  or  their  heirs,  successors, 
executors  or  administrators,"  to  all  persons 
supplying  him  or  them  with  lalK>r  or  ma- 
terials in  the  proEecution  of  the  work. 
[For  other  cases,  see  PrlDclnal  and  Surety,  III., 
In  Digest  Sup.  Ct.  1008.] 


Interest  —  wlien  begins  to  rnn  —  claim 
on  bond  of  public  contractor. 

2.  Claims  for  liquidated  amounts  un- 
der the  bond  of  a  public  contractor  given 
conformably  to  the  Act  of  February  24, 100.5 
(33  Stat,  at  L.  811,  chap.  778,  Comp.  Stat. 
1016,  §  6023),  to  secure  prompt  payment 
of  persons  furnishing  labor  and  materials 
in  the  proneeiition  of  the  work,  bear  inter- 
est from  the  bringing  of  suit  on  the  bond, 
where  the  oniounts  are  not  in  dispute,  and 
the  aggregate  liability  on  the  claims  ex- 
ceeds the  penalty  in  the  bond,  and  where, 
under  the  law  of  the  state  where  the  con- 
tract and  bond  were  made  and  where  the 
contract  was  to  be  performed,  the  linhility 
of  a  surety  on  a  bond  is  extended  beyond 
the  penalty  by  way  of  interest  from  the 
date  when  the  liability  on  the  bond  accrued. 
[For  other  cases,  see  Interest,  I.  f.  In  Digest 

Sup.  Ct  1008.] 

Estoppel  —  by  Inconsistent  acts  —  re- 
covery on  bond  of  public  contractor. 

3.  Persons  furnishing  labor  and  ma- 
terials in  the  prosecution  of  a  public  work 
carried  on  first  by  a  committee  of  the  con- 
tractor's creditor^,  then  bv  a  corporation 
to  which  he  transferred  his  business,  and 
si  ill  later  by  a  receiver  in  bankruptcy,  are 
not  estopped  to  enforce  the  liability  of 
the  surety  on  Ihe  bond  given  conform- 
ably to  the  Act  of  February  24,  3905 
(33  Stat,  at  L.  811,  chap.  778,  Comp.  Stat. 
1016,  §  6923),  to  secure  prompt  payment 
for  such  labor  or  materials,  either  by  filing 
against  the  estates  in  bankruptcy  of  both 
the  contractor  and  the  corporation  the  whole 
of  their  claims  for  material  delivered  in 
part  to  each,  or  by  rcH^oramending,  in  an- 
swer to  an  inquiry,  that  the  receiver  in 
bankruptcy  complete  the  contract,  or  by  fil- 
ing a  claim  in  bankruptcy  against  the  cor- 
poration for  materials  furnished  to  the  con- 
tractor, or  by  stating  to  the  corporation 
a  single  account,  covering  all  the  items  of 
claims  against  both  the  contractor  and  the 
corporation,  and  accepting  part  payment,  or 
by  participating  in  the  activities  of  the 
creditors'  committee  which  supervised  the 
business  throughout  the  whole  period. 
[For  other  cases,  see  Estoppel,  III.  c.  In  Digest 

Sup.  Ct.  1908.] 


Note. — On  liability  of  sureties  on 
bonds  of  indemnity — see  note  to  Ameri- 
can Surety  Co.  v.  Pauly,  42  L.  ed.  U.  S. 
987. 

On  rights  and  liabilities  of  sureties — see 
notes  to  Hall  v.  Smith,  12  L.  ed.  U.  S. 
66;  United  States  v.  Giles,  3  L.  ed.  U.  S. 
709 ;  Miller  v.  Stewart,  6  L.  cd.  U.  S.  190 ; 
and  Griswold  v.  Hazard,  35  L.  ed.  U.  S. 
679. 

On  change  of  principals  to  obligation 
as  discharge  of  surety — see  note  to 
Friendly  v.  National  Surety  Co.  10 
L.R.A.(N.S.)  1160. 

On  recovery  of  interest,  generally- 

i2oa 


note  to  Stewart  v.  BameS|  38  L.  ed.  U.  S. 
781. 

On  the  right,  in  an  action  on  a  bond,  to 
recover  interest  when  the  total  sum  is 
thereby  to  exceed  the  penalty — see  notes 
to  Griffith  v.  Bundle,  55  L.R.A.  381,  and 
American  Surety  Co.  ▼.  Pacific  Surety  Co. 
19  L.R.A.(N.S.*)  84. 

On  nature  of  labor  or  materials  which 

will  support  an  action  on  a  contractor's 

bond — see     notes    to     Standard     Boiler 

Works  v.  National  Surety  Co.  43  L.R.A. 

(N.S.)  162,  and  United  States  Rubber  Co. 

y.   Washington  Engineering  Co.  L.R.A. 

1915F,  951. 
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BoDds  —  of  pnbllo  oontrnctor  —  labor 
apd  materials  —  rental  of  equipment 
^  freight. 

4.  Claims  for  rental  of  cars,  track,  and 
equipment  used  in  tlie  construction  of  a 
public  work  and  for  tlie  expense  of  loadlnc 
the  plant  and  the  freight  thereon  to  and 
from  the  site  of  the  work  are  for  "labor 
or  materials"  within  the  meaning  of  the 
bond  given  conformably  to  the  Act  of  Feb- 
ruary 24,  1905  (33  Stat  at  L.  811,  chap. 
778,*C<»np.  SUt  lOlC,  §  6923),  to  secure 

I  prompt  payment  to  all  persons  furnishing 
abor  or  materials  in  the  prosecution  of  the 
work. 

[For  other  cases,  see  Bonds,  I^  in  Digest  Sup. 
Ct  1908.) 

[No.  236.] 

Argued  April  27,   1917.     Decided  June  4, 

1917. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  judgment  which,  revers- 
ing a  judgment  of  the  District  Court, 
for  the  Northern  District  of  Illinois,  al- 
lowed certain  claims  upon  the  bond  of 
a  public  contractor.    Atfirmed. 

See  same  case  below,  141  C.  C.  A.  409, 
226  Fed.  653. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  J.  HopUns  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

The  bond  of  plaintiff  in  error  has  a 
dual  function: 

First.  To  secure  the  performance  of  the 
contract  with  the  government. 

8cf  nd.  To  protect  laborers  and  ma- 
terialmen who  furnish  the  contractor  la- 
bor and  material  that  go  into  the  work  of 
the  building  in  question. 

United  States  use  of  Anniston  Pipe  & 
Foundry  Co.  v.  National  Suretv  Co.  34 
C.  C.  A.  526,  92  Fed.  549;  Equitable  Sur- 
ety Co.  V.  McMUlan,  234  U.  S.  452,  58  L. 
ed.  1395,  34  Sup.  Ct.  Rep.  803. 

Any  change  or  alteration  of  the  con- 
tract or  invasion  of  the  rights  of  the 
surety,  without  its  consent,  operates  to  re- 
lease it  from  liability. 

Miller  v.  Stewart,  9  Wheat.  680-702, 
61  L.  ed.  189-195;  Reese  v.  United  States, 
9  WaU.  13-21, 19  L.  ed.  541-544;  Chicago 
V.  Agnew,  182  Dl.  App.  507;  United 
States  V.  Freel,  186  U.  S.  309-316,  46  L. 
ed.  1177-1181,  22  Sup.  Ct.  Rep.  875. 

The  findings  of  fact  by  the  trial  court 
will  be  treated  by  the  Supreme  Court  of 
the  United  States  as  conclusive  and  nn- 
assaUable. 

Anglo-American  Land,  Mortg.  & 
Agen'^y  Co.  v.  Lombard,  68  C.  C.  A.  89, 
132  Fed.  721;  Davis  v.  SchwarbL  155  U. 
61  li.  ed. 


S.  631,  r,.)  L.  ed.  289,  15  Sup.  Ct.  Rep. 
237;  Norris  v.  Jackson,  9  Wall.  125,  19 
L.  ed.  608;  Copelin  v.  Phcpnix  Ins.  Co.  9 
Wall.  461-4G7,  19  L.  ed.  739-741;  Rctz- 
er  V.  Wood,  109  U.  S.  185,  27  L.  ed.  900, 
3  Sup.  Ct.  Rep.  164;  Mercantile  Mut.  Ins. 
Co.  V.  Folsom,  18  Wall.  237,  21  L.  ed. 
827;  The  Abbotsford,  98  U.  S.  440,  25  L. 
ed.  168. 

A  surety  company  is  discharged  by  a 
change  of  its  principals,  without  its  con- 
sent. 

Steams,  Suretyship,  §  78;  First  Nat. 
Bank  v.  Hall,  101  U.  S.  43-50,  25  L  ed. 
822-825;  Todd  v.  School  Dist.  40  Mich. 
294;  United  States  use  of  Phoenix  Iron 
Co.  v.  California  Bridge  ft  Constr.  Co. 
152  Fed.  559. 

The  surety  company  has  the  right  to  se- 
lect the  pei*son  for  whom  it  will  stand  as 
surety. 

Arkansas  Valley  Smelting  Co.  v.  Bel- 
i  den  Min.  Co.  127  U.  S.  379,  32  L.  ed. 
246,  8  Sup.  Ct.  Rep.  1308;  First  Nat. 
Bank  v.  Hall,  supra. 

The  n^iijjriinient  of  a  contract  by  con- 
sent of  the  utlier  party  is,  in  effect»  a  re- 
scission by  a^rreeaient  and  the  substitution 
of  a  new  contract. 

Tifton,  T.  ft  G.  R.  Co.  v.  Bedgood,  116 
Ga.  945,  43  S.  E.  257;  Haag  v.  Reichert, 
142  Ky.  301, 134  S.  W.  191. 

An  agreement  changed  is  not  the  old 
or  prior  agreement,  but  a  new  one. 

Mahaffey  v.  Wisconsin  C.  R.  Co.  147 
111.  App.  46. 

Plaintiff  in  error  had  the  right  to  have 
Scholt's  property  and  the  fruits  of  the 
contract  retained  by  him  and  applied  to 
the  performance  of  the  contract. 

Prairie  State  Bank  v.  United  States, 
164  U.  S.  227-230,  41  L.  ed.  412-415,  17 
Sup.  Ct.  Rep.  142;  United  States  v. 
American  Bonding  &  T.  Co.  32  C.  C.  A. 
420,  61  U.  S.  App.  584,  89  Fed.  925; 
Reissans  v.  Whites,  128  Mo.  App.  135, 
106S.  W.  603.    • 

A  variance  in  the  agreement,  without 
the  surety's  consent,  by  a  modifying  con- 
tract, releases  the  surety,  although  the  al- 
leged liability  is  incurred  under  the  orig- 
inal contract. 

Bonar  v.  MacDonald,  3  H.  L.  Cas.  226, 
10  Eng.  Reprint,  87,  14  Jur.  1077;  Pybus 
V.  Gibb,  38  Eng.  Ij.  ft  Eq.  Rep.  57;  Reese 
V.  United  States,  9  Wall.  13-21,  19  L.  ed. 
541-544;  First  Nat.  Bank  v.  Hall,  101  U. 
S.  50,  51,  25  L.  ed.  825,  826;  Prairie 
State  Nat.  Bank  v.  United  States,  164  U. 
S.  236,  41  L.  ed.  418,  17  Sup.  Ct.  Rep. 
142;  Todd  v.  School  Dist.  40  Mich.  294; 
Crittenden  v.  Armour,  80  Iowa,  221,  46 
N.  W.  888. 
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An  assignment  of  a  contract  makes  tbe 
assignee  a  new  principal. 

Mills  V.  Dow  (Mills  v.  Allen)  133  U. 
S.  423,  33  L.  ed.  717,  10  Sup.  Ct.  Rep. 
413;  Steams,  Suretyship,  §  78,  p.  109. 

There  is  no  privity  of  contract  between 
plaintiff  in  error  and  those  who  have  fur- 
nished Schott's  assignee,  the  Schott  En- 
gineering Company,  material  that  has 
gone  into  the  construction  of  the  build- 
ing in  question. 

Board  of  Education  ex  rel.  Philip 
Carey  Co.  v.  United  States  Fidelity  &  G. 
Co.  155  Mo.  App.  109,  134  S.  W.  18. 

Defendants  in  error,  who  furnished 
material  to  the  Schott  Engineering  Com- 
pany, with  a  knowledge  of  the  assign- 
ment, are  bound  by  the  terms  of  the  as- 
signment from  Schott  to  that  company. 

Drakely  v.  Gregg,  8  Wall.  242,  19  L. 
ed.  409 ;  Swanson  v.  Tarkington,  7  Heisk. 
612;  Smith  v.  Hodson,  4  T.  R.  211,  100 
Eng.  Reprint,  979;  Wilmot  v.  Richard- 
son, 4,  Abb.  App.  Dec.  614;  Robb  v.  Vos, 
155  U.  S.  13-43,  39  L.  ed.  52-63, 15  Sup. 
Ct.  Rep.  4;  Russ  v.  Telfener,  57  Fed. 
973;  Re  Insurance  Co.  22  Fed.  109; 
Story,  Agency,  9th  ed.  p.  293,  §  250. 

Whatever  is  notice  enough  to  excite  at- 
tention is  notice  of  everything  to  which 
such  inquiry  might  have  led.  When  a 
person  has  sufficient  information  to  lead 
him  to  a  fact,  he  shall  be  deemed  conver- 
sant with  it. 

Wood  V.  Carpenter,  101  U.  S.  140,  25 
L.  ed.  808 ;  Paxson  v.  Brown,  10  C.  C.  A. 
135,  27  U.  S.  App.  49,  61  Fed.  883;  29 
Cyc.  1114,  1115. 

The  law  will  not  allow  a  man  to  shut 
his  eyes  when  his  ignorance  is  to  benefit 
himself  at  the  expense  of  another,  when 
he  would  have  had  them  open  and  in- 
quiring had  the  consequence  of  his  ignor- 
ance been  detrimental  to  himself  and  ad- 
vantageous to  the  other. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Kennedy, 
70  lU.  362;  Marks  v.  -Gartside,  16  IlL 
App.  177. 

If  a  party  omits  to  inquire,  he  is  bound 
by  all  he  would  have  learned,  where  the 
circumstances  put  him  on  inquiry. 

Hamlin  v.  Pettibone,  6  Biss.  172,  Fed. 
Cas.  No.  5,995;  Yancy  v.  Cothran,  32  Fed. 
690;  Moore  v.  Sawyer,  167  Fed.  843; 
Standard  Oil  Co.  v.  Amestad,  6  N.  D. 
255,  34  L.R.A.  861,  66  Am.  St.  Rep.  604, 
69  N.  W.  197. 

To  make  plaintiff  in  error  liable  for 
materials  that  went  into  the  construction 
of  the  Naval  Training  Station  at  North 
Chicago,  under  the  Schott  contract,  the 
raatenal  must  have  been  furnished  to 
Schott  personally  or  to  a  subcontractor  of 
Schott. 
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United  States  use  of  Hill  v.  Amencan 
Surety  Co.  200  U.  S.  197,  50  L.  cd.  437, 
26  Sup.  Ct.  Rep.  168;  Hardaway  v.  Na- 
tional Surety  Co.  211  U.  S.  552,  53  L.  ed. 
321,  29  Sup.  Ct.  Rep.  202. 

A  contract  cannot  be  split  into  parts  to 
make  a  surety  company  liable. 

Reissaus  v.  Whites,  128  Mo.  App.  135, 
106  S.  W.  603;  Reese  v.  United  States,  9 
Wall.  13,  19  L.  ed  541. 


Mr.  William  D.  McKanzia  argued  the 
cause,  and,  with  Messrs.  Newton  Wyeth, 
Worth  Allen,  Robert  J  Gary,  and  F.  Har- 
old Schmitt,  filed  a  brief  for  defendants 
in  error: 

The  statute  and  bond  should  be  con- 
strued liberally.  The  rule  applying  to 
personal  sureties,  that  their  contracts 
should  be  strictly  construed,  does  not  ap- 
ply to  surety  companies. 

United  States  Fidelity  &  G.  Co.  v. 
Golden  Pressed  Fire  Brick  Co.  (United 
States  Fidelity  &  G.  Co.  v.  United  States) 
191  U.  S.  416,  48  L.  ed.  242,  24  Sup.  Ct. 
Rep.  142;  United  States  use  of  Hill  v. 
American  Surety  Co.  200  U.  S.  197,  202, 
50  L.  ed.  437,  440,  26  Sup.  Ct.  Rep.  168; 
Baglin  v.  Title  Guaranty  &  8.  Co.  166 
Fed.  363;  United  States  Fidelity  &  G. 
Co.  V.  United  States,  102  C.  C.  A.  192, 
178  Fed.  695;  Atlantic  Trust  &  D.  Co.  v. 
Laurinburg,  90  C.  C.  A.  274,  163  Fed. 
695 ;  UnitcK^  States  use  of  Delaware  Hard- 
ware Co.  V.  Lynch,  192  Fed.  369. 

The  purpose  of  the  act  was  to  provide 
security  for  the  payment  of  all  persons 
furnishing  labor  and  materials,  and  to 
provide  a -substitute  for  the  usual  mechan- 
ics' lien. 

United  States  use  of  Hill  v.  American 
Surety  Co.  200  U.  S.  197,  50  L.  ed.  437, 
26  Sup.  Ct.  Rep.  168;  Mankin  v.  United 
States,  215  U.  S.  533,  537,  54  L.  ed.  315, 
316,  30  Sup.  Ct.  Rep.  174. 

The  government  was  directly  inter- 
ested in  the  payment  of  all  laborers  and 
materialmen,  and  the  obligation  of  the 
bond  for  such  payment  was  for  the  bene- 
fit both  of  the  government  and  of  the 
laborers  and  materialmen. 

United  States  Fidelity  ft  G.  Co.  v. 
United  States,  204  U.  S.  349,  356,  51  L. 
ed.  516,  519,  27  Sup.  Ct.  Rep.  381 ;  United 
States  V.  Churchyard,  132  Fed.  82,  85; 
Baker  v.  Bryan,  64  Iowa,  561,  21  N.  W. 
83;  Knapp  v.  Swaney,  56  Mich.  345,  56 
Am.  Rep.  397,  23  N.  W.  162;  St.  Louis 
use  of  Glencoe  Lime  &  Cement  Co.  v.  Yon 
Phul,  133  Mo.  561,  54  Am.  St.  Rep.  695, 
34  S.  W.  843. 

It  was  only  requisite  that  the  material 
and  labor  sliould  go  into  the  work  under 
tbe  contraet. 
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United  States  use  of  Hill  v.  American 
Surety  Co.  supra;  Monkin  v.  United 
Stetes,  215  U.  S.  533,  537,  54  L.  ed.  315, 
316,  30  Sup.  a.  Rep.  174;  Title  Guar- 
anty &  T.  Co.  V.  Crane  Co.  219  U.  S.  24, 
32,  55  L.  ed.  72,  76,  31  Sup.  Ct.  Rep.  140; 
United  States  use  of  Anniston  Pipe  & 
Foundry  Co.  v.  National  Surety  Co.  34 
C.  C.  A.  526,  92  Fed.  549 ;  Title  Guaranty 
&  T.  Co.  V.  Pudget  Sound  Engine  Works, 
89  C.  C.  A.  618,  163  Fed.  168;  United 
Stales  Fidelity  &  G.  Co.  v.  United  States, 
111  C.  C.  A.  71,  189  Fed.  339;  Heine 
Safety  Boiler  Co.  v.  United  States,  35 
App.  D.  C.  273. 

It  is  immaterial  that  the  assignee  or 
subcontractor  was  unknown  to  the  surety, 
as  it  contracted  for  an  uncertain  liability. 

Heine  Safety  Boiler  Co.  v.  United 
States,  supra;  American  Bonding  Co.  v. 
United  States  147  C.  C.  A.  300,  233  Fed. 
369. 

In  several  cases  it  has  been  expressly 
held  that  an  assignment  of  the  contract 
does  not  relieve  the  surety  upon  such  a 
bond. 

Mullin  V.  United  States,  48  C.  C.  A. 
677,  109  Fed.  817;  City  Trust  S.  D.  & 
Surety  Co.  v.  United  States,  77  C.  C.  A. 
397,  147  Fed.  155;  Board  of  Education 
ex  rel.  Johnson  Heat  Regulating  Co.  v. 
United  States  Fidelity  &  G.  Co.  166 
Mo.  App.  410,  149  S.  W.  46;  Freeman  v. 
Berkey,  45  Minn.  438,  48  N.  W.  194;  Ab- 
bott V.  Morrissette,  46  Minn.  10,  48  N. 
W.  416 ;  Kaufman  v.  Cooper,  46  Neb.  644, 
65  N.  W.  796;  Leader  Printing  Co.  v. 
Lowry,  9  Okla.  89,  59  Pac.  242 ;  Mundt  v. 
Sheboygan  &  F.  du  L.  R.  Co.  31  Wis.  451. 

Before  the  Surety  Company  executed 
the  bond,  this  court  had  already  lield  that 
the  United  States  was  interested  in  the 
payment  of  labor  and  material  furnished 
under  such  a  contract,  and  that  the  surety 
was  necessarily  contracting  with  reference 
to  an  uncertain  liability. 

United  States  Fidelity  &  G.  Co.  v.  Gold- 
en  Pressed  &  Fire  Brick  Co.  (United 
States  Fidelity  &  G.  Co.  v.  United  States) 
191  U.  S.  416,  48  L.  ed.  242,  24  Sup.  Ct. 
Rep.  142;  United  States  use  of  Hill  v. 
American  Surety  Co.  200  U.  S.  197,  50  L. 
ed.  437,  26  Sup.  Ct.  Rep.  168;  United 
States  Fidelity  &  G.  Co.  v.  United  States, 
204  U.  S.  349,  356,  51  L.  ed.  516,  519,  27 
Sup.  Ct.  Rep.  381. 

The  cases  upon  which  the  Surety  Com- 
pany relies  either  involve  the  rules  gov- 
erning the  liability  of  personal  sureties, 
or  do  not  bear  upon  the  questions  raised 
by  the  writ  of  error,  with  two  exceptions, 
one  of  which  appears  to  be  authority  for 
the  claimants,  and  the  other  of  which  has 
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I  been  so  distinguished  by  a  later  decision 
as  to  be  authority  for  the  claimants. 

Hardaway  v.  National  Surety  Co.  211 
U.  S.  552,  53  L.  ed.  321,  29  Sup.  Ct.  Rep. 
202,  80  C.  C.  A.  283, 150  Fed.  465;  Board 
of  Education  ex  rel.  Philip  Carey  Co.  v. 
United  States  Fidelity  &  G.  Co.  155  Mo. 
App.  109,  134  S.  W.  18,  166  Mo.  App. 
410, 149  S.  W.  46. 

The  acts  of  the  claimants  of  which  com- 
plaint is  made  do  not  contain  the  elements 
of  an  estoppel.  There  was  no  misrepre- 
sentation of  a  material  fact  upon  which 
the  Surety  Company  acted  to  its  injury. 

Leather  Mfrs.  Net.  Bank  v.  Morgan, 
117  U.  S.  96,  109,  29  L.  ed.  811,  816,  6 
Sup.  Ct.  Rep.  657;  Dickerson  v.  Colgrove, 
100  U.  S.  578,  580,  25  L.  ed.  618,  619; 
Bigelow,  Estoppel,  4th  ed.  p.  552. 

Statements  made  in  the  claims  filed 
against  the  estate  of  the  engineering  com- 
pany in  bankruptcy  amounted  only  tu 
evidence  that  the  engineering  company 
was  liable  for  the  indebtedness,  and  did 
not  constitute  a  judicial  admission  or  an 
estoppel.  There  was  no  inconsistency  in 
the  claimants'  efforts  to  hold  both  the  en- 
gineering company  and  Schott  personally. 

2  Wigmore,  Ev.  §  1065;  Blanks  v. 
Klein,  1  C.  C.  A.  254,  2  U.  S.  App. 
363,  53  Fed.  436;  Hunter  v.  Hunter,  111 
Cal.  261,  31  L.B.A.  411,  52  Am.  St.  Rep. 
180,  43  Pac.  756;  Snydacker  v.  Brosse, 
51  111.  357,  99  Am.  Dec.  551;  Quimby 
V.  Carhart,  133  N.  Y.  579,  30  N.  E.  972 ; 
Robreeht  v.  Mariing,  29  W.  Va.  765,  2 
S.  E.  827;  Chicago,  B.  I.  &  P.  R.  Co. 
V.  Mashore,  21  Okla.  275,  96  Pac.  630, 
17  Ann.  Cas.  277;  Title  Guaranty  &  S. 
Co.  V.  United  States,  109  C.  C.  A.  106, 
187  Fed.  98. 

The  claimants  were  not  parties  to  the 
agreement  between  Schott  and  the  en- 
gineering company.  They  did  not  release 
Schott  by  express  agreement,  and  the  fact 
that  they  dealt  with  the  engineering  com- 
pany, accepted  part  payment  from  it,  and 
one  of  them  stated  an  account  with  it,  diil 
not  amount  to  an  estoppel,  a  ratification 
of  the  assignment,  or  a  novation. 

Mankin  v.  United  States,  215  U.  S.  533, 
540,  54  L.  ed.  315,  317,  30  Sup.  Ct. 
Rep.  174;  American  Paper-Bag  Co.  v. 
Van  Nortwick,  3  C.  C.  A.  274,  9  U.  S. 
App.  25,  52  Fed.  752;  Illinois  Car  & 
Equipment  Co.  v.  Ldnstroth  Wagon  Co. 
50  C.  C.  A.  504,  112  Fed.  737;  Anglo- 
American  Land,  Mortg.  &  Agency  Co.  v. 
Lombard,  68  C.  C.  A.  89,  132  Fed.  721, 
1D6  U.  S.  638,  49  L.  ed.  630,  25  Sup. 
Ct.  Rep.  793 ;  Grommes  v.  St.  Paul  Trust 
Co.  147  111.  634,  37  Am.  St.  Rep.  248, 
35  N.  E.  820;  Harrington-Wiard  Co.  v. 
Blomstrom  Mfg.  Co.  166  Mich.  276,  131 
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N.  W.  559;  United  States  v.  American 
Bonding  &  T.  Co.  32  C.  C.  A.  420,  61 
U.  S.  App.  584,  89  Fed.  925. 

The  question  of  interest  should  be  de- 
termined in  accordance  with  the  laws  of 
Illinois. 

Scotland  County  v.  HiU,  132  U.  S.  107, 
117,  33  L.  ed.  261,  265,  10  Sup.  Ct.  Rep. 
26;  United  States  v.  United  States  Fideli- 
ty &  G.  Co.  236  U.  S.  512,  530,  59  L. 
ed.  696,  704,  35  Sup.  Ct.  Rep.  298. 

Under  the  statutes  of  Illinois,  as  con- 
strued by  the  supreme  court  of  Tlliuois, 
the  Surety  Company  was  liable  to  the 
claimants  for  interest  in  excess  of  the 
penalty  of  the  bond. 

Hohnes  v.  Standard  Oil  Co.  183  HI.  70, 
65  N.  E.  647. 

The  Federal  and  state  courts  have  uni- 
formly allowed  interest  in  addition  to  the 
penalty  of  the  bond  where  the  damages 
were  liquidated. 

Ives  V.  Merchants  Bank,  12  How.  159, 
164, 165, 13  L.  ed.  936-938;  United  States 
V.  Curtis,  100  U.  S.  119,  123,  25  L.  ed. 
571,  572;  United  States  v.  United  States 
Fidelity  &  G.  Co.  236  U.  S.  512,  530,  59 
L.  ed.  696,  704,  35  Sup.  Ct.  Rep.  298; 
United  States  v.  :vi<Munen,  222  U.  S.  460, 
407,  468,  56  L.  ed.  269,  271,  272,  32  Sup. 
Ct.  Rep.  128;  United  States  v.  Quinn,  58 
C.  C.  A.  401,  122  Fed.  66;  Bank  of 
Brighton  v.  Smith,  12  Allen,  252,  90  Am. 
Dec.  144;  Clark  v.  Wilkinson,  59  Wis. 
543,  18  N.  W.  481;  Bobbins  v.  Long,  16 
N.  J.  Eq.  67;  Gloucester  Citv  v.  Eschbach, 
54  N.  J.  L.  155,  23  Atl.  360;  Wyman  v. 
Robinson,  73  Me.  387,  40  Am.  Rep.  360; 
Gritiith  v.  Bundle,  55  L.R.A.  384  note; 
Brandt,  Suretyship,  2d  ed.  p.  163. 

Rental  due  for  cars,  track,  and  other 
equipment  furnished  to  the  contractor  is 
protected  by  the  statute  and  the  bond. 

American  Surety  Co.  v.  Lawrenceville 
Cement  Co.  110  Fed.  717;  Title  Guaranty 
&  T.  Co.  V.  Puget  Sound  Engine  Works, 
89  C.  C.  A.  618, 163  Fed.  179;  City  Trust, 
S.  D  A  Surety  Co.  v.  United  States,  77 
C.  C.  A.  397,  147  Fed.  155. 

Mr.  Worth  Allan  argued  the  cause, 
and,  with  Mr.  Charles  S.  Holt,  filed  a 
brief  for  defendant  in  error  the  Western 
Roofing  ft  Supply  Company: 

Unless  there  was  a  novation,  Schott  and 
his  surety  are  liable  for  goods  furnished 
by  the  procurement  or  consent  of  Schott. 

American  Paper-Bag  Co.  v.  Van  Nort- 
wick,  3  C.  C.  A.  274,  9  U.  S.  App.  25, 
52  Fed.  752;  Bigelow,  Estoppel,  4th  ed. 
552. 

The  Supply  Company  did  not  know  at 
the  time  the  goods  were  being  furnished 
that  a  corporation  had  succeeded  Schott. 
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Owen  V.  Shei)ard,  8  C.  C.  A.  244,  19 
U.  8.  App.  336,  59  Fed.  740;  Gnckert  v. 
Hacke,  159  Pa.  303,  28  Atl.  249;  New 
York  Nat.  Kxch.  Bank  v.  Crowcll,  177 
Pa.  313,  35  Atl.  613;  Clark  v.  Jones,  87 
Ala.  474,  6  So.  362;  Tobias  v.  Wierck, 
21  Misc.  763,  48  N.  Y.  Supp.  146;  Com- 
well  V.  Megiiis,  39  Minn.  407,  40  N.  W. 
610. 

There  was  no  agreement  by  the  Supply 
Company  to  ^ve  up  Schott  and  his  surety 
as  its  debtors,  and  look  solely  to  the  as- 
signor of  Schott's  government  contract. 

American  Paper-Bag  Co.  v.  Van  Nort- 
wick,  3  C.  C.  A.  274,  9  U.  S.  App.  25, 
52  Fed.  752;  lUinois  Car  &  Equipment 
Co.  V.  Linstroth  Wagon  Co.  50  C.  C.  A. 
504, 112  Fed.  737;  Anglo-American  Land, 
Mortg.  &  Agency  Co.  v.  Lombard,  68  C. 
C.  A.  89,  132  Fed.  721;  Mowry  v.  Farm- 
ers' Loan  &  T.  Co.  22  C.  C.  A.  52,  46 
U.  S.  App.  164,  76  Fed.  38;  Harrington- 
Wiard  Co.  v.  Blomstrom  Mfg.  Co.  166 
Mich.  276,  131  N.  W.  559;  29  Cyc.  1132, 
1133;  21  Am.  ft  Eng.  Enc  Law,  2d  ed. 
666;  Nettei-strom  v.  Gallistel,  110  lU. 
App.  352;  Black  v.  DeCamp,  78  Iowa, 
718,  43  N.  W.  625;  Philadelphia  use  of 
Webster  v.  Harry  C.  Nichols  Co.  214  Pa. 
265,  63  Atl.  886 ;  Kauf mann  v.  Cooper,  46 
Neb.  644,  65  N.  W.  796;  Freeman  v.  Berk- 
ey,  45  Minn.  438,  48  N.  W.  194;  Abbott 
v.  Morrissette,  46  Minn.  10,  48  N.  W. 
416. 

[878]  Mr  Justice  BrandeiB  delivered 
the  opinion  of  the  court : 

This  is  an  action  against  the  Illinois 
Surety  Company  on  a  bond  given  by  one 
Schott  under  Act  of  Congress,  February 
24,  1905  (33  Stat,  at  L.  811,  chap.  778, 
Comp.  Stat.  1916,  §  6923),  to  secure  per- 
formance of  his  contract  for  work  on 
the  Naval  Training  Station  at  Chicago.^ 

% 

iThe  act,  which  is  entitled,  "An  Act  for 
the  Protection  of  Persons  Furnishing  Ma- 
terials and  Labor  for  the  Construction  of 
Public  Works/'  provides  that  a  contrac- 
tor's bond  shall  include  the  obligation  to: 
'^promptly  make  payments  to  all  persons 
supplying  him  or  them  with  labor  and  ma- 
terials in  the  prosecution  of  the  work  pro- 
vided for  in  such  contract;  and  any  person, 
company  or  corporation  who  has  rornished 
labor  or  materials  used  in  the  construction 
or  repair  of  any  public  building  or  public 
work,  and  payment  for  which  has  not  been 
made,  shall  have  the  right  to  intervene  and 
be  made  a  party  to  any  action  instituted  by 
the  United  States  on  tlie  bond  of  the  con- 
tractor, and  to  have  tlieir  rights  and  claims 
adjudicated  in  such  action  and  judgment 
rendered  thereon,  subject,  liowever,  to  the 
priority  of  the  claim  and  judgment  of  the 
United  States." 
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It  is  brought  for  the  benefit  of  persons 
who  furnislicvl  labor  or  materials.  The 
bond  provides : 

**The  ronclilion  of  the  above  bond  is 
such,  that  if  the  said  above  bounden  prin- 
cipal; W.  H.  Sehott,  his  or  their  heirs^ 
successors,  executors  or  administrators 
.  .  .  shall  promptly  make  payments  to 
all  persons  supplying  him  or  them  labor 
and  materials  in  the  prosecution  of  the 
work  provided  for  in  the  aforesaid  con- 
tract, then  this  obligation  to  be  void  and 
of  no  effect,  otherwise  to  remain  in  full 
force  and  viiiue." 

The   bond   was   given    on    August   3, 

1908.  Scbott  was  then  heavily  indebted, 
and  his  business  was  being  conducted  un- 
der the  supen'ision  of  a  creditors*  com- 
mittee. Later,  on  the  advice  of  that  com- 
mittee, the  Schott  Engineering  Company 
was  incorporated  to  take  over  the  busi- 
ness; and  on  January  2, 1909>  all  the  as- 
sets were  transferred  to  it.  Schott  be- 
came president,  the  members  [879]  of 
the  creditors'  committee  directors.  Sub- 
stantially all  the  capital  stock  was  issued 
to  Schott,  and  all  was  retained  by  him 
except  $36,000  preferred  stock  which  was 
later  sold-— the  proceeds  being  used  to 
pay  debts.  Neither  the  government  nor 
the  Surety  Company  was  advised  of  the 
transfer,  which  left  the  management  and 
the  conduct  of  the  business  unchanged; 
and  the  work  was  proceeded  with  con- 
tinuously from  the  execution  of  the  bond 
until  January  14, 1910,  when  both  Scliott 
and  the  company  were  adjudicated  bank- 
rupt. After  a  short  interruption,  the 
work  was  resumed  by  the  receiver  under 
authority  of  the  court;  and  settlement 
was  made  with  the  government.  Twenty- 
seven  creditors,  six  of  whom  furnished 
labor  or  materials  prior  to  January  2, 

1909,  the  rest  of  whom  had  claims  aris- 
ing between  that  date  and  the  bank- 
ruptcy, sought  to  recover  on  the  bond. 

The  district  court  allowed  recovery  on 
five  of  the  claims,  aggregating  $15,333.24, 
which  accrued  prior  to  the  transfer  of 
the  business  to  the  Schott  Engineering 
Company.  The  circuit  court  of  appeals 
reversed  that  judgment  imd  allowed  the 
claims  of  all  who  joined  in  the  writ  of 
error  to  that  court — ^nineteen,  aggregat- 
ing $38,121.02;  but  it  reduced  them  pro 
rata  to  make  the  aggregate  equal  the 
penalty  of  the  bond,— $31,047.18.  It 
then  aUowed  interest  on  all  from  the  date 
of  the  commencement  of  the  suit.  141  C. 
C.  A.  409,  226  Fed.  653.  The  Surety 
Company  appealed  to  this  court  and  con- 
tends: 

(1)  As  to  each  claim  that  it  was  re- 
leased from  liability  by  the  transfer  of 
Oi  L.  ed. 


the  business  to  the  Schott  Engineering 
Company  during  the  progress  of  the 
work. 

(2)  As*  to  each  rluim  that  interest 
should  not  begin  to  run  before  the  date 
when  the  amount  payable  on  all  claims 
was  ascertained  by  the  judgment  of  the 
circuit  court  of  appeals. 

(3)  As  to  certain  claims,  that  the  cred- 
itors are  estopped  by  specific  acts  from 
enforcing  the  liability  upon  the  bond. 

[380]  (4)  As  to  the  claim  of  the 
United  States  Equipment  Company,  that 
rental  for  cars,  track,  and  equipment  is 
not  a  claim  for  "labor  and  materials"  re- 
coverable on  bond. 

These  contentions  will  be  considered  in 
their  order. 

First:  The  purpose  of  tlie  act  was  to 
provide  security  for  the  payment  of  all 
persons  who  provide,  labor  or  material 
on  public  work.  This  was  done  by  giving 
a  claim  under  the  bond  in  lieu  of  the  lien 
upon  land  and  buildings  customary  where 
property  is  owned  by  private  persons. 
Decisions  of  this  court  have  made  it  clear 
that  the  statute  and  bonds  given  under 
it  must  be  construed  liberally,  in  order 
to  effectuate  the  purpose  of  Congi'ess  as 
declared  in  the  act.  In  everj'  case  which 
has  come  before  this  court,  where  labor 
and  materials  were  actually  furnished  for 
and  used  in  part  performance  of  the 
work  contemplated  in  the  bond,  recovery 
was  allowed,  if  the  suit  was  brought  with- 
in the  period  prescribed  by  the  act^ 
Technical  rules  othenvise  protecting  sure- 
ties from  liability  have  never  been  ap- 
plied in  proceedings  under  this  statute.* 
As  the  basis  of  recovery  is  supplying 
labor  and  material  for  the  work,  he  who 
has  supplied  them  to  a  subcontractor  may 
claim  under  the  bond,  even  if  the  sub- 
contractor has  been  fully  paid.  Mankin 
V.  United  States,  215  U.  S.  533,  54  L. 
ed.  315,  30  Sup.  Ct.  Rep.  174.  [381]  If 
Schott  had  formally  sublet  the  contract 
to  the  Engineering  Company,  the  Surety 
Company  would  clearly  be  liable.  But 
the  transfer  of  the  business  was,  at  most, 
a  subletting;  since  under  Hev.  Stat.  § 
3737,  Comp.  Stat.  1016,  §  6890,  Schott 
could  not  assign  a  contract  with  the  Unit- 
ed States. 

It  is  urged  that  the  bond  referring  to 
Schott  provides  protection  only  to  those 
'^supplying  him  or  them  labor  and  mate- 

•  United  States  Fidelity  ft  G.  Co.  v.  Gold- 
en Pressed  ft  Fire  Brick  Co.  (United  States 
Fidelity  ft  G.  Co.  v.  United  States)  191  U. 
S.  416,  48  L.  ed.  242,  24  Sup.  Ct.  Rep.  142; 
United  States  use  of  Hill  v.  American  Sure- 
tv  Co.  200  U.  S.  197,  50  L.  ed.  437,  26  Sup. 
Ct.  Rep.  1G8;  United  States  Fidelity  ft  G. 
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rials."  But  the  claims  in  question  were 
in  a  very  practical  sense  furnished  him 
— as  well  as  the  Engineering  Company. 
He  remained  liable  on  the  contract;  and 
no  one  else  was  known  to  United  States. 
Furthermorei  if  the  attention  is  to  be  di- 
rected to  the  precise  wording  of  the  bond, 
it  should  be  noted  that  it  refers  to  Schott, 
^'his  or  their  heirs,  successors,  executors 
or  administrators;"  and  the  Engineering 
Company  may  properly  be  deemed  a  suc- 
cessor. The  argument  that  the  surety's 
risk  ought  not  to  be  increased  by  holding 
it  liable  for  the  default  of  strangers  to 
the  original  contract  is  of  no  greater  force 
in  the  case  of  an  assignee  than  it  is  in 
that  of  the  subcontractor.  The  Surety 
Company  could  protect  itself  by  insist- 
ing that  the  contractor  require  a  bond 
from  all  subcontractors  and  assignees. 
The  Surety  Company  was  in  nowise 
prejudiced  by  the  transfer  of  the  busi- 
ness, since  the  management  remained  un- 
changed; and  no  reason  is  shown  for 
applying  the  rule  of  strictissimi  juris. 
United  States  Fidelity  &  G.  Co.  v.  Golden 
Pressed  Fire  Brick  Co.  (United  States 
Fidelity  &  G.  Co.  v.  United  States)  191 
U.  S.  41G,  426, 48  L.  ed.  242,  246,  24  Sup. 
Ct.  Rep.  142. 

Second:  The  contract  and  bond  were 
made  in  Illinois  and  were  to  be  performed 
there.  Questions  of  liability  for  interest 
must  therefore  be  determined  by  the  law 
of  that  state.  Scotland  County  v.  Hill, 
132  U.  S.  107,  117,  33  L.  ed.  261,  265, 
10  Sup.  Ct.  Rep.  26.  Under  the  law  of 
Illinois  the  liability  of  a  surety  on  a 
bond  is  extended  beyond  the  penalty  by 
way  of  interest  from  the  date  when  the 
liability  on  the  bond  accrued.  Holmes  v. 
Standard  O'd  Co.  183  111.  70,  55  N.  E. 
647.  See  United  States  v.  United  States 
Fidelity  &  G.  Co.  236  U.  S.  512,  530, 
531,  59  L.  ed.  696,  704,  705,  35  Sup.  Ct. 
Rep.  298.  The  liability  here  accrued  at 
least  as  early  as  the  commencement  of 
the   [882]   suit.     The  Surety  Company 


contends  that  the  amount  each  claimant 
was  to  receive  was  not  made  definite  until 
it  was  actually  decided  by  the  court  of 
appeals.  But  the  claims  were  all  for 
liquidated  amounts;  and  in  no  instance 
was  the  amount  in  dispute.  The  con- 
troversy was  merely  as  to  which  of  the 
claimants  should  be  entitled  to  share  in 
the  liability  under  the  bond.  The  Surety 
Company  might  have  paid  into  court  at 
the  commencement  of  the  suit  an  amount 
equal  to  the  penalty  of  the  bond.  It  did 
not  elect  to  do  so;  and  as  the  agg^regato 
liability  on  the  claims  exceeds  the  penal- 
ty, it  was  properly  held  for  an  additional 
amount  equal  to  interest  from  the  com- 
mencement of  the  suit. 

Third:  The  contention  of  the  Surety 
Company  that  certain  of  the  claimants 
are  estopped  from  enforcing  liability  on 
the  bond  rests  upon  different  acts  in  re- 
spect to  the  several  creditors.  As  to 
some  it  is  because  they  filed  against  the 
estates  in  bankruptcy  of  both  Schott  and 
the  Engineering  Company  the  whole  of 
their  claims  for  material  delivered  in  part 
to  each.  As  to  one  creditor  the  estoppel 
is  predicated  upon  the  fact  that,  in  an- 
swer to  an  inquiry,  he  recommended  that 
the  receiver  in  bankruptcy  complete  the 
contract.  As  to  another  creditor  the 
estoppel  is  predicated  upon  the  fact  that 
he  tiled  his  claim  in  bankruptcy  against 
the  Engineering  Company  while  the  ma- 
terials had  been  furnished  to  Schott.  As 
to  still  another,  the  contention  rests  upon 
the  fact  that  having  claims  against  both 
Schott  and  the  Engineering  Company,  he 
had  stated  to  the  Engineering  Company 
a  single  account  covering  all  the  items, 
and  had  accepted  part  payment;  and 
furthermore  had  participated  in  the  ac- 
tivities of  the  creditors'  committee  which 
supervised  the  business  throughout  the 
whole  period.  Such  acts  lack  all  the  ele- 
ments of  an  equitable  estoppel.  The  Sur- 
ety Company  was  not  led  thereby  to  do 
or  to  omit  to  do  anything.     It  did  not 


Co.  V.  United  States,  209  U.  8.  306,  62  L. 
ed.  804,  28  Sup.  Ct.  Rep.  537;  Mankin  v. 
United  SUtes,  215  U.  S.  535,  54  L.  ed.  316, 

30  Sup.  Ct.  Rep.  174;  Title  Guaranty  &  T. 
Co.  V.  Crane  Co.  219  U.  S.  24,  65  L.  ed.  72, 

31  Sup.  Ct.  Rep.  140;  United  States  Fidel- 
ity &  G.  Co.  V.  United  States,  231  U.  S. 
237,  58  L.  ed.  200,  34  Sup.  Ct.  Rep.  88; 
United  States  ex  rel.  Alexander  Bryant  Co. 
V.  New  York  Steam  fitting  Co.  235  U.  S. 
327,  59  L.  ed.  263,  35  Sup.  Ct  Rep.  108; 
Illinois  Surety  Co.  v.  United  States,  240 
U.  S.  214,  60 'L.  ed.  609,  36  Sup.  Ct.  Rep. 
321.  See  also  Equitable  Surety  Co.  v. 
United  States,  234  U.  S.  448,  58  L.  ed.  1394, 
34  Sup.  Ct.  Rep.  803.  In  Hardawav  v. 
National  Surety  Co.  211  U.  S.  552,  53  L. 
1212 


ed.  321,  29  Sup.  Ct.  Rep.  202,  where  recov- 
ery was  denied,  the  *'use  plaintiffs"  had  not 
furnished  materials  or  labor,  but  were 
financiers.  In  United  States  ex  rel.  Texas 
Portland  Cement  Co.  v.  McCord,  233  U.  S. 
157,  58  L.  ed.  893,  34  Sup.  Ct.  Rep.  550, 
the  questions  involved  were  whether  suit 
was  brought  within  the  statutory  period. 
In  United  States  Fidelity  &  G.  Co.  v. 
United  States,  204  U.  8.  349,  51  L.  ed.  516, 
27  Sup.  Ct.  Rep.  381;  United  States  v. 
Congress  Constr.  Co.  222  U.  S.  199,  56  L. 
ed.  163,  32  Sup.  Ct.  Rep.  44;  Title  Guar- 
anty &  Surety  Co.  v.  United  States,  228 
U.  S.  667,  57  *L.  ed.  969,  :13  Sup.  Ct.  Rep. 
614,  the  questions  raised  were  as  to  th« 
jurisdiction  of  the  court. 
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reply  u]"K)n,  nor  was  it  aflfected  by,  any 
of  the  acts  it  now  calls  [383]  attention 
to.  Dickerson  v.  Colgrove,  100  U.  S.  578, 
580,  25  L.  ed.  618,  611).  There  is  in 
fact  no  inconsistency  between  the  claim- 
aints'  earlier  acts  aud  their  attempt  to 
recover  on  the  bond.  The  Surety  Com- 
pany's contention  is  without  merit. 

Fourth:  The  specific  objection  made  to 
the  claim  of  the  United  States  Equipment 
Company,  for  rental  of  cars,  track,  and 
equipment  used  at  the  Naval  Training 
Station,  and  the  expense  of  loading  the 
plant  and  freight  thereon  to  and  from  the 
station,  is  also  unfounded.  The  Surety 
Company  contends  that  this  is  not  supply- 
ing *iabor  and  materials.''  The  equip* 
ment  was  used  in  the  prosecution  of  the 
work.  Material  was  thus  supplied,  al- 
though a  loan  serving  the  purpose,  no 
purchase  of  it  was  made.  The  expense 
of  loading  and  freight  was  properly  in- 
cluded with  the  fixed  rental  as  recover- 
able under  the  bond.  Title  Quaranty  & 
T.  Co.  V.  Crane  Co.  219  U.  S.  24,  34, 
55  L.  ed.  72,  77,  31  Sup.  Ct.  Rep.  140. 

Judgment  alTirmed. 

Mr.  Justice  Van  Deyanter  and  Mr. 
Justice  McBeynolda  dissent. 


MISSOURI.  KANSAS.  *  TEXAS  RAIL- 
WAY COMPANY  OF  TEXAS,  Missouri. 
Kansas,  &  Texas  Railway  Company,  and 
American  Surety  Company  of  New  York, 
Plffs.  in  Err., 

V. 

J.  H.  WARD,  J.  R.  Ward,  and  Houston  & 
Texas  Central  Railroad  Company. 

(See  8.  C.  Reporter's  ed.  38a-388.) 

Connecting  carriers  —  Carmack  Amend- 
ment —  effect  of  second  bill  of  lading 
—  hick  of  consideration. 

1.  The  terms  of  the  original  bill  of 
ladinsr  for  an  interstate  shipment  issued 
tindci*  the  Act  of  June  29,  1906  (34  Stat, 
at  Jj,  584,  chap.  3591,  Comp.  Stat.  1916, 
^  8.503).  which  governs  the  entire  trans- 
portation, could  not  be  altered  by  a  second 


.  hill  of  lading  issued  by  a  connecting  car- 
'  rier,  since  the  latter  was  already  bound  to 
I  transport   the    shipment    at   the   rate   and 
upon  the  terms  named  in  the  original  bill 
of  lading,  and  the  acceptance  by  the  shipper 
of  the  second  bill  was  therefore  without  con- 
sideration and  was  void. 
[For  otlier  chrcs.  see  Carriers,  II.  c.  In  Digest 
Sup.  Ct.  1908.1 

Connecting  carriers  ^  Carmack  Amend- 
ment ^  notice  of  claim  ^  second  bill 
of  lading. 

2.  To  require  the  shipper  of  an  inter- 
state Rhipment,  in  order  to  recover  for  a 
los»,  to  file  his  verified  claim  with  the  con- 
nect in;v  carrier  which  caused  the  injury,  as 
is  provided  in  a  separate  bill  of  lading  is- 
sued by  that  carrier,  would  defeat  the  pur- 
pose of  the  Act  of  June  29,  1906  (34  Stat, 
at  L.  584,  chap.  3501,  Comp.  Stat.  1916, 
§  8563),  which  wa8  to  relieve  shippers  of 
the  diflicult  and  and  almost  impoRsible  ta»k 
of  determining  on  which  of  several  connect- 
ing Hues  the  dama<^e  occurred. 

[For  other  cases,  see  Carriers,  II.  c;  II.  b,  7, 
b,  io  Digest  8ap.  Ct.  1908.] 

Ck>nnectlng  carriers  ~  Carmack  Amend- 
ment ~  waiver  —  accepting  second 
bill  of  lading. 

3.  Acceptance  by  the  shipper  of  an  in- 
terstate shipment  of  a  second  bill  of  lading 
issued  by  a  connecting  carrier  did  not  and 
could  not  operate  as  a  waiver  of  any  rights 
thereafter  accruing  under  the  original  bill 
of  lading  issued  conformably  to  the  Act  of 
June  29,  1906  (34  Stat,  at  L.  584,  chap. 
3591,  Com^.  Stat.  1916,  §  8563),  by  the 
initial  carrier. 

{For  other  cases,  see  Carriers,  II.  c;  II.  b,  7, 
b,  In  Digest  Sup.  Ct  1908.) 

[No.  241.] 

Submitted  April  30,  1917.    Decided  June  4, 

1917. 

IN  ERROR  to  the  Court  of  Civil  Ap- 
peals, Third  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas,  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  District  Court  of  Llano  County,  in 
that  state,  against  certain  carriers  in 
an  action  to  recover  damages  for  injuries 
to  an  interstate  shipment.     Affirmed. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  169  S.  W.  1036. 

The  facts  are  stated  in  the  opinion. 


Note. — As  to  rights  and  liabilities  of 

connecting  carriers — see  notes  to  Fox  v. 

Boston  &  M.  R.  Co.  1  L.R. A.  703 ;  Crossan 

V.  New  York  &  N.  E.  R.  Co.  3  L.R.A. 

766;  HiU  v.  Denver  &  R.  G.  R.  Co.  4 

Lil.A.   376;   International  &  G.  N.  R. 

Co.  V.  Tisdale,  4  L.R.A.  645;  Browning 

V.  Gt)odrich  Transp.  (30.  10  L.R.A.  415; 

Richmond  &  D.  R.  Co.  v.  Payne,  6  L.R.A. 

849;  Adams  Exp.  Co.  v.  Harris,  7  L.R.A. 

214;  Miller  v.  South  Carolina  R.  Co.  9 
•  1  L.  ed. 


L.R.A.  833;  and  Roy  v.  Chesapeake  & 
0.  R.  Co.  31  L.R.A.(N.S.)  1. 

On  duty  of  connecting  carrier  to  know 
contract  made  by  initial  carrier — see  note 
to  Alcorn  v.  Adams  Exp.  Co.  52  LJ{.A. 
(N.S.)  858. 

On  construction  of  Hepburn  Act  (Car- 
mack Amendment)  in  case  of  loss  beyond 
own  line — see  note  to  Galveston,  H.  &  S^ 
A.  R.  Co.  v.  Wallace,  66  L.  ed.  U.  S. 
516. 
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Messrs.  Alexander  Britton  and  Joseph 
M.  Bryson  submitted  the  cause  for  plain- 
tiffs in  error.  'Messrs.  Charles  C.  Huff, 
Alexander  H.  McKnight,  and  C.  S.  Burg 
were  on  the  brief: 

The  failure  of  plaintiffs  to  give  notice 
of  their  claim,  as  required  by  the  live- 
stock contract,  would  bar  a  recovery 
against  the  initial  carrier. 

Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  57  L.  ed.  690,  33  Sup. 
Ct.  Rep.  397;  Northern  P.  R.  Co.  v. 
WaU,  241  U.  S.  87,  60  L.  ed.  905,  36 
Sup.  Ct.  Rep.  493;  Georgia,  F.  &  A.  R. 
Co.  V.  Blish  MiU.  Co.  241  U.  S.  190,  60 
L.  ed.  948,  36  Sup.  Ct.  Rep.  541 ;  Chesa- 
peake &  0.  R.  Co.  V.  McLaughlin,  242 
U.  S.  142,  ante,  207,  37  Sup.  Ct.  Rep.  40. 
The  claim  provision  of  the  contract  is 
valid,  if  not  made  unlawful  by  the  Car- 
mack  Amendment. 

Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  57  L.  ed.  690,  33  Sup.  Ct. 
Rep.  397;  Northern  P.  R.  Co.  v.  Wall, 
241  U.  S.  87,  60  L.  ed.  905,  36  Sup.  Ct. 
Rep.  493;  Georgia,  F.  &  A.  R.  Co.  v. 
Blish  Mill.  Co.  241  U.  S.  190,  60  L.  ed. 
048,  36  Sup.  Ct.  Rep.  541;  Chesapeake 
&  0.  R.  Co.  V.  McLaughlin,  242  U.  S. 
142,  ante,  207,  37  Sup.  Ct.  Rep.  40. 

The  aim  of  the  law  was  to  establish 
unity  of  responsibility  for  loss  and  dam- 
age. 

Atlantic  Coast  Line  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  55  L.  e<l.  167,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  R<jp.  164; 
New  York,  P  &  N.  R.  Co.  v.  Peninsula 
Produce  Exch.  240  U.  S.  34,  60  L.  ed. 
511,  L.R.A.1917A,  193,  36  Sup.  Ct.  Rep. 
230;  Georgia,  F.  &  A.  R.  Co.  v.  Blish 
Mill.  Co.  241  U.  S.  190,  60  L.  ed.  948, 
36  Sup.  Ct.  Rep.  541. 

In  determining  liability,  pertinent  tar^ 
iff  provisions  must  be  considered. 

Pennsylvania  R.  Co.  v.  International 
Coal  Miu.  Co.  230  U.  S.  184,  197,  57  L. 
ed.  1451,  33  Sup.  Ct.  Rep.  893,  Ann. 
Cas.  1915A,  315. 

Suppose,  as  might  weU  be  the  case 
where  a  shipment  moves  over  a  route  to 
which  no  through  rate  is  applicable,  three 
carriers  are  involved  and  each  has  differ- 
ent regulations  governing  liability  in  its 
tariffs  on  file  with  the  Commission.  In 
such  case,  no  matter  what  provisions  the 
contract  issued  by  the  initial  carrier  may 
contain,  the  liability  is  affected,  not  only 
by  the  contract  provisions,  but  by  the 
tariff  regulations  of  the  second  and  third 
earners :  and  in  case  of  a  conflict  between 
the  provisions  of  the  contract  and  tlie 
tariff  regulations,  the  latter  will  control. 
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Glenlyon  Dye  Works  v.  Interstate  Exp. 
Co.  36  R.  I.  558,  91  Atl.  5. 

If  the  plaintiffs  in  error  had  waived  the 
failure  to  file  a  elaim  and  had  paid  the 
claim  voluntarily,  they  would  have  been 
guilty  of  a  discrimination  in  favor  of 
defendants  in  error,  under  the  doctzine 
of  Phillips  Co.  V.  Grand  Trunk  Western 
R.  Co.  236  U.  S.  662,  667,  59  L.  ed.  774, 
776,  33  Sup.  Ct.  Rep.  444;  and  for  the 
courts  to  enforce  payment  would  like- 
wise constitute  a  discrimination  in  their 
favor. 

The  object  was  not  to  seeuze  onif ormity 
of  Hability  on  all  lines,  but,  as  this  court 
said  in  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  649,  57  L.  ed.  687,  33 
Sup.  Ct.  Rep.  391^  to  withdraw  the  ques- 
tion of  liability  on  interstate  shipments 
from  the  influence  of  state  regulation  and 
to  bring  it  under  Federal  rule  or  law, 
with  the  right  on  the  part  of  the  shipper 
to  recover  his  whole  damages  from  the 
initial  carrier. 

The  carrier  is  entitled  to  the  presump- 
tion that  it  is  conducting  its  business  law- 
fully. 

New  York  C.  &  H.  R.  R.  Co.  v.  Beaham, 
242  U.  S.  148,  ante,  210,  37  Sup.  Ct 
Rep.  43. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

This  is  an  action  to  recover  damages 
for  injuries  to  cattle  in  the  course  of  an 
intei'state  shipment.  The  cattle  were  de- 
livered on  August  23,  1912,  by  J.  R. 
Ward  to  the  Houston  &  Texas  Central 
Railroad  Company  at  Llano,  Texas,  for 
transportation  by  it  to  Elgin,  Texas,  and 
over  connecting  lines,  the  Missouri,  Kan- 
sas, &  Texas  Railway  Company  of  Texas, 
and  the  Missouri,  Kansas,  &  Texas  Rail- 
way Company,  to  Winoua,  Oklahoma. 
The  Houston  Company  issued  a  through 
bill  of  lading  in  the  form  of  the  'live- 
stock contract"  in  common  use,  and 
charged  a  through  rate,  which  was  paid 
by  the  shipper,  as  agreed.  The  cattle  ar- 
rived at  destination  in  a  crippled  and  de- 
bilitated condition,  alleged  to  have  re- 
sulted from  the  [885]  delay,  rough 
handling,  and  other  negligence  of  the  car- 
riers. Plaintiffs  brought  this  suit  for 
damages  in  the  district  court  for  Llano 
c*ounty,  joining  the  three  carriers  as  de- 
fendants. The  petition  contained  no  ref- 
erence to  the  Carmack  Amendment  (Juue 
29,  1906,  chap.  3591,  34  Stat,  at  L.  584, 
595,  Comp.  Stat.  1916,  §§  8563,  8604a, 
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S604aa).*  The  Houston  Company  an- 
swered, setting  up  a  provision  in  the  bill 
of  lading  limiting  liability  to  injuries 
oeearring  on  its  own  line;  and  alleging 
that  the  cattle  were  transported  to  Elgin 
with  ordinary  care  and  there  delivered 
in  good  condition  to  the  connecting  car- 
rier. The  Missouri^  Kansas,  &  Texas 
Railway  Company  of  Texas,  in  its  an- 
swer, denied  the  allegations  of  the  com- 
plaint, and,  in  addition,  alleged  that  it 
had  accepted  the  cattle  at  Elgin  under 
a  second  bill  of  lading  or  live-stock  con- 
tract, executed  by  it  and  by  one  E.  A. 
Baner,  ns  agent  of  the  shipper;  that  the 
plaintift  had  failed  to  comply  with  a 
i^lipulation  therein,  requiring,  as  a  condi- 
tion precedent  to  liability,  that  a  written 
claim  for  damages  be  filed  within  thirty 
days  after  the  happening  of  the  injuries 
complained  of;  and  that  ''the  said  ship- 
ment constituted  and  was  an  interstate 
shipment,  originating  in  Llano,  Llano 
county,  Texas,  and  destined  to  Wynona, 
in  the  state  of  Oklahoma,  .  .  .  and 
the  said  provisions  of  said  bill  of  lading 
were  and  are,  each  and  all  binding  upon 
[under f]  the  laws  of  Congress  relating 
to  interstate  commei'ce  in  force  at  the  time 
said  bill  of  lading  was  executed  and  said 
shipment  made.'' 

The  record  is  silent  as  to  tlie  circum- 
stances under  which  this  second  bill  of 
lading  was  executed;  and  although  it  is 
alleged  to  have  been  issued  in  considera- 
tion of  a  special  reduced  rate  theretofore 
duly  filed  with  the  Interstate  Commerce 
Commission,  there  is  nothing  to  indicate 
that  it  affected  the  through  rate  already 
agreed  upon  in  [386]  the  original  bill 
of  lading.  This  lower  rate  referred  to 
appears  to  have  been  merely  the  custom- 
ary special  rate  offered  in  consideration 
of  an  agreed  maximum  valuation  on  the 
cattle  per  head.  The  same  agreed  value 
was  stipulated  in  the  original  bill  of  lad- 
ing, which  expressly  'limits  the  liability 
of  carriers  in  consideration  of  a  lower 
rate  being  granted."  The  Afissouri,  Kan- 
sas, &  Texas  Railway  Company  set  up 
the  same  defense,  alleging  that  it  had 
accepted  the  shipment  under  the  second 
bill  of  lading. 

A  jury  trial  having  been  waived,  the 
case  was  heard  by  the  court,  and  judg- 
ment rendered  in  favor  of  the  Houston 
Company,  but  against  the  other  two  de- 
fendants in  amounts  which  were  found 

1  The  rights  of  the  parties  are  not  af- 
fetrted  by  the  Act  of  March  4,  1015,  chap. 
176.  .38  Stat,  at  L.  1106,  Comp.  Stat.  1016, 
§  8604a,  dispensing  with  the  necessity  of 
notice  of  claim  in  certain  cases. 
\ii  ij.  eel. 


to  represent  the  damage  suffered  in  the 
course  of  the  transportation  through  the 
negligence  of  their  respective  agents. 
Upon  appeal  by  these  defendants,  the 
court  of  civil  appeals  of  the  third  supreme 
judicial  district  adirmed  the  judgment, 
on  the  ground  that  the  liability  of  the 
connecting  carriers  must  be  governed  by 
the  provisions  of  the  bill  of  lading  is- 
sued by  tbe  initial  carrier, — (which  did 
not  require  a  written  claim  in  thirty 
days), — and  that  the  second  bill  of  lad- 
ing was  void  under  the  Carmack  Amend- 
ment (—  Tex.  Civ.  App.  — ,  169  S.  W. 
1035).  Upon  denial  of  a  petition  for  re- 
hearing tbe  case  was  brought  here  on 
writ  of  error. 

The  purpose  of  the  Carmack  Amend- 
ment has  been  frequently  considered  by 
tliis  court.'  It  was  to  create  in  the  initial 
canier  unity  of  responsibility  for  the 
transportation  to  destination.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  210 
U.  S.  186,  55  L.  ed.  167,  31  L.R.A.(N.S.) 
7,  31  Sup.  Ct.  Rep.  164;  Northern  P.  R. 
Co.  V.  Wall.  241  U.  S.  87,  92,  60  L.  ed. 
905,  007,  36  Sup.  Ct.  Rep.  493.  And 
provisions  in  the  bill  of  [387]  lading  in- 
consistent with  that  liability  are  void. 
Norfolk  &  W.  R.  Co.  v.  Dixie  Tobacco 
Co.  228  U.  S.  593,  57  L.  ed.  980,  33  Sup. 
Ct.  Rei>.  009.  While  the  receiving  car- 
rier is  thus  responsible  for  the  whole  car- 
riage, each  connecting  road  may  still  be 
sued  for  damages  occurring  on  its  line; 
and  the  liability  of  such  participating 
carrier  is  fixed  by  the  applicable  valid 
terms  of  the  original  bill  of  lading.'  The 
bUl  of  lading  required  to  be  issued  by 
the  initial  carrier  upon  an  interstate  ship- 
ment governs  the  entire  transportation. 
The  terms  of  the  original  bill  of  lading 

SAtLaiitie  Coast  Line  H.  Co.  v.  Riverside 
Mills.  210  U.  S.  186.  66  L.  ed.  167,  31 
L.R.A.(X.S.)  7,  31  Sup.  Ct.  Rep.  164; 
Adams  Exp.  Co.  v.  Croninger,  220  U.  S. 
401,  67  L.  ed.  314.  44  L.R.A.(N.R.)  257, 
33  Sup.  Ct.  Rep.  148:  Kansas  Citv  Sonthern 
R.  Co.  v.  Carl.  227  U.  S.  630,  67  L.  ed.  683, 
33  Sup.  Ct.  Rep.  391;  Georgia,  F.  &  A.  R. 
Co.  V.  Blish  Mill.  Co.  241  U.  8.  190,  60 
L.  ed.  948.  36  Sup.  Ct  Rep.  641;  St 
Louis,  I.  M.  &  S.  R.  Co.  r.  Starbird,  243 
U.  S.  692,  ante.  917,  87  Sup.  Ct.  Rep.  462, 
decided  April  30,  1017. 

•  Georgia,  F.  &  A  R.  Co.  t.  Blish  Mill. 
Co.  241  U.  8.  190,  104,  196,  60  L.  ed.  948, 
061,  962,  36  Sup.  Ct  Rep.  641;  Kansas 
City  Southern  R.  Co.  v.  Carl.  227  U.  S.  639, 
648,  67  L.  ed.  683,  686,  33  Sup.  Ct.  Rep. 
391.  See  also  Southern  R.  Co.  v.  Prescott. 
240  U.  S.  632,  60  L.  ed.  836,  36  Sup.  Ct. 
Rep.  460;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Dettlehach,  230  U.  S.  688,  60  L.  ed.  453, 
36  Sup.  Ct  Rep.  177. 
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were  not  altered  by  the  second;  issued  by 
the  connecting  carrier.  As  appellants 
were  already  bound  to  transport  the  cat- 
tle at  the  rate  and  upon  the  terms  named 
in  the  original  bill  of  lading,  the  accep- 
tance by  the  shipper  of  the  second  bill 
was  without  consideration  and  was  void. 

The  railway  companies  cont<;nd  that 
while  the  Caro>ack  Amendment  makes  the 
receiving  carriers  pay  for  all  liability 
incurred  by  the  connecting  lines,  the  ques- 
tion of  whether  there  is  any  such  liability 
or  not  must  be  determined  by  reference  to 
the  separate  contracts  of  each  participat- 
ing carrier,  and  not  to  the  contract  of 
the  initial  carrier  alone.  If,  as  contended, 
a  shipper  must,  in  order  to  recover,  first 
file  his  "verified  claim'*  with  the  connect- 
ing carrier  who  cau;sed  the  injury,  as  pro- 
vided in  a  separate  bill  of  lading  issued 
by  such  carrier,  the  ship'per  would  still 
rest  under  the  burden  of  determining 
which  of  the  several  successive  carriers 
was  at  fault.  Such  a  construction  of  the 
Carmack  Amendment  would  defeat  its 
purpose,  which  was  to  relieve  shippers  of 
the  difficult,  and  often  impossible,  task 
of  determining  on  which  of  the  several 
connecting  lines  the  damage  occurred. 
For  the  purpose  of  fixing  the  liability, 
the  several  carriers  must  [388]  be  treat- 
ed, not  as  independent  contracting  parties, 
but  as  one  system;  and  the  connecting 
lines  become  in  effect  mere  agents,  whose 
duty  it  is  to  forward  the  goods  under 
the  terms  of  the  contract  made  by  their 
principal,  the  initial  carrier.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  206,  55  L.  ed.  167,  182,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Wallace, 
223  U.  S.  481,  491,  56  L.  ed.  516,  523, 
32  Sup.  Ct.  Rep.  205. 

The  railway  companies  also  contend 
that  the  acceptance  of  the  second  bill  of 
lading  operated  as  a  waiver  of  all  rights 
thereafter  accruing  under  the  first.  The 
record  disclcjses  no  evidence  of  intention 
to  make  such  a  waiver  and  there  was  no 
consideration  for  it.  Furthermore,  as 
stated  in  Georgia,  F.  &  A.  R.  Co.  v.  Blish 
Mill.  Co.  241  U.  S.  190,  197,  60  L.  ed. 
948,  952,  30  Sup.  Ct.  Rep.  541,  "the 
parties  could  not  waive  the  terms  of  the 
contract  under  which  the  shipment  was 
made  pursuant  to  the  Federal  act.  .  .  . 
A  different  view  would  antagonize  the 
plain  policy  of  the  act  and  open  the  door 
to  the  very  abuses  at  which  the  act  was 
aimed." 

Judgment  affirmed. 
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MISSISSIPPI  RAILROAD  COMMISSION 
and  Ross  A.  Collins,  Attorney  General, 
Appts., 

V. 

MOBILE  &  OHIO  RAILROAD  COMPANY, 

Appellee. 

(See  S.  C.  Reporter's  ed.  38S-396.) 

Carriers  ~  regalatton  of  train  serrloe 
—  out-of-pocket  costs. 

1.  Tlie  reasonableness  of  orders  of  a 
State  Railroad  Commission  directing  the 
restoration  to  service  of  certain  passenger 
trains  cannot  be  made  to  turn  upon  what 
the  Commission  estimated  was  the  ^'out-of- 
pocket"  cost,  the  immediate  cash  outlay  in 
wa^es,  and  fuel  to  operate  such  trains. 
[For  other  caseff.  Rpe  Carriers,  III.  b.  In  Di- 
gest Sup.  Ct.  1908.] 

Constitutional  law  —  duo  process  of 
law  ^  regulation  of  train  service  « 
confiscation. 

2.  Orders  of  the  Mississippi  Railroad 
Commission,  made  in  October,  1914,  requir- 
ing an  interstate  railway  carrier  to  restore 
to  service  six  passenger  trains, — two  each 
way  daily  between  Meridian  and  Wavnes- 
boro,  a  town  52  miles  to  the  south,  and  one 
train  each  way  daily  between  Meridian  and 
Okolona,  a  town  127  miles  to  the  north, — 
all  in  the  state  of  Mississippi,  could  not 
be  enforctnl  without  taking  the  property  of 
the  .railway  company  without  due  process 
of  law,  contrary  to  U.  S.  Const.  14th  Amend., 
where  the  company  was  operating  before 
the  business  depression  incident  to  the 
European  war  on  an  extr^nely  narrow 
margm  of  profit,  and,  without  l>eing  able 
to  meet  the  growing  deficit  caused  by  the 
shrinkage  of  business,  had  resorted  to  rigid 
economies  of  evcrj'  sort  before  it  had  dis- 
continued these  six  trains,  the  continued 
operation  of  which  would  have  Involved  a 
loss  of  $10,000  a  month,  and  where  the 
three  daily  trains  to  the  north  of  Meridian 
which  still  remained  in  service  could  not 
be  said  to  be  inadequate  to  the  needs  of  the 
comparatively  small  population  to  be 
served,  whatever  may  he  said  of  the  serv- 
ice to  the  south,  with  but  two  trains  each 
way  in  twenty-four  hours,  the  orders  of 
the  Commission  having  been  intended  to  lie, 
in  effect,  an  order  for  the  restoration  of  the 
six  trains. 

[For  other  cases,  see  Constltutlooal  Law.  IV. 
b,  7.  a;  Carriers,  III.  b.  In  Digest  Sup.  Ct* 
1908.] 

[No.  256.] 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kunt« 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  Lf.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224 ;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina.  42 
L.  ed.  U.  S.  8G5. 
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Submitted  ]ilay  1,  1917.     Decided  June  4, 

1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  tbe  Southern 
Distrirt  of  Mississippi  to  review  a  decree 
enjoining  the  enforcement  of  orders  of 
the  State  Railroad  Commission  requiring 
a  railway  carrier  to  restore  certain  pas- 
scnorer  trains  to  service.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  James  K.  Flowers  submitted  the 
cause  for  appellants.  Mr.  George  H. 
£t bridge  was  on  the  brief: 

The  power  of  the  state  to  control  rail- 
roads has  been  settled  in  many  cases  in 
the  United  States  Supreme  Court. 

Lake  Shore  &  M.  S.  II.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct  Kep.  465;  Oilman  v.  Philadelphia,  3 
Wall.  713,  729,  18  L.  ed.  9(5,  100;  Wis- 
consin, ^I.  &  P.  R.  Co.  V.  Jacobsou,  179 
U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct. 
Rep.  115;  Atlantic  Coast  Line  K.  Co.  v. 
Xorth  Carolina  Corp.  Commission,  206 
U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep. 
585,  11  Ann.  Cas.  398;  Chicago,  B.  & 
Q.  R.  Co.  v.  Iowa  (Chicago,  B.  &  Q.  R. 
Co.  v.  Cutts)  94  U.  S.  155,  24  L.  ed. 
94;  Peik  V.  Chicago  &  N.  W.  R.  Co.  94 
U.  S.  104,  24  L.  ed.  97;  Cliicago,  M.  & 
St.  P.  R.  Co.  V.  Ackley,  94  U.  S.  179, 
24  L.  eJ.  9.0;  Winona  &  St.  P.  R.  Co. 
V.  Blake,  04  U.  S.  180,  24  L.  ed.  99; 
Stone  V.  Wisconsin,  94  U.  S.  181,  24 
L.  ed.  102;  Ru^rglcs  v.  Illinois,  108  U. 
S.  530,  27  L.  ed.  816,  2  Sup.  Ct.  Rep. 
832;  Illinois  C.  R.  Co.  v.  lUinois,  108 
U.  S.  511,  27  L.  ed.  818,  2  Sup.  Ct  Rep. 
839;  Stone  v.  Farmers'  Loan  &  T.  Co. 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  334.  388,  1191;  Stone  v.  Illinois  C. 
R.  Co.  116  U.  S.  347,  29  L.  ed.  650,  6 
Sup.  Ct.  Rep.  348;  Stone  v.  New  Orleans 
&  N.  E.  R.  Co.  116  U.  S.  352,  29  L. 
ed.  651,  6  Sup.  Ct.  Rep.  349,  391;  Dow 
V.  Bcidelman,  125  U.  S.  680,  31  L.  ed. 
S41,  2  Inters.  Cora.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028;  Charlotte,  C.  &  A.  R.  Co.  v. 
Oibbcs,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  Rep.  255;  Chicago  &  G.  T. 
R.  Co.  v.  Wellmau,  143  U.  S.  339,  36 
L.  rd.  176, 12  Sup.  Ct.  Rep.  400;  PearsaU 
V.  Groat  Northern  R.  Co.  161  U.  S.  646, 
665,  40  L.  ed.  838,  844,  16  Sup.  Ct.  Rep. 
705;  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  695,  40  L.  ed.  849,  857, 
16  Sup.  Ct.  Rep.  714;  Wisconsin,  M.  & 
P.  R.  Co.  V.  Jacobson,  179  U.  S.  287, 
45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115; 
Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  46  L.  ed.  1151,  22  Sup. 
Ct.  Rep.  900;  Minneapolis  &  St.  L.  R. 
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Co.  V.  Minnesota,  193  U.  S.  53,  48  L. 
ed.  614,  24  Sup.  Ct  Rep.  396;  Chicago, 

B.  &  Q.  R.  Co.  V.  niinois,  200  U.  S. 
561,  584,  50  L.  ed.  596,  605,  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Cas.  1175;  Atlantic 
Coast  Line  R.  Co.  v.  Florida,  203  U.  S. 
256,  51  L.  ed.  174,  27  Sup.  Ct.  Rep. 
108 ;  Seaboard  Air  Line  R.  Co.  v.  Florida, 
203  U.  S.  261,  61  L.  ed.  176,  27  Sup. 
Ct.  Rep.  109. 

On  the  subject  of  state  control  and 
regulation  of  railroads  and  other  public 
service  corporations,  in  addition  to  the 
foregoing  authorities,  see: 

Gaines^le  v.  Gainesville  Gas  ft  E. 
Power  Co.  65  Fla.  404,  46  L.R.A.(N.S.) 
1119,  62  So.  919;  State  ex  rel.  EUis  v. 
Tampa  Waterworks  Co.  67  Fla.  539,  22 
L.K.A.(N.S.)  680,  48  So.  639;  1  Wyman, 
Pub.  Serv.  Corp.  §  113;  ZanesviUe  Gas- 
light Co.  V.  Zanesville,  47  Ohio  St.  35, 
23  N.  E.  60;  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R.  Co.  53  Fla.  650,  13  L.R.A. 
(N.S.)  320,  44  So.  213,  12  Ann.  Cas. 
359;  People  ex  rel.  Stead  v.  Chicago,  I. 

6  L.  R.  Co.  223  111.  581,  79  N.  E.  144, 

7  Ann.  Cas.  1;  Kavanaugh  v.  Southern 
R.  Co.  120  Ga.  62,  47  S.  E.  626,  1  Ann. 
Cas.  705;  People  ex  rel.  Cantrdl  v.  St. 
Louis,  A.  &  T.  H.  R,  Co.  176  Dl.  512, 
35  L.R.A.  666,  46  N.  E.  824,  62  N.  E. 
292 ;  Chicago  ft  A.  R.  Co.  v.  People,  152 
m.  230,  26  L.R.A.  224,  38  N.  E.  562; 
Ex  parte  Atty.  Gen.  17  N.  B.  667;  State 
ex  rel.  Kellogg  v.  Missouri  P.  R.  Co.  65 
Kan.  708,  29  L.R.A.  444,  49  Am.  St.  Rep. 
278,  41  Pac.  964;  Ohio  ft  M.  R.  Co.  v. 
People,  120  HI.  200, 11  N.  E.  347;  Farm- 
ers'  Loan  ft  T.  Co.  v.  Henning,  Fed.  Cas. 
No.  4,666 ;  Rex  v.  Severn  R.  Co.  2  Bam. 
ft  Aid.  646, 106  Eng.  Reprint,  601,  21  Re- 
vised Rep.  433,  7  Eng.  Rul.  Cas.  446; 
People  V.  Albany  ft  V.  R.  Co.  19  How.  Pr. 
523,  11  Abb.  Pr.  136;  People  v.  Albany 
ft  V.  R.  Co.  24  N.  Y.  261,  82  Am.  Dec. 
295;  Loraine  v.  Pittsburg,  J.  E.  ft  E.  R. 
Co.  205  Pa.  132,  61  L.R.A.  502,  64  Atl. 
580;  Railroad  Comrs.  v.  Portland  ft  0. 

C.  R.  Co.  63  Me.  269,  18  Am.  Rep. 
208 ;  State  v.  Missouri  P.  R.  Co.  33  Kan. 
176,  5  Pac.  772;  Pensacola  ft  A.  R.  Co. 
v.  State.  25  Fla.  310,  3  L.RA.  661,  2 
Inters.  Com.  Rep.  522,  5  So.  833 ;  United 
States  V.  Trans-Missouri  Freight  Asso. 
166  U.  S.  290-329,  41  L.  ed.  1007-1024, 
17  Sup.  Ct.  Rep.  640;  North  Carolina 
Corp.  Commission  v.  Atlantic  Coast  Line 
R.  Co.  137  N.  C.  1,  115  Am.  St.  Rep. 
636,  49  S.  E.  191;  San  Antonio  Street 
R.  Co.  V.  State,  90  Tex.  520,  35  L.R.A. 
662,  59  Am.  St.  Rep.  834.  39  S.  W.  926; 
Branch  v.  Wilmington  ft  W.  R.  Co.  77 
N.  C.  347;  Talcott  v.  Pine  Grove  Twp. 
1  FUpp.  144,  Fed.  Cas.  No.  13,736. 
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There  was  no  denial  of  dne  process  o£ 
law. 

Stone  V.  Farmers'  Loan  &  T.  Co.  116 
U.  8.  307,  331,  29  L.  ed.  636,  644,  6 
Sup.  Ct.  Rep.  334,  388,  1191;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minnesota,  134  U. 
S.  418,  455,  33  L.  ed.  970,  979,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702 ;  Chicago  &  G.  T.  R.  Co.  v.  Wellraan, 
143  U.  S.  339,  344,  36  L.  ed.  176,  179, 
12  Sup.  Ct.  Rep.  400;  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  362,  399, 

38  L.  ed.  1014,  1024,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047;  St.  Louis 
&  S.  F.  R.  Co.  V.  GUI,  156  U.  S.  649,  657, 

39  L.  ed.  567,  570,  15  Sup.  Ct.  Rep. 
484;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  241,  41  L.  ed.  979,  986, 

17  Sup.  Ct.  Rep.  581;  Smyth  v.  Ames, 
169  U.  S.  466,  512,  42  L.  ed.  819,  838, 

18  Sup.  Ct.  Rep.  418;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Thompkins,  176  U.  S. 
167,  172,  44  L.  ed.  417,  420,  20  Sup.  Ct. 
Rep.  336;  Minneapolis  &  St.  L.  R.  Co. 
V.  Minnesota,  186  U.  S.  257,  46  L.  ed. 
1151,  22  Sup.  Ct.  Rep.  900;  Chicago,  B. 
&  Q.  R.  Co.  V.  lUinois,  200  U.  S.  561, 
592,  50  L.  ed.  596,  609,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175. 

The  carrying  of  the  United  States  mail 
does  not  exempt  a  railroad  company  from 
a  state  law  requiring  the  facility  to  the 
public. 

Gladson  v.  Minneapolis,  166  U.  S.  427, 
41  L.  ed.  1064,  17  Sup.  Ct.  Rep.  627; 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  128  U. 
S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep. 
47;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702. 

The  reasonableness  of  the  schedule  or 
the  conveniences  cannot  be  determined  un- 
til the  carrier  shall  have  made  some  test 
showing  that  there  is  an  actual  loss  from 
its  total  intrastate  operations  as  well  as 
a  loss  in  the  particular  facOity;  the  same 
rule  will  apply  in  determining  whether 
the  facilities  which  are  required  to  be 
operated  are  unproUtable  that  governs 
the  determination  of  the  reasonableness 
of  a  rate,  and  before  the  defendant  should 
be  granted  an  injunction  against  the  order 
of  the  kind  here  involved  it  should  point 
out  to  the  court  with  certainty,  and  by  at 
least  strong  evidence  that  its  total  local 
business  is  unprofitable  and  that  the  par- 
ticular facility  can  only  be  operated  at  a 
loss. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Thomp- 
kins,  176  U.  S.  167,  44  L.  ed.  417,  20 
Sup.  Ct.  Rep.  336. 

This  must  be  determined  entirely  with 
the  consideration  of  the  local  or  intra- 
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state  business,  separate  and  apart  from 
the  interstate  business. 

Smith  V.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418. 

Messrs.  S.  B.  Prince  and  Carl  Fox  sub- 
mitted the  cause  for  appellee: 

An  appellate  court  will  not  reverse  the 
order  of  a  lower  court,  granting  or  refus- 
ing an  interlocutory  injunction,  unless 
clearly  improvidently  granted  or  refused. 

United  States  v.  Baltimore  ft  0.  B.  Co. 
225  U.  S.  306,  323,  56  L.  ed.  1100,  1106, 

32  Sup.  Ct.  Rep.  817;  Duplex  Printing- 
Press  Co.  v.  Campbell  Printing-Press  A 
Mfg.  Co.  16  C.  C.  A.  220,  37  U.  S.  App. 
250,  69  Fed.  250;  Southern  P.  Co.  v. 
Earl,  27  C.  C.  A.  186,  48  U.  S.  App. 
716,  82  Fed.  690;  City  R.  Co.  v.  Citizmis' 
Street  R.  Co.  166  U.  S.  557,  564,  41 
L.  ed.  1114,  1116,  17  Sup.  Ct.  Rep.  653; 
Rahley  v.  Columbia  Phonograph  Co.  58 
C.  C.  A.  639, 122  Fed.  623. 

The  orders  of  the  Commission  deprive 
the  Railroad  Company  of  its  property 
without  due  process  of  law. 

Railroad  Commission  Cases,  116  U.  S. 
307,  331,  29  L.  ed.  636,  644,  6  Sup.  Ct 
Rep.  334,  388,  1191;  St.  Louis  &  S.  F. 
R.  Co.  V.  GiU,  156  U.  S.  649,  657,  39  L. 
ed.  567,  570,  15  Sup.  Ct  Rep.  484; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  a'>2,  434,  436,  57  L.  ed. 
1511,  1555,  1556,  48  L.R.A.(N.S.)  1151, 

33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18;  Interstate  Commerce  Commission  v. 
Union  P.  R.  Co.  222  U.  S.  541,  546,  549, 
56  L.  ed.  308,  312,  32  Sup.  Ct.  Rep. 
108;  Southern  R.  Co.  v.  St.  Louis  Hay 
&  Grain  Co.  214  U.  S.  297,  301,  53  L. 
ed.  1004, 1006,  29  Sup.  Ct  Rep.  678. 

If  a  state  law  requires  the  installation 
of  a  small  physical  facility,  or  the  opera- 
tion of  a  single  train,  and  the  proof  is 
that  the  expense  to  the  carrier  is,  com- 
paratively speaking,  small  or  trivial  when 
weighed  against  a  great  public  interest  or 
an  admittedly  needed  convenience  to  many 
people,  then  this  court  will  not  hold  that 
such  small  expense,  or  proof  that  some 
loss  will  result,  in  and  of  itself  and  by 
itself,  amounts  to  a  taking  of  property 
without  due  process  of  law,  provided  the 
carrier  at  the  time  is  earning  a  fair  re- 
turn upon  its  entire  business. 

Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  296,  301,  45  L.  ed.  194, 
199,  201,  21  Sup.  Ct  Rep.  115;  Min- 
neapolis &  St  L.  R.  Co.  V.  Minnesota,  186 
U.  S.  257,  265,  266,  40  L.  ed.  1151,  1156, 
1157,  22  Sup.  Ct  Rep.  900;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  6,  16,  19,  61  L. 

ed.  936,  940,  941,  27  Sup.  Ct  Rep.  SSn 
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11  Ann.  Gas.  398;  Missouri  P.  R.  Co.  v. 
Kansas,  216  U.  S.  262,  277,  278,  54  L. 
ed.  472,  478,  479,  30  Sup.  Ct.  Rep.  330; 
Northern  P.  R.  Co.  v.  North  Dakota, 
216  U.  S.  579,  54  L.  ed.  624,  30  Sup.  Ct. 
Rep.  423;  Missouri  P.  R.  Co.  v.  Tucker, 
230  U.  S.  340,  57  L.  ed.  1507,  33  Sup. 
Ct.  Rep.  961;  Missouri  P.  R.  Co.  v.  Ne- 
braska, 217  U.  S.  196,  54  L.  ed.  727,  30 
Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989. 

No  one  of  the  cases  cited  is  authority 
for  sustaining  an  order  of  a  state  com- 
mission which  causes  the  carrier  sub- 
stantial and  heavy  loss  to  supply  a  dis- 
puted need  (not  a  primal  duty)  to  a  few 
people. 

The  best  and  only  rdiable  test  of  the 
need  of  an  additional  passenger  train 
facility  is  whether  or  not  a  sufficient  num- 
ber of  people  claim  the  right  to  use  the 
train  to,  at  the  statutory  rate,  pay  the 
cost  of  operation  thereof  and  a  reason- 
able profit. 

Comu  V.  Fitchburg  R.  Co.  12  Gray, 
180;  Iowa  v.  Old  Colony  Trust  Co.  L.R.A. 
1915A,  549,  131  C.  C.  A.  581,  215  Fed. 
312;  Jack  v.  Williams,  113  Fed.  823, 
76  C.  C.  A.  165, 145  Fed.  281. 

An  examination  of  the  facts  upon  wliich 
the  order  of  the  state  Commission  is  based 
being  necessary  to  detennine  whether  or 
not  there  has  been  an  unconstitutional 
exercise  of  power,  the  courts  will  examine 
the  facts. 

Mississippi  R.  Commission  v.  Illinois 
C.  R.  Co.  203  U.  S.  335,  345,  51  L.  ed. 
209,  215,  27  Sup.  Ct.  Rep.  90;  Atlantic 
Coast  Line  R.  Co.  v.  Wharton,  207  U.  S. 
328,  334,  52  L.  ed.  230,  234,  28  Sup. 
Ct.  Rep.  121. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

This  is  a  direct  appeal  from  an  order 
of  the  district  court  for  the  southern  dis- 
trict of  Mississippi,  three  judges  sitting, 
granting  an  interlocutory  injunction  re- 
straining the  Mississippi  Railroad  Com- 
mission and  the  attorney  general  of  that 
state  from  enforcing  six  separate  orders 
entered  by  the  Commission  on  one  citation 
in  one  rase  on  October  7,  1914,  requiring 
the  appellee  to  [890]  restore  to  senice 
six  pasi>enger  trains, — two  each  way  daily 
between  Meridian  and  Wa3mesboro,  a 
town  52  miles  to  the  south,  and  one  train 
each  way  daily  between  Meridian  and 
Okolona,  a  town  127  miles  to  the  north, — 
all  in  the  state  of  Mississippi.  The  trains 
between  Meridian  and  Okolona  which 
were  discontinued  were  interstate  trains; 
the  others  were  local  to  the  state. 

The  appellee  averred  several  grounds 

for  the  injunction  prayed  for,  but  the 
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conclusion  which  we  have  reached  calls 
upon  us  to  consider  only  one  of  them, 
viz.: 

That  the  depression  of  business  inci- 
dent to  the  European  war  had  so  reduced 
the  income  of  the  railroad  company  that, 
at  the  time  the  order  was  entered,  it  was 
*less  than  its  current  expenses;  that  a 
lai^e  loss  would  be  incurred  in  operating 
each  of  the  six  trains;  that  without  these 
trains  there  remained  reasonably  ade- 
quate service,  having  regard  to  the  popu- 
lation of  the  territory  involved,  and  that 
the  general  financial  condition  of  the  com- 
pany was  such  that  the  order,  if  enforced, 
would  deprive  the  company  of  its  prop- 
erty without  due  process  of  law  and  of 
the  equal  protection  of  the  laws,  in  viola- 
tion of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 

The  principles  of  law  applicable  to  the 
decision  of  such  a  case  as  this  record 
presents  are  few,  and  they  have  become 
so  settled  and  so  familiar  by  repeated  de- 
cisions of  this  court  that  extended  dis- 
cussion of  them  would  be  superfluous. 
They  are  these : 

A  state  may  r^fulate  the  conduct  of 
railways  within  its  borders,  either  directly 
or  through  a  body  charged  with  the  duty 
and  invested  with  powers  requisite  to  ac- 
complish such  regulation.  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U. 
S.  3a5,  51  L.  ed.  209,  27  Sup.  Ct.  Rep. 
90;  Prentis  v.  Atlantic  Coast  Line  R. 
Co.  211  U.  S.  210,  53  L.  ed.  loO,  29 
Sup.  Ct.  Rep.  67;  liouisville  &  N.  R.  Co. 
V.  Garrett,  231  U.  S.  298,  58  L.  ed.  229, 
34  Sup.  Ct.  Rep.  48. 

Under  this  power  of  regulation  a  state 
may  require  [801]  carriers  to  provide 
reasonable  and  adequate  facilities  to  serve 
not  only  the  local  necessities,  but  the  local 
convenience,  of  the  communities  to  which 
thev  are  directly  tributary.  Lake  Shore 
&  il.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285, 
43  L.  e*l.  702,  19  Sup.  Q.  Rep.  465; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illi- 
nois, 177  U.  S.  514,  44  L.  ed.  868,  20 
Sup.  Ct.  Rep.  722;  Atlautic  Coast  line  R. 
Co.  V.  North  Carolina  Corp.  Commission, 
206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  (H. 
Rep.  58.3;  ^li8S0uri  P.  R.  Co.  v.  Kansas, 
216  U.  S.  262,  54  L.  ed.  472,  30  Sup. 
Ct.  Rep.  330:  Chicago,  B.  &  Q.  R.  Co. 
v.  Railroad  Commission,  237  U.  S.  220, 
59  L.  ed.  926,  P.U.R.1915C,  309,  35  Sup. 
Ct.  Rep.  560;  and  such  regulation  mAv 
extend  in  a  proper  case  to  requiring  the 
running  of  trains  in  addition  to  thot^e 
provided  by  the  carrier,  even  where  thin 
may  involve  some  pecuniary  loss.  Atlan- 
tic Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  51  L.  ed. 
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Odd,  27  Sup.  Ct.  Rep.  585;  and  Missouri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  54 
L.  ed.  472,  30  Sup.  Ct.  Rep.  330. 

But,  while  the  scope  of  this  power  of 
regulation  over  carriers  is  very  gpreat  and 
comprehensive,  the  property  wMch  is  in- 
vested in  the  railways  of  the  country  is 
nevertheless  under  the  protection  of  the 
fundamental  guaranties  of  the  Constitu- 
tion and  is  entitled  to  as  full  protection 
of  the  law  as  any  other  private  property 
devoted  to  a  public  use,  and  it  cannot  be 
taken  from  its  owners  without  just  com- 
pensation,  or  without  due  process  of  law. 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct 
Rep.  115;  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commission,  supra; 
Northern  P.  R.  Co.  v.  North  Dakota,  236 
U.  S.  585,  59  L.  ed.  735,  L.R.A.— ,  — , 
P.U.R.1915C,  277,  35  Sup.  Ct.  Rep.  429, 
Ann.  Cas.  1916 A,  1;  Chicago,  M.  &  St. 
P.  B.  Co.  y.  Wisconsin,  238  U.  S.  491, 
59  L.  ed.  1423,  L.R AJL916A,  1133,  P.U Jl. 
1915D,  706,  35  Sup.  Ct  Rep.  869. 

This  power  of  r^en^lation,  if  it  is  ezer- 
eised  in  such  an  a^-bitrary  or  unreason- 
able manner  as  to  prevent  the  company 
from  obtaining  a  fair  return  upon  the 
property  invested  in  the  public  service, 
passes  beyond  lawful  bounds  and  is  void, 
because  repugnant  to  the  due  process  of 
law  provision  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 
Atlantic  Coast  Line  R.  Co.  [892]  v. 
North  Carolina  Corp.  Commission,  supra; 
Missouri  P.  R.  Co.  v.  Nebraska,  217  U. 
S.  196,  54  L.  ed.  727,  30  Sup.  Ct  Rep. 
461,  18  Ann.  Cas.  989;  Missouri  P.  R. 
Co.  V.  Tucker,  230  U.  S.  340,  57  L.  ed. 
1507,  35  Sup.  Ct  Rep.  961;  Northern 
P.  R.  Co.  V.  North  Dakota,  236  U.  S.  585, 
59  L.  ed.  735,  L.R.A.— ,  —,  P.U.R J915C, 
277,  35  Sup.  Ct.  Rep.  429,  Ann.  Cas. 
1916A,  1. 

Whether  a  statute  enacted  by  the  legis- 
lature of  a  state,  or  an  order  passed  by 
a  railroad  commission,  exceeds  the  bounds 
which  the  law  thus  sets  to  such  authority, 
is  a  question  of  law  arising  on  the  facts 
of  each  case  (Mississippi  R.  Commission 
V.  Illinois  C.  R.  Co.  203  U.  S.  335,  51  L. 
ed.  209,  27  Sup.  Ct  Rep.  90),  and  the 
appropriate  remedy  for  determining  that 
question  is  a  bill  in  equity  such  as  was 
filed  in  this  case  to  enjoin  its  enforcement 
(Ibid.;  Chicago,  M.  &  St  P.  R.  Co.  v. 
mMonsin,  238  U.  S.  491,  59  L.  ed.  1423, 
L3JLJ1916A,  1133,  P.U.R.1915D,  706,  35 
Sup.  Ct  Rep.  869). 

With  these  principles  in  mind  we  pass 
to  a  consideration  of  the  question  of  law 
which  the  facts  of  this  particular  ease 
present  for  our  decision* 

laao 


The  case  was  heard  on  bill,  answcor,  and 
testimony  which  are  all  before  us,  and 
the  facts  appearing  may  be  summarized 
as  follows: 

The  Mobile  ft  Ohio  Railroad  Company 
is  an  interstate  carrier  operating  a  line 
of  railway  from  Mobile,  Alabama,  to  St 
Louis,  Missouri.  This  evidence  is  uncon- 
tradicted; that  the  company  is  not  over- 
capitalized, that  it  has  been  wisely  and 
economically  mana^^  and  that,  never- 
theless, its  net*  earnings  above  the  cost  of 
operation,  fixed  charges,  and  taxes,  and 
before  making  any  allowance  for  better- 
ments or  for  dividends,  were  only  $85,000 
for  the  year  ending  June  30,  1914.  It 
never  paid  a  greater  dividend  than  5  per 
cent,  and  this  for  only  a  few  years  in  its 
history;  in  the  month  of  July,  1914,  on 
its  entire  system  the  company  earned  ft 
surplus  over  fixed  chaiges  and  taxes  of 
$11,000 ;  in  the  month  of  Augpist  it  showed 
a  deficit  of  $56,641,  and  in  September 
the  deficit  became  $113,627,~-this  without 
making  any  deduction  for  betterments 
or  improvements  or  dividends. 

[8Si3]  The  trains  ordered  restored  were 
numbered  7,  8,  9,  10,  U,  and  12,  and 
they  were  idl  put  into  operation  by  the 
defendant  railroad  company  as  experi- 
ments from  time  to  time  within  a  few 
years  prior  to  1914  without  any  order 
of  the  Commission,  in  the  hope  of  build- 
ing up  passenger  business;  but  the  rec- 
ord shows  that  not  one  of  them  at  any 
time  paid  the  cost  of  operation. 

The  territory  under  consideration  is 
sparsely  settled  and  the  chief  traffic  of 
the  company  is  lumber  and  cotton,  and 
the  resulting  general  freight  due  to  a 
marketing  of  these  commodities.  The  de- 
pression in  these  staples  was  voy  great 
prior  to  and  at  the  time  the  case  was 
heard. 

The  uncontradicted  testimony  of  the 
auditor  of  the  company  shows  that  the 
passenger  revenue  per  train  mile,  of  the 
trains  ordered  restored,  for  the  three 
months  next  before  the  passing  of  the 
order,  was:  for  July,  65  cents;  for  Au- 
g^t,  64  cents;  and  for  September,  56 
cents;  that  the  average  passenger  revenue 
per  train  mile  of  trains  7,  8,  9,  and  10 
from  October  1st  to  October  5th  (the 
next  day  but  one  before  the  order  was 
passed),  was  36  cents,  and  that  of  trains 
11  and  12  for  the  same  six  days  was  25 
cents. 

The  auditor  also  testifies  that  as  near 
an  approximation  as  could  be  arrived  at 
showed  the  total  revenue  of  the  company 
derived  from  passenger  traffic  for  the  two 
months  ending  August  31,  1914,  was 
$331^02.25,  and  that  the  total  expenses 
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and  taxes  allotted  to  this  service  amount- 
ed to  $339,247.60,  making  the  passenger 
revenue  per  train  mile  .9708,  and  that  the 
expenses  and  taxes  per  train  mile  amount- 
ed to  .0944,  or  a  net  loss  per  passenger 
train  mile  of  .0236. 

The  secretary  of  the  company  testified 
that  on  Septemher  30, 1914,  the  company 
had  a  working  balance  of  $74,885.79,  and 
that  there  were  unpaid  vouchers  amount- 
ing to  $1,027,319,  some  of  which  dated 
as  far  back  as  November  of  the  preceding 
year;  that  these  vouchers  did  not  repre- 
sent any  fixed  charges  or  any  interest, 
and  thai  [394]  the  normal  amount  of 
approved  unpaid  vouchers  was  between 
$400,000  and  $500,000. 

The  evidence  farther  shows  that,  in 
order  to  avoid  insolvency,  the  company 
had  reduced  expenses  in  many  wa3r8,  in- 
cluding even  the  expense  of  repairs  to 
locomotives  and  cars  of  every  description ; 
that  the  president  and  vice  president  had 
voluntarily  submitted  to  a  reduction  of 
20  per  cent  in  their  salaries,  and  Uiat  the 
salaries  of  all  the  other  officers  had  been 
reduced  on  a  sliding  scale  up  to  10  per 
cent. 

The  falling  off  in  earnings  for  the  first 
seventeen  days  in  October,  as  compared 
with  the  preceding  year,  was  $165,742,  or 
approximately  $10,000  a  day,  and  the 
estimated  saving  to  the  company  of  tak- 
ing off  of  the  six  trains  involved  in  this 
controversy  was  $10,000  a  month. 

The  company  introduced  in  evidence 
sixty-one  affidavits  from  what  is  claimed 
to  be  substantially  all  of  the  important 
business  men  in  ^e  towns  which  would 
be  most  affected  by  the  taking  off  of  the 
trains,  who  agree  in  saying,  that  while 
these  trains  were  a  convenience  to  the 
traveling  public,  that  owing  to  business 
conditions  then  prevailing  there  was  not 
much  travel  and  would  not  be  until  the 
trade  depression  was  over;  that  the  tak- 
ing off  of  the  trains  would  not  materially 
injure  the  business  of  the  various  towns 
in  which  they  lived,  and  that  if  the  trains 
were  losing  money  and  the  total  business 
of  the  company  was  not  profitable,  in 
their  judgment  the  company  should  be 
allow^  to  discontinue  them. 

The  territory  between  Meridian  and 
Waynesboro  is  not  a  productive  agricul- 
tural section,  and  in  the  52  miles  between 
the  two  towns  there  are  five  "fair  sized 
towns**  and  five  small  vDlages,  which,  ac- 
cording to  the  1910  census,  had  a  popula- 
tion of  only  5,456,  and  there  is  no  evi- 
dence that  the  population  had  increased 
up  to  the  time  of  trial. 

The  service  which  remained  between 

Meridian  and  [305]  Waynesboro  to  the 
•  1  li.  ed. 


south,  after  these  trains  were  taken  off, 
consisted  of  two  trains  each  way  each 
twenty-four  hours,  and  between  Meridian 
and  Okolona  there  remained  three  trains 
each  way  every  twenty-four  hours. 

All  of  the  trains  wMch  were  continued 
were  through  interstate  trains,  which, 
while  the  local  trains  were  being  run, 
made  very  few  stops,  but  when  the  local 
trains  were  taken  off,  each  of  these  trains 
made  all  the  stops  between  Waynesboro, 
Meridian,  and  Okolona,  with  the  result 
that,  whereas  formerly  train  No.  4,  for 
example,  made  seven  stops  between 
Meridian  and  Okolona,  under  the  new 
schedule  it  made  twenty-two. 

The  evidence  on  which  the  Railroad 
Commission  acted  is  summarized  in  the 
record  and  it  is  impressively  meager  in 
extent  and  inadequate  in  character.  It 
consists  of  the  testimony  of  two  men, 
wholly  without  qualifying  training  or  ex- 
perience, as  to  the  cost  of  operating  such 
trains,  and  of  a  number  of  men  as  to  the 
inconvenience  which  would  be  caused  by 
the  taking  off  of  the  trains,  ehiefiy  to 
commercial  travelers  living  in  Meridian, 
desiring  to  visit  the  small  villages  and 
hamlets  on  the  line.  The  testimony  of 
the  one  member  of  the  Commission  who 
appeared  as  a  witness  shows  that  the  rea- 
sonableness of  the  order  was  made  to 
turn  on  what  the  Commission  estimated  ^ 
was  the  ''out-of-pocket"  cost,  the  iounedi- 
ate  cash  outlay  in  wages  and  fuel,  of 
operating  the  six  trains.  But  this  cannot 
be  accepted  as  a  proper  basis  for  deter- 
mining such  cost.  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  594^  596, 
59  L.  ed.  735,  741,  742,  LJl.A.— ,  — , 
P.U.R.1916C,  277,  35  Sup.  Ct,  Rep.  429, 
Ann.  Cas.  1916A,  1. 

Thus  summarized  this  evidence  shows 
that  the  plaintiff  railroad  company,  an 
important  interstate  carrier,  was  operat- 
ing before  the  business  depression  inci- 
dent to  the  war  on  a  margin  so  narrow 
that  the  $85,000  of  profit  for  the  entire 
preceding  year  would  have  been  more 
than  swallowed  up  in  nine  days  by  the 
shrinkage  of  business  of  the  company  as 
it  was  when  this  controversy  arose;  that, 
[396]  without  being  able  to  meet  its 
growing  deficit,  the  company  had  resort- 
ed to  rigid  economies  of  every  sort  before 
it  discontinued  these  six  trains  the  con- 
tinued operation  of  which  would  have 
involved  a  loss  of  $10,000  a  month;  that 
the  three  daily  trains  each  way  to  the 
north  of  Meridian  which  remained  after 
the  taking  off  of  the  trains  which  gave 
rise  to  the  controversy  cannot  be  said  to 
be  inadequate  to  the  needs  of  the  compar- 
atively small  population  to  be  served,  and 
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that  while  the  service  to  the  south  of 
Meridian — with  but  two  trains  each  way 
in  twenty-four  hours,  and  these  running 
at  hours  inconvenient  for  the  transaction 
of  business — cannot  be  thought  a  liberal 
service,  yet  these  orders  were  intended  by 
the  Commission  to  be  in  effect  one  order 
for  the  restoration  of  the  six  trains ;  they 
were  thus  treated  in  the  court  below  and 
must  be  so  treated  here.  Looking  to  the 
extent  and  productiveness  of  the  business 
of  the  company  as  a  whole,  the  small 
traveling  population  to  be  sensed,  the 
character  and  large  expense  of  the  serv- 
ice required  by  this  order,  and  to  the 
serious  financial  conditions  confronting 
the  carrier,  with  the  public  loss  and  in- 
convenience which  its  financial  failure 
would  entail,  we  fully  agree  with  the  dis- 
trict court  in  concluding  that  the  order  of 
the  Commission  at  the  time  and  under  the 
circumstances  when  it  was  issued  was 
arbitrary  and  unreasonable  and  in  excess 
of  the  lawful  powers  of  the  Commission, 
and  that  if  enforced  it  would  result  in 
such  depriving  of  the  railroad  company 
of  its  property  without  due  process  of 
law  as  is  forbidden  by  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  The  order  of  the  District  Court 
granting  the  injunction  must  be  affirmed. 


[397]  UNITED  STATES  OF  AMERICA 
KX  REL.  THE  STATE  OF  LOUISIANA, 
Petitioner, 

V. 

HON.  GEORGE  WHITFIELD  JACK,  I 
Judge  United  States  District  Court, 
Western  District  of  Louisiana. 

(See  S".  C.  Reporter's  ed.  897-407.) 

Judgment  —  res  Judicata  —  title  of 
state. 

1.  A  decision  of  the  highest  state  court 
that  the  state  was  without  such  title,  legal 
or  beneficial,  as  would  enable  it  to  maintain 
a  suit  to  set  aside  as  fraudulent  a  sale  and 

eonreyance  by  a  levee  board  of  commission- 

^^-^— -^■— ^■^^.^^^^— ^— — ^  ■ 

1  Death  of  Hon.  Aleck  Boarman  suggested, 
and  Hon.  George  Whitfield  Jack,  his  suc- 
cessor in  office,  substituted  May  3,  1917,  as 
the  party  respondent  herein. 


ers,  prevents  the  state  from  intenreninff  in 
a  subsequent  suit  brought  by  Uie  board  to 
set  aside  the  sale  and  conveyance  of  the 
same  lands,  and  from  appealing  from  a  de- 
cree which  ratified  a  settlement  and  dis- 
missed the  suit. 

[For  otluT  coses,  see  Judgment,  III.  J,  4,  b. 
In  Digest  Sup.  Ct.  1908.] 

Appeal  ~  In  Federal  (courts  —  who  may 
maintain  —  stranger  to  record  —  ef- 
fect of  state  statutes. 

2.  Tlie  rule  that  no  one  not  a  party  or 

a  privy  to  the  record  may  appeal  from  a 

decree  in  a  suit  in  equity  in  the  Federal 

courts  is  not  affected  by  the  local  practice, 

under  La.   Code  Prac.   art.   571,  to   allow 

appeals  by  strangers  to  the  record   "who 

may  allege  that  they  have  been  aggrieved 

by  the  judgment." 

IFor  otlier  cRxes,  see  Courts,  V.  e,  2;  V.  e,  7: 
Appeal,  IV.  a,  2,  In  Digest  Sup.  Ct.  1908.] 

Parties  —  who  may  sue  —  \exee  board 
—  Implied  repeal  of  authority. 

3.  The  authority  eranted  to  the  board 
of  commissioners  of  the  Tensas  Levee  Dis- 
trict by  La.  Acts  1886,  No.  59,  §  3,  to  sue 
to  set  aside  a  sale  and  conveyance  of  land 
made  by  the  board,  was  not  withdrawn  and 
delegated  through  the  sovemor  of  the  state 
to  the  attorney  general  by  the  Act  of  Au- 
gust 19,  1910,  making  it  the  duty  of  the 
attorney  seneral  of  the  state,  upon  the  re- 
quest of  the  governor,  to  represent  the  state 
or  any  political  agency  or  subdivision  there- 
of in  any  suit  involving  title  to  any  Umd  or 
real  property  belonging  to  the  state  or  any 
of  its  political  agencies  or  subdivisions, 
whether  the  title  is  vested  in  or  appears  in 
the  name  of  the  state,  or  in  the  name  of 
such  agencies  or  subdivisions. 

[  For  other  cases,  see  Parties,  I.  a.  4 ;  Statutes, 
III.  b,  in  Digest  Sup.  Ct.  1908.) 

Appeal  ~  discretion  below  —  Interven- 
tion. 

4.  The  authoritv  of  a  court  to  make 
new  parties  to  a  suit,  especially  after  judg- 
ment or  decree,  rests  in  its  sound  discretion, 
which,  except  for  abuse,  cannot  be  reviewed 
by  appeal  or  writ  of  error. 

[For  other  cases,  see  Appeal  and  Error,  YIIT. 
i,  1,  in  Digest  Sup.  Ct.  1908.] 

Compromise  and  settlement  —  of  claim 

by  state  board. 

5.  A  levee  board  of  commissioners  to 
whom  the  state,  by  La.  Acts  1886,  No.  59, 
and  1888,  No.  77,  had  intrusted  the  affairs 
of  the  levee  district,  with  power  to  sue  and 
be  sued,  and  to  sell,  mortgage,  pledge,  and 
otherwise  dispose  of  lands  which  the  state 
donated  and  caused  to  be  conveyed  to  the 
board,  may  bind  the  state  by  a  compromise^ 


Note. — On  conclusiveness  of  judg- 
ments generally,  see — ^notcs  to  Sharon  v. 
Terry,  1  L.R.A.  672;  Bollong  v.  Schuy- 
ler Nat.  Bank,  3  L.R.A.  142;  Wiese  v. 
San  Francisco  Musical  Fund  Soc.  7 
L.R.A.  677;  Morrill  v.  Morrill,  11  L.R.A. 
166;  Shores  v.  Hooper,  11  L.R.A.  308; 
Bank  of  United  States  v.  Beverly,  11  L. 
ed.  U.  S.  76;  Johnson  Steel  Street  R. 
Co.  V.  Wharton,  38  L.  ed.  U.  S.  429; 
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and  Southern  P.  R.  Co.  v.  United  States, 
42  L.  ed.  U.  S.-365. 

As  to  parties  to  appellate  proceedings 
in  Federal  Supreme  Court — see  note  to 
Amadeo  v.  Northern  Assnr.  Co.  60  L.  ed^ 
U.  S.  723. 

As  to  review  of  the  diseretionaiy  ac- 
tion of  the  court  below — see  note  to  Bar- 
row V.  HiU,  14  L.  ed.  U.  S.  48. 
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made  in  good  faith,  of  a  suit  brought  by 
the  board  to  eet  aside  a  sale  and  convey- 
ance  made  by  it. 

(For  otlier  chms,  see  Compromise  sod  Settle- 
ment, 111.  a,  in  Digest  Sap.  Ct  1908.] 

[No.  264.] 
Argued  May  3,  1917.    Decided  June  4,  1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  the 
denial  of  applications  for  a  mandamus 
and  oertiorari  to  the  judge  of  the  District 
Court  for  the  Western  District  of  Louisi- 
ana, to  allow  an  appeal  on  the  part  of, 
and  in  behalf  of,  the  state  of  Louisiana 
from  a  decree  of  such  District  Court,  dis- 
missing a  suit  by  a  board  of  levee  oom- 
missioners  to  set  aside  a  sale  and  con- 
veyance made  by  such  board.    AfiSrmed. 

See  same  case  below,  133  C.  C.  A.  487, 
217  Fed.  757. 

The  facts  are  stated  in  the  opinica. 

Mr.  Harry  Gamble  argued  the  cause, 
and,  with  Mr.  A.  V.  Coco,  Attorney  (Gen- 
eral of  Louisiana,  filed  a  brief  for  peti- 
tioner : 

When  a  party  brings  suit  for  the  use 
of  another,  the  party  bringing  the  suit 
has  the  legal  right  to  control  the  suit. 

Moore  v.  Bres,  18  La.  Ann.  483. 

It  is  confusion  of  thought  to  say  that 
the  attorney  general  appeared  only  as, 
and  with  the  authority  of^  counsel  for  the 
levee  board,  because  his  action  was  di- 
rected to  its  ultimate  interest.  This  be- 
comes plain  when  it  is  recalled  that,  at 
first,  by  §  3  of  Act  50  of  1886,  the  levee 
board  was  authorized  to  sue  and  be  sued, 
— that  is,  to  litigate  for  its  interest,  in 
its  own  name,  by  its  own  attorney  and 
officers.  So  doing  it  was  the  agent  of  the 
state,  the  sole  agent,  with  whom  no  one, 
without  the  authority  of  the  state,  could 
interfere;  but,  nevertheless,  still  a  state 
agency. 

Fisher  v.  Seele,  39  La.  Ann.  452, 1  So. 
882;  State  v.  Tensas  Delta  Land  Co.  126 
La.  59, 52  So.  216;  LitUe  v.  WiUiams,  231 
U.  S.  335,  58  L.  ed.  256,  34  Sup.  Ct.  Rep. 
68. 

To  ^'represent"  another  means  some- 
thing other  and  different  than  merely  ap- 
pearing as  a  counselor,  solicitor,  legal  ad- 
viser, or  attorney  to  conduct  the  litiga- 
tion, subject  to  the  control  of  the  person 
represented. 

Garland,  Rev.  Code  Pr.  3d  ed.  arts. 

109,  111,  116;  Gibbs  v.  Jackson,  47  La. 

Ann.  766, 17  So.  291 ;  Theus  v.  Kemp,  49 

La.  Ann.  1650,  22  So.  962;   Sallier  v. 

Rosteet,  108  La.  378,  32  So.  383. 
•  1  L.  ed. 


The  right  of  the  state  to  witlidraw  the 
confidence  and  authority  theretofore  re- 
posed in  the  levee  board,  and  to  lodge  it 
elsewhere,  is  not,  and  cannot  be,  ques- 
tioned. 

Fisher  v.  Steele;  State  v.  Tensas  Delta 
Land  Co.  and  Little  v.  Williams,  supra. 

If  neither  the  state  nor  the  attorney 
general  was  a  party  plaintiff,  and  en- 
titled to  appeal,  then  the  state  was  a 
party  in  interest,  if  not  of  record,  and 
she  bad  a  right  to  intervene  and  appeal. 

Garland,  Rev.  Code  Pr.  3d  ed.  art.  571. 

The  remedy  provided  by  the  Louisiana 
Code  of  Practice  may  be  applied  by  the 
Federal  district  court  sitting  in  equity, 
and  the  appeal  could  have  been,  and 
ought  to  be,  granted. 

National  Surety  Co.  v.  State  Bank,  61 
L.R.A.  394,  56  C.  C.  A.  657,  120  Fed. 
593;  Foster,  Fed.  Pr.  4th  ed.  t  7,  p.  15; 
Davis  V.  James,  2  Fed.  618;  Simkins, 
Fed.  Eq.  Suit,  2d  ed.  p.  17;  United  States 
Bank  v.  Lyon  County,  48  Fed.  632 ;  Cow- 
ley V.  Northern  P.  R.  Co.  159  U.  S.  569, 
40  L.  ed.  263,  16  Sup.  Ct.  Rep.  127; 
Davis  V.  Gray,  16  Wall.  223,  231,  21  L. 
ed.  453,  456;  West  v.  Smith,  101  U.  S. 
263,  25  L.  ed.  809. 

The  state  feels,  under  the  peculiar  cir- 
cumstances of  this  case,  that  it  has  a 
right  to  appeal  from  the  action  of  her 
subordinate  agent  and  from  the  decision 
of  the  court  which  ratifies  that  action  and 
makes  it  the  basis  for  a  judgment,  which, 
unless  reversed,  will  put  a  subordinate 
agency  of  the  state  on  record  as  being, 
not  inimical  to  a  fraud  as  such,  but  will- 
ing that  fraud  be  committed  by  its  own 
predecessor,  if  such  an  illegal  action  may 
be  used  as  the  basis  for  obtaining  a  little 
hush  money  from  the  other  party  to  the 
fraud,  in  defiance  of  the  express  terms  of 
the  laws  of  the  state,  which  absolutely 
provide  that,  in  such  cases,  the  fraud  con- 
tract must  be  set  aside,  and  the  property 
which  is  the  basis  thereof  must  be  re- 
turned to  the  government,  or  its  proper 
agent. 

Cnmmings  v.  Saux,  30  La.  Ann.  207; 
Davis  V.  Holbrook,  1  La.  Ann.  176; 
Schmidt  v.  Barker,  17  La.  Ann.  261,  87 
Am.  Dec.  527;  Bernard  v.  Auguste,  1  La. 
Ann.  69;  John  T.  Hardie's  Sons  &  Co. 
V.  Scheen,  110  La.  612,  34  So.  707. 

This  tribunal  will  not  blindly  follow 
chancery  rules. 

Florida  V.  Georgia,  17  How.  478, 15  L. 
ed.  181. 

Messrs.  Henry  Bernstein  and  Willard 
F.  Keeney  argued  the  cause  and  filed  a 
brief  for  respondent: 

It    is    the    settled    jurisprudence    of 
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Louisiana  that  the  third  person  seeking 
an  appeal  most  not  only  allege  that  he 
had  heen  aggrieved  by  the  judgment,  but 
he  must  in  fact  have  an  interest  in  the 
subject-matter  of  the  litigation  which  is 
affected  by  the  judgment  sought  to  be  ap- 
pealed from,  and  he  must  prove  that  in- 
terest 

Lacroiz  v.  Menard,  7  Mart.  N.  S.  345; 
Fazende  v.  Flood,  24  La.  Ann.  425;  Ar- 
rowsmith  v.  Rappelge,  19  La.  Ann.  327; 
State  ex  rel.  Belden  v.  Markey,  21  La. 
Ann.  743;  Block  v.  Barton,  27  La.  Ann. 
89 ;  Guilbeau  v.  Detiege,  32  La.  Ann.  911 ; 
Levert  v.  Shirley  Planting  Co.  135  La. 
929,  66  So.  301;  New  Orleans  v.  Dufos- 
sat,  46  La.  Ann.  398,  14  So.  884;  Bland 
V.  Edwards,  52  La.  Ann.  822,  27  So.  289 ; 
Board  of  Liquidation  v.  New  Orleans 
Waterworks  Co.  39  La.  Ann.  202,  1  So. 
445. 

The  right  to  appeal  from  the  decision 
of  the  United  States  district  court,  in 
equity,  is  not  regulated  and  controlled  by 
the  statutes  of  Louisiana,  but  exclusively 
by  the  acts  of  Congress. 

Hurt  V.  Hollingsworth,  100  U.  S.  100, 
103,  25  L.  ed.  569,  570;  United  States  v. 
Train,  12  Fed.  852;  Ex  parte  Chateau- 
gay  Ore  &  Iron  Co.  128  U.  S.  544,  553- 
555,  32  L.  ed.  508,  511,  512,  9  Sup.  Ct. 
Rep.  150 ;  St  Clair  v.  United  States,  154 
U.  S.  134, 153,  38  L.  ed.  936,  943, 14  Sup. 
Ct.  Rep.  1002;  Ghost  v.  United  States,  94 
C.  C.  A.  253,  168  Fed.  843;  Logan  v. 
Goodjvin,  43  C.  C.  A.  658,  104  Fed.  490 ; 
Menge  v.  Warriner,  57  C.  C.  A.  432,  120 
Fed.  816;  Francisco  v.  Chicago  &  A.  R. 
Co.  79  C.  C.  A.  292, 149  Fed.  358,  9  Ann. 
Cas.  628. 

The  state  of  Louisiana  is  without  legal 
interest  in  the  subject-matter  of  this  suit, 
and  has  no  authority  in  its  own  name  or 
right  to  carry  on  the  Utigation,  and  hence 
no  right  to  intervene. 

State  V.  Tensas  Delta  Land  Co.  126  La. 
59,  52  So.  216;  New  Orleans  &  C.  R.  Co. 
V.  New  Orleans,  34  La.  Ann.  437;  Re 
Leaf  Tobacco  Board  of  Trade,  222  U.  S. 
578,  581,  56  L.  ed.  323,  32  Sup.  Ct.  Rep. 
833;  People  v.  Fields,  58  N.  Y.  491; 
Levert  v.  Shirley  Planting  Co.  135  La. 
929,  66  So.  301;  Mioton  v.  Del  Corral, 
132  La.  730,  61  So.  771. 

One  who  is  not  a  party  to  a  record  and 
judgment  is  not  entitled  to  appeal  there- 
from. 

Bayard  v.  Lombard,  9  How.  530,  13  L. 
ed.  245 ;  Ex  parte  Cutting,  94  U.  S.  14,  24 
L.  ed.  49 ;  Ex  parte  Cockcrof t,  104  U.  S. 
578,  26  L.  ed.  856;  Guion  v.  Liverpool, 
L.  &  G.  Ins.  Co.  109  U.  S.  173,  27  L.  ed. 
895,  3  Sup.  Ct.  Rep.  108;  Rfe  Leaf  To- 
bacco Board  of  Trade,  222  U.  S.  578,  581, 

1224 


56  L.  ed.  323,  32  Sup.  Ct.  Rep.  833;  Cook 
V.  Lasher,  19  C.  C.  A.  654,  42  U.  S.  App. 
42,  73  Fed.  704;  Vicksburg  v.  Vicksbuig 
Waterworks  Co.  231  U.  S.  739,  58  L. 
ed.  461,  34  Sup.  Ct.  Rep.  317;  Farmers' 
Loan  &  T.  Co.  v.  Waterman,  106  U.  S. 
265,  269,  27  L.  ed.  115,  116,  1  Sup.  Ct 
Rep.  131;  Levert  v.  Shirley  Planting  Co. 
135  La.  929,  06  So.  301. 

No  appeal  lies  from  the  order  denying 
leave  to  intervene,  and,  inasmuch  as  the 
leave  was  denied  and  the  state  of  Louisi- 
ana never  became  party  to  the  cause,  it 
follows  that  no  appeal  lies  from  the  or- 
der dismissing  the  suit. 

Connor  v.  Peugh,  18  How.  394,  395,  15 
L.  ed.  432,  433;  Ex  parte  Cutting,  94  U. 
S.  14,  19-22,  24  L.  ed.  49-61;  Guion  v. 
Liverpool,  L.  &  G.  Ins.  Co.  109  U.  S.  173, 
27  L.  ed.  895,  3  Sup.  Ct.  Rep.  108;  Cred- 
its Commutation  Co.  v.  United  States,  177 
U.  S.  311,  44  L.  ed.  782,  20  Sup.  Ct.  Rep. 
636;  Re  Metropolitan  R.  Receivership 
(Re  Relsenberg)  208  U.  S.  90,  106,  52  L 
ed.  403,  411,  28  Sup.  Ct.  Rep.  219;  Re 
Leaf  Tobacco  Board  of  Trade,  222  U.  S. 
57S,  56  L.  ed.  323,  32  Sup.  Ct.  Rep.  833; 
Blaffer  v.  New  Orleans  Water  Supply  Co. 
87  C.  C.  A.  341,  160  Fed.  389;  Fink  v. 
Bay  Shore  Terminal  Co.  75  C.  C.  A.  605, 
144  Fed.  838;  Land  Title  &  T.  Co.  v.  As- 
phalt Co.  62  C.  C.  A.  23,  127  Fed.  21; 
Credits  Commutation  Co.  v.  United 
States,  34  C.  C.  A.  12,  62  U.  S.  App.  728, 
91  Fed.  572;  Re  Columbia  Real  Estate 
Co.  50  C.  C.  A.  406, 112  Fed.  (U3;  Thom- 
asson  V.  Guaranty  Trust  Co.  86  C.  C.  A. 
514,  159  Fed.  126;  Jones  v.  Sands,  25  C. 
C.  A.  233,  51  U.  S.  App.  153,  79  Fed. 
913;  Lewis  v.  Baltimore  &  L.  R.  Co.  10 
C.  C.  A.  446,  8  U.  S.  App.  645,  62  Fed. 
218;  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R. 
Co.  36  L.R.A.  826,  24  C.  C.  A.  271,  47 
U.  S.  App.  422,  78  Fed.  664;  United 
States  Trust  Co.  v.  Chicago  Terminal 
Transfer  R.  Co.  110  C.  C.  A.  270,  188 
Fed.  292;  lisman  v.  Klnickerbocker  Trust 
Co.  128  C.  C.  A.  85,  211  Fed.  413 ;  Farm- 
ers' &  M.  Bank  v.  Arizona  Mut.  Sav.  & 
L.  Asso.  135  C.  C.  A.  577,  220  Fed.  1. 

The  levee  board  acted  in  unquestioned 
good  faith  in  entering  into  the  compro- 
mise of  July  11,  1913;  and,  inasmuch  as 
the  public  interests  in  these  lands  were 
conftded  by  law  to  that  body,  it  is  clearly 
within  the  discretion  of  the  trial  court  to 
deny  to  all  others  the  right  to  intervene 
and  appeal. 

Land  Title  &  T.  Co.  v.  Asphalt  Co.  62 
C.  C.  A.  23,  127  Fed.  21;  Fink  v.  Bay 
Shore  Terminal  Co.  75  C.  C.  A.  665,  144 
Fed.  837;  Thomasson  v.  Guaranty  Trust 
Co.  86  C.  C.  A.  514, 159  Fed.  126;  Board 
of  Liquidation  v.  Louisville  &  N.  R.  Co. 

244  U.  S. 
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109  U.  S.  221,  27  L.  ed.  916,  3  Sup.  Ct 
Rep,  144;  Dakota  County  v.  Glidden, 
113  U.  S.  222,  226,  28  L.  ed.  981,  982,  6 
Sup.  Ct  Rep.  428. 

The  eirenmstance  that,  during  the 
pendency  of  the  suit  brought  by  the 
levee  board,  the  attorney  general  was 
solicitor  or  counsel  of  record  for  that 
body,  does  not  give  him  the  right  to  ap- 
peal the  eanse  or  carry  on  the  litigation 
contrary  to  the  will  of  his  client,  the 
levee  board. 

San  Mateo  County  v.  Southern  P.  R. 
Co.  116  U.  S.  138,  29  L.  ed.  589,  6  Sup. 
Ct.  Rep.  317;  Little  v.  Bowers,  134  U.  S. 
547,  33  L.  ed.  1016,  10  Sup.  Ct.  Rep. 
620 ;  California  v.  San  Pablo  &  T.  R.  Co. 
149  U.  S.  308,  37  L.  ed.  747, 13  Sup.  Ct. 
Rep.  876;  Mills  v.  Oreen,  159  U.  S.  651, 
653,  657,  40  L.  ed.  293-295,  16  Sup. 
Ct.  Rep.  132 ;  Flour  Inspectors  v.  Glover, 
160  U.  S.  170,  40  L.  ed.  382, 16  Sup.  Ct 
Rep.  321;  Kimball  v.  Eamball,  174  U.  S. 
158,  161,  43  L.  ed.  932, 19  Sup.  Ct.  Rep. 
639;  American  Book  Co.  v.  Kansas,  193 
U.  S.  49,  48  L.  ed.  613,  24  Sup.  Ct.  Rod. 
397;  Jones  v.  Montague,  194  U.  S.  147, 
48  L.  ed.  913,  24  Sup.  Ct.  Rep.  611;  Fish- 
er V.  Baker,  203  U.  S.  174,  51  L.  ed.  142, 
27  Sup.  Ct.  Rep.  135,  7  Ann.  Cas.  1018; 
Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758; 
Smith  V.  Vicksburg,  S.  ft  P.  R.  Co.  112 
La.  985,  36  So.  826;  Rind  v.  Hunsicker, 
24  La.  Ann.  572 ;  Ikerd  v.  Borland,  35  La. 
Ann.  338 ;  Voelkel  v.  Aurich,  118  La.  526, 
43  So.  151;  Fitchie  v.  Brown,  211  U.  S. 
321,  328,  329,  53  L.  ed.  202,'205,  29  Sup. 
Ct.  Rep.  106. 

The  law  favors  compromise  of  dis- 
puted claims. 

Hennessy  v.  Bacon,  137  U.  S.  78,  34  L. 
ed.  605,  11  Sup.  Ct.  Rep.  17;  Cleaveland 
V.  Richardson,  132  U.  S.  318,  329,  33  L. 
ed.  384,  389, 10  Sup.  Ct.  Rep.  100 ;  Hager 
V.  Thompson,  1  Black,  80,  17  L.  ed.  41; 
Chicago  &  N.  W.  R.  Co..  v.  Wilcox,  54 
C.  C.  A.  147,  116  Fed.  914;  Onslow 
County  V.  Tollman,  76  C.  C.  A-  317,  145 
Fed.  753. 

The  fact  that  the  bill  of  complaint 
charges  fraud  in  the  sale  made  by  the 
levee  board  on  November  9,  1898,  does 
not  take  away  the  right  of  the  levee 
board  to  compromise  the  suit. 

Russ  V.  Union  Oil  Co.  113  La.  205,  36 

So.  937;  Turregano  v.  Bamett,  127  La. 

620,  53  So.  884;  State  v.  Hackley,  119  La. 

482,  44  So.  272;  Antoine  v.  Smith,  40  La. 

Ann.  560,  4  So.  321;  Oglesby  v.  AttriU, 

105  U.  S.  605,  26  L.  ed.  1186 ;  Calhoun  v. 

Lane,  39  La.  Ann.  599,  2  So.  219 ;  United 

States  V.  Knabe,  147  Fed.  802;  Baird  v. 

New  York,  96  N.  Y.  567. 
•1  L.  ed. 


Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court : 

By  act  of  its  general  assembly  in  1886, 
amended  in  1888,  the  state  of  Louisiana 
created  the  Tensas  Basin  Levee  District 
for  the  purpose  of  providing  a  system  of 
levees  and  other  works  to  aid  in  protect- 
ing the  lands  within  its  bonndaries  from 
floods  and  overflow.  The  act  provided 
for  the  appointment  of  a  levee  board  of 
commissioners  to  have  charge  of  the  af- 
fairs of  the  district,  and  constituted  this 
board  a  corporation,  with  power  to  sue 
and  be  sued,  and  to  sell,  mortgage,  pledge, 
and  otherwise  dispose  of  lands  which  the 
state  donated  and  caused  to  be  conveyed 
to  the  board. 

In  1898  the  levee  board  sold  to  the 
Tensas  Delta  Land  Company,  Limited,  a 
large  acreage  of  the  land  thus  acquired, 
and  executed  conveyances  for  it. 

Eleven  years  later,  in  1909,  suit  was 
brought  by  the  attorney  general  of 
Louisiana,  in  the  name  of  the  state,  claim- 
ing that  the  sale  of  1898  was  fraud- 
ulent and  void,  and  praying  that  it  should 
be  set  aside  and  that  the  state  should  be 
decreed  to  be  the  owner  of  the  property. 

[399]  Such  proceedings  were  had  in 
the  case  that  the  supreme  court  of  Louisi- 
ana held  (State  v.  Tensas  Delta  Land  Co. 
126  La.  59,  52  So.  216)  that  the  only 
proper  par^  plaintiff  in  such  a  ^uit  was 
the  levee  board,  and  that,  the  state  being 
without  authority  to  maintain  it,  the  case 
must  be  dismissed. 

After  the  dismissal  of  the  suit  of  the 
state,  the  levee  board  brought  suit  against 
the  Tensas  Basin  Land  Company,  Lim- 
ited, in  a  district  court  of  Louisiana,  upon 
the  same  cause  of  action  stated  in  the 
prior  petition,  which  case  was  removed  to 
the  United  States  district  court  for  the 
appropriate  district  The  petition  was 
there  given  the  form  of  a  bill  in  equity, 
and,  as  amended,  a  demurrer  to  it  by  the 
defendant  was  sustained.  On  appeal  this 
decision  was  reversed  and  the  case  was 
remanded  for  further  proceedings,  but 
before  the  time  allowed  for  answer  had 
expired,  the  defendant  appeared  and  in- 
formed the  district  court  that  $100,000 
had  been  paid  in  settlement  of  the  case 
agreed  upon  between  the  parties,  and 
nK)ved  the  court  to  dismiss  the  suit.  This 
motion  was  filed  on  July  22,  1913,  and  a 
rule  was  forthwith  issued  to  the  plain- 
tiff to  show  cause  on  the  first  day  of  the 
next  term  of  the  court  (October  20th) 
why  the  motion  should  not  be  granted. 
The  return  of  service  of  this  rule  shows 
personal  service  on  the  attorney  general 
as  solicitor  for  the  levee  board,  and  ac- 
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knowledgment  of  service  by  the  board 
itself. 

On  Angost  5  the  boai*d,  appearing  by 
itS'  president,  answered  the  role  to  show 
cause,  averring  that  it  had  ''apprised  its 
attorney  of  record"  (the  attorney  general 
of  the  'state)  ''of  the  said  settlement/' 
and|  admitting  the  allegations  of  the  mo- 
tion, prayed  that  the  suit  be  forthwith 
dismissed  at  its  cost. 

The  attorney  general  for  the  state,  not 
satisfied  with  the  settlement,  on  October 
6th  filed  a  motion,  which  he  signed  "R.  G. 
Pleasant,  Attorney  General,  State  of 
Louisiana  and  Attorney  of  Record  for 
Complainant.''  In  this  [400]  quite  anom- 
alous paper  he  averred  somewhat  rhe- 
torically that  the  settlement  made  by  the 
levee  board  for  which  he  was  attorney, 
was  a  "condoning  and  compromising"  of 
a  fraud  to  which  the  court  should  not  as- 
sent, that  he  was  acting  in  the  case  under 
authority  of  an  act  of  the  general  assem- 
bly of  the  state  and  by  order  of  the  gov- 
ernor, to  whom  alone  he  was  responsible, 
and  "that  the  complainant  could  not  com- 
promise this  suit,  nor  dismiss  it  without 
the  governor's  consent."  He  prayed  that 
the  motion  to  dismiss  be  denied,  the 
agreement  of  settlement  disregarded,  and 
that  the  ease  be  set  down  for  early  trial. 

The  motion  to  dismiss  came  on  for 
hearing  on  October  20th,  but  the  court 
deferred  consideration  of  it  until  the  next 
day,  and  caused  a  telegram  to  be  sent  to 
the  attorney  general  in  order  that  he 
might  have  full  opportunity  to  be  present 
and  be  heard,  but  he  did  not  appear  in 
person  or  by  representative,  and  there- 
upon the  court  heard  the  evidence  and 
"ordered,  adjudged,  and  decreed  that  said 


compromise 


V 


"be  and  the  same 


is  recog^nized  by  this  court  as  having  the 
effect  of  the  thing  adjudged  and  as  set- 
tling all  the  issues  in  this  case,"  and  dis- 
missed the  suit. 

It  cannot  escape  notice  that  there  is  no 
allegation  contained  in  any  paper  filed 
by  the  attorney  general  that  the  levee 
board,  in  compromising  the  controversy 
and  suit,  did  not  act  in  perfect  good  faith, 
nor  is  there  any  challenge  of  the  char- 
acter or  competency  of  the  members  of 
the  board. 

After  this  entry  of  dismissal  no  further 
action  was  taken  by  the  attorney  general 
until  on  the  6th  day  of  the  following 
April,  when  he  presented  to  the  district 
court  a  "petition  of  the  United  States  of 
America  on  the  relation  of  the  state  of 
Louisiana,"  praying  that  the  state  be 
permitted  to  intervene  and  appeal  from 
the  judgment  ratifying  the  compromise 
and  dismissing  the  suiU 


The  district  court  denied  this  petition 
for  leave  to  [401]  intervene  and  appeal, 
and  thereupon  the  attorney  general  filed 
in  the  circuit  court  of  appeals  for  the 
fifth  circuit  a  "petition  for  writs  of 
mandamus  and  certiorari,"  in  whieh  he 
prayed  that  court  to  order  that  the  state 
of  Louisiana  be  aUowed  to  inten'ene  in 
the  district  court  and  to  appeal  the  case, 
and  that  it  order  that  a  transcript  of  all 
records  be  sent  up  to  it  for  review. 

The  circuit  court  of  appeals  denied  this 
petition,  assigning  two  reasons  for  its  ac- 
tion, viz.: 

(1)  Because  the  supreme  court  of 
Louisiana,  on  full  consideration,  had  de- 
cided that  the  state  was  without  real  or 
beneficial  interest  in  the  lands  in  contro- 
versy, which  decision  must  be  controlling 
in  that  court;  and 

(2)  Because  the  state  was  not  a  party 
to  the  record  in  the  district  court,  "and 
one  who  is  not  a  party  to  a  record  and 
judgment  is  not  entitled  to  an  appeal 
therefrom." 

This  decision  is  now  here  for  review 
on  certiorari. 

This  plain  statement  of  the  history  of 
this  litigation  so  argues  against  the  claims 
of  the  petitioner  as  to  make  them  in  ap- 
pearance, at  least,  unsubstantial  to  the 
point  of  being  frivolous. 

The  supreme  court  of  Louisiana,  con- 
sidering the  statutes  of  its  own  state, 
held,  in  the  case  in  which  the  state 
sought  to  set  aside  for  fraud  the  same  sale 
of  the  same  lands  involved  in  this  litiga- 
tion (126  La.  59,  52  So.  216),  that  the 
"legislature  vested  the  absolute  title  to 
the  lands  in  controversy  in  the  board  of 
commissioners  of  the  Tensas  Levee  Dis- 
trict, with  full  power  to  seU  the  same  on 
such  terms  as  the  board  might  deem 
proper  [and],  also  vested  in  said  board 
full  power  to  sue  and  be  sued,  and  to 
stand  in  judgment  in  all  matters  relat- 
ing to  their  gestion  and  trust."  "Most 
assuredly,"  also  says  the  court,  "the  leg- 
islature has  devested  the  state  absolute- 
ly of  all  beneficial  interest  in  said  lands, 
and  transferred  same  to  the  said  board 
of  levee  commissioners."  And  as  it  "has 
vested  the  power  to  sue  and  be  sued  in 
the  board  of  [402]  commissioners  of  the 
Tensas  Levee  District,  and  has  vested  no 
such  co-ordinate  power  in  the  governor 
or  attorney  generid,  we  are  of  the  opinion 
that  the  mstitntion  of  this  suit  in  the 
name  of  the  state  is  unauthorised.'' 

This  decision  determining  the  effeei  of 
the  state  statutes,  where  no  claim  of  Fed- 
eral right  was  involved,  is  accepted  as 
conclusive  by  this  court,  and  unless  it  has 
been  modified  by  statute  (there  has  been 
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no  modifying  decision)  the  application  of 
the  state  to  intervene  and  to  appeal  was 
properly  denied. 

To  the  seemingly  insormonntable  bar- 
rier to  the  claims  of  the  petitioner  pre- 
sented by  this  sapreme  court  decision  we 
mnst  add  that  the  state  was  not  at  any 
time  a  party  to  this  record,  and  that  its 
first  application  for  leaye  to  intervene 
and  to  appeal  was  long  after  the  term  at 
which  the  decree  of  dismissal  was  ren- 
der^ and  within  a  few  days  of  the  ex- 
piration of  the  time  within  which  even 
''a  real  party  in  interest''  would  have  been 
allowed  an  appeal. 

With  exceptions  not  even  remotely  ap- 
plicable to  a  case  sach  as  we  have  here 
it  has  long  been  the  law,  as  settled  by 
this  court,  that  ''no  person  can  bring  a 
writ  of  error  (an  appeal  is  not  different) 
to  reverse  a  judgment  who  is  not  a  party 
or  privy  to  the  record"  (Bayard  v.  Lom- 
bard, 9  How.  530,  551,  13  L.  ed.  245, 
254) ;  and  in  Re  Leaf  Tobacco  Board  of 
Trade,  222  U.  S.  578,  56  L.  ed.  323,  32 
Sup.  Ct.  Rep.  833,  it  was  announced  in 
a  per  curiam  opinion,  as  a  subject  no 
longer  open  to  discussion,  that  ''one  not  a 
party  to  a  record  and  judgment  is  not 
entitled  to  appeal  therefrom,"  and  that 
a  refusal  after  decree  to  permit  new  par- 
ties to  a  record  cannot  be  reviewed  by  this 
court  directly  on  appeal,  or  indirectly,  by 
writ  of  mandamus,  under  circumstances 
such  as  were  there  and  are  here  pre- 
sented. 

Two  statutes  of.  Louisiana  are  relied 
upon  by  counsel  for  petitioner  to  avoid 
the  obvious  and  seemingly  conclusive  re- 
sult of  these  decisions  by  this  court  and 
by  the  supreme  court  of  Louisiana. 

[403]  The  first  of  these  statutes  is 
article  571  of  the  Code  of  Practice  of 
Louisiana,  which  reads:  "The  right  of 
appeal  is  given  not  only  to  those  who  are 
parties  to  a  cause  in  which  a  judgment 
has  been  rendered  against  them,  but  also 
to  third  persons  not  parties  to  said  suit, 
when  such  third  persons  allege  that  they 
have  been  aggrieved  by  the  judgment." 

It  is  urged  in  argument  that  in  suits 
in  the  United  States  courts  which  origi- 
nate in  Louisiana,  this  statute  permits  an 
appeal  by  strangers  to  the  record  "who 
may  allege  that  they  have  been  aggrieved 
by  the  judgment,"  and  the  decision  of  the 
supreme  court  of  Louisiana  in  126  La.  59, 
52  So.  216,  supra,  holding  that  the  state 
cannot  "be  aggrieved"  by  this  judgment 
because  it  is  without  beneficial  interest  in 
the  lands  which  are  the  subject-matter 
of  this  litigation,  and  is  without  author- 
ity to  institute  a  suit  for  their  recovery, 
is  disposed  of  by  saying  that  it  is  the 
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practice  in  Louisiana  courts  to  allow  ap- 
peals by  strangers  to  the  record  upon 
mere  allegation  of  interest,  leaving  the 
validity  of  such  allegations  to  be  exam- 
ined by  the  appellate  court. 

This  claim  cannot  be  seriously  enter- 
tained in  the  face  of  the  long-time  per- 
fectly settled  law  that  equity  suits  in 
Federal  courts  and  the  appellate  pro- 
cedure in  them  are  regulated  exclusively 
by  Federal  statutes  and  decisions,  unaf- 
fected by  statutes  of  the  states.  Text- 
book citations  will  suffice:  Street,  Fed. 
Eq.  Pr.  §§  97  and  98;  Simkins,  Fed.  Eq. 
Suit,  chap.  1. 

The  other  statute  relied  upon  by  the 
petitioner  was  enacted  by  the  general  as- 
sembly of  Louisiana  on  August  19,  1910, 
after  the  decision  by  the  supreme  court 
referred  to,  and  reads : 

"Be  it  ena(*ted  by  the  general  assembly 
of  tiie  state  of  Louisiana,  that  it  is  hereby 
made  the  duty  of  the  attorney  general  of 
the  state,  upon  the  request  of  the  gover- 
nor, to  represent  the  state  or  any  politi- 
cal agency  or  subdivision  [404]  thereof, 
in  any  suit  in  any  court  involving  title  to 
any  land  or  real  property  belonging  to 
the  state  of  Louisiana  or  any  of  its  politi- 
cal agencies  or  subdivisions,  whether  the 
title  to  said  land  or  real  property  is 
vested  in  or  appears  in  the  name  of  the 
state,  or  in  the  name  of  any  of  its  politi- 
cal agencies  or  subdivisions." 

The  claim  made  by  the  attorney  gen- 
eral for  the  state  now  is  that  this  act 
"withdrew  the  authority  theretofore 
granted  to  the  levee  board  by  §  3  of  the 
Act  of  1886  to  sue  in  such  cases  as  this, 
with  all  of  the  rights  appurtenant  to  the 
rig^t  to  sue,  and  delegated  it,  through  the 
governor,  to  the  attorney  general." 

This  is  a  large  repealing  effect  by  im- 
plication to  be  asserted  for  a  statute  so 
worded  and  apparently  so  simple,  and 
that  such  meaning  was  not  given  to  it 
by  the  present  attorney  general's  prede- 
cessor in  office,  who  was  charged  with 
the  execution  of  the  statute  at  the  time 
this  litigation  was  commenced  and  al- 
most immediately  after  its  enactment,  is 
clear  from  these  facts  appearing  of  rec- 
ord: 

The  suit  by  the  levee  board  as  petition- 
er was  commenced  after  this  Act  of  Au- 
gust 19, 1910,  was  passed,  and  yet  the  pe- 
tition, signed  by  the  ajttorney  general  as 
one  of  the  solicitors  of  the  board,  alleges 
that  it  was  commenced  by  virtue  of  a 
resolution  adopted  by  the  board  on  the 
14th  day  of  the  preceding  July  (thus  re- 
citing an  authority  adopted  pursuant  to 
power  which  it  is  now  claimed  had  been 
withdrawn  from  the  board).    The  peti- 
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lion  also  recites  tbat  the  attorney  general 
(predecessor  o£  the  present  inenmbent) 
appears  in  the  suit  pursuant  to  the  au- 
thority and  direction  of  the  governor,  ''to 
represent  said  board  of  levee  commis- 
sioners ...  in  the  prosecution  of  said 
suit;"  that  the  board  is  a  corporation 
with  power  to  sue  and  be  sued,  to  take 
title  to  and  to  sell  lands  under  the  same 
laws  which  had  been  construed  by  the 
Louisiana  supreme  court  (126  La.  59,  52 
So.  216),  and  it  prays  for  a  decree  recog- 
nizing your  petitioner  (the  levee  board) 
[405]  to  be  the  owner  of  all  of  said 
lands  so  fraudulently  and  illegally  con- 
veyed." The  attorney  general,  with  an- 
other, signs  the  petition  as  attorney  ''of 
the  board  of  levee  commissioners  of  the 
Tensas  Basin  Levee  District,"  and  when 
the  ease  was  removed  to  the  United  States 
district  court  the  petition  was  recast  into 
a  bill  in  equity  in  which,  after  repeating 
the  allegations  and  prayer  of  the  orig^al 
bill,  the  then  attorney  general  adds  that 
the  levee  board  has,  "in  compliance  with 
the  law  as  laid  down  by  the  supreme 
court  of  the  state  of  Louisiana  in  the 
opinion  and  judgment  rendered  by  it  as 
aforesaid"  (126  La.  59,  52  So.  216), 
"brought  this  suit,  as  it  understands  it  is 
its  duty  to  do." 

Even  in  his  protest  to  the  district  court 
against  the  settlement,  the  attorney  gener- 
al appeared  "as  attorney  of  record  for 
the  complainant,"  the  levee  board,  and 
it  was  long  after  term,  and  not  until  six 
months,  lacking  sixteen  days,  after  the 
decree  of  the  district  court  approving  the 
settlement  had  been  entered,  that  he  left 
off  the  character  of  solicitor  for  the  board 
and,  appearing  for  the  state,  petitioned 
for  leave  for  it  to  intervene  and  appeal 
from  the  decision  afiftrming  the  settlement 
approved  by  his  former  client.  Even  in 
this  petition  no  claim  is  made  that  the 
board  had  been  deprived  of  its  powers  by 
the  Act  of  August  19, 1910,  or  that  it  had 
acted  otherwise  than  in  the  utmost  good 
faith  in  making  the  compromise. 

The  first  time  that  this  astonishing  as- 
sertion of  a  repeal  by  implication  by  the 
Act  of  August  19,  1910,  appears  in  the 
record,  so  far  as  we  can  discover,  is  in 
the  brief  filed  by  a  third  attorney  gen- 
eral on  April  30,  1917. 

This  summary  of  the  proceedings  in 
the  case  out  of  which  the  petition  we  are 
considering  grew  shows  that  the  prede- 
cessor of  the  present  attorney  general, 
who  was  in  office  when  the  Act  of  1910 
was  passed,,  and  also  the  attorney  general 
who  succeeded  him,  both  contended,  until 
[400]  nearly  six  months  after  the  entry 
of  the  settlement  decree,  that  the  sn- 
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preme  court  had  settled  as  the  law  of  the 
case  that  the  state  was  without  title  or 
beneficial  interest  which  would  enable 
it  to  maintain  a  suit  to  set  aside  the  sale 
alleged  to  be  fraudulent;  that  the  proper 
plaintiff  in  such  a  case  was  the  levee 
board  to  which  the  state  had  committed 
the  title,  custody,  and  power  of  dis^ 
position  of  the  lands  in  controversy,  and 
also,  apparently,  that  the  purpose  of  the 
Act  of  August,  1910,  was  simply  to  au- 
thorize the  attorney  general,  on  the  re- 
quest of  the  governor,  to  take  charge  (in 
this  case  with  another  solicitor)  of  a  suit 
to  be  instituted  by  the  levee  board,  and 
thereby  to  place  his  professional  learn- 
ing and  the  weight  of  his  official  character 
at  the  service  of  this  plaintiff,  an  "agency 
or  subdivision"  of  the  state.  Both  at- 
torneys general  assumed  that  the  powers 
of  the  state  and  of  the  levee  boari  over 
the  subject-matter  continued  as  the  su- 
preme court  had  defined  them  to  be  be- 
fore the  Act  of  August,  1910,  was  passed, 
and,  as  we  have  seen,  it  was  not  until 
long  after  the  entry  of  the  settlement  de- 
cree that  the  contention  first  appeared 
that  the  act  took  away  from  the  levee 
board  and  gave  to  the  state  the  authority 
to  conduct  the  required  litigation.  This 
contemporary  construction  of  the  act  by 
the  two  law  officers  of  the  state  charged 
with  acting  under  it  is  persuasive  authori- 
ty as  to  its  true  meaning,  and,  upon  full 
consideration,  we  think  it  is  the  correct 
interpretation  of  it. 

To  this  we  add  that,  except  in  a  class 
of  cases  to  which  this  case  does  not  be- 
long, the  authority  of  a  court  to  make 
new  parties  to  a  suit,  especially  after 
judgment  or  decree,  rests  in  ito  sound 
discretion,  which,  except  for  abuse,  can- 
not be  reviewed  upon  aii  appeal  or  writ 
of  error.  No  claim  is  made  of  abuse  of 
discretion  by  the  district  court,  and 
plainly,  if  made,  it  would  be  groundless, 
since  the  judge  refusing  to  permit  the 
stete  to  intervene  had  before  him  at 
[407]  the  time  of  his  refusal  the  deci- 
sion of  its  own  supreme  court  that  the 
state  was  without  title,  legal  or  beneficial, 
qualifying  it  to  litigate  the  questions  in- 
volved. 

In  the  original  bill  the  not  uncommon 
allegation  of  fraud  is  made,  which  is  de- 
nied in  the  answer.  It  was  entirely 
proper  for  the  parties  to  such  a  litigation, 
.in  good  faith  "balancing  the  hope  of  gain- 
ing with  the  danger  of  losing,"  to  com- 
promise the  case  and  make  an  end  of  the 
controversy,  and,  as  we  have  said,  it  is 
not  claimed  anywhere  in  the  record  that 
the  membei's  of  the  levee  board,  whicli 
settled  the  suit,  were  not  men  of  char- 
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acter  and  probity,  or  that  they  did  not  | 
act  in  perfect  good  faith  in  conclading 
the  settlement.  To  these  men  the  state 
law  committed  the  care  of  the  interests 
of  the  inhabitants  of  the  district,  and, 
within  the  bounds  of  their  authority, 
honestly  exercised,  their  action  was  con- 
clusive upon  the  state. 

It  results  that  the  decree  of  the  Circuit 
Court  of  Appeals  must  be  affirmed. 


WILLIAM  E.  WALL  and  Etta  FoM»  Execu- 
trix, etc.,  ApptB., 

V. 

PARROT  SILVER  k  COPPER  COMPANY 
and  Anaconda  Copper  Mining  Company. 

(See  S.  C.  Reporter's  ed.  407-412.) 

Elstoppel  —  assoming  inoonaistent  posi- 
tion —  righta  of  minority  stoclthold- 
ers. 

Minority  stockholders  dissenting  to  a 
sale  of  all  the  property  of  the  corporation, 
who  have  begun  a  proceeding  for  the  valua- 
tion of  their  stock,  conformably  to  Mont. 
Rev.  Codes,  §§  4409-4412,  thereby  waive 
tlieir  right  to  challenge  the  validity,  under 
U.  S.  Const.  14th  Amend.,  of  the  provisions 
of  those  statutes,  under  which  such  a  sale 
may  be  made  upon  a  favorable  vote  of  not 
less  than  two  thirds  of  the  outstanding  capi- 
tal stock,  dissenting  stockholders  to  accept 
an  award  of  the  value  of  their  stock  as  of 
the  date  of  sale. 

[For  other  cases,  see  Estoppel,  III.  e,  in  Di- 
gest Sop.  Ct.  1908.] 

[No.  271.) 

Argued  May  4  and  7,  1917.    Decided  June 

4,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  District  of 
Montana  to  review  a  decree  in  favor  of 
defendants  in  a  suit  by  minority  stock- 
holders to  set  aside  an  executed  sale  of 
all  the  property  and  assets  of  the  corpo- 
ration.   Aillrmed. 

See  same  case  below,  216  Fed.  242. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Fraacia  P.  Qarland  and  Asa  P. 
French  argued  the  cause  and  filed  a  brief 
for  appellants: 

Where  a  party  has  filed  a  petition  for 
relief  under  a  statute  requiring  the  filing 
of  such  petition  within  a  limited  time,  he 
is  not  thereafter  estopped  by  election 
from  pursuing  other  appropriate  rem- 
edies if  he  has  not  proceeded  to  judg- 
ment on  his  petition. 

Moore  v.  Sanford,  151  Mass.  287,  7 

L.R.A.  151,  24  N.  E.  323;  Boston  &  M. 
€1  li.  ed. 


R.  Co.  V.  Graham,  179  Mass.  67,  60  N.  E. 
405. 

The  institution  of  suit  will  not  be  held 
such  a  decisive  act  as  to  constitute  a  waiv- 
er of  rights  which  would  be  inconsistent 
with  the  maintenance  of  such  suit,  if  the 
action  is  commenced  in  ignorance  of  ma- 
terial facts  which  proffer  an  alternative 
remedy,  the  knowledge  of  which  is  essen- 
tial to  an  intelligent  choice  of  procedure. 

Garrett  v.  John  V.  Farwell  Co.  199  HI. 
441,  65  N.  E.  361;  Standard  Oil  Co.  v. 
Hawkins,  33  L.R.A.  739,  20  C.  C.  A.  468, 
46  U.  S.  App.  115,  74  Fed.  398;  Pekin 
Plow  Co.  V.  Wilson,  66  Neb.  120,  92  N. 
W.  176. 

Messrs.  John  A.  Qanrer  and  K  O. 
Evans  argued  the  cause  and  filed  a 
brief  for  appellees: 

Even  if  there  were  any  substantial 
ground  for  objecting  to  the  constitution- 
ality of  the  Montima  statutes,  the  ap- 
pellants waived  it  in  instituting  proceed- 
ings under  those  statutes  for  the  apprais- 
al of  their  stock.  By  that  proceeding, 
they  necessarily  asserted  the  validity  of 
the  statutes.  One  may  waive  his  con- 
stitutional rights,  and,  having  done  so, 
he  cannot  subsequently  contend  that  they 
have  been  violated. 

Great  Falls  Mfg.  Co.  y.  Atty.  Gen.  124 
U.  S.  581,  31  L.  ed.  527,  8  Sup.  Ct.  Rep. 
631;  Electric  Co.  v.  Dow,  166  U.  S.  489, 
41  L.  ed.  1088,  17  Sup.  Ct.  Rep.  645; 
Pierce  v.  Somerset  R.  Co.  171  U.  S.  641, 
43  L.  ed.  316, 19  Sup.  Ct.  Rep.  64;  Leon- 
ard V.  Vicksburg  S.  ft  P.  R.  Co.  198  U.  S. 
416,  422,  49  L.  ed.  1108,  Ull,  25  Sup.  Ct 
Rep.  750. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

The  appellants,  aa  owners  of  1,210  of 
the  220,850  shares  of  the  capital  stock  of 
the  Parrot  Silver  &  Copper  Company,  a 
corporation  organized  under  the  laws  of 
Montana,  filed  their  bill  in  the  United 
States  district  court  for  the  district  of 
Montana,  seeking  to  avoid  an  executed 
sale  of  all  the  property  and  assets  of 
that  company,  made  on  May  31,  1910,  to 
the  Anaconda  Copper  Mining  Company, 
the  consideration  being  a  stipulated  num- 
ber of  shares  of  the  vendee  company. 

The  claim  of  the  appellants  is  that  in 
1899  certain  persons  acquired  control  of 
a  majority  of  the  shares  of  the  capital 
stock  of  the  Parrot  Company  with  the 
fraudulent  purpose  of  so  managing  its 
aftairs  as  to  deplete  and  depreciate  its 
assets  ''and  then  to  acquire  them''  for  less 
than  their  real  value,  thereby  depriving 
the  minority  stockholders  of  *Hhe  just 
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and  fair  value  of  their  right  and  inter- 
est'' as  shareholders,  or  ''of  an  appraisal 
of  the  value  of  their  stock  on  any  ad- 
equate basis  of  value.'' 

It  is -further  claimed  that  this  fraudu- 
lent scheme  found  consummation  in  the 
sale  to  the  Anaconda  Company,  which 
was  made  imder  authority  of  §§  4409- 
4412  of  the  Revised  Codes  of  Montana. 

[409]  Sections  4409  provides  that  a 
sale  may  be  made  of  all  the  assets  of  any 
milling  corporation  when  at  least  two 
thirds  of  the  whole  number  of  shares  of 
the  capital  stock  outstanding  shall  vote  in 
favor  of  making  such  a  sale  at  a  meeting 
called  and  notified  as  provided  in  the 
section.  Such  a  sale  of  &e  "whole  prop- 
erty of  the  corporation"  works  a  dissolu- 
tion of  the  corporation  under  §  4410,  and 
its  affairs  must  be  wound  up.  Section 
4411  provides  that  any  stockholder  who 
shall  not  have  voted  for  or  authorized 
such  sale  may,  within  twenty  days  from 
the  date  of  the  stockholders'  meeting  au- 
thorizing it,  give  written  notice  that  he 
does  not  assent  thereto,  and  demand  pay- 
ment of  the  value  of  his  stock,  and  ten 
days  after  the  service  of  such  notice  he 
must,  or  the  corporation  may,  apply  to  a 
designated  court  and  have  the  value  of 
the  stock  fixed  and  appraised.  Upon 
such  application  the  court  shall  appoint 
three  appraisers  who  shall  take  evidence 
in  relation  to  and  shall  find  the  value  of 
the  stock  of  such  dissenting  stockholder 
''at  the  time  of  his  dissent."  To  any 
stockholder  not  satisfied  with  the  award 
of  the  appraisers  the  next  section,  4412, 
allows  an  appeal  to  the  distiict  court, 
where  the  value  of  the  stock  shall  be  re- 
assessed by  a  jury  in  the  same  manner 
as  in  "appeals  from  the  assessments  of 
commissioners  in  condemnation  proceed- 
ings provided  by  law."  The  judmient  on 
such  an  award  must  be  entered  against 
both  the  vendor  and  the  vendee  corpora- 
tion, and  by  the  statute  it  is  made  a  lien 
superior  to  the  rights  of  the  vendee  upon 
all  of  the  real  property  sold. 

After  the  sale  to  the  Anaconda  Com- 
pany complained  of,  the  appellants 
served  a  notice  of  dissent  on  the  Parrot 
corporation  and  commenced  a  statutory 
preeeeding  for  the  appraisal  of  their 
stock,  which  has  not  been  brought  on  for 
hearing,  but  is  still  pending. 

The  claim  upon  which  the  appellants 
come  into  this  court  by  direct  appeal  is 
that  the  statutes  of  Montana,  [410]  re- 
ferred to,  are  unconstitutionid  because 
they  provide  for  a  sale  of  all  the  property 
of  the  corporation  upon  a  favorable  vote 
of  less  than  all  (not  less  than  two  thirds) 
of  the  shares  of  the  capital  stock  of  the 
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corporation,  and  that  dissenting  stock- 
holders must  accept  an  award  of  the  value 
of  their  stock,  made  as  of  the  date  of  sale. 
Such  an  award  in  this  case,  it  is  claimed, 
would  be  based  upon  a  valuation  of  the 
assets  of  the  company  after  they  had  been 
fraudulently  depleted  and  depreciated, 
and  without  its  being  possible  in  such  a 
proceeding  to  add  anytliing  to  the  value 
of  their  stock  on  account  of  the  damage 
which  the  persons  in  control  .of  the  de- 
fendants by  their  fraudulent  conduct  had 
done  to  the  property  of  the  Parrot  Com- 
pany, and  thereby  to  the  vidue  of  the 
appellants'  stock  prior  to  the  sale.  This, 
it  is  contended,  would  result  in  taking 
the  property  of  the  appellants  without 
just  compensation  and. in  violation  of  the 
"due  process  of  law"  and  of  the  "equal 
protection  of  the  laws"  clauses  of  the 
14th  Amendment  to  the  Constitution  of 
the  United  States. 

This  summary  of  this  record  shows 
that  the  claims  of  the  bill  presented  to 
the  district  court  for  decision  two  ques- 
tions, viz: 

(1)  Did  the  defendants  fraudulently 
dissipate  and  depreciate  the  assets  of  the 
Parrot  Company  prior  to  the  sale  com- 
plained of,  to  the  damage  of  the  interest 
of  the  appellants  as  stockholders  t 

(2)  If  the  Montana  statutes  were 
given  effect,  would  they  so  deprive  the 
appellants  of  a  part  of  the  value  of  their 
stock  as  to  offend  against  the  designated 
provisions  of  the  14tn  Amendment  to  the 
Constitution  of  the  United  States  t 

An  examination  of  this  record  leads  us 
to  fully  agree  with  the  trial  court  in  its 
conclusion  that  the  appellants  failed  ut- 
terly to  sustain  their  allegations  that  the 
property  of  the  Parrot  Company  was 
fraudulently  dissipated  and  depreciated 
through  the  management  of  the  defend- 
ants [411]  prior  to  the  sale,  or  that  the 
sale  made  was  in  any  respect  fraudulent. 
Upon  this  conclusion  the  judgment  of  the 
district  court  might  well  be  afilrmed,  for 
the  reason  that  where  fraud  is  charged 
in  a  bill-  or  set  up  in  an  answer,  and  is 
denied,  the  party  making  the  charge  will 
be  confined  to  that  issue,  and  also  for 
the  reason  that  where  the  claimed  consti- 
tutional question  on  which  a  direct  ap- 
peal to  this  eourt  is  based  is  pleaded  as 
resulting  from  the  carrying  into  effect  of 
a  fraudulent  scheme,  when  such  charge  a 
fraud  fails,  the  asserted  constitutional 
question  ought  not  to  be  considered. 
French  v.  Shoemaker,  14  Wall.  314,  20  L. 
ed.  862;  Eyre  v.  Potter,  15  How.  42,  14 
L.  ed.  592;  Chicago,  B.  ft  Q.  R.  Co.  v. 
Babcock,  204  U.  S.  585,  593,  51  L.  ed. 
636,  638,  27  Sup.  Ct.  Rep.  326. 
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But  we  prefer  not  to  have  the  case  go 
off  on  this  seemingly  technical  but  really 
sound  and  substantial  rule. 

There  remains  the  contention  that  the 
statutes  of  Montana  which  we  have 
epitomized,  if  enforced,  will  deprive  the 
appellants  of  their  property  without  due 
process  of  law  because  they  provide  that 
sale  may  be  made  of  all  the  assets  of  the 
corporation  when  authorized  by  not  less 
than  two  thirds  of  the  outstanding  capital 
stock  of  the  corporation,  and  that  the 
plaintifb  must  accept  either  the  pay- 
ment for  their  shares  which  this  large 
majority  of  their  associates  think  suf- 
ficient, or,  if  they  prefer,  the  value  in 
money  of  their  stock,  to  be  determiued  by 
three  appraisers,  or,  still  at  the  election 
of  appellants,  by  a  court  and  jury. 

This  record  does  not  call  upon  us  to 
examine  into  this  challenge  of  the  valid- 
ity of  these  statutory  provisions,  similar 
as  they  are  to  those  of  many  other  states 
and  of  a  seemingly  equitable  character, 
for  the  reason  that  the  appellants,  by 
their  action  in  instituting  a  proceeding 
for  the  valuation  of  their  stock,  pursu- 
ant to  these  statutes,  which  is  still  pend- 
ing, waived  their  right  to  assail  the  valid- 
ity of  them.  Great  Falls  Mfg.  Co.  v. 
Atty.  Gen.  124  U.  S.  581,  31  L.  ed.  527, 
8  Sup.  Ct.  Rep.  631;  Electric  Co.  v.  Dow, 
166  U.  S.  489,  41  L.  ed.  1088,  17  Sup. 
Ct.  Rep.  645;  Pierce  v.  Somerset  R.  Co. 
171  U.  S.  641,  43  L.  ed.  316,  19  Sup.  Ct. 
Rep.  64;  Leonard  v.  Vicksburg,  [412] 
S.  &  P.  R.  Co.  198  U.  S.  416,  422,  49  L. 
ed.  1108,  1111,  26  Sup.  Ct.  Rep.  750. 
They  cannot  claim  the  benefit  of  statutes 
and  afterwards  assail  their  validity. 
There  is  no  sanctity  in  such  a  claim  of 
constitutional  right  as  prevents  its  being 
waived  as  any  other  claim  of  right  may 
be. 

The  decision  of  the  District  Court  is 
affirmed. 


EX  PARTE  THE  PARK  SQUARE  AUTO- 
MOBILE STATION,  Petitioner. 

(See  S.  C.  Reporter's  ed.  412-416.) 

Mandamas  —  to  review  jadlclal  action 
^  other  remedy  —  remand  of  cause 
Improperly  removed. 

The  refusal  of  a  Federal  district 
court  in  the  state  of  New  York  to  remand 
a  cause  which  had  been  removed  to  that 
court  from  a  state  court  of  New  Hampshire 
may  not  be  reviewed  by  mandamus,  how- 

Note. — On  the  control  of  interior  tri- 
bunal by  mandamus — see  note  to  Re  Mor- 
gan, 29  L.  ed.  U.  S.  135. 
ei  Ii.  ed. 


ever  manifest  may  be  the  error  of  the  dis- 
trict court,  and  however  grave  the  incon- 
venience arising  in  the  particular  case  from 
the  construction  which  that  court  gave  to 
the  removal  statutes,  and  upon  which  it 
based  its  jurisdiction, ,  since  such  error  is 
susceptible  of  review  in  the  Federal  Su- 
preme Court  by  certificate  and  direct  review 
on  Uie  Question  of  iurisdiction  alone,  afier 
final  juagment,  or  by  review  of  the  whole 
case  in  the  circuit  court  of  appeals,  and 
by  certiorari  from  the  Supreme  Court. 
[For  other  cases,  see  Mandamus,  26-36,  61- 
66,  in  Digest  Sup.  Ct.  1908.] 

[No.  31,  Original.] 

Submitted  May  21,  1917.    Decided  June  11, 

1917. 

ORIGINAL  PETITION  for  a  Writ  of 
Mandamus  directed  to  the  District 
Judge  of  the  United  States  for  the  North- 
ern District  of  New  York  to  compel  the 
remand  of  a  cause  to  the  Superior  Court 
for  Hillsborough  County,  in  the  State 
of  New  Hampshire,  as  having  been  im- 
properly removed  to  the  Federal  District 
Comrt.    Rule  discharged. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  0.  Stone  submitted  the 
cause  for  petitioner. 

Mr.  Robert  Q.  Dodge  submitted  the 
cause  for  respondent. 


Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court : 

Upon  the  ground  that  the  American  Lo- 
comotive Company,  a  corporation  created 
under  the  laws  of  New  York,  [418]  was 
carrying  on  business  in  the  state  of  New 
Hampshire  and  amenable  to  the  jurisdic- 
tion of  the  courts  of  that  state,  the  pe- 
titioner, the  Park  Square  Automobile  Sta- 
tion, a  Maine  corporation,  commenced  its 
suit  for  breach  of  contract  against  the 
American  Locomotive  Company  in  a  New 
Hampshire  state  court.  In  such  court, 
after  sen'ice  upon  it,  the  Locomotive  Com- 
pany prayed  a  removal  of  the  cause,  not 
to  the  district  court  of  the  United  States 
for  the  district  of  New  Hampshire,  but 
to  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  and 
its  prayer  to  this  effect  was  denied  by  the 
state  court.  Some  time  thereafter  the 
prayer  for  removal  was  renewed,  modified, 
however,  by  asking  that  the  removal  be 
ordered  to  the  district  court  of  the  United 
States  for  the  northern  district  of  New 
York  on  the  ground  that  the  corporation 
was  an  inhabitant  of  that  district  and  had 
its  principal  place  of  business  there.  This 
request  being  also  denied,  the  Locomotive 
Company,  executing  a  bond  for  removal 
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filed  the  record  in  the  district  court  of  the 
United  States  for  the  northern  district  of 
New  York.  The  Automobile  Company 
thereupon  moved  to  remand,  not  on  the 
ground  that  the  case  was  not  a  removable 
one,  but  because  it  was  solely  entitled  to 
be  removed  to  the  proper  district;  that  is, 
from  the  state  court  in  New  Hampshire 
to  the  United  States  district  court  of 
that  state.  This  motion  having  been  over- 
ruled (222  Fed.  979),  the  case  was  brought 
directly  here  upon  the  theory  that  the  al- 
leged error  resulting  from  the  refusal  to 
remand  was  susceptible  of  being  reviewed 
although  no  final  judgn^^ent  had  been  en- 
tered in  the  cause.  At  this  term  the  writ 
of  error  taken  for  the  purpose  stated  was 
dismissed  because  there  was  no  final  judg- 
ment (243  U.  S.  633,  ante,  939,  37  Sup. 
Ct.  Rep.  481),  and  thereupon,  on  petition 
to  that  effect,  a  rule  to  show  cause  why  a 
mandamus  should  not  be  granted,  direct- 
ing the  district  court  to  reverse  its  ruling 
refusing  to  remand  the  cause,  was  allowed, 
and  on  a  return  of  the  district  [414] 
court  to  that  rule  the  subject  is  before  us 
for  consideration. 

The  contention  of  the  petitioner  is  that 
manifest  error  was  committed  in  taking 
jurisdiction  on  a  removal  of  the  cause 
from  the  state  court  of  New  Hampshire 
since  the  proper  court,  upon  the  assump- 
tion that  the  case  was  removable,  was  the 
district  court  of  the  United  States  for  the 
district  of  New  Hampshire,  and  that  court 
alone. 

At  the  threshold,  however,  we  are  met 
by  the  suggestion  that,  conceding,  for  the 
sake  of  the  argument,  that  the  lower  court 
erred  in  refusing  to  remand  and  in  taking 
jurisdiction,  as  sucl^  error  was  susceptible 
of  being  reviewed  by  the  regular  methods 
provided  by  the  statute,  that  is,  by  certifi- 
cate and  direct  review  on  the  question  of 
jurisdiction  alone  after  final  judgment,  or 
by  review  of  the  circuit  court  of  appeals 
where  allowed  if  the  whole  case  were  taken 
to  that  court,  or  by  the  exercise  by  this 
court  of  its  power  to  issue  a  writ  of  cer- 
tiorari in  a  proper  case,  there  is  hence  no 
power  to  substitute  the  writ  of  mandamus 
as  a  means  of  reviewing  for  the  express 
remedial  processes  created  by  the  statute 
for  such  purpose. 

It  is  not  disputable  that  the  proposition 
thus  relied  upon  is  well  founded  and  hence 
absolutely  debars  us  from  reviewing  by 
mandamus  the  action  of  the  court  below 
complained  of,  whatever  may  be  our  con- 
viction as  to  its  clear  error.  (Ex  parte 
Harding,  219  U.  S.  363,  55  L.  ed.  252.  37 
LR.A.(N.S.)  392,  31  Sup.  Ct.  Rep.  324; 
Ex  parte  Roe,  234  U.  S.  70,  58  L.  cd.  | 
1217,  34  Sup.  Ct  Rep.  722),  unless  it  be 
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that  by  some  exception  the  case  is  taken 
out  of  the  reach  of  the  control  of  the  cases 
referred  to.  It  is  insisted  that  this  case  is 
such  an  exceptional  one,  first,  because  of 
the  clearly  erroneous  construction  of  the 
statute  upon  which  the  court  below  based 
its  assertion  of  jurisdiction  and  the 
strange  result  which  arose  from  that  con- 
struction, that  is,  the  removal  of  a  ease 
pending  in  the  state  court  of  New  Hamp- 
shire to  a  district  court  in  the  state  of 
New  York,  and  second,  because  of  the 
grave  wrong  which  would  result  from  for- 
cing the  petitioner  to  [415]  try  its  case 
in  the  state  of  New  York,  at  great  incon- 
venience and  expense,  as  a  preliminary  to 
securing  a  review  of  the  question  of  juris- 
diction,— ^an  expense  and  inconvenience 
which  would  be  saved  if,  by  review,  now, 
by  means  of  a  writ  of  mandamus,  the 
removal  statutes  be  given  their  natural 
meaning,  and  thus  the  wrong  and  con- 
fusion arising  from  their  misconstruction 
would  be  avoided.  And  in  support  of  the 
exceptions  thus  asseited,  reliance  is  placed 
on  expressions  contained  in  the  opinion  in 
Ex  parte  Harding,  219  U.  S.  363,  373,  55 
L.  ed.  252,  255,  37  L.R.A.(N.S.)  392,  31 
Sup.  Ct.  Rep.  324,  by  which  it  is  contend- 
ed they  are  sustained. 

But  conceding  that  the  error  which  the 
proposition  attributes  to  the  ruling  below 
is  manifest,  the  conclusion  drawn  from 
the  opinion  in  Ex  parte  Harding  is  ob- 
viously a  mistaken  one.  Indisputably  in 
that  case  the  court  was  called  upon  to 
consider  in  a  twofold  aspect  some  con- 
trariety of  views  manifested  in  decided 
cases,  first,  as  to  the  power  to  correct  an 
unwarranted  exercise  of  jurisdiction  by 
way  of  proceedings  in  mandamus  in  a 
case  where  no  method  of  review  of  such 
question  was  otherwise  provided,  and 
second,  the  right  to  resort  to  mandamus 
in  disregard  of  and  as  a  substitute  for 
express  and  positive  statutory  regula- 
tions pointing  out  the  method  by  which 
such  review  could  be  had.  Bearing  this 
in  mind,  it  is  plain  that  the  language  re- 
lied upon  in  Ex  parte  Harding  related 
to  the  first  class  and  established  the 
doctrine  that  even  in  a  case  where  no 
means  of  review  were  provided  by 
statute,  the  writ  of  mandamus  could 
be  used  only  in  exceptional  cases 
calling  for  an  exceptional  remedy.  But 
this  did  not  in  the  slightest  degree  qualify 
or  limit  the  comprehensive  rule  which  was 
established  as  to  the  second  class,  to  the 
effect  that  where  statutory  methods  of  re- 
view of  questions  of  jurisdiction  were  pro* 
vided  for,  they  could  not  be  disre;?arded, 
and  therefore  that  there  was  no  power  ti» 
override  the  statutory  provisions  by  re- 
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sorting  to  the  writ  of  mandamns.  And 
the  whole  subject  will  be  made  [416] 
very  clear  by  a  consideration  of  the  opin- 
ion in  Ex  parte  Roe,  supra,  which  gave 
effect  to  and  applied  the  rule  laid  down 
in  Ex  parte  Ilarding. 

Indeed,  when  the  situation  dealt  with  in 
£z  parte  Harding  is  taken  into  view,  it  be- 
comes apparent  that  the  confusion  and 
eouilict  which  had  imperceptibly  arisen 
from  obscuring  the  lines  dividing  the 
statutory  methods  for  review  of  questions 
of  jurisdiction,  and  the  effort  to  review 
them  by  the  writ  of  mandamus,  which 
was  corrected  by  the  decision  in  that  ease, 
would  be  recreated  by  now  permitting  a 
resort  to  the  writ  of  mandamus  in  this 
case.  And  this  also  makes  clear  that, 
however  grave  may  be  the  inconvenience 
arising  in  this  particular  case  from  the 
construction  which  the  court  gave  to  the 
statute,  and  upon  which  it  based  its  as- 
sertion of  jurisdiction,  greater  inconven- 
ience in  many  other  cases  would  neces- 
sarily come  from  now  departing  from  the 
established  rule  and  reviewing  the  action 
of  the  court  by  resort  to  a  writ  of  man- 
damus instead  of  leaving  the  correction 
of  the  error  to  the  orderly  methods  of  re- 
view established  by  law. 

Rule  discharged. 


FIRST  NATIONAL  BANK  OF  BAY  CITY, 

Plff.  in  Err., 
y. 
GRANT  FELLOWS,  Attorney   General   of 
the  State  of  Michigan,  ON  THE  RELA- 
TION  OF   UNION    TRUST   COMPANY 
et  al. 

(See  S.  C.  Reporter's  ed.  416-432.) 

National  bank»—  power  of  Congress  — 
implied  powers  — -  conferring  autlior- 
Ity  to  act  as  trustee,  executor,  admin- 
istrator, or  registrar. 

1.  Congress  did  not  exceed  its  power 
under  U.  8.  Const,  art.  1,  §  8,  clause  18,  to 
make  ''all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution"  the 
powers  expressly  given  by  the  Constitution, 
when  giving  authority  to  the  Federal  Re- 
serve Board  by  the  Act  of  December  23, 
1013  (38  Stat,  at  L.  262,  chap.  6,  Comp. 
Stat.  1016,  §  0704),  g  11  (k),  to  grant  by 
special  permit  to  national  banks  applying 
therefor,  when  not  in  contravention  of  state 
or  local  law,  the  right  to  act  as  trustee, 
executor,  administrator,  or  registrar  of 
stocks  and  bonds  under  such  rules  and  regu- 
lations as  the  board  may  prescribe. 

[For  other  cn^es,  see  Banks,  IV.  a,  in  Digest 
Sup.  Ct.  1008.J 

Coiistltntionai  law  •—  deleg:ation  of  pow- 
er —  Federal  Reserve  Act. 

2.  Legislative  power  was  not  unconsti* 
01  li.  ed. 


tutionally  conferred  on  the  Federal  Reserve 
nonrd  by  the  Act  of  Decemljcr  23,  1013 
(38  Stat,  at  L.  262,  chap.  6,  Comp.  Stat. 
3016,  §  0704),  §  11  (k),  giving  authority 
to  that  board  to  grant  by  special  permit  to 
national  banks  applying  therefor,  when  not 
in  contravention  of  state  or  local  law,  the 
right  to  act  as  trustee,  executor,  adminis* 
trator,  or  registrar  of  stocks  and  bonds, 
under  such  rules  and  regulations  as  the 
board  may  prescribe. 

[For  other  cases,  see  Constitatlooal  Law,  IIL 
b,  3,  in  Digest  Sap.  Ct  IOCS.] 

Courts  —  conflicting  jurisdiction  ^  quo 
warranto  — -  national  bank. 

3.  The  institution  by  a  state  attorney 
general  in  a  state  court  of  the  proceeding  in 
the  nature  of  quo  warranto  to  test  the  au- 
thority of  a  national  bank,  under  the  Act  of 
December  23,  1013  (38  Stat,  at  L.  262,  chap. 
6,  Comp.  Stat.  1916,  §  0704),  §  11  (k),  to 
act  as  trustee,  executor,  administrator,  or 
registrar  of  stocks  and  bonds,  was  implied- 
ly if  not  expressly  authorized  by  the  pro- 
visions of  that  section  giving  such  power 
only  "when  not  in  contravention  of  state  or 
local  law,"  and  of  the  Act  of  June  3,  1864 
(13  Stat,  at  L.  116,  chap.  106),  §  57,  mak- 
ing controversies  concerning  national  banks 
cognizable  in  state  courts. 
[Fur  other  cases,  see  Courts,  VI.  b;  Qao  War- 
ranto, in  Digest  Sup.  Ct  1908.] 

[No.  764.] 

Argued  March  22  and  23,  1017.     Decided 

June  11,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judg- 
ment which,  in  a  proceeding  in  the  nature 
of  quo  warranto,  held  that  a  national 
bank  could  not  be  clothed  with  power  by 
the  Federal  Reserve  Board  to  act  as  trus- 
tee, executor,  administrator,  or  registrar 
of  stocks  and  bonds.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  —  Mich.  — ,  159 
N.  W.  335. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  8.  Olark  argued  the  cause, 
and,  with  Mr.  H.  M.  Gillett,  filed  a  brief 
for  plaintiff  in  error: 

The  Federal  Reserve  Act  was  within 
the  implied  powers  of  Cong^'oss. 

M'Culloeh  V.  Maryland,  4  Wheat  316, 
4  L.  ed.  579;  Farmers'  &  M.  Nat.  Bank  v. 
Dearing,  91  U.  S.  29,  23  L.  ed.  196;  Eas- 
ton  V.  Iowa,  188  U.  S.  220,  47  L.  ed.  452, 
23  Sup.  Ct.  Rep.  288, 12  Am.  Crim.  Rep. 
522;  Stewart  v.  Kahn  (Stewart  v.  Bloom) 
11  WaU.  493,  507,  20  L.  ed.  176,  179; 
Juilliard  v.  Greenman,  110  U.  S.  421,  28 
L.  ed.  204,  4  Sup.  Ct.  Rep.  122;  Legal 
Tender  Cases,  12  Wall.  457,  20  L.  ed. 
287;  Dooley  v.  Smith,  13  Wall.  604,  20 
L.  ed.  547;  Ex  parte  Yarbrough,  110  U. 
S.  651,  658,  28  L.  ed.  274,  276,  4  Sup.  Ct. 
78  12S^ 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  TEtit, 


Rep.  152;  Luxton  v.  North  River  Bridge 
Co.  153  U.  S.  529,  38  L.  ed.  810,  14  Sup. 
Ct.  Rep.  891;  United  States  v.  Gettysburg 
Electric  R.  Co.  160  U.  S.  668,  681,  40  L. 
ed.  576,  577,  16  Sup.  Ct.  Rep.  427;  WU- 
son  V.  Shaw,  204  U.  S.  24,  61  L.  ed.  351, 
27  Sup.  Ct.  Rep.  233;  United  States  v. 
Fisher,  2  Craneh,  358,  396,  2  L.  ed.  304, 
316;  Martin  v.  Hunter,  1  Wheat.  304,  326, 
327,  4  L.  ed.  97, 102, 103;  Re  Rapier,  143 
U.  S.  110,  134,  36  L.  ed.  93,  102,  12  Sup. 
Ct.  Rep.  374;  Logan  v.  United  States,  144 
U.  S.  263,  283,  36  L.  ed.  429,  435,  12 
Sup.  Ct.  Rep.  617;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
471,  38  L.  ed.  1047,  1055,  4  Inters.  Com. 
Rep.  545,  14  Sup.  Ct.  Rep.  1125;  Boske 
V.  Comingore,  177  U.  S.  459,  468,  469,  44 
L.  ed.  846,  850,  20  Sup.  Ct.  Rep.  701; 
Lottery  Case  (Champion  v.  Ames)  188  U. 
S.  321,  355,  47  L.  ed.  492,  660,  23  Sup. 
Ct  Rep.  321,  13  Am.  Crim.  Rep.  561; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  336,  48  L.  ed.  679,  699,  24 
Sup.  Ct.  Rep.  430;  McCray  v.  United 
States,  195  U.  S.  27,  55,  56,  49  L.  ed. 
78,  95,  96,  24  Sup.  Ct.  Rep.  769,  1  Ann. 
Cas.  661;  Hipolite  Egg  Co.  v.  United 
States,  220  U.  S.  45,  58,  55  L.  ed.  364, 
368,  31  Sup.  Ct.  Rep.  364 ;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  175,  176,  55  L. 
ed.  380,  423,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas  1912B,  1312;  McDermott  v.  Wiscon- 
sin, 228  U.  S.  115, 128,  67  L.  ed.  754,  764, 
47  LJl.A.(N.S.)  984,  33  Sup.  Ct.  Rep. 
431,  Ann.  Cas.  1915A,  39. 

The  term  "moneyed  corporation"  has 
long  been  used  to  denote  corpoi'ations 
which  deal  in  money  and  in  the  business 
of  lending  money.  Trust  companies  have 
been  held  to  be  moneyed  corporations. 

Piatt  V.  Wilmot,  193  U.  S.  602,  48  L. 
ed.  809,  24  Sup.  Ct.  Rep.  542. 

As  soon  as  any  one  of  the  implied  pow- 
ers of  Congress  is  defined  and  confirmed 
by  the  decisions  of  this  court,  it  becomes 
in  effect  an  express  power. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  860,  861,  6  L.  ed. 
204,  230,  233. 

Every  reasonable  presumption  must  be 
indulged  in  favor  of  the  validity  of  an 
act  of  Congress. 

United  States  v.  Harris,  106  U.  S.  629, 
636,  27  L.  ed.  290,  292,  1  Sup.  Ct.  Rep. 
601;  United  States  v.  Gettvsburg  Elec- 
tric R.  Co.  160  U.  S.  668,  681,  40  L.  ed. 
676,  581,  16  Sup.  Ct.  Rep.  427 ;  Boske  v. 
Comingore,  177  U.  S.  459,  470,  44  L.  ed. 
846,  850,  20  Sup.  Ct.  Rep.  701;  Fairbank 
V.  United  States,  181  U.  S.  283,  285,  45 
L.  ed.  862,  863,  21  Sup.  Ct.  Rep.  648,  16 
Am.  Crim.  Rep.  135:  Sweet  v.  Rechel,  159 
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U.  S.  380,  392,  393,  40  L.  ed.  188,  193, 
194,  16  Sup.  Ct.  Rep.  43;  KnozviUe  v. 
Knoxville  Water  Co.  212  U.  S.  1,  8,  53  L. 
ed.  371,  378,  29  Sup.  Ct.  Rep.  148. 

There  is  no  such  necessary  dissimilarity 
between  the  business  of  trust  companies 
and  the  business  of  national  banks  as  to 
make  the  act  of  Congress  in  conferring 
upon  the  latter  some  or  all  of  the  func- 
tions of  the  former  unconstitutional. 

Bank  for  Savings  v.  The  Collector 
(Bank  for  Savings  v.  Field)  3  Wall.  495, 
18  L.  ed.  207;  Oulton  v.  German  ft  L. 
Sav.  Soc.  17  WalL  109,  21  L.  ed  618; 
Engel  V.  O'Malley,  219  U.  S.  128,  136^ 
65  L.  ed.  128, 136,  31  Sup.  Ct.  Rep.  190; 
MacLaren  v.  State,  141  Wis.  677,  135 
Am.  St.  Rep.  66, 124  N.  W.  667, 18  Ann. 
Cas.  826;  Western  Invest.  Bkg.  Co.  v. 
Murray,  6  Ariz.  216,  66  Pac.  728. 

There  is,  of  course,  a  well-recognixed 
distinction  between  the  delegation  of  leg- 
islative authority  as  such  and  the  delega- 
tion of  discreticmary  administrative  pow- 
ers. The  decisions  upholding  this  distinc- 
tion may  be  roughly  divided  itato  two 
classes: 

(1)  Decisions  which  involve  the  ddega- 
tion  of  discretion  in  respect  to  the  ascer- 
tainment of  the  contingencies  upon  which 
an  act  shall  take  effect,  or  the  decision 
of  questions  of  administrative  detail. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
424,  4  L.  ed.  579,  605;  MiUer  v.  New 
York,  109  U.  S.  386,  27  L.  ed.  971,  3  Sup. 
Ct.  Rep.  228;  Stone  v.  Farmers'  Loan  & 
T.  Co.  110  U.  S.  307,  29  L.  ed.  636,  6 
Sup.  Ct.  Rep.  334,  388,  1191;  Interstate 
Commerce  Commission  v.  Illiiiois  C.  R. 
Co.  216  U.  S.  452,  64  L.  ed.  280,  30  Sup. 
Ct.  Rep.  155;  Interstate  Commerce  Com- 
mission V.  Chicago,  B.  I.  ft  P.  B.  Co.  218 
U.  S.  88,  64  L.  ed.  946,  30  Sup.  Ct.  Rep. 
661;  Oregon  R.  &  Nav.  Co.  v.  Campbell, 
230  U.  S.  626,  67  L.  ed.  1604,  33  Sup.  Ct. 
Rep.  1026,  affirming  173  Fed.  967;  Mar- 
shaU  Field  &  Co.  v.  Clark,  143  U.  S.  649, 
36  L.  ed.  294, 12  Sup.  Ct.  Rep.  496;  Fall- 
brook  Irrig.  Dist.  V.  Bradley,  164  U.  8. 
112,  178,  41  L.  ed.  369,  396,  17  Sup.  Ct. 
Rep.  66 ;  Re  KoUock,  165  U.  S.  626,  636, 
637,  41  L.  ed.  813,  816,  817,  17  Sup.  Ct 
Rep.  444;  Consolidated  Coal  Co.  v.  lUi- 
nois,  185  U.  S.  203,  *M0,  211,  46  L.  ed. 
872,  877,  22  Sup.  Ct.  Kep.  616 ;  Buttfield 
V.  Stranahan,  192  U.  S.  470,  496,  48  L.  ed. 
525,  535,  24  Sup.  Ct.  Rep.  349;  Union 
Bridge  Co.  v.  United  States,  204  U.  S. 
364,  387,  61  L.  ed.  623,  634,  27  Sup.  Ct 
Rep.  367;  Michigan  C.  R.  Co.  v.  Powers, 
201  U.  S.  245,  60  L.  ed.  744,  26  Sup.  Ct. 
Rep.  459 ;  Red  "C"  Oil  Mfg.  Co.  v.  Board 
of  Agriculture,  222  U.  S.  380,  394,  66  L. 
ed.  240,  245,  32  Sup.  Ct.  Rep.  152;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  210 
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U.  S.  281,  287,  52  L.  ed.  1061,  1064,  28 
Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464; 
United  States  v.  Griraaud,  220  U.  S.  506, 
517,  56  L.  ed.  563,  567,  31  Sop.  Ct.  Rep. 
480. 

(2)  Decisions  which  involve  the  cre- 
ation of  boards  or  commissions  author- 
ized to  issue  licenses  and  permits,  or 
otherwise  to  select  the  individuals  qual- 
ified or  permitted  to  carry  on  a  business 
regulated  by  general  statute. 

Davis  V.  Massachusetts,  167  U.  S.  43, 
48,  42  L.  ed.  71, 72, 17  Sup.  Ct.  Rep.  731 ; 
Reetx  V.  Michigan,  188  U.  S.  505,  47  L. 
ed.  563,  23  Sup.  Ct.  Rep.  390;  Engel  v. 
O'Malley,  219  U.  S.  128,  137,  55  L.  ed. 
128, 136,  31  Snp.  Ct.  Rep.  190 ;  Bradley  v. 
Richmond,  227  U.  S.  477,  482,  57  L.  ed. 
603,  605,  33  Sup.  Ct.  Rep.  318 ;  Fischer  v. 
St  Louis,  194  U.  S.  361,  372,  48  L.  ed. 
1018,  1024,  24  Sup.  Ct.  Rep.  673;  New 
York  ex  rel.  lieberman  v.  Van  De  Carr, 
199  U.  S.  552,  562,  60  L.  ed.  305,  310, 
26  Sup.  Ct  Rep.  144. 

The  supreme  court  of  Illinois,  even 
while  holding  §  11  (k)  void  as  beyond  the 
constitutional  powers  of  Congress,  held 
that  it  could  not  be  invalidated  as  involv- 
ing the  unlawful  delegation  of  legislative 
powers. 

People  ex  rel.  First  Nat.  Bank  v.  Brady, 
271  HI.  100,  LJI.A.  — ,  — ,  110  N.  E.  864. 

Mr.  W.  0.  Elliott  also  argued  the 
cause  for  plaintiff  in  error. 

Messrs.  Henry  M.  Oampbell  and  John 
O.  Johnson  argued  the  cause  and  filed 
a  brief  for  defendant  in  error: 

The  United  States  government  is  one 
of  limited  powers,  and  Congress  possesses 
only  such  powers  as  are  expressly  enumer- 
ated and  such  incidental  or  implied  pow- 
ers as  are  necessary  to  give  effect  to  the 
powers  express! V  conferred  upon  it. 

M'Culloch  V.  Maryland,  4  Wheat  316, 
4  L.  ed.  579 ;  Martin  v.  Hunter,  1  Wheat. 
304,  4  L.  ed.  97 ;  United  States  v.  Hams, 
106  U.  S.  635,  27  L.  ed.  292,  1  Sup.  Ct. 
Rep.  601 ;  Kansas  v.  Colorado,  206  U.  S. 
46,  82,  87,  51  L.  ed.  956,  968,  970,  27  Sup. 
Ct.  Rep.  655. 

The  Federal  Constitution  does  not  ex- 
pressly authorize  Congress  to  create  cor- 
porations for  any  purposes.  Congress 
has,  however,  implied  authority  to  create 
them,  as  an  appropriate  means  of  execut- 
ing powers  of  government  expressly 
granted.  Beyond  this  the  authority  does 
not  extend. 

M'Culloch  V.  Maryland,  4  Wheat.  377, 

379,  4  L.  ed.  594,  595;  Osbom  v.  Bank 

of  United  States,  9  Wheat  738,  6  L.  ed. 

204;  Farmers'  ft  M.  Nat.  Bank  v.  Dear- 

ing,  91  U.  S.  29,  23  L.  ed.  196;  Davis  v. 
01  Ii.  ed. 


f  Elmira  Sav.  Bank,  161  U.  S.  283,  40  L. 
ed.  701,  16  Sup.  Ct.  Rep.  502;  Luxton  v. 
North  River  Bridge  Co.  153  U.  S.  529, 
38  L.  ed.  810,  14  Sup.  Ct  Rep.  891 ;  Mc- 
Clellan  v.  Chipman,  164  U.  S.  357,  41  L. 
ed.  466,  17  Sup.  Ct.  Rep.  85. 

Congress  can  only  confer  upon  national 
banks  such  additional  powers  as  are  prop- 
erly incidental  to  the  exercise  of  their 
functions  as  agencies  of  the  Federal  gov- 
ernment and  necessary  for  that  purpose. 

United  States  v.  Harris,  106  U.  S.  636, 
27  L.  ed.  292,  1  Sup.  Ct.  Rep.  601. 

Trust  companies  are  not  instrumentali- 
ties of  the  Federal  government;  their 
functions  are  purely  private,  and  they  are, 
therefore,  subject  to  the  exclusive  juris- 
diction and  control  of  the  state. 

Mercantile  Bank  v.  New  York,  121  U. 
S.  159,  30  L.  ed.  903,  7  Sup.  Ct.  Rep. 
826;  Jenkins  v.  Neff,  186  U.  S.  237,  46 
L.  ed.  1143,  22  Sup.  Ct.  Rep.  905. 

A  state  has  exclusive  jurisdiction  and 
authority  over  persons  and  property  with- 
in its  borders. 

Pennoyer  v.  Neff,  95  U.  S.  722,  24  L. 
ed.  568 ;  Overby  v.  Gordon,  177  U.  S.  214, 
222,  44  L.  ed.  741,  744,  20  Sup.  Ct.  Rep. 
603 ;  Brown  v.  Fletcher,  210  U.  S.  82,  89, 
52  L.  ed.  960,  970,  28  Sup.  Ct.  Rep.  702 ; 
United  States  v.  Fox,  94  U.  S.  320,  24  L. 
ed.  192 ;  Michigan  Trust  Co.  v.  Ferry,  228 
U.  S.  353,  57  L.  ed.  874,  33  Sup.  Ct.  Rep. 
550 ;  Dickinson  v.  Seaver,  44  Mich.  624,  7 
N.  W.  182;  Lafferty  v.  People's  Sav. 
Bank,  76  Mich.  35,  43  N.  W.  34;  Amer- 
ican Missionary  Asso.  v.  Hall,  138  Mich. 
247,  101  N.  W.  535. 

The  state,  having  exclusive  jurisdiction 
over  all  of  the  subjects  included  in  the 
section  under  consideration,  has  expressly 
asserted  its  authority  over  each  of  them. 

Dickinson  v.  Seaver,  44  Mich.  624,  7 
N.  W.  182;  Lafferty  v.  People's  Sav. 
Bank,  76  Mich.  35,  43  N.  W.  34;  Ameri- 
can Missionary  Asso.  v.  Hall,  138  Mich. 
247,  101  N.  W.  535;  Brown  v.  Fletcher, 
146  Mich.  401,  15  L.R.A.(N.S.)  632,  123 
Am.  St.  Rep.  233,  109  N.  W.  686,  210 
U.  S.  82-89,  52  L.  ed.  966-970,  28  Sup. 
Ct.  Rep.  702. 

There  are  no  laws  which  national  banks, 
upon  which  these  fiduciary  powers  may  be 
conferred,  can  be  compelled  to  obey  in 
the  administration  of  them. 

Osbom  V.  Bank  of  United  States,  9 
Wheat  823,  6  L.  ed.  224;  First  Nat.  Bank 
V.  Converse,  200  U.  S.  438,  50  L.  ed.  542, 
26  Sup.  Ct  Rep.  306;  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
ed.  198, 17  Sup.  Ct  Rep.  831 ;  Easton  y. 
Iowa,  188  U.  S.  229, 47  L.  ed.  456, 23  Sup. 
Ct  Rep.  288,  12  Am.  Crim.  Rep.  522; 
Christopher  v.  Norvell,  201  U.  S.  225.  M) 
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Jm  td.  736,  26  Snp.  Ct.  Rep.  502,  5  Ann. 
Cas.  740;  Tates  v.  Jones  Nat.  Bank,  206 
U.  S.  178,  51  L.  ed.  1014,  27  Sup.  Ct. 
Rep.  638;  People  v.  Fonda,  62  Mich.  401, 
29  N.  W.  26. 

Legislative  powers  cannot  be  delegated. 

Cooley,  Const  Lim.  6th  ed.  137;  Mar- 
shall Field  &  Co.  v.  Clark,  143  U.  S.  694, 
36  L.  ed.  310, 12  Sap.  Ct.  Rep.  495;  Con- 
soUdated  Coal  Co.  v.  Illinois,  185  U.  S. 
210,  46  L.  ed.  877,  22  Sup.  Ct.  Rep.  616; 
Buttfield  ▼.  Stranahan,  192  U.  S.  470,  48 
L.  ed.  625,  24  Sup.  Ct  Rep.  349;  Union 
Bridge  Co.  v.  United  States,  204  U.  S. 
364,  385,  51  L.  ed.  523,  533,  27  Sup.  Ct. 
Rep  1^7 ;  United  States  y.  Grimaud,  220 
U.  S.  506,  55  L.  ed.  563,  31  Sup.  Ct  Rep. 
480;  Red  "C"  Oil  Co.  v.  Board  of  Agri- 
culture, 222  U.  S.  394,  56  L.  ed.  245,  32 
Sup.  Ct.  Rep.  152;  Interstate  Commerce 
Commission  v.  (Goodrich  Transit  Co.  224 
U.  S.  214,  56  L.  ed.  738,  32  Sup.  Ct.  Rep. 
436;  Cincinnati,  W.  &  Z.  R.  Co.  v.  Clinton 
County,  1  Ohio  St  88;  State  v.  Great 
Northern  R.  Co.  100  Minn.  445, 10  LJtA. 
(N.S.)  250,  111  N.  W.  289;  King  v.  Con- 
cordia F.  Ins.  Co.  140  Mich.  267,  103  N. 
W.  616,  6  Ann.  Cas.  87. 

The  Federal  Reserve  Board  exercises 
legislative  power  when  it  grants  to  a  na- 
tional bank,  by  special  permit,  the  right 
to  act  as  trust^,  etc 

Marshall  Field  &  Co.  v.  Clark,  143  U. 
S.  694,  36  L.  ed.  310,  12  Sup.  Ct.  Rep. 
495;  United  States  v.  Grimaud,  220  U.  S. 
520,  55  L.  ed.  569,  31  Sup.  Ct.  Rep.  480. 

Solicitor  General  Davis  argued  the 
cause,  and,  with  Messrs.  Joseph  P.  Cot- 
ton and  Milton  C.  Elliott,  filed  a  brief 
as  amici  curias  for  the  United  States  by 
leave  of  court: 

A  state  court  is  without  jurisdiction  to 
enjoin  the  operation  of  a  Federal  agency. 

Ableman  v.  Booth,  21  How.  606,  16  L. 
ed.  169;  State  v.  Curtis,  35  Conn.  374,  95 
Am.  Dec.  263;  Tarble's  Case,  13  Wall 
397,  20  L.  ed.  597;  Van  Reed  v.  People's 
Nat.  Bank,  198  U.  S.  554,  557,  49  L.  ed. 
1161, 1162,  25  Sup.  Ct  Rep.  775,  3  Ann. 
Cas.  1154. 

Every  intendment  is  in  support  of  the 
constitutionality  of  the  act  The  courts 
invariably  hold  that  an  act  of  Congress  is 
constitutional  unless  its  repugnancy  to  the 
Constitution  is  clearly  apparent. 

Buttfield  V.  Stranahan,  192  U.  S.  470, 
492,  48  L.  ed.  525,  534,  24  Sup.  Ct  Rep. 
349. 

Congress  has  the  power  to  incorporate 
banking  associations  to  be  used  as  instru- 
mentalities of  the  government  in  the  con- 
duct of  its  fiscal  affairs.  | 

Easton  v.  Iowa,  188  U.  S.  220,  229,  47 


L.  ed.  452,  456,  23  Sup.  Ct  Rep.  288, 12 
Am.  Crim.  Rep.  522;  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,  401,  4  L.  ed.  579,  600; 
Osbom  V.  United  States  Bank,  9  Wheat 
738,  861,  6  L.  ed.  204,  233;  Slaughter- 
House  Cases,  16  Wall  36,  64,  21  L.  ed. 
394,  404;  Legal  Tender  Case,  110  U.  S. 
421,  445,  28  L.  ed.  204,  213,  4  Sup.  Ct 
Rep.  122;  Luzton  v.  North  River  Bridge 
Co.  153  U.  S.  525,  529,  38  L.  ed.  808, 
810,  14  Sup.  Ct  Rep.  891;  Christopher 
V.  Norvell,  201  U.  S.  216,  226,  50  L.  ed. 
732,  736,  26  Snp.  Ct  Rep.  502,  5  Ann. 
Cas.  740;  Wilson  v.  Shaw,  204  U.  S.  24, 
34,  51  L.  ed.  351,  357,  27  Sup.  Ct  Rep. 
233;  Robinson  v.  Turrentine,  59  Fed.  555; 
DoUey  v.  Abilene  Nat  Bank,  179  Fed. 
465;  Larabee  v.  Dolley,  175  Fed.  392; 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  551, 
19  L.  ed.  482,  488;  Mercantile  Trust  Co. 
V.  Texas  &  P.  R.  Co.  216  Fed.  231;  Eas- 
ton y.  Iowa,  188  U.  S.  220,  229,  47  L.  ed. 
452,  456,  23  Sup.  Ct  Rep.  288,  12  Am. 
Crim.  Rep.  522;  Farmers'  &  M.  Nat 
Bank  v.  Dearing,  91  U.  S.  29,  33,  23  L. 
ed.  196, 198. 

The  powers  granted  to  such  an  aaBoda- 
tion  may  be  either  public  or  private  in  na- 
ture. 

Osbom  y.  Bank  of  United  States,  9 
Wheat.  860,  865,  6  L.  ed.  233,  234 

These  powers,  though  private  in  mature, 
need  not  be  even  incidental  to  the  conduct 
of  the  government's  fiscal  affairs.  It  is 
sufficient  if  they  are  necessary  to  the  suc- 
cessful operation  of  the  bank.  The  char- 
acter of  the  powers  and  the  degree  of  their 
necessity  are  matters  of  leg^ative  dis- 
cretion. 

Easton  v.  Iowa,  188  U.  S.  220,  238,  47 
L.  ed.  452,  459,  23  Sup.  Ct  Rep.  28,  12 
Am.  Crim.  Rep.  522;  Osbom  v.  Bank  of 
United  States,  9  Wheat  860,  861,  864,  6 
L.  ed.  233,  234. 

Experience  has  demonstrated  that  while 
the  National  Bank  Act  provided  a  uniform 
and  stable  currency  sj^stem,  it  lacked  elas- 
ticity and  was  otherwise  defective. 

Holdsworth,  Money  ft  Bkg.  pp.  330, 
331;  Paine,  Nat  B^.  Laws,  7th  ed.  p. 
18. 

The  section  is  not  a  delegation  of  legis- 
lative authority.  The  Federal  Reserve 
Board  is  not  empowered  to  permit  any  na- 
tional bank  to  exercise  any  fiduciary  pow- 
er not  enumerated  in  §  11  (k).  Its  power 
is  administrative,  not  legislative. 

Mutual  Film  Corp.  v.  Industrial  Com- 
mission, 236  U.  S.  230,  59  L.  ed.  552,  35 
Sup.  Ct  Rep.  387,  Ann.  Cas.  1916C.  296; 
People  ex  rel.  First  Nat.  Bank  v.  Brady, 
271  III.  100,  L.R.A.— ,— ,  110  N.  E.  864; 
United  States  v.  Grimaud,  220  U.  S.  506, 
55  L.  ed.  563,  31  Sup.  Ct  Rep.  480. 
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Mr.  Chief  Justice  White  deliyered  the 
opinion  of  the  court: 

We  are  of  opinion  that  the  procedure 
resorted  to  was  appropriate  and  that  the 
state  court  was  competent  to  administer 
relief,  but  we  postpone  stating  our  reasons 
on  tbe  subject  until  the  merits  have  been 
passed  ni>on. 

Tho  court  below  held  that  an  act  of  Con- 
gress conferring  on  national  banks  addi- 
tional powers  was  in  excess  of  the  author- 
ity of  Cfingress,  and  was  hence  repugnant 
to  tlic  Coni-titution.  —  Mich.  — ,  159  N. 
W.  333.  The  correctness  of  this  conclu- 
sion is  in  substance  the  sole  question  for 
decision  on  the  merits. 

Although  the  powers  given  were  new, 
the  principles  involved  in  the  right  to  con- 
fer them  were  long  since  considered  and 
defined  in  adjudged  cases.  We  shall  first 
consider  the  leading  of  such  cases  and 
then,  after  stating  this  case,  determine 
whether  they  are  controlling,  causing  the 
subject  not  to  be  open  for  original  con- 
sideration. 

In  M'Culloch  V.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579,  the  bank  liad  been  in- 
corporated by  Congress  with  powers  to 
transact  business  of  both  a  governmental 
and  of  a  private  character.  The  ques- 
tion which  was  decided  was  the  authority 
of  Congress  to  grant  such  charter.  With- 
out undertaking  [419]  to  restate  the 
opinion  of  Mr.  Chief  Justice  Marshall, 
it  suffices  for  the  purpose  of  the  matter 
now  before  us  to  say  that  it  was 
held  that  although  Congress  was  not 
expressly  given  the  power  to  confer  the 
charter,  authority  to  do  so  was  to  be 
implied  as  appropriate  to  carry  out 
the  powers  expressly  given.  In  reach- 
ing this  conclusion  it  was  further  de- 
cided that  to  recognize  the  existence  of  the 
implied  power  was  not  at  all  in  conflict 
with  article  I.,  §  8,  clause  18  of  the  Con- 
stitution, providing  that  Congress  should 
have  power  "to  m^e  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,"  since 
that  provision  did  not  confine  the  implied 
authority  to  things  which  were  indispen- 
sably necessary,  but,  on  the  contrary,  gave 
lei^islative  power  to  adopt  every  appro- 
priate means  to  give  effect  to  the  powers 
expressly  given.  In  terms  it  was  pointed 
out  that  this  broad  authority  was  not 
stereotyped  as  of  any  particular  time,  but 
endured,  thus  furnishing  a  perpetual  and 
living  sanction  to  the  Icirislative  authority 
within  the  limits  of  a  just  discretion,  en- 
abling it  to  take  into  consideration  the 
changing  wants  and  demands  of  society 
and  to  adopt  provisions  appropriate  to ' 
meet  every  situation  which  it  was  deemed 
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required  to  be  provided  for.  In  fact,  the 
rulings  which  we  have  stated  were  all 
summed  up  in  the  following  passagei 
which  ever  since  has  been  one  of  the  prin- 
cipal tests  by  which  to  determine  the  scope 
of  the  implied  power  of  Congress  over 
subjects  committed  to  its  legii^tive  au- 
thority : 

"We  admit,  as  all  must  admit,  that  the 
powers  of  the  government  are  liniitedi  and 
that  its  limits  are  not  to  be  transcended. 
But  we  think  the  soond  construction  of  the 
Constitution  must  allow  to  the  national 
legislature  that  discretion,  with  respect  to 
the  means  by  which  tbe  powers  it  confers 
are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the  high 
duties  assigned  to  it,  in  the  manner  most 
beneficial  to  the  people.  Let  the  [420] 
end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all 
means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are 
not  prohibited,  bat  consist  with  the  let- 
ter and  spirit  of  the  Constitntion,  are 
constitutional.''  p.  421. 

In  Osbom  v.  Bank  of  United  States,  9 
Wheat.  738,  6  L.  ed.  204,  where  substan- 
tially the  subject  was  presented  in  the 
same  form  in  which  it  bad  been  passed 
upon  in  M'Culloch  v.  Maryland,  yielding 
to  the  request  of  counsel,  the  whole  sub- 
ject was  re-examined  and  the  previous 
doctrines  restated  and  upheld.  Consider- 
ing more  fully,  however,  the  question  of 
the  possession  by  tbe  corporation  of  pri- 
vate powers  associated  with  its  public  au- 
thority, and  meeting  the  contention  that 
the  two  were  separable,  and  the  one,  the 
public  power,  should  be  treated  as  within, 
and  the  other,  the  private,  as  without,  the 
implied  power  of  Congress,  it  was  ex- 
pressly held  that  the  authority  of  Con- 
gress was  to  be  ascertained  by  consider- 
ing the  bank  as  an  entity  possessing  the 
rights  and  powers  conferred  upon  it,  and 
that  the  lawful  power  to  create  the  bank 
and  give  it  the  attributes  which  were 
deemed  essential  could  not  be  rendered 
unavailing  by  detaching  particular  powers 
and  considering  them  isolatedly,  and  thus 
destroy  the  efficacy  of  tbe  bank  as  a  na- 
tional instrument.  Tbe  ruling  in  effect 
was  that  although  a  particular  character 
of  business  might  not  be,  when  belatedly 
considered,  within  the  implied  power  of 
Congress,  if  such  business  was  appropri- 
ate or  relevant  to  the  banking  business, 
tbe  implied  power  was  to  be  tested  by 
tbe  right  to  create  the  bank  and  the  au- 
thority to  attach  to  it  that  which  was  rele- 
vant, in  the  judguicnt  of  Congress,  to 
nmke  the  business  of  the  bank  successful. 
It  was  said:    '^Congress  was  of  opinion 
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that  these  faculties  were  necessary,  to 
enable  the  bank  to  perform  the  services 
which  are  exacted  from  it,  and  for  which 
it  was  created.  This  was  certainly  a  ques- 
tion proper  for  the  consideration  of  the 
national  legislature.''    p.  864. 

[421]  As  the  doctrines  thus  announced 
have  been  reiterated  in  a  multitude  of  ju- 
dicial decisions,  and  have  been  undeviat- 
ingly  applied  in  legislative,  and  enforced 
in  administrative,  action,  we  come  at  once 
to  state  the  case  before  us  to  see  whether 
such  doctrines  dispose,  without  more,  as 
a  mere  question  of  authority,  of  the  sub- 
ject under  consideration. 

Section  11  (k)  of  the  Act  of  Congress 
approved  December  23,  1913,  establishing 
the  Federal  Reserve  Board  (38  Stat,  at 
L.  251,  262,  chap.  6,  Comp.  Stat.  1916, 
§§  9785,  9794),  gives  to  that  board  au- 
thority "to  grant  by  special  permit  to  na- 
tional banks  applying  therefor,  when  not 
in  contravention  of  state  or  local  law,  the 
right  to  act  as  trustee,  executor,  adminis- 
trator, or  registrar  of  stoi*ks  and  bonds 
under  such  rules  and  regulations  as  the 
said  board  may  prescribe.'' 

The  First  National  Bank  of  Bay  City, 
having  obtained  the  certiftcate  required, 
began  the  exercise  of  the  powers  stated. 
Thereupon  certain  trust  companies 
which,  under  the  laws  of  Michigan,  had 
the  authority  to  do  the  same  charac- 
ter of  business,  petitioned  the  attorney 
general  of  the  state  to  test  the  right 
of  the  national  bank  to  use  the  func- 
tions, on  the  ground  that  its  doing  so 
was  contrary  to  the  laws  of  the  state 
of  Michigan,  and  that  the  action  of  the 
Federal  Reserve  Board,  purporting  to 
give  authority,  was  in  contravention 
of  the  Constitution  of  the  United  States. 
The  attorney  general  then,  on  the 
relation  of  the  trust  companies,  com- 
menced in  the  supreme  court  of  the  state 
a  proceeding  in  the  nature  of  quo  war- 
ranto to  test  the  right  of  the  corporation 
to  exercise  the  functions.  The  bank,  in 
defense,  fully  stated  its  Federal  charter, 
the  rights  given  by  the  act  of  Congress, 
and  the  action  of  the  Federal  Reserve 
Board  taken  thereunder.  The  attorney 
general  demurred  to  this  defense,  first,  be- 
cause Congress  had  no  power  to  confer 
the  authority  which  was  called  in  ques- 
tion; second,  because  if  it  had  the  power, 
it  was  without  right  to  delegate  to  the 
Reserve  Board  the  determination  [422] 
of  when  it  should  be  used;  and  third,  be- 
cause the  exercise  of  the  powers  was  in 
contravention  of  the  laws  and  authority 
of  the   state,   and   the   Reserve   Board, 
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therefore,  under  the  aet,  had  no  power  to 
grant  the  certificate. 

The  case  was  heard  by  the  full  court. 
In  an  opinion  of  one  judge,  which,  it 
would  seem,  was  written  before  the  opin- 
ion of  the  court  was  prepared,  it  was 
elaborately  reasoned  that  the  exercise  by 
a  national  bank  of  the  functions  enumer- 
ated in  the  section  of  the  act  of  Congress 
under  consideration  would  be  contrary  to 
the  laws  of  the  state,  and  therefore  the 
Reserve  Board,  under  the  terms  of  the  act 
of  Congress,  had  no  power  to  authorize 
their  exertion.  The  opinion  of  the  court, 
however,  fully  examining  the  grounds  thus 
stated  and  disagreeing  with  them,  express- 
ly decided  that  corporations  were  author- 
ized by  the  state  law  to  perform  the  func- 
tions in  question,  and  that  the  mere  fact 
that  national  banks  were  Federal  corpo- 
rations did  not  render  them  unfit  to  as- 
sume and  perform  such  duties  under  the 
state  law,  because  the  mere  difference  ex- 
isting between  the  general  administrative 
rules  governing  national  banks  and  state 
corporations  afforded  no  ground  for  say- 
ing that  it  would  be  contrary  to  state  law 
for  national  banks  to  exert  the  powers  un- 
der consideration.  The  authority  con- 
ferred by  the  act  of  Congress  and  the 
rights  arising  from  the  certifica  /  from 
such  point  of  view  were  therefore  upheld. 
Looking  at  the  subject,  however,  from  a 
consideration  of  the  legislative  power  of 
Congress  in  tlie  light  of  the  decisions  in 
M'Culloch  V.  Maryland  and  Osbom  v. 
Bank  of  United  States,  and  recognizing 
that  it  had  been  settled  beyond  dispute 
that  Congress  had  power  to  oi^ganize 
banks  and  endow  them  with  functions 
both  of  a  public  and  private  character, 
and  m  the  assumed  further  light  of  the 
rule  that  every  reasonable  intendment 
must  be  indulged  in  in  favor  of  the  con- 
stitutionality of  a  legislative  power  exer- 
cised, it  was  yet  decided  that  Congress 
had  no  [423]  authority  to  confer  the 
powers  embraced  in  the  section  of  the 
act  under  consideration,  and  hence  that 
the  section  was  void.  The  court,  follow- 
ing its  reference  to  M'Culloch  v.  Mary- 
land and  Osbom  v.  Bank  of  United 
States,  and  to  passages  in  the  opinions 
in  those  cases,  upholding  the  rightful 
possession  by  the  bank  of  both  public 
functions  and  private  banking  attributes, 
stated  the  grounds  which  led  it  to  con- 
clude that  the  rulings  in  the  decided 
cases  were  distinguishable  and  therefore 
not  controlling.    It  said: 

'*But  in  the  reasoning  of  the  judges,  in 
the  opinions  to  which  I  have  referred,  I 
(ind,  I  think,  a  conclusive  argument  sup- 
porting the  proposition  that  Congress  has 
exceeded    its    constitutional    powers    in 
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granting  to  banks  the  right  to  act  as  trus- 
tees,  executors,  and  administrators.  If 
for  mere  profit  it  can  clothe  this  agency 
with  the  powers  enumerated,  it  can  give 
it  the  rights  of  a  trading  corporation,  or 
a  transportation  company,  or  both. 
There  is,  as  Judge  Marshall  points  oat,  a 
natural  connection  between  the  business 
of  banking  and  the  carrying  on  of  Federal 
fiscal  operations.  There  is  none,  appar- 
ently, between  snch  operations  and  the 
business  of  settling  estates,  or  acting  as 
the  trustee  of  bondholders.  This  l^ing 
so,  there  is  in  the  legislation  a  direct  in- 
vasion of  the  sovereignty  of  the  state 
which  controls  not  only  the  devolution  of 
estates  of  deceased  persons  and  the  eon- 
ducting  of  private  business  within  the 
state,  but  as  well  the  creation  of  corpo- 
rations and  the  qualifications  and  duties 
of  such  as  may  engage  in  the  business  of 
acting  as  trustees,  executors,  and  admin- 
istrators. Such  an  invasion  I  think  the 
court  may  declare  and  may  prevent  by  its 
order  operating  upon  the  offending 
agency."     [—  llfich.  — ,  159  N.  W.  339.] 

But  we  are  of  opinion  that  the  doctrine 
thus  announced  not  only  was  wholly  in- 
adequate to  distinguish  the  case  before  us 
from  the  rulings  in  M'Culloch  v.  Mary- 
land and  Osbom  v.  Bank  of  United  States, 
but,  on  the  contrary,  directly  oonfiicted 
with  what  was  decided  in  those  cases; 
that  is  to  say,  disregarded  [424]  their 
authority  so  as  to  cause  it  to  be  our  duty 
to  reverse  for  the  following  reasons: 

L  Because  the  opinion  of  the  court,  in- 
stead of  testing  the  existence  of  the  im- 
plied power  to  grant  the  particular  func- 
tions in  question  by  considering  the  bank 
as  created  by  Cong^'cas  as  an  entity,  with 
all  the  functions  and  attributes  conferred 
upon  it,  rested  the  determination  as  to 
such  power  upon  a  separation  of  the  par- 
ticular functions  from  the  other  attributes 
and  functions  of  the  bank,  and  ascertained 
the  existence  of  the  implied  authority  to 
confer  them  by  considering  them  as  seg- 
regated; that  is,  by  disregarding  their  re- 
lation to  the  bank  as  component  parts  of 
its  operations, — a  doctrine  which,  as  we 
have  seen,  was  in  the  most  express  terms 
held  to  be  unsound  in  both  of  the  cases. 

2.  Because  while,  in  the  premise  to  the 
reasoning,  the  right  of  Congress  was  fully 
recognized  to  exercise  its  legislative  judg- 
ment as  to  the  necessity  for  creating  the 
bank,  including  the  scope  and  character  of 
the  public  and  private  powers  which 
should  be  given  to  it,  in  application  the 
discretion  of  Congress  was  disregarded  or 
set  aside  by  exercising  judicial  discretion 
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it  was  relevant  or  appropriate  to  give  the 
bank  the  particular  functions  in  question. 

3.  Because  even  under  this  mistaken 
riew  the  conclusion  that  there  was  no 
ground  for  implying  the  power  in  Con- 
gress was  erroneous  because  it  was  based 
on  a  mistaken  standard,  since,  for  the  pur- 
pose of  testing  how  far  the  functions  in 
question  which  were  conferred  by  the  act 
of  Congress  on  the  bank  were  relevant 
to  its  business,  or  had  any  relation  to  dis- 
crimination by  state  legislation  against 
banks  created  by  Congress,  it  considered 
not  the  actual  situation,  that  is,  the  con- 
dition of  the  state  legislation,  but  an  imag- 
inary or  nonexisting  condition ;  that  is,  the 
assumption  that,  so  far  as  the  state  power 
was  concerned,  the  particular  functions 
were  in  the  state  enjoyed  [425]  only  by 
individuals  or  corporations  not  coming  at 
all,  actually  or  potentially,  in  competition 
with  national  banks.  And  the  far-reach- 
ing effect  of  this  error  becomes  manifest 
when  it  is  borne  in  mind  that,  plainly,  the 
particular  functions  enumerated  in  the 
statute  were  conferred  upon  national 
banks  because  of  the  fact  that  they  were 
enjoyed  as  the  result  of  state  legislation, 
by  state  corporations,  rivals  in  a  fi^ater 
or  less  degree  of  national  banks. 

4.  In  view  of  the  express  ruling  that  the 
enjoyment  of  the  powers  in  question  by 
the  national  bank  would  not  be  in  contra- 
vention of  the  state  law,  it  follows  that 
the  reference  of  the  court  below  to  the 
state  authority  over  the  particular  sub- 
jects which  the  statute  deals  with  must 
have  proceeded  upon  the  erroneous  as- 
sumption that,  because  a  particular 
function  was  subject  to  be  regulated  by 
the  *  state  law,  therefore  Congress  was 
without  power  to  give  a  national  bank 
the  right  to  carry  on  such  functions. 
But  if  this  be  what  the  statement 
signifies,  the  conflict  between  it  and 
the  rule  settled  in  M'CuUoch  v.  Mary- 
land and  Osbom  v.  Bank  of  United  States 
is  manifest.  What  those  cases  established 
was  that  although  a  business  was  of  a  pri- 
vate nature  and  subject  to  state  regula- 
tion, if  it  was  of  such  a  character  as  to 
cause  it  to  be  incidental  to  the  successful 
discharge  by  a  bank  chartered  by  Con- 
gress of  its  public  functions,  it  was  com- 
petent for  Congress  to  give  the  bank  the 
power  to  exercise  such  private  business  in 
co-operation  with  or  as  part  of  its  public 
authority.  Manifestly  this  excluded  the 
power  of  the  state  in  such  case,  although 
it  might  possess  in  a  general  sense  au- 
thority to  regulate  such  business,  to  use 
that  authority  to  prohibit  such  business 
from  being  united  by  Congress  with  the 
banking  function,  since  to  do  so  would  be 
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bat  the  exertion  of  state  authority  to  i)ro- 
hibit  Congress  from  exerting  a  power 
which,  under  the  Constitution,  it  had  a 
right  to  exercise.  From  this  it  must  also 
follow  that  even  although  a  business  be  of 
such  a  character  that  it  is  not  inherently 
considered  susceptible  of  [426]  being  in- 
cluded by  Congress  in  the  powers  con- 
ferred on  national  banks,  that  rule  would 
cease  to  apply-  if,  by  state  law,  state  bank- 
ing corporations,  trust  companies,  or  oth- 
ers which,  by  reason  of  their  business,  are 
rivals  or  quasi  rivals  of  national  banks, 
are  permitted  to  carry  on  such  business. 
This  must  be,  since  the  state  may  not  by 
legislation  create  a  condition  as  to  a  par- 
ticular business  which  would  bring  about 
actual  or  potential  competition  with  the 
business  of  national  banks,  and  at  the 
same  time  deny  the  power  of  Congress  to 
meet  such  created  condition  by  legislation 
appropriate  to  avoid  the  injury  which  oth- 
erwise would  be  suffered  by  the  national 
agency.  Of  coarse,  as  the  general  subject 
of  regulating  the  character  of  business 
just  referred  to  is  peculiarly  within  state 
administrative  control,  state  regulations 
for  the  conduct  of  such  business,  if  not 
discriminatory  or  so  unreasonable  as  to 
justify  the  conclusion  that  they  necessa- 
rily would  so  operate,  would  be  control- 
ling upon  banks  chartered  by  Congress 
when  they  came,  in  virtue  of  authority 
conferred  upon  them  by  Congress,  to 
exert  such  particular  powers.  And  these 
considerations  clearly  were  in  the  legis* 
lative  mind  when  it  enacted  the  statute 
in  question.  This  result  would  seem  to 
be  plain  when  it  is  observed  (a)  that 
the  statute  authorizes  the  exertion  of 
the  particular  functions  by  natix)nal 
banks  when  not  in  contravention  of  the 
state  law;  that  is,  where  the  right  to 
perform  them  is  expressly  g^ven  by  the 
state  law;  or,  what  is  equivalent,  is  de- 
ducible  from  the  state  law  because 
that  law  has  given  the  functions  to 
state  banks  or  corporations  whose  busi- 
ness in  a  greater  or  less  deg^ree  rivals  that 
of  national  banks,  thus  engendering  from 
the  state  law  itself  an  implication  of  au- 
thority in  Congress  to  do  as  to  national 
banks  that  which  the  state  law  has  done 
as  to  other  corporations;  and  (b)  that  the 
statute  subjects  the  right  to  exert  the  par- 
ticular functions  which  it  confers  on  na- 
tional banks  to  the  administrative  author- 
ity of  the  Reserve  Board,  giving  besides 
to  that  board  power  to  [427]  adopt  rules 
regulating  the  exercise  of  the  functions 
conferred,  thus  affording  the  means  of  co- 
ordinating the  functions  when  permitted 
to  be  discharged  by  national  banks  with 
Ihe  reasonable  and  nondiscriminating  pro- 
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visions  of  state  law  regulating  their  exer- 
cise as  to  state  corporations, — the  whole 
to  the  end  that  harmony  and  the  concord- 
ant exercise  of  the  national  and  state  pow- 
er might  result. 

Before  passing  to  the  question  of  pro- 
cedui'e  we  think  it  necessary  to  do  no  more 
than  sav  that  a  contention  which  was 
pressed  in  argument,  and  which  it  may  be 
was  indirectly  referred  to  in  the  opinion 
of  the  court  below,  that  the  authority 
given  by  the  section  to  the  Reserve  Board 
was  void  because  conferring  legislative 
power  on  that  board,  is  so  plainly  adverse- 
ly disposed  of  by  many  previous  adjudi- 
cations as  to  cause  it  to  be  necessary  only 
to  refer  to  them.  Marshall  Field  &  Co.  v. 
Clark,  143  U.  S.  649,  36  L.  ed.  294,  ]2 
Sup.  Ct.  Rep.  495;  Buttfield  v.  Strana- 
ban,  192  U.  S.  470,  48  L.  ed.  525,  24 
Sup.  Ct.  Rep.  349;  United  States  v.  Gri- 
maud,  220  U.  S.  506,  55  L.  ed.  563,  31 
Sup.  Ct.  Rep.  480;  Monongahela  Bridge 
Co.  V.  United  States,  216  U.  S.  177,  54  L. 
ed.  435,  30  Sup.  Ct.  Rep.  356;  Inter- 
mountain  Rate  Cases  (United  States  ▼. 
Atchison,  T.  &  S.  F.  R.  Co.)  234  U.  S. 
476,  58  L.  ed.  1408,  34  Sup.  Ct.  Rep.  986. 

The  question  of  the  competency  of  the 
procedure  and  the  right  to  administer  the 
remedy  sought  then  remains.  It  involves 
a  challenge  of  the  right  of  the  state  attor- 
ney general  to  resort  in  a  state  court  to 
proceedings  in  the  nature  of  quo  warranto 
to  test  the  power  of  the  corporation  io 
exert  the  particular  functions  given  by  the 
act  of  Congress  because  they  were  inher- 
ently Federal  in  character,  enjoyed  by  a 
Federal  corporation,  and  susceptible  only 
of  being  directly  tested  in  a  Federal  court. 
Support  for  the  challenge  in  argument 
is  rested  upon  Ableman  v.  Booth,  21  How. 
506, 16  L.  ed.  169 ;  Tarble's  Case,  13  Wall. 
397,  20  L.  ed.  597;  Van  Reed  v.  People's 
Nat.  Bank,  198  U.  S.  554,  557,  49  L.  ed. 
1161, 1162,  25  Sup.  Ct.  Rep.  775,  3  Ann. 
Cas.  1154 ;  State  ex  reL  "Wilcox  v.  Curtis, 
35  Conn.  374,  95  Am.  Dec.  263.  But, 
without  inquiring  into  the  merits  of  the 
doctrine  upon  which  the  proposition  rests, 
we  think  when  the  contention  is  tested  by 
a  consideration  of  the  subject-matter  of 
this  particular  controversy  it  cannot  bo 
sustained.  In  other  words,  we  [428] 
are  of  opinion  that,  as  the  particular  func- 
tions in  question,  by  the  express  terias 
of  the  act  of  Congress,  were  given  only 
"when  not  in  contravention  of  state  or 
local  law,"  the  state  court  was,  if  not  ex- 
pressly, at  least  impliedly,  authorized  by 
Congress  to  consider  and  pass  upon  the 
question  whether  the  particular  power  was 
or  was  not  in  contravention  of  the  state 
law,  and  we  place  our  conclusion  on  tlint 
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groand.  We  find  no  ambiguity  in  the 
texty  but  if  it  be  that  ambiguity  is  latent 
in  the  provision,  a  consideration  of  its 
purpose  would  dispel  doubt;  especially  in 
view  of  the  interpretation  which  we  have 
given  the  statute,  and  the  contrast  between 
the  clause  governing  the  subject  by  the 
state  law  and  the  provision  conferring  ad- 
ministrative power  on  the  Reserve  Board. 
The  nature  of  the  subject  dealt  with  adds 
cogency  to  this  view,  since  that  subject  in- 
volves the  action  of  state  courts  of  probate 
in  a  universal  sense,  implying  from  its 
very  nature  the  duty  of  such  courts  to 
pass  upon  the  question,  and  the  power  of 
the  court  below,  within  the  limits  of  state 
jurisdiction,  to  settle,  so  far  as  the  state 
was  concerned,  the  question  for  all  such 
courts  by  one  suit,  thus  avoiding  the  eon- 
fusion  which  might  arise  in  the  entire  83r8- 
tem  of  state  probate  proceedings  and  the 
very  serious  injury  to  many  classes  of  so- 
ciety which  also  might  be  occasioned.  And 
our  conclusion  on  this  subject  is  fortified 
by  the  terms  of  §  57,  chap.  106,  13  Stat 
at  L.  116,  mining  controversies  concern- 
ing national  bai^  cognizable  in  state 
courts  because  of  their  intimate  relation  to 
many  state  laws  and  regulations,  although, 
without  the  gn'&nt  of  the  act  of  Congress, 
such  controversies  would  have  been  Fed- 
eral in  character. 

As  it  follows  from  what  we  have  said 
that  the  court  below  erred  in  declaring 
the  section  of  the  act  of  Congress  to  be 
unconstitutional,  the  judgment  must  be  re- 
versed and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this 
opinion. 

And  it  IB  so  ordered* 

[429]  Mr.  Justice  Van  Sevanter,  dis- 
senting: 

I  dissent  from  the  conclusion  that  this 
proceeding  could  be  brought  and  main- 
tained in  the  state  court.  It  is  an  infor- 
mation in  the  nature  of  a  quo  warranto 
against  a  Federal  corporation, — a  na- 
tional bank.  It  calls  in  question  the 
bank's  right  to  exercise  a  privilege  claimed 
under  an  act  of  Congress,  the  privilege, 
under  the  terms  of  the  act,  bdng  con- 
ferred only  when  '^ot  in  contravention 
of  the  state  or  local  law.**  The  infor- 
mation was  brought  by  the  attorney  gen- 
eral of  the  state  in  his  own  name,  and 
charges  that  the  bank's  exercise  of  the 
privilege  is  "in  contempt  of  the  people  of 
the  state,''  by  which  it  is  meant,  as  the 
reeord  discloses,  first,  that  the  exercise  of 
the  privilege  by  the  bank  is  in  contraven- 
tion of  the  law  of  the  state,  and,  second, 
that  the  act  of  Congress  under  which  the 
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of  Congress  and  is  void.  The  state  court 
dealt  with  both  grounds.  The  first  was 
overruled  and  the  second  sustained.  The 
judgment  rendered  enjoins  and  excludes 
the  bank  from  exercising  the  privilege. 

The  writ  of  quo  warranto  was  a  prerog- 
ative writ,  and  the  modem  proceeding  by 
information  is  not  different  in  that  re- 
spect. When  it  is  brought  to  exclude  the 
exercise  of  a  franchise,  privilege,  or  pow- 
er claimed  under  the  United  States,  it 
can  only  be  brought  in  the  name  of  the 
United  States  and  by  its  representative, 
or  in  such  other  mode  as  it  may  have  sanc- 
tioned. Wallace  v.  Andersouy  5  Wheat 
291,  5  L.  ed.  91;  Nebraska  v.  Lockwood, 
3  WalL  236,  18  L.  ed.  47;  Newman  v. 
United  States,  238  U.  S.  537,  59  L.  ed. 
1446,  35  Sup.  Ct  Rep.  881.  As  is  said  in 
the  Lodnvood  Case:  ''The  right  to  insti- 
tute such  proceedings  is  inherently  in  the 
government  of  the  nation.''  This  is  par- 
ticularly true  of  national  banks,  for  they 
not  only  derive  all  their  powers  from  the 
United  States,  but  are  instrumentalities 
creivted  by  it  for  a  publie  purpose,  and 
''are  not  to  be  interfered  with  by  state 
legislative  or  judicial  action,  except  so  far 
[430]  as  the  lawmaking  power  of  the 
government  may  permit."  Davis  v.  El- 
mira  Sav.  Bank,  161  U.  S.  275,  283,  40 
L.  ed.  700,  701,  16  Sup.  Ct  Rep.  502; 
Van  Reed  y.  People's  Nat  Bank,  198  U. 
S.  554,  557,  49  L.  ed.  1161, 1162,  25  Sup. 
Ct  Rep.  775,  3  Ann.  Cas.  1154.  Indeed, 
they  are  upon  much  the  same  plane  as  are 
officers  of  the  United  States,  because  their 
conduct  can  only  be  controlled  by  the  pow- 
er that  created  them.  M'Clung  v.  Silli- 
man,  6  Wheat  598,  605, 5  L.  ed.  340,  342. 
If  it  were  otherwise,  the  supremacy  of 
the  United  States  and  of  its  Constitution 
and  laws  would  be  seriously  imperiled. 
Ableman  v.  Booth,  21  How.  506, 16  L.  ed. 
169;  Tarble's  Case,  13  Wall.  398,  20  L. 
ed.  597;  Tennessee  v.  Davis,  100  U.  S. 
257,  25  L.  ed.  648;  State  ex  reL  Wilcox 
V.  Curtis,  35  Conn.  374,  95  Am.  Dec.  263. 

Thus  much,  as  I  understand  it,  is  con- 
ceded in  this  court's  opinion,  the  conclu- 
sion that  the  state  court  could  entertain 
the  information  and  proceed  to  judgment 
thereon,  as  was  done,  being  rested  upon 
an  implied  authorization  by  Congress. 
This  authorization  is  thought  to  be  found 
in  the  provision  stating  that  the  privilege 
claimed  is  given  only  "when  not  in  con- 
travention of  state  or  local  law,"  and  in 
the  provision  in  the  Act  of  June  3, 1864, 
chap.  106,  §  57,  13  Stat  at  L.  116,  now 
in  Rev.  Stat.  §  5198,  Comp.  Stat  1916, 
I  §  9759,  which  makes  suits  against  na- 
tional banks  cognizable  in  certain  state 

1241 


4;K>>432 


SUPREME  COURT  OF  THE  UNITED  STATKa 


Oct.  Tnji, 


courts.    I  do  not  find  any  such  aathoriza- 
(ion  in  either  provision. 

The  first  does  no  more  than  to  withhold 
the  privilege  in  question  from  national 
banks  located  in  states  whose  laws  are  op- 
posed to  or  not  in  harmony  with  the  pos- 
session and  exercise  of  such  a  privilege  on 
the  part  of  the  banks.  It  says  nothing 
about  judicial  proceedings, — nothing 
about  who  shall  bring  them  or  where 
they  shall  be  brought.  There  is  in  it  no 
suggestion  that  quo  warranto  proceedings 
were  in  the  mind  of  Congress.  Had  there 
been  a  purpose  to  do  anything  so  unusual 
as  to  authorize  a  state  officer  to  institute 
and  conduct  such  a  proceeding  in  a  state 
court  against  a  Federal  corporation,  is  it 
not  reasonable  to  believe  that  Congress 
would  have  given  expression  to  that  pur- 
pose t  [431]  As  before  indicated,  it  said 
nothing  upon  the  point, — ^just  as  it  would 
have  done  had  no  such  purpose  been  in 
mind.  But  if  the  words  ''when  not  in  con- 
travention of  state  or  local  law"  could 
be  regarded  as  giving  any  warrant  for  a 
quo  warranto  proceeding  by  a  state  offi- 
cer in  a  state  court,  I  should  say  they 
would  do  no  more  than  to  permit  such  a. 
proceeding  to  determine  whether  the 
privilege  was  in  contravention  of  the 
state  law.  Ther^  is  nothing  in  them 
which  points  even  remotely  to  a  purpose 
to  sanction  a  proceeding  to  determine 
the  power  of  Congress  under  the 
Constitution  to  clothe  a  national  bank 
with  the  privilege  indicated.  That 
would  be  without  any  precedent  in  the 
legislation  relating  to  Federal  corpora- 
tions, and  I  submit  that  it  is  most  im- 
probable that  Congress  either  did  or 
would  entertain  such  a  purpose. 

The  provision  cited  from  the  Act  of 
1864  has  been  in  the  statutes  for  fifty- 
three  years,  and  no  one  seems  ever  to  have 
thought  until  now  that  it  was  intended  to 
authorize  a  proceeding  such  as  this 
against  a  national  bank.  I  think  its 
words  do  not  fairly  lend  themselves  to 
that  purpose.  They  have  hitherto  been 
regarded,  and  in  practice  treated,  as  re- 
ferring to  ordinary  suits  such  as  may  be 
conveniently  prosecuted  against  a  bank  in 
its  home  town  and  county.  Besides,  the 
terms  of  the  provision  show  that  it  can 
have  no  application  here.  After  provid- 
ing for  suing  a  national  bank  in  the 
Federal  or  territorial  court  of  the  district 
in  which  it  is  established,  the  provision 
adds,  ''or  in  any  state,  county  or  munici- 
pal court  in  the  county  or  city  in  which 
said  association  is  located."  This  bank, 
as  the  record  discloses,  is  located  in  Bay 
City,  Bay  county.  The  proceeding  was 
l>egim  and  had  in  the  supreme  court  of 
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the  state  at  the  capital,  which  is  Lansing, 
Ingham  county.  Therefore  the  provision 
can  give  no  support  to  the  proceeding. 

For  these  reasons  I  think  the  judgment 
should  be  reversed,  [432]  with  a  direc- 
tion to  dismiss  the  informatiMi  for  want 
of  jurisdiction. 

Mr.  Justice  Day  authorises  me  to  say 
that  he  concurs  in  this  dissent 


EMIUO  VALDEZ,  Plff.  in  Err.» 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  432-455.) 

Evidence  —  weight  —  lestimony  of  self- 
confessed  accomplice  —  contradictory 
statements. 

1.  The  testimony  of  a  self -confessed,  ac- 
tive, hired  accomplice  as  a  witness  for  the 
prosecution  on  a  trial  for  homicide  is  not 
to  be  disregarded  because,  while  first  testi- 
fying to  the  guilt  of  defendant,  he,  by  a 
subsequent  statement,  retracted  the  accusa- 
tion, and  later  retracted  the  retraction,  but 
his  testimony  is  to  be  judged  by  confirming 
or  opposing  circumstances  as  well  as  by  his 
character  and  the  influences  that  invest 
him. 

[For  other  cases,  see  Bvidence,  XII.  n,  in  Di- 
gest Sup.  Ct  1908.] 

Evidence  —  weight  —  corroboration  of 
accomplice. 

2.  There  was  sufficient  corroboration  of 
the  testimony  of  a  self-confessed,  active, 
hired  accomplice  as  a  witness  for  the  prose- 
cution on  a  trial  for  homicide  to  sustain  a 
verdict  finding  defendant  guilty,  notwith- 
standing the  well-nigh  incredible  character 
of  his  testimony,  and  his  various  repudia- 
tions and  retrnctionff,  where  the  evidence 
shows  such  mental  and  social  inferiority  as 
to  render  liim  easily  purchasable  by  defend- 
ant, and  defendant  is  shown  to  have  enter- 
tained a  fixed  enmity  to  the  deceased. 
[For  other  cases,  see  BTidence,  XII.  n,  in  Di- 
gest Sup.  Ct.  1908.] 

Criminal  law  —  confronting  with  wit- 
nesses —  view  of  scene  of  crime. 

3.  An  inspection  of  the  scene  of  a  homi- 
cide, made  by  the  trial  judge  in  the  presence 
of  counsel  u>r  the  accused,  but  in  the  ab- 
sence of  the  accused  himself,  did  not  in- 
fringe the  right  to  "meet  the  witnesses  face 
to  face,''  secured  to  an  accused  by  tlie  Act  of 
Julv  1,  1002  (32  Stat,  at  L.  692,  chap. 
13G9),  §  5,  enacting  a  Bill  of  Rights  for 
tiie  Philippine  Islands,  where  the  judge,  in 

Note. — As  to  conviction  on  the  testi- 
mony of  accomplice  which  is  self-contra- 
dictory— see  note  to  Hill  v.  State,  21 
L.R.A.(N.S.)  878. 

On  right  and  necessity  of  prisoner  to  be 
present  during  his  trial  in  criminal  case — 
see  note  to  Lewis  v.  United  States,  36  L. 
ed.  U.  S.  lOlL 
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his  inspeetion  of  the  scene,  was  not  im- 
properW  addressed  by  anyone,  and  did  no 
more  than  visualize  the  testimony  of  the 
witnesses. 

[For  other  cases,  see  Criminal  Lsw,  108,  111, 
in  Digest  Sup.  Ct.  1908.] 

[No.  361.] 

Argmtd  and   submitted   April   23   and  24, 
1917.    Decided  June  11,  1917. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judg- 
ment which  affirmed  a  connction  of  hom- 
icide rendered  by  the  Court  of  First  In- 
stance of  the  F^vince  of  Nueva  Ecija. 
AfBrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  T.  Anftbarry  argued  the  cause, 
and,  with  Mr.  Challen  B.  Ellis,  filed  a 
brief  for  plaintiff  in  error : 

Absence  of  the  accused  during  part  of 
the  proceedings  before  the  trial  court  con- 
stitutes an  error  requiring  reversal. 

Diaz  V.  United  States,  223  U.  S.  442,  56 
L.  ed.  500,  32  Sup.  Ct.  Rep.  250,  Ann. 
Cas.  1913C,  U38. 

A  view  of  the  premises  in  a  criminal 
case  is  a  part  of  the  trial. 

3  Whart.  Crim.  Law,  7th  ed.  §  3160 ;  22 
Enc.  PI.  &  Pr.  1059;  Tully  v.  Fitchburg 
R.  Co.  134  Mass.  499;  Wall  v.  United 
States  Min.  Co.  232  Fed.  613;  People  v. 
Milner,  122  Cal.  171,  54  Pac.  833;  Benton 
V.  SUte,  30  Ark.  328. 

The  right  to  be  present,  scarcely  less 
important  to  the  accused  than  the  right 
of  trial  itself  (Diaz  v.  United  States,  su- 
pra), was  clearly  not  intended  to  be  limit- 
ed to  any  particular  occasion,  or  any  par- 
ticular kind  of  proceeding  in  the  trial, 
but  extends  to  any  steps  taken  (Hopt  v. 
Utah,  110  U.  S.  574,  28  L.  ed.  262,  4  Sup. 
Ct.  Rep.  202,  4  Am.  Crim.  Rep.  417), 
from  the  impaneling  of  the  jury  to  the 
leception  of  the  verdict,  and  during  this 
time  nothing  shall  be  done  in  the  al^nce 
of  the  prisoner. 

I^ewis  V.  United  States,  146  U.  S.  371, 

372,  36  L.  ed.  1011, 1012, 13  Sup.  Ct.  Rep. 
136. 

It  is  within  the  scope  of  this  right  that 
he  be  present  not  only*  when  the  jury  are 
hearing  his  case,  but  at  any  subsequent 
stage  when  anything  may  be  done  in  the 
prosecution  by  which  he  is  to  be  affected. 

Lewis  V.  United  States,  146  U.  S.  370, 

373,  36  L.  ed.  1011, 1013, 13  Sup.  Ct.  Rep. 
136 ;  Ho<^er  v.  Com.  13  Gratt.  763. 

And  what  is  true  of  a  criminal  trial 

before  a  jury  is  equally  true  of  a  criminal 

trial  had,  as  in  the  Philippines,  before  a 

judge  only. 

Diaz  V.  United  States,  supra. 
•  1  L.  ed. 


It  is  impossible  to  read  all  the  affi- 
davits, both  for  the  defense  and  the 
prosecution,  without  seeing  clearly  that 
there  was  considerable  discussion  with 
the  judge  as  to  the  location  and  position 
of  variouH  witnesses  and  places  about 
which  there  had  been  dispute  in  the 
testimony.  Counsel  and  other  persons 
signing  affidavits  in  support  of  the  posi- 
tion of  the  prosecution  did  not  consider 
that  this  amounted  to  the  taking  of 
evidence,  and  so  contented  themselves 
with  denying  that  any  evidence  was 
taken.  But  such  conduct  at  the  view  of 
the  premises  would,  if  nothing  else  were 
established,  constitute  the  taking  of  evi- 
dence. 

People  V.  Hull  86  Mich.  449,  49  N.  W. 
288:  People  v.  Green,  53  Cal.  60;  State 
V.  Bertiu,  24  La.  Ann.  46. 

An  accused  is  presumed  to  be  innocent 
until  his  g^uilt  is  shown  beyond  a  reason- 
able doubt. 

Coffin  V.  United  States,  156  U.  S.  432, 
39  L.  ed.  481, 15  Sup.  Ct.  Rep.  394. 

The  theory  which  the  majority  of  the 
court  adopted,  and  upon  which  it  pro- 
fessedly rested  as  its  guide  in  deciding 
the  issue,  was  contrary  to  the  ordinary 
laws  that  govern  human  conduct  (Atlan- 
tic Works  V.  Brady,  107  U.  S.  192,  193, 
27  L.  ed.  438,  2  Sup.  Ct.  Rep.  225),  and 
was  not  only  unsupported  by  the  evi- 
dence, but  was  contradicted  by  the  facts 
in  the  record. 

To  test  the  sufficiency  of  evidence  of 
an  alibi  by  considering  whether  or  not  it 
proves  innocence  is  fundamentally  wrong 
in  the  administration  of  the  criminal  law. 

Underhill,  Crim.  Ev.  2d  ed.  §  152,  p. 
290. 

If,  at  the  conclusion  of  the  evidence 
for  the  prosecution,  theix}  is  reasonable 
doubt  of  the  defendant's  guilt,  he  roust 
be  acquitted.  If  at  such  stage  of  the 
trial  there  is  no  reasonable  doubt  of  the 
defendant's  guilt,  he  is  still  entitled  to 
raise  such  doubt  by  his  own  evidence; 
and  if,  at  the  conclusion  of  liis  own  evi- 
dence, there  is  reasonable  doubt  of  his 
guilt,  he  must  be  acquitted. 

Potter  V.  United  States,  155  U.  S.  438, 
448,  39  L.  ed.  214,  218,  15  Sup.  Ct.  Rep. 
144. 

The  presumption  of  innocence  and  the 
necessity  of  proof  beyond  a  reasonable 
doubt  attend  the  defendant  from  the  be- 
ginning of  the  trial  until  the  end.  Even 
though  the  evidence  of  the  prosecution 
makes  out  a  prima  facie  case,  even  though 
it  overcomes  the  presumption  of  inno- 
cence, and  if  the  presumption  of  guilt 
becomes  conclu-sive  at  that  stage  of  the 
trial,  yet,  if  the  defendant's  evidence  ex- 

1S4S 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Term. 


plains,  varies,  or  modifies  sach  testimony 
in  sach  a  way  as  to  throw  reasonable 
doubt  on  his  guilt,  the  defendant  must 
be  acquitted. 

Ibid. 

When  the  accused  is  in  custody  or  on 
trial  for  his  life,  he  is  incapable  of 
waiving  the  right  to  be  present  at  any 
stage  of  the  proceeding. 

Diaz  V.  United  States,  223  U.  S.  442, 
56  L.  ed.  500,  32  Sup.  Ct.  Rep.  250,  Ann. 
Cas.  1913C,  1138. 

Assistant  Attorney  General  Warren 
submitted  the  cause  for  defendant  in  er- 
ror: 

Under  certain  circumstances,  a  defend- 
ant may  waive  the  privilege  of  confron- 
tation. 

Reynolds  y.  United  States,  98  U.  S. 
145,  158,  25  L.  ed.  244,  247;  Schick  v. 
United  States,  195  U.  S.  65,  71,  49  L.  cd. 
99,  102,  24  Sup.  Ct.  Rep.  826,  1  Ann. 
Cas.  585. 

The  right  of  confrontation  applies  only 
to  testimonial  evidence,  and  not  to  the 
presence  of  a  defendant  at  a  view. 

Mattox  V.  United  States,  156  U.  S. 
237,  242,  39  L.  ed.  409,  410,  15  Sup.  Ct. 
Rep.  337;  Kirby  v.  United  States,  174 
U.  S.  47,  54,  55,  43  L.  ed.  890,  893,  894, 
19  Sup.  Ct.  Rep.  574, 11  Am.  Crim.  Rep. 
330;  Mattox  v.  United  States,  146  U.  S. 
140,  36  L.  ed.  917,  13  Sup.  Ct.  Rep.  50 ; 
Holt  V.  United  States,  218  U.  S.  245, 
252,  253,  54  L.  ed.  1021,  1030,  31  Sup. 
Ct.  Rep.  2,  20  Ann.  Cas.  1138 ;  Reynolds 
V.  United  States,  98  U.  S.  145,  25  L.  ed. 
244. 

The  overwhelming  weight  of  authority 
is  to  the  effect  that  the  privilege  of  being 
heard  by  himself  and  counsel  was  derived 
from  the  common  law. 

State  V.  Hughes,  2  Ala.  102,  36  Am. 
Dec.  411;  Ex  parte  Bryan,  44  Ala.  402; 
Brister  v.  State,  26  Ala.  107;  Elias  v. 
Territory,  9  Ariz.  1,  76  Pac.  605,  11 
Ann.  Cas.  1153;  Sneed  v.  State,  5  Ark. 
431,  41  Am.  Dec.  102;  Cole  v.  State,  10 
Ark.  318 ;  Sweeden  v.  State,  19  Ark.  205 ; 
Warren  v.  State,  19  Ark.  214,  68  Am. 
Dec.  214;  Brown  v.  State,  24  Ark.  620; 
Osbom  V.  State,  24  Ark.  629;  Baker  v. 
State,  39  Ark.  180;  Bearden  v.  State,  44 
Ark.  331;  Gore  v.  State,  52  Ark.  285, 
5  L.R.A.  832,  12  S.  W.  564;  BoUing  v. 
State,  54  Ark.  588, 16  S.  W.  658;  Polk  v. 
State,  45  Ark.  165;  Bond  v.  State,  63 
Ark.  504,  58  Am.  St.  Rep.  129,  39  S.  W. 
554;  Kinnemer  v.  State,  66  Ark.  206,  49 
S.  W.  815;  Stroope  v.  State,  72  Ark. 
379,  80  S.  W.  749;  Darden  v.  State,  73 
Ark.  315,  84  S.  W.  507 ;  Vassor  v.  State, 
75  Ark.  373,  87  S.  W.  035;  Pc^mIo  v. 
Kohler,  5  CaL  72;  People  v.  Miller,  33 
1244 


CaL  99;  Green  v.  People,  3  Colo.  68; 
Christ  V.  People,  3  Colo.  394;  Lawn  v. 
People,  11  Colo.  343,  18  Pac.  281;  State 
V.  Hurlbut,  1  Root,  90;  Iloltou  v.  State, 
2  Fla.  476;  Gladden  v.  State,  12  Fla. 
562;  Sunmieralls  v.  State,  37  Fhi.  162, 
53  Am.  St.  Rep.  247,  20  So.  242;  Wade 
V.  State,  12  Ga.  25;  Bonner  v.  State,  67 
Ga.  510;  Tiller  v.  State,  96  Ga.  430,  23 
S.  E.  825;  State  v.  Watkins,  7  Idaho,  35, 
59  Pac.  1106;  Nomaque  v.  People, 
Breese  (Bl.)  109, 12  Am.  Dec.  157;  Holli- 
day  v.  People,  9  111.  Ill;  Harris  v. 
People,  130  IlL  457,  22  N.  E.  826;  State 
V.  Wilson,  50  Ind.  487,  19  Am.  Rep. 
719,  1  Am.  Crim.  Rep.  529;  Epps  v. 
State,  102  Ind.  539,  1  N.  E.  491,  5 
Am.  Crim.  Rep.  517;  Roberts  v.  State, 
lU  Ind.  340,  12  N.  E.  500,  7  Am. 
Crim.  Rep.  564;  lillard  v.  State,  151 
Ind.  322,  50  N.  E.  383;  Souther- 
land  V.  State,  176  Ind.  493,  96  N.  E. 
583;  Harriman  v.  State,  2  G.  Greene, 
270;  State  v.  Decklotts,  19  Iowa,  447; 
State  V.  Hutchinson,  95  Iowa,  566,  64 
N.  W.  610;  State  v.  Myrick,  38  Kan. 
238,  16  Pac.  330;  State  v.  Adams,  20 
Kan.  311;  State  v.  Kendall,  56  Kan.  238. 
42  Pac.  711;  State  v.  Wav,  76  Kan.  928. 
14  L.R.A.(N.S.)  603,  93  Pac.  159;  State 
v.  Thurston,  77  Kan.  522,  94  Pac.  1011 ; 
Temple  v.  Com.  77  Ky.  769,  29  Am.  Rep. 
442;  Allen  v.  Com.  86  Ky.  642,  6  S.  W. 
645;  State  v.  Martinez,  11  I^a.  Ann.  23; 
State  V.  Outs,  30  La.  Ann.  115.');  State 
V.  Hersom,  90  Me.  273,  38  Atl.  160;  Com. 
V.  Costello,  121  Mass.  371,  23  Am.  Rep. 
277;  Com.  v.  McCarthy,  163  Mass.  458, 
40  N.  E.  766;  Com.  v.  Cody,  165  :Mass. 
133,  42  N.  E.  575;  Frey  v.  Cnlhoun 
Circuit  Judge,  107  Mich.  130,  64  N.  W. 
1047;  State  v.  Sommers,  60  Minn.  90,  61 
N.  W.  907;  State  v.  Gorman,  113  Minn. 
401,  32  L.R.A.(N.S.)  306,  129  N.  W. 
589;  Kelly  v.  State,  3  Smedes  &  M.  518; 
Scagga  V.  State,  8  Smedes  &  M.  722; 
Price  V.  State,  36  Miss.  531,  72  Am.  Dec. 
195;  Sherrod  v.  State,  93  Miss.  774,  20 
L.R.A.(N.S.)  509,  47  So.  554;  State  v. 
Buckner,  25  Mo.  167;  State  v.  Cross,  27 
Mo.  332;  State  v.  Schoenwald,  31  Mo. 
147;  State  v.  Brown,  63  Mo.  439;  State 
V.  Hoffman,  78  Mo.  256;  State  v.  Hope, 
100  Mo.  347,  8  L.R.A.  608,  13  S.  W. 
490;  State  v.  Spotted  Hawk,  22  Mont. 
33,  65  Pac.  1026;  Burley  v.  State,  1  Neb. 
385;  Dodge  v.  People,  4  Neb.  220;  Miller 
v.  State,  29  Neb.  437,  45  N.  W.  451; 
Davis  V.  State,  51  Neb.  301,  70  N.  W. 
984;  West  v.  State,  22  N.  J.  L.  212;  Don- 
nelly V.  State,  26  N.  J.  L.  4(}:);  Jnokson 
v.  State,  49  N.  J.  L.  252,  9  Atl.  740,  7 
Am.   Cnra.   Rep.   80;   State  v.   Peacock, 

50  N.  J.  L.  34,  11  Atl.  270,  reversed  on 
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other  gronndfl  in  50  N.  J.  L.  653,  14 
Atl.  893;  Territory  v.  Lopez,  3  N.  M.  156, 
2  Pac.  364;  People  ▼.  Winchell,  7  Cow. 
526;  People  ▼.  Perkins,  1  Wend.  91;  Son 
▼.  People,  12  Wend.  344;  People  v.  Tay- 
lor, 3  Denio,  98 ;  People  ▼.  Clark,  1  Park. 
Crun.  Rep.  360;  Maurer  y.  People,  43  N. 
Y.  1;  People  v.  Vail,  0  Abb.  N.  C.  206; 
People  V.  Bragle,  88  N.  Y.  585,  42  Am. 
Rep.  269;  State  ▼.  Craton,  28  N.  C.  (6 
Ired.  L.)  164;  State  ▼.  Blackwelder,  61 
N.  C.  (Phill.  L.)  38;  State  v.  KeUy,  97 
N.  C.  404,  2  Am.  St  Rep.  299,  2  S.  E. 
185;  SUte  ▼.  Cherry,  154  N.  C.  624,  70 
S.  E.  294;  Territory  t.  Gay,  2  Dak.  125, 
2  N.  W.  477;  State  ex  rd.  Pool  ▼.  Mc- 
Lain,  13  N.  D.  368, 102  N.  W.  407;  Kirk 
V.  State,  14  Ohio,  511;  Jones  ▼.  State,  26 
Ohio  St.  208;  Ghiffin  t.  State,  34  Ohio 
St.  299;  Rose  t.  Ohio,  20  Ohio,  31;  Day 
V,  Territory,  2  Okla.  409,  87  Pac.  806; 
Le  Roy  t.  Territory,  3  Okla.  596,  41 
Pac.  612;  Ward  v.  Territory,  8  Okla.  12, 

56  Pac.  704;  Humphrey  t.  State,  3  Okla. 
Crim.  Rep.  504^  139  Am.  St  Rep.  972, 
106  Pac  978;  State  ▼.  Spores,  4  Or.  198; 
State  V.  Cartwright,  10  Or.  193;  State  v. 
McDaniel,  70  Or.  235,  140  Pac.  993; 
Jacobs  y.  Com.  5  Serg.  ft  R.  315;  Dnnn 
T.  Com.  6  Pa.  384;  Prine  y.  Com.  18  Pa. 
103;  State  y.  Guinness,  16  R.  I.  401,  16 
AtL  910;  State  y.  David,  14  S.  C.  428; 
State  y.  Jefcoat,  20  S.  C.  383;  State  y. 
Brock,  61  S.  C.  141,  39  S.  £.  359;  Terri- 
tory  y.  Gay,  2  Dak.  125,  2  N.  W.  477; 
State  ex  rel.  Eotilinic  y.  Swenson,  18  8. 
D.  196,  99  N.  W.  1114;  State  y.  Prance, 
1  Overt  434;  State  y.  Jones,  2  Yerg.  22; 
Clark  y.  State,  4  Humph.  254;  Andrews 
y.  State,  2  Sneed,  550;  Witt  y.  State,  5 
Coldw.  15;  Richards  y.  State,  91  Tenn. 
723,  30  Am.  St  Rep.  907,  20  8.  W.  533; 
Logan  y.  State,  131  Tenn.  75,  173  S.  W. 
443 ;  Beaumont  y.  State,  1  Tex.  App.  533, 
28  Am.  Rep.  424;  Gibson  y.  SUte,  3  Tex. 
App.  437;  Mapes  y.  State,  13  Tex.  App. 
85;  Rudder  y.  State,  29  Tex.  App.  262, 
15  S.  W.  717;  Bell  y.  State,  32  Tex.  Crim. 
Rep.  436,  24  S.  W.  418;  Emery  y.  SUte, 

57  Tex.  Crim.  Rep.  423,  136  Am.  St 
Rep.  988,  123  S.  W.  133;  Hopt  y.  Utah, 
110  U.  S.  574,  28  L.  ed.  262,  4  Sup.  Ct 
Rep.  202,  4  Am.  Crim.  Rep.  417;  State 
y.  Woolsey,  19  Utah,  486,  57  Pac  426; 
State  V.  Mannion,  19  Utah,  505,  45  L.R.A. 
638,  75  Am.  St  Rep.  753,  57  fac  542; 
SUte  y.  Mortensen,  26  Utah,  312,  73 
Pac  562,  633;  SUto  y.  Wheeler,  3  Vt 
344,  23  Am.  Dec.  212;  Sperry  v.  Com. 
9  Leigh,  623,  33  Am.  Dec  261;  Hooker 
v.  Com.  13  Gratt  763;  Jackson  y.  Com. 
19  Gratt  656;  Boswell  y.  Com.  20  Gratt 
860;  Lawrence  y.  Com.  30  Gratt  845  ;| 
She]  ton  v.  Com.  89  Ya.  450, 16  S.  £.  355; 
•1  li.  ed. 


State  y.  Duncan,  7  Wash.  336,  38  Am. 
St  Rep.  888,  35  Pac.  117;  SUte  ex  rel. 
Cabe  V.  Main,  66  Wash.  381,  119  Pac. 
844;  SUte  v.  Schutzler,  82  Wash.  365, 
144  Pac.  284 ;  Younger  y.  State,  2  W.  Va. 
579,  98  Am.  Dec.  791 ;  SUte  v.  Conkle,  16 
W.  Va.  736 ;  State  v.  Parsons,  39  W.  Va. 
464,  19  S.  E.  876;  SUte  v.  Stevenson, 
64  W.  Va.  392,  19  L.R.A.(N.S.)  713,  62 
S.  E.  688;  French  y.  State,  85  Wis.  400, 
21  Lit Jl.  402,  39  Ajn.  St  Rep.  855,  55 
N.  W.  566,  9  Am.  Crim.  Rep.  348;  HOI 
y.  SUte^  17  Wis.  675,  86  Am.  Dec.  736: 
Stoddard  y.  SUte,  132  Wis.  520,  112  N. 
W.  453, 13  Ann.  Caa.  121L 

A  yiew  is  discretionary  with  the  trial 
judge  in  thirty-three  out  of  thirty-four 
cases  where  the  question  was  raised;  in 
Texas  alone  is  the  view  f  orhidden. 

Elias  V.  Territory,  9  Ariz.  1,  76  Pac 
605, 11  Ann.  Cas.  1153;  Benton  y.  SUte, 
30  Ark.  328;  Vasser  y.  SUte,  75  Ark. 
373,  87  S.  W.  635;  People  y.  Bonney,  19 
Cal.  426;  People  y.  Green,  53  CaL  60; 
People  y.  Bush,  68  Cal.  623, 10  Pac  169, 
71  Cal.  602,  12  Pac  781;  People  y.  Tut 
Ling,  74  CaL  569,  16  Pac.  489;  Oareia 
y.  SUte^  34  Fla.  311, 16  So.  223;  CBerry 
y.  SUte,  47  Fla.  75,  36  So.  440;  State  y. 
Reed,  3  Idaho,  754,  35  Pac  706;  SUte 
y.  McGinnis.  12  Idaho,  336,  85  Pac  1089; 
SUte  y.  Baker,  28  Idaho,  727,  156  Pac 
103;  Fleming  y.  SUte,  11  Ind.  234;  Luck 
v.  SUte,  96  Ind.  16;  Shular  y.  SUte^  105 
Ind.  289,  55  Am.  Rep.  211,  4  N.  E.  870, 
7  Am.  Crim.  Rep.  509;  State  y.  Adama, 
20  Kan.  311;  Rutherford  y.  Com.  78  Ky. 
639;  SUte  y.  Bertin,  24  La.  Ann.  46; 
Com.  y.  Parker,  2  Pick.  550;  Com.  y. 
Knapp,  9  Pick.  496,  20  Am.  Dec  491; 
Com.  y.  Wehster,  5  Cush.  295,  52  Am. 
Dec  711:  Com.  y.  Chance,  174  Mass. 
245,  75  Am.  St  Rep.  306,  54  N.  E.  551; 
People  y.  HuU,  86  Mich.  449,  49  N.  W. 
288;  People  y.  Auerbach,  176  Mieh.  23, 
141  N.  W.  869,  Ann.  Cas.  1915B,  557; 
Chute  y.  SUte,  19  Minn.  271,  GiL  230; 
Foster  y.  SUte,  70  Miss.  755, 12  So.  822; 
SUte  y.  Hancock,  148  Mo.  488,  50  S.  W. 
112;  State  y.  Landry,  29  Mont  218,  74 
Pac  418;  Carroll  y.  SUte,  5  Neb.  31,  2 
Am.  Crim.  Rep.  424;  SUte  y.  Lopez,  15 
Nev.  407;  SUte  v.  Hartley,  22  Nev.  342, 
28  L.R.A.  33,  40  Pac.  372;  SUte  y.  Bnz- 
zell,  59  N.  H.  65,  4  Am.  Crim.  Rep.  410 ; 
Eastwood  y.  People,  3  Park.  Crim.  Rep. 
25;  People  y.  Palmer,  5  N.  Y.  Crim.  Rep. 
101 ;  People  v.  GaUo,  149  N.  Y.  106,  43 
N.  E.  529;  People  v.  Thorn,  156  N.  Y. 
286,  42  LJI.A.  368,  50  N.  E.  947;  People 
V.  Pisano,  142  App.  Diy.  524,  127  N.  Y. 
Supp.  204;  Hotelling  y.  SUte,  3  Ohio  C, 
C.  630,  2  Ohio  C.  D.  366;  Blyliie  y.  State, 
47  Ohio  St  234^  24  N.  E.  268;  Reig- 
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hard  v.  State,  22  Oliio  C.  C.  340,  12 
Ohio  C.  D.  382;  Hays  v.  Territory, 
7  Okla.  15,  54  Pac.  300 ;  Starr  v.  State, 
5  Okla.  Grim.  Rep.  440,  115  Pae. 
356;  State  v.  Ah  Lee,  8  Or.  214;  State 
V.  Moran,  15  Or.  262,  14  Pac.  419;  Com. 
V.  Salyards,  158  Pa.  501,  27  Atl.  993; 
Com.  t.  Van  Horn,  188  Pa.  143,  41  Atl. 
469;  State  v.  Congdon,  14  R.  I.  458;  Rig- 
gins  V.  State,  42  Tex.  Crim.  Rep.  472,  60 
S.  W.  877;  Simonds  v.  State,  76  Tex. 
Crim.  Rep.  487,  175  S.  W.  1004;  State 
V.  Mortensen,  26  Utah,  312,  73  Pac.  562, 
633;  Litton  v.  Com.  101  Va.  833,  44  S. 
E.  923;  State  v.  Lee  Doon,  7  Wash.  308, 
34  Pac.  1103 ;  State  v.  Henry,  51  W.  Va. 
283,  41  S.  E.  439 ;  Sasse  v.  State,  68  Wis. 
530,  32  N.  W.  849,  72  Wis.  3,  38  N.  W. 
343;  Jenkins  v.  State,  22  Wyo.  34,  134 
Pac.  260,  135  Pac.  749. 

View  was  not  a  part  of  the  trial  at 
common  law  at  which  defendant  was  re- 
quired to  be  present. 

People  V.  Thorn,  166  N.  Y.  286,  42 
L.R.A.  368,  60  N.  E.  947;  Price  v.  United 
States,  14  App.  D.  C.  391;  3  Wigmore, 
Ev.  §  1803,  Supp.  vol.  5,  §  1803;  State 
V.  Mortenson,  26  Utah,  312,  73  Pac.  562, 
633;  State  v.  Ah  Lee,  8  Or.  214. 

A  survey  of  the  history  of  the  common 
law  as  to  the  practice  of  granting  views 
clearly  discloses  the  fact  that  the  consent 
of  the  defendant  was  required  to  the  tak- 
ing of  a  view,  and  that  therefore  this 
consent  could  be  given  with  conditions, 
and  would  involve  the  presence  or  ab- 
sence of  the  defendant,  as  he  saw  fit. 

Mich.  1650,  B.  S.  No.  15;  6  Comyn's 
Dig.  396;  King  ▼.  Kingsmill  (1714)  1 
Sess.  Cas.  87;  Anonymous,  1  Barnard  K. 
B.  144,  94  Eng.  Reprint,  100;  Rex  v. 
Hatchly  Tradgely  (1732)  1  Sess.  Cas. 
180,  cited  in  Reg.  v.  Whalley,  2  Car.  & 
K.  376;  Rex  v.  Redman,  Ld.  Kenyon, 
384,  96  Eng.  Reprint,  1029;  5  Bacon 
Abr.  375;  1  Thomp.  Trials,  §  879. 

Solicitor  General  Davis  also  submitted 
the  cause  for  defendant  in  eiTor. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Valdcz  was  proceeded  against  by  com- 
plaint under  the  procedure  of  the  Philip- 
pine Islands  for  the  crime  of  murder. 
It  was  circumstantially  described  as  hav- 
ing been  committed  by  Valdez  and  one 
Francisco  Amante  and  one  Juan  Oat- 
maitan,  the  latter  having  been  induced  by 
Valdez  ''by  reason  of  a  promise  of  re- 
ward'' (900  pesos)  to  shoot  one  Eusebio 
Yuson  with  a  shotgun  furnished  by 
Amante,  inflicting  nine  mortal  wounds, 
instantly  killing  Yuson. 
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There  was  a  demurrer  filed  to  the  eom- 
plaint  which  need  not  be  noticed.  Upon 
the  trial  of  Valdez  and  Amante,  after 
pleas  of  not  guilty,  the  court  in  an  opin- 
ion circumstantially  reviewed  the  evi- 
dence and  found  Amante  not  guilty,  ''for 
insufficiency  of  evidence."  Valdez  was 
found  guilty  ''beyond  a  reasonable 
doubf  He  was  sentenced  to  the  penalty 
of  death  and  to  indemnification  of  the 
family  of  the  deceased. 

At  a  separate  trial  Gatmaitan  was  abo 
found  guUty  and  sentenced  to  imprison- 
ment for  life. 

There  was  a  motion  for  rehearing, 
which  was  denied. 

Valdez  and  Gatmaitan  took  separate 
appeals  to  the  supreme  court  of  the  Is- 
lands, but,  according  to  the  statement  of 
the  court,  at  the  request  of  counsel,  the 
appeals  were  "heard  and  considered  to- 
gether, in  order  to  give  counsel. for  the 
defense  an  opportunity  to  develop  any 
inconsistencies  or  contradictions  which 
might  appear  as  a  result  of  a  critical 
analysis  and  comparison  of  the  evidence 
of  record  in  both  cases." 

The  judgment  against  Valdez  was  af- 
firmed; that  against  Gatmaitan  was  mod- 
ified by  the  substitution  of  death  for 
[440]  life  imprisonment.  Two  of  the 
judges  dissented,  one  thinking  that  the 
"accused,"  not  designating  him  (presum- 
ably Valdez),  was  entitled  "to  an  acquit- 
tal on  the  facts  presented;"  the  other 
being  of  opinion  that  the  prosecution  had 
"not  proved  the  guilt  of  appellants  of 
the  crime  of  which  they  were  convicted." 

The  case  is  here  upon  a  writ  of  error 
sued  out  by  Valdez,  and  the  questions 
presented  are,  to  quote  counsel:  (1) 
Whether  the  absence  of  the  accused  dur- 
ing a  part  of  the  proceedings  in  the  trial 
constitutes  an  error  requiring  reversal, 
and  (2)  whether  there  was  any  evidence 
adequate  to  warrant  the  conviction. 

The  second  question  may  be  disposed 
of  first.  A  negative  answer  is  urged  up- 
on a  consideration  of  the  credibility  of 
the '  witnesses,  the  relative  probative 
strength  of  their  testimonies,  their  men- 
tal and  moral  defects,  the  various  state- 
ments of  Gatmaitan,  being  a  witness  for 
the  prosecution,  first  testifying  to  the 
guilt  of  Valdez  and  by  subsequent  state- 
ment retracting  the  accusation,  and  later 
retracting  the  retraction,  and  on  asserted 
absence  of  motive  for  the  crime. 

The  elements  of  these  contentions  were 
passed  upon  by  the  lower  courts  and 
the  guilt  of  Valdez  and  Gatmaitan  deter- 
mined. It  ordinarily  would  be  enough 
to  say  that  there  was  justification  for  the 

determination;  but  lest  it  mav  be  sup- 
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posed  that  the  guilt  of  Yaldez  depended 
alone  upon  the  testimony  of  Gatmaitan, 
he  having  been  an  active  accomplice  in 
the  homicide,  some  comment  becomes  nec- 
essary and  at  least  a  characterization  of 
the  evidence. 

Gkitmaitan's  testimony  was,  of  course, 
an  important  factor,  but  it  had  substan- 
tial corroboration.  He  was  shown,  it  is 
true,  to  be  a  low  type  of  man.  One  who 
becomes  for  hire,  as  he  did,  the  criminal 
executor  of  another's  malice,  is  usually 
such.  No  other  would  accept  the  shame- 
ful service.  But  it  is  not  reser\'ed  for 
this  case  to  make  a  [441]  novel  contri- 
bution to  the  criminal  experience  of  the 
country,  or  to  demonstrate  that  there  are 
such  Mrers  and  hirelings;  and  when  the 
hireling  turns  state's  evidence,  as  he 
sometimes  does,  or  his  weakness,  awed 
by  the  penalties  of  his  crime,  breaks 
down  and  confesses,  as  it  sometimes  does, 
or  he  changes  or.  qualifies  or  retracts,  as 
he  sometimes  does,  as  hope  or  interest  or 
fear  sways  him,  his  testimony  or  confes- 
sion is  not  to  be  summarily  discarded, 
but  to  be  judged  of  by  confirming  or  op- 
posing circumstances  as  well  as  by  his 
character  and  the  influences  that  may  in- 
vest him.  And  it  was  such  judgment  the 
two  lower  courts  exercised;  it  is  such 
judgment  in  our  turn  that  we  are  re- 
quired to  exercise.  This  record,  indeed, 
diows  that  the  character  and  characteris- 
tics of  Gatmaitan,  his  mental  and  social 
inferiority  to  Yaldez,  made  him  facile  to 
Yaldez's  solicitation  and  a  purchasable 
agent  for  Yaldez's  purpose.  And  Yaldez 
was  shown,  independently  of  Gatmaitan's 
testimony,  to  have  had  a  purpose, — a  fixed 
enmity  to  Yuson,  engendered  in  a  con- 
troversy over  certain  water  r^efits.  In 
gratification  of  it  he  earefully  planned 
the  crime,  set  its  time  and  place,  procured 
its  weapon,  gave  the  weapon  to  Gatmait- 
an, and  hired  a  scout  to  observe  the  move- 
ments of  Yuson  and  report  his  approach. 
The  service  was  exactly  perform^,  and 
upon  his  approach  occurred  the  tragedy. 

Yuson  was  shot  in  the  back  and  instant- 
ly killed  as  he  was  entering  his  home ;  and 
the  crowning  horror  of  it  was  that  it  was 
done  in  the  hearing  and  almost  in  the 
presence  of  his  wife,  even  as  she  was 
speaking  to  him  and  moving  to  meet  him. 

Such  is  the  outline  of  the  crime.  And 
crime  it  was.  There  is  no  dispute  about 
that  or  the  manner  of  execution.  Yaldez, 
as  a  witness  in  his  own  behalf,  denied 
participation  in  it  or  precedent  knowl- 
edge, and  attempted  to  prove  an  alibi. 
His  denial  was  not  believed,  his  alibi  de- 
cided not  to  have  been  established.  It 
ei  li.  ed. 


cannot  be  held,  therefore,  [442]  that 
his  conviction  was  not  sustained  by  the 
evidence,  and  the  sentence  imposed  upon 
him  not  justified,  even  though  its  doom 
be  death. 

Upon  the  other  question  the  record 
shows  this:  Gatmaitan  was  a  witness  for 
the  prosecution.  He  related  that  he  was 
employed  by  Yaldez  to  kill  Yuson  for 
900  pesos,  given  him,  Gatmaitan,  for  that 
purpose,  and  that  he  shot  Yuson  as  Yu- 
son was  approaching  his  (Yuson's)  house 
— ^Yaldez  assisting  him,  Gatmaitan.  In- 
deed, Gatmaitan  testified  that  Yaldez 
ordered  him  to  shoot,  but  that  the  gun 
would  not  go  off,  and  Yaldez  showed  him 
how  to  shoot — ''and  right  at  that  moment 
the  gun  went  off."  Gatmaitan  further 
testified  that  he  and  Yaldez  located  them- 
selves ''in  a  fence  near  the  staircase"  of 
Yuson's  house,  and  from  that  location 
fired  the  shot. 

There  was  other  testimony,  as  we  have 
indicated,  and  distances  of  objects  from 
one  another  were  testified  to. 

At  the  dose  of  the  testimony  the  prose- 
cuting attorney  asked  the  court  to  visit 
"the  place  of  the  occurrence  in  order  to 
make  there  an  inspection  so  that  the  court 
may  judge  the  distances."  One  of  the 
counsel  for  the  defense  assented,  saying: 
"Yes:  we  do  not  object,  so  that  the  court 
may  see."  Another  counsel  for  the  de- 
fense called  for  the  "motive"  of  tlie  prose- 
cution in  asking  "for  the  ocular  inspec- 
tion." It  was  replied  that  its  object  was 
to  enable  the  court  to  obtain  a  correct 
idea  of  all  the  distances  in  connection 
with  the  assassination  of  the  deceased,  as 
well  as,  of  the  places  where  the  witnesses 
for  the  prosecution  found  themselves  and 
where  they  talked  together.  And  further, 
"We  want  that  done  in  order  that  every- 
thing may  be  dear."  To  which  counsel 
for  the  defense  replied  that  he  had  on 
occasions  been  present  at  ocular  inspec- 
tions and  that  testimony  was  taken  which 
produced  confusion,  and,  further:  "What 
I  wish,  with  the  consent  of  the  prosecut- 
ing attorney,  is  that  an  inspection  be 
made  there,  but  that  no  testimony  be 
taken  [443]  because  it  produces  great 
confusion  when  one  tries  to  examine  wit- 
nesses at  the  place  of  the  occurrence." 

The  prosecuting  attorney,  however, 
thought  it  advisable  not  to  dispense  with 
such  testimony  or  take  from  the  court  its 
discretion,  "so  that  when  the  court  arrives 
there  it  may  ask  all  unknown  persons 
where  the  deceased  fell,  where  the  wad 
was  found,  where  Gatmaitan  was,  and 
where  Mateo  Arcilla  was."  All  of  which 
opposing  counsd  thought  had  been  al- 
ready proved. 
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The  court  expressed  its  willingness  to 
make  the  inspection,  as  the  result  would 
be  evidence  for  both  parties  after  the 
defense  had  produced  its  rebuttal  testi- 
mony, and  upon  the  defense  announcing 
that  it  had  no  rebuttal  testimony,  the  case 
was  closed. 

The  court  made  the  inspection;  Valdez 
was  not  present,  but  his  counsel  were. 
There  is  an  opposition  of  affidavits  sub- 
mitted upon  a  motion  for  new  trial. 
Those  submitted  by  defendant  (three  of 
which  were  in  almost  exactly  the  same 
words)  averred  that  the  persons  making 
them  were  present  at  the  inspection  by 
the  court  and  saw  the  judge  examine  the 
various  points  at  the  scene  of  the  crime 
and  the  point  where  Gatmuilan  stood 
when  he  fired  the  murderous  sliot.  That 
they  also  saw  the  withAV  of  the  deceased 
show  the  manner  in  which  her  husband 
fell, — she  illustrating,— and  that  she  also 
told  the  judge  "certain  facts  which  hap- 
pened at  the  time  of  the  murder."  That 
they  also  saw  Captain  Crockett,  of  the 
constabulary,  point  out  to  the  judge  the 
places  in  the  staii*\\'ay  and  in  the  house 
where  the  shot  had  penetrated,  and  saw 
him  walk  with  the  judge  and  point  out 
to  him  certain  streets  and  houses  connect- 
ed with  the  case,  and  also  saw  the  judge 
and  such  oilicer  and  the  attorneys  in  the 
case  and  other  pei*sons  examine  other 
places. 

One  of  the  counsel  for  the  defense  also 
filed  an  affidavit.  It  avcrrod  tiiat  the 
judge  went  to  the  scene  of  the  killing, 
accompanied  by  the  attorneys  for  both 
sides,  but  that  [444]  neither  Valdez  nor 
his  attorneys  were  consulted  by  the  judge 
as  to  whether  or  not  Valdez  desired  to  ac- 
company the  court.  That  the  widow  of 
the  deceased  "explained  to  the  judge 
many  occurrences  which  she  claimed  to 
have  taken  place  on  the  night  of  the  kill- 
ing, what  she  claimed  to  have  said  to  the 
deceased  just  prior  to  the  killing  and  il- 
lustrated how  and  where  the  deceased  had 
fallen,  and  discussed  many  other  matters 
in  connection  with  the  case,  during  all 
which  times  she  was  crying  and  wringing 
her  hands  in  grief."  That  Captain  Crock- 
ett was  charged  by  at  least  one  witness 
as  being  an  official  "of  a  body  which  had 
forced  and  intimidated"  the  witness  to 
give  false  testimony  against  Valdez.  That 
Captain  Crockett  pointed  out  bullet 
marks  to  the  judge,  pointed  out  where 
the  shot  was  firel  as  indicated  by  Gat- 
maitan,  and  ma*]e  other  statements  to  the 
judge  that  Gatmaitan  had  made  to  him 
'•as  to  other  circumstances  of  the  case." 
That  Captain  Cryela*tt  walked  through 
llic  streets  with  the  judge  and  pointed 
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out  to  him  various  objects  which  had  been 
referred  to  during  the  trial,  part  of  the 
time  being  alone  with  the  judge.  That 
Captain  Crockett  discussed  distances  be- 
tween objects,  giving  his  opinion  of  the 
same,  and  particularly  the  distance  from 
the  house  of  the  deceased  to  the  house  of 
Valdez,  and  told  the  judge  in  that  con- 
nection that  he  had  measured  such  dis- 
tance with  a  "  'speedometer*  on  his  motor- 
cycle." That  during  the  inspection  the 
affiant  made  objections  as  attorney  for 
Valdez  as  to  the  conduct  of  the  widow 
and  Crockett,  but  they  were  allowed  to 
continue  their  conversations  with  the 
judge. 

These  affidavits  were  distinctly  and  cir- 
cumstantially contradicted  by  affidavits, 
accompanied  by  photographs  of  the  posi- 
tions of  the  judge  and  the  persous  in- 
volved. One  of  the  affidavits  was  by 
Captain  Crockett  and  two  of  them  were 
by  the  attorneys  who  prosecuted  the  case, 
both  of  whom  were  present  at  the  inspec- 
tion and  in  such  relation  to  it  as  to  know 
what  occurred. 

[445]  The  supreme  court,  in  passing 
upon  the  motion,  said:  "A  careful  ex- 
amination of  these  affidavits  and  the 
counter  affidavits  filed  by  the  ap|>ellee 
satisfies  us  that  nothing  more  than  in« 
spection  of  the  scene  of  the  murder  was 
made  by  the  trial  judge,  and  that  no  evi- 
dence whatever  was  taken  on  that  occa- 
sion; and  we  are  of  opinion  that,  under 
all  the  circumstances,  there  was  no  viola- 
tion of  the  constitutional  right  of  the 
prisoner  to  be  confronted  with  the  wit- 
nesses. People  V.  Thorn,  156  N.  Y.  286, 
42  L.R.A.  3G8,  50  N.  E.  947,  and  the 
cases  cited  in  the  extended  note  in  the 
annotated  report." 

Such  being  the  record,  we  must  assume 
that  the  judge,  in  his  inspection  of  the 
scene  of  the  homicide,  was  not  improper- 
ly addressed  by  anyone,  and,  in  the  pres- 
ence of  counsel,  did  no  more  than  visual- 
ize the  testimony  of  the  witnesses, — giv- 
ing it  a  certain  picturesqueness,  it  may 
be,  but  not  adding  to  or  changing  it.  It 
would  be  going  a  great  way  to  say  that 
the  requirement  of  the  Philippine  Code, 
carrying  the  constitutional  guaranty  to 
an  accused  to  "meet  the  witnesses  face 
to  face,"  was  violated  and  could  not  be 
waived.  And  we  think  practically  Val- 
dez's  presence  was  waived. 

But,  aside  from  any  question  of  waiv- 
er, it  would  be  pressing  the  right  of  an 
accused  too  far  and  Diaz  v.  United  States, 
223  U.  S.  442,  50  L.  ed.  500,  32  Sup.  Ct. 
liep.  250.  Ann.  Cas.  1913C,  1138,  beyond 
its  pri]i(iple  to  so  hold.  As  well  might 
it  be  said  that  an  accused  is  enl  itied  to  he 
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with  the  judge  in  his  meditations,  and 
that  he  could  entertain  no  conception  nor 
form  any  judgment  without  such  person- 
al presence. 

The  judgment  should  not  be  reversed 
upon  a  mere  abstraction.  It  is  difficult 
to  divine  how  the  inspection,  even  if  the 
i^davits  of  the  defendants  should  be 
taken  at  their  face  value,  added  to  or  took 
from  the  case  as  presented. 

It  follows  that  the  judgment  of  the  Su- 
preme Court  must  be  and  it  is  affirmed. 

[446]  Mr.  Justice  Olarira,  dissenting: 

1  greatly  regret  that  I  cannot  concur 
in  the  opinion  of  the  court  in  this  case, 
and  the  fact  that  the  decision  must  cost 
two  men  their  lives  impels  me  to  state,  as 
briefly  as  I  may,  my  reasons  for  dissent- 
ing firom  it. 

We  have  before  us  the  reeord  only  in 
the  ease  of  Emilio  Valdez. 

Valdez  is  described  in  the  opinion  of 
the  trial  judge  as  ''a  highly  educated  man 
and  very  prominent  both  on  account  of 
his  social  standing  and  his  wealth ;  ^  and 
by  the  supreme  court  as  ''a  recognised 
leader  of  an  active  political  faction  and  a 
member  of  one  of  the  richest,  most  power- 
ful and  influential  families  in  the  com- 
munity." 

'  He  was  convicted  of  lying  concealed 
with  another  and  of  shooting,  in  the  early 
evening,  one  Eusebio  Yuson,  also  a  man 
of  prominence,  as  he  was  mounting  an 
outside  stairway  to  the  second  story  of 
his  village  home.  Pursuant  to  the  prac- 
tice of  the  Philippine  Islands,  the  case 
was  tried  by  a  judge  without  the  aid  of 
a  jury. 

The  guilt  or  innocence  of  Yaldez  turns 
upon  the  testimony  of  one  Juan  Gkitmai- 
tan,  who  was  found  by  the  trial  court  to 
be  so  "densely  ignorant  a  man,  of  so  low 
an  order  of  intelligence  and  so  lacking  in 
instruction,  both  mental  and  moral,"  that 
upon  finding  him  guilty  of  participating 
in  the  murder,  the  court,  on  this  account, 
reduced  his  sentence  from  death  to  life 
imprisonment.  The  supreme  court  says 
of  him  that  he  ^  a  convicted  cattie 
thief;"  that  ''his  testimony  in  his  own 
behalf  is  wholly  unworthy  of  credit," 
and  that  in  his  own  ease  he  repudiated 
all  of  his  testimony  in  the  Valdez  case 
and  testified  in  a  manner  ''so  incoherent, 
irrational,  and  incredible  as  to  cast  doubt 
on  all  that  he  said  in  his  own  behalf." 

To  this  we  must  add  that  this  witness 
Gkitmaitan  first  confessed  to  having  mur- 
dered Yuson,  without  mentioning  [447] 
Valdez.  That  afterwards,  but  two  months 
before  the  trial  of  Valdez,  he  made  affi- 
davit that  he  and  one  Mateo  Arcilla  went 
•  1  li.  ed. 


to  Valdez's  house  during  the  early  evening 
of  the  day  of  the  murder,  that  Valdez 
there  gave  them  a  shotgun  in  the  village 
street,  and  that  then  the  two,  without 
Valdez,  went  and  concealed  themselves  on 
the  lot  of  Yuson,  and  when  he  came  home 
''I  (Gatmaitan)  discharged  both  barrels 
of  tiie  shotgun  at  him  at  the  same  time 
and  then  ran  to  Valdez's  house  and  de- 
livered the  shotgun  to  him." 

Next  he  gave  testimony,  such  as  we 
shall  see,  on  the  trial  of  Valdez,  and  eight 
days  later  made  oath  in  prison  that  the 
local  constables  had  tortured  him  for 
three  weeks,  not  allowing  him  to  sleep 
day  or  night,  and  thereby  had  forced  him 
to  confess  that  he  and  Valdez  had  com- 
mitted the  murder,  when  the  truth  was  he 
did  not  know  who  killed  Yuson. 

Nine  days  after  this,  again  under  oath, 
he  denied  all  torture  and  prosecution  and 
says  that  his  testimony  on  the  trial  of 
Valdez  was  true. 

And  finally  the  supreme  court  says  that 
on  his  own  trial  he  repudiated  his  testi- 
mony in  the  trial  of  Valdez,  denied  all 
knowledge  of  the  crime,  and  attempted 
to  establish  an  alibi  for  himself. 

Such  is  the  witness  who  tells  the  follow- 
ing amazing  story  on  which  Valdez  is 
sentenced  to  deaths 

I  can  neither  read  nor  write.  I  never 
talked  with  Valdez  but  three  times  in  my 
life.  The  first  time  I  was  looking  for 
sugar  cane  seed  and  he  said  to  me  that 
"he  wished  to  win  my  friendship," — noth- 
ing else  and  we  parted.  The  second  time 
we  met  in  Valdez's  seed  field  and  he  of- 
fered me  a  business,  which,  according  to 
his  own  statement,  was  an  easy  one.  I 
ashed  him  wh<st  kind  of  a  business  it  was 
and  he  $aid  to  me  .  .  .  'Hhat  I  should 
km  Eusebio  Yuson  and  thai  he  would 
pay  me  900  pesos  ($450),^  I  told  him  I 
could  not  please  him  because  I  was  very 
busy  of  my  work  [448]  and  no  one  could 
release  me  in  said  work.  And  he  told  me 
to  say  nothing  about  it  to  anyone  and 
thus  we  parted.  The  third  time  I  met 
Valdez  he  came  to  my  hut  in  my  sugar 
cane  fields  about  five  o'clock  of  a  Sunday 
evening  (the  evening  of  the  murder)  and 
he  invited  me  to  return  to  town  and  J 
rode  with  him  in  his  calesa  (carriage)  to 
his  home.  During  this  drive  of  about  an 
hour  he  said  notibing  to  me.  When  we 
arrived  at  his  house  he  left  me  in  the 
street  and  went  into  t^e  house.  When 
the  bell  struck  the  time  of  evening  prayer 
as  he  did  not  come  down  from  the  house 
I  thought  that  he  was  pra3ring  and  when 
he  did  come  down  from  the  house  he  said 

nothing  to  me  but  handed  me  a  shotgun. 
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Q.  And  what  did  you  do  when  you 
ceived  the  giinl 

A,  He  still  invited  me  to  go  to  Loaon. 

Q.  What  did  he  dot 

A.  He  followed  fne, 

Q.  Where  did  you  got 

A.  To  the  house  of  lieutenant  Eusehio 
Ynson. 

He  says  that  on  the  way  to  Yuson's 
house  he  and  Valdez  stopped  at  a  store 
and  one  Figueroa  came  and  told  them 
that  Tuson  was  already  there,  and  they 
then  approached  Yuson's  house  and  locat- 
ed themselves  in  the  fence  near  the  stair- 
ease  (outside  the  house,  leading  to  the 
soond  story) I  and  when  Yuson  arrived 
Valdez  ordered  me  to  shoot 

Q.  And  what  did  you  dot 

A.  I  tried  to  shoot,  but  the  gun  would 
not  go  off. 

Q.  Ajid  then — 

A.  He  approached  me  and  said,  ^Son 
of  a  whore,  he  was  able  to  go  up  and  you 
won't  shoot,**  and  he  showed  me  how  to 
shoot  and  right  at  that  moment  the  gun 
went  off. 

On  cross-examination  he  says  he 
pulled  the  two  triggers  and  that  the  gun 
would  not  go  off,  and  that  then  Valdez 
showed  him  how  to  shoot.  '1  was  hold- 
ing the  shotgun  this  way  (indicating) 
and  he  was  showing  me  how  to  shoot, 
[449]  saying,  'This  way,'  and  without 
more  ado  the  G^ot  came  out,  the  shot  gxm 
fell  and  I  was  frightened  and  ran  away 
from  the  place  and  I  know  nothing 
more.**  He  says  he  had  never  handled 
firearms  before,  and  did  not  know  how  to 
shoot  a  gun,  and  that  he  did  not  tell  Val- 
dez that  he  did  not  know  how  to  shoot. 
The  shot  thus  fired  was  the  one  fatal  to 
Yuson. 

I  shall  not  go  into  the  testimony  of  the 
eorroborating  witnesses  for  the  prosecu- 
tion, Mateo  Arcilla,  who  is  described  by 
the  supreme  court  as  "a  convicted  wife 
murderer,  sentenced  to  life  imprisonment 
for  that  crime  since  he  appeared  as  a  wit- 
ness at  the  trial  of  Valde^,'*  and  Figueroa, 
who,  with  Gatmaitan  and  Arcilla,  the 
trial  judge  says  pleaded  guilty,  before 
a  justice  of  the  peace,  to  murdering  Yu- 
son, without  implicating  Valdez. 

The  only  motive  suggested  on  the  part 
of  Valdez  for  murdering  Yuson  is  a  dif- 
ference between  him  or  his  mother  (it  is 
not  dear  which)  and  Yuson  about  some 
boundary  and  water  rights,  which  had 
been  amicably  settled  four  years  before 
the  murder,  and  an  indefinite  business 
rivalry,  which  is  only  remotely  alluded  to 
by  the  widow  of  tlie  deceased. 

1S60 


A  careful  reading  of  this  entire  record 
convinces  me,  and  the  opinions  of  the 
lower  courts  throughout  proceed  upon  the 
assumption,  that  the  conviction  of  Valdes 
could  not  be  thought  of  except  this  story 
of  Qatmaitan,  which  I  have  thus  detailed 
from  the  record,  is  believed  to  be  true. 
Und^  the  authority  of  the  decisions  of 
this  court  in  Wiborg  ▼.  United  States, 
163  U.  S.  632,  658,  41  L.  ed.  289,  298, 
16  Sup.  Ct  Rep.  1127,  1197;  Qyatt  ▼. 
United  States,  197  U.  S.  207,  49  L.  ed. 
726,  25  Sup.  Ct  Rep.  429;  and  in  Bias 
V.  United  States,  223  U.  S.  454,  56  L. 
cd.  505,  32  Sup.  Ct  Rep.  250,  Ann.  Caa. 
1913C,  1138,  I  have  thus  examined  this 
record  for  the  purpose  of  determining 
whether  there  is  any  substantial  evidence 
to  be  found  in  it  to  warrant  the  convic- 
tion of  the  defendant,  and  my  condosioii 
is  that  there  is  no  sudi  evidence,  because^ 
after  making  full  allowance  for  differen- 
ces of  habit,  of  life,  and  of  character  of 
the  persons  involved  [450]  and  of  the 
witnesses,  I  cannot  conceive  it  possible 
that  a  man  such  as  Valdez  is  described  to 
be,  even  if  he  desired  the  death  of  an 
enemy  or  a  rival  (aa  to  which  there  is  no 
evidence),  would  bribe  to  shoot  him,  aa 
entire  stranger  of  the  most  ignorant  type 
obtainable,  who  had  never  used  firearms; 
should  promise  him  money  to  commit  the 
murder;  should  deliberately  hand  him,  in 
the  early  evening,  in  a  village  street,  the 
gun  with  which  to  shoot  the  victim;  and 
then  should  go  with  the  murderer  to  the 
scene  and  participate  in  the  assaseino' 
tion  by  puUing  the  trigger  which  fired 
the  fatal  shot. 

Comment  would  be  superfiuous.  The 
mere  narration  of  the  story  makes  it  im- 
possible for  me  to  consent  to  making  it 
the  legal  basis  for  depriving  a  man  of 
his  life,  for  the  testimony  of  Gatmaitaa 
is  not  merely  mistaken  testimony,  due  to 
faulty  recollection  or  statement,  but  one 
of  his  series  of  stories  is  necessarily,  con- 
sciously, and  corruptly  false,  and  there- 
fore the  other  should  not  be  relied  upon; 
especially  not  in  a  capital  case.  It  is  not 
uncommon  for  ignorant  and  corrupt  men 
to  falsely  charge  others  with  doing  what 
the^  imagine  that  they  themselves,  in 
their  narrow  minds  and  experience,  would 
have  done  under  the  circumstances  of  a 
given  case,  and  the  surest  check,  often 
the  only  check,  on  such  perjury,  is  to 
recognize  the  impossibility  that  men  of 
larger  instruction  and  resources  and  ex- 
perience could  have  been  guilty  of  such 
conduct.  It  is,  of  course,  possible  that 
Valdez  committed  or  inspired  this  crime, 
but  it  is  impossible  to  believe  that  he 

would  have  committed  it  in  the  crude, 
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certain  to  be  detected,  manner  described 
by  Gatmaitan. 

This  condnsion  is  arrived  at  patting 
iRrholly  aside  the  defense  of  the  accused, 
in  which  he  took  the  witness  stand,  and, 
80  far  as  the  record  shows,  sustained  him- 
self through  a  searching  cross-examina- 
tion, in  a  cat^^cal  denial  of  the,  to  me, 
utterly  incredible  stories  of  the  prosecut- 
ing witnesses. 

[451]  But  even  if  the  evidence  in  the 
case  were  deemed  by  me  credible,  I  still 
should  conclude  that  the  judgment  should 
be  reversed  for  the  purely  legal  reason 
which  I  shall  now  state. 

When  the  state  closed  its  evidence  in 
rebuttal,  the  prosecuting  attorney  re- 
quested the  court  (there  was  no  jury)  to 
view  the  scene  of  the  murder.  To  this 
counsel  for  the  accused  assented,  but  with 
the  request  that  ''no  testimony  be  taken 
because  it  produced  great  confusion  when 
trying  to  examine  witnesses  at  the  place 
of  the  occurrence.''  To  this  request  the 
prosecuting  attorney  replied :  "What  Mr. 
Southworth  says  would  be  very  advisable, 
but  I  believe  it  would  be  very  advisable 
also  not  to  dispense  with  the  task  in 
which  the  court  may  exercise  its  discre- 
tion, so  that  when  said  court  arrives  there 
it  may  ask  of  unknown  persons  where 
the  deceased  fell,  where  the  wad  was 
found,  where  Gatmaitan  was,  and  where 
Mateo  Arcilla  was.'* 
.    Then  this  follows: 

The  court :  The  court  has  no  objection 
to  making  that  inspection  after  the  de- 
fense has  produced  its  rebuttal  evidence, 
not  showing  in  the  record  the  result  of 
said  inspection, 

Mr.  Southworth:  We  have  no  rebuttal 
evidence. 

The  court:  So  that  we  may  dose  the 
casef 

Mr.  Chicote:    Yes,  sir. 

The  court:  CK)od;  to-morrow  you  may 
present  your  arguments.  The  session  of 
the  court  is  dosed. 

The  record  further  shows  that  the  judge 
visited  the  scene  of  the  murder,  that  Val- 
dez  was  confined  in  prison  several  miles 
away  at  the  time  of  the  visit,  and  that 
he  was  neither  required  nor  invited  to  be 
present  at  the  view. 

This  visit  to  the  scene  by  the  judge 
without  the  presence  of  the  accused  is  as- 
signed as  one  of  the  reasons  why  a  new 
trial  should  be  granted,  on  the  ground 
that  such  action  violated  §  5  of  the  Act 
of  Congress  of  July  Ist,  1902  [32  Stat. 
at  L.  692,  chap.  1369],  [452]  known  as 


the  'ThUippine  bill,''  and  also  article  6 
of  the  Amendments  to  the  Constitution 
of  the  United  Stales,  providing  that  the 
accused  ''shall  enjoy  the  right  to  be  con- 
fronted with  the  witnesses  against  him." 

What  was  done  by  the  judge  at  this 
view  is  the  subject  of  much  dispute  and 
conflict  of  statement  made  in  affidavits  on 
motion  for  a  new  trial-  A  typical  state- 
ment in  the  interest  of  the  accused  of 
what  occurred  is  made  by  his  attorney, 
who  is  described  in  the  record  as  a  repu- 
table member  of  the  bar,  who  stated  that 
the  widow  of  the  deceased  explained  to 
the  judge  what  she  claimed  had  taken 
place  on  the  night  of  the  murder,  point- 
ing out  where  the  deceased  had  fallen, 
and  discussing  many  other  matters  in  con- 
nection with  the  case,  she  weeping  and 
wringing  her  hands  all  of  the  time  that 
such  interview  was  in  progress,  and  that 
one  Crockett,  a  constable,  was  active  in 
indicating  to  the  court  various  points  and 
circumstances  connected  with  the  mui*- 
der,  an  of  this  against  objections  made 
by  counsel  as  to  the  conduct  of  the  widow 
and  Crockett. 

A  typical  affidavit  introduced  by  the 
state  was  by  the  private  prosecutor  Buen- 
camino,  who  stated  that  he  was  present 
at  the  view,  that  the  judge  "neither  re- 
ceived any  evidence  nor  admitted  any 
testimony  referring  to  the  case  then  bein*;: 
prosecuted  against  Valdez,  and,  accord- 
ing to  my  best  recollection,  I  did  not  see 
the  widow  crying,  but  I  saw  her  at  a 
place  distant  from  the  judge.  I  also  state 
that  Captain  Crockett  did  not  give  any 
evidence  before  the  judge." 

An  assistant  attorney  for  the  govern- 
ment made  affidavit  that  at  no  time  did 
he  see  the  widow  crying  or  talking  to 
the  jud^e,  or  illustrating  how  her  hus- 
band had  fallen. 

However,  a  photograph  of  the  scene  at 
the  time  of  the  view  indicates  that  it 
must  have  been  a  very  imusual  local 
event,  for  a  large  crowd  was  present, 
and  in  this  photograph  the  widow  is 
shown  in  a  position  which  must  have 
been  [453]  very  close  to  the  judge,  and 
it  is  very  significant  that  there  is  no  state- 
ment from  the  judge  as  to  just  M'hat  he 
did  and  as  to  what  occurred  at  the  view. 

It  has  long  been  familiar,  textbook, 
law,  that  a  viewing  of  the  premises  where 
the  crime  is  alleged  to  have  been  com- 
mitted is  part  of  the  trial.  Thus,  in 
Wharton's  Criminal  Law,  9th  ed.  vol.  3, 
§  707,  it  is  said:  "The  visit  (of  the 
jury)  must  be  made  in  the  presence  of 
the  accused,  who  is  entitled  to  have  all  the 
evidence  received  by  the  jury  taken  in  his 
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presence."  And  in  Enc.  of  PI.  ft  Pr. 
vol.  22,  p.  1059,  it  is  said:  'In  criminal 
causes  the  accused  is  entitled  to  be  pres- 
ent if  the  jury  is  sent  to  view  the  locus 
of  the  crime,  as  a  view  in  the  absence 
of  the  accused  would  violate  his  consti- 
tutional right  to  appear  in  person  and  be 
confronted  with  the  witnesses  against 
him." 

But  the  law  upon  this  subject  has  been 
recently  summed  up  by  this  court  (Diaz 
v.  United  States,  223  U.  S.  442,  454,  56 
L.  ed.  500,  505,  32  Sup.  Ct.  Rep.  250, 
Ann.  Cas.  1913C,  1138)  in  an  admirable 
statement,  which,  in  my  judgment,  rules 
the  case  before  us,  and  is  as  f ollo¥!^ : 

''We  are  thus  brought  to  the  question 
whether  the  provision  in  §  5  of  the  Phil- 
ippine Civil  Grovemment  Act,  securing  to 
the  accused  in  all  criminal  prosecutions 
'the  right  to  be  heard  by  himself  and 
counsel,'  makes  his  presence  indispen- 
sable at  every  stage  of  tlie  trial,  or  in- 
vests him  with  a  right  which  he  is  always 
free  to  assert,  but  which  he  also  may 
waive  by  his  voluntary  act.  Of  course, 
if  that  provision  makes  his  presence  thus 
indispensable,  it  is  of  no  moment  that  the 
Philippine  laws  do  not  go  so  far,  for  they 
cannot  lessen  its  force  or  effect.  An  iden- 
tical or  similar  provision  is  found  in  the 
constitutions  of  the  several  states,  and  its 
substantial  equivalent  is  embodied  in  the 
6th  Amendment  to  the  Constitution  of  the 
United  States.  It  is  the  right  which  these 
constitutional  provisions  secure  to  per- 
sons accused  of  crime  in  this  country  that 
WM  carried  to  the  Philippines  by  the  con- 
gressiondl  enactment,  and  therefore,  ac- 
cording to  a  familiar  rule  [454]  the  pre- 
vailing course  of  decision  here  may  and 
shoukl  be  accepted  as  determinttiive  of 
the  nature  and  measure  of  the  right  there. 
Kepner  v.  United  States,  195  U.  S.  100, 
124,  49  L.  ed.  114, 122,  24  Sup.  Ct  Rep. 
797, 1  Ann.  Cas.  655. 

**,  .  .  In  cases  of  felony  our  courts, 
with  substantial  accord,  have  regarded  it 
as  extending  to  every  stage  of  the  trial, 
inclusive  of  the  impaneling  of  the  jury 
and  the  reception  of  the  verdict,  and  as 
being  scarcely  less  important  to  the  ac- 
cused than  the  right  of  trial  itself.  And 
with  like  accord  they  have  regarded  an  ac- 
cused who  is  in  custody  and  one  who  is 
charged  with  a  capital  offense  as  incap- 
able of  waiving  the  right;  the  one,  because 
his  presence  or  absence  is  not  within  his 
own  control,  and  the  other  because,  in 
addition  to  being  usually  in  custody,  he 
is  deemed  to  suffer  the  constraint  natur- 
ally incident  to  an  apprehension  of  the 
awful  penalty  that  would  follow  convic- 
tion.   •    •    • 
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I  "The  reasoning  upon  which  this  rule  of 
decision  rests  is  clearly  indicated  in  Bar- 
ton y.  State,  67  Ga.  653,  44  Am.  Rep. 
743,  where  it  is  said  by  the  supreme  eonrt 
of  Georgia: 

"'It  is  the  right  of  the  defendant  in 
cases  of  felony  ...  to  be  present  at 
all  stages  of  the  trial,— -especially  at  the 
rendition  of  the  verdict, — and  if  he  be  in 
such  custody  and  confinement  .  .  . 
not  to  be  present  unless  sent  for  and 
lieved  by  the  court,  the  reception  of  the 
verdict  during  such  compulsory  absence 
is  so  illegal  as  to  necessitate  the  setting 
it  aside.  .  .  .  The  principle  thus  ruled 
is  good  sense  and  sound  law;  because  he 
cannot  exercise  the  right  to  be  present  at 
the  rendition  of  the  verdict  when  in  jail, 
unless  the  officer  of  the  court  brings  him 
into  the  court  by  its  order.' " 

It  is  difficult  to  imagine  a  case  which 
would  show  the  value  of  this  rule  more 
strongly  than  the  case  we  are  considering. 
11  the  description  of  what  occurred  as 
given  by  counsel  for  the  defendant  is 
even  approximately  true,  it  is  not  improb* 
able  that  even  the  most  stoical  judge 
might  have  been  influenced  by  it,  and  ^e 
presence  of  the  defendant  might  very  well 
have  had  a  counterbalancing  [455]  in- 
fluence, and,  in  addition  to  this,  he  was 
entitled  to  the  benefit  of  any  suggestion 
which  he  might  have  been  i^le  to  make 
through  his  counsel. 

It  is  very  clear  to  my  mind  that  Diss  y. 
United  States,  supra,  in  principle  rules 
this  case,  and  that  the  viewing  of  the 
scene  of  the  murder  by  the  judge  without 
the  presence  of  the  accused  requires  that 
it  be  reversed  and  a  new  trial  granted. 

That  the  conclusion  I  have  reached  in 
this  ease  is  not  idiosyncratic,  or  the  result 
of  an  undue  regard  for  a  man's  life  when 
it  is  adequately  proved  to  have  been  for- 
feited under  the  law,  is,  I  think,  suf- 
ficiently shown  by  the  fact  that  two  of 
the  members  of  the  supreme  court  of  the 
Philippine  Islands  expressed  their  esti- 
mate of  the  case  made  against  Valdez  by 
this  record  in  these  terms: 

Moreland,  J.,  dissenting:  '1  dissent. 
I  think  that  the  least  the  accused  is  en- 
titled to,  under  the  facts  and  the  law,  is 
a  new  trial.  I  believe,  however,  that  he 
is  entitled  to  an  acquittal  upon  the  facts 
as  presented."     And 

Grant  T.  Trent,  J.:  "I  dissent  on  the 
ground  that  the  prosecution  has  not 
proved  the  guilt  of  the  appellants  of  tiie 
crime  of  which  they  were  convicted." 

For  the  reasons  thus  stated,  I  am  of 
opinion  that  this  record  does  not  show 
any  credible  testimony  supporting  tlie 
judgmenti  that,  upon  the  authorities  cited, 
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it  rests  upon  error  of  law  gravcjy  preju- 
dicial to  the  accused,  and  that  it  there- 
fore should  be  reversed  and  a  new  trial 
granted. 

I  am  authorized  to  say  that  the  Chief 
Justice  concurs  in  this  opinion. 


[4561  IN  THE  MATPER  OP  THE  IN- 
DIANA TRANSPORTATION  COMPANY, 
Petitioner. 

(See  8.  C.  Reporter's  ed.  456-469.) 

Writ  and  process  —  necessity  of  service 
—  amended  libel  —  introducing  new 
claims  of  new  claimants. 

1.  New  claims  of  new  claimants  may  not, 
without  senrice  of  process,  be  introduced  by 
an  amended  libel  into  an  existing  suit  begun 
by  a  libel  in  personam,  setting  up  a  cause 
of  action  for  a  death  caused  by  the  capsiz- 
ing of  a  vessel,  although  the  respondent  has 
appeared  in  the  suit;  the  new  claimants  are 
strangers  and  must  begin  their  action  by 
service  of  process  just  as  if  no  one  had 
sued  the  respondent. 

[For  other  cases,  see  Writ  and  Process,  II.  b; 
Admiralty.  Hi.  b,  3,  In  Digest  Sap.  Ct 
1908.1 

Appearance  —  as  waiver  of  lack  of  serv- 
ice of  process. 

2.  The  right  of  the  ren>ondent,  who  had 
appeared  in  a  suit  begun  by  a  libel  in  per- 
sonam for  a  death  caused  by  the  capsizing  of 
a  vessel,  to  object  that  new  claims  of  new 
claimants  could  not  be  introduced  into  the 
suit  without  service  of  process,  was  not 
lost  when  respondent  excepted  that  it  could 
not  in  law  in  this  case  be  called  upon  to 
answer  the  amended  libel  as  to  additional 
libellants,  or  when,  not  waiving  its  previous 
exception,  which  had  been  overruled,  it 
affain  excepted  that  the  eourt  had  not  juris- 
diction over  it  in  respect  of  the  additional 
libellants,  and  that  the  amended  libel  did 
not  state  a  cause  of  action  against  it. 

(For  other  cases,  see  Appearance,  II.,  in  Di- 
gest Sup.  Ct.  1906.] 

[No.  25,  Original.] 

Argued  May  21,  1917.     Decided  June  11, 
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ORIGINAL  PETITION  for  a  Writ  of 
Prohibition  directed  to  the  Judge  of 
the  District  Court  of  the  United  States 

Kote. — On  taking  steps  to  contest  the 
eause  on  the  merits  after  a  special  ap- 
pearance as  waiver  of  objection  to  ju^ 
risdiction  over  the  person — see  notes  to 
Corbett  v.  Physicians'  Casualty  Asso.  16 
L.R.A.(N.S.)  177,  and  State  ex  rel.  Lane 
V.  District  Ct.  L.R.A.1916E,  1082. 

On  the  e£Fect  of  appearance  on  defects 
in  process — see  note  to  Knox  t.  Sum-l 
mers,  2  L.  ed.  U.  S.  510. 


for  the  Northern  District  of  Illinois, 
Eastern  Division,  to  prevent  that  court 
from  exceeding  its  jurisdiction  by  per- 
mitting new  claims  of  new  claimants  to 
be  introduced  without  service  of  process 
by  an  amended  libel  into  an  existing  suit 
begun  by  a  libel  in  personam,  setting  up 
a  cause  of  action  for  a  death  caused  by 
the  capsizing  of  a  vessel.  Rule  made  ab^ 
solute. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Ohartoe  E.  Kremer  and  Bna- 
sell  Mott  argued  the  cause,  and  filed  a 
brief  in  support  of  the  petition : 

The  writ  of  prohibition  should  issue 
whenever  a  lower  eourt  is  proceeding 
without  jurisdiction  either  of  the  snl^ 
jeet-matter  or  of  the  person. 

2  Co.  Inst.  202;  Quimbo  Appo  y. 
People,  20  N.  Y.  531;  Ex  parte  Williams, 
4  Ark.  637,  38  Am.  Dec.  46;  Works, 
Courts  &  Jurisdiction,  64;  Pennsylvania 
R.  Co.  y.  Rogers,  52  W.  Ya.  450,  62 
L.R.A.  178,  44  S.  E.  300;  State  ex  rel. 
Nolte  y.  Kings  County  Superior  Ct.  15 
Wash.  500,  46  Pae.  1031;  Stuparich 
Mfg.  Co.  y.  Superior  Ct  123  Cal.  290,  55 
Pae.  985;  People  ex  reL  McClosky  ▼. 
Wayne  Circuit  Ct.  26  Mich.  100;  People 
ex  reL  Hess  y.  Inman,  74  Hun,  130,  26 
N.  T.  Supp.  329;  Howard  y.  Pierce,  38 
Mo.  296;  State  ex  reL  Moses  y.  Mitchell, 

2  Bail.  L.  225. 

The  district  court  of  the  northern  dis- 
trict of  niinois  has  no  jurisdiction  of 
the  373  claims  in  the  amended  libel,  be- 
cause there  has  been  no  service  on  the 
Indiana  Transportation  Company,  and 
as  all  these  claims  are  suits  in  personam, 
jurisdiction  can  only  be  acquired  by  per- 
sonal service. 

Boswell  y.  Otis,  9  How.  336, 13  L.  ed. 
164;  Scott  v.  McNeal,  154  U.  S.  34,  38  L. 
ed.  896,  14  Sup.  Ct.  Rep.  1108;  Old 
Wa3me  Mut.  Life  Asso.  v.  McDonough, 
204  U.  S.  8,  51  L.  ed.  345,  27  Sup.  Ct. 
Rep.  236;  Hovey  y.  Elliott,  167  U.  S. 
409,  42  L.  ed.  215, 17  Sup.  Ct.  Rep.  841; 
Galpin  v.  Page,  18  Wall.  350,  21  U  ed. 
959;  Roller  v.  Holly,  176  U.  S.  398,  44 
L.  ed.  520,  20  Sup.  Ct.  Rep.  410;  Hart 
V.  Sansom,  110  U.  S.  151,  28  L.  ed.  101, 

3  Sup.  Ct.  Rep.  586;  Leigh  v.  Green,  193 
U.  S.  79,  48  L.  ed.  623,  24  Sup*  Ct.  Rep. 
390 ;  Brooklyn  v.  iEtna  L.  Ins.  Co.  99  U. 
S.  362,  25  L.  ed.  416;  Pana  v.  Bowler,  107 
U.  S.  529,  27  L.  ed.  424,  2  Sup.  Ct  Rep. 
704;  Webster  v.  Reid,  11  How.  437,  13 
L.  ed.  761 ;  Bischoff  v.  Wethered,  9  Wall. 
812,  19  L.  ed.  829;  Hollingsworth  v. 
Barbour,  4  Pet  466,  7  L.  ed.  922; 
Enowles  v.  Logansport  Gaslight  &  Coke 
Co.  19  Wall.  58, 22  L.  ed.  70;  Pennoyer  v. 
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Neff,  95  U.  S.  714,  24  L.  ed.  565;  River- 
side &  D.  River  Cotton  Mills  v.  Menefee^ 
237  U.  S.  189,  59  L.  ed.  910,  35  Sup.  Ct 
Rep.  579;  Simon  v.  Southern  R.  Co.  236 
U.  S.  115,  59  L.  ed.  492,  35  Sup.  Ct. 
Rep.  255. 

There  is  nothing  in  the  procedure  in 
admiralty  courts  which  gives  the  court 
jurisdiction  of  suits  in  personam,  where 
there  is  no  service  on  the  defendant. 

The  Oregon,  158  U.  S.  186,  39  L.  ed. 
943,  15  Sup.  Ct.  Rep.  804;  The  Zodiac, 
5  Fed.  220;  Walker  v.  Hughes,  132  Fed. 
885;  The  Willamette,  31  L.R.A.  715, 
18  C.  C.  A.  366,  44  U.  S.  App.  26,  70 
Fed.  874;  The  Nahor,  9  Fed.  213. 

In  admiralty  cases  arising  on  the 
Ghreat  Lakes,  such  as  the  present  ease, 
the  defendant  is  entitled  to  a  jury  trial, 
and  the  court  below  was  without  juris- 
diction to  deprive  it  of  this  right  bv 
joining  374  separate  suits  in  one  libeL 

The  Nyack,  118  C.  C.  A.  67, 199  Fed. 
383;  The  Western  States,  86  C.  a  A. 
354,  159  Fed.  354. 

The  defendant  objected  to  the  action 
of  the  court  by  filing  its  first  set  of  ex- 
ceptions; and,  when  these  were  over- 
ruled, no  further  action  by  the  defend- 
ant could  operate  as  a  waiver  of  its  ob- 
jections. 

Harkness  ▼.  Hyde,  98  U.  S.  476,  25  L. 
ed.  237;  Merchants  Heat  ft  Light  Co. 
V.  J.  B.  Clow  &  Sons,  204  U.  8.  286^  51 
L.  ed.  488,  27  Sup.  Ct  Rep.  285;  Re  At- 
lantic City  R.  Co.  164  U.  S.  633,  41  L. 
ed.  579,  17  Sup.  Ct.  Rep.  208:  Davis  v. 
aeveland,  C.  C.  ft  St.  L.  R.  Co.  217  U. 
S.  157,  64  L.  ed.  708,  27  L.R.A.(N.S.) 
823,  30  Sup.  Ct  Rep.  463, 18  Ann.  Cas. 
907:  Mexican  C.  R.  Co.  v.  Pinkney,  149 
U.  8. 194,  37  L.  ed.  699, 13  Sup.  Ct.  Rep. 
859;  Susquehanna  ft  W.  Valley  R.  ft  Coal 
Co.  V.  Blatchford,  11  WaU.  172,  20  L, 
ed.  179;  First  Nat.  Bank  v.  Cunningham, 
48  Fed.  510;  Graham  v.  Spencer,  14  Fed. 
603;  Donahue  v.  Calumet  Fire  Clay  Co. 
94  Fed.  23;  Romaine  v.  Union  Ins.  Co. 
28  Fed.  625;  Waters  ▼.  Central  Trust 
Co.  62  C.  C.  A.  45, 126  Fed.  468;  Tanus- 
sauckas  v.  Mallory  S.  S.  Co.  146  C.  C. 
A.  324,  232  Fed.  133;  Morris  v.  Graham, 
51  Fed.  53;  Lung  Chung  v.  Northern  P. 
R.  Co.  10  Sawy.  17,  19  Fed.  254;  Baum- 
gardner  v.  Bono  Fertiliser  Co.  58  Fed.  1 ; 
Insurance  Co.  of  N.  A.  v.  Svendsen,  74 
Fed.  346;  Stonega  Coal  ft  Coke  Co.  v. 
Louisville  ft  N.  R.  Co.  139  Fed.  271; 
Foster-Milbum  Co.  v.  Chinn,  122  C.  G. 
A.  577,  202  Fed.  175. 

Wherever  an  admiralty  court  has  al- 
lowed an  amendment  by  adding  a  new 
cause  of  action  over  which  it  had  no 
jurisdiction,  it  has  required  a  new  and  ad- ' 

1S64 


ditional  service  before  calling  upon  tli« 
defendant  to  answer. 

The  Monte  A.  12  Fed.  331;  Moore  t. 
Kimball,  13  C.  C.  A.  504,  30  U.  S.  A^^ 
214,  66  Fed.  340;  The  Lowlands,  147 
Fed.  986;  The  Nora,  181  Fed.  846. 

No  appearance  for  respondeat 

Mr.  Harry  W.  Btandidge  (by  spedal 
leave)  argued  the  cause  and  filed  a  brief 
in  support  of  the  return  of  ren>ondent: 

The  petition  shows  on  its  face  that 
petitioner  is  not  entitled  to  the  relief 
prayed  for  therein. 

32  Cyc  602,  603,  625,  626;  1  Cye. 
851;  The  Ancoria,  9  Fed.  840;  Jaoobsea 
V.  Dalles,  P.  ft  A.  Nav.  Co.  93  Fed.  97&^ 
Oliver  v.  Alexander,  6  Pet.  143,  8  L.  ed. 
349 ;  Rich  v.  Lamb^  12  How.  347,  352, 

13  L.  ed.  1017,  1019;  Frets  v.  Bull,  12 
How.  468,  13  L.  ed.  1069;  The  Clan  Gra- 
ham, 153  Fed.  977;  The  Samson,  197  Fed. 
1017;  Salmon  Falls  Mfg.  Co.  ▼.  Tangier, 
3  Ware,  110,  Fed.  Cas.  No.  12,267;  The 
Alert,  40  Fed.  836;  Re  New  York  ft  P. 
R.  S.  S.  Co.  155  U.  S.  523,  39  L.  ed.  246, 
15  Sup.  Ct  Rep.  183;  The  Epsilon,  6 
Ben.  389,  Fed.  Cas.  No.  4,506 ;  Barnes  v. 
Western  U.  Teleg.  Co.  120  Fed.  550;  The 
Hudson,  15  Fed.  162;  Ex  parte  Gordon, 
104  U.  S.  515,  26  L.  ed.  814;  2  Ene.  PL 
ft  Pr.  pp.  635,  644;  4  C.  J.  pp.  1337, 
1338;  Atkins  ▼.  Fibre  Disintegrating 
Co.  18  WaU.  272,  298,  21  L.  ed.  841,  843; 
Enoz  V.  Summers,  3  Cranch,  496,  2  L. 
ed.  510;  Pollard  ▼.  Dwight,  4  Cranch, 
421,  427,  2  L.  ed.  666,  668;  Piatt  v.  Man- 
ning, 34  Fed.  817;  Lowry  v.  Tile,  Mantel 
ft  Grate  Asso.  98  Fed.  817;  St  Louis  ft 
S.  F.  R.  Co.  ▼.  McBride,  141  U.  S.  127, 
130,  35  L.  ed.  659,  660, 11  Sup.  Ct  Rep. 
982;  Romaine  v.  Union  Ins.  Co.  28  Fed. 
625;  Ex  parte  Eason,  95  U.  S.  68,  77, 
24  L.  ed.  373,  376;  Re  Louisville  Under- 
writers, 134  U.  S.  488,  33  L.  ed.  991,  10 
Sup.  Ct  Rep.  587;  Central  Trust  Co.  v. 
McGeoige,  151  U.  S.  129,  38  L.  ed.  98, 

14  Sup.  Ct  Rep.  286;  Western  Loan  ft 
Sav.  Co.  V.  Butte  ft  B.  ConsoL  Min.  Co. 
210  U.  S.  368,  52  L.  ed.  1101,  28  Sup.  Ct 
Rep.  720;  Mutual  L.  Ins.  Co.  v.  ELiUmon, 
145  U.  S.  293,  36  L.  ed.  709, 12  Sup.  Ct 
Rep.  909;  Butler  v.  Courier-Citizen  Co. 
127  Fed.  1015;  American  Trust  ft  Sav. 
Bank  v.  Zeigler  Coal  Co.  91  C.  C.  A.  72, 
165  Fed.  34;  American  Window  Glass 
Co.  V.  Noe,  86  C.  C.  A.  133, 158  Fed.  777; 
Denver  City  Tramway  Co.  v.  Norton,  73 
C.  C.  A.  1, 141  Fed.  599;  Stone  v.  United 
States,  12  C.  C.  A.  451,  29  U.  S.  App.  32, 
64  Fed.  667. 

Petitioner  is  not  entitled  to  the  relief 
which  it  prays  for,  by  reason  of  excep- 
tions flko  by  it  to  said  amended  libifil 
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which  it  has  failed  to  set  forth  in  its  pe- 
tition. 

Lowry  y.  Tile,  Mantel  &  Grate  Asso. 
98  Fed.  817;  Barnes  v.  Western  U. 
Teleg.  Co.  120  Fed.  550. 

[457]  Mi.  Justice  Holmes  delivered 
the  opinion  of  the  court: 

The  suit  in  which  this  writ  of  prohi- 
bition is  sought  was  originally  a  libel  in 
personam  against  the  petitioner,  an  In- 
diana corporation,  and  others,  for  caus- 
ing the  death  of  one  Dawson  through  the 
capsizing  of  the  steamer  Eastland  in  the 
Chicago  river.  The  libel  was  filed  on 
August  21,  1915.  A  citation  was  served 
upon  an  agent  of  the  petitioner  within 
the  district,  and  the  petitioner  filed  excep- 
tions to  the  libel.  On  July  24,  1916, 
leave  was  granted  ''to  certain  parties"  to 
intervene  as  libellants,  and  a  citation  to 
respondents  not  served  was  ordered,  re- 
turnable the  first  Monday  in  September. 
At  this  time  the  petitioner  was  not  sub- 
ject to  service  in  the  district  and  was 
not  served  with  process.  The  ''certain 
parties"  mentioned  in  the  order  seem  to 
have  been  373  other  libellants,  each  al- 
leging a  distinct  cause  of  action  for 
death  due  to  the  same  accident.  The 
petitioner  excepted  that  the  amended 
libel  was  contrary  to  law  because  it 
joined  373  other  libellants  who  had  sep- 
arate causes  of  action,  and  also  because 
the  petitioner  could  not  in  law  be  called 
on  to  answer  the  amended  libel  as  to 
373  additional  libellants.  The  excep- 
tions were  overruled  and  the  petitioner 
directed  to  answer  in  twenty  days  from 
the  date  of  the  order,  September  18, 
1916.  Thereupon  the  petitioner,  not 
waiving  its  previous  exceptions,  on  Octo- 
ber 7  again  excepted  that  the  court  had 
not  jurisdiction  over  it  in  respect  of  the 
additional  libellants,  and  that  the  libel 
did  not  state  a  cause  of  action  against  it. 
On  October  25  this  petition  was  filed. 

The  foundation  of  jurisdiction  is  phys- 
ical power.  If  a  defendant's  body  were 
in  custody  by  arrest,  or  a  vessel  were 
held  by  proceedings  in  rem,  it  well  might 
be  that  new  claims  would  be  entertained 
agninst  the  person  or  against  the  ship, 
in  addition  to  those  upon  which  the  ar- 
rest was  made.  The  Oregon,  158  U.  S. 
186,  210,  39  L.  ed.  943,  953,  15  Sup.  Ct. 
Rep.  804.  But  appearance  in  answer  to 
a  citation  docs  not  bring  a  defendant 
under  [458]  the  general  physical  power 
of  the  court.  He. is  not  supposed,  even 
by  fiction,  to  be  in  prison.  Conventional 
effect  is  given  to  a  decree  after  an  ap- 
pearance because  when  power  once  has 
•  1  li.  ed. 


been  manifested,  it  is  to  the  advantage 
of  all  not  to  insist  upon  its  being  main- 
tained to  the  end.  Michigan  Trust  Co. 
V.  Ferry,  228  U.  S.  346,  353,  57  L.  ed. 
867,  874,  33  Sup.  Ct.  Rep.  550.  That, 
however,  is  the  limit  of  the  court's  au- 
thority. Not  having  any  power  in  fact 
over  the  defendant  unless  it  can  seize 
him  again,  it  cannot  introduce  new 
claims  of  new  claimants  into  an  exist- 
ing suit  simply  because  the  defendant 
has  appeared  in  that  suit.  The  new 
claimants  are  strangers  and  must  begin 
their  action  by  service  just  as  if  no  one 
had  sued  the  defendant  before.  The 
Oregon,  158  U.  S.  186,  205,  210,  39  L.  ed. 
943,  952,  953,  15  Sup.  Ct.  Rep.  804.  We 
may  repeat  with  more  force  concerning 
defendants  what  was  said  alio  intuitu  in 
a  New  Jersey  case  cited  in  Revnolds  v. 
Stockton,  140  U.  S.  254,  268,  35  L.  ed. 
464,  468, 11  Sup.  Ct.  Rep.  773.  "Persons 
by  becoming  suitors  do  not  place  them- 
selves for  all  purposes  under  the  con- 
trol of  the  court." 

The  only  question  is  whether  the  peti- 
tioner lost  its  rights  by  its  mode  of  as- 
serting them;  the  argument  for  the  re- 
spondent being  that  the  exceptions 
above  mentioned  amounted  to  an  appear- 
ance and  plea  to  the  merits,  and  that 
thus  the  absence  of  service  was  cured. 
But  it  is  to  be  remembered  that  the  mo- 
tion for  leave  to  intervene  was  a  motion 
in  the  cause  in  which  petitioner  already 
had  appeared.  We  should  not  be  astute 
to  treat  recognition  that  it  was  in  court  as 
the  case  stood  before  the  motion,  to  let 
in  u]K>n  it  an  avalanche  of  new  claims,  as 
waiving  what  it  was  the  prime  and  only 
purpose  of  the  exceptions  to  prevent. 
The  langfuage  of  the  first  exceptions  was 
not  as  explicit  as  it  might  have  been,  but 
the  absence  of  service  seems  to  us  suf- 
ficiently covered  by  the  words:  "Be- 
cause the  above-named  respondent  can- 
not in  law,  in  this  case,  be  called  upon  to 
answer  the  said  amended  libel  as  to  373 
additional  libellants." 

The  second  exception,  still  insisting  on 
the  petitioner's  [459]  denial  that  the 
court  had  jurisdiction  of  it  in  respect  of 
the  new  claims  set  up,  pleaded  further, 
upon  the  rule  to  answer,  that  the 
amended  libel  did  not  state  a  cause  of 
action.  But  if  the  principles  of  waiver 
and  appearance  by  pleading  to  the 
merits  are  not  modified  in  a  case  where 
the  defendant  already  is  in  court,  it  is 
tnre  at  least  that  when  objections  to  the 
jurisdiction  have  been  overruled  the  de- 
fendant does  not  lose  its  rights  by  plead- 
ing to  the  merits.    Harkness  v.  Hyde,  98 
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0.  S.  476,  25  L.  ed.  237.    The  District 
Court  attempted  to  exceed  its  jurisdic- 
tion and  the  writ  of  prohibition  should 
be  granted. 
Rule  absolute. 


PAINE  LUMBER  COMPANY,  Limited, 
Gould  Manufacturing  Company,  the  R. 
^IcMillen  Company,  et  al.,  Appts., 

V. 

ELBRIDGE  H.  NEAL,  Individually  and  as 
Secretary  and  Treasurer  of  the  Joint  Dis- 
trict Council  of  New  York  and  Vicinity 
of  the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  and  Anmlga- 
mated  Society  of  Carpenters  and  Joiners 
of  America,  et  al. 

(See  S.  C.  Reporter's  ed.  459-486.) 

Injunction  —  against  violation  of  Sher- 
man Anti-trust  Act  -»  who  may  main- 
tain suit  —  private  party. 

1.  Concerted  action  to  prevent  the  use 
of  nonunion-made  materials  manufactured 
in  other  states,  even  if  a  violation  of  the 
Sherman  Anti-trust  Act  of  July  2.  1890  (26 
Stat,  at  L.  209,  chap.  647,  Comp.  Stat.  1916, 
§  8820),  may  not  be  enjoined  under  §  4  of 
that  act  at  the  instance  of  a  private  party, 
although  he  may  have  suffered  special  dam- 
age therefrom.  The  remedy  by  injunction 
is  available  only  to  the  government. 

(For  other  canes,  s^e  Injunction.  I.  d;  Parties, 
.     I.  a,  4,  in  Digest  Sup.  Ct.  1908.] 

Injunction  —  conspiracy  in  restraint  of 
trade  —  concerted  action  to  prevent 
nae  of  nonunion-made  materials. 

2.  The  Federal  Supreme  Court  will  not 

hold  that  the  usual  devices  of  labor  unions 

to  prevent,  bv  concerted  action,  the  use  of 

nonunion-made  materials,  may  be  made  the 

ground   of   an   injunction    under   the   New 

York  anti-trust  laws,  in  the  absence  of  a 

decision  of  the  highest  state  court  to  that 

effect. 

[For  other  cases,  see  Injunction,  L  d,  in  Di- 
gest Sop.  Ct  1908.] 

[No.  24.] 

Argued  May  3  and  4,  1915.  Restored  to 
docket  for  reargnment  June  12,  1916. 
Reargued  October  24  and  26,  1916.  De- 
cided June  11,  1917. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Sec- 
ond Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York,  dis- 
missing the  bill  in  a  suit  by  private 
parties  to  enjoin  concerted  action  to  pre- 
vent the  use  of  non-union-made  materi- 

Note. — As  to  remedy  by  injunction 
against  illegal  trusts  under  modem  anti- 
trust laws — see  note  to  Whitwell  v.  Con- 
tinental Tobacco  Co.  64  L.R.A.  715. 
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als  manof aetnred  in  other  atatea.  Af- 
firmed.   

See  same  case  below,  130  G.  G.  A.  522, 
214  Fed.  82. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Gordon  Merritt  and 
Daniel  Davenport  argued  the  cause  and 
filed  a  brief  for  appellants : 

The  Federal  statute  is  only  declara- 
tory of  the  common  law  without  adding 
to  or  subtracting  from  the  substantive 
offense;  it  specifies  the  remedies  of 
treble  damages,  confiscation,  and  injnno- 
tion  by  the  government,  which  were  not 
available  under  the  common  law,  and 
by  making  restraints  which  were  purely 
subjective  in  their  nature  affirmatively 
unlawful,  entitles  a  private  party  suffer- 
ing damage  therefrom  to  all  available 
civil  remedies.  Since  the  law  does  not 
lay  down  any  new  rule  as  to  combina- 
tions which  are  legal  or  illegal,  the  reme- 
dies which  it  prescribes  are  cumulative 
and  do  not  exclude  eommon-law  reme- 
dies. 

36  Cyc.  1176,  1176;  Rosin  v.  Lidger- 
wood,  89  App.  Div.  245,  86  N.  Y.  Supp. 
49. 

Cases  holding  that  parties  injured  by 
acts  in  violation  of  this  law  are  entitled 
to  an  injunction  under  general  equitable 
principles  are: 

Bigelow  V.  Calumet  &  H.  Min.  Co.  155 
Fed.  877,  affirmed  in  94  C.  C.  A.  13,  167 
Fed.  721;  United  States  v.  Addyston 
Pipe  &  Steel  Co.  46  L.R.A.  122,  29  C.  a 
A.  141,  54  U.  S.  App.  723,  85  Fed.  279; 
Mannington  v.  Hocking  Valley  R.  Co. 
183  Fed.  140;  De  Koven  v.  Lake  Shore 
&  M.  S.  R.  Co.  216  Fed.  955;  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  202  Fed. 
512;  Wadsh  v.  Association  of  Master 
Plumbers,  97  Mo.  App.  280,  71  S.  W. 
455;  see  also  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Miami  S.  S.  Co.  30  C.  C.  A.  142,  52  U. 
S.  App.  732,  86  Fed.  407;  Blindell  v. 
Hagan,  54  Fed.  40,  6  C.  C.  A.  86,  13  U. 
S.  App.  354,  56  Fed.  696;  Minnesota  v. 
Northern  Securities  Co.  194  U.  S.  48,  48 
L.  ed.  870,  24  Sup.  Ct.  Rep.  598. 

Under  general  principles  any  person 
specially  injured  in  his  property  rights 
by  criminal  or  unlawful  acts  is  entitled 
to  the  usual  and  appropriate  civil  reme- 
dies to  protect  him  therefrom;  and 
there  is  nothing  in  the  Sherman  Act 
which  deprives  him  of  that  right  or  con- 
tracts the  power  of  the  district  court  to 
grant  him  injunction  relief. 

Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 

228,  28  L.  ed.  411,  4  Sup.  Ct.  Rep.  369; 

Willy  V.  MuUedy,  78  N.  Y.  314,  34  Am. 

Rep.  536 ;  Mairs  v.  Baltimore  &  0.  R.  Co. 

244  U.  S. 
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175  X.  y.  413,  67  N.  E.  901;  Huda  v. 
American  Glucose  Co.  154  N.  Y.  481,  40 
L.R.A.  411,  48  N.  E.  897,  3  Am.  Neg. 
Rep.  721;  Angle  v.  Chicago,  St  P.  M. 
&  0.  R.  Co.  151  U.  S.  2,  38  L.  ed.  55, 
14  Sup.  Ct.  Rep.  240;  Bittennan  v.  Louis- 
ville &  N.  R.  Co.  207  U.  S.  206,  52  L.  ed. 
172,  23  Sup.  Ct.  Rep.  91,  12  Ann.  Cas. 
G03;  Re  Debs,  158  U.  S.  593,  594,  39  L. 
ed.  1105,  1106,  15  Sup.  Ct.  Rep.  900; 
Pollock,  Torts,  Webb's  Am.  ed.  1894,  p. 
24;  Cooley,  Torts,  3d  ed.  p.  145;  Cook, 
Combinations,  2d  ed.  §  15;  Addison, 
Torts,  8th  ed.  p.  20;  Bishop,  Non-Con- 
tract Law,  1889  ed.  §  132;  Cooper  v. 
Whittingham,  L.  R.  15  Ch.  Div.  501,  49 
L.  J.  Ch.  N.  S.  752,  43  L.  T.  N.  S.  16,  28 
Week.  Rep.  720 ;  Parker  v.  Barnard,  135 
Mass.  120,  46  Am.  Rep.  450;  Bishop, 
Written  Laws,  ^  250  B;  Hayes  v.  Porter, 
22  Me.  371 ;  Toledo,  A.  A.  &  N.  M.  R.  Co. 
V.  Pennsylvania  Co.  19  L.R.A.  387,  5  In- 
ters. Com.  Rep.  522,  54  Fed.  730;  Hardie- 
Tynes  Mfg.  Co.  v.  Cruise,  189  Ala.  66, 
66  So.  657;  Thomas  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  4  Inters.  Com.  Rep.  788, 
62  Fed.  821;  Stevens  v.  Chown  [1901] 

1  Ch.  894,  70  L.  J.  Ch.  N.  S.  571,  65  J. 
P.  470,  49  Week.  Rep.  460,  84  L.  T.  N.  S. 
796, 17  Times  L.  R.  313. 

The  losses  suffered  by  the  complain- 
ants, as  the  direct  and  intended  result  of 
this  illegal  and  criminal  combination, 
are  sufficient  to  give  them  standing  as 
private  litigants. 

Schwarcz  v.  International  Ladies' 
Garment  Workers'  Union,  68  Misc.  528, 
124  Supp.  968;  Hawarden  v.  Youghio- 
gheny  &  L.  Coal  Co.  Ill  Wis.  545,  55 
L.R.A.  828,  87  N.  W.  472;  Pennsylvania 
V.  Wheeling  &  B.  Bridge  Co.  13  How. 
566,  14  L.  ed.  269;  Georgetown  v.  Alex- 
andria Canal  Co.  12  Pet.  91,  9  L.  ed. 
1012;  Mississippi  &  M.  R.  Co.  v.  Ward, 

2  Black,  485,  17  L.  ed.  311;  Francis  v. 
Schoellkopf,  53  N.  Y.  152;  Cranford  v. 
Tyrrell,  128  N.  Y.  344,  28  N.  E.  514;  Re 
Debs,  158  U.  S.  593,  30  L.  ed.  1105,  16 
Sup.  Ct.  Rep.  900;  Wakeman  v.  Wilbur, 
147  N.  Y.  657,  42  N.  E.  341;  Greer  v. 
Smith,  155  App.  Div.  420,  140  N.  Y. 
Supp.  43. 

The  defendants'  combination  violates 
§§  340  and  341  of  article  22  of  the  Gen- 
eral Business  Law  of  New  York,  and 
complainants,  being  irreparably  injured 
in  their  property  rights  by  such  unlaw- 
ful acts,  are  entitled  to  an  injunction. 

If  the  acts  of  the  defendants  consti- 
tute a  misdemeanor  under  the  terms  of 
this  statute,  then  the  plaintiffs  are  en- 
titled to  all  the  appropriate  and  usual 
civil  remedies,  even  though  those  reme- 
dies are  not  prescribed  by  the  statute. 
41  Ii.  ed. 


It  is  the  settled  law  of  this  state  that 
one  who  is  specially  injured  by  an  act 
forbidden  by  the  criminal  law  is  entitled 
to  civil  relief. 

Kellogg  V.  Sowerby,  190  N.  Y.  370,  83 
N.  E.  47;  Rourke  v.  Elk  Drug  Co.  75 
App.  Div.  145,  77  N.  Y.  Supp.  374;  Due- 
ber  Watchcase  Mfg.  Co.  v.  E.  Howard 
Watch  &  Clock  Co.  3  Misc.  582,  24  N. 
Y.  Supp.  647;  Mogul  S.  S.  Co.  McGregor, 
L.  R.  21  Q.  B.  Div.  544;  Straus  v.  Ameri- 
can Publishers'  Asso.  177  N.  Y.  473,  64 
L.R.A.  701,  101  Am.  St.  Rep.  819,  69  N. 
E.  1107,  103  N.  Y.  496,  86  N.  E.  525, 
199  N.  Y.  548,  93  N.  E.  1133,  231  U.  S. 
222,  58  L.  ed.  192,  L.R.A.1915A,  1099, 
34  Sup.  Ct.  Rep.  84,  Ann.  Cas.  1915A, 
369;  John  D.  Park  &  Sons  v.  National 
Wholesale  Druggists'  Asso.  176  N.  Y.  1, 
62  L.R.A.  632,  96  Am.  St.  Rep.  578,  67 
N.  E.  136;  Locker  v.  American  Tobacco 
Co.  195  N.  Y.  565,  88  N.  E.  289, 121  App. 
Div.  443,  106  N.  Y.  Supp.  115. 

The  statute  is  little  more  than  a  cod« 
ification  of  the  common  law. 

Re  Davies,  168  N.  Y.  89,  56  L.R.A.  855, 
61  N.  E.  118;  People  v.  American  Ice  Co. 
120  N.  Y.  Supp.  443. 

To  come  within  the  meaning  of  this 
statute,  the  commodity  or  article  af- 
fected by  the  combination  need  not  be 
one  of  prime  necessity,  but  only  an  ar- 
ticle of  common  use 

Cummings  v.  Union  Blue  Stone  Co. 
164  N.  Y.  401,  52  L.R.A.  262,  79  Am.  St 
Rep.  655,  58  N.  E.  525 :  People  v.  Klaw, 
55  Misc.  72, 106  N.  Y.  Supp.  341;  People 
V.  Duke,  19  Misc.  292,  44  N.  Y.  336; 
DeWitt  Wire-Cloth  Co.  v.  New  Jersey 
Wire-Cloth  Co.  16  Daly,  529,  14  N.  Y. 
Supp.  277;  Knight  &  J.  Co.  v.  Miller, 
172  Ind.  27.  87  N.  E.  823,  18  Ann. 
Cas.  1146;  Straus  v.  American  Publish- 
ers' Asso.  177  N.  Y.  473,  64  L.R.A.  701, 
101  Am.  St.  Rep.  819,  69  N.  E.  1107. 

It  is  unnecessary  to  prove  that  the 
combination  has  been  successful  if  it 
appears  that  the  object  is  one  forbidden 
by  the  statute. 

People  V.  American  Ice  Co.  120  N.  Y. 
Supp.  443;  Straus  v.  American  Publish- 
ers^ Asso.  177  N.  Y.  473,  64  L.R.A.  701, 
101  Am.  St.  Rep.  819,  69  N.  E.  1107; 
People  V.  Sheldon,  339  N.  Y.  251,  23 
L.R.A.  221,  36  Am.  St.  Rep.  690,  34  N. 
E.  785;  Cohen  v.  Berlin  &  J.  Envelope 
Co.  166  N.  Y.  293,  59  N.  E.  906;  De  Witt 
Wire-Cloth  Co.  v.  New  Jersey  Wire-Cloth 
Co.  16  Daly,  529,  14  N.  Y.  Supp.  277; 
United  States  v.  Addvstone  Pipe  &  Steel 
,  Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  54 
I  tJ.  S.  App.  723,  85  Fed.  271. 

The  motive  which  actuates  the  mero- 
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bers  of  the  combination  is  immaterial, 
but  the  purpose  and  object  of  the  com- 
bination is  material 

Kellogg  V.  Sowerby,  190  N.  Y.  370,  83 
N.  E.  47 ;  People  v.  American  Ice  Co.  120 
N.  Y.  Supp.  443;  Schwarcz  v.  Interna- 
tional Ladies'  Garment  Workers'  Union, 
68  Misc.  528, 124  N.  Y.  Snpp.  968;  State 
v.  Minneapolis  Milk  Co.  124  Minn.  34, 
61  L.R.A.(N.S.)  244.  144  N.  W.  417; 
National  Protective  Asso.  v.  Cummings, 
170  N.  Y.  315,  58  L.R.A.  135,  88  Am.  St. 
Bep.  648,  63  N.  E.  369;  Bourke  v.  Elk 
Drug  Co.  75  App.  Div.  145,  77  N.  Y. 
Supp.  375;  Loewe  v.  Lawlor,  208  U.  S. 
274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep.  301, 
13  Ann.  Cas.  815. 

To  interpret  the  statute  as  applying  to 
combinations  of  employers,  and  not  to 
combinations  of  employees,  would  make 
it  unconstitutional;  for  in  this  case' 
employers  and  employees  are  members 
of  the  same  combination.  One  cannot  be 
innocent  and  the  other  guilty,  for  each  is 
responsible  for  what  the  other  does  in 
furtherance  of  the  common  design. 

Cleland  v.  Anderson,  66  Neb.  252,  5 
L.R.A.(N.S.)  136,  92  N.  W.  306,  96  N. 
W.  212,  98  N.  W.  1075;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  46 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ;  Nation- 
al  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  133, 
49  L.  ed.  696,  25  Sup.  Ct.  Rep.  379; 
Niagara  F.  Ins.  Co.  v.  Cornell,  110  Fed. 
816;  People  ez  rel.  Aiken  v.  Butler 
Street  Foundry  &  Iron  Co.  201  111  236, 
66  N.  E.  349;  Pierce  v.  Stablemen's 
Union,  156  Cal.  70, 103  Pac.  324;  Fisher 
Flouring  Mills  Co.  v.  Swanson,  76  Wash. 
649,  51  L.R.A.(N.S.)  522,  137  Pac.  144; 
Brown  v.  Jacobs  Pharmacy  Co.  115  Ga. 
429,  57  L.R.A.  547,  90  Am.. St.  Bep.  126, 
41  S.  E.  553. 

If  the  combination  of  the  defendants 
is  illegal,  then  every  act  in  furtherance 
thereof,  though  otherwise  innocent  and 
constitutionally  protected,  becomes  ille- 
gal because  done  in  furtherance  of  the 
illegal  purpose.  Acts  which  might  be  in- 
nocent when  done  by  one  person  may  be- 
come ille|^al  when  done  by  a  number  in 
combination  in  violation  of  the  statute. 

Bourke  v.  Elk  Drug  Co.  75  App.  Div. 
145,  77  N.  Y.  Supp.  375;  Locker'  v. 
American  Tobacco  Co.  195  N.  Y.  565,  88 
N.  E.  289,  121  App.  Div.  443,  106  N.  Y. 
Supp.  118;  Walsh  v.  Dwight,  40  App., 
Div.  513,  58  N.  Y.  Supp.  91. 

There  seems  to  be  no  doubt  or  differ- 
ence of  opinion  as  to  Uie  application  of 
the  state  anti-trust  law  to  combinations 
of  this  character. 

People  V.  McFarlin,  43  Misc.  591,  89 
N.  Y.  Supp.  627;  Irving  v.  Neal,  209 
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Fed.  471;  Paine  Lumber  Co.  v.  Neal,  212 
Fed.  259;  Gill  Engraving  Co.  v.  Doerr, 
214  Fed.  Ill;  People  v.  American  Ice 
Co.  120  N.  Y.  Supp.  443;  Cummings  ▼. 
Union  Blue  Stone  Co.  164  N.  Y.  401,  62 
L.R.A.  262,  79  Am.  St.  Bep.  655,  58  N. 
E.  525;  Amot  v.  Pittston  &  E.  Coal  Co. 
68  N.  Y.  558,  23  Am.  Bep.  190;  Straus 
V.  American  Publishers'  Asso.  177  N.  Y. 
473,  64  L.B.A.  701,  101  Am.  St.  B^. 
819,  69  N.  E.  1107. 

The  defendants'  combination  violates 
subdivision  6  of  §  580  of  article  64  of 
the  New  York  Penal  Law. 

Kellogg  V.  Sowerby,  190  N.  Y.  370,  83 
N.  E.  47;  State  v.  Peel  Splint  Coal  Co. 
36  W.  Va.  802,  17  L.B.A.  385,  15  S.  E. 
1000;  United  States  v.  Debs,  6  Inters. 
Com.  Bep.  163,  64  Fed.  724;  People  ▼. 
Sheldon,  139  N.  Y.  251,  23  L.B.A.  221, 
36  Am.  St.  Bep.  690,  34  N.  £.  785;  Leon- 
ard v.  Poole,  114  N.  Y.  371,  4  L.B.A.  728, 
11  Am.  St.  Bep.  667,  21  N.  E.  707; 
People  V.  McFarlin,  43  Misc.  591,  89  N. 
Y.  Supp.  527;  Irving  ▼.  Neal,  209  Fed. 
471;  Paine  Lumber  Co.  v.  Neal,  212  Fed. 
259. 

The  combination  of  the  defendants 
violates  subd.  5  of  §  580  of  the  New 
York  Penal  Law. 

People  V.  Davis,  159  App.  Div.  464, 
144  N.  Y.  Supp.  284;  Albro  J.  Newton 
Co.  V.  Erickson,  70  Misc.  291, 126  N.  Y. 
Supp.  949;  People  v.  McFarlin,  43  Misc. 
591,  89  N.  Y.  Supp.  527;  Thomas  ▼. 
Musical  Mut.  Protective  Union,  121  N. 
Y.  50,  8  L.B.A.  175,  24  N.  E.  24;  Davis 
V.  Zimmerman,  91  Hun,  489,  36  N.  Y. 
Supp.  303;  People  v.  Klaw,  66  Misc.  72, 
106  N.  Y.  Supp.  341. 

The  defendants'  combination  violates 
§  530  of  article  48  of  the  New  York 
Penal  Law. 

People  V.  Barondess,  41  N.  Y.  S.  B. 
659,  16  N.  Y.  Supp.  436, 133  N.  Y.  649, 
31  N.  E.  240;  People  ex  rel.  Short  ▼. 
Warden,  145  App.  Div.  861,  130  N.  Y. 
Supp.  698;  People  v.  Weinseimer  190  N. 
Y.  537,  83  N.  E.  1129;  People  ▼.  Hughes, 
137  N.  Y.  29,  32  N.  E.  1105;  People  v. 
Hawkins,  157  N.  Y.  1,  42  LJI.A.  490,  68 
Am.  St.  Rep.  736,  51  N.  E.  257;  Davis  v. 
Zimmerman,  91  Hun,  489,  36  N.  Y.  Supp. 
304;  Matthews  v.  Shankland,  25  Misc. 
604,  56  N.  Y.  Supp.  139;  People  v.  Mc- 
Farlin, 43  Misc.  591,  89  N.  Y.  Siipp.  527; 
Albro  J.  Newton  Co.  v.  Erickson,  70 
Misc.  291, 126  N.  Y.  Supp.  .949;  SUte  v. 
Glidden,  55  Conn.  47,  4  Am.  St.  Bep.  23, 
8  Atl.  890;  Wyeman  v.  Deady,  79  Conn. 
414,  118  Am.  St.  Bep.  152,  65  AU.  129, 
8  Ann.  Cas.  375. 

Section  582  of  the  Penal  Law  of  the 
state  of  New  Yoj^  is  declaratory  of  the 
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eommon  law,  and  does  not  legalize  the  de- 
fendants' aets. 

Frank  v.  Herold,  63  N.  J.  Eq.  443,  52 
AtL  152;  Erdman  v.  Mitchell,  207  Pa. 
79,  63  L.B.A.  534,  99  Ahl  St  Rep.  783, 
56  AtL  327;  Gbldberg,  B.  &  Co.  ▼.  Stable- 
men's Union,  149  Cal.  429,  8  L.B.A. 
<N.S.)  460,  117  Am.  St.  Rep.  145,  86 
Pae.  806,  9  Ann.  Cas.  1219;  People  ▼. 
Davis,  159  App.  Div.  464,  144  N.  T. 
Supp.  284;  Thomas  ▼.  Musical  Mat  Pro- 
tective Union,  121  N.  T.  50,  8  L.RJL 
175,  24  N.  E.  24;  Matthews  ▼.  Shankland, 
25  Misc  604,  56  N.  T.  Snpp.  123;  People 
V.  McFarlin,  43  Mise.  591,  89  N.  T. 
Snpp.  527;  Schlang  v.  Ladies'  Waist 
Makers'  Union,  67  Mise.  221,  124  N.  T. 
Snpp.  289;  Albro  J.  Newton  Co.  ▼. 
EndDM>n,  70  Misc  291,  126  N.  T.  Snpp. 
949,  165  4pp.  Div.  930, 150  N.  T.  Snpp. 
1073;  Beattie  v.  Callanan,  82  App.  Div. 
7,  81  N.  T.  Snpp.  413;  Coons  v.  Chrystie, 
24  Misc.  296, 53  N.  T.  Snpp.  668;  Cnrran 
▼.  Galen,  152  N.  T.  S3,  87  L.RJL  802,  57 
Abl  St  Rep.  496,  46  N.  K  297;  McCord 
▼.  Thompson-Starrett  Co.  129  App.  Div. 
130,  113  N.  T.  Snpp.  383;  Schwarcz  v. 
International  Ladies'  Gkument  Workers' 
Union,  68  Misc.  528,  124  N.  T.  Snpp. 
968. 

A  combination  of  traders  to  promote 
their  own  interests  by  suppressing  the 
competition  of  rivals  is  illegal  at  com- 
mon law,  and  it  is  immatenal  whether 
the  combination  aims  at  one  rival  or  a 
class  of  rivals. 

United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A.  122,  29  G.  G.  A.  141, 
54  U.  S.  App.  723,  85  Fed.  278;  Brown 
V.  Jacobs'  Pharmacy  Co.  115  Oa.  429,  57 
Lit.A.  547,  90  Am.  St  Bm.  126,  41  S. 
E.  553;  Leonard  v.  Abner-Dmry  Brew- 
ing Co.  25  App.  D.  G.  161;  Evenson  r. 
Spaulding,  9  IIB.A.(N.8.)  904,  82  a  a 
A.  263, 150  Fed.  517;  Loewe  v.  California 
State  Federation,  139  Fed.  71 ;  Irving  v. 
Joint  Dist  Council,  U.  B.  G.  &  J.  180 
Fed.  896;  National  Fireproofing  Co.  v. 
Mason  Builders'  Asso.  26  L.R.A.(N.S.) 
148,  94  C.  G.  A.  535, 169  Fed.  259;  Mont- 
gomery Ward  &  Go.  v.  South  Dakota 
Retail  Merchants'  &  Hardware  Dealers' 
Asso.  150  Fed.  413;  Oompers  v.  Bucks' 
Stove  ft  Range  Co.  33  App.  D.  C.  516, 
221  U.  S.  419,  55  L.  ed.  797,  34  L.R.A. 
(N.S.)  874^  31  Sup.  Gt  Rep.  492; 
Hawarden  v.  Youghiogheny  A  L.  Goal 
Go.  Ill  Wis.  545,  55  L.R.A.  828,  87  N. 
W.  472;  Bailey  v.  Master  Plumbers' 
Asso.  103  Tenn.  99,  46  L.R.A.  561,  52  S. 
W.  853;  Walsh  v.  Association  of  Master 
Plumbers,  97  Mo.  App.  280,  71  S.  W. 
455 ;  QatKow  v.  Buening,  106  Wis.  1,  49 
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1003;  Martell  v.  White,  185  Mass.  255, 
64  L.R.A.  260,  102  Am.  St.  Rep.  341,  69 
N.  E.  1086;  Boutwell  v.  Marr,  71  Vt  1, 
43  L.R.A.  803,  76  Am.  St.  Rep.  746,  42 
Atl.  607;  Hitehman  Coal  &  Coke  Co.  v. 
Mitchell,  202  Fed.  512,  reversed  in  131 
C.  G.  A.  425,  214  Fed.  685;  Employing 
Printers'  Club  v.  Dr.  Blosser  Co.  122  Ga. 
509,  69  L.R.A.  90, 106  Am.  St  Rep.  137, 
50  S.  E.  353,  2  Ann.  Gas.  694;  Brown  v. 
Jacobs'  Pharmacy  Co.  115  Oa.  429,  57 
L.R.A.  547,  90  Am.  St.  Rm>.  126,  41  S. 
E.  553;  Purington  v.  Hineldiff,  219  III 
159, 2  L.RJL(N.S.)  824, 109  Am.  St  Rep. 
322,  76  N.  E.  47:  Doremus  v.  Hennessy, 
176  IlL  608,  47  LlLA.  797,  68  Am.  St 
Rep.  203,  52  N.  E.  924,  54  N.  E.  524; 
Jackson  v.  Stanfleld,  137  Ind.  592,  23 
LJLA.  588, 36  N.  E.  345, 37  N.  E.  14;  Re- 
tail Lumber  Dealers'  Asso.  v.  State,  95 
Miss.  337,  35  LJtA.(N.S.)  1054,  48  So. 
1021;  Olive  v.  Van  Patten,  7  Tex.  Civ. 
App.  630,  25  S.  W.  428;  Klingd's  Phar- 
macy V.  Sharps  &  Dohme,  104  Md.  218,  7 
L.R.A.(N.S.)  976,  118  Am.  St  Rep.  399, 
64  AtL  1029,  9  Ann.  Gas.  1184;  Knight  & 
J.  Co.  V.  MiUer,  172  Ind.  27, 87  N.  E.  823, 
18  Ann.  Gas.  1146;  People  ex  rcL  Mdl- 
hany  v.  Chicago  Live  Stock  Exchange, 
170  m.  556,  39  L.R.A.  373,  62  AmTSt 
Rep.  404»  48  N.  E.  1062;  State  ex  reL 
Hadley  v.  Standard  Oil  Co.  218  Mo.  1, 
116  S.  W.  1009;  State  v.  Aikins,  83  Kan. 
792, 112  Pac  605;  Star  MiU  &  Elevator 
Go.  V.  Ft.  Worth  Orain  &  Elevator  Go. 
—  Tax.  Civ.  App.  — ,  146  S.  W.  604; 
Reeves  v.  Decorah  Farmers'  Co-op.  Soc 
160  Iowa,  194,  44  LJLA.(N.S.)  1104, 
140  N.  W.  844;  Arnold  &  Co.  v.  Jones 
Cotton  Co.  152  AU.  501,  12  L.R.A. 
(N.S.)  150,  44  So.  662;  Anderson  v. 
Jett,  89  Ky.  875,  6  L.R.A.  390, 12  S.  W. 
070. 

The  facts  establish  a  combination  to 
causa  strikes  against  customers  of  com- 
plainants for  the  purpose  of  preventing 
the  sale  of  their  products  as  long  as 
they  operate  an  open  shop,  and,  is  in  ef- 
fect, a  secondary  boycott  of  the  com- 
plainants, which  is  unlawful. 

Loewe  v.  Lawlor,  208  U.  S.  288,  52  L. 
ed.  495,  28  Sup.  Ct.  Rep.  301,  13  Ann. 
Gas.  815;  Purvis  v.  Local  No.  500,  U.  B. 
C.  &  J.  214  Pa.  348, 12  L.R.A.(N.S.)  642, 
112  Am.  St  Rep.  757,  63  AtL  585,  6 
Ann.  Gas.  275;  Shine  v.  Fox  Bros.  Mfg. 
Go.  86  C.  G.  A.  311,  156  Fed.  357;  Hut- 
tig  Sash  &  Door  Go.  v.  Fudle,  143  Fed. 
363;  Lohse  Patent  Door  Co.  v.  Fuelle, 
215  Mo.  421,  22  LJLA.(N.S.)  607,  128  , 
Am.  St.  Rep.  492,  114  S.  W.  1001;  Al- 
fred W.  Booth  ft  Go.  V.  Burgess,  72  N. 
J.  Eq.  181,  65  Atl.  226;  Irving  v.  Joint 
Dist  Council,  U.  B.  a  A  J.  180  Fed. 
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896;  Albro  J.  Newton  Co.  y.  Erickson, 
70  Misc.  291,  126  N.  Y.  Supp.  949,  af- 
firmed in  144  App.  Div.  939,  129  N.  Y. 
Supp.  1111, 150  N.  Y.  Supp.  1073;  People 
Y.  McFarlin,  43  Misc.  591,  89  N.  Y.  Supp. 
527;  Paine  Lumber  Co.  v.  Neal,  212  Fed. 
259;  Irving  v.  Neal,  209  Fed.  471;  Bos- 
sert  V.  United  Brotherhood  of  Carpen- 
ters, 77  Misc.  592,  137  N.  Y.  Supp.  321 ; 
Purington  v.  Hinchliff,  219  HI.  159,  2 
L.R.A.(N.S.)  824,  109  Am.  St.  Rep.  322, 
76  N.  E.  47;  Piano  &  0.  Workers'  In- 
ternational Union  v.  Piano  &  0.  Supply 
Co.  124  111.  App.  353;  People  v.  Davis, 
159  App.  Div.  464, 144  N.  Y.  Supp.  284; 
Bumham  v.  Dowd,  217  Mass.  351,  51 
L.R.A.(N.S.)  778,  104  N.  E.  841;  Thorn- 
as  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  4 
Inters.  Com.  Rep.  788,  62  Fed.  818;  To- 
ledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsyl- 
vania Co.  19  L.R.A.  395,  5  Inters.  Com. 
Rep.  545,  54  Fed.  730;  Re  Lennon,  166 
U.  S.  548, 41  L.  ed.  1100, 17  Sup.  Ct.  Rep. 
658;  Moores  v.  Bricklayers'  Union,  10 
Ohio  Dec  Reprint  665;  Quinn  v.  Lea- 
them  [1901]  A.  C.  495, 1  B.  R.  C.  197,  70 
L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17 
Times  L.  R.  749;  Matthews  v.  Shank- 
land,^  Misc.  604,  56  N.  Y.  Supp.  127; 
Beattie  v.  Callanan,  82  App.  Div.  7,  81 
N.  Y.  Supp.  415;  Schlang  ▼.  Ladies' 
Waist  Makers'  Union,  67  Misc.  221,  124 
N.  Y.  Supp.  289 ;  People  ex  rel.  Phillips  r. 
Rayncs,  136  App.  Div.  417,  120  N.  Y. 
Supp.  1057,  affirmed  in  198  N.  Y.  539,  92 
N.  E.  1097;  People  v.  Hawkins,  157  N.  Y. 
1,  42  L.R.A.  490,  68  Am.  St.  Rep.  736, 51 
N.  E.  257. 

Any  decisions  cited  by  the  defendants 
tending  to  support  contrary  principles 
will  be  found  to  rest  upon  two  conten- 
tions which  have  been  declared  erro- 
neous by  the  United  States  Supreme 
Court,  as  follows: 

(a)  The  doctrine  that  what  one  man 
may  lawfully  do,  any  number  may  do  in 
concert,  has  been  repudiated. 

Grenada  Lumber  Co.  v.  Mississippi, 
217  U.  S.  433,  54  L.  ed.  826,  30  Sup.  Ct. 
Rep.  535;  Eastern  States  Retail  Lum- 
ber Dealers  Asso.  y.  United  States,  234 
U.  S.  600,  58  L.  ed.  1490,  L.R.A.1915A, 
788,  34  Sup.  Ct.  Rep.  951 ;  Drew  v.  Thaw, 
235  U.  S.  432,  59  L.  ed.  302,  35  Sup.  Ct. 
Rep.  137. 

(b)  The  doctrine  that  an  act  otherwise 
lawful  does  not  become  unlawful  when 
done  without  justification,  or  for  the 
malicious  purpose  of  injuring  another, 
has  been  repudiated 

Aikens  v.  Wisconsin,  195  U.  S.  204,  49 
L.  ed.  159,  25  Sup.  Ct.  Rep.  3. 

The  combination  of  d^f^ncl&nts  to 
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I  bring  about  the  employment  of  members 
of  their  orfi;anization  exclusively  in  their 
industry  throughout  an  entire  commu- 
nily  is  onlawfuL 

Callan  v.  Wilson,  127  U.  S.  540,  32  L. 
ed.  223,  8  Sup.  Ct.  Rep.  1301;  Folsom 
V.  Lewis,  208  Mass.  336,  35  L.R.A.(N.S.) 
787,  94  N.  E.  316;  Berry  v.  Donovan,  188 
Mass.  353,  5  L.R.A.(N.S.)  899,  108  Anu 
St.  Rep.  499,  74  N.  £.  603,  3  Ann.  Cas. 
738;  Fairbanks  v.  McDonald,  219  Mass. 
291,  106  N.  E.  1000;  Aberthaw  Constr. 
Co.  v.  Cameron,  194  Mass.  208,  120  Am. 
St.  Rep.  542,  80  N.  E.  478;  Curran  v. 
Galen,  152  N.  Y.  33,  37  L.R.A.  802,  57 
Am.  St.  Rep.  496,  46  N.  E.  297;  McCord 
V.  Thompson-Starrett  Co.  129  App.  Div. 
130, 113  N.  Y.  Supp.  385,  affirmed  in  198 
N.  Y.  587,  92  N.  E.  1090;  Schwarcz  v. 
International  Ladies  Garment.  Worker's 
Union  68  Miso.  528,  124  N.  Y.  Supp. 
968;  Schlang  v.  Ladies'  Waist  Makers' 
Union,  67  Misc.  221,  124  N.  Y.  Supp. 
289;  Connors  v.  Connolly,  86  Conn.  641, 
45  L.R.A.(N.S.)  564,  86  Atl.  600;  More 
V.  Bennett,  140  HI.  69, 15  L.R.A.  361,  33 
Am.  St.  Rep.  216,  29  N.  E.  888;  Bren- 
nan  v.  United  Hatters  of  N.  A.  73  N. 
J.  L.  729,  9  L.R.A.(N.S.)  254,  118  Am. 
St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas. 
698;  The  Closed  Market  &  Union  Shop, 
18  Harvard  L.  Rev.  444;  Employing 
Printers'  Club  ▼.  Dr.  Blosser  Co.  122 
Ga.  509,  69  L.R.A.  90,  106  Am.  St 
Rep.  137,  50  S.  E.  353,  2  Ann.  Cas. 
694;  Lucke  v.  Clothing  Cutters  &  T. 
Assembly,  77  Md.  396,  19  L.R.A.  408, 
39  Am.  St  Rep.  421,  26  AtL  505;  Erd- 
man  v.  Mitchell,  207  Pa.  79,  63  L.R.A. 
539,  99  Am.  St  Rep.  783,  56  Atl.  327; 
Casey  ▼•  Cincinnati  Typographical  Un- 
ion, 12  L.R.A.  193,  45  Fed.  135;  O'Brien 
V.  People,  216  HI.  354,  108  Am.  St 
Rep.  219,  75  N.  E.  108,  3  Ann.  Cas. 
966;  Sailor's  Union  y.  Hammond  Lum- 
ber Co.  85  C.  C.  A.  16,  156  Fed.  460; 
State  ex  rel.  Hadley  v.  Kansas  City  Live 
Stock  Exchange,  211  Mo.  181,  124  Am. 
St  Rep.  776,  109  S.  W.  675;  Irving  v. 
Joint  Dist.  Council,  U.  B.  C.  &  J.  180 
Fed.  896;  People  ex  rel.  McHbany  v. 
Chicago  lave  Stock  Exchange,  170  HI. 
556,  39  L.R.A.  373,  62  Am.  St.  Rep.  404, 
48  N.  E.  1062;  Hopkins  v.  Oxley  Stave 
Co.  28  C.  C.  A.  99,  49  U.  S.  App.  709,  83 
Fed.  912;  Quinn  v.  Leathem  [1901]  A. 
C.  495, 1  B.  R.  C.  197, 70  L.  J.  P.  C.  N.  S. 
76,  65  J.  P.  708,  50  Week.  Rep.  139,  85 
L.  T.  N.  S.  289, 17  Times  L.  R.  749;  Greg- 
ory v.  Brunswick,  6  Mann.  &  G.  953, 
134  Eng.  Repnnt,  1178;  Giblan  ▼.  Na- 
tional  Amalgamated  Labourers'  Union 
[1903]  2  K.  B.  600, 1  B.  R.  C.  528,  72  L. 
J.  K.  p.  V'  S,  907,  89  L.  T.  N.  S.  386, 


1916. 


PAINE  LUMBER  CO.  v.  KEAL. 


19  Times  L.  R.  708;  Barnes  v.  Ben*}', 
156  Fed.  72;  Delaware,  L.  &  W.  R.  Co. 
▼.  Switchmen's  Union,  158  Fed.  541; 
Froelich  y.  Musicians'  Mut.  Ben.  Asso. 
93  Mo.  App.  390;  Levin  v.  Co.<^<i:rovey 

75  N.  J.  L.  344,  67  Atl.  1070;  OBrien 
y.  Musical  Mut.  Protective  &  Benev. 
Union,  64  N.  J.  Eq.  525,  54  Atl.  150; 
Ruddy  y.  United  Asso.  79  N.  J.  L. 
467,  75  Atl.  742;  Jost  v.  Syndicat,  Cour 
d'Appel  de  Chambery,  March  14, 1893,  2, 
139;  Reynolds  y.  Davis,  198  Mass.  294, 
17  L.R.A.(N.8.)  162,  84  N.  E.  457;  Wye- 
man  y.  Deady,  79  Conn.  414,  118  Am. 
St.  Rep.  152,  65  Atl.  129,  8  Ann.  Cas. 
375;  Conway  v.  Wade  [1908]  2KB. 
844,  24  Times  L.  R.  874,  52  Sol.  Jo.  748, 
[1909]  A.  C.  508,  78  L.  J.  K.  B.  N.  S. 
1025, 101  L.  T.  N.  S.  248,  25  Times  L.  R. 
779,  53  SoL  Jo.  764;  Blanchard  v.  New- 
ark Joint  Dist.  Council,  77  N.  J.  L.  389, 
71  Atl.  1131,  affirmed  in  78  N.  J.  L.  737, 

76  Atl.  1087;  United  States  v.  Weber,  114 
Fed.  953;  State  v.  Dyer,  67  Vt.  691,  32 
Atl.  814, 10  Am.  Crim.  Rep.  227 ;  Carter 
y.  Oster,  134  Mo.  App.  146,  112  S.  W. 
997;  Huskie  y.  Griffin,  75  N.  H.  345,  27 
LJl.A.(N.S.)  966,  74  Atl.  595;  Moran  v. 
Dunphy,  177  Mass.  485,  52  L.R.A.  115, 
83  Am.  St.  Rep.  289,  59  N.  E.  125; 
American  League  Baseball  Club  v. 
Chase,  86  Misc.  441,  149  N.  Y.  Supp.  6; 
Live-Stock  Dealers'  &  Butchers'  Asso.  v. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  1  Abb. 
(U.  S.)  388,  Fed.  Cas.  No.  8,408;  Butch- 
ers' Union  S.  H.  &  L.  S.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S. 
757,  28  L.  ed.  591,  4  Sup.  Ct.  Rep.  652; 
AUgeyer  y.  Louisiana,  165  U.  S.  589,  41 
L.  ed.  835,  17  Sup.  Ct.  Rep.  427;  Booth 
V.  Illinois,  184  U.  S.  425,  46  L.  ed.  623, 22 
Sup.  Ct.  Rep.  ^25]  Lottery  Case  (Cham- 
pion V.  Ames)  188  U.  S.  357,  47  L.  ed. 
501,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  561 ;  Adair  v.  United  States,  208  U. 
S.  161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep. 
277,  13  Ann.  Cas.  764;  Lochner  v.  New 
York,  198  U.  S.  45,  47  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  Ann:  Cas.  1133;  Holden 
y.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 18 
Sup.  Ct.  Rep.  383;  State  v.  Haun,  61 
Kan.  146,  47  L.R.A.  369,  59  Pac.  340; 
Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
Wall.  64,  22  L.  ed.  315;  Gibbs  v.  Con- 
solidated Gas  Co.  130  U.  S.  408,  32  L.  ed. 
084,  9  Sup.  Ct.  Rep.  553;  Hilton  v. 
Eckersley,  6  El.  &  Bl.  47,  119  Eng.  Re- 
print, 781,  25  L.  J.  Q.  B.  N.  S.  199,  2  Jur. 
N.  S.  587,  4  Week  Rep.  326;  Gatzow  y. 
Buening,  106  Wis.  1,  49  L.R.A.  475,  80 
Am.  St.  Rep.  17,  81  N.  W.  1003;  People 
ex  rel.  Mcllhany  v.  Chicago  Live  Stock 
Exchange.  170  III.  550,  39  L.R.A.  373,  62 
Am.  St.  Rep.  401.  48  N.  E.  1062;  Com. 
61  It.  cd. 


ex  rel.  Chew  v.  Carlisle,  Brightly  (Pa.) 
40;  State  v.  Stewart,  59  Vt  273,  59  Am. 
Rep.  710,  9  Atl.  559;  State  v.  Durnham, 
15  N.  H.  39C;  ^lorris  Run  Coal  Co.  v. 
Barclay  Coal  Co.  G8  Pa.  173,  8  Am.  Rep. 
159;  Klingel's  Pharmacy  v.  Sharpe  ft 
Dohme,  104  Md.  218,  7  L.R.A.(N.S.)  976, 
118  Am.  St.  Rep.  399,  64  Atl  1029; 
Fowle  V.  Park,  33  L.  ed.  U.  S.  71,  note. 

The  court  should  reeognize  the  com- 
plainants' right  under  the  Clayton  Act, 
if  necessary  to  sustain  their  cause  of  ac- 
tion, rather  than  compel  them  to  resort 
to  a  new  and  costly  suit  which  could 
have  no  other  result  than  the  one  now 
sought. 

Bailey  v.  Clark,  21  WaU.  284,  22  L. 
ed.  651;  Marchie  Tiger  y.  Western 
Invest.  Co.  221  U.  S.  286,  55  L.  ed.  738, 
31  Sup.  Ct.  Rep.  578;  Missouri  P.  R.  Co. 
V.  United  States,  189  U.  S.  274,  47  L.  ed. 
811,  23  Sup.  Ct.  R^p.  507;  Dinsmore  y. 
Southern  Exp.  Co.  183  U.  S.  116,  46  L. 
ed.  Ill,  22  Sup.  Ct.  Eep.  45;  United 
States  y.  The  Peggy,  1  Cranch,  105,  2  L. 
ed.  49. 

It  was  proper  for  the  complainants  to 
unite  as  coplaintiffs,  since  they  were  all 
similarly  affected  by  the  same  combina- 
tion. 

Bitterman  v.  Louisville  ft  N.  R.  Go. 
207  U.  S.  205,  52  L.  ed.  171,  28  Sup.  Ct. 
Rep.  91,  12  Ann.  Cas.  693;  Key  West 
Cigar  Mfrs'.  Asso.  y.  Rosenbloom,  171 
Fed.  296;  James  B.  Sipe  ft  Co.  v.  Colum- 
bia Ref.  Co.  171  Fed.  295;  Wickwire 
Steel  Co.  V.  New  York  G.  ft  H.  R.  R.  Go. 
104  C.  C.  A.  504, 181  Fed.  316;  PiUsbury- 
Washburn  Flour  Mills  Co.  v.  Eagle,  41 
L.R.A.  162,  30  C.  C.  A.  386,  58  U.  S. 
App.  490,  86  Fed.  608;  Liverpool  ft  L.  ft 
G.  Ins.  Co.  y.  Clunie,  88  Fed.  160;  Hale 
y.  Allinson,  188  U.  S.  76,  47  L.  ed.  392, 
23  Sup.  Ct.  Rep.  244;  Lonsdale  Co.  v. 
Woonsocket,  21  R.  I.  498,  44  Atl.  929; 
Madison  v.  Ducktown  Sulphur,  Copper, 
ft  L  Co.  113  Tenn.  331,  83  S.  W.  658; 
Wilkie  y.  Chicago,  188  lU.  444,  80  Am. 
St  Rep.  182,  58  N.  E.  1004;  Tift  y. 
Southern  R.  Co.  123  Fed.  789;  Lytle  v. 
Galveston,  H.  ft  S.  A.  R.  Co.  100  Tex. 
292,  10  L.R.A.(N.S.)  437,  99  S.  W;  396; 
Pom.  Eq.  Jur.  §§  245-269;  Strobel  y. 
Kerr  Salt  Co.  164  N.  Y.  322,  5  L.R.A. 
687,  79  Am.  St.  Rep.  643,  58  N.  E.  142, 
21  Mor.  Min.  Rep.  38;  Gsbome  y.  Wis- 
consin C.  R.  Co.  43  Fed.  825;  Schwarcz 
y.  International  Ladies'  Garment  Work- 
ers' Union,  68  Misc.  528, 124  N.  Y.  Supp. 
968;  Davies  v.  Seattle,  67  Wash.  532, 121 
Pac.  987;  Goldfield  Consol.  Mines  Co.  v. 
Richardson,  194  Fed.  198;  Greer  y. 
Smith,  155  App.  Div.  420,  140  N.  Y. 
Supp.  43;  Gus  Blass  Dry  Goods  Co   " 
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Reinman,  102  Ark.  287,  143  S.  W.  1087; 
Bradley  v.  Bradley,  165  N.  Y.  186,  58  N. 
E.  887;  Ha  warden  v.  Youghiogheny  &  L. 
Coal  Co.  Ill  Wis.  545,  55  L.R.A.  830,  87 
N.  W.  472;  Smith  v.  Swormstcdt,  16  How. 
288,  14  L.  ed.  842;  Beatty  v.  Kurtz,  2 
Pet.  566,  7  L.  ed.  521. 

Mr.  Frederick  Hulse  argued  the  cause 
and  filed  a  brief  for  the  Manufacturing 
Woodworkers'  Association  and  Master 
Carpenters'  Association,  appellees: 

The  injunctive  remedy  provided  by  the 
Federal  Anti-Trust  Act  at  the  time  this 
suit  was  commenced  being  available  to 
the  government  only,  the  complainants 
were  not  entitled  thereto. 

National  Fireproofing  Co.  v.  Mason 
Builders'  Asso.  26  L.R.A.(N.S.)  148,  94 
C.  C.  A.  535, 169  Fed.  259;  Minnesota  v. 
Northern  Securities  Co.  194  U.  S.  48,  48 
L.  ed.  870,  24  Sup.  Ct.  Rep.  598. 

The  defendants  have  not  violated  the 
New  York  state  Anti-Trust  Law. 

National  Fireproofing  Co.  v.  Mason 
Builders'  Asso.  supra;  National  Pro- 
tective Asso.  V.  Cumming,  170  N.  Y.  315, 
58  L.R.A.  135,  88  Am.  St.  Rep.  648,  63 
N.  E.  309;  Jacobs  v.  Cohen,  183  N.  Y. 
207,  2  L.R.A.(N.S.)  292,  111  Am.  St. 
Rep.  730,  76  N.  E.  5,  5  Ann.  Cas.  280; 
Curran  v.  Galen,  152  N.  Y.  33,  37  L.R.A. 
802,  57  Am.  St.  Rep.  496,  46  N.  E.  297; 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsyl- 
vania Co.  19  L.R.A.  387,  5  Inters.  Com. 
Rep.  522,  54  Fed.  730;  Com.  v.  Hunt,  4 
Met.  Ill,  38  Am.  Dec.  346;  Vegelahn  v. 
Guntner,  167  Mass.  92,  35  L.R.A.  722, 
57  Am.  St.  Rep.  443,  44  N.  E.  1077; 
Pickett  V.  W^alsh,  192  Mass.  572,  6 
L.R.A.  (N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638;  Pur- 
vis  V.  Local  No.  500,  U.  B.  C.  &  J.  214 
Pa.  348,  12  L.R.A.(N.S.)  642,  112  Am. 
St.  Rep.  757,  63  Atl.  685,  6  Ann.  Cas. 
275;  Erdman  v.  Mitchell,  207  Pa.  79,  63 
L.R.A.  534,  99  Am.  St.  Rep.  783,  56  Atl. 
327;  Quinn  v.  Leathem  [1901]  A.  C.  495, 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76, 
65  J.  P.  708,  50  Week.  Rep.  139,  85  L.  T. 
N.  S.  289,  17  Times  L.  R.  749;  Allen  v. 
Flood  [1898]  A.  C.  1,  62  J.  P.  595,  67 
L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717, 
14  Times  L.  R.  125,  46  Week.  Rep.  258, 
17  Eng.  Rul.  Cas.  285;  Mogul  S.  S.  Co. 
V.  McGregor  [1892]  A.  C.  25,  61  L.  J.  Q. 
B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week. 
Rep.  337,  7  Asp.  Mar.  L.  Cas.  120,  56  J. 
P.  101 ;  Kissam  v.  United  States  Printing 
Co.  199  N.  Y.  76,  92  N.  E.  214;  J.  F. 
Parkinson  Co.  v.  Building  Trades  Coun- 
cil, 164  Cal.  681,  21  L.RX(N.S.)  550,  98 
Pac.  1027, 16  Ann.  Cas.  1165 ;  Lindsay  & 
Co.  V.  Montana  Federation  of  Labor,  37 ' 
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Mont.  264, 18  L.R.A.(N.S.)  707, 127 
St.  Rep.  722,  96  Pac.  127;  State  v.  Van 
Pelt,  136  N.  C.  633,  68  L.R.A.  760,  49  & 
E.  177, 1  Ann.  Cas.  495. 

None  of  the  agreements  set  forth  in 
the  bill,  nor  any  act  shown  in  connec- 
tion therewith,  are  in  hostility  to  the 
penal  statute  of  the  state  of  New  York 
forbidding  any  combination  to  do  any 
act  injurious  to  trade  or  commerce,  nor 
does  such  statute  give  to  a  private  liti* 
gant  any  rights  unless  he  has  shown  that 
the  combination  was  directed  specifically 
against  him. 

Kellogg  Y.  Sowerby,  190  N.  Y.  370,  83 
N.  E.  47. 


Mr.  Charles  Maitland  Beattia  argued 
the  cause  and  filed  a  brief  for  the  Labor 
Unions,  appellees: 

Only  the  United  States  could  apply 
for  injunctive  relief  under  the  Sherman 
Act. 

Blindell  v.  Hagan.  54  Fed.  40,  af&rmed 
in  6  C.  C.  A.  86, 13  U.  S.  App.  364, 66  Fed, 
696;  Greer,  M.  &  Co.  v.  Stoller,  77  Fed. 
1 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Miami  S.  S. 
Co.  30  C.  C.  A.  142,  52  U.  S.  App.  732, 
86  Fed.  407 ;  Southern  Indiana  Exp.  Co. 
V.  United  States  Exp.  Co.  88  Fed.  659,  af- 
firmed in  36  C.  C.  A.  172,  92  Fed.  1022; 
Metcalf  V.  American  School  Furniture 
Co.  108  Fed.  909;  National  Fireproofing 
Co.  V.  Mason  Builders'  Asso.  26  LJftJL 
(N.S.)  148,  94  C.  C.  A.  636,  169  Fed, 
259;  Paine  Lumber  Co.  v.  Neal,  111  C. 
C.  A.  671,  190  Fed.  1020;  United  Stotes 
V.  Addyston  Pipe  &  Steel  Co.  40  L.R.A. 
122,  29  C.  C.  A.  141,  64  U.  S.  App.  723, 
85  Fed.  279;  Mannington  v.  Hocking 
Valley  R.  Co.  183  Fed.  140. 

The  United  Brotherhood  of  Carpen- 
ters is  not  an  unlawful  conspiracy  as  an 
organization. 

National  Protective  Asao.  y.  Cum- 
mings,  170  N.  Y.  315,  68  L.  R.  A.  136, 
88  Am.  St.  Rep.  648,  63  N.  E.  369;  Bohn 
Mfg.  Co.  V.  Hollis  (Bohn  Mfg.  Co.  v. 
Northwestern  Lumbermen's  Asso.)  64 
Minn.  223,  21  L.R.A.  337,  40  Am.  St 
Rep.  319,  56  N.  W.  1119;  Lindsay  &  Co. 
V.  Montana,  Federation  of  Labor,  37 
Mont.  264, 18  LR.A.(N.S.)  707, 127  Am. 
St.  Rep.  722,  96  Pac.  127;  Vegelahn  v. 
Guntner,  167  Mass.  92,  36  L.R.A.  722,  67 
Am.  St.  Rep.  443,  44  N.  E.  1077;  Laid- 
low,  Boycotts  &  the  Labor  Struggle,  Jan. 
1914,  p.  206;  Doremus  v.  Hennessy,  176 
HI.  608,  43  L.R.A.  797,  68  Am.  St.  Rep. 
203,  62  N.  E.  924,  64  N.  E.  624;  Karges 
Furniture  Co.  v.  Amalgamated  Wood- 
workers' Local  Union,  166  Ind.  421,  2 
L.R.A.(N.S.)  788,  76  N.  E.  877,  6  Ann. 
Cas.    829;    Carew    v.    Rutherford,    106 
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Mass.  14,  8  Am.  Rep.  287;  Martin,  Labor 
Unions,  p.  34;  J.  F.  Parkinson  Ck>.  v. 
Building:  Trades  Council,  154  Cal.  581,  21 
L.R.A.(N.S.)  550,  98  Pac  1027,  16  Ann. 
Cas.  1165;  Newton  Ck).  y.  Erickson,  70 
Misc.  291, 126  N.  Y.  Supp.  949 ;  National 
Fireproofing  Co.  y.  Mason  Builders' 
Asso.  26  L.R.A.(N.8.)  148,  94  C.  C.  A. 
535,  169  Fed.  259;  Plant  v.  Woods,  176 
Mass.  492,  51  L.R.A.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011;  Payne  v.  West- 
em  &  A.  R.  Co.  13  Lea,  507,  49  Am. 
Rep.  666;  Boyer  v.  Western  U.  Teleg.  Co. 
124  Fed.  246. 

The  right  to  refuse  to  work  with  non- 
union men  should  extend  to  the  refusal 
to  work  with  nonunion  things. 

National  Protective  Asso.  v.  Cumming, 
170  N.  Y.  315,  58  LJI.A.  135,  88  Am.  St. 
Rep.  648,  63  N.  E.  369;  Curran  v.  Galen, 
152  N.  Y.  33,  37  L.R.A.  802,  57  Am.  St. 
Rep.  496,  46  N.  E.  297;  Sinsheimer  v. 
United  Qarment  Workers,  77  Hun.  215, 
28  N.  Y.  Supp.  321;  Mills  v.  United 
States  Printing  Co.  99  App.  Div.  605,  91 
N.  Y.  Supp.  185;  Kissam  v.  United 
States  Printing  Co.  128  App.  Div.  889, 
112  N.  Y.  Supp.  1134;  Mills  v.  Unfted 
States  Printing  Co.  128  App.  Div.  890, 
112  N.  Y.  Supp.  1137;  Jacobs  v.  Cohen, 
183  N.  Y.  207,  2  L.R.A.(N.S.)  292,  111 
Am.  St.  Rep.  730,  76  N.  E.  5,  5  Ann.  Cas. 
280;  Roseneau  v.  Empire  Circuit  Co.  131 
App.  Div.  429, 115  N.  Y.  Supp.  511 ;  Mc- 
Cord  V.  Thompson-Starrett  Co.  129  App. 
Div.  130,  113  N.  Y.  Supp.  385;  43  Am. 
L.  Reg.  N.  S.  p.  95;  J.  F.  Parkinson  Co. 
V.  Building  Trades'  Council,  154  Cal.  581, 
21  L.R.A.(N.S.)  650,  98  Pac.  1027,  16 
Ann.  Cas.  1165. 

Merchandise  is  no  more  protected  than 
men. 

Bossert  y.  United  Brotherhood  of  Car- 
penters, 77  Misc.  592,  137  N.  Y.  Supp. 
321. 

The  elements  of  what  usually  consti- 
tutes a  secondary  boycott  case  are  lack- 
ing in  the  case  at  bar. 

Bouvier's  Law  Dirt.  260;  Mills  v. 
United  States  Printing:  Co.  99  App.  Div. 
605,  91  N.  Y.  Supp.  185;  John  D.  Park 
&  Sons  Co.  Y.  National  Wholesale  Dmp:- 
gists'  Asso.  175  N.  Y.  1,  62  L.R.A.  632, 
96  Am.  St.  Rep.  578,  67  N.  E.  136;  But- 
terick  Pub.  Co.  v.  Typographical  Union, 
50  Misc.  1,  100  N.  Y.  Supp.  292;  Rey- 
nolds y.  Plumbers'  Material  Protective 
Asso.  30  Misc.  716,  63  N.  Y.  Supp.  303.     j 

The  plaintiffs,  not  having  suffered  spe- 
cial injury,  are  not  entitled  to  sue  at 
common  law  for  an  injunction. 

Cooke,  Monoplies,  p.  314;  Kellogg  v. 
Sowerby,  190  N.  Y.  370,  83  N.  E.  47; 
National  Fireproofing  Co.  v.  Mason 
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Builders'  Asso.  26  L.R.A.(N.S.)  148,  94 
C.  C.  A.  535,  169  Fed.  259;  MoguU  S.  S. 
Co.  y.  McGregor  [18921  A.  C.  25,  61  L. 
J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40 
Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas.  120, 
56  J.  P.  101,  affirming  L.  R.  23  Q.  B.  598; 
Cranford  v.  Tyrrell,  128  N.  Y.  341,  28  N. 
E.  514;  Locker  v.  American  Tobacco  Co. 
195  N.  Y.  565,  88  N.  E.  289,  121  App. 
Div.  443,  106  N.  Y.  Supp.  115;  Rourke 
V.  Elk  Drug  Co.  75  App.  Div.  145,  77  N. 
Y.  Supp.  373;  Gill  Engraving  Co.  v. 
Doerr,  214  Fed.  111. 

The  general  right  of  freedom  to  sell 
goods  without  unlawful  interference  is 
no  greater  than  the  general  right  to 
freedom  in  the  purchase  of  merchandise. 

Montgomery  Ward  &  Co.  v.  South 
Dakota  Retail  Merchants'  &  Hardware 
Dealers'  Asso.  150  Fed.  413;  Locker  v. 
American  Tobacco  Co.  121  App.  Div.  443, 
106  N.  Y.  Supp.  115,  affirmed  in  195  N. 
Y.  565,  88  N.  E.  289. 

Messrs.  Anthony  Ghref,  Charles  J. 
Hardy,  and  Frederick  P.  Whitaker  filed 
a  brief  for  James  Elgar,  Inc.,  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  by  cor- 
porations, of  states  other  than  New 
York,  engaged  in  the  manufacture  of 
doors,  sash,  etc.,  in  open  shops,  against 
officers  and  agents  of  the  United  Broth- 
erhood of  Carpenters  and  Joiners  of 
America  and  of  the  New  Yox^  branch 
of  the  same,  certain  union  manufactu- 
rers of  doors,  sash,  etc.,  members  of  the 
Manufacturing  Woodworkers'  Associa- 
tion, and  many  master  carpenters,  mem- 
bers of  the  Master  Carpenters'  Associa- 
tion, whose  business  is  to  install  such 
products  in  buildings.  The  bill  was  dis- 
missed by  the  district  court  (212  Fed. 
250),  and  the  decree  was  affirmed  by  the 
circuit  court  of  appeals  (130  C.  C.  A. 
522,  214  Fed.  82). 

The  bill  alleges  a  conspiracy  of  the 
members  of  the  Brotherhood  and  the 
New  York  branch  to  prevent  the  exercise 
of  the  trade  of  carpenters  by  anyone  not 
a  member  of  the  Brotherhood,  and  to 
prevent  the  plaintilTs  and  all  other  em- 
ployers of  carpenters  not  such  members 
from  engaging  in  interstate  commerce 
and  sellmg  their  goods  outside  of  the 
state  where  the  goods  are  manufactured, 
and  it  sets  out  the  usual  devices  of  labor 
unions  as  exercised  to  that  end.  In 
1909  the  Master  Carpenters,  coerced  by 
the  practical  necessities  of  the  case, 
made  an  agreement  with  the  New  York 
branch,   accepting  a  previously   ' 
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lished  joint  arbitration  plan  to  avoid 
strikes  and  lockouts.  This  agreement 
provides  that  ''there  shall  be  no  restric- 
tion against  the  use  of  any  manufac- 
tured material  except  nonunion  or 
prison-made;"  the  arbitration  plan  is 
confined  to  shops  that  use  union  labor, 
and  the  employers  agree  to  employ  union 
labor  only.  The  unions  will  not  erect 
material  made  by  nonunion  mechanics. 
[470]  Another  agreement  between  the 
Manufacturing  Woodworkers'  Associa- 
tion! the  Brotberhoodi  and  the  New  York 
branchy  also  adopts  the  plan  of  arbitra- 
tion; the  labor  unions  agree  that  ''none 
of  their  members  will  erect  or  install 
nonunion  or  prison-made  material,"  and 
the  Woodworkers  undertake  that  mem- 
bers of  the  Brotherhood  shall  "be  em- 
Sloyed  exclusively  in  the  mills  of  the 
[anufacturing  Woodworkers'  Associa- 
tion." It  is  found  that  most  of  the  jour- 
neymen carpenters  in  Manhattan  and 
part  of  Brooklyn  belong  to  the  Brother- 
hood, and  that,  owing  to  their  refusal  to 
work  with  nonunion  men,  and  to  em- 
ployers finding  it  wise  to  employ  union 
men,  it  is  very  generally  impracticable 
to  erect  carpenter  work  in  those  places 
except  by  union  labor.  It  also  is  found 
that,  owing  to  the  above  provisions  as 
to  nonunion  material,  the  sale  of  the 
plaintiffs'  goods  in  those  places  has  been 
made  less.  The  workmen  have  adopted 
the  policy  complained  of  without  malice 
toward  the  plaintiffs,  as  part  of  a  plan 
to  bring  about  "a  nation-wide  union- 
ization in  their  trade." 

An  injunction  is  asked  against  the  de- 
fendants (other  than  the  Master  Carpen- 
ters) conspiring  to  refuse  to  work  upon 
material  made  by  the  plaintiff,  because 
not  made  by  union  labor;  or  enforcing 
by-laws  intended  to  prevent  working 
with  or  upon  what  is  called  unfair  ma- 
terial; or  inducing  persons  to  refuse  to 
work  for  persons  purchasing  such  ma- 
terial, or  taking  other  enumerated  steps 
to  the  same  general  end;  or  conspiring 
to  restrain  the  plaintiffs'  interstate  busi- 
ness in  order  to  compel  them  to  refuse 
to  employ  carpenters  not  members  of  the 
Brotherhood.  It  is  prayed  further  that 
the  provision  quoted  above  from  the 
Master  Carpenters'  agreement  and  an- 
other ancillary  one  be  declared  void  and 
the  parties  enjoined  from  carrying  them 
out.  No  other  or  alternative  relief  is 
prayed.  The  g^und  on  which  the  in- 
junction was  refused  by  the  district 
court  was  that,  although  it  appeared  that 
the  agreements  above  mentioned  were 
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parts  of  a  comprehensive  [471]  plan 
to  restrain  commerce  among  the  states, 
the  conspiracy  was  not  directed  special- 
ly against  the  plaintiffs  and  had  caused 
them  no  special  damage,  different  from 
that  inflicted  on  the  public  at  large. 
The  circuit  court  of  appeals,  reserving 
its  opinion  as  to  whether  any  agreement 
or  combination  contrary  to  law  was  made 
out,  agreed  with  the  judge  below  on  the 
ground  that  no  acts  directed  against  the 
plaintiffs  personally  were  shown. 

In  the  opinion  of  a  majority  of  the 
court,  if  the  facts  show  any  violation  of 
the  Act  of  July  2,  1890,  chap.  647,  26 
Stat,  at  L.  209,  Comp.  Stat.  1916,  § 
8820,  a  private  person  cannot  maintain 
a  suit  for  an  injunction  under  §  4  of  the 
same  (Minnesota  v.  Northern  Securities 
Co.  194  U.  S.  48,  70,  71,  48  L.  ed.  870, 
880,  881,  24  Sup.  Ct.  Rep.  598);  and 
especially  such  an  injunction  as  is 
sought;  even  if  we  should  go  behind 
what  seems  to  have  been  the  view  of 
both  courts  below,  that  no  special  dam- 
age was  shown,  and  reverse  their  con- 
clusion of  fact.  No  one  would  main- 
tain that  the  injunction  should  be  grant- 
ed to  parties  not  showing  special  injury 
to  themselves.  Personally,  I  lay  those 
questions  on  one  side  because,  while  the 
Act  of  October  15,  1914,  chap.  323,  § 
16,  38  Stat,  at  L.  730,  737,  Comp.  Stat. 
1936,  §§  8835a,  8835o,  establishes  the 
right  of  private  parties  to  an  injunction 
in  proper  cases,  in  my  opinion  it  also 
establishes  a  policy  inconsistent  with  the 
granting  of  one  here.  I  do  not  go  into 
the  reasoning  that  satisfies  me,  because 
upon  this  point  I  am  in  a  minority. 

As  this  court  is  not  the  final  author- 
ity concerning  the  laws  of  New  York, 
we  say  but  a  word  about  theuL  We 
shall  not  believe  that  the  ordinary  ac- 
tion of  a  labor  union  can  be  made  the 
ground  of  an  injunction  under  those 
laws  until  we  are  so  instructed  by  the 
New  York  court  of  appeals.  National 
Protective  Asso.  v.  Cumming,  170  N.  Y. 
315,  58  L.R.A.  135,  88  Am.  St  Rep. 
648,  63  N.  £.  369.  Certainly  the  con- 
duct complained  of  has  no  tendency  to 
produce  a  monopoly  of  manufacture  or 
building,  since  the  more  successful  it  is 
the  more  competitors  are  introduced  into 
the  trade.  Cases  like  Kellogg  v.  Sower- 
by,  190  N.  Y.  370,  83  N.  E.  47,  [472] 
concerning  conspiracies  between  rail- 
roads and  elevator  companies  to  prevent 
competition,  seem  to  us  very  clearly  not 
to  have  been  intended  to  overrule  the 
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authority  that  we  cite,  and  not  to  have 
any  bearing  on  the  present  point. 
Decree  affirmed. 

Mr.  Justice  Pitney,  with  whom  con- 
eurred  Mr.  Justice  McKenna  and  Mr. 
Justice  Van  Bevanter,  dissenting: 

Appellants,  who  were  complainants  be- 
low, filed  their  bill  in  the  United  States 
circuit  court  (afterwards  district  court) 
in  the  month  of  February,  1911,  to  ol^- 
tain  an  injunction  against  the  prosecu- 
tion of  a  conspiracy  to  restrain  inter- 
state trade  and  conunerce  in  the  prod- 
ucts of  complainants'  woodworking  mills, 
and  destroy  their  interstate  business  by 
means  of  a  boycott.  The  Federal  juris- 
diction was  invoked  both  on  the  ground 
of  diverse  citizenship  and  on  the  ground 
that  the  action  arose  under  the  Sher- 
man Anti-trust  Act  of  July  2,  1890, 
chap.  647,  26  Stat,  at  L.  209,  Comp.  Stat. 
1916,  §  8820.  Upon  the  merits,  the  laws 
of  the  state  of  New  York  were  relied 
upon,  as  well  as  the  Federal  act.  Gen- 
eral Business  Law  of  New  York,  §  340; 
Penal  Law  of  New  York,  §  580,  subd.  6. 

It  was  found  by  the  district  court  (212 
Fed.  259,  263,  266)  that  the  defendants 
were  engaged  in  a  combination  directly 
restraining  competition  between  manu- 
facturers and  operating  to  restrain  in- 
terstate commerce,  in  violation  of  both 
Federal  and  state  acts.  The  circuit  court 
of  appeals  assumed  this  to  be  so  (130  C. 
C.  A.  522,  214  Fed.  82),  and  there  is  no 
serious  dispute  about  it  here.  The  dis- 
trict court  dismissed  the  bill,  upon  the 
ground  that  injunctive  relief  under  either 
statute  could  be  had  only  at  the  instance 
of  the  United  States  or  the  state  of  New 
York,  as  the  case  might  be,  and  there- 
fore complainants  could  not  have  relief 
in  this  suit;  citing  National  Fireproof- 
ing  [473]  Co.  v.  Mason  Builders'  Asso. 
26  L.R.A.(N.S.)  148,  94  C.  C.  A.  535, 
169  Fed.  259,  263.  The  circuit  court  of 
appeals  affirmed  the  decree  upon  the 
ground  that  defendants'  acts  were  not 
malicious  and  not  directed  against  the 
individual  complainants  personally,  and 
hence  relief  by  injunction  could  not  be 
granted,  irrespective  of  whether  the  par- 
ticular combination  in  question  was  ob- 
noxious either  to  the  common  law  or  to 
the  statutes.  This  decision  was  ren- 
dered on  April  7,  1914. 

In  this  court,  the  prevailing  opinion 
is  that,  although  the  facts  show  a  vio- 
lation of  the  Sherman  Act,  a  private  per- 
son cannot  maintain  a  suit  for  an  in- 
junction under  its  4th  section.  I  dissent 
from  the  view  that  complainants  cannot 

maintain  a  suit  for  an  injunction,  and  I 
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do  so  not  because  of  any  express  provi- 
sion in  the  act  authorizing  such  a  suit, 
but  because,  in  the  absence  of  some  pro- 
vision to  the  contrary,  the  right  to  re- 
lief by  injunction,  where  irreparable  in- 
jury is  threatened  through  a  violation 
of  property  rights,  and  there  is  no  ade- 
quate remedy  at  law,  rests  upon  settled 
principles  of  equity  that  were  recog- 
nized in  the  constitutional  grant  of  ju- 
risdiction to  the  courts  of  the  United 
States.  I  think  complaints  were  en- 
titled to  an  injunction  also  upon  grounds 
of  state  law;  but  will  confine  what  I 
have  to  say  to  the  Federal  question. 

The  proofs  render  it  clear  that  de- 
fendants are  engaged  in  a  boycotting 
combination  in  restraint  of  interstate 
conunerce  prohibited  by  and  actionable 
under  the  Sherman  Law,  on  the  author- 
ity of  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38,  44-48,  48  L.  ed.  608,  611- 
613,  24  Sup.  Ct.  Rep.  307;  Loewe  v. 
Lawlor,  208  U.  S.  274,  292,  et  seq.,  52  L. 
ed.  488,  496,  28  Sup.  Ct.  Rep.  301,  13 
Ann.  Cas.  815;  Eastern  States  Retail 
Lumber  Dealers  Asso.  v.  United  States, 
234  U.  S.  600,  614,  58  L.  ed.  1490, 1500, 
L.R.A.1915A,  788,  34  Sup.  Ct.  Rep.  951; 
Lawlor  v.  Loewe,  235  U.  S.  522,  534,  59 
L.  ed.  341,  348,  35  Sup.  Ct.  Rep.  170. 
The  proof  is  clear  also  that  the  con- 
spiracy is  aimed  at  the  property  rights 
of  complainants  in  particular;  certainly 
that  it  is  designed  to  injure  directly 
and  drive  out  of  business  a  limited  class 
of  traders — the  so-called  "nonunion" 
woodworking  mills — to  which  complain- 
ants belong;  that  complainants  are  sus- 
taining direct  [474]  and  serious  in- 
jury through  the  closing  of  the  channels 
of  interstate  trade  to  their  products, — 
an  injury  quite  different  from  that  suf- 
fered by  the  public  in  general;  and  that 
it  is  a  continuing  injury  not  adequately 
remediable  by  the  ordinary  action  at 
law  or  the  action  for  treble  damages  un- 
der the  Sherman  Act,  and  hence  is  an 
irreparable  injury  in  the  sight  of  equity. 
That  there  is  no  particular  animosity 
towards  complainants  as  individuals — 
assuming  it  to  be  true — ^is,  in  my  view, 
a  matter  of  no  consequence.  If  evidence 
of  malice  be  necessary  (and  I  do  not 
think  it  is),  this  is  only  in  the  sense  that 
malice  consists  in  the  intentional  doing 
of  an  unlawful  act,  to  the  direct  damage 
of  another,  without  just  cause  or  excuse. 
Brennan  v-.  United  Hatters,  73  N.  J.  L. 
729,  744,  9  L.R.A.(N.S.)  254,  118  Am. 
St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas. 
698. 

Free  access  to  the  markets  through 
unobstructed  channels  of  comme^ 
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the  very  breath  of  the  life  of  such  manu- 
factuiing  establishments;  and  to  say  that 
complainants  are  not  specially  injured 
by  the  conduct  of  defendants  seems  to 
me  to  require  that  the  eyes  be  closed 
to  the  evidence  in  the  case  and  to  the 
familiar  facts  of  commerce.  I  do  not 
understand  either  of  the  courts  below 
to  have  held  as  matter  of  fact  that  com- 
plainants were  not  specially  injured ;  but 
that  the  district  court  (212  Fed.  267), 
while  finding  in  fact  that  complainants 
were  directly  injured,  reasoned  (erro- 
neously, as  I  think)  that  it  was  not  such 
special  injury  as  was  contemplated  by 
certain  New  York  decisions  cited. 

Section  1  of  the  Sherman  Act  declares 
that  every  combination  or  conspiracy  in 
restraint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  na- 
tions is  ill^al,  and  imposes  a  punishment 
of  fine  or  imprisonment  upon  the  gpiilty 
parties.  It  clearly  recognizes,  what  is 
well  known,  that  injury  to  other  traders 
and  competitors  is  the  primary  effect  of 
such  a  combination.  A  right  of  action 
for  damages  by  a  party  specially  ag- 
grieved would  have  followed  by  impli- 
cation (Texas  &  P.  R.  Co.  v.  [475] 
Rigsby,  241  U.  8.  33,  39,  60  L.  ed.  874, 
877,  36  Sup.  Ct.  Rep.  482) ;  and  it  was 
doubtless  because  treble  damages  were 
to  be  allowed  that  an  express  author- 
ization of  suit  at  law  was  included  in 
the  act.    §  7. 

The  4th  section  provides:  ''The  sev- 
eral circuit  courts  of  the  United  States 
are  hereby  invested  with  jurisdiction  to 
prevent  and  restrain  violations  of  this 
act;  and  it  shall  be  the  duty  of  the  sev- 
eral district  attorneys  of  the  United 
States,  in  their  respective  districts,  un- 
der the  direction  of  the  Attorney-Gen- 
eral, to  institute  proceedings  in  equity 
to  prevent  and  restrain  such  violations," 
etc.  The  act  was  designed  to  be  highly 
remedial,  so  far  as  preventing  restraints 
of  trade  and  commerce  is  concerned,  and 
the  semicolon  in  the  sentence  just  quoted 
indicates,  as  I  think,  that  the  g^ant  of 
jurisdiction  was  intended  to  be  general, 
and  that  the  following  clause  was  in- 
tended to  impose  a  special  duty  upon  the 
district  attorneys  to  resort  to  that  juris- 
diction whenever,  in  the  discretion  of  the 
Attorney  General,  a  public  prosecution 
should  seem  to  be  called  for. 

Nor  is  the  omission  of  an  express  dec- 
laration that  persons  threatened  with 
special  injury  through  violations  of  the 
act  may  have  relief  by  injunction,  of 
particular  significance.  Declarations  of 
that  character  are   rarely   met   within 
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the  legislation  of  Congress.^  The  reason 
is  not  far  to  seek.  By  §  2  of  article  3 
of  the  Constitution,  the  judicial  power 
is  made  to  extend  to  ''all  cases,  in  law 
and  equity,  arising  nnder  this  Constitu- 
tion, the  laws  of  the  United  States,''  etc 
This  had  the  effect  of  adopting  equitable 
remedies  in  all  cases  arising  under  the 
Constitution  [476]  and  laws  of  the 
United  States  where  such  remedies  are 
appropriate.  The  Federal  courts,  in  ex- 
ercising their  jurisdiction,  are  not  limit- 
ed to  the  remedies  existing  in  the  conrts 
of  the  respective  states,  but  are  to  grant 
relief  in  equity  according  to  the  prin- 
ciples and  practice  of  the  equity  juris- 
diction as  established  in  England.  Rob- 
inson V.  Campbell,  3  Wheat.  212,  221, 
223,  4  L.  ed.  372,  375,  376;  United  SUtes 
V.  Howland,  4  Wheat.  108,  115,  4  L.  ed. 
526,  528;  Irvine  v.  Marshall,  20  How. 
558,  565,  15  L.  ed.  994,  998.  In  United 
States  V.  Detroit  Timber  &  Lumber  Co. 
200  U.  S.  321,  339,  50  L.  ed.  499,  506, 
26  Sup.  Ct.  Rep.  282,  the  court^  by  Mr. 
Justice  Brewer,  declared:  '^It  is  a  mis- 
take to  suppose  that  for  .the  determina- 
tion of  equities  and  equitable  rights  we 
must  look  only  to  the  statutes  of  Con- 
gress. The  principles  of  equity  exist  in- 
dependently of  and  anterior  to  all  Con- 
gressional legislation,  and  the  statutes 
are  either  annunciations  of  those  prin- 
ciples or  limitations  upon  their  implica- 
tion in  particular  cases.'' 

To  speak  accurately,  it  is  not  the  stat- 
ute that  gives  a  right  to  relief  in  equity, 
but  the  fact  that  in  the  particular  case 
the  threatening  effects  of  a  continuing 
violation  of  the  statute  are  such  as  only 
equitable  process  can  prevent.  The  right 
to  equitable  relief  does  not  depend  upon 
the  nature  or  source  of  the  substantive 
right  whose  violation  is  threatened,  but 
upon  the  consequences  that  will  flow 
from  its  violation.  As  the  court,  by 
Mr.  Justice  Field,  declared  in  Holland  v. 
Challen,  110  U.  S.  15,  25,  28  L.  ed.  52,  56, 
3  Sup.  Ct.  Rep.  495:  "If  the  contro- 
versy be  one  in  which  a  court  of  equity 
only  can  afford  the  relief  prayed  for, 
its  jurisdiction  is  unaffected  by  the  char- 
acter of  the  questions  involved.^ 

To  take  a  familiar  example :    The  Con- 

iSec.  16  of  the  so-called  Clayton  Act  of 
October  15,  1014»  chap.  323,  38  SUt.  at  L. 
730,  737,  Comp.  Stat.  1916,  §§  8835a,  8835o, 
contains  such  a  provision;  but  this  was  in- 
serted only  because  some  of  the  Federal 
courts  had  held— erroneously,  as  I  think — 
tliat  private  parties  could  have  no  relief  l^ 
injunction  against  threatened  violations  of 
the  Sherman  Act,  These  decisions  will  be 
discussed  belew. 

144  V.  B. 


1016. 


^AINE  LUMBER  CX).  ▼.  KEAL 


476^7t 


stitution  of  the  United  States  does  not 
declare  in  terma  that  infringements  of 
the  rights  thereby  secured  may  be  pre- 
vented by  injunction.  Ordinary  they 
may  not  be.  It  is  only  where  a  threat- 
ened infringement  will  produce  injury 
and  damage  for  which  the  law  can  afford 
no  remedy — such|  for  instance,  as  ir- 
ra>arable  and  continuing  damage,  or  a 
[477]  multiplicity  of  suits — that  resort 
may  be  had  to  equity;  and  when  this 
does  appear,  the  right  to  an  injunction 
arises  because  that  is  the  only  appro- 
priate relief.  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  838-845,  6  L.  ed. 
204,  228,  229 ;  Pennoyer  y.  McConnaughy, 
140  U.  S.  1,  12,  18,  35  L.  ed.  363,  366, 
368, 11  Sup.  Ct.  Rep.  699;  Fargo  v.  Hart, 
193  U.  S.  490,  503,  48  L.  ed.  761,  767, 
24  Sup.  Ct.  Rep.  498. 

So,  tax  laws  rarely,  if  ever,  contain 
express  authorization  of  an  injunction  to 
restrain  illegal  taxes.  And  a  suit  in 
equity  will  not  lie  on  the  mere  ground 
that  a  tax  is  illegal  But  if,  in  addition, 
enforcement  of  the  tax  would  lead  to  a 
multiplicity  of  suits,  or  produce  irrepar- 
able injury,  or  if  the  property  taxed  is 
real  estate  and  the  tax  throws  a  cloud 
upon  the  title,  equity  will  interfere  by 
injunction.  Dows  v.  Chicago,  11  Wall. 
108,  112,  20  L.  ed.  65,  67;  fiannewinkle 
V.  Georgetown,  15  Wall.  547,  21  L.  ed. 
231 ;  Union  P.  R.  Co.  v.  Cheyenne  (Union 
P.  R.  Co.  V.  Ryan)  113  U.  S.  516,  525, 
28  L.  ed.  1098,  1101,  5  Sup.  Ct.  Rep. 
601;  Pacific  Exp.  Co.  v.  Seibert,  142  U. 
S.  339,  348,  35  L.  ed.  1035, 1038,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct.  Rep.  250; 
Ogden  City  v.  Armstrong,  168  U.  S.  224, 
237,  .42  L.  ed.  444,  451, 18  Sup.  Ct.  Rep. 
98;  Ohio  Tax  Cases,  232  U.  S.  576,  587, 
58  L.  ed.  738,  743,  34  Sup.  Ct.  Rep.  372. 

The  fact  that  the  threatened  invasion 
of  plaintiff's  rights  will  amount  at  the 
same  time  to  an  offense  against  the  crim- 
inal laws  is  no  bar  to  relief  by  injunction 
at  the  instance  of  a  private  party.  Re 
Debs,  158  U.  S.  564,  593,  39  L.  ed.  1092, 
1105, 15  Sup.  Ct.  Rep.  900. 

I  find  nothing  in  the  letter  or  policy 
of  the  Sherman  Act  to  exclude  the  ap- 
plication of  the  ordinary  principles  of 
equity,  recognized  in  the  constitutional 
grant  of  jurisdiction.  Applying  them 
to  the  facts  of  the  present  case,  appel- 
lants are  entitled  to  an  injunction  to 
restrain  the  threatened,  continuing,  and 
irreparable  injury  and,  damage  that 
otherwise  will  result  from  defendants' 
violation  of  the  act. 

The  special  duty  imposed  upon  the 
Attorney  Oeneral  and  the  district  attor- 
neys is  not  inconsistent  with  this  view. 
•1  li.  ed. 


The  field  to  be  covered  by  such  public 
prosecutions,  and  the  objects  sought 
thereby,  are  quite  different  from  the 
scope  and  effect  of  an  injunction  granted 
to  a  private  party  threatened  with  spe- 
cial and  irreparable  injury  to  [478]  his 
property  rights  through  a  violation  of 
the  act  The  proceeding  by  the  district 
attorney  is  a  kind  of  equitable  quo  war- 
ranto^ calculated  to  bring  the  entire  com- 
bination to  an  end,  whether  it  be  in  the 
form  of  a  corporation  or  otherwise.  But 
there  may  be  and  are  cases  of  direct  and 
irreparable  injury  to  private  parties  re- 
sulting from  violations  of  the  act,  not 
capable  of  beinff  redressed  through  ac- 
tions at  law  under  §  7;  and  justice  to 
the  parties  aggrieved  requires  that  the 
act  be  construed,  if  the  language  admits 
of  such  a  construction  (and  I  think  it 
does),  so  as  to  allow  an  injunction  to 
prevent  irreparable  injury  to  a  private 
party,  otherwise  remediless,  without  go- 
ing to  the  extent  of  dissolving  the  com- 
bination altogether,  which  in  some  cases 
might  not  be  a  matter  of  public  interest 
or  importance.  Unless  so  construed,  the 
act  must  operate  in  many  instances  to 
deprive  parties  of  a  right  of  injunction 
that  they  would  have  had  without  it. 
So  far,  at  least,  as  boycotting  combina- 
tions are  concerned, — ^and  this  case  is  of 
that  character, — the  act  creates  no  new 
offense  and  gives  no  new  rieht  of  action. 
Temperton  v.  Russell  [18931  1  Q.  B.  715, 
62  L.  J.  Q.  B.  N.  S.  412,  4  Reports,  376, 
69  L.  T.  N.  S.  78,  41  Week.  Rep.  565, 
57  J.  P.  676;  Quinn  v.  Leathem  [19011 
A.  C.  495,  1  B.  R.  C.  197,  70  L.  J.  P.  Cf. 
N.  S.  76,  65  J.  P.  708,  50  Week.  Rep. 
139,  85  L.  T.  N.  S.  289,  17  Times  L.  R. 
749;  Barr  v.  Essex  Trades  Council,  53 
N.  J.  Eq.  101,  112-121,  30  Atl.  881; 
George  Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Asso.  77  N.  J.  Eq.  219,  225,  41 
L.R.A.(N.S.)  445,  79  Atl.  262. 

I  find  no  controlling  decision  in  this 
court.  Minnesota  v.  Northern  Securities 
Co.  194  U.  S.  48,  71,  48  L.  ed.  870,  881, 
24  Sup.  Ct.  Rep.  598,  is  not  an  authority 
against  the  right  of  complainants  to  an 
injunction  to  prevent  special  and  ir- 
reparable damage  to  their  property 
rights  through  a  violation  of  the  Sher- 
man Act;  the  effect  of  that  decision  be- 
ing merely  to  deny  relief  by  injunction 
to  individuals  not  directly  and  specially 
injured.  There  the  state  of  Minnesota 
sued  in  one  of  its  own  courts  under  cer- 
tain statutes  of  its  own,  as  well  as  under 
the  Sherman  Act,  and  the  case  was  re- 
moved to  the  United  States  circuit  court 
as  being  one  arising  under  the  Consti- 
tution and  laws  of  the  United  8t^ 
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The  purpose  of  [470]  the  suit  was  to 
annul  an  agreement  and  suppress  a  com- 
bination alleged  to  exist  between  the  de- 
fendant railroad  corporations;  and  the 
only  threatened  injury  because  of  which 
an  injunction  was  prayed  was  that  the 
state,  being  the  owner  of  large  tracts  of 
land  whose  value  depended  upon  free 
and  open  competition  over  the  lines  of 
railway  involved  in  the  combination,  and 
being  the  owner  of  certain  public  insti- 
tutions whose  supplies  must,  of  neces- 
sity, be  shipped  over  the  same  railways, 
it  was  alleged  that  the  successful  main- 
tenance of  these  institutions  as  well  as 
the  performance  by  the  state  of  its  gov- 
ernmental functions  depended  largely 
upon  the  value  of  real  and  personal  prop- 
erty situate  within  the  state  and  the 
general  prosperity  and  business  success 
of  its  citizens,  and  that  these  in  turn 
depended  upon  maintaining  free  and  un- 
restricted competition  between  the  rail- 
way lines  involved.  The  court,  by  Mr. 
Justice  Harlan,  said  (p.  70)  that  the 
threatened  injury  was  at  most  only  re- 
mote and  indirect,  and  such  as  would 
come  alike,  although  in  different  degrees, 
to  every  individual  owner  of  properly  in 
a  state  by  reason  of  the  suppression  of 
free  competition  between  interstate  car- 
riers, and  was  ''not  such  a  direct,  actual 
injury  as  that  provided  for  in  the  7th 
section  of  the  statute;"  and  that  upon 
the  view  contended  for,  "every  individ- 
ual owner  of  property  in  a  state  may, 
upon  like  general  grounds,  by  an  origi- 
nal suit,  irrespective  of  any  direct  or  spe- 
cial injury  to  him  [Italics  mine],  invoke 
the  original  jurisdiction  of  a  circuit 
court  of  the  United  States,  to  restrain 
and  prevent  violations  of  the  Anti-trust 
Act  of  Congress."  It  was  said  further 
(p.  71) :  ''Taking  all  the  sections  of 
that  act  together,  we  think  that  its  in- 
tention was  to  limit  direct  proceedings 
in  equity  to  prevent  and  restrain  such 
violations  of  the  Anti-trust  Act  as  cause 
injury  to  the  general  puhhc,  or  to  aU 
alike,  merely  from  the  suppression  of  com- 
petition in  trade  and  commerce  among  the 
several  states  and  with  foreign  nations, 
to  those  instituted  [480]  in  the  name  of 
the  United  States.  .  .  .  Possibly  the 
thought  of  Congress  was  that,  by  such  a 
limitation  upon  suits  in  equity  of  a  gen- 
eral nature,  to  restraint  violations  of  the 
act,  irrespective  of  any  direct  injury  sus- 
tained hy  particfiUar  persons  or  corpora- 
tions, interstate  and  international  trade 
and  commerce  and  those  carrying  on 
such  trade  and  commerce,  as  well  as  the 
general  business  of  th*^  country,  would 
not    be   needlessly    disturbed   by   suits 
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brought,  on  all  sides  and  in  every  direc- 
tion, to  accomplish  improper  or  specula- 
tive purposes."  [Italics  mine.]  The 
reasoning  manifestly  proceeds  upon  the 
assumption  that  iudividuals  sustaining 
direct  and  irreparable  injury  through  a 
continuing  violation  of  the  act  would  be 
entitled  to  an  injunction. 

D.  R.  Wilder  Mfg.  Co.  v.  Com  Prod- 
ucts Ref.  Co.  236  U.  8.  165,  174,  176, 
59  L.  ed.  520,  525,  526,  35  Sup.  Ct.  Rep. 
398,  Ann.  Cas.  1916A,  118,  is  not  in  point. 
There  plaintiff  in  error,  which  had  pur- 
chased, received,  and  consumed  goods 
from  defendant  in  error,  defended  a  suit 
for  the  price  upon  the  ground  that  de- 
fendant in  error  was  an  illegal  combi- 
nation in  violation  of  the  Sherman  Act, 
and  therefore  could  not  sue  to  recover 
for  goods  sold  with  direct  reference  to 
and  in  execution  of  agreements  that  had 
for  their  object  and  effect  the  accom- 
plishment of  the  illegal  purposes  of  the 
combination.  The  court  held  that  an 
individual  could  not  defend  a  suit 
brought  against  him  on  his  otherwise 
legal  contract  by  asserting  that  the  cor- 
poration or  combination  suing  had  no 
legal  existence  because  of  its  violations 
of  the  act,  the  statute  having  cast  upon 
the  Attorney  General  of  the  United 
States  the  responsibility  of  enforcing  its 
provisions  in  that  regajrd. 

The  question  whether  private  parties 
threatened  with  injury  through  viola- 
tions of  the  Sherman  Act  might  (prior  to 
the  Clayton  Act  of  October  15,  1914, 
chap.  323,  §  16,  38  Stat,  at  L.  730,  737, 
Comp.  Stat.  1916,  §§  8835a,  8835o)  have 
relief  by  injunction  is  one  upon  which 
the  lower  Federal  courts  are  not  in  ac- 
cord. In  the  present  case,  the  district 
court,  in  dismissing  the  bill  upon  the 
[481]  g^und  that  relief  by  injunction 
might  be  had  only  at  the  instance  of  the 
United  States  (212  Fed.  259,  266),  mere- 
ly cited  and  relied  upon  National  Fire- 
proofing  Co.  y.  Mason  Builders'  Asso. 
26  L.R.A.(N.S.)  148,  94  C.  C.  A.  535, 169 
Fed.  259,  263.  That  case  was  decided 
upon  the  authority  of  Qreer,  M.  &  Co.  v. 
Stoller,  77  Fed.  1,  3,  and  Southern  In- 
diana Exp.  Co.  v.  United  States  fbcp. 
Co.  88  Fed.  659,  063.  Reference  was 
made  also  to  E.  Bement  &  Sons  v.  Na- 
tional Harrow  Co.  186  U.  S.  70,  87,  88, 
46  L.  ed.  1058,  1067,  1068,  22  Sup.  Ct. 
Rep.  747,  where  the  point  was  assumed 
arguendo;  Post  v.  Southern  R.  Co.  103 
Tenn.  184,  228,  55  L.R.A.  481,  52  S.  W. 
301,  where  it  was  ruled  on  the  authority 
of  86  Fed.  407  and  88  Fed.  659,  663; 
and  the  following  cases  in  the  fVederal 
courts:     Blindell  v.  Uagan  (C.  C.)  54 
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Fed.  40,  41 ;  Hagan  v.  Blindell  (C.  C.  A.) 
6  C.  C.  A.  86,  13  U.  S.  App.  364,  56 
Fed.  696;  Pidcoek  v.  Harrington  (C.  C.) 
64  Fed.  821;  Gulf,  a  4  &  P.  R.  Co.  v. 
Miami  S.  S.  Co.  (C.  G.  A.)  30  C.  G.  A. 
142,  62  U.  S.  App.  732,  86  Fed.  407,  420; 
Block  V.  Standard  Distilling  &  Distribut- 
ing Co.  (C.  C.)  95  Fed.  978;  and  Metcalf 
V.  American  School-Furniture  Co.  (C. 
C.)  108  Fed.  909.  An  examination  of 
these  cases  (including  Greer  v.  StoUer 
and  Southern  Indiana  Exp.  Co.  y.  Unit- 
ed States  Exp.  Co.  supra)  discloses  that 
Blindell  v.  Hagan,  54  Fed.  40,  41,  is  the 
source  from  which  all  the  others  derive 
the  only  authority  they  have  for  the  doc- 
trine that,  under  the  Sherman  Act,  the 
remedy  by  injunction  was  available  to 
the  government  only.  But  one  or  two 
of  the  eases  contain  any  reasoning  upon 
the  question,  and  that  is  meager  and  un- 
satisfactory. 

Moreover,  so  far  as  these  cases  have 
held  that  private  parties  could  have  no 
injunction  for  a  violation  of  the  Sher- 
man Act  (some  of  them  have  not  so 
held),  the  real  ground  of  decision  in 
Blindell  v.  Hagan  was  misunderstood. 
In  that  ease  the  jurisdiction  of  the  Fed- 
eral court  was  invoked  upon  the  ground 
of  the  alienage  of  complainants,  defend- 
ants being  citizens  of  the  state  of  Louis- 
iana, and  also  upon  the  ground  that  de- 
fendants were  engaged  in  a  combination 
in  restraint  of  trade  between  New  Or- 
leans [482]  and  Liverpool,  contrary  to 
the  prohibition  of  the  Sherman  Act. 
The  circuit  court,  in  declining  to  allow 
an  injunction  under  the  act,  said :  ''This 
act  makes  aU  combinations  in  restraint 
of  trade  or  commerce  unlawful,  and  pun- 
ishes them  by  fine  or  imprisonment,  and 
authorizes  suits  at  law  for  triple  dam- 
ages for  its  violation,  but  it  gives  no  new 
right  to  bring  a  suit  in  equity,  and  a 
careful  study  of  the  act  has  brought  me 
to  the  conclusion  that  suits  in  equity  or 
injunction  suits  by  any  other  than  the 
government  of  the  United  States  are  not 
authorized  by  it."  Evidently  this  was 
intended  to  be  confined  to  the  question 
of  an  express  authorization  of  an  injunc- 
tion for  a  mere  violation  of  the  act,  for 
the  court  proceeded  to  grant  preventive 
relief  on  the  ground  that  there  was 
jurisdiction  because  of  the  citizenship 
of  the  parties,  and  that  under  the  ordi- 
nary equity  jurisdiction  an  injunction 
should  issue  because  of  the  threatened 
irreparable  injury  and  the  inadequacy  of 
pecuniary  compensation,  and  in  order  to 
prevent  a  multiplicity  of  suits.  Upon 
appeal  the  decree  was  affirmed,  upon 
1  he  grounds  expressed  by  the  court  below 
«1  L.  cdt 


(6  C.  G.  A.  86,  13  U.  S.  App.  354,  56 
Fed.  696).  Since  there  was  no  infringe- 
ment of  complainants'  rights  except 
through  a  combination  in  restraint  of 
foreign  trade,  as  to  which  manifestly 
the  Sherman  Act  furnished  the  exdu- 
siva  rule  of  law,  the  effect  of  the  deci- 
sion is  to  allow  an  injunction  to  one 
injured  through  a  violation  of  that  act 
if  he  show  in  addition  the  ordinary 
grounds  for  resorting  to  equity,  such  as 
the  probability  of  irreparable  mischief, 
the  inadequacy  of  a  pecuniary  compen- 
sation, or  the  necessity  of  preventing  a 
multitude  of  suits. 

So,  in  Bigelow  v.  Calumet  &  H.  Min. 
Co.  (C.  C.)  166  Fed.  869,  876,  the  court, 
after  reviewing  the  previous  decisions, 
declared  (p.  877) :  ''They  do  not  com- 
mend themselves  to  my  judgment  so  far 
as  they  deny  the  right  of  a  private  par- 
ty, who  has  sustained  special  injury  by 
the  violation  of  the  Anti-trust  Act,  to 
relief  by  [483]  injunction  under  the 
general  equity  jurisdiction  of  the  court. 
As  already  seen,  the  cases  referred  to 
do  not  generally  announce  such  rule.'' 

Aside  from  their  rights  under  the  Act 
of  1890  [26  Stat,  at  L.  209,  chap.  647, 
Comp.  Stat.  1916,  §  8820],  I  think  ap- 
pellants are  now  entitled  to  an  injunc- 
tion under  §  16  of  the  Clayton  Act, — 
the  case  clearly  being  within  the  terms 
of  the  section, — notwithstanding  the  act 
took  effect  after  the  final  decree  in  the 
district  court.  In  an  equity  suit  for  in- 
junction the  reviewing  court  should  de- 
cide the  ease  accordinj^  to  the  law  as  it 
exists  at  the  time  of  its  decision.  This 
is  not  giving  a  retrospective  effect  to  the 
new  statute,  for  the  relief  gpranted  oper- 
ates only  in  futuro. 

The  suggestion,  in  behalf  of  defend- 
ants, that  §  6  of  the  Clayton  Act'  es- 
tablishes a  policy  inconsistent  with  re- 
lief by  injunction  in  such  a  case  as  the 
present,  by  making  legitimate  any  acts 
or  practices  of  labor  organizations  or 
their  members  that  were  unlawful  be- 
fore, is  wholly  inadmissible.     The  sec- 

S  ''Sec.  6.  Tliat  tlie  labor  of  a  human  being 
18  not  a  commodity  or  article  of  commerce. 
Nothing  contained  in  the  anti-trust  laws 
shall  be  construed  to  forbid  the  existence 
and  operation  of  labor,  agricultural,  or 
horticultural  organizations,  instituted  for 
the  purposes  of  mutual  help,  and  not  hav- 
ing capital  stock  or  conducted  for  profit, 
or  to  forbid  or  restrain  individual  members 
of  such  organizations  from  lawfully  carry* 
ing  out  the  legitimate  objects  thereof;  nor 
shall  such  organizations,  or  the  members 
thereof,  he  held  or  construed  to  be  illegal 
combinations  or  conspiracies  in  restraint  of 
trade,  under  the  anti-tniat  laws." 
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tioQ  prohibits  resti^ning  members  of 
such  organizations  from  "lawfully  carry- 
ing oat  the  legitimate  objects  Uiereof.'' 
What  these  are  is  indicated  by  the  quali- 
fying words:  '^Instituted  for  the  pur- 
pose of  mutual  help,  and  not  having 
capital  stock  or  conducted  for  profit.'' 
But  these  are  protected  only  when  ''law- 
fully carried  out.''  The  section  safe- 
guards these  organizations  while  pur- 
suing their  legitimate  objects  by  lawful 
means,  and  prevents  them  from  being 
considered,  merely  because  organized,  to 
be  illegal  combinations  or  conspiracies 
in  restraint  of  trade.  The  section,  fair- 
ly construed,  has  [484]  no  other  or  fur- 
ther intent  or  meaning.  A  reference  to 
the  legislative  history  of  the  measure 
confirms  this  view.  House.  Rep.  No. 
627,  63d  Cong.  2d  Sess.  pp.  2,  14-16; 
Senate  Rep.  No.  698,  63d  Cong.  2d  Sess. 
pp.  1,  10,  46.  Neither  in  the  language 
of  the  section,  nor  in  the  committee 
reports,  is  there  any  indication  of  a  pur- 
pose to  render  lawful  or  legitimate  any- 
thing that  before  the  act  was  unlawful, 
whether  in  the  objects  of  such  an  or- 
ganization or  its  members  or  in  the  meas- 
ures adopted  for  accomplishing  them. 

It  is  altogether  fallacious,  I  think,  to 
say  that  what  is  being  done  by  the  pres- 
ent defendnnts  is  done  only  for  the  pur- 
pose of  strengthening  the  union.  Con- 
ceding this  purpose  to  be  lawful,  it  does 
not  justify  or  excuse  the  resort  to  un- 
lawful measures  for  its  accomplishment. 
A  member  of  a  labor  union  may  refuse 
to  work  with  nonunion  men,  but  this 
does  not  entitle  him  to  threaten  manu- 
facturers for  whom  he  is  not  working, 
and  with  whom  he  has  no  concern,  with 
loss  of  trade  and  a  closing  of  the  chan- 
nels of  interstate  commerce  against  their 
products  if  they  do  not  conduct  their 
business  in  a  manner  satisfactory  to 
him. 

And  the  suggestion  that,  before  the 
Clayton  Act,  unlawful  practices  of  this 
kind  were  usually  and  notoriously  re- 
sorted to  by  labor  unions,  and  that  for 
this  reason  Congress  must  have  intended 
to  describe  them  as  "legitimate  objects," 
and  thus  render  lawful  what  before  was 
unlawful,  is  a  libel  upon  the  labor  or- 
ganizations and  a  serious  impeachment 
of  Congress. 

Nor  can  I  find  in  §  20  of  the  Clayton 
Act  anything?  interfering  with  the  right 
of  complninnnta  to  an  injunction.  It 
refers  only  to  cnses  "between  an  em- 
ployer and  employees,  or  between  em- 
ployers and  employees,  or  between  em- 
ployees, or  between  persona  employed 
and   persona   seeking   employment,   in- 
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volving,  or  growing  out  of,  a  dispute 
concerning  terms  or  conditions  of  em- 
ployment."     [485]    These    words   evi- 
dently relate  to  suits  arising  from  strikes 
and  similar  controversies,  and  the  com- 
mittee reports  upon  the  bill  bear  out 
this  view  of  the  scope  of  the  section. 
But  this  is  not  such  a  suit.    There  is  no 
relation  of  employer  and  employee,  cith- 
er present  or  prospective,  between  the 
parties  in  this  case.     Defendants  who 
are  employees  are  in  one  branch  of  in- 
dustry in  New  York  city;  complainants 
are  employers  of  labor  in  another  branch 
of  industry  in  distant  states.     Nor  is 
there  any  dispute  between  them  concern- 
ing terms  or  conditions  of  employment. 
Section  20  prohibits  an  injunction  re- 
straining any  person  "from  ceasing  to 
patronize  or  to  employ  any  party  to 
such  dispute,  or  from  recommending,  ad- 
vising, or  persuading  others  by  peaceful 
and  lawful  means  so  to  do;     ...    or 
from  peaceably  assembling  in  a  lawful 
manner,   and  for   lawful   purposes;    or 
from  doing  any  act  or  thing  which  might 
lawfully  be  done  in  the  absence  of  such 
dispute  by  any  party  thereto." 

Clearly,  this  provision  is  limited  to 
the  participants  in  a  dispute  of  the  char- 
acter just  indicated.  And,  quite  as  clear- 
ly, only  "lawful"  measures  are  sanc- 
tioned,— that  is,  of  course,  measures  that 
were  lawful  before  the  act.  There  is  no 
grant,  in  terms  or  by  necessary  infer- 
ence, of  inmiunity  in  favor  of  a  boycott 
of  traders  in  interstate  commerce,  viola- 
tive of  the  provisions  of  the  Sherman 
Act,  to  which  the  Clayton  Act  is  sup- 
plemental. 

Mr.  Justice  McBeynolds  also  dissents. 


[486]  OLIVIA  H.  HOPKINS  et  a1.,  Appta^ 


v. 
FRANK  WALKER  et  al. 

(See  S.  C.  Reporter's  ed.  486-491.) 

Pleading  —  jurisdictional  arerments  — 
Federal  question  —  clond  on  title. 

Allegations  of  the  bill  in  a  suit  by 
the  owners  of  a  placer  mining  claim  to  can- 
cel the  record  of  certain  lode  location  cer- 
tificates as  a  cloud  on  title,  which  concern 
the  nature  and  validity  of  plaintiffs'  title, 
and  the  existence,  invalidity,  and  recording 
of  the  defendants'  certiGcates  of  location, 
must,  when  determining  whether  the  bill 
states  a  cause  of  action  under  the  mining 
laws  of  the  United  States  justiciable  in  the 
Federal  courts,  be  regarded  as  essential 
parts  of  the  cause  of  aetion,  either  under 
the  general  rule  of  equity  req>eeting  suits 
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to  remove  a  eloud  on  title,  or  under  the 
local  law  (Mont.  Codes  1007,  §§  6115  and 
6870),  under  whidi,  as  construed  by  the 
state  courts,  the  complaint  in  suits  to  re- 
move clouds  from  title  must  disclose  the 
facts  necessary  to  show  that,  but  for  the 
interposition  of  the  court,  the  plaintiff  may 
suffer  injury. 

[For  otber  cases,  see  Pleading,  II.  a;  Courts, 
y.  C  2,  la  Digest  Sap.  Ct.  1008.] 

[No.  234.] 

Submitted  October  18,  1916.    Decided  June 

11,  1917. 

APPEAL  from  the  Distriet  Coxat  of  the 
United  States  for  the  District  of 
Montana  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  the  bill  in  a  suit 
to  remove  a  cloud  on  the  title  of  a  placer 
mining  claim.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  L.  0.  Evans,  W.  B.  Bodgers, 
D.  M.  Kelly,  and  John  A.  Shelton  sub- 
mitted the  cause  for  appellants.  Messrs. 
H.  C.  Hopkins,  J.  L.  Templeman,  and  D. 
Oay  Stivers  were  on  the  brief: 

The  passage  of  Mont.  Rev.  Codes  1907, 
§  6870,  did  not  have  the  effect  of  de- 
priving the  United  States  district  court 
for  the  district  of  Montana,  sitting  as  ai 
court  of  equity,  of  any  powers  which  it 
might  have  exercised  before  the  passage 
of  such  statute,  and  a  suit  to  remove  a 
eloud  may  be  maintained  by  alleging  such 
facts  as  were  necessary  before  the  passage 
of  such  statute. 

Hicks  V.  Rupp,  49  Mont.  40,  140  Pac 
97;  Meyer  v.  Wilcox,  136  N.  Y.  Supp. 
337;  Bank  of  Henry  v.  Elkins,  165  Ala. 
628,  51  So.  821;  Wiard  v.  Brown,  59 
Cal.  194;  Rausch  v.  Christ  Church,  107 
Ind.  1,  8  N.  E.  25;  17  Enc.  PI.  &  Pr. 
339;  Walton  v.  Perkins,  28  Minn.  413, 
10  N.  W.  424;  Knudson  v.  Curley,  30 
Minn.  433,  15  N.  W.  873. 

If,  however,  §  6870  had  the  effect  of 
depriving  a  suitor  of  the  right  to  main- 
tain a  suit  to  remove  a  cloud  in  the  Mon- 
tana state  courts,  it  could  in  no  way 
abridge  the  powers  of  courts  of  equity 
of  tlie  United  States,  although  in  the 
Federal  courts  any  enlargement  of  equi- 
table rights  by  a  state  statute  will  be 
recognized. 

Frost  V.  Spitley,  121  U.  8.  552,  30 
L.  ed.  1010,  7  Sup.  Ct.  Rep.  1129 ;  Boston 
&  M.  R.  Co.  V.  Slocnm,  77  Fed.  345; 
Meyers  v.  Shields,  61  Fed.  713;  Holland 
V.  Challen,  110  U.  S.  15,  28  L.  ed.  52, 
3  Sup.  Ct  Rep.  495;  Mississippi  Mills 
V.  Cohn,  150  U.  S.  202,  37  L.  ed.  1052, 
14  Sup.  Ct.  Rep.  75;  Barber  v.  Barber, 
21  How.  5S2,  16  L.  ed.  226. 
61  Ti.  ea. 


As  to  the  eharacter  of  a  proceeding  to 
remove  a  cloud  on  title,  see:  Holland  v. 
ChaUen,  110  U.  S.  15,  28  L.  ed.  52,  3 
Sup.  Ct  Rep.  495;  6  PonL  £q.  Jur.  § 
728;  2  Story,  £q.  Jur.  §  825;  1  Abbott's 
Law  Diet  235;  Black's  Law  Diet.  981; 
17  Enc.  PI.  &  Pr.  277-279;  Whitney  v. 
Port  Huron,  88  Mich.  268,  26  Am.  St. 
Rep.  291,  50  N.  W.  316. 

In  a  suit  to  remove  a  cloud  it  is  neces- 
sary to  particularly  describe  the  claims 
of  the  defendants. 

Welles  V.  Rhodes,  59  Conn.  498,  22 
Atl.  286;  32  Cyc.  1353;  Goldsmith  v. 
Gilliland,  10  Sawy.  606,  22  Fed.  865; 
McLeod  V.  Lloyd,  43  Or.  260,  71  Pac. 
795,  74  Pac.  491;  Castro  v.  Barry,  79 
Cal.  443,  21  Pac.  946;  Teal  v.  Collins, 

9  Or.  89;  Chaplin  v.  Holmes,  27  Ark. 
414;  I^Ioores  v.  Clackamas  County,  40  Or. 
536,  67  Pac.  662;  Van  Zile,  Eq.  PI.  & 
Pr.  §  428;  Story,  Eq.  PL  &  Pr.  §§  255, 
256;  Hogg,  Eq.  Pr.  §  116;  1  Beach,  Eq. 
Pr.  §  136;  O'Hara  v.  Pnrker,  27  Or. 
156,  39  Pac.  1004;  Richards  v.  Mohr,  73 
Or.  57,  143  Pac  1102;  Phelps  v.  Harris, 
101  U.  S.  370,  25  L.  ed.  855;  Gage  v. 
Kaufman,  133  U.  S.  471,  33  L.  ed.  725, 

10  Sup.  Ct.  Rep.  406;  Moore  v.  McGuire, 
142  Fed.  787,  205  U.  S.  214,  51  L.  ed. 
776,  27  Sup.  Ct.  Rep.  483;  Northern 
P.  R.  Co.  V.  Hnuswirth,  49  Mont.  135, 
140  Pac.  516;  Crystal  Springs  Land  & 
Water  Co.  v.  Los  Angeles,  76  Fed.  148; 
City  R.  Co.  V.  Citizens'  Street  R.  Co. 
166  U.  S.  557,  41  L.  ed.  1114,  17  Sup. 
Ct  Rep.  653;  Spokane  Falls  &  N.  R. 
Co.  V.  Ziegler,  167  U.  S.  65,  42  L.  ed. 
70, 17  Sup.  Ct.  Rep.  728;  Pacific  Electric 
R.  Co.  V.  Los  Angeles,  194  U.  S.  112, 
48  L.  ed.  896,  24  Sup.  Ct  Rep.  586; 
Columbia  VaUcy  R.  Cfo.  v.  Portland  & 
S.  R.  Co.  89  C.  C.  A.  361,  162  Fed. 
603;  Cooke  v.  Avery,  147  U.  S.  375,  37 
L.  ed.  209, 13  Sup.  Ct.  Rep.  340. 

It  was  necessary  to  allege  facts  showing 
the  invalidity  of  the  instruments  of  rec- 
ord constituting  the  cloud,  the  general 
averment  of  their  invalidity  being  in- 
sufficient Such  a  general  averment 
would,  of  course,  be  the  averment  of  a 
mere  legal  conclusion,  and  of  no  effect. 

Knudson  v.  Curley,  30  Minn.  433,  15 
N.  W.  873 ;  Walton  v.  Perkins,  28  Minn. 
413,  10  N.  W.  424;  17  Enc.  PI.  &  Pr. 
340;  Ritcliie  v.  McMuUen,  159  U.  S.  235, 
40  L.  ed.  133,  16  Sup.  Ct.  Rep.  171. 

If  the  view  of  the  trial  court  is  cor- 
rect and  this  case  is  not  one  to  remove 
a  doud,  but  is  a  suit  under  §  6870  to 
determine  an  adverse  claim,  it  is  still 
necessary  for  the  complainants  to  plead 
the  judgments  that  they  rely  upon  an 
a  bar  to  any  adverse  claim  asserted  by 
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the  defendants  as  to  the  land  which  the 
bill  alleges  that  the  complainants  own. 

Turley  v.  Turley,  85  Tenn.  251,  1  S. 
W.  891;  Dan.  Ch.  Pr.  5th  ed.  853;  1 
Beach,  Eq.  Pr.  §  345;  9  Enc.  PI.  &  Pr. 
615;  Crocket  v.  Lee,  7  Wheat.  522,  5 
L.  ed.  513;  Blandy  v.  Griffith,  Fed.  Cas. 
No.  l,52r ;  Brj-ar  v.  Campbell,  177  U.  S. 
649,  44  L.  ed.  926,  20  Sup.  Ct.  Rep.  794; 
Gerber  v.  Gerber,  155  III.  219,  40  N.  E. 
581;  Evans  v.  Woodsworth,  213  111.  404, 
72  N.  E.  1082;  Mettler  v.  Warner,  243 
111.  600,  134  Am.  St.  Rep.  388,  90  N.  E. 
1099. 

The  allegations  of  the  bill,  including 
the  specific  statement  of  the  claims  made 
by  the  defendants,  and  the  allegations  as 
to  the  recovery  of  the  said  judgments, 
and  the  proceedings  in  the  land  office 
thereunder,  are  sufficient  to  show  that  the 
case  is  one  arising  under  the  laws  of  the 
United  States. 

Mason  v.  Washington-Butte  Min.  Co. 
130  C.  C.  A.  426,  214  Fed.  32;  Butte 
Land  &  Invest.  Co.  v.  Merriman,  32  Mont. 
402,  108  Am.  St.  Rep.  590,  80  Pac  675; 
Mt.  Rosa  Min.  Mill  &  Land  Co.  v.  Palmer, 
26  Colo.  56,  50  L.R.A.  289,  77  Am.  St. 
Rep.  245,  56  Pac.  176, 19  Mor.  Min.  Rep. 
696;  South  Butte  Mfg.  Co.  v.  B.  &  V. 
Mfg.  Co.  (C.  C.  Dist.  Mont.) ;  Iron  Silver 
Min.  Co.  V.  Mike  &  S.  Gold  &  S.  Min. 
Co.  143  U.  S.  394,  36  L.  ed.  201,  12 
Sup.  Ct.  Rep.  543,  17  Mor.  Min.  Rep. 
436. 

Before  the  court  can  decide  against  us 
as  to  any  of  our  contentions  as  to  the 
effect  to  be  given  to  any  Federal  statute, 
it  must  construe  such  statutes,  and  in 
doing  so  must  determine  a  Federal  ques- 
tion. 

Pacific  Electric  R.  Co.  v.  Los  Angeles, 
194  U.  S.  112,  48  L.  ed.  896,  24  Sup.  Ct. 
Rep.  586;  Siler  v.  Louisville  &  N.  R.  Co. 
213  U.  S.  175,  53  L.  ed.  753,  29  Sup.  Ct. 
Rep.  451;  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  227  U.  S.  278,  57  L.  ed.  510, 
33  Sup.  Ct.  Rep.  312;  Hamilton  Gaslight 
&  Coke  Co.  V.  Hamilton,  146  U.  S.  258, 
36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90;  Ray- 
mond V.  Chicago  Union  Traction  Co.  207 
U.  S.  20,  52  L.  ed.  78,  28  Sup.  Ct.  Rep. 
7, 12  Ann.  Cas.  757 ;  Williamson  v.  United 
States,  207  U.  S.  425,  52  L.  ed.  278,  28 
Sup.  Ct.  Rep.  163;  People's  Sav.  Bank 
V.  Layman,  134  Fed.  635;  Michigan  R. 
Tax  Cases,  138  Fed.  223;  Horner  v. 
United  States,  143  U.  S.  570,  36  L.  ed. 
266,  12  Sup.  Ct.  Rep.  522;  Penn  Mut. 
L.  Ins.  Co.  V.  Austin,  168  U.  S.  685,  42 
L.  ed.  626,  18  Sup.  Ct.  Rep.  223. 

If  the  case  is  one  which,  in  any  aspect 
it  may  assume,  will  necessarily  involve 
the  decision  of  a  Federal  question,  it  is 
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one  which  in  fact  arises  under  the  laws 
of  the  United  States,  although  such  Fed- 
eral question  may  not  be  decided. 

OslK>m  V.  Bank  of  United  States,  9 
Wheat.  740,  6  L.  ed.  204;  St.  Paul,  M.  & 
M.  R.  Co.  V.  St.  Paul  &  N.  P.  R.  Co.  15 
C.  C.  A.  167,  32  U.  S.  App.  372,  68  Fed. 
2;  Home  Teleph.  &  Teieg,  Co.  v.  Los 
Angeles,  227  U.  S.  278,  57  L.  ed.  510,  33 
Sup.  Ct.  Rep.  312;  Siler  v.  Louisville  A 
N.  R.  Co.  213  U.  S.  175,  53  L.  ed.  753, 
29  Sup.  Ct.  Rep.  451 ;  Nashville  v.  Cooper, 
6  Wall.  247,  18  L.  ed.  851 ;  New  Orleans, 
M.  &  T.  R.  Co.  V.  Mississippi,  102  U.  S. 
135,  26  L.  ed.  96;  Tennessee  v.  Davis,  100 
U.  S.  257,  25  L.  ed.  648;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Davis,  132  Fed.  629; 
Williamson  v.  United  States,  207  U.  S. 
425,  52  L.  ed.  278,  28  Sup.  Ct  Rep.  163. 

Under  the  statutes  of  Montana  a  suit 
may  be  maintained  to  remove  a  cloud  from 
title. 

Castro  V.  Barry,  79  Cal.  443,  21  Pac 
946;  Nelson  v.  Great  Northern  R.  Co.  28 
Mont.  297,  72  Pac.  642;  Hicks  v.  Rupp, 
49  Mont.  40, 140  Pac.  97 ;  Merk  v.  Bowery 
Min.  Co.  31  Mont.  298,  78  Pac  519. 

Certificates  of  lode  locations,  under  the 
Montana  law,  are  such  instruments  as 
will  support  a  suit  for  their  removal  aa 
clouds  upon  title. 

3  Lindley,  Mines,  3d  ed.  §  773;  Stokes 
V.  Houghton,  16  App.  Div.  381,  45  N.  Y. 
Supp.  21;  Pixley  v.  Huggins,  15  Cal.  128; 
32  Cyc  1314,  1319-1321;  Moore  v.  Mc 
Guire,  205  U.  S.  214,  51  L.  ed.  776,  27 
Sup.  Ct.  Rep.  483;  Cheesman  v.  Shrc^ve, 
40  Fed.  787,  17  Mor.  Min.  Reo.  260; 
Cheesman  v.  Hart,  42  Fed.  98,  16  Mor. 
Min.  Rep.  263;  Vogel  v.  Warsing,  77  C. 

C.  A.  199, 146  Fed.  949 ;  Thomas  v.  South 
Butte  Min.  Co.  128  C.  C.  A.  33,  211  Fed. 
105;  Acord  v.  Western  Pocahontas  Corp. 
156  Fed.  989;  Hicks  v.  Rupp,  49  Mont. 
40, 140  Pac  97 ;  Sheete  v.  Prosser,  16  N. 

D.  180, 112  N.  W.  72. 

Mr.  Thomas  J.  Walsh  submitted  the 
cause  for  appellees : 

The  adjudications  are  uniform  that 
under  a  statute  in  substance  like  that  of 
Montana  (Mont.  Rev.  Codes  1907,  § 
6830),  and  in  the  Federal  court,  in  which 
it  may  be  invoked  as  well  as  in  the  state 
court,  it  is  enough  to  aver  in  general 
terms  the  title  of  the  plaintiff,  and  in 
equally  general  language  that  the  defend- 
ant asserts  some  title  adverse  to  him. 

Merk  v.  Bowery  Min.  Co.  31  Mont.  298, 
78  Pac.  519;  Pollock  Min.  &  Mill.  Co.  v. 
Davenport,  31  Mont.  452,  78  Pac.  768; 
Ely  V.  New  Mexico  &  A.  R.  Co.  129  U.  S. 
291,  32  L.  ed.  688,  9  Sup.  Ct.  Rep.  293. 

Such   a   pleading   warrants   a   decree 
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quieting  tbe  title  of  the  plaintiff  against 
any  claims  of  tlio  defendant  of  any  nature 
whatcveFi  enjoining  and  restraining  him 
from  asserting  any  claim  whatever  to  the 
premises,  and  adjudging  as  null  any  and 
ftll  instruments  purporting  to  show  title 
tn  him. 

15  Enc  •f  Forms,  205. 

In  order  to  call  the  national  court  into 
action  the  Federal  question  must  neces- 
sarily appear  from  the  plaintiff's  state- 
ment of  his  own  claim  in  the  bill. 

Taylor  v.  Anderson,  234  U.  S.  74,  58 
L.  ed.  1218,  34  Sup.  Ct.  Rep.  724;  Denver 
V.  New  York  Trust  Co.  229  U.  S.  123-133, 
57  L.  ed.  1101-1120,  33  Sup.  Ct.  Rep. 
G51;  Third  Street  &  Suburban  R.  Co.  v. 
Lewis,  173  U.  S.  457,  43  L.  ed.  766,  19 
Sup.  Ct.  Rep.  451. 

In  view  of  the  statute,  it  is  not  now 
necessary,  in  a  suit  to  quiet  title,  to  aver 
that  the  complainant's  title  has  been  set- 
tled in  an  action  at  law,  since  he  is  entitled 
to  maintain  the  proceeding,  whether  it 
has  or  has  not  been.  In  the  same  way  it 
is  not  necessary,  in  an  action  the  purpose 
of  which  is  to  clear  cloud  from  title,  to 
set  out  the  character  of  the  instrument 
in  order  that  the  court  may  see  whether, 
on  its  face,  it  purports  to  give  title,  or 
that  it  is  prima  facie  valid.  Equity  will 
"remove"  it,  whether  it  la  valid  on  its 
face  or  not. 

Clark  V.  Smith,  13  Pet.  195,  10  L.  ed. 
123;  Holland  v.  Challen,  110  U.  S.  15- 
23,  28  L.  ed.  52-55,  3  Sup.  Ct.  Rep. 
495;  Fox  v.  Williams,  92  Wis.  320,  66 
N.  W.  357;  Head  v.  Fordyce,  17  Cal. 
149,  12  Mor.  Min.  Rep.  470;  Maxon  v. 
Ayers,  28  Wis.  012;  Dean  v.  Madison,  9 
Wis.  402;  Reynolds  v.  First  Nat.  Bank, 
112  U.  S.  405,  28  L.  ed.  733,  5  Sup.  Ct. 
Rep.  213;  17  Enc.  PI.  &  Pr.  290. 

It  may  have  been  permissible  in  the 
appellants  to  plead  in  detail  as  they  did; 
it  was  not  necessary  for  them  to  do  so. 
It  was,  accordingly,  held  in  a  case  very 
like  this,  that  the  Federal  jurisdiction 
could  not  be  invoked  by  superfluous  aver- 
ments. 

California  Oil  &  Gas  Co.  ▼.  Miller,  96 
Fed.  12. 

Equity  will  not  interfere  to  remove  a 
cloud  on  title  where  the  invalidity  of  the 
instrument  or  claim  complained  of  ap- 
pears on  its  face;  where  extrinsic  facts 
roust  be  proved  for  tiie  purpose  of  estab- 
lishing its  validity;  or  where  the  party 
claiming  under  it  must,  in  order  to  recover 
thereon,  necessarily  offer  evidence  inevi- 
tably showing  its  invalidity  and  destroy- 
ing its  effect. 
32  Cvc.  1315;  Leiiman  v.  Roi)crrR,  80 

N.  Y.  232;  Scott  v.  Ondcrdonk,  14  N.  Y. 
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9,  67  Am.  Dec.  106;  2  Cooley,  Tan.  3d 
ed.  1451,  1452. 

A  suit  cannot  be  maintained  to  remove 
as  a  cloud  from  title  an  instrument  valid 
in  part  and  void  in  part. 

Latham  v.  Inman,  88  Ga.  505,  15  S.  E. 
8;  Prospect  Park  &  C.  I.  R.  Co.  v.  Morey, 
155  App.  Div.  347,  140  N.  Y.  Supp.  3S0. 

The  appellants  encounter  a  whole  lino 
of  decisions  by  this  court  before  they 
can  present  the  question  as  to  whether 
the  government  was  an  adversary  party 
in  the  suits  antecedent  to  patent. 

Clipper  Min.  Co.  v.  Eli  Min.  &  Land 
Co.  194  U.  S.  220-233,  48  L.  ed.  944- 
953,  24  Sup.  Ct.  Rep.  632;  Perego  v. 
Dodge,  J  63  U.  S.  160-168,  41  L.  ed.  113- 
118,  16  Sup.  Ct.  Rep.  971,  18  Mor.  Min. 
Rep.  364;  Butte  Land  &  Invest.  Co.  v. 
Mcrriman,  32  Mont.  402,  108  Am.  St. 
Rep.  590,  80  Pac.  675 ;  3  Lindley,  Mines, 
§  765,  p.  1869;  Mason  v.  Washington 
Butte  Min.  Co.  130  C.  C.  A.  426,  214 
Fed.  32;  Dennison  v.  United  States,  168 
U.  S.  341-249,  42  L.  ed.  453-456, 18  Sup. 
Ct.  Rep.  57;  Cromwell  v.  Sac  County, 
94  U.  S.  351,  24  L.  ed.  195;  2  Black, 
Judgnu  609;  p.  926. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  a  direct  appeal  under  §  238, 
Judicial  Code  [36  Stat,  at  L.  1157,  chap. 
231,  Comp.  Stat.  1916,  §  1215],  from  a 
decree  dismissing  a  suit  in  equity  for  want 
of  jurisdiction,  the  question  for  decision 
now  being  whether  the  case  presented  by 
the  bill  is  one  arising  under  the  laws  of 
the  United  States. 

With  considerable  detail  the  bill  alleges 
that  the  plaintiffs  are  the  owners  of  a 
placer  mining  claim  in  Montana  for  which 
a  United  States  patent  was  issued  to  their 
predecessors  in  interest  in  1895;  that  they 
and  their  predecessors  have  been  tlie 
owners  and  in  actual  possession  for  more 
than  twenty  years;  that  at  the  time  of  the 
application  for  the  patent  no  mineral- 
bearing  vein  or  lode  was  known  to  exist 
within  the  boundaries  of  this  placer  claim ; 
that  prior  to  its  location  two  lode  loca- 
tions were  made  or  attempted  to  be 
made,  covering  part  of  it,  and  while 
the  application  for  the  patent  was 
pending  the  lode  claimants  conformed 
to  the  mining  laws  of  the  United 
States  by  filing  adverse  claims  in  the 
loenl  land  office  and  bringing  suits  to 
establish  them  in  a  court  of  competent 
jurisdiction;  that  the  placer  claimants  pre- 
vailed in  those  suits  and  certified  copies 
of  the  judgments  were  duly  filed  in  the 
local  land  ofiice;  that  further  proceedings 

were  then  had  in  the  Land  Department, 
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resnltiiig  in  the  issue  of  a  patent  to  the 
placer  claimants  according  to  those  judg- 
ments; and  that  under  the  mining  laws 
this  passed  to  the  plaintiffs*  predecessors 
a  full  title  to  all  land  and  M  minerals 
within  the  boundaries  of  the  placer  claim. 

The  bill  further  alleges  that,  notwith- 
standing the  [488]  absence  of  any  known 
vein  or  lode  within  the  boundaries  of  the 
placer  claim  at  the  time  of  the  application 
for  the  patent,  notwithstanding  the  judg- 
ments in  favor  of  the  placer  claimants  in 
the  two  adverse  suits,  and  nolwiliisi end- 
ing the  issue  of  the  patent,  several  persons 
claim  to  have  made  lode  locations  at  dif- 
ferent times  from  1900  to  1913  upon  part 
of  the  placer  claim, — the  pai't  covered  by 
the  two  earlier  lode  locations  which  were 
unsuccessfully    asserted    in    the    adverse 
suits, — and  have  caused  certiticates  of  the 
location  of  these  later  lode  claims  to  be 
recorded  in  the  office  of  the  clerk  of  the 
county  wherein  the  land  lies;  that  these 
certificates  contain  declarations  and  re- 
citals tending  to  support  the  lode  claims 
to  which  they  refer, — ^there  are  nine, — 
and  give  the  length  of  each  claim  as  1,500 
feet  and  its  width  as  600  feet;  that  these 
lode  claims  and  the  certificates  were  made 
upon  the  mistaken  theory  that,  under  the 
mining  laws,  the  placer  patent  is  wholly 
invalid  as  to  the  ground  covered  by  the 
two  earlier  lode  claims,  and,  if  this  be  not 
so,  that  the  ground  in  controversy  was 
known  at  the  time  of  the  application  for 
the  patent  to  contain  valualile  mineral- 
bearing   veins   or    lodes,   and    therefore, 
under  the  mining  laws,  was  excepted  from 
the  patent  and  remained  subject  to  loca- 
tion as  lode  claims;  that,  even  if  there 
were  known  mineral-bearing  veins  or  lodes 
within  the  placer  claim  at  the  time  of  the 
application  for  the  patent,  no  subsctiucnt 
location  of  any  such  vein  or  lode  could 
be  made,  under  the  mining  laws,  to  em- 
brace more  than  25  feet  of  the  surface  on 
each  side  of  it;  that  the  defendants  are 
claiming  the  ground  in  controversy  under 
the  later  lode  claims  and  the  certificates 
before  described ;  that  for  the  reasons  in- 
dicated these  locations  and  certificates  are 
invalid  and  the  certificates,  as  recorded, 
constitute  clouds  upon  the  plaintiffs  title 
and  reduce  its  market  value;   and  that 
^be  determination  of  the  plaintiffs'  rights 
requires  a  construction  of  the  minin<]^  laws 
under  which  the  proceedings  resulting  in 
the  patent  were  had,  [489]  and  a  de- 
cision of  what,  according  to  those  laws, 
passed  by  the  patent,  and  what,  if  any- 
thing, was  excepted  and  remained  open  to 
location. 

There  is  also  an  allegation  that  the  suit 
is  one  arising  under  the  laws  of  the  United 
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States,  and  the  matter  in  dispute  ezoeedsy 
exclusive  of  interests  and  costs,  the  sum  or 
value  of  $3,000,  but  there  is  no  all^ation 
of  diverse  citizenship.  The  prayer  is  that 
the  cloud  caused  by  the  recording  of  the 
certificates  of  location  be  removed  and  the 
title  of  the  plaintiffs  quieted. 

It  is  conceded  that  the  plaintiffs,  being 
in  possession,  have  no  remedy  at  law,  and 
that  their  remedy,  if  any,  is  in  equity. 
Our  concern  is  not  with  this,  but  with  the 
question  whether  the  case  is  one  arising 
under  the  laws  of  the  United  States.    A 
case  does  so  arise  where  an  appropriate 
statement  of  the  plaintiffs  cause  of  action, 
unaided  by  any  anticipation  or  avoidance 
of  defenses,  ^scloses  that  it  really  and 
substantially  involves  a  dispute  or  con- 
troversy respecting  the  validity,  construc- 
tion, or  effect  of  a  law  of  Congress.    Bos- 
ton &  M.  Consol.  Copper  &  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  188  U. 
S.  632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep. 
434;  Shulthis  v.  McDougal,  225  U.  S.  561, 
569, 56  L.  ed.  1205, 1210,  32  Sup.  Ct.  Rep. 
704;  Denver  v.  New  York  Trust  Co.  229 
U.  S.  123,  133,  57  L.  ed.  1101,  1120,  33 
Sup.  Ct.  Rep.  657;  Tavlor  v.  Anderson, 
234  U.  S.  74,  58  L.  ed.  1218,  34  Sup.  Ct. 
Rep.  724.    Assuming  that  the  allegations 
of  the  bill   concerning  the  nature   and 
validity  of  the  plaintiffs'  title  and  the 
existence,  invalidity,  and  recording  of  the 
defendants'  certificates  of  location  con- 
stitute a  part  of  the  plaintiffs'  cause  of 
action,  it  is  plain  that  a  controversy  re- 
spec^ting  the  construction  and  effect  of  the 
mining  laws  is  involved  and  is  sufficiently 
real   and  substantial   to   bring  the  case 
within    the   jurisdiction    of   the   district 
court.    This  is  practically  conceded  in  the 
brief  for  the  defendants  which  says :  "The 
controversy    arises    by    reason    of    the 
peculiar  provisions  of  the  law  (Rev.  Stat. 
§  2333,  Comp.  Stat.  1916,  §  4632)  under 
which  one  is  permitted  to  enter  upon  lands 
patented  as  a  placer  claim  and  to  locate 
within  such  claim  a  lode  or  lodes  known 
to  exist  at  the  time  of  filing  the  [490] 
application  for  the  placer  patent."    But 
it  is  insisted  that  the  allegations  concern- 
ing the  existence,  invalidity,  and  record- 
ing of  the  defendants'  certificates  of  loca- 
tion form  no  part  of  the  plaintiffs'  cause 
of  action,  and  so,  for  present  purposes, 
must  be  disregarded.    To  this  we  cannot 
assent. 

In  both  form  and  substance  the  bill  ia 
one  to  remove  a  particular  cloud  from  the 
l^laintiffs'  title, — ^as  much  so  as  if  the  par- 
pose  were  to  have  a  tax  deed,  a  lease,  or  a 
mortgage  adjudged  invalid  and  canceled. 
It  hardly  requires  stnlcnient  that  in  such 
cases  the  facts  showing  the  plaintiff's  title 
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and  tbe  existence  and  invalidity  of  the 
instrument  or  record  sought  to  be  elim- 
inated as  a  cloud  upon  tlie  title  are 
essential  parts  of  the  plaintiffs  cause  of 
action.  Full  recognition  of  this  is  found 
in  the  decisions  of  this  and  other  courts. 
Wilson  Cypress  Co.  v.  Del  Pozo  y  Marcos, 
236  U.  S.  635,  643,  644,  59  L.  ed.  758, 
761,  766,  35  Sup.  Ct.  Rep.  446 ;  Lancaster 
T.  Kathleen  Oil  Co.  241  U.  S.  551,  554, 
^5,  60  L.  cd.  1161,  1165,  1166,  36  Sup. 
•Ct.  Kep.  711 ;  Walton  v.  Perkins,  28  Minn. 
413, 10  N.  W.  424;  Wals  v.  Grosvenor,  31 
Wis.  681;  Teal  v.  Collins,  9  Or.  89;  Sheets 
V.  Prosser,  16  N.  D.  180,  183,  112  N.  W. 


r2. 


If  we  turn  to  the  statutes  and  decisions 
in  Montana  relating  to  the  right  to  main- 
tain such  suits,  we  find  that  the  same  rule 
is  recognized  there.  Two  statutes  may  be 
noticed.  Both  were  copied  from  the  laws 
of  California  and  are  found  in  the  Mon- 
tana Codes  of  1907.  One,  §  6115.  pro- 
vides for  the  cancelation  of  an  instrument, 
apparently  valid,  but  actually  invalid, 
where  there  is  reason  to  apprehend  that, 
if  not  canceled,  it  may  prove  injurious 
to  the  plaintiff.  The  other,  §  6870,  per- 
mits a  suit  to  quiet  title  against  an  adverse 
elaimant  in  the  absence  of  conditions 
which  formerly  were  deemed  essential.  In 
California  suits  under  the  former  are  re- 
ferred to  as  suits  to  remove  elouds  from 
title,  while  those  under  the  latter  are 
called  suits  to  quiet  title.  The  two  sec- 
tions are  there  regarded  as  different  in 
both  substance  and  purpose, — the  former 
as  putting  in  statutory  form  and  preserv- 
ing "an  old  and  well-settled  rule  of 
equity,"  and  the  latter  as  greatly  [491] 
liberalizing  and  enlarging  another  old 
rule.  Of  the  former,  it  is  said  that  it  "is 
aimed  at  a  particular  instrument,  or  piece 
of  evidence,  which  is  dangerous  to  the 
plaintiff's  rights,"  and  that  "thore  can  be 
no  question  but  that  the  facts  which  show 
the  apparent  validity  of  the  instrument 
which  is  said  to  constitute  the  cloud,  and 
also  the  facts  showing  its  invalidity,  ought 
to  be  stated."  Castro  v.  Barry,  79  Cal. 
443,  21  Pac.  946;  Hibernia  Sav.  &  L. 
Soc.  V.  Ordway,  38  Cal.  679.  The  su- 
preme court  of  Montana  follows  the  Cali- 
fornia decisions,  quotes  approvingly  from 
them,  and  holds  in  respect  of  suits  to  re- 
move clouds  from  title  that  "the  com- 
plaint must  disclose  the  facts  neces- 
sary to  sliow  that,  but  for  the  interposition 
of  the  court,  the  plaintiff  may  suffer 
injury."  Hicks  v.  Rupp,  49  Mont.  40, 
44,  46, 140  Pac.  97 ;  ]Merk  v.  Bowery  Min. 
Co.  31  Mont.  298,  309,  78  Pac.  519. 

Thus,  whether  we  api>ly  the  general  rule 

or  the  Montana  rule,  it  is  manifest  that 
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the  allegations  of  the  bill  which  it  is  in- 
sisted must  be  disregarded  are  material 
parts  of  the  plaintiffs'  cause  of  action; 
that  is  to  sa}*,  they  are  important  elements 
of  the  asserted  right  to  have  the  record- 
ing of  the  certificates  canceled  as  a  eloud 
upon  the  title. 

Recorded  certificates  of  location  con- 
stitute the  first  muniment  of  the  locator's 
paper  title  (Lindley  on  Mines,  3d  ed.  § 
379) ;  and  when  verified,  as  in  the  case 
here,  are,  in  Montana,  made  prima  facie 
evidence  of  all  facts  properly  recited  in 
them.  Codes  1907,  §§  2284,  2285.  So, 
when  they  are  apparently  valid,  but,  under 
the  mining  laws,  are  actually  invalid,  as 
is  asserted  here,  they  may  becloud  the 
title  injuriously. 

We  are  accordingly  of  opinion  that  the 
bill  states  a  case  arising  under  the  min- 
ing laws  of  the  United  States,  and  of 
wMch  the  District  Court  is  given  juris- 
diction. 

Decree  reversed. 


f4»2]  SANTA  FE  PACIFIC  RAILHOAD 
COMPANY,  Appt., 

V. 

FRANKLIN  K.  LANE,  Secretary  of  the  In- 
terior. 

(See  8.  S.  Reporter's  cd.  402-498.) 

Constltntlonal  law  —  vested  rights  — 
dne  process  of  law  —  railway  land 
grant  —  Imposing  cost  of  survey  on 
grantee. 

1.  Vested  rights  of  the  grantee  under 
the  Railway  Land  Grant  Act  of  July  27, 
1806  (H  Stat,  at  L.  202,  chap.  278),  which 

Note. — As  to  what  constitutes  due 
process  of  law,  gen  orally-  .see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.H.A.  6')5;  Re  Gannon, 
5  L.R.A.  359;  Uiman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  impairment  of  vested  rights — see 
note  to  Fletcher  v.  Peck,  3  L.  ed.  U.  S. 
162. 

On  land  grants  to  railroads,  generally 
— see  note  to  Kansns  P.  R.  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 

On  power  of  courts  to  enforce  minis- 
terial duties  of  heads  of  departments — 
see  note  to  Cooke  v.  Iverson,  52  L.R.A. 
(N.S.)  43:J. 

As  to  when  injunction  to  restrain  acts 
of  public  officers  will  be  granted — see 
note  to  I^tississippi  v.  Johnson,  18  L.  ed. 
U.  S.  437. 
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ttprcsslj  stated  that  such  act  was  subject  1 
to  addition,  alteration,  amendment,  or  re-  j 
peal  by  Congress,  regard  being  had  for  the 
rights  of  the  grantee,  were  not  infringed, 
eontrary  to  the  due  process  of  law  clause 
of  U.  S.  Const.  6th  Amend.,  bj  the  enact- 
ment by  Congress,  while  the  grantee  was  in 
default,   of  the  provisions  of   the  Act  of 
July  31,  1870    (10  SUt.  at  L.   121,  chap. 
246,  Comp.  Stat.  1016,  §  4882),  requiring 
the  grantee  railway  company  and  similar 
grantees  to  pay  for  the  survey  of  the  grant- 
ed lands,  and  directing  that  this  be  done 
in  advance  of  the  issue  of  the  patents. 
I  For  other  cases,  see  Constltntlonsl  Law,  IV. 

b.  4;  IV.  e:  Pabllc  Lands,  I.  c,  2,  h,  in  Dl- 

irest  Sap.  Ct.  1008.1 

Public  lauds  —  railway  land  ^ant  — 
cost  of  surrey. 

2.  The  departmental  construction  of  the 
provisions  of  the  Act  of  July  31,  1876  (10 
»Stat.  at  L.  121,  chap.  246,  Comp.  Stat.  1010, 
§  4882),  requiring  the  grantee  in  a  railway 
land  grant  to  pay  for  the  survey  of  the 
grant^  lands  m  advance  of  the  issue  of 
the  patents,  as  charging  the  grantees  with 
the  cost  of  surveying  the  granted  lands 
only,  and  not  with  the  entire  cost  of  the 
survey  of  a  township  in  which  the  grantee 
is  entitled  to  a  part  of  the  lands  only,  was, 
in  effect,  incorporated  into  the  Act  of  June 
26,  1010  (36  SUt.  at  L.  834,  chap.  400, 
Comp.  Stat.  1016,  §  4014),  in  which  Con- 
gress, with  undoubted  knowledge  of  that 
construction,  chose  to  leave  the  terms  of 
the  former  provision  undisturbed  save  as 
the  time  of  payment  was  advanced  by  re- 
quiring a  deposit  of  the  cost  in  advance  of 
the  survey. 

[For  other  cases,  see  Public  Lands,  I.  c,  2,  h. 
In  Digest  Sup.  Ct.  1008.1 

Injunction  —  against  unauthorized  de- 
mand by  official  —  adequate  remedy 
at  law. 

3.  The  insistence  upon  or  the  giving  ef- 
fect to  the  unauthorized  demand  by  the 
Secretary  of  the  Interior,  made  under  the 
Act  of  June  25,  1910  (36  Stat,  at  L.  834, 
chap.  406,  Comp.  Stat.  1016,  §  4014),  that 
the  grantee  in  a  railway  land  grant,  with- 
in ninety  days  of  the  demand,  make  an  ad- 
vance deposit  of  the  entire  cost  of  survey- 
ing a  township  within  the  primary  limits  of 
the  grant,  in  which  the  grantee  was  en- 
titled to  the  odd-numbered  sections  only, 
may  be  enjoined  in  equity,  where  there  arc 
millions  of  acres  of  unsurveyed  lands  with- 
in the  primary  limits  of  such  grant,  and 
the  railway  company  is  entitled  to  many 
of  the  odd-numbered  sections  within  the 
unsurveyed  areas,  and  where  the  statute 
contemplates  that  when  a  demand  there- 
under IS  not  complied  with  the  rights  of 
the  grantee  in  the  granted  lands  specified  in 
the  demand  "shall  cease  and  forfeit"  to  the 
United  States,  and  the  Secretary  of  the 
Interior  shall  notify  the  Attorney  General 
in  order  that  the  latter  may  begin  "proceed- 
ings to  declare  the  forfeiture"  and  to  re- 
store the  lands  to  the  public  domain.  The 
plaintiff  was  not  required,  in  order  to  test 
the  validity  of  the  demand,  to  permit  the 
ninety  days  to  pass  and  to  rely  entirely 
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upon    defending    such    suit    as    might    be 
brought  by  the  Attorney  General. 
[For  other  cases,  see  Injtinctlou,  I.  ],  in  Di- 
gest Sup.  Ct  1008.] 

Tender  —  cost  of  survey  —  by  grantee 
in  railway  land  grant  —  adequacy. 
4«  Tender  by  the  };i*antoe  in  a  railway 
land  grant  of  one  half  the  amount  demand- 
ed by  the  Secretary  of  the  Interior  as  an 
advance  deposit  under  the  Act  of  June  25, 
1010  (36  Stat,  at  L.  834,  chap.  406,  Comp. 
Stat.  1016,  §  4014),  to  cover  the  entire  esti- 
mated cost  of  surveying  a  township  in 
which  the  grantee  was  entitled  to  tlie  odd- 
numbered  sections  only,  was  adequate,  the 
statute  charging  the  grantee  with  the  coat 
of  the  survey  of  the  granted  lands  only, 
which  could  not,  at  most,  be  more  than 
half  the  acreage  in  the  township. 
[For  other  cases,  see  Tender,  in  Digest  Sup. 
Ct.  1008.] 

[No.  170.] 

Argued  April  18,.  1017.     Decided  June  11, 
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APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  aflfirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  dismissing 
the  bill  in  a  suit  to  enjoin  the  Sei'retary 
of  the  Interior  from  insisting  upon  or 
giving  effect  to  a  demand  that  the  gran- 
tee in  a  railway  land  grant  make  an  ad- 
vance deposit  to  cover  the  entire  esti- 
mated cost  of  surveying  a  township  in 
which  the  grantee  was  entitled  only  to  the 
odd-numbered  sections.    Reversed. 

See  same  case  below,  43  App.  D.  C. 
497. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  Britton  arpiod  the 
cause,  and,  with  Me.s.srs.  Evans  Brown 
and  Francis  W.  Clements,  filed  a  brief 
for  appellant: 

This  grant  was  not  only  a  grant  and 
a  law,  but  a  contract,  under  which  the 
railroad  company  undertook  to  construct 
a  railroad,  and,  in  consideration  of  such 
construction,  it  earned  and  was  to  receive 
patents  for  the  odd-numbered  sections  op- 
po.<;ite  such  constructed  road,  and  within 
the  lateral  limits  fixed  by  the  act. 

Burke  v.  Southern  P.  R.  Co.  23 1  U.  S. 
669-679,  58  L.  ed.  1527-1544,  34  Sup.  Ct. 
Rep.  907;  United  States  v.  Grand  Rapids 
&  I.  R.  Co.  154  Fed.  131. 

Wlien  the  United  States  makes  a  con- 
tract it  is  bound  by  the  same  laws  which 
control  the  individual;  and  if,  as  between 
two  individuals,  the  contract  represented 
by  the  Act  of  July  27,  1866,  could  not 
be  changed  by  one  of  the  contracting  par- 
ties, such  construction  applies  with  full 
forre  to  the  United  States. 
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Deming's  Case,  1  Ct.  CI.  190;  3  Alex- 
ander Hamilton's  Works,  518;  Chicago  & 
N.  R.  Co.  y.  United  States,  104  U.  S. 
680-684,  26  L.  ed.  891,  892. 

To  attempt  to  attach  a  new  condition 
after  the  fall  performance  on  the  part 
of  the  transferees  would  amount  to  an 
impairment  of  a  contract,  which  should 
not  he  imputed  to  Congress. 

United  SUtes  v.  Qrand  Rapids  *  L  R. 
Co.  supra. 

A  court  of  equity  should  assume  juris- 
diction to  prevent  the  enforcement  of  a 
penalty  or  forfeiture,  especially  where  the 
daim  of  the  government  rests  upon  an 
ambignous  statute,  and  where  its  daim 
may  be  readily  compensated  by  a  pro- 
vision in  the  decree  requiring  the  com- 
pany, as  a  condition  to  its  right  to  relief, 
to  pay  the  amount  demanded,  if  it  be 
found  to  be  just,  and  if  it  be  found  that 
the  company  was  mistaken  in  its  con- 
struction or  interpretation  of  the  law. 

Sanders  t.  Pope,  12  Yes.  Jr.  282,  33 
Eng.  Reprint,  108. 

The  suit  is  one  to  remove  a  doud  upon 

SlaintifTs  title  for  which  the  defense  at 
kw  would  be  inadequate. 

Garfidd  v.  United  States,  211  U.  S. 
249-262,  63  L.  ed.  168-174,  29  Sup.  Ct. 
Rep.  62;  Lane  v.  Watts,  234  U.  S.  526, 
58  L.  ed.  1451,  34  Sup.  Ct.  Rep.  965. 

The  right  to  sue  for  the  recovery  of 
money  paid  is  an  ineffective  and  inade- 
quate remedy  of  doubtful  results. 

Qaarr,  S.  &  Co.  t.  Shannon,  223  U.  S. 
468,  472,  473,  56  L.  ed.  510,  512,  513,  32 
Sup.  Ct  Rep.  236;  Southern  R.  Co.  v. 
King,  217  U.  6.  524,  534,  54  L.  ed.  868, 
871,  30  Sup.  Ct  Rep.  594;  Union  P.  R. 
Co.  V.  Dodge  County,  98  U.  S.  541,  25 
L.  ed.  196;  Little  v.  Bowers,  134  U.  S. 
554,  33  L.  ed.  1019, 10  Sup.  Ct  Rep.  620. 

Assistant  Attorney  General  Kearfnl 
argued  the  cause  and  filed  a  brief  for  ap- 
pellee: 

The  requirement  of  the  Act  of  1866, 
that  the  President  shall  cause  the  lands 
to  be  surveyed,  does  not  amount  to  an 
exemption  of  the  company  from  the  pay- 
ment of  the  cost  of  survey  within  the 
exception  of  the  Act  of  1876,  and  there- 
fore without  the  operation  of  the  Act  of 
1910. 

United  States  ▼.  Montana  Lumber  ft 

Mfg.  Co.  196  U.  S.  573,  577,  49  L.  ed. 

604,  C05,  25  Sup.  Ct  Rep.  367;  Atlantic 

ft  P.  R.  Co.  V.  Mingus,  165  U.  S.  413, 

441,  41  L.  ed.  770,  781, 17  Sup.  Ct  Rep. 

348;  Northern  P.  R.  Co.  t.  Traill  County 

(Northern  P.  R.  Co.  v.  Rockne)  115  U. 

S.  600,  609,  29  L.  ed.  477,  479,  6  Sup. 

Ct  Rep.  201;  Kansas  P-  R.  Co.  v.  Pros- 
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cott,  16  WaU.  603,  607,  21  L.  ed.  373, 
374;  New  Orleans  P.  R.  Co.  v.  United 
States,  124  U.  S.  124,  128,  31  L.  ed.  383, 
1 385,  8  Sup.  Ct  Rep.  417. 

On  July  31, 1876,  whai  the  act  requir- 
ing payment  by  the  company  of  the  cost 
of  survey  was  passed,  the  ^antee  com- 
pany had  broken  every  condition  of  Ui^ 
grant,  to  the  point  of  abandonment  of 
the  work.  For  five  years  it  had  been 
wholly  inactive  and  hopelessly  ddinquent. 
In  1876  none  of  the  lands  embraced  in 
the  grant  had  been  earned  under  Uie  terms 
of  &e  contract;  certainly  not  those  now 
in  question,  lying  in  Arizona,  and  this 
additional  requirement,  if  such  it  may  be 
callecL  fell  justly  within  the  power  re- 
served to  Congress  in  the  grantmg  act  to 
add  to,  alter,  amend,  or  repetl  that  aet 

Atlantic  ft  P.  R.  Co.  v.  Mingus,  165  U. 
S.  413,  441,  442,  41  L.  ed.  770,  781,  17 
Sup.  Ct  Rep.  348. 

But,  independently  of  this  reserved 
power,  until  the  lands  were  earned,  and 
other  acts  that  the  law  demanded  that 
the  company  should  do  had  been  done,  it 
had  no  such  right  in  the  lands  as  would 
prevent  Congress  from  passing  a  reme- 
dial provision  so  eminently  just  as  the 
one  under  consideration. 

Northern  P.  R.  Co.  v.  Traill  CounU 
(Northern  P.  R.  Co.  v.  Rockne)  115  U.  8. 
600,  609,  29  L.  ed.  477,  479,  6  Sup.  Ct 
Rep.  201;  New  Orleans  P.  R.  Co.  ▼. 
United  States,  124  U.  S.  124,  129-131, 
31  L.  ed.  383,  385,  386,  8  Sup.  Ct  Rep. 
417;  Kansas  P.  R.  Co.  v.  Prescott,  16 
WaD.  603,  608,  21  L.  ed.  373,  374. 

Whether  the  Secretary's  construction 
of  the  law  was  right  or  wrong,  it  was 
none  the  less  a  decision  of  that  ofiScer, 
made  in  the  discharge  of  a  duty  imposed 
by  law  and  involving  the  exercise  of  judg- 
ment and  discretion,  which  he  cannot  be 
compelled  to  retract  or  modify. 

United  States  ex  rel.  Ness  v.  ^sher, 
223  U.  S.  683,  691,  692,  56  L.  ed.  610, 
612,  613,  32  Sup.  Ct  Rep.  356;  United 
States  ex  rd.  Riverside  Oil  Co.  t.  Hitch- 
cock, 190  U.  S.  316,  324,  47  U  ed.  1074, 
1078,  23  Sup.  Ct  Rep.  698. 

If  there  were  any  ambiguity  in  these 
statutes,  we  would  suggest  that  the  court 
should  fed  bound,  upon  familiar  prin- 
ciples, to  give  the  government  the  b^efit 
of  the  doubt.  Atlantic  ft  P.  R.  Co.  v. 
Mingus,  165  U.  S.  413,  429,  41  L.  ed. 
770,  777,  17  Sup.  Ct  Rep.  348.  For  the 
government,  by  virtue  of  its  right  to  re- 
cdve  the  money  for  this  survey  and  its 
lien  on  the  lands  for  this  payment  (An- 
keny  v.  Clark,  148  U.  S.  345,  357,  37  L. 
ed.  475,  479,  13  Sup.  Ct  Rep.  617),  is 
the  real  party  in  interest  (Naganab  v. 
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HitcLcock,  202  U.  S.  473,  475,  50  L.  ed. 
1U3,  1114,  26  Sup.  Ct.  Rep.  667). 

With  reference  to  the  contention  that 
this  decision  of  the  Secretary  is  at  vari- 
ance with  the  hitherto  unifonn  construc- 
tion of  the  Act  of  1910  by  his  Depart- 
ment, we  suggest  that  this  court  has  many 
times  declined  to  be  bound  by  such  de- 
partmental construction  where  the  statute 
in  question  was  free  from  ambiguity 
(Fairbank  v.  United  States,  181  U.  S. 
283,  310,  311,  45  L.  ed.  862,  873,  874,  21 
Sup.  Ct.  Rep.  648,  15  Am.  Crim.  Rep. 
135,  and  cases  cited),  and  that  the  Sec- 
retary of  the  Interior,  charged  with  the 
duty  to  exercise  his  independent  judg- 
ment, is  not  to  be  condemned  for  follow- 
ing that  example.  That  he  considered 
the  force  of  the  former  practice  is  to  be 
jiresumed,  since  it  was  called  to  his  at- 
tention by  the  appellant,  and  his  reversal 
of  it,  even  if  the  language  of  the  statute 
were  ambiguous,  was  just  as  much  an  ex- 
ercise of  judgment  and  discretion  com- 
mitted to  him  by  law  as  if  the  question 
had  been  one  of  first  impression.  Upon 
this  ground  the  court  declined  to  inter- 
fere with  an  act  of  the  Postmaster  Gen- 
eral, founded  upon  his  construction  of  a 
statute  contrary  to  that  which  had  ob- 
tained in  his  Department  for  more  tlian 
sixteen  years. 

Houghton  V.  Payne,  194  U.  S.  88,  98, 
99,  48  L.  ed.  888,  890,  891,  24  Sup.  Ct. 
Rep.  590. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  a  suit  to  enjoin  the  Secretary 
of  the  Interior  from  insisting  upon  or 
gi\ing  effect  to  a  demand  heretofore  made 
by  him  on  the  plaintiff  to  the  effect  that 
the  latter  make  an  advance  deposit,  un- 
der the  Act  of  June  25,  1910,  chapi  406, 
H\j  Stat,  at  L.  834,  Comp.  Stat.  1916,  § 
4914,  of  $5,500  to  cover  the  cost  of  sur- 
veying certain  lands  within  the  primary 
limits  of  the  land  grant  made  by  the  Act 
oe  July  27,  1866,  chap.  278,  14  Stat,  at 
li.  292,  to  the  Atlantic  &  Pacific  Rail- 
road Company,  to  whose  rights  the  plain- 
tiff has  succeeded.  The  court  of  first 
instance  refused  the  injunction  and 
dismissed  the  bill,  and  its  action  was 
affirmed.     43  App.  D.  C.  497. 

The  land  grant  was  made  in  aid  of  the 
construction  of  a  proposed  railroad  from 
Missouri  through  Arizona  to  the  Pacific 
ocean,  and  included,  subject  to  exceptions 
not  here  material,  every  alternate  odd- 
numbered  section  of  public  land  within 
defined  limits  on  either  side  of  the  road. 
(■494]  The  lands  along  the  proposed  road 
luiH  not  been  surveyed  at  the  date  of  tibe 
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grant,  but  the  President  was  to  cause 
them  to  be  surveyed  as  the  constractiofi 
proceeded;  and  as  each  25  miles  of  road 
was  completed  patents  were  to  be  lasaed 
for  the  granted  lands  lying  opposite  that 
section.  The  grant  was  made  upon  con- 
dition that  construction  be  commenced 
within  two  years  and  that  not  less  than 
50  miles  of  road  be  completed  during  each 
year  thereafter;  and  the  granting  act  was 
declared  to  be  subject  to  addition,  al- 
teration, amendment,  or  repeal  by  Con^ 
gress,  due  regard  being  had  for  the  rights 
of  the  grantee.  Although  expressly  con- 
templating that  the  granted  lands  should 
be  surveyed  along  with  the  other  lands 
on  each  side  of  the  road,  the  granting  act 
said  nothing  about  who  should  bear  the 
cost  of  the  survey.  At  first  the  grantee 
did  not  proceed  with  the  construction  at 
the  rate  prescribed  (Atlantic  &  P.  R.  Cp. 
V.  Mingus,  165  U.  S.  413,  442,  41  L.  ed. 
770,  781,  17  Sup.  Ct.  Rep.  348;  House 
Report  No.  193,  49  Cong.  1st  Sess.),  and 
during  the  continuance  of  this  default 
Congress  incorporated  in  the  Appropria- 
tion Act  of  July  31,  1876,  chap.  246,  19 
Stat,  at  L.  121,  Comp.  Stat.  1916,  §  4882, 
a  provision  requiring  the  grantee,  as  also 
other  similar  grantees,  to  pay  for  the  sur- 
vey of  the  granted  lands,  and  directing 
that  this  be  done  in  advance  of  the  issue 
of  the  patents.  This  provision,  it  is  con- 
tended, infringed  upon  the  vested  rights 
oC  the  grantee,  and  therefore  was  repug- 
nant to  the  due  process  of  law  clause  of 
the  5th  Amendment  to  the  Constitution. 
But,  in  view  of  the  grantee's  default  and 
the  reserved  power  to  add  to,  alter, 
amend,  or  repeal  the  granting  act,  the 
contention  must  be  held  untenable.  This 
necessity  follows  from  the  decisions  in 
Northern  P.  R.  Co.  v.  Traill  County 
(Northern  P.  R.  Co.  v.  Rockne)  115  U. 
S.  600,  29  L.  ed.  477,  6  Sup.  Ct.  Rep. 
201,  and  New  Orleans  P.  R.  Co.  v.  United 
States,  124  U.  S.  124,  31  L.  ed.  383,  8 
Sup.  Ct.  Rep.  417. 

Under  tbe  rectangular  system  of  sur- 
veying the  public  lands,  which  long  ha.s 
been  in  force,  they  are  divided  into  town- 
ships and  sections  bounded  by  north  and 
south  and  [495]  east  and  west  lines.  A 
township  consists  of  thirty-six  sections, 
— each  approximately  1  mile  square, — 
arranged  in  six  rows  and  progressively 
numbered  by  starting  with  the  northeast- 
erly one  and  proceeding  west  through  the 
upper  row,  then  east  through  the  second 
row,  and  then  alternately  west  and  east 
through  the  others.  Rev.  Stat.  §  2395, 
Comp.  Stat.  1916,  §  4803.  A  township 
has  the  same  number  of  odd-numbered 
sections   that   it   has   of   even-numbered 
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oneBy  and  the  two  are  so  arranged  that 
they  alternate  just  as  do  the  ilifTerent 
colored  squares  on  a  checker  hoard.  The 
only  lines  run  in  the  course  of  the  survey 
are  the  township  lines  and  the  exterior 
seetion  lines  and  the  only  monuments 
ere<!ted  or  placed  are  those  which  mark 
these  lines.  Every  section  line  is  a  bound- 
ary between  two  sections,  one  having  an 
odd  and  the  other  an  even  number.  A 
township  cannot  be  divided  until  its  ex- 
terior lines  are  established,  and  the  lines 
of  the  alternate  odd-numbered  sections 
cannot  be  established  without  at  the  same 
time  and  by  the  same  acts  establishing  the 
lines  of  the  even-numbered  sections.  In 
shorty  the  system  is  such  that  a  to^mship 
is  surveyed  as  a  unit. 

With  this  surveying  system  in  mind,  the 
officers  of  the  Land  Department  con- 
strued the  provision  of  1876  as  intended 
to  charge  the  grantee  with  the  cost  of 
surveying  the  granted  lands,  and  not  with 
the  cost  of  survepng  the  township.  A 
plan  for  dividing  the  cost  on  an  acreage 
basis  between  the  granted  and  the  un- 
granted  lands  was  accordingly  adopted. 
By  it,  if  the  granted  lands  constituted 
half  the  total  area,  as  they  would  where 
all  the  odd-numbered  sections  passed  un- 
der the  grant,  the  grantee  was  charged 
with  half  the  total  cost.  This  plan  was 
followed  imiforraly  as  to  all  the  land 
grants  coming  within  the  purview  of  that 
provision  up  to  the  passage  of  the  Act 
of  June  25,  1910.  supra.  Of  the  terms 
of  this  act  it  suffices  to  say  in  this  con- 
nection that  it  requires  the  cost  of  sur- 
veying the  ''lands  g^ranted''  to  be  deposit- 
ed within  ninety  [496]  days  after  a  de- 
mand by  the  Secretary  of  the  Interior 
specif3ring  the  amount  required  and  the 
lands  to  be  surveyed.  It  makes  no  other 
change  in  the  duty  or  obligation  of  the 
grantee.  In  other  words,  what  is  to  be 
paid  remains  the  same  as  before,  but  the 
time  for  payment  is  advanced.  Follow- 
ing this  act  the  officers  of  the  Land  De- 
partment adhered  to  the  view  that  the 
cost  to  be  paid  was  that  of  surveying  the 
granted  lands,  and  continued  to  divide 
the  cost  of  sun'eying  the  township  ac- 
cording to  the  plan  previously  adopted, 
save  as  a  different  course  was  pursued  in 
this  and  possibly  a  few  other  instances. 

The  demand  by  the  Secretary,  out  of 
which  this  suit  arose,  relates  to  the  survey 
of  four  townships  in  Arizona,  the  odd- 
numbered  sections  of  which  are  claimed 
by  the  plainti/f  under  the  grant  of  1866. 
The  amount  specified  in  the  demand  is  the 
estimated  cost  o{  surveying  these  town- 
Ill  Jj.  ed. 


ships,  and  not  a  proportional  part  of  the 
total  cost  corresponding  to  the  acreage  of 
the  granted  lands.  The  toTi^ships  lie  op- 
posite the  constructed  portion  of  the 
road,  and,  speaking  generally,  the  plain- 
tiff's right  to  the  odd-numbered  sections 
is  not  questioned;  indeed,  it  is  the  basis 
of  the  Secretary's  demand.  The  town- 
ships also  lie  within  the  limits  of  a 
forest  reserve,  but  this  does  not  affect 
the  plaintiffs  rights  under  the  grant, 
for  the  reserve  was  established  long  after 
the  road  was  constructed. 

The  construction  which  the  officers  of 
the  Land  Department  placed  upon  pro- 
vision of  1876,  if  not  the  only  permissible 
one,  was  obviously .  both  reasonable  and 
equitable.  Their  uniform  adherence  to  it 
for  over  thirty  years  prior  to  the  Act  of 
1910  gave  it  additional  force,  and  when 
Congress,  with  undoubted  knowledge  of 
what  had  been  done,  chose,  as  it  £d  in 
passing  that  act,  to  leave  the  terms  of  the 
former  provision  undisturbed,  save  as  the 
time  for  payment  was  advanced,  the  de- 
partmental construction  received  a  fur- 
ther sanction  which,  in  effect,  incorpo- 
rated it  into  the  statute.  Convincing  evi- 
dence [497]  that  Congress  took  the  same 
view  of  the  matter  as  did  the  officers  of 
the  Land  Department  is  afforded  by  the 
committee  reports  on  the  Act  of  1910, 
wherein  the  grantees  in  the  land  grants 
were  spoken  of  as  under  an  existing  duty 
''to  pay  one  half  the  cost  of  surveying  the 
lands  within  their  granted  limits,"  and  the 
Secretary  of  the  Interior  was  encouraged 
to  call  upon  Congress  "for  a  sufficient  ap- 
propriation, from  time  to  time,  to  cover 
the  government's  share  of  the  cost  of  tlic 
work  of  sur%'e3ring  as  it  progressed."  See 
Senate  Report  No.  609,  61st  Cong.  2d 
Sess.,  which  includes  the  House  Report. 
One  of  the  reports,  in  evident  explana- 
tion of  pronsions  in  the  act  intended  to 
hasten  such  surveys,  said : 

"It  is  deemed  wise  and  important  that 
these  lands  be  surveyed  as  promptly  as 
possible  for  various  reasons:  6rst,  that 
they  may  become  taxable  by  the  states 
and  communities;  second,  that  the  govern- 
ment may  dispose  of  its  lands  which  join 
the  railroad  lands,  and  in  order  that 
where  the  railroad  lands  occur  within  for- 
est reserves — ^about  3,000,000  acres  of  the 
unsurveyed  lands  being  in  reserves — ^the 
government  officials  may  be  able  to  deter* 
mine  the  boundaries  of  the  public  lands 
for  the  purpose  of  r^^nlating  and  con- 
trolling the  same,  selling  the  timber,  etc." 

We  conclude  that  the  provision  of  1876, 
as  supplemented  by  the  Act  of  1910,  gives 
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no  warrant  for  demanding  of  the  grantee 
in  a  land  grant  a  deposit  covering  the 
entire  cost  of  surveying  a  township, 
wherein  the  grantee  is  entitled  to  only  a 
part  of  the  lands,  and  that  in  making  such 
a  demand  of  the  plaintiff  the  defendant 
plainly  exceeded  his  authority.  Thus,  the 
demand  was  an  unauthorized  act,  done  un- 
der color  of  office,  and  the  defendant 
properly  may  be  enjoined  from  insisting 
upon  or  giving  effect  to  it,  unless  it  be 
that  there  is  an  absence  of  other  elements 
essential  to  granting  such  relief. 

We  think  the  other  elements  are  not 
wanting.  There  [498]  are  millions  of 
acres  of  unsurveyed  lands  within  the  pri- 
mary limits  of  the  un forfeited  portion  of 
the  grant  of  1866.  See  Senate  Report, 
supra.  The  plaintiff  is  entitled  to  many 
of  the  odd-numbered  sections  within  the 
unsurveyed  areas.  A  claim  such  as  is  evi- 
denced by  the  demand  made  by  the  de- 
fendant, unless  and  until  it  is  adjudged 
unauthorized,  will  cast  a  serious  cloud  up- 
on the  plaintiff's  rights  in  the  granted 
lands  remaining  unsurveyed  and  be  a 
source  of  serious  embarrassment  Be- 
sides, the  Act  of  1910  contemplates  that 
when  a  demand  thereunder  is  not  com- 
plied with  the  rights  of  the  grantee  in 
the  granted  lands  specified  in  the  demand 
"shall  cease  and  forfeit"  to  the  United 
States,  and  the  Secretary  shall  notify  the 
Attorney  General  in  order  that  the  latter 
may  begin  "proceedings  to  declare  the 
forfeiture''  and  to  restore  the  lands  to  the 
public  domain.  The  plaintiff  was  not  re- 
quired, in  order  to  test  the  validity  of  the 
demand,  to  permit  the  ninety  days  to  pass 
and  to  rely  entirely  upon  defending  such 
suit  as  might  be  brought  by  the  Attorney 
Oeneral.  On  the  contrary,  if  the  demand 
was  unlawful,  as  we  hold  it  was,  the 
plaintiff  was  entitled  to  sue  in  equity  to 
have  the  defendant  enjoined  from  insist- 
ing upon  or  giving  any  effect  to  it.  The 
hazard  uid  embarrassment  incident  to  any 
other  coarse  were  such  as  to  entitle  it  to 
act  promptly  and  affirmatively,  and  of 
course  there  w^as  no  remedy  at  law  that 
would  be  as  plain,  adequate,  and  complete 
as  a  suit  such  as  this  against  the  defend- 
ant. 

The  plaintiff  promptly  tendered  a  de- 
posit of  half  the  amount  demanded,  but 
the  tender  was  rejected.  As  the  granted 
lands  could  not,  at  most,  be  more  than 
half  the  acreage  in  the  townships,  and  the 
amount  demanded  was  what  was  required 
to  survey  the  entire  acreage,  the  tender 
was  adequate. 

Decree  reversed, 
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[4991  ROBERT  L.  GREENE,  Auditor, 
Sherman  Goodpaster,  Treasurer,  and 
James  P.  Lewis,  Secretary  of  State,  Con- 
stituting the  Board  of  Valuation  and  Ab- 
sessment  for  the  State  of  Kentucky,  et  aL, 
Appts., 

▼. 

LOUISVILLE    k    INTERURBAN     RAIL- 
ROAD COMPANY.    (No.  617.) 


ROBERT  L.  GREENE,  Auditor,  Sherman 
Goodpaster,  Treasurer,  and  James  P. 
Lewis,  Secretary  of  State,  Constituting 
the  fiioard  of  Valuation  and  Assessment 
for  the  State  of  Kentucky,  et  al.,  Appta., 

v. 

LOUISVILLE  RAILWAY  COMPANY, 

(No.  618.) 

(See  S.  C.  Reporter's  ed.  499-521.) 

Injunction  —  against  Illegal  taxation  — 

jurisdiction. 

1.  A  court  of  equity  has  jurisdiction  of 
suits  to  enjoin  action  looking  to  the  en- 
forcement of  taxes  upon  the  intangible  prop- 
erty of  public  service  corporations  assessed 
under  state  authority,  upon  the  ground  of 
discrimination  in  valuation  arising  out  of 
systematic  undervaluation  of  other  taxable 
property,  where  the  bills  assert  that  the 
unauthorized  illegal  valuation  constitutes 
a  cloud  and  a  lien  upon  the  plaintiflTs  prop- 
ertv,  and  that,  unless  restrained,  numerous 
and  vexatious  suits  will  be  instituted  to 
foreclose  such  lien,  togeth»*  with  civil,  pe- 
nal, or  criminal  proceedings  based  upon 
plaintiff's  supposed  delinquency  in  the  pay* 
ment  of  taxes. 
[For  other  cases,  see  lojunctlon,  I.  k.  In  Digest 

Sup.  Ct  1008.] 

Note. — On  injunction  to  restrain  col- 
lection of  illegal  taxes — see  notes  to  Odiin 
V.  Woodruff,  22  L.B. A.  699 ;  Dows  v.  Chi- 
cago, 20  L.  ed.  U.  S.  65 ;  and  Ogden  City 
V.  Armstrong,  42  L.  ed.  U.  S.  446. 

On  injunction  to  prevent  collection  of 
tax  on  excessive  assessment — see  notes  to 
Finney  County  v.  Bullard,  16  IaR.A. 
(N.S.)  807,  and  Bismarck  Water  Supply 
Co.  V.  Barnes,  L.R.A.1916A,  972. 

On  the  right  to  enjoin  acts  under  an 
unconstitutional  statute  as  affected  by 
other  remedies  in  case  such  actd  are  done 
— see  note  to  Harley  v.  lindemann,  8 
L.R.A.(N.S.)  124. 

As  to  when  an  action  against  officers 
is  deemed  to  be.  an  action  against  the  state 
— see  notes  to  Louisville  £  N.  It  Co.  v. 
Burr,  44  L.R.A.(N.S.)  189,  and  Sanders 
v.  Saxton,  1  L.R.A.(N.S.)  727. 

On  suits  against  the  state — see  notes  to 
Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842, 
and  Beers  v.  Arkansas,  15  L.  ed.  U.  S. 
991. 
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State  —  Imninnlty  from  suit  —  suit 
ac^alnst  state  olHcers  —  enjoining  il- 
legal taxes. 

2.  State  officers  charged  with  the  duty 
of  enforcing  the  tax  laws  of  the  state  may 
be  enjoined  bj  a  Federal  court  of  equity 
from  taking  steps  looking  to  the  enforce- 
ment of  state  and  local  taxes  upon  the  in- 
tangible property  of  a  public  service  cor- 
poration, assessed  under  state  authority, 
which  are  asserted  to  violate  the  Federal 
Constitution  because  of  a  discrimination  in 
the  valuation  of  the  property  upon  which 
the  taxes  are  based,  arising  out  of  systemat- 
ic undervaluation  of  other  taxable  prop- 
erty, although  the  state  laws  under  the 
sanction  of  which  the  officers  assumed  to  act 
in  making  the  assessment  do  not  contem- 
plate any  unlawful  discrimination. 
(For  other  cases,  see  States,  IX.  c,  2,  in  Direst 

Sup.  Ct.  1U08J 

Federal  courts  —  Jurisdiction  —  Feder- 
al questlou. 

3.  A  Federal  district  court  has  juris- 
diction, irresuective  of  the  citizenship  of 
the  parties,  of  the  controversy  presented  by 
bills  which  seek  to  enjoin  state  officers  from 
taking  steps  looking  to  the  enforcement  of 
state  and  local  taxes  upon  the  intangible 
property  of  a  public  service  corporation, 
assessed  under  state  authority,  upon  the 
ground  that  the  action  of  those  olliccrs  in 
making  the  assessments,  and  their  threat- 
ened action  in  respect  of  carrying  them  in- 
to eflfect,  constitute  action  bv  the  state 
which,  if  carried  out,  will  violate  U.  S. 
Const.  14th  Amend.,  as  denying  t^e  equal 
protection  of  the  laws. 

I  For  other  cases,  see  Courts,  V.  c,  2,  a.  In 
Digest  Sup.  Ct  1908.1  -•   -t  -t 

Federal  courts  —  jurisdiction  —  ques- 
tions not  all  Federal  —  appeal  —  ex- 
tending review  beyond  Federal  ques- 
tion. 

4.  The  jurisdiction  of  a  Federal  district 
eourt  in  a  suit  presenting  a  Federal  ques- 
tion, and  that  of  the  Federal  Supreme  Court 
•on  appeal,  extend.**  to  the  determination  of 
all  questions  involved  in  the  case,  includ- 
ing Questions  of  state  law,  irrespective  of 
the  dispo.sition  that  may  be  made  of  the 
Federal  question,  or  whether  it  be  found 

.necessary  to  decide  it  at  all. 
iCFor  other  cases,  see  Courts,  V.  c,  2,  a ;  Ap- 
peal and  Error,  VIU.  e,  in  Digest  Sup.  Ct 

It/US.  J 

'Taxes  —  uniformity  —  corporate  and  in- 
dividual property. 
6.  A  departure  from  the  requirement  of 
Ky.  Const.  §§  171,  174,  of  uniform  taxation 
in   proportion   to   value,   and   of   an   iden- 
tical rate  as  between  corporate  and  individ- 
ual property,  is  not  permitted  as  to  rail- 
way companies  by  the  provision  of  §  182, 
that  the  general  assembly  shall  provide  by 
law  "how  railroads  and  railroad  property 
shall   be   assessed   and   how   taxes   thereon 
shall  be  collected,"  but  the  latter  provision 
relates  merely  to  tlie  mode  of  assessment 
and  collection. 

[For  other  cases,  see  Tsixes,   I«  b.  in   Plfest 

Sup.  Ct.  1008.] 
61  £.  eA. 


Injunction  —  Illegal  taxation  »  un- 
equal assessment. 
6.  Discriminatory  taxation  contraven- 
ing the  express  requirements  of  a  state 
Constitution  is  not  beyond  redress  b^  in- 
junction in  the  Federal  courts,  their  juris- 
diction being  properly  invoked,  when  the 
discrimination  results  from  divergent  ac- 
tion by  different  assessing  boards  whose  as- 
sessments are  not  subject  to  any  process 


of  equalization  established  l^  the  state, 
and  where  the  diverse  results  are  the  out- 
come of  the  intentional,  systematic,  persis- 
tent undervaluation  by  one  body  of  oflicials, 
presumably  known  to  and  ignored  by  the 
other  body,  so  that  the  two  bodies  act  in 
effect  in  concert. 

[For  other  cases,  see  lajaaction,  I.  Ic,  in  Di- 
gest Sup.  Ct  1908.] 

Injunction  —   Illegal   taxation   —  un- 
equal as.sessment. 

7.  The  requirement  of  Ky.  Const.  §  172, 
that  all  property  "shall  be  assessed  for 
taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  volun- 
tary sale,"  will  not  prevent  injunctive  re- 
lief against  steps  looking  to  the  enforce- 
ment of  certain  state  and  local  so-called 
franchise  taxes,  based  upon  an  assessment 
of  the  intangible  property  of  a  public  serv- 
ice corporation  by  the  State  Board  of  Valua- 
tion and  Assessment  at  not  more  than  its 
fair  casli  value,  where  the  local  assessing 
oiBcers  charged  with  valuing  other  classes 
of  property  systematically  undervalue  such 
property,  since  to  apply  to  one  class  of 
property  the  standard  of  fair  cash  value, 
systematically  departed  from  with  respect 
to  other  classes  of  property,  would  frustrate 
the  principal  object  of  that  section,  which, 
in  view  of  the  provisions  of  §§  171  and 
174,  requiring  uniformity  of  taxation  in 
proportion  to  value,  and  an  identical 
rate  as  between  corporate  and  individual 
property,  must  be  deemed  to  be  equal 
taxation. 
[For  other  cases,  see  Injunction,  L  k;  Taxes, 

I.  b,  la  Digest  Sup.  Ct  1908.] 

Injunction  —  against  illegal  taxation  — 
remedy  at  law. 

8.  A  public  service  corporation  may  sue 
in  equity  to  restrain  state  oflScers  from  tak- 
ing steps  looking  to  the  enforcement  of  cer- 
tain state  and  local  so-called  franchise  taxes 
on  the  ground  of  discrimination  in  valua- 
tion of  the  intangible  property  upon  which 
such  taxes  are  based,  notwithstanding  the 
remedy  afforded  by  Ky.  Stat.  §  162,  di- 
recting the  state  auditor  to  refund  taxes 
unlawfully  collected,  such  remedy  being  in- 
adequate to  prevent  equitable  relief  for 
two  reasons:  (a)  by  the  decisions  of  the 
Kentuckv  courts  this  section  is  confined  tq 
cases  where  the  taxes  paid  were  wholly 
without  warrant  in  law,  or  based  upon  ^ 
mistake  as  to  the  rate  of  taxation  upon  the 
amount  assessed;  (b)  the  bills  deal  with 
both  state  and  local  taxes,  while  this  sec- 
tion applies  to  state  taxes  alone. 
[For  other  cases,  see  Injunction,  I.  k;  Equity, 

I.  c.  In  Digest  Sup.  Ct  1»08.] 
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In  J  unction  —  against  Illegal  taxation  — 
remedy  at  law. 

9.  Equitable  relief  to  public  service 
corporations  against  the  certification  and 
enforcement  by  state  officers  of  state  and 
local  so-called  franchise  taxes  upon  the 
ground  of  a  discrimination  in  the  valuatiou 
of  the  intangible  property  of  the  corpora- 
tions upon  which  the  taxes  are  based,  aris- 
ing out  of  systematic  undervaluation  of 
other  taxable  property,  may  not  be  denied 
upon  the  theory  that,  under  Ky.  Stat.  §§ 
4115-4120,  4123,  a  method  is  provided  by 
which,  instead  of  lowering  the  assessments 
upon  their  property,  they  could,  by  proper 
procedure,  compel "  the  assessment  of  the 
property  of  other  taxpayers  to  be  increased, 
so  as  to  come  withm  the  requirement  of 
Ky.  Const.  §  172,  as  to  fair  cash  value, 
where  there  is  nothing  in  these  provisions 
to  indicate  that  the  parties  situated  as  are 
these  corporations,  who  have  no  different 
interests  m  the  undervaluation  by  the  local 
assessors  from  that  which  might  be  pos- 
sessed by  any  other  citizens,  arc  entitled 
to  be  heard  to  complain  that  such  assess- 
ments are  too  low,  nor  is  any  case  cited 
where  such  a  complaint  has  been  enter- 
tained, the  remedy  of  reassessment  being  a 
?>ublic,  not  a  private,  remedy. 
For  other  cases,  see  Injunction.  I.  k;  Bqnity, 
I.  C  in  Digest  Sap.  Ct.  1908.J 

[Nos.  617  and  618.] 

Argued  January  16,  17,  and  18,  1917.    De- 
cided June  n,  1917. 

TWO  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
Eastern  District  of  Kentucky  to  review 
decrees  enjoining  state  officers  from  tak- 
ing action  looking  to  the  enforcement  of 
certain  state  and  local  so-called  franchise 
taxes  assessed  against  public  service  cor- 
porations under  state  authority  upon  the 
ground  of  a  discrimination  in  valuation 
of  the  intangible  property  upon  which  the 
taxes  are  based,  arising  out  of  systematic 
undervaluation  of  other  taxable  prop- 
erty. Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  liaryel  Mills  Logan,  Attorney 
General  of  Kentucky,  and  Messrs. 
Charles  Carroll  and  John  L.  Bich  argued 
the  cause  and  filed  a  brief  for  appellants 
Robert  L.  Greene  et  al. : 

A  pleading  is  to  be  construed  most 
strongly  against  the  pleader. 

1  Foster,  Fed.  Pr.  §  144,  p.  614;  1 
Newman,  PI.  §  558;  Phelps  v.  McDonald, 
99  U.  S.  298,  25  L.  ed.  473. 

This  action  is  one  against  the  common- 
wealth of  Kentucky. 

Adams  Exp.  Co.  v.  Kentucky,  166  U.  S. 
171,  41  L.  ed.  960,  17  Sup.  Ct.  Rep.  527; 
Board  of  Liquidation  v.  McConibs,  02  U. 
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S.  531,  23  L.  ed.  623;  Chy  Lung  v.  Free- 
man, 92  U.  S.  275,  23  L.  ed.  550;  Ex 
parte  Virginia,  100  U.  S.  339,  25  L.  ed. 
676,  3  Am.  Crim.  Rep.  547;  Henderson 
V.  New  York  (Henderson  v.  Wickham) 
92  U.  S.  259,  23  L.  ed.  543 ;  Home  Teleph. 
&  Teleg.  Co.  v.  Los  Angeles,  227  U.  S. 
278,  57  L.  ed.  510,  33  Sup.  Ct  Rep.  312; 
Neal  V.  Delaware,  103  U.  S.  370,  26  L.  ed. 
567;  Truax  v.  Raich,  239  U.  S.  33,  60  L. 
ed.  131,  L.R.A,1916D,  545,  36  Sup.  Ct. 
Rep.  7,  Ann.  Cas.  1917B,  283;  Re  Ayers, 
123  U.  S.  443,  31  L.  ed,  216,  8  Sup.  Ct- 
Bep.  164;  Ex  parte  Young,  209  U.  S.  123, 

52  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28 
Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Hagood  V.  Southern,  117  U.  S.  53,  29  L. 
ed.  805,  6  Sup.  Ct.  Rep.  608;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044; 
McLaughlin  v.  St.  Louis  Southwestern 
R.  Co.  146  C.  C.  A.  537,  232  Fed.  579; 
New  York  v.  Barker,  179  U.  S.  279,  45 
L.  ed.  190,  21  Sup.  Ct.  Rep.  121;  White- 
head y.  Shattuck,  138  U.  S.  146,  34  L.  ed. 
873, 11  Sup.  Ct.  Rep.  276. 

Appellees  had  an  adequate  remedy  at 
law 

Coulter  V.  Weir,  62  C.  C.  A.  429,  127 
Fed.  897;  Coulter  v.  Louisville  &  N.  B. 
Co.  196  U.  S.  599,  49  L.  ed.  615,  25  Sup. 
Ct.  Rep.  342;  Singer  Sewing  Mach.  Co. 
V.  Benedict,  229  U.  S.  481,  57  L.  ed.  1288, 
33  Sup.  Ct  Rep.  941;  Bank  of  Commerce 
V.  Stone,  108  Ky.  427,  56  S.  W.  683. 

Appellees,  if  aggrieved,  had  another 
and  more  equitable  remedy  than  the  one 
sought. 

Raymond  v.  Chicago  Union  Traction 
Co.  207  U.  S.  20,  52  L.  ed.  78,  28  Sup. 
Ct.  Rep.  7, 12  Ann.  Cas.  757;  State  Board 
V.  People,  191  111.  528,  58  L.R.A.  513,  61 
N.  E.  339;  Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  213  U.  S.  276, 

53  L.  ed.  796,  29  Sup.  Ct  Rep.  426; 
McDougal  V.  Mudge,  147  C.  C.  A.  241, 
233  Fed.  235;  Ray  v.  Armstrong,  140 
Ky.  800,  131  S.  W.  1039. 

If  the  assessed  valuation  of  appellees' 
franchise  is  no  greater  than  the  fair  cash 
value  thereof,  appellees  have  no  ground 
of  complaint. 

Coulter  V.  Louisville  &  N.  B.  Co.  196 
U.  S.  599,  49  L.  ed.  615,  25  Sup.  Ct  Rep. 
342;  High,  Inj.  §  1311;  lUinois  &  Bt  L. 
R.  &  Coal  Co.  V.  Stookey,  122  lU.  358, 13 
N.  E.  516 ;  Louisville  R.  "Co.  v.  Com.  105 
Ky.  710,  49  S.  W.  486;  Mechem,  Pub. 
Off.  §  990;  Mooers  v.  Smedley,  6  Johns. 
Ch.  28 ;  Raymond  v.  Chicago  Union  Trac- 
tion Co.  207  U.  S.  20,  52  L.  ed.  78,  28 
Sup.    Ct   Rep.   7,   12   Ann.    Cas.    757; 

Throop,  Pub.  Off.  §  822;  Cummings  v. 
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Merehants'  Nat  Bank,  101  U.  8.  153,  25 
L.ad. 


Mr.  Alwrandwr  P^pe  Hmnphrey  argued 
the  eamey  and,  with  Mr.  Edward  P. 
Humphrey,  filed  a  brief  for  appellees: 

The  fruiehise  tax  ia  a  property  tax. 

Henderson  Bridge  Co.  v.  Com.  99  Ky. 
633,  29  LJLA.  73,  31  S.  W.  486,  166  U. 
8.  151,  41  L.  ed.  953,  17  Sup.  Ct  Bep. 
532. 

This  is  net  a  suit  against  the  state  or 
within  the  inhibition  of  the  11th  Amend- 
ment to  the  Constitution. 

Louisville  ft  N.  B.  Co.  t.  Besw<«th,  209 
Fed.  389. 

These  eases  are  rightly  brought  against 
the  individual  defendants  and  are  not 
within  the  inhibition  of  the  11th  Amend- 
ment. 

Home  Teleph.  ft  Teleg.  Co.  v.  Loe  An- 

fBles,  227  U.  8.  278,  57  L.  ed.  510,  33 
up.  Ct  Rep.  312;  Raymond  v.  Chioago 
Union  Traction  Co.  207  U.  S.  20,  52  L. 
ed.  78,  28  Sup.  Ct  Rep.  7,  12  Ann.  Cas. 
757. 

The  eeurt  ean  enjoin  the  assessment 
made  by  the  State  Board  of  Valuation 
and  Assessment 

Louisville  ft  N.  R.  Co.  v.  Bosworth,  230 
Fed.  191;  Cummings  v.  Merchants'  Nat. 
Bank,  101  U.  S.  153,  25  L.  ed.  903;  Ray- 
mond V.  Chicago  Union  Traction  Co. 
supra. 

Sections  171, 172,  and  174  of  the  Ken- 
tucky Constitution  require  two  constant 
factors  in  determining  the  amount  of  tax 
to  be  paid  by  an  individual  or  a  corpora- 
tion :  (1)  The  assessed  value  of  the  prop- 
erty; (2)  the  rate  of  taxation. 

Louisville  R.  Co.  v.  Com.  105  Ky.  710, 
49  S.  W.  486. 

If  the  appellees  had  paid  these  taxes 
they  could  not  have  recovered  them  under 
§  162  of  the  Kentucky  statutes. 

Louisville  Gas  ft  E.  Co.  v.  Bosworth, 
169  Ky.  824, 185  8.  W.  125;  Bosworth  v. 
Metropolitan  L.  Ins.  Co.  162  Ky.  344, 
172  8.  W.  661. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

These  are  companion  cases,  involving 
similar  questions,  were  argued  together, 
and  may  be  disposed  of  in  a  single  [502] 
opinion.  Appellees  are  corporations  or- 
ganised under  the  laws  of  the  state  of 
Kentucky,  one  of  which  (the  Louisville 
ft  Interurban  Railroad  Company)  oper- 
ates, as  a  common  carrier,  passenger  and 
frei^t  lines  of  railroad  in  three  of  the 
counties  of  that  state  and  in  various  mu- 
meipai4i6s  and  taang  districts  in  those 

eoiOBties;  while  the  other  (the  Louisville 
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Railway  Company)  operates,  as  a  com- 
mon carrier,  passenger  and  freight  lines 
of  street  railway  in  the  city  of  Louisville 
and  in  Jefferson  county,  outside  of  that 
city.  They  filed  their  several  bills  of 
complaint  in  the  district  court  against 
Henry  M.  Bosworth  and  others,  then  con- 
stituting the  Board  of  Valuation  and 
Assessment  of  the  State  of  Kentucky 
(Bosworth  being  also  auditor  of  public 
accounts),  and  against  the  attorney  gen- 
eral of  the  state  and  his  assistants,  suing 
them  all,  both  individually  and  in  their 
official  capacities,  for  an  injunction  to 
restrain  steps  looking  to  the  certification 
and  enforcement  of  what  are  called  ''fran- 
chise taxes"  attempted  to  be  assessed  upon 
the  respective  complainants  for  the  year 
1015  under  §  4077  and  succeeding  sections 
of  the  Kentucky  Statutes,  upon  the  ground 
of  discrimination  in  the  valuation  of  the 
franchises;  they  having  been  assessed,  as 
alleged,  on  the  basis  of  75  per  cent  of 
actual  values,  while  taxable  property  in 
general  was  assessed  systematically  and 
intentionally  at  not  more  than  52  per 
cent  of  actual  values.  There  being  no 
diversity  of  citizenship,  the  jurisdiction 
of  the  district  court  was  invoked,  under 
the  first  paragraph  of  §  24,  Judicial  Code 
[36  Stat,  at  L.  1091,  chap.  231,  Comp. 
Stat.  1916,  §  991  (1)],  upon  the  ground 
that  the  suits  arose  under  the  ''due  process*' 
and  "equal  protection"  clauses  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  and  that  the  matter  in  dis- 
pute in  each  case  was  in  excess  of  the 
jurisdictional  amount.  Plaintiffs  also  re- 
lied upon  certain  provisions  of  the  Con- 
stitution of  the  state  that  require  uniform 
taxation  of  property  according  to  value 
and  at  the  same  rate  for  corporate  as  for 
individual  property.  By  supplemental 
bills  [503]  the  successors  in  ofiice  of  the 
original  defendants  were  made  parties, 
in  both  their  individual  and  official  ca- 
pacities. In  each  case  there  was  a  motion 
to  dismiss,  equivalent  to  a  general  demur- 
rer to  the  bill,  upon  the  following  grounds : 
(1)  that  there  was  no  Federal  question 
involved,  and  therefore  the  court  was 
without  jurisdiction;  (2)  that  the  bills 
stated  no  cause  of  action  under  the  laws 
of  the  state  or  of  the  United  States;  (3) 
that  the  plaintiffs  had  an  adequate  remedy 
at  law;  (4)  that  the  bills  showed  no 
equity  on  their  face;  and  (5)  that  Uie 
suits  were  suits  against  the  state  of  Ken- 
tucky. After  a  hearing,  the  court  over- 
ruled these  motions,  defendants  declined 
to  plead  further  and  made  no  objection  to 
the  submission  of  the  cases  for  final  de- 
crees, the  al!e<3:ations  of  the  bills,  not  be- 
ing denied,  were  taken  aa  true,  and  fin 
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decrees  were  made  granting  relief  against 
the  enforcement  of  the  disputed  assess- 
ments, and  restraining  the  imposition  of 
franchise  taxes  upon  plaintiffs  for  the 
year  1915|  based  on  assessments  to  their 
franchises  at  greater  values  than  those 
conceded  in  the  respective  bills  of  com- 
plainty  which  were  60  per  cent  of  actual 
values.  The  court,  in  reaching  this  con- 
clusion, followed  its  own  previous  de- 
cisions in  Louisville  &  N.  R.  Co.  v.  Bos- 
worth,  209  Fed.  380,  230  Fed.  191.  De- 
fendants appealed  directly  to  this  court, 
under  §  238,  Judicial  Code  [36  Stat,  at 
L.  1157,  chap.  231,  Comp.  Stat.  1916, 
§  1216]. 

The  cases  were  submitted  here  at  the 
same  time  with  cognate  cases  this  day  de- 
cided, viz, :  Nos.  778  and  779,  Louisville 
&  N.  B.  Co.  V.  Greene  [244  U.  S.  522, 
post,  1291,  37  Sup.  Ct.  Rep.  683]  and 
Nos.  642-645,  Illinois  C.  R.  Co.  v.  Greene 
[244  U.  S.  555,  post,  1309,  37  Sup.  Ct. 
Rep.  697], 

In  the  present  cases,  the  assigpiments 
of  error  and  the  argument  for  appellants 
are  based  upon  the  refusal  to  dismiss  the 
bills  of  complaint,  no  criticism  being  made 
as  to  the  particular  relief  granted  by  the 
final  decrees. 

The  bills  are  substantially  identical  in 
form,  and  an  outline  of  the  one  filed  by 
the  LK)uisville  &  Interurban  Railroad  Com- 
pany (No.  617)  will  suffice.  Following 
a  prefatory  statement  of  jurisdictional 
matters  and  a  description  [504]  of  the 
parties,  it  avers  in  substance  that  the 
State  Board  of  Valuation  and  Assess- 
ment, having  ascertained  by  a  process  not 
here  criticized  what,  in  tlieir  judgment, 
was  the  fair  cash  value  of  plaintiffs 
"capital  stock,"  took  75  per  cent  of  the 
result,  and  thus  fixed  the  valuation  of 
the  capital  stock  for  the  purposes  of  the 
assessment  for  the  year  1915  at  $2,250,- 
000;  deducted  therefrom  the  amount  of 
plaintiffs  tangible  property  assessed  for 
state  taxe8,--$813,619, — thus  fixing  the 
value  of  the  "franchise"  at  $1,436,381; 
and  ascertained  the  state  taxes  thereon  as 
follows:  state  tax,  generally,  at  50  cents, 
$7,181.90;  state  road  tax,  at  5  cents, 
$718.19 ;  a  total  of  $7,900.09.  That  plain- 
tiff protested,  but  to  no  avail.  That  the 
assessment  subjects  plaintiff  to  state  taxes 
upon  the  whole  of  its  capital  stock,  and 
to  county  taxes  in  the  three  counties  on 
proportionate  part«  of  it,  and  to  addition- 
al taxes  in  the  cities  and  other  munici- 
palities and  taxing  districts  through  which 
its  railroad  runs.  Plaintiff  avers  that  for 
many  years  past,  including  the  taxing 
year  1914-1015,  the  taxes  for  which'  aro 
here  in  controversy,  the  local  assessors  and 
J284 


other  assessing  officers  of  the  state  of 
Kentucky  have  habitually,  intentionally, 
s^'stematically,  and  generally  assessed  the 
property  of  individuals  and  of  corpora- 
tions within  their  sphere  of  duty,  com- 
prising 80  per  cent  of  the  total  taxable 
property,  at  not  exceeding  52  per  cent 
of  its  fair  cash  value,  estimated  at  the 
price  which  it  would  bring  at  a  fair  and 
voluntary  sale;  that  the  fact  of  sudi 
Bystematic  assessment  upon  that  basis  an- 
nually for  many  years  past  has  been  a 
matter  of  public  notoriety  in  the  state; 
"whereas  the  said  Bosworth,  Rhea,  and 
Crecilius,  acting  as  the  State  Board  of 
Valuation  and  Assessment,  after  ascer- 
taining what,  in  their  judgment,  was  tlic 
fair  cash  value  of  plaintiff*s  capital  stock, 
reduced  said  value  only  to  the  extent  of 
taking  75  per  cent  thereof,  instead  of 
taking  52  per  cent,  the  average  rate  ap- 
plied by  assessing  officers  to  the  vast  body 
of  property  in  this  state."  It  is  [505] 
averred  that  Bosworth,  Rhea,  and  Cre- 
cilius have  denied  to  plaintiff  the  benefit 
of  equalization,  and  that  thereby  plaintiff 
has  been  deprived  of  its  property  without 
due  process  of  law  and  denied  the  equal 
protection  of  the  laws,  in  viohition  of  the 
14th  Amendment  and  the  Constitution  and 
laws  of  the  state;  that  plaintiff  lias  paid 
the  state  and  county  taxes  upon  its  tan- 
gible property  for  the  year  in  controversy 
so  far  as  they  have  been  demanded,  and 
also  has  paid  the  state  taxes  upon  its 
franchise  as  arrived  at  by  taking  the  value 
of  its  capital  stock  and  taking  60  per  cent 
of  such  valuation  and  deducting  there- 
from the  valuation  of  plaintiff's  tangible 
property;  that  Bosworth,  Rhea,  and  Cre- 
cilius, unless  enjoined,  will  certify  to  the 
county  clerks  of  the  three  counties  mai- 
tioned  the  amounts  claimed  to  be  due  to 
said  counties  and  the  taxing  districts 
thereof  by  reason  of  the  valuation  they 
have  assumed  to'  make  as  above  stated; 
the  county  clerks  will  thereupon  certify 
said  assessments  respectively  to  the  tax 
collectors  for  the  said  counties  and  the 
taxing  districts  therein  for  collection ;  and 
said  collecting  officers  will  proce^  to 
make  collections  and  to  institute  unwar- 
ranted, vexatious,  and  multitudinous, 
suits  and  proceedings  at  law  against 
plaintiff;  that  unless  enjoined  the  said 
Bosworth  or  his  deputy  will  enter  in  ac- 
count with  the  treasurer  of  the  state  the 
amount  of  taxes  based  upon  the  valuation 
aforesaid,  and  the  said  attorney  general 
and  his  assistants  will  institute  civil  or 
penal  actions  or  procure  indictments 
against  plaintiff,  based  upon  its  supposed 
delinquency  in  the  payment  of  taxes;  and 
thai  the  unauthorized  and  illegal  valuation 
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constitutes  a  cloud,  and,  as  claimed  by 
defendants,  constitutes  a  lien  upon  plain- 
tiffs property  in  the  commonwealth,  and 
unless  defendants  are  enjoined  numerous 
and  vexatious  suits  will  be  instituted  to 
enforce  or  foreclose  such  lien.  There  is 
an  appropriate  prayer  for  injunction  and 
for  general  relief. 

It  does  not  appear,  from  any  express 
averment  in  the  [506]  bills,  that 
other  property  owners  have  been  subject 
to  discrimination  precisely  like  that  of 
which  plaintiffs  complain;  but  the  entire 
argument  for  defendants,  in  these  cases 
and  others  argued  with  them,  proceeds 
upon  the  theory  that  the  Board  of  Valu- 
ation and  Assessment  treated  all  tax- 
payers alike  over  whom  they  had  juris- 
diction; hence,  it  is  fair  to  assume  that 
plaintiff's  franchises  were  assessed  on  the 
same  basis  of  valuation  applied  by  the 
Board  to  other  property  generally  that 
came  within  the  range  of  their  official 
duty. 

(1)  It  is  convenient  to  state  at  this 
point  what,  indeed,  is  not  controverted, 
that,  if  the  suits  be  otherwise  maintain- 
able, the  last-mentioned  averments  of  the 
bills  show  sufficient  special  grounds  for 
invoking  the  equity  jurisdiction,  under 
the  rule  established  by  repeated  decisions 
of  this  court.  Dows  v.  Chicago,  11  Wall. 
108,  110,  112,  20  L.  ed.  6&-67;  Hanne- 
winkle  v.  Geoi^getown,  16  Wall.  647,  21 
L.  ed.  231;  Union  P.  R.  Co.  v.  Cheyenne 
(Union  P.  R.  Co.  v.  Ryan)  113  U.  S.  616, 
625,  626,  28  L.  ed.  1098,  1101,  1102.  6 
Sup.  Ct.  Rep.  601;  Ohio  Tax  Cases,  232 
U.  S.  676,  687,  68  L.  ed.  738,  743,  34 
Sup.  Ct.  Rep.  372. 

(2)  A  fundamental  contention  of  ap- 
pellants is  that  the  present  actions, 
brought  to  restrain  them  in  respect  of  the 
performance  of  duties  they  are  exercising 
under  the  authority  of  the  state  of  Ken- 
tucky, are  in  effect  suits  against  the  state; 
Questions  of  this  sort  have  arisen  many 
times  in  this  court,  but  the  matter  was  set 
at  rest  in  Ex  parte  Young,  209  U.  S.  123, 
160,  165,  62  L.  ed.  714,  726,  727,  13 
L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep.  441, 
14  Ann.  Cas.  764,  where  it  was  held  that 
a  suit  to  restrain  a  state  officer  from 
executing  an  unconstitutional  statute,  in 
violation  of  plaintiff's  rights  and  to  his 
irreparable  damage,  is  not  a  suit  against 
the  state,  and  that  ''individuals  who,  as 
officers  of  the  state,  are  clothed  with  some 
duty  in  regard  to  the  enforcement  of  the 
laws  of  the  state,  and  who  threaten  and 
are  about  to  commence  proceedings, 
either  of  a  civil  or  criminal  nature,  to 
enforce  against  parties  affected  an  un- 
constitutional act,  violating  the  Federal 
61  li.  ed. 


Constitution,  may  be  enjoined  by  a  Fed- 
eral court  of  equity  from  such  action." 
[507]  In  repeated  decisions  since  Ex 
parte  Young,  that  case  has  been  recog- 
nized as  setting  these  questions  at  rest. 
Western  U.  Teleg.  Co.  v.  Andrews,  216 
U.  S.  165,  166,  54  L.  ed.  430,  431,  30 
Sup.  Ct.  Rep.  286;  Hemdon  v.  Chicago, 
R.  I.  &  P.  B.  Co.  218  U.  S.  136,  166,  64 
L.  ed.  970,  976,  30  Sup.  Ct  Rep.  633; 
Philadelphia  Co.  v.  Stimson,  223  U.  S. 
606,  621,  66  L.  ed.  670,  677,  32  Sup.  Ct. 
Rep.  340;  Home  Teleph.  &  Teleg.  Co. 
V.  Lo6  Angeles,  227  U.  S.  278,  293,  67 
L.  ed.  610,  617,  33  Sup.  Ct  Bep.  312; 
Truax  v.  Baich,  239  U.  S.  33,  37,  60  L. 
ed.  131,  133,  L.B.AJL916D,  646,  36  Sup. 
Ct  Bep.  7.  And  see  Hopkins  v.  Clemson 
Agri.  CoUege,  221  U.  S.  636,  642-644,  66 
L.  ed.  890,  894,  896,  36  L.B.A.(N.S.)  243, 
31  Sup.  Ct.  Bep.  664. 

The  principle  is  not  confined  to  the 
maintenance  of  suits  for  restraining  the 
enforcement  of  statutes  which,  as  enacted 
by  the  state  legislature,  are  in  themselves 
unconstitutional.      Beagan    v.    Farmers' 
Loan  &  T.  Co.  164  U.  8.  362,  390,  38  L. 
ed.  1014,  1021,  4  Inters.  Com.  B^.  660, 
14  Sup.  Ct.  Bep.  1047,  was  a  case  not  of 
an  unconstitutional  statute,  but  a  con- 
fiscatory, and  thereibre  unconstitutional, 
action  taken  by  a  state  conmiission  under 
a  constitutional  statute.     The  court,  bv 
Mr.  Justice  Brewer,  said:    Neither  will 
the  constitutionality  of  the  statute,  if  that 
be  eonoeded,  avail  to  oust  the  Federal 
court  of  jurisdiction.    A  valid  law  may 
be  wrongfully  administered  by  officers  of 
the  state,  and  so  as  to  make  such  adminb- 
tration  an  illegal  burden  and  exaction 
upon  the  individual.     A  tax  law,  as  it 
leaves  the  legislative  hands,  may  not  be 
obnoxious  to  any  chaUenge,  and  yet  the 
officers  charged  with  the  administration 
of  that  valid  tax  law  may  so  act  under 
it  in  the  matter  of  assessment  or  collec- 
tion as  to  work  an  illegal  trespass  upon 
the  property  rights  of  the  individual." 
In  Raymond  v.  Chicago  Union  Traction 
Co.  207  U.  S.  20,  38,  62  L.  ed.  78,  88,  28 
Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  767,  the 
court  upheld  the  right  of  action  in  a 
Federal  court  to  restrain  the  collection 
of  taxes  that  had  been  assewed  at  a  dif- 
ferent rate  and  by  a  different  method 
from  that  employed  with  respect  to  other 
taxpayers  of  the  same  elate,  in  defiance 
of  the  provisions  of  a  constitutions^  stat- 
ute that  required  equalization,  and  also 
in  denial  of  the  equal  protection,  of  ibe 
laws   within   the  meaning  of  the   14th 
Amendment. 

[508]  (3)  The  contention  of  plaintiffs, 
set  forth  in  their  respective  bills  of  eom- 
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plaint,  that  the  action  of  the  Board  of 
Valuation  and  Assessment  in  making  the 
assessments  under  consideration  and  the 
threatened  action  of  defendants  in  respect 
of  carrying  those  assessments  into  effect 
constituted  action  by  the  state,  and  if 
carried  out  would  violate  the  equal  pro- 
tection provision  of  the  14th  Amendment, 
presents,  without  question,  a  real  and 
substantial  controversy  under  the  Con- 
stitution of  the  United  States,  which 
(there  being  involved  a  sum  and  value 
in  excess  of  the  jurisdictional  amount) 
conferred  jurisdiction  upon  the  Federal 
court,  irrespective  of  the  citizenship  of 
the  parties.  This  being  so,  the  jurisdic- 
tion of  that  court  extended,  and  ours  on 
appeal  extends,  to  the  determination  of 
all  questions  involved  in  the  case,  includ- 
ing questions  of  state  law,  irrespective 
of  the  disposition  that  may  be  made  of 
the  Federal  question,  or  whether  it  be 
found  necessary  to  decide  it  at  all.  Siler 
V.  Louisville  &  N.  R.  Co.  213  U.  S.  175, 
191,  53  L.  ed.  753,  757,  29  Sup.  Ct.  Rep. 
451 ;  Ohio  Tax  Cases,  232  U.  S.  576,  586, 
58  L.  ed.  738,  743,  34  Sup.  Ct.  Rep.  372. 
(4)  Taking  up  first  the  question  of 
state  law,  we  should  at  the  outset  briefly 
consider  the  pertinent  provisions  of  the 
Constitution  and  laws  of  the  state.  By 
§  171  of  the  Constitution  it  is  prescribed : 
^*The  general  assembly  shall  provide  by 
law  an  annual  tax,  which,  with  other  re- 
sources, shall  be  sufficient  to  defray  the 
estimated  expenses  of  the  commonwealth 
for  each  fiscal  year.  Taxes  shall  be  levied 
and  collected  for  public  purposes  only. 
They  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial 
limits  of  the  authority  levying  the  tax; 
and  all  taxes  shall  be  levied  and  collected 
by  general  laws."  By  §  172 :  "All  prop- 
erty, not  exempted  firom  taxation  by  this 
Constitution,  shall  be  assessed  for  tax- 
ation at  its  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  volun- 
tary sale;  and  any  officer,  or  other  person 
au^orized  to  assess  values  for  taxation, 
who  shall  commit  [500]  any  wilful  error 
in  the  performance  of  his  duty,  shall  be 
deemed  g^ty  of  misfeasance,  and  upon 
conviction  thereof  shall  forfeit  his  office, 
and  be  otherwise  punished,  as  may  be 
provided  by  law."  By  §  174 :  "All  prop- 
erty, whether  owned  by  natural  persons 
or  corporations,  shall  be  taxed  in  pro- 
portion to  its  value,  unless  exempted  by 
this  Constitution ;  and  all  corporate  prop- 
erty shall  pay  the  same  rate  of  taxation 
paid  by  individual  property.  Nothing  in 
this  Constitution  shall  be  construed  to 
)>revent  the  general  assembly  from  pro- 
viding   for    taxation   based   on    income, 
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licenses,  or  franchises.''  Section  181  pro- 
vides as  follows :  "The  general  ass^nbly 
may,  by  general  laws  only,  provide  for 
the  payment  of  license  fees  on  franchises, 
stock  used  for  breeding  purposes,  the 
various  trades,  occupations,  and  profes- 
sions, or  a  special  or  excise  tax;"  etc 
And  §  182  declares:  "Nothing  in  this 
Constitution  shall  be  construed  to'  pre- 
vent the  general  assembly  from  provi^ng, 
by  law,  how  railroads  and  railit>ad  prop- 
erty shall  be  assessed  and  how  taxes  there- 
on  shall  be  collected." 

Under  statutory  provisions,  proper^ 
is  valued  for  purposes  of  taxation,  both 
state  and  local,  in  the  following  manner: 
All  property  in  the  state,  real  and  per- 
sonal, tangible  and  intangible,  except  the 
property  of  railroads,  the  franchises  of 
certain  corporations,  shares  of  stock  in 
banks,  and  distilled  spirits,  is  assessed  by 
county  assessors,  subject  to  the  review 
of  county  boards  of  supervisora  and  a 
State  Board  of  Equalization.  Tangible 
railroad  property  is  assessed  by  the  State 
Railroad  Commission.  Bank  shares  and 
distilled  spirits  are  assessed  by  the  Board 
of  Valuation  and  Assessment,  composed 
of  the  auditor  of  public  accounts,  the 
treasurer  of  state,  and  the  secretary  of 
state.  And,  by  §  4077,  Ey.  Stat  it  is 
provided:  "Every  railway  company  or 
corporation  .  .  .  also  every  oUier  eor- 
poration,  company  or  association  having 
or  exerdsing  any  special  or  exclusive 
privilege  or  franchise  not  allowed  by  law 
to  natural  persons,  or  performing  any 
[510]  pubUc  service,  shall,  in  addition 
to  the  other  taxes  imposed  on  it  by  law, 
annually  pay  a  tax  on  its  franduae  to 
the  state,  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town  or  taxing 
district,  where  its  franchise  may  be  exer- 
cised." The  values  of  such  franchises 
(except  as  to  turnpike  companies,  other- 
wise provided  for)  are  to  be  fixed  by  the 
Board  of  Valuation  and  Assessment  By 
§  4078,  verified  statements  are  to  he  de- 
livered annually  to  the  auditor,  showing 
certain  facts  respecting  the  company,  in- 
cluding the  amount  of  capital  stock,  with 
its  par  and  real  value,  and  the  highest 
price  at  which  it  was  sold  within  twelve 
months  preceding,  the  amount  of  surplus 
funds  and  undivided  profits,  the  value  of 
all  other  assets,  the  amount  of  indebted- 
ness, the  gross  or  net  earnings  or  income, 
the  amount  and  kind  of  tangible  property 
in  the  state,  the  fair  cash  value  thereof, 
estimated  at  the  price  it  would  bring  at  a 
fair  voluntary  sale,  and  such  other  facts 
as  the  auditor  may  require.  Section  4079 
provides  that  'Vhere  the  line  or  lines 
of   any   such   corporation,   company   or 
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association  extend  beyond  the  limits  of 
the  state  or  ooonty/'  the  statement  shall, 
in  addition  to  other  facts,  show  the  length 
of  entire  lines  operated,  owned,  leased  or 
controlled  in  the  state  and  in  each  county, 
incorporated  city,  town,  or  taxing  dis- 
trict, and  the  entire  line  operated,  etc., 
elsewhere.  There  is  a  proviso  that  the 
Board,  from  the  statement  furnished  to 
it  by  the  corporation,  and  from  such  other 
evidence  as  it  may  have,  is  to  '^  the 
value  of  the  capital  stock  of  the  corpora- 
tion .  .  .  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  this  state, 
or  in  tiie  countieB  where  situated.  The 
remainder  thus  found  shall  be  the  value 
of  its  corporate  franchise  subject  to  tax- 
ation as  aforesaid."^  It  has  been  held 
by  the  Kentucky  court  of  appeals,  [511] 
and  l^  this  coivt,  that  the  ''capital  stock 
of  the  corporation,"  here  referred  to,  in- 
cludes its  entire  property,  of  every  kind 
and  description,  tangible  and  intaiigible, 
and  that  what  is  calkd  a  ''franchise  tax" 
is  nothing  else  than  a  tax  upon  the  in- 
tangible property  of  the  company  in  Ken- 
tucky. Uenderaon  Bridge  Co.  v.  Com. 
99  Ky.  623,  039,  641,  29  L.R.A.  73,  31 
S.  W.  486;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  154,  41  L.  ed.  953, 
954,  17  Sup.  Ct.  Rep.  532;  Adams  Exp. 
Co.  V.  Kentucky,  166  U.  S.  171,  180,  41 
L.  ed.  960,  963,  17  Sup.  Ct.  Rep.  527; 
Louisville  Tobacco  Warehouse  Co.  v.  Com. 
106  Ky.  165,  167,  57  L.R.A.  33,  49  S.  W. 
1069;  Marion  Nat.  Bank  v.  Burton,  121 
Ky.  876,  888,  10  LJB.A.(N.S.)  947,  90 
S.  W.  944.  In  view  of  these  decisions, 
no  serious  attempt  is  made  to  gnstain  the 
assessments  in  question  as  a  laxation  of 
franclMses,  under  §§  174  or  181  of  tlic 
Constitution.  There  seems  to  be  no  pro- 
vision of  law  for  taxing  franchises  under 
either  of  those  sections.  Marion  Nat. 
Bank  v.  Burton,  121  Ky.  876,  885,  10 
L.R.A.(N.S.)  947,  90  S.  W.  944. 

To  recapitulate:    Real  estate  and  per- 
sonal property  of  individuals  and  of  non- 

iThe  particular  method  of  fixing  the 
value  of  "capital  stock"  and  of  **corpo- 
rate  franchise''  is  not  in  issue  in  the  present 
cases.  l*he  district  court,  in  Louisville  & 
N.  R.  Co.  V.  Bosworth,  200  Fed.  380,  409- 
411,  reading  §9  4077-4070  together,  seems 
to  have  considered  that  the  method  pre- 
scribed by  the  proviso  in  §  4070  was  ap- 
plicable to  all  public  service  corporations 
organiEed  in  Kentucky,  including  those 
which  operate  and  conduct  their  business 
and  have  their  property  wholly  in  that 
state.  And  this  appears  to  have  been  the 
view  of  the  Kentucky  court  of  appeals  in 
Louisrille  R.  Co.  v.  Ck>m.  105  Ky.  710,  714, 
40  8.  W.  486. 
•  1  li.  ed. 


franchise  corporations  arc  assessed  by  the 
county  assessors,  both  for  state  and  county 
purposes;  tangible  railroad  property  by 
the  Railroad  Commission ;  and  shares,  dis- 
tilled spirits,  and  corporate  franchises  by 
the  Board  of  Valuation  and  Assessment. 
It  is  important  to  be  observed  that  the 
latter  board  has  no  authority  or  control 
over  the  actions  of  the  county  assessors, 
the  county  boards  of  supervisors,  or  the 
State  Board  of  Equalization;  and,  on 
the  other  hand,  these  officials  have  no 
authority  or  control  over  the  actions  of 
the  Board  of  Valuation  and  Assessment. 
Nor  is  there  any  statutory  [512]  pro- 
vision for  equalizing  assessments,  as  be- 
tween the  property  which  is  assessed  by 
the  county  assessors  and  that  which  is 
assessed  by  the  Railroad  Commission  and 
the  Board  of  Valuation  and  Assessment. 

It  hardly  is  open  to  serious  dispute  that 
if  the  l^islature  had  confided  to  a  single 
body  the  determination  of  the  basis  of 
assessment  of  the  real  estate  and  personal 
property  of  individuals  and  nonfranchise 
corporations,  on  the  one  hand,  and  of  the 
tangible  and  intangible  property  of  public 
service  corporations,  on  the  other,  a  valu- 
ation of  property  of  the  latter  class  on 
the  basis  of  75  per  cent  of  its  actual  value, 
while  property  of  the  former  class  was 
assessed  systematically  at  62  per  cent,  or 
not  more  than  60  per  cent,  of  its  actual 
value,  would  be  inconsistent  with  the  sec- 
tions we  have  quoted  from  the  Kentucky 
Constitution.  For  the  provision  of  § 
182,  permitting  the  general  assembly  to 
provide  by  law  ''how  railroads  and  rail- 
road property  shall  be  assessed,  and  how 
tares  thereon  shall  be  collected,"  relates 
merely  to  the  mode  of  assessment  and 
collection,  and  manifestly  does  not  permit 
a  departure  from  the  requirements  of  uni- 
form taxation  in  proportion  to  value,  and 
an  identical  rate  as  between  corporate  and 
individual  property,  contained  in  §§  171 
and  174.  The  latter  section  permits  the 
general  assembly  to  provide  for  taxation 
based  on  income,  licenses,  or  franchises. 
But,  as  already  stated,  at  least  at  the 
time  these  suits  arose,  there  was  no  pro- 
vision of  law  for  a  taxation  of  franchises 
in  any  other  sense  than  that  already  ex- 
plained. Marion  Nat.  Bank  v.  Burton, 
supra. 

The  fact  should  be  emphasized  that  the 
Kentucky  court  of  last  resort,  far  from 
holding  that  discrimination  such  as  is  here 
complained  of  is  in  accord  with  the  Con- 
j  stitution  and  laws  of  the  state,  has  recog- 
nized distinctly  that  it  is  not;  but  has  fdt 
constrained  to  hold  that,  under  drenm- 
stances  similar  to  those  of  the  present 
cases,  there  is  no  redress  in  the  courts  of 
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the  state;    and   that   the   constitutional 

i513]  provisions  for  equality  and  uni- 
ormity  are  capable  of  being  put  into 
execution  only  through  the  selection  of 
proper  assessing  officers.  LouisviUe  R. 
Co.  V.  Com.  105  Ky.  710,  719,  49  S.  W. 
486.  This,  while  admitting  the  wrong, 
merely  denies  judicial  relief,  and  is  not 
binding  upon  the  Federal  courts. 

In  Cummings  v.  Merchants'  Nat.  Bank, 
101  U.  S.  153,  25  L.  ed.  903,  the  bank 
brought  its  bill  in  equity  in  a  circuit  court 
of  the  United  States  to  enjoin  the  collec- 
tion of  a  tax  assessed  against  the  shares 
of  its  stockholders  not  because  of  incon- 
sistency with  the  act  of  Congress  relating 
to  the  taxation  of  such  shares  (Rev.  Stat. 
§  5219,  Comp.  Stat.  1916,  §  9784),  but 
upon  the  ground  of  a  violation  of  the 
Constitution  and  laws  of  the  state  of 
Ohio,  which  required  the  taxation  of  all 
moneys,  credits,  and  investments,  and  also 
all  real  and  personal  property,  to  be  by 
a  uniform  rule  and  according  to  its  true 
value  in  money.  The  supreme  court  of 
the  state  (Exchange  Bank  v.  Hines,  3 
Ohio  St.  1,  15)  had  held  that  they  re- 
quired uniformity  not  only  in  the  rate  of 
taxation,  but  also  in  the  mode  of  the 
assessment  upon  the  taxable  valuation. 
But  the  legislature  had  adopted  a  system 
of  valuation  under  which  there  were  dif- 
ferent bodies,  acting  independently  of  one 
another  in  regard  to  different  classes  of 
property  in  the  process  of  estimating 
values  for  taxation,  with  one  Board  of 
Equalization  having  charge  of  the  valua- 
tion of  the  real  estate  of  the  whole  state 
once  in  every  ten  years,  another  having 
charge  of  the  valuation  of  railroad  prop- 
erty every  year,  a  third  of  the  valuation 
of  shares  of  incorporated  banks  every 
year,  but  with  no  common  superior  to 
secure  equalization  as  between  the  dif- 
ferent classes  of  property.  The  evidence 
showed  that  in  the  county  where  com- 
plainant's bank  was  situate  the  assessors 
of  real  property,  the  assessors  of  personal 
property,  and  the  county  auditor  (who 
was  the  assessing  officer  for  bank  shares) 
concurred  in  establishing  a  rule  of  valua- 
tion by  which  real  and  personal  property, 
except  money,  were  [514]  assessed  at 
one  third  of  actual  values,  and  money  or 
invested  capital  at  six  tenths  of  its  value; 
that  this  rule  was  followed;  and  that  for 
the  year  in  question  the  State  Board  of 
Equalization  increased  the  assessment  up- 
on the  bank  shares  to  their  fuU  cash 
value.  This  court  held  (p.  157)  that 
''when  a  rule  or  system  of  valuation  is 
adopted  by  those  whose  duty  it  is  to 
make  the  assessment,  which  is  designed  to 
operate  unequally  and  to  violate  a  funda- 
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I  mental  principle  of  the  [state]  Constitn- 
I  tion,  and  when  this  rule  is  applied  not 
solely  to  one  individual,  but  to  a  large 
class  of  individuals  or  corporations,  that 
equity  may  properly  interfere  to  restrain 
the  operation  of  this  unconstitutional  ex- 
ercise of  power;"  and  that  this  being  the 
case  made  by  the  bill,  and  being  supported 
by  the  evidence,  while  the  statute  oould 
not  be  declared  unconstitutional,  the  dis- 
criminatory rule  must  be  held  void  and 
the  injustice  produced  under  it  remedied 
so  far  as  the  judicial  power  could  give 
remedy. 

(5)  Is  discriminatory  taxation,  contra- 
vening the  express  requirements  of  the 
state  Constitution,  beyond  redress  in  the 
courts  of  the  United  States,  their  juris- 
diction being  properly  invoked,  when  the 
discrimination  results  from  divergent  ac- 
tion by  different  assessing  boards  whose 
assessments  are  not  subject  to  any  process 
of  equalization  established  by  the  state^ 
and  where  the  diverse  results  are  the 
outcome,  not,  indeed,  of  any  express 
agreement  among  the  officials  concerned, 
but  of  intentional,  systematic,  and  per- 
sistent undervaluation  by  one  body  of 
officials,  presumably  known  to  and  ig- 
nored by  the  other  body,  so  that  in  effect 
the  two  bodies  act  in  concert  f  In  our 
opinion,  the  answer  must  be  in  the  n^;a- 
tive. 

Appellants'  contention  that  there  is  no 
remedy  by  injunction  against  the  assess- 
ments imposed  by  the  Board  of  Valua- 
tion and  Assessment  places  undue  empha- 
sis upon  the  requirement  contained  in 
§  172  of  the  Constitution,  that  all  prop- 
erty shall  be  assessed  for  taxation  at 
its  fair  [515]  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  volun- 
tary sale, — a  provision  that  is  re|>eated 
in  §  4020,  Ky.  Stat.,  which  deals  with 
the  duties  of  assessing  officers.  The 
averments  of  the  bills  of  complaint,  ad- 
mitted on  this  record,  are  that  the  Board 
did  not  assess  the  property  of  plaintiffs 
at  fair  cash  value,  but  at  75  per  cent 
thereof;  and  that  this  resulted  in  un- 
equal taxation  only  because  the  county 
assessments  were  at  a  still  lower  percent- 
age. But,  laying  this  aside,  and  assum- 
ing for  the  moment  that  the  Board  per- 
formed its  duty  strictly  in  accordance 
with  §  172,  by  assessing  plaintiff's  prop- 
erties at  fair  cash  value,  what  is  the 
effect  of  that  action,  in  view  of  the  sys- 
tematic undervaluations  by  the  assessing 
officers  charged  with  valuing  other  classes 
of  property?  This  question  cannot  be 
answered  without  considering  the  relation 
of  §  172  to  §§  171  and  174,  which  re- 
quire   uniform    taxation    according    to 
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value,  and  an  identical  rate  as  between 
corporate  and  individual  property.  The 
operation  and  effect  of  such  a  taxing 
system,  both  in  respect  to  raising  the 
necessary  money's  and  in  distributing  the 
burden  among  the  taxpayers,  depend  up- 
on two  considerations:  flrsti  the  rate  of 
taxation,  and,  secondly,  the  basis  of  valu- 
ation of  tlie  property  to  be  taxed.  Plain- 
ly, the  provision  of  §  174  that  "all  corpo- 
rate property  shall  pay  the  same  rate 
of  taxation  paid  by  individual  property" 
means  that  not  only  the  percentage  of 
the  rate,  but  the  basis  of  the  valuation, 
Kimll  be  the  same.  "Taxing  by  a  uniform 
rule  requires  uniformity  not  only  in  the 
rate  of  taxation,  but  idso  uniformity  in 
the  mode  of  the  (assessment  upon  the  tax- 
able valuation.  Uniformity  in  taxing 
im])Hes  equality  in  the  burden  of  taxa- 
tion: and  this  equality  of  burden  cannot 
e  ist  without  unifomlity  in  the  mode  of 
the  assessment,  as  well  as  in  the  rate  of 
taxation."  Exchange  Bank  ▼.  Hines,  3 
Ohio  St.  1,  15,  quoted  in  Cummings  v. 
Merchants'  Nat.  Bank,  101  U.  S.  153, 
158,  25  L.  ed.  903,  905. 

It  is  equally  plain  that  it  makes  no 
difference  what  basis  [516]  of  valuation 
— ^that  is,  what  percentage  of  full  value 
— ^may  be  adopted,  provided  it  he  applied 
to  all  alike.  The  adoption  of  full  value 
has  no  different  effect  in  distributing  the 
burden  than  would  be  gained  by  adopting 
75  per  cent,  or  50  per  cent,  or  even  10 
per  cent  as  the  basis — so  long  as  either 
was  applied  uniformly.*  The  only  differ- 
ence would  be  that,  supposing  the  re- 
quiremeuts  of  the  treasury  remained  con- 
stant, the  rate  of  taxation  would  have  to 
be  increased  as  the  percentage  of  valua- 
tion was  reduced.  (Under  §  171  of  the 
Constitution,  the  rate  of  taxation  may  be 
varied  by  the  general  assembly  from  year 
to  year,  according  to  requirements.) 
Therefore,  the  principal  if  not  the  sole 
reason  for  adopting  "fair  cash  value" 
as  the  standard  for  valuations  is  as  a 
convenient  means  to  an  end, — ^the  end 
being  equal  taxation.  But  if  the  stand- 
ard be  systematically  departed  from  with 
respect  to  certain  classes  of  property, 
while  applied  as  to  other  property,  it 
does  not  serve,  but  frustrates  the  very 

tA  few  of  the  states  have  enacted  laws 
adopting  percentages  of  full  value  as  bases 
of  taxation;  Iowa,  25  per  cent  (Code  Supp. 
1907,  §  1305) ;  Illinois,  20  per  cent  (Hurd's 
Stat.  1808,  p.  1365e),  afterwards  83^  per 
cent  (Kurd's  Stat.  1909,  p.  1882,  g  312; 
Hurd's  Stat.  1912,  p.  1963,  §  312);  Ne- 
braska, 30  per  cent  (ReV.  Stat.  1913,  § 
6300) ;  Alabama,  60  per  cent  (Qen.  Acts 
1916,  p.  393^  I  9). 
61  li.  ed. 


object  it  was  designed  to  accomplish.  It 
follows  that  the  duty  to  assess  at  full 
value  cannot  be  supreme  in  all  cases,  but 
must  yield  where  necessary  to  avoid  de- 
feating its  own  purpose. 

A  substantially  identical  question  was 
presented  to  the  circuit  court  of  appeals 
for  the  sixth  circuit  in  Taylor  v.  Louis- 
ville &  N.  R.  Co.  31  C.  C.  A.  537,  60 
U.  S.  App.  166,  88  Fed.  350,  where  the 
Constitution  of  Tennessee  declared  that 
all  property  should  be  taxed  according 
to  its  value,  to   be   ascertained  as  the 
legfislature  should  direct,  "so  that  taxes 
shall  be  equal  and  uniform  throughout 
the  state,"  and  the  statutes  required  that 
the  real  value  of  the  property  be  adopt- 
ed, and  where,  as  here,  railroad  prop- 
erty and  [517]  some  other  kinds  were 
valued  by  one  set  of  ofiftcials,  and  prop- 
erty in  general  by  another,  without  pro- 
vision for  equalization  as  between  the 
two  classes.    The  court,  by  Circuit  Judge 
Taft,  said  (p.  364) :    <'The  sole  and  mani- 
fest purpose  of  the  Constitution  was  to 
secure  uniformity  and  equality  of  burden 
upon  all  the  property  in  the  state.    As  a 
means  of  doing  so   (conceding  .that  de- 
fendant's construction  is  the  correct  one), 
it  provided  that  the  assessment  should  be 
according  to  its  true  value.     It  empha- 
sized the  object  of  the  section  by  ex- 
pressly providing  that  no  species  of  prop- 
erty should   be  taxed  higher  than  any 
other  species.     We  have   before   us   a 
case  in  which  the  complaining  taxpayer^ 
and  other  taxpayers  owning  the  same 
species  of  property,  are  taxed  at  a  higher 
rate  than  the  owners  of  other  species 
of  property.    This  does  not  oome  about 
by  legislative  discrimination,  but  by  the 
intentional  and  systematio  disregard  of 
the  law  by  those  charged  with  the  duty 
of  assessing  all  other  species  of  property 
than  tl^at  owned  by  complainant  and  its 
fellows  of  the  same  class.    •    •    •     [p* 
365.]     The  question  presented  is,  then, 
whether,  when  the  sole  object  of  an  article 
of  the  Constitution  is  being  flagrantly  de- 
feated, to  the  gross  pecuniary  injury  of  a 
class  of  litigants,  and  one  of  them  ap- 
peals to  a  court  of  equity  for  relief,  it 
must  be  withheld  because  the  only  mode 
of  granting  it  will  involve  an  apparent 
departure  from  the  method  marked  out 
by  the  Constitution  and  the  law  for  at- 
taining its  sole  object.    We  say  'appar- 
ent'   departure   from   the    constitutional 
method,  because  that  instrument  contem- 
plated a  "System  in  which  all  property 
should   be   assessed   at   its  real   value. 
.    .    .    The  court  is  placed  in  a  dilemma, 
from  which  it  can  only  escape  by  taking 
that  path  which,  while  it  involves  a  nomi- 
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nal  departure  from  the  letter  of  the  law,  I 
does  injury  to  no  one,  and  secures  that  I 
uniformity  of  tax  burden  which  was  the  I 
sole  end  of  the  Constitution.     To  hold 
otherwise  is  to  make  the  restrictions  of 
the  Constitution  [518]  instruments  for 
defeating  the  very  purpose  they  were  in- 
tended to  subserve.     It  is  to  stick  in 
the  bark|  and  to  be  blind  to  the  substance 
of  things.    It  is  to  sacrifice  justice  to  its 
incident." 

After  pointing  out  the  similarity  of  the 
case  to  Cummings  v.  Merchants'  Nat. 
Bank|  supra,  and  declaring  (p.  372) : 
''An  intentional  undervaluation  of  a  large 
class  of  property,  when  the  law  enjoins 
assessment  at  true  value,  is  necessarily 
designed  to  operate  unequally  upon  other 
classes  of  property  to  be  assessed  by 
other  taxing  tribunals,  who,  it  may  be 
presumed,  will  conform  to  the  law."  The 
court  further  said  (p.  374) :  'The  vari- 
ous boards  whose  united  action  is  by  law 
intended  to  effect  a  uniform  assessment 
on  all  classes  of  property  are  to  be  re- 
garded as  one  tribunal,  and  the  whole 
assessment  on  all  classes  of  property  is 
to  be  regarded  as  one  judgment.  If  any 
board  which  is  an  essentud  part  of  the 
taxing  system  intentionally,  and  there- 
fore fraudulently,  violates  the  law,  by  j 
uniformly  undervaluing  certain  classes  of 
property,  the  assessment  by  other  boards 
of  other  classes  of  property  at  the  full 
value,  though  a  literal  compliance  with 
the  law,  Dudces  the  whole  assessment,  con- 
sidered as  one  judgment,  a  fraud  upon 
the  fully  assessed  property.  And  this 
is  true  although  the  particular  board 
assessing  the  complainant's  property  may 
have  been  wholly  free  from  fault  of 
fraud  or  intentional  discrimination." 

The  justice  of  this  view  has  been  rec- 
ognised by  the  state  courts  of  last  resort 
in  many  cases.  Bureau  County  v.  Chi- 
cago, B.  &  Q.  R.  Co.  44  111.  229,  239; 
Cocheco  Mfg.  Co.  v.  Strafford,  51  N.  H. 
456,  482;  Manchester  Mills  v.  Manchester, 
58  N.  H.  38;  Randell  v.  Bridgeport,  63 
Conn.  321,  324,  28  Atl.  523;  Chicago,  B. 
&  Q.  R.  Co.  V.  Atchison  County,  54  Kan. 
781,  792,  39  Pac.  1039;  Ex  parte  Ft. 
Smith  &  V.  B.  Bridge  Co.  62  Ai^.  461, 
468,  36  S.  W.  1060 ;  Bumham  v.  Barber, 
70  Iowa,  87,  90,  30  N.  W.  20;  Barz  v. 
Board  of  Equalization,  133  Iowa,  563, 
565,  111  N.  W.  41;  Iowa  C.  R.  Co.  v. 
Board  of  Review  (1916)  —  Iowa,  — , 
157  [519]  N.  W.  731 ;  Lehigh  &  W.  B. 
Coal  Co.  V.  Luzerne  County,  225  Pa.  267, 
271,  74  Atl.  67;  People  v.  Illinois  C.  R. 
Co.  273  111.  220,  244r-250, 112  N.  E.  700. 
There  are  declarations  to  the  contrary 
(State,   Central   R.   Co.,  Prosecutor,  v. 
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State  Assessors,  48  N.  J.  L.  1,  7,  57  Am. 
Rep.  516,  2  Atl.  789;  Lowell  v.  Middle- 
sex County,  152  Mass.  372,  375,  9  L.RJL. 
356,  25  N.  £.  469),  but  they  take  little 
or  no  acoount  of  the  rights  of  aggrieved 
taxpayers. 

(6)  The  next  question  in  order  is  wheth- 
er the  assessments  have  the  effect  of  deny- 
ing to  plaintifb  the  equal  protection  of 
the  laws,  within  the  meaning  of  the  14th 
Amendment.  It  is  obvious,  however,  in 
view  of  the  result  reached  upon  the  ques- 
tions of  state  law,  just  discussed,  that  the 
disposition  of  the  cases  would  not  be 
affected  by  whatever  result  we  might 
reach  upon  the  Federal  question;  for  no 
other  or  greater  relief  is  sought  under  the 
"equal  protection"  clause  t^Em  plaintiffs 
are  entitled  to  under  the  provisions  of  the 
Constitution  and  laws  of  the  state  to 
which  we  have  referred.  Therefore,  we 
find  it  unnecessary  to  express  any  opin- 
ion upon  the  question  raised  under  the 
14th  Amendment. 

(7)  It  is  objected  that  appellees  had 
an  adequate  remedy  at  law,  and  Singer 
Sewing  Mach.  Co.  v.  Benedict,  229  U.  S. 
481,  57  L.  ed.  1288,  33  Sup.  Ct  Rep. 
941,  is  cited  as  a  controlling  authori^. 
There  the  suit  was  brought  to  enjoin 
the  collection  of  taxes  levied  by  the  city 
and  county  of  Denver,  in  the  state  of 
Colorado,  and  because  of  the  act  of 
Congress  (Rev.  Stat  §  723,  Comp.  Stat 
1916,  §  1244)  and  familiar  decisions  ap- 
plying and  enforcing  it,  since  it  appeared 
that  a  local  statute  required  the  board  of 
county  commissioners  to  refund  taxes 
paid  and  thereafter  found  to  be  erroneous 
or  illegal,  "whether  the  same  be  owing 
to  erroneous  assessment,  to  improper  or 
irregular  levying  of  the  tax,  to  derical 
or  other  errors  of  omission,"  with  a  cor- 
relative right  on  the  part  of  the  taxpayer 
to  enforce  that  duty  by  action  at  law, 
and  the  decisions  of  the  supreme  court 
of  the  state  interpreted  the  statute  so 
as  to  give  an  adequate  remedy  at  law, 
tins  court  afiirmed  a  decree  dismissing 
the  bill. 

[520]  The  statute  that  is  here  invoked 
is  §  16^  Ky.  Stat.,  which  reads  as  fol- 
lows: '<§  162.  Taxes,  wrongfully  collect- 
ed refunded. — ^When  it  shall  appear  to 
the  auditor  that  money  has  been  paid  into 
the  treasury  for  taxes  when  no  such  taxes 
were  in  fact  due,  he  shall  issue  his  war- 
rant on  the  treasury  for  such  money  so 
improperly  paid,  in  behalf  of  the  person 
who  paid  the  same.  .  .  .''  But,  by  a 
line  of  recent  decisions  in  the  Kentucky 
court  of  appeals,  the  effect  of  this  section 
has  been  confined  to  cases  where  the  taxes 
paid  either  were  wholly  without  warrant 
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in  law  or  were  based  upon  a  mistake  as 
to  the  rate  of  taxation  upon  the  amount 
assessed;  and  it  has  been  held  not  to 
authorize  the  auditor  to  correct  erroneous 
assessments,  since  that  official  is  not  in- 
trusted with  authority  to  make  assess- 
ments. German  Secur.  Bank  v.  Coulter, 
112  Ky.  677,  684,  687,  66  S.  W.  426, 
427;  Gouty  y.  Bosworth,  160  Ky.  312, 
169  S.  W.  742;  Bosworth  v.  Metropoli- 
tan L.  Ins.  Co.  162  Ky.  344,  348,  172  S. 
\V.  661 ;  LouisviUe  Gas  ft  E.  Co.  v.  Bos- 
worth, 169  Ky.  82^  829,  830,  186  S.  W. 
126. 

But,  were  it  otherwise  §  162  dearly 
applies  to  state  tasrae  luone,  while  the 
bills  of  complaint  herein  have  to  do  with 
both  state  and  local  taxes.  A  remedy 
at  law  cannot  be  considered  adequate,  so 
as  to  prevent  equitable  relief,  unless  it 
covers  the  entire  case  made  by  the  bill 
in  equity.  Were  we  to  require  a  dismis- 
sal of  these  bills  as  to  the  state  taxes, 
retaining  them  as  to  the  local  taxes,  we 
should  multiply  suits,  instead  of  prevent- 
ing a  multiplicity  of  suits.  It  is  a  famil- 
iar maxim  that  ''a  court  of  equity  ought 
to  do  justice  completely,  and  not  by 
halves;"  and  to  this  end,  having  properly 
acquired  jurisdiction  of  a  cause  for  any 
purpose,  it  should  dispose  of  the  entire 
controversy  and  its  incidents,  and  not 
remit  any  part  of  it  to  a  court  of  law. 
Camp  V.  Boyd,  229  U.  S.  630,  661,  552, 
57  L.  ed.  1317,  1326,  1327,  33  Sup.  Ct. 
Rep.  786;  McGowan  v.  Parish,  237  U.  S. 
^,  296,  69  L.  ed.  966,  963,  36  Sup. 
Ct.  Rep.  643. 

(8)  It  is  contended  that  appellees,  if 
aggrieved,  had  [521]  another  and  more 
equitable  remedy  than  a  suit  for  injunc- 
tion; that  the  Law  of  the  state  provides 
a  method  by  which,  instead  of  lowering 
the  assessments  upon  the  property  of 
appellees,  they  could  by  proper  proc^ure 
compel  the  assessment  of  the  property  of 
other  taxpayers  to  be  increased  so  as 
to  come  within  the  constitutional  require- 
ment as  to  fair  cash  value,  and  hence  that 
it  was  the  duty  of  appellees  to  adopt 
that  method.  The  reference  is  to  §§ 
4116-4120,  Ky.  Stat,  which  require  the 
county  board  of  supervisors  to  convene 
annually  and  make  a  careful  examination 
of  the  assessor's  books  and  each  individ- 
ual list  thereof,  empowering  them  to  in- 
crease or  decrease  any  list;  ''but  the 
board  shall  not  reduce  or  raise  any  assess- 
ment unless  the  evidence  be  clear  and 
unmistakable  ihii  the  valuation  is  not 
a  fair  cash  value."  By  §  4123,  they  may 
hear  complaints,  summon  and  swear  wit- 
nesses, and  require  them  to  testify.  There 
is  nothing  in  these  provisions  to  indici^t^ 


fthat  parties  in  the  situation  of  the  pres- 
ent appellees,  who  have  no  different  in- 
terest in  the  undervaluation  by  the  county 
assessors  than  that  which  might  be  pos- 
sessed by  any  other  citizens  of  the  state, 
are  entitled  to  be  heard  to  complain  that 
the  county  assessments  are  too  low.  Nor 
is  any  case  cited  where  such  a  complaint 
has  been  entertained.  The  remedy  of 
reassessment  appears  to  be  a  public,  not 
a  private,  remedy. 

We  conclude  that  the  decrees  of  the 
District  Court  must  be  and  they  are  af- 
firmed. • 

Mr.  Justice  Holmes,  Mr.  Justice 
Brandeis,  and  Mr.  Justice  Olarke  dis- 
sent. 


[522]     LOUISVILLE     ft     NASHVILLE 
RAILROAD  COMPANY,  Appt., 


V. 


ROBERT  L.  GREENE,  Auditor  of  Public 
Accounts,  et  a1.,  Individually  and  as 
Constituting  the  Board  of  Valuation  and 
Assessment  of  the  State  of  Kentucky, 
et  al.     (No.  778.) 


ROBERT  L.  GREENE,  Auditor  of  Public 
Accounts,  et  al.,  Individually  and  as 
Constituting  the  Board  of  Valuation  and 
Assessment  of  the  State  of  Kentucky, 
et  al.,  Appts., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY.     (No.  779.) 

(See  S.  C.  Reporter's  ed.  522-^54.) 

Federal  courts  —  jurisdiction  —  ques- 
tions not  all  Federal. 

1.  Federal  jurisdiction,  having  been  in- 
voked upon  substantial  grounds  of  Federal 
law,  extends  to  the  determination  of  all 
questions  involved  in  the  case,  whether  rest- 
ing upon  state  or  Federal  law. 

[For  other  cases,  see  Courts,  Y.  c,  2,  a,  In  Di- 
gest Sap.  Ct  1908.] 

State  —  iminanlty  from  salt  —  suit 
against  state  ofllcers  —  enjoining  il- 
legal taxes. 

2.  State  officers  charged  with  the  duty 

Note. — On  injunction  to  restrain  col- 
lection of  illegal  tases — see  notes  to  Od- 
lin  V.  Woodruff,  22  L.R.A.  699;  Dows  v. 
Chicago,  20  L.  ed.  U.  S.  65;  and  Ogden 
City  V.  Armstrong,  42  L.  ed.  U.  S.  444. 

On  injunction  to  prevent  collection  of 
tax  on  excessive  assessment — see  notes  to 
Finney  County  v.  Bullard,  16  L.R.A. 
(N.S.)  807,  Bismarck  Water  Supply  Co. 
V.  Barnes,  L.R.A.1916A,  972. 

On  the  right  to  enjoin  acts  under  an 
unconstitutional  statute  as  affected  by 
other  remedies  iu  case  such  acts  are  done 
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of  enforcing  the  tax  laws  of  the  state  may 
be  enjoined  by  a  Federal  court  of  equity 
from  taking  steps  looking  toward  the  en- 
forcement of  state  and  local  taxes  upon  the 
intangible  property  of  a  public  service  cor- 
poration, assessed  under  state  authority, 
which  are  asserted  to  violate  the  Federal 
Constitution  because  of  a  discrimination 
in  the  valuation  of  the  property  upon  which 
ttie  taxes  are  based,  arising  out  of  sys- 
tematic undervaluation  of  other  taxable 
property,  although  the  state  laws  under  the 
sanction  of  which  the  officers  assumed  to 
act  in  making  the  assessment  do  not  con- 
template any  unlawful  discrimination. 
[For  other  cases,  i^  States,  IX.  c,  2,  In  Di- 
gest Sup.  Ct.  1908.] 

Injuuctlon  —  against  illegal  taxation  — 
remedy  at  law. 

3.  A  public  service  corporation  may 
sue  in  equity  to  restrain  state  officers  from 
taking  steps  looking  to  the  enforcement  of 
certain  state  and  focal  so-called  franchise 
taxes  on  the  ground  of  discrimination  in 
valuation  of  the  intangible  propertv  upon 
which  such  taxes  are  based,  notwithstand- 
ing the  remedy  afforded  by  Ky.  Stat.  §  162, 
directing  the  state  auditor  to  refund  taxes 
unlawfully  collected,  such  remedy  being  in- 
adequate to  prevent  equitable  relief  for 
two  reasons:  (a)  by  the  decisions  of  the 
Kentucky  courts  this  section  is  confined  to 
cases  where  the  taxes  paid  were  wholly 
without  warrant  in  law,  or  based  upon  a 
mistake  as  to  the  rate  of  taxation  upon  the 
amount  assessed;  (b)  the  bills  deal  with 
both  state  and  local  taxes,  while  this  sec- 
tion applies  to  state  taxes  alone. 

[For  other  cases,  see  Injunction,  I.  k;  Equity, 
I.  c,  in  Digest  Sap.  Ct.  1908.] 

Injunction   —   illegal   taxation  «   un- 
equal assessment. 

4.  The  requirement  of  Ky.  Const.  §  172, 
that  all  property  "shall  be  assessed  for 
taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  volun- 
tary sale,"  will  not  prevent  injunctive  re- 
lief against  steps  looking  to  the  enforce- 
ment of  certain  state  and  local  so-called 
franchise  taxes  based  upon  an  assessment 
of  the  intangible  property  of  a  public  serv- 
ice corporation  by  the  State  Board  of  Val- 
uation and  Assessment  at  not  more  than 
its  fair  cash  value,  where  the  local  assess- 
ing officers,  charged  with  valuing  other 
classes  of  property,   systematically  under- 


value such  property,  since  to  apply  to  ont 
class  of  property  the  standard  of  fair  caah 
value,  systematically  departed  from  with 
respect  to  other  classes  of  property,  would 
frustrate  the  principal  object  of  that  sec- 
tion, which,  in  view  of  the  provisions  of 
§§  171  and  174,  requiring  uniformity  of 
taxation  in  proportion  to  value,  and  an 
identical  rate  as  between  corporate  and 
individual  property,  must  be  deemed  to  be 
equal  taxation. 

[For  other  cases,  see  Injunction,  I.  k;  Taxes^ 
I.  b,  in  Digest  Sup.  Ct.  1908.  J 

Injunction  —  state  taxation  —  inequal« 

ity  of  valuation. 

5.  State  as  well  as  local  so-called  fran- 
chise taxes  based  upon  an  assessment  of 
the  intangible  property  of  a  public  service 
corporation,  made  by  the  State  Board  of 
Valuation  and  Assessment,  may  be  en- 
joined by  a  Federal  court  for  discrimina- 
tion contrary  to  U.  S.  Const.  14th  Amende 
arising  out  of  systematic  undervaluation  of 
other  taxable  property,  where  the  proper 
state  officers  charged  with  the  enforcement 
of  the  tax  law  of  the  state  are  made  par- 
ties. 

[For  other  cases,  see  Injunction,  I.  k.  In  Di- 
gest Sup.  Ct  1908.1 

Evidence  —  weight  ^  systematic  nndcr- 
Taluatfon  of  taxable  property. 

6.  General  presumptions  arising  from 
the  statutory  duty  of  assessors  to  assess  at 
fair  cash  value,  and  from  the  oath  cue- 
tonuirily  required  of  individual  taxpayers, 
together  with  stereotyped  affidavits  of  for- 
mer assessors  to  the  effect  that  they  en- 
deavored to  follow  the  law  and  assess  all 
property  at  its  fair  cash  value,  and  that  if 
any  property  was  otherwise  assessed,  it 
was  unintentional,  and  not  pursuant  to  any 
agreement  between  assessor  and  taxpayer, — 
do  not  necessarily  impair  the  probative  ef- 
fect of  official  admissions  and  direct  and  cir- 
cumstantial evidence  from  unimpeached  pri- 
vate and  public  sources  that  the  great  mass 
of  property  in  the  state  was  intentionally, 
systematically,  and  notoriously  assessed  far 
below  its  actual  value. 

[For  other  cases,  pce  KTldence,  XII.  h;  II.  i, 
in  Digest  Sup.  Ct.  1908.] 

Courts  —  review  of  finding  of  official 
body  —  valuation  for  tax  purposes. 

7.  The  findings  of  an  official  body,  such 
as  the  State  Board  of  Valuation  and  As- 
sessment,  created   by   Ky.   Stat   §§   4077- 


— see  note  to  Hariey  v.  Ldndemann,  8 
L.R.A.(N.S.)  124. 

As  to  when  an  action  against  officers  is 
deemed  to  be  an  action  against  the  state — 
see  notes  to  Lonisville  &  N.  R.  Co.  v. 
Bnrr,  44  L.R.A.(N.S.)  189,  and  Sanders 
V.  Saxton,  1  L.R.A.(N.S.)  727. 

On  suits  against  the  state — see  notes  to 
Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842, 
and  Beers  v.  Arkansas,  15  L.  ed.  U.  S. 
991. 

On  deductions  in  taxation  of  capital 
stock  of  corporation — see  notes  to  State 
Board   v.   People,  58   L.R.A.   513,   and 
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State  ex  rel.  Corporation  Commission  v. 
J.  K.  Morrison  &  Sons  Co.  L.R.A.1915C, 
380. 

As  to  state  decisions  and  laws  as  roles 
of  decision  in  Federal  courts — sec  notes 
to  Clark  v.  Graham,  5  L.  ed.  U.  S.  334; 
Elraendorf  v.  Taylor,  6  L.  ed.  U.  S.  290; 
Jackson  ex  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583 ;  Mitchell  y.  Burlington,  18 
L.  ed.  U.  S.  351;  United  Slates  ex  rel. 
Butz  V.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepauq:h  v.  Delaware,  L.  &  W.  R.  Co.  5 
L.R.A.  508;  and  Snare  &  T.  Co.  v.  Fried- 
man, 40  L.R.A.(N.8.)  380. 

944  V.  8. 
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4081,  to  fix  the  value  of  the  'intanj^iblc 
property  of  public  service  corporations  for 
so-called  Btate  and  local  franchise  taxes, 
when  made  after  a  hearing  and  notice  to 
the  taxpayer,  are  quasi  judicial  in  their 
character,  and  are  not  to  be  set  aside  or 
disregarded  by  the  courts  unless  it  is  made 
to  appear  that  the  board  proceeded  upon  an 
erroneous  principle  or  adopted  an  improper 
mode  of  est inna ting  the  value  of  the  prop- 
erty, or  unless  fraud  appears. 
[For  other  cases,  see  Courts,  I.  e,  1,  in  Di- 
gest Sup.  Ct  1008.] 

Courts  —  review  of  findings  of  official 
t>ody  —  valuation  of  capital  stock  for 
tax  purposes  —  deductions. 

8.  The  method  of  deducting  nontaxable 
assets  adopted  by  a  State  Board  of  Valua- 
tion and  Assessment  when  fixing  the  value 
of  the  capital  stock  of  a  railway  company 
upon  the  capitalization-of-income  plan,  pur- 
suant to  Ky.  Stat.  §§  4077-4081,  for  the 
purpose  of  ascertaining  the  value  for  tax- 
ing purposes  of  its  intangible  property, 
cannot  be  said  by  the  courto  to  be  funda- 
mentally erroneous  merely  because  tliere 
was  deducted  from  total  net  income  the  net 
income  only  of  nontaxable  securities  owned 
by  the  corporation,  although  mucli  of  the 
stock  of  other  corporations  thus  held,  while 
paying  no  dividends,  or  dividends  of  low 
rate,  may  have  had  large  intrinsic  value  by 
reason  of  the  control  it  gave  over  other 
lines  and  the  increment  it  brought  to  the 
aprgregate  income  of  the  company. 

(For  other  cases,  see  Courts,  1.  e.  1;  Taxes, 
III.  b,  2,  m  Digest  Sup.  Ct.  1908.] 

Courts  —  review  of  findings  of  official 
body  —  valuation  of  capital  stoclc  for 
taxing  pari>OBes  —  Interest  rate  as 
basis  of  capitalization. 

9.  The  objection  that  a  state  board, 
when  fixing  the  value  of  the  capital  stock 
of  a  railway  company  upon  the  capitaliza- 
tion-of-income plan,  pursuant  to  Ky.  Stat. 
§§  4077-4081,  for  the  purpose  of  ascertain- 
ing the  value  for  taxing  purposes  of  its  in- 
tangible property,  adopted  a  6  per  cent 
interest  rate  as  the  basis  of  capitalization 
instead  of  the  higher  rate  readied  by  taking 
the  railway  company's  mileage  in  each  of 
the  states  m  which  it  operates,  multiplying 
this  by  the  legal  rate  of  interest  in  that 
state,  and  dividing  the  total  of  the  prod- 
ucts by  the  total  mileage,  is  a  criticism 
merely  of  the  conclusion  of  the  board  upon 
a  question  of  fact  which  is  not  propc^rly 
subject  to  review  by  the  courts. 

(For  other  cases,  see  Courts,  1.  e,  1;  Taxes, 
III.  b.  2,  in  Digest  Snp.  Ct.  1908.] 

Federal  conrts  ^  following  decisions  of 
state  courts  —  method  of  valuation 
for  tax  purposes  —  intangible  prop- 
erty of  Interstate  railway  company. 

10.  Federal  courts  will  follow  the  deci- 
sion of  the  highest  state  court  of  Kentucky 
that  Ky.  Stat.  §§  4077-4081,  governing  the 
valuation  of  the  intangible  property  of  an 
interstate  railway  company  for  tax  pur- 
poses, properly  construed,  require  first  an 
apportionment  to  Kentucky  of  the  proper 
share  of  the  entire  value  of  the  capital 
stock,  having  regard  to  the  relation  of 
•  1  li.  ed. 


state  mileage  to  system  mileage,  followed 
by  a  deduction  from  the  state's  proportion 
of  the  capital  stock  value  of  the  assessed 
value  of  the  company's  tangible  property 
within  the  state,  rather  than  a  deduction  of 
the  total  tangible  property  in  and  out  of 
the  state  from  the  total  capital  stock  value 
before  apportionment  to  the  state. 
[For  other  cases,  see  Courts,  VII.  c,  0;  Taxes, 
III.  b.  2,  in  Digest  Sup.  Ct  1908.]  • 

Taxes  —  valuation  of  Intangible  prop- 
erty of  interstate  railway  company  — 
ratio  of  state  mileage  to  system 
mileage  —  controlled  or  operated 
mileage. 

11.  The  controlled  mileage  within  and 
without  the  state,  and  not  merely  the  oper- 
ated mileage,  is  what  the  State  Board  of 
Valuation  and  Assessment  must  take  into 
consideration  when  fixing  the  value  of  the 
intangible  property  of  an  interstate  rail- 
way company  for  tax  purposes,  conformably 
to  Ky.  SUt.  §  4081,  which  requires  that 
''that  proportion  of  the  value  of  the  capital 
stock  which  the  length  of  the  lines  operated, 
owned,  leased,  or  controlled  in  this  state 
bears  to  the  total  length  of  the  lines  owned, 
leased,  or  controlled  m  this  state  and  else- 
where, shall  be  considered  in  fixing  the 
value  of  the  corporate  franchise  of  suct  cor- 
poration liable  for  taxation  in  this  state." 
[For  other  cases,  see  Taxes,  III.  b,  2,  In  Di- 
gest Sup.  Ct.  1908.^ 

Taxes  —  v;*-:iatlon  of  Intangible  prop- 
erty of  interstate  railway  company  — 
controlled  mileage  not  represented 
by  stock  holdings. 

12.  The  value  of  so  much  of  the  rail- 
wav  mileage  controlled  by  an  interstate 
railway  carrier  as  is  not  represented  by 
the  latter's  stock  holdings  should  be  in- 
cluded by  the  State  Board  of  Valuation  and 
Assessment  when  fixing  the  value  of  the 
intangible  property  of  such  company  for 
tax  purposes,  conformably  to  Ay.  Stat. 
§  4081,  which  requires  that  "that  propor- 
tion of  the  value  of  the  capital  stock  which 
the  length  of  the  lines  operated,  owned, 
leased,  or  controlled  in  this  state  bears  to 
the  total  length  of  the  lines  owned,  leased, 
or  controlled  in  this  state  and  elsewhere, 
shall  be  considered  in  fixing  the  value  of 
the  corporate  franchise  of  such  corporation 
liable  for  taxation  in  this  state." 

[For  other  cases,  see  Taxes,  III.  b,  2,  in  Di- 
gest Sup.  Ct.  1908.] 

Taxes  —  valuation  of  intangible  prop- 
erty of  interstate  railway  company  — 
deductions  —  double  assessment. 

13.  To  avoid  a  double  assessment  there 
must  be  deducted  from  the  Kentucky  ap- 
portionment of  the  value  of  the  ci^ital 
stock  of  an  interstate  railway  company, 
tlie  value  of  the  Kentucky  portion  of  the 
mileage  controlled  by  it  (in  addition  to  the 
authorized  deduction  of  the  assessed  value 
of  the  property  there  situated)  when  fixing, 
conformably  to  Ey.  Stat.  §  4081,  the  value 
of  the  intangible  property  of  such  company 
for  tax  purposes,  since  the  local  franchise 
would  be  assessed  against  each  of  the  sepa- 
rate organizations. 

[For  other  cases,  see  Taxes,  III.  b,  2,  in  Di- 
gest Sup.  Ct.  1908.] 


SUPREME  COVK£  OF  THE  UNITED  STATES. 
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Appeal  —  reTersible  error  —  tmslug 
jadgment  upon  failure  of  proof  — 
admlMlons. 

14.  A  suit  attacking  the  valuation  of 
intangible  corporate  property  for  tax  pur- 
poses should  not  have  oeen  in  effect  de- 
cided against  the  plaintiff  because  there 
was  nothing  in  the  record  to  show  the 
truth  of  certain  averments  in  a  supple- 
mentai  bill,  filed  with  the  court's  permis- 
sion after  the  hearing  and  decision  of  the 
cause,  but  before  entry  of  the  final  decree, 
even  though  it  cannot  be  said  that  defend- 
ants, by  not  answering,  admitted  such  aver- 
ments, or  that  the  court  erred  in  fidling 
to  give  effect  to  them,  there  being  nothing 
in  the  record  to  show  that  defendants  were 
ordered  to  answer,  or  to  show  why  the 
averments  were  ignored,  since  plaintiff 
could  not  be  held  in  default  for  omitting 
to  introduce  evidence  at  the  hearing  re- 
q»ecting  these  matters,  they  not  having 
been  considered  by  the  state  board  which 
made  the  valuation,  nor  set  up  in  the  origi- 
nal pleadings,  nor,  so  far  as  appears, 
deemed  by  any  of  the  parties  to  be  material 
until  the  court  rendered  its  decision. 
[For  other  cases,  see  Appeal  and  Brror,  VIII. 

m,  1,  in  Digest  Sap.  CL  1908.] 

EMdence  —  presumption  —  official  ac- 
tion —  tax  matters  —  valuation. 

15.  A  valuation  for  tax  purposes  having 
been  shown  to  be  the  result  of  following 
a  method  substantially  erroneous  because 
not  in  accordance  with  the  controlling  stat- 
utes, there  is  no  presumption  that  a  like 
valuation  would  have  been  reached  by  fol- 
lowing a  correct  method,  and  when  the  dif- 
ference in  result  is  verv  great,  there  is  a 
strong  presumption  to  the  contrary. 

[For  other  cases,  sec  Bvldence,  II.  c.  1.  in  Di- 
gest Sup.  Ct.  1908.1 

[Nos.  778  and  779.] 

Argued  January  16,  17,  and  18,  1917.    De- 
cided June  11,  1917. 

CROSS  APPEALS  from  the  District 
Court  of  the  United  States  for  the 
Eastern  District  of  Kentucky  to  review  a 
decree  enjoining  state  officers  from  en- 
forcing so-called  franchise  taxes  on  ^  the 
basis  of  valuation  of  the  intangible  prop- 
erty of  an  interstate  railway  carrier  on 
condition  that  plaintiff  should  pay  taxes 
on  a  certain  amount  in  excess  of  the 
amount  upon  which  payment  was  made  at 
the  beginning  of  the  suit.  Reversed  on 
appeal  of  the  ndlway  company;  affirmed 
on  cross  appeal. 

See  same  case  below,  230  Fed.  191. 

The  facts  are  stated  in  the  opinion. 

Mr.  Helm  Brnce  aigned  the  cause, 
and,  with  Messrs.  Edwara  S.  Jouett,  Wil- 
liam A.  Cobton,  and  Henry  L.  Stone,  filed 
a  brief  for  the  Louisville  &  Nashville 
Railroad  Company: 

This  is  not  a  suit  against  the  state,  and 
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the  court  has  jurisdiction  to  enjoin  tiie 
defendants,  who  are  state  officers,  aasom- 
ing  to  act  in  the  name  of  the  state,  ttom 
committing  illegal  acts. 

Ex  parte  Toung,  209  U.  S.  123,  52  L, 
ed.  714,  13  L.RJL(N.S.)  932,  28  Sup. 
Ct.  Rep.  441, 14  Ann.  Cas.  764;  Western 
U.  Teleg.  Co.  v.  Andrews,  216  U.  S.  165, 
54  L.  ed.  430,  30  Sup.  Ct  Rep.  286; 
Hemdon  v.  Chicago,  R.  L  ft  P.  R.  Co. 
218  U.  S.  135,  54  L.  ed.  970,  30  Sup.  Ct 
Rep.  633;  Reagan  v.  Farmeis'  Loan  &  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014, 4  Inten. 
Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047; 
Raymond  v.  Chicago  Traction  Co.  207  U. 
S.  20,  52  L.  ed.  78,  28  Sup.  Ct  Rep.  7, 
12  Ann.  Cas.  757;  Philadelphia  Co.  ▼. 
Stimson,  223  U.  S.  605,  56  L.  ed.  570,  32 
Sup.  Ct  Rep.  340;  Home  Teleph.  ft 
Teleg.  Co.  v.  Los  Angeles,  227  U.  S.  278, 
57  L.  ed.  510,  33  Sup.  Ct  Rep.  312. 

As  the  court  has  jurisdiction,  it  can  de- 
termine questions  of  local  law. 

Siler  V.  Louisville  ft  N.  R.  Co.  213  U. 
S.  175,  53  L.  ed.  753,  29  Sup.  Ct  Rep. 
451. 

There  was  jurisdiction  of  the  court  as 
a  court  of  equity. 

Pacific  Exp.  Co.  ▼.  Siebert,  142  U.  S. 
339,  35  L.  ed.  1035,  3  Liters.  Com.  Rep. 
810,  12  Sup.  Ct.  Rep.  250;  Raymond  v. 
Chicago  Union  Traction  Co.  207  U.  S. 
20,  52  L.  ed.  78,  28  Sup.  Ct  Rep.  7,  12 
Ann.  Cas.  757;  Reams  v.  McHargue,  111 
Ky.  163,  63  S.  W.  437;  Allen  v.  Perrine, 
103  Ky.  516,  41  LJtA.  351,  45  S.  W. 
500. 

If  the  Board  of  Valuation  and  Assess- 
ment, in  assessing  plaintiff's  intangible 
property,  caUed  a  franchise,  has  preced- 
ed upon  an  erroneous  principle  or  adopt- 
ed an  improper  mode  or  manner  of  esti- 
mating the  value  of  the  franchise,  it 
proceeded  illegally  and  the  enforcement 
of  the  assessment  may  be  enjoined. 

Henderson  Bridge  Co.  v.  Com.  99  Ky. 
623,  29  L.R.A.  73,  31  S.  W.  486;  Hager  v. 
American  Surety  Co.  121  Ky.  791,  90  S. 
W.  550. 

There  are  three  major  steps  invdved  in 
this  process  of  fixing  the  value  of  the 
intangible  property,  taxable  in  Kentucky, 
of  a  corporation  doing  business  and  hav- 
ing property  both  in  Kentucky  and  out- 
side of  Kentucky,  and  those  three  steps 
are:  (1)  The  fixing  of  the  total  value 
of  the  asisets  of  the  corporation;  (2)  the 
elimination  of  the  value  of  the  tangible 
assets;  and  (3)  the  apportionment  to 
Kentucky.  And  in  the  case  at  bar  it  is 
the  claim  of  plaintiff  that  the  Board  of 
Valuation  and  Assessment  erred,  as  a 
matter  of  law,  in  each  of  these  three  par- 
ticulars. 
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Com.  ex  rel.  HopkinB  v.  Fidelity  Trust 
Co.  147  Ky.  77,  143  S.  W.  1037;  Com. 
V.  Steele,  126  Ky.  670,  104  S.  W.  687; 
Marion  Nat.  Bank  v.  Barton,  121  Ky. 
876,  10  L.R.A.(N.8.)  947,  90  S.  W.  944; 
Henderson  Bridge  Co.  v.  Com.  99  Ky. 
639,  29  L.R.A.  73,  31  S.  W.  486,  166  U. 
S.  150,  41  L.  ed.  953,  17  Sup.  Ct  Rep. 
r)32 ;  Adams  Exp.  Co.  v.  Kentucky,  166  U. 
S.  171,  41  L.  ed.  960,  17  Sup.  Ct.  Rep. 
527;  Coulter  v.  Weir,  62  C.  C.  A.  429, 
127  Fed.  897;  Com.  v.  Louisville  &  N.  R. 
Co.  149  Ky.  829,  150  S.  W.  37;  State 
R.  Tax  Cases,  92  U.  S.  575,  23  L.  ed. 
663;  Delaware  R.  Tax,  18  Wall.  206,  21 
L.  ed.  888;  Erie  R.  Co.  v.  Pennsylvania, 
21  WaU.  492,  22  L.  ed.  595;  Western  U. 
Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530, 
31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961 ;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  595,  11  Sup.  Ct.  Rep.  876;  Char- 
lotte, C.  &  A.  R.  Co.  V.  Gibbes,  142  U.  S. 
386,  35  L.  ed.  1051,  12  Sup.  Ct.  Rep. 
255;  Southern  R.  Co.  v.  Coulter,  113  Ky. 
657,  68  S.  W.  873. 

Judicial  notice  will  be  taken  of  facts  of 
common  knowledge. 

Brown  v.  Piper,  91  U.  S.  37,  23  L.  ed. 
200 ;  New  York  v.  Barker,  179  U.  S.  279, 
45  L.  ed.  190,  21  Sup.  Ct.  Rep.  121. 

There  is  a  constitutional  right  to  equal 
taxation. 

Louisville  R.  Co.  v.  Com.  105  Ky.  710, 
49  S.  W.  486. 

Injunction  lies  against  enforcement  of 
an  assessment  of  property  at  a  greater 
proportion  of  its  value  than  that  at  which 
property  generally  is  assessed. 

Raymond  v.  Chicago  Union  Traction 
Co.  207  U.  S.  20,  52  L.  ed.  78,  28  Sup. 
Ct.  R^p.  7,  12  Ann.  Cas.  757;  Cummings 
V.  Merchants'  Nat.  Bank,  101  U.  S.  153, 
25  L.  ed.  903;  Taylor  v.  Louisville  &  N. 
R.  Co.  31  C.  C.  A.  537,  60  U.  S.  App. 
166,  88  Fed.  350;  Chicago  &  N.  W.  R. 
Co.  V.  Boone  County,  44  SI.  240;  Louis- 
ville Trust  Co.  V.  Stone,  46  C.  C.  A.  299, 
107  Fed.  305;  Jersey  City  v.  Central  R. 
Co.  128  C.  C.  A.  532,  212  Fed.  76. 

No  right  exists  to  pay  tax  and  recover 
by  suit. 

Louisville  Gas  &  E.  Co.  v.  Bosworth, 
169  Ky.  824,  185  S.  W.  126. 

The  Kentucky  tax  upon  franchises  of 
certain  corporations  is  nothing  more  than 
a  tax  upon  the  intangible  property  of 
the  company. 

Henderson  Bridge  Co.  v.  Com.  99  Ky. 
623,  29  L.R.A.  73,  31  S.  W.  486,  166  U. 
S.  150,  41  L.  ed.  953,  17  Sup.  Ct  Rep. 
532;  Adams  Exp.  Co.  v.  Kentucky,  166 
U.  S.  171,  41  L.  ed.  960,  17  Sup.  Ct. 
Rep.  527;  Coulter  v.  Weir,  62  G.  G.  A. 
61  L.  ed. 


429,  127  Fed.  897;  Louisville  Tobacco 
Warehouse  Co.  v.  Com.  106  Ky.  165,  57 
L.R.A.  33,  49  S.  W.  1069;  Clarion  Not. 
Bank  v.  Burton,  121  Ky.  876,  10  L.R.A. 
(N.S.)  947,  90  S.  W.  944;  Com.  v.  Cum- 
berland  Telepli.  &  Teleg.  Co.  124  Ky.  535, 
99  S.  W.  604;  Com.  ex  rel.  McElroy  v. 
Walsh,  133  Ky.  103, 117  S.  W.  398;  Com. 
V.  Louisville  &  N.  R.  Co.  142  Ky.  603, 
135  S.  W.  280;  Com.  v.  Covington  &  C. 
Bridge  Co.  114  Ky.  343,  70  S.  W.  849 : 
Newport  v.  South  Covington  &  C.  Street 
R.  Co.  156  Ky.  403,  161  S.  W.  222; 
Southern  R.  Co.  v.  Coulter,  113  Ky.  657, 
68  S.  W.  873. 

The  United  States  census  report  was 
evidence. 

3  Wigmore,  Ev.  §  1671,  subd.  7;  Ber- 
tram  v.  Witherspoon,  138  Ky.  116,  127 
S.  W.  533,  Ann.  Cas.  1912A,  1217. 

The  court  of  appeals  of  Kentucky  has 
never  held  that  railroad  property  could 
be  assessed  at  a  different  rate  from  other 
property. 

Com.  V.  E.  H.  Taylor,  Jr.  Co.  101  Ky. 
325,  41  S.  W.  11;  Com.  v.  Southern  P. 
Co.  150  Ky.  97,  149  S.  W.  1105;  Schus- 
ter V.  LouisviUe,  124  Ky.  189,  89  S.  W. 
689. 

Mr.  Marvel  Mills  Logan,  Attorney 
General  of  Kentucky,  and  Messrs. 
Oharlos  Carroll  and  John  L.  Rich,  aigued 
the  cause,  and,  with  Mr.  Charles  H.  Mor- 
ris, filed  a  brief  for  Robert  L.  Greene  et 
al.: 

From  the  authorities  hereinafter  cited, 
we  may  deduce  these  rules : 

1.  Courts  do  not  resolve  themsdves  into 
assessing  boards  for  the  purpose  of  de- 
termining the  value  of  property  for  tax- 
ation. 

2.  That  boards  in  whom  is  vested  the 
power  to  make  assessments  are  the  sole 
judges  of  the  facts,  and  if  an  assessing 
board  exercises  an  honest  judgment  based 
upon  such  facts,  its  action  is  conclusive. 

3.  If  an  assessing  board  or  officer  acts 
under  a  constitutional  statute  and  sub- 
stantially in  accordance  with  the  pro- 
visions of  such  statute,  its  actions  are 
final  and  a  court  will  not  set  aside  the 
judgment  of  such  board. 

4.  That  the  action  of  an  assessing  board 
cannot  be  attacked  in  a  court  of  equity 
except  upon  the  grounds  of  fraud,  or  that 
the  board  pursued  a  method  in  making 
the  assessment  which  is  not  justified  by 
the  statutes  under  which  the  board  acts. 

5.  If  boards  having  the  power  to  make 
an  assessment  act  under  an  unconstitu- 
tional statute,  or  act  without  authority 
found  in  the  statute,  the  acts  of  the  board 
are  subject  to  review  by  courts  of  equitv. 
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6.  That  if  the  assessing  authorities  of  a 
state  do  not  place  a  valuation  upon  prop- 
erty greater  than  the  actual  value  pro- 
vided by  law  for  the  assessment  of  prop- 
erty, the  action  of  the  authorities  will  not 
be  set  aside  by  the  courts,  although  such 
assessing  authorities  follow  a  wrong  meth- 
od in  making  the  assessment. 

Henderson  Bridge  Co.  v.  Com.  99  Ky. 
633,  29  LJI.A.  73,  31  S.  W.  486;  Com.  v. 
United  States  Exp.  Co.  149  Ky.  765,  149 
S.  W.  1037,  Ann.  Cas.  1914B,  196;  Com. 
V.  Ledman,  127  Ky.  621,  106  S.  W.  247; 
Com.  V.  Ingalls,  121  Ky.  201,  89  S.  W. 
156;  Com.  v.  Cumberland  Teleph.  &  Teleg. 
Co.  124  Ky.  535,  99  S.  W.  604 ;  Rogers  v. 
Hennepin,  240  U.  S.  184,  60  L.  ed.  594, 
36  Sup.  Ct.  Rep.  265;  Orient  Ins.  Co.  v. 
Board  of  Assessors,  221  U.  S.  358,  55  L. 
ed.  769,  31  Sup.  Ct.  Rep.  554;  Chicago, 
B.  &  Q.  R.  Co.  V.  Babcock,  204  U.  S.  585, 
51  L.  ed.  636,  27  Sup.  Ct.  Rep.  326; 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Back- 
us, 154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114;  State  R.  Tax  Cases, 
92  U.  S.  575,  23  L.  ed.  663;  Missouri  v. 
Dockery,  191  U.  S.  165,  48  L.  ed.  133,  24 
Sup.  Ct.  Rep.  53;  Western  U.  Teleg.  Co. 
v.  Atty.  Gen.  125  U.  S.  546,  31  L.  ed. 
792,  8  Sup.  Ct.  Rep.  961;  Western  U. 
Teleg.  Co.  v.  Taggart,  163  U.  S.  1,  41  L. 
ed.  49,  16  Sup.  Ct.  Rep.  1054;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U. 
S.  194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep. 
305 ;  Maish  v.  Arizona,  164  U.  S.  599,  41 
L.  ed.  567,  17  Sup.  Ct.  Rep.  193;  New 
York  ex  rel.  Brooklyn  City  R.  Co.  v.  New 
York  State  Tax  Comrs.  199  U.  S.  48,  50 
L.  ed.  79,  25  Sup.  Ct.  Rep.  713 ;  Kelly  v. 
Pittsburgh,  104  U.  S.  80,  26  L.  ed.  659; 
St  Louis  Southwestern  R.  Co.  v.  Arkan- 
sas, 235  U.  S.  350,  59  L.  ed.  265,  35  Sup. 
Ct.  Rep.  99;  Dalton  Adding  Mach.  Co. 
V.  State  Corp.  Commission,  236  U.  S. 
700,  59  L.  ed.  798,  35  Sup.  Ct.  Rep.  480; 
Com.  V.  Covington  &  C.  Bridge  Co.  114 
Ky.  343,  70  S.  W.  849;  San  Diego  Land 
&  Town  Co.  V.  National  City,  174  U.  S. 
739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep. 
804;  Southern  P.  Co.  v.  Com.  134  Ky. 
410,  120  S.  W.  309;  Henderson  Bridge 
Co.  V.  Com.  99  Ky.  623,  29  L.R.A.  73, 
31  S.  W.  486 ;  Coulter  v.  Louisville  Bridge 
Co.  114  Ky.  43,  70  S.  W.  29 ;  Covington 
V.  Shinkle,  25  Ky.  L.  Rep.  73,  74  S.  W. 
652;  Com.  v.  Cumberland  Teleph.  ft  Teleg. 
Co.  124  Ky.  535,  9  S.  W.  604;  Com.  v. 
LouisvUle  &  N.  R.  Co.  142  Ky.  663,  136 
S.  W.  280 ;  Com.  v.  Covington  &  C.  Bridge 
Co.  114  Ky.  343,  70  S.  W.  849 ;  Com.  v. 
United  States  Exp.  Co.  149  Ky.  755,  149 
S.  W.  1037,  Ann.  Cas.  1914B,  196;  New- 
port V.  South  Covington  &  C.  Street  R. 
Co.  156  Ky.  403, 161  S.  W.  222. 
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The  Federal  courts  have  no  jurisdiction 
of  this  cause,  because  no  Federal  ques- 
tion is  involved,  and  because  it  is  a  suit 
against  the  state  of  Kentucky. 

Adams  Exp.  Co.  v.  Kentucky,  166  U. 
S.  171,  41  L.  ed.  960,  17  Sup.  Ct.  Rep. 
527;  Ex  parte  Virginia,  100  U.  S.  339,  25 
L.  ed.  676,  3  Am.  Crim.  Rep.  547 ;  Reagan 
V.  Farmers'  Loan  &  T.  Co.  154  U.  S.  362, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  Raymond  v.  Chi- 
cago Union  Traction  Co.  207  U.  S.  20,  52 
L.  ed.  78,  28  Sup.  Ct.  Rep.  7,  12  Ann. 
Cas.  757;  Ex  parte  Young,  209  U.  S. 
123,  52  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Barney  v.  New  York,  193  U.  S.  430,  48 
L.  ed.  737,  24  Sup.  Ct.  Rep.  602;  Vir- 
ginia V.  Rives,  100  U.  S.  313,  25  L.  ed. 
667,  3  Am.  Crim.  Rep.  524;  Civil  Rights 
Cases,  109  U.  S.  3,  27  L.  ed.  835,  3  Sup. 
Ct.  Rep.  18;  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  35  L.  ed.  363,  11  Sup.  Ct 
Rep.  699;  Board  of  Liquidation  v.  Me- 
Comb,  92  U.  S.  531,  23  L.  ed.  623;  Ha- 
good  V.  Southern,  117  U.  S.  52,  29  L.  ed. 
805,  6  Sup.  Ct.  Rep.  608;  Poindexter  v. 
Greenhow,  114  U.  S.  270,  29  L.  ed.  185, 
6  Sup.  Ct.  Rep.  903,  962 ;  Gunter  v.  At- 
lantic Coast  Line  R.  Co.  200  U.  S.  273,  50 
L.  ed.  477,  26  Sup.  Ct.  Rep.  252;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418;  Fitts  v.  McGhee,  172 
U.  S.  516,  43  L.  ed.  635, 19  Sup.  Ct.  Rep. 
269;  Coulter  v.  Louisville  &  N.  R.  Co. 
196  U.  S.  509,  49  L.  ed.  615,  25  Sup.  Ct 
Rep.  342;  Raymond  v.  Chicago  Union 
Traction  Co.  207  U.  S.  20,  52  L.  ed.  78, 
28  Sup.  Ct  Rep.  7,  12  Ann.  Cas.  757; 
Home  Teleph.  &  Teleg.  Co.  v.  Los  An- 
geles, 227  U.  S.  278,  57  L.  ed.  510,  33 
Sup.  Ct.  Rep.  312;  Biamey  v.  New  York, 
193  U.  S.  430,  48  L.  ed.  737,  24  Sup.  Ct 
Rep.  502. 

If  it  be  true  that  local  assessors  In 
each  county  assess  other  property  at  less 
than  its  cash  value,  the  plaintiff  for  this 
reason  is  not  entitled  to  any  relief,  if  its 
property  be  not  assessed  at  more  than  its 
fair  cash  value,  although  it  may  be  as- 
sessed at  a  higher  percentage  than  other 
assessed  property. 

Missouri  v.  Chicago,  B.  &  Q.  R.  Co.  241 
U.  S.  536,  60  L.  ed.  1153,  36  Sup.  Ct 
Rep.  716 ;  Louisville  &  N.  R.  Co.  v.  Coul- 
ter, 131  Fed.  306,  196  U.  S.  599,  49  L. 
ed.  615,  26  Sup.  Ct  Rep.  342;  Louisville 
R.  Co.  V.  Com.  105  Ky.  710,  49  S.  W. 
486;  Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  239,  33  L.  ed.  896,  10  Sup.  a. 
Rep.  633;  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  339,  35  L.  ed.  1035,  3  Inters.  Com. 
I  Rep.  810,  12  Sup.  Ct.  Rep.  250;  Travel- 
lers'  Ins.  Co.  v.  Connecticut,  185  U.  S.  364, 

244  U.  6. 
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46  L.  ed.  949,  22  Sup.  Ct.  Rep.  673 ;  State 
R.  Tax  Cases,  92  U.  S.  575,  23  L.  ed.  663; 
Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  33  L.  ed.  1026, 10  Sup.  Ct.  Rep.  693; 
Delaware  R.  Tax,  18  Wall.  206,  21  L.  ed. 
888;  Missouri  v.  Lewis  (Bowman  v. 
Lewis)  101  U.  S.  22,  25  L.  ed.  989;  Ken- 
tucky R.  Tax  Cases,  115  U.  S.  321,  29 
L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  Chicago, 
B.  &  Q.  R.  Co.  V.  Babcoek,  20f  U.  S-  686, 
61  L.  ed.  636,  27  Sup.  Ct.  Rep.  326. 

Plaintiff  has  an  adequate  remedy  at  law. 

Louisville  Gas  &  E.  Co.  v.  Boswortb, 
169  Ky.  824,  185  S.  W.  125;  Johnson  v. 
Wells,  F.  &  Co.  239  U.  S.  234,  60  L.  ed. 
243,  36  Sup.  Ct.  Rep.  62;  Evansville,  H. 
&  N.  R.  Co.  V.  Com.  9  Bush,  439. 

Messrs.  Marvel  Mills  Logan,  John  L. 
Rich,  and  Charles  Carroll  also  filed  a  sep- 
arate brief  for  Robert  L.  Greene  et  al.: 

The  legislature  had  the  power  to  clas- 
sify railroads  and  railroad  property  for 
taxation. 

Travellers'  Ins.  Co.  v.  Connecticut,  185 
U.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct. 
Rep.  673;  Delaware  R.  Tax,  18  Wall.  206, 
21  L.  ed.  888. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

These  cases  are  an  appeal  and  a  cross 
appeal  from  a  final  decree  of  the  district 
court  in  a  suit  that  was  commenced  by  the 
Louisville  &  Nashville  Railroad  Company, 
a  Kentucky  corporation,  against  Henry 
M.  Bosworth  and  others,  then  constituting 
the  Board  of  Valuation  and  Assessment  of 
that  state  (Boswortli  being  also  auditor  of 
public  accounts),  and  against  the  attorney 
general  of  the  state  and  his  assistants, 
seeking  to  restrain  the  taking  of  any  steps 
toward  enforcing  state  and  local  taxes  up- 
on the  basis  of  an  assessment  of  the  ''fran- 
chise" of  the  company  for  the  year  1913, 
made  by  the  Board  of  Valuation  and  As- 
sessment at  the  sum  of  $46,668,630,  or 
upon  the  basis  of  any  greater  valuation 
than  $22,899,200;  and  this  upon  the 
ground  that  the  assessment  was  unlawful 
and  not  in  accordance  with  the  statute, 
was  the  result  of  an  abuse  of  power  by 
the  Board  of  Valuation  and  Assessment, 
and  if  enforced  would  result  in  a  tak- 
ing [526]  of  plaintiffs  property  without 
due  process  of  law  and  a  denial  of  the 
equal  protection  of  the  laws,  contrary  to 
§  1  of  the  14th  Amendment.  By  a  sup- 
plemental bill,  Robert  L.  Greene  and  oth- 
ers were  brought  in  as  successors  in  ofiice 
of  the  original  defendants.  There  being 
no  diversity  of  citizenship,  the  jurisdiction 
was  rested  upon  the  ground  that  the  suits 
arose  under  the  cited  provisions  of  the 


also  upon  the  provisions  of  the  Constitu- 
tion and  laws  of  the  state.  A  chief 
ground  of  complaint,  based  upon  the 
equal  protection  provision  of  the  14th 
Amendment,  and  also  upon  the  require- 
ment of  equal  taxation  prescribed  by  §§ 
171,  172,  and  174  of  the  state  Constitu- 
tion,^ was  that  the  plaintiff  had  been  sub- 
jected to  illegal  discrimination,  in  that  its 
property  had  been  assessed  at  more  than 
its  actual  value,  whereais  the  property  of 
all  other  taxpayers  in  the  state  was  as- 
sessed uniformly  and  intentionally  at 
much  less  than  actual  value;  in  fact,  at 
not  exceeding  60  per  cent  thereof.  It 
was  alleged,  besides,  {bat  the  method  of 
assessment  followed  by  the  Board  of  Valu- 
ation was  inconsistent  with  the  provisions 
of  the  statutes  of  Kentucky,  and  for  that 
further  reason  the  assessment  was  illegal. 

A  previous  suit  of  the  same  character 
had  been  brought  by  the  same  plaintiff 
in  the  same  court  for  relief  against  the 
assessment  for  the  year  1912,  in  which, 
after  a  hearing  on  motion  for  preliminary 
injunction  and  demurrer  to  the  bill,  the 
court  delivered  a  very  elaborate  opinion, 
allowing  a  temporary  injunction  upon 
condition  that  plaintiff  should  pay  fran- 
chise taxes  to  the  state  and  subordinate 
taxing  districts  upon  a  valuation  of  $22,- 
899,200.  Louisville  &  N.  R.  Co.  ▼.  Bos- 
worth, 209  Fed.  380,  466. 

Following  this  precedent,  the  court,  up- 
on the  filing  of  [527]  the  bill  in  the  pres- 
ent case,  allowed  a  preliminary  injunc- 
tion upon  the  payihent  of  taxes,  based 
upon  the  same  valuation.  The  cause  pro- 
ceeded to  final  hearing,  and  the  court,  hav- 
ing found  plaintiff  to  have  been  sub- 
jected to  discrimination  by  the  valuing 
of  other  property  at  approximately  60 
per  cent  of  actual  values,  but  having  over- 
ruled the  other  grounds  of  relief  assert- 
ed, applied  an  equalizing  factor  to  the 
valuation  of  plaintiff's  franchise,  with  the 
result  of  finding  $25,808,493.60  to  be  the 
amount  at  which  it  was  legally  taxable,  or 
$2,909,293.60  in  excess  of  the  amount  up- 
on which  pa3rment  was  made  at  the  in- 
ception of  the  suit.  Therefore  a  final  de- 
cree was  made  enjoining  defendants  from 
enforcing  the  assessment  complained  of, 
on  condition  that  plaintiff  should  pay 
taxes,  state  and  local,  on  the  excess 
amount  named.    230  Fed.  191,  232. 

Plaintiff  appealed  to  this  court  upon 
the  ground  that  it  ought  not  to  be  re- 
quired to  pay  franchise  taxes  upon  any 
amount  in  excess  of  $22,899,200.    Defend- 


iSet    forth    in    full    In    the    opinion    in 
Qreene  v.  Louisville  &  Intenirban  K.  Co.  244 
Federal  Constitution;  but  plaintiff  relied    U.  S.  499,  ante,  1280,  37  Sup.  Ct.  R^.  673. 
•  1  li.  ed.  82  t%91 
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ants  took  a  eross  appeal  upon  the  ground 
that  phiintiff  was  entitled  to  no  relief. 
The  eases  were  argued  together  with  kin- 
dred cases  this  day  decided,  viz.,  Nos.  617 
and  618,  Greene  v.  Louisville  &  Inter- 
urban  B.  Co.  244  U.  S.  499,  ante,  1280, 
37  Sup.  Ct.  Rep.  673,  and  Nos.  642-645, 
Illinois  C.  R.  Co.  v.  Greene,  244  U.  S. 
555,  post,  1309,  37  Sup.  Ct.  Rep.  697. 

There  are  numerous  assignments  of  er- 
ror by  each  party,  but,  without  specify- 
ing these,  the  questions  raised  will  be 
disposed  of  in  the  order  of  convenience. 
Of  course,  the  Federal  jurisdiction,  hav- 
ing been  invoked  upon  substantial  grounds 
of  Federal  law,  extend  to  the  determi- 
nation of  all  questions  involved  in  the 
case,  whether  resting  upon  state  or  Fed- 
eral law.  Siler  v.  Louisville  &  N.  R.  Co. 
213  U.  S.  175, 191,  53  L.  ed.  753,  757,  29 
Sup.  Ct  Rep.  451;  Ohio  Tax  Cases,  232 
U.  S.  576,  586,  58  L.  ed.  737,  743,  34 
Sup.  Ct.  Rep.  372. 

It  may  be  premised  that  plaintiff  owns 
and  operates  a  great  system  of  railroads 
extending  throughout  Kentucky  and 
twelve  other  states,  embracing  (in  the 
year  in  question)  roads  operated  on  its 
own  account  to  the  extent  of  4,478.61 
[528]  miles,  of  which  1,574.47  miles,  or 
35.15  per  cent,  were  in  Kentucky,  and  an 
aggregate  of  roads  owned,  operated,  and 
controlled,  extending  to  7,907.83  miles, 
of  which  1,952.45  miles,  or  24.69  per  cent, 
were  in  Kentucky.  It  is  subject  to  tax- 
ation in  Kentucky  upon  its  tangible  prop- 
erty as  assessed  by  the  State  Railroad 
Commission,  and,  in  addition,  to  taxation, 
state  and  local,  upon  its  intangible  prop- 
erty or  "franchise"  under  §  4077,  Ky. 
Stat,  and  succeeding  sections  (set  forth 
below  in  margin) ,  the  valuation  to  be  fixed 
by  the  Board  of  Valuation  and  Assess- 
ment. 

(1)  Defendants  contend  that  the  dis- 
trict court  was  without  jurisdiction  be- 
cause the  suit  was  in  effect  a  suit  against 
the  state  of  Kentucky.  It  is  said  that  the 
sole  basis  of  a  suit  to  enjoin  state  officers 
from  the  performance  of  duties  pursuant 
to  a  statute  must  be  that  the  statute  it- 
self is  unconstitutional;  that,  since  the 
statute  in  question  here  is  constitutional, 
an  action  may  not  be  maintained  in  a 
court  of  the  United  States  (there  being 
no  diversity  of  citizenship)  for  what  is 
done  by  si^rdinate  officers  of  the  state 
in  executing  the  statute  in  an  unconsti- 
tntaonal  manner;  and  that  for  misconduct 
of  this  sort  there  is  no  remedy  except  in 
the  state  courts.  These  contentions  are 
disposed  of  adversely  in  Greene  v.  Louis- 
ville &  Interurban  R.  Co.  supra. 

(2)  It  is  contended  that  the  plaintiff 
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has  an  adequate  remedy  at  law  under  § 
162,  Ky.  Stat.  This  likewise  is  negatived 
by  the  case  just  mentioned. 

(3)  It  is  urged  that,  althou^  it  be  true 
that  the  local  assessors  in  each  county  as- 
sessed other  property  at  less  than  its  cash 
value,  plaintiff  is  not  entitled  to  relief  for 
this  reason  if  its  property  was  not  as- 
sessed at  more  than  its  fair  cash  value, 
even  though  it  was  assessed  at  a  higher 
percentage  than  other  property.  To  this 
the  same  answer  may  be  made.  The  facts 
found  in  this  case  bring  it  within  the  rul- 
ing that,  in  the  case  last  mentioned,  was 
made  upon  [529]  admitted  facts,  b^nse 
of  the  provisions  of  the  Constitution  and 
laws  of  the  state.  In  this  case,  as  in 
that,  we  find  it  unnecessary  to  pass  upon 
the  merits  of  the  question  wheUier  a  like 
result  would  be  reached  by  the  applica- 
tion of  the  ''equal  protection"  clause  of 
the  14th  Amendment. 

(4)  It  is  contended  that  although  there 
be  jurisdiction  to  enjoin  the  apportioning 
of  the  assessment  among  the  counties, 
cities,  and  towns  for  the  purpose  of  local 
taxation,  it  was  erroneous  to  enjoin  state 
taxation  based  upon  the  same  assessment. 
So  far  as  this  is  bottomed  upon  the  the- 
ory that  the  suit  is  a  suit  against  the  state, 
it  is  disposed  of  by  the  decision  cited.  It 
is  argued,  however,  that  while  this  court 
has  held  that  in  a  proper  case,  a  bill  may 
be  brought  to  restrain  apportionment  and 
certification  to  the  counties  of  a  tax  im- 
posed by  a  state  board  in  violation  of 
Federal  rights  (Faigo  v.  Hart,  193  U.  S. 
490,  48  L.  ed.  761,  24  Sup.  Ct.  Rep.  498), 
yet  Coulter  v.  Weir,  62  C.  C.  A.  429, 127 
Fed.  897,  906,  912,-~a  ease  that  arose  out 
of  the  same  provisions  of  the  Kentveky 
statutes  that  are  here  involved, — ^is  an  au- 
thority in  opposition  to  granting  rdief 
against  the  state  taxes,  and  that  it  was 
approved  by  this  court  in  Coulter  v. 
LouisviUe  &  N.  R.  Co.  196  U.  S.  599,  608, 
49  L.  ed.  615,  617,  25  Sup.  Ct.  Rep.  342. 
What  was  said  upon  the  subject  in  the 
case  last  mentioned  was  not  a  part  of  the 
matter  decided,  as  a  reference  to  the  opin- 
ion clearly  shows;  for  the  decision  in  fa- 
vor of  defendants  proceeded  upon  the 
ground  that  the  evidence  was  insufficient 
to  sustain  the  bill.  Coulter  v.  Weir,  su- 
pra, is  easily  distinguishable.  There,  the 
auditor  of  public  accounts  was  the  sole 
defendant.  The  circuit  court  of  appeals, 
after  citing  Poindexter  y.  Greenhow,  114 
U.  S.  270,  286-288,  29  L.  ed.  185,  191, 
192,  6  Sup.  Ct.  Rq>.  903,  962;  Reagan 
V.  Farmers'  Loan  a  T.  Co.  154  U.  S. 
362,  390,  38  L.  ed.  1014,  1021,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047; 
Scott  V.  Donald,  165  U.  S.  107,  112,  41 
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L.  ed.  648|  653,  17  Sup.  Ct.  Rep.  262: 
Smyth  V.  Ames,  169  U.  S.  466,  518,  42 
L.  ed.  819,  839,  18  Sup.  Ct.  Rep.  418; 
Fitts  V.  McQhee,  172  U.  S.  516,  529.  43 
L.  ed.  535,  541,  19  Sup.  Ct.  Rep.  269; 
and  Taylor  v.  Louisville  &  N.  R.  Co.  31 
C.  C.  A.  537,  60  U.  S.  App.  166,  88  Fed. 
350,  and  quoting  from  the  opinion  in  the 
TayFor  Case  to  the  e£fect  [530]  that  a 
suit  against  individuals,  seeking  to  enjoin 
them  from  doing  certain  acts  which  they 
assert  to  be  by  authority  of  the  state, 
but  which  complainants  aver  to  be  with- 
out lawful  authority,  is  not  a  suit  against 
the  state,  and  from  Fitts  v.  McGhee  to 
the  effect  that  a  suit  against  state  officers 
not'  holding  any  special  relation  to  the 
particular  statute  alleged  to  be  unconsti- 
tutional, nor  charged  with  its  enforce- 
ment, is  a  suit  merely  to  test  the  con- 
stitutionality of  a  state  statute,  and  ther^ 
fore  is  a  suit  against  the  state,  proceeded 
(p.  906)  to  sustain  the  action  only  so  far 
as  it  sought  to  enjoin  the  defendant  from 
certifying  to  the  county  clerks  the  aasefls- 
ment  complained  of.  The  contrary  result 
reached  with  respect  to  the  tax  due  to 
the  state  went  solely  upon  the  ground 
that,  as  to  this  tax,  the  auditor  had  no 
act  to  perform  under  the  statute  and  no 
authority  to  enforce  collection;  the  court 
proceeding  to  say  further  (p.  907) :  'If 
the  defendant  had  been  about  to  take  some 
step  under  color  of  the  law,  tending  to 
complete  the  assessment,  or  if  he  had  been 
authorised  to  seize  property  and  was 
about  to  do  so,  then  he  was,  assuming 
the  ease  to  be  with  the  complainants  on 
the  merits,  about  to  commit  a  trespass  for 
which  he  would  be  individuaUy  liable,  and 
in  a  proper  case  equity  might  enjoin  his 
proposed  action  upon  the  ground  of  his 
want  of  legal  authority.  But  this  is  not 
the  ease  made  in  respect  to  the  tax  due 
the  state,  and  the  bill,  so  far  as  it  soudit 
relief  against  the  state  tax,  must  be  cus- 
missed  without  regard  to  the  merits."  It 
would  seem  that  the  court  overlooked  §§ 
144,  145,  and  152,  Ky.  Stat,  which  re- 
quire the  auditor  to  keep  account  of  taxes 
collected,  keep  a  correct  list  of  balances 
due  by  individuals  to  the  conmionwealth, 
audit  and  enter  in  account  all  demands 
payable  at  the  treasury,  report  to  the  at- 
torney general  all  public  debtors  who  fail 
to  render  their  accounts  at  the  proper 
time  or  to  pay  the  money  in  their  hands 
due  the  commonwealth  into  the  treasury, 
and  grant  written  authority  to  the  treas- 
urer to  receive  money  [531]  from  pub- 
lie  offleers  or  other  peraons,  due  to  the 
oommonwealth.  However,  we  need  not 
rest  upon  this  point,  since  in  the  present 
case  the  attorney  general  and  his  assist- 
•  1  L.  ed. 


ants  are  joined  as  parties,  and  the  final 
decree  under  review  restrains  all  of  the 
defendants  from  taking  any  steps  to  col- 
lect the  excessive  taxes  due  to  the  state 
or  to  any  of  its  subdivisions,  and  from 
instituting  or  prosecutii^  any  proceedings 
against  the  plaintiff,  ei^er  by  indictment 
or  civil  action,  because  of  any  alleged  de- 
linquency or  ^dlure  of  the  plaintiff  to  pay 
taxes  upon  its  frandiise  on  a  valoa^on 
above  the  amount  found  by  the  court  to 
be  proper.  The  decree,  with  respect  to 
the  state  as  well  as  the  local  taxes,  is  dear- 
ly within  the  authority  of  Ex  parte 
Young,  209  U.  8. 123, 156,  52  Ll  ed.  714, 
727,  13  LlBJL.(N.8.)  932,  28  Sup.  Ct. 
Rep.  441,  14  Ann.  Gas.  764,  where  Fitts 
V.  McGhee,  172  U.  S.  516,  530,  43  L.  ed. 
535,  541,  19  Sup.  Ct  Rep.  269,  was  dis- 
tinguished upon  the  ground  that  in  that 
case  no  state  offleer  who  was  made  a  party 
had  to  do  with  the  enforcement  of  tfe^ 
statute  alleged  to  be  unconstitutional. 

If  what  was  said  in  Coulter  v.  Louis- 
viUe  ft  N.  R.  Co.  196  U.  S.  599,  608,  49  L. 
ed.  615,  617,  25  Sup.  Ct.  Rep.  342,  im- 
ports that  an  injunction  can,  under  no  cir- 
cumstances, be  awarded  with  respect  to 
state  taxes,  it  must  be  deemed  to  have 
been  overruled  by  Raymond  v.  Chicago 
Union  Traction  Co.  207  U.  S.  20,  52  L. 
ed.  78,  28  Sup.  Ct  Rep.  7, 12  Ann.  Cas. 
757,  where  the  collection  of  taxes  based 
upon  an  unconstitutional  assessment  was 
enjoined,  a  part  of  these  being  state  taxes, 
as  appears  by  the  report,  pp.  22,  27. 

(5)  It  is  contended  by  defendants  that 
the  evidence  was  insufficient  to  warrant 
the  conclusion  of  the  learned  district 
judge  that  in  fact  property  in  general  in 
he  state  of  Kentucky  was  systematically 
under-valued.  A  similar  quoition  of  ^t 
was  involved  in  Coulter  v.  Louisville  &  N. 
R.  Co.  and  this  eourt  (p.  609)  held  the 
evidence  to  be  insufficient  In  the  pres- 
ent case,  besides  much  to  the  same  effect 
as  that  presented  in  the  Coulter  Case,  a 
mass  of  additional  evidence  was  intro- 
duced, including  extracts  from  the  United 
States  Census  Report  for  the  year  1910; 
reports  of  the  State  Board  of  Equalisa- 
tion [532]  for  the  years  1910, 1911, 1912, 
and  1913;  report  of  the  State  Tax  Coti- 
mission  of  1913;  testimony  of  a  member 
of  the  State  Board  of  Equalixation  who 
served  in  the  years  1908  to  1911,  indu- 
sive;  affidavits  of  nearly  200  individuals 
from  47  counties  in  different  parts  of  the 
state;  and  much  besides.  The  evidence  is 
too  voluminous  to  be  adequately  reviewed 
within  reasonable  limits  of  space,  and  we 
content  ourselves  with  saying  that  it  com- 
prises a  body  of  official  lodmissions  and  di- 
rect  and    circumstantial    evidence   from 
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private  and  public  sources  that  are  unim- 
peached,  fully  sustaining  the  finding  of 
the  trial  court  that  the  great  mass  of 
property  in  the  state,  so  far  as  assessed 
by  the  county  assessors  under  the  re- 
view of  the  county  boards  of  supervisors 
and  the  State  Board  of  Equalization, — 
and  this  embraces  all  tangible  property 
ezcq>t  railroad  property  and  distilled 
spirits,— during  a  period  of  years  prior  to 
aiid  including  the  year  1913,  was  inten- 
tionally, systematically,  and  notoriously 
assessed  far  below  its  actual  value,  and  at 
certainly  not  exceeding  60  per  cent  of  its 
fair  cash  value.  There  is  little  to  the  con- 
trary except  the  general  presumptions 
arising  from  the  statutory  duty  of  as- 
sessors to  assess  at  fair  cash  value  and 
from  the  oath  customarily  required  of  in- 
dividual taxpayers,  and  a  large  number 
of  stereotyped  affidavits  made  by  former 
assessors  to  the  effect  that  they  endeavored 
to  follow  the  law  and  assess  all  property 
at  its  fair  cash  value,  and  if  any  property 
was  otherwise  assessed  it  was  uninten- 
tional, and  not  pursuant  to  any  agree- 
ment between  the  assessor  and  the  tax- 
payer. In  our  judgment  this  does  not 
materially  detract  from  the  convincing  ef- 
fect of  plaintiff's  proofs.    The  evidence  is 


analvzed  briefly  in  the  opinion  of  the  dis- 
trict judge  (230  Fed.  227-231),  and  noth- 
ing more  need  be  added  to  his  comments 
upon  it. 

Tliis  disposes  of  all  the  points  raised 
by  defendants. 

(6)  It  is  contended  by  plaintiff  that 
the  Board  of  Valuation  and  Assessment, 
in  assessing  plaintiff's  franchise^  [533] 
proceeded  upon  erroneous  principles  and 
adopted  an  improper  melhod,  not  only  iu 
failing  to  equalize  the  assessment  so  as  to 
make  it  conform  to  the  basis  generally 
adopted  by  other  assessing  officers  in  as- 
sessizig  other  kinds  of  property,  but  also 
in  failing  to  follow  the  course  prescribed 
by  the  Kentucky  statute;  and  that  with 
respect  to  its  complaint  in  this  regard  the 
decree  of  the  district  court  gave  inade- 
quate relief. 

In  order  to  pass  upon  this  contention, 
we  must  consider  the  nature  of  the  so- 
called  ''franchise  tax,"  the  method  pre- 
scribed by  the  statute  for  \aluing  the 
franchise,  the  method  that  was  pursued 
by  the  Board,  and  the  manner  in  which 
the  district  court  dealt  with  it. 

The  statutory  pro\*isions  are  in  §§  4077- 
4081,  Ky.  Stat.,  the  material  portions 
of  which  are  set  forth  in  the  margin.' 


*"§  4077.  (1)  Franchise — assesBment  of. 
— Every  railway  company  or  corporation, 
.  .  .  also  every  other  corporation,  com- 
pany or  association  having  or  exercising 
anv  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons, 
or  performing  any  public  service,  Bnal],  in 
addition  to  the  other  taxes  imposed  on  it 
by  law,  annually  pav  a  tax  on  its  franchise 
to  the  state,  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town  or  taxing 
district,  where  its  franchise  mav  be  exer- 
cised. The  auditor,  treasurer  and  secretary 
of  state  are  hereby  constituted  a  Board  of 
Valuation  and  Assessment  for  fixing  the 
value  of  said  franchise,  except  as  to  turn- 
pike companies,  which  are  provided  for  in 
I  1  [4095]  of  subdivision  4  of  this  article. 
.  .  .  The  auditor  shall  be  chairman  of 
said  board,  and  shall  convene  the  same  from 
time  to  time,  as  the  business  of  the  board 
may  require.  It  shall  be  the  duty  of  the 
attorney  general,  when  requested  by  the 
Board  of  Valuation  and  Assessment,  to  at- 
tend said  board  at  its  meetings  and  advise 
with  same  in  its  proceedings. 

I  4078.  (2)  Corporations  to  report  to 
auditor  to  determine  value  of  franchise. — 
In  order  to  determine  the  value  of  the  fran- 
chises mentioned  in  the  next  preceding  sec- 
tion, shall,  annually,  between  the  30th  day 
of  June  and  the  Ist  day  of  October,  make 
and  deliver  to  the  auditor  of  public  accounts 
of  this  state  a  statement,  verified  by  Its 
president,  cashier,  secretary,  treasurer,  man- 
ager, or  other  ohief  officer  or  agent,  in 
such   form  as  the  auditor  may  prescribe, 
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showing  the  following  facts,  viz.:  the  name 
and  principal  place  of  business  of  the  cor- 
poration, company  or  association;  the  kind 
of  business  engaged  in ;  the  amount  of  capital 
stock,  preferred  and  common;  tlie  number 
of  shares  of  each ;  the  amount  of  stock  paid 
up;  the  par  and  real  value  thereof;  Uie 
highest  price  at  which  such  stock  was  sold 
at  a  bona  fide  sale  within  twelve  months 
next  before  the  30th  day  of  June  of  the 
year  in  which  the  statement  h  required  to 
be  made;  the  amount  of  surplus  funds  and 
undivided  profits  and  the  value  of  all  other 
assets;  the  total  amount  of  indebtedness  as 
principal,  the  amount  of  gross  or  net  earn- 
ings or  income,  including  interest  or  invest- 
ments, and  incomes  from  all  other  sources 
for  twelve  months  next  preceding  the 
30th  day  of  June  of  the  year  in  which 
the  statement  is  required;  the  amount 
and  kind  of  tangible  property  in  this 
state,  and  where  situated,  assessed,  or 
liable  to  assessment  in  this  state,  and  the 
fair  cash  value  thereof,  estimated  at  the 
price  it  would  bring  at  a  fair  voluntary  sale, 
and  such  other  facts  as  the  auditor  may  re- 
quire. 

§  4070.  (3)  Value  of  franchise — ^how  de- 
termined— lines  extend  beyond  state  or 
county. — Where  the  line  or  lines  of  any 
such  corporations,  company  or  association 
extend  beyond  the  limits  of  the  state  or 
county,  the  statement  shall,  in  addition  to 
the  other  facta  hereinbefore  required,  show 
the  length  of  entire  lines  operated,  owned, 
leased  or  controlled  iu  this  state,  and  in 
each  county,  incorporated  city,  town  or  tax- 
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[534]  They  originated  in  the  first  gener- 
al assembly  after  the  new  Constitution, 
being  §§  1  to  5  of  article  3  of  chap.  103 
(Nov.  11, 1892;  Acts  1891-1893,  p.  290), 
which  were  amended  by  chap.  217  of  the 
same  session  (June  9,  1893,  p.  990),  by 
Act  of  March  29, 1902  (Acts  1902,  chap. 
128,  pp.  281,  305-309),  and  by  Act  of 
March  15,  1906  (Laws  1906,  chap.  22, 
pp.  88,  12&-130).  One  of  the  amend- 
ments, having  to  do  with  one  of  the 
questions  wo  are  to  consider,  will  be 
mentioned  below. 

It  will  be  observed  that  the  values  of 
franchises  (except  as  to  turnpike  compa- 
nies, otherwise  provided  for)  are  to  be  de- 
termined by  the  Board  of  Valuation  and 
Assessment,  which  board,  upon  a  consid- 
eration of  information  furnished  to  it  by 
the  corporation,  and  from  such  other 
[535]  evidence  as  it  may  have,  is  to  ''fix 
the  value  of  the  capital  stock  of  the  cor- 
poration. .  .  .  and  from  the  amount 
thus  fixed  shall  deduct  the  assessed  value 
of  all  tangible  property  assessed  in  this 
state,  or  in  the  counties  where  situated. 
The  remainder  thus  found  shall  be  the 
value  of  its  corporate  fr^anchise  subject 


to  taxation  as  aforesaid."  It  has  been 
held  by  the  Kentucky  court  of  appeals, 
and  by  this  court,  that  the  ''capital  stock 
of  the  corporation"  includes  its  entire 
property  of  every  kind  and  description, 
tangible  and  intangible,  and  that  what  is 
called  its  ''corporate  franchise''  is  the  in- 
tangible property  of  the  company  in  Ken- 
tucky. Henderson  Bridge  Co.  v.  Com. 
99  Ky.  623,  639,  641,  29  L JI.A.  73,  31  S. 
W.  486;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  154,  41  L.  ed.  953, 
954,  17  Sup.  Ct.  Rep.  532;  Adams  Exp. 
Co.  V.  [586]  Kentucky,  166  U.  8.  171, 
180,  41  L.  ed.  960,  963, 17  Sup.  Ct  Rep. 
527;  Louisville  Tobacco  Warehouse  Co.  v. 
Com.  106  Ky.  165, 167,  57  L.R.A.  83,  49 
S.  W.  1069;  Marion  Nat.  Bank  v.  Bur- 
ton, 121  Ky.  876,  888,  10  L.R.A.(N.S.) 
947,  90  S.  W.  944. 

The  findings  of  an  official  body  such  as 
the  Board  of  Valuation  and  Assessment, 
made — as  was  the  case  here — after  a  hear- 
ing and  upon  notice  to  the  taxpayer,  are 
quasi  judicial  in  their  character,  and  are 
not  to  be  set  aside  or  disregarded  by  the 
courts  unless  it  is  made  to  appear  that  the 
body  proceeded  upon  an  erroneous  prin- 


ing  district,  and  the  entire  line  operated, 
controlled,  leased  or  owned  elsewhere.  If 
the  corporation,  company  or  association  be 
organized  under  the  laws  of  any  other  state 
or  government  or  organized  and  incorporat- 
ed in  this  state,  but  operating  and  con* 
ducting  its  business  in  other  states  as  well 
as  in  this  state,  the  statement  shall  show 
the  following  facts  in  addition  to  the  facts 
hereinbefore  required:  The  gross  and  net 
income  or  earnings  received  in  this  state 
and  out  of  this  state,  on  business  done  in 
this  state,  and  the  entire  gross  receipts  of 
the  corporation,  company  or  association  in 
this  state  and  elsewhere  during  the  twelve 
mouths  next  before  the  30th  day  of  June 
of  the  year  in  which  the  assessment  is  re- 
quired to  be  made.  .  .  .  Provided,  That 
said  Board,  from  said  statement,  and  from 
such  other  evidence  as  it  may  have,  if  such 
corporation,  company  or  association  be  or- 
ganized under  the  laws  of  this  state,  shall 
fix  the  value  of  the  capital  stock  of  the  cor- 
poration, company  or  association,  as  pro- 
vided in  the  next  succeeding  section,  and 
from  the  amount  tlins  fixed  shall  deduct  the 
assessed  value  of  all  tangible  property  as- 
Rt^scd  in  this  state,  or  in  the  counties  wliere 
Hitnatcd.  The  remainder  thus  found  shall 
l)e  the  value  of  its  corporate  franchise  sub- 
ject to  taxation  as  aforesaid. 

§  4080.  (4)  Foreign  corporations — fran- 
chise— ^liow  determined.  If  the  corporation, 
company  or  association  be  organized  under 
the  laws  of  any  other  state  or  government, 
except  as  provided  in  the  next  section,  the 
]>oanl  ^hall  fix  the  capital  stock  in  this 
state  liy  capital izinpf  the  net  income  derived 
in  this  stale,  or  it  shall  fix  the  capital  stock 
as  hereinbefore  provided,  and  will  determine 
•  1  li.  ed. 


from  the  amount  of  the  gross  receipts  of 
such  corporation,  company  or  association  in 
this  state  and  elsewhere,  the  proportion 
which  the  gross  receipts  of  this  state,  with- 
in twelve  months  next  before  the  30th  day 
of  June  of  the  year  in  which  the  assess- 
ments were  made,  bears  to  the  entire  gross 
receipts  of  the  company,  the  same  propor- 
tion of  the  value  of  the  entire  capitfil  stock 
or  the  capitalizing  of  the  net  earnings  in 
this  state,  less  the  assessed  value  of  the 
tangible  property  assessed,  or  liable  to  as- 
sessment, in  this  state,  shall  be  the  cor- 
rect value  of  the  corporate  franchise  of  such 
corporation,  company  or  association  for  tax- 
ation in  this  state. 

§  4081.  (5)  Interstate  carrier — ^franchise 
— how  fixed. — If  the  corporation  organized 
under  the  laws  of  this  state,  or  of  some 
other  state  government,  be  a  railroad  .  .  . 
company  or  a  corporation  performing  any 
other  public  service,  the  lines  of  whidi  ex- 
tend beyond  the  limits  of  the  state,  the  said 
Board  will  fix  the  value  of  the  capital  stock 
as  hereinbefore  provided,  and  that  propor- 
tion of  the  value  of  the  capital  stock  which 
the  length  of  the  lines  operated,  owned, 
leased,  or  controlled  in  this  state,  bears  to 
the  total  length  of  the  lines  owned,  leased 
or  controlled  in  this  state  and  elsewhere, 
shall  be  considered  in  fixing  the  value  of 
the  corporate  franchise  of  such  corporation 
liable  for  taxation  in  this  state;  and  such 
corporate  franchise  shall  be  liable  to  taxa- 
tion in  each  county,  incorporated  city,  town 
or  district  through  or  into  which  Fuch  lines 
pass,  or  are  operated,  in  the  same  propor- 
tion that  the  length  of  the  line  in  such 
county,  city,  town  or  district  bears  to  the 
whole*  length  of  lines  in  this  state;    .    .    .** 
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eiple  or  adopted  an  improer  mode  of  es- 
timatiDg  the  value  of  the  franchise,  or  un- 
less fraud  appears.  Pittshurgh,  C.  C.  & 
St  L.  R.  Co.  V.  Backus,  154  U.  S.  421, 
435,  436,  38  L.  ed.  1031,  1039,  1040,  14 
Sup.  Ct.  Rep.  1114;  Chicago,  B.  &  Q. 
R.  Co.  ▼.  Bahcock,  204  U.  S.  585,  596,  51 
L.  ed.  636,  639,  27  Sup.  Ct.  Rep.  326. 
In  this  ease  there  is  no  showing  of  fraud, 
the  contention  being  that  the  Board  de- 
parted from  the  mode  prescribed  by  the 
statute.  If  they  did  this,  or  if  they  pro- 
ceeded in  disregard  of  rights  secured  to 
the  taxpayer  by  the  state  or  Federal  Con- 
stitution, of  course  they  proceeded  upon 
an  [587]  erroneous  principle.  Henaer- 
son  Bridge  Co.  ▼.  Com.  99  Ky.  623,  645, 
29  1j.R.A.  73,  31  8.  W.  48(5;  Hager  v. 
American  Surety  Co.  121  Ky.  791,  800, 
90  S.  W.  550.  It  appears  that  the  Board, 
having  received  a  report  from  the  plain- 
tiff, and  having  made  a  tentative  assess- 
ment of  its  franchise  for  taxation  for  the 
year  1913,  had  a  hearing  upon  the  mat- 
ter in  the  presence  of  counsel  for  plain- 
tiff, and  as  a  result  made  up  its  assess- 
ment in  a  manner  summarized  by  the 
district  court  (230  Fed.  193)  as  follows : 
''The  details  of  the  assessment,  showing 
the  manner  in  which  the  Board  arrived  at 
$45,658,630  as  the  value  of  the  franchise, 
are  these:  The  Board  first  found  the  fair 
cash  value  of  plaintiff's  capital  stock, 
hereafter  termed  its  unit,  to  be  $262,252,- 
566.  This  valuation  it  arrived  at  by  cap- 
italizing at  6  per  cent  what  it  took  to  be 
plaintiff's  net  income  from  operations  on 
its  own  account  for  the  year  ending  June 
30, 1912.  as  of  which  date  the  assessment 
speaks,  Jess  what  it  took  to  be  its  net  in- 
come irom  certain  property  which  it  took 
to  be  nontaxable.  Plaintiff's  reports  to 
the  Kentucky  Raihroad  Commission  and 
to  the  Interstate  Commerce  Commission 
as  of  that  date  state  plaintiff's  net  income 
for  that  year  to  have  been  $18,052,905.12. 
This  induded  the  net  income  from  the 
operation  by  plaintiff  of  three  railroads, 
two  in  and  one  out  of  Kentucky,  on  ac- 
count of  the  owners,  which  amounted  to 
$1,439,604.  The  board  deducted  this  sum 
from  the  total,  leaving  a  balance  of  $16,- 
613,  301.12  of  net  income  from  operations 
on  its  own  account.  It  then  deducted 
from  this  balance  the  sum  of  $878,147  on 
account  of  its  net  income  from  such  non- 
taxable property.  This  left  a  balance  of 
$15,735454,  which,  capitalized  at  6  per 
cent,  gave  the  sum  of  $262,252^66,  at 
which  it  valued  the  unit.  The  nontaxable 

Sroperty,  the  income  from  which  was  thus 
educted,  consisted  of  stocks  in  other  cor- 
porations which  owned  property  in  this 
state  and  which  bad  paid  the  taxes  the^ 
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on.  The  deduction  was  based  on  §§  4085 
[538]  and  4086,  Kentucky  SUtutes,  and 
the  construction  thereof  by  the  court  of 
appeab  in  the  cases  of  Com.  ex  rel.  Mc- 
Elroy  V.  Walsh,  133  Ky.  103,  117  S.  W. 
398,  and  Com.  ex  rel.  Hopkins  v.  Fidelity 
Trust  Co.  147  Ky.  77,  143  S.  W.  1037. 
It  then  apportioned  $92,181,766  of  this 
sum  to  Kentucky.  The  sum  so  appor- 
tioned was  35.15  per  cent  thereof.  The 
percentage  which  it  took  was  the  per- 
centage which  the  mileage  operated  by 
plaintiff  in  Kentucky  on  its  own  account 
was  of  the  entire  mileage  so  operated  by 
it.  The  entire  mileage  so  operated  by  it 
was  4,478.61,  of  which  1,574.41  was  in 
Kentucky.  It  then  added  to  the  sum  so 
apportioned  $2,468,612,  the  excess  in  the 
value  which  it  took  that  the  portion  of  the 
unit  in  Kentucky  was  over  such  mileage 
proportion  of  the  value  thereof.  It  found 
this  excess  in  value  to  be  in  the  intangible 
part  of  the  portion  of  the  unit  in  Ken- 
tucky, and  that  in  this  way:  The  value 
of  the  tangible  part  it  took  to  be  $177,- 
038,  113,  and  that  of  the  intangible  $85,- 
214,453.  The  proportion  of  the  gross  in- 
come derived  from  Kentucky  of  the  entire 
gross  income  it  took  to  be  38  per  cent,  or 
2.85  per  cent  in  excess  of  such  mileage 
proportion.  It  took  it  that  this  showed 
that  the  value  of  the  portion  of  the  in- 
tangible part  of  the  unit  in  Kentucky  was 
2.85  per  cent  of  the  value  of  such  part, 
or  the  sum  of  $2,468,612,  in  excess  of 
such  mileage  proportion  thereof.  Adding 
this  sum  to  such  mileage  proportion  or 
the  value  of  the  unit,  to  wit,  $92^81,766, 
made  the  value  of  the  portion  of  the  unit 
in  Kentucky  $94,650,388.  It  then  reduced 
this  sum  to  that  of  $94,500,000  as  the 
value.  This  reduction  is  not  to  be  account- 
ed for,  except  on  the  ground  that  it  want- 
ed to  place  the  value  of  such  portion  in 
round  numbers.  This  lessened  the  addi- 
tion to  such  mileage  proportion  of  the 
value  of  the  unit  on  account  of  the  excess 
in  value  of  the  portion  of  the  intangible 
part  of  the  unit  in  Kentucky  over  such 
mileage  proportion  thereof  from  the  sum 
of  $2,468,612  to  $2,318,244,  which  latter 
sum  was  the  difference  [539]  between 
$94,500,000  and  $92,181,766.  But  the 
Board  had  no  sooner  made  this  reduction 
than  it  made  a  further  reduction  from 
this  sum  in  round  numbers  to  another 
sum,  not  in  round  numbers,  to  wit  $75,- 
139,402,  as  the  value  of  the  portion  of  the 
unit  in  Kentucky,  and  there  it  stayed.  On 
the  assumption  that  this  sum  was  reached 
by  reducing  from  $94,500,000  there  is  no 
accounting  for  how  it  reached  it,  rather 
than  any  other  sura.  The  only  account 
of  it  which  it  gave  was  thai  it  so  did  *io 
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be  conservative,  and  out  of  an  abundance 
of  caution,  to  the  end  that  no  injustice 
may  be  done  respondent  in  arriving  at  the 
value  of  the  corporate  franchise  of  re- 
spondent in  this  state.'  And  it  noted  the 
fact  that  this  sum  was  less  than  80  per 
cent  of  that  which  it  believes  to  be  the  udr 
cash  value  of  Kentucky's  proportion  of 
the  entire  captal  stock  of  respondent.'  It 
then  deducted  from  this  last  sum  the  as- 
sessed value  of  the  tangible  property  in 
Kentucky,  to  wit,  $29,500,772,  which  left 
the  sum  of  $45,658,630  as  the  value  of 
the  franchise.  Such  is  what  the  Board 
did  on  the  face  of  things." 

Plaintiff  being  an  interstate  carrier 
whose  lines  of  reload  extend  both  within 
and  without  the  limits  of  the  state,  it 
comes  within  §  4081,  Ky.  Stat.,  which  re- 
quires that  ''the  said  board  will  fix  the 
value  of  the  capital  stock  as  hereinbefore 
provided,  and  that  proportion  of  the  value 
of  the  capital  stodc  which  the  length  of 
the  lines  operated,  owned,  leased,  or  eon- 
trolled  in  this  state,  bears  to  the  total 
lengfth  of  the  lines  owned,  leased  or  con- 
trolled in  this  state  and  elsewhere,  shall 
be  considered  in  fixing  the  value  of  the 
corporate  franchise  of  such  corporation 
liable  for  taxation  in  this  state."  The 
only  previous  provision  to  satisfy  the  ref- 
erence, 'Vill  fix  the  value  of  the  capital 
stock  OS  hereinbefore  provided/'  is  the 
provision  of  §  4079,  that  the  Board  shall 
fix  it  ''from  said  statement  and  from  such 
other  evidence  as  it  may  have." 

Under  this  system  it  is  obvious  that 
there  are  three  [540]  principal  steps  in 
the  process  of  ascertaining  the  value  of 
the  intangible  property,  taxable  in  Ken- 
tucky, of  companies  operating  lines  of 
railroad  extending  within  and  beyond  the 
limits  of  the  state.  These  are:  (1)  The 
fixing  of  the  value  of  "the  capital  stock 
of  the  corporation ; "  which,  as  construed 
in  previous  cases,  means  the  total  value 
of  all  its  net  assets,  tangible  and  intan- 
gible, within  and  without  the  state;  (2) 
the  apportionment  to  Kentucky;  and  (3) 
the  elimination  of  the  value  of  the  tan- 
gible assets.  Whether  the  second  step 
shall  precede  the  third,  or  vice  versa,  is 
one  of  the  matters  in  dispute. 

No  specific  method  being  prescribed  by 
the  statute  for  fixing  the  value  of  the 
"capital  stock"  of  the  entire  system,  ex- 
cept a  requirement  to  the  effect  that  the 
Board  shall  have  before  it,  with  other 
evidence,  a  statement  by  the  corporation 
setting  forth  the  kind  of  business  en- 
gaged in,  the  amount  of  capital  stock, 
the  number  of  shares,  the  par  and  real 
value  thereof,  with  the  highest  price  atj 
which  it  has  sold  recently^  the  amount  ot 
•  1  li.  ea. 


surplus  and  undivided  profits,  the  value 
of  all  assets,  the  total  amount  of  indebt- 
edness, the  gross  and  net  earnings  or 
income,  the  amount  and  kind  of  tangible 
property  within  the  state,  and  its  loca- 
tion and  fair  cash  value,  it  follows  that 
the  particular  method  to  be  pursued  in 
ascertaining  from  this  and  other  evi- 
dence the  aggregate  capital  value  is  left 
to  the  sound  judgment  and  discretion 
of  the  Board.  In  such  oases  there  are 
(at  least)  two  recognized  methods, 
known  as  the  stock-and-bond  plan  and  the 
capitalization-of-income  plan.  In  the 
present  case  the  latter  was  followed. 

(7)  The  application  of  this  method  by 
the  Board  is  attacked  in  two  respects: 
first,  in  the  manner  of  deducting  nontax- 
able assets,  and,  second,  in  the  rate  of 
percentage  used  in  capitalizing  the  in- 
come. £r  to  the  first  point,  the  insistence 
is  that  as  the  tax  under  consideration  is 
merely  an  intangible-property  tax,  it  re- 
sults that  if  [541]  among  the  assets  of 
the  corporation  going  to  make  up  its  to- 
tal capital  value  there  were  some  that 
were  nontaxable,  it  was  necessary  to  de- 
duct these  before  arriving  at  the  taxable 
capital.  It  is  pointed  out  that  under  § 
4085,  Ky.  Stat.,  the  property  of  all  cor- 
porations is  to  be  assessed  in  the  name 
of  the  corporation,  and  "so  long  as  said 
corporation  pays  the  tax  on  all  its  prop- 
erty of  every  kind  the  individual  stock- 
holders ^aJl  not  be  required  to  list  their 
shares  in  said  corporation;"  the  argu- 
ment being  that,  to  the  extent  that  plain- 
tiff held  tiie  stock  of  other  corporations 
having  property  in  Kentucky  and  paving 
taxes  thereon  in  that  state,  this  stock  in 
plaintiff's  hands  was  nontaxable,  and  its 
value  should  have  been  deducted  from 
the  total  value  of  its  capital  stock  pre- 
Wously  ascertained;  citing  Com.  ex  rel. 
Hopkins  v.  Fidelity  Trust  Co.  147  Ky. 
77,  84,  143  S.  W.  1037.  As  the  record 
shows,  the  Board  of  Valuation  and  As- 
sessment recognized  plaintiff's  right  to 
deduction  upon  this  account,  and  for  this 
reason,  in  applying  the  capitalization-of- 
income  method,  deducted  from  $16,613,- 
301.12,  net  income  from  operated  roads, 
the  sum  of  $878,147,  the  net  income  from 
nontaxible  securities  as  reported  by  plain- 
tiff to  the  auditor  and  the  Railroad  Com- 
mission, taking  the  balance  only,  or  $15,- 
'735454,  as  the  income  to  be  capitalized 
in  order  to  arrive  at  the  value  of  the  en- 
tire system.  The  criticism  is  that  adopt- 
ing this  method  had  the  effect  of  deduct- 
ing only  such  stock  in  other  corporations 
as  paid  dividends,  whereas  plaintiff  in- 
sists that  much  of  its  stock  thus  held,  al- 
though paying  no  dividends,  or  dividends 
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at  a  low  rate,  had  large  intrinsic  value  by 
reason  of  the  control  it  gave  over  other 
lines  of  railroad  and  the  increment  it 
brought  to  the  aggregate  income  of  the 
company.  There  was  evidence  that  these 
nontaxable  securities  amounted  to  up- 
wards of  $30,000,000  in  value,  whereas 
the  capitalization  at  6  per  cent  of  their 
income  of  $878,147  produced  a  value  of 
only  $14,469^13.  In  our  opinion,  it  is 
a  sufficient  answer  to  this  contention 
[542]  to  say  that  the  Board  merely 
carried  out  the  capitalization-of-income 
plan  of  valuation,  perhaps  to  its  logical 
extreme,  but  certainly  not  in  a  manner 
that  enables  this  court  to  say  that  they 
pursued  a  fundamentally  wrong  method. 

(8)  The  second  point,  the  adoption  of 
a  6  per  cent  interest  rate  as  the  basis  of 
capitalization,  instead  of  the  higher  rate, 
called  in  the  testimony  the  ''composite 
percentage,"  reached  by  taking  plaintiff's 
mileage  in  each  of  the  thirteen  states  in 
which  it  operates,  multiplying  this  by  the 
legal  rate  of  interest  in  that  state,  and 
dividing  the  total  of  the  products  by  the 
total  mileage,  is,  like  the  first,  a  criticism 
merdy  of  the  conclusion  of  the  Board 
upon  a  question  of  fact  which  is  not 
properly  subject  to  review  by  tiie  courts. 

Therefore  we  concur  in  the  opinion  of 
the  district  judge  that,  upon  this  record, 
the  value  of  the  capital  stodc  must  be 
taken  to  be  at  least  as  great  as  $262,252,- 
566,  the  amount  found  by  the  Board. 

(9)  The  Boards'  next  step  was  to  ap- 
portion to  Kentucky  a  certain  part  of 
this  total  value,  which,  of  course,  includ- 
ed both  tangible  and  intangible  assets; 
after  which  it  proceeded  to  deduct  the 
assessed  value  of  the  tangible  assets  in 
Kentucky.  Plaintiff  insists  that  these 
steps  should  have  been  reversed;  ttiai  the 
Board,  having  valued  the  total  capital 
stock  of  the  company,  including  assets 
tangible  and  intangible,  should  first  have 
deducted  the  entire  tangible  assets 
wherever  situate,  and  next  have  assigned 
a  proper  portion  of  the  intangible  to 
Kentucky. 

What  the  statute  requires  in  this  re- 
spect is  a  question  of  state  law,  upon 
which  we  must  follow  the  Kentucky  court 
of  appeals  if  that  court  has  passed  upon 
it.    It  is  true  that  the  only  authority  of 
the  Board  was  to  assess  intangible  prop-, 
erty;  and,  whether  it  followed  the  local 
statute  or  not,  it  could  not,  consistently 
with  the  due  process  provision  of  the  14th 
Amendment,  include,  at  least  as  against 
any  foreign  corporation,  any  part  of  its  | 
[543]   tangible  property  lying  without  | 
the  state;  and  it  is  not  to  be  supposed! 
that  the  statute  intended  to  prescribe  a 


different  rule  with  respect  to  Kentucky 
corporations,   since   domestic   and    for- 
eign corporations  are  dealt  with  in  the 
same  section  (§  4081).    That  section,  ac- 
cording to  its  terms,  first  provides  that 
the  Board  shall  ''fix  the  value  of  the 
capital  stock  as  hereinbefore  provided," 
there  being,  as  already  shown,  no  provi- 
sion respecting  the  method  except  that 
the  ascertainment  shall  be  based  upon 
the  statement  of  the  corporation   and 
such  other  evidence  as  the  Board  may 
have.     The  section  proceeds  to  declare 
that  ''that  proportion  of  the  value  of  the 
capital  stock  which  the  length  of  the 
lines  operated,  owned,  leased,  or  con- 
trolled in  this  state,  bears  to  the  total 
length  of  the  lines  owned,  leased  or  con- 
trolled   in    this    state    and    elsewhere, 
shall  be  considered  in  fixing  the  value  of 
the  corporate  franchise  of  such  corpora- 
tion  liable  for  taxation   in  this  state." 
Referring  now  to  the  mode  of  procedure, 
these  words  evidently  contemplate  an  ap- 
portionment, as  an  aid  in  reaching  the 
ultimate   result    (valuation   of  franchise 
taxable  in  Kentucky) ;  but  it  is  an  ap- 
portionment of  ''the  value  of  the  capital 
stock,"  which  includes  both  tangibles  and 
intangibles,  within  and  without  the  state. 
This  is  not  to  say  that  any  property  with- 
out the  state  may  be  taxed.    It  requires 
state  mileage  valuation  to  be  considered 
and  compared  with  system  mileage  valua- 
tion, but  it  does  not  make  this  compari- 
son conclusive.     As  the  section  was  en- 
acted originally,  the  words  "considered 
in  fixing"  were  not  contained  in  it,  so 
that,  upon  the  face  of  things,  the  mOeage 
prorate  was  conclusive  in  ascertaining 
the  state's  proportion  of  the  value  of  the 
corporate  franchise, — ^just  as  county  and 
district  mileage  was  and  still  is  conclusive 
as  to  apportionment  between  those  tax- 
ing districts.    But  by  the  Act  of  June  9, 
1893,  the  words  "considered  in  fixing" 
were   inserted,    the   necessary   effect   of 
which  was  to  make  the  relation  of  state 
[544]  mileage  to  system  mileage  a  fact- 
or that  must  be  considered,  but  not  nec- 
essarily given  conclusive  weight    Section 
4081  says  nothing  about  deducting  the 
value  of  tangible  property,  and  the  pre- 
ceding sections  speak  of  deducting  only 
such,  tangible  property  as  is  located  with- 
in the  state.    Indeed,  there  is  no  provi- 
sion requiring  the  corporation  to  report 
its  tangibles  outside  of  the  state.    And, 
if  all  tangibles  were  deducted  before  ap- 
portionment, then  the  deduction  of  "all 
tangible  property  assessed  in  this  state," 
specifically  required  by  the  proviso  to  § 
4079,  obviously  would  result  in  a  double 
deduction.     The  sections  are  inartificallv 
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drawn  in  this  as  in  some  other  respects. 
The  district  conrt,  upon  elaborate  consid- 
eration in  the  case  of  the  1912  assessment 
(209  Fed.  418-429),  reached  the  conclu- 
sion that  by  the  proper  construction  the 
entire  value  of  capital  stock  should  be 
first  apportioned,  having  regard  to  the 
mileage,  and  that  from  Kentucky's  por- 
tion of  the  whole  the  assessed  value  of 
the  tangibles  within  the  state  should  then 
be  deducted;  and  that  the  Kentucky  court 
of  appeals  had  so  decided  in  Com.  v.  Cov- 
insrton  &  C.  Bridge  Co.  114  Ky.  343,  70 
S.  W.  849. 

Plaintiff  relies  upon  two  cases,  the  first 
being  Adams  Exp.  Co.  v.  Kentucky,  166 
U.  S.  171, 180,  41  L.  ed.  960,  963, 17  Sup. 
Ct.  Rep.  527,  where  this  court,  by  Mr. 
Chief  Justice  Fuller,  after  referring  to 
the  statutory  provisions  now  under  con- 
sideration, and  the  use  in  the  several  sec- 
tions of  the  words  "franchise*'  and  "cor- 
porate franchise,"  said:  "But  taking  the 
whole  act  together,  and  in  view  of  the 
provisions  of  §§  4078-4081,  we  agree 
with  the  circuit  court  that  it  is  evident 
that  the  word  'franchise'  was  not  em- 
ployed in  a  technical  sense,  and  that  the 
legislative  intention  is  plain  that  the  en- 
tire property,  tangible  and  intangible, 
.  .  .  should  be  valued  as  an  entirety, 
the  value  of  the  tangible  property  be  de- 
ducted, and  the  value  of  the  intangible 
property  thus  ascertained  be  taxed  undefr 
these  provisions;  and  as  to  railroad  .  .  . 
companies,  whose  lines  extend  [545] 
beyond  the  limits  of  the  state,  that  their 
intangible  property  should  be  assessed 
on  the  basis  of  the  mileage  of  their  lines 
within  and  without  the  state.  But  from 
the  valuation  on  the  mileage  basis  the 
value  of  all  tangible  property  is  deduct- 
ed before  the  taxation  is  applied."  The 
matter  of  apportionment  was  not  there 
involved,  nor  what  method  or  order  was 
prescribed  by  the  statute;  the  question  at 
the  moment  being  whether  the  tax  was  a 
true  franchise  tax,  or  merely  a  property 
tax  upon  intangible  property.  The  sig- 
nificant thing  was  that  the  value  of  tan- 
gibles was  to  be  deducted ;  whether  before 
or  after  apportionment  was  a  matter  of 
no  present  significance.  And  the  last 
sentence  quoted,  in  the  expression  "val- 
uation on  the  mileage  basis,"  indicates  an 
apportionment  of  the  entire  capital  stock, 
mile  for  mile,  prior  to  the  deduction  of 
tangibles. 

The  second  case  referred  to  is  Coulter 
v.  Weir,  62  C.  C.  A.  429,  127  Fed.  897, 
907,  908,  where  the  circuit  court  of  ap- 
peals for  the  sixth  circuit,  in  dealing  with 
the  question  whether  the  law  was  re- 
pugnant to  the  commerce  clause  or  the 
61  Ti.  ed. 


14th  Amendment,  used  this  language: 
"Neither  is  the  injunction  in  reference  to 
a  deduction  of  the  value  of  tangible  tax- 
able property  from  the  gross  value  of  the 
whole  corporate  property  limited  to  such 
as  is  situated  within  the  state  of  Ken- 
tucky. If  tangible  property  having  a 
situs  outside  the  state  be  included  in  the 
valuation  of  the  company's  intangible 
property,  the  purpose  of  the  law,  being 
to  tax  only  intangible  property,  is  de- 
feated. We  therefore  read  the  act,  as  the 
supreme  court  seems  to  have  read  it  in 
Adams  Exp.  Co.  v.  Kentucky,  as  requir- 
ing the  deduction  of  tangible  property 
from  the  gross  value  of  all  corporate 
assets,  whether  such  tangible  property 
be  'within  or  without  the  state."  The 
question  of  apportionment,  or  of  the  par- 
ticular method  to  be  pursued  in  making 
the  assessment,  was  not  involved  in  this 
case,  any  more  than  in  Adams  Exp.  Co. 
v.  Kentucky,  supra.  [546]  It  is  true, 
as  the  court  said,  that  if  tangible  proper- 
ty having  a  situs  outside  the  state  were 
included  in  the  valuation,  the  purpose  of 
the  law  to  tax  only  intangible  property 
would  be  defeated.  The  same  result 
would  follow  if  tangible  property  within 
the  state  were  included  in  the  valuation. 
But  it  does  not  follow  that  tangibles, 
within  or  without  the  state,  are  to  be  in- 
cluded in  the  valuation  because  included 
in  the  apportionment  Any  excess  of 
tangibles,  without  or  within  the  state, 
properly  may  be  given  its  due  weight  as 
a  factor  modifying  the  tentative  result 
reached  by  mere  mileage  apportionment. 
In  the  absence  of  special  circumstances*, 
this  is  not  of  itself  necessarily  an  unjust 
method  of  apportioning  such  a  tax. 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125 
U.  S.  530,  552,  553,  31  L.  ed.  790,  704. 
795,  8  Sup.  Ct.  Rep.  961;  Western  U. 
Teleg.  Co.  v.  Taggart,  163  U.  S.  1,  18, 
20,  22,  26,  41  L.  ed.  49,  55-58,  16  Sup. 
Ct  Rep.  1054. 

However,  the  decision  of  the  Kentucky 
court  of  appeals  in  the  Covington  &  C. 
Bridge  Co.  Case,  supra,  is  directly  in 
point,  and,  being  so,  is  conclusive  upon 
the  question  of  the  proper  statutory 
method.  There  the  compan/s  "capital 
stock,"  valued  by  the  stock-and-bond 
method,  amounted  to  $1,330,000.  It 
owned  an  interstate  bridge,  59  per  cent 
of  the  length  thereof  being  in  Kentucky, 
the  remainder  in  Ohio;  and  it  had  tan- 
gible property  in  Kentucky  assessed  at 
$452,000.  The  state  of  Ohio  assessed  the 
portion  of  the  bridge  lying  in  that  state 
at  $237,984,  and  the  company  paid  the 
taxes  thereon.     The  Kentucky  Board  of 
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of  its  entire  property  or  capital  stock  at 
$730^9,  and,  deducting  from  this  the 
assessment  of  tangibles  in  Kentucky 
($42,000),  took  the  difference,  or  $278,- 
349,  as  the  franchise  valuation.  The 
company,  insisting  that  the  correct  valu- 
ation was  $180,489,  paid  to  Kentucky  the 
tax  on  this  amount,  reserving  the  ques- 
tion  of  its  liability  for  a  claimed  balance 
of  $464.84,  and  of  the  method  or  basis 
upon  which  its  franchise  should  be  valued 
for  taxation  [547]  by  the  Board,  to  be 
determined  by  the  courts.  The  matter 
was  submitted  to  the  circuit  court  as  an 
agreed  case  presenting  two  questions: 
(1)  whether  the  company  owed  to  the 
commonwealth  the  sum  of  $464.84,  or 
any  part  thereof,  on  account  of  the  tax 
of  its  franchise,  and  (2)  what  method  or 
basis  should  be  adopted  by  the  State 
Board  of  Valuation  and  Assessment  for 
fixing  the  value  of  defendant's  franchise 
for  taxation  in  the  commonwealth  of 
Kentucky.  That  court  held  that  the 
Board  had  adopted  an  improper  method, 
and  that  the  company,  by  the  paynient  it 
had  made,  had  fulfilled  its  obligation  to 
the  state;  reaching  this  conclusion  by 
taking  the  aggregate  market  value  of  its 
capital  stock  and  bonded  indebtedness 
($1,330,000),  deducting  the  assessed  val- 
ue of  the  Ohio  tangibles  ($237,984),  and 
apportioning  the  balance  of  $1,092,016 
on  the  basis  of  59  per  cent  to  Kentucky 
and  41  per  cent  to  Ohio.  From  59  per 
cent  of  $1,092,016,  namely  $664,289,  it 
deducted  the  tangible  property  assessed 
in  Kentucky,  $452,000,  which  left  a  bal- 
ance of  $192,289  as  the  value  of  the  Ken- 
tucky franchise.  The  state  appealed  to 
the  court  of  appeals,  where  it  insisted 
that,  by  the  method  adopted  by  the  cir- 
cuit court,  the  company  was  not  taxed  up- 
on its  entire  property.  The  report  of 
the  case  states  (pp.  348,  349) :  ''It  is 
insisted  for  the  state  that  the  proper  way 
to  arrive  at  the  valuation  of  the  fran- 
chise is  to  take  the  total  value,  $1,330,- 
000,  and  get  59  per  cent  of  it,  which  is 
$782,700,  and  that  this  presents  the  to- 
tal of  the  tangible  property  and  of  the 
franchise  in  Kentucky.  Therefore,  if  we 
deduct  from  this  total  $782,700,  the  as- 
sessment of  the  tangible  property  in  Ken- 
tucky, $452,000,  the  balance,  $330,700, 
is  the  value  of  the  franchise.  The  Board 
fixed  the  value  of  the  franchise  at  $278,- 
3^,  or  considerably  less  than  the  result 
thus  obtained."  It  was  insisted  for  the 
Bridge  Oompany  that  the  circuit  court 
had  followed  Henderson  Bridge  Co.  v. 
Com.  99  Ky.  623,  29  L.R.A.  73,  31  S.  W. 
480,  but  the  court  of  appeab  [548] 
pointed  out  that  in  that  case  the  Board 
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had  followed  the  method  claimed  by  the 
company ;  that,  as  the  action  was  brought 
by  the  state  to  recover  taxes  upon  the 
assessment  made  by  the  Board,  the  state 
was  not  in  a  position  to  question  the 
propriety  of  the  assessment,  and  that 
there  was  nothing  in  that  case,  or  in  any 
subsequent  case  approving  it,  to  prevent 
the  Board  from  adopting  a  different  ba- 
sis. To  a  criticism  that  the  Board  had 
adopted  an  erroneous  basis  in  the  instant 
case,  the  court  conceded  the  point,  ar- 
guendo, but  sustained  the  assessment  up- 
on the  ground  that  it  was  no  more  oner- 
ous than  it  would  have  been  had  a  correct 
method  been  adopted;  and,  in  conclusion, 
declared  (pp.  350,  351) :  '*We  therefore 
conclude  that  the  basis  urged  by  appellant 
[the  state]  is  the  proper  one  for  the  as- 
sessment of  the  property  under  the 
agreed  facts,  and  the  Board  having  fixed 
a  lower  assessment  than  this  would  make, 
the  court  erred  in  not  enforcing  the  col- 
lection of  the  tax  on  the  assessment  made 
by  the  Board."  This  was  a  precise  an- 
swer to  the  equally  precise  contention 
urged  in  behaU?  of  l^e  state,  affecUng 
each  of  the  two  questions  that  were  sub- 
mitted for  decision,  and  it  seems  to  na 
that  it  is  binding  upon  the  Federal  courts 
as  a  construction  of  the  statute. 

This,  we  repeat,  does  not  necessarily 
result  in  including  in  the  Kentucky  fran- 
chise valuation  tangible  or  intangible 
property  not  located  within  that  state. 
It  does  permit  the  Kentucky  officials  to 
take  into  consideration  extra-state  tan- 
gibles, as  well  as  intangibles,  constitut- 
ing portions  of  the  unit  of  whch  they  are 
valuing  a  part.  This  is  permissible,  even 
in  applying  the  statute  to  nonresident 
corporations.  It  is  settled  that  total 
stock  or  total  assets,  situate  partly  with- 
in and  partly  without  the  state,  but  or- 
ganically related,  may  be  taken  into  con- 
sideration as  a  means  of  reaching  the 
true  cash  value  of  property  within  the 
state,  and  that  the  mileage  relation  may 
be  given  its  proper  weight.  State  R. 
Tax  Cases,  92  U.  S.  575,  608,  23  L.  ed. 
663,  671;  [549]  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  26,  35 
L.  ed.  613,  617,  3  Inters.  Com.  Rep.  595, 
11  Sup.  Ct.  Rep.  876;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421, 
430,  431,  38  L.  ed.  1031,  1037,  1038,  14 
Sup.  Ct.  Rep.  1114;  Western  U.  Tel^. 
Co.  V.  Taggart,  163  U.  S.  1,  26,  27,  41  L 
ed.  49,  58,  59,  16  Sup.  a.  Rep.  1054; 
Fargo  V.  Hart,  193  U.  S.  490,  499,  48  L. 
ed.  761,  765,  24  Sup.  Ct.  Rep.  498. 

(10)  Plaintiff's  next  point  is  that  the 
Board  took  into  consideration  a  mileage 
proportion  of  35.15  per  cent,  which  was 
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the  ratio  boiiie  by  the  roads  operated  by 
plaintiff  within  the  state  of  Kentucky  to 
its  total  operated  mileage;  whereas  it 
should  have  included  the  controlled  mile- 
age within  and  without  the  state,  which 
would  have  yielded  to  Kentucky  a  pro- 
portion of  only  24.69  per  cent.  In  this 
the  district  court  yielded  to  plaintiff's 
contention,  and,  we  think,  rightly  so.  By 
§  4079,  Ky.  Stat,  where  the  company's 
lines  extend  beyond  the  limits  of  the  state, 
the  report  to  the  auditor  shall,  in  addi- 
tion to  other  facts,  show  'Hhe  length  of 
entire  lines  operated,  owned,  leased  or 
controlled  in  this  state,  and  in  each  coun- 
ty, incorporated  city,  town  or  taxing  dis- 
trict, and  the  entire  line  operated,  con- 
trolled, leased  or  owned  elsewhere."  And, 
by  §  4081,  '^hat  proportion  of  the  value 
of  the  capital  stcHck  which  the  length  of 
the  lines  operated,  owned,  leased,  or  con- 
trolled in  this  state  bears  to  the  total 
length  of  the  lines  owned,  leased  or  con- 
trolled in  this  state  and  elsewhere,  fdiall 
be  considered  in  fizine  the  value  of  the 
corporate  franchise  of  such  corporation 
liable  for  taxation  in  this  state."  In 
Com.  V.  Louisville  ft  N.  R.  Co.  149  Ky. 
829,  838,  150  S.  W.  37,  the  very  point 
was  considered  by  the  court  of  appeals, 
which  declared:  ''If  the  railroad  com- 
pany owns  a  majority  of  the  stock  of 
another  company,  so  that  it  may  elect 
its  directors  and  dictate  its  policy,  there 
can  be  no  doubt  that  it  controls  it  with- 
in the  meaning  of  the  statute,  and  that 
such  other  railroad  should  be  included  ^i 
the  report  required  to  be  made  to  the 
auditor.  If  required  to  be  reported,  the 
Board  of  Valuation  and  Assessment  may 
take  them  into  consideration  in  fixing 
[560]  the  value  of  the  franchise  of  the 
controlling  company  in  the  state  of  Ken- 
tucky." 

(11)  The  district  court  (230  Fed.  199 
et  seq.)  acceded  to  the  contention  of  the 
plaintiff  that  the  action  of  the  Board  in 
adding  at  first  $2,468,612,  and,  finally, 
$2,318,244,  to  the  Kentucky  proportion 
of  the  value  of  the  unit,  on  account  of 
the  excess  value  of  the  portion  of  the 
Kentucky  intangibles  over  the  mileage 
proportion  thereof,  was  not  warranted; 
basing  this  decision  upon  the  ground 
that  the  Board  did  not  follow  the  only 
possible  method  that  would  have  de- 
termined this  excess  with  any  certainty, 
and  did  not  have  before  it  the  data  that 
would  have  enabled  it  to  do  so.  The 
point,  perhaps,  is  covered  by  one  of  de- 
fendants' assignments  of  error;  but  no 
arguments  has  been  addressed  to  it,  and 
we  express  no  opinion  upon  it. 

(12)  The  district  court,  having  found 
•  1  L.  ed. 


that  the  value  of  plaintiff's  entire  cap- 
ital stock  must  be  taken  to  be  at  least 
as  much  as  $262,252,566,  the  amount 
found  by  the  Board,  and  that  the  appor- 
tionment must  be  upon  the  basis  not  of 
the  operated  mileage  only,  but  of  all 
mileage  operated,  owned,  leased,  and 
controlled  within  and  without  the  state, 
was  led  to  the  further  conclusion,  as  a 
corollary  (230  Fed.  202-204),  that  the 
valuation  of  the  total  capital  stock 
should  include  an  item  that  the  Board 
had  overlooked,  viz.,  the  value  of  so 
much  of  the  controlled  mileage  as  was 
not  represented  by  plaintiff's  holdings. 
(Of  course,  in  adopting  the  capitaliza- 
tion-of-income  method  of  valuation,  no 
account  was  taken  of  the  interests  of 
others  than  plaintiff  in  the  controlled 
roads.)  Plaintiff  contends  that  the  stat- 
ute does  not  justify  this  procedure;  that 
it  is  beyond  the  power  of  the  state  be- 
cause it  results  in  taxing  property  not 
belonging  to  the  plaintiff;  and  that  a 
more  logical  and  consistent  method 
would  be  to  arrive  at  the  operated, 
owned,  leased,  or  controlled  mileage  by 
treating  as  controlled  mileage  not  the 
[551]  total,  but  only  a  proportion  cor- 
responding to  the  amount  of  stock  held 
by  plaintiff  in  the  controlled  roads.  The 
matter  is  not  free  from  doubt;  but  we 
concur  in  the  view  of  the  district  judge 
that  it  was  the  legislative  intent  that, 
in  fixing  the  percentage  apportionable  to 
Kentucky  and  to  be  taken  into  consid- 
eration in  valuing  the  taxable  franchise, 
the  whole  of  the  controlled  mileage  with- 
in and  without  the  state  was  to  be 
treated  as  a  part  of  the  aggregate  ''capi- 
tal stock,"  not  onl}'  in  fixing  the  mileage, 
but  also  in  fixing  the  valuation,  ui>on 
which  the  apportionment  is  to  be  based. 
It  is  not  to  be  supposed  that  the  legisla- 
ture intended  to  require  that,  in  mak- 
ing the  mileage  apportionment,  which,  as 
already  shown,  is  not  conclusive  but  evi- 
dential upon  the  valuation  of  the  taxable 
franchise,  fractional  interests  in  the  con- 
trolled roads  should  be  taken  into  the 
account,  but  rather  that  a  controlled 
road  should  be  treated  the  same  as  a 
road  owned. 

In  order  to  avoid  a  double  assessment 
of  the  franchise  of  so  much  of  the  eon- 
trolled  mileage  as  was  within  the  state, 
the  court  found  it  necessary  to  deduct 
from  the  Kentucky  apportionment  of  the 
''capital  stock"  the  value  of  the  Kentucky 
portion  of  the  controlled  mileage  (in 
addition  to  the  assessed  value  of  the  tan- 
gible property  there  situate),  since  these 
local  franchises  would  be  assessed  against 
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each  of  the  separate  organizations.     In 
this  view  we  concur. 

But  the  court  was  unahle  to  apply  the 
proper  correction  to  the  Board^  valua- 
tion (p.  232),  because  of  there  being 
nothing  in  the  record  to  show  either  the 
value  of  the  portion  of  plaintiff's  total 
capital  stock  not  considered  by  the  Board 
(that  is,  the  value  of  the  outstanding  in- 
terests in  the  controlled  roads),  or  the 
value  of  that  portion  of  the  controlled 
mileage  which  was  in  Kentucky. 

After  the  court  delivered  its  opinion 
to  this  effect,  and  before  the  entering  of 
the  final  decree,  plaintiff  tendered  what 
is  called  a  supplemental  bill,  which  the 
court  allowed  to  be  filed,  purporting  to 
show  all  the  facts  respecting  the  [552] 
controlled  roads,  and  to  demonstrate  that 
the  result  of  adopting  the  process  indi- 
cated by  the  court's  opinion  would  be  to 
reduce  the  assessment  below  the  amount 
upon  which  the  company  already  had 
paid  taxes,  and  this  whether  the  valua- 
tion were  made  on  the  stock-and-bond 
plan  or  on  the  capitalization-of-income 
plan.  It  appears  that  defendants  never 
filed  any  answer  to  this,  and  it  is  urged 
that  because  of  their  failure  to  do  so 
its  all^ations  must  be  taken  as  confessed. 
But  there  is  nothing  to  show  that  defend- 
ants were  ordered  to  answer;  and  inas- 
much as  this  supplemental  bill  was  filed 
after  the  hearing  and  decision  of  the 
cause,  and  the  record  contains  nothing 
to  show  why  its  averments  were  ignored, 
we  are  not  able  to  say  either  that  defend- 
ants were  in  the  position  of  admitting 
those  averments,  or  that  the  court  erred 
in  failing  to  give  effect  to  them.  But  at 
least  it  can  be  said  that  plaintiff  was  not 
in  default  for  omitting  to  introduce  evi- 
dence at  the  hearing  respecting  these  mat- 
ters, they  not  having  been  considered  by 
the  Board,  nor  set  up  in  the  original 
pleadings,  nor,  so  far  as  appears,  deemed 
by  any  of  the  parties  to  be  material 
until  the  court  rendered  its  decision.  Yet, 
as  will  appear  presently,  the  court  in 
effect  decided  the  case  against  plaintiff 
because  there  was  nothing  in  the  record 
to  show  the  facts  concerning  the  con- 
trolled mileage. 

(13)  In  attempting  to  carry  into  effect 
its  conclusions  upon  the  facts  and  the 
law,  the  district  court  pursued  the  follow- 
ing process  of  reasoning  (p.  231) :  As- 
suming $262,252,566  to  be  the  true  cash 
value  of  plaintiff's  entire  capital  stock, 
as  the  Board  found  it  to  be,  and  24.6901 
(in  the  opinion  this  is  misprinted  as 
"24.9601")  to  be  the  true  percentage  of 
the  fair  cash  value  apportion  able  to  Ken- 
tucky, and  that  Kentucky's  portion  was 
1S08 


not  of  greater  value  than  the  mileage 
proportion,  the  fair  cash  value  of  t$e 
portion  of  plaintiff's  capital  stock  at- 
tributable to  Kentucky  would  he  $t>4,750,- 
418.79.  Sixty  per  cent  of  [553]  thi^r- 
the  factor  of  equalization — was  taken  to 
be  $38,850,251^2.  Deducting  $29,500,772, 
the  assessed  value  of  the  tangible  prop- 
erty, would  leave  $11,349,479.27  as  the 
value  of  the  francliise, — this  being  less 
than  half  of  the  amount  upon  which  pay- 
ment had  been  made.  (There  appear  to 
be  some  additional  misprints,  or  trifling 
errors  of  calculation,  but  not  .snfiicient 
to  affect  the  result.)  But  since  the  Board 
had  omitted  to  include  in  the  value  of  the 
capital  stock  that  interest  in  the  con- 
trolled mileage  not  represented  by  the 
stock  and  bonds  owned  by  plaintiff,  and 
since  there  was  nothing  in  the  record  to 
show  the  value  of  this  interest,  or  the 
value  of  that  portion  of  the  controlled 
mileage  located  in  Kentucky,  the  court 
assumed  that  the  result  of  considering 
these  two  matters  might  be  to  make  the 
value  of  the  Kentucky  portion  of  plain- 
tiff's capital  stock  as  much  as  $92,181,766, 
the  sum  at  which  the  Board  fixed  it,  in- 
stead of  $64,750,418.79,  the  amount  com- 
puted by  the  court.  The  court  proceeded 
to  say  (p.  232) : 

''The  board  has  found  the  fair  cash 
value  of  the  portion  of  plaintiff's  unit  in 
this  sUte  to  be  $92,181,766,  without  any 
excess  value.  They  have  not  gone  at  it 
in  the  right  way.  But  they  have  in  fact 
found  such  to  be  its  value.  It  is  possible 
that,  if  they  had  gone  at  it  in  the  right 
way,  they  would  have  found  such  to  be 
the  value  thereof.  .  .  ,  I  will  there- 
fore dispose  of  the  case  on  tlie  basis 
that  it  was  that  much.  This  is  not  such 
an  exactness  as  I  always  like  to  attain, 
but  the  case  is  one  where  exactness  is  not, 
and  only  approximation  is,  attainable. 
Taking  60  per  cent  of  $92,181,766  would 
give  ^5,309,059.60  as  the  value  of  the 

Eortion  of  plaintiff's  unit  in  Kentucky, 
deducting  $29,500,566,  the  assessed  value 
of  the  tangible  property,  leaves  $25,808,- 
493.60  as  &e  value  of  the  franchise.  And 
deducting  from  this  balance  $22,899,300, 
the  amount  on  which  pavment  has  been 
made,  leaves  $2,909,192.60  on  which  pay- 
rwnt  should  yet  be  made." 

[654]  This  rough-and-ready  reasoning? 
had  the  effect  of  depriving  plaintiff  of 
the  benefit  of  having  controlled  mileage 
taken  into  consideration  in  making  the 
apportionment,  instead  of  operated  mile- 
age only;  and  this  because  of  the  assump- 
tion that  the  same  valuation  reached  by 
the  Board  through  an  erroneous  method 
possibly  might  nave  been  reached  had 

144  U.  S. 


1016. 


ILLiXOlS  CENTRAL  R.  C().  v.  GREENE. 


654,  555 


they  pursued  a  correct  method.  We 
think  the  court  here  fell  into  error.  It 
being  shown  that  the  valuation  made  by 
the  Board  was  the  result  of  following  a 
method  substantially  erroneous  because 
not  in  accordance  with  the  statute,  there 
is  no  presumption  that  a  like  valuation 
would  liave  been  reached  by  following  a 
correct  method.  As  the  difference  is  so 
great— more  than  $27,000,000— there  is 
a  strong  presumption  to  the  contrary.  If 
any  of  the  facts  necessary  to  enable  the 
court  to  determine  what  result  would  have 
been  reached  by  the  application  of  a  cor- 
rect metliod  were  absent  from  the  record, 
Ihe  court  might  have  opened  the  proofs, 
in  its  discretion;  otherwise  it  should  have 
))roceeded  to  base  its  judgment  upon  such 
proofs  as  already  were  in  the  record. 
The  result  of  the  method  adopted  in  mak- 
ing up  the  decree  was  to  deprive  plaintiff 
of  the  relief  it  was  entitled  to,  upon  the 
basis  of  the  facts  as  found,  because  of 
a  surmise  that,  upon  other  facts  not 
shown  by  the  record,  a  conclusion  sustain- 
ing the  Board's  action  might  have  been 
reached. 

The  decree  under  review,  so  far  as 
defendant's  assignments  of  error  are  con- 
cerned, should  be  affirmed.  Upon  plain- 
tff's  assignments  of  error,  it  should  be 
reversed,  and  the  cause  remanded  to  the 
District  Court  for  further  proceedings  in 
conformity  with  this  opinion. 

No.  778,  reversed. 

No.  779,  affirmed. 

Mr.  Justice  Holmes,  Mr.  Justice  Bran- 
deis,  and  Mr.  Justice  Clarke  dissent. 


[555]   lU^INOIS  CENTRAL  RAILROAD 

COMPANY,  Appt, 

v. 

ROBERT  L.  GREENE,  Auditor,  Sherman 
Goo<1  paster,  Treasurer,  James  P.  Lewis, 
Secretary  of  State,  Constituting  the 
Board  of  Valuation  and  Assessment  for 
the  State  of  Kentucky,  et  al.    (No.  642.) 

ROBERT  L.  GREENE,  Auditor,  et  al.. 
Constituting  the  Board  of  Valuation  and 
AssoHsnient  for  the  State  of  Kentucky,  et 
al.,  Appts., 

V. 

ILLINOIS    CENTRAL   RAILROAD   COM- 
PANY.    (No.  «43.) 


aLINOIS    CENTOAL    RAILROAD    COM- 
PANY, Appt., 

V. 

ROBERT  L.  GREENE,  Auditor,  Sherman 
Good  paster,  Treasurer,  James  P.  Lewis, 
Secretary  of  State,  Constituting  the 
Board  of  Valuation  and  Assossment  for 
the  State  of  Kentucky,  ct  al     (No.  044  ) 
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ROBERT  L.  GREENE,  Auditor,  et  al.. 
Constituting  the  Board  of  Valuation  and 
Assessment  for  the  State  of  Koitucky,  et 
al.,  Appts., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY.     (No.  646.) 

(See  S.  C.  Reporter's  ed.  555-664.) 

State  —  immunity  from  salt  —  salt 
against  state  olUcera  ~  enjoining  Il- 
legal taxes. 

1.  State  officers  charged  with  the  duty 
of  en  forcing  the  ta.x  laws  of  the  state  may 
be  enjoined  by  a  Federal  court  of  equity 
from  taking  steps  looking  to  the  enforce- 
ment of  state  and  local  taxes  upon  the  in- 
tangible property  of  a  public  service  cor- 
poration assessed  under  state  authority, 
which  are  asserted  to  violate  the  Federal 
Constitution  because  of  a  discrimination  in 
the  valuation  of  the  property  upon  which 
the  taxes  are  based,  arising  out  of  svs- 
tematic  undervaluation  of  other  taxable 
property,  although  the  state  laws  under  the 
sanction  of  which  the  officers  assumed  to 

Note. — On  injunction  to  restrain  col- 
lection of  illegal  taxes — see  notes  to 
Odlin  V.  Woodruff,  22  L.R. A.  699 ;  Dows 
V.  Chicago,  20  L.  ed.  U.  S.  65 ;  and  Ogden 
City  V.  Armstrong,  42  L.  ed.  U.  S.  444. 

On  injunction  to  prevent  collection  of 
tax  on  excessive  assessment — see  notes 
to  Finney  Ck)unty  v.  Bullard,  16  ImRJl 
(N.S.)  807,  and  Bismarck  Water  Sup- 
ply Co.  ▼.  Barnes,  L.R.A.1916A,  972. 

On  the  right  to  enjoin  acts  under  an 
unconstitutional  statute  as  affected  by 
other  remedies  in  case  such  acts  are 
done — see  note  to  Harley  ▼.  Lindemann, 
8  L.RA.(N.S.)  124. 

As  to  when  an  action  against  officers 
is  deemed  to  be  an  action  against  the 
state — see  notes  to  Louisville  &  N.  R.  Co. 
V.  Burr,  44  L.R.A.(N.S.)  189,  and  San- 
ders  V.  Saxton,  1  L.R.A.(N.S.)  727. 

On  suits  against  the  state — see  notes 
to  Hans  v.  Louisiana,  33  L.  ed.  U.  S. 
842,  and  Beers  use  of  Platenius  v.  Arkan- 
sas, 15  L.  ed.  991. 

As  to  state  decisions  and  laws  as  rules 
of  decision  in  Federai  courts — see  notes 
to  Clark  v.  Graham,  5  L.  ed.  U.  S.  334; 
Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290 ; 
Jackson  ez  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583 ;  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  351;  United  States  ex  rel. 
Butz  V.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepaugh  v.  Delaware,  L.  &  W.  R.  Co. 
6  L.R.A.  508;  and  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.(N.S.)  380.  . 

On  review  of  discretionary  action  of 
the  court  below — see  note  to  Barrow  v. 
PTill,  14  L.  ed.  JJ.  S.  48. 
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act  in  making  the  asseaament  do  not  oon- 
templftte  any  unlawful  discrimination. 
[For  oUier  cases,  see  States,  IX.  c,  2,  In  Di- 
gest Sap.  Ct  1908.] 

Injunction  —  against  Illegal  taxation  — 
remedy  at  law. 

2.  A  public  service  corporation  may 
sne  in  equity  to  restrain  state  officers  from 
takinff  steps  looking  to  the  enforcement  of 
certam  state  and  local  so-called  franchise 
taxes  on  the  ground  of  discrimination  in 
valuation  of  the  intangible  property  upon 
which  such  taxes  are  based,  notwithstand- 
ing tha  remedy  afforded  by  Ky.  Stat  §  162, 
directing  the  slate  auditor  to  refund  taxes 
unlawfiuly  collected,  such  remedy  being  in- 
adequate to  prevent  equitable  relief  for 
two  reasons:  (a)  by  the  decisions  of  the 
Kentuckv  courts  this  section  is  confined  to 
cases  where  the  taxes  paid  were  wholly 
without  warrant  in  law,  or  based  upon  a 
mistake  as  to  the.  rate  of  taxation  upon 
the  amount  assessed;  (b)  the  bills  deal  with 
both  state  and  local  taxes,  while  this  sec- 
tion applies  to  state  taxes  alone. 

[For  other  cases,  see  Injanction,  I.  k;  Bquity, 
I.  c,  in  Digest  Sap.  Ct.  1908.] 

Injanction  —  illegal     taxation  —  vn- 
equal  assessment. 

3.  The  requirement  of  Ky.  Const.  §  172, 
that  all  proper^  "shall  be  assessed  for 
taxation  at  its  lair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  volun- 
tary sale,"  will  not  prevent  injunctive  re- 
lief against  steps  looking  to  the  enforce- 
ment of  certain  state  and  local  so-called 
franchise  taxes  based  upon  an  assessment 
of  the  intangible  property  of  a  public  serv- 
ice corporation  by  the  State  Board  of  Val- 
uation and  Assessment  at  not  more  than 
its  fair  cash  value,  where  the  local  assess- 
ing officers  charged  with  valuing  other 
classes  of  property  systematically  under- 
value audi  property,  since  to  apply  to  one 
class  of  property  the  standard  of  fair  cash 
value,  systematically  departed  from  with 
respect  to  other  classes  of  property,  would 
frustrate  the  principal  object  of  that  sec- 
tion, which,  in  view  of  the  provisions  of 
SS  171  and  174,  rejiuiring  uniformity  of 
taxation  in  proportion  to  value*,  and  an 
identical  rate  as  between  corporate  and 
individual  property,  must  be  deemed  to  be 

equal  taxation. 

[For  other  cases,  see  Injanction,  I.  k;  Taxes, 
I.  b.  In  Digest  Snp.  Ct.  1008.] 

Injnuctlon  —  state  taxation  —  Inequal- 
ity* of  valnatlon. 

4.  State  as  well  as  local  so-called  fran- 
chise taxes  based  upon  an  assessment  of 
the  intangible  property  of  a  public  service 
corporation  made  by  the  State  Board  of 
Valuation  and  Assessment  may  be  enjoined 
by  a  Federal  court  for  discrimination  con- 
trary to  U.  S.  Const.  14th  Amend.,  arising 
out  of  systematic  undervaluation  of  other 
taxable  property,  where  the  proper  state 
officers  charged  with  the  enforcement  of  the 
tax  laws  of  the  state  are  mads  parties. 
[For  other  cases,  see  Injaactioa,  I.  k,  la  Di- 
gest Sap.  Ct  1008.] 


Federal  courts  —  following  dedsloiia  of 
state  courts  —  method  of  Talnatlon 
for  tax  purposes  —  Intangible  prop- 
erty of  Interstate  railway  company. 

6.  Federal  courts  will  follow  the  deci- 
sion of  the  highest  state  court  of  Kentucky 
that  Ky.  SUt.  §§  4077-4081,  governing  the 
valuation  of  the  intangible  property  of  an 
interstate  railway  company  for  tax  pur- 
poses, properly  construed,  require  first  an 
apportionment  to  Kentucky  of  the  proper 
share  of  the  entire  value  of  ^  ci^iital 
stock,  having  regard  to  the  relation  of  state 
mileage  to  system  mileage,  followed  by  a 
deduction  from  the  state's  proportion  ot 
the  capital  atock  value  of  the  aaseued  value 
of  the  company's  tangible  property  within 
the  state,  rather  than  a  deduction  of  the 
total  tangible  property  in  and  out  of  the 
state  from  the  total  capital  stock  value  be- 
fore apportionment  to  the  state. 
[For  other  cases,  see  Courts,  VII.  c,  0;  Taxes. 
III.  b,  2,  in  Digest  Sap.  Ct.  1008.] 

Courts  —  review  of  judgment  of  official 
body  —  valuation  of  capital  bUkOl  for 
tax  purposes. 

6.  No  fundamentally  wrong  principle 
was  involved  in  the  decision  by  a  state 
board,  when  fixing  the  value  of  the  capital 
stock  of  a  railway  company  for  tax  pur- 
poses, conformably  to  Ky.  Stat.  S9  4077- 
4081,  as  to  whether  it  should  be  valued  on 
the  capitalization-of'income  or  on  the  stock- 
and-bond  plan,  or,  if  the  former,  aa  to  what 
rate  of  interest  should  be  used  in  capitaliz- 
ing, or  how  many  years'  earnings  should  be 
considered,  or  as  to  what  was  in  fact  the 
amount  of  the  net  income  for  a  given  year, 
or,  if  the  stock -and-bond  plan  were  adopted, 
as  to  what  was  the  value  of  the  stock  and 
bonds,  but  upon  this  and  similar  matters 
the  action  of  the  Board,  in  the  absence  of 
fraud,  is  binding  upon  the  courts. 

[For  other  cases,  see  Conrts,  I.  e,  1,  In  Dlcest 
Sap.  Ct  1008.1 

Tnxes  —  property  of  nonresident  * 
proportion  of  local  valne  to  whole  of 
system. 

7.  A  state  cannot  tax  the  property  of 
a  foreign  interstate  railway  company  out- 
side of  its  jurisdiction,  and  althou^  the 
fact  that  the  property  within  the  state  is 
part  of  a  system  and  has  its  actual  uses 
only  in  connection  with  other  parts  of  the 
system  may  he  considered  by  the  state  in 
taxing  that  portion  of  the  system  within 
its  t>orders,  the  notion  of  organic  unity 
must  not  be  made  the  means  of  unlawfully 
taxing  property  without  the  state 

[For  other  cases,  see  Taxes.  I.  c,  S;  III.  b,  2, 
a.  in  Dlfirest  Sup.  Ct.  1008.1 

Appeal  —  review  of  discretion  below  — 
contention  made  too  late. 

8.  The  refusal  of  the  trial  court  to 
consider  a  contention  that  if  certain  treas- 
ury securities  held  by  a  foreign  interstate 
railway  corporation  be  taken  as  a  part  of 
its  capital  stock  when  valuing  its  intuigible 
property  for  domestic  taxation,  then,  since 
such  securities  represent  a  controlling  in- 
terest in  large  lines  of  railway  outaidc*  the 
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state,  the  apportionmeiit  of  Talue  to  the 
state  should  take  the  mileage  of  these  eon- 
trolled  lines  into  account,  is  not  an  abusi} 
of  discretion  where  the  point  was  first 
made  on  a  petition  for  rehearing  and  was 
inconsistent  with  the  aTerments  of  the 
original  bills  respecting  corporate  milea^, 
and  with  the  averments  in  an  amended  bill 
that  the  treasury  securities  in  question  had 
BO  connection  with  the  business  of  trans- 
portation carried  on  by  the  complaining 
railway  company,  and  that  none  of  such 
seenrities  covered  or  represented  the  physi- 
cal railroads  or  other  properties  operated 

by  it 

(For  other  cases,  see  Appeal  and  Error,  Till, 
i.  1,  in  Digest  Sup.  (X  1908.] 

[Nos.  642,  643,  644,  and  646.] 

Argued  January  16,  17,  and  18,  1917.    De- 
cided June  11,  1917. 

APPEALS  and  CROSS  APPEALS 
from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  decrees  enjoining, 
upon  certain  conditions,  the  enforcement 
of  certain  franchise  tax  assessments 
made  against  a  foreign  interstate  rail- 
way company.  Affirmed.^ 
The  facts  are  stated  in  the  opinion. 

Mr.  Marytl  Mills  Logan,  Attorney 
General  of  Kentucky,  and  Messrs. 
Charles  OarroU  and  John  L.  Rich,  argued 
the  cause,  and,  with  Mr.  Charles  H. 
Morris,  filed  a  brief  for  Robert  L.  Greene 
et  al.: 

The  only  restraint  in  matters  of  taxa- 
tion imposed  by  the  Federal  Constitu- 
tion is  that  all  of  a  class  of  property 
or  persons  be  treated  alike,  and  that  the 
exaction  levied  in  the  form  of  a  tax 
shall  not  be  so  burdensome  as  to  amount 
to  spoliation  or  confiscation  of  the  snb- 
ject's  property. 

Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  8.  239,  33  L.  ed.  896,  10  Sup.  Ct. 
Rep.  633;  Kirtland  v.  Hotchkiss,  100 
U.  S.  491,  26  L.  ed.  628;  Delaware  Rail- 
road Tax,  18  Wall.  231,  21  L.  ed.  896; 
Tjouisville  ft  N.  R.  Co.  v.  Bosworth,  230 
Fed.  211. 

Equality  and  uniformity  of  taxation 
is  not  a  right  guaranteed  under  the  Fed- 
eral Constitution. 

Coulter  V.  Louisville  ft  N.  R.  Co.  196 
U.  S.  697,  49  L.  ed.  616,  26  Sup.  Ct.  Rep. 
342;  Raymond  v.  Chicago  Union  Trac- 
tion Co.*  207  U.  S.  20,  62  L.  ed.  78,  28 
Sup.  Ct.  Rep.  7, 12  Ann.  Cas.  767;  Mer- 

1  Leave  g^nted  to  present  petition  for 
rehearing  within  sixty  days,  on  motion  of 
Mr.  Edmund  F.  Trabue  for  the  Illinois  Cen- 
tral Railroad  Company. 

June  11,  1017. 
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chants'  ft  M.  Nat.  Bank  v.  Pennsylvania, 
167  U.  S.  462,  42  L.  ed.  236, 17  Sup.  Ct. 
Rep.  829;  State  R.  Tax  Cases,  92  U.  S. 
676,  23  L.  ed.  663;  Florida  C.  ft  P.  R. 
Co.  V.  Reynolds,  183  U.  S.  471,  46  L.  ed. 
283,  22  Sup.  Ct.  R^.  176;  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24  L.  ed.  616; 
Kelly  V.  Pittsburgh,  104  U.  8.  78,  26 
L.  ed.  668;  TraveUers'  Ins.  Co.  v.  Con- 
necticut, 186  U.  S.  364,  46  L.  ed.  949, 

22  Sup.  Ct  Rep.  673;  Missouri  v.  Dock- 
ei7,  191  U.  S.  166,  48  L.  ed.  133,  63 
L.R.A.  671,  24  Sup.  Ct.  Rep.  ^. 

The  Federal  court  will  follow  the  deci- 
sion of  the  state  court  when  called  upon 
to  interpret  and  construe  the  Constitu- 
tion and  statutes  of  the  several  states. 

Lefiingwell  v.  Warren,  2  Black,  699, 17 
L.  ed.  261;  Gilman  v.  Sheboygan,  2 
Black,  610,  17  L.  ed:  306;  Sandford  v. 
Poe,  60  L.R.A.  641,  16  C.  C.  A.  306,  37 
U.  S.  App.  378,  69  Fed.  664;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  166  U. 
S.  219,  41  L.  ed.  694,  17  Sup.  Ct.  Rep. 
306;  State  R.  Tax  Cases,  92  U.  S.  676, 

23  L.  ed.  663;  Pelton  v.  Commercial 
Nat.  Bank,  101  U.  S.  143,  26  L.  ed.  901; 
Merchants'  ft  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  462,  42  L.  ed.  236,  17 
Sup.  Ct.  Rep.  829. 

The  court  of  appeals  of  Kentucky  has 
decided  that  an  assessment  made  against 
the  htuichise  of  a  corporation  in  the 
state  at  full  value,  as  the  law  directs 
it  shall  be,  by  the  Board  of  Valuation 
and  Assessment,  is  not  invalid  or  illegal, 
though  it  appears  that  other  forms  of 
taxable  property  in  the  state  are  as- 
sessed at  less  than  their  true  value. 

Louisville  R.  Co.  v.  Com.  106  Ky.  710, 
49  S.  W.  486;  Paducah  Street  R.  Co.  v. 
McCracken  County,  106  Ky.  472,  49  S. 
W.  178;  Lowell  v.  Middlesex  County, 
162  Mass.  372,  9  L.R.A.  366,  26  N.  £. 
469;  State,  C^tral  R.  Co.,  Prosecutor, 
V.  State  Assessors,  48  N.  J.  L.  7,  67 
Am.  St.  R^.  616,  2  Atl.  789;  Evansville, 
H.  ft  N.  R.  Co.  V.  Com.  72  Ky.  438; 
Com.  V.  New  York,  P.  ft  0.  R.  Co.  188 
Pa.  169,  41  Atl.  694;  Ward  v.  Board  of 
Equalization,  136  Mo.  309,  36  S.  W.  648; 
Illinois  C.  R.  Co.  v.  Kentucky,  218  U.  S. 
667,  64  L.  ed.  1147,  31  Sup;  Ct.  Rep. 
96;  Florida  G.  ft  P.  R.  Co.  v.  Reynolds, 
183  U.  S.  471,  46  L.  ed.  283,  22  Sup.  Ct. 
Rep.  176;  Ray  t.  Armstrong,  140  Ky. 
800,  131  S.  W.  1039;  Com.  v.  Southern 
P.  R.  Co.  160  Ky.  97, 149  S.  W.  1106. 

The  evidence  offered  was  not  suf- 
ficient to  overthrow  the  assessment 

Pittsburgh,  G.  G.  ft  St.  L.  R.  Go.  v. 
Backus,  164  U.  S.  421,  38  Li  ed.  1031, 
14  Sup.  Ct.  Rep.  1114. 

Ab  to  the  method  prescribed  by  the 
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state  for  ascertaining  the  value  of  the 
corporate  franchise  of  a  railroad  com- 
pany subject  to  taxation  in  this  state, 
see: 

Com.  V.  Covington  &  C.  Bridge  Co. 
114  Ky.  343,  70  S.  W.  849;  Com.  v. 
Cumberland  Teleph.  &  Teleg.  Co.  124 
Ky.  635,  99  S.  W.  604;  Com.  v.  Louis- 
ville &  N.  R.  Co.  142  Ky.  663, 135  S.  W. 
280;  Com.  v.  United  States  Exp.  Co.  149 
Ky.  755,  149  S.  W.  1037,  Ann.  Cas. 
1914B,  196;  Coulter  v.  Weix,  62  C.  C.  A. 
429,  127  ^Ped.  908;  Adams  Exp.  Co.  v. 
Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  527. 

If  the  assessment  made  agninst  ap- 
pellant's franchise  is  not  more  than  it 
should  be,  it  should  be  sustained  by  the 
court,  no  matter  how  it  was  ascertained 
by  the  state  board. 

Com.  V.  Covington  &  C.  Bridge  Co. 
114  Ky.  343,  70  S.  W.  849;  Covington 
&  C.  Bridge  Co.  v.  Mayer,  31  Ohio  St. 
327;  State  v.  Wells,  F.  &  Co.  38  Nev. 
605, 150  Pac.  836 ;  People  ex  rel.  Hudson 
&  M.  R.  Co.  V.  State  Tax  Comrs.  142 
App.  Div.  220,  126  N.  Y.  Supp.  1063. 

The  courts  will  not  control  or  inter- 
fere with  the  discretion  and  judgment 
of  assessing  officers  as  to  valuation  made, 
unless  the  judgment  be  fraudulent  and 
oppressive. 

Taylor  v.  Louisville  &  N.  R.  Co.  31  C. 
C.  A.  537,  60  U.  S.  App.  166,  88  Fed. 
360;  Chicago,  B.  &  Q.  R.  Co.  v.  Bab- 
cock,  204  U.  S.  585,  61  L.  ed.  636,  27 
Sup.  Ct.  Rep.  326;  Albin  Co.  v.  Louis- 
ville, 117  Ky.  895,  79  S.  W.  274;  State  ex 
rel.  Bee  Bldg.  Co.  v.  Savage,  65  Neb. 
768,  91  N.  W.  716;  Southern  P.  Co.  v. 
Com.  134  Ky.  410,  120  S.  W.  309 ;  Hen- 
derson Bridge  Co.  v.  Com.  99  Ky.  623, 
29  L.R.A.  73,  31  S.  W.  486;  Coulter  v. 
Louisville  Bridge  Co.  114  Ky.  43,  70  S. 
W.  29;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031, 
14  Sup.  Ct.  Rep.  1114;  San  Diego  Land 
&  Town  Co.  V.  National  City,  174  U.  S. 
740,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep. 
804;  Covington  v.  Shinkle,  25  Ky.  L. 
Rep.  73,  74  S.  W.  652. 

The  evidence  in  this  case  does  not 
justify  the  conclusion  that  all  property 
in  Kentucky,  other  than  that  of  rail- 
roads, is  intentionally  and  designedly  as- 
sessed at  less  than  60  per  cent  of  its 
value 

Coulter  V.  Louisville  &  N.  R.  Co.  196 
U.  S.  599,  49  L.  ed.  615,  25  Sup.  Ct. 
Rep.  342;  Chicajjo,  B.  &  Q.  R.  Co.  v. 
Babcock,  204  U.  S.  585,  51  L.  ed.  636, 
27  Sup.  Ct.  Rep.  326;  German  Nat. 
Bank  v.  Kimball,  103  U.  S.  732,  26  L.  ed. 
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Messrs.  Blewett  Lee  and  Edmund  F. 
Traboe  argued  the  cause,  and,  with 
Messrs.  Robert  V.  Fletcher,  John  C. 
Doolan,  and  Attilla  Cox,  Jr.,  fded  a  brief 
for  the  Illinois  Central  Railroad  Com- 
pany : 

The  district  court  had  jurisdiction. 

Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  227  U.  S.  278,  57  L.  ed.  610, 

33  Sup.  Ct.  Rep.  312;  Ohio  Tax  Cases, 
232  U.  S.  576,  586,  58  L.  ed.  738,  743, 

34  Sup.  Ct.  Rep.  372;  Truax  v.  Raich, 
239  U.  S.  33,  37,  60  L.  ed.  131,  133, 
L.R.A.1916D,  545,  36  Sup.  Ct.  Rep.  7, 
Ann.  Cas.  1917B,  283 ;  Johnson  v.  Wells, 
F.  &  Co.  239  U.  S.  234,  60  L.  ed.  243,  36 
Sup.  Ct.  Rep.  62;  Nevada-California 
Power  Co.  v.  Hamilton,  235  Fed.  317; 
Fargo  V.  Hart,  193  U.  S.  490,  48  L.  ed. 
761,  24  Sup.  Ct.  Rep.  505;  Chesapeake, 
0.  &  S.  W.  R.  Co.  V.  Com.  129  Kv.  318, 
108  S.  W.  248,  111  S.  W.  334;  State 
Railroad  Tax  Cases,  92  U.  S.  575,  23  L. 
ed.  663. 

The  defendants  denied  complainant 
due  process  of  law  in  assessing  in  Ken- 
tucky a  percentage  based  upon  a  mile- 
age prorate  of  the  income  from  the 
company's  investment  securities  in  its 
treasury  in  Chicago.  Such  securities 
had  their  situs  at  the  home  of&ce  of  the 
company  in  Chicago,  they  were  in  its 
treasury  there,  and  neither  Kentucky 
nor  any  other  outside  state  had  any 
right  to  tax  them  or  any  per  cent  of 
them.  Taxation  of  them  by  Kentucky, 
or  by  Kentucky  and  the  other  states 
through  which  the  company's  railroads 
extend,  would  not  diminish  an  iota  the 
right  of  the  state  of  the  home  office  to 
tax  such  securities  to  their  full  value, 
for  their  situs  is  there. 

Coe  V.  Errol,  116  U.  S.  617,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  476;  Coulter  v. 
Weir,  62  C.  C.  A.  429,  127  Fed.  897; 
State  Tax  on  Foreign-held  Bonds,  15 
Wall.  300,  21  L.  ed.  179;  Wheeler  v. 
Sohmer,  233  U.  S.  434,  58  L.  ed.  1030, 
34  Sup.  Ct.  Rep.  607;  Frankfort  v.  Fi- 
delity Trust  &  S.  V.  Co.  Ill  Ky.  667. 
64  S.  W.  470;  Com.  v.  Consolidated 
Casualty  Co.  170  Ky.  103,  185  S.  W. 
508;  Com.  v.  Northwestern  Mut.  L.  Ins. 
Co.  32  Ky.  L.  Rep.  796,  107  S.  W.  233 ; 
Hurst  V.  Flemingsburg,  172  Ky.  127,  188 
S.  W.  1085;  Welch  v.  Burrill,  223  Mass. 
87,  111  N.  E.  774;  State  ex  rel.  Hick- 
man  v.  Lewis,  256  Mo.  98,  166  S.  W. 
319. 

The  defendants  denied  complainant 
due  process  of  law  in  assessing  in  Ken- 
tucky property  having  its  situs  else- 
where, consisting  in  their  disregard  of 
the  excess  value,  mile  for  mile,  of  the 
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company's  railroad  outside,  as  compared 
with  that  inside,  of  Kentucky. 

Fargo  V.  Hart,  193  U.  S.  490,  499,  48 
L.  ed.  761,  765,  24  Sup.  Ct.  Rep.  498; 
Coulter  V.  Weir,  62  C.  C.  A.  429,  127 
Fed.  908;  Adams  Exp.  Co.  v.  Kentucky, 
166  U.  S.  171,  180,  41  L.  ed.  960,  963, 
17  Sup.  Ct.  Rep.  627 ;  Nevada-California 
Co.  V.  Hamilton,  235  Fed.  317. 

A  complaining  taxpayer  is  entitled  to 
the  relief  here  prayed  if  the  discrimina- 
tion against  him  is  intentional  and  sys- 
tematic, or  uniform  in  undervaluing  the 
property  of  others. 

Coulter  V.  Louisville  &  N.  R.  Co.  196 
U.  S.  606,  608,  609,  49  L.  ed.  617,  618, 
25  Sup.  Ct.  Rep.  342;  Central  R.  Co.  v. 
Jersey  City,  199  Fed.  237,  affirmed  in 
128  C.  C.  A.  532,  212  Fed.  76. 

Possibly  the  court  will  take  judicial 
notice  of  the  existence  of  underassess- 
ment of  property  throughout  the  state. 

Cummings  v.  Merchants'  Nat.  Bank, 
101  U.  S.  161,  162,  25  L.  ed.  906;  Rail- 
road &  Teleph.  Cos.  v.  Board  of  Equal- 
izers, 85  Fed.  302;  Louisville  &  N.  R. 
Co.  V.  Bosworth,  209  Fed.  457,  230  Fed. 
222;  State  v.  Barrett,  172  Ind.  169,  87 
N.  E.  7;  People  v.  Illinois  C.  R.  Co.  273 
JU.  220,  112  N.  E.  700. 

The  Federal  census  and  the  reports  of 
the  state  boards  are  competent  to  estab- 
lish the  facts  which  we  have  proved  by 
them. 

1  Greenl.  Ev.  15th  ed.  §  483;  Kirby 
V.  Lewis,  39  Fed.  66 ;  Malaer  v.  Damron, 
31  111.  App.  572;  Bertram  v.  Wither- 
spoon,  138  Ky.  116,  127  S.  W.  533,  Ann. 
Cas.  1912A,  1217;  Jones,  Ev.  1908  ed. 
§  122;  3  Wigmore,  Ev.  §§  1670,  1671, 
subd.  7;  Starkie,  Ev.  260,  1824;  16  Cyc. 
870;  8  Decen.  Dig.  Ev.  §§  12,  51,  333; 
Chicago  &  A.  R.  Co.  v.  Baldridge,  177 
111.  229,  52  N.  E.  263;  Huntington  v. 
Cast,  149  Ind.  255,  48  N.  E.  1025;  Whit- 
ley County  V.  Garty,  161  Ind.  464,  68 
N.  E.  1012;  Bennett  v.  Marion  County, 
106  Iowa,  628,  76  N.  W.  844;  State  ex 
rel.  Board  of  Managers  v.  County  Ct.  89 
Mo.  237, 1  S.  W.  307 ;  State  ex  rel.  Mar- 
tin  V.  Wofford,  121  Mo.  61,  29  S.  W. 
^51;  State  ex  rel.  Dickason  v.  Marion 
County  Ct.  128  Mo.  427,  30  S.  W.  103, 
.31  S.  W.  23 ;  State  ex  rel.  Crow  v.  Evans, 
166  Mo.  347,  66  S.  W.  355;  Kokes  v. 
State,  55  Neb.  691,  76  N.  W.  467;  State 
ex  rel.  Keck  v.  Seibert,  130  Mo.  202,  32 
S.  W.  670;  Lendle  v.  Robinson,  53  App. 
Div.  140,  65  N.  Y.  Supp.  894;  State  ex 
rel.  Smith  v.  Nenl,  25  Wash.  264,  65  Pac. 
188,  68  Pac.  1135;  Mears  v.  New  York, 
N.   H.  &  H.  R.   Co.  75  Conn.  171,  56 


First  Nat.  Bank,  107  Ind.  206,  8  N.  E. 
97;  Russell  v.  Poor,  —  Mo.  — ,  119  S. 
W.  433;  State  ex  rel.  University  of  Utah 
V.  Candland,  36  Utah,  406,  24  L.R.A. 
(N.S.)  1260,  140  Am.  St.  Rep.  834,  104 
Pac.  285;  Flora  v.  Anderson,  75  Fed. 
217. 

To  deny  to  the  railroad  companies 
such  equalization  as  to  cause  their  prop- 
erty to  be  assessed  at  no  greater  per 
cent  of  its  value  than  other  property 
is  assessed  violates  as  well  the  Federtd 
as  the  state  Constitution. 

Louisville  &  N.  R.  Co.  v.  Bosworth, 
209  Fed.  446,  230  Fed.  206;  Barz  v. 
Board  of  Equalization,  133  Iowa,  563, 

111  N.  W.  41;  Raymond  v.  Chicago 
Union  Traction  Co.  207  U.  S.  20,  35,  52 
L.  ed.  78,  87,  28  Sup.  Ct.  Rep.  7,  12 
Ann.  Cas.  757;  Railroad  &  Teleph.  Cos. 
V.  Board  of  Equalizers,  85  Fed.  302; 
Jersey  City  v.  Central  R.  Co.  128  C.  C. 
A.  532,  212  Fed.  76;  Lacy  v.  McCafferty, 
131  C.  C.  A.  494,  215  Fed.  352;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  9 
Sawy.  165,  18  Fed.  385,  affirmed  in  118 
U.  S.  394,  417,  30  L.  ed.  118, 125,  6  Sup. 
Ct.  Rep.  1132;  Cummings  v.  Merchants 
Nat.  Bank,  101  U.  S.  153,  158,  25  L.  ed. 
903,  905;  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Taylor,  86  Fed.  168;  Taylor  v.  Louis- 
ville &  N.  R.  Co.  31  C.  C.  A.  537,  60 
U.  S.  App.  166,  88  Fed.  350;  Louisville 
Trust  Co.  V.  Stone,  46  C.  C.  A.  299,  107 
Fed.  305;  Iowa  C.  R.  Co.  v.  Louisa 
County,  —  Iowa,  — ,  157  N.  W.  731; 
Lehigh  &  Wilkes-Barre  Coal  Co.  v.  Lu- 
zerne County,  225  Pa.  267,  74  Atl.  67; 
Randell  v.  Bridgeport,  63  Conn.  321,  28 
Atl.  523;  Ex  parte  Ft.  Smith  &  V.  B. 
Bridge,  62  Ark.  461,  36  S.  W.  1060; 
People  V.  Illinois  C.  R.  Co.  273  111.  220, 

112  N.  W.  710;  First  Nat.  Bank  v.  Al- 
bright, 208  U.  S.  548,  52  L.  ed.  614,  28 
Sup.  Ct.  Rep.  349. 

Undoubtedly  the  defendants  are  in  a 
sense  judges  of  values.  Their  acts  in 
assessing  are  somewhat  analogous  to 
those  of  a  jury,  but  are  not  invulnerable 
even  when  strictly  within  the  limits  of 
their  powers  in  case  of  fraud  or  adop- 
tion of  a  fundamentally  wrong  method 
of  assessment.  Chicago,  B.  &  Q.  R.  Co. 
V.  Babcock,  204  U.  S.  585,  596,  51  L.  ed. 
636,  639,  27  Sup.  Ct.  Rep.  326.  What 
is  a  fundamentally  wrong  principle  with- 
in the  meaning  of  the  rule  in  question  t 
Undoubtedly,  violation  of  constitution- 
al rights  fulfils  the  definition,  but  other 
things  are  also  included.  Certainly,  de- 
parture from  statutory  directions  for 
assessment  constitutes  a  fundamentally 


L  R.A.  884,  96  Am.  St.  Rep.  192,  52  Atl.  |  wrong  principle. 

610;  Kv.  Dig.  E v.   §  333;  Wasson  v.       Hager  v.  American  Surety  Co.  121  Ky. 
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791,  90  S.  W.  560;  James  v.  United 
States  Fidelity  &  G.  Co.  133  Ky.  299, 
117  S.  W.  406. 

Capitalization  of  earnings  at  6  per 
cent  is  grossly  unjust  to  the  railroad 
company.  It  has  a  right  to  earn  a  re- 
turn of  6  per  cent,  as  is  declared  by  the 
decisions  in  rate  cases. 

Re  Advances  in  Rates,  20  Inters.  Com. 
Rep.  243,  271;  Re  Advances  in  Rates, 
20  Inters.  Com.  Rep.  307,  336;  Re  Ar- 
kansas Rate  Cases,  187  Fed.  291;  Louis- 
ville &  N.  R.  Co.  V.  Railroad  Commis- 
sion, 196  Fed.  831. 

Conceding  that,  if  the  instant  question 
were  one  of  mere  valuation  of  property 
in  Kentucky,  the  court  would  be  con- 
eluded  by  defendants'  valuation,  the 
court  would  not  be,  under  the  Constitu- 
tion, concluded  by  9ny  valuation  made 
by  Kentucky  assessors  of  property  out- 
side the  state.  Such  an  estoppel  would 
allow  manipulation  of  values  at  pleas- 
ure in  taxing  property  in  other  states 
by  including  it  in  a  unit  covering  many 
states,  and  apportionable  to  them  re- 
spectively. 

Louisville  &  N.  R.  Co.  v.  Bosworth, 
209  Fed.  422;  Fargo  v.  Hart,  193  U.  S. 
499,  500,  48  L.  ed.  705,  766,  24  Sup.  Ct. 
Rep.  498. 

If  assessors  in  one  state  could  tax 
values  in  others  by  simply  making  a 
finding  that  the  taxable  unit  was  of 
equal  value  proportionately  in  all  states, 
they  could  similarly  deprive  a  taxpayer 
of  equalization  by  making  a  finding  that 
equalization  had  been  already  allowed  in 
the  assessment  reached.  Constitutional 
rights  cannot  be  thus  summarily  abol- 
ished, but  the  courts  must  hear  evi- 
dence on  them. 

Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commission  Co.  223  U.  S.  573, 
591,  56  L.  ed.  556,  565,  32  Sup.  Ct.  Rep. 
316;  Chicago,  B.  &  Q.  R.  Co.  v.  Bab- 
cock,  204  U.  S.  585,  51  L.  ed.  636,  27 
Sup.  Ct.  Rep.  326;  Louisville  &  N.  R. 
Co.  V.  Bosworth,  209  Fed.  381. 

Mathematical  errors  in  assessments 
may  be  reviewed  and  corrected  by  the 
court. 

State  V.  Travelers  Ins.  Co.  70  Conn. 
590,  66  Am.  St.  Rep.  138,  40  Atl.  465; 
Webb  V.  Renfrew,  7  Okla.  198,  54  Pac. 
448;  Western  R.  Co.  v.  Nolan,  48  N.  Y. 
513;  Western  U.  Teleg.  Co.  v.  Trapp, 
108  C.  C.  A.  226,  186  Fed.  114. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  oourt: 

These  are  appeals  and  cross  appeals 
from  two  final  decrees  of  the  district 
court    enjoining    (upon    certain    condi- 
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tions)  the  enforcement  of  franchise  tax 
assessments  for  the  respective  years 
1912  and  1913,  made  against  the  Illinois 
Central  Railroad  Company  (piaintiff  be- 
low in  each  case)  by  Henry  M.  Bosworth 
and  others,  constituting  the  Board  of 
Valuation  and  Assessment  of  the  State 
of  Kentucky,  who  were  among  the  origi- 
nal defendants,  and  to  whose  offtces  the 
cross  appellants  Robert  L.  Greene  and 
others  succeeded  pending  the  suits,  and 
were  thereupon  brought  in  as  parties  de- 
fendant. Plaintiff  being  an  Illinois  cor- 
poration, the  Federal  jurisdiction  was 
invoked  upon  the  ground  of  diversity  of 
citizenship,  and  also  of  alleged  infringe- 
ment of  plaintiff's  rights  under  the  doe 
process  and  equal  protection  provisions 
of  the  14th  Amendment ;  the  assessments 
being  attacked  as  having  been  made  by 
the  Board  in  a  manner  not  in  accordance 
with  the  state  law,  as  including  in  the 
valuation  property  not  within  the  state, 
contrary  to  the  due  process  clause,  and 
as  being  based  upon  a  discriminatory 
rule  of  valuation  as  compared  with  oth- 
er property  in  the  state,  and  thus  [558] 
amounting  to  a  denial  of  the  equal  pro- 
tection of  the  laws.  The  equity  juris- 
diction was  invoked  upon  the  usual 
grounds.  The  pleadings  are  involved, 
and  no  attempt  will  be  made  to  sum- 
marize them.  In  the  case  relating  to  the 
1912  assessment,  they  differ  somewhat 
from  those  in  the  case  relating  to  the 
assessment  for  the  following  year;  but 
the  two  cases  were  consolidated  for  the 
purposes  of  final  hearing.  They  resulted 
in  decrees  granting  relief  to  the  plain- 
tiff to  the  extent  of  equalization  with 
the  basis  of  assessment  customarily 
adopted  by  assessing  officers  with  re- 
spect to  other  property  in  the  state,  and 
denying  relief  upon  the  other  grounds 
of  complaint.  Plaintiff  appealed  to  this 
court  in  both  cases  upon  the  ground  that 
it  was  entitled  to  more  ample  relief;  de- 
fendants took  cross  appeals  upon  the 
ground  that  no  relief  ought  to  have  been 
granted. 

The  cases  were  heard  here  together 
with  several  cognate  cases,  this  day  de- 
cided, viz.:  Nos.  617  and  618,  Oreene 
V.  Louisville  &  Interurban  R.  Co.  244 
U.  S.  499,  ante,  1280,  37  Sup.  Ct.  Rep. 
673,  and  Nos.  778  and  779,  Louisville  & 
N.  R.  Co.  V.  Greene,  244  U.  S.  522,  ante, 
1291,  37  Sup.  Ct.  Rep.  683. 

The  salient  facts  of  the  present  cases 

are  as  follows:     During  the  two  years 

pertinent   to   the   controversy,  plaintiff 

operated  a  system  of  railroads  extending 

throughout  the  state  of  Kentucky  and 

ten  other  states,  having,  according  to  the 
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averments  eontained  in  the  bills  of  com- 
plaint and  the  proofs  apon  which  the 
cases  were  heard,  a  total  mileage  owned, 
operated,  leased,  or  controlled  amount- 
ing to  4,550.54,  of  which  563.79  miles, 
or  12.3  per  cent,  were  in  Kentucky.  For 
the  year  1912,  the  Board  of  Valuation 
and  Assessment  fixed  plaintiff's  capital 
stock  valuation  for  the  state  of  Ken- 
tucky at  $27,124,240,  and  deducted  from 
this  the  tangible  property  assessment 
made  by  the  Railroad  Commission,  $12,- 
377,383,  leaving  the  franchise  assessment 
$14,746,857.  The  district  court  granted 
a  restraining  order,  followed  by  a  pre- 
liminary [559]  injunction,  conditioned 
that  plaintiff  should  pay  taxes,  state  and 
local,  on  a  valuation  of  $6,618,585  (209 
Fed.  465),  and  eventually  made  a  final 
decree  enjoining  the  enforcement  of  the 
assessment,  conditioned  upon  plaintiff's 
paying  taxes  upon  an  additional  valua- 
tion of  $1,347,212,  or  $7,965,797  in  all. 

For  the  year  1913,  the  capital  stock 
value  fixed  for  Kentucky  was  $23,679,- 
180,  the  assessed  value  of  tangible  prop- 
erty $12,478,903,  which,  being  deducted, 
left  $11,200,277  as  the  franchise  valua- 
tion. The  court  granted  a  restraining 
order  upon  payment  of  taxes  on  an  as- 
sessment of  $0,000,000,  followed  this 
with  a  temporary  injunction  upon  the 
same  terms,  and  made  a  final  decree 
granting  a  permanent  injunction  upon 
condition  of  the  payment  of  taxes  upon 
$2^61,067  in  addition  to  the  $6,000,000 
upon  which  taxes  had  been  paid  under 
the  order  for  preliminary  injunction. 

With  respect  to  three  of  the  questions 
raised  by  defendants  herein:  (a)  that 
the  suits  are  not  maintainable  because 
in  effect  suits  against  the  state;  (b)  that 
plaintiff  has  an  adequate  remedy  at  law 
under  §  162,  Kentucky  Statutes;  and 
(c)  that  plaintiff  is  not  entitled  to  relief 
by  way  of  equalization  because  of  the 
undervaluation  of  property  in  general 
by  the  local  assessors;  these  cases,  like 
the  Louisville  &  Nashville  R.  Co.  Cases, 
are  controlled  by  the  decision  in  Greene 
V.  Louisville  &  Interurban  R.  Co.  supra. 
Upon  the  question  of  the  sufficiency  of 
the  proofs  to  warrant  the  conclusion  of 
the  district  court  as  to  the  general,  sys- 
tematic, and  notorious  undervaluation  of 
property  in  Kentucky  by  the  assessing 
officers  for  purposes  of  taxation,  and  as 
to  the  ratio  of  such  undervaluation,  the 
present  cases  are  indistinguishable  from 
the  Louisville  &  Nashville  R.  Co.  Cases, 
supra,  and  are  controlled  by  our  decision 
therein.  Upon  the  point  that  the  juris- 
diction of  the  court  extends  to  enjoining 

the  collection  of  illegal  taxes,  wheth- 
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er  assessed  for  state  or  for  local  pur- 
poses, [560]  the  present  cases  are  eon- 
trolled  by  the  decision  in  the  Louisville 
I  ^  Nashville  R.  Co.  cases. 

This  disposes  of  all  assignments  of 
error  filed  by  the  cross  appellants  (de- 
fendants below). 

In  these  cases,  as  in  those  last  men- 
tioned, it  is  earnestly  insisted  by  plain- 
tiff that  the  district  court  erred  in  hold- 
ing that  the  Kentucky  statutes,  properly 
construed,  require  first  an  apportionment 
of  a  proper  share  of  the  total  '^capital 
stock"  value  to  Kentucky,  followed  by^  a 
deduction  from  Kentucky's  proportion 
thereof  of  the  value  of  its  tangible  prop- 
erty in  the  state,  instead  of  holding  that 
the  total  tangible  property  in  and  out 
of  Kentucky  should  first  be  deducted 
from  the  total  capital  stock  value  before 
apportionment  to  the  state.  We  need 
only  repeat  what  was  said  in  the  Louis- 
ville &  Nashville  Cases,  that  this  is  a 
question  of  state  law  that  has  been 
definitely  passed  upon  by  the  Kentucky 
court  of  appeals  in  Com.  v.  Covington 
&  C.  Bridge  Co.  114  Ky.  343,  whose  deci- 
sion the  district  court  properly  followed. 

We  come  to  questions  peculiar  to  the 
present  cases. 

For  the  year  1912  the  Board  of  Valua- 
tion and  Assessment  made  a  preliminary 
assessment  of  the  franchise  at  $21,500,- 
000,  of  which  notice  was  given  to  plain- 
tiff, and,  after  a  hearing,  finally  assessed 
the  franchise  at  $14,746,857,-^a  result 
reached,  as  already  stated,  by  taking 
Kentucky  "capital  stock"  at  $27,124,240, 
and  deducting  the  tangible  property  as- 
sessment of  $12,377,383.  In  granting 
the  preliminary  injunction  (209  Fed. 
465),  the  court,  deeming  that  the  Board 
had  found  the  fair  cash  value  of  the 
portion  of  plaintiff's  capital  stock  in  the 
state  to  be  $27,124,340,  equalized  this 
with  the  undervaluation  of  other  prop- 
ei*ty  in  the  state  on  a  basis  of  70  per 
cent  in  order  to  arrive  at  a  proper  valua- 
tion of  the  franchise  for  the  purposes 
of  a  temporary  injunction.  Upon  the 
final  hearing,  the  court  reached  the  c>on- 
clusion  that  the  valuation  of  $27,124/240 
wa<%  itself  the  result  of  an  equalization 
[561]  by  the  Board  at  80  per  cent  of 
what  they  had  found  to  be  the  fair  cash 
value  of  the  capital  stock  in  Kentucky; 
that  is  to  say,  that  they  had  found  the 
fair  cash  value  to  be  $33,905,300.  Hav- 
ing concluded  that  equalization  should 
be  made  upon  the  basis  of  60  per  cent, 
the  court  applied  this  percentage  to  the 
$33,905,300,  making  the  equalized  capi- 
tal stock  value  $20,343,180,  deducting 
from  which  the  assessed  value  of  the 
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tangibles,  $12,377,383,  left  $7,965,797  as 
the  value  of  the  franchise.  Plaintiff  con- 
tends that  there  was  no  sufficient  evi- 
dence to  support  the  conclusion  that  the 
Board's  valuation  of  $27,124,240  was  the 
result  of  an  80  per  cent  equalization; 
but  the  contention  is  clearly  unfounded. 

There  is  a  similar  contention,  equally 
unfounded,  with  respect  to  the  mode  in 
which  the  district  court  applied  the  60 
per  cent  equalization  factor  to  the  1913 
valuation. 

As  to  the  mode  in  which  the  Board  ar- 
rived at  a  capital  stock  valuation  for 
the  entire  system,  and  the  mode  in  which 
the  Kentucky  apportionment  was  ar- 
rived at,  several  contentions  are  made 
by  plaintiff  besides  the  one  of  which  we 
already  have  disposed.  They  are:  (a) 
that  when  the  Board  capitalized  earn- 
ings as  an  index  to  value  they  took  6 
per  cent  as  a  basis  instead  of  71  or  8 
per  cent,  either  of  which  is  said  to  be  a 
more  proper  rate  upon  the  ground  that, 
because  of  annual  unproductive  items  of 
expense,  amounting  to  nearly  or  quite 
2  per  cent  of  plaintiff's  capitalization, 
the  higher  rate  is  necessary  in  order  to 
yield  a  net  6  per  cent  return  upon  the 
investment;  (b)  that  when  the  stock- 
and-bond  method  was  employed  as  an 
index  to  value  the  highest  instead  of  the 
average  market  prices  were  employed; 
(o)  that  in  capitalizing  earnings  gross 
income  was  used,  although  it  included  in- 
come from  investments  in  the  company's 
treasury,  instead  of  net  operating  in- 
come, which,  it  is  insisted,  is  the  proper 
factor;  (d)  that  plaintiff  in  each  year 
had  in  its  [562]  treasury,  at  its  princi- 
pal ofSce  without  the  state,  large 
amounts  of  investment  securities  that 
improperly  were  included  in  the  sum 
found  as  the  value  of  its  aggregate  cap- 
ital stock  and  apportioned  in  part  to 
Kentucky;  and  (e)  that  plaintiff  owned 
large  and  costly  terminals  at  Chicago, 
New  Orleans,  Memphis,  and  elsewhere 
outside  of  Kentucky,  causing  a  great  ex- 
cess value,  mile  for  mile,  of  plaintiff's 
lines  outside  the  state  as  compared  with 
those  inside,  and  that  this  excess  value 
was  not  eliminated  either  before  or 
after  the  apportionment  to  Kentucky. 

The  first  three  points  relate  to  val- 
uation, the  last  two  to  apportionment. 
The  district  court  properly  held  that  the 
action  of  the  Board  must  be  sustained 
unless  it  was  made  to  appear  that  they 
had  adopted  a  fundamentally  wrong 
principle,  or  had  been  guilty  of  fraud. 
It  held  further,  that  no  fundamentally 
wrong  principle  was  involved  in  deter- 
mining whether  such  a  railroad  system 
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should  be  valued  on  the  capitalization- 
of-income,  or  on  the  stock-and-bond  plan; 
or,  if  the  former,  what  rate  of  interest 
should  be  used  in  capitalizing,  or  how 
many  years'  earnings  should  be  consid- 
ered, or  what  was  in  fact  the  amount  of 
net  income  for  a  given  year;  or,  if  the 
stock-and-bond  plan  was  adopted,  what 
was  the  value  of  the  stock  and  bonds; 
and  that  on  these  and  similar  matters 
the  action  of  the  Board,  in  the  absence 
of  fraud,  was  binding  upon  the  court.  In 
this  we  concur. 

The  claim  for  an  allowance  by  reason 
of  the  treasury  securities  and  the  ter- 
minals situate  in  other  states  is  based 
upon  the  principle  laid  down  in  Fargo  v. 
Hart,  193  U.  S.  490,  499,  48  L.  ed.  761, 
765,  24  Sup.  Ct.  Rep.  498,  and  similar 
cases,  to  which  we  adhere,  that  a  state 
cannot  tax  property  outside  of  its  ju- 
risdiction, belonging  to  persons  domicile 
elsewhere,  and  that  although  the  fact 
that  property  is  part  of  a  system  and 
has  its  actual  uses  only  in  connection 
with  other  parts  of  the  system  may  be 
considered  by  the  state  in  taxing,  that 
portion  of  the  system  which  is  within  its 
borders,  yet  the  notion  of  [563]  organic 
unity  must  not  be  made  the  means  of 
unlawfully  taxing  property  without  the 
state. 

As  to  the  terminals,  the  district  court 
held  that  since  it  did  not  appear  bat 
that  the  Board  made  due  allowance  on 
account  of  them,  it  must  be  presumed 
that  they  did  make  such  an  allowance. 
As  to  the  treasury  securities,  the  court 
held  that  plaintiff  had  not  made  an 
adequate  showing  to  the  Board  of  Val- 
uation and  Assessment;  that  it  did  not 
appear  but  that  the  Board  had  given 
proper  consideration  to  them;  and  that 
plaintiff  had  not  put  the  court  in  pos- 
session of  the  evidence  upon  which  to 
determine  whether  the  securities  were  a 
part  of  its  "unit,"  or  why  the  securities 
were  held  by  plaintiff  instead  of  being 
distributed  to  the  stockholders,  and  that 
the  case  of  Coulter  v.  Weir,  62  C.  C.  A. 
429,  127  Fed.  897,  909-911,  did  not  ap- 
ply  because  there  the  property  in  ques- 
tion had  been  placed  in  the  hands  of 
trustees  for  the  benefit  of  stockholders. 
Upon  petitions  for  rehearing,  plaintiff 
insisted  that  if  the  treasury  securities 
were  to  be  taken  as  a  part  of  the  unit, 
then,  since  these  securities  represented 
a  controlling  interest  in  certain  large 
lines  of  railroad  lying  outside  of  Ken- 
tucky (the  Central  of  Georgia,  the  Yazoo 
&  Mississippi  Valley,' and  the  Indian- 
apolis Southern  systems),  the  apportion- 
ment should  take  the  mileage  of  these 
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controlled  lines  into  account,  which 
would  have  yielded  a  total  mileage  of  all 
lines  amounting  to  7,862.95,  and  Ken- 
tucky mileage  560.49,  or  only  7.13  per 
cent  for  the  year  upon  which  the  1912 
assessment  was  based,  and  a  somewhat 
smaller  percentage  for  the  following 
year.  To  this  the  court  responded  that 
the  contention  came  too  late,  and  it  can- 
not be  said  that  this  was  an  unreason- 
able view,  or  showed  an  abuse  of  dis- 
cretion. In  addition  to  the  averments 
respecting  comparative  mileage  con- 
tained in  the  original  bills,  it  was  dis- 
tinctly stated  in  an  amended  bill  in  the 
case  pertaining  to  the  1912  assessment 
that  the  treasury  securities  in  question 
had  not  "any  connection  [564]  what- 
ever with  the  business  of  transportation 
carried  on  by  complainant,  and  that 
none  of  said  stocks,  bonds,  or  other 
properties  covered  or  represented  the 
physical  railroads  or  other  properties 
operated  by  complainant." 

In  criticism  of  the  conclusions  of  the 
court  upon  these  and  some  other  points, 
a  most  elaborate  argument  is  submitted; 
but  we  see  no  sufficient  ground  for  dis- 
turbing the  decision. 

Decrees  affirmed. 

Mr.  Justice  Holmes,  Mr.  Justice  Bran- 
dels,  and  Mr.  Justice  Clarke  dissent  in 
Nos.  643  and  645.  In  Nos.  642  and  644 
they  concur  in  the  result* 


n,  J.  DARNELL,  Appi, 

V. 

GEORGE  R.  EDWARDS,  F.  M.  Sheppard, 
and  W.  B.  Wilson,  Constituting  the  Mis- 
sissippi Railroad  Commission. 

(See  S.  C.  Reporter's  ed.  564-570.) 

Carriers  —  goTemment  regulation  of 
rates  ~  oonflscatlon  —  diarge  against 
operating  revenue. 

1.  One  twentieth  of  the  amount  ex- 
pended by  the  owner  of  a  railway  in  the 
construction  of  the  road  cannot  be  charged 

Note. — On  reasonableness  of  state 
limitation  of  railroad  rates — see  note  to 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
44  L.  ed.  U.  S.  417. 

On  element  entering  into  the  deter- 
mination of  reasonableness  of  railroad 
rates  prescribed  by  the  state  for  local 
traffic — see  notes  to  Winchester  &  L. 
Tump.  Road  Co.  v.  Croxton,  33  L.R.A. 
183;  Pennsylvania  R.  Co.  v.  Philadel- 
phia County,  15  L.R.A.(N.S.)  108;  and 
State  ex  rel.  McCue  v.  Northern  P.  R. 

Co.  26  L.R.A.(N.S.)  1001. 
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against  annual  operating  revenue  in  deter- 
mining whether  rates  fixed  under  state  au- 
thority are  confiscatory,  as  not  yield- 
ing a  proper  return,  merely  because  of 
a  contract  whereby  the  ownership  of  the 
road  was  to  be  transferred  at  the  end  of 
twenty  years  to  a  connecting  railroad  with- 
out payment  of  any  purchase  price. 
[For  other  cases,  see  Carriers,  111.  d.  In  Di- 
gest Sup.  CL  1908.] 

Conrta  —  enjoining     railway     rates  ~ 
doubt. 

2.  The  enforcement  of  railway  rates 
fixed  under  state  authority  will  not  be  en- 
joined as  being  confiscatory,  where  the  evi- 
dence tending  to  show  that  they  were  not 
remunerative,  while  based  upon  actual  ex- 

f>erience  in  the  operation  of  the  road,  re- 
ates  only  to  a  brief  period  when  conditions 
were  abnormal,  and  there  has  been  no  seri- 
ous eflfort  to  develop  traffic  along  the  line 
of  the  road  from  property  other  than  that 
owned  by  the  owner  of  the  railwav. 
[For  other  cases,  see  Courts,  206-219,  la  Di- 
gest Sup.  Ct.  1908.] 

Judgment  —  dismissal  without  preju- 
dice. 

3.  The  dismissal  of  a  bill  which  seeks 
to  enjoin  the  enforcement  of  railway  rates 
fixed  under  state  authoritv  as  being  con- 
fiscatory, in  advance  of  sumcient  actual  ex- 
perience under  normal  conditions,  should 
be  without  prejudice  to  another  suit  if,  after 
a  full  and  fair  test,  the  rates  shall  be  found 
to  be  confiscatory. 

[For  other  cases,  see  Judgment,  II.  a,  In  Di- 
gest Sop.  Ct.  1908.) 

[No.  216.] 

Argued  and  submitted  April  26,  1917.    De- 
cided June  11,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  Mississippi  to  review  a  de- 
cree dismissing  the  bill  in  a  suit  to 'en- 
join the  enforcement  of  railway  rates 
fixed  under  state  authority,  as  being  con- 
fiscatory. Modified  by  providin'g  that 
the  dismissal  of  the  bill  shall  be  without 
prejudice,  and,  as  so  modified,  afiSrmed. 

See  same  case  below,  on  motion  for 
temporary  injunction,  209  Fed.  99. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roger  Montgomery  argued  the 
cause,  and  Mr.  William  P.  Metcalf  filed 
a  brief  for  appellant: 

Even  though  the  court  should  be  of 
the  opinion  that  the  plaintiff  was  not  en- 
titled to  charge  one  twentieth  of  the 
amount  expended  by  him  in  the  con- 
struction of  the  road  as  an  annual  rental 
and  as  an  operating  charge,  yet,  it  was 
clearly  error  to  hold  that  the  interest  of 
the  plaintiff  in  the  railroad  was  a  mat- 
ter which  could  not  be  considered  at  all. 

Minnesota   Rate   Cases    (Simpson   ▼. 

Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
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48  L.R.A.(N.S.)  U61,  33  Sup.  Ct.  Rep. 
729,  Ann.  Ca3.  1916A,  18;  Smvth  v. 
Ames,  169  U.  S.  406,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418;  Missouri  Rate  Cases 
(Knott  V.  Chicago,  B.  &  Q.  R.  Co.)  230 
U.  S.  474,  57  L.  ed.  1571,  33  Sup.  Ct.  Rep. 
975;  Southern  P.  Co.  v.  Campbell,  230 
U.  S.  637,  57  L.  ed.  1610,  33  Sup.  Ct.  Rep. 
1027;  Portland  R.  Light  A  P.  Co.  v.  Rail- 
road Commission,  229  U.  S.  397,  57  L.  ed. 
1248,  33  Sup.  Ct.  Rep.  820;  Norfolk  & 
W.  R.  Co.  V.  Conley,  236  U.  S.  605,  59  L. 
ed.  745,  P.U.R.1915C,  293,  35  Sup.  Ct. 
Rep.  437;  Northern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  59  L.  ed.  735, 
L.R.A.— ,  — ,  P.U.R.1915C,  277,  35  Sup. 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1;  Cov- 
ington &  U  Turnp.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198;  Regan  v.  Farmers' 
Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup. 
Ct.  Rep.  1047;  Reagan  v.  Mercantile 
Trust  Co.  154  U.  S.  418,  38  L.  ed.  1030, 
4  Inters.  Com.  Rep.  577,  14  Sup.  Ct. 
Rep.  1062. 

The  rates  which  were  established  by 
the  Railroad  Commission  of  Mississippi 
on  July  23, 1913,  for  logs  in  carload  lots, 
are  confiscatory  under  the  facts. 

Stone  V.  Natchez,  J.  A  C.  R.  Co.  62 
Miss.  647;  Stone  v.  Farmers'  Loan  &  T. 
Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  Rep.  334,  388, 1191 ;  Illinois  €.  R.  Co. 
V.  Dodd,  105  Miss.  23,  49  L.R.A.(N.S.) 
565,  61  So.  743;  Baltimore  &  0.  R.  Co. 
V.  Maryland,  21  Wall.  456-470,  22  L.  ed. 
678-683;  Smyth  v.  Ames,  169  U.  S.  546, 
42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418;  San 
Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  757,  43  L.  ed.  1161,  19 
Sup.  Ct.  Rep.  804;  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  S.  439,  47  L. 
ed.  892,  23  Sup.  Ct.  Rep.  571 ;  Wilcox  v. 
Consolidated  Gas  Co.  212  U.  S.  19-41,  53 
U  ed.  382-395,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034. 

An  actual  experiment  with  the  rates 
established  by  the  Mississippi  Railroad 
Commission  in  effect  on  intrastate  ship- 
ments over  the  Batesville  Southwestern 
Railroad  show  that  those  rates  were  con- 
fiscatory. 

Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  585,  59  L.  ed.  735,  L.R.A.— ,— , 
P.U.R.1915C,  277,  35  Sup.  Ct.  Rep.  429, 
Ann.  Cas.  191 6A,  1;  Norfolk  &  W.  R. 
Co.  v.  Conley,  236  U.  S.  605,  59  L.  ed. 
745,  P.U.R.1915C,  293,  35  Sup.  Ct.  Rep. 
437. 

Mr.  James  N.  Flowers  submitted  the 
cause  for  appellees.  Messrs.  J.  B.  Har- 
ris, James  Stone,  W.  R.  Woods,  J.  M. 


Kuykendall,   and   George   H.   Ethridge 
were  on  the  brief: 

The  burden  of  proof  is  on  the  eom- 
plainant  tp  show  dearly  that  he  is  en- 
titled to  the  relief  sought.  If  the  ease 
should  be  treated  as  an  ordinary  pio- 
eeeding  for  an  injunction,  the  complain- 
ant has  not  made  out  his  case. 

Irwin  V.  Dixion,  9  How.  10,  13  L.  ed. 
25;  Truly  v.  Wanzer,  5  How.  141,  12  L. 
ed.  88. 

This  rule  applies  with  additional  and 
peculiar  force  in  cases  where  an  attack 
is  made,  as  in  the  ease  at  bar,  upon  the 
findings  of  a  state  tribunal  having  ju- 
risdiction of  the  subject,  fixing  the  rates 
and  tariffs  of  railroad  companies  and 
other  public  service  corporations. 

San  Diego  Land  &  Town  Co.  v.  Na- 
tional City,  174  U.  S.  739-756,  43  L.  ed. 
1154-1160,  19  Sup.  Ct.  Rep.  804;  Chica- 
go,  M.  A  St.  P.  R.  Co.  V.  Tompkins,  176 
U.  S.  167, 172,  44  L.  ed.  417,  420,  20  Sup. 
Ct.  Rep.  336;  San  Diego  Land  &  Town 
Co.  V.  Jasper,  189  U.  S.  439,  441,  442, 
47  L.  ed.  892,  894,  895,  23  Sup.  Ct.  Rep. 
571;  Illinois  C.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  442, 
454,  51  L.  ed.  1128,  1133,  27  Sup.  Ct. 
Rep.  700;  Cincinnati,  H.  &  D.  R.  Co.  v. 
Interstate  Commerce  Commission,  206 
U.  S.  142,  51  L.  ed.  995,  27  Sup.  Ct.  Rep. 
648;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  ▼. 
Interstate  Commerce  Commission,  162  U. 
S.  184,  40  L.  ed.  935,  5  Inters.  Com.  Rep. 
391,  16  Sup.  Ct.  Rep.  700;  Louisville  ft 
N.  R.  Co.  v;  Behlmer,  175  U.  S.  648,  44 
L.  ed.  309,  20  Sup.  Ct.  Rep.  209;  Wilcox 
V.  Consolidated  Gas  Co.  212  U.  S.  20,  53 
L.  ed  382,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Northern  P.  R.  Co.  v.  North  Dakota,  216 
U.  S.  580,  54  L.  ed.  624,  30  Sup.  Ct.  Rep. 
423;  Minnesota  Rate  Cases  (Simpson  ▼. 
Shepard)  230  U.  S.  352,  451,  57  L.  ed. 
1511, 1562,  48  L.R.A.(N.S.)  1151, 33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18;  Sea- 
board Air  Line  R.  Co.  v.  Florida,  203  U. 
S.  261,  51  L.  ed.  175,  27  Sup.  Ct.  Rep. 
109;  Atlantic  Coast  Line  R.  Co.  v. 
Florida,  203  U.  S.  256,  51  L.  ed  174,  27 
Sup.  Ct.  Rep.  108;  Minneapolis  &  St.  L. 
R.  Co.  v.  Minnesota,  186  U.  S.  257,  46  L. 
ed.  1151,  22  Sup.  Ct.  Rep.  900;  Reagan  v. 
Farmers'  Loan  &  T.  Co.  154  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047;  Railroad  Commis- 
sion V.  Cumberland  Teleph.  &  Teleg.  Co. 
212  IT.  S.  414,  53  L.  ed  577,  29  Sup.  Ct. 
Rep.  357;  Dow  v.  Beidelman,  125  U.  S. 
680,  31  L.  ed.  841,  2  Inters.  Com.  Rep. 
56,  8  Sup.  Ct.  Rep.  1028. 

One  important  element  in  determining 

the  reasonable  rates  is  to  determine  the 
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present  value  of  the  property  devoted  to 
the  public  use,  and  this  value  must  not 
be  left  to  conjecture,  but  must  be  made 
clear;  and  litis  court  has  said  in  the  case 
of  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  362,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  that  this  value 
must  not  depend  upon  mere  conjecture, 
and  that  it  is  clear  that,  in  ascertaining 
the  present  value,  the  court  is  not  lim- 
ited to  a  consideration  of  the  amount  of 
the  actual  investment,  as,  in  the  question 
of  rates,  the  burden  is  upon  the  com- 
plainant to  show  clearly  the  present 
value. 

See  also  San  Diego  Land  &,  Town  Co. 
V.  Jasper,  189  U.  S.  439,  441,  442,  47  L. 
ed.  892,  894,  895,  23  Sup.  Ct.  Rep.  571. 

The  complainant  selected  as  a  period 
of  experiment  the  very  period  when,  un- 
der the  conditions  existing,  the  result 
would  show  a  large  falling  off  of  traffic 
from  causes  not  dependent  upon  or  at- 
tributable to  the  rates  put  in  force  by 
the  Mississippi  Railroad  Commission. 
Even  under  normal  conditions  the  period 
was  too  short 

Norfolk  &  W.  R.  Co.  v.  Conley,  236  U. 
S.  605,  59  L.  ed.  745,  P.U.R.1915C,  293, 
36  Sup.  Ct.  Rep.  437;  Northern  P.  R.  Co. 
V.  North  Dakota,  236  U.  S.  585,  590,  59 
L.  ed.  736,  739,  L.R.A.— ,— ,  P.U.R. 
1915C,  277,  36  Sup.  Ct.  Rep.  429,  Ann. 
Cas.  191 6A,  1;  Minnesota  Rate  Cases, 
supra;  Northern  P.  R.  Co.  v.  North 
Dakota,  216  U.  S.  680,  64  L.  ed.  624,  30 
Sup.  Ct.  Rep.  423. 

Evidence  that  other  railroads  had  sim- 
ilar rates  is  inadmissible  unless  it  is 
shown  that  the  conditions  are  similar. 

Beale  &  W.  Railroad  Rate  Regulation, 
1  680;  Northern  P.  R.  Co.  v.  North 
Dakota,  Ann.  Cas.  1916A,  16,  note; 
Puget  Sound  Electric  R.  Co.  v.  Rail- 
road Commission,  65  Wash.  76,  117  Pac. 
739,  Ann.  Cas.  1913B,  774. 

There  was  no  proper  showing  as  to  the 
basis  for  the  rates  adopted  by  the  com- 
plainant. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418;  Reagan  v. 
Fanners'  Loan  &  T.  Co.  154  U.  S.  362, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  San  Diego  Land 
&  Town  Co.  v.  Jasper,  189  U.  S.  439,  47 
L.  ed.  892,  23  Sup.  C^t.  Rep.  671;  Min- 
nesota Hate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  456,  67  L.  ed.  1564,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann. 
Cas.  1916A,  18. 

There  is  absolutely  no  showing  or  at- 
tempted showing  as  to  the  value  of  the 

service  rendered.     The  interests  of  the 
61  L.  ed. 


I  complainant  are  not  the  only  thing  to  lie 
looked  at  in  this  case.  He  seems  to  have 
proceeded  entirely  on  the  theory  that 
the  determining  question  was  as  to 
whether  he  had  made  a  profit,  or  wheth- 
er he  had  adopted  such  rates  as  would 
show  a  profit. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  405,  454,  57  L.  ed. 
1544, 1663,  48  L.R.A.(N.S.)  1161,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18;  Re 
Arkansas  R.  Rates,  168  Fed.  732;  Cov- 
ington &  L.  Turnp.  Co.  v.  Sandford,  164 
U.  S.  678,  41  L.  ed.  660, 17  Sup.  Ct.  Rep. 
198;  Smyth  v.  Ames,  and  Reagan  v. 
Farmers'  Loan  &  T.  Co.  supra;  San 
Diego  Land  &  Town  Co.  v.  National  Citv, 
174  U.  S.  739,  766,  43  L.  ed.  1164,  1160, 
19  Sup.  Ct.  Rep.  804;  Chicago  &  N.  W. 
R.  Co.  V.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  326,  36  Fed.  866. 

The  rates  fixed  by  the  Mississippi 
Railroad  (Ilommission  are  prima  facie 
reasonable  rates. 

Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  442,  464,  61 
L.  ed.  1128,  1133,  27  Sup.  Ct.  Rep.  700; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  142,  61 
L.  ed.  996,  27  Sup.  Ct.  Rep.  648. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Appellant  filed  his  bill  in  the  district 
court  against  the  members  of  the  Missis- 
sippi Railroad  Commission,  an  adminis- 
trative body  having  the  usual  powers,  in 
which  he  sought  relief  by  injunction 
against  an  order  prescribing  maximum 
rates  on  logs  in  carload  lots  transported 
in  intrastate  commerce,  upon  a  railroad 
operated  by  him ;  the  ground  of  his  com- 
plaint being  that  the  rates  were  so  low 
as  to  be  confiscatory  and  therefore  vio- 
lative of  the  due  process  of  law  provi- 
sion of  the  14th  Amendment.  [566] 
The  court  refused  a  preliminary  injunc- 
tion (209  Fed.  99),  and,  upon  final  hear- 
ing, dismissed  the  bill.  The  case  is 
brought  here  by  direct  appeal  because  of 
the  constitutional  question,  under  §  238, 
Judicial  Code  [36  Stat,  at  L.  1157, 
chap.  231,  Comp.   Stat.  1916,  §  1216]. 

The  railroad  in  question  is  known  as 
the  Batesville  Southwestern,  and  extends 
from  a  junction  with  the  Illinois  Central 
at  Batesville  for  a  distance  of  about  17 
miles  through  a  timber  country,  its  en- 
tire line  being  within  the  state  of  Mis- 
sissippi. It  was  built  jointly  by  appel- 
lant and  the  Illinois  Central  Railroad 
Company,  under  a  contract  pursuant  to 
which  he  disbursed  approximately  $146,- 
000    and    the    company    approximate^ 
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ly  $98,000.  The  contract  was  made  in 
1910,  and  by  its  terms  Darnell  was  to 
maintain  and  operate  the  road  for 
twenty  years,  the  company  to  pay  him 
for  maintaining  it  $143  per  mile  per  an- 
num, and  the  road  was  to  become  the 
property  of  the  company  at  the  end  of 
twenty  years  without  further  payment; 
the  agreement,  however,  being  subject  to 
termination  by  the  company  prior  to  the 
expiration  of  the  twenty  years  upon  spe- 
cified terms.  The  building  of  the  road 
was  commenced  about  June,  1911.  Dar- 
nell began  operating  it  as  a  common 
carrier  in  March,  1912,  but  its  construc- 
tion was  not  finally  completed  until 
about  the  middle  of  June,  1914. 

The  road  is  of  standard  gauge  and 
construction,  ballasted,  and  built  in  a 
first-class  manner.  Its  traffic  consists 
almost  wholly  of  shipments  of  logs  in 
carload  lots  from  points  along  the  line 
to  the  terminus  at  Batesville. 

Pending  the  construction  of  the  road, 
the  Batesville  Southwestern  Railroad 
Company  was  organized  as  a  corpora- 
tion to  take  over  the  property,  but  the 
road  remained  in  the  hands  of  Darnell 
as  lessee.  In  April,  1912,  he  established 
and  promulgated  a  tariff  providing  a 
uniform  rate  for  freight  on  logs  in  car- 
load lots,  with  a  minimum  of  4,500 
feet,  regardless  of  the  kind  or  character 
of  the  timber;  which  was,  for  10  miles 
and  under,  $2.80  per  thousand  [567] 
feet;  10  to  15  miles,  $3.35  per  thousand; 
15  to  20  miles,  $3.90  per  thousand. 
Complaint  having  been  made  to  the 
Mississippi  Railroad  Commission,  by 
citizens  interested  in  the  logging  busi- 
ness, that  these  rates  were  extortionate, 
unjust,  and  confiscatory,  a  hearing  was 
had,  and,  as  a  result,  the  Commission,  in 
July,  1913,  made  an  order  reducing  the 
rates  nearly  50  per  cent  on  oak,  ash, 
hickory,  and  more  than  50  per  cent  on 
other  kinds  of  logs. 

It  appears  that  at  the  time  of  the  con- 
struction of  the  railroad  Darnell  indi- 
vidually was  the  owner  of  a  large 
amount  (at  the  time  of  the  hearing  he 
owned  19,000  acres)  of  timber  land  in 
the  country  through  which  the  road  was 
projected,  and  that  this  furnished  the 
reason  for  his  interest  in  its  construction 
and  operation.  At  the  same  time  he 
owned  the  principal  part  of  the  stock  of 
R.  J.  Darnell,  Incorporated,  a  lumber- 
milling  corporation;  but  between  that 
time  and  the  time  of  the  hearing  the 
bulk  of  the  stock  had  passed  into  the 
hands  of  his  sons,  he  still  remaining 
president  of  the  company,  and  having 

sold  to  it  the  timber  on  the  lands  owned 
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by  him,  the  company  agreeing  to  eat  it, 
have  it  hauled,  and  loaded  on  the  carsy 
and  to  pay  him  a  fixed  amount  per 
stump. 

The  bill  of  complaint  showed  g^ross  re- 
ceipts from  the  operation  of  the  rail- 
road for  the  year  ending  June  30,  1913^ 
amounting  to  $15,553.01,  and  operating 
expenses  $4,296.20,  leaving  net  earnings 
of  $11,256.81.  Against  this,  however, 
complainant  charged  as  an  annual  rental 
$8^33.39,  this  being  ^io  of  $162,667.69, 
then  stated  to  be  the  amount  invested 
by  him  in  the  construction  of  the  roadL 
Deducting  this  so-called  rental  chaige 
left  only  $3,123.42,  or  less  than  2  per 
cent  on  the  sum  alleged  to  have  been  ex- 
pended by  complainant.  These  figoreB 
were  the  result  of  the  rates  established 
by  him;  and  it  was  alleged  that  at  the 
much  lower  rates  established  by  the 
Commission  the  road  would  yield  no  re- 
turn above  operating  expenses. 

[568]  The  bill  was  filed  in  Septem- 
ber, 1913,  the  Commission's  rates  not 
having  as  yet  been  put  into  effect.  At 
the  preliminary  hearing  the  district 
court  held  (209  Fed.  99)  that  upon  the 
showing  then  made  it  would  not  inter- 
fere with  the  Commission's  rates;  at 
least  until  final  hearing,  thus  affording 
a  period  for  experiment  as  to  whether 
new  business  would  be  developed  in 
volume  suf&cient  to  make  those  rates  re- 
munerative. 

Upon  the  final  hearing,  evidence  hay- 
ing been  submitted  by  both  sides,  the 
court's  decree  was  to  the  effect  that  the 
rates  established  by  the  Commission 
were  reasonable  and  should  be  enforced. 

In  this  court  appellant  insists,  first, 
that  the  district  court  erred  in  holding 
that  he  was  not  entitled  to  charge 
against  the  annual  operating  revenue  Mo 
of  the  amount  expended  by  him  in  the 
construction  of  the  road.  We  are  clear 
that  this  contention  is  untenable.  In  de- 
termining whether  rates  are  confiscatory 
because  not  yielding  a  proper  return,  the 
basis  of  calculation  is  the  fair  value  of 
the  property  used  in  the  service  of  the 
public.  Smyth  v.  Ames,  169  U.  S.  466, 
546,  42  L.  ed.  819,  849,  18  Sup.  Ct.  Rep. 
418;  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  434,  57  L.  ed. 
1511,  1555,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 
The  hypothetical  annual  pa3rments  of 
one-twentieth  of  the  cost  of  the  road  to 
Darnell  were  not  a  proper  rent  charge, 
and  bore  no  relation  to  the  actual  value 
of  the  property.  They  arose  out  of  the 
contractual  arrangement  between  Dar- 
nell and  the  Illinois  Central,  and  were 
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in  the  nature  of  an  amortization  charge 
to  take  account  of  his  diminishing  inter- 
est in  the  road.  But,  upon  that  theory, 
the  interest  of  the  Illinois  Central  in- 
creased in  value  by  as  much  as  that  of 
Darnell  decreased.  In  any  aspect,  the 
trantii'erence  of  his  interest  to  the  Ill- 
inois Central,  and  any  charge  on  that 
nreount,  made  by  him  for  purposes  of 
his  own  bookkeeping,  had  no  proper  re- 
lation to  the  question  of  the  value  of  the 
property,  and  hence  were  of  no  concern 
to  the  public. 

It  is  insisted  that  upon  the  proofs,  and 
especially  by  [569]  actual  experiment, 
the  rates  established  by  the  Commission 
were  shown  to  be  confiscatory. 

It  is  well  established  that  in  a  ques- 
tion of  rate-making  there  is  a  strong 
presumption  in  favor  of  the  conclusions 
reached  by  an  experienced  administra- 
tive body  after  a  full  hearing.  Besides 
this,  there  was  affirmative  evidence  be- 
fore the  district  court  to  the  effect  that 
the  rates  were  reasonable.  The  evidence 
for  complainant,  tending  to  show  they 
were  nonremunerative,  while  based  upon 
actual  experience  in  the  operation  of  the 
road,  yet  relates  to  only  a  brief  period 
when  conditions  were  abnormal.  The 
road  was  a  new  one,  not  completed  until 
June,  1914;  that  is,  after  the  filing  of  the 
bill  and  shortly  before  the  final  hearing. 
The  Commission's  rates,  although  pro- 
mulgated in  June,  1913,  were  not  put  in- 
to effect  until  September  10,  and  the 
period  of  experimentation  to  which 
the  evidence  related  extended  only  from 
the  date  last  mentioned  to  March  31, 
1914.  Practically  the  entire  business  of 
the  road,  at  first,  was  hauling  logs  from 
complainant's  land  to  a  mill  operated  by 
R.  J.  Darnell,  Incorporated,  at  Memphis. 
That  mill  was  destroyed  by  fire  in  June, 
1913,  and  thereafter  the  corporation 
constructed  a  mill  at  Batesville,  but  this 
was  not  placed  in  operation  until  March 
17,  1914.  In  consequence  there  was  a 
heavy  falling  off  in  traffic  on  the  road, 
there  being  no  Darnell  shipments  ex- 
cept such  logs  as  were  on  hand  when  the 
Memphis  mill  was  burned. 

The  evidence  throws  doubt  upon  the 
question  whether  the  road,  if  built  mere- 
ly for  the  purpose  of  serving  the  timber 
country  that  is  tributary  to  its  present 
line,  was  not  an  extravagant  venture. 
But,  as  yet,  there  has  been  no  serious 
effort  to  develop  traffic  even  from  that 
country,  aside  from  complainant's  own 
properties.  If  the  road  was  built  rather 
as  a  branch  of  the  Illinois  Central,  and 
with  a  view  to  extending  it  into  a  more 

lucrative   territory,   any  extra  cost   of 
•  1  li.  ed. 


construction  attributable  to  this  is 
[570]  hardly  to  be  accounted  as  a  part 
of  the  fair  value  devoted  to  the  use  of 
the  timber  traffic.  The  circumstances 
that  a  road  may  have  been  unwisely 
built,  in  a  locality  where  there  is  not 
sufficient  business  to  sustain  it,  may  be 
taken  into  account.  Reagan  v.  Farmers' 
Loan  &  T.  Co.  154  U.  S.  362,  412,  38  L. 
ed.  1014,  1028,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047.  And  the  nature 
and  value  of  the  service  rendered  by  the 
company  to  the  public  are  matters  to  be 
considered.  Covington  &  L.  Tump. 
Road  Co.  V.  Sandford,  164  U.  S.  578,  597, 
41  L.  ed.  560,  666,  17  Sup.  Ct.  Rep.  198; 
Smyth  V.  Ames,  169  U.  S.  466,  544,  42  L. 
ed.  819,  848,  18  Sup.  Ct.  Rep.  418. 

In  the  case  before  us,  if  the  earning 
capacity  of  the  railroad,  present  and 
prospective,  really  is  as  small  as  appel- 
lant claims,  it  may  be  doubted  whether 
the  road  is  worth  what  it  cost.  But  it  is 
sufficient  for  the  present  to  say  that  the 
experimental  period  was  too  brief;  there 
is  too  little  showing  of  an  effort  to  de- 
velop traffic  along  the  line  of  the  road 
from  property  other  than  that  of  com- 
plainant; and  conditions  during  the  en- 
tire period  covered  by  the  testimony 
have  been  too  abnormal  to  enable  us  to 
say  that  the  Commission's  rates  are  con- 
fiscatory. 

The  decree  under  review  should  be  so 
modified  that  the  dismissal  of  the  bill 
shall  be  without  prejudice  to  another 
suit  to  restrain  the  enforcement  of  the 
Commission's  rates  if,  after  a  full  and 
fair  test,  they  shall  be  found  to  be  con- 
fiscatory (Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  1, 19,  53  L.  ed.  371,  382,  29 
Sup.  Ct  Rep.  148;  Willcox  v.  Consol- 
idated Gas  Co.  212  U.  S.  19,  55,  53  L.  ed. 
382,  400,  48  L.R.A.(N.S.)  1134,  29  Sup. 
Ct.  Rep.  192, 15  Ann.  Cas.  1034),  and,^  as 
so  modified,  it  should  be  affirmed* 

Modified  and  affirmed* 


[571]      SOUTHERN     RAILWAY     COM- 
PANY,  Plff.  in  Err., 

V. 

H.  E.  PUCKETT. 

(See  S.  C.  Reporter's  ed.  571-574.) 

Removal  of  causes  —  diverse  citlzenslilp 
—  snit  arising  under  Federal  Em- 
ployers* lilabillty  Act. 

1.  An  action  brought  under  the   Em- 

Note. — On  removal  of  causes  in  cases 
of  diverse  citizenship — see  notes  to  Whe- 
lan  V.  New  York,  L.  E.  &  W.  R.  Co. 
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ployers'  Liability  Act  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149),  as  amended 
by  the  Act  of  April  5,  1910  (36  Stat,  at  L. 
291,  chap.  143,  Comp.  Stat.  1916,  §  8662), 
cannot  be  removed  from  a  state  to  a  Fed- 
eral court  upon  the  ground  of  diverse  citi- 
zenship. 

[For  other  cases,  see  Uemoral  of  Caases,  JV. 
b.  in  Difirest  Sup.  Ct  1908.] 

Master  and  seri'ant  —  employers*  lia- 
bility —  when  employee  Is  engafl^ed  In 
interstate  commence. 

2.  An  employee  of  an  interstate  rail- 
way carrier  assisting  in  clearing  up  a  wreck 
which  was  blocking  the  movement  of  cars 
in  interstate  commerce,  who,  while  carrying 
blocks  on  his  shoulder  which  were  to  be 
used  in  jacking  up  a  wrecked  car  and  re- 
placing it  upon  the  track,  stumbled  over 
some  large  clinkers  which  were  on  the  road- 
way near  the  track,  and  in  stumbling  struck 
his  foot  on  some  old  crossties,  overgrown 
with  grass,  as  a  result  of  which  he  was 
seriously  injured,  was  employed  in  inter- 
state commerce  within  the  meaning  of  the 
Employers*  Liability  Act  of  April  22,  1908 
(35  Stat,  at  L.  65,*chap.  149),  as  amended 
by  the  Act  of  April  5,  1910  (36  Stat,  at  L. 
291,  chap.  143,  Comp.  Stat.  1916.  §  8662), 
givine  a  right  of  recovery  against  the  car- 
rier K>r  injury  to  an  employee  while  so  em- 
ployed, although  his  primary  object  may 
have  been  the  rescue  of  a  fellow  employee, 
pinned  beneath  the  car. 

[For  other  cases,  see  Master  and  Servant,  II. 
a,  In  Digest  Snp.  Ct.  1908.1 

Error  to  state  court  —  following  deci- 
sion below  *-  negligence. 

3.  The  Federal  Supreme  0>urt  will  not 
disturb  the  concurrent  conclusion  of  two 
state  courts  in  an  action  brought  under  the 
Employers'  Liability  Act  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149),  as  amended 
by  the  Act  of  April  5,  1910  (36  Stat,  at  L. 
291,  chap.  143,  Comp.  Stat.  1916,  §  86G2), 
that  lliere  was  sufficient  ground  for  attribut- 
ing negligence  to  the  railway  carrier  because 
of  the  presence  of  large  clinkers  in  the  path 
along  which  an  employee  was  called  upon 


to  pass  in  the  course  of  his  duty,  and  over 

which    he    stumbled    while    carrying    some 

blocks  to  be  used  in  jacking  up  a  wrecked 

car. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
m,  1,  in  Digest  Sup.  Ct.  1908.J 

[No.  219.] 

Argued  April  25,  1917.     Decided  June  11, 
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IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Georgia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
City  Court  of  Atlanta,  in  that  state,  in 
favor  of  plaintiff  in  a  personal-injury 
action  brought  under  tHe  Federal  Em- 
ployers' Liability  Act.     Affirmed. 

See  same  case  below,  16  Ga.  App. 
651,  85  S.  E.  809. 

The  facts  are  stated  in  the  opinion. 

Mr.  Sanders  McDaaiel  argued  the 
cause,  and,  with  Messrs.  E.  R.  Black 
and  L.  E.  Jeffries,  filed  a  brief  for  plain- 
tiff in  error: 

The  facts  of  each  case  and  the  par- 
ticular act  of  the  employee,  who  either 
himself  or  whose  survivors  seek  redress 
under  the  Federal  Employers*  Liability 
Act,  must  be  examined  and  considered 
in  the  light  of  its  surroundings  and  bear- 
ings, in  order  that  it  may  be  detehnin^ 
whether  such  employee  was,  at  the  time 
of  the  injury,  engaged  in  interstate  trans- 
portation, or  in  work  so  closely  related 
to  it  as  to  be  practically  a  part  of  it. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  146,  152,  57  L.  ed.  1125,  1128, 
33  Sup.  Ct.  Rep.  648,  Ann.  Ca3.  1914C, 
153,  3  N.  C.  C.  A.  779 ;  Shanks  v.  Dela- 
ware, L.  &  W.  R.  Co.  239  U.  S.  556,  60 
L.  ed.  436,  L.R.A.1916C,  797,  36  Sup. 
Ct.  Rep.  188;  Chicago,  B.  &  Q.  R.  Co. 


1  L.R.A.  65;  Seddon  v.  Virginia,  T.  &  C. 
Steel  &  I.  Co.  1  L.R.A.  108;  Huskins  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  6 
L.R.A.  545 ;  Bierbower  v.  Miller,  9  L.R. A. 
228;  Broadhead  v.  Shoemaker,  11  L.R.A. 
567;  Meyer  v.  Delaware  R.  Constr.  Co. 
25  L.  ed.  U.  S.  593;  Butler  v.  National 
Home,  36  L.  ed.  U.  S.  346;  Torrence  v. 
Shedd,  36  L.  ed.  U.  S.  528 ;  and  St.  Louis 
&  S.  F.  R.  Co.  V.  Kitchen,  50  L.R.A. 
(N.S.)  828. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers'  Lia- 
bility Act — see  notes  to  Lamphere  v.  Ore- 
gon R.  &  Nav.  Co.  47  L.R.A. (N.S.)  38, 
and  Seaboard  Air  Line  R.  Co.  v.  Horton, 
L.R.A.1915C,  47. 

On  the  general  subject  of  writs  of  error 
from  the  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 

1S22 


Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  267; 
Re  Buchanan,  39  L.  ed.  U.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998. 

As  to  state  decisions  and  laws  as  rules 
of  decision  in  Federal  courts — see  notes 
to  Clark  v.  Graham,  5  L.  ed.  U.  S.  334; 
Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290 ; 
Jackson  ex  dem  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583;  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  351;  United  States  ex  rel. 
Butz  v.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepaugh  v.  Delaware,  L.  &  W.  R.  Co. 
5  L.R.A.  508;  and  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.(N.S.)   380. 

On  error  to  state  court  in  cases  aris- 
ing under  the  Federal  Employers'  Liabil- 
ity Act — see  note  to  Great  Northern  R. 
Co.  V.  Knapp,  60  L.  ed.  U.  S.  745. 
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V.  Harrington,  241  U.  S.  177,  180,  60 
L.  ed.  941,  942,  36  Sup.  Ct.  Rep.  517, 
11  N.  C.  C.  A.  992. 

The  interstate  character  of  services 
performed  before  and  after  does  not  de- 
termine the  character  of  an  intermediate 
and  independent  act. 

Illinois  C.  R.  Co.  v.  Behrens,  233  U.  S. 
473,  478, 58  L.  ed.  1051, 1055,  34  Sup.  Ct. 
Rep.  646,  Ann.  Cas.  1914C,  163, 10  N.  C. 
C.  A.  153. 

The  evidence  is  silent  as  to  when  the 
track  upon  which  the  collision  ocenrred 
in  which  O'Berry  was  caught  was  to  be 
used  and  how,  whether  first  solely  by 
intrastate  cars  or  solely  by  interstate  cars, 
or  by  both  intermingled;  and,  therefore, 
unless  the  act  which  Puckett  was  doing 
at  the  time  of  his  injury,  and  the  pri- 
mary purpose  of  that  act,  is  to  be  the 
test,  then  the  matter  of  which  law  to 
apply — the  Federal  law  or  that  of  the 
btate — ^is  left  to  conjecture  and  doubt. 

Louisville  &  N.  R.  Co.  v.  Parker,  165 
Ky.  658,  177  S.  W.  465;  Illinois  C.  R. 
Co.  V.  Rogers,  136  C.  C.  A.  530,  221 
Fed.  52. 

While  every  case  has  its  own  peculiar 
facts,  the  following  cases  bear  directly 
upon  the  subject  and  are  instructive: 

Pennsylvania  R.  Co.  v.  Knox,  134  C. 
C.  A.  426,  218  Fed.  748;  Missouri,  K. 
&  T.  R.  Co.  V.  Fesmire,  —  Tex.  Civ. 
App.  — ,  150  S.  W.  201;  Delaware,  L. 
&  W.  R.  Co.  V.  Yurkonis,  238  U.  S.  439, 
59  L.  ed.  1397,  35  Sup.  Ct.  Rep.  902; 
Baiter  v.  Kansas  City,  M.  &  0.  R.  Co. 
94  Kan.  176,  146  Pac.  358;  Louisville 
&  N.  R.  Co.  V.  Moore,  156  Ky.  708,  161 
S.  W..1129;  Ruck  v.  Chicago,  M.  &  St. 
P.  R.  Co.  153  Wis.  158,  140  N.  W.  1074; 
Gray  v.  Chicago  &  N.  W.  R.  Co.  153 
Wis.  637, 142  N.  W.  505;  Pierson  v.  New 
York,  S.  &  W.  R.  Co.  83  N.  J.  L.  661, 

85  Atl.  233;  Thomas  v.  Boston  &  M.  R. 
Co.  218  Fed.  143;  Voris  v.  Chicago,  M. 
&  St.  P.  R.  Co.  172  Mo.  App.  125,  157 
S.  W.  835;  Shanks  v.  Delaware,  L.  & 
W.  R.  Co.  163  App.  Div.  565,  148  N.  Y. 
Snpp.  1034;  Louisville  &  N.  R.  Co.  v. 
Strange,  156  Ky.  439,  161  S.  W.  239; 
Wright  V.  Chicago,  R.  L  &  P.  R.  Co. 
94  Neb.  317,  143  N.  W.  220;  Parsons  v. 
Delaware  &  H.  Co.  167  App.  Div.  536, 
153  N.  Y.  Supp.  179;  McAuliffe  v.  New 
York  C.  &  H.  R.  R.  Co.  164  App.  Div. 
846,  150  N.  Y.  Supp.  612;  Granger  v. 
Pennsylvania  R.   Co.  84  N.  J.   L.  338, 

86  Atl.  264;  Louisville  &  N.  R.  Co.  v. 

Parker,  165  Ky.  658.  177  S.  W.  465; 

Atchison,  T.  &  S.   F.  R.  Co.  v.  Pitts, 

44  Okla.  604,  145  Pac.  1148,  9  N.  C. 

C.   A.  545;   Shanley  v.  Philadelphia  & 

R.  R.  Co.  221  Fed.  1012;  Boyle  v,  Penn- 
91  h,  ea, 


sylvania  R.  Co.  221  Fed.  453. 142  C.  C.  A. 
558,  228  Fed.  266;  Missouri,  K.  &  T.  R. 
Co.  V.  Pace,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  1051;  Erie  R.  Co.  v.  Welsh,  242 
U.  S.  303,  ante,  319,  37  Sup.  Ct.  Rep. 
116;  Illinois  C.  R.  Co.  v.  Belirens,  233 
U.  S.  473,  58  L.  ed.  1051,  34  Sup.  Ct. 
Rep.  046,  Ann.  Cas.  1914C,  163,  10  N.  C. 
C.  A.  153;  T/)uisville  &  N.  R.  Co.  v. 
Parker,  242  F.  S.  13,  ante,  119,  37  Sup. 
Ct.  Rep.  4;  Minneapolis  &  St.  L.  R.  Co. 
V.  Wintei-8,  242  U.  S.  353,  ante,  358,  37 
Sup.  Ct.  Rep.  170;  St.  Louis,  S.  F.  & 
T.  R.  Co.  V.  Scale,  229  U.  S.  156,  57  L. 
ed.  1129,  33  Sup.  Ct.  Rep.  651,  Ann. 
Cas.  1914C,  156;  Toledo,  St.  L.  &  W. 
R.  Co.  V.  Sla>in,  236  U.  S.  457,  458, 
59  L.  ed.  672,  673,  35  Sup.  Ct.  Rep.  306. 

The  evidence  in  the  case  did  not  show 
actionable  negligence,  and  therefore  the 
recovery  was  illegal. 

I.ee  V.  Central  R.  &  Bkg.  Co.  86  Ga. 
231,  12  S.  E.  307;  Bowers  v.  Southern 
R.  Co.  10  Ga.  App.  367,  73  S.  E.  677; 
Solinller  v.  Lusk,  —  Mo.  — ,  184  S.  W. 
1179;  Real)oard  Air  Line  R.  Co.  v.  Bish- 
op, 132  Ga.  82,  63  S.  E.  1103;  East 
Tennessee  R.  Co.  v.  Suddeth,  86  Ga.  388, 
12  S.  E.  682,  14  Am.  Neg.  Cas.  84; 
East  Tennessee,  V.  A  G.  R.  Co.  v.  Rey- 
nolds, 93  Ga.  570,  20  S.  E.  70;  Zipperer 
V.  Seaboard  Air-Line  R.  Co.  129  Ga.  387, 
58  S.  E.  872;  Wadlev  Southern  R.  Co. 
V.  Durden,  142  Ga.  361,  82  S,  E.  1055. 

In  a  caf«e  based  upon  the  Federal  Em- 
ployers' Liability  Act  there  is  no  pre- 
siunption  of  negligence  (Louisville  &  N. 
R.  Co.  V.  Kemp,  140  Ga.  657,  79  S.  E. 
558) ;  but  the  burden  is  upon  the  plain- 
tiff to  prove  the  negligence  charged,  un- 
aided by  any  statutory  presumption. 

Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  501,  502,  58  L.  ed.  1068,  1069, 
LJI.A.1915C,  1,  34  Sup.  Ct.  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A. 
834. 

Mr.  Edgar  Watkins  argued  the  cause, 
and,  with  Messrs.  Spencer  R.  Atkinson 
and  E.  W.  Bom,  filed  a  brief  for  de- 
fendant in  error: 

The  plaintiff  was  engaged  in  interstate 
commerce. 

Illinois  C.  R.  Co.  v.  Behrens,  233  l\ 

S.  473,  59  L.  ed.  1051,  34  Sup.  Ct.  Rep. 

646,  Ann.   Cas.   1914C,   163,  10  N.   0. 

C.  A.  153;  Louisville  &  N.  R.   Co.  v. 

Parker,  242  U.  S.  13,  ante,  119,  37  Sup. 

Ct.  Rep.  4;  Missouri,  K.  &  T.  R.  Co.  v. 

United  States,  231  U.  S.  112,  58  L.  ed. 

144,  34  Sup.  Ct.  Rep.  26;  North  Carolina 

R.  Co.  V.  Zacharv,  232  U.  S.  248,  249,  68 

L.  ed.  591,  34  Sup.  Ct.  Rep.  305,  Ann. 

Cas.  1914C,  159,  9  N,  C.  C.  A.  109; 

18** 


671-578 


SUPREME  COURT  OP  THE  UNITED  STATES. 


Oct.  Tnit^ 


New  York  C.  &  H.  R.  R.  Co.  v.  Carr, 
238  U.  S.  260,  261,  59  L.  ed.  1298,  1299, 
36  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A.  1; 
Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  146-161,  67  L.  ed.  1126-1127, 
33  Sap.  Ct.  Rep.  648,  Ann.  Cas.  1914C^ 
163,  3  N.  C.  C.  A.  779;  St.  Louis,  S. 
F.  &  T.  R.  Co.  V.  Seale,  229  U.  S.  166- 
161,  67  L.  ed.  1129-1134,  33  Sup.  Ct. 
Rep.  661,  Ann.  Cas.  1914C,  166. 

The  negligence  of  the  defendant  com- 
pany was  the  proximate  cause  of  plain- 
tiff's injury. 

Lee  V.  Central  R.  &  Bkg.  Co.  86  Ga. 
231,  12  S.  E.  307. 

The  efficient  cause  of  the  injury  was 
the  negligent  leaving  of  crossties  across 
the  path. 

Central  of  Georgia  R.  Co.  v.  De  Bray, 
71  Ga.  406,  14  Am.  Neg.  Cas.  96;  Rich- 
mond &  D.  R.  Co.  y.  Mitchell,  96  Ga.  79, 
22  S.  E.  124. 

Mr.  Justice  Pitniey  delivered  the  opin- 
ion of  the  court: 

Puckett  recovered  a  verdict  and  judg- 
ment in  the  city  court  of  Atlanta  against 
the  Southern  Railway  Company  [572] 
for  damages  arising  from  personal  inju- 
ries sustained  by  him  in  Aug[ust,  1911, 
while  at  work  for  the  company  in  its  yard 
at  Atlanta,  Georgia.  As  submitted  to 
the  jury,  the  action  was  founded  upon  the 
Federal  Employers'  Liability  Act  of 
April  22,  1908,  as  amended  by  Act  of 
April  6,  1910  (36  Stat,  at  L.  66,  chap. 
149,  36  Stat,  at  L.  291^  chap.  143,  Comp. 
Stat.  1916,  §  8662).  The  judgment  was 
affirmed  by  the  (Georgia  court  of  appeals 
(16  Ga.  App.  661,  86  S.  E.  809),  and 
a  writ  of  error  brings  it  under  our  review. 

The  record  shows  that  a  petition  and 
bond  for  the  removal  of  the  cause  to 
the  appropriate  Federal  court  upon  the 
ground  of  diversity  of  citizenship  was 
filed  in  due  time  by  the  defendant  and 
overruled  by  the  trial  court.  An  assign- 
ment of  error  based  upon  this  ruling 
has  been  abandoned,  and  properly  so, 
in  view  of  our  decision  in  Kansas  City 
Southern  R.  Co.  v.  Leslie,  238  U.  S.  699, 
602,  69  L.  ed.  1478,  1482,  36  Sup.  Ct. 
Rep.  844. 

Whether,  at  the  time  he  was  injured, 
plaintiff  was  employed  in  interstate  com- 
merce, is  the  only  substantial  question; 
there  being  no  dispute  that  defendant  at 
that  time  was  a  common  carrier  by  rail- 
road, engaged  in  commerce  of  that  char- 
acter. 

As  detailed  in  the  opinion  of  the  court 
of  appeals,  the  circumstances  of  the  oc- 
currence were  as  follows:  Plaintiff  had 
been  engaged  in  inspecting  cars  which 
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had  been  put  into  an  interstate  train-^ 
No.  76 — that  ran  between  Atlanta,  Geor- 
gia, azM  Birmingham,  Alabama;  he  had 
inspected  about  26  cars,  and  there  re- 
mained to  be  inspected  about  12  earsy 
which  were  to  be  placed  in  the  same 
train;  while  plaintiff  was  waiting  for 
these,  a  collision  between  other  cars  of 
defendant  occurred  in  the  yard  nearby, 
and  several  tracks  were  blocked  by  the 
wreckage;  one  of  defendant's  employees, 
named  O'Berry,  was  caught  in  the  colli* 
sion  and  pinned  beneath  a  car;  in  obedi- 
ence to  the  printed  rules  of  the  company, 
plaintiff  went  immediately  to  the  scene 
of  the  wreck  to  render  what  assistance  he 
could,  and  was  there  instructed  by  a  su- 
perior employee  to  go  and  get  a  "jack" 
to  assist  in  raising  the  wrecked  car  [573] 
so  as  to  extricate  O'Berry  and  dear  the 
tracks  of  the  wreckage;  some  of  the  re- 
maining cars  not  yet  placed  in  train  No. 
76  were  to  have  been  hauled  over  the 
tracks  that  were  obstructed  by  the  wreck, 
and  on  account  of  the  obstruction  it  be- 
came necessary  to  detour  them,  whereby 
train  No.  76  was  delayed  for  about  an 
hour;  while  plaintiff,  assisting  in  clearing 
up  the  wreck,  was  carrying  some  blocks 
on  his  shoulder  to  be  us^  in  jaddng 
up  the  wrecked  car  and  replacing  it  upon 
the  track,  he  stumbled  over  certain  large 
clinkers  which  were  on  the  roadway  near 
the  track,  and,  in  stumbling,  struck  his 
foot  against  some  old  crossties  over- 
grown with  grass,  and  in  consequence 
fell  and  was  seriously  injured. 

The  court  held  that  although  plaintiff's 
primary  object  may  have  been  to  rescue 
his  fellow  employee,  his  act  nevertheless 
was  the  first  step  in  clearing  the  obstruc- 
tion from  the  tracks,  to  the  end  that  the 
remaining  cars  for  train  No.  76  might 
be  hauled  over  them;  that  his  woric  facili- 
tated interstate  transportation  on  the 
railroad,  and  that  consequently  he  was 
engaged  in  interstate  commerce  when  in- 
jured. 

We  concur  in  this  view.     From  the 
facts  found,  it  is  plain  that  the  object 
of  clearing  the  tracks  entered  inseparably 
into  the  purpose  of  jacking  up  the  car, 
and  gave  to  the  operation  the  character 
of  interstate  commerce.    The  case  is  con- 
trolled by  Pedersen  v.  Delaware,  L.  & 
W.  R.  Co.  229  U.  S.  146,  162,  67  L.  ed 
1126,  1128,  33  Sup.  Ct.  Rep.  648,  Ann 
Cas.  1914C,  163,  3  N.   C.   C.  A.  779 
New  Yoric  C.  &  H.  R.  R.  Co.  v.  Carr, 
238  U.  S.  260,  263,  69  L.  ed.  1298,  1290 
36  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A.  1 
Pennsylvania   Co.  v.  Donat,   239  U.   S 
60,  60  L.  ed.  139,  36  Sup.  Ct  Rep.  4 
Louisville  &  N.  R.  Co.  v.  Parker,  242 

244  U.  8. 
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U.  S.  13,  ante,  119,  37  Sup.  a.  Rep. 
4.  Pederscn  v.  Delaware,  L.  &  W.  R. 
Co.  supra,  holds  that  a  workman  employed 
in  maintaining:  interstate  tracks  in  proper 
condition  while  they  are  in  use  is  em- 
ployed in  interstate  commerce;  the  other 
eases  are  to  the  effect  that  preparatory 
movements  in  aid  of  interstate  transpor- 
tation are  a  part  of  such  commerce  with- 
in the  meaning  of  the  act. 

[574]  Of  course,  we  attribute  no  sig- 
nificance to  the  fact  that  plaintiff  had 
been  engaged  in  inspecting  interstate  cars 
before  he  was  called  aside  by  the  occur- 
rence of  the  ooUision.  Illinois  C.  R.  Co. 
v.  Behrens,  233  U.  S.  473,  478,  58  L.  ed. 
1051,  1055,  34  Sup.  Ct  Rep.  646,  Ann. 
Cas.  1914C,  163.  10  N.  C.  C.  A.  153; 
Erie  R.  Co.  v.  Welsh,  242  U.  S.  303,  306, 
ante,  319,  324,  37  Sup.  Ct.  Rep.  116. 

It  is  contended  that  there  was  no 
sufficient  ground  for  attributing  negli- 
gence to  defendant  because  of  the  pres- 
ence of  large  clinkers  in  the  path  along 
which  plaintiff,  in  the  course  of  his  duty^ 
was  called  upon  to  pass.  This  is  no  more 
than  a  question  of  fact,  without  excep- 
tional features,  and  we  content  ourselves 
with  announcing  the  conclusion  that  we 
see  no  reason  for  disturbing  the  result 
reached  by  two  state  courts.  Great  North- 
ern R.  Co.  V.  Knapp,  240  U.  S.  464,  466, 
GO  L.  ed.  746,  751,  36  Sup.  a.  Rep.  399. 

Judgment  affirmed. 

The  Chief  Justice  dissents. 
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CHARLES  A.  REYNOLDS,  Frank  R.  Spin- 
ning, and  Arthur  A.  Lewis,  Constituting 
the  Public  Sendee  Commission  of  the 
State  of  Washington,  and  W.  V.  Tanner, 
Attorney  General. 

(See  S.  C.  Reporter's  ed.  574-582.) 

Constitutional  law  —  Impairing  con- 
tract obligations  —  requiring  street 
railway  passengers  to  be  carried  be- 
yond franchise  limits. 

1.  An  order  of  the  Public  Service  Com- 
mission created  by  Wash.  Laws  1011,  chap. 
117,  requiring  street  railway  passengers  to 
be  carried  beyond  the  limits  of  a  particular 
franchise,  does  not  impair  the  obligation 
of  any  contract  contained  in  municipal  ordi- 
nances granting  street  railway  franchisee 
which  give  the  street  railway  companies 
the  right  to  make  rules  for  the  management 
and  operation  of  the  lines,  "provided  that 
such  rules  and  regulations  shall  not  con- 
flict with  the  laws  of  the  state"  and  the  1 
charter  and  ordinances  of  the  city,  since 
•  1  li.  ed. 


this,  by  fair  oonstruction,  means  the  laws 
as  thty  shall  from  time  to  time  exist,  and 
the  act  creating  the  Commission  and  the 
orders  made  by  the  Commission  are  within 
this  description. 

[For  other  cases,  see  Constitutional  Law, 
1485-1488,  In  Digest  Sap.  Ct.  1908.] 

Constitutional  law  —  Impairing  con- 
tract obligations  —  municipal  con- 
tracts -*  police  power  of  state  — 
street  railway  fares  and  transfers. 

2.  Tlie  exercise  by  the  state,  acting 
through  a  Public  Service  Commission,  of 
its  police  power  over  street  railway  fares 
and  transfers,  could  not  be  precluded  bv 
ordinances  of  the  cities  of  Seattle  and  Bal- 
lard, in  the  state  of  Washington,  con- 
tractual in  form,  granting  street  railway 
franchises,  where,  under  Wash.  Const,  art. 
12,  §  18,  adopted  before  the  franchises  were 
granted,  the  legislature  was  required  to 
pass  laws  establishing  reasonable  maximum 

Note. — Generally,  as  to  what  laws  are 
void  as  impairing  obligation  of  oontracts, 
— see  notes  to  Franklin  County  Grammar 
School  v.  Bailey,  10  LMJl.  405;  Bollard 
V.  Northern  P.  B.  Co.  11  L.B.A.  246; 
Henderson  v.  State  Soldiers  &  S.  Monu- 
ment Comrs.  13  L.R.A.  169;  and  Flet<dier 
V.  Peck,  3  L.  ed.  U.  S.  162. 

On  contract  exemption  from  legisla- 
tive power  to  fix  tolls,  rates,  or  prices — 
see  note  to  Detroit  v.  Detroit  Uitizena' 
Street  B.  Co.  46  L.  ed.  U.  S.  502. 

On  power  of  legislature  to  delegate 
to  oommission  the  right  to  fix  rates  to 
be  charged  by  a  public  service  corpora- 
tion— see  note  to  Saratoga  Springs  v. 
Saratoga  Gas,  £.  L.  &  P.  Co.  18  L.BJL. 
(N.S.)   713. 

As  to  what  oonstitutes  due  prooeas  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.B.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.B.A.  655;  Be  Gannon,  5  L.B.A. 
359;  Ulman  v.  Baltimore,  11  Iat.A.  224; 
Gibnan  v.  Tucker,  13  L.RA.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436; 
and  Wilson  v.  North  Carolina,  42  L.  ed. 
U.  S.  865. 

On  elements  entering  into  the  determi- 
nation of  reasonableness  of  railroad  rates 
preseribed  by  the  state  for  local  traffic — 
see  note  to  Winchester  &  L.  Turnp.  Boad 
Co.  V.  Croxton,  33  L.R.A.  183;  Pennsyl- 
vania  B.  Co.  v.  Philadelphia  Uounty,  15 
L.R.A.(N.S.)  108;  and  Stote  ex  rel  Me- 
Cue  V.  Northern  P.  B.  Co.  25  L.B.A. 
(N.S.)  1001. 

On  regulation  of  carriage  of  passen- 
gers by  street  raLlroads---see  note  to 
Sternberg  ▼.  State,  19  L.B.A.  570. 

On  power  of  municipality,  apart  from 

contract,  to  rebate  rates  to  be  charged 

by  public  service  corporations — see  note 

to  Bluefield  Waterworks  &  Improv.  Co. 

V.  Bluefield,  33  L.B.A.(N.S.)  759. 
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rates  for  transportation  of  passengers  and 
freight,  and  to  correct  abuses  and  prevent 
discrimination  in  such  rates,  and  was  em- 
powered  to  establish  a  railroad  and  trans- 
portation commission  and  define  its  powers 
and  duties,  and  by  art.  13,  §  10.  any  cit^ 
containing  a  population  of  20,000  inhabi- 
tants or  more  is  permitted  to  frame  a  char- 
ter for  its  own  government  ''consistent  with 
and  subject  to  the  Constitution  and  laws 
of  this  state.'' 
[For    other    cases,    see    Constltut tonal    Law. 

1081-1087,    1230-1240,    lu    Digest    Sup.    Ct. 

1008.) 

Constitutional    law  —  due    process    of 
law  —  rate  regrulatlon. 

3.  Whether  an  order  of  a  Public  Serv- 
ice Commission  requiring  street  railway 
passengers  to  be  carried  beyond  the  limits 
of  the  particular  franchises  covering  those 
lines,  and  at  a  reduced  rate,  is  confiscatory 
or  otherwise  arbitrary  within  the  inhibition 
of  U.  S.  Const.  14th  Amend.,  is  not  to  be 
determined  with  reference  to  earnings  and 
operating  expenses  of  the  lines  in  question, 
separately  considered,  where  such  lines  are 
and  have  long  been  operated  as  parts  of 
a  system. 

[For  other  cases,  see  Coostitntional  Law,  608- 
624.  in  Digest  Sup.  Ct.  1908.] 

Carriers   —    governmental     control   ~ 

street  railways  —  throngh  service  ~ 

single  fare. 

4.  A  street  railway  company  operating 
a  number  of  lines  as  parts  of  a  single  sys- 
tem may  be  required  to  establish  through 
service  upon  the  payment  of  a  single  fare. 
[For  other  canes,  see  Carriers,  III.  a,  in  Digest 

Sup.  Ct.  1908.] 

[No.  220.] 

Submitted  April  26,  1917.     Decided  June 

11,  1917. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Washington  to  review  a  decree 
deu3dng  an  application  for  a  temporary 
injunction  to  restrain  the  enforcement  of 
an  order  of  the  Public  Service  Commis- 
sion of  that  state,  requiring  street  rail- 
way passengers  to  be  carried  beyond  the 
limits  of  the  particular  franchise  and  at 
a  reduced  rate.    Affirmed. 

See  same  case  below,  223  Fed.  371. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  B.  Howe  submitted  the 
cause  for  appellant.  Mr.  Hugh  A.  Tait 
was  on  the  brief: 

The  order  of  the  Public  Service  Com- 
mission and  the  interlocutory  decree  sus- 
taining it,  as  to  through  car  service,  vio- 
late the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  685-595,  59  L.  ed.  735-741, 
L.R.A.  — ,  — ,  P.U.R.  1915C,  277,  35 
Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1; 
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Interstate  Commerce  Commission  v.  Un- 
ion P.  R.  Co.  222  U.  S.  541-«9,  56 
L.  ed.  308-312,  32  Sup.  Ct.  Rep.  108; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684-695,  43  L.  ed.  858-863,  19 
Sup.  Ct.  Rep.  565. 

The  fact  that  appellant,  prior  to  the 
making  of  the  order  complained  of,  had 
been  giving  through  service,  did  not  de- 
prive appellant  of  its  legal  right  to  re- 
instate the  service  which  was  the  consid- 
eration for  the  fare  fixed  both  in  its 
franchises  and  in  the  law  of  the  state. 
The  fact  that  appellant  had  given  more 
than  its  franchises  and  the  law  required 
of  it  is  no  justification  for  compelling 
appellant  to  continue  that  service  when 
experience  has  demonstrated  that  the  lines 
upon  which  the  service  was  being  given 
were  operated  at  a  loss. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684r-697,  43  L.  ed.  858-864,  19 
Sup.  Ct.  Rep.  565;  Wilmington  City  R. 
Co.  v.  Taylor,  198  Fed.  159;  Minneapo- 
lis V.  Minneapolis  Street  R.  Co.  215  U. 
C.  417-435,  54  L.  ed.  259-271,  30  Sup. 
Ct.  Rep.  118. 

The  law  does  not  vest  the  Commission 
with  jurisdiction  to  substitute  for  a  rea- 
sonable regulation  another  regulation 
which  the  Commission  thinks  should  be 
substituted.  The  regulation  of  the  car- 
rier must  first  be  found  to  be  unreason- 
able, and  for  such  regulation  the  Com- 
mission can  only  substitute  one  which 
is  reasonable  and  sufficient. 

Union  P.  R.  Co.  v.  Public  UtUities 
Commission,  95  Kan.  604,  P.U.R.  1915D, 
377,  148  Pac.  667;  Detroit  &  M.  R.  Co. 
▼.  Michigan  R.  Commission,  171  Mieh. 
335,  137  N.  W.  329. 

An  order  substituting  for  a  franchise 
provision  requiring  physical  transfer  of 
passengers,  the  requirement  of  through 
service  at  great  additional  expense,  is 
substituting  management  by  the  Commis- 
sion for  the  reg^ilation  provided  by  law. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684-691,  43  L.  ed.  858-862, 
19  Sup.  Ct.  Rep.  565;  Great  Northern  R, 
Co.  V.  Minnesoto,  238  U.  S.  340-345,  59 
L.  ed.  1337-1339,  P.U.R.  1915D,  701,  35 
Sup.  Ct.  Rep.  753;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Wisconsin,  238  U.  S.  491- 
501,  59  L.  ed.  1423-1431,  L.R.A.1916A, 
1133,  P.U.R.1915D,  706,  35  Sup.  Ct.  Rep. 
869. 

The  franchises  provided  for  physical 
transfers,  the  law  of  the  state  herein- 
before cited  provided  for  physical  trans- 
fers, and  appellant  complied  with  its 
franchises  and  with  the  law.  Tlie  order 
of  the  Commission  interfering  with  the 

right   of   appellant   to   comply,   in   the 
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management  of  its  property,  with  its 
franchises  and  the  law,  was  not  regula- 
tion but  arbitrary  interference  with  the 
right  of  appellant  to  conduct  and  roan- 
age  its  own  affairs. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  685-691,  43  L.  ed.  859-^2, 
19  Sup.  Ct.  Rep.  565;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Wisconsin,  238  U.  S.  491- 
500,  59  L.  ed.  1423-1430,  L.R.A.1916A, 
1133,  P.U.R.1915D,  706,  35  Sup.  Ct.  Rep. 
869;  Washington  ex  rel.  Oregon  R.  & 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510-529, 
56  L.  ed.  863-870,  32  Sup.  Ct.  Rep.  535. 

The  order  of  the  Commission  violates 
8  10,  article  1,  of  the  Constitution  of  the 
United  States,  both  in  regard  to  transfers 
and  the  right  of  appellant  to  make  rules 
for  the  management  of  its  property. 

Wood  V.  Seattle,  23  Wash.  24,  52 
L.R.A.  369,  62  Pac.  135;  McGilvra  v. 
Seattle  Electric  Co.  61  Wash.  46,  111 
Pac.  896,  Ann.  Cas.  1912B,  1020;  State 
ex  rel.  Seattle  v.  Seattle  Electric  Co.  71 
Wash.  213,  43  L.R.A.(N.S.)  172, 128  Pac 
220. 

Mr.  W.  V.  Tanner,  Attorney  Qeneral 
of  Washington,  and  Mr.  Scott  Z.  Hen- 
derson, submitted  the  cause  for  appel- 
lees. Messrs.  L.  L.  Thompson  and  C.  E. 
Amey  were  on  the  brief: 

The  fixing  of  rates  to  be  charged  by 
a  public  service  corporation  is  a  legis- 
lative function,  subject  only  to  the  con- 
dition that  rates,  when  fixed,  must  be 
reasonable,  and  not  confiscatory. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77. 

While  this  court  has  held  that  a  reason- 
able contract  entered  into  by  a  municipal 
corporation,  establishing  inviolable  rates 
to  be  charged  by  a  public  service  corpo- 
ration, will  be  sustained  and  its  obliga- 
tion protected  from  impairment  where 
the  municipality  is  authorized  to  make 
the  contract,  it  has  also  held  that  the 
power  to  make  such  a  contract  will  ncrt 
be  presumed,  but  must  be  given  in  ex- 
press language;  and  that,  in  considering 
whether  such  power  does  exist,  this  court 
will  give  great,  if  not  controlling,  consid- 
eration to  the  decisions  of  the  highest 
court  of  the  state. 

Freeport  Water  Co.  v.  Freeport,  180 

U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep. 

493;  Vicksburg  v.  Vicksburg  Waterworks 

Co.  206  U.  S.  496,  .51  L.  ed.  1155,  27 

Sup.   Ct.   Rep.   762;    Home   Teleph.   & 

Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265, 

53  L.  ed.   176,   29   Sup.   Ct.  Rep.  50; 

Old   Colony   Trust   Co.   v.   Omaha,   230 

U.  S.  100,  57  L.  ed.  1410,  33  Sup.  Ct 
«1  L.  ed. 


Rep.  967;  Milwaukee  Electric  R.  &  Light 
Co.  V.  Railroad  Commission,  238  U.  S. 
174,  59  L.  ed.  1254,  P.U.R.1915D,  591, 
35  Sup.  Ct.  Rep.  820. 

Under  the  Constitution  and  laws  of 
Washington  a  municipality  cannot  make 
an  irrevocable  contract  fixing  rates  with 
a  public  service  corporation. 

State  ex  rel.  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1915C,  287,  120  Pac. 
861,  Ann.  Cas.  1913D,  78;  Spokane  v. 
Spokane  &  I.  E.  R.  Co.  75  Wash.  656, 
135  Pac.  636. 

The  case  in  this  aspect  is  much  stronger 
than  was  the  case  of  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265, 
53  L.  ed.  176,  29  Sup.  Ct.  Rep.  50.  See 
also  Milwaukee  Electric  R.  &  Light  Co. 
v.  Railroad  Commission,  238  U.  S.  174, 
59  L.  ed.  1254,  P.U.R.1915D,  591,  35 
Sup.  Ct.  Rep.  820;  Vicksburg  v.  Vicks- 
burg Waterworks  Co.  206  U.  S.  496,  51 
L.  ed.  1155,  27  Sup.  Ct.  Rep.  762. 

Immunity  from  the  exercise  of  govern- 
mental power,  whether  that  be  taxation 
or  rate-making  power,  will  not  be  im- 
plied, and  consequently  such  immunity, 
if  it  exists,  does  not  accompany  the  prop- 
erty of  a  utility  when  transferred  to  a 
purchaser,  in  the  absence  of  an  express 
provision  upon  the  subject. 

St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  656,  39  L.  ed.  567,  669,  15 
Sup.  Ct.  Rep.  484;  Norfolk  &  W.  R. 
Co.  v.  Pendleton,  156  U.  S.  667,  673, 
39  L.  ed.  574,  575, 15  Sup.  Ct.  Rep.  413 ; 
Morgan  v.  Louisiana,  93  U.  S.  217,  23  L. 
ed.  860;  WDson  v.  Gaines,  103  U.  S. 
417,  26  L.  ed.  401;  Louisville  &  N.  R. 
Co.  V.  Palmes,  109  U.  S.  244,  27  L. 
ed.  922,  3  Sup.  Ct.  Rep.  193;  Peoples 
Gaslight  &  Coke  Co.  v.  Chicago,  194 
U.  S.  1,  48  L.  ed.  851,  24  Sup.  Ct.  Rep. 
520;  Rochester  R.  Co.  v.  Rochester,  205 
U.  S.  236,  51  L.  ed.  784,  27  Sup.  Ct. 
Rep.  469 ;  Norfolk  &  W.  R.  Co.  v.  Pendle- 
ton, 156  U.  S.  667,  39  L.  ed.  574,  15 
Sup.  Ct.  Rep.  413. 

With  no  rate  cqmplaint  before  it,  the 
Commission  was  not  authorized  to  deter- 
mine the  rale. 

State  ex  rel.  Great  Northern  B.  Co. 
V.  Railroad  Commission,  47  Wash.  627, 
92  Pac.  457;  State  ex  rel.  Northern  P. 
R.  Co.  V.  Railroad  Commission,  52  Wash. 
440,  100  Pac.  987. 

The  solution  of  the  problem  is  one  call- 
ing for  the  exercise  of  judgment;  and 
that  of  the  Commission  is  ordinarily  bind- 
ing on  the  utility  and  the  courts  unless 
arbitrary  action  on  the  part  of  Uie  Com- 
mission be  apparent. 
'  Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
sota, 186  U.  S.  257,  264,  46  L.  ed.  1151, 
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1156,  22  Sup.  Ct.  Rep.  900;  Illinois  C. 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 206  U.  S.  441,  61  L.  ed.  1128,  27 
Sup.  Ct.  Rep.  700;  Louisville  &  N.  R. 
Co.  V.  Behlmer,  176  U.  S.  648,  44  L. 
ed.  309,  20  Sup.  Ct.  Rep.  209;  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Interstate 
Commerce  Commission,  181  U.  S.  1,  45 
L.  ed.  719,  21  Sup.  Ct.  Rep.  516;  Inter- 
state Commerce  Commission  v.  Chicago, 
R.  I.  &  P.  R.  Co.  218  U.  S.  88,  54  L. 
ed.  946,  30  Sup.  Ct  Rep.  651;  Dow  v. 
Beidelman,  125  U.  S.  680,  31  L.  ed.  841, 
2  Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep. 
1028;  Chicago,  M.  &  St.  P'.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  44  L.  ed.  417, 
20  Sup.  Ct.  Rep.  336;  State  ex  rel. 
Great  Northern  R.  Co.  v.  Public  Service 
Commission,  76  Wash.  625, 137  Pac.  132; 
Puget  Sound  Electric  R.  Co.  v.  Railroad 
Commission,  65  Wash.  75,  117  Pac.  739, 
Ann.  Cas.  1913B,  763;  State  ex  rel.  Public 
Service  Commission  v.  Skagit  River 
Teleph.  &  Teleg.  Co.  85  Wash.  29,  P.U.R. 
1915C,  902, 147  Pac.  885. 

Even  without  the  express  declaration 
of  the  Commission,  which  is  in  evidence, 
the  court  will  not  construe  the  order  of 
the  Commission  as  requiring  service  with- 
out compensation. 

Smyth  V.  Ames,  169  U.  S.  466,  526, 
42  L.  ed.  819,  842,  18  Sup.  Ct.  Rep.  418. 

The  state,  in  the  exercise  of  its  police 
power,  may  compel  a  carrier  to  furnish 
adequate  connections  for  the  interchange 
of  traffic  and  the  forwarding  of  the  cars 
of  one  line  over  the  lines  of  another, 
although  such  connections  involve  the 
expenditure  of  considerable  sums  of  mon- 
ey. 

Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115;  Grand  Trunk  R.  Co. 
V.  Michigan  R.  Commission,  231  U.  S. 
457,  58  L.  ed.  310,  34  Sup.  Ct.  Rep.  152; 
Pennsylvania  Co.  v.  United  States,  236 
U.  S.  351,  59  L.  ed.  616,  P.U.R.1915A, 

261,  35  Sup.  Ct.  Rep.  370 ;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  51  L.  ed.  933, 
11  Ann.  Cas.  398,  27  Sup.  Ct  Rep.  585; 
Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 

262,  54  L.  ed.  472,  30  Sup.  Ct  Rep.  330. 
The  railway  system  of  appellant  must 

be  considered  as  a  whole,  and  not  by 
the  disassociated  properties  which  may 
be  owned  by  appellant. 

St  Louis  &  S.  F.  R.  Co.  v.  GiU,  156 
U.  S.  649,  39  L,  ed.  567,  15  Sup.  Ct. 
Rep.  484;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  54,  53  L.  ed.  382,  400, 
48  L.R.A.(N.S.)  1134,  29  Sup.  Ct  Rep. 
192,  15  Ann.  Cas.  1034;  Interstate  Com- 
merce Commission  v.  Union  P.  R.  Co.  222 
1S28 


U.  S.  541,  549,  56  L.  ed.  308,  312,  32 
Sup.  Ct  Rep.  108;  Minneapolis  &  St. 
L.  R.  Co.  V.  Minnesota,  186  U.  S.  257, 
267,  46  L.  ed.  1151,  1157,  22  Sup.  Ct 
Rep.  900 ;  Louisville  &  N.  R.  Co.  v.  Gar- 
rett, 231  U.  S.  298,  313,  314,  58  L.  ed. 
229,  242,  243,  34  Sup.  Ct.  Rep.  48; 
Stone  V.  Farmers'  Loan  &  T.  Co.  116  U. 
S.  307,  331,  29  L.  ed.  636,  644,  6  Sup. 
Ct.  Rep.  334,  388, 1191 ;  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  362,  397- 
399,  38  L.  ed.  1014,  1023,  1024,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047; 
Smyth  V.  Ames,  169  U.  S.  466,  526,  42 
L.  ed.  819,  842,  18  Sup.  Ct  Rep.  418; 
San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  754,  43  L.  ed.  1154, 
1160,  19  Sup.  Ct  Rep.  804;  San  Di^^o 
Land  &  Town  Co.  v.  Jasper,  189  U.  S. 
439,  446,  47  L.  ed.  892,  896,  23  Sup.  Ct. 
Rep.  571;  Knoxville  v.  Elnoxville  Water 
Co.  212  U.  S.  1,  8,  17,  53  L.  ed.  371, 
378,  381,  29  Sup.  Ct  Rep.  148;  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  433,  434,  57  L.  ed.  1511, 
1555,  1556,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Appellant  (plaintiff  below)  owns  and 
operates  a  street  railway  system  in  the 
city  of  Seattle,  Washington,  [576]  ag- 
gregating about  200  miles,  as  assignee  of 
numerous  franchises  granted  to  its  pred- 
ecessors in  interest  by  the  cities  of  Se- 
attle, West  Seattle,  and  Ballard,  and  by 
King  county.  It  filed  its  bill  in  the  dis- 
trict court  to  obtain  relief  from  the  op- 
eration and  effect  of  an  order  made  by 
the  Public  Service  Commission  of  the 
state  on  March  24,  1915,  bringing  in  as 
defendants  the  members  of  the  Commis- 
sion and  the  attorney  general  of  the  state. 
Plaintiff  being  a  corporation  of  the  state 
of  Massachusetts,  and  defendants  citizens 
of  the  state  of  Washington,  the  jurisdic- 
tion was  invoked  both  upon  the  ground 
of  diversity  of  citizenship  and  upon  the 
ground  that  the  order  complained  of  was 
alleged  to  impair  the  obligation  of  con- 
tracts and  deprive  plaintiff  of  its  prop- 
erty without  due  process  of  law,  in  viola- 
tion of  the  Constitution  of  the  United 
States.  The  order  was  made  as  the  result 
of  an  investigation  of  which  plaintiff  had 
notice,  and  it  contains  the  following  pro- 
visions: 

''(1)  That  the  defendant  company 
[plaintiff]  continued  the  operation  of 
through  service  on  the  Ballard  beach  line. 

"(2)  That  the  Alki  point  and  Fauntle- 
roy  park  lines  be  operated  through  the 
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city  of  Seattle  on  First  or  Second  avenue 
as  far  north  at  least  as  Virginia  street. 

''(3)  That  the  defendant  company  fur- 
nish sufficient  cars  to  provide  seats  for 
substantially  all  persons  using  the  Alki 
point  and  Fauntleroy  park  lines.'' 

The  third  paragraph  was  subject  to  a 
qualification;  but  since  the  district  court 
granted  an  injunction  against  this  part 
of  the  order,  and  defendants  have  not  ap- 
pealed, the  qualifying  clause  need  not  be 
set  forth  and  we  may  confine  our  atten- 
tion to  the  requirements  of  11  1  and  2. 
As  to  these,  the  district  court,  three  judges 
sitting,  denied  an  application  for  a  tem- 
porary injunction  (223  Fed.  371),  and 
plaintiff  brings  the  case  here  by  direct 
appeal  under  §  238,  Judicial  Code  [36 
Stat,  at  L.  1157,  chap.  231,  Comp.  Stat 
1916,  §  1215]. 

[577]  In  order  to  understand  the  effect 
of  the  first  two  paragraphs  and  the 
grounds  upon  which  they  ore  attacked, 
it  should  be  stated  that  the  Ballard  beach 
line  was  constructed  and  is  operated  un- 
der a  franchise  ordinance  of  the  city  of 
Ballard,  which  city  afterwards  became 
and  now  is  a  part  of  the  city  of  Seattle. 
The  line  extends  from  Ballard  beach  to 
the  intersection  of  West  59th  street  and 
24th  avenue,  at  which  point  it  connects 
with  lines  of  plaintiff  that  were  construct- 
ed under  other  franchises.  For  some 
time  prior  to  and  at  the  date  of  the  mak- 
ing of  the  order  in  question,  plaintiff 
had  been  and  was  operating  through  cars 
over  the  Ballard  beach  line  and  the  con- 
necting lines  to  and  into  the  business 
section  of  Seattle,  instead  of  physically 
transferring  passengers  from  car  to  car 
at  West  59th  street  and  24th  avenue. 
Because,  as  is  said,  of  the  expense  at- 
tached to  the  operation  of  through  cars, 
plaintiff  had  given  notice  that  it  would 
discontinue  such  operation  and  require 
the  transfer  of  passengers  at  the  point 
mentioned.  The  effect  of  the  order  was 
to  require  plaintiff  to  continue  the  through 
service. 

The  Alki  point  and  Fauntleroy  park 
lines,  each  of  them  8  or  9  miles  in  length, 
were  constructed  under  separate  fran- 
chises granted  to  predecessors  in  interest 
of  plaintiff  by  the  city  of  Seattle.  They 
have  their  northern  termini  at  or  about 
Yessler  way,  but  for  two  or  three  years 
prior  to  the  date  of  the  order  cars  on 
these  lines,  instead  of  stopping  on  their 
north-bound  trips  at  that  point,  contin- 
ued about  a  mile  farther  north  along 
First  or  Second  avenue  to  Virginia  street, 
in  the  business  district  of  the  city.  Short- 
ly before  the  promulgation  of  the  order, 
this  through  service  was  discontinued, 
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and  north  and  south-bound  passengers 
required  to  transfer  at  Yessler  way.  The 
effect  of  the  order  was  to  compel  the 
reinstatement  of  the  through  service. 

The  ordinances  under  which  these  three 
lines  were  constructed  provide  in  sub- 
stance that  the  company  '^shail  [578] 
have  the  right  at  any  and  all  times  to 
make  reasonable  rules  and  regulations 
for  the  management  and  operation  of  the 
railway  lines  herein  provided  for;  pro- 
vided that  such  rules  and  regulations 
shall  not  conflict  with  the  laws  of  the 
state  of  Washington  and  the  charter  and 
ordinances  of  the  city."  Each  franchise 
provides  also  that  the  company  shall 
have  the  right  to  charge  a  passenger  fare 
for  one  continuous  passage,  not  exceed- 
ing 5  cents,  even  though  a  transfer  be 
necessary,  but  shall  sell  commutation 
tickets  entitling  the  purchaser  to  25 
rides  for  $1,  such  tickets,  however,  not 
to  be  transferable,  and  not  to  entitle  the 
owner  to  the  transfer  privilege. 

(1)  One  ground  of  complaint  respect- 
ing the  order  of  the  Commission  is  that, 
in  requiring  passengers  to  be  carried  be- 
yond the  limits  of  a  particular  franchise, 
it  in  effect  confers  the  transfer  privilege 
upon  holders  of  commutation  or  ''4-cent'' 
tickets.  The  order  says  nothing  about 
rates  of  fare;  but  we  will  assume,  as  the 
district  court  assumed,  that  it  has  the 
effect  attributed  to  it  in  this  respect. 

It  is  urged  that  the  order  impairs  the 
obligation  of  the  contracts  contained  in 
the  franchise  ordinances,  both  in  reg^ard 
to  transfers  and  in  r^ard  to  plaintiff's 
right  to  make  rules  for  the  management 
and  operation  of  its  lines.  As  to  the 
latter  point,  the  proviso  that  the  rules 
"shall  not  conflict  with  the  laws  of  the 
state,''  etc.,  by  fair  construction,  means 
the  laws  as  they  shall  from  time  to  time 
exist.  The  act  establishing  the  Public 
Service  Commission  (Laws  1911,  chap. 
117)  and  orders  made  by  that  Commis- 
sion are  within  the  description;  hence, 
the  contract,  if  it  be  a  contract,  was  sub- 
ject to  and  is  not  impaired  by  the  order 
in  question. 

Assuming  (what  is  not  clear)  that  the 
provision  in  the  franchise  ordinances  re- 
specting the  rates  of  fare  and  the  trans- 
fer privilege  are  contractual  in  form, 
still  it  is  well  settled  that  a  municipality 
cannot,  by  a  contract  of  this  [579]  na- 
ture, foreclose  the  exercise  of  the  police 
power  of  the  state  unless  clearly  author- 
ized to  do  so  by  the  supreme  legislative 
power.  The  Constitution  of  Washington, 
art.  12,  §  18,  requires  the  legislature  to 
pass  laws  establishing  reasonable  maxi- 
mum rates  of  charges  for  the  transporta- 
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tion  of  paflsengers  and  freight,  and  to 
correct  abuses  and  prevent  discrimination 
in  rates  by  railroads  and  other  common 
carriers,  and  prondes  that  "a  railroad 
and  transportation  coniniission  may  be 
established,  and  its  powers  and  duties 
fully  defined  by  law."  By  art.  11,  §  Ifi, 
any  city  containing  a  population  of  twen- 
ty thousand  inhabitants  or  more  is  per- 
mitted to  frame  a  charter  for  its  own  gov- 
ernment ''consistent  with  and  subject  to 
the  Constitution  and  laws  of  tliis  state." 
This  Constitution  was  adopted  in  1889, 
long  previous  to  the  date  of  the  earliest 
of  plaintiffs  franchise  ordinances.  The 
supreme  court  of  Washington  has  held 
that  the  provisions  of  municipal  charters 
are  subject  to  the  legislative  authority 
of  the  state;  that  the  Public  Utilities  Act 
superseded  any  conflicting  ordinance  or 
cliarter  provision  of  any  city;  and  that 
contractual  provisions  in  franchises  con- 
ferred by  municipal  cor]>orations  with- 
out express  legislative  authority  are  sub- 
ject to  be  set  aside  by  the  exercise  of 
the  sovereign  power  of  the  state.  Ewing 
V.  Seattle,  55  Wash.  229,  104  Pac.  259; 
State  ex  rel.  Wel)ster  v.  Superior  Ct.  67 
Wash.  37,  43-60,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78. 

The  present  case  is  very  clearly  distin- 
guishable from  Detroit  United  R.  Co.  v. 
Michigan,  242  U.  S.  238,  248,  ante,  268, 
273,  37  Sup.  Ct.  Rep.  87,  where  the  state 
legislature  had  expressly  provided  that 
the  municipal  corporation  might  make 
a  binding  agreement  with  a  street  railway 
respecting  the  rates  of  fare. 

(2)  It  is  insisted  that  neither  the  Alki 
nor  the  Fauntleroy  park  line  is  earning 
sufficient  to  pay  its  operating  cost,  or 
ever  can  do  so  under  a  fare  limited  to 
5  cents,  and  that  for  this  reason  an  order 
requiring  these  lines  io  carry  passengers 
beyond  the  termini  fixed  in  their  fran- 
chises [580]  upon  4-cent  tickets,  and  to 
give  them  the  more  costly  through  serv- 
ice by  means  of  a  single  car,  is  necessa- 
rily a  taking  of  plaintiff's  property  with- 
out compensation,  and  hence  with- 
out due  process  of  law,  within  the  mean- 
ing of  the  14th  Amendment.  A  similar 
point  was  made  in  the  bill  with  respect 
to  the  Ballard  beach  line,  but  is  not  seri- 
ously pressed  here.  As  to  the  other  two 
lines,  there  seems  to  be  no  question  that 
since  they  run  for  a  considerable  dis- 
tance over  the  tide  flats,  receiving  and 
discharging  but  few  passengers  en  route, 
so  that  a  majority  of  the  passengers  are 
carried  distances  of  5  or  6  miles,  these 
lines,  separately  considered,  never  have 
paid  operating  expenses,  and  probably  j 
never  will. 
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But  we  cannot  accede  to  the  suggestion 
that  the  question  whether  the  Commis- 
sion's order  is  confiscatory  or  otherwise 
arbitrary*  within  the  inhibition  of  the  14th 
Amendment  is  to  be  determined  with  ref- 
erence alone  to  the  Alki,  the  Fauntleroy, 
or  the  Ballard  beach  lines.  These  are  and 
long  have  been  operated  by  plaintiff  as 
parts  of  a  system  comprising  200  miles 
of  tracks.  The  Commission  found  that 
the  net  earnings  of  the  syston  for  the 
year  ending  February  28,  1915,  not  in- 
cluding depreciation  and  taxes,  were  up- 
wards of  $1,600,000;  that  the  company 
had  refused  to  produce  the  valuations 
of  its  property  made  by  experts,  and 
had  failed  to  show  tiiat  there  was  not 
sufficient  return  from  its  property  to  pay 
operating  expenses,  taxes,  and  depreeia- 
tion,  and  leave  a  balance.  And  from 
the  evidence  introduced  the  Commission 
found  the  fact  to  be  that,  allowing  for 
the  services  required  by  its  order,  the 
company  would  have  net  returns  over 
and  above  operating  expenses,  taxes,  and 
depreciation.  It  was  not  and  is  not 
contended  that  the  system  earnings  are 
unremunerative. 

Plaintiff  relies  upon  Northern  P.  R. 
Co.  V.  North  DakoU,  236  U.  S.  685,  604, 
59  L.  ed.  735,  745,  L.R.A.  — ,  — ,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429,  Ann. 
Cas.  1916 A,  1,  where  this  court  held  that 
a  [581]  statute  which  segregated  a  sin- 
gle commodity,  and  imposed  upon  it  a 
rate  that  would  compel  the  carrier  to 
transport  it  for  less  than  tlie  proper 
cost  of  transportation,  was  in  excess  of 
the  power  of  the  state.  In  our  opinion, 
that  decision  is  inapplicable,  the  present 
case  being  controlled  rather  by  St.  Louis 
&  S.  F.  R.  Co.  V.  Gill,  156  U.  S.  649, 
665,  39  L.  ed.  567,  573,  15  Sup.  Ct.  Rep. 
484,  where  the  state  of  Arkansas  had 
prescribed  a  maximum  rate  of  3  cents 
per  mile  for  each  passenger,  undor  a 
penalty  payable  to  the  passenger  from 
whom  an  overchai^e  was  exacted,  and 
in  an  action  to  recover  such  a  penalty 
the  company  defended  on  the  ground  that 
the  portion  of  its  road  over  which  plain- 
tiff was  carried  was  highly  expensive  to 
construct  and  maintain,  and  that  the  cost 
of  maintaining  it  and  transporting  pas- 
sengers over  it  exceeded  the  maximum 
rate  fixed  by  law.  But  this  court  held 
"that  the  correct  test  was  as  to  the  effect 
of  the  act  on  the  defendant's  entire  line, 
and  not  upon  that  part  which  was  for- 
merly a  part  of  one  of  the  consolidating 
roads;  that  the  company  cannot  claim 
the  right  to  earn  a  net  profit  from  every 
mile,  section,  or  other  part  into  which 

tlie  road  might   be  divided,  nor  attack 
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as  unjust  a  regulation  which  fixed  a  rate 
at  which  some  such  part  would  be  un- 
remunerative ;  .  .  .  and,  finally,  that 
to  the  e  tent  that  the  question  of  in- 
justice is  to  be  determined  by  the  effects 
of  the  act  upon  the  earnings  of  the  com- 
pany, the  earnings  of  the  entire  line 
must  be  estimated  as  against  all  its  legiti- 
mate expenses  under  the  operation  of 
the  act  within  the  limits  of  the  state  of 
Arkansas." 

(3)  Plaintiff's  brief  contains  some  gen- 
eral attacks  upon  the  effect  of  the  Com- 
mission's order  in  requiring  plaintiff  to 
carry  passengers  over  portions  of  "sepa- 
rate and  distinct  franchise  routes"  upon 
payment  of  a  single  fare.  Tliis  criticism 
is  not  well  foimded.  Even  were  the  sev- 
eral portions  of  its  lines  separately  owned, 
they  being  operated  practically  as  a  sin- 
gle system,  it  would  be  within  the  [582] 
bounds  of  reasonable  regulation  to  estab- 
lish through  service  and  a  joint  rate. 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  296,  301,  46  L.  ed.  194, 199, 
201,  21  Sup.  Ct.  Rep.  115;  Michigan  C. 
H.  Co.  V.  Michigan  R.  Commission,  236 
U.  8.  C15,  629,  59  L.  ed.  760,  756,  P.U.R. 
1916C,  263,  35  Sup!  Ct.  Rep.  422. 

The  decree  of  the  District  Court,  so 
far  as  appealed  from,  is  affirmed. 

The  Chief  Justice  and  Mr.  Justice 
McKenna  dissent  because  they  are  of  the 
opinion  that  this  case,  as  a  matter  of 
authority,  is  controlled  by  Detroit  United 
R.  Co.  V.  Michigan,  242  U.  8.  238,  ante, 
268,  37  Sup.  Ct.  Rep.  87,  and  that  as  a 
matter  of  original  consideration  the  as- 
sailed legislation  has  impaired  the  obliga- 
tion of  a  contract,  in  violation  of  the  Con- 
stitution of  the  United  States,  and  was 
repugnant  to  the  Constitution  because 
wanting  in  due  process. 

Mr.  Justice  McBesniolda  also  dissents. 


PERRY  G.  LANHAM.  as  Administrator  of 
the  Estate  of  ^Inry  J.  Lanham,  Deceased, 
et  al.,  Plffs.  in  Err., 

V. 

J.  F.  McKEEL. 

(See  S.  C.  Reporter's  ed.  582-684.) 

Time  —  oompatation  —  effective  date  of 
removal  of  restriction  on  alienation, 

Restrictions  on  alienation  of  a  sur- 
plus Indian  allotment  became  efTective  on 
the  30th  day  after  the  date  of  the  Secre- 
tary of  the  Interior*8  approval,  conform- 
ably to  the  Act  of  Congress  of  April  21, 
1904  (33  Stat,  at  L.  ISO,  chap.  1402),  of 
an  appropriate  finding  and  recommenda- 
•  1  li.  ed. 


tion  by  the  Indian  agent,  where  the  order 
of  the  Secretary  of  the  Interior  read,  "Ap- 
proved: this  approval  to  be  effective,  thirty 
days  from  date. 

[For  other  cases,  see  Time,  II.;  Indians,  VIII., 
in  Digest  Sup.  Ct.  1908.] 

[No.  246.] 

Submitted  Apnl   30,   1917.     Decided  June 

11,  1917. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Oklahoma  to  review  a 
judgment  which  afiSrmed  a  judgment  of 
the  District  Court  of  Marshall  County, 
in  that  state,  in  favor  of  defendant  in 
an  action  of  ejectment.    Affirmed. 

See  same  case  below,  —  Okla.  — ,  148 
Pac.  844. 
The  facts  are  stated  in  the  opinion. 

Mr.  Orion  L.  Bider  submitted  the 
cause  for  plaintiffs  in  error.  Messrs. 
George  E.  Rider  and  £.  S.  Hurt  were  on 
the  brief: 

The  general  rule,  is  that  the  first  day 
is  to  be  excluded. 

Baker  v.  Hammett,  23  Okla.  480,  100 
Pac.  1114;  Lewis's  Sutherland,  Stat. 
Constr.  2d  ed.  1904,  §  184;  Sheets  v. 
Selden,  2  Wall.  177,  17  L.  ed.  822;  Best 
V.  Polk  (Best  V.  Doe)  18  Wall.  112, 
21  L.  ed.  805;  Bemis  v.  Leonard,  118 
Mass.  502, 19  Am.  Rep.  470 ;  Bigelow  v. 
Willson,  1  Pick.  485;  Warren  v.  Slade, 
23  Mich.  1,  9  Am.  Rep.  70;  Anderson's 
Law  Diet.  312;  Weeks  v.  Hull,  19  Conn. 
37C,  50  Am.  Dec.  249;  Maxwell  v.  Jack- 
sonville Loan  &  Improv.  Co.  45  Fla.  425, 
34  So.  255;  Brooklyn  Trust  Co.  v.  Heb- 
ron, 51  Conn.  22;  Steuart  v.  Meyer,  54 
Md.  454;  Georgia  Southern  R.  Co.  v. 
Bigelow,  68  Ga.  219;  McEvoy  v.  Sault 
Ste.  Marie,  136  Mich.  172,  98  N.  W. 
1006;  Campbell  v.  Ruble,  40  Okla.  48, 
135  Pac.  1050;  Barger-Adams  Co.  v. 
Walker,  —  Okla.  — ,  155  Pac.  587;  Prey 
v.  Rhode  Island  Co.  37  R.  L  96,  91  Atl. 
1;  Macfarland  v.  Moore,  32  App.  D.  C. 
213;  Re  Babjak,  211  Fed.  551;  Price  v. 
Russell,  154  Ky.  824, 159  S.  W.  573 ;  Law 
V.  Northern  Assur.  Co.  165  Cal.  394, 132 
Pac.  590;  Fenlason  v.  Shedd,  109  Me. 
326,  84  Atl.  409 ;  Peay  v.  Pulaski  County, 
103  Ark.  601,  148  S.  W.  491 ;  Oberhaus 
V.  State,  173  Ala.  483,  55  So.  898;  Head- 
en  V.  Headen,  171  Ala.  521,  54  So.  646; 
—  

Note. — On  rule  as  to  first  and  last 
days  in  computation  of  time — see  notes 
to  Halbert  v.  San  Saba  Springs  Land  & 
Live  Stock  Asso.  49  L.R.A.  193,  and 
State  V.  Elson,  15  L.R.A.(N.S.)  686. 

On  computation  of  time — see  note  to 
Griffith  V.  Bogert,  15  L.  ed.  U.  S.  307. 
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Arnold  v.  Kossuth  County,  151  Iowa, 
165,  130  N.  W.  816;  East  Tennessee 
Teleplk  Co.  v.  Frankfort,  141  Ky.  588, 
133  S.  W.  564,  143  Ky.  86,  136  S.  W. 
138;  Holt  V.  Richardson,  134  Ga.  287,  67 
S.  E.  798;  Rady  v.  Fire  Ins.  Patrol,  126 
La.  273,  139  Am.  St.  Rep.  511,  52  So. 
491;  Le  Clair  v.  Hawley,  18  Wyo.  23, 
102  Pac.  853;  Bubbs  v.  Frey,  104  Minn. 
481,  117  N.  W.  158,  15  Ann.  Cas.  24; 
State  V.  Elson,  77  Ohio  St.  489,  15 
L.R.A.(N.S.)  686,  83  N.  E.  904. 

Mr.  J.  F.  McKeel,  in  propria  persona, 
submitted  the  cause  for  defendant  in 
error.  Messrs.  C.  H.  Ennis  and  James 
E.  Webb  were  on  the  brief: 

The  judgment  of  the  supreme  court  of 
Oklahoma  is  right  and  should  meet  the 
unqualified  approval  of  this  court. 

Baker  v.  Hammett,  23  Okla.  480,  100 
Pac.  1114;  Taylor  v.  Brown,  147  U.  S. 
640,  37  L.  ed.  313, 13  Sup.  Ct.  Rep.  549; 
Leavenworth  Coa)  Co.  v.  Barber,  47  Kan. 
29,  27  Pac.  114;  Kansas  City  v.  Gibson, 
66  Kan.  501,  72  Pac.  222 ;  Budds  v.  Frey, 
104  Minn.  481,  117  N.  W.  158,  15  Ann. 
Cas.  24;  Pugh  v.  Leeds,  Cowp.  pt.  2,  p. 
714,  98  Eng.  Reprint,  1323;  Stebbins  v. 
Anthony,  5  Colo.  342. 

It  is  not  questioned  that  the  Secretary 
of  the  Interior  had  the  authority  to 
make  the  order  removing  the  restric- 
tions, and  to  insert  in  such  order  the 
limitation  that  it  should  become  effec- 
tive thirty  days  from  date.  The  order 
of  removal  of  restrictions,  having  been 
made  under  authority  of  Congress,  has 
the  force  of  statutory  enactment. 

United  States  v.  Eaton,  144  U.  S.  688, 
36  L.  ed.  594, 12  Sup.  Ct.  Rep.  764;  Wil- 
kins  v.  United  States,  37  G.  C.  A.  588, 
96  Fed.  837. 

This  court,  recognizing  the  general 
rule  that  the  statute  takes  effect  from 
the  date  of  its  approval  unless  a  differ- 
ent time  is  fixed  by  law,  has  held  that 
where  justice  requires,  the  true  time  of 
its  passage  may  be  shown,  even  to  the 
hour  of  the  day. 

Lapeyre  v.  United  States,  17  Wall. 
191,  21  L.  ed.  606;  Louisville  v.  Ports- 
mouth Sav.  Bank,  104  U.  S.  469,  26  L. 
ed.  775;  Gardner  v.  Collector  (Gardner 
V.  Barney)  6  Wall.  499,  18  L.  ed.  890; 
The  Riclunond  v.  United  States,  9 
Cranch.  103,  3  L.  ed.  670. 

The  true  rule  of  construction,  i^pli- 
eable  alike  to  statutes  and  contracts,  is 
to  arrive  at  the  true  meaning  and  intent 
of  the  legislature  in  the  one  instance  and 
of  the  parties  in  the  other,  and  give  such 
construction  as  will  sustain  valid  trans- 
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actions,  and  carry  out  the  intent  of  the 
parties. 

Griffith  V.  Bogert,  18  How.  158,  163, 
15  L.  ed.  307,  310 ;  Pugh  v.  Leeds,  Cowp. 
pt.  2,  p.  714,  98  Eng.  Reprint,  1323;  Le 
Clair  V.  Hawley,  18  Wyo.  23,  102  Pac, 
853. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

This  writ  of  error  presents  but  a 
single  Federal  question,  and  that  is  with- 
in narrow  compass.  The  suit  involves 
the  title  to  a  part  of  the  surplus  allot- 
ment of  Mary  Jane  Lanham,  who  was  a 
Choctaw  Indian  of  three-fourths  blood. 
Defendant  in  error  claims  title  under  a 
deed  made  by  her  on  April  25, 1908.  It  is 
conceded  that  because  of  leg^lation  by 
Congress  prior  to  the  Act  of  April  21, 
1904  (chap.  1402,  33  Stat,  at  L.  189, 
204),  the  land  was  inalienable,  unless  the 
restriction  upon  its  alienation  had  been 
removed  by  an  order  of  the  Secretary  of 
the  Interior,  made  pursuant  to  th^t  act 
In  conformity  to  its  provisions,  the 
United  States  Indian  agent,  after  in- 
vestigation, made  the  appropriate  find- 
ing and  recommended  the  removal  of  re- 
strictions upon  the  alienation  by  Mary 
Jane  Lanham  of  her  surplus  allotment, 
and  this  was  approved  by  the  Secretary 
of  the  Interior  in  writing  under  date  of 
March  26,  1908,  in  these  terms:  "Ap- 
proved: this  approval  to  be  effective 
thirty  days  from  date."  If  either  the 
day  of  the  approval  or  the  day  of  the 
conveyance  be  included,  thirty  days 
had  expired  on  the  day  the  deed  was 
executed.  The  supreme  court  of  Okla- 
homa, following  Taylor  v.  Brown,  147 
U.  S.  640,  37  L.  ed.  313, 13  Sup.  Ct.  Rep. 
549,  and  Baker  v.  Hammett,  23  Okla. 
480,  100  Pac.  1114,  held  that  the  date 
of  approval  should  be  included  in  com- 
puting the  thirty-day  period,  and  that 
therefore  the  deed  was  valid  ( —  Okla. 
— ,  148  Pac.  844). 

In  our  opinion  the  decision  was  cor- 
rect, although  we  sustain  it  upon  g^unds 
differing  somewhat  from  those  [584] 
upon  which  the  cited  cases  rest.  In 
Taylor  v.  Brown,  the  question  arose  un- 
der the  proviso  to  §  15  of  an  Act  of 
March  3,  1875  (18  Stat,  at  L.  402,  420, 
chap.  131,  Comp.  Stat.  1910,  §  4611), 
that  the  title  to  lands  acquired  by  cer- 
tain Indians  under  that  section  should 
"remain  inalienable  for  a  period  of  five 
years  from  the  date  of  the  patent."  In 
Baker  v.  Hammett,  the  language  in  ques- 
tion was  that  contained  in  §  16  of  the 
Supplemental  Creek  Agreement  (Act  of 
June  30, 1902,  chap.  1323,  32  Stat  at  L. 

244  U.  8. 
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500,  503),  to  the  effect  that  lands  al- 
lotted to  citizens  should  not  be  alienated 
'^before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supple- 
mental agreement."  In  each  case  the 
statute  contemplated  a  vesting  of  title 
accompanied  with  a  prohibition  of  alien- 
ation during  a  specified  periodi  and  it 
was  held  that  the  initial  date  should 
be  included  in  the  computation  because, 
but  for  the  restriction,  the  land  might 
have  been  alienated  on  that  date.  Here 
the  restriction  upon  alienation  arose  out 
of  antecedent  legislation,  and  continued 
until  the  effective  approval  by  the  Secre- 
tary of  the  Interior  of  an  appropriate 
finding  by  the  Indian  agent.  The  ap- 
proval was  required  to  be,  and  in  this 
case  was,  in  writing,  and  we  have  to  do 
merely  with  its  interpretation.  What, 
then,  is  the  meaning  of  '^effective  thirty 
days  from  datef  Certainly  this  cannot 
be  construed  the  same  as  if  it  read,  '^ef- 
fective after  thirty  days  from  date." 
Plaintiffs  in  error,  in  argument,  suppose 
it  to  have  read :  '^effective  one  day  from 
date,"  and  asked  whether  in  that  event 
it  would  have  become  effective  immediate- 
ly upon  being  signed  by  the  Secretary  of 
the  Interior.  We  answer  "No,"  but  that 
it  would  have  become  effective  on  the  fol- 
lowing day;  that  is,  on  the  first  day  aft- 
er its  date.  By  like  reasoning,  the  or- 
der as  written  became  effective  on  the 
30th  day  after  its  date;  that  is  to  say,  on 
April  25th,  and  enabled  the  allottee  to 
make  a  valid  conveyance  on  that  day. 
Judgment  af&rmed. 


[585]  WILLIAM  McCOACn,  Collector  of 
Internal  Revenue,  Petitioner, 

V. 

INSURANCE  COMPANY  OF  NORTH 
AMERICA. 

(See  S.  C.  Reporter's  ed.  585-589.) 

Internal  revenue  —  cori)oratlon  excise 
tax  —  deductions  from  gross  Income 
—  reserves  of  insurance  company 
held  afi:nlnst  unpaid  losses. 

1  he  amounts  of  accrued  unpaid  losses 
which  fire  and  marine  insurance  companies 
arc  required  by  the  state  insurance  com- 
missioner, under  the  authority  of  Pa.  Act 
June  1,  1911,  P.  L.  607,  to  schedule  each 
year  as  items  of  liabilitiesi.  are  not  "reserve 
funds  n-quired  by  law,"  within  the  meaning 

Note. — On  considerntion   of  earnings 
or  income  in  determining  value  of  prop- 
erty for  purposes  of  taxation — see  note  [ 
to  Wells,  F.  k  Co.  v.  Johnson,  L.R.A.  | 

1916C,  529.  ' 

at  li.  ed. 


of  the  provision  of  the  Federal  corporation 
excise  tax  law  of  August  5,  1009  (30  Stat, 
at  L.  112,  chap.  6),  §  38,  which  permits  a 
deduction  from  annual  gross  income  of  in- 
surance companies  subject  to  the  tax  of 
''the  net  addition,  if  any,  required  hj  law 
to  be  made  within  the  year  to  reserve 
funds." 

[Federal  taxation,   see  Internal   Bevenne,  in 
Digest  Sap.  Ct.  1008.1 

[No.  475.] 

Argued  March  14,  1917.    Decided  June  11, 

1917. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
which  reversed  a  judgment  of  the  Dis- 
trict Court  for  the  Eastern  District  of 
Pennsylvania  in  favor  of  plaintiff  in  a 
suit  to  recover  back  taxes,  with  instruc- 
tions to  allow  a  disputed  item  in  full. 
Reversed.  Judgment  of  District  Court 
affirmed. 

See  same  case  below,  140  C.  G.  A.  167, 
224  Fed.  667. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wallace 
argued  the  cause  and  filed  a  brief  for 
petitioner : 

Evidence  was  introduced  to  show  that, 
according  to  business  understanding  in 
Pennsylvania,  '^reserve  funds"  includes 
'Hinpaid  losses"  as  well  as  ''reinsurance 
reserves."  This  seems  contrary  to  the 
general  business  and  legal  understand- 
ing of  the  phrase  (Vance,  Ins.  p.  39; 
Dawson,  Life  Ins.  3d  ed.  p.  183;  El- 
dridge,  Principles  of  Reservation,  pp.  7, 
8;  Yale,  Readings  on  Insurance — ^Ldfe, 
p.  194;  Detroit  F.  &  M.  Ins.  Co.  v. 
Hartz,  132  Mich.  518,  94  N.  W.  7;  Ful- 
ler  V.  Metropolitan  L.  Ins.  Co.  70  Conn. 
647,  41  Atl.  4;  State  ex  rel.  Supreme 
Lodge,  K.  P.  V.  Vandiver,  213  Mo.  187, 
111  S.  W.  911, 15  Ann.  Cas.  283) ;  in  any 
event,  it  is  irrelevant,  sinee  the  Federal 
tax  act  specifically  limits  the  deduction 
to  sums  required  by  law,  not  such  reser- 
vations as  business  prudence  may  sug- 
gest (Maryland  Casualty  Co.  v.  United 
States,  Ct.  CI.  Feb.  12, 1917,  Adv.  Sheets, 
p.  24). 

This  court  in  Von  Baumbach  v.  Sar- 
gent Land  Co.  242  U.  S.  503,  ante,  460,  37 
Sup.  Ct.  Rep.  201,  had  recourse  to  busi- 
ness custom  to  determine  the  meaning  of 
the  word  ''depreciation"  in  this  statute, 
but  that  was  because  the  statute  does 
not  define  the  word.  Such  recourse  to 
determine  the  meaning  of  "income"  was 
held  error  in  Anderson  v.  Forty-Two 
Broadway  Co.  239  U.  S.  69,  72,  60  L.  ed. 
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152, 154,  36  Sup.  Ct.  Rep.  17,  because  the 
statute  itself  declared  the  meaning  of 
the  word. 

Exemptions  from  taxation  here 
claimed  must  be  strictly  construed. 

Delaware  R.  Tax,  18  Wall.  206,  21  L. 
ed.  888;  Newark  v.  State  Board,  81  N. 
J.  L.  416,  79  Atl.  343. 

The  claimed  exemption  would  involve 
a  deduction  for  a  loss  not  actually  paid, 
contrary  to  the  general  intention  of  the 
statute  (Edwards  v.  Keith,  KR.A. — , — , 
145  C.  C.  A.  298,  231  Fed.  110;  Baldwin 
Locomotive  Works  v.  McCoach,  215  Fed. 
967,  136  C.  C.  A.  660,  221  Fed.  59;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Eaton,  218 
Fed.  206) ;  wherefore  the  sole  exception 
in  favor  of  "reserve  funds"  should  be 
made  as  narrow  as  possible. 

Mr.  B.  F.  Pepper  argued  the  cause, 
and,  with  Messrs.  G.  W.  Pepper  and 
Bayard  Henry,  filed  a  brief  for  re8|K)nd- 
ent: 

The  words  "reserve  funds"  were  used 
by  Congress  in  their  technical  meaning 
as  applied  to  the  business  of  insurance 
companies. 

State  ex  reL  Supreme  Lodge,  K.  P.  v. 
Vandiver,  213  Mo.  187,  111  S.  W.  911, 
15  Ann.  Cas.  283. 

Testimony  was  admissible  to  interpret 
the  meaning  of  the  technical  words  in 
the  act. 

Mutual  Ben.  L.  Ins.  Co.  v.  Herold,  198 
Fed.  199;  People  v.  Borda,  105  Cal.  636, 
38  Pac.  1110 ;  Hockett  v.  State,  105  Ind. 
250,  55  Am.  Rep.  201,  5  N.  E.  178; 
Greenl.  Ev.,  16th  ed.  §§  293,  294;  Mary- 
land Casualty  Co.  v.  United  States,  Ct. 
CI.  Feb.  12,  1917. 

"Reserve  funds"  include  the  com- 
pany's liabilities  to  policyholders. 

Mutual  Ben.  L.  Ins.  Co.  v.  Herold,  198 
Fed.  199. 

The  interpretation  of  the  words  "re- 
serve funds"  for  which  the  respondent 
contends  is  sustained  by  the  recent  deci- 
sion of  the  court  of  claims  of  the  United 
States  in  Maryland  Casualty  Co.  v. 
United  States,  supra. 

The  uniform  construction  of  a  statute 
adopted  by  the  highest  administrative 
authorities  is  entitled  to  great  respect 
and  should  not  be  disregarded  unless  it 
is  clearly  erroneous. 

United  States  v.  Burkett,  150  Fed. 
212;  United  States  v.  Healey,  160  U.  S. 
136,  40  L.  ed.  369, 16  Sup.  Ct.  Rep.  247; 
United  States  v.  Cerecedo  Hermanos  y 
Compania,  209  U.  S.  330,  52  T-..  ed.  821, 
28  Sup.  Ct.  Rep.  532. 

To  permit  respondent  to  deduct  addi- 
tions to  its  reserve  for  unpaid  losses 
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would  not  deprive  the  government  of  the 
tax  on  any  income  actually  enjoyed. 

Maryland  Casualty  Co.  v.  United 
States,  supra. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  brought  by  re- 
spondent, a  fire  and  marine  insurance 
company  of  the  state  of  Pennsylvania, 
to  recover  a  part  of  the  excise  taxes  ex- 
acted of  it  for  the  years  1910  and  1011 
under  the  Act  of  August  5,  1909,  chap. 
6,  §  38,  36  Stat,  at  L.  11,  112.  As  the 
case  comes  here,  only  two  items  are  in 
dispute,  one  for  each  of  the  years  men- 
tioned, representing  the  tax  upon 
amounts  added  in  eich  of  those  years  to 
that  part  of  what  are  called  its  "reserve 
funds"  that  is  held  against  accrued  but 
unpaid  losses. 

The  act  imposed  upon  every  insurance 
company  organized  [586]  under  the 
laws  of  the  United  States  or  of  any  state 
an  annual  excise  tax  with  respect  to  the 
carrying  on  or  doing  business,  equiva- 
lent to  1  per  centum  upon  its  entire  net 
income  over  and  above  .1^,000,  with  ex- 
ceptions not  here  pertinent.  The  second 
paragraph  of  §  38  provided :  **Such  net 
income  shall  be  ascei'tained  by  deduct- 
ing from  the  gross  amount  of  the  income 
of  such  .  .  .  insurance  company 
.  .  .  (second)  all  losses  actually  sus- 
tained within  the  year  and  not  compen- 
sated by  insurance  or  otherwise, 
including  a  reasonable  allowance  for  de- 
preciation of  property,  if  any,  and  in  the 
case  of  insurance  companies  the  sums 
other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts 
and  the  net  addition,  if  any,  required  by 
law  to  he  made  within  the  year  to  re- 
serve  funds.'* 

The  italics  indicate  the  particular 
words  upon  which  the  controversy  turns ; 
the  question  being  whether,  within  the 
meaning  of  the  act  of  Congress,  '*re- 
serve  funds,"  with  annual  or  occasional 
additions,  are  "required  by  law"  in 
Pennsylvania,  to  be  maintained  by  fire 
and  marine  insurance  companies,  other 
than  the  "unearned  premium"  or  "re- 
insurance reserve,"  known  to  the  general 
law  of  insurance. 

The  district  court  rendered  a  judg- 
ment in  plaintiff's  favor,  excluding,  how- 
ever, the  disputed  items  (218  Fed.  905) ; 
on  plaintiff's  writ  of  error  the  circuit 
court  of  appeals  reversed  this  judgment, 
with  instructions  to  allow  the  claim  in 
full  (140  C.  C.  A.  167,  224  Fed.  a57) ; 
and  the  case  was  brought  here  by  writ 
of  certiorari. 
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Plaintiff  was  chartered  by  a  special 
act,  but  is  subject  to  the  state  insurance 
law.  Its  business  is  confined  to  fire  and 
marine  insurance. 

The  law  of  Pennsylvania  (Act  of 
June  1,  1911,  P.  L.  607,  608)  creates  a 
state  insurance  commissioner  with  su- 
pervisory control  over  the  companies; 
provides  in  §  4  that  he  shall  see  that  all 
the  laws  of  the  commonwealth  [587] 
respecting  insurance  companies  are 
faithfully  executed,  authorizing  him  to 
make  examinations,  to  have  access  to  all 
the  books  and  papers  of  any  company, 
to  examine  witnesses  relative  to  its  af- 
fairs, transactions,  and  condition,  to 
publish  the  result  of  his  examination 
when  he  deems  it  for  the  interest  of  the 
policy  holders  to  do  so,  and  to  suspend 
the  entire  business  of  any  company  dur- 
ing its  noncompliance  with  any  provi- 
sion of  law  obligatory  upon  it,  or  when- 
ever he  shall  find  that  its  assets  are  in- 
sufficient to  justify  its  continuance  in 
business;  and  whenever  he  finds  any 
company  to  be  insolvent  or  fraudulently 
conducted,  or  its  assets  insufficient  for 
the  carrying  on  of  its  business,  he  is  to 
communicate  the  facts  to  the  attorney 
general.  By  §  15  every  insurance  com- 
pany is  required  to  file  annual  state- 
ments with  the  commissioner,  upon 
blank  forms  to  be  furnished  by  him, 
such  as  shall  seem  to  him  best  adapted 
to  elicit  a  true  exhibit  of  their  financial 
condition.  Sections  7,  8,  and  9,  set 
forth  in  the  margin,^  [588]  make  spe- 
cific provisions  for  ascertaining  the  re- 
serve for  different  classes  of  companies 
other  than  life  insurance  companies. 
Another  act  of  the  same  date  (P.  L. 
1911,  p.  599)  provides  for  judicial  pro- 


ceedings at  the  instance  of  the  insurance 
commissioner  looking  to  the  dissolution 
of  insolvent  and  delinquent  companies. 
Its  provisions  need  not  be  quoted. 

A  previous  act  (April  4,  1873,  P.  L. 
20,  22)  required  a  specified  reinsurance 
reserve  against  unexpired  risks  on  fire, 
marine,  and  inland  i)olicies.  The  Act  of 
1911,  just  quoted,  requires  the  mainte- 
nance of  a  subit^ntially  similar  reserve; 
and,  with  respect  to  casualty  companies, 
and  these  only,  that  a  reserve  be  main- 
tained against  unpaid  losses,  based  upon 
the  amount  of  claims  presented.  The 
reference  in  §  9  to  '^reinsurance  and  loss 
reserves,  as  above  defined,"  is  limited 
by  what  precedes  it;  and  the  section 
deals  not  alone  with  '^reserves,"  but  re- 
quires "all  other  debts  and  claims"  to  be 
accounted  as  liabilities. 

It  appears  that  under  this  legislation, 
and  untler  previous  statutes  in  force 
since  1878,  the  insurance  commissioner 
has  required  plaintiff  and  similar  com- 
panies to  return  each  year,  as  an  item 
among  their  liabilities,  the  net  amount 
of  unpaid  losses  and  claims,  whether 
actually  adjusted,  in  process  of  adjust- 
ment, or  resisted.  And,  although  this 
practice  has  not  been  sanctioned  by  any 
decision  of  the  supreme  court  of  the 
state,  it  is  relied  upon  as  an  administra- 
tive interpretation  of  the  law. 

[589]  Conceding  full  effect  to  this,  it 
still  does  not  answer  the  question  wheth- 
er the  amounts  required  to  be  held  against 
unpaid  losses,  in  the  case  of  fire  and 
marine  insurance  companies,  are  held  as 
"reserves,"  within  the  meaning  of  the 
Pennsylvania  law  or  of  the  act  of  Con- 
gress, however  they  may  be  designated 
upon  the  official  forms.    As  already  ap- 


1  Section  7.  In  determining  the  liabili- 
ties  upon  its  contracts  of  insurance  of  any 
insurance  company  other  than  life  insur- 
ance, and  the  amount  such  company  should 
hold  as  a  reserve  far  reinsurance,  he  shall, 
for  casualty  insurance  ccMupanies,  charge 
one  half  of  the  premium  on  all  annual  poli- 
cies written  within  one  year,  and  on  poli- 
cies written  for  more  than  one  year  he  shall 
charge  one  half  of  the  current  year's  pre- 
miums, plus  the  whole  of  the  premiums 
for  subsequent  years.  For  five  insur- 
ance companies  he  shall  charge  50  per 
centum  of  the  premiums  written  in  their 
policies  upon  all  unexpired  risks  that  have 
one  year,  or  lesfv  than  one  year,  to  run,  and 
a  pro  rata  of  all  premiums  on  risks  having 
more  than  one  year  to  run;  on  perpetual 
policies  he  shall  charge  the  deposit  receivod, 
less  a  surrender  charge  of  not  exceceding  10 
per  centum  tli«Teof.  For  marine  and  inland 
risks  he  8hall  charge  50  per  ntntum  of  the 
premium  written  in  the  policy  upon  yearly 
risks,  and  the  full  amount  of  the  premium 
01  li.  ed. 


written  in  the  polirv  upon  all  other  marine 
and  inland  risks  not  terminated. 

Section  8.  He  shall,  in  calculating  the  re- 
serve against  unpaid  losnes  of  casualty  com- 
panies, other  than  losses  under  liability 
policies,  set  down  by  careful  estimate  in 
each  case  the  loss  likely  to  be  incurred 
against  every  claim  presented,  or  that  may 
be  presented  in  pursuance  of  notice  from  the 
insured  of  the  occurrence  of  an  event  that 
may  result  in  a  Ions:  and  the  sum  of  the 
items  so  estimated  shall  be  the  total  amount 
of  the  reserve.     ... 

Section  0.  Having  charged  as  a  liability 
the  reinsurance  and  Iops  reserves,  as  above 
defined  for  insurance  companies  of  this  com- 
monwealth other  than  life,  and  adding  there- 
to all  other  debts  and  claims  against  the 
company,  the  commissioner  shall,  in  case  he 
finds  the  capital  of  the  company  impaired 
'10  per  centum,  give  notice  to  the  company 
to  make  good  the  capital  within  sixty  days. 
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pears,  the  Pennsylvania  act  specifically 
requires  debts  and  claims  of  all  kinds 
to  be  included  in  the  statement  of  lia- 
bilities, and  treats  them  as  something 
distinct  from  reserves.  The  object  is  to 
exercise  abundant  caution  to  maintain 
the  companies  in  a  secure  financial  posi- 
tion. 

The  act  of  Congress,  on  the  other 
hand,  deals  with  reserves  not  particular- 
ly in  their  bearing  upon  the  solvency  of 
the  company,  but  as  they  aid  in  deter- 
mining what  part  of  the  g^oss  income 
ought  to  be  treated  as  net  income  for 
purposes  of  taxation.  There  is  a  spe- 
cific provision  for  deducting  ^^all  losses 
actually  sustained  within  the  year  and 
not  compensated  by  insurance  or  other- 
wise.'' And  this  is  a  sufficient  indica- 
tion that  losses  in  immediate  contem- 
plation, but  not  as  yet  actually  sustained, 
were  not  intended  to  be  treated  as  part 
of  the  reserve  funds;  that  term  rather 
having  reference  to  the  funds  ordinarily 
held  as  against  the  contingent  liability 
on  outstanding  policies. 

In  our  opinion  the  reserve  against 
\inpaid  losses  is  not  ''required  by  law," 
in  Pennsylvania,  within  the  meaning  of 
the  act  of  Congress. 

It  results  that  the  judgment  of  the 
Circuit  Court  of  Appeals  should  be  re- 
versed and  that  of  the  District  Court 
affirmed. 

Reversed. 

The  Chief  Justice  and  Mr.  Justice 
McEemia  dissent. 

Mr.  Justice  McBejrnolds  took  no  part 
in  the  consideration  or  decision  of  this 
case. 


[500]  JOE  ADAMS  et  al.,  Appta., 

V. 

W.  V.  TANNER,  Attorney  General  of  the 
State  of  Washington,  and  Georffe  H. 
Crandall,  Prosecuting  Attorney  of  Spo- 
kane County,  State  of  Washington. 

(See  S.  C.  Reporter's  ed.  590-616.) 

Injanction  ^  restraining  criminal  pro- 
ceed in  i^s. 

1.  The  enforcement  by  the  attorney  gen* 


eral  and  county  prosecuting  attorney  of 
the  provisions  uf  the  Washin^rton  Employ- 
ment Agency  Law  (Wash.  Laws  1915,  chap. 
1 ) ,  making  it  criminal  to  collect  fees  from 
workers  for  furnishing  them  with  employ- 
ment or  with  information  leading  thereto, 
may  be  restrained  by  a  court  of  equity  at 
the  instance  of  persons  conducting  employ- 
ment agencies  under  municipal  licenses  who 
assert  that  their  business  will  be  destroyed, 
contrary  to  U.  S.  Const.  14th  Amend.,  by 
the  enforcement  of  such  statute. 
[For  other  cai^es,  see  Injunction,  I.  d,  in  Di- 
gest Sup.  Ct.  1908.] 

Employment  agency  ^  prohibition  or 
regulation. 

2.  Prohibition,  not  regulation,  is  what 
is  accomplished  by  the  provisions  of  the 
Washington  Employment  Agency  Law 
(Wash.  Laws  1015,  chap.  1),  making  it 
criminal  to  collect  fees  from  workers  for 
furnishing  them  with  employment  or  in- 
formation leading  to  such  employment,  al- 
though fees  may  still  bo  collected  from 
those  seeking  workers. 

Constitatlonnl  law  —  dne  process  of 
law  —  proliibiting  employment  agen- 
cies —  police  power. 

3.  Tlie  rip;ht  of  the  individual  under 
U.  S.  Const.  14th  Amend,  to  engage  in  a 
useful  and  lawful  business  is  unwarrant- 
ably infringed  by  the  provisions  of  the 
Washington  Employment  Agency  Law 
(Wash.  Laws  1915,  chap.  1),  enacted  in 
the  purported  exercise  of  the  police  power, 
which  make  it  criminal  to  demand  or  re- 
ceive, either  directly  or  indirectly,  from 
any  person  seeking  employment,  or  from 
any  person  on  his  or  her  behalf,  any  re- 
muneration or  fee  for  furnishing  such  per- 
son with  employment  or  with  information 
leading  thereto. 

[For  other  cases,  see  Constitutlonnl  Law,  IV.  b, 
7 ;  IV.  c  8,  in  Digest  Sup.  Ct  190S.] 

[No.    273.] 

Argued  May   7,   1017.     Decided   June   11, 

1917. 


APPEAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Washington  to  review  a  de- 
cree dismissing  the  bill  in  a  suit  to  en- 
join the  enforcement  of  the  Emploj^nent 
Agency  Law  of  that  state.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  on  motion  for 
temporary  injunction,  221  Fed.  694. 

The  facts  are  stated  in  the  opinion. 


Note. — On  injunction  to  restrain  pros- 
ecution of  criminal  or  quasi  criminal 
nature — see  notes  to  Hall  v.  Dunn,  25 
L.R.A.(N.S.)  193;  Denton  v.  McDonald, 
34  L.R.A.(N.S.)  453;  Alexander  v.  El- 
kins,  L.R.A.1916C,  263;  and  Dobbins  v. 
Los  Angeles,  49  L.  ed.  U.  S.  169. 

On  police  power  to  license  employment 
188« 


agencies — see  notes  to  people  ex  rel. 
Armstrong  v.  Warden,  2  L.R.A.(N.S.) 
859;  Spokane  v.  Macho,  21  L.R.A.(N.S.) 
263;  and  People  v.  Brazee,  L.R.A.1916E, 
1150. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sinup- 
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Mr.  Dallas  V.  Halverstadt  argued  the 
cause,  and,  with  Messrs.  George  Ferris, 
Edward  J.  Cannon,  and  Samuel  H.  Piles, 
filed  a  brief  for  appellants: 

The  lower  court  had  jurisdiction  in  the 
premises. 

Louisville  &  N.  R.  Co.  v.  Garrett,  231 
U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep. 
48;  Rast  v.  Van  Deman  &  L.  Co.  240 
U.  S.  342,  60  L.  ed.  679,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370,  Ann.  Cas. 
1917B,  455;  Siler  v.  Louisville  &  N.  R. 
Co.  213  U.  S.  175,  191,  53  L.  ed.  753, 
757,  29  Sup.  Ct.  Rep.  451;  Truax  v. 
Raich,  239  U.  S.  33,  60  L.  ed.  131;  L.R.A. 
1916D,  545,  36  Sup.  Ct.  Rep.  7,  Ann. 
Cas.  1917B,  283. 

Private  employment  agencies  are  ben- 
eBcial. 

Bulletin  No.  109,  Chas.  P.  Neill,  Octo- 
ber 15,  1912,  p.  37;  Century  Magazine, 
April  1915,  p.  843;  Fred'k  C.  Howe;  Ex 
parte  Dickey,  144  Cal.  234,  66  L.R.A. 
928,  103  Am.  St.  Rep.  82,  77  Pac.  924, 
1  Ann.  Cas.  428;  MuHer  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cas.  957;  Outlook  Maga- 
zine, February  17,  1915,  p.  394,  Hon.  W. 
B.  Wilson;  Spokane  v.  Macho,  51  Wash. 
322,  21  L.R.A.(N.S.)  263,  130  Am.  St. 
Rep.  1100,  98  Pac.  755;  Wiseman  v. 
Tanner,  221  Fed.  705. 

The  initiative  measure  is  prohibition, 
not  regulation,  of  employment  agencies. 

Coppage  V.  Kansas,  236  U.  S.  1,  59 
L.  ed.  441,  L.R.A.1915A,  960,  35  Sup.  CI;. 
Rep.  240;  Lochner  v.  New  York,  198  U. 
S.  45,  64,  49  L.  ed.  937,  944,  25  Sup.  Ct. 
Rep.  539,  3  Ann.  Cas.  1133;  Mugler  v. 
Kansas,  123  U.  S.  623,  661,  31  L.  ed. 
205,  210,  8  Sup.  Ct.  Rep.  273;  State  v. 
Redmon,  134  Wis.  89,  14  L.R.A.  (N.S.) 
229,  126  Am.  St.  Rep.  1003,  114  N.  W. 
137,  15  Ann.  Cas.  408;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231 ;  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  V.  Botkin,  240  U.  S.  227,  231, 
60  L.  «d.  617,  618,  36  Sup.  Ct.  Rep.  261 ; 
Watson  V.  Maryland,  218  U.  S.  173, 176, 
64  L.  ed.  987,  989,  30  Sup.  Ct.  Rep.  644. 

The  legislature  cannot  prohibit  an  in- 
herently lawful  business. 

Brazee  v.  Michigan,  241  U.  S.  340,  60 
L.  ed.  1034,  36  Sup.  Ct.  Rep.  561;  Cool- 
ey,  Taxn.  404;  Frisbie  v.  United  States, 
157  U.  S.  160, 166,  39  L.  ed.  657,  659,  15 


Sup.  Ct.  Rep.  586;  Hammond  Packing 
Co.  V.  Montana.  233  U.  S.  331,  58  L.  ed. 
985,  34  Sup.  Ct.  Rep.  596;  Little  v.  Tan- 
ner, 208  Fed.  605.  240  U.  S.  369,  384,  GO 
L.  ed.  691,  702,  36  Sup.  Ct.  Rep.  379; 
McCray  v.  United  States,  195  U.  S.  27, 
63,  49  L  ed.  78,  98,  24  Sup.  Ct.  Rep.  769, 
1  Ann.  Cas.  661;  Murphy  v.  California, 
225  U.  S.  623,  628,  629,  41  L.R.A.(N.S.) 
163,  56  L.  ed.  1229, 1232,  32  Sup.  Ct.  Rep. 
697 ;  Smith  v.  Texas,  233  U.  S.  630,  630, 
58  L.  ed.  1129,  1132,  L.R.A.1915D,  677, 
34  Sup.  Ct.  Rep.  681,  Ann.  Cas.  1915D, 
420;  Spokane  v.  Macho,  51  Wash.  322, 
21  L.li.A.(N.S.)  263,  130  Am.  St.  Rep. 
1100,  98  Pac.  755;  State  v.  Moore,  113 
N.  C.  697,  22  L.R.A.  472,  18  S.  E.  342; 
State  V.  Brown,  37  Wash.  103,  68  L.R.A. 
889,  107  Am.  St.  Rep.  798,  79  Pac.  635; 
State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
65  Wash.  190,  37  L.R.A.(N.S.)  466,  117 
Pac.  1101,  2  N.  C.  C.  A.  823,  3  N.  C.  C. 
A.  599;  Tiedeman,  Pol.  Power,  290;  All- 
geyer  v.  Louisiana,  166  U.  S.  678,  689,  41 
L.  ed.  832,  835,  17  Sup.  Ct.  Rep.  427; 
Andrews  v.  Swartz,  156  U.  S.  272,  39  L. 
ed.  422,  15  Sup.  Ct.  Rep.  389;  Austin  v. 
Tennessee,  179  U.  S.  343,  361,  45  L.  ed. 
224,  233,  21  Sup.  Ct.  Rep.  132;  Bailey 
V.  Baker  Ice  Mach.  Co.  239  U.  S.  268, 
272,  60  L.  ed.  276,  286,  36  Sup.  Ct.  Rep. 
50;  Booth  v.  Illinois,  184  U.  S.  425^  46 
L.  ed.  623,  22  Sup.  Ct.  Rep.  425 ;  Butch- 
ers* Union  S.  H.  &  L.  S.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  &  S.  H.  Co.  Ill  U. 
S.  746,  762,  28  L.  ed.  585,  688,  4  Sup. 
Ct.  Rep.  652;  W.  W.  Cargill  Co.  v.  Min- 
nesota, 180  U.  S.  452,  468,  45  L.  ed.  619, 
626,  21  Sup.  Ct.  Rep.  423;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  355, 
47  L.  ed.  492,  500,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Rep.  561;  Clark  Distilling 
Co.v.  Western  Maryland  R.  Co.  242  U. 
S.  311,  ante,  326,  L.R.A.1917B,  1218,  37 
Sup.  Ct.  Rep.  180;  Cohen  v.  Virginia,  6 
Wheat.  264,  399,  6  L.  ed.  257,  290;  Com. 
v.  Perry,  155  Mass.  117,  14  L.R.A.  325, 
31  Am.  6t.  Rep.  533,  28  N.  E.  1126; 
Crowley  v.  Cluristensen,  137  U.  S.  86,  90, 
34  L.  ed.  620,  623,  11  Sup.  Ct.  Rep.  13; 
Deatmore  v.  Hindley,  83  Wash.  326,  145 
Pac.  462;  Re  Donnellan,  49  Wash.  400, 
95  Pac.  1085;  Re  Ferguson,  80  Wash. 
102,  141  Pac.  322;  House  v.  Mayes,  219 
U.  S.  270,  281,  55  L.  ed.  213,  217,  31  Sup. 
Ct.  Rep.  234;  Lawton  v.  Steele,  152  U. 
S.  133,  137,  38  L.  ed.  385,  388,  14  Sup. 


tion,  2  L.R.A.  655;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son v.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  v.  Nortii  Carolina,  42  L.  ed.  U. 
S.  865. 

On  the  constitutionality  of  statutes  re- 
61  L.  ed. 


stricting  contracts  and  business,  general- 
ly— ^see  note  to  State  v.  Loomis,  21  L.R.A. 
789. 

On  the  constitutionality  of  statute  for- 
bidding taking  of  fee  for  securing  em- 
ployment for  another — see  note  to  State 
V.  Rossman,  L.R.A.1917B,  1280. 
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Ct.  Rep.  499;  Malette  v.  Spokane,  77 
Wasli.  205,  61  L.1{.A.(N.S.)  686,  137 
Pac.  496,  Ann.  Cas.  1915D,  22.j;  McKane 
V.  Durst  on,  133  U.  S.  684,  38  L.  ed.  867, 
14  Sup.  Ct.  Rep.  913;  Merrick  v.  lialsey 
&  Co.  242  U.  S.  r){}S,  ante,  498,  37  Sup. 
Ct.  Rep.  227;  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  ante,  685, 
37  Sup.  Ct.  Rep.  260;  New  York  C.  R. 
Co.  V.  White,  243  U.  S.  188,  ante,  667, 
L.R.A.1917D,  1,  37  Sup.  Ct.  Rep.  247; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Otis  v.  Parker.  187  U.  S.  606,i47  L. 
ed.  323,  23  Sup.  Ct.  Rep.  168;  Patter- 
son V.  The  Kudora,  190  U.  S.  169,  47  L. 
ed.  1002,  23  Sup.  Ct.  Rep.  821;  People 
ex  rel.  Tvroler  v.  AVarden,  157  N.  Y.  116, 
43  L.R.A.  264,  68  Am.  St.  Rep.  763,  51 
N.  E.  1006;  Phalen  v.  Virginia,  8  How. 
163,  12  L.  ed.  1030;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8 
Sup.  Ct.  Rep.  992,  1257;  Reetz  v.  Mich- 
igan, 188  U.  S.  505,  47  L.  ed.  563,  23 
Sup.  Ct.  Rep.  390;  Reinnian  v.  Little 
Rock,  237  U.  S.  171,  179,  59  L.  ed.  900, 
904,  35  Sup.  Ct.  Rep.  511;  Smith  v.  Spo- 
kane, 55  Wash.  220,  104  Pac.  249,  19 
Ann.  Cas.  1220;  Spokane  v.  Spokane  & 
I.  B.  R.  Co.  75  Wash.  651,  135  Pac.  636; 
State  V.  Rossman,  93  Wash.  530,  L.R.A. 
1917B,  1276,  161  Pac.  349;  State  Medical 
Examiners  v.  Jordan,  92  Wash.  234,  158 
Pac.  982;  State  Medical  Examiners  v. 
Macy,  92  Wash.  614,  159  Pac.  601 ;  State 
ex  rel.  Washington  Pav.  Co.  v.  Clausen, 
90  Wash.  450,  L.R.A.1917A,  436.  156 
Pac.  554:  Tncoma  v.  Boulolle,  61  Wash. 
445,  112  Pac.  661 ;  Rast  v.  Van  Deman  & 
L.  Co.  240  U.  S.  342,  364,  60  L.  ed.  ()79, 
689,  L.R.A.1917A,  421,  36  Sup.  Ct.  Rep. 
370,  Ann  Cas.  1917B,  455;  Truax  v. 
Raich,  239  U.  S.  33,  60  L.  ed.  131,  L.R.A. 
1916D,  545,  36  Sup.  Ct.  Rep.  f,  Ann. 
Cas.  1917B,  283;  Wilson  v.  New,  243 
U.  S.  332,  ante,  765,  37  Sup.  Ct.  Rep. 
298. 

The  initiative  measure  and  the  order  or 
decree  sustaining  it  forbid  the  liberty  of 
contract,  deprive  appellants  of  property 
without  due  process  of  law,  infringe  their 
privileges  and  immunities  and  (liose  of 
the  so-called  workers,  and  deprive  ap- 
pellants of  the  equal  protection  of  the 
law,  in  violation  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

Adair  v.  United  States,  208  U.  S.  161, 
52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  AUgeyer  v.  Louisiana,  165 
U.  S.  578,  579,  41  L.  ed.  832,  17  Sup.  Ct. 
Rep.  427;  Re  Aubrey,  36  Wash.  308,  104 
Am.  St.  Rep.  952,  78  Pac.  900,  1  Ann 
Cas.  1/27;  Bailey  v.  Alabama,  219  U.  S. 
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219,  55  L.  ed.  191,  31  Sup.  Ct.  Rep.  145; 
Butci.ers'  Union  S.  H.  &  L.  S.  L.  Co.  v. 
CrcMcent  (^tv  L.  S.  U  &  S.  11.  Co.  Ill 
U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep. 
652;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431;  Coppage  v.  Kansas,  236  U.  S. 
1,  59  L.  ed.  441,  L.R.A.1915A,  960,  35 
Sup.  Ct.  Rep.  240;  Dent  v.  West  Vir- 
ginia,  129  U.  S.  114,  121,  32  L.  ed.  623, 
625,  9  Sup.  Ct.  Rep.  231;  Ex  parte 
Dickey,  144  Cal.  234,  66  L.R.A.  928,  103 
Am.  St.  Rep.  82,  77  Pac.  924,  1  Ann. 
Cas.  428;  Henderson  v.  New  York  (Hen- 
dei-son  v.  Wickham)  92  U.  S.  269,  23  L. 
ed.  543;  Holden  v.  Hardv,  169  U.  S. 
366,  391,  42  L.  ed.  780,  790,  18 
Sup.  Ct.  R«p.  383;  Jones  v.  Leslie,  61 
Wash.  107,  42  L.R.A. (N.S.)  893,  112 
Pac.  81,  Ann.  Cas.  1912B,  1158;  Lochner 
V.  New  York,  198  U.  S.  46,  49  L.  ed. 
937,  25  Sup.  Ct.  Rep.  639,  3  Ann.  Cas. 
1133;  Re  O'Neill,  41  Wash.  174,  3 
L.R.A.(N.S.)  558,  83  Pac.  104,  6  Ann. 
Cas.  869;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992,  1267;  Smith  v.  Texas,  233 
U.  S.  630,  58  L.  ed.  1129,  L.R.A.1915D, 
677,  34  Sup.  Ct.  Rep.  681,  Ann.  Cas. 
1916D,  420;  State  ex  rel.  Richey  v. 
Smith,  42  Wash.  247,  5  L.R.A. (N.S.) 
674,  114  Am.  St.  Rep.  114,  84  Pac.  851, 
7  Ann.  Cas.  577;  State  ex  rel.  Mackin- 
tosh V.  Rossman,  53  Wash.  1,  21  L.R.A. 
(N.S.)  821,  101  Pac.  357,  17  Ann.  Cas. 
625;  Truax  v.  Raich,  239  U.  S.  33,  60 
L.  ed.  131,  L.R.A.1916D,  545,  36  Sup. 
Ct.  Rep.  7,  Ann.  Cas.  1917B,  283;  Wil- 
liams V.  Fears,  179  U.  S.  270,  274,  46 
L.  ed.  186,  188,  21  Sup.  Ct.  Rep.  128. 

Considered  as  a  regulation  the  initia- 
tive measure  is  unreasonable,  unneces- 
sary, arbitrary,  and  oppressive,  and  an 
unjust  discrimination,  in  violation  of  the 
14th  Amendment  to  the  Federal  Consti- 
tution. 

Brazee  v.  Michigan,  241  U.  S.  340,  60 
L.  ed.  1034,  36  Sup.  Ct.  Rep.  561;  W. 
W.  Cargill  Co.  v.  Minnesota,  180  U.  S. 
452,  46  L.  ed.  619,  21  Sup.  Ct.  Rep.  423; 
Chesapeake  &  P.  Teleph.  Co.  v.  Man- 
ning, 186  U.  S.  238,  246,  46  L.  ed.  1144, 
1147,  22  Sup.  Ct.  Rep.  881;  Ex  parte 
Dickev,  144  Cal.  234,  66  L.H.A.  928,  lO.J 
Am.  St.  Rep.  82,  77  Pac.  924,  1  Ann. 
Cas.  428;  Dobbins  v.  Los  Angeles,  195 
U.  S.  223,  236,  49  L.  ed.  169,  176,  25 
Sup.  Ct.  Rep.  18;  German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.lfil5C,  1189,  34  Sup.  Ct. 
Rep.  612;  Guillotte  v.  New  Orleans,  12 
La.  Ann.  432;  Holden  v.  Hardy,  169  U. 
S.  366,  391.  42  L.  tnl.  780,  790,  18  Sup. 
Ct.  li*c,).  :;b3;  llornev  v.  Nixon,  213  Pa. 
20,   1   L.R.A.(N.S.)    1184,   110   Am.   St. 

244   V,  S. 
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I{ep.  520,  61  Atl.  1088,  5  Ann.  Cas.  349, 
II;  Am.  Ncflr.  Rep.  496;  House  v.  Mayes, 
21!)  U.  S.  270,  281,  55  L.  ed.  213,  217, 
31  Sup.  Ct.  Rep.  234;  Lawton  v.  Steele, 
152  U.  S.  133,  137,  38  L.  ed.  386,  388,  14 
Sup.  Ct.  Rep.  400;  Loolmcr  v.  New 
York,  ir-8  U.  S.  45,  49  L.  od.  937,  26 
Sup.  Ct.  Rep.  .530,  3  Ann.  Cas.  1133; 
Low  V.  Rees  Printinj?  Co.  41  Neb.  127, 
24  L.R.A.  702,  43  Am.  St.  Rep.  670, 
59  N.  W.  362;  Re  Opinions  of  Justices, 
16:J  Mass.  589,  28  L.R.A.  344,  40  N.  E. 
713;  People  v.  Steele,  231  111.  340,  14 
LR.A.(N.S.)  361,  121  Am.  St.  Rep.  321, 
83  N.  K.  236;  Ex  parte  Quarg,  149  Cal. 
70,  6  L.R.A.(N.S.)  183, 117  Am.  St.  Rep. 
115,  84  Pac.  766,  9  Ann.  Cas.  747; 
S(limiding:er  v.  Chicago,  226  U.  S.  578, 
57  L.  ed.  364,  33  Sup.  Ct.  Rep.  182, 
Ann.  Cas.  1914B,  284;  Smith  v.  Texas, 
233  U.  S.  630,  58  L.  ed.  1129,  L.R.A. 
1915D,  677,  34  Sup.  Ct.  Rep.  681,  Ann. 
Cas.  1915D,  420;  Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  417,  64  L.  ed. 
536,  641,  30  Sup.  Ct.  Rep.  287,  17  Ann. 
Cas.  1247;  State  ex  rel.  Star  Pub.  Co. 
V.  Associated  Press,  169  Mo.  410,  61 
L.R.A.  161,  81  Am.  St.  Rep.  368,  60  S. 
W.  91;  State  v.  McCool,  83  Kan.  428, 
111  Pac.  477;  State  v.  Redmon,  134  Wis. 
89,  14  L.R.A.(N.S.)  229,  126  Am.  St. 
Rep.  1003,  114  N.  W.  137,  15  Ann.  Cas. 
408;  State  v.  Fire  Creek  Coal  &  Coke 
Co.  33  W.  Va.  188,  6  L.R.A.  369,  26 
Am.  St.  Rep.  891, 10  S.  E.  288;  Williams 
V.  Fears,  i79  U.  S.  270,  274,  45  L.  cd. 
186,  188,  21  Sup.  Ct.  Rep.  128. 

Mr.  L.  L.  Thompson  argued  the  cause, 
and,  with  Mr.  W.  V.  Tanner,  Attorney 
General  of  Wa.shington,  filed  a  brief  for 
appellees : 

This  statute  does  not  prohibit  the  busi- 
ness of  operating  an  employment  agency. 

State  V.  Rossman,  93  Wash.  530, 
L.R.A.1917B,  1276,  161  Pac.  340. 

The  police  power  of  the  state  extends 
not  only  to  measures  designed  to  pro- 
mote the  public  peace,  health,  morals, 
and  safety,  but  also  to  those  intended  to 
promote  the  general  welfare  and  pros- 
perity. 

Munn  V.   Illinois,  04  U.  S.  ll.i,  124, 

24  L.  od.  77,  83;  Crowley  v.  Christ enson, 

137  U.  S.  86,  89,  34  L.  ed.  620,  621,  11 

Sup.    Ct.   Rep.   13;    Camfield   v.   T'nited 

States,   167   U.   S.  518,  524,  42  L.  ed. 

260,  262,  17  Sup.  Ct.  Rep.  864;  Chicago, 

B.  &  Q.   R.   Co.  V.   Illinois,  200  U.   S. 

561,  692,  60  L.  ed.  596,  609,  26  Sup.  Ct. 

Rep.  341,  4  Ann.  Cas.  1175;  Karasek  v. 

Peier,  22  Wash.  426,  50  L.R.A.  345,  61 

Pac.  .13;  State  v.  Mountain  Timber  Co. 
61   I.,  cd. 


75  Wash.  581,  L.R.A.1917D,  10,  135  Pac. 
645,  4  N.  C.  C.  A.  811. 

In  determining  whether  or  not  a  par- 
ticular act  does  in  fact  have  a  tendency 
to  promote  the  general  welfare  and  pros- 
perity the  court  does  not  act  upon  evi- 
dence, but  rather  upon  what  may  be 
termed  the  rule  of  reasonable  conjecture ; 
that  is  to  say,  if  the  court  can  conclude 
that  a  state  of  facts  might  possibly  ex- 
ist which  would  justify  the  statute  un- 
der consideration,  then  the  correlative 
presumption  follows  that  those  facts  do 
exist,  and  the  court  is  bound  to  sustain 
the  statute. 

Munn  V.  Illinois,  94  U.  S.  113,  132,  24 
L.  ed.  77,  86;  Antoni  v.  Greenhow,  107 
U.  S.  769,  775,  27  L.  ed.  468,  471,  2  Sup. 
Ct.  Rep.  91;  Austin  v.  Tennessee,  170 
U.  8.  343,  361,  363,  46  L.  ed.  224,  2:53. 
234,  21  Sup.  Ct.  Rep.  132;  Otis  v.  Par- 
ker, 187  U.  S.  606,  609,  47  L.  ed.  323, 
327,  23  Sup.  Ct.  Rep.  168;  Atkin  v.  Kan- 
sas, 191  U.  S.  207,  222,  48  L.  ed.  148, 
157,  24  Sup.  Ct.  Rep.  124;  Missouri,  K. 
&  T.  R.  Co.  V.  May,  104  U.  S.  267,  269, 
48  L.  ed.  971,  972.  24  Sup.  Ct.  Rep. 
638;  Bacon  v.  Walker,  204  U.  S.  311, 
317,  51  L.  ed.  499,  .302,  27  Sup.  Ct.  Rep. 
280;  Ozan  Lumber  Co.  v.  Union  Count  v 
Nat.  Bank,  207  U.  S.  251,  255,  257,  52 
L.  ed.  19.V197,  28  Sup.  Ct.  Rep.  89; 
McLean  v.  Arkansas,  211  U.  S.  539,  .548, 
551,  63  L.  ed.  316,  320,  321,  29  Sup.  (^t. 
Rep.  206;  AVelch  v.  Swasey,  214  U.  S. 
91,  107,  53  L.  ed.  923,  930,  29  Sup.  ('!. 
Rep.  567;  Southwestern  Oil  Co.  v.  Tex- 
as, 217  U.  S.  114,  126,  54  L.  ed.  688. 
694,  30  Sup.  Ct.  Rep.  496;  Watson  v. 
Maryland,  218  U.  S.  174,  179,  .54  L.  ed. 
988,  990,  30  Sup.  Ct.  Rep.  644;  Linds- 
ley  v.  Natural  Carbonic  (^as  Co.  220  V. 
S.  61,  78,  55  L.  ed.  369,  377,  31  Sup.  Ct. 
Rep.  337,  Ann.  Cas.  191 2C,  160;  Har^ 
rett  V.  Indiana,  220  U.  S.  26,  57  L.  ed, 
1050,  33  Sup.  Ct.  Rep.  602;  Tanner  v. 
Little,  240  U.  S.  369,  60  L.  ed.  691,  36 
Sup.  Ct.  Rep.  379. 

There  are  certain  controlling  factorn 
which  guide  the  court  in  its  determina- 
tion. The  first  factor  is  that  the  legis- 
lative power,  whether  it  be  the  le<;isln- 
turo  or  the  people  themselves,  actintr 
through  the  initiative,  having  a  more  in- 
timate knowle<lge  of  local  needs,  u.Hagcs. 
and  conditions  than  has  the  court,  is,  in 
the  original  instance,  the  judge  of  the 
necessity  for  the  enactment,  and  although 
the  court  may  differ  with  the  legislative 
power  a.s  to  the  wisdom,  policy,  or  ex- 
pediency of  legislation,  it  will  not  inter- 
fere unless  the  legislative  action  be  pal- 
pably arbitrary  and  unreasonable. 

Otis  v.  Parker,  187  U.  S.  606,  609,  47 
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L,  ed.  323,  327,  23  Sup.  Ct.  Rep.  168; 
Atkin  V.  Kansas,  191  U.  S.  207,  223, 
48  L.  ed.  148,  158,  24  Sup.  Ct.  Rep. 
124;  Missouri,  K.  &  T.  R.  Co.  v.  Mav, 
194  U.  S.  267,  269,  48  L.  ed.  971,  972,  24 
Sup.  Ct.  Rep.  638;  Jacobson  v.  Massa- 
chusette,  197  U.  S.  11,  49  L.  ed.  643, 
25  Sup.  Ct.  Rep.  291,  3  Ann.  Cas.  520; 
McLean  v.  Arkansas,  211  U.  S.  539,  53 
L.  ed.  315,  29  Sup.  Ct.  Rep.  206 ;  Schmid- 
inger  v.  Chicago,  226  U.  S.  578,  57  L. 
ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B,  284;  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  293, 
42  L.  ed.  1037,  1042,  18  Sup.  Ct.  Rep. 
594;  Quong  Wing  v.  Kirkendall,  223  U. 
S.  59,  62,  56  L.  ed.  350,  351,  32  Sup.  Ct. 
Rep.  192;  Metropolis  Theatre  Co.  v.  Chi- 
cago, 228  U.  S.  61,  57  L.  ed.  730,  33 
Sup.  Ct.  Rep.  441;  Patsone  v.  Pennsyl- 
vania, 232  U.  S.  138,  144,  68  L.  ed.  530, 
543,  34  Sup.  Ct.  Rep.  281. 

Qreat  weight  will  be  given  by  the  court 
to  preponderant  public  opinion  in  deter- 
mining whether  or  not  any  necessity  ex- 
ists for  the  legislation  under  consider* 
ation. 

Plessy  V.  Ferguson,  163  U.  S.  537,  550, 

41  L.  ed.  256,  260,  16  Sup.  Ct.  Rep. 
1138;  Fallbrook  Irrig.  Dist.  v.  Brad- 
ley, 164  U.  S.  112,  160,  41  L.  ed.  369, 
389,  17  Sup.  Ct.  Rep.  56;  Otis  v.  Par- 
ker, 187  U.  S.  606,  609,  47  L.  ed.  323, 
327,  23  Sup.  Ct.  Eep.  168 ;  Atkin  v.  Kan- 
sas, 191  U.  S.  207,  222,  48  L.  ed.  148, 
157,  24  Sup.  Ct.  Rep.  124;  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  34,  50  L. 
ed.  643,  652,  25  Sup.  Ct.  Rep.  358,  3 
Ann.  Cas.  765;  Halter  v.  Nebraska,  205 
U.  S.  34,  39,  51  L.  ed.  696,  700,  27  Sup. 
Ct.  Rep.  419,  10  Ann.  Cas.  525;  Mailer 
V.  Oregon,  208  U.  8.  412,  420,  52  L.  ed. 
551,  555,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  65  L.  ed.  112,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487;  Purity  Extract  &  Tonic 
Co.  V.  Lynch,  226  U.  S.  192,  204,  57  L. 
ed.  184,  188,  33  Sup.  Ct.  Rep.  44;  Cen- 
tral Lumber  Co.  v.  South  Dakota,  226 
U.  S.  157,  160,  57  L.  ed.  164,  169,  33 
Sup.  Ct.  Rep.  66;  Tanner  v.  Little,  240 
U.  S.  369,  385,  60  L.  ed.  691,  702,  36 
Sup.  Ct.  Rep.  379. 

The  law  is  a  progressive  science  and 
will  adapt  itself  to  new  conditions  as  they 
may  arise. 

Holden  v.  Hardy,  169  U.  S.  366,  387, 

42  L.  ed.  780,  789,  18  Sup.  Ct.  Rep. 
383;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  238,  49  L.  ed.  169,  176,  25  Sup. 
Ct  Rep.  18;  Merrick  v.  Halsey  &  Co. 
242  U.  S.  568,  ante,  498,  37  Sup.  Ct. 
Rep.  227. 
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The  courts  have  quite  generally  recog- 
nized the  self-evident  fact  that  persons 
deficient  in  education,  and  who  are  com- 
pelled to  depend  upon  their  daily  or 
monthly  waj^es  for  the  support  of  them- 
selves and  families,  are,  by  virtue  of  their 
necessities,  easy  xictims  of  fraud  and  ex- 
tortion, and  hence  proper  subjects  for 
legislative  protection.  These  statutes 
have  taken  a  wide  range,  but  the  primary 
purpose,  viz.,  the  protection  of  the  in- 
dividual from  his  own  weaknesses  and 
from  impositions  against  which  he  can- 
not protect  himself,  runs  through  them 
aU. 

Patterson  v.  The  Eudora,  190  U.  S. 
169,  47  L.  ed.  1002,  23  Sup.  Ct.  Rep. 
821;  Knoxville  Iron  Co.  v.  Harbison, 
183  U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct. 
Rep.  1;  Keokee  Consol.  Coke  Co.  v.  Tay- 
lor, 234  U.  S.  224,  58  L.  ed.  1288,  34 
Sup.  Ct.  Rep.  856;  Muller  v.  Orei»on, 
208  U.  S.  412,  52  L.  ed.  551,  28  Sup. 
Ct  Rep.  324,  13  Ann.  Cas.  957;  Riley 
v.  Massachusetts,  232  U.  S.  671,  68  L. 
ed.  788,  34  Sup.  Ct.  Rep.  409;  Hawley 
V.  Walker,  232  U.  S.  718,  58  L.  ed.  813, 
34  Sup.  Ct.  Rep.  479;  Miller  v.  Wilson, 
236  U.  S.  373,  59  L.  ed.  628,  L.R.A. 
1915F,  829,  35  Sup.  Ct.  Rep.  342 ;  Boslev 
V.  McLaughlin,  236  U.  S.  385,  59  L.  ed. 
632,  35  Sup.  Ct.  Rep.  345;  McLean  v. 
Arkansas,  211  U.  S.  639,  53  L.  ed.  315, 
29  Sup.  Ct.  Rep.  206;  Rail  &  River  Coal 
Co.  V.  Yaple,  236  U.  S.  338,  50  L.  ed. 
007,  35  Sup.  Ct.  Rep.  359;  llolden  v. 
Hardy,  169  U.  S.-366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  Erie  R.  Co.  v.  Wil- 
liams, 233  U.  S.  685,  58  L.  ed.  1155,  51 
L.R.A.(N.S.)  1097,  34  Sup.  Ct.  Rep. 
761;  Mutual  Loan  Co.  v.  Mai  toll,  222  U. 
S.  225,  56  L.  ed.  175,  32  Sup.  Ct.  Rep. 
74,  Ann.  Cas.  1913B,  529;  Cliiea^o,  B. 
&  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549, 
65  L.  ed.  328,  31  Sup.  Ct.  Rep.  259; 
Brazee  v.  Michigan,  241  U.  S.  340.  GO  L. 
ed.  1034,  36  Sup.  Ct.  Rep.  561;  Lchon 
v.  Atlanta,  242  U.  S.  53,  ante,  143,  37 
Sup.  Ct.  Rep.  71;  Rast  v.  Van  Dcman  & 
L.  Co.  240  U.  S.  342-368,  60  L.  ed.  679- 
691,  L.R.A.1917A,  421,  36  Sup.  Ct.  Rep. 
370,  Ann.  Cas.  1917B,  455. 

The  employment  agency  business  as 
now  conducted  commonly  results  in 
fraud,  imposition,  and  extortion. 

People  V.  Brazee,  183  Mich.  259,  L.R.A. 
1916E,  1146,  149  N.  W.  1053,  241  U. 
S.  340,  60  L.  ed.  1034,  36  Sup.  Ct.  Rep. 
561;  Price  v.  People,  193  III.  114,  55 
L.R.A.  688,  86  Am.  St.  Rep.  .{06,  61  N. 
E.  844;  Williams  v.  Fears,  179  U.  S. 
270,  45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128 : 
People  ex  rel.  Armstrong  v.  Warden,  183 
N.  Y.  223,  2  L.R.A.(N.S.)    a'lQ,  76  N. 
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E.  U,  5  Ann.  Cas.  325;  Moore  v.  Minne- 
apolis, 43  Minn.  418,  45  N.  W.  719. 

If  a  bosineas  as  ordinarily  carried  on 
b  iwiw>i<»Al  to  the  public  welfare,  then 
that  bnsiness  may  be  prohibited,  and  this 
without  regard  to  whether  a  detriment 
arises  from  the  inherent  character  of  the 
business  or  from  the  general  practices 
commonly  followed  in  its  conduct 

Booth  v.  Illinois,  184  U.  S.  425,  46 
L.  ed.  623,  22  Sup.  Ct.  Rep.  425;  Otis 
▼.  Parker,  187  U.  S.  606,  47  L.  ed.  323, 
23  Sup.  Ct.  Rep.  168;  Schneider  y.  Tur- 
ner, 130  Bl.  28,  6  L.R.A.  164,  22  N.  E. 
497;  Powell  y.  Pennsylyania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct  Rep.  992, 
1257;  Noble  State  Bank  y.  Haskell,  219 
U.  8.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct  Bep.  186,  Ann.  Cas. 
1912A,  487;  State  ex  rel.  Goodsill  y. 
Woodmansee,  1  N.  D.  246,  11  L.R.A. 
420,  46  N.  W.  970;  Purity  Extract  & 
Tonie  Co.  y.  Lynch,  226  U.  S.  192,  57 
L.  ed.  184,  33  Sup.  Ct  Rep.  44;  Mer- 
riek  y.  Halsey  &  Co.  242  U.  S.  568,  ante, 
498,  37  Sup.  Ct.  Rep.  227;  Rast  y.  Van 
Deman  ft  L.  Co.  240  U.  S.  342,  60  L. 
ed.  679,  LJajLJ917A,  4^,  36  Sup.  Ct 
Rep.  370,  Ann.  Cas.  1917B,  455. 

This  act  is  not  diseriminatory. 

Magoun  y.  Illinois  Trust  ft  Say.  Bank, 
170  U.  S.  283-293,  42  L.  ed.  1037-1042, 
18  Sup.  Ct.  Rep.  594;  Quong  Wing  y. 
KirkendaU,  223  U.  S.  59-62,  56  L.  ed. 
350,  351,  32  Sup.  Ct  Rep.  192;  Mutual 
Loan  Co.  y.  Martell,  222  U.  S.  225,  56 
L.  ed.  175,  32  Sup.  Ct.  Rep.  74,  Ann. 
Cas.  1913B,  529;  Lindsley  y.  Natural 
Carbonic  Gas  Co.  220  U.  S.  61,  55  L.  ed. 
.369,  31  Sup.  Ct  Rep.  337,  Ann.  Cas. 
1912C,  160;  Barrett  y.  Indiana,  229  U. 
S.  26,  57  L.  ed.  1050,  33  Sup.  Ct  Rqp. 
692;  Jeffrey  Mfg.  Co.  y.  Blagg,  235  U.  S. 
571,  59  L.  ed.  364,  35  Sup.  Ct  Rep.  167, 
7  N.  C.  C.  A.  570;  Metropolis  Theatre 
Co.  y.  Chicago,  228  U.  S.  61,  57  L.  ed. 
730,  33  Sup.  Ct  Rep.  441;  Tanner  y. 
little,  240  U.  S.  369-382,  60  L.  ed. 
691-701,  36  Sup.  Ct.  Rep.  379;  Central 
Lumber  Co.  y.  South  Dakota,  226  U. 
S.  157,  67  L.  ed.  164,  33  Sup.  Ct 
Rep.  66;  Patsone  y.  Pennsylyania,  232 
U.  S.  138,  58  L.  ed.  539,  34  Sup.  Ct. 
Rep.  281;  Keokee  Consol.  Coke  Co.  y. 
Taylor,  234  U.  S.  224,  68  L.  ed.  1288, 
34  Sup.  Ct.  Rep.  856;  Williams  y. 
Pears,  179  U.  S.  270,  45  L.  ed.  186, 
21  Sup.  Ct  Rep.  128;  Miller  v.  Wilson, 
236  U.  S.  373,  59  L.  ed.  628,  L.R.A. 
1915P,  829,  35  Sup.  Ct  Rep.  342;  Carroll 
y  Greenwich  Ins.  Co.  199  U.  S.  401,  50 
L.  ed.  246,  26  Sup.  Ct  Rep.  66;  Inter- 
national Harvester  Co.  y.  Missouri,  234 
•  I  li.  ed. 


U.  S.  199,  58  L.  ed.  1276,  52  LHJL. 
(N.S.)  525,  34  Sup.  Ct.  Rep.  859. 

Tliis  act  does  not  impair  the  obliga- 
tion of  any  contract. 

Stone  y.  Mississippi,  101  U.  S.  814,  25 
L.  ed.  1079;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  356,  47  L.  ed.  501,  23 
Sup.  Ct  Rep.  321,  13  Am.  Crim.  Rep. 
561;  Douglas  v.  Kentucky,  168  U.  8. 
488,  42  L.  ed.  553, 18  Sup.  Ct  Rep.  199 ; 
Boston  Beer  Co.  y.  Massachusetts,  97  U. 
S.  25,  24  L.  ed.  989;  Northwestern  Fer- 
tilizing Co.  y.  Hyde  Park,  97  U.  S.  659, 
24  L.  ed.  1036. 

[5911  Mr.  Justiee  McSeynolds  de- 
liyered  the  opinion  of  the  court: 

Initiative  Measure  Number  8 — ^popu- 
larly known  as  "The  Employment  Agency 
LaV' — ^having  been  submitted  to  the  peo- 
ple of  Washin^n  at  the  general  election, 
received  a  majority  yote  and  was  there- 
after declared  a  law,  effective  December 
3,  1914,  aaprovided  by  the  state  Con- 
stitution. Wash.  Laws  1915,  chap.  L  It 
follows: 

''Be  it  enacted  by  the  people  of  the 
state  of  Washington: 

''Section  1.  The  welfare  of  the  state 
of  Washington  depends  on  the  welfare  of 
its  workers  and  demands  that  they  be 
protected  from  conditions  that  resdt  in 
their  being  liable  to  imposition  and  extor- 
tion. 

"The  state  of  Washington  therefore  ex- 
ercising herein  its  police  and  soyereigB 
power  declares  that  the  system  of  collect- 
ing fees  from  the  workers  for  furnishing 
tiiem  with  employment,  or  with  informa- 
tion leading  thereto,  results  frequentlpr 
in  their  becoming  the  victims  of  imposi- 
tion and  extortion  and  is  therefore  detri- 
mental to  the  welfare  of  the  state. 

"Section  2.  It  shall  be  unlawful  for 
any  employment  agent,  his  representa- 
tive, or  any  other  person  to  demand  or  re- 
ceive either  directiy  or  indirectiy  from  any 
person  seeking  employment,  or  from  any 
person  on  his  or  her  behalf,  any  remuner- 
ation or  fee  whatsoever  for  furnishing 
him  or  her  with  employment  or  with  in- 
formation leading  thereto. 

"Section  3.  For  each  and  every  viola- 
tion of  any  of  the  provisions  of  this  act 
the  penalty  shall  be  a  fine  or  [of]  not 
more  than  $100  and  imprisonment  for  not 
more  than  thirty  days." 

In  Huntworth  v.  Tanner,  87  Wash.  670, 
152  Pac.  523,  the  supreme  oourt  held 
school-teachers  were  not  "workers"  with- 
in the  quoted  measure,  and  that  it  did 
not  apply  to  one  conducting  an  agency 
patronized  only  by  such  teachers  [592] 
and  their  employers.     And  in  State  v. 
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Roflsman,  93  Wash.  530,  L.R.A.1917B, 
1276,  161  Pac  349,  the  same  court  de- 
clared it  did  not.  in  fact  prohibit  employ- 
ment agencies,  since  they  might  charge 
fees  against  persons  wishing  to  hire  labor- 
ers; that  it  was  a  valid  exercise  of  state 
power;  that  a  stenographer  and  book- 
keeper IS  a  ''worker;"  and  that  one  who 
chaiged  him  a  fee  for  famishing  infor- 
mation leading  to  employment  violated  the 
law. 

As  members  of  copartnerships  and  un- 
der municipal  licenses,  during  the  year 
1914  and  bd^ore,  appellants  were  carrying 
on  in  the  city  of  Spokane  well  established 
agendes  for  securing  employment  for 
patrons  who  paid  fees  therefor.  Novem- 
ber 25, 1914,  in  the  United  States  district 
court,  they  filed  their  original  bill  against 
W.  y.  Tanner,  attorney  general  of  the 
state,  and  Qeorge  H.  Crandall,  prosecut- 
ing attorney  for  Spokane  county,  asking 
that  Initiative  Measure  Number  8  be  de- 
clared void  because  in  conflict  wiUi  the 
14th  Amendment,  Federal  Constitution, 
and  that  the  defendants  be  perpetually 
enjoined  from  undertaking  to  enforce  it. 
On  the  same  day  they  presented  a  motion 
for  preliminary  injunction,  supported  by 
affidavits  which  were  subsequentiy  met  by 
countervailing  ones.  Appellees  thereafter 
entered  motions  to  dismiss  the  original 
bill  because  (1)  ''said  bill  of  complaint 
does  not  state  facts  sufficient  to  warrant 
this  court  in  granting  any  relief  to  the 
plaintiflb;  (2)  that  plaintiffs  have  a  plain, 
speedy,  and  adequate  remedy  at  law;  (3) 
this  court  has  no  jurisdiction  over  the 
persons  of  these  defendants  or  either  of 
them,  or  the  subject-matter  of  this  ac- 
tion.'' A  temporary  injunction  was  de- 
nied. The  motions  to  dismiss  were  sus- 
tained and  a  final  decree  to  that  effect  fol- 
lowed. 

Considering  the  doctrine  affirmed  in 
Truaz  v.  Raich,  239  U.  S.  33,  60  L.  ed. 
131,  L.R  Jl.1916D,  545,  36  Sup.  Ct  Rep. 
7,  and  cases  there  cited,  the  record  pre- 
sento  no  serious  question  in  respect  of  ju- 
risdiction. 

The  bill  alleges  'Hhat  the  employment 
business  consists  [593]  in  securing  place? 
for  persons  desiring  to  work,''  and  unless 
permitted  to  collect  fees  from  those  ask- 
ing assistance  to  such  end  the  business 
conducted  by  appellants  cannot  succeed 
and  must  be  abandoned.  We  think  this 
conclusion  is  obviously  true.  As  paid 
agents  their  duty  is  to  find  places  for  their 
prineipals.  To  act  in  behalf  of  those 
workers  is  another  and  different 


service^  although,  of  course,  the  same  in- 
dividual may  l^  engaged  in  both.  Appel- 
lants^ occupation  as  agent  for  workezs 
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I  cannot  exist  unless  the  latter  pay  for  what 
they  receive.  To  say  it  is  not  prohibited 
because  fees  may  be  collected  for  some- 
thing done  in  behalf  of  other  principals 
is  not  good  reasoning.  The  statute  is  one 
of  prohibition,  not  rqg^ulation.  "Tou  take 
my  house  when  you  do  take  the  prop  that 
doth  sustain  my  house;  you  take  my  life 
when  you  do  take  the  means  whereby  I 
live." 

We  have  held  employment  agencies  are 
subject  to  police  regulation  and  contioL 
^'The  general  nature  of  the  business  is 
such  that,  unless  regulated,  many  persons 
ma^  be  exposed  to  misfortunes  against 
which  the  legislature  can  properly  protect 
them.''  Brazec  v.  Michigan,  241  U.  S. 
340,  343,  60  L.  ed.  1034,  1036,  36  Sup. 
Ct  Rep.  561.  But  we  think  it  plain  that 
there  is  nothing  inherently  immoral  or 
dangerous  to  public  welfare  in  acting  as 
paid  representative  of  another  to  find  a 
position  in  which  he  can  earn  an  honest 
living.  On  the  contrary,  such  service  is 
useful,  commendable,  and  in  great  d^ 
mand.  In  Spokane  v.  Macho,  51  Wash. 
322,  324,  21  L.R.A.(N.S.)  263,  130  Am. 
St.  Rep.  1100,  98  Pac  755,  the  supreme 
court  of  Washington  said:  "It  cannot  be 
denied  that  the  business  of  the  employ- 
ment agent  is  a  legitimate  business;  as 
much  so  as  is  that  of  the  banker,  broker, 
or  merchant;  and  under  the  methods  pre- 
vailing in  the  modem  business  world  il 
may  be  said  to  be  a  necessary  adjunct  in 
the  prosecution  of  business  enterprises.'' 
Concerning  the  same  subject.  Ex  parte 
Dickey,  144  Cal.  234,  236,  66  L.Rji.  928, 
103  Am.  St.  Rep.  82,  77  Pac  924, 1  Ann. 
Cas.  428,  the  supreme  court  of  California 
said:  "The  busmess  in  which  this  defend- 
ant is  engaged  is  not  only  innocent  and 
[5M]  innocuous,  but  is  highly  beneficial, 
as  tending  the  more  quickly  to  secure 
labor  for  the  unemployed.  There  is  noth- 
ing in  the  nature  of  the  business,  there- 
fore, that  in  any  way  threatens  or  endan- 
gers the  public  healUi,  safety,  or  morals.'' 
And  this  conclusion  is  fortified  by  the  ac- 
tion of  many  states  in  establishing  free 
emplo3rment  agencies  charged  wiUi  the 
du^  to  find  occupation  for  workers. 

It  is  alleged :  "That  plaintiffs  have  fur- 
nished positions  for  approximately  ninety 
thousand  persons  during  the  last  year, 
and  have  received  applications  for  em- 
ployment from  at  least  two  hundred 
thousand  laborers,  for  whom  they  have 
been  unable  to  furnish  employment 
.  .  .  That  each  agencies  hiaye  been 
established  and  conducted  for  so  long  a 
time  that  they  are  now  one  of  the  neces- 
sary means  whereby  persons  seeking  em- 
ployment arc  able  to  secure  the  same." 
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A  suggestion  in  behalf  of  the  state, 
that  while  a  pursuit  of  this  kind  "may 
be  beneficial  to  some  particular  indi- 
viduals or  in  specific  cases,  econom- 
ically it  is  certainly  nonuseful,  if  not 
vicious,  because  it  compels  the  needy  and 
unfortunate  to  pay  for  that  which  they 
are  entitled  to  without  fee  or  price,  that 
is,  the  right  to  work,"  while  possibly  in- 
dicative of  the  purpose  held  by  those  who 
originated  the  legislation,  in  reason,  gives 
it  no  support. 

Because  abuses  may,  and  probably  do, 
grow  up  in  connection  with  this  business, 
is  adequate  reason  for  hedging  it  about 
by  proper  regulations.  But  this  is  not 
enough  to  justify  destruction  of  one's 
right  to  follow  a  distinctly  useful  calling 
in  an  upright  way.  Certainly  there  is  no 
profession,  possibly  no  buisness,  which 
does  not  offer  peculiar  opportunities  for 
reprehensible  practices;  and  as  to  every 
one  of  them,  no  doubt,  some  can  be  found 
quite  ready  earnestly  to  maintain  that 
its  suppression  would  be  in  the  public  in- 
terest. Skilfully  directed  agitation  might 
also  bring  about  apparent  condemnation 
of  any  one  of  them  by  the  public.  Hap- 
pily for  all,  the  [595 J  fundamental  guar- 
anties of  the  Constitution  cannot  be  free- 
ly submerged  if  and  whenever  some  os- 
tensible justification  is  advanced  and  the 
police  power  invoked. 

The  general  principles  by  which  the  va- 
lidity of  the  challenged  measure  must  be 
determined  have  been  expressed  many 
times  in  our  former  opinions.  It  will  suf- 
fice to  quote  from  a  few. 

In  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  589,  41  L.  ed.  832,  835,  17  Sup.  Ct. 
Rep.  427,  we  held  invalid  a  statute  of 
Louisiana  which  undertook  to  prohibit  a 
citizen  from  contracting  outside  the  state 
for  insurance  on  his  property  lying  there- 
in because  it  violated  the  liberty  guaran- 
teed to  him  by  the  14th  Amendment.  'The 
liberty  mentioned  in  that  Amendment 
means  not  only  the  right  of  the  citizen  to 
be  free  from  the  mere  physical  restraint 
of  his  person,  as  by  incarceration,  but 
the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment 
of  all  his  faculties;  to  be  free  to  use  them 
in  all  lawful  ways ;  to  live  and  work  where 
he  will ;  to  earn  his  livelihood  by  any  law- 
ful calling;  to  pursue  any  livelihood  or 
avocation,  and  for  that  purpose  to  enter 
into  all  contracts  which  may  be  proper, 
necessary,  and  essential  to  his  carrying 
out  to  a  successful  conclusion  the  pur- 
poses above  mentioned." 

"If,  looking  at  all  the  circumstancesr 
that  attend,  or  which  may  ordinarily  at- 
tend, the  pursuit  of  a  particular  calling, 
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the  state  thinks  that  certain  admitted  evils 
cannot  be  successfully  reached  unlcs?s  that 
calling  be  actually  prohibited,  the  courts 
cannot  interfere,  unless,  looking  through 
mere  forms  and  at  the  sub.stance  of  the 
matter,  they  can  say  that  the  statute  en- 
acted professedly  to  protect  the  public 
morals  has  no  real  or  substantial  relation 
to  that  object,  but  is  a  clear,  unmistak- 
able infringement  of  rights  secured  by  the 
fundamental  law."  Booth  v.  Illinois,  184 
U.  S.  425,  429,  46  L.  ed.  623,  626,  22  Sup. 
Ct.  Rep.  425. 

"It  is  also  true  that  the  police  power 
of  the  state  is  not  unlimited,  and  is  sub- 
ject to  judicial  review,  and  when  [596] 
exerted  in  an  arbitrary  or  oppressive  man- 
ner such  laws  may  be  annulled  as  viola- 
tive of  rights  protected  by  the  Constitu- 
tion. While  the  courts  can  set  aside  leg- 
islative enactments  tipon  this  ground,  the 
principles  upon  which  such  interference  is 
warranted  are  as  well  settled  as  is  the 
right  of  judicial  interference  itself.  The 
legislature,  being  familiar  with  local  con- 
ditions, is,  pi-imarily,  the  judge  of  the 
necessity  of  such  enactments.  The  mere 
fact  that  a  court  may  differ  with  the 
legislature  in  its  views  of  public  policy, 
or  tliat  judges  may  hold  views  inconsist- 
ent with  the  propriety  of  the  legislation 
in  question,  affords  no  ground  for  ju- 
dicial interference,  unless  the  act  in  ques- 
tion is  unmistakably  and  palpably  in  ex- 
cess of  legislative  power.  ...  If 
there  existed  a  condition  of  affairs  con- 
cerning which  the  legislature  of  the  state, 
exercising  its  conceded  right  to  enact  laws 
for  tlie  protection  of  the  health,  safety, 
or  welfare  of  the  people,  might  pass  the 
law,  it  must  be  sustained;  if  such  action 
was  arbitrary  interference  with  the  right 
to  contract  or  c^rry  on  business,  and  hav- 
ing no  just  relation  to  the  protection  of 
the  public  within  the  scope  of  legislative 
power,  the  act  must  fail."  McLean  v. 
Arkansas,  211  U.  S.  539,  547,  548,  53  L. 
ed.  315,  319,  320,  29  Sup.  Ct.  Rep.  206. 

"The  14th  Amendment  protects  the 
eitizens  in  his  right  to  engage  in  any 
lawful  business,  but  it  does  not  prevent 
legislation  intended  to  regulate  useful 
occupations  which,  because  of  their  na- 
ture or  location  may  prove  injurious  or 
offensive  to  the  public.  Neither  does  it 
prevent  a  municipality  from  prohibiting 
any  business  which  is  inherently  vicious 
and  harmful.  But,  between  the  useful 
business  which  may  be  regulated  and  the 
vicious  business  which  can  be  prohibited 
lie  many  nonuseful  occupations  which 
may,  or  may  not  be  harmful  to  the  pub- 
lic, according  to  local  conditions,  or  the 

manner  in   which   they   are   conducted." 
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Murphy  v.  California,  225  U.  S.  623,  628, 
56  L.  ed.  1229,  1232,  41  L.R.A.(N.S.) 
153,  32  Sup.  Ct.  Rep.  697. 

We  are  of  opinion  that  Initiative  Meas- 
ure Number  8,  as  [597]  constructed  by 
the  supreme  court  of  Washington,  is  ar- 
bitrary and  oppressive,  and  that  it  un- 
duly restricts  the  liberty  of  appellants, 
guaranteed  by  the  14th  Amendment,  to 
engage  in  a  useful  business.  It  may  not 
therefore  be  enforced  against  them. 

The  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with 
this  opinion. 

Reversed. 

Mr.  Justice  McEenna  dissents  upon 
the  ground  that,  under  the  decisions  of 
this  court, — some  of  them  so  late  as  to 
require  no  citation  or  review, — the  law 
in  question  is  a  valid  exercise  of  the 
police  power  of  the  state,  directed  against 
a  demonstrated  evil. 

Mr.  Justice  Brandeifl,  dissenting: 
To  declare  the  statute  of  a  state,  en- 
acted in  the  exercise  of  the  police  power 
invalid  under  the  14th  Amendment,  is  a 
matter  of  such  seriousness  that  I  state 
the  reasons  for  my  dissent  from  the  opin- 
ion of  the  court. 

The  statute  of  the  state  of  Washington, 
commonly  known  as  the  ''Abolishing  Em- 
ployment Offices  Measure,"  was  proposed 

i"An  Act  to  Prohibit  the  Collection  of 
Fees  for  the  Securing  of  Employment,  or 
Furnishing  Information  Leading  Thereto, 
and  Fixing  a  Penalty  for  Violation  There- 
of. 

''Be  it  enacted  by  the  people  of  the  state 
of  Washington: 

"Section  1.  The  welfare  of  the  state  of 
Washington  depends  on  the  welfare  of  its 
workers  and  demands  that  they  be  pro- 
tected from  conditions  that  result  in  their 
being  liable  to  imposition  and  extortion. 

"The  state  of  Washington  therefore  exer- 
cising herein  police  and  sovereign  power 
declares  that  tne  system  of  collecting  fees 
from  the  workers  for  furnishing  them  with 
omploymcnt,  or  with  information  leading 
thereto,  results  frequently  in  their  becom- 
ing the  victims  of  imposition  and  extortion 
and  is  therefore  detrimental  to  the  welfare 
of  the  state. 

"Section  2.  It  shall  be  unlawful  for  any 
employment  agent,  his  representative,  or 
any  other  person  to  demand  or  receive 
either  directly  or  indirectly  from  any  per- 
son seeking  employment,  or  from  any  per- 
son in  his  or  her  behalf,  any  remuneration 
or  fee  wliatsocver  for  furnishing  him  or 
her  with  employment  or  with  information 
leading   thereto. 

"Sect  '  3.  For  each  and  every  viola- 
tion of  ajiy  of  the  provisions  of  this  act  the 
1344 


by  Initiative  Petition  No.  8,  filed  July  3, 
1914,  and  was  adopted  November  3, 1914, 
at  the  general  election;  162,054  votes  be- 
ing cast  for  the  measure  and  144,544 
against  it.  In  terms  the  act  merely 
prohibits  the  taking  of  fees,  from  those 
seeking   employment.* 

[508]  Plaintiffs,  who  are  proprietors 
of  private  employment  agencies  in  the 
city  of  Spokane,  assert  that  this  statute, 
if  enforced,  would  compel  them  to  dis- 
continue business  and  would  thus,  in  vio- 
lation of  the  14th  Amendment,  deprive 
them  of  their  liberty  and  property  with- 
out due  process  of  law.  The  act  leaves 
the  plaintiffs  free  to  collect  fees  from 
employers;  and  it  appears  that  private 
employment  offices  thus  restricted  are 
still  carrying  on  business.'  But  even  if 
it  should  prove,  as  plaintiffs  allege,  that 
their  business  could  not  live  without  col- 
lecting fees  [599]  from  employees,  that 
fact  would  not  necessarily  render  the  act 
invalid.  Private  employment  agencies 
are  a  business  properly  subject  to  police 
regulation  and  control.  Brazee  v.  Michi- 
gan, 241  U.  S,  340,  60  L.  ed.  1034,  36 
Sup.  Ct.  Rep.  561.  And  this  court  has 
made  it  clear  that  a  statute  enacted  to 
promote  health,  safety,  morals,  or  the 
public  welfare  may  be  valid,  although  it 
will  compel  discontinuance  of  existing 
businesses  in  whole  or  in  part.  Statutes 
prohibiting  the  manufacture  and  sale  of 
liquor  present  the  most  familiar  example 

penalty  shall  be  a  fine  or  [of]  not  more 
than  ^100  and  impriBODment  for  not  more 
than  thirty  days.** 

The  supreme  court  of  Washington  has 
twice  passed  upon  the  scope  of  the  act; 
holding  in  Huntworth  v.  Tanner,  87  Wash. 
670,  152  Pac.  523,  that  it  is  not  applicable 
to  teachers,  and  in  State  v.  Kossman,  93 
Wash.  530,  L.R  A.1917B,  1276,  161  Pac.  349. 
that  it  is  applicable  to  stenographers  and 
bookket'pera. 

S  See  Report  of  the  State  of  Washington 
Bureau  of  Labor  (1916,  1916),  pp.  120, 
121. 

"The  free  agencies,  we  are  pleased  to 
be  able  to  say,  are  growing  in  popularity, 
and  while  they  do  not  advertise  their  huM- 
neas  with  the  same  thrift  that  the  o(1ut 
fellows  did,  they  are  coming  into  general 
service.  There  are  three  services  of  thift 
kind;  The  private  agency  that  receives  all 
compensation  from  employers,  cither  hy  the 
month,  year,  or  per  the  service  rendered; 
the  Federal  agency,  and  the  municipal 
agency;  these  latter  two  have  offices  in  the 
larger  places  and  are  doing  good  work  and 
the  service  is  free  to  botii  employee  and 
the  employer.  In  the  smaller  cities  and 
towns  the  Federal  is  the  prevailing  agency 
and  the  postmaster  of  the  place  is  usually 
the  local  representative." 
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of  such  a  prohibition.  But  where,  as 
here,  no  question  of  interstate  commerce 
is  involved,  this  court  has  sustained  also 
statutes  or  municipal  ordinances  which 
compelled  discontinuance  of  such  business 
as  (a)  of  manufacturing  and  selling 
oleomargarin  (Powell  v.  Pennsylvania, 
127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992, 1257) ;  (b)  of  selling  cigarettes 
(Austin  V.  Tennessee,  179  U.  S.  343,  45 
L.  ed.  224,  21  Sup.  Ct.  Rep.  132);  (c) 
of  selling  futures  in  grain  or  other  com- 
modities (Booth  V.  Illinois,  184  U.  S.  425, 
46  L.  ed.  623,  22  Sup.  Ct.  Rep.  425); 
(d)  of  selling  stocks  on  margin  (Otis  v. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  23 
Sup.  Ct.  Rep.  168) ;  (e)  of  keeping  bil- 
liard halls  (I^Iurpby  v.  California^  225 
U.  S.  623,  5C  L.  ed.  1229,  41  L.R.A.(N.S.) 
153,  32  Sup.  Ct  Rep.  697) ;  (f )  of  sell- 
ing trading  stamps  (Rast  v.  Van  Deman 
d  L.  Co.  240  U.  S.  342,  368,  60  L.  ed. 
679,  691,  L.R.A.1917A,  421,  36  Sup.  Ct. 
Rep.  370). 

These  cases  show  that  the  scope  of  the 
police  power  is  not  limited  to  regulation 
as  distinguished  from  prohibition.  They 
show  also  that  the  power  of  the  state 
exists  equally,  whether  the  end  sought  to 
be  attained  is  the  promotion  of  health, 
safety,  or  morals,  or  is  the  prevention 
of  fraud  or  the  prevention  of  general 
demoralization,  '^f  the  state  thinks  that 
an  admitted  evil  cannot  be  prevented 
except  by  prohibiting  a  calling  or  trans- 
action not  in  itself  necessarily  objection- 
able, the  courts  cannot  interfere,  unless 
in  looking  at  the  substance  of  the  matter, 
they  can  see  that  it  'is  a  clear,  unmis- 
takable infringement  of  rights  secured  by 
the  fundamental  law.' "  Otis  v.  Parker, 
187  U.  S.  606,  609,  47  L.  ed.  323,  327,  23 
Sup.  Ct.  Rep.  168;  Booth  v.  Illinois,  184 
TJ.  S.  425,  429,  46  L.  ed.  623,  626,  22  Sup. 
Ct.  Rep.  425.  Or,  as  it  is  so  frequently 
•expressed,  the  action  of  the  legislature 
is  final,  unless  the  measure  adopted  ap- 
pears clearly  to  be  arbitrary  [600]  or 
unreasonable,  or  to  have  no  real  or  sul)- 
stantial  relation  to  the  object  sought  to 
be  attained.  Whether  a  measure  relating 
to  the  public  welfare  is  arbitrary  or  un- 
reasonable, whether  it  has  no  substantial 
relation  to  the  end  proposed,  is  obviously 
not  to  be  determined  by  assumptions  or 
by  a  priori  reasoning.  The  judgment 
should  be  based  upon  a  consideration  of 
relevant  facts,  actual  or  possible — Ex 
facto  jus  oritur.  That  ancient  rule  must 
prevail  in  order  that  we  may  have  a  sys- 
tem of  living  law. 

It  is  necessary  to  inquire,  therefore: 

Wliat  was  the  evil  which  the  people  of 

Washington  sought  to  correct  t    Why  was 
61  li.  ed. 


the  particular  remedy  embodied  in  the 
statute  adopted  T  And,  incidentallv,  what 
has  been  the  experience,  if  any,  of  other 
states  or  countries  in  this  connection  T 
But  these  inquiries  are  entered  upon,  not 
for  the  purpose  of  determining  whether 
the  remedy  adopted  was  wise,  or  even  for 
the  purpose  of  determining  what  the  facts 
actually  were.  The  decision  of  such  ques- 
tions lies  with  the  legislative  branch  of 
the  government.  Powell  v.  Pennsylvania, 
127  U.  S.  678,  685,  32  L.  ed.  253,  256,  8 
Sup.  Ct.  Rep.  992,  1257.  The  sole  pur- 
pose  of  the  inquiries  is  to  enable  this 
court  to  decide  whether,  in  view  of  the 
facts,  actual  or  possible,  the  action  of  the 
state  of  Washington  was  so  clearly  arbi- 
trary or  so  unreasonable  that  it  could  not 
be  taken  ''by  a  free  government  without 
a  violation  of  fundamental  rights."  See 
McCray  v.  United  States,  195  U.  S.  27, 
64,  49  L.  ed.  78,  99,  24  Sup.  Ct.  Rep. 
769, 1  Ann.  Cas.  56L 

L  The  evils.* 

The  evils  with  which  the  peoole  of 
Washington  were  confronted  arose  partly 
from  the  abuses  incident  to  the  [001] 
system  of  private  employment  agencies 
and  partly  from  its  inadequacy. 

(a)  The  abuses. 

These  are  summarized  in  a  report  pub- 
lished by  the  United  States  Bureau  of 
Labor  in  October,  1912,*  thus: 

"Private  employment  agencies,  which 
charge  a  fee  for  their  services,  are  found 
in  every  city  of  any  size  in  the  United 
States.  The  nature  of  their  business  is 
such  as  to  make  possible  most  iniquitous 
practices.  Their  patrons  are  frequently 
men  and  women  with  only  a  dollar  or 
two,  which  they  are  eager  to  give  up  for 
the  opportunity  of  earning  more.  They 
are  often  of  small  intelligence  and  easily 
duped.  Sto.ries  of  how  these  agencies 
have  swindled  and  defrauded  those  who 
sought    employment    through    them    are 

•  The  evils  incident  to  private  employment 
agencies  first  arrested  public  attention  in 
America  about  1890.  During  the  fifteen 
years  preceding  the  enactment  of  the  Wash- 
mgton  law  there  were  repeated  investiga- 
tions, ofiicial  and  unofficial,  and  there  was 
much  discussion  and  experimentation.  Sec 
Free  Public  Employment  Offices  in  the 
United  States;  U.  S.  Bureau  of  Labor,  Bul- 
letin No.  68,  p.  1;  Statistics  of  Unemploy- 
ment and  the  Work  of  Employment  Of* 
fices,  U.  S.  Bureau  of  Labor  Bulletin  100, 
p.  6;  Subject  Index  of  the  U.  S.  Bureau  of 
Labor  Statistics,  Bulletin  No.  174,  pp.  85- 
87 ;  Munro,  Bibliography  of  Municipal  Gov- 
ernment, pp.  379-381. 

4  United  States  Bureau  of  laJ^r  bulletin 
No.  100,  p.  3d, 
85  1S45 
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heard  universally.  Some  of  the  more 
common  of  the  fraudulent  methods  said 
to  be  used  by  these  agencies  are  the  fol- 
lowing: 

''1.  Charging  a  fee  and  failing  to  make 
any  effort  to  find  work  for  the  applicant. 

'*2.  Sending  applicants  where  no  work 
exists. 

''3.  Sending  applicants  to  distant  points 
where  no  work  or  where  unsatisfactory 
work  exists,  but  whence  the  applicant  will 
not  return  on  account  of  the  expense  in- 
volved. 

''4.  Collusion  between  the  agent  and  em- 
ployer,  whereby  the  applicant  is  g^ven 
a  few  days'  work  and  tiiien  discharged  to 
make  way  for  new  workmen,  the  agent 
and  employer  dividing  the  fee. 

''5.  Chaxging  exorbitant  fees,  or  giving 
jobs  to  such  applicants  as  contribute  extra 
fees,  presents,  etc. 

"6.  Inducing  woricers,  particularly  girls, 
who  have  been  placed,  to  leave,  pay  an- 
other fee,  and  get  a  '4)etter  job.'' 

[602]  ''Other  evils  charged  against 
employment  agents  are  the  congregating 
of  persons  for  gambling  or  other  evil 
practices,  collusion  with  keepers  of  im- 
moral houses,  and  the  sending  of  women 
applicants  to  houses  of  prostitution; 
sometimes  employment  offices  are  main- 
tained in  saloons,  with  the  resultant 
evils." 

In  the  report  to  Congress  of  the  United 
States  Commission  on  Industrial  Rela- 
tions, created  by  Act  of  August  23,  1912 
(chap.  351,  37  Stat,  at  L.  416,  Comp. 
Stat.  1916,  §  8913),  which  gave  public 
hearings  on  the  subject  of  employment 
offices  in  May,  1914,  the  abuses  are  found 
to  be  as  follows :  • 

"23.  There  are  many  private  employ- 
ment agents  who  try  to  conduct  their 
business  honestlv,  but  they  are  the  ex- 
ception rather  than  the  rule.  The  busi- 
ness as  a  whole  reeks  with  fraud,  extor- 
tion, and  flagrant  abuses  of  every  kind. 
The  most  common  evils  are  as  follows: 

''Fees  are  often  charged  out  of  all  pro- 
portion to  the  service  rendered.  We 
know  of  cases  where  $5,  $9,  $10,  and  even 
$16  apiece  has  been  paid  for  jobs  at 
common  labor.  In  one  city  the  fees  paid 
by  scrub  women  is  at  the  rate  of  $24  a 
year  for  their  pM)orly  paid  work.  Then 
there  is  discrimination  in  the  charges 
made  for  the  same  jobs.  Often,  too,  men 
are  sent  a  long  distance,  made  to  pay  fees 
and  transportotion,  only  to  find  that  no 

i  Final  Report  and  Testimony  submitted 
to  Congress  by  the  Commission  on  Indus- 
trial Relations  created  by  the  Act  of  August 
23,  1912,  64th  CktnppreMy  Ist  Session,  Doc. 
415,  vol.  1,  pp.  100-111.  See  also  vol.  2, 
pp.  1165-1440. 
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one  at  that  place  ordered  men  from  the 
employment  agent.  A  most  pemieions 
practice  is  the  collusion  with  foremen  or 
superintendents  by  which  the  employment 
agent  'splits  fees'  with  them.  That  is, 
the  foreman  agpees  to  hire  men  of  a  cer- 
tain employment  agent  on  condition  that 
one  fourth  or  one  half  of  every  fee  col- 
lected from  men  whom  he  hires  be  given 
to  him.  This  leads  the  foreman  to  dis- 
charge men  constantly  in  order  to  have 
more  men  hired  through  the  [603]  agent 
and  more  fees  collected.  It  develops  the 
'three-gang'  method  so  universally  com- 
plained of  by  railroad  and  construction 
laborers,  namely,  one  gang  working,  an- 
other coming  to  work  from  the  employ- 
ment agent,  and  a  third  going  bade  to 
the  city. 

"Finally,  there  is  the  most  frequent 
abuse, — misrepresentation  of  terms  and 
condition  of  employment.  Men  are  told 
that  they  will  get  more  wages  than  are 
actually  paid,  or  that  the  work  will  last 
longer  than  it  actually  will,  or  that  there 
is  a  boarding  house  when  there  really  is 
an  insanitary  camp,  or  that  the  cost  of 
transportation  will  be  paid,  when  it  is  to 
be  declucted  from  the  wages.  They  are 
4iot  told  of  other  deductions  that  will  be 
made  from  wages;  they  are  not  informed 
about  strikes  that  may  be  on  at  the  places 
to  which  they  are  sent,  nor  about  other 
important  facts  which  they  ought  to 
know.  These  misrepresentations,  it  must 
be  said,  are  often  as  much  the  fault  of 
the  employer  as  of  the  labor  agent  Also 
the  employer  will  place  his  eidl  for  help 
with  several  agents,  and  each  will  send 
enough  to  fill  the  whole  order,  causing 
many  to  find  no  jobs.  Labor  agents  and 
laborers  alike  are  guilty  of  the  misuse 
of  i^^e  transportation  furnished  by  em- 
ployers to  prospective  help.  And  it  is 
true  also  that  many  applicants  perpetrate 
frauds  on  the  labor  agents  themiselves; 
as,  for  example,  causing  them  to  return 
fees  when  positions  actually  were  secured. 
This  is  the  result  of  the  general  feeling 
that  the  whole  system  of  paying  fees  for 
jobs  is  unjust;  and  if  they  must  pay  in 
order  to  get  work,  then  any  attempt  to 
get  the  fee  back  is  justifiable." 

(b)  The  inadequacy. 

But  the  evils  were  not  limited  to  what 
are  commonly  called  abuses — ^like  the 
fraud  and  extortion  described  above. 
Even  the  exemplary  private  offices  charg- 
ing fees  to  workers  might  prove  harmful, 
for  the  reason  thus  stated  in  the  report 
to  Congress  of  the  United  States  Com- 
mission   on    Industrial    Relations,    cited 

supra. 
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[604]  "18.  .  •  •  Investigations 
show,  however,  that  instead  of  relieving 
unemployment  and  reducing  irregularity, 
these  employment  agencies  actnaUy  serve 
to  congest  the  labor  market  and  to  in- 
crease idleness  and  irregularity  of  em- 
ployment They  are  interested  primarily 
in  the  fees  they  can  earn,  and  if  they 
can  earn  more  by  bringing  workers  to 
an  already  overcrowded  city,  they  do  so. 
Again,  it  is  an  almost  universal  custom 
among  private  employment  agents  to  fill 
vacancies  by  putting  in  them  people  who 
are  woridng  at  other  places.  In  this  way 
new  vacancies  are  created  and  more  fees 
can  be  earned. 

"19.  They  also  fail  to  meet  the  problem 
because  they  are  so  numerous  and  are 
necessarily  competitive  With  few  excep- 
tions, there  is  no  co-operation  among 
them.  This  difficulty  is  further  empha- 
sized by  the  necessity  of  paying  the  regis- 
tration fees  required  by  many  agencies; 
obviously  the  laborer  cannot  apply  to  very 
many  if  he  has  to  pay  a  dollar  at  each 
one. 

"20.  The  fees  which  private  employ- 
ment offices  must  charge  are  barriers 
which  prevent  the  proper  flow  of  labor 
into  the  channels  where  it  is  needed  and 
are  a  direct  influence  in  keeping  men  idle. 
In  the  summer,  when  employment  is 
plentiful,  Uie  fees  are  as  low  as  25  cents, 
and  men  are  even  referred  to  work  free 
of  charge.  But  this  must  necessarily  be 
made  up  in  the  winter,  when  work  is 
scarce.  At  such  times,  when  men  need 
work  most  badly,  the  private  employment 
offices  put  up  their  fees  and  keep  the  un- 
employed from  going  to  work  until  they 
can  pay  $2,  $3,  $6,  and  even  $10  and 
more  for  their  jobs.  This  necessity  of 
paying  for  the  privilege  of  going  to  work, 
and  paying  more  the  more  urgently  the 
job  is  needed,  not  only  keeps  people  un- 
necessarily unemployed,  but  seems  for- 
eign to  the  spirit  of  American  freedom 
and  opportunity. 

"21.  An  additional  injustice  inevitably 
connected  with  labor  agencies  which 
charge  fees  is  that  they  must  place 
[605]  the  entire  cost  of  the  service  upon 
those  least  able  to  bear  it.  Employment 
agents  say  that  employers  will  not  pay 
the  fees;  hence  they  must  charge  the 
employees.  Among  the  wage  earners,  too, 
however,  those  who  are  least  in  need  and 
can  wait  for  work  pay  the  least  for 
jobs  and  even  get  them  free,  while  those 
who  are  most  in  need  make  up  for  all 
the  rest  and  pay  the  highest  fees.  The 
weakest  and  poorest  classes  of  wage 
earners  are  therefore  made  to  pay  the 
largest  shiure  for  a  service  rendered  to 
01  li.  ed. 


employers,  to  workers,  and  to  the  public 
as  well." 

2.  The  remedies. 

During  the  fifteen  years  preceding  1914 
there  had  been  extensive  experimentation 
in  the  regulation  of  private  employment 
agencies.  Twenty-four  states  had  at- 
tempted direct  regulation  under  statutes, 
often  supplemented  by  municipal  ordi- 
nances.* Nineteen  states  had  attempted 
indirect  regulation  through  the  compe- 
tition of  state  offices,  and  seven  others 
through  competition  of  municipal  [606] 
offices.''  Other  e^^periments  in  indirect 
regulation  tlirough  competition  were  made 
by  voluntary  organizations,  philanthropic, 
social,  and  industrial.*  The  result  of 
those  experiments  were  unsatisfactory'. 
The  abuses  continued  in  large  measure; 
and  the  private  offices  survived  to  a  g^reat 
extent  the  competition  of  the  free  agen- 
cies, public  and  private.  There  gradually 
developed  a  conviction  that  the  evils  of 
private  agencies  were  inherent  and  in- 
eradicable, so  long  as  they  were  permitted 
to  charge  fees  to  the  workers  seeking  em- 
ployment. And  many  believed  that  such 
charges  were  the  root  of  the  evil. 

On  September  25,  1914,  the  American 
Association  of  Public  Employment  Offices 

9'*It  is  not  necessary  here  to  enter  into 
the  relative  merits  of  governmental  regula- 
tion and  governmental  operation.  Suffice  it 
to  say  that  twenty-four  states  and  the  Dis- 
trict of  Columbia  have  attempted  to  regu- 
late private  employment  agencies  and  have 
made  a  miserable  failure  of  it.  Tlie  busincfts 
lends  itself  easily  to  fraud  and  imposition, 
and  it  is  far  more  true  of  the  private  agen- 
cies than  of  the  public  offices  that  they  have 
been  frauds  as  well  as  failures/' 

Public  Employment  Offices — W.  M.  LeiR- 
erson,  20  Political  Science  Quarterly 
(March,  1914),  p.  36. 

"The  United  States  possesses  at  the  pres- 
ent time  no  adequate  system,  either  state 
or  national,  for  the  regulation  of  private 
employment  agencies,  either  from  the  point 
of  view  of  the  content  of  the  laws,  affording 
regulations  of  the  business  and  restrictions 
as  to  how  the  business  shall  be  carried  on, 
or  as  to  proper  methods  of  enforcement." 
(Labor  LawH  and  Tlieir  Enforcement,  edit- 
ed by  Susan  M.  Kingsbury  [Bonton,  1011]  p. 
366.  See  chapter  6  of  this  work  for  a 
study  of  the  regulation  of  private  employ- 
ment agencies  by  Mabel le  Moses.  See  also 
chapter  663,  Laws  of  1013,  state  of  Wis- 
consin. ) 

7  Proceedings  of  the  Association  of  Pub- 
lic Employment  Offices  (September  25, 
1014),  U.  8.  Dep.  of  Labor,  Bureau  of  Labor 
Statistics,  Bulletin  102,  p.  61. 

S  Unemployment  and  Work  of  Employ- 
ment Offices,  Bulletin  of  U.  S.  Bureau  of 
Labor  No.  100,  pp.  5,  37  (October,  1012). 
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adopted  at  its  annual  meeting  the  follow- 
ung  resolutions: 

''Resolved,  That  this  association  go  on 
record  as  favoring  the  elimination  as  soon 
as  possible,  of  all  private  employment 
agencies  operating  for  a  profit  within  the 
United  States,  and  that  it  recommends 
to  the  consideration  of  the  United  States 
Commission  on  Industrial  Relations  and 
Congress  and  the  various  state  l^^latures 
kgislation  having  this  end  in  view." 

The  United  States  Commission  on  In- 
dustrial Relations  declared  in  its  report 
to  Congress:' 

''24.  Attempts  to  remove  these  abuses 
by  regulation  have  been  made  in  thirty- 
one  states,  but  with  few  exceptions  they 
have  proved  futile,  aud  at  most  they  have 
served  only  to  promote  a  higher  standard 
of  honesty  in  the  business  and  have  not 
removed  the  other  abuses  which  are  in- 
herent [607]  in  the  system.  Where  the 
states  and  cities  have  spent  much  money 
for  inspectors  and  complaint  adjusters 
there  has  been  considerable  improvement 
in  the  methods  of  private  employment 
agencies,  but  most  of  the  officers  in  charge 
of  this  regulation  testify  that  the  abuses 
are  in  'the  nature  of  the  business'  and 
never  can  be  entirely  eliminated.  They 
therefore  favor  the  total  abolition  of  pri- 
vate labor  agencies.  This  is  also  the  com- 
mon opinion  among  working  people,  and 
in  the  several  states  attempts  have  already 
been  made  to  accomplish  this  by  law." 

But  the  remedies  proposed  were  not 
limited  to  the  suppression  of  private  offi- 
ces charging  fees  to  workers,  and  the 
extension  of  the  system  of  state  and  mu- 
nicipal offices.  The  conviction  became 
widespread  that,  for  the  solution  of  the 
larger  problem  of  unemployment,  the  aid 
of  the  Federal  government  and  the  utiliza- 
tion and  development  of  its  extensive 
machinery  was  indispensable.  During  the 
seven  years  preceding  1914  a  beginning 
had  been  made  in  this  respect.  The  Im- 
migration Act  of  February  20,  1907 
(chap.  1134,  34  Stat,  at  L.  898,  909, 
Comp.  Stat.  1916,  §§  4242,  960),  created 
within  the  Bureau  of  Immigration  and 
Naturaliz2«tion  a  Division  of  Information, 
charged  with  the  duty  of  promoting  "a 
beneficial  distribution  of  aliens."  The 
services  rendered  by  this  division  includ- 
ed, among  others,  some  commonly  per- 
formed by  employment  agencies.  YHnle 
it  undertook  to  place  in  position  of  em- 
ployment only  aliens,  its  operations  were 

9  Made  in  August,  1016,  and  cited  supra, 
note  4.  Between  1914  and  this  date  six 
states  bad  legislated  on  the  subject.  See 
Unemployment  Survey,  1914,  1015.  6 
American  Labor  Legislation  Review,  p.  660. 
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national  in  scope.    The  Act  of  ICareh  4, 

1913,  creating  the  Department  of  Labor, 
resulted  in  a  transfer  of  the  Bureau  of 
Immigration,  including  the  Division  of 
Information,  to  that  departments  37  Stat 
at  L.  736,  chap.  141,  Comp.  Stat  1916, 
§  932.  By  this  transfer  the  scope  of  the 
division's  work  was  enlarged  to  cor- 
respond with  the  broad  powers  of  the 
Labor  Department.  These  were  declared 
by  Congress  to  be: 

"to  foster,  promote  and  develop  the  wel- 
fare of  the  wage  earners  of  the  United 
States,  to  improve,  their  [608]  working 
conditions,  and  to  advance  their  oppor* 
tunities  for  profitable  employment. 

Then  its  efforts  "to  distribute''  (that  is 
both  to  supply  and  to  find  places  fof ) 
labor  were  extended  to  include  citizens 
as  well  as  aliens;  and  much  was  done  to 
develop  the  madunery  necessary  for  such 
distribution.  In  the  summer  of  1914,  and 
in  part  before  the  filing  in  the  state  of 
Washington  of  the  proposal  for  legis- 
lation here  in  question,  action  had  been 
taken  by  the  Department  of  Labor  which 
attracted  public  attention.  It  undertook 
to  supply  harvest  hands  needed  in  the 
Middle  West  and  also  to  find  work  for 
the  factory  hands  thrown  out  of  employ- 
ment by  the  g^reat  fire  at  Salem,  Massa- 
chusetts, June  25, 1914.^^  The  division 
was  streng^ened  by  co-operation  with 
other  departments  of  the  Federal  govern- 
ment (Agriculture,  Interior,  Commerce, 
and  the  PostoflUce,  with  its  60,000  local 
offices)  and  with  state  and  municipal  em- 
ployment offices.    As  early  as  June  13, 

1914,  the  United  States  Department  of 
Labor  had  also  sought  the  co-operation 
in  this  work  of  all  the  leading  newspapers 
in  America,  including  those  printed  in 
foreign  languages.^^ 

10  The  fire  was  so  extensive  that  the  Con- 
gress appropriated  $200,000  for  relief  of 
all  sufferers  (Act  of  August  1,  1914,  chap. 
223,  38  Stat  at  L.  681). 

11  Annual  Report  of  the  Secretary  of  La- 
bor, 1014,  pp.  48-^5;  Monthly  Review  of 
the  U.  S.  Bureau  of  Labor  Statistics,  July, 
1015,  p.  8;  sec  also  Annual  Report  of  the 
Secretary  of  I-abor,  1915,  p.  30;  "Inter- 
departmental co-operation. — Through  the 
co-operation  of  the  Postoffice  Department  it 
became  possible  to  bring  to  the  aid  of  this 
labor-distribution  service  some  60,000  post- 
offices  and  thereby  to  create  a  network  of 
communication  between  employers  needing 
help  without  knowing  where  to  get  it  and 
workers  wanting  employment  without 
knowing  where  to  find  it.  Either  employer 
or  workman  may  obtain  at  any  postoffice  in 
the  United  States  a  blank  application  sup- 
plied by  this  department,  which,  after  fill- 
ing out  and  signing  it,  he  may  deposit  in 
the  mails  anywhere,  free  of  postage."    "Em- 
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[600]    8.  Conditions   in    the   state   of 

Washington. 

The  peculiar  needs  of  Washington  em- 
phasized the  defects  of  the  system  of 
private  employment  offices. 

(a)  The  evils. 

The  conditions  generally  prevailing  are 
described  in  a  report  recently  pnblished 
by  the  United  States  Department  of 
Labor,  thus :  ^ 

''In  no  part  of  the  United  States  per- 
haps is  there  so  large  a  field  for  employ- 
ment offices  as  in  the  Pacific  states.  As 
has  been  noted,  industrial  conditions  there 
favor  inconstancy  of  employment  Much 
of  the  business  activity  is  based  upon  the 
casual,  short-time  job.  This  in  itself 
means  the  frequent  shifting  of  workers 
from  place  to  place.  And  the  shifting 
is  the  more  difficult,  as  much  of  the  work 
offered  is  in  more  or  less  remote  districts 
of  the  country.    .    .    . 

The  necessity  laid  upon  so  many  work- 
ers of  constantly  seeking  new  jobs  opens 
a  peculiarly  fertile  field  for  their  ex- 
ploitation by  unscrupulous  private  em- 
ployment agencies.  There  is  much  testi- 
mony to  the  fact  and  frequency  of  such 
exploitation.  The  most  striking  evidence 
of  this  is  that  in  the  state  of  Washington 
private  agencies  made  themselves  so  gen- 
erally distrusted  that  in  1915  their  com- 
plete abolition  was  ordered  by  popular 
vote.    .    .    . 

Prior  to  1914  there  was  practically  no 
l^slation  regarding  private  employment 
agencies,  and  there  had  been  no  attempt 
at  state  supervision  of  their  conduct. 
But  [610]  distrust  of  such  agencies  was 
constantly  increasing  and  cuhninated  in 
the  year  mentioned  in  the  passage  by 
popular  initiative  of  an  act  aiming  at 
the  total  suppression  of  all  private  em- 
ployment agencies  of  the  commercial 
type." 

The  reports  of  the  Washington  State 
Bureau  of  Labor  give  this  description: 

''The  investigations  of  the  Bureau  show 
that  the  worst  labor  conditions  in  the 
state  are  to  be  found  on  highway  and 
railroad  construction  work,  and  these  are 
largely  because  the  men  are  sent  long 


distances  by  the  employment  agencies, 
are  housed  and  fed  poorly  at  the  camps, 
and  are  paid  on  an  average  of  $1.75  to 
$2.25  a  day,  out  of  which  they  are  com- 
pelled to  pay  $5.50  to  $7  per  week  for 
board,  generally  a  hospital  fee  of  some 
kind,  always  a  fee  to  the  employment 
agency  and  their  transportation  to  the 
point  where  the  work  is  being  done.  The 
consequence  is  that  they  usually  have  but 
little  money  left  when  the  work  is 
finished,  and  if,  as  frequently  happens, 
they  work  only  a  week  or  two  and  are 
then  discharged,  they  are  in  as  bad  a 
situation  as  they  were  before  they  went 
to  work,  and  sometimes  worse,  if  they 
do  not  have  enough  money  to  get  back 
to  the  place  from  which  they  sturted."  ^* 

^That  the  honest  toiler  was  their  victim 
there  is  no  question;  not  alone  of  a  stiff 
fee  for  the  information  given,  but  a 
systematic  method  was  adopted  in  order 
to  keep  the  business  going.  Managers 
of  agencies  and  managers  of  jobs,  their 
superintendents,  foremen,  or  subforemen, 
were  in  this  scheme  for  fleecing  the  work- 
ingman.  Men  in  large  numbers  would  be 
sent  to  contract  jobs,  and  if  on  the  rail- 
roads 'free  f are*  was  part  of  the  induce- 
ment, or  periiaps  the  agency  would  charge 
a  nominal  fee  if  the  distance  was  great, 
and  this,  too,  would  become  a  perquisite 
of  the  [6111  bureau,  to  finally  go 
through  the  clearing  house.  Li  many 
cases  men  would  be  unsatisfactory; 
at  least  they  would  be  told  so,  dis- 
charged in  a  few  days  and  sent 
adrift  as  poor,  may  be  poorer,  than  when 
they  came  there.  New  men  would  have 
to  be  secured,  and  thus  the  thing  would 
go  on  revolving.  So  it  went  until  at  last 
it  became  so  obnoxious  that  the  public 
indignation  was  at  length  aroused,  result- 
ing in  the  passing  of  a  law  doing  away 
with  them."  " 

The  abuses  and  the  inadequacy  of  the 
then  existing  system  are  also  described 
by  state  officials  in  affidavits  included  in 
the  record. 

(b)  The  remedies. 

Washington  had  not  tried  direct  regu- 
lation of  private  employment  offices,  but 


/" 


ployment  bulletins. — ^The  bulletins  contain 
a  statement  of  unmatched  applications,  no 
matter  what  part  of  the  country  they  may 
come  from.  It  is  not  expected,  of  course, 
that  applications  for  work  of  a  minor  char- 
acter will  ordinarily  be  matched  by  appli- 
cations for  workers  of  that  kind  from  dis- 
tant stations.  It  is  assumed,  however,  that 
buUetined  applications  may  possibly  be 
matched  through  the  co-operation  of  near-by 
stations  within  a  reasonable  radius.  The 
bulletins  are  also  systematical^  sent  to 
•1  li.  ed. 


such  newspapers  as  have  indicated  their  de- 
sire to  receive  them  for  possible  publication 
as  news  matter  of  interest  to  their  respec* 
tive  readers." 

u  Labor  Laws  and  their  Administration 
in  the  Pacific  States.  United  States  Depart- 
ment of  Labor,  Bureau  of  Labor  Bulletin 
No.  211  (1917),  pp.  17,  18. 

U  Washington  State  Bureau  of  Labor, 
Report  1013,  1914,  pp.  27,  28. 

u  Washington  State  Bureau  of  Labor, 
Report  1915,  1910,  p.  120. 
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that  method  was  being  considered  as  late 
as  1912.^*  Its  people  had  had,  on  the 
other  band,  exceptional  opportunities  of 
testing  public  employment  offices.  The 
municipal  employment  office  established 
at  Seattle  in  1894  under  an  amendment 
of  the  city  charter  is  among  the  oldest 
public  offices  in  the  United  States.  Ta- 
koma  established  a  municipal  office  in 
1904,  Spokane  in  1905,  and  Everett  in 
1908.^*  The  continuance  and  increase  of 
these  municipal  offices  indicate  that  their 
experience  in  public  employment  agencies 
was  at  least  encouraging.  And  the  low 
cost  of  operating  them  was  extraordinary. 
In  Spokane  the  fees  charged  by  private 
agencies  ranged  from  $1  upward,  and 
were  usually  about  $2.^''  [612]  In  the 
Seattle  free  municipal  agency  the  cost 
of  operation,  per  position,  filled,  was  re- 
duced to  a  trifle  over  4  cents."  The  pre- 
liminary steps  for  establishing  'distribu- 
tion Stations"  under  the  Federal  system, 
including  one  at  Seattle,  had  been  taken 
before  Uie  passage  of  the  Washington 


law."    Later  branch  offices  were  estab- 
lished in  thirteen  other  eities."® 

[618]  4.  The  fundamental  problem. 

The  problem  which  confronted  the 
people  of  Washington  was  far  more 
comprehensive  and  fundamental  than 
that  of  protecting  workers  applying  to 
the  private  agencies.  It  was  the  chronic 
problem  of  unemployment, — ^perhaps  the 
gravest  and  most  difficult  problem  of 
modem  industry, — ^the  problem  which, 
owing  to  business  depression,  was  the 
most  acute  in  America  during  the  years 
1913  to  1915.*^  In  the  stote  of  Washing- 
ton the  suffering  from  unemployment  was 
accentuated  by  the  lack  of  staple  indus- 
tries operating  continuously  throuc^ont 
the  year  and  by  unusual  fluctuations  in 
the  demand  for  labor,  with  eonaequent 
reduction  of  wages  and  increase  of  social 
unrest.**  Students  of  the  larger  problem 
of  unemplo^-ment  appear  to  agree  that 
establishment  of  an  adequate  system  of 
employment  offices  or  labor  exdumges** 


1ft  Wasliinston  State  Bureau  of  Labor, 
1911-1912.  Report  of  Commissioner,  p.  16: 
**It  has  been  demonstrated  that  state  con- 
trol of  employment  agencies  is  the  most 
effective  way  to  properly  regulate  them.  I 
would  earnestly  recommend  a  state  law 
similar  to  the  one  in  Illinois  that  went  into 
efl'ect  July  1,  1011,  and  has  proven  to  be 
the  best  law  for  this  purpose  in  this  coun- 
try." 

19  The  first  free  public  employment  office 
in  the  United  States  was  the  municipal 
agency  established  in  Cleveland  in  1890. 
Then  followed  (in  1893)  the  Los  Angeles 
office.  Bulletin  of  United  States  Bureau  of 
Labor  No.  68,  p.  1   (Jan.  1007). 

17  Wiishington  State  Bureau  of  Labor 
Report  1013,  1014,  p.  201. 

W.  D.  Wheaton,  Labor  Agent. — ^*'The  com- 
plaint agfainst  the  private  office  is  almost 
universal.  The  experience  of  this  office  is 
that  private  agencies  charge  all  that  the 
traffic  will  bear  and  that  in  hard  times, 
when  work  is  scarce  and  the  worker  pov- 
erty-stricken, the  fee  is  placed  so  high  as 
to  be  almost  prohibitive,  and  the  agencies 
take  longer  chances,  sometimes  sending  men 
on  only  a  rumor,  depending  on  their  finan- 
cial straits  to  make  it  imposRible  to  return. 

**The  fees  charged  run  from  $1  for  the 
poorest  job  of  uncertain  duration  to  as  high 
as  10  per  cent  of  the  first  year's  salary  in 
educational  linc8,  and  30  per  cent  of  the 
first  month's  salary  in  office  or  mercantile 
lines.  Most  of  the  agencies  catering  to  the 
better  class  of  positions  charge  a  registra- 
tion fee  which  is  worked  to  the  limit — or 
rather  without  limit.  Advertisements  for 
attractive  positions  are  placed  with  the 
newspapers  and  registration  is  made  of  all 
that  apply,  irrespective  of  whether  the  posi- 
tion has  been  filled  or  not,  and  generally  i 
at  a  fee  of  $2  or  more.  This  registration  fee  I 
1S50 


is  always  followed  by  a  percentage  of  the 
earnings  when  a  position  is  secured,  but 
only  a  small  proportion  of  those  registering 
are  placed  in  positions. 

''The  average  charge  per  position  in  all 
agencies  will  run  high,  and  yet  the  applicant 
cannot  have  a  feeling  of  security  in  the  posi- 
tion obtained  for  the  reason  tiiat  the  great 
majority  of  private  agencies  are  primarily 
interested  in  the  fee,  and  are  not  as  carefiU 
in  placing  applicants  as  they  would  be  did 
the  possibility  of  another  fee  not  exist.** 

1*  United  States  Bureau  of  Labor  Bulle- 
tin No.  100,  p.  130. 

"The  extremely  low  cost  of  each  position 
filled  is  noteworthy,  as  is  the  large  number 
of  positions  secured.  A  total  of  37,834 
positions  were  filled  in  1006,  and  in  1009, 
38,846.  The  cost  per  position  was  lowest 
in  1006,  only  4.03  cents.  Only  twice  since 
1807  has  the  average  cost  gone  above  0 
cents.** 

19  See  Report  of  SecreUry  of  Labor,  1914, 
p.  61. 

M  "Aberdeen,  Bellingham,  Custer,  Everett, 
Friday  Harbor,  Lynden,  Noosack,  North 
Yakima,  Port  Anffeles,  Port  Townsend, 
Spokane,  Takoma,  Walla  Walla.  Monthly 
Review  of  U.  S.  Labor  Statistics,  July, 
1915,  p.  9.  See  Report  of  Secretary  of  La- 
bor, 1915,  p.  36;  1916,  p.  54.  Hearings  Com- 
mittee on  Labor,  on  H.  R.  5783,  to  establish 
a  National  Employment  Bureau.  64tli 
Cong,  let  Session,  February,  1016,  p.  40. 

•1  The  Unemployment  Crisis  of  1914, 1015, 
5  American  Labor  Legislation  Review,  p. 
475. 

ss  Washington  State  Bureau  of  Labor 
Report,  1013.  1014,  pp.  13,  16,  17.  Unem- 
ployment Survey,  5  American  Labor  Legis- 
lation Review,  482,  483   (1915). 

ss  Recent  Advances  in  the  Struggle 
against  Unemployment,  by  Prof.  Charles  R. 

244  V.  fl. 
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is  aD  indispensable  [614]  first  step  to- 
ward its  solution.  There  is  reason  to 
believe  that  the  people  of  Washington 
not  only  considered  the  collection  by  the 
private  employment  offices  of  fees  from 
employees  a  social  injustice,*^  but  that 


they  considered  the  elimination  of  the 
practice  a  necessary  [615]  preliminary 
to  the  establishment  of  a  constractive 
policy  for  dealing  with  the  subject  of  un- 
employment.** 
It  is  fkcts  and  considerations  like  these 


Henderson,  2  American  Labor  Legislation 
Review,  106,  106  (1911).  '*The  point  of 
Btarting  ameliorative  effort  is  the  employ- 
ment agency  or  'labor  exchange.' " 

"When  we  compare  the  ordinary  employ- 
ment office  with  the  board  of  trade  for  cot- 
ton or  grain,  or  with  the  bankers'  clear- 
ing house,  we  b^^  to  realize  bow  belated, 
rudimentary,  and  primitive  our  present  la- 
bor exchange  is.  Yet  the  issues  at  stake  are 
quite  as  vital  in  the  case  of  demand  and 
supply  in  the  labor  market  as  in  the  stock 
and  grain  exchange." 

A  Problem  of  Industry,  4  American  Labor 
Legislation  Review,  p.  211: 

"The  labor  market  Is  unorganized,  re- 
sulting in  confusion,  waste,  and  loss  to  em- 
ployers and  employees.  It  means  suffering 
to  mdividual  workers  and  their  families,  a 
lowering  of  the  standard  of  living,  impaired 
vitality  and  efficiency,  and  a  tendency  for 
the  unnnployed  to  become  unemployable, 
dependent^  degraded.  In  fact,  the  demoral- 
izing effect  of  unemployment  upon  the  in- 
dividual is  matched  only  by  its  wasteful- 
ness to  sodety." 

The  Prevention  of  Unemployment,  6  Am- 
erican liabor  Legislation  Review,  p.  176: 

"An  essential  step  toward  a  solution  of 
the  problem  of  unemployment  is  the  organ- 
ization of  the  labor  market  through  a  con- 
nected network  of  public  employment  ex- 
changes. This  is  vitallv  important  as  a 
matter  of  business  organization,  and  not  of 
philanthrophy.  It  is  of  as  much  impor- 
tance for  the  employer  to  find  help  rapidly 
and  efficiently  as  it  is  for  the  worker  to 
find  work  without  delay.  The  necessity  of 
organized  markets  is  recognized  in  every 
other  field  of  economic  activity,  but  we  have 
thus  far  taken  only  timid  and  halting  steps 
in  the  organization  of  the  labor  market. 
The  peddling  method  is  still,  even  in  our 
'efficient'  industrial  ffjrstem,  the  prevalent 
method  of  selling  labor.  Thus  a  purely 
business  transaction  is  carried  on  In  a  most 
unbusinesslike,  not  to  say  medieval,  manner.* 

Public  Emplojrment  Bureaus,  Charles  B. 
Baniee,  6  American  Labor  Legislation  Be- 
▼iew,  p.  196: 

'Unemployment  Is  no  longer  intermit- 
tent in  tnis  country;  it  has  come  to  be  a 
ehronic  condition  which  needs  to  be  dealt 
with  in  a  regular  and  systematic  manner. 
The  first  step  in  properly  dealiuff  with 
this  situation  is  the  establishing  of  a  se- 
ries of  co-operating  public  employment 
bnreaos." 

The  unemployed  in  Philadelphia,  Depart- 
ment of  Public  Works  (1015)  p.  113. 

What  is  done  for  the  Unemployed  in  Eu- 
ropean Countries,  U.  8.  Bureau  of  Labor 
Bulletin,  No.  76,  pp.  741-034;  The  British 
System  of  Labor  Exchanges,  U.  £L  Bureau 
of  Labor  Statistics,  No.  206. 
•1  li.  ed. 


M  Washington  State  Employment  Agency 
Referendiun,  by  W.  M.  Leiserson,  S3  Survey^ 
87  (October  24,  1014): 

"Anyone  who  knows  the  employment 
agency  business  and  evervone  who  haa  tried 
earnestly  to  regulate  private  agencies  will 
testify  to  the  futility^  of  regulation. 

"But  the  inherent  justice  of  tiie  proposed 
Washington  act  can  be  shown  in  a  better 
way.  Aak  the  employment  agent  to  whoa 
he  rendered  the  service,  and  he  will  anawer 
'to  employer  and  to  employee.' 

"'Then  why  don't  you  charge  the  Ma- 
plover  t' 

" 'It  ii  impossible.  If  we  depended  upon 
employers  for  our  fees,  we  would  have  to 
go  out  of  business.  They  simply  will  not 
pay.* 

"Every  time  this  question  is  put  to  em- 
ployment agents  the  answer  is  the  same: 
^e  charge  the  worker  because  we  can  get 
the  fee  from  him  and  we  cannot  get  it 
from  the  employer.' 

"This  is  the  downright  wrong  against 
which  Washington  Initiative  Na  8  is  di- 
rected." 

ss  General  Discussion  on  Unonployment, 
5  American  Labor  Leffislation  Review,  p. 
451 ;  T.  S.  McMahon,  Univ.  of  Washington. 

"The  people  of  the  state  of  Washington 
are  not  indifferent  to  the  problem  of  un- 
employment, nor  do  they  show  any  tendency 
to  offer  charitable  panaceas  as  a  permanent 
remedy.  They  are  trying  to  work  out  some 
constructive  poliqr,  and  as  a  preliminary 
step  have  made  it  illegal  for  employment 
offices  to  charge  fees  for  jobs. 

"A  bill  will  be  presented  to  the  next  l^s- 
lature  for  the  establishment  of  a  network 
of  public  employment  offices  all  over  the 
state.  This  will  make  possible  the  com- 
plete organization  of  the  labor  market, 
which  we  hope  is  the  first  step  toward  the 
organization  of  industry  itself. 

"The  aggressive  attitude  of  the  leaders 
among  the  workers  has  impressed  upon 
the  mind  of  the  people  the  fact  that  the 

Sroblem  will  have  to  be  met  in  another  way 
^an  by  providing  food  and  clothing  for  a 
period  ox  distress  such  as  we  are  passing 
through  at  the  present  time. 

"I  believe  that  this  attitude  on  the  part 
of  the  working  people,  which  is  character- 
istically western,  will  do  more  towards  the 
solution  of  this  problem  than  perhaps  we, 
who  discuee  it  in  a  theoretical  way,  can 
accomplish.  They  do  have  some  plan  of 
action,  and  some  definite  program.  Either 
we  shall  have  to  work  out  some  program 
of  ultimate  solution  of  unemployment,  or 
we  will  have  to  accept  the  solution  they 
are  offering  us.  The  one  they  are  offering 
us  ia  ■ocialiam.* 
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which  may  have  led  the  people  of  Wash- 
ington to  prohibit  the  collection  by  em- 
ployment agencies  of  fees  from  applicants 
for  work.  And  weight  should  be  given  to 
the  fact  that  the  statute  has  been  held 
constitutional  by  the  supreme  court  of 
Washington  and  by  the  Federal  district 
court  (three  judges  sitting), — courts  pre- 
sumably familiar  with  the  local  conditions 
and  needs. 

In  so  far  as  protection  of  the  appli- 
cant is  a  specific  purpose  [616]  of  the 
statute,  a  precedent  was  furnished  by  the 
Act  of  Congress,  December  21,  1898,  30 
Stat,  at  L.  755,  763,  chap.  28,  Comp. 
Stat.  1916,  §§  8306,  8323  (considered  in 
Patterson  v.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct.  Rep.  821), 
which  provides,  among  other  things: 

"If  any  person  shall  demand  or  receive, 
either  directly  or  indirectly,  from  any  sea- 
man or  other  person  seeking  employment 
as  seaman,  or  from  any  person  on  his 
behalf,  any  remuneration  whatever  for 
providing  him  with  employment,  he  shall 
for  every  such  offense  be  liable  to  a  pen- 
alty of  not  more  than  $100." 
I  In  so  far  as  the  statute  may  be  regard- 
ed as  a  step  in  the  effort  to  overcome  in- 
dustrial maladjustment  and  unemploy- 
ment by  shifting  to  the  employer  the  pay- 
ment of  fees,  if  any,  the  action  taken 
may  be  likened  to  that  embodied  in  the 
Washington  Workmen's  Compensation 
Law  (sustained  in  Mountain  Timber  Co. 
V.  Washington,  243  U.  S.  219,  ante,  260, 
37  Sup.  Ct.  Rep.  260),  whereby  the  finan- 
cial burden  of  industrial  accidents  is  re- 
quired to  be  borne  by  the  employers. 

As  was  said  in  Holden  v.  Hardy,  169 
U.  S.  366,  387,  42  L.  ed.  780,  789, 18  Sup. 
Ct.  Rep.  383 : 

"In  view  of  the  fact  that  from  the  day 
Magna  Charta  was  signed  to  the  present 
momenti  amendments  to  the  structure  of 
the  law  have  been  made  with  increasing 
frequency,  it  is  impossible  to  suppose  that 
they  will  not  continue,  and  the  law  be 
forced  to  adapt  itself  to  new  conditions  of 
society,  and  particularly  to  the  new  re- 
lations between  employers  and  employees 
as  they  arise." 

In  my  opinion,  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Clarke  concur  in  this  dissent. 

1852 


[617]  AMERICAN  EXPRESS  COMPANY, 
George  C.  Taylor,  Individually  and  as 
President  of  the  American  Express  Com- 
paiiy,  and  Wells  Fargo  &  Company,  Plffs 
m  Err., 

V. 

STATE  OF  SOUTH  DAKOTA  EX  REL. 
CLARENCE  C.  CALDWELL,  as  Attor- 
ney General  of  the  State  of  South  Dakota, 
et  al. 

(See  S.  C.  Reporter's  ed.  617-629.) 

Interstate  Commerce  Commission  — 
rc^gulatlng  rates  —  autliorlzlng  ex- 
press companies  to  raise  Intrastate 
rates. 

1.  Implied  authority  both  to  maintain 
interstate  express  rates  and  to  raise  to 
their  level  the  intrastate  rates  involved  was 
given  to  express  companies  by  an  order  of 
the  Interstate  Commerce  Commission  direct- 
ing such  companies  to  remove  an  existing 
discrimination  against  interstate  commerce 

Note. — On  the  power  of  Congress  to 
regulate  commerce — see  notes  to  State 
ex  rel.  Corwin  v.  Indiana  &  O.  Oil,  Gas, 
&  Min.  Co.  6  L.R.A.  579;  Bullard  ▼. 
Northern  P.  R.  Co.  11  L.R.A.  246;  Be 
Wilson,  12  L.R.A.  624;  Gibbons  v.  Og- 
den,  6  L.  ed.  U.  S.  23;  Brown  v.  Mary- 
land, 6  L.  ed.  U.  S.  678 ;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  29  L.  ed.  U.  S.  158; 
Ratterman  v.  Western  U.  Teleg.  Co.  32 
L.  ed.  U.  S.  229;  Harmon  v.  Chicago, 
37  L.  ed.  U.  S.  216 ;  and  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Backus,  38  L.  ed.  U.  S. 
1041. 

On  the  elements  entering  into  the  de- 
termination of  reasonableness  of  rail- 
road rates  prescribed  by  the  state  for 
local  traffic — see  notes  to  Winchester  & 
L.  Tump.  Road  Co.  v.  Croxton,  33  L.R.A. 
183 ;  Pennsylvania  R.  Co.  v.  Philadelphia 
County,  15  L.R.A.(N.S.)  108;  State  ex 
rel.  McCue  v.  Northern  P.  R.  Co.  26 
L.R.A.(N.S.)  1001. 

On  delegation  by  legislature  of  power 
to  regulate  carriers — see  note  to  State 
V.  Atlantic  Coast  Line  R.  Co.  32  L.R.A. 
(N.S.)  639. 

On  power  of  legislature  to  delegate  to 
Commission  the  right  to  ^  rates  to  be 
charged  by  public  service  corporation 
— see  note  to  Saratoga  Springs  v.  Sara- 
toga Gas,  E.  L.  &  P.  Co.  18  L.R.A.(N.S.) 
713. 

Generally,  on  concurrent  jurisdiction 
of  Federal  and  state  courts — see  notes 
to  Copp  V.  Louisville  &  N.  R.  Co.  12 
L.R.A.  725,  and  Smith  v.  M'lver,  6  L.  ed. 
U.  S.  152. 

On  power  of  state  court  to  pass  on 

interstate   rates — see   note   to    Thacker 

Coal  &  Coke  Co.  v.  Norfolk  &  W.  R.  Co. 

28  L.R.A.(N.S.)   108. 
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by  eeasing  to  charge  higher  rates  between 
Sioux  City,  Iowa,  and  South  Dakota  points 
than  for  substantially  equal  distances  be- 
tween such  South  Dakota  points  and  five 
named  South  Dakota  cities,  where  the  re- 
port  of  the  Commission,  which  was  made  a 
part  of  the  order,  contains  a  finding  that 
the  interstate  rates,  which  had  been  pre- 
scribed by  the  Commission,  were  not  shown 
to  1)e  unreasonable. 
IMntters  ns  to  Interstate  Commerce  Commis- 

siou,  see  luterstate  Cooimerce  Commission, 

in  Digest  Sup.  Ct.  1908.] 

Interstate  Commerce  Commtssloii  — 
findings  —  discrimination  —  reason- 
ableness of  Interstate  and  Intrastate 
rates. 

2.  A  finding  of  the  Interstate  Com- 
merce Commission  that  interstate  express 
rates  between  Sioux  City,  Iowa,  and  South 
Dakota  points  are  reasonable,  made  when 
ordering  the  express  companies  to  remove 
an  existing  discrimination  against  inter- 
state commerce  by  ceasing  to  charge  higher 
rates  between  such  points  than  for  sub- 
stantially equal  distances  between  such 
South  Dakota  points  and  five  named  cities 
in  that  state,--doe8  not  necessarily  imply 
that  the  intrastate  rates  are  unreasonable. 
[Matters  as  to  InterRtate  Commerce  Commis- 
sion, see  Interstate  Commerce  Commission, 
in  Digest  Sop.  Ct.  1908.] 

Commerce  —  Federal  power  over  Intra- 
state rates  —  authority  of  Interstate 
Commerce  Commission. 

3.  Congress  could  and  did  invest  the 
Interstate  Commerce  Commission  with  au- 
thority to  remove  an  existing  discrimination 
against  interstate  commerce  by  directing  a 
change  of  an  intrastate  rate  prescribed  by 
state  authority. 

[For  other  cases,  see  Commerce,  III.  c;  In- 
terstate Commerce  Commission,  in  Digest 
Snp.  Ct.  1908.] 

Interstate  Commerce  Commission  — 
powers  —  regulating  Intrastate  rates. 

4.  An  order  of  the  Interstate  Commerce 
Commission  directing  express  companies  to 
remove  an  existing  discrimination  against 
interstate  commerce  by  ceasing  to  cnarge 
higher  rates  between  Qioux  City,  Iowa,  and 
South  Dakota  points  than  for  substantially 
equal  distances  between  such  South  Dakota 
points  and  five  named  South  Dakota  cities 
is  not  invalid  because  it  leaves  to  the  ex- 
press companies  a  discretion  to  determine 
how  the  discrimination  shall  be  removed, 
whether  by  lowering  the  interstate  rates, 
which  the  Commission  found  were  not  un- 
reasonable, or  by  rabing  the  intrastate 
rates,  or  by  doing  both. 

[Matters  as  to  Interstate  Commerce  Commis- 
sion, see  Interstate  Commerce  Commission, 
in  Digest  Sap.  Ct.  1908.] 

Commerce  —  conflicting;  state  and  Fed- 
eral regulations  —  raising  local  ex- 
press rates  under  sanction  of  Inter- 
state Cdnuneroe  Commission  —  notice. 

5.  The  requirement  of  S.  D.  Laws  1011, 
chap.  207,  §  10,  as  amended  by  Laws  1013, 
chap.  304,  that  no  advance  in  intrastate 
rates  may  be  made  except  after  thirty  days' 
notice  to  the  Board  of  Railroad  Commission- 
ers by  the  filing  of  schedules,  and  to  the 
61  L.  ed. 


public  by  publication  and  posting  in  every 
office  of  the  carrier  in  the  state,  may  be  dis- 
regarded by  express  companies  when  raising 
intrastate  rates  conformably  to  an  order 
of  the  Interstate  Commerce  Commission, 
which  directed  such  companies  to  remove 
an  existing  discrimination  against  inter- 
state commerce  by  ceasing  to  diarge  highet 
rates  between  Sioux  City,  Iowa,  and  South 
Dakota  ]>oints  than  for  substantially  e^ual 
distances  between  such  South  Dakota  points 
and  five  named  South  Dakota  cities. 
[For  other  cases,  see  Commerce,  III.  c;  In- 
terstate Commerce  Commission,  in  Digest 
Snp.  Ct.  1908.1 

Interstate  Commerce  Commission  — 
regulating  Intrastate  rates  —  scope  of 
order. 

6.  The  intrastate  rates  involved  in  an 
order  of  the  Interstate  Commerce  Commis- 
sion directing  express  companies  to  remove 
an  existing  discrimination  against  inter- 
state commerce  by  ceasing  to  cnarge  higher 
rates  between  Sioux  City,  Iowa,  and  South 
Dakota  points  than  for  substantially  equal 
distances  between  such  South  Dakota  points 
and  five  named  South  Dakota  cities  must 
be  deemed  to  be  those  only  between  the  five 
named  cities  and  points  in  competitive  ter- 
ritory, i.  e.,  those  commercially  tributary 
both  to  the  five  cities  and  to  Sioux  City, 
Iowa,  in  view  of  the  qualification  of  the 
general  words  of  such  order  by  the  clause, 
"which  said  relation  of  rates  has  been  found 
by  the  Commission  to  be  unjustly  discrimi- 
natory," and  of  the  report  of  the  Commis- 
sion, made  a  part  of  the  order,  which  makes 
it  clear  that  the  order  applied  only  to  eom* 
petitive  territory  in  the  southeastern  sec- 
tion of  SouUi  Dakota. 

[Biatters  as  to  Interstate  Commerce  Commis- 
sion, see  Interstate  Commerce  Commission, 
in  Digest  Snp.  Ct.  1008.] 

Commerce  —  oonflictlne;  state  and  Fed- 
eral regulation  —  Federal  regulation 
of  intrastate  rates  —  Indefinlteness  of 
order  of  Interstate  Commerce  Com- 
mission. 

7.  An  order  of  the  Interstate  Commerce 
Commission  directing  express  companies  to 
remove  an  existing  discrimination  against 
interstate  commerce  bv  ceasing  to  charge 
higher  rates  between  Sioux  City,  Iowa,  and 
South  Dakota  points  than  for  substantially 
equal  distances  between  such  South  Dakota 
points  and  five  named  South  Dakota  cities 
is  not  so  indefinite  as  not  to  serve  the  ex- 
press companies  as  a  justification  for  failure 
to  observe  the  regulations  and  orders  im- 
posed by  state  authority  respecting  such 
intrastate  rates,  since  the  necessary  £ita  for 
adjusting  the  rates  in  ccmtroversy  are  fur- 
nished by  the  limitation  in  such  order  to 
the  relation  of  rates  to  and  from  Sioux 
City,  and  to  and  from  the  five  South  Dakota 
cities  ''under  substantially  similar  circum- 
stances and  conditions  and  for  substantial- 
ly equal  distances,"  and  by  the  statement  in 
the  Commission's  report,  which  is  nuide  a 
part  of  the  order,  that  one  of  such  express 
companies  operates  over  the  lines  of  the  Chi- 
cago &  Northwestern  and  Chicago,  St.  Paul, 
Minneapolis,  &  Omaha  Railway  Companies, 
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and' the  other  over  the  line  of  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company. 
(For  other  cases,  see  Commerce,   III.  c;   In- 

terstate   Commerce   Commission,   in   Digest 

Snp.  Ct.  1908.1 

Cooitfl  —  conflicting  state  and  Federal 
Jurisdiction  —  enjoining  order  of  In- 
terstate Commerce  Commission. 

8.  A  state  court  has  jurisdiction,  not- 
withstanding the  exclusiveness  of  Federal 
jurisdiction  under  the  Acts  of  June  18,  1910 
(36  Stat,  at  L.  539,  chap.  309,  Comp.  Stat. 
1016,  §  993),  and  October  22,  1913  (38  Stat, 
at  L.  219,  chap.  32),  of  suits  "to  enjoin, 
set  aside,  annul,  or  suspend  in  whole  or  in 
part  any  order  of  the  Interstate  Commerce 
Commission,*'  of  a  suit  to  enjoin  express 
companies  from  putting  into  effect  special 
tariffs  increaaing  intrastate  rates,  although 
the  answer  seta  up  as  a  justification  an  or- 
der of  the  Interstate  Commerce  Commis- 
sion directing  such  express  companies  to 
remove  an  existing  discrimination  against 
interstate  commerce  by  ceasing  to  charge 
higher  rates  between  Sioux  City,  Iowa,  and 
South  Dakota  points  than  for  substantially 
equal  distances  between  such  South  Dakota 
points  and  five  named  South  Dakota  cities, 
where  such  answer  does  not  allege  that  all 
the  intrastate  rates  to  and  from  the  five 
cities,  which  had  been  advanced,  were  so 
advanced  in  compliance  with  the  order  of 
the  Commission,  but  merely  alleges  that  the 
rates  applied  were  those  prescribed  "for  in- 
terstate traffic  between  points  within  and 
points  without  the  state  of  South  Dakota," 
and  such  special  tariffs  include  advances  of 
rates  between  the  five  cities  and  many 
points  in  the  state  to  which  the  Commis* 
sion's  order  did  not  apply. 

[For  other  cases,  see  Courts,  VI.'  b,  in  Digest 
Sop.  Ct.  1908J 

[No.  902.] 

Argued  April  13,  1917.  Decided  June  11, 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Dakota  to  review  a 
decree  which  enjoined  express  compa- 
nies from  advancing  intrastate  rates 
which  the  express  companies  attempted 
to  justify  by  an  order  of  the  Interstate 
Commerce  Commission  directing  them  to 
remove  an  existing  discrimination 
against  interstate  commerce  by  ceasing 
to  charge  higher  rates  between  Sioux 
City,  Iowa,  and  South  Dakota  points 
than  for  substantially  equal  distances 
between  such  South  Dakota  points  and 
five  named  Sonth  Dakota  cities.  Modi- 
fied by  dissolving  injunction  so  far  as  it 
extends  to  rates  in  the  competitive  ter- 
ritory, and  as  modified  afiSrmed. 

See  same  case  below,  —  S.  D.  — , 
P.U.R.1917C,  471,  161  N.  W.  132. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  0.  O.  Bailey  and  Branch  P. 
Kerf  cot  argued  the  cause,  and,  with 
Messrs.  T.  B.  Harrison,  J.  H.  Voorhees, 
and  C.  W.  Stockton,  filed  a  brief  for 
plaintiffs  in  error: 

Congress,  under  the  commerce  clause 
of  the  Constitution,  possesses  the  power 
to  abrogate  any  intrastate  rate  which 
becomes  a  burden  upon  interstate  com- 
merce. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  LR.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Houston  £. 
&  W.  T.  R.  Co.  V.  United  States,  234 
U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ct 
Rep.  833. 

Messrs.  John  Barton  Payne,  R.  B. 
Scott,  and  A.  P.  Humburg  filed  a  brief 
as  amici  curi»  on  behalf  of  the  Dlinois 
Central  Railroad  Company  et  aL: 

Jurisdiction  of  the  Interstate  Com- 
merce Commission  to  remove  unjust  dis- 
crimination against  interstate  commerce 
and  undue  preference  in  favor  of  intra- 
state commerce,  resulting  from  the  oper- 
ation of  state  rates,  is  no  longer  an  open 
question. 

Houston  £.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  58  L.  ed.  1341,  34 
Sup.  Ct.  Rep.  833. 

Rates  that  are  reasonable  are  not  nec- 
essarily nondiscriminatory. 

Portland  R.  Light  &  P.  Co.  v.  Rail- 
road Comnussion,  229  U.  S.  397,  411,  57 
L.  ed.  1248,  1258,  33  Sup.  Ct.  Rep.  820; 
Judson,  Interstate  Commerce,  3d  ed.  p. 
314,  §  197;  Railroad  Commission  v. 
Southern  P.  Co.  21  Inters.  Coul  Rep. 
366;  Topeka  Traffic  Asso.  v.  Alabama  & 
y.  R.  Co.  27  Inters.  Com.  Rep.  436. 

Rates  may  be  unjustly  discriminatory 
and  yet  not  confiscatory. 

Missouri-River  Nebraska  Cases,  40 
Inters.  Com.  Rep.  254. 

The  theory  of  the  court  below  as  to 
the  power  of  the  state  over  domestic 
traffic  would  destroy  Federal  control  of 
interstate  commerce.  The  reserved  pow- 
er of  the  states  to  regulate  their  internal 
commerce  is  subject  to  the  limitation 
that  they  must  not  interfere  with,  bur- 
den, or  discriminate  against  interstate 
commerce. 

Houston  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  353-355,  58  L.  ed. 
1341,  1349, 1350,  34  Sup.  Ct.  Rep.  833. 

Messrs.  Joseph  W.  Folk  and  Charles 
W.  Needham  filed  a  brief  as  amici  curie 
on  behalf  of  the  Interstate  Commerce 
Commission : 

A  complete  remedy  is  provided  by  the 
Federal  law,  in  a  Federal  court,  for  re- 
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viewing  an  order  of  the  Commission  for 
any  reason. 

Illinois  C.  R.  Co.  ▼.  Interstate  Com- 
merce Commission,  206  U.  S.  441,  445, 
51  L.  ed.  1128,  1130,  27  Sup.  Ct.  Rep. 
700;  Interstate  Commerce  Commission 
V.  Union  P.  R.  Co.  222  U.  S.  541,  547, 

56  L.  ed.  308,  311,  32  Sup.  Ct.  Rep. 
108;  Interstate  Commerce  Commission  v. 
LouisviUe  &  N.  R.  Co.  227  U.  S.  88,  92, 

57  L.  ed.  431,  433,  33  Sup.  Ct.  Rep.  185; 
Pennsylvania  R.  Co.  v.  Sonman  Shaft 
Coal  Co.  242  U.  S.  120,  123,  ante,  188, 
190,  37  Sup.  Ct.  Rep.  46. 

The  Commission  had  jurisdiction  of 
the  parties  and  of  the  subject-matter, 
and  the  order  could  not  be  attacked  col- 
laterally. 

Houston  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  354,  58  L.  ed.  1341, 
1349,  34  Sup.  Ct.  Rep.  833;  Cocke  v. 
Halsey,  16  Pet.  71, 10  L.  ed.  891 ;  Phila- 
delphia  &  T.  R.  Co.  v.  Stimpson,  14  Pet. 
448,  458, 10  L.  ed.  535,  540;  Long  Island 
County  V.  United  States,  4  WaU.  435, 18 
L.  ed.  419;  Michaels  v.  Post,  21  Wall. 
398,  22  L.  ed.  520;  Secombe  v.  Mil- 
waukee  A  St.  P.  R.  Co.  23  Wall.  108, 
23  L.  ed.  67;  Santiago  v.  Nogueras,  214 
U.  S.  260,  53  L.  ed.  989,  29  Sup.  Ct.  Rep. 
608;  United  States  use  of  Hine  v.  Morse, 
218  U.  S.  493,  59  L.  ed.  1123,  31  Sup. 
Ct.  Rep.  37,  21  Ann.  Cas.  782;  Briscoe 
V.  Rudolph,  221  U.  S.  547,  55  L.  ed.  848, 
31  Sup.  Ct.  Rep.  679;  Wilcox  v.  Jackson, 
13  Pet.  498,  10  L.  ed.  264;  Western  U. 
Teleg.  Co.  v.  Missouri,  190  U.  S.  412,  47 
L.  ed.  1116>  23  Sup.  Ct.  Rep.  730;  San- 
ford  V.  Sanford,  139  U.  S.  642,  646,  35 
L.  ed.  290,  291,  11  Sup.  Ct.  Rep.  666; 
Weeks  v.  Bridgman,  159  U.  S.  541,  40 
L.  ed.  253,  16  Sup.  Ct.  Rep.  72;  Voor- 
hees  V.  Jackson,  10  Pet.  449,  9  L.  ed. 
490;  Sabariego  v.  Maverick,  124  U.  S. 
261,  31  L.  ed.  430,  8  Sup.  Ct.  Rep.  461; 
United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  31,  37  L.  ed.  354,  13  Sup. 
Ct.  Rep.  458;  United  States  v.  Dalles 
Military  Road  Co.  148  U.  S.  49,  37  L. 
ed.  362,  13  Sup.  Ct.  Rep.  465;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499,  48 
L.  ed.  276,  24  Sup.  Ct.  Rep.  154;  Ex 
parte  Terry,  128  U.  S.  289,  32  L.  ed. 
405,  9  Sup.  Ct.  Rep.  77;  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  165,  37 
L.  ed.  123,  13  Sup.  Ct.  Rep.  271;  Wind- 
sor V.  McVeigh,  93  U.  S.  274,  23  L.  ed. 
914;  United  States  use  of  Wilson  v. 
Walker,  109  U.  S.  258,  27  L.  ed.  927,  3 
Sup.  Ct.  Rep.  277. 
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Mr.  Oliver  E.  Sweet  argued  the  cause, 
and,  with  Messrs.  Byron  S.  Payne,  P. 
W.  Dougherty,  and  Clarence  C.  Cald- 
well, filed  a  brief  for  defendants  in  er- 
ror: 

The  purpose  of  this  action  is  to  deter- 
mine whether  or  not  there  exists,  under 
the  facts  and  circumstances  in  this  case, 
a  necessity  so  great  or  other  rights  so 
sacred  as  to  require  the  state  of  South 
Dakota  to  relinquish  its  undoubted  right 
to  prescribe  and  maintain  just  and  rea- 
sonable charges  for  carrying  express 
freight  between  stations  withm  its  bor- 
ders. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418;  Reagan  v.  Mercantile 
Trust  Co.  154  U.  S.  413,  38  L.  ed.  1028, 
4  Inters.  Com.  Rep.  575, 14  Sup.  Ct.  Rep. 
lOGO. 

The  Interstate  Commerce  Commis- 
sion's plan  or  schedule  of  rates  is  not  a 
rigid  or  unalterable  plan,  and  the  state 
authorities,  where  they  have  adopted 
that  plan  in  the  main,  are  reforming  the 
same  to  meet  the  demands  of  individual 
cases. 

Gray  &  Zenter  v.  American  Exp.  Co. 
14  W.  R.  C.  817. 

The  Interstate  Commerce  Commission 
has  no  power  to  prescribe  intrastate 
rates. 

Houston  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  58  L.  ed.  1341, 
34  Sup.  Ct.  Rep.  833;  Minnesota  Rate 
Cases,  supra. 

Mr.  Justice  Braadeis  delivered  the 
opinion  of  the  court: 

In  1912  the  Interstate  Commerce  Com- 
mission entered  upon  a  comprehensive 
investigation  of  express  rates,  [610] 
practices,  accounts,  and  revenues.  Its 
report  ^  resulted  in  the  establishment,  on 
February  1,  1914,  throughout  the  Unit- 
ed States,  of  the  so-called  uniform  zone 
and  block  system  of  rates  in  interstate 
transportation,  and  the  prompt  adop- 
tion, in  forty  states,  of  the  same  system 
in  intrastate  transportation.'  South  Da- 
kota did  not  adopt  the  national  system. 
It  adheres  to  a  schedule  of  maximum 
express    charges,    known    as    Distance 

1  Re  Express  Rates,  Practices,  Accoimta, 
&  Revenues,  24  Inters.  Com.  Rep.  380;  28 
Inters.  Com.  Rep.  132.  The  order  was  modi- 
fled  in  some  respects  in  1915,  35  Inters. 
Com.  Rep.  3. 

t28  Ann.  Rep.  of  Interstate  Commerce 
Commission,  p.  20. 
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Tariff  No.  2,  which  was  promulgated  by 
its  Board  of  Railroad  Commissioners  in 
1911,  and  which,  on  weighted  average, 
is  abont  40  per  cent  lower  than  the 
Zone  and  block  system.  Shippers  of 
Sioux  City,  Iowa,  complained  tnat  the 
differences  between  these  interstate  and 
intrastate  scales  of  rates  resulted  in  un- 
just discrimination  against  them,  to  the 
advantage  of  their  South  Dakota  com- 
petitors. Proceedings  to  secure  relief 
were  brought  by  them  before  the  Inter- 
state Commerce  Commission;  and  on 
Hay  23, 1916,  its  report  and  order  were 
filed.  Traffic  Bureau  ▼.  American  Ebcp. 
Co.  39  Inters.  Cool  Rep.  703. 

This  order,'  couched  in  general  terms, 
prohibited  charging  [620]  after  August 
15, 1916  (later  extended  to  September  15, 
1916),  '^higher  rates  for  the  transporta- 
tion of  shipments  by  express  between 
Sioux  City,  Iowa,  and  points  in  the  state 
of  South  Dakota,  than  are  contempo- 
raneously .  .  .  demanded  .  .  . 
for  transportation  under  substantially 
similar  circumstances  and  conditions  for 
substantiaUy  equal  distances  between 
Sioux  Falls,  Mitchell,  Aberdeen,  Water- 
town,  and  Yankton,  South  Dakota,  on 
the  one  hand,  and  said  points  in  the 
state  of  South  Dakota,  on  the  other, 
which  said  relation  of  rates  has  been 
found  by  the  Conmiission  to  be  unjustly 
discriminatory."  The  order  made  ''the 
report  containing  its  findings  of  fact 
and  conclusions  thereon"  a  part  there- 
of; and  the  report  makes  clear  that  the 
order  applied  only  to  competitive  terri- 
tory, and  that  this  is  the  southeastern 
section  of  South  Dakota.  The  report 
also  declared  "that  the  South  Dakota 
rates  are  too  low  to  be  made  the  measure 
of  interstate  rates  between  Sioux  City 
and  South  Dakota  points;"  that  the  ex- 
isting interstate  rates  ''have  not  been 
shown  to  be  unreasonable;"  that  no  rea- 
son has  been  presented  for  modifying 
them ;  and  that  the  Commission  is  "under 
no  doubt  as  to  how  the  unjust  discrimi- 
nation found  to  exist  should  be  correct- 


ed;" but  the  report  did  not  expressly 
state  that  the  intrastate  rates  should  be 
raised,  nor  did  it  enumerate  the  com- 
petitive points  in  South  Dakota  to  which 
the  rate  adjustment  should  apply. 

In  July,  1916,  the  express  companies 
conferred  informally  with  the  Board  of 
Railroad  Commissioners  about  intro- 
ducing in  South  Dakota  complete  intra- 
state tariffs  corresponding  with  the  zone 
and  block  system  scale,  and  also  about 
introducing  special  tariffs  on  that  basis 
covering  [o21]  rates  between  the  cities 
of  Sioux  Falls,  Mitchell,  Aberdeen,  Wat- 
ertown,  and  Yankton  and  M  other  points 
in  the  state.  On  August  5  the  Board 
issued  an  order  for  a  general  investi- 
gation of  express  rates;  and  set  for  hear- 
ing on  December  4, 1916,  that  investiga- 
tion as  well  as  the  applications  to  put 
into  effect  these  special  or  general  tar- 
iffs.   In  an  opinion  then  filed,  it  said: 

"The  rates  which  shall  be  put  into 
effect  to  remove  the  discrimination  found 
by  the  Interstate  Commerce  Commission 
to  exist  in  favor  of  jobbers  at  Aberdeen, 
Watertown,  Sioux  Falls,  Mitchell,  and 
Yankton,  and  against  Sioux  City  and  its 
jobbers,  have  not  yet  been  determined. 
As  these  rates  are  to  apply  on  intra- 
state traffic  and  between  stations  and 
over  lines  wholly  within  this  state,  this 
commission  [Board]  is  the  proper  tri- 
bunal to  fix  these  rates.  To  permit  the 
putting  into  effect  of  two  systems  of 
rates,  one  from  the  cities  named  and 
another  from  all  other  cities  in  the  state, 
would  create  an  intolerable  situation." 

On  August  25,  the  express  companies 
formally  presented  to  the  Board  the  spe- 
cial tanffs,  to  become  effective  Septem- 
ber 15.  And  on  September  12,  the  Board 
formally  refused  to  allow  the  same  to  be 
filed,  and  rejected  them,  among  other 
reasons,  because  the 
"schedules  have  not  been  printed  and 
published,  and  thirty  days'  notice  of  the 
time  when  the  said  proposed  classifica- 
tions, tariffs,  tables,  and  schedules  shall 
go  ^nto  effect  has  not  been  g^ven  to  the 


''This  case  being  at  issue  upon  com- 
plaint and  answers  on  file,  and  having  been 
duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and 
things  involved  having  been  had,  and  the 
Commission  having,  on  the  date  hereof, 
made  and  filed  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a 
part  hereof: 

''It  is  ordered,  That  the  above-named  de- 
fendants, according  as  tliey  participate  in 
the  transportation,  be,  and  they  are  hereby, 
notified  and  required  to  cease  and  desist,  on 
or  before  August  15,  1010,  and  thereafter 
1856 


to  abstain,  from  publishing,  demanding,  or 
collecting  higher  rates  for  the  transporta- 
tion of  uiipmenta  by  express  between  Sioux 
City,  Iowa,  and  points  in  the  state  of  South 
Dakota,  than  are  contemporaneously  pub- 
lished, demanded,  or  collected  for  transpor- 
tation under  substantially  similar  circum- 
stances and  conditions  for  substantially 
equal  distances  between  Sioux  Falls,  Mitch- 
ell, Aberdeen,  Watertown,  and  Yankton, 
South  Dakota,  on  the  one  hand,  and  said 
points  in  the  state  of  South  Dakota,  on  the 
other,  which  said  relation  of  rates  has  been 
found  by  the  Commission  to  be  unjustly  dis- 
criminatory." 
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b6ard  of  Railroad  Commissioners  of  the 
State  of  South  Dakota,  and  to  the  public, 
as  required  by  the  provisions  of  §  10  of 
chapter  207  of  the  Laws  of  1911." 

€^  the  same  day  the  attorney  general 
of  South  Dakota  and  the  Board  of  Rail- 
road Commissioners  brought  an  original 
proceeding  in  the  supreme  court  of  the 
state  against  the  American  Express  Com- 
pany and  Wells  Fargo  ft  Company  to 
enjoin  them  from  putting  into  effect  the 
special  tariffs  covering  all  their  rates 
within  the  state  to  [622]  and  from  the 
five  cities  named;  and  a  restraining  or- 
der was  issued.  The  defendants  com- 
plied with  the  restraining  order;  but 
filed  an  answer  in  which  they  set  up  the 
order  of  the  Interstate  Commerce  Com- 
mission, and  alleged  that  about  August 
15  they  published  certain  express  rate 
tables,  but  that 

''all  rates  for  the  carriage  of  express 
matter  intrastate  throughout  the  state 
of  South  Dakota  were  left  the  same  as 
^vovided  in  the  South  Dakota  Express 
Distance  Tariff  No.  2,  Exhibit  A  hereto, 
excepting  the  rates  to  and  from  the 
cities  of  Sioux  Falls,  Aberdeen,  Water- 
town,  Mitchell,  and  Yankton,  and  other 
South  Dakota  points;  that  to  the  busi- 
ness between  said  cities  .  .  .  and 
other  South  Dakota  points  there  were 
applied  the  rates  prescribed  by  the  In- 
terstate Commerce  Commission,  as  here- 
inbefore set  forth,  for  interstate  traffic, 
between  points  within  and  points  with- 
out the  state  of  South  Dakota;  that  ex- 
cepting for  the  application  of  the  Inter- 
state Commerce  Commission  rates  to 
traffic  to  and  from  said  cities  .  .  . 
no  changes  were  made  in  the  express 
tariffs  throughout  the  state  of  South  Da- 
kota, as  the  same  had  previously  existed 
under  the  provisions  of  the  South  Da- 
kota Distance  Tariff  No.  2    .    .    ." 

There  was  in  the  answer  no  explicit 
allegation  that  no  change  in  rates  had 


*The  answer  also  alleged  that  shippers 
and  organizations  representing  the  mer- 
chants of  the  five  South  Dakota  cities  had 
brought  suit  against  these  and  other  express 
companies  in  the  district  court  of  the  Unit- 
ed States  for  the  northern  district  of  Iowa 
to  enjoin  the  enforcement  of  the  order  of 
the  Interstate  Commerce  Commission  and 
the  putting  into  effect  of  the  special  tariffs 
above  referred  to;  that  on  filing  the  bill 
an  order  of  notice  issued;  that  ute  United 
States  and  the  Interstate  Commerce  Com- 
mission appeared  specially  to  object  to  the 
jurisdiction  of  the  court;  and  that  on  Au- 
gust 28,  three  judges  sitting,  an  order  was 
entered  as  follows: 

"the  plaintiffs,  with  leave  of  court,  offer 
their  evidence  in  support  of  the  application 
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been  made  except  as  required  by  the 
Commission's  order.^ 

[623]  The  plaintiffs  demurred  to  the 
answer  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  de- 
fense to  the  suit.  The  demurrer  was 
sustained,  and  defendants  having  elect- 
ed to  stand  on  their  answer,  a  perpetual 
injunction  was  granted  on  December  5, 
which  enjoined  the  express  companies 
from  putting  into  effect  the  special  tar- 
iffs presented  on  August  25, 
"or  any  of  the  rates,  fares,  or  charges 
specified  in  said  tables  between  the  cities 
of  Aberdeen,  Mitchell,  Sioux  Falls,  Wat- 
ertown,  or  Tankton  in  the  state  of  South 
Dakota  and  other  stations  of  said  ex- 
press companies  in  said  state  .  .  . 
or  .  .  .  charges  greater  .  .  .  than 
the  maximum  rates  .  .  •  of  .  .  . 
Distance  Tariff  No.  2  .  .  .  unless 
or  until  a  schedule  of  express  rates  shall 
have  first  been  submitted  to  the  Board 
of  Railroad  Commissioners  of  the  State 
of  South  Dakota  and  have  been  regular- 
ly approved  and  allowed  by  said  Board 
in  conformity  to  the  laws  of  the  state  of 
South  Dakota."  » 

A  petition  for  writ  of  error  to  this 
court  was  allowed  December  U,  1916. 
The  record  was  filed  here  January  27, 
1917,  and  included  in  it  is  the  opinion 
of  the  supreme  court  of  South  Dakota, 
filed  in  the  cause  January  20, 1917.  The 
reasons  there  given  for  holding  that  the 
order  of  the  fiiterstate  Commerce  Com- 
mission is  no  justification  for  disregard- 
ing the  order  of  the  Board  of  Railroad 
Commissioners  of  South  Dakota  embody, 
in  substance,  the  argument  made  here  on 
behalf  of  the  state's  officials. 

[624]  1.  The  nature  of  the  Inter- 
state Commerce  Commission's  order. 

In  its  specific  direction  the  order 
merely  prohibits  changing  higher  rates 
to  and  from  Sioux  City  than  to  and 
from  the  five  South  Dakota  cities.     It 


for  a  temporary  writ  of  injunction,  and  the 
court  finds  that  upon  the  showing  made 
the  plaintiffs  would  not  be  entitled  to  a 
temporary  writ  of  injunction,  and  therefore 
dechnes  to  pass  on  the  plea  to  the  Jurisdic- 
tion .  .  .  ."  See  also  Brown  Drug  Co. 
V.  United  States,  235  Fed.  603. 

•  On  December  5,  1916,  the  defendants 
had  also  applied  for  dissolution  of  the  re- 
straining order,  alleging,  among  other 
things,  that  the  United  States  had  insti- 
tuted suit  against  them  in  the  district  oourt 
of  the  United  States  for  the  southern  dis- 
trict of  New  York  to  recover  the  penalties 
prescribed  by  Congress,  to  wit,  $6,000  a 
day  for  failure  to  comply  with  the  order  of 
the  Interstate  Commerce  Commission;  and 
that  they  were  liable  to  further  suits. 
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eould  be  complied  with  (a)  by  reducing 
the  interstate  rates  to  the  South  Dakota 
scale,  or  (b)  by  raising  the  South  Da- 
kota rates  to  the  interstate  scale,  or  (c) 
by  reducing  one  and  raising  the  other 
until  equality  is  reached  iu  an  inter- 
mediate scale.  The  report  (which  is 
made  a  part  of  the  order)  contains, 
among  other  things,  a  finding  that  the 
interstate  rate  which  was  prescribed  by 
the  Commission  was  not  shown  to  be 
unreasonable.  This  finding  gives  im- 
plied authority  to  the  express  companies 
both  to  maintain  its  interstate  rates  and 
to  raise  to  their  level  the  intrastate  rates 
involved.  The  Shreveport  Case  (Hous- 
ton, E.  &  W.  T.  R.  Co.  V.  United  States) 
234  U.  S.  342,  58  L.  ed.  1341,  34  Sup. 
Ct.  Rep.  833.  For,  if  the  interstate  rates 
are  maintained,  the  discrimination  can 
be  removed  only  by  raising  the  intrastate 
rates. 

But  the  finding  that  discrimination 
exists  and  that  the  interstate  rates  are 
reasonable  does  not  necessarily  imply  a 
finding  that  the  intrastate  rates  are  un- 
reasonable. Both  rates  may  lie  within 
the  zone  of  reasonableness  and  yet  in- 
volve unjust  discrimination.  Interstate 
Commerce  Commission  v.  Baltimore  & 
0.  R.  Co.  145  U.  S.  263,  277,  36  L.  ed. 
699,  703,  4  Inters.  Com.  Rep.  92, 12  Sup. 
Ct.  Rep.  844.  Proceedings  to  remove 
unjust  discrimination  are  aimed  directly 
only  at  the  relation  of  rates.  If  in  such  a 
proceeding  an  unreasonable  rate  is  un- 
covered and  that  rate  made  reasonable, 
it  is  done  as  a  means  to  the  end  of  re- 
moving discrimination.  The  correction 
is  an  incident  merely. 

2.  The  power  of  the  Interstate  Com- 
merce Commission. 

The  supreme  court  of  South  Dakota 
declares : 

"K  the  purported  order  of  the  Com- 
mission, does,  in  any  respect,  regulate 
intrastate  commerce,  it  is  to  that  extent 
[625]  void,  owing  to  the  Commission's 
want  of  jurisdiction  over  the  subject- 
matter."  [—  S.  D.  — ,  P.U.R.1917C,  475, 
161  N.  W.  132.] 

That  court  denies  not  only  the  intent 
of  Congress  to  confer  upon  the  Com- 
mission authority  to  remove  an  existing 
discrimination  against  interstate  com- 
merce by  directing  a  change  of  an  intra- 
state rate  prescribed  by  state  authority, 
but  denies  also  the  power  of  Congress 
under  the  Constitution  to  confer  such 
power  upon  the  Commission  or  to  exer- 
cise it  directly.  The  existence  of  such 
power  and  authority  should  not  have 
been  questioned  since  the  decision  of 
this  court  in  the  Shreveport  Case. 
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It  is  also  urged,  that  even  if  the  Com- 
mission had  power,  under  the  circum- 
stances, to  order  a  change  of  the  intra- 
state rates,  the  order  in  question  was 
invalid,  because  the  Commission,  instead 
of  specifically  directing  the  change,  un- 
dertook to  give  to  the  carrier  a  discre- 
tion as  to  how  it  should  be  done  and  as 
to  the  territory  to  which  it  should  apply. 
The  order  properly  left  to  the  carrier's 
discretion  to  determine  how  the  discrimi- 
nation should  be  removed ;  that  is,  wheth- 
er by  lowering  the  interstate  rates  or  by 
raising  the  intrastate  rates,  or  by  doing 
both.  In  its  general  form  the  order  is 
identical  with  that  under  consideration 
in  the  Shreveport  Case.  Where  a  pro- 
ceeding to  remove  unjust  discrimination 
presents  solely  the  question  whether  the 
carrier  has  improperly  exercised  its  au- 
thority to  initiate  rates,  the  Commission 
may  legally  order,  in  general  terms,  the 
removal  of  the  discrimination  shown, 
leaving  upon  the  carrier  the  burden  of 
determining  also  the  points  to  and  from 
which  rates  must  be  changed,  in  order 
to  effect  a  removal  of  the  discrimination. 
But  where,  as  here,  there  is  a  confiict 
between  the  Federal  and  the  state  au- 
thorities, the  Commission's  order  cannot 
serve  as  a  justification  for  disregarding 
a  regulation  or  order  issued  under  state 
authority,  unless,  and  except  so  far  as, 
it  is  definite  as  to  the  territory  or  points 
to  which  it  applies.  For  the  power  of 
the  Commission  is  dominant  [626]  only 
to  the  extent  that  the  exercise  is  found 
by  it  to  be  necessary  to  remove  the  ex- 
isting discrimination  against  interstate 
traffic.  Still,  "certum  est  quod  oertum 
reddi  potest."  Whether  the  order  here 
involved  is  definite  presents  a  question 
of  construction  which  will  be  considered 
later. 

3.  The  requirements  of  the  state  law. 

The  South  Dakota  statute  (1911,  chap. 
207,  §  10,  as  aniended  1913,  chap.  304) 
provides  that  no  advance  in  intrastate 
rates  may  be  made  except  after  thirty 
days'  notice  to  the  Board  of  Railroad 
Commissioners  by  filing  of  schedules,  and 
to  the  public  by  publication  and  posting 
in  every  office  of  the  carrier  in  the  stat^ 
The  special  tariff  here  in  question,  which 
was  presented  to  the  Board  informally 
at  conferences  in  July,  was  not  formally 
offered  for  filing  until  August  25.  It 
was,  by  its  terms,  to  take  effect  Septem- 
ber 15 ;  and  notice  to  the  public  was  not 
made  as  provided  in  the  statute.  But 
these  provisions  cannot  be  held  to  apply 
to  changes  in  intrastate  rates  over  which 
the  Board  has  no  control.     The  proper 

eonduet  of  business  would  suggest  the 

244  V.  S. 


loia. 


AMERICAN  EXP.  00.  v.  SOUTH  DAKOTA  £X  REL.  CALDWELL.    020-628 


giving  of  some  notice  (as  was  done  by 
the  express  companies  in  the  instant 
case) ;  but  a  valid  order  of  the  Commis- 
sion is,  when  applicable,  a  legal  justi- 
fication for  disregarding  a  conflicting 
regulation  of  the  state  law — because  the 
Federal  authority  is  dominant. 

4.  The  scope  of  the  order. 

If  the  general  words  of  the  order  are 
read  alone,  they  might  perhaps  be  un- 
derstood as  applying  to  rates  between 
the  five  named  South  Dakota  cities  and 
aU  other  'pints''  in  South  Dakota.  But 
the  order  explicitly  makes  the  report 
which  IB  filed  therewith  a  part  thereof; 
and  the  order  itself  also  qualifies  the 
general  words  used,  by  the  clause: 
''Which  said  relation  of  rates  has  been 
found  by  the  Commission  to  be  unjustly 
discriminatory."  The  report  makes  it 
thus  perfectly  clear  that  the  order  ap- 
plies only  to  the  'pints''  in  competitive 
territory,  or,  [627]  as  the  supreme  court 
expresses  it,  those  ^commercially  tribu- 
tary'' both  to  the  five  cities  and  to  Sioux 
City.  That  territory,  as  the  report  also 
shows,  is  the  southeastern  part  of  South 
Dakota;  and  as  to  this  alone,  the  dis- 
crimination was  found  to  exist.  The 
express  companies  were  not  warranted 
by  anything  in  the  order  in  extending 
the  special  tariffs  of  rates  to  and  from 
the  five  cities  to  include  ''points"  in 
every  part  of  the  state.  As  to  all  rate 
advances  other  than  those  in  the  com- 
petitive territory,  their  action  was  un- 
authorized. 

It  is  urged  on  behalf  of  the  state  of- 
ficials that  the  order  does  not  show  with 
the  necessary  precision  to  what  ''points" 
it  applies;  and  that  if  not  wholly  void 
for  indefiniteness,  it  at  least  cannot  serve 
as  a  justification  for  failure  to  observe 
the  regulations  and  orders  imposed  by 
authority  of  the  state.  In  cases  of  this 
nature,  where  the  dominant  Federal  au- 
thority is  exerted  to  affect  intrastate 
rates,  it  is  desirable  that  the  orders  of 
the  Interstate  Commerce  Commission 
should  be  so  definite  as  to  the  rates  and 
territory  to  be  affected  as  to  preclude 
misapprehension.  If  an  order  is  believed 
to  lack  definiteness  an  application  should 
be  made  to  the  Commission  for  further 
specifications.  But  the  order,  although 
less  explicit  than  desirable,  is,  when  read 
in  connection  with  the  railroad  map,  not 
lacking  in  the  requisite  definiteness.  As 
the  order  is  limited  to  the  relation  of 
rates  to  and  from  Sioux  City  and  to 
and  from  the  five  South  Dakota  cities 

"under  substantially  similar  circnm- 
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stances  and  conditions  and  for  substan- 
tially equal  distances,"  and  the  report 
states  that  the  American  Express  Com- 
pany operates  ••over  the  lines  of  the  Clii- 
cago  ft  Northwestern  Railway  Company 
and  the  Chicago,  St.  Paul,  Minnciipolis, 
&  Omaha  Railway  Company,"  and  that 
the  Wells  Fargo  k  Company  operates 
"over  the  Chicago,  Milwaukee,  &  St. 
Paul  Railway  Company,"  it  furnishes 
the  necessary  data  for  adjusting  the 
rates  in  controversy. 

[628]  5.  The  jurisdiction  of  the  state 
court 

It  is  urged  that  the  supreme  court  of 
South  Dakota  erroneously  assumed  ju- 
risdiction, because  this  proceeding  is  an 
attack  upon  an  order  of  the  Interstate 
Commerce  Commission;  that  by  the  Act 
of  Congress  (36  SUt.  at  L.  539,  540, 
543,  chap.  309,  Comp.  Stat.  1916,  §  993) 
exclusive  power  "to  enjoin,  set  aside, 
annul,  or  suspend  in  whole  or  in  part 
any  order  of  this  Interstate  Commerce 
Commission"  was  vested  in  the  commerce 
court;  and  that  by  the  Act  of  October 
22,  1913,  abolishing  that  court  (38  Stat, 
at  L.  219,  chap.  32),  the  exclusive  power 
was  transfen«d  to  the  several  district 
courts.  If  this  were  a  proceeding  pro- 
fessedly "to  enjoin,  set  aside,  annul,  or 
suspend"  an  order  of  the  Commission 
"in  whole  or  in  part,"  a  state  court 
would  obviously  have  no  jurisdiction. 
The  bill  does  not  purport  to  attack,  nor 
does  it  even  refer  to,  any  such  order. 
It  alleges  only  that  the  express  com- 
panies propose  "increases  and  advances" 
in  charges  for  intrastate  transportation, 
by  introducing  "existing  interstate 
rates."  It  is  the  answer  which  sets  up 
the  order  of  the  Commission  as  a  justi- 
fication; and  plaintiffs  deny  that  it  is 
such.  Whether  or  not  the  state  court 
has  jurisdiction  cannot,  of  course,  de- 
pend upon  the  professed  purpose  of  the 
proceeding  nor  upon  the  mere  form  of 
pleiMling.  An  order  may  be  as  effective- 
ly annulled  by  misconstruction  as  by 
avowedly  setting  it  aside.  But  we  have 
no  occasion  to  determine  in  the  instant 
case  under  what  circumstances  and  to 
what  extent  the  effect  of  orders  of.  the 
Commission  may  be  questioned  in  state 
courts.  The  answer  does  not  allege  that 
all  the  intrastate  rates  to  and  from  the 
five  cities  which  have  been  advanced 
were  advanced  in  compliance  with  the 
order  of  the  Commission.  It  alleges 
merely  that  the  rates  applied  were  those 
prescribed  "for  interstate  traffic  between 
points  within   and  points  without  the 
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state  of  South  Dakota;"*  and  it  is  clear 
that  the  [629]  special  tariffs  here  in 
question  include  advances  of  rates  be- 
tween the  five  cities  and  many  'pints'' 
in  the  state  to  which  the  Commission's 
order  did  not  apply.  It  could  not,  there- 
fore, afford  a  justification  for  putting 
into  effect  those  intrastate  rates  withQut 
first  making  the  publication  required  by 
the  state  law  and  securing  the  approval 
of  the  state  board.  These  rates  the  su- 
preme court  of  South  Dakota  had  juris- 
diction to  enjoin,  and  the  decree  must 
be  affirmed  to  that  extent.  It  is  also 
clear  that  the  decree  of  the  supreme 
court,  in  so  far  as  it  enjoined  the  ex- 
press companies  from  advancing  any  in- 
trastate rate  to  and  from  the  five  cities 
until  the  same  shaU  have  been  approved 
by  the  South  Dakota  Board  of  Railroad 
Commissioners,  was  erroneous.  So  far 
as  it  extends  to  rates  in  the  competitive 
territory  as  to  which  discrimination  was 
found  to  exist,  it  must  be  modified  and 
the  injunction  dissolved.  With  this 
modification  the  decree  of  the  state  court 
is  affirmed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent 
with  this  opinion. 
It  is  so  ordered. 

Mr.  Justice  McKenna  dissents. 


[680]      WASHINGTON     RAILWAY     & 
ELECTRIC  COMPANY,  Plff.  in  Err., 

V. 

ANN  CATHERINE  SCALA,  Administratrix 
of  the  Estate  of  Alvin  Joseph  Scala,  De- 
ceased. 

(See  S.  C.  Reporter's  ed.  630-640.) 

Error  to  District  of  Columbia  court  of 
appeals  —  Federal  question  —  em- 
ployers' liability. 

1.  The    Federal    Supreme    Court    has 

jurisdiction  of  a  writ  of  error  to  the  court 

of  appeals  of  the  District  of  Columbia  in 

a   case  in   which  the  construction  of   the 

Federal  Employers'  Liability  Act  of  April 

22,  1908  (36  Stat,  at  L.  65,  chap.  140),  as 

amended  by  the  Act  of  April  6,  1910   (36 

Stat,  at  L.  291,  chap.  143,  (Jomp.  Stat.  1916, 

$  8662),  is  drawn  in  question. 

[For  other  cases,  see  Appeal  and  Error,  III. 
<r.  6.  in  Digest  Sup.  Ct.  1908.] 

<The  claim  that  the  express  companies 
attempted  to  make  only  those  changes  which 
were  required  to  comply  with  the  order  of 
the  Commission  was  first  explicitly  made 
in  the  petition  for  writ  of  error  to  this 
court.  There  was,  however,  in  the  motion 
filed  December  5,  to  dissolve  the  restraining 
order,  a  general  allegation  that  the  express 
companies  'Vere  ordered  to  put  into  effect 
the  rates  restrained"  by  the  state  court. 
1S60 


Master  and  servant  —  employers*  lia- 
bility —  who  are  common  carriers  by 
railway  —  electric  railway. 

2.  A  corporation  incorporated  as  a 
railway  company  with  full  power  of  emi- 
nent  domain,  owning  and  operating  an  in- 
terstate line  of  electric  railway  constructed 
largely  on  a  private  right  of  way,  and  en- 
gaged in  carrying  passensers  for  hire  be- 
tween its  termini,  is  a  ^'common  carrier 
by  railway"  within  the  meaning  of  tlie  Act 
of  April  22,  1908  (35  Stat,  at  L.  66,  chap. 
149),  as  amended  by  the  Act  of  April  5, 
1910  (36  SUt.  at  L.  291,  chap.  143,  Comp. 
Stat.  1916,  §  8662),  governing  the  liability 
of  interstate  railway  carriers  for  the  death 
or  injury  of  their  employees  when  employed 
in  interstate  commerce. 

[For  other  cases*  see  Master  and  Servant,  II. 
a.  in  Digest  Sup.  Ct.  1908.] 

Limitation  of  actions  —  suspension  by 
suit  —  amendment  —  new  cause  of  ac- 
tion —  employers'  liability. 

3.  The  amendment  of  the  counts  in  the 
complaint  in  an  action  for  death  brought 
under  the  Employers'  Liability  Act  of  April 
22,  1908  (35  Stat,  at  L.  65,  chap.  149),  as 
amended  by  the  Act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143,  Comp.  Stat.  1916, 
§  8662),  which  alleged  that  the  injuries  re- 
ceived caused  the  deceased  to  suffer  intense 
pain,  by  adding  an  allegation  that  such  in- 
juries caused  fim  "conscious  pain  and  suf- 
fering," did  not  introduce  a  new  cause  of  ac- 
tion which  would  be  barred,  because  the  two 
years'  limitation  prescribed  by  the  act  had 
then  elapsed. 

[For  other  cases,  see  Limitation  of  Actions, 
599-602,  In  Digest  Sup.  Ct.  1908.] 

Pleading  —  amendment  —  elements  of 
damages. 

4.  The  trial  court  could  permit  the 
counts  in  the  complaint  in  an  action  for 
death  imder  the  Employers'  Liability  Act 
of  April  22,  1908  (35  l^t.  at  L.  65,  chap. 
149),  as  amended  by  the  Act  of  April  5, 
1910  (36  Stat,  at  L.  291,  chap.  143,  Comp. 
Stat.  1916,  §  8662),  which  alleged  that  the 
injuries  received  caused  the  deceased  to 
suffer  intense  pain,  to  be  amended  after 
the  evidence  was  all  in  by  adding  an  allega- 

Note. — On  the  appellate  jurisdiction 
of  the  Federal  Supreme  Court  over  the 
District  of  Columbia  courts — see  note  to 
United  States  ex  reL  Taylor  v.  Taft,  51 
L.  ed.  U.  S.  269. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers'  Lia- 
bility Act — see  notes  to  Lamphere  v.  Ore- 
gon R.  &  Nav.  Co.  47  L.R.A.(N.S.)  38, 
and  Seaboard  Air  Line  B.  Co.  v.  Horton, 
L.R.A.1915C,  47. 

On  relation  of  new  pleadings  to  Statute 
of  Limitations — see  notes  to  Missouri,  K. 
&  T.  R.  Co.  ▼.  Bagley,  3  L.R.A.(N.S.) 
259;  Bourdreauz  v.  Tucson  Gas,  £.  L.  & 
P.  Co.  33  L.R.A.(N.S.)  196;  and  Phila- 
delphia, B.  A  W.  R.  Co.  V.  Gatta,  47 
L.B.A.(N.S.)  932. 
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lion  tliat  sttoh  injuries  had  caused  him  "con- 
scious pain  and  suffering/'  where,  under 
these  counts  as  they  stood  before  the  amend- 
ment>  testimony  had  been  admitted  with- 
out objection,  tending  to  prove  that  the  de- 
ceased suffered  pain  during  the  comparative- 
ly short  interval  between  the  time  he  was 
injured  and  when  he  lapsed  into  the  period 
of  unconsciousness  which  preceded  his  death. 
[For  other  cases,  see  Plead ing»  I.  m,  in  Digest 
Sup.  Ct.  1908.1 

Trial  —  question  for  jury  —  negligence. 

6.  The  maintenance  by  an  electric  rail- 
way company  of  a  pole  so  close  to  the  track 
that  a  conductor  on  one  of  its  cars  cannot 
safely  dischar^  the  duties  required  of  him 
is  sufficient  evidence  of  negligence  to  justify 
the  submission  to  the  jury  of  the  question 
of  the  liability  of  such  company  for  his 
death  as  the  result  of  a  collision  with  such 
pole  while  he  was  standing  or  moving  along 
the  running  board  of  an  open  summer  car 
in  the  evening,  after  dark. 

[For  other  canes,  see  Trial,  YI.  b,  in  'Digest 
Sap.  Ct.  1908.] 

[No.  826.] 

Argued  May  8,   1017.     Decided  June   11, 

1917. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  wbch  affirmed  a  judgment  of 
the  Supreme  Court  of  the  District  in  fa- 
vor of  plaintiff  in  an  action  for  death, 
brought  under  the  Federal  Employers' 
Liability  Act.    Affirmed. 

See  same  case  below,  45  App.  D.  G. 
484. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  S.  Barbour  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error : 

The  plaintiff  in  error,  as  a  matter  of 
law,  cannot  be  held  to  be  a  common  car- 
rier by  railroad  within  the  meaning  of  § 
1  of  the  Act  of  Congress  of  April  22, 
1908. 

People  ex  rel  New  York  C.  &  H.  R.  R. 
Co.  V.  Gourley,  135  App.  Div.  869,  120 
N.  T.  Supp.  200;  Brewer  ▼.  New  Yoric 
L.  E.  &  W.  R.  Co.  45  Hun,  595,  124  N. 
Y.  59,  11  L.R.A.  485,  21  Am.  St.  Rep. 
647,  26  N.  E.  326;  Central  of  Georgia 
R.  Co.  ▼.  Lippman,  110  Ga.  665,  50 
L.R.A.  673,  36  S.  E.  202,  8  Am. 
Neg.  Rep.  13;  Hutchinson,  Carr.  § 
47;  2  Greenl.  Ev.  §  211;  McLeod  ▼.  Chi- 
cago &  N.  W.  R.  Co.  125  Iowa,  270,  101 
N.  W.  77;  FaUon  v.  West  End  Street  R. 
Co.  171  Mass.  249,  50  N.  E.  536,  4  Am. 
Neg.  Rep.  288;  Lundquist  v.  Duluth 
Street  R.  Co.  65  Minn.  387,  67  N.  W. 
1006;  Funk  v.  St  Paul  City  R.  Co.  61 
Minn.  435,  29  L.R.A.  208,  52  Am.  St. 
Rep.  608,  63  N.  W.  1099,  16  Am.  Neg. 

Cas.  326;  Sams  v.  St  Louis  &  M.  River 
61  L.  ed. 


R.  Co.  174  Mo.  63,  61  L.R.A.  475,  73  S. 
W.  686;  Godfrey  v.  St  Louis  Transit  Co. 
107  Mo.  App.  193,  81  S.  W.  1230;  John- 
son V.  Metropolitan  Street  R.  Co.  104  Mo. 
App.  588,  78  S.  W.  275;  Riley  v.  Gal- 
veston City  R.  Co.  13  Tex.  Civ.  App. 
247,  35  S.  W.  826;  Norfolk  A  P.  Trac- 
tion  Co.  V.  Ellington,  108  Va.  246,  17 
L.R.A.(N.S.)  117,  61  S.  E.  779;  Hughes 
V.  Lidiana  Union  R.  Co.  67  Ind.  App. 
202, 105  N.  E.  537. 

Aif  ter  all  the  evidence  had  been  taken 
and  all  witnesses  discharged,  the  court 
should  not  have  allowed  the  pleadings  to 
be  so  amended  as  to  introduce  a  new  cause 
of  action. 

Garrett  ▼.  Louisville  ft  N.  R.  Co.  236 
U.  S.  308,  59  L.  ed.  242,  35  Sup.  Ct.  Rep. 
32;  Hurst  v.  Detroit  City  R.  Co.  84  Mich. 
539,  48  N.  W.  44. 

Especially  since  the  new  action  was  al- 
ready barred  by  limitation  of  the  statute 
which  permitted  the  cause  of  action  to 
surviva 

25  Cyc.  1308;  Mohr  v«  Lemle,  69  Ala. 
180;  31  Cyc.  413;  Whalen  v.  Gordon,  37 
C.  C.  A.  70,  96  Fed.  305;  Schnlze  v.  Fox, 
53  Md.  37. 

There  was  no  sufficient  evidence  before 
the  jury  to  warrant  a  recovery,  even  if 
properly  pleaded. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Craft, 
237  U.  S.  648,  59  L.  ed.  1160,  35  Sup. 
Ct  Rep.  704,  9  N.  C.  C.  A.  754. 

The  decUration,  even  as  amended, 
failed  to  assert  sufficiently  a  daim  for 
physical  pain  and  suffering. 

Hurst  V.  Detroit  City  R.  Co.  supra. 

The  allowance  of  the  amendment  oper- 
ated as  a  surprise,  and  the  appellant's 
motion  for  a  continuance  should  have  been 
granted. 

Garrett  r.  Louisville  ft  N.  B.  Co.  su- 
pra. 

Even  if  the  pole  was  in  dangerous 
proximity  to  the  tracks,  it  was  a  risk  in- 
cident to  the  employment,  which,  in  en- 
tering the  employment  and  continuing  in 
it  after  opportunity  to  observe  obvious 
conditions,  was  assumed  by  the  decedent. 

Ryan  v.  New  York,  N.  H.  ft  H.  R.  Co. 
169  Mass.  267,  47  N.  E.  877,  3  Am.  Neg. 
Rep.  669. 

It  is  not  negligence  for  an  electric  rail- 
way to  maintain  permanent  and  visible 
structures  in  close  proximity  to  its  tracks. 

Gould  V.  Chicago,  B.  ft  Q.  R.  Co.  66 
Iowa,  590,  24  N.  W.  227;  New  York,  C. 
ft  St  L.  R.  Co.  V.  Ostman,  146  Ind.  462, 
45  N.  E.  652;  Reese  v.  Philadelphia  ft 
R.  R.  Co.  239  U.  S.  463,  60  L.  ed.  384, 
i  36  Sup.  Ct.  Rep.  134, 10  N.  C.  C.  A.  926; 
I  Jenney  Electric  Light  ft  P.  Co.  ▼.  Mur- 
phy, 115  Ind.  666, 18  N.  E.  30;  Brown  ^ 
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Chicago,  R.  I.  &  P.  R.  Co.  69  Iowa,  161, 
28  N.  W.  487;  Ryan  v.  New  York,  N.  H. 
&  H.  R.  Co.  supra;  Jacobs  v.  Southern 
R.  Co.  241  U.  S.  229,  232,  60  L.  ed.  970, 
975,  30  Sup.  Ct.  Rep.  588;  Gila  Valley, 
G.  &  N.  R.  Co.  V.  Hall,  232  U.  S.'94, 102, 
58  L.  ed.  521,  524,  34  Sup.  Ct.  Rep.  229; 
Baugham  v.  New  York,  P.  &  N.  R.  Co.  241 
U.  S.  237,  60  L.  ed.  977,  36  Sup.  Ct. 
Rep.  592;  Ladd  v.  Brockton  Street  R. 
Co.  180  Mass.  454,  62  N.  E.  730 ;  Bell  v. 
New  York,  N.  H.  &  H.  R.  Co.  168  Mass. 
443,  47  N.  E.  118,  3  Am.  Neg.  Rep.  37; 
McLeod  V.  New  York,  N.  H.  &  H.  R.  Co. 
191  Mass.  389,  114  Am.  St.  Rep.  628,  77 
N.  E.  715,  20  Am.  Neg.  Rep.  355;  Tuttle 
V.  Detroit,  G.  H.  &  M.  R.  Co.  122  U.  S. 
189,  30  L.  ed.  1114,  7  Sup.  Ct.  Rep.  1166; 
Bengtson  v.  Chicag:o,  St.  P.  M.  &  0.  R. 
Co.  47  Minn.  486,  50  N.  W.  531 ;  Thain  v. 
Old  Colony  R.  Co.  161  Mass.  353,  37  N. 
E.  309;  Missouri  P.  R.  Co.  v.  Somers, 
71  Tex.  700,  9  S.  W.  741 ;  Myers  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  37  C.  C.  A. 
137,  95  Fed.  406;  Wells  v.  Burlington,  C. 
R.  &  N.  R.  Co.  56  Iowa.  520,  9  N.  W. 
364;  Carbine  v.  Bennington  &  R.  R.  Co. 
61  Vt.  348,.  17  Atl.  491;  Brossman  v.  Le- 
high  VaUey  R.  Co.  113  Pa.  490,  67  Am. 
Rep.  479,  6  Atl.  226;  Pittsburgh  &  C. 
R.  Co.  V.  Sentmever,  92  Pa.  280,  37  Am. 
Rep.  684;  Whart.  Neg.  §  214;  Pikesville, 
R.  &  E.  G.  R.  Co.  V.  State,  88  Md.  563, 
42  Atl.  214,  5  Am.  Neg.  Rep.  358;  Rahlan 
V.  Detroit,  G.  H.  &  M.  R.  Co.  122  Mich. 
232,  81  N.  W.  103;  Gibson  v.  Erie  R.  Co. 
63  N.  Y.  449,  20  Am.  Rep.  552;  Drake 
V.  Auburn  City  R.  Co.  173  N.  Y.  466, 
66  N.  E.  121;  Stewart  v.  Ohio  River  R. 
Co.  40  W.  Va.  188,  20  S.  E.  922;  Flem- 
ing V.  St.  Paul  &  D.  R.  Co.  27  Minn.  Ill, 
6  N.  W.  448;  Texas  &  P.  R.  Co.  v.  Archi- 
bald,  170  U.  S.  665,  42  L.  ed.  1188,  18 
Sup.  Ct.  Rep.  777,  4  Am.  Neg.  Rep.  746; 
Sweeney  v.  Berlin  &  J.  Envelope  Co.  101 
N.  Y.  520,  54  Am.  Rep.  722,  5  N.  E.  358; 
Kohn  V.  McNulta,  147  U.   S.  238,  241, 

37  L.  ed.  150, 152, 13  Sup.  Ct.  Rep.  298; 
Southern  P.  Co.  v.  Seley,  152  U.  S.  145, 

38  L.  ed.  391, 14  Sup.  Ct.  Rep.  530;  Ran- 
dall V.  Baltimore  &  0.  R.  Co.  109  U.  S. 
478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322; 
Hayzel  v.  Columbia  R.  Co.  19  App.  D.  C. 
.359 ;  Butler  v.  Frazee,  25  App.  D.  C.  392 ; 
2  Bailey,  Personal  Injuries,  2d  ed.  §§  353, 
356 ;  Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  58  L.  ed.  1062,  L.R.A. 
1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann.  Cas. 
1915B,  475,  8  N.  C.  C.  A.  834;  Jacobs  v. 
Southern  R.  Co.  241  U.  S.  229,  60  L.  ed. 
970,  36  Sup.  Ct.  Rep.  588. 

The  general  doctrine  of  assumed  risks, 
so  far  as  it  affects  this  case^  is  not  affect- 
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ed  by  the  Federal  Employers'  Liability 
Law. 

Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  58  L.  ed.  1062,  L.R.A. 
1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  1915B,  476,  8  N.  C.  C.  A.  834;  South- 
ern R.  Co.  V.  Crockett,  234  U.  S.  725, 
730,  58  L.  ed.  1564,  34  Sup.  Ct.  Rep. 
897;  Jacobs  v.  Southern  R.  Co.  241  U.  S. 
229,  60  L.  ed.  970,  36  Sup.  Ct.  Rep.  588. 

Even  if  there  was  evidence  on  any  of 
the  above  points  to  sustain  a  finding  of 
the  jury  against  the  appellant,  such  evi- 
dence merely  raised  disputed  questions 
of  fact  thereon,  and  the  court  erred  in 
instructing  the  jury  peremptorily  in  re- 
gard thereto. 

Southern  R.  Co.  v.  Jacobs,  116  Va. 
195,  81  S.  E.  99,  affirmed  in  241  U.  S. 
229,  232,  233,  60  L.  ed.  970,  975,  976,  36 
Sup.  Ct.  Rep.  588. 

Mr.  Daniel  W.  O'Donogliiie  argued  the 
cause,  and,  with  Mr.  Arthur  A.  Alexan- 
der, filed  a  brief  for  defendant  in  error: 

The  writ  of  error  herein  should  be  dis- 
missed for  want  of  jurisdiction. 

American  Secur.  &  T.  Co.  v.  District  of 
Columbia,  224  U.  S.  491,  56  L.  ed.  856, 

32  Sup.  Ct.  Rep.  553;  Washington,  A. 
&  Mt.  V.  R.  Co.  V.  Downey,  236  U.  S. 
190,  59  L.  ed.  533,  35  Sup.  Ct.  Rep.  406. 

Defendant  is  a  common  carrier  by  rail- 
road. 

Omaha  &  C.  B.  Street  R.  Co.  v.  Inter- 
state Commerce  Commission,  230  U.  S. 
324,  57  L.  ed.  1501,  46  L.R.A.(N.S.)  385, 

33  Sup.  Ct.  Rep.  890;  McAdow  v.  Kan- 
sas City  Western  R.  Co.  —  Mo.  App.  — , 
164  S.  W.  188;  Spokane  &  L  E.  R.  Co. 
V.  United  States,  L.R.A.1917A,  558,  127 
C.  C.  A.  61,  210  Fed.  243;  Spokane  ft 
I.  E.  R.  Co.  V.  Campbell,  133  C.  C.  A.  370, 
217  Fed.  518;  South  Covington  &  C. 
Street  R.  Co.  v.  Finan,  153  Ky.  340, 155 
S.  W.  742;  South  Covington  &  C.  Street 
R.  Co.  v.  Covington,  2Xi  U.  S.  537,  59 
L.  ed.  360,  L.R.A.1915F,  792,  P.UJl. 
1915A,  231,  35  Sup.  Ct.  Rep.  158;  United 
States  V.  Baltimore  &  0.  S.  W.  R.  Co.  226 
U.  S.  14,  57  L.  ed.  104,  33  Sup.  Ct.  Rep. 
5. 

To  contend  that  the  original  declara- 
tion does  not  include  therein  a  claim  for 
conscious  pain  and  suffering  because  there 
is  no  distinct  averment  therein  in  those 
exact  words  is  to  deny  the  natural  and  in- 
tended effect  of  the  language  used,  and  to 
rely  upon  a  technical  objection,  based  up- 
on a  narrow  and  restricted  construction 
of  the  act. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Craft, 
237  U.  S.  648,  59  L.  ed.  1160,  35  Sup. 
Ct.  Rep.  704,  9  N.  C.  C.  A.  754. 
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The  claim  for  eonadoiia  pain  and  suf- 
fering of  a  decedent  and  the  claim  for  the 
paenniary  loea  to  his  beneficiaries  are  not 
separate  and  distinct  causes  of  action,  bnt 
are  separate  and  distinct  elements  of  dam- 
ages embraced  in  the  one  aetion ;  and  only 
one  action  is  authorized  by  the  act 

St  LooiSy  I.  M.  ft  S.  R.  Co.  ▼.  Craft, 
snpra;  Northern  P.  R.  Co.  v.  Maerkl, 
U7  C.  C.  A.  237,  198  Fed.  1;  St  Louis 
ft  S.  F.  R.  Co.  ▼.  Conarty,  238  U.  S.  243, 

59  L.  ed.  1290,  35  Sup.  Ct  Rep.  785, 
106  Ark.  421, 155  S.  W.  93;  Kansas  City 
Southern  R.  Co.  v.  Leslie,  238  U.  S.  599, 
69  L.  ed.  1478,  85  Sup.  Ct.  Rep.  844. 

The  amendments  merely  amplified  the 
previous  allegations. 

Seaboard  Air  Line  R.  Co.  ▼.  Renn,  241 
U.  S.  290,  60  L.  ed.  1006,  36  Sup.  Ct. 
Rep.  567;  Illinois  Surety  Co.  v.  United 
States,  240  U.  S.  214,  ^  L.  ed.  609,  36 
Sup.  Ct  Rep.  321 ;  Missouri,  K.  ft  T.  R. 
Co.  ▼.  Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
83  Sup.  Ct  Rep.  135,  Ann.  Cas.  1914B, 
134;  Neubeck  v.  Lynch,  37  App.  D.  C. 
576,  37  L.RAl.(N.S.)  813;  Tyssowski  ▼. 
F.  M.  Smith  Co.  35  App.  D.  C.  403;  Stev- 
en  ▼.  Saunders,  34  App.  D.  C.  321. 

The  evidence  is  sufficient  to  support 
the  claim  for  pain  and  suffering. 

St  Louis,  I.  M.  ft  S.  R.  Co.  ▼.  Craft, 
116  AriL  483,  L.R.A.1916C,  817,  171  8. 
W.  1186,  237  U.  S.  648,  59  L.  ed.  1160, 
85  Sup.  Ct  Rep.  704,  9  N.  C.  C.  A.  704. 

The  grant  or  refusal  of  a  continuance 
Ues  in  the  sound  discretion  of  the  trial 
court,  and  cannot  bo  reviewed  on  appeal, 
except  in  a  clear  case  of  gross  abuse  of 
discretion. 

Bradshaw  ▼.  Stott,  7  App.  D.  C.  276; 
Crandall  v.  Lynch,  20  App.  D.  C.  73; 
Riddle  ▼.  Gibson,  29  App.  D.  C.  237. 

Plaintiff  did  not  assume  the  risk. 

Tuttle  V.  Detroit,  G.  H.  ft  M.  R.  Co.  122 
U.  S.  189,  30  L.  ed.  1114, 7  Sup.  Ct.  Rep. 
1166;  Kanawha  ft  M.  R.  Co.  v.  Eerse,  239 
U.  8.  576,  60  L.  ed.  448,  86  Sup.  Ct 
Eep.  174;  Chicago  ft  N.  W.  R.  Co.  v. 
Bower,  241  U.  S.  470,  60  L.  ed.  1107,  36 
Sup.  Ct  Rep.  624;  Gila  Valley  G.  ft  N. 
R.  Co.  y.  Hall,  232  U.  S.  94,  58  L.  ed. 
621,  84  Sup.  Ct.  Rep.  229 ;  Chesapeake  ft 
O.  R.  Co.  T.  De  Atley,  241  U.  S.  310, 

60  L.  ed.  1016,  36  Sup.  Ct  Rep.  564; 
Texas  ft  P.  R.  Co.  v.  Harvey,  228  U.  S. 
319,  57  L.  ed.  852,  33  Sup.  Ct  Rep.  518 ; 
Seaboard  Air  Line  R.  Co.  v.  Horton,  233 
U.  S.  492,  58  L.  ed.  1062,  LJI.A.1915C, 
1, 34  Sup.  Ct  Rep.  635,  Ann.  Cas.  1915B, 
475,  8  N.  C.  C.  A.  834;  Boston  ft  M.  R. 
Co.  T.  Brown,  134  &  C.  A.  383,  218  Fed. 
625. 

•1  Ii.  ed. 


Mr.  Justice  Clarke  delivered  the  opin«> 
ion  of  the  court : 

This  case  is  before  us  on  writ  of  error 
to  the  court  of  appeals  for  the  District 
of  Columbia,  and  we  shall  refer  to  the 
parties  as  they  appeared  in  the  trial  court, 
the  defendant  in  error  as  plaintiff  and  the 
plaintiff  in  error  as  defendant 

On  July  8, 1913,  the  plaintiffs  decedent 
was  a  conductor  in  the  emplov  of  the  de- 
fendant, a  common  carrier  of  passengers 
by  an  electric  railroad,  with  termini  as 
hereinafter  described,  and  when  standing 
or  moving  along  the  '^running  or  stepping 
board"  of  an  open  summer  car,  in  the 
evening,  after  dark,  his  body  in  some 
manner  struck  against  one  of  the  poles 
supporting  the  overhead  wires  and  he 
was  so  injured  that  he  died  within  an 
hour. 

The  negligence  charged  in  the  third  and 
fourth  counts  of  the  declaration  on  which 
the  case  was  tried  is  the  placing  of  the 
poles  so  dose  to  the  track  that  the  deced- 
ent did  not  have  a  reasonably  safe  place 
in  which  to  discharge  [^71  the  duties 
required  of  Mm,  and  tiie  allegations  of 
these  counts  bring  the  case  within  the 
Federal  Employera*  Liability  Act,  ap- 
proved April  22,  1908  (35  Stat  at  L. 
65,  chap.  149),  as  amended  April  5, 1910 
(36  Stat,  at  L.  291,  chap.  143,  Comp. 
Stat  1916,  §  8662). 

A  motion  by  the  defendant  in  error  to 
dismiss  the  writ  of  error  for  want  of  ju- 
risdiction and  a  petition  filed  by  the 
plaintiff  in  error  for  a  writ  of  certiorari, 
both  of  which  were  postponed  to  the  bear- 
ing on  the  merits,  are  denied. 

Coming  to  the  merits  of  the  case  wc  are 
confronted  with  dghteen  claims  of  error, 
which,  however,  resolve  themselves  into 
but  three  of  substance  sufficient  to  call 
for  attention,  vis.: 

(1)  That  the  defendant  at  the  time  of 
the  accident  was  not  a  ''common  carrier 
by  railroad**  within  the  meaning  of  the 
Federal  Employers^  Liability  Act  of  April 
22,  1908. 

(2)  That  the  trial  court  erred  in  per- 
mitting the  plaintiff  to  amend  her  declara- 
tion on  the  trial,  after  all  the  testimony 
had  been  introduced,  and  at  a  time  more 
than  two  years  after  the  aoddent  had  oc- 
curred, by  inserting  a  elaim  for  ''consdons 
pain  and  suffering  of  the  deoeased. 

This  amendment,  it  is  claimed,  in  effect 
allowed  a  recovery  on  a  second  and  new 
cause  of  aetion  after  it  was  barred  by  Uie 
two  years'  limitation  of  the  act 

(8)  That  the  court  erred  in  submitting 
the  ease  to  the  jury,  for  the  reason  tiial 
no  substantial  evidence  of  n^ligenee  was 
introduced  on  Uie  triaL 
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Four  acts  of  Congress,  the  first  provid- 
ing for  the  'incorporation  of  the  defend- 
ant company  and  the  other  three  amend- 
ing the  first,  were  introduced  in  evidence 
on  the  theory  that  they  were  private  acts 
and  otherwise  would  not  be  before  this 
oourt 

With  these  acts  and  the  evidence  and 
admissions  shown  in  the  record  before  us, 
it  is  dear  that  the  defendant  was  incor- 
porated as,  and  at  the  time  of  the  accident 
complained  of  was,  a  railway  company, 
not  a  street  railway  [688]  company; 
that  it  had  full  powers  of  eminent  do- 
main; that  at  the  time  of  the  accident 
complained  of  it  owned  and  operated  a 
line  of  electric  railway  extending  from  a 
terminus  within  the  District  of  Columbia 
to  a  terminus  at  Cabin  John  creek,  in 
the  state  of  Maryland,  a  large  part  of 
the  line  being  constructed  on  a  private 
right  of  way,  and  that  it  was  at  that  time 
a  common  carrier  of  passengers  for  hire 
between  its  termini. 

It  is  argued  that  under  the  decision  in 
Omaha  &  C.  B.  Street  R.  Co.  v.  Interstate 
Commerce  Commission,  230  U.  S.  324,  57 
L.  ed.  1501,  46  L.R.A.(N.S.)  385,  33  Sup. 
Ct  Rep.  890,  the  railway  of  the  defend- 
ant was  a  street  railroad,  and  that  there- 
fore the  defendant  was  not  a  ''common 
carrier  by  railroad"  within  the  terms  of 
the  Act  of  1908  as  amended.  That  case 
dealt  with  a  purely  street  railway  in  the 
streets  of  two  cities,  and  the  decision  was 
that  it  was  not  a  ''railroad"  such  as  was 
intended  to  be  placed  under  the  jurisdic- 
tion of  the  Interstate  Commerce  Commis- 
sion by  the  Interstate  Commerce  Act  of 
1887  [24  Stat,  at  L.  379,  chap.  104,  Comp. 
3tat.  1916,  §  8563].  The  case  is  of  negU- 
gible  value  in  determining  either  the  con- 
struction of  the  act  we  are  considering  in 
this  case,  or  the  classification  of  the 
defendant,  which  dearly  enough  is  a 
suburban  railroad  common  carrier  of 
passengers  within  the  scope  of  the  Fed- 
eral Employers'  Liability  Act,  as  is  suf- 
ficiently decided  by  United  States  v. 
Baltimore  &  0.  S.  W.  R.  Co.  226 
U.  S.  14,  57  L.  ed.  104,  33  Sup. 
Ct.  Rep.  5;  Kansas  City  Western  R. 
Co.  ▼.  MeAdow,  240  U.  S.  51,  60 
L.  ed.  520,  36  Sup.  Ct.  Rep.  252,  11  N. 
C.  C.  A.  857;  Spokane  &  I.  E.  R.  Co. 
V.  United  States,  241  U.  S.  344,  60  L.  ed. 
1037,  36  Sup.  Ct.  Rep.  668 ;  and  Spokane 
ft  I.  E.  R.  Co.  V.  Campbell,  241  U.  S. 
497,  60  L.  ed.  1125,  36  Sup.  Ct.  Rep.  683, 
12  N.  C.  C.  A.    1083. 

This  first  claim  of  error  of  the  defend- 
ant must  be  denied. 

Seven  days  before  the  case  came  on  for 
trial,  the  court  granted  leave  to  the  plain- 


tiff,  no  objection  being  noted,  to  amend 
the  fourth  count  of  her  declaration  by 
adding  the  allegation  that  the  injuries  re- 
ceived by  the  deceased  caused  him  to  "suf- 
fer int^se  pain."  After  all  of  the  evi- 
dence had  been  introduced  on  the  trial, 
the  [689]  court,  immediately  before 
charging  the  jury,  permitted  the  plaintifl! 
to  further  amend  the  third  and  fourth 
counts  of  her  declaration  by  adding  to 
each  the  allegation  that  the  n^igence  of 
the  defendant  resulted  in  "conscious  pain 
and  suffering"  to  the  deceased.  To  the 
allowing  of  this  last  amendment  the  de- 
fendant objected,  and,  the  objection  be- 
ing overruled,  excepted,  and  it  thereupon 
answered  the  declaration  as  thus  amended, 
pleading  "not  guilty  and  the  statute  of 
limitations  of  two  years." 

The  death  of  plaintiff's  decedent  oc- 
curred on  July  8f  1913.  This  amendment 
was  allowed  on  October  29, 1915,  and  it  is 
urged  that  the  effect  of  it  was  to  allow 
the  plaintiff  to  recover  upon  a  claim  that 
the  deceased  endured  "conscious  pain  and 
suffering,"  which  would  not  have  been 
allowed  without  the  amendmoit,  and  that 
such  claim  was  barred  by  the  provision 
of  the  Employers'  Liability  Act,  that  no 
action  shall  be  maintained  under  it  unless 
commenced  within  two  years  from  the 
time  the  cause  of  action  accrued.  Before 
this  last  amendment  the  third  and  fourth 
counts  of  the  declaration  stated  a  case  of 
negligence  plainly  within  the  terms  of  the 
EmployeiB'  Inability  Act,  and  claimed 
damages  for  the  death  of  deceased  from 
injuries  which  the  prior  amendment  al- 
leged caused  him  to  "suffer  intense  pain." 
Under  these  two  counts  as  they  then  stood, 
testimony  was  admitted,  without  objec- 
tion, tending  to  prove  that  the  deceased 
suffered  pain  during  the  comparatively 
short  interval  between  the  time  he  was 
injured  and  when  he  lapsed  into  the 
period  of  unconsciousness  which  preceded 
his  death. 

As  we  have  seen,  the  fourth  count,  be- 
fore the  amendment  objected  to,  alleged 
that  the  injuries  received  caused  the  de- 
ceased to  suffer  "intense  pain,"  and  the 
added  allegation  is  that  the  injuries 
caused  him  "conscious  pain  and  suffer- 
ing." The  difference  between  the  two,  if 
there  is  any  difference  at  all,  is  too  elu- 
sive for  application  in  the  practical  ad- 
ministration of  justice,  and  die  claim  that 
[640]  this  amendment  added  a  new  cause 
of  action  to  the  declaration  is  too  fanci- 
ful for  discussion.  At  most  it  was  a 
slight  elaboration  of  a  probably  sufficient- 
ly claimed  element  of  damage,  and  the 
allowance  of  the  amendment  was  well 
within  the  authority  and  the  effect  of  Mis- 
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souii,  K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S. 
570,  57  L.  ed.  355,  33  Sup.  Ct.  Rep.  135, 
Ann.  Cas.  1914B,  134 ;  Illinois  Surety  Co. 
V.  United  States,  240  U.  S.  214,  60  L.  ed. 
609,  36  Sup.  Ct.  Rep.  321;  and  Seaboard 
Air  Line  R.  Co.  v.  Renn,  241  U.  S.  290, 

60  L.  ed.  1006,  36  Sup.  Ct.  Rep.  567. 

A  word  will  suffice  for  the  claim  re- 
maining. The  trolley  pole  against  which 
])laintiff*s  decedent  struck  was  shown  to 
be  considerably  closer  to  the  track  than 
the  other  poles  on  the  line,  and  it  is  suf- 
ficient to  say  that  the  trial  and  appellate 
courts  both  found  that  the  maintaining  of 

such  pole  so  close  to  the  track  that  a  eon- 
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ductor  could  not  safely  discharge  the  du- 
ties required  of  him  constituted  evidence 
of  negligence  sufficient  to  justify  sub- 
mitting the  ease  to  the  jury,  and  with  this 
conclusion  we  cordially  agree. 

The  record  shows  that  tiie  case  was  sub- 
mitted to  the  jury  in  a  comprehensive 
charge  sufficiently  favorable  to  the  de- 
fendant, and  the  judgment  of  the  Court 
of  Appeals  of  the  District  of  Columbia 
is  affirmed. 

The  Cmsr  JusncB  did  not  take  part  in 
the  consideration  or  decision  of  thk  case. 
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CABB8  Disposed  of  Without  Ofuvions. 


H.  N.  JOHKSOK  et  al.,  Appellants,  v. 

William  G.  McAdoo,  Secretary  of  the 

United    States   Treasury   Department. 

[No.  897.] 
United  States — ^immiinity  from  suit — suit 

against  officer. 

Appeal  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  dismissing 
the  bill  in  a  suit  against  the  Secretary  of 
the  Treasury  to  establish  a  lien  upon 
funds  in  his  hands. 

See  same  case  below,  45  App.  D.  C. 
440. 

Mr.  Cornelius  J.  Jones  for  appellants. 

Mr.  Solicitor  (General  Davis  for  appel- 
lee. 

May  7,  1917.  Per  Curiam :  Judgment 
affirmed  with  costs  upon  the  authority  of 
Belknap  v.  Schild,  161  U.  S.  10,  40  L. 
ed.  599,  16  Sup.  Ct.  Rep.  443;  Interna- 
tional Postal  Supply  Co.  v.  Bruce,  194 
U.  S.  601,  48  L.  ed.  1134,  24  Sup.  Ct. 
Rep.  820;  United  States  ex  rel.  Goldberg 
v.  Daniels,  231  U.  S.  218,  58  L.  ed.  191, 
34  Sup.  Ct.  Rep.  84;  Louisiana  v.  Mc- 
Adoo,  234  U.  S.  627,  58  L.  ed.  1506,  34 
Sup.  Ct.  Rep.  938. 


Joseph  Friedman,  Plaintiff  in  Error,  v. 

United  States.     [No.  860.] 
Error  to  circuit  court  of  appeals — crimi- 
nal case. 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  judgment  which  affirmed  a 
conviction  in  the  District  Court  for  the 
District  of  Massachusetts  of  receiving 
stolen  property  constituting  part  of  an 
interstate  shipment. 
See  same  case  below^  147  G.  C.  A.  365, 

233  Fed.  429. 
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Messrs.  William  H.  Taylor  and  Charles 
T.  Gallagher  for  plaintiff  in  error. 

Mr.  Solicitor  General  Davis  for  de- 
fendant in  error. 

May  7,  1917.  Per  Curiam:  Dismissed 
for  want  of  juiisdiction  upon  the  author- 
ity of  Macfaddcn  v.  United  States,  213 
U.  S.  288,  53  L.  ed.  801,  29  Sup.  Ct.  Rep. 
490. 


Hidekuki  Iwata,  Appellant,  v.  Charles 

T.  Cornell,  as  Immigration  Inspector 

in  Charge.    [No.  253.] 
Aliens — deportation. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  California  to  review  an  order  refus- 
ing relief  by  habeas  corpus  to  an  alien 
sought  to  be  deported. 

See  same  case  below,  219  Fed.  610. 

Mr.  Lewis  H.  Smith  for  appellant 

Mr.  Solicitor  General  Davis  for  ap- 
pellee. 

May  21,  1917.    Per  Curiam :  Judgment 

affirmed  with  costs  upon  the  authority  of 

(1)  Bugajewitz  v.  Adams,  [644]  228  U. 

S.  585,  590,  591,  57  L.  ed.  978-980,  33 

Sup.  Ct.  Rep.  607;  (2)  Zakonaite  v.  Wolf, 

226  U.  S.  272,  57  L.  ed.  218,  33  Sup.  Ct. 

Rep.  31;  Lewis  v.  Frick,  225  U.  S.  690, 

56  L.  ed.  1263,  32  Sup.  Ct.  Rep.  835;  (3) 

United  States  v.  Ju  Toy,  198  U.  S.  253, 

49  L.  ed.  1040,  25  Sup.  Ct.  Rep.  644 ;  Chin 

Yow  V.  United  States,  208  U.  S.  8,  52 

L.  ed.  3,  69,  28  Sup.  Ct.  Rep.  201 ;  Tang 

Tun  V.  Edsell,  223  U.  S.  673,  56  L.  ed. 

606,  32  Sup.  Ct.  Rep.  359;  Low  Wah 

Suey  V.  Backus,  225  U.  S.  460,  56  L.  ed. 

1165,  32  Sup.  Ct.  Rep.  734. 
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Philadelphia  &  Reading  Railway  Com- 

PANT,   Plaintiff  in   Error,   v.   United 

States.    [Nos.  878  and  879.] 
Error  to  district  court — final  judgment. 

Two  Writs  of  Error  to  the  Dbtrict 
Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania  to  review 
orders  denying  motions  to  quash  writs  of 
scire  facias  and  discharging  rules  to  show 
cause. 

See  same  case  helow,  237  Fed.  292. 

Messrs.  William  Clarke  Mason  and 
Charles  Heebner  for  plaintiff  in  error. 

The  Attorney  General  for  defendant 
in  error. 

May  21,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Mclish  v.  Roff,  141  U.  S. 
661,  665,  36  L.  ed.  893,  894,  12  Sup.  Ct. 
Rep.  128;  Covington  v.  First  Nat.  Bank, 
185  U.  S.  270,  277,  46  L.  ed.  906,  907, 
22  Sup.  Ct.  Rep.  645;  Heike  v.  United 
States,  217  U.  S.  423,  54  L.  ed.  821,  30 
Sup.  Ct.  Rep.  539. 


Emha  Tatlob,^  Administratrix  of  Frank 
Taylor,  Deceased,  and  John  P.  Kirhy, 
Plaintiffs  in  Error,  v.  Drainage  Dis- 
trict Number  Fiftt-six  of  Emmet 
County,  Iowa,  et  al.    [No.  178.] 
Constitutional  law — due  process  of  law — 
eminent  domain — notice. 
In  Error  to  the  Supreme  Court  of  the 
State   of   Iowa  to   review   a   judgment 
which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Emmet  County,  in  that 
state,  dismissing  a  petition  to  compel  the 
ascertainment  and  award  of  damages  for 
property  taken  for  the  construction  of  a 
drainage  ditch. 

See  same  case  helow,  167  Iowa,  42, 
LJt.A.1916B,  1193,  148  N.  W.  1040. 

Mr.  Edgar  A.  Morling  for  plaintifib  in 
error. 

Messrs.  Hugh  H.  Ohear,  Charles  A. 
Douglas,  Thomas  Ruffin,  and  James  W. 
Morse  for  defendants  in  error. 

May  21,  1917.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  au- 
thority of  Huling  V.  Kaw  Valley  R.  & 
Improv.  Co.  130  U.  S.  659,  32  L.  ed. 
1045,  9  Sup.  Ct.  Rep.  603;  Winona  & 
St.  P.  Land  Co.  v.  Minnesota,  159  U.  S. 
540,  40  L.  ed.  252, 16  Sup.  Ct.  Rep.  88; 
Leigh  v.  Green,  193  U.  S.  79,  48  L.  ed. 

I  Death   of    Frank    Taylor,   one    of    the 

Slaintiffs  in  error  herein,  suffgested,  and 
be  appearance  of  Emma  Taylor,  adminis- 
tratrix, as  a  party  plaintiff  in  error,  filed 
and  entered  November  13,  1916,  on  motion 
for  Mr.  Hugh  H.  Obear,  in  behalf  of  coun- 
sel for  the  plaintiffs  in  error. 
ISM 


^623,  24  Sup.  Ct  Rep.  390;  Ballard  v. 
Hunter,  204  U.  S.  241,  261,  262,  51  L.  ed. 
461,  474,  475,  27  Sup.  Ct.  Rep.  261; 
American  Land  Co.  v.  Zeiss,  219  U.  S. 
47,  55  L.  ed.  82,  31  Sup.  Ct.  Rep.  200. 


[645]  Mateo  Fajardo  Cardona,  Plain- 
tiff in  Error,   v.   People  of  Porto 
Rioo.    [Nos.  832,  833,  and  834.1 
Error  to  state  court— frivolous  Federal 
question. 

Three  Writs  of  Error  to  the  Supreme 
Court  of  Porto  Rico  to  review  judgments 
which  affirmed  convictions  in  the  District 
Court  of  Mayagues  of  violating  the  in- 
ternal revenue  law. 

See  same  case  below,  in  Nos.  832,  834, 

23  P.  R.  R.  823;  in  No.  833,  21  P.  R.  R. 

429. 

Mr.  Willis  Sweet  for  plaintiff  in  error. 

Mr.  Samuel  T.  Ansell  for  defendant  in 

error. 

May  21,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Deming  v.  Carlisle  Packing 
Co.  226  U.  S.  102, 105,  57  L.  ed.  140, 142, 
33  Sup.  Ct.  Rep.  80;  Overton  v.  Okla- 
homa, 235  U.  S.  31,  59  L.  ed.  112,  35 
Sup.  Ct.  Rep.  14;  Stewart  v.  Kansas 
City,  239  U.  S.  14,  60  L.  ed.  120,  36  Sup. 
Ct.  Rep.  15. 

State  of  Nebraska  sx  rel.  Hekrt  C. 

BiTTBNBBNDER    AND    AdA    M.    BiTTBN- 

BENDER,  Plaintiffs  in  Error,  v.  Excise 
Board  op  the  City  of  Likoolk,  Ne- 
braska.   [No.  250.] 
Error  to  state  court — ^frivolous  Fedenl 
question — ^moot  case. 
la  Error  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed  a  judgment  of  tiie  District 
Court  of  Lancaster  County,  in  that  state, 
denying  a  writ  of  mandamus  to  compel 
the  Excise  Board  of  the  City  of  Lincoln 
to  adopt  rules  prohibiting  the  manufac- 
ture and  sale  of  intoxicating  liquors  ex- 
cept for  mechanical  and  medicinal  pur^ 
poses. 

See  same  case  below,  97  Neb.  421, 150 
N.  W.  265. 

Ada  M.  Brittenbender  for  plaintiffs  in 
error. 

Messrs.  George  W.  Berge  and  C. 
Petrus  Peterson  for  defendant  in  error. 
May  21,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Eustis  v.  Bolles,  150  U. 
S.  361,  37  L.  ed.  IIU,  14  Sup.  Ct.  Rep. 
131;  Leathe  v.  Thomas,  207  U.  S.  93,  52 
L.  ed.  118,  28  Sup.  Ct.  Rep.  30;  Mellon 
Co.  V.  McCafferty,  239  U.  S.  134,  60  L. 
ed.  181,  36  Sup.  Ct.  Rep.  94;  (2)  Jones 
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T.  Montague,  194  U.  S.  147,  48  L.  ed. 
913,  24  Sup.  Ct  Rep.  611;  Richardson 
V.  McChesney,  218  U.  S.  487,  54  L.  ed. 
1121,  31  Sup.  Ct.  Rep.  43;  Steams  v. 
Wood,  236  U.  S.  76,  69  L.  ed.  475,  36 
Sap.  Ct.  Rep.  229. 

Grand  Rapids  &  Indiana  Railway  Com- 
pany, Plaintiff  in   Error,  v.   Unitbd 
States.    [No.  266.] 
Error    to    circuit    court    of    appeals — 
amount  in  dispute — consolidated  suit. 
In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  reversed  a 
judgment  of  the  District  Court  for  the 
District  of  Michigan  in  favor  of  defend- 
ant in  a  consolidated  suit  by  the  United 
States  to  recover  penalties  for  violating 
the  Federal  Houis  of  Service  Act. 

See  same  case  below,  140  C.  C.  A.  177, 
224  Fed.  667. 

[646]  Messrs.  James  H.  Campbell, 
Elvert  M.  Davis,  and  Frederic  D.  Mc- 
Kenney  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Under- 
wood and  Mr.  S.  Milton  Simpson  for 
defendant  in  error. 

May  21,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Hollander  v.  Fechheimer, 
162  U.  S.  326,  40  L.  ed.  985, 16  Sup.  Ct. 
Rep.  795;  California  Nat.  Bank  y.  Stater 
ler,  171  U.  S.  447,  43  L.  ed.  233, 19  Sup. 
Ct.  Rep.  6;  Martinez  v.  International 
Bkg.  Corp.  220  U.  S.  214,  222,  223,  55 
L.  ed.  438,  443,  31  Sup.  Ct.  Rep.  408. 


Prairie  Oil  &  Gas  Company,  Senes  W. 
Anthony,  and  Charles  Anthony,  Plain- 
tiffs in  Error,  v.  Annie  Carter.    [No. 
849.] 
Error  to  state  oourt — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  of  Creek  County,  in  that  state,  in 
favor  of  defendants  in  a  suit  to  clear  title 
to  Indian  lands. 

See  same  case  below,  —  Okla.  — ,  160 
Pac.  319. 

Messrs.  Joseph  W.  Bailey,  George  S. 
Ramsey,  and  Villard  Martin  for  plaintiffs 
in  error. 

Mr.  S.  W.  Hayes  for  defendant  in  er- 
ror. 

May  21,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237,  Judicial  Code,  as 
amended  by  the  Act  of  Congress  of  Sep- 
tember 6,  1916.  See  Prairie  Oil  &  Gas 
Co.  v.  Carter,  post,  1378,  37  Sup.  Ct. 

Rep.  402. 
61  li.  ed. 


George  Schwedb  t.  Zenith  Steamship 

Co.    [No.  372.] 
Admiralty — ezdusiveness  of  Federal  ju- 
risdiction— state    Employers'   Liability 

Laws. 

On  Certificate  from  and  Writ  of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit,  bring- 
ing up  for  review  a  judgment  of  the  Dis- 
trict Court  for  the  Northern  District  of 
Ohio,  refusing  to  apply  the  Ohio  Em- 
ployers' Liability  Act  to  an  injury  on 
shipboard. 

Messrs.  R.  B.  Newcomb  and  Frank  M 
Cobb  for  petitioner. 

Messrs.  Luther  Day  and  Harvey  D. 
Goulder  for  respondent. 

May  21,  1917.  Per  Curiam:  Judg- 
ment of  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio 
affirmed  with  costs  by  an  equally  divided 
court,  and  cause  remanded  to  the  said 
District  Court.  (Mr.  Justice  Day  took 
no  part  in  the  consideration  or  decision 
of  this  case.) 

Ex  Parte:  In  the  Matter  of  Bernib 

J.    Bernhard,    Petitioner.      [No.    29, 

Original.] 

Mr.  Charles  J.  Gillson  for  petitioner. 

No  appearance  for  respondent. 

June  4,  1917.  Per  Curiam :  Rule  dis* 
charged  and  [647]  petition  dismissed 
upon  the  authority  of  §  2  of  the  Act  of 
Congress  of  July  30,  1894  (28  Stat,  at 
L.  160,  chap.  172),  §  3,  Rule  VIIL  of 
the  court  of  appeals  of  the  District  of 
Columbia. 


Laser  Grain  Company,  Plaintiff  in  Er- 
ror, V.   United  States  of  America. 
[No.  658.] 
Error  to  district  court — ^frivolous  Federal 
question. 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri  to  review  a  conviction  of  at- 
tempting, through  false  claims,  to  obtain 
damages  from  a  carrier,  alleged  to  have 
been  occasioned  by  it  in  transporting  an 
interstate  shipment. 

Messrs.  Walter  H.  Saunders,  John  S. 
Leahy,  and  Irvin  V.  Barth  for  plaintiff 
in  error. 

Mr.  Solicitor  General  Davis  for  de- 
fendant in  error. 

June  4,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction,  upon  the 
authority  of  Hannis  Distilling  Co.  v.  Bal- 
timore, 216  U.  S.  285,  54  L.  ed.  482,  30 
Sup.  Ct  Rep.  326;  Hendricks  y.  United 
States,  223  U.  S.  178,  184,  56  L.  ed.  394, 
396,  32  Sup.  Ct.  Rep.  313.    See  Re  Pal- 
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liser,  136  U.  S.  257,  266-268,  34  L.  ed. 
514,  517-519,  10  Sup.  Ct.  Rep.  1034; 
Horner  v.  United  States,  143  U.  S.  207, 
214,  36  L.  ed.  126,  130,  12  Sup.  Ct.  Rep. 
407:  Benson  v.  Henkel,  198  U.  S.  1,  15, 
49  L.  ed.  919,  924,  25  Sup.  Ct.  Rep.  569 ; 
United  States  v.  Thayer,  209  U.  S.  39, 
44,  52  L.  ed.  673,  675,  28  Sup.  Ct.  Rep. 
426;  Hyde  v.  United  States,  225  U.  S. 
347,  361,  56  L.  ed.  1114,  1123,  32  Sup. 
Ct.  Rep.  793,  Ann.  Cas.  1914A,  614. 


Albert  Pick  &  Company,  Plaintiff  in 

Error,  v.  Frank  C.  Jordan,  Secretary 

of  State  of  the  State  of  California. 

[No.  184.] 
Commerce — state    privilege   tax — ^foreign 

corporations — due  process  of  law. 

In  Error  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  reversed  a  judgment  of  the  Su- 
perior Court  in  and  for  the  County  of 
San  Francisco,  in  that  state,  sustaining  a 
demurrer  to  the  answer  to  a  petition  for 
mandamus  to  require  the  filing  of  the  cer- 
tificate of  incorporation  of  a  foreign  cor- 
poration without  payment  of  filing  and 
license  fees. 

See  same  case  below,  169  Cal.  1,  L.R.A. 
— ,  — ,  145  Pac.  506,  Ann.  Cas.  1916C, 
1237. 

Mr.  W.  I.  Brobeck  for  plaintiff  in  er- 
ror. 

Messrs.  U.  S.  Webb  and  Raymond 
Benjamin  for  defendant  in  error. 

June  4,  1917.  Per  Curiam:  Judgment 
affirmed  with  costs,  upon  the  authority  of 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Bot- 
kin,  240  U.  S.  227,  60  L.  ed.  617,  36  Sup. 
Ct.  Rep.  261. 


thority  of  Chicago  Junction  R.  Co.  ir. 
King,  222  U.  S.  222,  56  L.  ed.  173,  32 
Sup.  Ct.  Rep.  79;  Seaboard  Air  Line  R. 
Co.  V.  Padgett,  236  U.  S.  668,  59  L.  ed. 
777,  36  Sup.  Ct.  Rep.  481;  Baltimore  A 
0.  R.  Co.  v.  Whitacre,  242  U.  S.  169, 
ante,  228,  37  Sup.  Ct.  Rep.  33. 


Ex  Parte  :  In  the  Matter  of  Cornelia 

Q.  Goodrich  et  al.,  Petitioners.     [No. 

,  Original] 

Motion  for  leave  to  file  petition  for 
Writ  of  Prohibition. 

Messrs.  Hannis  Taylor  and  William  D. 
Gordon  for  petitioners. 

No  counsel  appeared  for  respondent. 

June  4,  1917.    Denied. 


Ex  Parte:  In  the  Matter  of  J.  S.  Kil- 
QORE,  Sr.,  and  L.  K.  Hunter,  Petition- 
ers.   [No. ,  Original.] 

Motion  for  leave  to  file  petition  for 

Writ  of  Mandamus. 
Mr.  W.  E.  Breese  for  petitioners. 
No  appearance  for  respondent. 
June  4,  1917.    Denied. 


St.  Louis,  Iron  Mountain,  &  Southern 

Railway,  Plaintiff  in  Error,  v.  Wil- 

UAM  Ingram.    [No.  601.] 
Error  to  state  court — following  decision 

below — employers'  liability. 

[048]  In  Error  to  the  Supreme  Court 
of  the  State  of  Arkansas  to  review  a 
judgment  which,  on  a  second  appeal, 
modified,  and  affirmed  as  modified,  a 
judgment  of  the  Circuit  Court  of  Jack- 
son County,  in  that  state,  in  favor  of 
plaintiff  in  an  action  under  the  Federal 
Employera*  Liability  Act. 

See  same  case  below,  124  Ark.  298, 
187  S.  W.  452. 

Mr.  Troy  Pace  for  plaintiff  in  error. 

I^fessrs.  J.  H.  Ralston  and  William  E. 
Richardson  for  defendant  in  error. 

June  4,  1917.  Per  Curiam:  Judg- 
ment affinued  with  costs,  upon  the  au- 
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Joseph  Hbnrt  Bash  et  al..  Plaintiffs  in 

Error,    v.    William    Howald.     [No. 

657.] 
Error  to  state  court — frivolous  Federal 

question. 

In  Error  to  the  Suprane  Court  of  the 
State  of  Oklahoma  to  review  a  judgment, 
which  on  a  second  appeal,  aflftrmed  a 
judgment  of  the  District  Court  of  Gar- 
field County,  in  that  state,  in  favor  of 
plaintiff  in  an  action  on  an  attachment 
bond. 

See  same  case  below,  on  first  appeal,  27 
Okla.  462,  112  Pac.  1125;  on  second  ap- 
peal, —  Okla.  — ,  157  Pac.  1154. 

Mr.  P.  C.  Simons  for  plaintiffs  in  er- 
ror. 

Mr.  J.  B.  Ferguson  for  defendant  in 
error. 

June  11,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Deming  v.  Carlisle  Packing 
Co.  226  U.  S.  102, 105,  57  L.  ed.  140, 142, 
33  Sup.  Ct.  Rep.  80;  Consolidated  Tump. 
Co.  V.  Norfolk  &  0.  V.  R.  Co.  228  U.  S. 
596,  600,  57  L.  ed.  982,  983,  33  Sup.  Ct. 
Rep.  609;  Parker  v.  McLain,  237  U.  S. 
469,  59  L.  ed.  1051,  35  Sup.  Ct  Rep. 
632 ;  Stewart  v.  Kansas  [649]  City,  239 
U.  S.  14,  60  L.  ed.  120,  36  Sup.  Ct.  Rep. 
15;  Re  Neagle,  135  U.  S.  55,  34  L.  ed. 
68,  10  Sup.  Ct.  Rep.  658;  Re  Delgado, 
140  U.  S.  586,  588,  35  L.  etl.  578,  11 
Sup.  Ct.  Rep.  874. 
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Western  Umoir  Telegraph  Company, 

Plaintiff  in  Errori  v.   Louisville  66 

Nashville  Railroad  Company.    [Nos. 

1035,  1036,  1037,  and  1038.] 
Eminent    domain — frights    of    telegraph 

eompany  on  railway  right  of  way. 

Four  writs  of  Error  to  the  Supreme 
Court  of  the  State  of  Alabama  to  review 
judgments  whieh  affirmed  judgments 
respectively  of  the  Circuit  Court  of 
Dallas  County,  the  Probate  Court  of 
Etowah  County,  the  City  Court  of 
Montgomery,  and  the  Circuit  Court  of 
Limestone  County,  denying  petitions 
seeking  to  condemn  a  right  of  way  for  a 
telegraph  line  on  a  railway  right  of  way. 

See  same  case  below,  in  No.  1035,  — 
Ala.  — ,  74  So.  d46;  in  Nos.  1036,  1037, 
and  1038,  —  Ala.  — ,  74  So.  1006. 

Messrs.  Rush  TnggBitf  Ray  Rnshton, 
Forney  Johnston,  and  William  M.  Wil- 
liams for  plaintiff  in  error. 

Messrs.  Henry  L.  Stone  and  E.  Perry 
Thomas  for  defendant  in  error. 

June  11,  1917.  Per  Curiam:  Judg- 
ments affirmed  with  costs,  upon  the  au- 
thority of  Pensacola  Teleg.  Co.  v.  West- 
em  U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed. 
708;  Western  U.  Teleg.  Co.  v.  Ann  Ar- 
bor R.  Co.  178  U.  S.  239,  44  L.  ed.  1052, 
20  Sup.  Ct.  Rep.  867;  Western  U.  Teleg. 
Co.  V.  Pennsylvania  R.  Co.  195  U.  S.  540, 
49  L.  ed.  312,  25  Sup.  Ct.  Rep.  133,  1 
Ann.  Cas.  517;  Western  U.  Teleg.  Co.  v. 
Richmond,  224  U.  S.  160,  56  L.  ed.  710, 
32  Sup.  Ct.  Rep.  449;  Louisville  ft  N.  R. 
Co.  ▼.  Western  U.  Teleg.  Co.  237  U.  S. 
800,  59  L.  ed.  965,  35  Sup.  Ct  Rep.  598. 

Petitions  for  Writs  of  Certiorari  de- 
nied. 


Carolina,  Clinohpield,  ft  Ohio  Rail- 
way, Plaintiff  in  Error,  v.  George  W. 
Stroup.  [No.  1122.] 
Error — to  circuit  court  of  appeals — suit 
under  Federal  Employoi^  liability 
Act 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  SizUi  Circuit 
to  review  a  judgment  which  afftrmed  a 
judgment  of  the  Dbtrict  Court  for  the 
fiaitorn  District  of  Tennessee  in  favor 
of  plaintiff  in  an  action  under  the  Federal 
Employers'  Liability  Act 
See  same  case  below,  239  Fed.  75. 
Mr.  John  W.  Price  for  plaintiff  in  er- 
ror. 

Messrs.  Isaac  Harr  and  Robert  Bur- 
row for  defendant  in  error. 

June  11,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  S  3  of  the  Act  of  Congress 
•1  14.  ed. 


of  September  6, 1916  (39  Stat,  at  L.  726, 
727,  chap.  448,  Comp.  Stat  1916,  §§  1207, 
1120a). 


[650]   Omaha  Baum  Iron  Store  Co., 
formeiy  Omaha  Iron  Store  Co.,  Ap- 

f reliant,  v.   Molike  Plow   Coicpakt. 
No.  1029.] 
Appeal — from  district  court — ^jurisdicticm 

below — ^prior  appeal  to  circuit  court  of 

appeals. 

Appeal  from  the  District  Court  of  the 
Unit^  States  for  the  District  of  Ne- 
braska to  review  a  decree  entered  pur- 
suant to  the  mandate  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  en- 
joining unfair  competition  and  granting 
an  accounting. 

See  same  case  below,  149  C.  C.  A.  65, 
235  Fed.  519. 

Mr.  Otto  Raymond  Bamett  for  appel- 
lant 

Messrs.  Samuel  W.  Banning  and 
Thomas  A.  Banning  for  appellee. 

June  11,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Aspen  Min.  ft  Smelting  Co» 
V.  BiUings,  150  U.  8.  31,  37,  37  L.  ed. 
986,  988,  14  Sup.  Ct  Rep.  4;  Brown  ▼. 
Alton  Water  Co.  222  U.  S.  325,  56  L.  ed. 
221,  32  Sup.  Ct  R^.  156;  Metropolitan 
Water  Co.  v.  Saw  VaUey  Drainage  Dist 
223  U.  S.  519,  56  L.  ed.  533,  32  Sup.  Ct 
Rep.  246;  Union  Trust  Co.  ▼.  Westhus, 
228  U.  S.  519,  57  L.  ed.  947,  33  Sup.  Ct. 
Rep.  593;  Shapiro  v.  United  SUtes,  235 
U.  S.  412, 59  L.  ed.  291,  85  Sup.  Ct  Rep. 
122. 


P.    C.   O^RiEN,    County   Treasurer   of 

Cuyahoga  County,  Appellant,  v.  John 

D.  Rockefeller.    [No.  1102.] 
Appeal— from  circuit  court  of  appeals — 

Federal  question. 

Appeal  fo>m  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  to 
review  a  decree  which  aflSrmed  a  decree 
of  the  District  Court  for  the  Northern 
District  of  Ohio,  Eastern  Division,  en- 
joining the  collection  of  a  tax  upon  the 
intangible  property  of  a  nonresident. 

See  same  case  below,  239  Fed.  127. 

Messrs.  Samuel  Doerfler  and  Thomas 
S.  Dunlap  for  appellant 

Messrs.  W.  B.  Sanders  and  A.  E. 
Clevenger  for  appellee. 

June  11,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Weir  v.  Rountree,  216 
U.  S.  607,  54  L.  ed.  635,  30  Sup.  Ct. 
Rep.  418:  Bagley  ▼•  General  Fire  Ex- 
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tingnisher  Co.  212  U.  S.  477,  53  L.  ed. 
605,  29  Sup.  Ct.  Rep.  341;  O.  &  C.  Mer- 
riam  Co.  v.  Syndicate  Pub.  Co.  237  U.  S. 
618,  59  L.  ed.  1148,  35  Sap.  Ct.  Bep. 
708;  Norton  v.  Whiteside,  239  U.  S.  144, 
146,  147,  60  L.  ed.  186,  187,  36  Sup.  a. 
Rep.  97;  (2)  Arbuckle  v.  Blackburn,  191 
U.  S.  406,  48  L.  ed.  239,  24  Sup.  Ct. 
Rep.  148. 
Petition  for  Writ  of  Certiorari  denied. 


Ex  parts:  Ik  the  Matter  ov  Donn  M. 
Roberts,  Petitioner  [No.  ,  Origi- 
nal]; and  Ex  parte:   In  the  Matter 

OF   [651]   Dennis  Shea   [No.  , 

Original]. 

Motions  for  leave  to  file  petitions  for 
Writs  of  Habeas  Corpus. 
Mr.  Frans  E.  lindquist  for  petitioners. 
No  appearance  for  respondent. 
June  11,  1917.    Denied  on  the  author- 
ity of  United  States  v.  Mosley,  238  U.  S. 
383,  59  L.  ed.  1355,  35  Sup.  Ct  Rep.  904. 


Empire  Mill  Company,  Paintiff  in  Er- 
ror, V.  Blackwbll  Lumber  Company. 
[No.  786.] 
Error  to  state  court — ^finality   of  deci- 
sion below. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
which,  on  a  fourth  appeal,  modified  a 
judgment  for  plaintiff  in  condemnation 
proceedings  by  limiting  to  one  year  the 
time  during  which  plaintiff  shall  have  the 
use  of  the  lands,  and  affirmed  the  judg- 
ment as  modified,  leaving  to  commission- 
ers theretofore  appointed  the  duty  to  hear 
testimony  and  assess  damages. 

See  same  case  below,  on  first  appeal,  27 
Idaho,  400,  149  Pac.  505;  on  second  ap- 
peal, 28  Idaho,  556,  155  Pac.  680;  on 
third  appeal,  29  Idaho,  236, 158  Pac.  792 ; 
on  fourth  appeal,  29  Idaho,  421, 160  Pac. 
265. 

Mr.  Charles  W.  Beale  for  plaintiff  in 
error. 

Mr.  John  P.  Gray  for  defendant  in  er- 
ror. 

June  11,  1917.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Luxton  v.  North  River 
Bridge  Co.  147  U.  S.  337,  37  L.  ed.  194, 
13  Sup.  Ct.  Rep.  356;  Southern  R.  Co. 
V.  Postal  Teleg.-Cable  Co.  179  U.  S.  641, 
45  L.  ed.  355, 21  Sujp.  Ct.  Rep.  249:  Grays 
Harbor  Logging  Co.  v.  Coats-Fordney 
Logging  Co.  243  U.  S.  251,  ante,  702,  37 1 
Sup.  Ct.  Rep.  295.  ' 
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Ex  pabte:    Ik  ths  Mattes  ov  Avasta 
Hughes,  Petitioner.     [No. ,  Origi- 
nal.] 
Motion  for  leave  to  file  petition  for 

Writs  of  Prohibition  and  Mandamus. 
Mr.  Benjamin  Patterson  for  petitioner. 
No  appearance  for  respondent* 
June  11,  1917.    Denied. 


SiDNST  Henst  et  al.  t.  a.  B.  Dick  Cov« 
PANT.  [No.  20,  October  Term,  1911.] 
Motion  for  leave  to  file  bill  of  review 

in  the  District  Court  of  the  United  States 

for  the  Southern  District  of  New  York. 
Messrs.  Arthur  von  Bnesen  and  Hans 

von  Briesen  for  complainants. 
No  appearance  for  defendant 
June  11,  1917.    Granted. 


[652]   Ohio  C.  Barber,  Petitioner,  t. 

Columbia  Chemical  Company.    [No. 

520.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit. 

See  same  case  below,  143  C.  C.  A.  58, 
228  Fed.  476. 

Mr.  Charles  E.  Smoyer  for  petitioner. 

Mr.  W.  T.  Holliday  for  respondent. 

May  7,  1917.    Denied. 


Supreme  Lodge  of  the  World,  Lotal 

Order  of  Moose,  Petitioner,  v.  Thomas 

P.    Kbnnet,    as    Administrator,    etc. 

[No.  1033.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Alabama. 

See  same  case  below,  —  Ala.  — ,  L.R.A. 
1917C,  469,  73  So.  619. 

Mr.  E.  J.  Henning  for  petitioner. 

No  counsel  appeared  for  respondent 

May  7,  1917.    Denied. 


N.  J.  M.  Shimer,  Petitioner,  v.  Sabixe 

W.  WiSTER.     [No.  1077.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  237  Fed.  793. 

Mr.  J.  S.  Freemann  for  petitioner. 

Messrs.  Thomas  Stokes  and  Qeorge 
Wharton  Pepper  for  respondent. 

May  7, 1917.    Denied. 

844  U.  S. 
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Ocean   Steamship    CoiiPAXY,   Limited, 

Petitioner,   v.   United    States    Steel 

Products  Company.     [Nos.  1080, 1081, 

1082,  and  1083.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  239  Fed.  823. 

Mr.  Charles  S.  Haight  for  petitioner. 

Mr.  J.  Parker  Kirlin  for  respondent. 

May  7,  1917.    Denied. 


[653]  Edward  N.  Maull  et  al.,  Peti- 
tioners, V.  L.  B.  Skinner  Manufac- 
turing Company.     [No.  1087.] 
Petition  for  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 
See  same  case  helow,  150  C.  C.  A.  667, 

237  Fed.  1019. 
Messrs.  F.  M.  Durrance  and  George  C. 

Bedell  for  petitioners. 
Mr.  T.  Hart  Anderson  for  respondent. 
May  7, 1917.    Denied. 


John  Kennoy,  Petitioner,  ▼.  Laban 
Miles  et  al.,  Adams,  etc.  [No.  1093.] 
Petition  for  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Oklahoma. 
Mr.  Charles  J.  Kappler  for  petitioner. 
Messrs.  Charles  H.  Merillat  and  H.  P. 

White  for  respondents. 
May  21,  1917.    Granted. 


Emanuel  J.  Doyle,  Collector  of  Internal 

Revenue,     Petitioner,     v.     Mitchell 

Brothers  Company.     [No.  1103.] 

Petition  for  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 

Mr.  Solicitor  General  Davis  for  peti- 
tioner. 
Mr.  Mark  Norris  for  respondent. 
May  21,  1917.    Granted. 


Industrial    Acoiwbnt    CJommission    of 

the  State  of  California,  Petitioner, 

V.  Southern  Pacifio  Company.    [No. 

1055.] 

Petition  for  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  California. 

Mr.  Christopher  M.  Bradley  for  peti- 
tioner. 

Messrs.  Henley  C.  Booth  and  William 
F.  Herrin  for  respondent. 

May  21,  1917,    Denied, 
^1  L.  ed. 


W.  C.  Bass  et  al..  Petitioners,  v.  Mrs.  M. 

A.  Geiger.     [No.  1034.] 

Petition  for  Writ  of  Certiorari  [654] 
to  the  Supreme  Court  of  the  State  of 
Florida. 

See  same  case  below,  —  Fla.  — ^  73  So. 
796. 

Mr.  George  Palmer  Garrett  for  peti- 
tioners. 

No  counsel  appeared  for  respondent* 

May  21,  1917.    Denied. 


Nicholas  F.  Brady  et  al.,  as  Executors, 
etc.,  Petitioners,  v.  Charles  W.  An- 
derson,   Late    Collector    of    Internal 
Revenue,  etc.     [No.  1088.] 
Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 
See  same  case  helow,  240  Fed.  665. 
Mr.  John  M.  Perry  for  petitioners. 
Mr.   Solicitor  Ckneral  Davis  for  re- 
spondent. 
May  21,  1917.    Denied. 


Southern  RAHiWAT  Company,  Petition- 
er, v.  Virginia  McGuin,  Administra- 
trix, etc.     [No.  1096.] 
Petition  for  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fourth  Circuit. 
See  same  case  below,  240  Fed.  649. 
Mr.  R.  Walton  Moore  for  petitioner. 
Mr.  Leo  P.  Harlow  for  respondent 
May  21,  1917.    Denied. 


Wilson  D.  Wing,  Petitioner,  t.  Charles 

DiLLiNGHAK,    Receiver,    etc.,    et    aL 

[No.  1105.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  239  Fed.  54. 

Messrs.  Henry  C.  Coke  and  Weldon 
Bailey  for  petitioner. 

Mr.  John  M.  Kennerly  for  respondents 

May  21,  1917.    Denied. 


J.  M.  Shelton  et  al.,  Petitioners,  t.  Qa? 

Securities  Company.    [No.  1107.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal? 
for  the  Eighth  Circuit. 

See  same  case  helow,  239  Fed.  653. 

Mr.  Irving  B.  [655]  Melville  for  pe 
titioners. 

Messrs.   Piatt  Rogers   and  James   G 

Rogers  for  respondent. 

May  21,  1917.    Denied. 
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Chin   Hino,   Petitioner,   v.   Hekry  M. 

White,  as  Commissioner  of  Immigra- 
tion, etc.     [No.  1111.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  148  C.  G.  A.  382, 
234  Fe^.  616. 

Mr.  Charles  R.  Pierce  for  petitioner. 

Mr.  Solicitor  Qeneral  Davis  for  re- 
spondent. 

May  21,  1917.    Denied. 


J.  Knox  Greer,  Petitioner,  ▼.  United 

States.     [No.  1126.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Messrs.  James  C.  Denton  and  Frank 
Lee  for  petitioner. 

Mr.  Solicitor  General  Davis  for  re- 
spondent. 

June  4, 1917.    Granted. 


Ralph  K.  Blaib  and  Thomas  Addis,  Pe- 
titioners, V.  United  States.  [No. 
1086.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Ignited  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
See  same  case  helow,  241  Fed.  217. 
Messrs.  J.  J.  Dunne,  Allen  G.  Wright, 
T.  E.  K.  Cormac,  and  F.  R.  Coudert  for 
petitioners. 

Mr.   Solicitor  General   Davis  for  re- 
spondent. 
June  4,  1917.    Denied. 


Maine     Northwestern     Development 
Company,  Petitioner,  v.   Northwest- 
ern    Commercial     Company.    [No. 
1097.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 
See  same  case  helow,  240  Fed.  583. 
Mr.  William  H.  Gorham  for  petitioner. 
Messrs.  W.  H.  Bogle  and  Carroll  B. 

Graves  for  respondent. 
June  4,  1917.    Denied, 
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[656]  H.  A.  A.  Smith,  Petitioner,  r. 

Government  of  the  Canal  Zone  kx 

RSL.   WiiiLiAM   C.  3£acIntyrx.    [No. 

1098.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  239  Fed.  133. 

Messrs.  Jackson  H.  Ralston,  William 
E.  Richardson,  and  Frank  Feuille  for  pe- 
titioner. 

No  appearance  for  respondent. 

June  4,  1917.    Denied. 


Union  Paoivio  Railroad  Company,  Pe- 
titioner, V.  Erba  J.  Phillips,  as  Ad- 
ministratrix, etc.     [No.  1115.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  State  of  Nebraska. 
See  same  case  below,  —  Neb.  — ,  158 

N.  W.  966. 
Messrs.  Nelson  H.  Loomis  and  Alfred 

Q.  Ellick  for  petitioner. 
Messrs.  John  J.  Halligan  and  C.  Petrus 

Peterson  for  respondent. 
June  4,  1917.    Denied. 


WiLLiAH  P.  Ellison,  Inc.,  Petitioner,  v. 

Marshall  S.  Hagar,  as  Trustee,  etc 

[No.  1124.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Mr.  Jacob  J.  Lessor  for  petitioner. 

Mr.  Oscar  W.  Jefferv  for  respondent 

June  4,  1917.    Denied. 


Daisy  B.   James,  Petitioner,  ▼.   Dela- 
ware, Lackawanna,  &  Western  Rail- 
road Company.    [No.  1135.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Third  Circuit. 
See  same  case  helow,  241  Fed.  344. 
Mr.  Alexander  Simpson  for  petitioner. 
No  apponrance  for  i-espondcnt. 
June  4,  1017.    Denied. 


CrrY  OF  Richmond,  Petitioner,  v.  Euza- 
BETH  W.  Bird  et  al.     [No.  1139.] 
Petition  for  a  [657]  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit. 

Mr.  Qeorge  Wayne  Anderson  for  peti- 
tioner. 
No  appearance  for  respondents. 
June  11,  1917.    Granted. 

244  V.  8. 


1916. 


MEMORANDA  CASES. 


667-660 


Joseph  Fbeedkan,  Petitioner,  ▼.  United 

States.     [No.  820.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fiist  Circuit. 

See  same  case  helow,  147  C.  C.  A.  365, 
233  Fed.  429. 

Messrs.  Charles  T.  Ghdlagher  and  Wil- 
liam H.  Taylor  for  petitioner. 

Mr.  Solicitor  General  Davis  for  re- 
spondent. 

June  11,  1917.    Denied. 


W.  P.  TucKSB,  Petitioner,  v.  Crawiobds- 
viLLE  State  Bank.     [No.  1062.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 
See  same  case  helow,  237  Fed.  1022. 
Mr.  J.  C.  Davant  for  petitioner. 
Mr.  Peter  0.  Knight  for  respondent. 
June  11, 1917.    Denied. 


Indian  Land  &  Trust  Cohpakt  et  al., 

Petitioners,     v.     Bobkbt     L.     Owen. 

[No.  1110.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Oklahoma. 

See  same  case  helow,  —  Okla.  — ,  162 
Pac.  818. 

Mr.  Lewis  C.  Lawson'  for  petitioners. 

Mr.  W.  W.  Noffsinger  for  respondent. 

June  11, 1917.    Denied. 


Harriet  L.  Bigos,  Petitioner,  y.  Oeorqb 
E.  Morris  et  al.    [No.  1113.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Errors  and  Appeals  of  the  State 
of  New  Jersey. 
Mr.  Donald  H.  McLean  for  petitioner. 
Mr.  Benjamin  F.  Edsall  for  respond- 
ents. 
June  11,  1917.    Denied. 


[658]  Crane   Compant,   Petitioner,  v. 

Fidblitt  Trust  Compant,  Trustee,  etc 

[No.  1114.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

See  same  case  helow,  238  Fed.  693. 

Mr.  C.  W.  Fulton  for  petitioner. 

Mr.  Randolph  W.  Childs  for  respond- 
ent. 

June  11,  1917.    Denied, 
•  1  li.  ed. 


Caleb   B.   Rigos  et  al.,  Petitioners,  v. 

John  J.  Gillespie.     [No.  1123.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  helow,  241  JPed.  311. 

Mr.  Charles  E.  Hogg  for  petitioners. 

No  appearance  for  respondent. 

June  11,  1917.    Denied. 


Ilunois   Central  Railroad  Compant, 

Petitioner,   v.   United    States.     [No. 

1128.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  241  Fed.  667. 

Messrs.  Blewett  Lee  and  W.  S.  Horton 
for  petitioner. 

Mr.  Solicitor  General  Davis  for  re- 
spondent. 

June  11, 1917.    Denied. 


Delaware,   Lacbiawanna,   &  Western 

Railroad     Company,     Petitioner,    ▼. 

Rodert  H.  Madden.     [No.  1129.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  helow,  241  Fed.  808. 

Mr.  William  S.  Jenney  for  petitioner. 

Mr.  Clayton  R.  Lusk  for  respondent. 

June  11, 1917.    Denied. 


Max  Jaffe  et  al..  Petitioners,  v.  J.  A.  E. 

Ptle,  as  Trustee,  etc.     [No.  1131.] 

Petition  for  a  [659]  Writ  of  Certio- 
rari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

Mr.  George  T.  Hogg  for  petitioners. 

No  appearance  for  respondent. 

June  11,  1917.    Denied. 


Standard  Oas  Light  Covpant  of  the 
Cmr  op  New  Tork,  Petitioner,  v.  R. 
O.  Packard  Company.    [No.  1132.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit 
Mr.  John  A.  Ganrer  for  petitioner. 
Mr.  Mark  Ash  for  respondent. 
June  11, 1917.    Denied. 
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JOHV  FsDmcK  WALL4CH  et  aL,  Ped- 

tionen,  y.  Cobvxuus  EL  G.  Billivgs. 

[No.  1133.] 

Fetition  for  a  Writ  of  Certiorari  to  the 
Snprenie  Court  of  the  State  of  XUinoifl. 

See  same  ease  bdow,  277  BL  218, 
LuBJL— ,  — ,  115  N.  E.  382. 

Meeeri.  Jacob  Newmaoy  C.  H.  Poppen- 
huseti,  and  H.  L.  Stem  for  petitioners. 

MeflBTB.  Jesse  J.  Rieks  and  J.  F. 
Meagher  for  respondent 

June  11,  1917.    Denied 


Felt  ft  Tasrawt  MAimvACTURnffO  Com- 
PAVT,  Petitioner,  t.  BcBRonoHS  Ann- 
DfO  MiCHiifB  Company.  [No.  1130.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cirenit  Court  of  Appeals 

for  the  Seventh  Cirenit. 
Mr.  Henry  Love  Clarke  for  petitioner. 
Messrs.  l&dward  W.  Rector  and  Robert 

H.  Paridnson  for  respondent 
June  11, 1917.    Denied. 


Frank   Welch,   Petitioner,   v.    G.   W. 

Elus  et  aL    [No.  114L] 

Petition    for    a    Writ    of    Certiorari 

[660]  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  —  Okla.  — ,  183 
Pac.  321. 

Mr.  William  P.  Thompson  for  peti- 
tioner. 

No  appearance  for  respondents. 

June  n,  1917.    Denied. 


W.   H.  Lton,  Petitioner,  t.  John  P. 

Bleeo,  Trustee,  etc.     [No.  1143.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  240  Fed.  405. 

Messrs.  Park  Davis,  C.  C.  Caldwell, 
and  Thomas  Sterling  for -petitioner. 

Messn.  C.  0.  Bailey  and  J.  H.  Yooriiees 
for  respondent. 

June  11, 1917.    Denied 


Mr.  F.  WiTTE,  Petitioner,  v.  W.  A.  Shbl- 

TON,   as   United   States  Marshal,  etc. 

[No.  1146.] 

retition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  240  Fed.  265. 

Messn.  Paul  A.  Ewert,  Norman  R. 
Haskell,  and  Henry  G.  Lewis  for  pe- 
titioner. 

Mr.    Solicitor   General  Davis  for  ro- 

sponden'. 

June  11, 1917.    Denied. 
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C.  H.  Tudsmanv,  Petitioner,  t.  W. 

Sheldon,  as  United  States 

etc.    [No.  1147.] 

Petition  for  a  Writ  of  Cegtiorari  to  tke 
United  States  Cirenit  Court  of  Appeak 
for  the  Eighth  Circuit 

See  same  ease  below,  240  Fed.  266. 

Messrs.  Norman  B.  Haskell,  E.  6.  Me- 
Adams,  and  Henry  C.  Lewis  far  pe> 
titioner. 

Mr.  Solicitor  General  Davis  for  n- 
spondent. 

June  U,  1917.  Denied. 


JBoLiAK  COKPAKT,  Petitioner,  t.  Ticroa 

Talkiko  Machivk  Compaht.  [No. 
1149.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  238  Fed.  164. 

Mr.  [661]  Arthur  C.  Rounds  for  pe- 
titioner. 

Messrs.  Thomas  E.  French  and  Samuel 
H.  Richards  for  respondent. 

June  5,  1917.    Denied. 


Joseph  E.  Wise  et  al.,  Petitioners,  ▼. 

Cornelius    C.    Watts   et   aL      [No. 

1151.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab 
for  the  Ninth  Circuit 

See  same  case  below,  239  Fed.  207. 

Messra.  Selim  M.  Franklin,  G.  H. 
Brevillier,  and  James  W.  Vroom  for  pe- 
titioners. 

Messra.  Joseph  W.  Bailey  and  Weldon 
Bailey  for  respondents. 

June  11, 1917.    Denied. 


Barrett  Company,  etc.,  et  aL,  Petitionen, 

V.   Thomas  Ewino,  Commissioner  of 

Patents.    [No.  1153.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Messra.  W.  H.  Swenarton  and  T.  D. 
Merwin  for  petitionen. 

No  appearance  for  respondent. 

June  11,  1917.    Penied. 
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Samuel  M.  Eintkeb  et  al.,  BeeeiverB, 
etc,  Petitioners,  v.  Atlantic  Communi- 
cation CoMPANT  et  al.  [No.  1154.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit 

See  same  case  below,  240  Fed.  716. 
Mr.   Frederick  W.   Winter  for  peti- 
tioners. 

Messrs.  Frederick  P.  Fish,  Harry  E. 
Knight,  and  Harrison  F.  Lyman  for  re- 
spondents. 
June  11|  1917.    Denied. 

[662]  H.  H.  Hale,  Plaintiflf  in  Error,  v. 

E.  W.  Record.    fNo.  255.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Messrs.  Watson  E.  Coleman  and  Fred- 
erick S.  Stitt  for  plaintiflf  in  error. 

No  counsel  appeared  for  defendant  in 
error. 

May  1,  1917.  Dismissed,  with  costs, 
pursuant  to  the  Tenth  Rule. 


Hoses  D.  Beer,  Plaintiflf  in  Error,  v. 

American   Express   Compant.     [No. 

263.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Mississippi. 

Messrs.  Lawrence  Maxwell  and  Joseph 
S.  Graydon  for  plaintiflf  in  error. 

Messrs.  Charles  N.  Burch  and  H.  D. 
Minor  for  defendant  in  error. 

May  2,  1917.  Dismissed  with  costs  on 
motion  of  counsel  for  the  plaintiflf  in 
error. 


Damaso  Apurado  et  al.,  Plaintiflfs  in  Er- 
ror and  Appellants,  v.  Ensebia  Broce 
etal.    [No.  265.] 

In  Error  to  and  Appeal  from  the  Su- 
preme Court  of  the  Philippine  Islands. 

Messrs.  C.  L.  Bouv^  and  W.  E.  Rich- 
ardson for  plaintiflb  in  error  and  appel- 
lants. 

lilLr.  C.  W.  O'Brien  for  defendants  in 
error  and  appellees. 

May  2,  1917.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Francis  C.  Welch  et  al..  Trustees,  ete., 

Plaintiflfs  in  Error,  v.  Citt  ov  Boston. 

[No.  268.] 

In  Error  to  [6681  the  Superior 
Court  of  the  State  of  Massachusetts. 

Mr.  Barton  Comeau  for  plaintiflfs  in 
error. 

No  counsel  appeared  for  defendant  in 
error. 

May  2,  1917.     Dismissed  with  costs, 

Sursuant  to  tbp  Tenth  Rule. 
1  li.  ed. 


United  States,  Appellant,  t.  Board  ov 
CouNTT  CoiciassiONiBS  ov  Osagb 
CouNTT,  Oklahoma,  et  aJL  [No.  270.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
The  Attorney  General  for  appellant 
No  counsel  appeared  for  appellees. 
May  3,  1917.    Dismissed  on  motion  of 

counsel  for  the  appellant. 


Ralph    H.     Cameron,    Appellant,    v. 

Thomas  F.  Wsedin,  Reguter  of  the 

United    States    Land    Office,   Phomix, 

Arizona,  et  al.     [No.  1112.] 

Appeal  fipm  the  District  Court  of  the 
United  States  for  the  District  of  AxiEona. 

No  counsel  appeared  for  appellant. 

The  Attorney  General  for  appellees. 

May  7,  1917.  Docketed  and  dismissed 
with  costs,  on  motion  of  the  Assistant 
to  the  Attorney  General  Todd,  in  behalf 
of  counsel  for  the  appellees. 


Delaware,  Lackawanna,  ft  Western 

Railroad  Compaitt,  Plaintiff  in  Error, 

V.  Lillian  Williveb,  Administratrix, 

etc    [No.  1008.] 

In  Error  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey. 

Mr.  Frederic  B.  Scott  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in 
error. 

May  8, 1917.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in 
error. 


[064]  Ex  Parte:  Bernard  B.  Selling 
et  al.,  a  Special  Conmiittee,  etc..  Pe- 
titioners.    [No.  21,  Original.] 
Messrs.  Bernard  B.  Selling,  Henry  M. 
Campbell,   Otto   Kirchner,   Clarence   A. 
lightner,  and  Sidney  T.  Miller  for  pe- 
titioners. 

Messrs.  T.  A.  E.  Weadock  and  Har- 
rison Qeer  for  respondent 

May  21,  1917.    Case  stricken  from  the 

docket  on  motion  of  Solicitor  General 

DaTis,  in  behalf  of  counsel  for  petitioners. 
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St.  Louis  ft  San  Frakcisoo  Railroad 
CoMPAKT,  Plaintiff  in  Error,  v.  Edoab 
E.  HODGK,  a  Minor,  etc    [No.  526.] 
In  Error  to  the  Supreme  Uonrt  of  the 

State  of  Oklahoma. 
Mr.  W.  F.  Evans  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
June  4y  1917.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  pliuntiff  in 

error. 


St.     Louis     Southwestern    Railwat 

CoMPAiTT,  Appellant,  v.  W.  H.  Mo- 

Lauohlin  et  al.,  Constitnting,  ete.  [No. 

568.] 

Appeal  from  the  United  States  Girenit 
Court  of  Appeals  for  the  Eighth  Circuit 

Messrs.  Edward  A.  Haid  and  William 
T.  Wooldridge  for  appellant. 

Messrs.  W.  E.  Hemingway,  G.  B.  Rose, 
J.  F.  Loughborou^^  and  V.  M.  Miles 
for  appellees. 

June  4^  1P17.  Dismissed  per  stipu- 
lation. 


United  States  ov  America  ex  relatione 

Antt  Reynolds,  Plaintiff  in  Error,  v. 

Franklin  K.  Lane,  Secretary  of  the 

Interior.     [No.  937.] 

In  Error  to  the  Court  of  [665]  Ap- 
peals of  the  District  of  Columbia. 

Messn.  James  W.  McNeill  and  Norman 
R.  Haskell  for  plaintiff  in  error. 

Messrs.   Charles  D.   Mahaffie  and   C. 
Edward  Wright  for  defendant  in  error. 

June  4,  1917.     Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 
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United  States  v.  Bessie  Wildcat,  a 

Minor,  et  aL    [No.  741.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  to  bring  up  the 
entire  reooinl  and  cause. 

Messrs.  Charies  B.  Stuart,  John  J. 
Shea,  and  Joseph  C.  Stone  for  Wildcat. 

No  brief  filed  on  this  motion  by  United 
States. 

January  8, 1917.    Granted. 


Pbaibie  Oil  ft  Oas  Company  et  aL, 
tiffi  in  Error,  v.  Annie  Carter.    [No. 

o4II.J 

Petition  for  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Oklahoma. 

See  same  case  below,  —  Okla.  — ,  100 
Pac.  319. 

Messrs.  Joseph  W.  Bailcrjr,  Qeorge  S. 
Ramsey,  and  Villard  Martm  for  plain- 
tiffs in  error. 

Mr.  S.  W.  Hayes  for  defendant  in 
error. 

March  12,  1917.    Denied. 


Robert  D.  Kinnbt,  Petitioner,  v.  Elmer 

C.  Rice.    [No. .] 

Motion  for  leave  to  file  petition  for 
Writ  of  Certiorari  without  certified  copy 
of  transcript  of  record. 

Mr.  Robert  D.  Kinney,  Petitioner  pro 
se. 

No  appearance  for  respondent. 

June  4  1^17.    Denied. 
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OoTQBBi  Tom,  1910. 


ORDEB. 

The  Chief  Justice  laid: 

'H)n  the  24th  day  of  July  last  the  Honorable  John  B.  Clarke,  District  Judge  of  the 
United  States  for  the  Northern  District  of  Ohio,  was  appointed  an  Associate  Justice  of 
this  court  to  fill  the  vacancy  caused  by  the  resignation  of  Mr.  Justice  Hughes,  and  on 
the  Ist  day  of  August  the  oath  of  office  required  by  S  1766  of  the  Revised  Statutes 
was  administered  to  Judge  Clarke  by  the  Chief  Justice.  Mr.  Justice  Clarke  is  now 
present  and  ready  to  take  his  seat.  The  clerk  will  read  the  commission  and  will  then 
administer  to  Mr.  Justice  Clarke  the  oath  pointed  out  by  S  267  of  the  Judicial  Code." 

The  derk  then  read  the  commission,  and  Mr.  Justice  Clarke  took  the  judicial  oath  and 
was  escorted  by  the  marshal  to  his  seat  on  the  bench. 

The  Chief  Justice  also  announced  that  as  the  President  of  tfee  United  States  was 
absent  from  the  dty,  the  usual  visit  to  him  would  not  be  made,  and  that  the  court 
would  receive  motions  for  admission  to  the  bar  and  other  motions  noticed  for  to-day  and 
which  were  ready  for  submission,  and  that  the  call  of  the  docket,  would  commence  to- 
morrow, pursuant  to  the  twenty-sixth  rule. 

October  9,  191$. 
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OOTOBEB  TDUf,  1916. 


ORDER 

The  Chief  Justice  announced  the  following  order  of  the  court: 

It  is  ordered  that  the  letter  of  resignation  of  the  reporter  of  this  court,  Charles 
Henry  Butler,  Esq.,  and  the  response  of  the  court  thereto,  be  entered  upon  the  minutes 
of  the  court  as  follows,  to  wit: 

Washington,  D.  C,  October  5,  1916. 
To  the  Chief  Justice  and  Associated  Justices  of  the  Supreme  Court  of  the  United  States : 
I  hereby  tender  my  resignation  as  reporter  of  this  court,  to  take  effect  on  the  appoint- 
ment of  my  successor. 

I  cannot  do  this  without  thanking  you  for  the  kindness  and  consideration  which  I 
have  received  from  all  the  members  of  the  court  during  the  fourteen  terms  I  have  had 
the  honor  of  reporting  their  decisions. 

Very  respectfully,  your  obedient  servant, 

Chas.  H.  Butler. 

Supreme  Court  of  the  United  States, 

October  9,  1916. 
Dear  Sir:— 

In  informing  you  of  the  acceptance  of  your  resignation,  we  desire  to  convey  our 
abiding  sense  of  the  courtesy  and  consideration  which  you  have  so  uniformly  manifested 
during  the  many  years  in  which  you  have  been  reporter,  and  our  appreciation  of  the 
zealous  purpose  to  discharge  fully  your  duty  which  has  controlled  you  during  that  long 
period. 

We  cannot  refrain  from  hoping  that  the  enlarged  field  of  professional  endeavor,  the 
desire  to  enter  upon  which  has  caused  you  to  sever  your  official  relations  with  the  court, 
may  prove  as  fruitful  in  good  results  as  you  expect  it  to  be,  and  that  you  may  enjoy 
a  long,  happy,  and  useful  life. 

Very  truly  yours, 

Edward  D.  White, 
Joseph  McKenna, 
Oliver   Wendell  Holmes, 
William  R.  Day, 
Willis  Van  Devanter, 
Mahlon  Pitney, 
J.  C.  McReynolds, 
Louis  D.  BrandeiSy 
John  H.  Clarke. 
Charles  Henry  Butler,  Esq. 

And  it  is  further  ordered  that  Mr.  Ernest  Enaebel,  of  Colorado,  be,  and  he  is  herdiy, 
appointed  reporter  of  this  court  in  the  place  of  Charles  Henry  Butler,  Esq.,  resigned, 
and  is  charged  with  the  duty  of  reporting  the  decisions  of  the  present  Uma  from  its 
commencem^t. 

October  10,  191$. 
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